The  Weekly 
reporter 


Great  Britain. 
Supreme  Court  of 
Judicature. ... 


Digitized  by  Goosle 


rW««  f  lUpMt«r,1 

I  Oct-  as.  va».  1 

THE 

WEEKLY  REPORTER, 

1898-99 

(FORTY-SEVENTH  YEAR). 

CONTAlN[jyO  -v 

CASES  DECIDED  IN  THE  SUPREME  COURT  OF  JUDICATURE 

WITH 

APPEALS  TO  THE  HOUSE  OF  LORDS  AND  THE  PRIVY  COUNCIL 

FROM  THE  24Tn  OP  OCTOBER.  1898.  TO  THE  12Tn  OP  AUGUST.  1899. 
TOaKTHTCR   AT.^O  WITH  ■^O^fB  CASES  DECIDED   PREVIOITST.Y  TO  THAT  PERIOD. 

TO  WmCII  AHE  ADUKIl 

A  DIGESTED  INDEX 

A    TABLE    OF   THE    NAMES    OF    ALL  QASSS 

KErOItTED    DURING   THAT  PERIOD. 

wrm  ::::: 
REFERENCES  TO  COyTEMPORANKOrS  REPORTS  AND  PUBLlQA^ IONS..  ' 


VOL.  XLVII. 


KntTKn  BY 

MABTIN     JOSEPH  BLAKE, 

OF  LINCOLN'S  INN.  liAKKISTER-AT-LAW. 


LONDON;    27,     CHANCERY     LANE,  W.C. 


1899. 


lOKSDALK  UlilLUIXUt,  CUAKCKUV  t.KSK. 

•  ■  • 

*  .  * 


•  •  • 

•  • 

••••• 

•  •  • 

*  •  • 

•  •  • 

•  •  •  •  » 

• 

•  •  • 

* 

•  •  • 

•  •  •  •  • 

• 

•  •  •  «  • 

•  •  V  •  • 

•  •  •  •  • 

•  • 

•  •  •  •  • 

•  •••• 

•  •  • 

•  • 

•  •  •  •  • 

•  «  •  •  • 

•  •  •  «  • 

•  • 

•  •  •  •  • 

• 

•  •  • 
»  •  • 

••  •• 

•  •  «•  • 

•  • 

• 

*  •  •  •  • 

••*«* 

•  «  •  •  • 

•  •  •  ■  • 

•••• 
»• 


Digitized  by  Googlc 


PREFACE. 


In  the  foity-seventli  ▼olmne  of  the  Webklt  Rbpobtie  the  eharacteriitics  of  the  puUica- 

don  will  be  found  uualteted.    Eveiy  endeavour  has  been  made  to  render  the  reports  auccinct 

and  accnxBte,  and  they  haire  been  pnUished  ae  soon  aa  possible  after  the  decisions  have  been 

pruooonced.   It  is  believed  tiiat  the  cases  in  this  volume  may  be  cited  vrith  the  conMence 

vhidi  the  Pkofession  has  always  placed  in  the  Wbiklt  Befobtek. 

•  / 

The  Annual  Digest  contains  a  summary  of  the  cases  published  ftom  the  24th  of 
October,  1898,  to  the  end  of  Angnst,  1899,  in  the  Wkkklt  Sepokteb,  and  in  the  Lav 
Keports,  the  Law  Journal  Keports,  and  the  Law  Times  lieports. 
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fA.L.  Smith.  Rigby,  nnd  | 
Tftogbui  Williams.  L..T.T.) ) 

THErrO&B  CkjRPOKATIOK  V.  NOBFOLK  CotmxY 

OomiciL.  (a.) 

I'<u/  gm'trurn^tif-  Counfy  council — Co$t»  of  quarter 
n-Mtwi — Burviighi  havmg  popuUUion  under  10,000 — 
Silory  of  rtcorder  ami  clerk  of  the  peace — Salary  of 
•  lerk  to  borough  Justicet  in  petty  MMtOfM — 12  «&  13 
Vict.  c.  18,  s.  \— Local  Gm^emmaU  Ad,  1888  (dl  4 
5i  Fid.  c.  41),      35,  38,  84. 

Where  a  borough,  with  a  ftopulatioit  v/  k^a  than 
WflW,  hat  a  $^arate  court  of  quarter  aeuiont  and  <i 
KftsuU  tommiiuioH  of  the  peace,  the  Local  Oovemment 
Jd,  1888,  hot  not  inmf/erred  the  obligation  iff  pOjfhtg 
H*  mlnri't  of  ike  recorder,  of  the  clerk  of  the  peact,  and 
tf(ht  dtrk  to  the  borough  jtuticet  in  petty  KMtont,  from 

Fx  partH  Kwtit  County  Council  and  Borough  of 
S.!,iwic)i,  [1891]  1  Q.  B.  389,  39  »'.  R.  Dig.  IH.  ami 
lo  n  Benfordfldure  Ooanty  CoanoO,  [18di]  1  Q.  U. 
4143  fT.  A.  Dig.  101,  overrukd. 

Apptal  from  the  judgment  of  Wills,  J. 
Iha  borough  of  TiMticnd  wai  ■  borough  contaiii- 
iD^,  Moordin^  to  111*  oanmi  of  1881,  a  population  of 

!fv!  than  lo,()0().  and  waa  situate  for  administrative 
pi.rpo«*^s  witLiu  the  county  of  Norfolk.  It  bad  a 
T'jarate  court  of  quarter  Missions  preeidwi  over  by  a 
iKor'ifT.  and  there  was  a  clerk  of  tlie  pea<^. 

Be:r.r«  and  since  the  Local  Qovemmeot  Act,  1888, 
laiahitt  of  tbe  zaooider  and  of  the  dark  of  tbe 
■/sboi  were  paid  out  of  the  borough  fund.  The 
l>0TOUgh  bad  also  a  separate  court  <  f  petty  aesBions, 
iM  the  clerk  to  the  lx)rouj<li  jiisticoa  in  potty 
xvnona  was  r>aid  a  .naljiry  out  of  the  borough  f  imd. 
Tbe  court*  ox  quarter  sud  petty  weaaiuus  were  held  at 
tbe  Guildhall,  and  the  plainti£b  hadpiidtfao  expauM 
inmred  in  ooauMction  tharewitb. 

Ae  plaintifEs  oontradfld  that  hf  fba  Act  of  1888 
tl»  liability  for  tbe  aliove  expense*  waa  transferre  d 
to  the  dt:f«fndauts,  and  they  claimed  a  declaration  to 
tktt  effect ;  and  they  also  elaimed  to  ba  xdmboned 
thf  expenaea  so  paid  by  them. 

Wills,  J.,  refosiug  to  follow  the  decision  of  a 
Divisaonal  Court  (onnsistiog  of  Stei^ian  and  Yana^ian 
Williams,  JJ.]  in  Ax  parte  Kmt  CamOif  Comm  and 
Borvugh  of  Suulcc  h,  [ISDl]  1  a  B.  389,  39  W.  li. 
Dif.  114,  held  that  the  ubiigatioQ  of  paying  th(« 
»boTe  expenses  had  not  been  trauHferred  to  the  county 
ttvaaOa.  Ha  alao  bdUl,  following  the  decision  in  In 
ttBtrtJMAirt  amnty  Cwiwrft,  [1886]  1  q  B.  43, 

Ik)  BflporCed  li^  V.  F.  Bahry,  Esq.,  Barriator- 
at-Law. 


43  W.  K.  Dig.  iol,  that  the  obligation  ai  pwyiug  the 
salary  of  the  clerk  to  the  borough  justicee  in  petl^ 
actions  had  been  transferred  to  the  county  oooxuril, 
but  that  the  arrears  of  salary  recoverable  anut  be 
limited  to  six  mootbe,  baving  x«|gud  io.i^  power  of 
making  county  latee. 

The  piaintiffiB  appealed*  and  ♦fc'^  delBiidiiiii  gpava 
croaa-notiue  of  appeal. 

Ontinp,  Q.C.,  and  L»  Riehe  (Jiufua  Itaacs,  Q.C. 
with  them),  for  the  plaintiffii. 

Sir  n.  T,  Md,  Q.C„  end  W*  WOk,  for  tba  daloi. 

danta. 

The  statutes  and  eigiuMnle  anfioiMitly  appear 
from  the  jadgment. 

Our.  adv.  vull. 

J uly  25.— A.  L.  Smith,  L.J.,  readtbeltollowing  judg- 
ment: The  main  queation  to  be  determined  in  tlda  caae 
ia  whether  the  oorporation  of  the  borough  t)f  Thetford 
or  the  county  council  of  the  county  of  Norfolk  are 
liable  to  pay  the  salaries  of  the  recorder  of  Thetford 
and  of  the  derk  of  the  peaoe  of  ibat  borough.  liere 
is  alao  a  question  taiMd  by  flK>»  appeal  aa  to  the 
paTinent  of  the  lalary  of  the  derk  to  the  petty 
sessions  holden  in  and  for  that  borough,  wliich  T  will 
deal  with  separately.  There  is  no  doubt  that  prior 
to  th  '  ]  Lisiug  of  the  Local  Govemnieut  Act,  1888, 
the  corporatiou  of  Thetford,  which  was  a  quarter 
seH&ions  borough,  was  liable  to  p^  the  salaries  of  iti 
recorder  and  deck  of  the  peace,  and  for  that  pur- 
poee  might  have  icootnee  to  the  bonrngh  fund.  The 
Municipal  Corporations  Act,  1882,  a.  140,  and 
schedule  .3,  part  1,  is  clear  as  to  tliis.  and  it  is  wholly 
unnecoeesary  to  go  back  to  the  Municipal  Corpora- 
tions Act  of  1B.')5,  or  prior  thneto,  as  we  were 
invited  to  do  by  couuRel.  The  sole  point  we  have  to 
determine  as  to  the  aalaiy  of  the  ivmrder  and  clerk 
of  the  peaoe  i$  thi»— Has  the  Local  Government  Act, 

ISSS,  taken  off  *hr^  Mlioiilders  c.f  the  cor  |M:rHrion  of 
Thetford  the  obhgatiou  uf  jiayiug  its  recurder  and 
derk  of  the  peace  and  transferred  the  obligation  on 
to  the  shoulders  of  tbe  county  ooundl  of  the  oonntF 
of  Norfolk  F  This  entirely  depeoda  npon  what  b  to 
be  found  iu  the  Local  Govemment  Aot,  18^8,  and, 
without  travelling  into  what  I  ooueeive  to  be  matt  its 
irrdevant  t'  v.-hnr  I  havetodedde,  1  11!  j  u  i  out  as 
oondselv  aa  I  can  how  the  matter  b  tarn  Is.  By  the 
Local  Government  Act,  1SS8,  the  boroughs  of 
England  and  Walee  were  dealt  with  for  certain 
purposes  in  three  dasoes.  The  first  elaas  oonaists  of 
boroughs  whioh  oontained  a  population  of  not  \cm 
than  50,000  on  ttie  latof  Jnnf«,  1888,  or  were  counties 
in  themselves.  These  are  ciiHi  !  "  county  boroughs." 
The  .'second  class  coDbists  of  nuarter  ueaBiona  boroughs, 
not  bdng  county  boroughs,  whioh  oontained  a 
population  of  10,000  and  nnwarda  aooording  to  the 
census  of  1 881 .  Theael  irill  call  the  larger  boroughs. 
And  the  thitd  olaaa  ooMfata  of  qnioier  — 
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borouglui,  which  containod  a  population  of  \em  than 
10,000 acoordingto the omsiuoflSSI.  Thewl  willoall 
the  amaller  boroughs.  The  borough  of  Tboiford  falls 
within  this  last  clais  of  boroughn.  It  tit  clear  that  th« 

Legislature  hnd  a  ri'ttsifii  for  *i>littiii^'  ;;p  lb'- ),  inii<;lis 
of  Kngloud  and  W»1<  n  ii  t  i  Uiw>t!  tiir«H«  rlit«8»^s,  but 
why  it  did  so  is  not  iCr  me  to  si>eculatc  upon  or 
detennine ;  it  is  sofiicieat  to  say  that  upon  jwading 
•eotions  31,  36,  and  38  of  the  Aot  of  18H9  it  is  iitainl«Bt 
that  thu  Legislature  has  done  »<>.    Now,  ns  regards 
this  first  claos  of  boroughs— V.f^.,  tin-  cuunty  boroughs 
— HeL  iidus  31-34  (it  th<'  Act  iiro  mitde  to  apply  to  them, 
and  to  theiu  alone.    I  liava  not  to  cou»ider  the  why 
and  the  wherefore  the  spfdal  provisions  of  theae  four 
■■dioiM  an  mada  a|)plioable  to  this  olasa  of  bofongha 
and  not  to  ih«  other  two  daases  of  boroni^a,  but  that 
they  are  so  apj^lirHi  is  clear,  anil  T  have  tiot  hinij  wort'  to 
to  8t»y  upon  this  matter,  especiaiiy  as  thii  borough  nf 
Tbelford  doca  not  in]]  witliin  thijs  class.    I  now  conic 
to  the  second  class  of  borouslu,  to  which,  and  to 
whioh  akne.  Motion  W  nm  all  its  sub-sections 
appliet.  Thiawcttonoownrtnow:  "Inthacase  of  a 
quarter  lenioBB  bofongh  not  being  one  of  the 
III  troughs  named  in  the  third  schedule  to  this  Act," 
mat     not  being  a  county  borough,  "  but  containing 
a  population  of  10,000  cr  ujiward^,  the  following 
jHOTisions  shall   .   •    «    apply."   Then  come  Kp«-cial 
and  specific  profUoos  appiioable  to  this  cUss  of 
boroagh,  and  in  my  (»imoii  to  this  clasa  alone.  By 
•nb-sectk»i  5  of  this  Soth  aeetion  it  is  enacted:  **  The 
jwiyuii  r'      the  costi  of  agnizes  nnd  sessions  shall  be  a 
guneral  county  purpose  for  which  the  parishes  iu  the 
oorougli  " — ohvioiisly,  ill  my  opinion,  meaning  the 
largpr  boroughs  -'•  may  be  assessed  to  county  oon- 
tributiuuB,  itH>i  nil  costs  of  prosecutions  mentiuned  in 
aeotiou  im  of  the  Munidjiu.  Corporations  Act,  1882, 
shall  be  paid  out  of  the  cunnty  fund."   So  far  as  this 
sub-soction  6  of  section  .!'  is  iii<  onnislent  with  sectioa 
169  of  the  Municipal  CorpuJulioUs  Act,  1882,  it 
repeals  it ;  see  especially  section  126  of  the  Local 
Qovemment  Act,  1888.   It  is  said  that  this  sab-section 
zalitffca  the  larger  boroughs  from  {payment  of  tbdr 
reooiden  Md  derks  of  the  peacf>.   It  may  or  may 
not  do  so.   I  have  not  to  decide  the  point,  for  I  hr»ve 
only  to  deal  with  the  corporation  of  Tli.  tf.,nl.  which 
is  niil  lurger  but  a  smuliur  iKirougli.     I  mtw  muii- 
to  wliHt  I  inivM  to  decide — vi/.,  ubether,  by  reason 
of  section  38  of  the  Act  of  1888,  the  corporation  of 
Tbetturd  is  nlievtfd  from  iMiying  its  recorder  and 
dark  of   the   peace,   and   whether   tliis  burden 
it  oast  uiKm   the   cotmty  council  of  the  county 
of  Norfolk.      rtt'clioii  3S,    whi>;li    h-48  sipplication 
to   tho   smaller    b  >roughs   alonf,   in    wtmlly  dis- 
similiir  iu  its  provisions  fromwotion  '.I')  of  the  Act, 
which  has  application  to  the  larger  borougha  alone. 
Why  the  Legislature  has  determined  to  d«al  differently 
with  the  three  classes  of  boroughs,  as  I  hiivu  btfur- 
Said,  it  is  not  for  me  to  specolute  upon  ;  il  hua  dout- 
ao.    This  section  3s  etiiiLt.«  tluit  "  Where  a  borough 
having  ;i  .•i>']Mii«t«  court  of  quarter  sessions  containi^d 
acconnng  to  the  census  of  1881  a  population  of  less 
than  10,000" — which  ia  the  case  of  the  borough  of 
Tbetford— **  (t)  there  shall  be  transferred  to  the 
county  counctl  thi*  powcrtf,  d  rif  f),  and  li  .hi i  t ies  of 
the  council  anil  justices  <if  th»  OuftmgL  "  n  i  lUng  Uj 
pauper  lunntir  !ibi,luiu8,  to  coroners,  to  analysts,  to 
reformat ory  and   industrial    schools,    to  fish  con- 
servancy, of  explosives,  and  also  to  the  Highway.^ 
nod  Looomotivea  Act,  1878.   Power  is  given  by  the 
■BOtionfor  the  oonnoil  of  the  borough  to  apply  to  th^ 
county  oonnc:!  to  declaro  c^rtuiu  lou'ls  In  the  hurouph 
to  bii  nmni  lu.idH.    By  suh-.-trctiou  o  of  nection  38  it 
is  enacted  that  "the  iiroii  of  tiig  borough  slilil  for 
the  purposes  of  the  above-mentioned  Acts  and  all 
t^ih'r  saruiniitrmtiTe  pmrpoMa  oftheooonty  oonncU 


be  included  in  the  county  as  if  the  borough  had  pot  a 
8eparat«  court  of  quarter  sessioiin,  and  aC00rdin|^y 
shall  be  subject  to  the  authority  of  the  coun^  eonnoil 
and  the  oounty  c  oroners,  and  may  be  anoioced  by  the 
i;. unity  eoimcil  to  a  coroner's  district  of  tlie  county, 
and  the  parishes  in  the  borough  sltail  be  liable  to  bu 
assessed  to  all  county  contributions."  The  adminis- 
trative purpoaes  wentioiied  in  the  section  have  nothing 
to  do  with  judicial  fooelioiu  of  the  borough.  Ad- 
ministrative purposes  are  not  judicial  functiona.  It 
will  be  noticed  that  the  salaries  of  recorders  and 
clerks  of  thf  pi-:i  *'  ni  section  38,  which  deals  with  th^ 
smaller  boroughs,  are  in  no  way  touched  or  dealt 
with  ;  they  are  left  to  be  paid  as  they  were  before  tlm 
paaang  of  the  Local  OoTaniment  Act,  1&S8 — t.e.,  by 
the  oorporationa  of  the  smaller  boroughs.  By  snb- 
seotious  T  and  8  of  section  38  power  is  givoo  to  the 
conncil  of  any  borough  of  lees  than  10.000  inhabitants 
iicoording  lo  :iie  census  of  ISM,  whetlier  a  qaartir 
sessions  borough  or  not,  to  petition  her  Majtiaty  to 
revoke  the  grant  of  a  court  of  qu«rter  sessions  to  the 
bunwgh.  and  alao  to  reroke  the  grant  of  a  com- 
ttiistion  of  the  peaoe  for  the  borough.  It  was 
argurd  on  behalf  of  the  liorough  tbnt  the  TjCgisIature 
must  hava  meant  to  phice  the  pttynn-nt  of  salaries  of 
the  recorder  and  clerk  of  th<  pence  of  the  smaller 
boroughs  upon  the  county,  because  it  had  done  so  iu 
the  case  of  the  larger  boroughs  (whether  it  has  or  not 
I  do  not  decide),  and  beoanaa  byaabHeotioa  dot 
section  38  Tbetford,  a  amaller  borough,  ii  made  liable 
to  be  HS.^osse<l  to  all  county  coutributioun,  and  there- 
for«!  it  should  be  held  that,  if  the  transfer  of  the 
burden  of  jKivMjg  the  reconh  r  and  clerk  of  the  peace 
to  the  county  council  cannot  be  found  iu  section  3S 
of  the  Act,  which  it  clearly  cannot  be,  sub-section  o  of 
section  35  must  be  preaied  into  the  service  and  con- 
strued as  a  general  iROrision  not  limited  to  the  larger 
boroughs,  as  in  my  opinion  it  unqufsMcei-ibly  is,  and 
madeapplicalrle  t  <  the  smcdler  l>oronglis  as  wwll.  It  is 
said,  if  this  be  not  'lone,  the  .Vet  would  wotIc  injustice, 
and  therofon^  this  sub-section  o  of  section  60  should  be 
BO  read.  With  all  submission  to  the  lat4«  Mr.  J ustioe 
Stephen  and  to  my  btother  Yaughan  WiUiama,  who, 
iu  the  caae  of  Kx  parte  Kmt  i\tmty  f^vneU,  held  that 
sub-section  5  of  section  was  to  b«  re:i  1  as  a  general 
lifovision  appHcab.C'  U>  botU  tho  larger  ii:jd  tiinaller 
eUsd  uf  borou^hi,  1  curmot  agree.  To  hold  no  would, 
in  my  opinion,  be  doing  such  violence  to  the  i>ro- 
visions  and  f rnmowock  of  the  Act  as  no  court  would 
bo  j  ustitifd  in  doing,  «Mn  if  the  suggested  iinpnta* 
tiouH  upi>n  the  Icxiiustioo  be  wdl-fuunded,  which  I 

am  tiy  no  nn-ans  convinced  of.  The  8p4(cial provisions 
of  i*ub-i>ecUou  t>  of  s^c:iou  3.~>  applicable  to  t;he  larger 
boroughs  are,  in  my  judgment,  purposely  omitted  frotn 
section  :iH,  which  ia  applicable  to  the  smaller 
borouglis.  The  speolid  pro«ri-.iou«i  of  sub-section  0 
<  f  8»H:uon  38  are.  ns  was  puiuted  out  by  ISir  Uobart 
K- id,  such  as  to  tax  the  borough  for  the  expenses  of 
the  County,  ami  not  the  couuty  f  r  the  expenses  of 
thu  borou((b  ;  and  yet  it  is  now  tvtud  by  I  he  boruuija 
that  the  true  reailiug  of  the  Act  is  that  the  couuty 
should  jiay  those  expenses  (salaries  of  recorder 
and  <-l«rk  of  the  jieace)  of  tho  borough.  It  is,  too, 
significant  that  the  I^ogislature  in  this  section  38 
has  given  to  the  smaller  boroughs  an  easy  way  out 
of  these  diliirulties,  if  they  do  not  desire  lo  cjniiuue 
to  pay  thoir  recorder  and  clerk  of  the  peace  when 
made  liaV>ie  to  couuty  contributions ;  for  they  m^y, 
under  sub-seotiun  7  of  section  38,  petition  h& 
Majesty  to  tevoke  the  grant  of  s  oonrt  of  quarter 
B4^ts8iuus  and  also  the  grant  of  a  commission  of  the 
peace.  This  right  is  not  given,  it  will  be  seen,  to  the 
larger  V«)roiigti.s.  .\s  to  the  huggestiou  that  the 
borough  of  Thctford  is  unable  by  reason  of  the  A;t  «f 
1888  to  pay  out  of  its  borough  lund  tlie  aataiyotits 
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TuETiOKD  Corporation  v.  Norfolk  nou.vn  Council. 


OOCRT  OF  API-KAI.. 


itooder  and  olerk  of  the  peaoe.  I  oimnot  find  that  it 
jfl  «ril-lo(Ddbd,  and  do  not  agree  with  it.  The 

C'lostrucdon  of  wction  ;?S  of  the  Ad  of  1s«s  apj)t>Hrs 
t'>  njc  to  be  dfiir,  Hiui,  iu  uiy  jiulf^mciit,  nowlicre  iu 
that  -M't'tion  nor  anywhere  else  in  tho  Act  of  ISss  cau 
It  be  fcund  Unit  tho  obligatiou  of  tlie  borough  of 
Ttirtford  to  j'ay  it-s  recorder  and  clork  of  the  peace 
bem  taken  from  the  borough  and  tmufeRed  to 
coQo^^  oODnell  of  ITA'Colk*  Seotioo  36  m  no  wa^ 
'>iiU  with  the  liability  of  a  corporation  and  ba«  no 
bearing  on  this  case.    I  agree  with  my  brother  Willi 
that  the  liability  of  the  ( orpomtiou  to  pay  its  recorder 
sod  clerk  of  the  peaoe  haa  not  been  transferred  hj  the 
of        to  the  county  oonncil,  ami  I  am  of  opinion 
that  the  ai'peal  of  the  corporation  of  Theiiotd  Iroin 
ids  judgment  shonld  be  di8miss«>d. 

I  now  come  to  the  crow-u]  !  >  i  t  tbu  county  conticil 
M  to  whether  the  borough  of  VhHford  or  the  oouuty 
oiondl  of  the  county  of  Norfolk  is  liitble  to  i>ay  tho 
Miary  of  the  olerk  to  the  borough  juatiofla  in  petty 
wMKiBt  htlden  in  maA  for  the  Dorougfc  of  Thetford. 
''j  Im.thfr  Wills  ha-*  followed  and  agreed  with  the 
!j«e  of  Ih  re  IlerrjvnUhire  Vountij  t'oupnl,  where  a 
rHmton»l  Court  held,  following  the  ctnc  ui  <  \,rnivall 
•  'uuttf  Cvintcil  V.  Truro  Town  ('onnnl,  <),!  L.  J.  M.  C. 

which  was  a  borough  with  u  pojiulatiou  of  over 
10,000,  that  the  salary  of  the  dcrk  to  borough  petty 
MBons  hitd  since  the  Act  of  1888  to  be  piiid  by  the 
tonrty  i.'>ut!«.il.  hh  I  u  r  1y  the  borough.  The 
avnectnMKS  ot  tl  is  liti-i.siuii  la  now  challenged  in  this 
'oart,  and  we  have  to  sJiy  if  it  bo  rightly  decided. 
Dm  way  in  wbioh  it  ia  said  that  the  oouutgr  oouucil 
■ad  not  the  bonmirh  ia  liable  to  pay  the  nlery  of  the 
' to  the  petty  st  ^si  .ti«  of  th<»  borough  \a  this, 
r^istof  all,  the  A  t  of  isli)  (12  \  KJ  Vict.  c.  18)  u 
"Wred  to.  which  is  "  An  Act  for  tin-  Imldiug  of  petty 
MN^  iwof  thf.  yiPiu  c  in  boroughs,"  uol  iu  counties. 
Hit  Act,  nft-r  ri'L'itiii^  that  "petty  sessions  of  thi> 
peweare  holdeu  in  mid  for  oeitain  ditinooe  of  the 
tereral  conntiea  of  Kugluud  snd  Valea,  oalled  petty 
"^^uoal  divisions,  and  important  duties  have  lately 
l-efQ  KBsigntHl  to  the  justices  attending  at  such  petty 
vauoDi  aiid  to  their  clerks  by  certain  Acts  of  Parliament, 
uxl  it  it  deahrahle  t  o  dedan  and  enact  that  the  oittinga 
of  jwtieei  of  the  peace  ...  in  end  for  every  .  .  . 
boroogh  liiivitig  a  separate  commission  of 

ih«  pe»ce  shrtll  be  deemed  a  petty  seesion 8 

'jI  the  peace  with  i;  pi  nifiining  of  nucL  .\cts,"  er;in;ts 
that  "every  sitting  Htid  acting  of  justiues  of  the 
...  in  and  for  any  .  .  .  borough 
liavkig  tt  etriMirBte  eommiiekm  of  thepeao" 
>  .  .  within  Enghind  and  Walee  .  .  .  ahall 
b*(l«eo;i  .l  11.  pf  tty  st  asioiis  nf  the  peace,  and  the 
diitrict  for  whjuh  tb«i  Biiuie  shall  be  holden  shall  be 
dtmed  a  petty  sesMonitl  division  within  the  meaning 
wiy  Acta  of  P<u-liaaiecit  already  made  or  hereafter 
to  be  made  having  rdation  to  such  petty  sessions  or 
to  say  business  to  be  transacted  thereat."  It  is  not 
wfgMtHi  that  any  Act  prior  to  the  Act  of  I84i) 
V^Aoes  th<'  Hpjiointiueut  ui  l  p'lynn nt  nf  fi  siilaried 
cWk  to  a  borough  petty  seaaions  ia  tho  county 
iModl.  and  it  in  not  denied  that  prior  to  the  passing 
cf  the  Act  of  1888  the  borough  appointed  and  paid 
tbe  ederM  dwik  to  ita  own  petty  seesioafl.  It  ie, 
iiijiff-ffr,  said  that  the  Locul  Govft  nnimt  Act  of 
■  "^1^  changes  all  this,  and  tliat  f'Oi-tion  S4  is  the 
w«:on  which  ffl-  i.t-  "liis.  Section  Nt,  siih-sccti.jn  1, 
'^f  the  Act  of  ISbS  runs  thun  :  ♦•(!)  The  salaried 
<^*rk  of  every  petty  Bessional  division  shall  be  from 
tioia  to  time  a(^oioted  and  removed  as  heretofore. 

The  oOtmty  oonncil  shall  pay  to  the  salaried 
dwki  of  petty  seRsionnl  divisions  «u  ;h  salaries"  a*  by 
tlmtab>Bectioa  are   t^nacted,  and  the  standing  juiut 
committee  are  sabetitnted  for  quarter  sessions  justices 
the  hical  antbority  xeipeotivaly.    It  ii  troe  that 


Iqr  the  Aot  of  1840  thaboton^bonohie  madeapel^ 
aeaBunul  di^ekm-^timt  is,  eo  mr  ea  fhie  ia  ooncerned, 

tbey  are  jjlaced  on  a  par  with  oounly  petty  aoaaiona  ; 
but  with  what  salaried  clf^rks  i«  section  84  of  the  Aot 
of  1888  dealing?    Now,  it  will  be  seen  that  section 
6,  sub-section  (X.),  of  the  Aot  of  1^88,  which  is  the 
transfer  section  to  the  county  council,  deals,  amongst 
other  thii|g|e,  with  aalaried  clerks  of  ooonty  justices, 
bat  not  with  salaried  clerks  of  borough  juatioas. 
Soeti  11  M  of  the  Act  of  1?!88  also,  in  ray  opinion, 
dealtf   with   the  salaried   clerks   of  county  petty 
sessional  divisions,  and  not  with  tiie  salaried  clerks 
of  a  boroosh  petQ^  eeerionel  division,  and  for  tbeee 
reasooi.  fieoHon  84  ia  |nrt  of  a  group  of  eeetions 
commencing  with  section  83,  which  group  is  headed 
'*  Officers."    Section  .s:j  refers  to  county  and  not  to 
borough  oflloors  ;  this  is  clear.    The  joint  conunittee 
(appointed  under  section   30)   mentioned  in  this 
section,  ai  also  in  section  84,  is  composed  of  an 
eqoal  nomber  of  ooonty  joatioBa  and  oounty  oooncil- 
ttien.    Thhi  oovnmfttee  cannot  interfere  with  the 
judicial  functions  of  a  lar^^er  or  dnialler  borough. 
Section  81,  which  follows  seotiun  b^J,  deals,  iu  my 
judgment,  witli  exactly  the  same  class  of  mtlttrie<i 
clerks  as  section  8^i — salaried  derks  of  coooty 
petty  sessional  divisions,  and  not  with  salaried  olerlte 
of  borough  petty  sessional  division.^.    The  words 
"Every  petty  sessional  division"   in  aeotiou  81, 
accurdiiii^  to  the  context  and  whole  scope  of  the  Act, 
lut^an,  iu  m^  o|)inion, a  county  and  not  a  borough  petty 
ses.sional  division.    It  will  bo  seen  thalbj  Section  84 
(2)  the  appomtment  as  well  as  the  lenioval  of  the 
seJaried  clOTk  mentioned  in  the  seetion  is  expressly 
left  wherf  this  had  been  prior  to  the  passing  of  the 
Act — tliat  is,  the  appointment  and  removal  of  a  county 
petty  se.s.sioinil  Halaried  derk  is  left  with  the  county 
authority.    If  this  sub-section  applied  to  a  borough 
petty  sessions  salaried  olerk,  which,  I  think,  it  doea 
not,  then  the  appointment  and  removal  of  a  borough 
petty  sessional    salaried   clerk  is  left  with  the 
borough   authority.    iSub-section  2  of  section  84 
also  app^rs  to  throw  light  upon  this,  for  by  it 
the  joint  committee,  composed  as  above-mentioned 
of  oonntv  men,  is  iatrodaoed  to  deal  with  the 
"officers'*  mcnttened  In    sections  83  aad  84, 
What   has    such    a    committee    to   do    with  a 
borough    otKcer,   to  who.se  selection,  appointment, 
and  removal  they  aro  strangers,  and  advisedly  ke|it 
strangers,  by  the  Act,  tbough  it  is  now  said  they 
are  by  reason  of  the  Act  to  pay  his  salary  ?  I  do  not 
see  the  object  or  sense  of  this*  and,     Bur  ofnnion,  it 
is  notiho  true  ooostmotion  of  the  Act.    In  my  judg- 
ment section  84  of  the  Aot  of  188^  does  not  apply  to 
borough  petty  sfssions  salaried  dtsrks  at  all,  and, 
therefore,  does  not  shift  the  payment  of  such  salaried 
clerks  on  to  the  county  coondL,   In  my  judgment, 
the  corporation  of  Thetiord  is  lii^e  to  pay  the  salary 
of  its  own  clerk  to  it-a  own  borough  petty  sessions,  as 
it  was  before  the  iiassing  of  the  Act  of  1888,  and  this 
obligation  is  not  by  tho  Act  caat  upon  the  county  of 
Norfolk;   and  the   caae  of  In    re  Ilerf/ordakire 
County  Council  was  not  rightly  decided;  and,  oon- 
•eqoently,  this  appeal  by  the  eounty  council  most 
be  allowed.  I  have  beard  nothing  about  a  point 
apparently  taken  in  tho  court  below,  but  not  taken 
here,  as  to  the  i^altury  of  tho  clerk  of  the  justices 
acting  as  visitors  of  licensed  houses  for  lunatics  in  tiie 
borough  of  Thetfotd,  and  I  therefore  ssy  nothing 
about  it.    As  tihe  ooonty  oonodl  has  succeeded  in 
this  apposl  and  cross-appeal,  first  as  respondenfji,  and 
secondly  as  appellants,  they  inxut  have  their  costs  of 
eaob  appeal  both  here  and  below. 

GroBT,  LJ.,  read  a  jndgnMit  oaiuntvriag  with  tib« 
above. 
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Vatjohaw  Wttxtams,  L.J.,  iilso  read  u  jud^tsut 
agreeine  with  tin  above,  stating  that  after  coxuidera- 
tioD  be  bad  come  to  tba  cODclunon  tbat  tbe  daouion 
of  Stepben,  J.,  and  binuelf  in  In  jt  Kmt  County 
Council  atul  Borough  of  Sandwich  was  wraqg* ' 

Appeal  divm  i$9ftf ;  rrim-appfal  allowed. 

Solioiton  for  tbe  plaintiflfH,  Ford^  Lkyd,  Jtartlett,  d- 
MitMmtre,  lor  J,  SimehiH,  Tli.«tioiKd. 

Solicitors  for  tho  (1(>fendanti^  Skarpe^  Parttt^Jt  Co., 
iac  C.  J^oeteTt  Norwich. 


From  Q.  B.  IHt.  ") 
(A.  L.  Smith.  Bigby.  and  }  Jtdy  IS,  1898. 

Yaugbao  Williama,  UJJ.)  ) 

fiAur  XJmxm  (LnoraD)  «.  North  Stafbokimbikk 

Railway  Co.  («.) 

Bailwajf — Traffic. — RaUt — Rebate— Ooodt  rearivtd  at 
private  aiding — Station  oeeommadaHon  and  terminal 
sertneeg—Bttrden  t^pnof—Bailwm/  and  OnmU  Tn^fie 
Act,  1894  (57  ft  AS  Vid.  c  M),  «.  4. 

Ou  an  applicition  to  tht  railway  commiui<mera  to 
dtknaim  »  rebate  upon  r<,!,'H  under  eeeHon  i  «^  ihe 
Baihoajf  and  Canal  Trajk  J  ;f,  1894,  the  apptitmU 
proved  that  tleij  delivered  gooiis  to  ihc  rf^ji'iidrnl  railwui/ 
company  at  a  aiding  which  btlviujtd  to  tltcuvulve^  ami 
not  to  the  railtmty  company,  and  that  they  had  been 
rhnrfffd  rate*  bjf  the  raiiuiay  company ;  but  they  did  not 
jjTuie  that  the  ftUe»t»ekaiyed  induded  any  charge  for 
etatioik  aeeommodation  or  irmdnal  aervice^.  Their  eaae 
WM  that  Ihey  had  emfieientlg  raiied  a  pretumptiom  that 
they  had  been  charged  far  ttf^im  accommodation  and 
terminal  tervices. 

Held,  by  A.  L.  Smith  and  Rigby,  L.JJ.,  that  the 
applicuti<m  /ailnl  tm  the  ground  that  the  ajiqtliaint*  had 
nd  Mti»Jieil  the  onus  tvAiei  hty  >i/>o»  them  of  making 
out  the  pnoii  Imoia  coac  tahicU  th^  undertook  to 
eetaitHth. 

//fA/. 'j// Taiijj^liiiii  'WilliamB,  L.J., //('i'  tlir  /ijiplirn- 
tion  f ailed  on  the  yrouiul  that  it  ur)ta  clettr  that  the  rates 
charged  did  not  include  charge*  fur  station  ucexnnmoda- 
Uon  or  terminal  services  ;  but,  qniero,  whether  the  onu4 
wa»  upon  the  ajtplicants  to  ehow  that  the  railway 
touipany  had  charged  for  ttaUm  aeammodaiioa  or 
terminal  eervicts. 

AnpMl  from  a  judgment  of  tho  Oomt  of  the 
Bainvmy  and  Canal  Gaanmiasioii  on  vn  application 
under  MofioB  4  of  theBailwsy  and  Osnal  IMBo  Act, 
1894. 

The  applicants,  tho  Sidt  Union  (Liiiiitod),  were 
manufacturers  of  salt  currying  on  buhiness  at  vanoua 
tdacea  in  Oheahire  upon  premit<«-H  adjacent  to  the 
line  of  tbe  rMpondenta.  the  North  Staflwdshire 
Railway  Co.,  and  oonne cted  tharawitb  1^  innain  of 
sidings  whicb  belongc^l  to,  and  Wtt*  ^.toam  vpott  fke 

premises  of,  the  applicants,  and  wUoh  did  not 
Delotig  to  tlie  renpuitdeiits. 

The  ajiplicants  consigned  salt  from  each  uf  their 
said  sidings  for  oarriage  over  the  railway  of  the 
respondents  and  deUrery  at  stations  or  sidiogs 
•itnate  m  aanw  cases  upon  the  respondent's  railway, 
and  in  oAer  eases  upon  railways  of  other  oompaoies. 
The  contracts  and  charges  for  tlje  cirriage  of  tlieialt 
were  iiiadu  with  and  paid  to  the  ruspoiidents. 

The  salt  was  always  loaded  inio  trucks  belonging 
to  tbe  applieaiits,  and  at  the  initial  temuDos  the 
applieanti  did  not  make  me  of  any  aoonsnodatioo 

(u.)  liepurted  by  F.  O.  RUOKSE,  Bsq.,  Banfatos 


at  a  terminal  st&tiou,  i»or  did  the  rG«j>oiidciit 
company  perform  any  duties  at  a  terminal  station. 

The  applicants  claimed  to  be  entitled  to  ao  allow- 
ance or  rebate  from  all  ratas  npon  aw^  aalt  traflU 
cbsrged  to  tfaem  liy  the  respondMit  aoaaipany  in 
respect  Hiat  the  company  did  not  [oovide  atofaon 

accouiQiOflation  fur  Nuch  traffic. 

A  diitputt}  having  arison  with  reference  to  sufh 
allowance  or  rebate,  the  applicants  applied  to  tho 
oommiMiooan  to  deteniine  what  woula  be  a  reason- 
able and  joafe  aUowanoe  or  rebate. 

Hie  w^pcndaot  oompany  in  th«r  answer  alleged 
that  no  nation  or  t^mlnal  serrioe  or  any  other 
charge  whatever  in  r*  ;-]ii  i  t  of  the  initial  terminu* 
waM  inclade<i  in  the  rates  charged  to  the  applicants, 
and  that  the  appUcaniB  wwe  Bot  ntitlBd  to  any 
allowance  or  rebate. 

On  the  hearing  of  the  application  Wri^t,  J.>  d^ 
Uvered  the  judgment  of  the  commi^ioners  ia  fi^foiir 
of  the  respondent  company  on  th«'  ground  that  the 
applicants  had  failcil  to  give  miy  evidence  th:it  i 
terminal  charge  in  rpep«>ct  of  tho  initial  turuiuius  wiis 
included  in  the  rates  cnarged  to  tho  applicants,  or  any 
evidence  of  a  oomparaUe  rate  by  wliich  tbe  matter 
might  be  tasted. 

The  applicants  api^alcd. 

('  A.  Orijife,  Q.C  {E.  Whitehead  witklaim).  for  the 
applicants.— fleoHflo  4  ol  the  Raihniy  and  Obnal 

Traffic  Act,  1894,  is  as  follow  ■  "  Whr  never  mer- 
chandize ia  received  or  delivered  by  a  railway  cnmpatiy 
at  any  siding  or  branch  railway  not  belouging  to  the 
company,  and  a  dispute  axisea  between  the  railway 
company  and  tha  oonsigooT  «c  oooaignae  of  ann 
mardiaadiaa  at  to  aUowmM  or  xabaia  to  ba  niade 
from  tiioxatea  cbavged  to  aooh  eoni^or  or  oontignee 
in  respect  that  the  railway  company  do<'s  not  provide 
station  acoommodatioii  or  perform  terminal  services, 
the  Railway  and  Canal  ('anmussiont  rs  shall  have 
jurisdiction  to  hecMrand  detenuine  such  dispute,  and 
to  dotormine  what,  if  any,  is  a  reaaonaUe  and  ju.st 
aUowanoe  or  rebate."  On  the  true  construction  of 
that  section  all  that  the  applicants  bad  to  prove,  in 
order  to  bring  their  i  a.s<»  withiii  the  section,  was  that 
their  goodii  had  beau  rec4iived  by  the  com|>auy  at  a 
siding  which  did  not  belong  to  the  company,  and  that 
the  company  bad  charged  thorn  rates»  and  that  the 
company  bsA  not  provided  station  aooommodation  or 
performed  terminal  services.  It  was  not  necessary  for 
them  to  show  affirmatively  that  the  rat«>n  which  had 
been  eliargod  iuclvided  oharg^es  for  st  r!-  ii  Hccomruo- 
dation  or  terminal  services.  The  compauy  ought  to 
be  called  upon  to  show  that  the  rates  did  not  include 
any  sooh  ofaaiges.  The  learned  judge  bad  been  mrong 
in  pcaotioally  nonsuiting  the  applicaatit 

L/UOert  Q.O.t  and  Emmt  Moon,  for  the  reqMndsnt 

comxMwy. 

A.  Lb  BMxra,  lt.J. — I  am  of  ofimaa  that  this 
appeal  must  be  dismissed.   TMs  is  an  appUoatfon  by 

a  trading  company  under  se<'tion  ■!  of  the  Railway 
and  Canal  Traffic  Act,  1M'J4  by  which,  as  I  under- 
stand the  matter  and  read  the  Hection,  they  ask  the 
commiBsioners  to  grant  them  a  rebate  from  rates 
changed  to  tbem  by  the  respondent  railway  co'npany, 
on  tiNa  gtoand  thait  they  have  ba«i  oharged  lor 
station  aooommodaiSoB  wuoh  has  not  been  provided 
and  for  terminal  servi.  es  which  have  not  been 
r»>ndered,  beioAii**  th«  apjilicanta  did  not  require  «»uch 
station  acc  imuio<lfttion  or  services,  as  their  goid* 
were  delivered  to  the  railway  company  from  their 
own  private  sidings.  The  applioantti  argue  that  the 
true  oonstmotiou  of  tbe  section  is,  that,  though  the 
trader  does  not  show  that  he  has  paid  ooe  penny  for 
statkm  aooommodation  or  tenninnl  ssrrioss,  yet  hs  is 
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ntitled  to  carry  in  his  cue  before  the  commiBnoners 
•nd  prove  that  be  had  bis  own  nding  and  that  he  did 

1.1 1  rnjulrf  or  Imve  stjition  acromnKidntioii  or 
tmninsi  services  from  the  ruilway  <  omiKuiy,  and  on 
pnol  of  thMk  alone  be  can  call  -i  itm  railway 
aampHiy  to  prow  »  negative— vie,  that  (li«gr  hare 
Mt  ebarged  him  for  atatimi  aoOOnuDOdatkm  or 
tmiiiiiil  sfrvioes.  But  an  fipplicatiou  under  this 
!*cUciii  is  for  a  rfliate,  tliiit  in,  ub  it  seems  to  me,  a 
rebate  from  that  which  the  tnidcr  has  b^t'u  eliarg<-d. 
!  cannot  think  that  the  conrtnictiou  put  upon  the 
•  ctiou  by  the  applicants  is  a  true  one.  In  mj 
ladgnwnt  th*  meaiiiDg  is  this :  that  whm  the  trader, 
<aft«r  1>y  reference  to  a  eompnable  rale  or  by  any 
other  erideucf.  niaTies  out  a  jrima  fnrii  or  iinsiiniji- 
tive  caM)  that  be  haa  been  cbiu-ged  wrongly  for 
itstion  accommodation  or  terminal  services,  the 
fldlway  QonuniBaooen  may  call  uptm  the  railway 
tampuxf  to  answer  'ttiat  jin'md  fade  or  presamptive 
'W.  Rut  I  crtnnot  nee  tliat,  whoro  thn  applicant 
merely  brings  hill  I  sol  f,  as  it  spcius  to  mo,  half  within 
'.^-i  tion—  r.i-.,  provos  that  he  hiia  not  had  station 
ioLiummodation  provided  for  him  or  terminal  services 
radertd  to  him,  but  dOMIlOb  prove  that  ho  has  been 
dumd  one  siof^lo  peony  more  than  heoocht  to  have 
Vetil7<h«comi>an7,  the  company  can  be  onfied  upon  to 
uu«>r  a  case  which  has  not  been  madc^  out  against 
thtMs.  I  entirely  agree  with  the  coustruutiuu  which 
v«s  put  upon  this  section  by  my  brother  Collins  in 
the  oue  of  ViirporaUon  0/  Birmingbam  r.  Midland 
Mmmf  (V.,  9  By.  *  Can.  TMT.  Oae.  160. 

RiOBY,  L.J. — The  question  tarns  upon  the  oon- 
itnctioa  of  eoctioa  4  of  tho  Badway  and  Oatmal 
IbiBe  Act,  1894.   I  cannot  read  the  ■eottoii  aa  If  the 

warJs  "  in  respect  that  the  railway  company  does  not 
provide  station  accommodation  or  p««rfonn  terminal 
jemces "  were  not  thoro,  and  as  if  the  words  were 
"  in  mpect  thai  the  railway  oosapany  has  ohai^ged 
for  itatwn  aooonunodatkm  or  tertnmal  servloes."  On 
the  langu&ge  used  it  appears  to  me  to  be  open  to  an 
j^plicaiit  who  brings  himself  within  the  words  of  tho 
•ection  tii  •.■rov>-  In^  Llti;ui  t>i  n  rehiLte  in  any  way  he 
can,  and  1  »«*  no  reason  why  he  whould  not  prove  his 
claim  without  showing  Ihtt  the  company  have 
cfcafKcd  him  for  itatMrn  ti'f'wo^l^^ffn  temunal 
Hrrioes.  But  an  appUoant  must  make  out  a  primS 
'•■  '  case  somehow,  and  the  way  in  which  the  ft]  pli 
^JiiiU  here  chose  to  make  out  their  case  was  by  rainiiig 
thf  presumption  that  they  had  been  charged  for 
n»ttou  aooommodatiou  and  t«ruainal  aarvices.  The 
r.iu  iras  upon  them,  and  the  learned  Jndga  bdd  that 
tbey  had  not  produced  any  evidenoe  to  support  that 
prpsamption.  In  that  I  think  be  was  right.  But  I 
d<>  not  think  that  the  section  oonfines  the  applicant  to 
proving  that  the  rate  which  he  has  been  charged 
uci<idea  a  ehaige  for  station  aooommodation  or  ter> 
Binal  services. 

Tacohak  Williams,  T..J.  —  Aa  I  understand, 
Wright,  J.,  in  this  case,  and  Collins,  J.,  in  Corpora- 
<Mi  Birmingham  v.  Midland  Bailway  Co.  ha^e  both 
faidad  deariy  that,  wliere  a  trader  oomes  before  the 
ntiway  cotuinissionpra  to  invite  them  to  exercise 
their  jurisdiction  under  section  4  of  the  Railway  and 
Cutial  TrafHc  Act,  189-J,  it  is  pitt  of  the  unnn 
*tuch  is  thrown  upon  the  appUcaat  to  give  priind 
/mm  e«id«MM  thatM  is  being  charged  by  the  rail- 
*>y  oompoi^  fai  flMpeot  of  £ities  aa  to  whioh  the 
wrapany  harre  besti  Mdisfod  liy  reason  of  s  licBDg 
or  branch  railway  having  been  provided  by  him  and 
not  by  the  company,  A.  L.  Smith,  L.J.,  entirely 
m^yvs  with  their  view.  I  therefore  feel  very  great 
<h£ciilty  in  arriving  at  a  different  conclusion,  but  I 
tUalkitis  my  duty  to  express  my  opinion  as  to  the 
I  this  seotion.  Tba  ssopa  of  the  aastioni 


according  to  my  view*  is  to  proride  not  only  for  the 
past,  but  for  the  fnture,  and  I  think  the  meaning  is 

tbiei— tliat,  where  there  is  a  private  siding  or  a  private 
railway,  and  the  railway  company  and  the  trader 
who  owns  the  private  siding  or  private?  railway  utnnot 
agree  as  to  what  the  rate  shall  be,  or  whether  the 
rate,  which  is  proposed  tobe  charged  by  the  company 
or  which  hm  actually  bi>en  charged  by  the  companyi 
is  a  just  rate,  thuix  the  commissioners  shall  fix  the 
rate.  I  do  not  feel  at  all  certain  that,  when  the 
trader  proves  that  he  owns  a  private  siding,  and  that 
he  consigns  goods  by  the  railway,  and  that  a  charge 
is  made  on  him  by  the  railway  eompany*  be  is  not 
entitled  to  ask  the  oomtnierioners  to  aetermine  what 

is  a  just  allowance  or  rebate  to  be  made  for  tho  fact 
that  the  railway  com])any  have  not  had  tho  trouble 
or  expense  of  providiii}^  station  acconnnodation  or 
terminal  services,  lltjwever,  on  the  ground  that  the 
faots  of  tilis  case  show  clearly  that  the  railway 
company  have  not  charged  anything  for  station 
accommodation  or  terminal  services,  I  am  of  opinion 
that  the  d<  ci»i  ji.  iippealed  against  is  right.  I  only 
wish  to  express  the  mdination  of  my  opinion  that  an 
applicant  brings  himself  within  this  section  when  he 
nroves  tiiat  lus  marohandize  has  been  caoeiTed  or 
delivned  by  the  railway  company  at  a  siding  or 
branch  railway  not  belonging  to  the  onnipsiTiy,  and 
that  a  dispute  has  arisen  between  ium  and  the 
railway  oom])aiiy  aa  io  the  allowance  OF  rebate  to  bo 
made  from  tlie  rates  charged  to  him. 

Appeal  diamiMed, 

Solicitors  for  the  appUoants,  UTeM,  BowU,  S 

Mni-farlanr. 

Solicitors  for  the  railway  company,  Burchell  <l'  Co* 


August  3,  11,  1898. 


Chan.  Div.  I 
Bonter*  J.  / 

/»  re  Flusyer. 
WnoFULD  V.  SuKon.  (a.) 

ExeaUor—Rttainer — Fullowiny  attcit — lUtainer for  debt 
0/  dectated  without  notice  of  debt  0/  hig/ier  degree. 

An  eseeeukr  who  pays  creditors  without  notice,  of  the 
existence  a  creditor  of  htgker  degree  is  not  liable  to 
account  at  the  iiutance  of  that  ereiitor  for  the  sums  so 
paid.  Iletainer  of  th*  auviuut  <■/  a  i!i  ht"nt.  <f  u  ihi  ta^td 
person  a  estate  by  the  extf.utur  is  payntfut  <tt  tav\  and  he 
is  therefore  tiot  liable  to  refund  if  an  t  ii/<fr< mhle  debt  0/ 
higher  degree,  0/ which  he  had  no  noticct  •hould  a/ler- 
toards  appear  t»  )s  lAfS. 

Blake  t .  Qn^  94  IT.  A  566, 32  Ch,  D,  67l»  dit^ 
tinguislied. 

Summons. 

By  an  indenture  of  the  2nd  of  July,  1R77.  certain 
fundi,  representing  proceeds  of  sale  of  family  esUites 
or  money  liable  to  be  laid  out  in  the  purchase  of  re^l 
estate,  to  which  Sir  John  H.  Fludyer,  baronet,  was 
entitled  as  tenant  for  life  under  a  settlement  of  tiw 
29th  of  Jannaiy,  1822,  and  Charles  Fludyer  was 
entitled  as  tenant  in  tat),  were  disentailsd  sad  limited 
to  such  uses  as  Sir  John  II.  Iliidyar  and  ^arlw 
Fludyer  should  jointly  appuiut. 

In  July.  1871>,  a  sum  of  £G5,000  was  raised  oat  of 
the  settled  funds  and  paid  to  Charles  Fludyer. 

By  an  indentara  of  r»-s«ttl«ment  of  tte  jtod  of 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law, 


uiyiiized  by  GdOgle 
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June,  ISbQ,  aud  uiHde  between  the  said  Sir  John  H. 
Flndyer  of  the  first  part,  the  said  Charles  Fludyer  of 
the  leaond  put,  and  tba  r'*"***"'  of  th«  third  part, 
the  MtUfld  fonds  oomprmd  In  and  aasared  hy  the 

disentailing  deed  of  the  "ind  of  Jnlv  Is'TT,  wnro 
limited  to  the  tises  upon  and  for  sucii  trustB  mid 
purposes,  and  subject  to  such  tornis  nnd  provisoes, 
agreements,  and  declarations  as  the  said  Bir  John  H. 
Fludyer  and  Cbarlea  Fludyer  should  by  deed  jointly 
from  time  to  time  appoint,  and  subject  thereto  to  uses 
in  strict  settlement,  under  which  Sir  John  H.  Fludyer 
was  tt'UfOit  for  life  in  poxst-Haion,  with  romainiler  to 
the  use  of  Charl»»«  Fludyer  for  life,  and  then  to  Ids 
first  and  other  Hons  in  tail,  with  xmabtAw  tO  the  use 
ci  Arthur  J.  Fludyer,  with  raaaindew  over. 
Fnttiier  tame  of    £42,000  and    £5,000  were 

subsequently  raisf-d  out  o(  thc:  si'ttlcil  f  m^rls.  >;y  in-r'nTi"- 
of  the  joint  appointmeut,  uud  ptiid  tu  Cuarttd 
Fludyer. 

In  January,  ISiio,  Charles  Fludyer  died  without 
issue,  having  by  his  will  deviled  and  bequeathed  all 
hb  nal  ao^  personal  estate,  property,  and  e£Feots 
nitlo  and  to  the  use  of  the  defendant,  whom  he  alto 
appointed  sol*  •  >:  i  utrix.  This  will  was  duly  proved 
by  the  defendant,  the  «8t«te  being  worth  abuut 
£3,200.  The  defendant  paid  some  of  the  debts, 
inoladingone  to  her  sieter  of  £1,000,  and  retained 
the  hatanoe  ai  part  aatiafiaelion  of  a  debt  of  bar  own 
of  £2,1^1,  which  was  owing-  to  her  frbm  GharleB 

Fludyer  at  the  tiino  of  Lis  deatJi. 

In  August,  1S!)(),  Sir  John  11.  Fludyer  died,  and 
the  settled  fund  devolved  upon  Sir  Arthur  J.  Fludyw. 
the  preeant  baronet,  aa  tenant  tax  Ufe  nndar  the  Mid 
n<Mttl«DMBt  of  1880. 

Tba  succession  duty  which  became  payable  on  the 

death  of  Sir  John  H.  Fludyer  on  the  said  several  sums 
of  XG.J.UO0,  142. OOU,  and  £o,iMO,  wiia  not  commuled 
and  paid  prior  to  the  same  being  made  over  to  Charles 
Fludyer,  and  on  the  death  of  Sir  John  H.  Findjer 
the  Crown  daiined  payment  of  ■uoooesion  doty  from 
the  plaintiffs  HSthe  trustees  of  the  settlement  o'  June, 
1880,  Tlie  plnintifTff'  contention  was  that  this  succes- 
•ion  duty  should  be  borne  and  paid  out  of  the  estate 
of  CbarJes  Fludyer  in  priority  to  other  creditors 
against  his  eetain,  inbluding  the  defendant,  as  a 
Crown  debt. 

FartoeU,  Q.C,  and  lugpen,  for  the  plaintiffii. — The 
trustees  are  primardy  liable  to  pay  this  doty,  bat  are 
entitled  to  the  Crown's  nnority  il  th«r  FRf:  ^» 
re  OhurtMU^  Mam'sty  v.  Ghunhdl,  36  w.  B.  805, 
39  Ch.  D.  174.  The  estate  of  Charles  Fludyer  is 
liable  to  pay  this  succession  duty  to  the  extent  of  the 
assets,  and  the  defendant  ou^ht  to  have  paid  this 
debt  before  paying  any  of  the  ordinary  oreditort. 
Toe  defendant  might  have  retained  her  0W&  debt  as 
against  creditors  of  equal  degree,  but  not  as  against  a 
Crown  debt.  The  amount  retained  by  an  exectitor 
inpayment  of  l  is  cwn  debt,  or  i-Lfiro  of  the  estate, 
can  be  reeovi n  i  heuause  it  remains  in  his  bands  as 
MTt  of  thr  ,  stuS  make  V.  Oale,  34  W,  It,  555,  '.y'  Cb. 
1).  671,  p.  d37,  and  to  the  extent  uf  the  sam  retained 
tiM  defendant  moit  pay  thii  dd»t  of  btghac  tank 
wUoh  now  falls  doe. 

T.fvdt,  r.,  nnd  T,'rtr^<<ii,  for  the  defendant  —At 
the  date  of  Charles  FluiJyer's  death,  the  claim  for 
suooessioti  diit>  i ml  not  and  could  not  have  Ix-en 
made.  The  defendant  can  plead  lAent  admiuidravU 
without  notice,  and  had  a  tight  to  retain  her  own 
debt,  mot  having  at  that  time  any  notice  of  any  debts 
of  anpeiriar  degree :  WilliamB  on  ISzeentors,  (Hh  ed. 
pp.  879  and  881.  If  the  plaintiffs'  confenticn  is  right, 
then  an  executor  is  the  only  person  who  uanuot  get 
•afely  paid. 

Car.  adv.  viUt. 


Aug.  11. — BOMER,  J. — Since  the  case  of  Ilamtau 
T.  Harman,  2  Show.  492,  it  has  been  considered 
aettled  law  that  an  aneator  who  pay*  orediton  with- 
out notioe  of  the  eodataooe  of  »  onditair  of  liigber 

degree  is  not  liable  to  account  at  thA  fnttailCia  of  that 

creditor  for  the  sums  so  paid. 

In  the  case  before  mo  the  defendant  distributed  her 
testator's  estate  in  paying  his  debts  (including  a  debt 
dno  to  herself  which  she  retained  out  of  the  aaaeii|) 
without  notice  of  the  debt  which  the  plain tiiBi  now 
seek  to  enforce,  in  good  faith,  and  wiHioat  nndae 
haste.  It  is  admitt^  these  payments  are  good  as 
against  the  plaintiffs,  except  as  to  the  retained  debt, 
but  with  regard  to  that  the  plaintiffs  contend  that  the 
defendant  moat  be  ooniidered  to  have  the  amoont  of 
that  debt  in  bar  bands  aa  erecntrix,  for  which  abe  is 
liable  to  account.  I  cnrinot  see  the  justice  of  this 
contention,  and  thmk  it  unsound.  Why  should  her 
debt  when  paid  be  treated  differently  fj  an  the  other 
debts  paid  by  her  i  It  would  be  very  unfair  as 
against  the  cxiicutrix  that  she  should  be  held  always 
liable  to  refund,  if  an  enforoaable  debt  of  hif^ 
degree,  of  which  she  had  no  notioe.  ahoold  Mtar^ 
wunis  appear  to  be  due.  It  appears  to  me  the  simple 
tiud'ver  to  the  plaint  ills'  contention  is  that  the  debt  in 
question  is  not  in  the  hands  of  the  defendant  as 
executrix.  She  has  been  paid  it,  ioat  aa  the  other 
creditM*  have  been  {laid  their  dwta.  Betainer  is 
payment  at  law.  If  any  authority  was  wanted  for 
this  it  is  supplied  by  the  decisions  that  an  executor 
under  the  plea  of  ;  '!':.;(, j,.4nifit  can  |iiit  in 
evidence  retainer  by  him  of  his  own  debt :  Wiiliamt 
on  Executors,  9th  ed.,  p.  18S1. 

There  is  no  authori^  w  ninoiple  that  X  oaa  aae 
whioh  supports  the  pbintiiir  ciaim.  The  plidafifi 
referral  f'>  'l  o  case  of  Blake  v.  Gair,  where  execu- 
tors who  wore  also  some  of  the  residual^  legatees 
had  retained  their  own  sbaree  of  residue,  and 
were  at  tiw  inataooe  of  orediton  made  liable  to 
aoeonnt  for  the  shairea  of  reaidoe  retained  by  them  aa 
being  still  in  their  hands.  T^nt  that  caso  is  quite 
disUuguijjhable.  A  legatee  is  a  voluiiti»er,  and  assets 
jiaid  to  him  can  1»'  lollowe'l  by  ii  creditor;  a  m'^lit'ir 
is  not  a  volunteer,  and  a  creditor  of  higher  degree 
baa  no  right,  because  of  that  position  ooly,  to  fallow 
aaeeta  in  the  handa  of  «a eieentor  retained  by  himm 
discharge  of  his  own  debt.  Fortheae  reasooa  I  deeide 

agaiuBt  the  plaintiffs.  The  form  of  order  will  be: 
The  court  being  of  opinion  that  Charles  Fludyer's 
estate  baa  been  folly  adminiatiired,  diamiaa  this 

summons  with  costs. 

Judgment  /or  the  defendant. 

Solicitors,  Arnold  «fe  Ucnry  White;  Ujptoii,  Atixj/, 
S  Cb. 


LvsD  V.  Ths  LiVxiirooL  School  yoa  TBI  Jmiamt 

Bldto.  (a.) 

Incxnm  tax—f^i>e<iul  Act — Salary  jnti/nble  un'thout  <U- 
ditdion  or  ubatevieut  /r  Ui.'fS — Rt(j!it  toiMuct  incume 
tax—Inwm»  Tax  Act,  1842  (5  «fc  0  VicL  c.  Sd),  «. 
102,  Sehtduh  B,  rr.  1,  6—Speci(ii  Act  (10  Ota.  4, «. 
XI'.),  ««.  22,  26. 

An  oMoer  of  a  ekarity  was  enUtli-'l  under  a  spswil 
Act  of  jWffODienf  to  rtceive  a  talary  of  luA  less  tfaa 
£300,  uor  exceeding  £500,  without  dtducUtH  or  abatement 

(aO  Beported  by  3,  Artui:k  Priob,  Eaq.»  Baniitar- 
at-Law. 
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High  Cottrt. 


Ltnro  V.  Tbk  Livebpool  Scnooi.  fob  the  Indiqekt  Bi.tND. 


Hiou  Court. 


far  tare*.  At  the  daU     tht  ^mul  Adm  Uneomt  Ibs 

trot  pOf/oWp. 

IJtl'i.  u'itJi  regard  to  n  perton  appoinfnl  fn  Ihf  nffln- 
after  the  pagting  of  the  Income  Tax  Act  o/  1842,  that 
W  pertons  liable  to  pay  ike  tttUtrif  «MfV  boumd  fo  dMttct 

Sumtnocs. 

This  was  a  sumtuons  to  determiau  tho  liability  of 
Lc  gorercors  ami  wardens  of  a  ccirtaic  charity  in 
Uvi-rpool  and  the  Chapel  of  the  Blessed  Virgin  Mary 
theret  <  belonging  to  deduct  luoome  tax  inmpeet  ol 
tiw  Mlnty  of  •  chaplaia.  The  facta  ol  tlie  eaae  were 
M  foOb* :  By  a  vpeoal  load  Aot,  1629  (10  Oeo.  4.  c. 
XV.}.  yrnvwion  wbs  made  for  establishing  and  povern- 
iii^  an  institution  in  Liverpool,  called  the  '•School 
t  r  the  Indigent  Blind  at  Liverpool,"  for  inoor- 

Co-ating  the  snbecribers  thereto,  and  alao  for  rega- 
ting  and  supporting  a  obapel  atlabhed  to  the  eaid 
mstitntion. 

By  thi^  Act  the  governing  body  of  the  school  was 
uitoq '  T  iti  1  iK.  ler  tho  namo  of  "The  President, 
Vice-rrtsideuts,  Treasurer,  and  Members  of  the 
Liverpool  School  for  the  Indigent  Blind." 

Seraon  22  of  the  Aot,  after  — "^"g  that  a  certain 
dogyman  therain  mentiooed  eboold  Iw  diet  ehapUdp 
f  the  said  chapel,  provided  that  "  tho  nr>xt  preaenta- 
Uuu  and  the  fntaru  patrouago  for  disjioHition,  nom- 
ination, and  appointment,  and  right  of  jiresentation  to 
tbe  *aid  chapel  shall  for  ever  appertain,  belong  to, 
audbe  vested  in  the  mayor  of  the  town  of  Liverpool, 
the  eenior  alderman  of  the  said  town,  and  two  of  the 
vioe^prMndents  of  the  said  institution  or  charity  for 
the  time  being  specially  appointe  d  to  join  in  making 
Mich  Dumiuatiun  or  appoinlmtiut  luxxiiding  to  the 
pfoviaione  of  this  Act,  or  in  such  of  them  as  shall  be 
■emlMn  of  the  United  Gbwoh  of  Bogland  asd 
Inland.*' 

Secti'tu  !2n  provides  "  that  for  the  maintenance  of 
the  chaplain  for  the  time  being  of  tho  said  chapel 
the  persons  who  shall  l>e  wardens  then  of  for  the  time 
being  in  purtuanoe  of  the  Act  and  their  sucoeasors 
■hall,  by  and  out  of  the  rente  of  the  pews  erected 
therein,  yearly  and  in  every  year  well  and  truly  pay 
or  cause  to  be  paid  to  such  chaplain,  as  may  oe 
dir«t*d  by  the  nuid  committee,  a  sum  not  less  than 
£.'MM),  nor  exceeding  £.3(K),  of  lawful  Englieh  money 
without  any  dadwrtion  or  abatement  for  taxes  or 
olhenriie  howioeifw  oo  the  first  day  of  Jannatj  and 
OB  the  flnt  day  of  Jidy  fai  eac3i  year,  by  even  and 
equal  pirtious,  and  the  money  bo  to  ho  paid  Nlittll  bo 
allowt"!  to  such  wardens  in  their  acconntH,  and  a  dii>i 
hpport:oument  of  the  said  salary  shall  from  time  to 
time  be  made  between  the  executors  and  administra- 
tors ef  any  chaplain  of  the  said  chapel  dying  in  the 
■tarval before  the  half-yearly  days  of  ]myment  and 
the  nooeBBor  of  auch  chaphun  so  dying  for  and  in 
wpatt  of  the  baU-jear  whenin  unoh  death  shall 
eappen. 

Section  .14  provides  "Uiat  after  paym^t  of  the 
■id  stipend,  mlariee,  or  iragee»  bereuibeiore  aathor- 
M  tobe  paid  by  the  sud  ohapelwardeiw  of  the  eaid 

chapel,  the  rpsiduo  of  all  moiipys  rrooivod  by  them  itr 
•BTwise  ari^iing  from  tho  saicl  ohdjH-l  sliall  be  ])>iid 
OV'.T  from  time  to  timo  to  the  trcaMuror  for  thf  tinu- 
Wiag  of  the  said  institution  or  charity  to  be  applied 
onder  the  diieelion  of  the  eaid  conilldltee  in  defray- 
iaf  the  expensee  of  any  alterations  or  repain  to  toe 
■M  chapel,  or  in  augmenting  the  stipends  of  the 

chapliiii,  organist,  ilf-rk,  or  sexton  of  the  Snid 
chapel,  or  iu  any  such  mauuur,  for  the  boneiit  of  the 
■aid  mstitution  or  charity  in  snob  manner  as  shal) 
tmn  best  to  the  eaid  oonunittee." 

Ibe  Aet  also  (section  giiftB  nuediee  for  the 
sMofeqrof  the  uakuj,  ineludbig  power  to  go  before 


the  bishi^of  thediooeeeand  toobtainaaeqaertntioD 

of  profits,  or  to  sue  by  aetion  of  debt. 

The  income  tax  imposed  in  the  year  180B  (4f5  Gpo. 
3.  c.  (>u)  had  expired  at  the  date  of  the  passing  of 
the  Act,  and  WM  not  ra-io^oead  mlal  1M9  (9  ds  6 
Viot.  o.  S5k 

The  idamtiff  in  tba  aotioo  was  appointed  to  tlia 

pout  of  chaplain  in  18S4  at  a  salary  of  £500  a  year. 

Up  to  a  date  shortly  prior  to  tho  commenoement 
of  tho  action  the  chaplain  had  received  the  salary  i& 
full  and  had  himself  paid  the  income  tax.  The 
chapel  authorities'  attention  had  then  been  drawn  to 
the  hkUt  that  it  waa  their  dotr  to  dedoflt  the  dntir 
from  tbe  salary.  Tbe  obaplain  tberenpon  snbmlttM 
that  MH  %v:.M  tititlfd  to  receive  his  salary  in  full,  and 
that  it  waa  uunsequently  the  duty  of  the  wardens  to 
the  tax  for  him  and  to  pay  him  tilt  salary  in 


U. 


Hugh«$,  QJ'.,  »iiid  !^<impHnn,  for  the  plaintifT.— 
It  is  true  that  at  the  l  it  of  10  Geo.  .  xv., 
there  was  no  inooioo  tax  payable.  The  only  tax  which 
this  Act  can  be  supposed  to  have  contemplated 
by  the  Act  is  the  Inoome  Tax.  [They  referred  to  the 
Income  Tax  Act  (5  ft  6  Tiet.  o.  35).  s.  102.]  Tbe 
liability  of  th((  wardens  to  piiy  the  salary  in  full 
and  to  make  no  de<lu<'tion  fur  income  tax  arose  not 
from  any  contract,  ljut  from  a  special  and  local  Aotof 
Parliament.  Under  tbe  words  of  section  22  the 
income  tax  ongbt  to  be  paid  by  tbe  tbe  wardena. 
Thoy  referred  to  Fcaliiig  v.  Taylor,  10  W.  R.  240, 
3  B,  li  S.  217  ;  Lord  Lovat  v.  Durhem  uf  Lced«, 
10  W.  li.  3!)7,  'J  Dr.  &  Sin.  62  ;  .s-  ■  -in/  t. 
Oufuer  of  "  iVit  IVra  Cruz,"  33  W.  K.  477,  10 
App.  Cas.  59.  The  words  of  the  B|H>cial  Act  are 
clear,  and  tho  obulain's  salary  most  be  determined 
under  that  Aot.  ifotiiing  in  any  sabseqnent  Aet  baa 
in  any  way  altered  or  abrogated  his  right  to  be  paid 
bis  salary  in  full  without  any  deduction  in  respect  of 
any  tax. 

Eve,  Q.C.,  and  f^ttiart  Deacon,  for  tho  defpndants 
(the  charity).— The  qtiostion  is  one  of  contract  A 
contract  was  entered  into  between  tho  chaplain  and 
the  charity  after  the  im'ame  tax  had  beoome  payable* 
Practically  the  matter  w^s  determined biytiMi 
ment  made  between  the  chaplain  and  gOVMHOfB ' 
the  former  was  appointed. 

Hughe*,  Q.C.,  iu  reply.  -There  was  HO  oontiMt  in 
the  case.  The  plaintiff  was  appointed  to  perform 
certain  duties  under  the  special  Act. 

BTBifs,  J.— The  chum  of  the  plainlifFin  this  aetifln 

is,  that  inider  tlie  Act  10  Qt.o. c.  xv..  he  is  entitled  to 
be  paid  his  salary  of  £500  without  any  deduction  in 
respect  of  inoome  tax  from  it  by  those  who  had 
^ipointed  bim. 

The  Aot  of  Parliament  nnder  whiob  a  chaplain 
could  be  appointed  in  this  institute  was  passed  iu  the 
y4'iir  1"^29.  At  that  d»ite  no  incimie  tux  was  payable. 
Section  "JO  ainuit^eH  for  the  ])riytnent  of  the  salary  of 
a  chaplain — [His  lordship  read  the  section,  j — ^and  pro- 
vides that  it  shall  be  payable  **  without  any  dedimmm 
or  abatement  for  taxes  or  otherwise  howaoefar." 
This  Aot,  although  a  ^pec  iiil,  was  a  public  Aot  of 
Parliament.  The  Income  Tax  Act  waa  passed  in  1S42, 
and  by  that  Act  the  payment  of  inoome  tax.  is 
imposed  upon  such  a  salary  as  this  is.  The  chaplain 
was  Hipmnted  by  lesointion  of  the  body  antituid  to 
appoint  him,  I  udnk  in  t8M,  at  a  salary  of  £500. 
Tliiit  appointment  involvp<d  n  detmnination  fA  what 
tlie  salwry  of  tho  chaplain  wtm  to  hn,  because  the  Act 
of  Parliiiuieiit  only  gives  limits  within  which  the 
salary  must  range.  That  determination  of  the 
amount  of  the  salary  appears  to  me  to  amoimt  to  a 

oontmet  beiwean  the  paruao  appointing  the  ohaplain 
*  e 
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and  the  chaplaio  himself.  The  Incomo  Tax  Act  of 
1842  distinctly  providos  that  th«  duties  ohargeable 
uoder  the  Act  ia  reepect  of  such  salariw  m  tbe 
present  shall  bo  detained  and  stopped  out  of  tb« 
Mmeoroaiof  «a7  money  which  shall  brt  paid  upon 
fliMHi  nlsTMS,  or  far  arrears  thereof,  wheuovor  the 
same  shall  happen,  and  bo  applied  to  tlie  S'itijifaction 
of  duties  (not  other  wise  paid)  in  the  maimer  directed 
by  this  Act.  Suiua  his  appointment  up  to  the  present 
time  tbe  chapel  autboritiM  have  paid  tin  diapbun  the 
sum  of  £300  in  full  and  otitof  tfaathefaa*  himidf  paid 
tl»dut)r,a«  indeed  ho  wasboimdtodo.  Defendantsnow 
Jjaythat  they  o-{,'ht  to  detain  tbeduty  out  of  fhesalary. 
To  the  chaplain  it  makos  no  difT.THnce.  It  is  a  matter 
of  collection.  It  is  for  the  ooavenience  of  collection 
and  to  ensure  payment  that  the  hand  to  pay  the 
money  ia  made  in  this  oaae  the  payer  instead  of  tho 
*■  tald  that  inasmuch  as  the  special  Act 
of  Parliament  j)rovide8  that  tho  salary,  whether  it  is 
£300  or  mors  than  £300,  or  whether  it  amounts  to 
£oOO  or  any  intermediate  sum,  is  to  be  paid  without 
any  deduction  or  abatement  lor  taxea.  Thfljeaniiot 
say  that  they  are  not  to  dednet,  heoanae  the 
f*ty  Aat  ol  Parliament  saya  they  are  to  detain 
It,  which  is  the  same  thing  ;  but  that  it  ia  equivalent 
to  saying  that  if  any  future  Act  of  Parlia- 
ment shall  comi>eI  them  to  make  deductions  for 
taxes,  they  shall  be  liable  to  pey  %  farther  snm, 
equivalent  to  the  amooat  of  the  tax,  ao  a«  to  mako 
up  the  fnll  torn  of  £B00  to  the  chaplain.  I  do  not 
think  that  this  ia  the  true  effect  of  this  legislation  and 
of  the  bargain  that  has  been  entered  into  betweim 
the  parties.  I  think  the  eifect  of  it  is  tUe,  ftrti  ihe 
Act  of  1842  provides  machinery  impoa^adllttyapon 
the  trustees  to  deduct  or  detain  money  from  pay- 
meots  whioh.  would  otherwise  be  made  in  fnW.  That 
is  impoMd  npon  them  by  an  Act  of  rarlianient. 
and  they  cannot  refuse  to  perform  it.  Therefore  it 
seems  to  me  that  inasmuch  as  it  does  not  impose  an 
aciditional  burden  npon  the  chaplain,  for,  a*  I  have 
said,  if  he  were  paid  the  £500  without  any  deduc- 
tion he  woold  have  to  pay  the  inoome  tax  himself,  it 
being  a  personal  tax,  I  think  that  thv  tm  result  of 
it  is  that  tbe  chaplain  is  not  entitled  to  be  paid  £500 
w>d  not  to  recoup  tlie  governing  body  that  which 
^OT  are  obliged  to  pay,  and  which  the  Act  of 
Pmiament  says  they  tire  to  pay  by  way  of  deten- 
tion of  his  salary.    Therefore  T  »o  hold. 

Solicitors,  aume,  Fletcher,  IJull,  dt  Stone,  Idverpool. 


(Wright  and  DarUng,  JJ.)  j  Jidy  14, 

BlAXI  ft  Go.  V.  WOOLP.  (a.) 

LaufUord  ami  trninit — /V«  ;/u^»,i  hi  In  tttinnt« — Damaqe- 
to  tenant's  (fHuin  by  ovtrjLm  Jrvm  landlord! t  eiUem— 
Employment  of  plumber— Negligenee  «/  pltitnbrr— 

Lfftbihtr/  nf  htr,ill,,ril  for  <hnnnijf. 

Tlir  ji/(jiiiti[T4  lofJi/roiii  tht  drj'titilanl  the>/rt)imd-jloor 
It/' yr'  tnn-'.t  "/  whirh  the  deftnildnt  vxu  the  owner,  and 
at  the  top  nf  which  the  d^tndant  had  a  ei$t«m  from 
whitA  the  premi$tt  were  mppHed  with  water.  '  The 
toater  had  been  laid  on  when  the  plaintiffs  btrame 
tenants,  and  the  plaiHti(h  took  their  snjpply  of  water 
/rum  Ihr  <,sf,r,i.  Thr  jJaintiffs  disontred  a  imktuje 
from  the  citUrn,  and  tjatt  ilie  defendant  notice  of  it,  and 
requested  him  to  remedy  it.  The  de/endaiU  emfiiuyed  a 
txmpeicnt  plumber  to  remedy  the  de/ttt ;  6ttl,  through  the 

(«.)  Seported  hy  Sir  Slii:i:siox  B\K«B,  Bart., 
barriHt^r-at  -  Law. 


negligence  of  (h>-  ji/innber,  the  defect  in  the  cirtera  wot 
not  remedied,  the  result  being  that  the  teater  averjiomed, 
Jlaoded  the  plainU^t'  room,  and  damaged  their  quo<U. 

Wdd,  that,  in  me  abemee  of  negliyenc*  or  wil/ulnen 
i>n  f!.f  j»trf  if  the  defendat.f,  tht  drfendnni  C'li  n>-t 
TtipvititUe  for  the  negligence  of  the  ^umher  whom  he 
hwl  employed^  Bud  that  he  woe  there/mre  tut  UMe  to  Uu 
plaintiffs. 

Appeal  from  the  judgment  of  the  deputy-judge  of 
tho  City  of  LondOD  court. 

Tbe  facte  wan  as  follows :  The  defendant  was  tb>' 
owner  and  landlord  of  premises  in  Wood-streef 
Cheajjside.  He  had  a  cistern  on  the  fourth  fli>or  and 
had  laid  ou  water  to  the  premises,  and  tbe  whoh  of 
tbe  jiremises  was  suppUed  with  water  from  this  ciaMn. 
The  pUuotii!)!  took  ttom  the  defendant,  and  bacana 
tenants  of,  the  groond-floor  and  Iwaement  of  thv 
premises  after  the  water  had  been  laid  on.  The  cistoru 
was  upon  the  premises  when  Ih'i  plaintiffs  became 
tenants,  and  the  plaintiffs  took  their  sujiply  of  water 
from  the  defendant's  cistern.  On  a  oerUiiu  Friday  a 
Imkage  from  the  l  iatemwas  disoovered,  and  on  the 
Kfuoa  d»^  the plaintiffagwe  not*ce  to  the  defendant 
t<)  hatve  it  remedied,  too  defendant  on  tiie  same  day 
gave  orders  that  it  should  be  attf'nded  to,  and  bin 
eierlr  employed  and  instructed  a  plumber  to  set  the 
cistern  right.  The  plumber  undertook  to  set  the 
matter  right,  bat  through  his  neigligeiioe  the  datvn 
was  not,  on  the  Friday,  set  right,  and  the  defeat  was 
not  remedied,  with  the  const quence  that  whon  tbe 
plaintiff «' premises  were  opened  ou  the  Monday  m  irniug 
it  was  found  that  the  water  from  the  cisterji  h.il 
overflowed  and  Hooded  tbe  plaintiffd'  rooms  and 
damaged  their  goods. 

The  plaintiffs  then  farooght  this  action  to  leoom 
£15  for  tlie  damage  so  oaosed  to  their  goods. 

The  judge  was  of  opinion  that  the  defendant  was 
not  guilty  of  any  negligence  in  employing  th«- 
plumber  he  had  employed  to  set  tbe  matter  right,  and 
he  wiis  also  of  Opinion  that  the  mischief  was  in  iact 
caused  by  tbe  negligence  of  tiie  ptomberinnotbavfaig 
remedied  thedelect  when  he  was  called  in  on  the  Friday ; 
and  he  held  that,  in  point  of  law,  it  became  tbe 
alxsolute  duty  of  the  defendant,  when  he  re^  eivied 
uuticu  of  tho  defect,  to  have  the  defect  remedied,  and 
that,  not  having  done  so,  he  was  liable  to  the 
plaint  i£Qi  for  tbe  damage  to  the  goods,  and  he  gate 
judgment  for  th«  ^aintiSi^  with  leave  to  tiie 

deft'udaut  f ■  .iji]  i  d. 

The  defendant  appealed. 

Hitter,  for  the  defendant. — Upon  tho  facts  as  found 
by  the  learne<l  judge  there  was  no  evidcTice  of  any 
negligence  uu  the  part  of  tbe  defendant,  and  be  was 
Uierefore  not  liable  for  the  damage.  He  emplojed  a 
competent  plamber  to  set  the  matter  right,  and  he 
could  do  no  more  than  that,  and  the  judge  has 
expressly  found  that  he  was  guilty  of  no  aegligenee 
in  employing  tbe  plumber  whom  he  employed.  That 
boing  80.  the  defendant  is  not  liable:  ('nrttairt  v, 
Taylor,  19  W.  R.  72;J.  L.  E.  G  Ex.  217.  [  Whiqht.  J., 
referred  to  Anderson  v.  Oppen/ieimer,  5  Q.  B.  D.  GOi, 
29  W.  R.  Dig.  112,  an.l  /.^m  v.  Fe<lden,  L.  R.  7  Q.  B. 
m,  20  W.  R.  C.  L.  Dig.  The  eastrs  show  th-t 

the  (leff-ndatit  is  not  liable  lor  the  negligence  of  Ibe 
iudepeadeut  tHjntractor.    [He  was  stojiju'd.  i 

//.  Tindal  .itkinsoti,  for  the  plaintiffs. — Tbe  de- 
fendant, as  between  himself  ana  his  tenants,  was 
beund  tu  keep  the  oistero  in  rapair,  and  when  he 
received  notice  of  the  defect  lie  was  bound,  and  it 
became  his  absolute  duty,  to  set  the  mutter  rigii*. 
The  relation  of  landlord  and  tenant  existed  betwi  -  a 
tbe  parties,  and  that  gave  the  ijlainulfs  a  right  <>i 
quiet  enjoyment  for  the  infriugemtjut  of  which  the 
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defendant  is  liable.  He  is  also  IiMble  on  another 
j^nnd — namoly,  that  ho  lias  brought  this  water  upon 
bis  promisea,  and  if  it  escapes  ajid  does  danui;?f  -n'* 
it  htts  escaped  and  hm  done  danaage  iu  thitt  cum — 
then  on  that  tax>nnd  the  defendant  is  liable :  Ht/landa 
T.  Fktcker,  B.  3  H.  L.  330,  17  W.  &.  O.  L. 
Dig.  IT.  In  this  eam»  tbe  negligenw  of  the  plumber, 
whom  the  defendant  had  th(>  solw^tion  of,  aud 
whom  he  employed,  must  bo  taken  to  be  thu 
uf^hgence  of  the  defendant  himself,  and  renders 
th«  dtffeodaot  liable :  Miller  Hancock,  41  W.  R. 
m.  [1893]  2  Q.  B.  1T7.  TIm  employment  of  an 
iBdcpefidetit  ooutnotor  makes  no  difference  in  the 
liahility  of  the  defendant,  and  he  is  liable  for  the 
ue^lig«oce  of  such  contractor:  Hantaker  v.  hUe 
bktlrid  Coutidl,  44  W.  R.  323,  [189G]  1  Q.  JJ.  335 ; 
ifiyAci  T.  Areiim/.  31  W.  11.  125,  8  App.  Gas.  443  ; 
DMm  T.  Angtu,  30  W.  £.  191.  6  Aup.  Cab.  740 ; 
fWvy  1^.  At^m,  24  W.  B.  Ml,  1  Q.  B.  B.  314.  In 
such  cases  it  iiiatf-s  no  difTorencc  whether  the  duty 
is  a  statutory  one  or  oiio  which  is  not  imposed  by 
(tatate,  a<*  in  Roine  nf  these  cases  the  duty  was  not  a 
statutory  doty.  [Wbioht,  J.,  referred  to  GiU  t. 
£iiouin,  71  L.  T.  Bep.  788,  and  72  /i.  «79,  43  W.  B. 

Wrtcht.  J. — (After  stating  thp  fact^i,  his  lordship 
prootM'iled :)  Mr.  Tindal  Atkiosou  htui  not  bamid  his 
case  upon  any  contractual  liability  arising  from  the 
nktion  of  lamdkxtd  and  tonaDt  between  them  parties ; 
•ad  in  fact  tiiare  waa  no  eridnoe  before  us  of  the 
terma  of  the  tenancy.  The  question  then  is,  what  is 
the  j>osition  at  common  law?  Apart  from  any 
contractual  liability,  I  think  the  rule  of  <K>iniuon  law 
ia  that  as  laid  down  in  Rylawia  FlHch'r,  that  a 
person  who  occupies  any  land  has,  primd  facit,  a 
not  to  have  bis  ftramlMa  invaded  by  any 
iBjaioaa  matlar  wluoli  nay  be  on  hi*  neighbour's 
Uod  otherwise  than  in  the  ordinary  course  of  nature. 
That  general  rale  has  some  exceptions,  one  of  which 
\i,  that  where  a  person  uses  his  land  iu  an  ordinary 
and  reasonable  way  and  damage  resulta  to  an 
sdjaniinit  property,  withont  wiMnlnw  or  uMrligenoe. 
DO  liability  attaches  for  such  damage.  Here  the 
bringing  of  this  water  npon  these  premises  was,  in 
iny  opinion,  a  reasotiubl'-  mul  urilli.ii-}'  ustt  iif  the 
premises,  and  ii  water  es<a»pe8  and  dues  damage, 
without  any  negligeaoaoB  the  jiart  of  the  owner  of 
the  cistern,  than  the  owner  la  not  liable  to  the 
oocopier  few  llie  damage  done^  Uiera  ia  another 
exception  to  the  (general  rule  laid  down  in  Iltflanda  t. 
iMrfur,  that  where  the  party  who  has  sustained 
the  damage  has  consented  to  the  dangerous  matter 
bMDg  brought  upon  the  premises.  In  such  a  case  he 
enaot  recover.  When  the  plaintifEi  took  these 
pwniwa  from  the  defendant  the  dstem  was  there 
tad  the  water  already  laid  on,  and  the  plfuntifTn 
e>iiat-nted  to  takf  tSu'tr  water  suiijuv  friitu  lln-, 
astern.  They  must,  therefore,  be  taken  to  have 
wiwutol  to  the  water  being  upon  the  premises  iu 
tkevny  m  vbioh  it  iras  Itept  thena  bf  the  defendant* 
lailMMea  of  this  ooenr  in  such  cases  aa  Andtrmm  r. 

Offmheimer,  Cavitair' -v.  '/'  v'^'-,  /'(..sj  v.  Fi  Jilm  and 
(iw  V.  E*i»uin  Ih  Bucb  cireuiustanc*'  the  defendant 
woold  not  be  liable  unless  the  damage  was  caused  by 
his  wilful  default  or  n^eot  Is  there  enough  to 
dtov  negligence  here  ?  u  Opinion,  there  is  not. 
Ibe  dcfoidant  did  all  any  man  ooold  do  to  remedy 
Ihe  delect,  as  he  employed  a  akOled  pliunber  to  put 
Ute  ostein  right,  and  it  was  through  the  negligence 
of  this  pimnber,  or  his  serrants,  that  the  damagu  was 
c^<ue<].  It  has  been  argued  for  the  plaintiffs  that 
where  the  performance  of  snoh  a  dtt^  as  this  is 
ceooctned,  a  person  cannot  get  fid  ol  his 
lUd^  ky  .  .  - 


I    know    of    no    authority    which  establishes 

that  doctrine.     In  Ifnghf»      Ptreimi  end  DalUm 

V.  A/i'/us,  aud  the  other  (.uses  lite-t,  fhort;  was 
tui  mfiiugemeut  of  au  ab.Holute  right,  and  that  was 
the  ground  of  the  defendant's  liability.  There  is  no 
such  abiolato  light  in  this  case,  which  seems  to  mo  to 
fall  within  the  exceptions  specified  in  Jtifland* 
Fletcher,  Fnder  th<  se  circumstancee  the  oidinary 
rule  applies  hero,  that  ii  person  is  not  liable  for  the 
act^t  of  an  indej)end(-iit  coiitrtu'tdi-,  lus  the  duty  is  uot 
a  statutory  one,  iu  which  case  the  [lersou  who  per- 
forms it  u  liable  whether  he  dclegat^^s  the  perform- 
ance of  the  duty  to  an  inde^jendmt  votitriu  tur  or  not. 
The  testis,  was  tiim  negligence  on  tla  i'^jt  of  tiie 
defendant  ?  I  think  ih<  ro  was  not,  and  on  that 
ground  I  think  the  judgment  of  the  learned  judge 
cannot  be  snatained. 

Dahuxo,  J. — I  agree. 

Ajtpfn!  nffiiivnl:  h-avf  fn  nppral  refused, 

tJoUcitors  for  the  appellant,  //.  Dadv  <i'  Clo. 

Solidtoc*  for  tiw  n^ondnts,  PMp*,  Btdgwidtt  A 


(Day  iSd^Ridlly.  JJ.}  }  "* 
Aixav  AMD  Orens  (.^fapeltiinb)  i-.  Tuk  Vf.vi  i  i:y  01 
TUK  Parish  op  Fct,TIAM  {ReipondmU).  (u.) 

Metropolis  Managemttd  Acijt — New  street — Liahilily  of 
adjoining  ouniera — Metropolis  Management  Ad,  1835 
(18  «ft  19  Viel.  <u  120).  B.  106— Mtinmolit  Manage- 
fnmt  Attmimtta  Act,  1862  (25 26  Vict.  c.  102),  s. 
77. 

in  18T5  a  privaU  eomfway  einutruded  a  road  upon 
and  th  rvvjh  ngrfeuliuml  tand,  and  for  many  yeart  afie- 

wanh  it  rnnuimil  hnundrd  hy  market- gardens  on  either 
side.  In  187(5  a  htrnl  iiiUfiorit)/  took  Otter  the  road  and 
nuidf  it  up  UH'I  ktjit  it  in  repuir  <i»  (i  r<xtfi  .tii  itnlilr  for 
light  traffic,  but  tw  chanmliing  or  atrbiny  was  done.  In 
1890  houses  tsere  erected  on  the  east  side  of  the  road,  awl 
in  1896  houses  wert  buiU  OH  ihe  vtai  tide.  In  the 
vestry  passed  a  resolution  that  the  toad  should  he  paved 
iinilfr  the  provisiiiiiFi  i.  18  ,t  19  Vict,  c,  120  <ind.2o  d: 
26  Vict,  c,  102,  and  the.  custa  be  apportioned  among  the 
adjoining  owntra.  The  oumera  thereupon  objected  on 
the  grmmd  that  the  etnet  tnu  nota"  new  street "  u;itA*n 
aeeUon  105  of  18  A  19  Vkt.  c  190,  and  (Aa<  the  vestrif 
ftaving  taken  oirr  and  laid  out  the  road  in  lST(i  tiiete 
estopped  from  extrciniiig  their  power  of  jxivihij  it  (I'jnin 
midiT  tfte  provisions  if  th<  above  Acts  and  thr<nvi)uj  ll,-- 
coat  upon  the  adjoining  owners.  The  magistrate  held 
the  road  had  not  become  a  "new  street"  in  1877,  but 


that  it  became  a  new  etreet"  for  the  first  time  after  the 
erection  of  houses,  and  that  the  vestry  had  power  to  pom 
if  itiidi-r  thr  pritvisions  if  sirtinn  106,  and  he orderedthe 
adjoinimj  nwuers  to  pay  the  co6t  uf  sn  dtiiuy. 

Held,  that  the  question  whether  the  road  had  hecme  a 
"  nm  street "  woe  aquesUanfer  the  magistrate  to  decide, 
and  that  he  having  ^found  ae  a  fad  thai  it  had  fieeome  a 
"  )u-)i!  atred  "  the  court  could  not  review  Ute  decision. 

'llw  mi:rv  irf.-ritsitr  modern  paving  with  wood  may  be 
orderrd  by  tlif  I'nal  authority. 

UeneruUy  speaking,  the  correct  guide  as  to  whether  a 
street  is  a  "imw  ifrflal"  vri^n  eeetion  105  i»  Oat  Mere 
ahouJd  be  house*  erstiad  «■  csdk  rid*  of  it, 

&>eoiai  case. 

HAi  waa  a  case  stated  by  B.  O.  B.  I.>nne,  E<tq., 
sttModiary  magistrate,  sitt^  at  the  West  London 
poueeHMHiri. 

(a.)  Beported  by  K.  G.  Stiulw£li.,  Esq.,  Barrister- 
nt-Lsnr. 
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The  case  stated  ae  follows: — 

(1)  Tlie  VMby  of  tb*«  parish  of  Fulbatu  is  the 
snooeaaor  of  the  Fulhatn  DiHtrict  Board  of  Workn, 
which  hoard  was  dissolve'!  by  the  ^lotropolis 
Maiiai^iMiii  nt  A'uendiannt  Act,  1SS.">  (  IS  &  Ut  Vict  c. 
33) ;  sectiuu  3  uf  which  Act  incorporated  th«i  said  vestry 
and  invested  it  with  all  such  powedMd  lahjected  it  to 
AUciiiihpioTui<mtasif  ithad  beea  MaMdin  Part  IL 
of  flohednlfi  A  of  iihe  Metropolis  Managoment  Act, 
1885. 

(2)  The  appellauta  William  (lilbflrt  Allen  fiinl 
Henry  George  Xorris  are  jointly  (3wi)ers  withiti  tUo 
meaning  of  the  said  Acts  of  certain  premises  forming, 
bounding,  and  abutting  oa  the  said  Wandsworth 
Bridge-mnd  seoti6a  4,  and  the  appellants  Richard 
Bolton  Silles  and  Alfred  Heaver  are  respectively 
owners  of  other  premises  forming,  bounotog,  or 
abutting  on  the  said  ruad. 

(3)  Wandsworth  Bridge-road,  of  whioh  VandB' 
worui  Btidg«-road  aeotion  4  ii  •  put^  forms  a  means 
of  approaeli  OH  the  nortii  side  to  Waodsworth  Bridge, 
and  extends  from  the  northoni  abutment  of  the  said 
briJge  to  the  King's-road  in  the  parish  of  Fnlham. 
Sutli  bridge  together  with  th*^  said  roiid  was  made 
pursuant  to  the  Wandsworth  Ut  Kli^'e  Act,  1864  (27  & 
28  Vict.  0.  «ozzx?iii.)t  by  the  A\  Iswortli  Bridge 
Oo.  imorporated  by  such  Act  for  the  purpose  of 
OODStracting  the  said  bridge  and  road. 

(4)  By  i  >  '[i  u  ()■-'  of  the  Witiiilswortli  Bridge  Aot, 
1864,  it  wti3  enauted  thai  iiuiu  auU  Hi'ter  the  time  at 
which  the  said  road  was  completed  it  shottld  bo 
doomed  a  pablio  highway  aod  should  be  deemed  one 
of  the  pensh  highways  of  the  parish  of  Falbam  and 
should  nccor  liiitjly  he  r.  pAirable  by  the  Fulham 
District  Bo  ird  ot  AV'orka  iu  liko  manner  us  any  othur 
highway  of  thnt  pirish  from  time  to  time  shonUl  be 

repairable  by  Mieiii. 

(6)  Tlie  Wandsworth  Bridge-road  was,  pursuant  to 
the  Wandsworth  Bndge-roea  Aot,  1864,  aUde  by  the 
said  oorapaoy  in  Aogost,  1873,  upon  mid  tiirongh 
H'.'^ri  lil'.ural  land  which  for  many  years  preceding 
La^i  been  used  as  and  fur  the  purposeit  of  market 
gardens,  and  after  being  so  made  it  continued  to  be 
bounded  on  both  sides  throughout  its  entire  length 
by  market  gardens  until  the  ereetton  of  the  houses 
hereinaftor  mentioned.  Tii  the  aforesaid  tuonth  the 
company  applied  to  the  Falhaiu  District  Board  of 
Works  to  take  over  the  ruaintenance  and  repair  of  the 
said  road.  The  said  road,  however,  having  been 
so  inefficiently  by  the  company  a^4  to  be 
and  in  foot  imnraotiottble  as  a  road,  the 
i bf  rsBotnlioo  ot  tibe  Itth  of  August,  1873. 
declined  to  "accept  the  charge  of  the  aaid  roini,  until 
it  was  completely  channelled,  curbed,  and  pavod  aud 
the  carriage-way  properly  made  up  and  drained." 
After  protracted  negotiations  and  litigation  between 
the  company  and  the  said  board,  the  company  finally 
admitting  their  liability  for  Ihc  better  completion  and 
repair  of  the  road  but  repudiating  uny  liability  for 
channelling  or  kerbing,  the  Tuatter  wa'*  in  tlie  year 
1876  arranged  between  the  partica  upon  the  terms  of 
the  agreement  in  the  next  paragraph  hereof  stated. 
At  tfate  date  the  methoda  of  road  making  and  road 
repair  warn  less  etaborate  than,  especially  as  regards 
new  streets,  they  havo  ginoe  become,  mid.  in  the 
paridi  of  Fulham  at  lea^t,  there  was  little  practical 
ai£EMence  iu  the  treatment  in  these  re^tpects  applied 
to  BMre  lughways*  aa  distingutahed  from  straets 
fanned  by  noosss  and  fltreefes  in  the  latter  sense, 
whether  new  or  old. 

(())  By  an  agreement  dated  thi  M!h  of  September 
1  7*  the  Fulham  District  Board  of  Works  .li^refid 
with  the  said  company,  in  consideration  of  tbe  mm 
oi  £1,750  paid  by  the  company  to  the  board,  to 
oomplete  and  put  in  repair  the  said  Wandsworth 


Bridge-road  and  to  make  it  in  all  respects  fit  for  the 
parprtses  of  a  public  highway  wiiUn  the  meaning  of 

the  Wandsworth  Bridge  Act,  1864,  and  also  to  repair 
and  (if  necessary)  complete  the  Hower  under  the  same 
(which  sewer  had  beoii  previously  constructed  by  the 
company}.  And  by  such  agreement  the  said  board 
agreed  from  the  date  thereof  to  undertake  the 
liablUty  of  repairing  the  said  road  aa  imposed  unoo 
them  by  the  Wandsworth  Bridge  Aoi,  1864.  ana  to 
exonerate  and  save  harcniess  the  said  company  from 
all  liability,  claims,  and  demands  in  respect  of  the 
future  repairs  thereof. 

(7)  In  1877  the  said  board  of  works  uiade  up  the 
carriage-way  of  tbe  said  road  with  flints  rolled  in  over 
a  foui^timi  of  hard  oore,  the  work  being  completed 
in  July  of  that  year.  This  was  the  method  then 
ad  l  i-  1  universally  throughout  the  said  parusb  in  the 
case  of  highways  not  being  house -built  streets.  In 
the  oaae  ot  honse-built  streets  the  same  method  of 
making  np  was  often  adopted  where  the  traffio  was 
light,  but  where  the  tntfBo  was  oomparali-vely  heavy 
t liny  were  made  up  with  granite  -/.(  .,  macalam&d. 
After  an  interval  of  some  ten  or  twislvo  months  thfl 
said  carriage-way  wiis  repaired  with  granite,  and  this 
process  has  b*»eu  repeat*  <1  by  tbe  local  authority  from 
time  to  time  down  to  the  year  1897.  Practically 
nothing  in  tbe  way  of  making  up  was  done  to  the 
footways  of  the  road.  TTo  channelling  or  kerbing  was 
done,  that  work  not  bdving  Ix'on  iillowed  for  in  the 
Buid  £l,7a()  received  from  ihu  campauy.  Iu  making 
up  new  streets  under  section  105  of  the  Act  of  18o3 
the  said  board  of  works  at  the  time  in  that  paragraph 
referred  to  invariably  in^tad  on  channelliug  and 
kerbiug.     The  traffic  in  the  m\d  road  during  the 

I  years  1877  and  1878  consisted  wholly  of  comparatively 
j  slight  thruugli  tralKc,  uo  liouseH  having  then  existed 
.  there.     It  has  ot  iatu  years  very  considerably  in- 
creased.   Treating  tbe  work  done  to  the  road  as 
I  aforesaid  in  the  years  1877  and  1878  aa  piaeCioally 
'  one  operation  I  Und  that,  ezoept  for  tbe  omitted 
channelling  and  kerbing,  the  saiil  carriage-way  was 
!  made  up  and  repaired  iu  a  peruiauent  manner  and  in 
I  the  same  mode  and  to  the  Mame  extent  as  new  streets 
with  a  similar  amount  of  traffie  were  dealt  with  at 
I  that  period  nnder  the  aforesaid  105th  section. 

(8)  There  were  no  buildings  upon  the  land  adjoin- 
ing the  Wandsworth  Bridge-road  until  the  year  1890. 
In  that  year  houses  were  erectecl  on  the  east  side. 
None  were  erectetl  on  the  west  side  untd  the  year 
ls!t,j.  In  that  year  and  in  \6'M]  houses  were  built  on 
the  west  side.  On  the  24th  of  Febmacy,  1897.  the 
▼estry  of  the  parish  of  Folbam  passed  «mi  refersnee 
to  the  said  Wandsworth  Bridge-road  ti  n  t  the 
foUowiiig  resolution — viz,:  "That  wLeiea*  Wands- 
worth Bridge-road  section  4,  in  the  parish  of  Fulham, 
being  a  new  street,  is  not  pared  to  the  satisfaction  of 
this  vestry,  and  it  is  deemed  bf  them  to  be  necessanr 
and  expedient  that  the  t^ame  should  be  so  paved.  It 
is  horooy  resolved  and  ordered  that  the  said  street  be 
t>'.kiMi  to  and  jiavi  d  under  the  provisions  of  the  18th 
and  19tU  V  ict.  c.  I2t^  and  the  2jth  and  2Uth  Vict.  c. 
102,  that  the  surveyor's  plans  and  estimate  be 
approved  and  adopted,  that  the  estimated  oosta of  the 
said  paving  works  be  apportioned  upon  the  owners  of 
th<'  houses  or  Isnd  abutting  or  abounding  upon  tbe 
said  Htroet,  at  tbe  proportions  and  iu  the  amounts  as 
sot  oat  in  the  apportionment  hereby  made,  approved, 
and  sealed  with  the  offioial  seal  of  the  vestry,  and  the 
olBoers  inatnioled  to  take  the  neoeesarv  stepe  for 
r  Meeting  tbe  apportioned  amounts  witbm  (oortesn 

days. 

(9)  Till'  futitnat''  ri't'ern-d  to  in  the  said  re.-iolutioo 
makes  provision  for  the  paving  of  t  he  carriage-way  of 
the  said  road  with  wooden  blocks  laid  u{>ou  a  concrete 

,  loundntian  and  it  is  the  intenttou  of  the  vestry  so  to 
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{Ave  the  said  carriage-iray.  The  exueoae  of  bo 
jMtfng  the  said  oarriage-way  will  exoeea  the  ezpeDsi^ 
of  paviijg  it  with  HMWMain.  On  tiM  otliar  hand  wood 
paving  !■  iBon  dttnUik  fa  dtMMt,  «ad  dinimdifi  tiw 

iinDoyance  of  ooIm  iO  11m  OOOttEltn  of  flw  llOIIMS  in 

the  .street. 

(10)  Demand  having  been  mado  by  the  veetry  of 
Fulbam  of  the  appellanta  for  payment  of  the 
amoontfl  apportioned  upon  them  M^ieotiTrly,  and 
de&olt  having  been  made  in  pa7Tn{>nt  of  the  mM 
■moonta  the  summoniies  were  issufd.  Upon  the 
bearing  of  the  sh'hI  ."uniMiMus.-^  it  was  admitt<jd  on 
both  ndes  that  (Hubject  to  a  question  of  the  com- 
petent of  the  vestry  to  pave  with  wood  at  the 
«qMMB  of  tho  frontagmj  the  dMiaion  dcpwded 
vpon  Ibo  dsto  at  vhiob  tiM  Mid  tcmi  beouM  m  nev 
^tr^t.  I  find  that  it  WM  not  loniied  or  kid  oat  lor 

building  as  a  street. 

(11)  It  was  contended  ou  behalf  of  the  vestry  that 
Wandsworth  Bhdge-road  section  4  became  for  the 
fat  time  a  new  street  when  buildings  were  erected 
vpon^  the  land  adjoining  it,  and  that  upon  such 
nOdings  being  erected  the  vestry  had,  under  section 
lOo  of  the  Metropolis  Management  Act,  ISoj 
power  to  require  the  adjoining  owners  to  pave  the 
•ltd  road,  notwithstanding  the  facts  m  hj  the  making 
ID  and  xcpsor  therooi  hoeiubefore  stated.  It  waa 
abo  eontcoded  fhait  wood-paving  was  "paving" 
witbin  tho  Tiioamof  ol  fhaXMal  MsBagomont  Aets, 

1855  and  IHGli. 

(IL']  On  behalf  of  the  appellants  it  w>w  contended 
that  Wandsworth  I?ridge-road  was  a  "new  street  " 
vittilt  tho  Qieamsg  of  the  Metropolis  Manugemtuit 
Aots  when  it  was  made  by  tho  Wandsworth  Bridge 
Co.,  and  that  it  having  in  1877  and  1878,  pursoaat 
to  tho  rrquirements  of  the  vestry,  been  with  the 
exception  of  the  flagging  of  tlie  footpaths  and  of  the 
channelling  and  kerbing  of  the  carriage-way  as  well 
and  saffiflieiitiy  paved  as  atreets  with  similar  traflic 
wsra  fheai  xeqiuved  to  he  paved  puior  to  their  being 
taken  ovrr  hy  the  vostry  under  sect  ion  105  of  the 
Metrojx)li8  Management  Act,  \fi^'),  th(<  v«stry  had 
Ji'j  power  thereafter  to  require  tho  whole  of  the  Hitid 
road  to  be  again  paved  at  the  cj^pense  of  the 
adjoining  OWUers  by  virtue  of  that  section :  That 
mia  the  provisions  of  the  n>ecial  Aots  hereinbefore 
■St  out  the  vestry  became  liable  to  repair  and  main- 
tain the  said  road  iii  tb.  condition  in  which  it  was 
titer  it  had  been  made  and  paved  in  1877,  and 
amid  not  get  rid  of  such  liability  by  requiring  it  to 
bs  paved  in  1877,  and  ooold  not  get  rid  oiaooh 
fisluity  by  requiring  it  to  be  paved  imder  Motion 
10'  of  tho  Mi  trojiinlis  Management  Act,  ISS,").  And 
that,  a.4sumiug  the  vestry  had  power  to  require  the 
Said  road  to  be  paved  under  tho  la'^t-mentioned 
•ectioD,  it  had  no  power  thereunder  to  rei^uiro  tho 
cniaBB-way  of  the  said  load  to  be  made  up  at  the 
■Mwe  of  the  adjcnniiig  omm  irith  wooden  blocks 
ma  upon  a  concrete  fonndatioii  in  the  manner  in 

which  it  waa  intended  by  the  vestry  to  make  it  up. 

The  learned  umgistraUi  watt  of  upiuiou;  (l)That 
the  said  road  had  not  become  and  wa«  not  in  1877  or 
1S78  a  new  atteet  within  the  meaning  of  aeotion  105 
of  the  Metropolia  Ibnagement  Act,  186S;  (S)  tliat 
it  became  a  new  street  for  the  first  time  after  the 
erecticMi  of  houaejs  therein  and  waa  a  "new  street" 
within  the  moaning  of  the  said  Acta  on  the  l^lth  of 
Fabruary.  1897  ;  (3)  that  the  vestry  was  not  prevented 
by  anything  contained  in  the  special  Acts  or  by  any- 
thing it  had  done  prenonsly  to  the  24th  of  Febntaiy. 
1^,  for  requiring  the  Mia  road  to  be  paved  nndar 

•fctlon    lOo     i    till     ?iT       ["  lig   Manageuiaut    Act,  I 
Id^M,  (-4}  that  wood  paving  was  "  paving  "  within  the 
aforesaid  Acts.  He  aooorduigly  ordered  the  appellants 
n^ctivelf  to  pay  to  the  said  ves'.ry  toe  sum 


meutioued  in  the  summons  against  them  or  hiui  with 

costs. 

The  question  for  the  omnion  of  the  court  was 
whetiier  the  aforesaid  flndings  and  decision  wera 
right  in  law. 

JfcicinarnMi,  Q.C.  {Qlm  witb  himX  for  the 
appellants.— Thie  i*  not  a  **  new  street**  witlun  the 

meaning  of  section  112  of  thn  Metropolis  Manage- 
ment Act,  1^62.  It  wag  a  new  street  when  it  was 
tukt'n  over  from  the  bridge  company  and  made  up 
by  the  veatry.  That  body  has  therefore  oo  power  tO 
now  require  the  road  to  be  made  up  at  the  expeoM  of 
the  frontagers:  I'eslry  of  St.  OiU»,  CamherwfU  v. 
Hunt,  56  L.  J.  M.  C.  65,  35  W.  R.  Dig.  131. 
[Ooonial  waa  hme  etopped.] 

Mtv  ii-lii .  for  the  respoiidentn. — A  distinction  must 
be  drawn  hh  tlieriglit-s  and  liabiliti-s  of  a  vestry  under 
the  ^letropolir*  ^I^inag(^tuent  Act  in  the  case  of 
"  highways  "  and  "  new  streets."  When  the  Wands- 
worth Bridge  Act  was  passed  it  was  provided  that 
the  road  should  be  repairable  by  the  vestry  qua  a 
highway.  Here  then  was  a  road  which  the  respon- 
<1-  rit.s  were  b<Tund  to  keep  in  repair.  Tliia  mad  has 
now  become  a  "  new  street  "  owing  to  the  fact  that 
bou9e«  have  been  built  hloug  it :  see  Pound  v.  Plum' 
itead  Umrd  »/  Work;  20  W.  B.  177.  L.  B.  7  Q.  B.  18a» 
where  Bladkbnm.  J„  says  that  the  Lsnslatore  me  the 
word  street  in  its  ordinay,  natural,  ana  pojnilar  sens*?, 
and  mean  a  ]<laet:  with  continnuus  houses  on  etu^h 

io  of  it.  And  further  on  h«'  nays,  "  Where  a  liigh- 
way,  which  wa^s  uot  a  street  in  the  popular  »<^n8e  of 
the  word,  hut  merely  a  oootttty  lane,  beaaoie  a  street 
by  the  building  of  faoosM  continuouslv  on  each  side 
of  it,  it  then  became  a  new  street  withm  the  meaning 

of  the  statute,  and  the  board  had  a  right  to  pave  it 
and  charge  thh  expense  upon  the  owners  of  the 
adjobiio|^  hounea.**  There  muHt  Uierelore  be  housee 
erected  in  order  to  oonstitute  a  new  street.  Tbe 
requisite  number  of  hovMS  is  a  fact  for  tbe  maolttrala 
to  decide.  In  I'njhiuson  v.  Th>  fjn-tt.!  It<)ard  »f  iliu  hm- 
E'xlai,  Z'l  W .  K.  249,8  .A  pp.  Cas.  798,  it  wa«  held 
that  the  fxprc^iion  ii>  w  nJit-et"  was  not  contined 
to  streets  con>«tructed  fur  the  tirat  time.  AUo  in  the 
can;  of  'flit  Vrstry  of  St.  Gilet,  Uamberwell  v.  Cn/atal 
Paiaee  Co.,  40  W.  B.  648,  £1882]  2  Q.  B.  33.  it 
was  held  that  an  andent  oonnty  highway  which 
became  a  new  street  in  the  ordinary  and  pojmlar 
9€use  of  tbe  term  by  the  erection  of  buildings 
fronting  it  is  a  "new  tstr^et "  within  the  terms 
of  section  105  of  the  Metropolis  ManMpment 
Aeti  1855.  In  tbe  case  of  Davit  v.  Board  ofWark$ 
for  Gurmokh  DintrkU  2  Q.  B.  219,  43  "W.  R, 

Big.  118,  it  was  held  tiutl  an  old  turnpike  road 
which  Rubsequently  became  a  new  street  in  the 
popular  sense  by  the  erection  of  buildings  alongside 
it  was  within  section  105,  and  the  fact  that  temporary 
xepaini  had  previously  been  dona  to  it  bgr  the  oistriot 
board  did  not  prevent  tiiem  from  ^w^i^fVg  the 
powers  given  by  the  Becti<^n.  Counsel  diso  referred  to 
•Sf.  J/,<rtf,  Oalltrsm  v.  Palmtr,  45  W.  B.  110,  [18971 
1  a  B.  220. 

Gttn,  in  reply,  nontended  that  the  cases  cited  were 
distinguishable  from  tlie  present  case.  The  veetry 
having  matle  up  this  road  a  street  cannot  after- 
wards call  upon  tbe  frontagers  to  pay  the  expensM  of 
making  it  up  again.  Thu  la  note  '*Beir  atreat*' 
within  section  105  :  Arttr  v.  Kettfy  of  BknmtrmMt 
45  W.  B.  39b,  [18U7J  1  U.  B.  t»46. 

Dat,  J. — ^This  is  one  of  thoae  eaeee  wbioh  I  find 

always  prr  ^-^iit  very  emi^i.b  riiLlu  difficulty,  and  the 
ordinary  Jstht  uitn-H  u'hi>  Ij  on,:  cxpectn  to  meet  with 
in  cases  of  soIvin><  problems  whicli  are  raised  by  the 
definitioos  given  iu  Acts  of  Parliament  are  enhanced 
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in  thi«  (  articular  case  by  the  peculiar  history  of 
the  pHrti(  uliir  roadway  ia  qnailiioii,  or  ttneta*  it 
may  beoaUed. 
The  deBnition  wUoli  -we  Iwve  to  deal  with  in  thu 

Act  of  Pnrliamnnt  is  the  definifion  of  "street,"  and 
a^ain  "  new  Rtreet,"  and  I  cannot  derive  a&iistance 
of  any  srjrt  or  kind  from  the  definition  clause.  A 
d^uition  clause  is  framed  to  be  of  some  anistance  in 
coming  to  a  oonolusion,  or  in  ooming  to  an  tnter- 

§ relation,  of  the  words  which  are  defined.     But  th.- 
efluition  dause  in  this  case  g^ives  me  no  assistance  ' 
of  any  sort  or  kind  whatevr. 

The  history  of  this  case  is  certainly  peculiar.  Th<> 
road  or  street,  whatever  it  may  be  called,  leadi  from 
Wandsworth  Bridge  np  to  the  luigbboitrhood  of 
FnlhatD.    It  is  a  road  w1>i6h  never  oen  have  boon 

laid  out  ns  a  road  with  the  intention  of  its  beinf;  used  as 
H  I'if^hwuy,  because  there  is  little  or  no  through 
trHftic  on  theroa<l,  but  it  presents  all  the  appparance 
of  an  intended  street  laid  out  in  what  has  be«u  for 
many  year^  a  coniparatiTe  wUdemess.  on  which 
faoilaers  intend,  when  ouomnstanoes  favour  their 
operations,  to  erect  bonBas.  That  has  been  the 
condition  of  this  r  :i  '  f;  n  v-ery  long  jH  ri  1  If  h  w 
undergone  many  vicissitudes.  Originally  the  road 
was  made  as  far  back  as  lM4Vy  the  nridge  company. 
That  oompany.  however*  MMnad  to  have  relieved 
themaelvet  of  their  Halijlitiee  bynot  cBwharging  them 
for  a  good  many  years,  and  at  In^t,  in  the  year  IBT*;. 
the  vestry  took  over  the  road  und  undertook  to 
repair  it  and  keep  it  in  good  condition.  They  appear 
to  have  done  that,  and  to  have  kept  it  in  sood  con- 
dition having  regard  to  the  hnowledge  whieh  pre- 
veiled  to  the  keeping  up  of  roads  in  what  was 
CQOridered  at  that  time  a  thoroughly  good  condition. 
Whether  they  did  all  that  is  now  done  in  street-'*  hi; 
very  well  be  doubted,  because  we  have  been  told 
tliat  the  practice  as  to  streets  has  been  altered  very 
much  since  that  time,  greater  knowledge  and  more 
espefieiUBe  has  been  acquired  and  bronght  to  beer  on 
the  repairing  of  streets,  and  streets  are  now  much 
better  repaired  than  they  used  to  be.  That  is  stated 
in  the  case,  and  I  have  no  doubt  it  is  perfectly  true. 
They  say  they  did  it  sufficiently  for  light  traffic,  and 
as  in  those  days  there  was  little  or  no  traffic  at  all  a 
very  little  amount  of  repair  would  have  put  the  toad 
in  good  repair  fat  the  traffic  which  presented  itmlf. 
They  did  that,  and  somewhere  about  £1,750  was  paid 
to  them  by  the  bridge  company.  They  put  the  place 
into  repair  and  they  exonerated  the  company  from  all 
liability  to  keep  the  road  in  repair  in  the  futiure. 
Th^  took  the  road  into  their  own  hands  sach  as  it 
was.  As  I  have  said,  it  must  have  looked  at  that  time 
very  much  like  an  intended  street.  Nothing  clao 
appeared  to  be  wanting  in  it  -  x  i  pt  t^ir  Iriilding  of 
houses  in  the  locality.  Ttiat  state  of  things  remained 
until  February,  1897,  when  the  authorities  determined 
to  have  the  place  put  into  a  thoroughly  good  con- 
dition by  the  Irontegen. 

Accordingly  the  matter  wiat  brought  before  the 
magistrate,  and  he  investigated  the  matter,  and  he 
has  found  that  it  became  a  street  at  some  jwriod 
between  now  and  the  time  when  the  original 
bargain  was  made  between  the  company  and  the 
vestry,  and  he  has  made  an  order  upon  those 
frontagers  to  contribute  sums  of  money  for  the 
purpose  of  making  it  suitable  according  to  modern 
ideas  of  a  well-developed  nireet.  It  has  had  wood 
pavhug  laid  down,  and  it  will  flsjoj  many  other 
ptivilegea  in  the  future  if  they  can  gat  the  oumey 
nom  tnefrratagere.  It  ie  a  relief  to  me  to  find  timt 
in  .several  of  the  cases  thnt  have  been  cited  the 
responsibility  for  all  this  seems  to  rest  more  upon  the 
magistrate  than  it  does  upon  this  court.  T'he 
magistrate  has  found  as  a  fact  that  it  has  become  a 


street,  but  how  or  why  1  do  not  exactly  know, 
except  it  be  by  suggesting  that  people  have  taken 
the  bnildingB  there.  The  baiUlng  tendenoy  has 
extended  ont  to  this  place.  Hoosee  are  springing 
up  there,  kihI  11io  finding  of  the  magistrate  on  the 
question  of  fact  seems  to  me  the  best  interpretation  I 
can  put,  not  only  upon  the  statute,  hot  alio  upon 
thepreviona  deoinciM. 

This  is  a  question  of  fket  for  the  magistrate,  and  on 
flie  question  of  fact  T  am  not  to  review  his  decisions; 
tiierefore  I  must  come  to  the  same  conclusion 
myself.  The  magistrate  has  fomi  ■  ^'riMt  if.  has  beoome 
a  street,  and  that  it  was  not  a  street  formerly;  that  is 
to  say.  it  was  not  a  street  in  1876,  when  the  repairs 
were  done  and  the  original  barnin  was  made,  but 
that  it  had  beoome  a  street  byTebruary.  1897.  I 
presume  his  finding  must  be  a  question  of  fact,  and 
is  not  to  be  doubted.  There  is  no  question  of  law 
in  this  case  npon  which  the  magistrate  can  be  said 
to  have  gone  wrong.  It  is  purely  a  question  of  fact 
for  hhn.  He  has  more  knowledge  of  the  locality 
than  we  can  possibly  have,  and  he  has  found  that 
this  is  a  new  street,  and  has  made  this  ordttr*  That 
lieing  so,  I  do  not  see  any  reason  why  we  should 
disturb  his  finding. 

RiDUT,  J^I  am  of  the  same  opinion,  and  I  havn 
very  tittle  to  add.  The  fade  »eem  to  he^fh**  •  i^ 

or  carriage-way  was  made  up  first  in  1S77,  at  which 
period  there  was  no  house  which  adjoined  it  on  either 
side.  It  was,  however,  a  high  road  or  comnmnication 
between  a  street  at  one  end  and  the  bridge  at  the 
other.  Until  1895  no  houses  were  built  alongtude  it, 
but  in  that  year,  and  in  the  snbseqnent  year,  1896. 
houses  appeared  on  both  sides  of  the  YOad.  That 
rjiviiifr  tn'k.Ti  j.Ih.'i-.,  in  1S97  the  vestry  of  the  parish 
of  Folham  proceeded  to  treat  it  as  a  new  street,  and 
the  magistrate  has  held  that,  it  being  a  new  street 
within  the  meaning  of  the  Act  of  Pariiament,  they 
have  a  right  to  call  npon  the  frontagors  to  oootrfbvte 
towards  the  expense  of  paving  it. 

Now.  it  appears  to  me  that,  according  to  the  ded- 
sioLS  which  have  been  given  upon  thr  ni' -tions  containf»d 
in  the  Metropolis  Management  Act,  the  uiagistrat<i's 
decision,  so  &  es  we  are  able  to  judge  of  it,  is  an 
aoourate  one,  beosnse  in  thoee  declsioDSi  beginning 
with  the  case  of  Poitnd  ▼.  The  Ptunutead  Jhard  of 
Worh^,  and  continuing  through  a  series  of  decisions 
(one  or  two  undoubtedly  on  the  analogous  Act- 
namely,  the  Public  HealUi  Act  of  1S7'),  but  111  st 
them  on  this  very  Act  of  Parliament),  it  has  ueen 
held  that  a  highway  wUoh  has  been  repaire^l  as  a 
highway  may  become  a  street  as  soon  as  hoiww  in  a 
continuous  line,  to  use  one  phrase,  have  been  pat  on 
one  side  of  i',  ':r  jiii-sililv  "ri  Imth  ;  not.  indeed,  that 
it  is  neces-sarv  that  the  houses  should  be  continuous 
from  one  enA  to  the  other,  because  that  ptirase  has 
been  with  in  a  way  showing  that  the  magistrate 
is  to  deal  with  the  {sefai  bearing  on  each  parlicalar 
case,  and  lo  say  whether  there  are  sufficient  houses  or 
buildings  adjoining  to  the  roa/l  in  quejjtioa  to  make 
it,  in  common  parlance,  a  street,  and  that  is  tiie 
matter  of  fact  with  which  he  has  to  deal.  It  appears 
to  me  that  the  chief  guidance  that  we  can  get  from 
the  decisions  is  this,  that  it  requires,  in  order  to  he  a 
new  street,  that  there  should  be  housee  ou  each  side 
of  it;  not.  indeed,  thn*^  it  i-  in  absolute  and  complete 
guide  which  you  can  toUi)w  without  hesitation  iu 
every  case,  although  it  is,  generally  speaking,  a 
comet  guide.  There  is  an  exiseption,  indeed,  which 
Ut.  (Sim  has  hit  upon,  and  which  I  heUeva  is  snfB' 
ciently  clear  to  eimnle  us  to  treat  it  as  an  exoepticn 
standing  by  iUc\f.  in  which  case  there  may  be  a  road 
which  might  be  u  new  Street,  sltboiigh  tliere 
^no  houses  along  it. 
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HioH  Court. 


BxRIfKi  AND  ANOTHEB  V.  Gr,EMt)N  AND  OTHERS. 


HiOH  Court. 


ad  fev  thiS  jndginent  of 
•▼.  Thg  Vtstry  <>/  Hmn- 


Tkit  ^>p«M  to  ba 
dm,  J.,  m  ^  OM*  of 

metf^i.iih,  which  has  boor,  qnof  r-d  where  undoubtedly 
he  uses  this  phrase  :  "  No  duubt  if  a  piece  of  land 
wer^  newly  laid  out  for  tho  puqxisfl  of  bt-ing  iiHod  aa 
a  »troet,  and  wt-re  not  ropairable  by  the  public  at 
htge,  it  would  be  a  new  street  althoo^  tbere  were 
no  houes  along  it."  I  think  in  tluit  oase  he  matt  have 
teco  alhiding  to  the  frequent  case  of  where  an  estate 
is  bring  laid  out  for  building  purposes,  roads  are  laid 
ODt  tkrooghout  it,  and  where  plot«  for  houaett  to  be 
Ult  on  are  also  adjoining  the  road.  In  such  a  case 
!■  that  it  may  be  that  that  woold  be,  in  proper  and 
Oidinary  lan^ge,  called  ft  **a0«r  atreet,**  ftacl  that  a 
mapiitrnt.  wi  iild  have  bePn  right  in  so  dealing  with 
it,  although  there  were  no  houses  adjoining  it.  But 
that,  I  think,  must,  if  we  read  the  other  authorities, 
be  treats  as  an  exoeptiooal  case.  I  do  not  find  that 
it  WES  the  case  in  this  road  because  the  period  of  time 
vbieh  elaneod  between  the  laying  out  of  (his  road, 
if  ym  tale  it  from  18(M  onwarcu,  is  along  period 

of  years  before  the  houses  began  first  to  aj)peHr,  and 
etm  if  you  take  1677  as  the  date  of  the  formatiou  of 
the  road,  then  there  were  eighteen  yean  paaMd,  or 
mon^  before  the  lunuee  beipa  to  appeer. 

I  think,  thnefore.  it  ie  not  •  oase  wbioh  at  ftU  oan 
h'  treated  as  analogons  to  that  whiuh  was  in  thH 
min-l  of  that  leariit-d  judge  when  hw  gave  that  judg- 
ment, and  I  am  the  more  sure  of  that  because  when 
I  resd  the  rest  of  his  judgment  I  see  that  he  is 
tnetisg  this  matter  i^om  tiia  mm9  Vom  as  we  ar« 
doiqg  to-daj.  He  goea  m  to  say :  "  Or  agein,  if  an 
old  road  baa  bonaea  built  along  its  ride,  with  aooeia 
to  it,  and  thereby  is  oon?erte<l  into  what  is  popularly 
andentooil  by  the  term  •  strm  t,'  it  would  be  a  '  new 
street'  within  the  Act."  All  this  was  met  by  Mr. 
OIco  veiy  ingeniously  by  saying  that  beoaoaein  1877 
file  FoU^m  Board  of  Worba  made  up  the  oaniage- 
Tsy  of  the  road  in  the  same  mode  and  to  the  same 
extent  as  new  strepta  on  which  there  was  a  fair 
iiuiourit  of  traffic  weri  il<  ii',t  with  at  that  jieriod.  thiit 
therefore  it  became  a  uew  street.  I  think  that  that 
is  a  hJlaej,  That  «aa  mere  repair  of  tbe  road. 
Toa  caimot  hf  npaaring  a  road  in  the  way  vaaal  at 
HietimemBlniit&toaBtreet  when  it  iaaotaitteet 
Hxonling  to  tbe  definition  whiob  I  bam  been 
e&deavoiuiug  to  give. 

For  these  reasons  I  entirely  agree  with  the  learned 
magistTBte,  and  I  think  the  learned  magistrate,  whose 
discretion  it  is  (within  certain  limit,  of  coarse)  to  find 
whether  a  particular  road  or  street  is  to  be  treated  us 
a  "  new  street "  or  not,  has  properly  exerciaed  his 
diNKtion  in  this  case. 

Appeal  di$miued,  with  co»U. 

Solicitor  for  appellants,  H\tUer  M.  Willrovks. 

•  for  zeapondenta.  7.  Skawo  Wkik. 


Q,  B.  Div.  I        April  2ii ; 

(Loid  Buadl  of  Killowen,  G  J.}  f    Kay  23, 1R96. 

Bauob  am  Axoihbb  v.  Quama  jam  Oihsm.  {«.) 

Stnluff  i,f  T.  'tiiiiiniiiiHs — Loan  <•/  mnufi/ — Li/'tu  ■tfuirfd 
by  iniiujrr  uj  nwrtgage — Payment  of  mUnit  inj  co- 
trnMtf* — Money  "  chargfd  upon  land  " — Statute  oj 
LmitatioM  applicable — ^Psrsono^  liabilittf  o/borroiver 
—Bnl  Frwerty  LimUaHoH  Act,  1874  (37  Jt  SS  Viet. 
c  SJ),  t.  g-jUewMAm  Ati,  1683  (21  Jac.  1,  c  16), 

(a.)  lapertad  by  Sir  SiiERaToy 
Barrister-at-Law. 


$.  ^Mereuuiile  Law  Amuadmitiii  Attt  18fi6  (19  A  20 
Viet,  c  97),  «.  14. 

27ls  dsAncfanft,  as  frusfsef  of  it  w&l,  «Mt«  indeUed  lo 

<mt  Maria  Barber,  in  whom  certain  morttjaget  of  land 
liiul  become,  vegted  in  trust  /nr  the  teitator,  and  for  the 
jinrposr  i,f  jxiyiit'j  off  thi»  debt  the  jilaiid<>j's  u'/rt'  I  to 
a'/'  i///i '  (</  the  defendants  a  $um  of  money  on  tfte  security 
of  th<  iimrtyage*,  and  the  truntactinn  veas  carried  out  OS 
follow«:  Hy  deedt  executed  in  1H82  M0ri9liarb«rtUtkfltad 
the  mortgage*  to  the  plaintiffs,  and  m  the  soms  OOy  a 
deed  was  execut"/,  (""'hi'  h  .Uarm  Barlf-r.Oif  •Irfend- 
ants,  and  the  piuiutiffa  were  imrttt^  ,  and  this  died,  after 
reciting  the  transfers  of  tfie  mortgages  and  that  the 
plaintiffs  h(ul,  at  tfte  requf4t  of  the  d^tndaWU,  advanced 
to  thein  the  turn  in  ywstion,  pnotdei  tkoi  tAs  euNMys 
advanced  by  the  plaitdifft  should  he  a  first  charge  upon 
the  transferred  inort^fage  securities,  and  that  the  plaintiffs 
might  either  allow  7/ii<n»(/i  secured  by  tif  nji  trnl 
mortgages  to  remain  an  tnuteted  or  might  reaitzt  Ihein. 
but  they  were  tud  to  profttd  agaitut  the  mortgaged 
prtmuu  without  th»  content  qf  the  ife/endan(s,  »uch 
cmeent  to  be  nfuted  only  in  eoss  the  de/mdanU  thenf 
sth-iH  paid  rff  the  claim  of  the  plniutiiTi.  This  deed 
cohlaiiud  nu  express  coirenant  by  the  dtjttuiunts  to  refniif 
tht  money.  Immediately  after  the  exeruiion  of  thi'^  (l"<l 
in  1882  the  defendant  L.  retired  from  the  trust.  luUrrest 
liHis  paid  from  time  to  time  by  the  remaiuing  trustc-s  up 
to  189ti.  In  ISy"  the  preseid  action  was  brottght  by  the 
plaintiffs  to  rtcover  the  balance  due  upon  the  loan  for 
principal  and  iuti:i-ist. 

Held,  (1)  that  the  liefendants  were  per^i'wiU <i  iia'ile  to 
repay  although  there  was  no  express  covtmntt  liij  t'umi  in 
the  deed  of  18B2  to  njpay  the  a  fr  i*  >  ,  (2)  </iat  the 
money  adfmneoi  wat  **  secured  by  um-Ij  ij'  c»r  otAsrwtse 
chari/rd  iijioit  i,r  i^njaoh  out  of  land"  within  section  H 
of  tin:  Ui'iii  I'rujitrlg  Limitaliun  Act,  1.S74  ;  that  that 
Ad.  'iiiil  not  the  statute  21  Jac.  1,  f.  IG,  was  the  .Statute 
of  Limttations  that  applied  to  the  case,  and  that  there- 
fore the  dffendimt  //.,  w/uj  hail  retired  from  tht  trust, 
vm  not  imt'tkd  to  the  benefit  if  srrtion  H  of  tht* 
Mertantile  Lam  AtneHdment  Act,  lba6,  oihI  tnet  tht 
payments  of  interest  bg  tho  oUuT  (A/sttdants  the  dsW 
alive  against  him. 

Further  consideration  before  Lord  Kus^tiU  of 
Killoweu,  C.J. 

The  facts  were  thus  stated  in  tbe  written  jiid|pient 
of  the  learned  judgi- : 

The  claim  of  tho  plaintifis  as  endorsed  ou  tbe  writ 
is  "  lor  money  lent  due  under  a  di?ed  daud  the  l>th  of 
Septeiubt-r,  1>.S2.'"  Thi- <1.  fend. mt*«  were  the  trustees 
of  tho  will  of  Lewis  Olcntou,  who  died  iu  1S73,  the 
defendant  Maria  Glen  ton,  widow  of  tho  testator, 
being  a  benefioiaiy  under  that  will.  The  niatnial 
facta  are  tbeae:  One  Fairless  Barber  bad  aoted  ae 

solicitor  for  thi"'  tentator  and  for  tlie  di  fendrints  ris 
truster^?,  and  oi^rtaiu  mortgages  tor  auuis  atuouutiug 
to  £;J,09a  15s.  od.  had  been  transferred  to  Barber  as 
trustee  for  Lewis  Gleuton.  Fairlees  Barber  died  iu 
1881,  and  such  mortgages  tiierBapon  became  vested 
in  Maria  Barber,  his  \\ndow,  who  was  devisee 
under  and  cxecutixjk  of  his  will.  At  tho  time  of 
Barber's  decease  the  estate  of  Lewiis  (.ili'i\ti)n  wiw 
indebted  to  him  iu  a  considerable  eum  for  services 
rendered  by  him  as  solicitor  to  Lewis  Glent  >n  aud  to 
the  traatees  and  also  lor  aaooey  advanced.  Tbe 
defendants  as  trosteee  »f  Lewis  Olenton's  estate,  witb 
the  object  of  pi^yinK  "-'ff  oioney-*  so  due  tri  Friirlrss 
Barber's  e.stat^j  jmd  for  other  pury>os>  a  lu  coiuiectiuu 
with  their  trust,  entered  into  iiegotiatiinis  with  th« 
plaintiflFs  tot  tbe  advance  of  a  sum  of  £l,<j50  upou  the 
seenrity  ol  the  mortgages  before  uieutione<l.  The 
negotiations  resulted  in  the  plaintiff's  agreeing  to 
mue  the  advance.   The  trausavtiou  was  uarried  out 
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thus :  By  four  deeds  ex<vuto  1  on  tht-  tnli  of  .Sdptember, 
ISS'J,  Miiri'i  H-trVx'r  Hssij^ncd  the  luortp^'i^r^g  in  question 
to  the  pliuutill'i  Th«  oaly  partioa  to  these  de^ds 
were  Miirift  Barbiir  and  the  defendaatn.  Thejr  oou- 
tam  no  ooraaat  for  rapajnient  by  Miuia  Burbor  of 
fh«  moneyt  adrsowd.  Indeed,  it  was  expre^ly 
agmed  that  sho  should  foai«  u'der  no  pfMonal 
liability.  On  tho  same  9th  of  S^ptemb"r,  iHHi,  a 
deed  or  dcclanition  of  trust  was  attnru-  inis  .'x 
cu^ed,  to  wbkh  Maria  Barber,  the  d9fAod«ota 
(nob^  deiotib«cl  m  trasitees),  and  thft  phAuHSt  wen 
pirtiee.  It  recited  th^  fnur  t.-.iuhfrtrs  already 
referred  to ;  that  as  to  the  pri-iciti  il  moneys  they 
b>'lMi,-.'i1  ill  (>qi-.ity  :tH  t'.i  ]>;iri  tu  M  iviii  Barbnr 
an  l  as  to  tUu  bttlance  to  the  dcft'ixltnls  ;  th'it  tb(t 
pUintiSs  had.  at  th«  r^quost  of  tht;  dufntniaats,  ad- 
▼uoad  to  theuv  £l,(iiO,  {Ntrt  o<  which  bad  been 
Applied  in  p'iyraeot  of  a  portion  of  the  moneys 
B(>i'urf:d  liy  tii>."  trriii'sfcrri'  1  iiiorti]jie;»><),  which  belon^d 
to  Maria  Barbtjr,  hikI  the  baUuue  paid  to  the  dofen- 
d:mt«,  and  that  it  h:i<l  been  agn^ecd  that  the  repay- 
ments of  such  moneys  and  interest  shoald  be  saoured 
in  the  manner  thereafter  meatioued.  The  deed  then 
ntovided  (1)  that  the  moneys  advanrnd  by  tho  pkin- 
ttfu  should  be  a  first  charge  upon  tiii-  f rjiusfi^rri' 1 
motiiJH'j-    SMM:;'i  -;;    (2)  that  the  Ijliiuf ifTs  iiiiK*'t 

either  allow  the  uioueys  sheared  by  the  several  mort- 
gages to  remain  as  inveelad  or  mgtit  call  in  and 
reatixe  thoni,  and  to  any  money  reoettod  for 
intereet  eboold,  after  retaining  interest  on  their 

advance,  pny  any  balnnrt*  fo  tha  defendants  or  t!io 
survivors  or  xurvivor  or  oLLur  the  trustor's  fur  the 
titno  beiiif^  of  L  ^wis  Oisnton's  will,  but  no  step  was 
to  be  taken  against  the  mortgaged  propertiee  or  the 
pereona  entitled  to  redeem  wiuiout  the  consent  in 
wfitaog  of  the  defendants  or  other  the  trustees  of 
Lewia  Olenton,  but  such  consent  was  only  to  be 
refused  in  c.iso  the  triistci  s  withi;!  ♦Iinv  mcntli'*  s{t>  r 
application  inada  to  theiu  pui  l  oil'  i  he  claim  of  tbe 
pi  tintitl*!!.  It  in  only  necessary  further  to  say  that, 
subject  to  the  claim  of  the  plaintilF^.  the  mortgage 
aeouritios  were  dealt  with  a^  the  property  of  the 
defendants  or  oth<"T  thi'  tniHteus  of  Lewis  Qlenton. 
The  deod  contained  no  txpreM  oveuant  by  the 
deffiidnntH  t)  iv[«ay  fhi-  jiluintiH^  their  advance. 
Imm>-diaU>ly  after  tbe  ox>*cution  of  this  dee-i  the 
defendant  Le  wis  retired  frotu  the  positioo  of  tnis'ee.  I 
Interest  w««  pnd  from  time  to  time  op  to  March. 
1896.  AftHT  crediting  the  mm  of  £332  Oh.  9). 
roc*'ived  on  aci^ount  of  ju mciji  il,  td-f  sutii  of 
£l,36S  15s.  7d.  for  principal  aud  i-iterest  reai>iiued 
unj  Hid  at  the  date  of  the  writ— ^nam^lr.  the  12tb  of 
AprU,  1897. 

Section  8  of  the  R«'al  Property  Limitation  Act, 

1874  (37  &  38  Vict.  c.  o7),  provido'i;  "  nction  or 
suit  or  other  proceeding  shall  be  brju^^'ht  to  recover 
any  sum  of  money  st'c;ir(  d  by  uny  mortgat^ff,  judg- 
ment, or  lieu,  or  otherwise  chiirged  upon  or  payable 
out  of  any  land  or  ront,  at  law  or  in  equity,  or  any 
legaoy,  bnt  witiiin  twelve  yearn  next  after  a  pneeat 
right  to  reoeiTe  tbe  nme  shall  have  aoorued  to  some 
person  capable  of  giving  a  discharge  for  or  rel  /usi'  of 
the  same,  unless  in  tbo  meantime  some  piirt  of  the 
principal  monr<y  or  soun-  iiit«rest  thereon  shall  have 
been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  havt^<  ,'bo»ii  given  in  writing  signed  by 
the  person  by  whom  the  sama  shall  bo  payable,  or 
hie  agent,  to  the  pernoti  entitled  theret<i  or  his 
agent;  and  iu  Huch  casif  no  r>nch  action  or  huit  or 
proceeding  shall  be  brought  but  within  twt  lve  years 
after  such  payment  or  aokaowledgtueut,  ur  the  last 
of  inch  payment*  or  acknowiadgmente  if  more  thiA 
one,  was  given." 

S.-ntion  !t  i  f  thi' Morpantile  Law  AmeniLin'i  *  A  -t, 
lbd6  (ly  tSc  2c  Vict.  c.  97),  provides:  "In  reference 


to  tbe  provisions  of  tbe  Acts  21  Jac.  1,  c.  Ift,  a.  3, 
aud  of  vS;  1  Will.  4,  c.  >  J,  a.  3,  and  of  tbe  16  &  17 
Yiot.  c.  1 13,  *.  20,  when  there  shtdl  be  two  or  m  >rj  o;>- 
contraotoia  or  oo-debton,  ...  no  such  oo-con- 
tractor  or  oo-debtoir  .  .  .  ahall  loM  tha  beneAt 
of  tiie  imd  enaotanenti  or  any  of  them  ao  aa  to  bo 
chargeable  in  respect  or  by  rna<ion  only  of  payaMOk 
of  any  principal,  interest,  or  other  money  bj  any 
other  or  others  of  andl  OO-OOatBMtoW  or  €0- 
debtors    .    .  ." 

Dickons,  V.'  '•.  «"'l  Maiiistu,  for  the  plaintifEf.— 
There  are  two  pointi,  and  thofintltM  nlmooe  to  all 
the  defandMita,  bnt  the  floomd  tm  xdltNnco  to  tha 
defendant  Lewia  alone.    In  the  flrtt  place,  the 

deft  iidanta  have  incurred  a  porsonal  liability,  although 
in  the  deed  of  there  »viis  no  express  cTvenant  to 

repay.  The  money  was  advanced  to  the  defendants 
at  their  request,  and  there  is  at  common  law  an 
implied  promise  to  repay  whether  the  money  is 
secured  by  mortgage  or  not :  Yates  v.  Aston,  4  Q.  B. 
182.  All  the  defendants  are  therefore  liable 
personally.  In  the  second  place,  it  is  said  for  the 
dtfeudaut  Lewis  that,  as  he  retired  from  the  trast  in 
1882,  he  is  not  liable  i^n  the  ground  that 
tiie  loan  oraatad  a  simple  oontract  debt 
only,  and  therefore  oame  witldn  the  Statute  of 
F,imitiitiong,  21  Jac.  1,  c.  ID,  s.  3.  and  that,  tiat 
Iwiug  &i>,  ha  came  within  the  [irotoction  given  by 
section  14  of  the  Mercantile  Ltiw  Amendment  Act, 
18dG.  But  tbe  loan  or  advance  by  the  pliiintiSs  wai 
not  within  the  statute  21  Jac  1,  e.  10,  s.  'i,  but  was 
within  section  8  of  the  Real  Property  Limitation  Act, 
1874.  The  money  advanced  was  money  "  secured  by 
mortga$;e,  or  othi?rrt'i>if  <  h  irgt  d  npon  or  payaldo  out 
of  land,"  within  the  mcswiing  of  i»ection  8  ;  and  not 
being  within  the  21  Jac.  1,  c.  !<>,  s.  3,  the  provisions 
of  section  14  of  the  Meioantile  Law  Amandment  Aet 
do  not  apply,  and  the  defendant  Lewis  cannot  have 
the  l«'ni'tit  of  those  pro^d-iions.  The  jieriod  of  liruita- 
tiLin,  tlit-refore,  is  twt-lvo  years  from  thii  l.ust  i>ay- 
mt'iit  of  interest  in  is'.X),  and  the  jiiym'nts  of 
iutereiKt  made  by  the  remaining  trustees  are 
available  to  kt-ep  the  debt  alive  again»t  all  the 
dnfend'tnts,  iuolttding  the  defendant  Xoans :  /a  fs 
/  Vm%.  K.  65,  4S  Ob.  D.  106;  iSoffiMT.  AnKen, 

31  W.  It  Mi.i,  22  Ch.  B.  411;  /»  rs  ^ta&eM,  4$ 
Oil.  D.  :VJ.  31  VV.  11.  Di,'.  116. 

I).  J.  EdmarijU  {Ai/red  Iluic "  witli  him),  for  the 
defendant  Glenton. — It  dopeuds  on  the  circumstances 
uf  eaoh  case  whethrr  thwe  is  a  personal  UabUitgr. 
Here  the  facts  show  that  there  was  no  snob  peraonal 

luib'dity,  as  it  is  plain  that  the  money  was  advanced 
by  tUe  pbiiutiir.4  solely  on  tbe  security  of  the 
uiottgagei  premises,  and  that  tli  -y  looked  fjr  repay' 
meut  to  the  mortgaged  premises  mlaue. 

C.  A.  /I'lisfii,  (,>.L\  ^/litfaa  /■oiuca  with  him),  for 
tbe  defendant  Le*via. — Whatever  may  bo  the  li<ibility 
of  the  other  defendants,  the  defendant  La«is  is  nwt 
liable.    Re  retired  from  the  tmst  in         and  tbe 

{KiymcntN  of  iiiti-rest  riiide  by  the  tittuT  dofetidsint-: 
do  not  avail  agaoist  bim  if  section  li  of  the  .Vet  ut' 
lSo(j  ap]ilies.  We  submit  th»t  it  does  apply.  In  tht? 
iiistplaice,  the  loan  was  not  money  "  secured  by  any 
mortg^e,"  or  money  "otherwisi-  charged  npon  or 
payable  out  of  any  land  "  within  section  8  of  the  Act 
of  1874.  The  only  security  for  the  advance  was  the 
f«ct  that  the  plaintiff*,  having  Imvohio  transfcrec-s  of 
thf  se  mortgages,  had  the  right  whoa  tiie  money  came 
into  th«'ir  hHU^ls  uurler  ttose  mortgages  to  rc-iinburse 
thflmselves  for  theadranco.  S^^ction  8  of  the  Act  of 
1874,  therefore,  does  not  ai>]  >ly,  iuid  tiie  d^  being 
really  i  simitle  cntdrfi'  t  deb:  oime  within  the  Statute 
of  Luuitatious,  2i  Jac.  1,  c.  lb,  s.  3,  aud  therefore  sec- 
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tioQ  14  of  the  MeroAOtile  Law  AincnLiumnt  Ai  t  1856, 
ID  exprem  tenuB  applies  and  protects  the  «]<  ft miaut 
Lewis.  In  the  next  place,  even  if  Bectiou  S  does  apply, 
frectiun  3  of  the  utatuti)  of  James  also  applies,  an  i  if 
than  be  two  Statute*  of  limitation  applying  to  the 
■yne  •object- nsttt^r.  then  th«  moreatriugmt — in  this 
MM  tfce  ^tiitiitt^  (if  -T  ii]i>  is  to  prevail.  Tiierofore  in 
dttier  view  section  H  of  the  Act  of  i&^O  appUoa. 

JfantfTy  in  reply. 

('Mr.  aih\  vult. 

H ny  23.— Lord  Itusszu.  on  KCULOVXH,  0. J.,  jread 
A«  fi^owing  judgment:  [Hi«  lordship  itatM  the 

facts,   ariil  j.rocefdfd  :]    In  this  state  of  facts  two 
}i«nnta  w«r<'  raisi'd  h3'  the  defendant-*.    The  first  was 
that  the  plaintiffs  Ltid  udv.iuct'd  tin?  itiotifj's  solely  on 
the  security  of  the  mortgages,  and  that  there  was  do 
ji«r80tial  liability  on  any  of  ttM  del«ndaaita  to  repay. 
The  other  point  sppUMl  to  tiM  MW  of  the  d«f«na«at 
Immn  only.   It  wm  oonfended  for  him  that  the 
six  years'  limitaticii  of  iicfions  iijiplicd  wnd  was  a 
defence  ;  that  the  liability  herw,  if  any,  whs  for  a 
timple  contract  debt  within  the  mc>ttiiiiig  of  tbc 
•tatate  of  21  Jac  1.  c.  16,  s.  3,   and  as  Lewis 
had  bad  nothm^  to  do  with  the  trust  since  1882  he 
me  within  the  protection  of  the  Mercantile  Law 
Amoidment  Act  (19  &  20  Tict.  c  97.  s.  13).  and 
th.nt   thiTifort!  the  payineuts  made  by  hin  co-coij- 
tr actors  or  uo-debtors,  the  other  defenJaut«t,  did  not 
keep  tbe  debt  alive  as  agaiust  hiui.    I  have  now  to 
delamine  th«M  questions.    As  to  the  first,  I  have 
arrived  at  tbe  conclusion,  after  a  careful  considera- 
tion of  tbe  correspondence  and  deeds,  that  it  was 
inteT}d«>d  the  defendants  should  nndertake,  and  that 
thf    ^  !■  i  dants  did  mulerlate,  a  poifiuiiitl  linbilitj-. 
The  corre&pondenoe  before  the  advuiice  was  iitiidu  watt 
eendooted  by  the  firm  of  Barber  &  Oliver,  solicitors, 
m  the  nart  of  the  defendants,  and  by  the  tinu  of 
J.  &  W.  Ifande,  lolkitora,  on  the  part  of  the  plaintiffs. 
Thrtt  c»m  <qiondenoe,  beginning  in  May  of  1882.  treats 
tlx-  iiKiiifV     a  loan,  and  speaks  of  the  defendants  as 
the  V>orrowfrs.    The  t'orre^^jioiidencc  uftor  the  iidvanc*^ 
was  made  Iih^s  tlin  ciame  complfcxioii.  and  indeed,  when 
It  turned  out  iii  l>>U7tiMtthe  mortgage  security  was 
iMtdequate  and  the  pwMnt  aotiiim  wm  tbreateued, 
nsilber  of  tbe  defendants  GlentOtt  nor  Sannden  sug- 
g-pstt-d  uoiiiiuLility  ;  aud  as  regards  thp  dcfendjuit 
LfcATj,  his  only  aiiswer  wtis  thtit  he  had  (na  was  th« 
fact)  ceased  to  Met  HH  h  trustee  since  1S>4_'.  Furthix, 
th«re  is  the  express  stipuUtiou  tbut  Alitria  Bnrbor 
Aoold  be  under  no  persoual  liability  in  tuapaot  of  tbe 
adfanac*  and  en  absenoe  of  the  •ngeeetion  of  any  such 
•t^mliiliiDo  on  the  pwt  of  the  defendantt.   iMtly,  the 
irdtion  of  tnut  recitea  that  th<>  iidvancf'S  were 
uiaiic  tu  tlie  dctoiidmita  by  tlifi  jilaintifi's  nt  their 
r''ju<>t.    In  my  judgment  the  couclU!ii<,u  prujicriy  ti» 
be  drawn  fruui  the  facts  is  that  the  trausaution  was  a 
loan  by  the  plaintiflfs  to  the  defendants  accompanied 
by  tbe  seourily  of  tbe  taaefemd  mortgages,  for 
which  (onleM  there  b  any  other  defence)  they  aro 
HdM* .    It  W.1S  innistf  il  in  iirgumint  that  the  defend- 
ants w^Tf  trii-'itt't  H.    At  btiHt.  liii!)  is  only  one  of  the 
fm:t!'()be consideri-d  in  di'tiriiiifiingwhat  is  thn  jiroper 
mfertiiet)  to  draw,  and  it  is  to  be  pointad  out  that 
tite  trustees  received  a  portion  or  the  money  advancod 
aad  thetall  WM  raplied  for  the  pmpwoe  <^  the  trut. 
and  that  Bfaria  <wnton  ff  one  of  &e  benefldertee  of 
that  triL*t.    Ah  Maria  Olenton  and  Saunders  have  no 
ctiitr  defence  there  u.u«»t  be  judgment  ag<iin«t  tiieiu. 
But  a  farther  contfiition  wa«  raided  on  h><balf  of  the 
ddftftdaut  Lewt^.  with  which  I  muHt  now  il<al.  It 
wwoontended  that  the  claim  against  him  was  within, 
■MlwMbanadby,  21  Jac  1.  o.  16.    Tbe  phuntilF!i, 
on  the  eChcr  iMud.  ajguc<i  that  it  wm  not  withui 
21  lae.  1,  0^  16,  but  thai  it  wm  an  action  tn 


I  re»x»ver  a  sum  of  money  8e<.iired  by  or  charged  upon, 
or  payable  ont  of,  bind  within  the  meaning  of 
'  section  8  of  the  Real  Pruiierty  Limitation  Act,  1874, 
.  and  that  tiiie  payments  of  interest  to  the  plaintiffs  by 
his  lonner  eo-tru«teM  fxoaa  time  to  time  the  claim 
aH^e  ageiast  him.  It  wm  admitted  on  hie  behalf 
tbat,  if  the  plaintiffs'  coutention  was  oorreet,  ho  could 
[  not  cluiiii  the  benefit  of  section  11  of  the  MercMniile 
i  Law  Anw.iihnrii',  Act,  is,')i;  [see  /;/  /■•  J-'ri-hii,  4.'i  Ch.D., 
j  p.  110).  The  question  then  is— Does  the  Real  Property 
'  Limitation  Act,  1874,  gorern  this  easel'  [His  lotOabip  ^ 
'  read  section  8  of  th«  AoLj  In  my  opiakw  thU  eectioti 
applies.  By  the  deed  now  sued  on  tbe  money  advaoot^ 
is  made  a  first  charge  ou  all  moneys  recovered  by 
virtue  of  the  mortgap-s,  and  thi>  pbuutiffs  have  the 
power  to  foreclose,  Kubject  only  to  the  defendants' 
consent,  wliich  they  could  withhold  only  in  the  event 
of  their  piefening  to  pay  off  the  debt.  Therefore, 
having  regard  to  uto  terms  of  this  deed,  I  think  this 
money  was  seonred  by  mortgage  and  wu  cherged 
u]«ou  aT.d  was  payable  out  of  laud  within  the  meaning 
of  sHctiou  8.  It  was  argued  in  Fri^hij'n  ca.-t  that  the 
section  applies  only  to  actioD.<i  a<^ttinbt  a  mortgager, 
and  Bowen,  L. J.,  appears  to  have  held  that  view ; 
but  Cotton,  L.J.,  said  he  could  find  nothing 
in  the  section  pointing  at  such  a  Umitation.  In 
my  view,  however,  it  is  not  neceessry  in  this 
case  to  express  an  opinion  on  the  ^voiut,  for 
I  think  the  transaction  b«tw«ian  tlieso  parties 
amounted  at  least  to  an  equitable  mort>;nge,  ami 
the  defendants  are  praoticaUy  in  tho  position  of 
mortgagors.  Section  8  of  the  Act  of  1»74.  therefore, 
applies  to  this  case,  and,  if  so,  the  defendant  Lewis 
is  not  entitled  to  tho  benefit  of  seetiou  14  of  the 
M-:n  antile  Law  Anieu<lmL'ut  Act,  iMaG.  It  follows 
Uiut  tiiu  payments  made  by  tlie  co-truittoes  of  Lewis 
aro  suflicieut  aceordiug  to  the  decision  in  /«  rr  Friihij 
to  keep  the  claim  alive  against  him.  It  was  also  oon- 
tendea  on  bdielf  of  Lewis  that  if  the  two  aections  are 
read  togetlior,  '-M  Jac.  1,  c.  I'l,  would  govern  all 
eaoes  wbcrt'  there  was  a  coiitra<  t  without  spttiialty, 
ami  thai  sc  rion  s  of  the  Ai  t  oi  1^71  ii]>pli>'d  only 
where  there  was  a  s]*fcialty.  It  was  aigmd  that  here 
there  was  no  8p'':ialty  <ontra(jf,  and  therefore  the 
uaee  fell  within  21  Jim.  1,  tt.  16,  and  therefore 
Lewis  WM  entitled  to  the  benefit  of  fbe  Hercanlale 
Law  Ameiulnii'iit  A  f  Is'f;.  T  do  not  agree  with 
this  contention.  1  uiijik  the  eti'ect  of  this  sottiou  H 
is  to  take  out  of  •_']  Jul-.  1,  c.  16,  and  for  all  }>ur- 
poses,  all  at-tioiiH  of  debt  secured  by  mortgage  or 
otherwise  charged  u|X)u  or  payable  oat  Ol  land,  fint, 
further,  section  8  expressly  incloded  caMi  of  seotuity 
by  Ufln  which  are  not  often  efTeeted  by  specialty 
contract.  There  must,  therefore,  also  lie  judgment 
utraiuat  the  defendant  Lewis,  but  lus  tin'  question  is 
iiui  »rUint  there  will  bo  in  his  case  stay  for  an  ajiju  al 
if  it  is  desired.  It  follows  fi-um  what  I  have  alruidy 
said  that  there  will  also  bo  judgment  loT  tbe  plaintilBi 
on  the  counter-claim. 

Jitdijmi  •  f  for  th<  phnii(ij)'^. 

Solicitors  for  the  plaintiffs,  Mttu'lr  ,l-  Titnoii-Uff, . 

Solicitors  for  the  defendant  Olenton,  WuUier,  HoHf  & 
Fieid, 

Solidton  lor  the  defendant  Lewis,  (hikin,  Xewit,  iC- 
Stoftes. 
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Q.  B.  Div. 
(Kidley  Hud  Cliaunell,  JJ.) 

TBS  Mxrm  op  Bitet  St.  Bmamm  v.  Wbst 

SUFK)LK  COTTWTY  COTTNCIL.  («.) 

Loral  guvernmeiit — Quarter  iewtiom  boroughvnth  poputa- 
tion  over  10,000 — New  county  bri^et  Liability  for 
eolte  — Special  and  general  agfwmei  <ff  county — 
Local  Owenmeni  Ad,  1888  (51  A  63  VkL  e.  41),  ««. 
6.  35  (1)  (2). 

A  mtarUr  uuiom  borough  urith  a  jMptlcrftoii  over 
10,000  U  not  ttoMe  under  ihe  Loeal  Ooverwmad  Act, 

1888.  to  contribuU  rntnihti/  fn  the  co$ta  inctirre'1  hy  the 
cottnty  in  erertiny,  maiuUiiuiuy,  or  repairing  new 
county  bridtjes — i  e.,  couuty  bridges  taim  OBCr  Or  fueaiig 
ortrUd  sine  the  jxwiuy  of  that  Act. 

Tbu  waa  a  special  case  stated  ou  a  question  raisiug 
thf^  liability  of  a  qtuirt^^r  isessions  borough  with  a 
population  of  over  10,000  to  contribute  towards  the 
ooata  of  ooun^  liridges  which  had  becooM  ooonty 
MdgM  ■noB  die  imimr  rrf  the  Looal  QoTanmiBiit 
Aot^  18S8. 

A  writ  of  suinnions  was  issuer?  in  an  nrtiri;  hri"iif»ht 
by  the  Corporation  of  Rury  St.  iJvhaui.iU  ;i;>;i.]u«t  tho 
defendants.  Tiio  indorsement  on  the  '.vnt  m  )  fiir  as 
here  material  was  as  follows  ;  "  Tho  pliuutiiTs  claim 
is  for  a  declaration  that  the  plaintift  are  not 
liable  to  contribute  rateably  to  the  costs  of  erecting, 
maintaining,  or  r^aariog  new  county  bridges  and  for 
£137  1 3s.,  monqrnoeivMl  by  tho  deCooidHitolOrtlie 
plaintiifs'  use." 

On  that  indorsement  a  special  caoawM  Stated,  from 
which  it  amMMrad  that  Buy  St.  Ednvadi  is  a 
qnaitCT  MSMona  borough,  witih  a  aepMrata  com- 
migpion  of  tho  j>eace.  and  contained,  according  to  the 
census  of  IWSI,  a  ptjpuiatiou  of  over  10,000.  At  the 
time  of  the  pansing  of  the  Local  Government  Act, 
1888,  and  at  the  present  time  there  were  and  are 
oeriain  biidges  iu  the  borough  which  the  plaintiffi 
were  and  are  IfligaUjr  bound  to  maintain;  and 
bridges  in  the  ooanty  of  West  Snflbllc  wbieh  the 
defendants  were  and  are  lepully  Ixmnd  to  maintain 
and  to  which  the  plaiutiilt<  are  not  liable  to  be 
and  had  not  been  assessed.  Since  1888  certain 
other  bridges  in  the  county  have  become  county 
VridgM  under  aeetion  6  of  the  Local  Oorem- 
nient  Act,  1888.  Thorp  are  practically  no  main  roads 
in  this  county  and  what  few  there  are  do  not  cross 
any  of  these  bridges. 

The  defendants  since  1892  paid  £1,570  ia.  4d.  in 
reqpeot  of  fheae  btidfea*  wbibh  tbegr  obarged  to  their 
oonntj  aaooonta  m  gemml  aoepanaoa,  andf  tbe  plain- 
tiA  haTe  been  ammsed  to  their  county  rate,  and 
have  contributed  th  !  tli'  mim  of  £1S7  18a.,  their 
rateable  propoH ion  ui  iLl  whole  sum. 

The  plaintiiTs'  contention  was  that  the  payments 
ahonld  have  been  obarged  to  special  and  not  to 
general  expenses,  so  that  they  might  be  exempted 
from  contributing. 

The  following  sections  of  the  Local  Government 
Act,  ISSH,  were  n^ferred  to  duriug  the  argument : 

"  Section  t>. — The  county  council  iLall  have  power  to 
purchase  or  take  over  on  terms  to  be  agreed  on 
*""*'"g  btidgea  not  being  at  preaent  ooun^  bridg^, 
and  to  ercot  new  bridges,  and  to  maintain,  repair, 
and  improve  anj  bfidgaaaopudiaaad,  taken  over,  or 
erected." 

"  Section  8S.<— In  the  cune  of  a  quarter-sessiKiiH  , 
boroDgb  .  .  .  containing  ...  a  population  ' 
of  10,000  or  upwards  the  following  provisions  shall  j 
.  .  .  tW^7*  (2)  ^'(^ben  mob  boxoogh  ia  at  the 


passing  of  tlus  Act  exempt  in  whole  or  in  part  from 
contributing  towards  costs  incurred  for  any  purpoiw 
for  which  the  quarter  sessions  of  the  county  iu  whidt 
the  borough  is  situate  are  authorized  to  incur  costs 
the  pariahea  in  the  bonwgh  shall  not,  a»fe  aa  in  this 
Aet  cspresaly  mentioned,  be  aaaaaaed  by  the  oonnty 

council  to  county  contributiona  in  n^aOt  Of  Caiti 
incurred  for  any  such  {lurpose." 

IT.  <  I  rah  am,  for  tho  plaintiffs. —The  action  was 
brought  to  recover  money  paid  in  respect  of  thoie 
bridges  recently  made  county  bridges.  The  plain- 
ti£b  are  only  liable  to  repair  bridges  witfiin  tta 
borough  ;  there  ia  nothing  in  the  Looal  Oofemnamt 
Act.  1888,  which  makea  any  diatinetfam  betwaea 
county  bridges  then  existing  and  those  which  have 
become  county  bridges  since  the  parsing  of  that 
Act.  The  difference  between  special  and  genersl 
exj>«usas  is  defined  in  section  ^  of  the  Looal  d^>ve^l• 
ment  Act,  1885,  and  the  plaintiffs'  oontantion  is  that 
this  is  a  special  expense  becaoaa  it  oaanot  propeilj 
be  levied  over  all  the  county. 

W.   wait,  ftv  the  deffsndanta.  Intermeffiata 

quarter  Session  boroughs  with  a  population  of  over 
10.000  are  liable  to  be  rated  to  contribute  to  the 
maintenance  and  repair  of  any  bridges  that  have 
become  oonnty  bridges  after  the  passiog  of  the  Local 
Oovanunent  Aet.  1888.  Braonig  or  taking  om 
tbeae  new  oonnty  bridges  vraa  not  a  parpcme  for 
whioh  the  quarter  aaaaiona  ooold,  prior  to  that  date. 


by  BssKixE  Beid,  Baq., 
at-lAw. 


RirtLEY,  J. — I  think  that  this  matter  is  fairly  clear. 
The  question  arises  upon  the  '6^tix  section  of  the 
Local  Government  Act,  1888,  although  othfr  sectiooa 
of  that  Act  also  have  to  be  referred  to  in  order  to 
arrive  at  a  proper  construction  of  aeetion  3d.  Iba 
former  state  of  things,  as  has  been  pointed  out  by  my 
brother  Chauaell  lus  to  boroughs  such  >is  this  borough 
of  Bury  St.  Cdmuuds,  was  that  they  were  called  u{)on 
in  certain  cases  to  contribute  to  the  rates — that  was 
a  state  of  things  which  bad  to  be  dealt  with  when  the 
Local  Ooveniment  Act  was  paaaed  creating  the 
county  eoondl,  and  it  appeara  to  have  been  the 
policy  of  tho  Legislature  to  say  that  for  certain 
purposes  tho  borough  shall  mamtaiu  uud  keep  iU 
own  bridges  and  roads  ami  so  forth  out  of  its  own 
rates,  but  for  other  purposes  it  shall  not  be  liable 
where  it  has  not  hitherto  oootiibnted-^that  ia  to  aay, 
it  shall  continue  to  pay  ita  own  expenses  as  to  what 
was  required  within  tbe  borough,  but  as  to  tbe 
county  expenses  of  i  .  ►  1 1  tin  character  it  was  not  to 
pay  any  contribution  at  all.  The  two  are  separated 
for  the  future.  It  is  different,  of  course,  with  tne 
larger  borooghs,  and  with  tbe  amallar  ooea  on  tbe 
other  band,  but  we  are  dealing  now  witb  tbe  qvMter 
sessions  l)orougli(<,  or  what  miy  bo  call"d  the  Xo.  *i 
i-laB-<.  Xow,  what  did  the  Local  (ioveruuiL-ut  Act, 
18SS,  enact  with  regard  to  these  boroughs?  It 
says  in  sub-section  (1)  of  section  35  that  the 
powere,  dutiea,  and  liabilities  of  the  council  of  such 
boroughs  shall  continue  as  under  tbe  Municipal  Cor* 
porations  Act,  188*2,  '*  but,  subjeot  to  tuch  proviaiona 
and  to  the  savings  hereinafter  contained,  the  borough 
shall  form  part  of  the  county  fur  the  purposes 
of  this  Act."  Then  it  continues  (sub-section  (2) ) : 
"  Where  aooh  borough  i«  at  the  passing  of  thia  Act 
exempt  in  whole  or  in  part  from  oontributing  towarda 
cost  incurred  for  any  jturyiose  for  which  the  quarter 
sessions  of  the  county  in  which  the  borough  i.i  situate 
are  authori/.i-d  to  incur  costs  the  panshi^  m  \]:r 
borough  shall  not.  save  as  in  thia  Act  exprea«iy  men- 
tioned, be  assessed  by  tbe  county  council  to  OOUn^ 
contribatioaa  in  reapoot  of  ooat  incorred  lor  any  auch 
purpoee." 
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N  «v  the  muotaining  of  county  triJges  Las 
sdwajH  been  recognized  M  falling  wiUiiu  the  oouaty 
nt«.  and  it»  a  purpose  for  which  the  quarter  seaaiona 
of  the  oooDty  in  which  tbii  bonMich  ii  aitiiatad  and 
fa  wUeh  odier  boroogbs  are  sitaated  were  anlihaffiaad 
to incn- co^ts.  That  purpose.  thprrfi>rt',  is  ono  from 
contriL  iitiga  to  which,  the  Ixtiuugli  i«  jtrirnu  /arU 
exempted. 

So  far  the  matter  ia  perfectly  clear.  But  the 
dltedanta  contend  that  although  for  all  exiatiag 
oobbI^  bndget  exiating  at  the  time  of  the  pasaing 
of  tta  Aot  the  borough  ia  exempt  from  oonthbu- 
tion,  yet  that  exemptiou  docs  not  Apply  in  thn  caae 
of  bridges  tuken  over  ur  newly  erected  aiace  the  am- 
m%  of  that  Act,  beoauae  the  coat  of  thoae  briogea 
WM  Dota  "  pupoM  "  in  mpeot  of  whioli  tho  qaartar 
makm  were  anthorisad  to  inoor  ooat*. 

It  wag  argued  that  the  quart«'r  aesgions,  although 
they  could  incur  cost*  up  t  j  that  tiiufl  in  respoct 
of  the  iiiaint«u&ni  <'  nf    bridges,   were  not  aathor- 
ttfcd  M  ia  at   this   present   moment  the  county 
ooimcil  under  aeotion  6  of  the  Local  QoTemmenft  Act, 
1868^  to  fliaat  bridgw.   It  ia  not,  I  think,  correctly 
Mad  in  that  faann,  beoanse  it  doea  appear  that 
3sder  the  Highways  and  Looomotivea  Amendineut 
Act.  187S,  s.  22,  the  oounty  authority  might  make 
A^utribution  to  the  extent  of  one-half  of  the  coat  of 
the  mction  of  •  imw  bridge ;  bat  it  is  true  that  the 
fMitar  tmSmuf  power  fa>  inonr  liaUUty  in  Ilia 
potting  up  of  a  new  bridge  did  only  ext«iud  to  one- 
Wf  the  oost  of  such  bridge,  whereas  readiiig  sectiuu  G 
It  :t{  I  eaM  t.j  me  to  give  the  county  coundl  power,  if 
ti^ey  think  proper  to  do  ao,  to  erect  a  new  bridge 
wtiraly  at  its  own  ooat.   It  may  be  arguable  that  it 
IfMt  Wf  but,  owiming  it  to  M  ao  in  teyour  of  the 
iWwMfciiti.  tti«r»  NDtaim  the  question,  U  that 
■■^I'itiELtiv'U  .sufficient  to  enable  na  to  say  thiit  th*^ 
iii'.cuUcii  was  to  Umit  the  exemption  of  the  borough 
»pedtical]y  to  ceaen  in  which  the  former  authority,  the 
Q  wt«ir  aeaaiona,  had  antbotitj,  and  to  lenvo  oataide 
the  pw  powers  coofarrsd  upon  the  ooonty  ooonoil  ? 
itiiiaknpon  the  proper  constnicHon  of  the  Act  it 
MBBot  have  been  intended  to  have  that  meaning. 

The  word  "purp's.  "  lu  K  ib-aection  (2)  of  section 
35  was,  I  thmk,  intended  to  include  not  only  the 
mamtenanoe  of  existing  bridges,  but  also  all  the 
gysssto  bridges  gifsn  to  tfas  ooontgr  ooomoil  by 

CatyxzLL,  J. — The  whole  matter  turns  upon  the 
interpretation  which  we  most  put  upon  the  word 
"  purpose  "  in  this  noond  rab-seotion  of  section  .35. 
ITovI  think  it  is  a  very  general  word,  and  that  ono 
■Sit  so  interpret  it.    It  says.  Where  a  boroTigh  is 
xempt  from  contributing  towards  cost*  incurred  for 
ly  purpose  for  which  the  quarter  sessions  are 
.  h  riwd  to  incur  coats.   Now  the  quarter  st^Bmons 
vera  autborind  to  iuctir  costs  in  nlssonoe  to  the 
vaUtmaanm  of  brid^,  and  they  wars  authorized 
abo  to  incur  rfr^ts  in  reference  to  the  erection  of 
l^idgw.  not  to  nay  the  entire  cost,  but  to  contribute 
fouarifl  r.jat  of  erection  of  bridges;  and  the  item 
"  gtn^r»l  connty  bridges "  was  a  substantial  head- 
of  oonnty  ei^flnditnrs,  and  was  always  so 
tw^tsd.     It  waa   an    item    of   expenditure  in 
'■pact  of  wbioh   there  was   no  iwwer   to  call 

ijpon    tJip   fjuartrT  bnrougliH    for  contribu- 

although,  of  course,  as  to  a  very  large  number 
^  matters  there  was  power  ao.  to  call  upon  the 
Dorougba  for  oontribation.  l^iat  baing  the  atate  of 
jiaigi,  the  policy  of  this  AotundoiiUBdly  ia  to  leave 
™«dftss  of  borough  in  ^substantially  the  same 
rwmiary  position  as  it  waa  before.  Where  you  lind 
'  5'  ft  boroughs  have  to  pay  separately  for  their 
2»B  b»id«ee  ^tad  facie  you  wonld  not  ezpeot  that 
tt^  AoiiU  paQran^  Aamibr  fhobri4gM  in  the^oimtj 


I  oufsi  ie  the  borough.    Thiaisnotci  univiirsal  appli- 
cation, but  in  reference  to  theae  boroughs  I  kuow  of 
no  case  in  which  they  are  charged  double.  Tha 
aoiaUer  boroogha  «rs  oharged  double  for  a  oooaidai- 
aUa  nufflbar  of  th&igs.  That  being  the  general  view, 
and  T  (juite  appreciate  Mr.  Will's  arguni'  nt,  thn  only 
difficulty  created  ia  in  reference  to  H(>L:*iu;i  \],  svliich 
appeara  to  confer  a  new  power  uimn  thi'  triuaty 
council.   It  ia  quite  dear  tfakt  if  a  new  power  ia  oon- 
f  erred  upon  the  aoimi^  oonnoil  of  inourring  oosta  in 
reforanoa  to  aome  auttar  for  whieh  tiio  qaartar 
aessioiis  originally  had  no  powar  to  iooor  costs, 
that   the   boroughs   are   liable  to  be   ratod  iu 
reference  to  costs  incurred  aa  to  auch  new  matters. 
So  that  the  question  really  tuma  partly  on  thia  word 
"  purpose  "  and  partly  on  section  6.   It  aeeais  to  me 
ssotion  €  is  msray  aa  enlarged  power  of  inouFiing 
cost**  for  the  same  p)urpo8e   for  which  the  quarter 
sessior.s  had  proviou.sly  a  more  limited  power,  and 
that  being  so,  it  does  not  afl    1  this  queetioo,  it 
atill  reiunins    a   purpose  for  which  the  quarter 
aesaiona  were  authoausd  io  incur  ooato,  aad  flia 
boroogha  tbarafora  an  axaoint  in  rtrferenoe  to 
it.    On  thoaa  gtoimds   I  tEdnk  we  ou^t  to 
give  the  declaration  aa  aaked. 

Jndjniftit  afamiinyhj,  no  order  for  costs. 

Solicitora  for  the  phuntiHs.  Edyar  Bobitu  ^  dark, 
for  O,  E,  Saiaum,  Town  Clerk,  Bury  BL  Bdasanda. 

Solicitors  for  the  defendants,  White,  Barrdt,  &  Co., 
for  A.  Towiuhmd  Uobboid,  Deputy  Clerk  of  the 
Ooontj  Oomail*  Ipawioh. 


mom  Qt  iimi. 


From  O.  A. ' 
(Bng^Mid). 


July  4,  1898. 

Wheelek  v.  HiiMriniEYa.  (o.) 
WUl — Bfdehpat  clatue—Covmant  by 


The  testator  had  onvenantnl  loith  the  trtttteeg  of  the 
son's  marriage  settlement  that  Aw  extxtttort  taenia  pay 
to  them  £10,000,  to  be  inveded  mtd  htU  upon  trust  /or 
the  ton  for  life,  with  remahtder  ia  fh«  aon'a  wi/e  far 
life,  with  remaiivi'-r  tlf  capitd  for  the  cfiihlren 

f>f  the  marriage,  ami  in  case  of  there  being  tut  child 
{as  Hi  the  evtn't  happened)  the  capital  t/vw  to  be  held  M 
trv/Afor  Uta  teetator  ednoluteljf.  By  his  toiU  the  testator 
dirtied  h{»  esosaOm  and  (rasfees  io  eomierf  hte  whult 
edatf  into  monftj,  and  to  stand  nosiessed  of  the  clear 
rr.u'diif  in  (riuit  for  hii  txoo  children  in  equal  sharetm 
And  the  t<'stat^-r  hy  him  v<iU  declared  that  any  sum gnm 
"to  or  with  any  child  "  on  his  or  her  nuirriage  ums 
to  be  foJtwn  in  or  tomirds  mtisfadion  of  the  share  of 
such  cMM,  and  brought  Mo  hot^poL  The  «m  died, 
leaviu'/  a  wiflow  and  no  ietne, 

Hdd,  that  the   t^sM'jr's   trustees  must  sj^cificalhj 
apj>roprlatc  and  allot  to  the  son's  share  under  the 
the   tntnU/ri  contingent  reversionary  interest  in  the 
£10,000,  so  at  to  efeet  a»  equal  dineUm  betwtem  the  am 
and  the  daughter. 

Decisiott  of  the  Court  of  Appeal,  45  W.  A  376,  ItUn 
1  Cfi.  325,  affirmed,  ltd  on  different  grounds. 

Thi-H  was  an  appeal  irom  an  order  or  the  Court  of 
Appeal  (Lindley,  A.  L.  Smith,  and  Rigby,  L.JJ.), 
reported  under  the  name  of  In  re  Ooiier,  .tftmp&nys 

{a,)  Baportad  hj  C.  H.  GaAFTOV,  'Btq., 
at-Law. 
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Whbblbr  v.  Humphreys. 


HousK  OF  Loai)«. 


Oa^Men,  45  W.  E.  376,  [1897]  1  Oh.  325, 
reversiug  ih&t  of  Chitty,  J. 

The  facta  are  givaa  in   Lord  Miff 
judgment. 

Farwell,  (>.C.,and  J.  <?.  TTockZ,  for  the  ajypellante.^ — 
Tho  order  appeiiled  from  gives  no  ;  .  nitiou  to  the 
hotchpot  clause,  the  object  of  which  ia  to  cut  dowa  a 
previous  gift.  The  words  "  shall  be  taken  In 
•atiafactinn"  mean  that  the  aam  ia  to  be  tahaa  iato 
•eeoniii  for  the  purpoae  of  oalonlation  mnd  ^tiiian. 

Levdt,  Q.C.,  and  Edwtird  Ford,  for  the  reapoD- 
dents. — The  object  of  the  hotohpot  clause  was 
to  ensure  eqaahty :  Chidtater  T.  CovetUry,  15  W.  B. 
849,  L.  R,  2  H.  L.  71,  95. 

Farw<V,  Q.C.,  tcyAvh\. 

The  House  took  timo  for  oonsidcratinn. 

July  i.— The  Ii»)Rl)  CllAN<KLI.OR  (Karl  of 
Halsbttut)  expremed  bia  oonoanrenoe  with  Lord 

Uaonaghten'8  jadgment. 

liord  Macsaoutxk.— I  listened  reapeotfally  to  the 
leaned  eoiuHil  for  the  appellanta.  I  nam  ratoe  had 

the  opjxjrtunity  of  reconsidering  arguments  which 
at  tb»'  timo  T  was  unable  to  follow.  But  I  must 
coufHKa  til  hit  the  only  result  is  that  lam  still  unable  to 
understand  what  the  diflioulty  is — the  case  appears  to 
UMtohe  so  very  simple,  though  it  is  perhaps  a  little 
ohaonied  by  the  line  of  aigoment  adopted  in  tiie 

Oonrt  of  Appeal. 

Thv  tcht at.  :it  thr-  tiriip  v.-V.r  Ti  In-  tv.uiL'  his  will, 
was  a  wulowi'f  wis h  nuly  Lwo  tliiiJnj.ii  —  i>.  aou  aiiii  a 
daughter — both  of  whom  were  then  married.  By  his 
irill  ne  diroctj)  his  executors  and  trustees  to  convert 
hia  whole  eHt^te  into  money,  and  to  stand  possessed 
of  the  dear  residue  in  trust  for  his  two  chudrm  in 
e()ual  shares.  After  settling  the  daughter's  share  and 
glvinc;  his  trustees  various  powers,  including  a  power 
specitically  to  appropriate  and  allot  any  part  of  his 
estate  in  or  towarda  aatiafaotion  of  the  respective 
ahatea  theieinbafore  gifui  or  aettlad,  he  deolarM  his 
wiH  aa  foltowa:  '*  Provided  alao,  and  I  declare  that 
any  and  all  sums  of  money,  anmiitied,  or  annual  sum^ 
ana  property  which  I  have  already  covenanted  or 
agreed  to  give,  or  which  I  may  hereafter  covenant  or 
agree  to  give  to  or  with  any  child  of  mine  on  his  or 
her  aiMriage,  shall,  in  default  of  any  direction  to  the 
contrary  in  writing  under  my  hand,  be  taken  in  or 
towards  satisfaction  of  the  respectiTe  ahare  of  siuh 
child  .  .  .  and  Hhall  bo  broofl^t  into  hfttflhpftt  aod 
acoounttid  for  accordingly." 

In  the  case  of  the  daughter  there  was  nothing  to  be 
hKoaa^  into  hofeohpot.  In  the  oaaa  ol  the  aon,  the 
UtiBmm  had  oovenaated  with  the  tmateea  of  the  aon'a 
marriag(>  settV^mpnt  that  his  execntors  would  pay  to 
them  the  snm  of  1' 10,000,  to  be  invested  aad  held 
upon  trust  for  the  son  for  life,  with  remainder  for  the 
ion's  wife  for  life,  with  remainder  m  to  the  capital  for 
the  children  of  the  marriage.  In  case  there  should  be 
no  child  (as  in  the  evoit  happened)  the  capital  was  to 
be  held  in  trust  for  the  letuor  absolutely. 

The  clear  residue  of  the  testator's  estate,  without 
providing  for  this  sum  of  £10,000,  amounted,  roughly 
apeaUng,  tD£02,OOO.  Taking  it  at  that  sniB«  liow 
ooadit  the  amount  to  have  been  dealt  with? 

The  first  question  eeema  to  be,  What  waa  the  effeot 
of  the  father's  fovrnmit?  What  did  it  give  to  the 
son?  It  gave  huu  i  iiti*  intorest  in  the  invcstinonts 
representing  the  XlO.  Hhi.  11  n  it  gave  alife  interest 
to  the  son's  wife,  and.  further,  it  gave  the  capital  to 
tiloiaaoo  of  the  marriage  in  watMnt  of  there  being 
any  issue  to  take.  For  the  pUipOMa  of  tho  will  it 
■eema  to  me  thai  it  wwqld  ba  onfy  leaaonnblft  to  hold 
thrti  wlHrtevw  "mm  eoalng  to  tfM  mi*!  wife  and  the 


children  of  the  marriage  under  the  covenant,  was  & 
marriaffo  gift  to  the  son.  What  was  given  wum,  in 
substance,  g;vi n  to  the  son  to  be  enjoyed  by 
him  by  means  of  a  settlement  on  himself, 
his  wifOt  Mid  children.  But  there  the  gift  to 
the  BOa  ends.  The  interest  which  the  father 
retained  or  rBaerved  was  not  given  to  the 
son  in  any  sense.  It  would,  therefore,  have  been 
wrong  to  require  the  son  to  briug  the  wbole  £10,000 
into  hotchput  in  every  event.  And  th«  testator  ha« 
not  done  so.  The  learned  oaunsel  for  the  eppeUaate 
did  not  contend  that  the  £10,000  was  to  be  brooght 
into  hotchpot  as  a  gift  "  to  th  e  son."  They  argued 
that  the  whole  fund  was  to  be  brought  into  hotchp  jt 
as  a  gift  "  with  the  son."  That,  if  I  may  venture  to 
say  so,  is  the  mistake  which  the  learned  judge  of 
first  instance  makes.  '*  The  truth  is,"  he  observaM, 
"  that  the  teaUtor  haa  not  referred  in  thia  hotohpot 
danae  to  the  tnute  of  the  £10,000,  bat  what  he  has 
directwl  to  b»?  brouijht  iutn  account  is  the  i'lO  tMH) 
which  he  gave  with  his  nou."  Now,  I  oaunut  agroe 
with  that  observation.  The  reference  in  the  will  is,  I 
think,  a  reference  to  the  traata  of  the  £i0»000,  ao 
aa  tiiey  enured  for  the  beoaflt  of  the  aon,  and  to 
nothing  el«e.  Surely  the  testator  must  have  been 
referring  to  the  beneficial  interest  in  the  yift,  not  to 
the  legal  ownership  of  the  fund  which  was  designed 
to  protect  that  interest.  A  gift  is  a  g'ift.  whether  it 
be  given  directly  or  given  through  t  auedium  of  a 
tmst.  Wiwt  the  donor  keapi  baok  is  no  sifL 
Then  I  do  not  understand  the  npreesion,  "  given 

with  any  child  of  muie,"  iis  iijijilied  !»  a  provision 
ou  bi-half  uf  a  sou.  It  obvi  lusly  applies  to  a 
provision  on  behalf  of  a  dau;?hter.  You  give  your 
daughter  in  marriage,  aud  you  give  a  portion  with 
your  daoghter.  That  is  a  common  ezpreeiioo,  aad 
oovraet  anongh,  because  the  portion  is  given  to,  or 
for  the  benefit  of,  the  person  to  whom  the  daughter 
^'iven.  In  the  niarriaf^e  service  tli"  tpiestion  is 
asked,  "Who  giveth  this  woman  to  be  married  to 
this  man?"  A  corresponding  qnwtioin  ■pplied  to 
the  oliher  oontraoting  party,  even  nowadaya,  I 
preinme,  wonld  be  thought  inappropriate.  It 
appears  to  me  that  it  would  h-  ■  juiiily  inappropriate 
to  refer  to  money  settled  on  bt;liuli  ut  tho  intended 
husband  as  given  "  with  "  him.  The  contention  on 
the  part  of  the  appellants  involves  a  oontradictitHi. 
It  requires  an  object  of  the  teatator's  bounty  to  give 
credit  for  something  which  never  was  his,  and  then 
it  teeats  that  very  thing  as  belonging  abiolutely  and 
for  all  purpos  s  fo  tli^  tesLat^jr  himself.  11. .k- 
tention  seems  to  iuive  had  its  origin  in  a  miwipplica- 
tion  of  the  testator's  words.  Not  that  that  niia> 
•ppUoatioa  can  really  make  any  diiEBrawaii  The 
oontingeiit  inlamt  reaerved  by  the  aettlor  ia  no  noM 
given  "  with  "  tho  son  (if  anybody  prefers  tluit  way 
of  looking  at  it)  than  piven  "to"  the  sou.  It  was 
not  given  at  all.    'i'h<!  si  ttlor  kept  it. 

The  courts  below  agroe  in  thinking  that  the  sum 
of  £10,000  which  the  testator  covenanted  to  pay  to 
the  tmsteea  of  his  son's  marriage  settlement  muse  be 
brought  into  account  under  the  hotohpot  clause 
( fi  and  without  reserve.  There,  however,  Mhflj 
part  company.  In  the  fint  court  it  was  held  that 
the  hotchpot  clause  could  have  no  f\irther  operation* 
TIm  fiontingeiii  intaraat  under  the  ultimate  trust  in 
the  Mttiement  iwiahMd  fhe  lather's  property ;  aa 
such  it  would  have  to  be  divided  equally  between  the 
fl  ju  uud  the  daughter  when  it  fell  into  po«i©§<iion ; 
the  result  was  unexpected,  but  inevitable.  The  Court 
of  Appeal  are  more  fortunate  iu  tiudiog  a  way  of 
escape.  By  invci-tiug  the  hotchpot  clause  thay  aniva 
at  a  correct  reault  The  whole  fund,  they  say,  moat 
be  brought  into  hotohpot  by  the  son.  It  has  therafoie 
to  ba  taken  to«acda  aatiafiiotioa  of  taisahan;  tha 
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flhoffslui*  lAatvwut  mtvwt  tlw  fttiiar  mitaiiiM  in  tha 

fund  it  nven  to  the  son  by  the  hotchpot  clause,  as 
Rigby,  Lt.3.,  thinka,  or,  M  the  other  members 
of  the  c»urt  hold,  by  the  oonjoint  operation  of  that 
daoM  and  the  gift  in  the  earlier  part  of  the  will. 

Now,  I  ntut  say  I  cannot  follow  this  reasoning, 
ft  ■nwnii  to  me  jplidn  that  the  testator's  rerecnonary 
interest  in  the  fund  cannot  oome  under  the  operation 
of  the  hotchpot  da  i^r  .  That  clause  has  nothing  to 
do  with  it.  Nothing  was  to  be  brought  iuto  hotchpot 
bat  what  the  testator  had  covenanted  or  agreed  to 
nTe.  The  hotchnot  clause  is  in  the  oommon  form. 
Th«  langoage  nsea  must  have  its  ordinBiy  efllBot;  The 
amitlest  way  of  looking  at  the  matter  is  to  put  one- 
self in  the  position  of  the  cxAcntora  when  they  camo 
to  divide  the  estate.  They  hft  l  1  i  \(  ■!  »  in  hand,  and 
no  liability  to  meet  hut  the  dauuis  ot  the  Kettlement 
trustees.  The  first  thing  to  bo  done  was  bo  pay  the 
tmrtaes.  Hie  tmiBM  got  their  £10,000.  Aniost 
tint  •  IOm  tma       Mt  apeit  for  fhedanglitei^i ibsro. 

I  p.mT  thrrr.  fnr  thp  fTi\'i'nfin  of  tho  rost  of  tho  ost.-lto 
^j^uuot  g^vo  lim-'  to  Hiiy  liiReuity.  The  surplus,  what- 
ever it  18,  may  bedisregnrded  for  the  purpose  of  cou- 
sidiBring  the  present  question.  I  ask  what  is  the 
result  of  what  the  executors  have  done  so  far? 
Bfeeliij,  il  the  testatot'e  iatoNit  imdar  tiie  ultimate 
tmt  Imm  iMaa  appropriates  to  the  wn ;  inequality  if 
that  interest  is  tie  father's  property.  If  that  mistake 
ilk  to  be  regarded  a»  ^tiU  made,  the  daughter  has 
certainly  received  too  much.  As  no  one  suggests,  or 
«ver  has  suggested,  that  the  beneficial  interests  under 
the  prior  trusts  are  not  to  be  brought  into  hotchpot, 
it  is  obvious  that  the  daughter  has  received  too 
nxnch  by  the  exact  amount  or  value  of  the 
testator's  reversionary  interest.  How  !s  tho  mistake 
to  be  set  right?  Simply  by  doing  now  what 
ong^t  to  have  been  done  before  anything  was  set 
•pert  far  the  daughter.  Tou  must  specifically 
appropriate  aDd  allot  to  the  son's  share  the  testator's 
oontingent  rerorsionary  interest  under  the  ultimate 
trust.  But  that  is  to  be  done  not  under  iJiie  hotoh- 
l^'A  rlaiLS'/,  but  ur.'lHr  L.Lf  jtlain  direetions  in  the 
earlier  part  of  the  will.  It  is  the  only  way  to  effect 
an  equal  division  between  the  son  and  the  daughter. 

ercr  tlie  interaat  of  a  legatee,  togetW  witii  the 
latmetf  if  anj,  of  tiie  tsetetor,  in  a  parttoular  fund 

or  a  partirular  prnprrty  exhnii"ta  thr  whnlr;  ^''Tirtrrinl 
iDf,.'"est  thtiTfcu;,  iU^J  tLu  Itigiitee  Liui  tu  bnug  Lia 
'.rr..  h-nt  into  hotchpot,  the  appropriation  of  the  fund 
or  property  in  or  towards  satisfaction  of  the  legatee's 
mn  or  Mgaoy  under  the  will  necessarily  involves 
'"'ft'lg  tlie  ki^itoe'e  intereet  into  hotohpot,  and  at 
fte  saaae  line  daito with  tfaetoitator'tiiitaMst.  if  any, 
:  nformtty  with  hit  dttreotions  io.segud.to  hiaown 
jT-opt'fty. 

The  son  is  now  dead  wthout  issue,  and  the  whole 
of  the  £10,000  belongs  to  the  son's  estate  absolutely, 
■lijeot  only  to  the  life  estate  of  his  widow.  The 
nsoh  of  tb»  Tiew  pat  fonrard  on  behalf  of  the 
npdlantB  is  eortainly  starCUng.  Whereas  the  testator 
orected  that  his  residuary  estate  should  be  (li\-idod 
in  eqnal  shares  between  his  two  children,  the 
ion  gets  £10,000  less  than  the  daughter.  The 
molt  might  have  been  more  startling  stilL  The 
residuary  estate,  without  providing  for  tho  £1(^000, 
have  been  only  £20,000.  That  is  an  event 
wioeli  the  testator  seems  to  have  contemplated  as  at 

ICBSt  possible,  becaOSe  he  diri-ut.-i,  that    wlmt  he  L;nl 

oorenanted  to  give  to  his  son  dkuold  be  taken  either 
towards  satisfaction  or  in  satisfaction  of  his  son's 
■hsia  nadar  tiM  wilL  The  son'a  wife  might  have 
dhd  withawk  iww  In  her  bntband*!  Bletfaoe,  and 

thai,  aecoriing'  to  thr'  viow  of  tho  nppollants'  counsel, 
ttw  testator's  endeavour  to  produce  equality  would 


lanlt  in  this— ^tba  eon  living  and  in  n  poaition  to 
marry  again  would  get  £5,000,  and  the  daughter 

would  carry  off  £15,000.  Suppose,  further,  that  the 
bequest  to  the  son  had  been  a  defiuite  sum  of  £10,000 
instead  of  b  ing  a  share  of  residue,  and  suppose  the 
ultimate  residue  had  been  givou  to  someone  else — 
an  eldest  son,  lor  instance — tiie  son,  in  whose  favour 
the  oovonant  was  made,  and  who  waa  ia  »  miitioa 
to  marry  again,  would  have  taken  notiiing  hm  a  Bfb 
estate. 

I  agree  with  Lindley,  M.R.,  that  such  a  result  does 
suggest  that  there  must  be  some  error  somewhere. 
But  I  desire  to  rest  mv  judgment  on  the  plaia 
language  of  tbe  iHU,  without  pnttii»  any  sknwiacl 
oonstructlon  on  any  words  in  the  hotohpot  olmaa  OT 
giving  it  a  peculiar  or  unusual  effect. 

I  think  that  the  appeal  moat  ba  diamiHad  wiih 
costs. 

Lord  HOBRia  and  Loid  Jamm  op  "BaMMStuBo 

concurred. 

Appeal  di«mi»ei<L 

Solicitors  for  the  appellants,  Flower,  NuMey,  A 
Fellovoe*. 

fioliciton  lor  the  rMpondant^  Bei/fv*  A  JBtjffkt, 


(Bmtt  of  Appi iL 

Eiom  Q.  B.  Dtv.  ) 
(L.  L.  BmSOx,  Kigby,  and         JTiiiw  17,  23, 1898. 
VavgllBa  Williams,  L.JJ.)  ) 

MACKINNON  V.  ClAKK.  (a.) 

Elfctiou  law — ParUameni — llUgal  practice — I^hulimg 
— Return  of  election  txpemea — "  Tratismit,"  meaning 
o/—Oamat  and  Illegal  Fradioe*  Prevention  Act, 
IWS  (46^  41  Vid.  e.  61),  t.  88.  snl-eseMoiM  1,  ft. 

By  sfciion  33,  $ub~aeetion  1,  of  the  Corrupt  and  Tllegal 
Practicfs  Prevention  Ad,  1883,  it  is  enacted  titat,  within 
thirty 'five  day»  after  the  day  on  which  a  candidate 
ratonisri  at  a  partiammtofy  Ucdion  U  dttiarei  Aekd, 
ih9  eUMon  a^mtt  **  $hall  trammiHo  fke  rebm^iff  vfjftm 

a  tr\u  return  "  respedin'j  (he  d^dion  exi>e7i.m.  By  sub- 
sediou  5  a  candidate  who  ho-i  faiUd  t<}  cornpli/  xaUh  the 
rafiiremeiiti  of  sedioii  33  is  liable  Ui  a  pfnaltij  for  earh 
day  on  which  he  rita  or  votes  in  the  House  of  Commom. 

The  defendant  u>aa  a  candidate  at  a  parliameniarjf 
election,  and  wat  declared  eMtd  on  Hue  2&rd  of  July, 
The  thirty- five  days  expired  cn  the  Vtth  of  August,  on 
which  d'ly,  nt  10  p.jii.,  tin'  defendant,  who  waa  hia  own 
election  ageid,  poatcd  to  the  reluming  officer  a  return  of 
hia  expentet.  The  return  reached  the  returning  officer  in 
t/te  tuiUatay  course  of  pott  on  the  29th  of  August.  The 
reiwm  was  incorrect  in  that  it  omitted  one  item  of  ex- 
penditure, as  to  which  the  defendant  had  not  received  an 
authorized  excuse  under  section  M.,  The  di/endant  aat 
and  voted  in  the  House  of  GbHHMM  M»  lA*  98tt  ^ 
Auyust  (uid  on  subsequcut  Siys, 

field,  that  the  defendant,  by  posting  the  return  on  the 
'ilth  qf  Auguit,  had  oamfiUei  with  Ms  nvuirsments 
secMon  83,  fu^-sscMm  1,  a*  lo  1rmmiu§im  wUhm 
thirty-five  day»,  and  that,  although  th>-  ntum  unt 
incorrci  t,  il  woi  mut  the  Uss  a  return  within  the  mean- 
iny  of  section  33. 

Appeal  of  the  defendant  and  cross-appeal  of  the 
plaintiff  from  the  judgment  of  Kennedy,  J.,  at  tho 

trial  of  the  action  without  a  jury. 

(o.)  Bapoirtld  I7  F*  O.  RonmsoN,  Bi^.,  Puriitwn 
at-Iiaw. 
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The  action  was  brought  to  recover  £4,900,  being 
forty-nine  penalties  of  £100,  on  the  groand  of  the 
defendaiit'H  having  sat  and  voted  in  the  Hoase  of 
Commons  on  forty-nine  ocawiona  as  member  for  the 
oeunty  of  Ositbnefls  witlioat  bsring  duly  tranimitted 
to  tho  returning  officer  a  true  tatun  wpaoling  bis 
election  expenses. 

At  the  geiuira'  1 1  :  tion  of  lSf>5  the  defendant  was  a 
candidate  for  I'arliament  for  the  county  of  Caithness. 
The  poll  was  declared  on  the  23nl  of  .luly,  wlion  tlic 
defeodant  wm  declared  to  be  duly  eleotad.  The 
defendaict  bad  aoted  u  his  own  electiott  i^«nt  and  it 
thereupon  became  Lis  duty  under  siictiuii  .13.  aub- 
section  1,  of  the  Corrupt  and  Illegal  PraeticM-H  Preven- 
tion Act,  ISS.'J,  to  transmit  a  return  of  his  election 
expersfs  to  the  returning  officer  within  thirty-tive 
days  from  the  day  on  which  he  was  declared  elected. 
The  thirty-five  days  expired  on  the  27  th  of  Aui;uitt, 
on  which  day  the  defendant  pouted  a  return 
of  his  electii  i  »\;itii!e.s  in  tLo  letter-box  of  tlie 
House  of  Couinions  at  10.4o  p.m.  This  retoru  kit 
London  the  following  morning,  and  in  tiie  ordinary 
oonne  of  port  waa  deliTcared  to  tba  ratmndng  officer 
on  the  29tli  of  Augut  The  ratam  wu  fnoomplete 
T^y  the  omission  of  certain  matters  as  to  which  the 
Court  of  Session  in  Sootlund  had  allowed  an 
H\ithori/,ed  excuse  under  section  .11  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  iHHli,  the  omis- 
sions being  due  to  inadvertence.  The  return  also 
omitted  an  item  of  £2  9s,,  for  which  no  authorized 
excuse  had  been  appliml  for  or  g^ranted.  The 
defendant  vi)ted  in  the  House  of  Commons  on  the 
28th  of  August,  and  uu  forty-eight  days  in  1896. 

Kennedy,  J.,  held  that  tho  return  bad  not  been 
tmumitted  until  it  zeaobed  the  cetaming  of&eer,  and 
€bat  titerafore  it  had  net  been  tnasmitt*^  within 


TiiTisiins'i.  Ill 


of 


thirty-five  days,  but  thnt  rl 
incorrect  return  was  not  a  fiiilureto  t  j  iHistui t  :i  :>'tiirn, 
and  tho  learned  judf^e  gave  ju(l<-:iiii  nt  ■  Ihe 
plaintlf!'  for  ouc  penalty  of  £100  in  rcsp42ct  of  the 
TOtiug  by  the  defendant  on  the  28th  of  August. 

The  Corrupt  and  Illegal  Pntottoet  Prereotioa  Act, 
1883: 

f])  Within  thirty-fiTe  days  after  the  (Uy  on 
which  the  candidates  returned  at  an  election  are 
declared  elected,  the  election  agent  of  every  candidate 
at  that  eleotion  shall  trancmit  to  tho  te/tmang  offioer 
a  trae  ntom  (in  thie  Aot  Tefonred  to  m  a  Tetarn 
reepeoting  election  expenses)  in  the  form  sot  forth  in 
the  second  schedule  to  this  Act,  or  to  the  like  effect, 
containing,"  &c. 

"  (5)  Itin  the  case  of  an  election  for  any  county  or 
borough  the  said  return  and  dccl.u'ations  are  not 
twnmitted  hefoia  the  ainiration  of  the  time  limited 
lor  the  porpoee  tiio  endldite  shall  not,  after  ihe  ex- 
piration of  snob  time,  sit  or  vote  in  the  House  of 
Commons  aa  member  for  that  county  or  borough 
until  either  such  return  and  declarations  have  been 
tranamitted,  or  nntil  the  date  of  the  idk>waiM»  of  fuoh 
an  aothoriud  azome  for  the  failure  to  transmit  the 
same,  as  in  this  Act  mentioned,  and  if  he  sits  or  votes 
in  contravention  of  this  enactment  he  shall  forfeit 
one  hundred  pounds  for  every  day  on  which  ho  so  sits 
or  votes  to  auy  peraun  who  mm  for  the  same. 

"'(6)  If  without  such  authorized  exoiuaatin  this  Aot 
artPHonad  a  oandidata  or  aa  eleotion  agent  fails  to 
oomplr  witii  tlia  laqninDHBtB  of  this  seoSon  he  shall 
ba  giuUj  of  aa  iUogal  pnotioe." 

The    dc/mdciiit    in    /H^rson   contended   that  the 
ra^uizements  of  section  33,  sub-section  1,  as  to 
Moimitting  the  return  wen  oompUed  with  U 
tatamimadaspatidwd  bjposi  within  the  tUr^flve 
dnf. 


10  W.  B.  319,  31  L.  J.  M.  C.  92.  and  Bmh  T. 

Goodwin,  11  W.  R.  309,  32  L.  J.  M.  C.  87. 

A.  T.  fM^i^^ft,  ().(■.,  f'ourthopf  Munroe,  for 
the  jilaintiff. — Tho  learned  jiidgn  has  rightly  held 
that  a  rsturu  is  not  tranomitted  until  it  comes  to  the 
hand  of  the  returnfog  offioer.  Th"  word  "  transmit  " 
has  always  been  oonstrned  a*  brnng  vqoiralflat 
to  lodge:  see  AipinaU  r.  Suiton,  [1894]  2  Q.  B.  549. 
That  case  turned  on  the  cinstnicfion  of  20  &  21  Vict, 
c.  -12,  s.  2,  which  providtiii  that  upon  an  appeal  hj 
way  of  case  stated  against  a  decision  of  jnstii  the 
appellant  must,  within  three  days  after  reoeiviog  the 
case,  **tiansttnt'*  it  to  the  court,  and  it  was  there 
held  that  the  case  mint  lie  lodj^ed  in  ciart  within  the 
three  day«.  There  is  no  reason  why  the  word 
"  transmit"  in  this  Act  should  be  construed  differently. 
This  construction  does  not  involve  any  banlabtp.  for 
if  the  return  were  sent  off  so  that  in  ordinary  course 
it  would  arrive  within  the  prescribed  time,  but  it 
happened  to  be  delayed  by  some  aoddeot,  the  p^rty 
would  Th.' entitVd  to  relief  wdiT  sf-^fion  34.  (Tbey 
aljio  ciu>«l  in  this  point  llurdlt  v.  IVaring,  22  W.  R. 
735.  L.  K.  9  C.  P.  435.)  Secondly,  the  der^u  i^ut 
failed  to  comply  with  the  Aot  because  the  return  sent, 
ht&ng  incomplete,  was  not  a  **  true  r»^um  "  withia 
soctioo  33,  sub-section  l.i^md  the  jtlatntiff  is  therxfore 
entitled  to  the  full  amount  of  the  penalties  claimed. 

Juoa  23.— The  judgment  of  tha  OoozC  (A.  L.  SmtH, 
BiOBT,  and  TAQOBAy  WitLTAMB,  L.  J  J.)  WM  nad  }xf 

A.  L.  Smith,  L.  J.— Ttiis  is  an  ntX'wn  by  the  plain - 
tiil,  us  a  cuiumon  informer,  to  recover  from  the 
sitting  member  for  the  county  of  Caithness  penalties 
amounting  to  the  sum  of  £4,900,  for  baviog  sat  and 
Toted  in  the  House  of  Commons  aa  member  for  that 
connty  forty-nino  times  without,  as  it  is  allege^l, 
luiving  made  u  return  of  his  election  expense?,  pur- 
suant to  s^'ction  .i^i  of  the  Corrupt  and  lUegAl 
Practices  Prevention  Act,  1883.  My  brother  Kennedy 
has  held  that  the  defendant  is  liable  for  one  penalty 
of  £100— that  is,  for  voting  unon  the  28th  of  August, 
180S,  and  Hie  defendant  appesJs  against  this  jadgmsnt 
of  the  learned  judge.  The  plaintiff  appeals  against 
the  learned  judge  for  having  held  that  the  plaintiff 
was  not  entitled  to  forty-eight  other  penalties  of  £  1 0<) 
aaoh,  amoontiug  to  the  sum  of  £4,800,  for  having 
TOtad  after  the  return  readied  the  retnrning  offioer 
upon  the  2f)th  of  August,  1  ?*?H .  The  facts  arfi  extremely 
short.  Upon  the  2:ird  of  July,  lyyj,  the  defendant, 
Dr.  Clark,  wiis  declared  elect<»d  to  represent  the 
county  of  Caithness  in  the  House  of  Comnaoiu.  At 
midnight  of  the  27th  of  Angost.  1895.  the  thirty-t«a 
days  within  whioh  Dr.  Cwrk,  who  waa  his  own 
dsotion  agent,  bad  to  main  (I  use  bate  adsrissdly  a 
neutral  word)  his  return  of  election  expenses  to  the 
returning  offioer  expired.  Before  midnight  of  th»t 
day — via.,  at  10.45  p.m.  upon  the  27th  of  August, 
1885,  Dr.  Clark  in  I«ondon  posted  bis  return  to  the 
returning  offioer,  who  was  resident  at  Wiolr,  in 
Caithness.  TTpon  the  next  day  (tb^i  2Sth  <>f  August, 
isft.j)  Dr.  Clark  sat  and  voted  in  the  House  oif 
Commons,  and  also  upon  forty-eight  ocirisioni 
8ub8«queut  to  the  receipt  of  the  return  by  the 
returning  officer,  which  reached  hiiu  upon  the  29th 
of  Augiut,  1895.  The  question  is,  m  these  oir* 
cumstances,  has  Dr.  Clark  beoome  liable  to  any, 
and  what,  penalties  un  l  r  the  Act  of  1883"  This 
depeiidtt,  hrst  of  all,  upon  what  in  section  33  of  th>) 
Act  is  the  meaning  of  the  words  "  transmit  tu  the 
returning  offioer."  Sub-seotion  1  of  that  section  runs 
thus:  *•  Within  tUrty-ilve  dan  after  the  day  im 
which  tho  Candida t^jis  returned  at  an  electiou  are 
declared  elected,  the  election  agent  of  every  can li- 
d«tei(th»tel«ott9n  hall  transmit  to  the  t«tqnii«i(( 
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cffic*r  a  true  retorn  (in  this  Act  referred  to   as  a 
return  reepect ill g  eIfet;tion  oxixjusca)  "  ;  and  by  sub- 
Mctioo  5  the  candidate  is  liaole  to  a  penalty  of  £100 
for  each  day  be  votes  without  havisg  done  so.    It  in 
Hid  on  behalf  of  the  plaintiff  that  tih*  WOrdi  "  trans- 
Biit  to  the  returning  officer"  mean  not  only  that 
the  retoTu  thall  be  sent  off  to  fbe  returning  offloer 
vithin  the  thirty-five  diiys,  but  that  it  shall  actually 
be  delivered  to  oc  lodged  with  bim  within  that 
penod.  It  wiU  b«  observed  that  the  section  says 
about  dsliTsn  to  oir  lod^prnt  of  the  return 
witt  f£»  ntnming  oAoer  wHliiii  the  thirty-five  days. 
This  is  remarkable,  for  if  loi.!gment  with  th«  returning 
officer  is  what  the  Legislat  are  was  aiming  at,  why  h».s 
it  not  said  so  in  dielinct  t+rins  ?    All  the  stction 
(Lscts  is,  that  the  agent  shall  withiu  the  prescribt-d 
period  transmit  the  return  to  the  returning  officer. 
Thifl  is  what  the  agent  has  to  do  from  whtre  he 
Itappens  to  be,  and  I  can  find  no  obligation  oast  by 
this  section  upon  the  agent  tv>  go,  as  m  the  present 
cue,  from  London  to  the  other  end  of  the  United 
Kingdom  to  ascertain  wheQiar  the  returning  officer 
Us  received  the  retotn ;  nor  in  tlie  Act  is  there  to  bo 
found  any  oUigatioo  npoo  the  ratarning  officer  to 
fcrwanl    to  the  agent  an  acfenowlficJgmeut  of  thn 
rtteipt  of  the  return.    The  word  "  transmit "  iii  this 
t<:ction  in  my  judgment  means  the  same  thing  as  the 
word  **  8€aad  "  or  "  remit,"  and,  for  reasons  I  will 
presently  give,    it  does    not  mean   "  lodge,"  ^  as 
the  plaintiff  contends.   The  plaintiff's  oanatnutioii 
of  the  word  "  transmit "  brings  about  the  extra- 
ordinary result  that,  if  the  return  is  sent  off,  say,  a 
week  befcoe  the  expiration  of  the  thirty-five  days, 
sod  in  atnplB  time  to  reach  its  destination  within  the 
thirty-five  days,  yet  the  oandidate  ia  goiltj  of  an 
iQeg&l  practice  (see  Motion  SS,  saV-aeotion  6)  if 
return  happens  to  jierish  npr  T-  its  way  and  does  not 
reach  tbe  returning  otticer  within  the  jireBcribed  timo 
Bod  the  memlKT  votes,  unless   ho  win   obtain  an 
"aothorised  esLcuse."    It  is  said  by  the  plaintiff  tliat 
aeotioa  33,  inb-section  6,  makes  the  uon-lodgtuont  of 
the  return  within  tlie  thirlnr-ilTa  days  an  illegal 
practice  ordy  if  the  candioate  does  not  get  an 
"autboiizeJ  t  xlh^i'  "  as  provided  by  that  section,  and 
if  the  letutu  penbhed  upon  the  way  through  no  fault 
of  fhe  candidate  he  could  always  obtain  such  an 
tMUmk  latliiaooiKeotF  We  mnet  look  to  aaotion  34 
of  the  Ad  to  lee  in  wliat  eaees  fbe  uonit  ean  make 
m  order  allowing  an  '*  authorijied  excuse."    Now,  it 
»i>peiir»  to  me  strange  that  the  8tatut«  should  make 
the  failur>  i  j  Lrausmit  the  return  within  the  thirty- 
frvedsys  within  the  meaning  of  the  section  an  illegal 
icactice  dependent  upon  whether  an  "  authorized 
oense"  for  not  doing  lo  oan  be  obtained  or  not. 
Bnt  in  respect  of  what  can  an  "  anthorized  excuse  " 
be  obtained?   Section  34  h  explicit  upon  the  noint. 
It  enacts  by  snb-section  1  (a)  that  "if  the  cauoidate 

•  •  .  ibeiri  tbat  the  failnru  to  transmit  nidi  Mbun 

•  •  *  haa  aiiien  by  leaaon  of  bit  iUimh  .  .  . 
«raiieondaefc  of  bis  deotion  agent  or  aab-ngent»  or 
of  any  clerk  or  officer  of  snuli  fip^^nt,  or  by  reaso 
cf  inadvertence,  or  of  any  rtitsonable  oauso  of 
a  like  uature,  aud  not  by  reason  of  any  want  of 
good  faith  on  the  part  of  the  applicant,"  the  court 
may  grant  an  "  autboriaed  excufie."  Take  the  case 
of  the  return  being  destroyed  whilst  in  transit  to  the 
ntnndng  officer,  tay,  in  an  accident  like  the 
ihsrgele  railway  accident  or  the  Tay  Kridge  acei- 
dcnt,  under  what  L^I  uf  "authorized  excuiiu"  in 
this  aeotiMl  does  this  comeF  It  seems  to  me 
«ndsr  Bona,  and  if  thia  be  ao  it  is  cogent, 
if  not  condnaive,  to  show  that  the  plaintifTa 
ftaiiing  uf  the  word  "  transmit"  if*  orroueous,  for  if  it 
uuauu  lodgment  of  the  return  with  the  returuiug 
''^-^^  liba  thirty-t»a  d^ndnottliawwBiig 


cff  of  the  retain  within  that  time,  there  would  aoreiy 
have  been  an  "  authorised  fflccnae"  obtainable  under 

section  'H  for  what  might  happen  to  the  return 
its  transit  to  the  returning  officer,  ao  that  if  it  arrived 
with  that  officer  outside  the  thirty-five  days  Lv  n  inr  ii 
of  circumstances  beyond  the  control  of  the  candi(iat*\ 
he  might  be  aWe  to  obUin  the  "  authorized  excuse  " 
provided  for  by  the  section  ;  for  it  nuut  be  admitted 
that  under  section  ,13,  sub-section  6,  without  obtaitdilg 
an  "  authorized  excuse,"  the  candidate  in  such  v.ir- 
cnmstances  would  be  guilty  of  an  illegal  pracUcu, 


perishing  during  transit ;  but  this,  in  my  judgmort, 
18  not  the  meaning  of  those  words,  for  they  mean  the 
overlooking  or  forgetting  of  something,  and  not 
aooidenta  which  may  happen  to  the  return  itself  after 
it  ia  aentofP,  and  wbilat  on  ito  way  to  the  retunnng 
ofGcer.  It  also  appears  to  me  tbat  Sttoh  a  kaa  of  the . 
return  is  not  covered  by  the  worda  **  any  reaeottaMe , 

oiuso  of  a  like  nature"  in  the  s«Hti'i!t,  for  thn 
perishing  of  the  return  is  not  of  _  a  like  naturo 
to  the  other  matters  mentioned  in  the  section. 
In  my  Jndgment  the  *'aathocised  excuses"  in 
section  34  do  not  oover  the  oaae  of  a  return 
perishing'  during  transit.  By  section  23  of  the 
Act  iKJwer  is  given  to  the  court,  irrespective 
of  granting  an  "  authorized  excuse,"  to  except 
innooant  aota  from  being  ill^al  pr^tices,  and  uutW 
tiiia  the  eandidataa  may  obtain  relief ;  but  this  in  no 
way  affects  the  question,  What  are  the  aota  fur  whioh 
"authorized  excuses"  are  to  be  given  under  aeotioii 
34,  sub-section  1  (u),  so  as  to  cause  the  non-sending 
of  the  return  within  the  prtscribod  period  not  to  \w 
an  illegal  practice  within  section  'M,  sub-section  0  l-* 
T  do  not  mmalf  think  that  the  caaes  cited— viz., 
Pennett  v.Tke  Chwn^wttrdeiu  </  UaMdge  wad 
Uanka  v.  Goodwin  and  others— throw  any  real 
light  upon  what  ia  the  meaning  of  the  word 
"transmit"  in  section  of  the  Corrupt  and  Illegal 
Praotioea  Prevention  Act.  IHHH,  and  if  I  w«)re  to  refer 
to  oases  I  would  dte  the  case  of  Comber  v.  Ltylandt  < 
r.  contly  decided,  but  not  yet  reported*  bj  the  Hoaae  ; 
of  Lordjj  upon  the  word  "  remit,"  in  file  eontraet  ha 
that  case,  lii  ^^ord  "transmit"  may  well  have  a 
different  meanmg  in  different  statutes  and  in  different 
contracts.  For  the  reasons  above,  1  cannot  agree 
with  my  brother  Kennedy  in  thinking  that  the  word 
"truMmit*'  in  thia  aeofion  meaaa  *' lodge,"  and.  in 
my  opinion.  Dr.  Clark  did  not  violate  seutiou  33,  sub- 
section 1,  when  he  voted  upon  the  28th  of  August, 
1895,  having  sent  off  his  return  t-  tfie  returning 
officer  at  10.43  p.m.  upon  the  day  betore -vis.,  the 
27tbof  AuguHt,  1B95. 

Another  point  waa  taken  by  the  learned  oonaaal 
for  the  plaintiff,  which  baa  only  to  be  atated  to 
show  that    it    is    utterly    untenable.      It   is  this 

 that  a  return  with  an  error  in  it  is  no  return 

at  all ;  that  although  an  agent  of  the  candidate  has 
sent  off  to  the  retacning  officer  the  return  of  the 
candidate's  election  expenaea  within  the  thirty-five 
days,  m  l  Hill  h  return  ha?  reached  the  returning 
oflioer  wuiiiu  that  period,  yet  if  it  be  subsequently 
discovered  that  an  exjiense,  aay,  of  2«.,  which 
should  have  been  returned,  has  by  error  boon 
omitted,  nefertheless,  if  the  sitting  member  in 
utter  ignorance  of  tbia  omimunit  has  TOted» 
say.  ten,  twenty,  or  even  a  hundred  timea  in  tiie  , 

House  of  Commons,  hi  i-,  ]v\h\c  to  a  penalty  of  £100 
upon  each  day  upon  which  he  votes.  This  notion  is 
to  me  preposterous.  I  entirely  agree  with  what  my 
brother  Kennedy  hae  held  aa  to  uia.  It  ia  said  that 
aeotion  33,  aob-aaotioB  1,  Miaots  that  the  ratarn  to  btf 
mada  wiiUn  fha  Udrty-tvadayi » to  ha  a  tEoa  zetnii, 
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and  that  a  return  with  a  blonder  in  it  is  therefore  no 
return  st  all  within  the  Act.    But  section  34,  sub- 
■wtifm  1,  ahowB  clearly  tluit  thia  ia  not  mtt  tot  hj  it 
oourt  maj  grant  an  antluiriitd  ttmue  for  tlie 

failure  to  "  tranemit  ench  return,"  and  alio  for  "  any 
error  ...  in  such  returo,"  which  shows  to 
demonstration  that  a  return  with  errors  in  it  is  still  a 
return  within  the  Act.  For  the  errora  which  did 
exist  in  the  return  tent  in  hy  "Dr.  Olark  he  has 
obtained  "  authon'zpd  excuses "  in  the  court  in 
Scotland,  excepting  as  to  a  sum  of  £'2  9i.,  which  was 
overlooked  when  "  authorized  excuses  "  were  applied 
for  and  obtained.  We  have  nothing  to  do  with  any 
proceedings  which  may  he  taken  as  regards  the  £2  9s. 
nam,  for  it  in  no  way  aAaots  the  olaim  of  the  nhrfntiff 
for  penalties  againt  Dr.  Olark  havinf^  votea  either 
IfTforfi  or  after  the  return  with  the  omission  in  it 
reaoiit  d  the  returning  ofBcer.  For  the  resaons  above 
I  think  that  Dr.  Clark  has  not  brought  himself 
within  the  meehes  of  the  Act  so  far  as  to  be  liable  to 
penelttos  lOr  haviag  voted  without  having  made  a 
return  within  the  Act,  and  that  the  appeal  of  Dr. 
Clark,  the  defendant,  succeeds,  and  should  bo  allowed 
^vit^l  ciist-s  hero  and  below,  and  thut  th"  ;ippi%'kl  c,f  the 
plaintiff  fails,  and  should  be  dismiseed  wiui  costs. 
Afpe^  oBpmd  j  crow  <yjwl  Umiued* 
flgliQitora  for  the  pbdnliff,  Li9gaUj  BMnMn,  S  Co. 


(Chitty  and  CJoUins.  L.  JJ.)  J 

Houtooicbbt  &  Co.  v.  Db  Bulnxs.  (a.) 

Practice —  Execution — High  Court  judgmeiU  —  County 
cavat—F^minit  h/  imtaimgatt—DeMon  Aett  1S69 
(82«»93  rte(.e.#2).s.  8. 

A  creditor  who  ha»  obUiined  a  judgment  in  the  High 
Court,  md  v^iermxrdt  obtained  from  the  eounfo  court 
judge  an  arwr  for  jtaymeiit  of  M«  rfeJt  Jjr  tRsfanneNfa, 
cannot  put  in  in"ti"u  the  High  Court  jirucvlurc  anr!  iMw 
execution  wUhual  going  to  the  counh/  court  Jiul'je  and 
getting  the  order  made  bg  him  ditchargrd. 

Jones  V.  Jmincr,  4  W.  R.  651,  25  L.  J.  Ex.  319, 
tipprwed. 

In  re  Ives,  Ex  parte  Addington,  34  IT.  &  fi03»  16 

Q.  B.  D.  605,  ovtrmMU 

Appeal  ol  the  pldntiflb  bom  Diriing,  J.  (ot 
(Aianbete). 

The  ptBintifiii  brought  their  aolton  in  I89T  and 

obtained  judgment  for  £400,  of  which  £45  43.  9d. 
remained  due  on  the  2nd  of  March,  189ti.  A  aocond 
action  was  Hubsequeutly  brought  for  £91  11a  3d. 
Ko  appearance  had  h&m  entered  in  either  action. 

On  the  2ad  of  March  judgment  was  signed  in  the 
first  action  for  £50  48.  Od.,  and  in  the  second  action 
for  £96  lis.  3d.,  £o  in  ejich  case  being  added  on  to 
the  debt  for  costs.  The  jilaintiirs  aj.pUed  by  way  of 
judgment  summonses  in  both  actions  to  the  county 
oourt  for  an  order  for  pojamit  by  hMtilmomtl  of 
both  judgment  debts. 

The  sommonMe  oame  on  for  heertng  on  the  Srd  of 
May.  The  evidence  as  to  what  htppcnod  on  that 
occasion  was  oonflicting,  and  the  Court  of  Appeal 
considered  that  orders  wore  made  ou  each  summons 
for  payment  by  instalments  of  aos.  a  month. 

Ctal  the  heaving  it  tmnsinred  that  the  defendant 
owned  some  fumitttre,  and  on  the  3rd  of  May,  the 
same  day,  two  writ«  of  fi.  fa,  wore  issued,  one  ou 
eeoh  jttdgnient. 

(a.)  Beported  by  W.  Suaux-huss  Qodsabd,  Kiq., 
BetnBter-»t>Ijeir* 


On  the  6th  of  Ma^  the  plaintaflSg  withdrew  the 
execution  on  the  first  judgment. 

Oa  the  11th  of  maa  the  defendant  took  oat  % 
nuBAone  bdFore  tte  iSmAtlt  reglitnr  to  est  adde  the 
execution  on  the  second  judgment.  The  registrar 
referred  the  matter  to  the  judee,  w  ho  set  aaide  the 
execution  and  ordared  the  pliliiMift  to  p«{f  ell  the 
costs. 

The  plafaktiffi  appeeled. 

T.  WilUt  Chitty,  for  the  appellanta. — ^The  point  is, 
whether  the  fact  that  n  judgment  creditor  hei 
applied  to  the  county  court  for  an  order  for  payment 

by  the  debtor  by  instalmenta  prevents  him  from 
issuing  a  writ  of  Ji.  fa.  in  the  High  Court.  There  is 
no  authority  to  the  cfl'ect  that  a  man  may  not  pursue 
all  hia  remedies  at  the  same  time.  Imprieonmeni 
under  section  5  of  the  Debtors  Act,  1869,  doea  not 
deprive  the  creditor  of  hia  right  to  issue  execution 
against  the  goods  of  the  debtor,  wad  consequently 
an  order  for  paynvTit  liy  instaliufntv  may  be 
followed  by  execution  ins  tead  of  imprisonment.  The 
didumfii  Cave,  J.,  in  In  re  /cm.  Ex  parte  Addington, 
34  W.  A.  «93,  16  Q.  B.  D.  66d,  that  so  order  of  the 
High  Oourt  to  pay  by  initdmeBti  don  not  take 
away  the  right  to  levy  execution,  covers  my  case. 
2so  order  tor  jiayment  by  instalments  has  been  made 
here.  It  has  simply  been  postponed.  Joitrt  v. 
Jenner,  4  W.  B.  651,  26  L.  J.  Ex.  318,  does  not 
apply,  because  that  case  me  deolded  hi  1806.  before 
the  Debtors  Act,  1869. 

A,  D.  liaUwn,  for  the  respondent. — In  re  Jtm  is  in 
direct  conflict  with  Jones  v.  Jenner.  It  would  be  a 
great  hardship  on  the  debtor  that  he  might  be 
imprisoned  on  a  committal  order  and  that  the 

creditor  might  also  issue  execution.  The  county 
court  judge  offered  aa  order  of  30«.  on  eadi 
summons,  or  £3  on  the  one,  and  no  order  on  the 
other.  The  nlaintifEi  are  now  tiding  to  go  behind 
that  ofiier,  and  it  b  a  breeoh  of  ttdOi  to  the  judge. 
The  c  iruity  cnurt  judge  ha?  in  effect  altered  the 
ju  IguuMjt  u:  tho  Uigh  Court,  lie  has  postponed  the 
ju'li^ni.'iit     ii;r     -.IX    ujonths,    and    that    bfin^^  so, 

execution  cannot  be  issued.  This  case  is  absolutely 
within  the  prindiJe  ol  JbMt  Jenner.  I  submit 
that  there  u)  ample  power  to  etay  execution  in  a 
proper  case,  and  this  is  one.  ForUier,  the  plaintiflh 
having  elected  to  go  to  the  ooasfy  ooart  eonnot  now 
go  back  to  the  High  Court. 

Chittg,  in  re^ly.— There  ii  no  question  <rf  dleorelion 
here.  The  plain tiffii  may  or  may  not  issue  a  writ  of 
ft.  fa.  The  county  court  judge  has  not  made  any 
order.  lie  has  merely  adjourne<l  the  application. 
An  order  varying  tlie  terms  of  the  jodgmeot  maaM 
an  order  for  payment  bj  inetolmente,  and  tiwt  1m 
not  been  made  here. 

Chitty,  ImF.,  refened  to  the  facte,  and  oontiniMd : 
The  question  ie  whettier  it  is  competei^  in  point  ef 

law  for  the  plaintiffs,  who  have  voluntarily  gone  to 
the  county  court  judge,  and  put  in  motion  section  5 
of  the  Debtors  Act,  1869,  to  afterwards  levy  execu- 
tion on  the  judgment  in  the  High  C  iurt  withoat  at 
any  rate  going  to  the  county  oourt  judge  and  Mtting 
the  order  maile  by  him  discharged.  I  think  that  the 
Act  means  that  if  a  person  goes  to  the  county  oourt 
and  accepts  from  the  county  (n  irt  jnl^i'  n.ri  order 
there  for  payment  by  instaluente,  ho  thereby  consents 
to  have  the  order  of  the  High  Court  modified  to  th« 
extent  of  that  order.  That  the  conntj  cout  judge 
has  lhat  power  is  nnqoestionabile.  Re  oan  direct  any 
debt  duo  from  any  person  in  pursuance  of  any  order 
or  judgnii  ut  of  that  or  any  other  competent  court  to 
lie  piii  I  by  inntalment«,  and  may  from  time  to  tim« 
rescind  or  vary  such  order.   That  is  the  language  ot 
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Oovw  or  ArvEAL,     MonrooimT  ft  Oo.  v.  Da  Btonw.— I>  aa  AsuintATiov.  Hi»h  Omnr. 


ge<:tioii  J.     It  seems  to  me  that  SO  loug  as  the  county 
c-jurt  ju'Jy^^'s  order  stands  there  is  u  modifloation  of 
tint  order  of  the  High  Court,  aad  it  would,  to  my 
nbd*  iiiT(dv«a  ^reat  inju'ttioe  to  a  defendant  if  it 
w«re  sot  to.  He  is  told  that  he  is  to  pay  by  instal- 
mmte,  and  the  instalments  in  such  a  case  are 
graerallj-  duiall.    lu  this  case  the  plnintiffs  did  not 
H«  tbfir  way  to  obtaining  execution,  uud  they  thought 
that  this  was  the  best  way  of  getting  their  money, 
■ad  tlie  defendant  haa  Icgrklly  and  faithfully  obeyed  > 
the  oidar  abioa  it       iium«.  Mid  has  paid  his  instal- 
ments up  to  the  present.    A  man  in  such  a  position 
exerts  hinaself  in  order  to  get  the  money  together  for 
the  T  Ti  -ie  of  complying  with  the  order.    He  does 
10  under  stress  of  liability  to  imprisonment  if  he 
mak«i  default;  but  I  thiok  he  would  be  likely  to 
be  aoaaled,  and  it  would  put  him  in  a  hard  position 
ir  h«         told  that  he  waa  atEU  Ifahie.  fin  gpito 
of  that,  to  pay  the  whole  debt,  and  that  what  goods 
he  had  could  be  taken  in  execution.    It  has  bten 
put  forward  as  a  ground  for  this  application  thai  the 
plaintiffs  have  cuscovered  that  the  defendant  had 
!ome  furniture,  but  that  fact  was  known  at  the  time 
when  they  obtabksd  the  order  of  the  oonntj  court 
judge,  and  iShay  ne^ortheleai  took  the  order.  The 
result  is  that  they  are  not  entitled   ao  long  na 
ihat  order  stands  to  levy  execution,  and  as  regards 
the  adjoumuiont  of  the  second  suminona,  I  think 
that  IS  part  of  the  order  which  the  county  court 
judge  made  on  both  summonses.     He  said  that 
the  dTf*^*"t  waa  topaj  30s.  iaatalmanto  on  the 
two  anmmoiuHM  or  £9  on  the  one,  and  fai  the 
latter  event  he  wonld  adjourn  the  second  summons. 
For  what  purpose      To  see  whether  the  defendant 
does  or  does  not  loyally  comply  with  the  order. 

Then  it  is  |>oiuted  out  that  under  section  o  of  the  Act 
<rf  1860  impnsoament  shall  not  operate  as  a  satisfac- 
tion of  a  debt,  and  that  the  Act  is  silent  as  to  the 
operation  of  an  order  for  payment  by  instalments. 
There  i?.  it  i-;  true,  nothing  in  the  Act  about  it,  but 
it  appears  to  me  that  the  iBafiouablti  coustruutiou  ui 
the  Act  is  as  I  have  stated.  Now,  how  stand  the 
■athoritiea  ?  There  is  the  oaae  in  the  Court  of  Ex- 
chequer in  1856,  long  befofe  the  Act  of  1809  was 
passed — fir.,  Joun  ▼.  Jenner.  There  it  was  held  that 
alter  proceeding  in  a  county  court  upon  a  judgment 
ia  the  High  Court,  the  plaintiff  could  not  issue 
CBaootion  iu  the  High  Court — as  FoUock,  C.B.,  said, 
<* if  A  plaintiff  elects  to  enforce  his  judgment  in  the 
afarior  eonxt,  thace  he  mint  nmain."  The  astoal 
jseirioii  was  that  the  plaintiff  ooold  not  obtain  a 
girniahee  order.  The  rej  ort  is,  no  1  ubt,  short,  and 
the  reasons  given  by  liie  iliifi-rLiiL  juilgea  are  not 
quite  the  same,  but  all  come  to  the  same  oooclusion, 
that  the  plaintiff  should  not  take  his  garnishee  order, 
nd  the  Chief  Baron  said  that  a  writ  of  /Uri  /aciaa 
tm.  the  indgment  ootdd  not  then  be  tewed  in  that 
eoori.  That  ease  was  before  1809,  bat  the  principle 
tppliea,  as  the  j-.j  Ti!:r-  iti'^n  to  the  county  court  tliere 
waa  founded  on  a  pitiiiit  issued  in  the  county  court 
tijion  the  judgment  in  the  Iligh  Court.  Now, 
kaTiDg  r^ard  to  the  Act  of  it  is  not  neoeoaiy 
to  do  wal;  bnt  the  ap]>lication  can  be  made  direct  to 
the  eonnty  eonzt  Jadga  himself.  The  maimninj:  of 
what  ttie  chief  Baron  aid  applies  to  the  present 
cote.  AgainHt  that,  there  is  what  Cave,  J.,  said  in 
Ih  rt  h-t^,  I'.  '  j'^rit:  Addintftim.  I  have  attended  to 
that  as  I  should  to  anything  that  fell  from  that 
kaoHMl  judge,  bat  it  seems  tu  me  that  he  has  not 
lakHi  Ihe  right  view.  He  has  taken  a  view  that  is 
ewliarj  to  that  taken  by  the  Court  of  Exchequer  in 
/dne*  T.  Jmnir,  and  it  seems  to  me  that  the  more 
r^asonatlo  view  was  that  adopted  by  that  court. 
Cave,  J.'s,  obeerratious  were  addreseed  to  the  Act  of 
U%lNii  ttejlum  no  i^eoiil  forae,  bi  ny  ogtadoii, 


beyond  this,  that  they  are  to  be  treated  with  respect, 
as  (lld'i.  Thfj  decision  in  Jones  v.  J'liitfr  wi.^  n  it 
cited  to  Caye,  J.  If  he  had  been  aware  of  that  case 
he  possibly  ironld  not  have  said  what  he  did.  I  think 
it  is  not  neoeMary  to  ttavaL  into  the  somewhat  en- 
tangled questions  which  have  been  taind  nnder  rnln 
26  of  order  25  of  the  County  Cooct  Bnfei.  Itiiink 
we  ought  to  dismiss  this  appeal. 

Oorxnra,  TtJS, — I  donot  think  it  is  necessary  to  add 

anj-thin^  to  the  reasons  which  have  boon  SO  fully 
stated  by  the  Lord  Justice,  and  with  which  I  agree* 

Solidton,  PrUmhastdt  Bf^fiM^  4  Oh. ;  fidi,  BoMe, 

&  Co. 


"J  1898. 

Ill  re  ABUITRATIOTr. 

Baking  -Gould  v.  isuAOKiNOTOir  Combined  Pick,  «itc., 
(LiittTED),  AHO  TE*  ARurruATioir  Act,  1889.  (ck) 

Company— Winding  np—Purchtue  <(f  undertaking — 
DttMntimi  aharehoUUr  —  .irftifro^oa  —  Award  of 
umpire — Validity  of  awnril  -Arbitration  Act^  1889 
{o2db  03  Fid.  c  49),  yir«<  achedule  (e),  (d)— Cbtn- 
pmtim  Ad,  1869  (39  4  26  FM.  e.  89^  ««.  161, 162. 

The  articles  of  aasix-iiitinn  of  ti  aimjKinij  constitute  an 
affreetncni  Iflirtrn  lh>-  tliarrhiihlfra  inter  se,  and  not 
betwetn  an  iiidividunl  ihnrthulder  and  thr  fnitpuny,  and 
conteqnndli/  arc  not  an  agreement  within  tection  102  «if 
the  ComiKinii:3  Act,  1H62,  bo  aa  to  exclude  like  right  of 
the  tkanholdtr  to  ntori  to  aiMratim, 

The  nwrdt  **  betng  eedltd  ontoad^  in  dauae  (c)  of 
th'i  first  schedule  to  the  Arhitration  Act,  18S0,  do  iwt 
mean  ocdiing  on  the  arbitrators  to  du  soim  aftcrijic  thing 
connected  with  tite  arbitration,  but  to  enter  on  the  apecijic 
biuifteu  of  the  arbitration.  Cmivjuent^,  wkert  naUee 
was  tened  on  arbitratora  calling  on  them  to  a^oiai  <m 
umpire,  and  their  award  toaa  nol  mode  titt  mors  fAoM 
fArec  months  after  the  receipt  «/  such  notire, 

Hr/d,  that  thepowt  r  ofilu.  tirhitrat  r,i  had  not  t.i'/dred 
by  ejffluxion  vf.  time,  and  t/tat  the  jurisdiction  of  the 
iHnptre  had  not  yd  arism* 

This  was  a  summons  in  the  action  to  enforce  an 
award  made  under  the  following  circumstjvuces : 

Article  I'lH  of  the  articles  of  aasociation  of  the 
defendant  company  provided  that  if  a  sale  or 
arrangement  should  be  made  vnder  the  Companies 
Aflt,  ISea*  a.  161,  the  pngBhai»  money  to  ha  pud  lot 
the  interest  of  a  iHsMntient  member  ahoold  be  endi 
sum  of  money  as  the  litjiiidator  could  obtain  by 
selling  the  sharts,  stock,  or  other  property  to  which 
the  dissentient  member  woidd  have  been  entitled  on 
the  completion  of  the  sale  or  arraugemeut  had  he  not 
expressed  his  dissent. 

iu  the  automn  of  1897  a  scheme  was  brought 
forward  for  the  reocHistmction  of  the  company,  and 
resolutions  were  passed  for  a  voluntary  wiudiiig-ap. 
On  the  9th  of  September  the  plaintiii'  dis^ieuted  from 
these  resolutions. 

On  the  16th  of  Ootoher  the  Uqnidator  entered  into 
an  agreement  for  the  lalo  of  the  aeaeto  ol  the  old 
company  to  a  new  company.  The  price  was  to  be 
24,000  fully-paid  shares  of  the  new  company,  which 
were  to  be  agfiliad  lor  by  the  ahnrehoiden  of  the 
old  oompany. 

(a.)  Beiported  by  J«  1>  SxuujoiQt  Ba^'t  Harristec- 
at*Lftw* 
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Ik  kk  Ahbitratiow. 


HiaH  OouRT. 


On  the  13tb  of  November  the  plaintifiF  brought  this 
ficfi  in  to  rcBtrain  the  licjuirlator  partiiiu'  wUli  the 
U0«t«  or  undertakiog  of  thn  old  compauy  without 
|iiOfiittB|(  for  his  interest  under  section  161.  The 
ia*ttflr  waM  referred  to  Mbitrntion,  but  the  company 
•ooeprtfld  tlie  arintralioa  mH«r  protest.  An  nmpire 
was  fipT.oinfed  in  the  arbit'-ation.  hthI  he,  on  the  30th 
of  Apnl,  ;898,  awarded  the  plaintiff  £100  for  his 
interest  in  thi' company.  Thr  pi  imt iff  then  took  out 
this  summoci,  which  waa  adjuunied  into  court  to 
enable  the  defendants  to  liriM  flw  qaeBtfoB  of  Cbe 
validity  of  the  awwd. 

BucJdey,  Q.O.,  uid  Onre  Bnmnr,  tor  the  sommons. 

Afattinsnn.Qj'.,  and  Jlttldail,  contr  i. 

The  argumoats  used  and  oaaes  cited  are  fully  dealt 
nifh  in  tM  judgment. 

Aug.  3. — Stihlunu,  J.,  stated  the  facta,  amd 
continued  :  Two  objections  have  beun  taken  to  th? 
award.  First,  it  ia  said  that  the  event  on  which 
arbitration  is  to  take  placf  under  section  It).!  of  the 
Act  of  1862  has  not  hftppenod  ;  si-condly,  that  tho. 
etent  which  gives  thr  umjiire  jurisdiction  has  not 
lu^ppened.  Section  1G2  provides  thus :  [His  lordship 
read  tbe  seotioii,  and  oontiiiuod :]  Now,  on  bdiall  of 
the  company  and  the  liquidator  it  is  <;  ntend^d  thtit 
article  12H  constitutes  an  agnsemeiit  within  the 
meaning  of  this  paction,  and  thut  the  right  to  resort  to 
arbitration  is  thereby  excludfd.  lu  opposition  to  this 
view  various  argumtmta  have  been  urged.  First,  it  is 
Mid  that  the  agreeuieut  noder  aectkm  162  most  be 
between  tibe  diaimting  parfiee;  and  it  is  mid  tiutt 
them  are  tbe  dissenting  shnreholdr>r  on  thn  one  hand 
and  the  liquidator  on  the  oilier.  I  am  not  aatisfied 
that  this  ir*  so,  and  that  those  nrr  the  ilispuling  jjiirties. 
ThM  language  of  atctiun  1<>2  and  Ui«  dcHisiuu  in  Ut 
Bmiz  v.  Antjio-lmlian  lta„k,  17  W.  R.  72-1,  4  Q.  B.  4<)2, 
eeoms  to  show  that  the  disjititiug  parttea  mast  be  tbe 
■bareholder  and  the  company.  Thm  aritM  this 
objection  :  it  is  wiid  that  tins  artickts  of  aasouiation  do 
not  constituti'  an  H<;ri'(  mrnt  between  the  shareholder 
and  the  coaipany,  but  between  the  sban  IioMsth  iutt  >■ 
te  ;  and  in  bu^iiHirt  uf  this  view  two  cases  are  relied 
on.  The  fir^t  it  EUy  v.  Thr  Posit ivr  Govfrumeiit 
SeatriUf  L^e  A$nuraiKe  Co.  (Zttaitei),  24  W.  B.  2.32 
■od  338,  1  "Ex.  Div.  20  «nd  88.  Th^re  the  articles 
contJUiu'd  a  clause  that  tho  plaintilf  Eley  shoidd  l>e 
Bolicitor  to  the  company,  and  he  acted  as  solicitor  for 
a  time,  but  idtiuiately  they  ceased  to  eniidoy  him. 
The  plaintiff  brougbi  an  action  against  tho  company 
for  Dreach  of  contract  in  not  employing  him  as 
aolioitor  in  the  terms  of  tbe  artioles,  and  it  was  held 
that  tbe  articles  of  association  were  a  matter  between 
the  shiireholders  inlrr  or  the  Hharnholders  and 
directors,  and  did  not  crcttte  auy  contract  between 
the  plaintif!'  and  the  company.  lu  that  case  Kley 
does  not  appear  to  have  been  a  shareholder— at  leait 
an  original  Hharoholder — in  tho  company,  but  in 
Broume  v.  La  Trinidad,  36  W.  K.  289,  37  Ch.  D.  1, 
a  case  arose  in  which  the  articles  of  assodation  pro- 
Tided  tbn(  (1  p  fliri  ( tora  should  adopt  iiiid  carry  into 
effect  with  or  witliout  modification  an  agreement 
wbidx  had  been  entered  into  before  the  formnlian  of 
tlM  oomnny  betweni  tbe  plaintiff  and  n  penon  tm 
for  ibm  bitendad  oompany,  by  wUflh  it 


stipulated  that  the  plaintiff  ahould  be  a  director, 
become  a  sharpholder  of  the  com}iHny,  and  Nhould 
liol  be  rHiiic^  J-  ti.l  ii;riT  I'-^'^S.  It  wut)  held  that, 
treating  the  agreement  as  embodied  in  the  articlrw, 
■till  fiNn  WM  no  contract  between  tho  plaintiff  and 
tto  cOBMBj,  tbe  Mrtiolee  being  only  n  oontnwi 
betfoen  ih*  mmbm  Mtr  m  and  not  betwaen  ibo 
ooMpiiqraiidflwpljHntift  TIm  matarial  paaMgea  in 


the  jadgment  of  tto  Ctooxt  of  Appeal  an  to  lie  found 

on  p.  1  .J  of  .17  Oh.  D.  [His  lordshit)  read  the  judgment 
of  Cotton,  L.J.,  on  that  page  and  al.<u)  the  jud»auent 
of  tho  present  Master  of  flie  Rolls  down  u>  th? 
words  "It  appears  to  me  upon  the  mat«ri»ls  before 
us  that  be  has  no  contract  with  the  company."] 
It  seems  to  me  that,  baving  ragud  to  tbaft  ^mnkm, 
I  cannot  treat  this  a«  a  oontraot  between  th«  diaBen- 
tient  shareholder  and  the  company,  an  !  I  think  that 
this  point  is  well  founded.  The  third  poiiit  which  is 
raised  is  this,  that  article  128  does  not  apply  i-  >  t  his 
case,  and  I  think  that  that  point  is  also  well  founded. 
Article  128  only  appliea  to  a  oaae  where  a  diasentMnt 
shareholder  would  bare  been  entitled  to  **«hanii 
stock,  or  other  property  **  npon  the  oomtdolfam  of  the 
arrangem-  rir  It  Li  had  not  cxpressea  his  dissent. 
Here,  under  the  agreement  of  the  15tb  of  October, 
l^yT,  a  sbiweholder  who  did  not  express  his  disiit^nt 
would  be  wtitled  only  to  n  nun  of  money,  he  would 
not  be  entitled  to  ibarei  and  stock  unless  he  did 
something  more,  unless,  for  example,  he  made  •& 
application  lor  allotment.  I  think,  therefore,  that 
the  first  objection  to  the  award  raised  OA  behalf  of 
the  company  and  the  liquidator  fails. 

Then  it  is  eidd  that  tbe  award  iabad  beoaose  the  um- 
pire had  no  inriadintinB.    Tbe  juriediotion  of  the  um- 
pire only  antea  if  tbe  adittraftora  dablare  in  writing 
that  they  cannot  agree  or  tbe  power  of  the  arbitrators 
has  expired  by  effluxion  uf  time.    It  is  admitted  that 
the  former  event  has  not  occurred,  but  the  question  is 
whether  the  latter  event  has  occurred.    This  turns  on 
the  provisions  of  the  first  schedule  of  the  Arbitration 
Aot»  1879,  daoee  (c).  [Hia  Imdabip  read  tbe  olaoaa,  and 
oootinned  0  Now,  it  it  not  oontanded  that  tbey  failed 
to  make  their  award  within  three  months  after 
I  entering  en  the  reference  or  any  ext»'nsion  of  fme, 
but  it  is  (aid  that  they  failed  to  make  their  award 
within  three  months  "  after  being  called  on  to  act  by 
notice  in  writing,"  and  that  ia  made  out  in  thts  way. 
It  ia  Mid  that  on  tbe  lltb  of  JaiMMj.  1886,  notice  waa 
served  on  the  arbitrators  to  appoint  an  nm^^rs.  The  three 
months  expired  on  the  1 1th  of  April  f^iifi  the  award  waa 
made  on  the  fJOth  of  April,  within  a  month  of  the  latter 
date.    The  question  turns  on  this,  whether  notice  to 
ajipoiut  an  uiupiro  is  a  notice  calling  on  the  arbitrator 
Ui  act  withiu  the  clause.    I  have  found  on  this  point 
no  judicial  decision,  but  the  ninaniog  of  "  entering  on 
the  reference  "  was  conridered  m  Baker    Stephens,  IS 
W.  R.  902,  L.  K.  2  Q  R.  't'2:i,  where  it  ^-n.s  held  that  it 
meant  not  merely  inakiiig  an  appointment  to  hear 
the  parties,  but  actually  begiiuiing  to  hear  them,  and 
that  an  award  was  maae  in  time  if  within  the  time, 
reckoning  not  trcm.  when  the  arbitrator  accepted  the 
office,  but  from  when  be  entered  into  tbe  matter  vi 
the  reference  either  with  both  parties  before  bim  or  ft 
peremptory  ajqwiutnient  enabuuf^  him  to  proceed  ex 
parU.    I  wiU  read  a  few  words  from  the  judgment  of 
Blackburn,  J.    He  first  says  he  does  not  think  enter- 
ing on  tbe  xefecenoe  means  aoocpting  the  office  of 
arbitrator.     Tben  be  says:  \J3sa  lordship  read  the 
judgment  from  the  words  "  It  is  plain,  as  it  seems  to 
me,  that  entering  upon  the  reference  means  something 
ehe  than  merely  accepting  the  oftic^,"  to '*  And  on 
the  whole  I  think  the  latter  is  tho  true  construutiou 
of  Um  MOtiont**  and  oontinued :  ]    That  case  does  not 
govern  tbe  pwawil  one,  bat  it  throws  aome  light  on 
uie  meaning  of  tbe  aeellon.  It  lennfl  to  ma  tbatthe 
words  "  b«'inp  called  ou  to  act "  do  not  mean  calling 
on  Uic  arbitrators  to  do  uome  f»ped[fic  thing  coniU5Ct« 
with  the  arbitration,  but  to  enter  on  the  substantial 
bnsiuees  of  the  arbitra  ^iou.  I  think,  therefore,  the  ubjeo- 
tion  is  well  fomidrd,  and  tbftt  tbe  jnriadiolwn  of  Ibe 
umpiie  doea  not  arise. 

Bolkiton,  Seal;  ,0oeC&  <fc  Anee. 
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In  fi  PBorait 
GoDWV  V.  Fbdioi.  (a.) 

Jrfw'm'rfriifi'iiii — Testamentary  expensei — Probate  costs 
—Costa  0/  unsuccess/uUt/  ojtposing  probate^ 

Ay  Us  win,  a  feffafor  chm^ed  hit  ruidtiary  rmt 

ah'f  i»rrsonaJ  niati'  vith  ihr  jKiymcnt  of  his  dthli  and 
/mttiii  and  ttiUnaeitiartf  txptmas.  His  persotuU  cstutc 
was  insujffieient  for  the  payment  of  his  debts.  An  action 
was  brought  in  the  Probate  Division  by  a  person  cJaiming 
ta  revoke  the  probate  of  the  will,  and  io  have  an  earlier 
ieill  established ;  but  that  action  was  difrnitiscd,  and  the 
ootttof  all  parties  were  directed  by  the  Vrohatt  Division 
ki  be  paid  vut  o  f  thr  Uslator's  estttd  . 

Held,  that  ihf  plaintijf's  coUs  of  such  adiWt  were  not 
MMMnftir^  expmses  urithin  the  meaning  of  the  provision 
w  Urn  wSUt  and  thai  theg  were  ther^ort  nk  f^abh  out 

*  Tliii  wma  %  nunmODS  taken  out  by  the  ezecntora  of 
the  will  of  John  Prince,  deceased,  for  directions 
whether,  the  personal  estate  of  the  t«itiitor  being 
insuffioieiit  for  the  jtayment  of  hia  d'^  tn ,  tli.  1  l  iiiitifiw 
Bughi  be  at  liberty  to  raiae  by  murteage  or  sale  of 
Om  testator's  real  estate  ft  MUD  snfBcieni  to  pay  the 
<x«u  of  all  j^arties  to  u  Mtioa  PftiKs  V.  Godwin 
Utely  pending  in  th*  Pxobfti*  IHvidoiii  divNtad  to  bo 
^iJdout  of  the  t«at»tot*«  wtat*  byanoidacof  the 

Probate  Ui vision. 

By  his  ■ftill  ditted  tie  Ist  of  April,  LSOj,  the  said 
John  Prince  deyised  Mid  btqucutbed  the  residua  of 
AaiTCaliiDd  personal  i^stat^^,  subject  to  the  pajaiaiit 
of  bis  just  debts  and  funeral  and  testamentary 
expenses,  to  his  children,  and  he  thereby  authorized 
u.l  I  [ii]  M  T>  I  1 1' i  "mih  executors  to  raise  by  uioitgngeof 
Li6  real  estate  any  sum  wbicb  might  be  ueoessary  for 
tha  potpoaaa  ol  his  aetata  and  nir  the  pajmant  of 
Isanaa* 

IheicataeordiedoiitlMi  S9libof  May,  1896,  and  on 
the  19th  cf  November,  1896,  his  will  «aa  proved  in 

common  form  by  the  executors. 

Un  the  1 3th  of  January,  1.S97,  the  testator's  widow 
commenced  the  said  action  of  J*rince  t,  Godwin  in  the 
Probate  Division,  impeaebing  the  validity  of  the 
testator's  said  will  on  vaiiooa  grounds,  and  she  claimed 
that  the  court  sboold  revoke  the  grant  of  probate  of 
tliitt  vill  and  aboold  decree  probate  of  u  prt- vious  will 
<iated  the  lOUi  of  June,  1891.  The  executors,  the 
defendants  to  that  suit,  denied  bar  aUegstions,  and 
riiimid  that  the  court  should  pronounoe  egainet  the 
vili  ert  Qp  by  the  plaintiff  and  decree  probate  in 
•oletnu  fonn  of  tbe  said  will  of  tbr  1b;  <if  Ariril,  1S95. 
The  said  action  was  beard  on  thv.  i.-iL,  and  2i!ud 
of  November,  1897,  and  in  the  result  the  judge  pro- 
Booead  in  ievoor  of  tbe  will  of  lUDo  and  ordered 
tfaaeslaof  allpariiaatofaBpaidoiitof  tiwteataior'a 
•Ate. 

Tbe  present  snmmotia  waa  subsequently  taken  out 

by  the  executors,  and  upon  it  the  (juufctioa  arose 
vktlittr  the  costs  in  (Jodwin  v.  I'rina  of  the  testator's 
vidow  wen  paymid*  out  of  the  veal  aatate  of  llie 

t«tator. 

Ij-mtr,  for  the  executors. 

MarUiit,  for  the  residuary  de\'ise*'8, — The  Probatt- 
Court  bad  not  jurisdictiou  to  order  pa^meut  ui  mhU 
Mtoiraalaatale:  i'ottny  v.  JJemly,  L.  iL  1 1*.  4  £. 
W.  B.  Pro.  JDig.  'iU;  rkarterv.  Vhmitsr^  224 
8i4,  SOk.1%.  2M;  /i»  n  JMee^  M  W.  B.  291, 


(a^)BipflEtad  by  W.  Soorr  THOMPMHr,  Baq.. 
BanutBMiit-L«w. 


31  Cai.  D.  485;  In  re  -SViaw.  43  W.  K.  139,  [1894]  3 
Oh.  616 ;  WiUiains  on  Bzaoutoie,  9th  ad.,  p.  311. 

E.  1'.  !/'■>■  itt,  ioT  tbe  widow.— Tistameutary  ex- 
ponses  are  by  the  will  charged  on  the  real  estate, 
therefore  these  costs,  being  t»'.staaieutaryexpen8<'H,  are 
payable  out  of  tbe  real  estate.  I»  r«  Price  does  not  touch 
this  case,  as  there  tbe  question  waa  as  to  epedlloally 
devised  real  obt^to.  Costa  of  Opposing  probate  were 
held  to  be  testamentary  expenses  in  Brown  v.  JJurditt, 
31  W.  B.  854. 

Martelli,  in  reply,  referred  to  .SAar/>  v.  Lush,  27 
W.B.  628,  10  Cb.  D.  468 ;  Patching  v,  BarnM,  45  L,  T. 
B«p.  29S.  SO  W.  B.  Dig.  M. 

SrmuHO,  J.,  atated  the  facts,  and  said :  It  is 
admitted,  and  upon  tha  anthorittea  it  is  quite  clear, 
that  the  order  of  the 'Probate  Division  of  tbe  22nd 

of  November,  1897,  affected  only  tbe  personal  estate 
of  the  testator.  The  question  is  whether  tbe  corts  of 
the  plaintiff  in  tbe  probate  aetion  can  be  paid  out 
of  the  real  Mtata  aa  teatamentary  expeoaes.  Now, 
this  ooort  has  not  drawn  a  Tery  narfow  Ifae  aa 
regards  the  uiraninp  of  "  testanivntaiy  atpenaeB, 
and  1  have  no  wi.nh  to  do  anything  VO  narrow  the 
dtfinition  v  hich  that  fxpreh.Hjnn  lias  received  in  thia 
court.  It  has  betoi  held  tb»t  whtre  an  action^  baa 
been  properly  brought  by  an  executor  or  adminis- 
trator for  the  administration  of  tbe  personal  estate, 
and  the  proper  parties  appeaT,  the  costs  of  both 
plaintiff  and  defendants  are.  as  a  rr'-Ti'"-nl  rule,  trsta- 
nientsry  exptnses  within  tliH  nu  amng  o!  (•uch  a  will 
aa  this.  Moreover,  it  is  not  necessary  that  the  acUon 
should  have  been  brought  by  the  executor.  The 
same  nite  applies  if  one  of  the  per&ons  beneficially 
entitled  comes  here  as  ;>laintiff  and  aaka  the  OOtut 
that  directions  may  be  given  to  the  exeotttOM  fOT  the 
j*roper  administration  of  tbe  estate.  Although  I 
have  not  been  referred  to  any  case  which  defines  the 
meaning  of  testamentary  expenses  as  regards  an 
action  in  the  Probate  Court,  1  ihould  be  sony  to 
lay  down  any  very  narrow  deflnirion  with  r^wdto 
For  example,  if  there  were  au  action  properly  brOQght 
by  the  trxecutors  for  the  probate  of  tbe  will 
iu  solemn  foim,  in  which  it  was  neces/  ary  to  Mimmon 
various  partiea  who  uiigbt  be  interested  in  disputing 
tbe  Talidity  of  the  will,  and  if  those  partita  appeared 
and  coTi tented  themselves  with  simply  cross-exaniinujg 
the  pluiutifl  8  witnetws,  or  with  producing  suth 
further  e\id(nef  us  in  the  judgiunt  of  the 

court  be  necetwuy  iu  uider  to  enable  the  court  to 
arrive  at  a  proper  determination  whether  the  will 
ought  to  bencoTedor  not,  I  should  be  unwilling  to 
say,  if  the  Court  of  Probate  said  that  these  were 
prop(>r  costs  to  be  paid  out  of  the  personal  estate, 
that  they  were  not,  or  might  not  be,  also  testamentary 
expensea  within  the  meaning  of  euch  a  will  as  thiii. 
Again,  eren  if  the  proceedings  were  not  taken  by  the 
exeontota,  but  by  some  other  peraon  interests  in 
upholding  the  will,  and  that  was  conaidairBd  by  the 
Court  of  Trobate  to  be  a  reasonable  oourae  to 
establishing  the  will,  I  should  be  unwilling  to  bold, 
simply  the  ground  that  the  action  had  not  been 
bitjugLt  ;  :  Lhe  executors,  that  tbe  plaiutdl  would  be 
excluded  from  a  benefit  in  the  will  charging  testa- 
mentary expenses  upon  real  ealate. 

But  here  the  jilaiutifTin  tbe  action  came  challenging 
the  will.  It  waa  not  a  mere  mode  of  getting  the 
d  eision  of  the  court  upon  tbe  validity  of  the  will  by 
reuotriug  the  will  to  be  proved  iu  sokniu  form,  but, 
Bsl  have  aaoniidned  from  the  learned  jud^  who 
tried  the  cii.xe,  there  was  a  serious  contaat  mised  by. 
tliiji  lady  as  to  the  validity  of  the  will. 

That  the  costa  of  the  .  a-  >  itora  in  tbe,  jjrobate 
action  were  testamentary  exptmseii  appean  to  me  to  be 
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beyond  controversy— they  ««ra  ooita  properly  inoarred 
ia  upkoldiiig  the  trill. 

™»  costs  of  the  plAiotiff,  on  the  other  hwid,  or  the 
pQlk  of  tI  ,  i^and  thty  an;  very  cjusidor*ble — were 
inciirreil  in  uoutesting  the  will,  iu  aeaertiuDK  that  it  was 
a  wiU  which  ouffht  not  to  be  rceognlMd  m  the  vfll  of 
tbetesUtor;  ma  ife  does  not  appeur  to  mn,  however 
indetiie  dsflnition  may  be,  that  those  costs  ought  to 
be  regarded  as  tostameutary  expenses. 

Solidtora,  Mortm,  Cutler,  &  Co.,  for  Chuiiinon  .t 
'^fuiw.  Leek;  Fmhn,  Stau,  A  /Wbn,  for  2V»»iKn*, 


Chan.  Div.  ) 
Kekewich,  J.)  June  22,  1898. 

HoPKOIft  AND  AMOTOBa  v.  HsuSWOftTH  AWD 

Awonnnt.  (a.) 

Mort'jatji' —  n,nJ   v^tntr  —  ICqnitithh   siib-mortynge  by 
^l^^trioritif—Ntdice—I^uiiaUe  mb-mortgagtet 

An  e'/uitnUf  »ub-mort(jii</i  hi/  ih: posit  i<f  th-  tyriginal 
mvi  tijMjt  dttda  o/thU  eataU  lonjert  im  th<-  iqniiable  sub- 
murttjayeet  an  interest  in  the  land  viurtyajnl,  and, 
eotuequmtljft  the  ikctrine  0/  obtaimug  friorify  bti  the 
giving  o/mior  lurfr'w,  doe§  not  ajmly  in  ttkk  com. 

In  re  Klchards,  Humber  v.  Richards,  Zi  W,  &  186, 
46  Ch.  D.  689,  considered  and  /oUowfl. 

By«n  Indentare  of  settlement  dated  the  11th  of 
December,  imi,  hc'mu;  the  settlement  made  on  the 
niarriage  of  Auguatm  and  Mary  Hannah  Williams, 
certain  property  was  conveyed  to  Williaia  Dqrlor  and 
John  Severn  Walker  to  be  held  by  them  upon  trust 
for  Mar^p^  Hasnah  WiUiaiiit  and  Angustin  WUliams 
•ad  their  children  as  therein  mentioned. 

William  Taylor  died  on  the  20th  of  Aujpust,  1874, 
and_  John  Severn  Walker  <lied  on  the  11th  of  Junej 
1875,  having  by  bis  will  appointed  his  widow 
EUen  Barber  Walker  and  the  plaintiff*  WlUiam 
Jeffery  Tftmkine  end  Qeoige  Tmclitt  his  executors. 

On  the  Sth  of  Deoember,  1873,  a  sum  of  £500,  part 
nf  the  tnut  property,  was  paid  oil"  and.  was  bi  the 
Lauda  of  R.  C.  H.,  solicitor  to  the  trust. 

Pending  the  intended  appointment  of  new  trustees 
and  a  permanent  investment  of  the  £600,  Mrs.  E.  B. 
Walker  and  the  plaintiffs  agreed  tint  B.  C.  H.  should 
ntain  the  £oOO  and  should  give  security  for  the  repay- 
ment thereof  with  intere.st  at  5  per  cent,  per  annum 
by  deposit  with  Mi  r  i  of  certain  mortgage  securities, 
dated  the  25th  and  liKth  of  October,  1875,  belonging 
to  him  and  of  the  documents  of  title  relating  to  the 
jwroper^  oonflrised  therdn.  On  the  s  th  o  f  Deoe 
1875,  K.O.H.aoeorffiBgly  deposited  with  Mrs.  E.  15. 
W  ilk  r  and  the  plaint ifTs  a  memorandnm  of  deposit 
fuid  the  deeds  and  documents  therein  specified.  The 
memorandum  was  to  the  following  effect:  "  I  have 
this  day  deuosited  with  Mrs.  Ellen  Barber  Walker  and 
Messrs.  William  Jeffery  Hopkins  and  George  Traefftt, 
tbe  devisees  in  truat  and  executors  of  the  will  of  the  late 
John  Severn  Walker,  Esq.,  deceased,  who  waa  the 
surviving  trustee  of  the  settlement  made  on  the 
uiarriage  of  Rev.  Augustiu  WiUtams  and  Maiy 
Hannah  his  wife,  the  above  deeds  and  writings  as  a 
iWWi^  lor  the  som  of  £500  lately  out  on  mortgage 
of  property  in  Worcester  recently  -sold  >vheu  -^ueh 
T>iorrc^?igr>  'was  i)aid  off,  and  which  snm  of  i'.jOO 
rem  11 1  us  in  my  hands  pending  the  appoiiitiueut  of 
new  trustees  of  the  said  settlement  to  be  proceeded 
with  forthwith.   And  I  undertake  at  any  t*tn«f  when 

(«.)  Itepotted  by  C.  C.  nExsiA,  Eiii7 
at-Liaw. 


I  coiled  upon  to  repay  the  said  sum  of  £000  with 
I  interest  thereon  at  '1  per  cent,  per  auiiutu.  and  hereby 
'  indemnihr  the  said  Eileu  Brirb.'r  Walker,  Williwu 
Jeffsry Hopkins,  and  George  Truetitt  from  all  Ui^bilify 
in  oesB  any  loes  or  defloieney  should  arise  in  respect 
(if  the  investment  of  the  stud  snm  of  £600  as  above. 
Signed.  R.  C.  H." 

Mrs.  E.  B.  Walker  died  on  the  2nd  of  October, 
1800. 

On  the  211th  of  July.  1891,  B.  C.  H.  sent  t»  Messes. 
Hughes  &  Brown,  toe  plafaitifb'  solidton,  a  dr4ft 

appointment  of  a  new  trustee  of  the  settleaieat  for 
approval.  The  draft  purported  ti  be  an  appoiuttnunt 
by  Augiistin  Williams  and  M.iry  Hannah  Williams  of 
Houry  Lucy  i>o  wdou  to  be  a  trustee  of  the  settlement  iu 
place  of  John  Severn  Walker.  R.  C.  H.  at  the  same 
time^  representad  to  the  fW«*^ti^  fciumij|fa  thsb 
solicitorB,  MiesBra.  Hughes  ft  Brown,  tiiat  he  wss 
authorized  to  act  as  solicitor  for  Henry  Lucy  SowdoQ, 
and  that  Howdou  had  agreed  and  consented  to  acoept 
and  act  iu  the  trusts  of  the  settlement. 

In  June,  1892,  the  deed  of  appointment  and  a 
tnnsflerof  the  trust  seouHties  to  Eloory  Lucy  Sowdon 
were  executed,  and  on  the  10th  of  June,  ISI12,  the 
plaintiffs  delivered  the  deeds  and  document'ii  spedlied 
in  the  m-Mh  )r;ir;;"lMr:i  cf  tl:f>  s'L  of  December,  1876|  tO 
R.  C.  H.  as  soiicitor  to  Henry  Lucy  Sowdon. 

As  a  matter  of  fact  Sowdon  had  neither  given 
aothority  to  S.  0.  H.  to  aot  as  his  solicitor,  nor  liad 
be  agreed  and  consented  to  accept  and  oot  in  tbe 
trusts  of  the  settlement ;  and  he  disclaimed  the 
trusts  of  tho  settlement  and  the  assurances  vesting 
the  ijrojtcrty  in  hiin. 

On  tbe  2uh  of  September,  1892,  R.  C.  H.  depositsd 
with  the  defendant  Harry  Raines  H^msworth  the 
deeds  and  documents  specified  in  the  memorandum  of 
depodt  of  tbe  8th  of  December,  1875,  as  an  equitable 
security  for  a  loan  to  him  of  £128  18*.  Id. 

On  the  oth  of  October,  1894,  John  Wootton,  the 
original  mortgagor,  under  the  mortgagee  of  the  25th 
and  26th  of  Ootober,  1876,  died,  and  on  |lie  30th  of 
Mardi,  1895,  K.  B.  HsmsworOi  gare  notice  to  tbe 
executor"  rf  Wootton's  will  of  the  deposit  with  him 
of  the  '-ii^L  ui  iSeptembor,  1892,  the  plaintiffs  not 
having  at  that  time  given  notice  of  the  memOMHEldlUI 
and  deposit  of  the  8th  of  December.  1875. 

On  the  12th  of  May,  is  jt;,  R.  c.  H.  being  insolvent 
executed  an  assignment  of  all  his  property  to  Hubert 
Aloysius  Leicester  upon  trust  for  the  benefit  of  his 
creditors. 

In  November,  18U7,  the  plaintiffii  brought  this 
action  against  Hemsworth  and  LsioMter,  claiming  that 
it  might  be  deolared  that  they  wsra  entitled  to  flcat 
charge  upon  the  mortgages  of  tlie  2Ath  aid  96tli  of 

October,  IST'X  imd  on  the  documents  of  title  relating 
to  the  proijerty  comprised  therein,  and  on  the  moneys 
secured  by  the  said  mortgages  in  priority  to  any  claim 
by  the  defendant,  to  secure  tbe  sum  of  £500  lent  by 
them  to  B.  C.  H.  and  Interest  thereon  at  5  per  cent, 
per  annnm.  That  an  account  might  be  taken  of  what 
was  due  to  them  in  respect  of  the  said  charge,  and 
that  the  said  charge  might  be  enforced  by  foreclosure 
uu  sale.  That  the  defendant  Hemsworth  might  be 
ordered  to  deliver  up  to  them  the  deeds  and 
documents  of  title  in  nis  poesessiop  relating  to  the 
nld  mortgage  security. 
The  def*  ndant  LeiMster  flienlaimed  any  intenekla 

the  property. 

The  defendant  Hemsworth  in  his  defence  atate<l 
the  faot  of  John  Wootton's  death,  and  that  he  had 
given  nolioe  to  John  Wootton's  executors  of  tha 
memorandum  and  the  deposit  of  the  24th  of  Septem- 
ber, 1892.  He  farther  alleged  that  the  plamtifEd 
were  guilty  of  gross  and  wilful  negligence  and  breach 
of  trust  in  handing  thedeeds  iu  litigation  to  R.  C.  H-t 
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tk>  tb«t  the  appoiutiuent  of  Sowdon  M  sole  trustee 
of  th*  Mtttttment  would,  if  carried  out,  have  beeu 
improper  uid  s  breach  of  trast,  as  not  being  within 
fie  power  for  the  appointment  of  new  tnisteee  con- 

tiJned  in  the  prttlejjifiit.  nii'l  '.Li-tt  i].r  ]i^iiiitiffs  bud 
n*d«  Qo  inquiry  to  bowdou  being  willing  to  act 
at  trustee,  or  aa  to  his  having  given  authority  to 
IL  (X  H.  to  Mi  M  hia  aolicitor.  By  w»7  of  oonater- 
ddm  the  defendant  Henwworfh  daunad  ft  dedftration 
-n-as  PTititlr-ri  as  fir'aiiist  and  in  priority  to  the 
|i.x.uuili  to  the  full  btntlii  uf  the  memorandum  aud 
defKMit  of  tho  24th  of  Sentember,  1S'J12,  and  tbe 
charge  th^by  professed  aud  intended  to  be  created. 

Warrington,  Q.C.,  and  5.  l>kk%naon,  for  the 
plsmti£b. — The  question  to  be  decided  it  as  to 
piiorilj  between  equitaUe  tab-moctnMi  lij  depout 
ef  s  legal  mortgage  of  freebolda.  Ae  doetrfne  of 

obtaining  iiriority  by  Tii;tic(^  r!oa8  not  apply  to  a 
cbtrge  upon  uuy  mltrtiist  in  land  :  In  re  /^tc/tunio, 
llnmhr  V.  Itirhnrdt,  ;39  W.  R.  18G,  15  Ch.  D.  589, 
ud  this  is  an  iutereat  in  laud  and  not  a  chose  in 
KtioH  inasmnoli  at  it  ie  ft  debt  eeeimd  by  ft  mortgage 
of  land. 

Bauiim,  0,0.,  and  J,  if.  MoUhnM,  for  the 
WMaiit  Hemewoith.  —  In  this  caae  both  tbe 

jlantiffs  and  the  defendant  are  sub-mortgagees, 
t&ving  an  equitable  charge.  The  case  of  In  rc 
Rkhardt,  JIuiiiUr  v.  liichartU,  is  different  to  the 
present  caee.  There  the  gtteeti(m  wee  between  an 
asngsee  of  the  mortgagee  and  a  cob-mortgagee. 
Bere  the  parties  have  each  a  charge,  by  equitnbln 
nb-mortgage,  on  the  debt  from  tho  original 
moTtgag  r  to  the  original  mortgagee.  An  interest 
of  this  nature  is  a  cm>>4f  in  action,  and  notioo  being 
Moessary,  whichever  party  gives  notice  first  gains 
(dority  :  Lmrle  t.  Jiali,  3  Boae.  1 ;  Lomridw  y. 
Cvftr,  3  Boai.  80;  /a  re  BmajM  TruaU,  12  W.  B. 
loeo,  2  Hem.  &  M.  89 ;  Wignm  AidUeyt  48  W.  B. 
147,  im-k]  3  Ch.  483. 

KxKBWTcn,  J.,  after  dealing  with  thti  alleged 
tj^jfligfuce  on  the  part  of  the  plaintiffs,  and  holding 
that  there  bad  been  no  such  negligenoe  ae  would,  on 
Ibe  aathoritiee,  poetpetie  them  to  the  defendant, 
ftooeeded : 

IWe  is  a  subordinate  poiut,  but  one  of  some 
iMifortancc.  It  is  nii  I  vl  it  notice  waa  necessary  to 
(ttdeci  the  eccuritiea,  and  as  the  plaintifis  did  not 
give  ootioe,  whereas  the  defendant  did  give  notice 
to  the  aaeonton  of  the  original  mar^igor,  the 
ilrf^iileul  ia  entifled  to  etaod  before  them. 

The  difference  between  equitable  estates  and  iu- 
'^rettg  in  land  on  tho  one  hand,  and  <Jnt»t»  in.  act  ion 
OE  the  other,  for  this  jiurposo  has  been  recognized 
<B  both  sidea.  The  queetiou  is,  to  whioh  olaae  doee  a 
iBortgage  debt  belong.  In  the  caae  of  /n  re  RMmrds, 
tim^  V.  Tlkharda,  Stirling,  J.,  reviews  the  authori- 
tws,  and  at  p.  597  of  45  Ch.  D.,  says  :  "  So  that 
from  the  time  of  Sir  W.  Grant  down  to  that  of  Lord 
Hstherley,  the  rule  with  respect  to  mortgage  debts 
W  beoi,  that  as  between  the  particular  assignee  and 
Ihe  ssngnee  in  bankruptcy  the  title  of  the^itioular 
•sagnee  prevails,  although  no  notiioe  has  been  given 
to  the  mortgagor  by  the  former." 

The  distinction  suggested  between  that  cma  aud  the 
I'Ttracnt  is  that  Stirling,  J.,  was  not  considering  the 
<Me  of  two  independent  dealings  with  one  mortgage 
by  way  of  sub-mortgage.  It  seems  to  me,  however, 
^itX  the  prindple  laid  down  by  Stirling,  J.,  covers 
^case.  and  it  would  be  mischievous  to  pare  down 
kii  Luiguage  in  Uj  i1  way  and  suiy  that  it  does  not 
txtmd  to  such  a  vaee  as  the  prtcxint  one.  It  is  true 
^t  no  case  exaoHy  in  point  seems  to  have  been  dis- 
•Bvaed,  but,  in  my  OflaioB,  the  iutaieit  eieated  by 


deposit  of  title-deeds  is  equally  an  interest  in  land 
for  this  purpose,  whether  it  is  created  directly  1^  an 
original  moitgagor  or  derivatively  through  an  in- 
tervening mortgagee  by  way  of  sub-mortgage  ;  and 

the  principle  is,  that  whenever  you  are  L  itliu^-  with 
interests  in  land,  tho  doctrine  of  ubtuimug  priority 
by  notice  is  inapplicable.  There  will  be  a  declaration 
accordingly  that  tbe  platntiffii  are  entitled  to  a  first 
charge  on  the  {Bdentose  of  mortgage  and  the  doeu- 
iijiuts  of  title  relating  to  tho  mortgaged  y.rf-jifrty, 
aud  on  the  moneys  secured  by  the  mortgage  in 

priority  to  any  claim  by  the  defoodaat. 

Solicitors,  Janson,  Co'-b,  .{•  Pearson,  for  /fughn  d; 
Broum,  Worcester;  A,  hunt,  for  It.  A.  Essex, 
Wopoeetig. 


^J^^j-  j  July  22 ;  Aug.  11, 1898. 

In  n  B.  Fbost  &  Co.  (LmirKD).  (a.) 

Company  —  Bham  —  Is$ue  o/  /ul^'faid  «hart$  «— 

Rtyistered  eoniradt—Svffirimt  statement  of  eontidem- 

ticti — I'ruji'^rty  purchafnl  ih  -trn't  nl  mi  r-  hj  hy  n  ftn  uce. 
to  prior  contrad — Comimnns  -lc<,  iWU7  (30  (£31  Kicf. 
e.  181), «.  28. 

Where  the  contract  mjisif  red  under  section  25  af  tht 
Companies  Act,  1867,  on  the  istue  of  ftilhj  jmid-up 
shares  merely  described  {by  xvay  of  recital  I  if  a  prior 
emUrttU  entered  into  between  the  vendor  and  a  trustee  for 
the  company)  the  properUf  sold,  as  "  certain  leasshold 
messuages,  shops,  and  premises,  toy  ether  with  the  yood- 
will  of  the  several  businesses  carried  on  hy  the  vendor 
njtun  till'  siDiif,  together  vith  tht  machinery,  plant, 
horses,  vuitu,  rarts,  fixtures,  and  Jittings  used  in  con- 
nection with  the  said  several  businesses.' 

Seld,  thai  th$  eomideratian  for  t4e  issue  ^  Uu  »ham 
IMS  tvptdeniUy  sfafed . 

In  ro  Mayuards  (LimitadX  48  W.  R.  916,  [1888] 
1  Vh.  bib,  notfoUouxd, 

Motion  on  beihalf  of  ehardiolden  fat  the  alKrre 

company  that  tho  register  of  tho  members  of  tho 
company  might  ho  rectified  by  striking  out  therefrom 
the  names  of  the  respective  applicants  as  the  holden 
of  aharea  respectively  set  opposite  their  names. 

By  an  agreement  dated  the  7tb  of  October,  1895,  and 
maac  between  Samuel  Frost  (thereinafter  called  the 
vendor)  of  the  one  part,  and  W.  H.  Chandler  (there- 
inafter called  the  trustee)  for  and  on  behalf  of  the  com- 
pany thereinafter  referred  to,  and  whioh  was  about  to 
be  formed,  of  Oa»  other  part.   The  vendor  agreed  to 
aell,  and  the  oompany  to  purchase,  the  MQMOtiva 
leaeeholdahope,  mortga^^es,  and  prembea  mentfened 
in  the  schedule  thnretu,  togetlior  with  the  goodwill  of 
the  several  busiliossfs  carried  on  upon  the  premises, 
together  with  all  muchincry,  pliitit,  horses,  vans 
carta,  fixtures,  and  tittings  used  in  connection  with 
the  several  bnsineasee.   The  eonrideration  to  be  paid 
to  the  vendor  for  the  sale  was  to  be  the  sum  of 
i' 'JO,  000,  payable  as  to  one  moiety  thereof  in  cash 
an     !is  to  the  remaining  moiety  in   fully  paid  up 
sh&ree  of  the  company,  and  it  was  by  thu  stud  agree- 
ment alio  provided  that  the  proportions  of  tho  pur- 
chase-meney  pftyable  in  aharea  and  caah  xeapeotiTdy 
might  be  Taried  by  enbetitating  other  ofeieoa  or 
amounts  of  shiims  (jf  the  compauy,  or  a  larger  or  leas 
amount  of  cash  and  sharas  respectively,   aa  the 
directors  of  the  company  and  the  TMflOt  t 
thereafter  mutually  agree  moa. 

The  oompany  waa  duly  inootpomted  on  the  9th 

(a.)  Reported  by  BaLBQH  B.  PttUXTOlTS.  £«q., 

* '  r-at-Lftw. 
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of  October,  1696,  with  a  uominal  «apiUl  of  £100,000, 
divided  into  100,000  shares  of  £1  each. 

By  another  agreeuieQtd»t«dtb«21rtof  Outuber,  I89a, 
md  made  between  the  vendor  of  tiio  flnt  p«rt,  W.  H. 
Chandler  of  tlio  setxniJ  part,  and  th«  coiupauy  of  the 
third  part,  tho  compiniy  liJuptud  auj  coufiruied  the 
la»t-uiei»tiou»)d  agrcemetit,  and  it  was  provided  that 
the  paruha8tt-uiout»y  of  £20,000  should  ha  paid  as 
foUons:  that  is  to  say,  by  the  idlutment  to  the 
Ytndor.  ov  M  ha  aboold  dtraet,  <d  19»$89  fully  paid  up 
pfelBranot  aharw  of  £1  «ua,  of  75  fully  paid  up 
found crs' shares  of  £I  eadi,  anlby  the  payment  to  the 
vendor  of  £'2,o\i)  cash;  auU  furtUur,  that  bt*fore  any  of 
the  fully  paid  up  shares  were  issued  a  proper  contract 
would  be  filed  with  the  Begistnr  of  Joint*8tock 
CompraiM. 

By  an  agreement  dat«d  the  18th  of 
1895,  and  made  between  Samuel  Frost  of  thf  one 
part  aud  t>.  Frost  \  (Jo.  (Limited),  of  tiie  othur 
part,  after  r^citiuje  that  by  au  agreement  dated  the 
7th  of  October,  Iw5  (beiog  the  agreement  first  above 
UMUtionod),  it  was  agreed  that  the  vendor  abuuld  aeli 
tod  the  company  should  purcbaw  certein  leasehold 
messuages,  shops,  and  priMnis.'i.  and  tlijit  h(»  should 
grant  to  the  compauy  and  the  company  would  accept 
the  lea*!'  of  certain  nttier  premises,  aud  that  the  vendor 
■hoold  sell  aud  the  company  should  purohate  all  the 
goodiHU  ol  Um  Nvanl  burincMW  oanied  on  by  the 
vendor  upon  the  same  respective  prcmisos,  together 
with  all  the  raachinerj',  plant,  h-irses,  vans,  and 
fixturc-H  jtiil  fitfii,L;s  II-,, d  in  connection  with  the 
several  businesses  as  thbrein  weutioued,  and  after 
reciting  the  formation  of  the  company  and  the 
agtewDent  nbove>aiBntiQii«ii  of  tlw  21at  of  October, 
1«95,  ft  WM  witnewMl  and  Mgnai  ta  follows :  (1)  The 
conijmi'y  shall  forthwith  cause  this  agreement  to  bo 
tiled  with  the  Registrar  of  Joint -Stock  Companies; 
(2)  the  cotiii  iiiy  shall  on  or  before  the  30th  of 
November,  Itido,  allot  to  the  vendor  or  his  nominee  s 
the  shares  mentioned  in  the  agreement  of  the  21«t  of 
October,  1895;  (3)  the  said  shares  shall  l>e  acc<>pt<  d 
by  the  vendor  in  full  satisfaction  of  117,1  SI,  being 
tnat  portion  of  the  purchase -money  of  i,'2(),iH)0  which 
under  the  hereiutiefore- recited  supplemental  agreement 
of  the  2lBt  of  October,  1895,  was  to  be  latkBed  by 
the  nllotment  of  foUy  paid  ap  iharet. 

The  agreement  of  &e  18th  of  November,  1895,  did 
not  contain  any  copy  of  the  schedule  to  the  agreement 
of  th<i  7th  of  Uetober,  l^f5,  or  auy  further  reference 
to  the  property  comprised  thereiu,  and  it  was  duly 
filed  with  the  liegistrar  of  Joiut-titook  Compaaiee,  on 
the  21st  of  November,  1895,  and  the  shaics  therein 
mantionfld  wero  ahortly  aitar«r»KU  iemed  to  the 
Tsndor  and  to  his  nomuiees. 

Doubts  having  been  raised  as  to  the  sunicieucy  of 
the  contract  of  the  18th  of  November,  1895,  so 
rensteredas  aforesaid  to  protect  from  liability  the 
fnjjy  paid  up  share*  iseoed  to  Samuel  Ffoetand  to  his 
noiuneee  thereunder  having  regard  to  eeoUon  25  of 
the  Companieji  A  t.  I'-'IT  this  motion  was  made. 

The  cvidencti  aiiu  Atd  that  the  application  was  a 
bond  fitle  one-  and  that  the  company  was  in  % 
prosperous  and  fiourishiug  condition. 

T.  II.  Carton,  for  the  motion.— The  question  is 
whether  the  consideration  for  the  sale  of  tho  shares  is 
■ufficientiy  stated  in  the  contract  of  the  I8th  of 
November.  1898,  filed  under  section  25  of  the  Com- 
panio"?  Act,  ISCT.  I  submit  it  is  not,  and  the  cas**  is 
govL'nifd  by  /(,  i;  Mai/mrtln  [/limited),  4(j  W.  R.  S4G, 
n^^^^^]  1  <'li.  jI  -',  and  I  also  rely  on  In  re  Kharaah- 
homa  Exploring  and  Progpeding  i^ndicate.  46  W.  B. 
S7,  C1897J  2  Oh.  4H, 

■'^  'r<l  Soenaly,  Jim.,  for  the  company.  — In  the 

voutraot  of  the  18th,of  Noreiuber,  1886,  the  oonsiden- 


tion  for  the  issue  uf  the  shares  is  stilted  to  be  the  side 
of  certain  leasehold  nieesuages,  shops,  and  prenii»<s, 
end  tiw  goodwill  and  stodi>in>trade,  and  that  is 
•affieieitt  partioolaiity  to  ooaeHlnle  a  proper  donlnwt 

(har,  ad9,  vmU. 

RoMEi;,  J. — This  case  is  one  of  considerable  im- 
portance aud  will,  I  am  glad  to  uoderstaud,  be 
brought  before  the  Ooart  of  AppeaL  I  need  therefore 
ooljr  atate  briefly  ai^  rneaom  for  holding  that  tfas 
motion  failm. 

I  have  the  misfortune  to  differ  from  some  of  the 
views  expressed  by  my  brother  Kekewicb  in  the 
very  similar  c*se  of  In  re  M'tyi,'ir'l<  {  Limit- i). 
but  I  note  in  that  uaae  the  point  arising  was  aut 
f oUy  argued,  and  nnder  the  oiroameftwieea  I  think 
I  ought  toMt  on  lay  own  jndgiMiit  in  the  pnnt 
case. 

To  comply  with  auction  20  of  the  Companies  Act, 
1867,  the  contract  tiled  must  show  ou  the  face  of  it 
the  consideration,  for  that  is  an  essential  part  of  the 
contract,  and  aocordin^Iy  in  In  re  KharatUwim 
Explorintj  uni  Pnf*j"diii'j  ^lyndimte,  on  appeal, 
it  was  held  that  where  the  su-L  sll  'd  tiled  uontracl, 
only  referred  to  the  uoosideratiou  by  stating  it  ouuld 
be  found  in  another  document  not  filed,  it  WOOld 
not  comply  with  the  section. 

The  question  before  me  in  this  case  is  whether 
what  is  nled  is  a  complete  contract ;  or  whether  what 
is  filed  is  not  in  iteelf  a  complete  contract  because 
(as  is  alleged)  it  does  not  suniciently  state  ou  the 
face  of  it  the  cousideration.  If  what  is  tiled  amounts 
in  itself  to  a  complete  contract,  including  a  proper 
statement  of  the  eonsideration,  then  the  aootioo  is 
complied  with,  and  t  know  uf  no  sottotent  rMSon 
why  the  section  should  have  a  meaning  or  efTect  giron 
to  it  beyuud  what  is  conveyed  by  the  exact  language 
used. 

Now,  fairly  viewe<l,  is  the  consideration  stated  on 
the  face  of  tbe  filed  ilocameot  in  the  case  before  me? 
I  think  it  is.  The  document  shows  that  the 
consideration  was  (stating  it  shortly)  that  the  vendor 
had  agrend  by  a  j)revioiis  contract  therein  mentioned 
(but  not  filed)  to  sell  and  lease  to  the  company  certain 
leasehold  premises  and  to  sell  the  goodwill  of  the 
bosinese  oairied  on  by  the  vendor  on  those  premiaet^ 
together  with  the  maobinery  and  fittlnge  ttsed  la 
connection  with  those  biisiri;"--sp-:  n-^  tV,prr--in  niontioned. 
That  is  a  shurt,  but  to  my  uiiud  butii^iaiit,  statement  of 
thf  conoideration,  and  I  do  not  think  it  was  essential 
that  the  full  particulars  of  the  leaseholds,  businesses, 
and  plant  should  be  detailed  in  the  filed  contract. 
Indeed  if  the  other  view  be  held  I  do  not  know  what 
limit  could  be  placed  on  the  particulars  required  to 
be  set  forth.  Would  a  full  list  of  the  machinery, 
plant,  horses,  vans,  carta,  fixtures,  and  fittings  be 
required ;  or  if  not,  why  not  ?  It  is  not  as  if  under  the 
sectioo  it  was  made  eaeential  that  any  persMi  seeing 
the  filed  contract  sboold  be  able  from  it  alone  to 
!  ascertain  the  exact  value  of  the  consideration  as 
compared  with  the  shares  to  be  allotted  or  Ciish  paid. 
I  can  see  nothing  in  the  action  requiring  such 
particularity  in  the  statement  of  the  consideration. 
As  i»«viouuy  observed,  all  that  the  Act  says  so  far  as 
concerns  the  consideration,  is  that  the  rwistind 
document  most  be  a  contract — ^by  which  no  mobt  is 
meant  a  contract  complete  In  itself— including  the 
consideration.  And  I  do  not  think  that,  apart 
from  what  can  l>e  gathered  fro-s  the  Act 
itself,  the  court  should  construe  tho  eeotioo  fay 
speodatlmis  or  oonslderalioas  ae  to  'bet  rsasone 
,uay  or  may  not  have  induced  the  Legi.nlatnrv'  t'»  paw 
the  Act.  This  being  so  1  do  not  see  why  it  is  re- 
quired to  at«te  the  consideration  in  tLe  I'llixl  contraot 
under  seuUon  2i  with  more  pattiouiarity  than  wwiH 


biyuizca  by  GoOgle 


YAXLTO,    f»<ir.tt.MiM     THE  WEEKLY  REPORTER.  » 

UiOB  CoD&T.       Ik  rb  i).  J<'ko«t  &  Co.  (Limitso).— Cowkk  v.  Tbubititt  (Limitsu).      Uiou  Covst. 


b«  neccuary.  sa)-,  in  stAtiiig  it  in  writing  in  any 
azrennent  required  by  statute  to  be  in  writing.  And 
;•  spj*aj«  to  me  that  a  cont'ideration  gtnted  with  such 
particaUrity  aa  that  I  am  now  considering  would 
tnodoubtedly  te  to  ba  snffioiently  stated,  if  in 

vzitillg,  to  aiwvar  th«  reqairements  of  anf  Boch 
ilbAai»  u  Ilw¥6  rafarreclto ;  take,  for  example,  aection 
i  of  the  Statat<)  of  Frandt,  which  ooTered  i^iarantt-es 
before  the  Act  19  &  20  Yiot.  o.  97.     Tinder  that 
section  certain  agreements  have  to  M  in  writing, 
afptd  hf  the         to  be  charged,  and  accordingly  it 
ImIimb  ImM  unt  tiio  oonnderatioQ  mavt  appear  in 
writing:  see   Wain  t.   WarlUn,  5  East  10,  and 
Ffiuiu^i  T.  Wakefield,  4  B.       Aid.  595.     Could  it 
pti#«ibly  t)^  held  under  that  section  that  h  statement 
in  IV  jigneil  written  a<rre«»Ttient  that  the  consideration 
the  wle  of  certain  goi  tls  and  cbatteU  which  biMi 
(■NO  handed  over  «m  iiMnifficwnt  booauae  the  details 
of  4ew  KDods  mnH  diatleli  bad  to  be  aaoeiiaineil 
parol  evidence      I  thint  not.    And  when  T  loolc 
at  the  jadgmeiita  of  the  I«ords  Jiutices  in  the 
Khitnuihoma   m«r,  it  apponrv    to    ino  that  they 
cvtfoUj    guarded   themtelvos    from    ita  being 
luppoM  that  the/  oonaidered  the  atatement  of 
the  con«ideration  in  the  contract  to  bn  filed  undor 
tection  25  of  the  Act  of  1807,  required  such  particu- 
hrity  as  is  inuated  in  the  case  ijf)w  bt^fore  me. 

lastly,  I  may  add  that  if  such  a  docuuient  as  I  am 
conjidering  be  held  no  contract  within  the  meaning 
timdtioo  2$,  aeetioD  ii  will  ia  vy  optoiim  prove  to 
bavmlaldie  tratp.  If  flw  apfiliflanta  before  meare 
right  and  this  company  had  been  wound  up  before  the 
applicants  moved,  the  court  must  have  held  them  liable 
to  pay  in  full  on  their  shares,  aud  many  person.s  are 
libly  thereafter  to  be  made  liable  because  they  or 
tMr  adfttera  had  interpreted  the  word  "  contract  " 
iaiadion  25  in  what  appeal*  to  m«  in  a  fair  and 
nnooabk)  way. 

Moitoii,  ISdmondt  Jk  Rutherford. 


Oowr  9.  Tbubfiit  (liDazBD}^  (a.) 
LaOifd  ami  fma'.'     /         CoaifriicliDii— Fidea 

demciiBtratio. 

IFIttn  then  it  o  tuffif^mt  description  $ei  forth  of 
fftmitu,  a /alte  dtmonstratii'ii  maij  bf  rrjfi  t,-,{. 

The  dfftndants,  who  wrrt  the  occupier  a  and  owners 
/to  term  of  years  of  tioo  houses,  Nos.  13  and  14,  Old 
fmi  itntt,  hv  muderUKm  dtmited  to  tAa  jdamtijf  room 
n  a»  nMud  floor  of  DRw.  13  and  14.  **fogether  m'th 
fitt  inyrtts  and  egress  for  the  le^iff,  her  servants  and 
tmtimers,  through  the  staircase  and  jKumge*  of  Nf.  l.'J 
t«  e.,'i  J riin  th^  d'mi'td  rouTiis."  Thern  urns  (t  aUiirian? 
■n  S'l.  14  If'iditiij  to  and  from  the  snid  romm,  and  not 

.Vo.  la,  and  no  other  way  to  which  the  above  grant 
«mU  There  vytx,  ],>yv>ever,  a  lift  in  No,  13,  the 

w*  •/  vhtth       the  plniutiff  teas  provided  for  by  the 

/iiii,  UaU,  the  above  grant  containing  a  grtint  of  a 
r^ht  of  way  over  the  Uaircase  and  passages  leading  to 
^f"!  from  the  demised  roomtt  the  uwy  granted  was 
"•^enily  certain  for  the  court  to  r^feet  the  vmdt  "  of 
Sk  13,"  as  being  a  fabia  demonstratio,  notwithstanding 
jK*ition  in  the  description  of  the  imif  ;  and  the 
■'-t^l  niut  he  construed  as  'jii-hnj  n  rirjht  </  hhu/  or' t  t/ir 
^*rca»e  m  No.  14,  that  being  the  only  access  which  could 
^iimrtfmfToiibiglhegrmd. 

(■•kB^oiCBa  hf  J.  F.  Waist,  Esq.,  Btntolar-«t- 


Action. 

Tho  plaintiff  carried  on  the  business  of  ladies'  tea- 
rooms umi  a  ladies'  club.  Tho  defendants  were  the 
occupiers  and  ownt^rs  for  a  term  of  years  of  Nos.  13 
ajid  14,  Old  H"nd-striw»t. 

By  an  underl<>a8e  of  the  24th  of  December,  1895, 
four  rooms  on  the  second  floors  of  Nos.  13  and  14.  and 
one  room  on  flic  third  fl  >or  of  N'o.  11,  were  demised 
to  the  pliuntiil'  "  together  with  free  iugrefw  and 
egress  for  tho  lessee,  ht(r  servants  and  customer!, 
through  the  atainMse  and  paaaages  of  No.  13  afore* 
•aid  to  and  from  the  premiaee  hereby  demieed  on  tihe 
second  floor  of  th«  Haid  messuages  Nos.  and  11 
aforesaid,  and  through  the  stmrea-je  and  passages  of 
No.  1  1  aforesjiid  from  the  second  tl'X)r  of  the  said 
pr>4ini<ie«  to  and  from  the  room  hereby  demiaedon  the 
third  floor  of  No.  14  afoieeaid  at  all  times  durug  tho 
term  hereby  granted." 

It  appeared  that  fbere  wae  no  etairoate  in  No.  IS 
leading  from  Old  Bond-street  directly  to  the  demised 

K remises,  the  only  staircase  which  gave  such  acoesa 
aving  been  pulled  down  when  the  lift  was  made  in 
1893.  There  was,  however,  a  staircase  in  No.  14,  bttt, 
aa  tble  wee  nnteored  tbrongb  the  defendants'  shop  on 
the  gronnd  floor  of  No.  14,  the  defendants  declined  to 
allow  the  plaintiff  to  use  this  stairoase  except  in  caae 
of  tire  or  otln  i  i  i>  rgenoy,  and  insisted  that  she  and 
her  customers  niuRt  gain  access  to  the  demised 
premises  by  means  of  the  lift  in  Ko.  13,  for  the  use  of 
whioh  by  tbe  plwntiff  qnoikl  proviaaona  bad  been 
made  by  tiie  nndetleaM. 

The  plaintiff  claimed  a  declaration  that,  under  the 
circumstances,  and  upim  tho  true  construction  of  the 
underlease,  she  was  entitled  to  a  right  of  access  to  the 
demised  premises  through  the  shop  by  the  staircase  in 
No.  14. 

The  defendants  oounterolaimed  for  rectification  of 
the  underlease,  on  the  ground  of  ooramon  mistake,  by 
striking  out  from  the  grant  the  words  "  the  staircase  " 
and  all  other  words  purporting  to  grant  any  right  of 
way  other  than  the  nght  to  use  the  lift  in  Ho.  13  and 
the  passages  loading  uereto  and  therefrom. 

Farxoell,  Q.V.,  and  Stock,  for  the  plaintiffs.— On  the 
true  oonstonotion  of  this  grant,  a  nght  of  aooeei  to 
the  staircase  leading  to  the  demised  premises  was 
given  to  the  plaintiff,  and  the  words  "  of  No.  13  "  is 

fiha  ■ifun'iisti    r,,  iiud  may  be  disregarded:  Elpbin* 
stone  on  Int^rjiretation  of  Deefls,  pp.  157  and  158. 

Leveii,  Q.C.,  and  «/.  A'.  Jin>oh-'-,  for  the  defendants.— 
The  doctrine  of  falsa  deinonslrutto  <loea  not  apply  to 
this  case.  You  cannot  ooMtcoe  a  grant  of  way  over 
tho  staircase  of  No.  13  ittto  ft  gMnt  of  Wttf  OfW  tfa« 
staircase  in  No.  14. 

Fanoell  replied. 

Cur.  adv.  vttU. 

Aug.  5.  — TwoMKu,  J.— The  first  point  whii  h  irisoa 
concenis  tho  trua  uouatruction  of  the  underleaiie  to 
the  plaintiff,  and  may  be  shortly  stated  as  follows : 
[His  lordship  having  shortly  stated  the  laots,  and 
the  words  of  the  gr.uit,  oontinaed:]  Now,  there  waa 
and  is  a  staircase  leading  to  and  from  the  demised 
room^,  and  no  other  way  to  which  the  grant  of  the 
right  of  ingress  and  egress  coiild  apply :  but  this 
staircase  is  in  No.  14,  and  not  in  No.  13.  There  is  a 
staircase  in  No.  13,  bat  it  does  not  lead  to  the 
demised  rooms,  and  it  is  now  common  ground  that 
that  staircase  was  certainly  not  demised  or  referred  to 
by  the  grant  in  question.  The  ijuestion  is  whether 
under  these  circunistHnces,  as  a  matter  of  construction 
of  the  underlease,  u  right  oi  way  over  the 
staircase  that  does  lead  to  the  rooms  mostnotbabeJd 
to  pass,  and  the  woidi  in  the  grant  **ol  No* 
13"  be  xejeoled  «■  >biNi  demonrtrafja.    To  my 


biyiiizca  by  GoOglc 
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mind  the  point  is  one  of  ffteikt  difficalty.  Since 
the  trial  I  havo  cnnsidprcHi  the  mimoroua  authorities 
bearing  on  the  point,  some  of  which  are  not  easy  to 
feconole,  and  in  the  result  I  have  come  to  the 
oonoiiUBon  that  oa  thia  quMtioa  of  oofMtmotum  the 
pldntiff  is  ri^ht. 

The  prini  iple  on  which  tho  casM  bearing  on  the 
point  have  been  decido'l  has  bwn  variously  stHted. 
Oae  way  in  which  it  may  b«(  put  is  the  following: 
"  In  oonstruiog:  a  deed  purporting  to  assure  a 
property,  if  theru  be  a  deeuription  of  the  property 
sufficient  to  render  certain  what  is  intended,  the 
addition  of  a  wrong  name  or  of  an  erroneous  state- 
ijit'Jit  /IS  111  quantity,  occujiannj',  locality,  or  an 
t'rroneous  eiiumeratiou  of  particulars,  will  hiivo  no 
pflfoot."  And  Pi»rk«.  J.,  in  Doe  d.  Smith  v.  <  I  alio  wan, 
6  B.  &  Ad.  43^  at  p.  hl^  stated  the  priooiple  m  followi : 
**The  rule  b  clearly  settled,  that  where  ^ere  is  a 
BufBctent  description  Bci  forth  of  jiriMiiiies  by  giving 
the  name  of  a  closf?  or  othcrwiso  we  may  reject  a 
f»lRa  doiiioiiMtratiou."  Among  tho  numerous 
authoritieit  illustratiiig  the  principle  I  will  aeleot  the 
oese  of  WroUtley  Jdbnu,  Tlowdeii  187,  lor  the 
oboerratioos  of  the  court  in  that  case  at  p.  191  of  tho 
edition  of  1816  appear  to  me  to  boar  directly  on  the 
case  before  mr,  Tlir  <  art  thoro  had  to  consider  tho 
effect  of  a  U*!i->  <  f  bill  the  lessor's  farm  in  Brosley, 
then  in  the  tt  u  ir  j  aud  oocopation  of  Roger  Wilcox, 
and  decided  that  inaenraon  m  the  word  "farm" 
aigoUted  the  eapltd  or  oiiMP  messuage  or  honie  and 
all  tho  lands  lying  to  it,  and  ho  had  a  certainty  in 
Itself,  the  court  could  <lisr*>gard  the  erroneous 
description  of  "  in  the  te'mn?  and  occupation  of 
Boger  Wiloox,"  because  "there  is  a  certainty  in  the 
tUi^  demieod  yii.,  Um  farm  in  Broaley,  and 
■0  another  certainty  put  to  a  thing  which  was 
onrtain  enough  before  is  of  no  manner  of  effect "  ; 
and  the  court 'li>tiri  L;  i;'ili  -l  tho  case  from  one  whore 
the  property  was  nier^ly  described  by  an  uucertaiu 
(i.e.,  by  a  general)  descripttOB  followed  by  a  certain 
cue.  and  the  distiaotion  waa  illustrated  thus— a 
reteeee  of  aU  my  right  in  all  my  lands  io  Dale  wUeh 
I  h:ive  by  descent  on  tho  part  of  my  father,  and  I 
iiiiva  lauds  in  Dale  but  noue  by  descent  on  tho  part 
of  my  father,  thorn  the  relea-se  is  voirl ;  but  a  release 
of  Whiteacre  in  Dale  which  I  have  by  descent  on  the 
part  of  my  father  is  good  if  I  have  Whiteacre,  though 
not  hj  descent  on  the  part  of  my  father.  Now,  when 
I  oome  to  apply  this  principle  to  the  case  before  me, 
considerable  difficulty  arises  owing  to  the  wording  of 
the  grant  of  the  right  of  way,  and  especially  to  the 
position  of  the  words  "of  No.  13."  But  looking 
at  the  question  a«  one  of  snhstanaa  lathw  thn  of 
form,  it  appears  to  me  that  the  meet  fmpottant 
matter  to  be  borne  in  mind  in  construing  tho  grant  is 
that  it  is  a  right  of  way  over  the  staircase  and 
] iii--.fl higes  which  led  md  from  tlie  demised  rooms. 
Thia  causes  no  ambjpiity  or  doubt  whatever;  the  way 
ii  made  certain,  andia  in  no  sense  descril>ed  in  an  un- 
Bnaral  manner;  then  does  the  addition  of  the 
"ofWo.  13"  compel  the  court  to  hold  that  the 
otherwise  clear  grant  Ls  to  bo  held  void,  or  cannot  the 
court  reject  the  words  as  buiog  J'alaa  detaoiutratio? 
In  my  opinion  the  latter  is  tho  oorreot  vi«w»  and  the 
court  ought  to  hold  the  deed  effiseto^  a*  gtamting  the 
right  of  way  over  tiie  only  aooeei  wliieh  oonlohaTe 
been  referred  to  by  tho  grant  in  question.  I  think  no 
difference  ought  to  bo  drawn  between  this  grant 
according  to  its  actual  wording  and  a  grant  worded 
thus:  "  lo^^ether  with  free  ingress  and  egress  for  the 
lelHei  her  Mrfanie  and  customers,  through  the  Btair- 
oMe  Mid  pewiffiM  which  load  to  and  from  the  demised 
roomt  and  which  are  in  No.  13,"  whore  T  think 
comparatively  little  difTi  i!ty  would  li  n  -  },i  i  n  fi-It 
b^  the  court  in  rejecting  thu  added  wonlti ' '  and  which 


are  io  No.  19."  For  these  reaeoiia  I  oonilne  tte 

grant  in  favour  of  the  pUmtiff'a  OOUtflUlioil*  fhooghl 

itMil  great  doubt  on  tlie  point. 

Judgment  far  ihe  j>l(iin(iff  and  agaUulthe  de/miutf 

coiiiiter-claim. 

Solidtors,  W,  JliUm  Ferkin;  W,  H.  EerberU 


(WUU  «2d  K^y,  JJ.) }  May  J4j  My  a.  1898. 
KnrwAnD  (AppdhuU)  v.  Cove  &  Sov  (LnnriD) 

{RrMpondcnti).  {"..) 

Th'tntft  nnturintlnn  —  Wtdermi'n — Towi  ii'j  imnjts  i>u  rimr 
—Hife-laix  I'TKi'i'ling  for  Uceiued  watermitn  nn  nfraiii* 
hinit  fmploued  in  touting  hargtM — Vaiiditii — WtilUrmin 
and  LiijhUmm  AmenSmtfUi  Att,  18M  (23  <ft  SS  Fict. 
c  cXKriii.),  a,  80. 

Section  80  of  thf  WitUrmi-n  and  Lightermen  Ameni- 
meni  Ad^  18A9.  gam  putccr  to  the  ( '  mpany  of  Waleram 
and  Lightermen  of  <Ae  Biver  Thame*  to  mike  bge-lam 
"fur  the  government  of  the  company,  and  for  the  govern- 
ment 'iml  rfijiihitinii  i,f  lightermen  and  ii -tiler iiu'l 
for  currying  into  effect  the  purpoiet  of  the  Act  and  tht 
teveral  powen  oiM  MMmlm  thtnfy  wedtd  m  tkt 
conmany.'* 

utid,  fftat  a  hfw-taw  maieumUrtkUmtiim,  requiring 
that  "evertj  stfatnloat  navigated  on  the  river  in  the 
towing  of  barijri,  vi-sithf  and  erafl  ahottld  hai>e  ow 
licensed  unterman  on  hrmrd  $iich  deamloat  for  the 
purpote  of  oMtsting  in  tite  managemeat  and  nart'rjaiion 
thereof"  was  ultra  vires  and  uan^id,  at  wt  n^ning 
within  the  teoft  axeg  </  Ms  parposM  mttifiied  m  IAi 
tedion. 

Case  stated  by  tiMpolioamaigielBila  tor  tiMfaocaagh 
ofWastHam. 
An  infomuiioa  wat  laid  by  the  appellant  lleliaf 

that  the  steamboat  Rdiffr,  of  which  the  respondent* 
were  the  owners,  on  the  0th  of  December,  1897,  in 
the  River  Thames  off  Silvortown,  in  the  borough  of 
West  Ham,  onlawf  ally  towed  the  bene  without 
having  a  lioeneed  waterman  on  boata  Mdi  afeaaaiboat 
for  the  purpose  of  assisting  in  the  management  and 
navigation  of  tho  same,  contrary  to  bye-law  60  of  the 
bye-laws  made  under  the  Watermen  and  Lighter- 
men Amendment  Act,  1859  (22  &  23  Vict.  c. 
cxrxiii.). 

Upon  this  informatian  a  •ammonia  tvaa  imad,  and 
upon  the  hearing  of  the  eame  on  the  iMi  of  Jamiery, 

IS'JS,  the  learned  magistrate  found  the  following 
facts — namely  :  That  the  steamboat  Rotifer  did  on  the 
6th  of  Deoember,  1S9T,  on  the  River  Thames  off 
Silvertown,  tow  and  navigate  one  barm  without 
having  on  hoard  andi  eteamboat  a  HoensM  waterman 
to  assist  in  the  management  and  navigation  thereof. 

The  Watermen  and  Lightermen  Amendment 
Act,  1859,  provides : 

Section  80. — "  The  said  oomrt  of  master,  wardens, 
and  assistants  are  hereby  empowered  from  tima  to 
time  to  make  aaoh  lwa>]ava  as  they  think  praoar  te 
the  government  of  tne  lidd  company,  and  ror  the 
government  and  regulation  of  lighterti!.  n  nrA  water- 
men, and  for  carrying  into  effect  the  purpoiias  of  thij 
Act  and  the  several  powers  and  anthorities  hereby 
vested  in  the  said  oompanj,  with  power  to  annex 
reasonable  penalties  and  formtons  for  the  broach  of 
"tTich  byt  law?  respectively  not  exceeding  the  tnm  of 
tivu  pounds  for  any  one  offence,  so  that  the  same 
bya-wim  ba  not  inoonsistent  with  any  of  the  laws  of 

(a,)  BepoKted  by  Sir  Shkbstoit  BaXU,  Bart., 
Bwiiiter^lAW. 
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tlsit  kingdoni,  or  wtfli  Ulil  Act,  or  with  any  of  the 
l:iT«-Uwa,  role*,  orders,  or  regnklioa*  aaada  or  (o  be 
i^laie  hj  the  coDierrators  of  the  ThsmM  under 
tiw  aataority  of  the  Thames  Conserroncy  Aot,  1^')7, 
or  of  toy  Act  for  the  lime  being  iu  force  relating  to 
the  oonMTvancy  of  the  Biver  Thames ;  and  alao  from 
time  to  tima  to  alter,  ameod,  and  repeal  auch  bye- 
kwx,  or  any  of  them;  jnoMtA  always,  that  no  such 
1  T»--lawB  shall  in  any  way  interfere  with  the  tolh  of 
'.ao  Sunilsy  ferries  hereinbftforo  iiuthorized,  suiil  thtit 
CO  stich  bye-Liw's  or  altorationn  in  uiiy  l«yr-LiivH  nhaW 
b«  of  soy  validity  until  they  slieiU  havo  boen 
•pprored  by  tbe  conservators  of  the  River  Thamea." 

I'oder  section  SO  of  tho  Act,  bye-laws  mn  made 
hy  the  Company  of  Watennen  and  Lighterman  of  the 
EiTt-r  Thiiiin-fi.  for  their  goveroment,  and  for  tlif 
gOTMiiiu^t  atlii  rf'guliitiuu  uf  watfriuen,  lightoruuni, 
btfse-owners,  and  others  connected  with  the  navi- 
gitun  of  tbe  Biver  Thames  between  Teddingtonliook 
tai  Lover  Hope  Pbint,  n«ar  Oravaseod,  and  made  in 
portaaiKe  of  -iTifl  fir  c^rryinp;;  iuto  cfFcct  the  purposes 
of  ih«*  Al  t.  aixi  the  st^veral  powers  and  authorities 
tb*-r  :  V  v>  st^  in  the  company. 

i  y*>-law  *;0  provided  : 

"Tbat  every  steamboat  navigated  on  the  river 
viUuQ  the  limiu  of  this  Aot,  in  toe  tomiug  of  barges. 
Haters,  vessels,  and  craft.  diaU  bava  one  Ikeued 
vi'-rman  on  board  such  stoamboat  for  the  pnrpose 
of  a«ii«ting  in  the  luituagement  and  navigation  thore- 
(rf.  And  if  any  such  steamboat  shall  be  navigated  in 
vmtamutioa  of  tbu  aeotion,  the  owner  thenwf ,  or 
Iksnasier  m  charge  of  tta  same,  shall  inoor  a  penalty 
rtpiceeding  forty  shilling's;  and  that  every  harge, 
'M-tcT,  or  craft  towed  ou  the  river  by  steiiniboat, 
'Jill  hare  one  lic«nse<l  lighterman,  or  licensed 
■{iprentioe  at  the  least,  in  charge  thereof  to  st^er  aud 
averts  flie  aamo;  and  if  the  same  shall  be  navigated 
is  eontravention  of  this  section,  the  owner  thereof,  or 
tt^  person  in  charge  of  any  soeh  craft,  shall  inonr  a 
;•  riilty  not  excec  liur,-  forty  shillings." 

It  was  contended  Ijefore  the  magistrate  by  the 
ntpoodeolB — (1)  That  bye-law  60  was  ultra  vires  and 
Mtvtthm  the  aoope  of  aaotion  80  ol  the  Act  of  1859 ; 
(3)  Ihit  flie  hye-uw  waa  inoonristant  nHk  tbe  Act, 
uusmuch  as  the  Act,  iu  section  6f!.  has  a  proviso  that, 
with  regwd  to  the  matters  coming  under  that  section, 
if  the  owner  jirove  that  he  is  unable  for  tJo  usual 
Asupensation  to  obtaiu  the  services  of  a  lighterman 
w  apprentice  as  ri>quired  by  the  section,  then  no 
wsb  penalty  shall  he  paj^Ua  hw  him;  whaceas 
■  b]«-law  60,  whidi  xvqdrM  m  M>niA  oatM  a 
vttiennau  and  iu  some  ca^es  a  lighterman 
to  be  employed,  there  is  no  similar  proviso; 
(o)  that  the  bye-law  was  xmreasonablo,  and  especially 
the  ground  that,  although  it  purports  to  confer 
tttain  privilegea  on  watermen,  neither  the  Act  nor 
tfcf  bye-laws  impose  any  corresponding  obligation  on 
tttmto  work  on  a  steam  tug;  (I)  luid  in  the  alter- 
EttiTc  that,  i:  th.  bye-law  is  good,  no  offence  had 
committed  as  only  one  barge  was  being  towed. 

Tbe  magistrate  dismissed  the  informalioo  on  the 
PDod  tut,  looking  at  the  genecal  MOpe  of  the 
▼stoiaen  and  Lightc>rmen  Amendment  Act,  1959, 
sol  tLe  iiiteqiretation  given  by  > ; 'i  n  ;?  of  the  Aot 
to  Uif)  word  "  waterman,"  bye-law  uu— so  far  as  the 
iaforaulimi  hafora  him  was  eonoeniad— wm  idtm 

The  qaestion  for  the  opfaiion  of  the  court  wa<i— 
WlwthcT  the  magistrate  waa  right  in  his  decision  in 
hcidiug  the  bye -law  Xo.  60  to  be  ultra  vires  'i 

^•J.tAn,  tat  the  appttlLmt. — S<xitio&  bO  id  the  <M*ctioD 
«°tucfa  gives  the  company  power  to  make  theae  bye- 
l»n.  sad  tadflir  that  section  theae  faje-lawa  were 
fha  aeetien  giving  power  to  mim  lija-lMn 


"  for  tbe  government  of  the  company,  and  for  fha 
government  and  regulation  of  lightermen  and  water- 
men, and  for  carrying  into  effect  the  purposes  of  the 
Act,  and  tho  several  ]>owerR  her^Viy  vested  iu  the 
compauy."  Tho  preamble  of  the  Act  shows  what 
some  of  these  purpose  of  the  Act  are — namely,  for 
' '  the  regulation  of  the  {toraooa  employed  to  navigate  " 
the  barges,  and  for  "tbe  teenrity  of  psssengen 
passing  to  and  fro  m-.  rivpr."  The  bye-law8  may 
be  finpjkorfed  as  coniin^  vvitlnu  Uiif  toruis  of  this 
jireHudilf  ;w  well  as  within  the  Hi-ojm  of  section  S(». 
It  is  also  a  ruasouabli;  bye-law,  u«  it  is  a  reasonable 
thing  for  the  common  safety  to  require  that  when  a 
steamboat  is  employed  on  tbe  Biver  Thames  in  towing 
Imrges  there  should  he  one  licensed  waterman  on  boam 
to  iit^mst  In  K/:,.nn  v.  lliinlrr.  .'i  C.  I'.  I).  116.  26  W.  K. 
Dig.  21o,  which  came  under  w<  tion  i  aix  hargfv!  were 
fastened  tt^gether  and  were  towcHl  by  a  st^^  tog; 
f  oor  men  were  in  charge,  and  there  waa  no  peraon  on 
bosrd  llie  two  laet  barges,  and  tbe  ooort  there  dedded 
that  these  two  barges  wero  "  worked  or  n  n  -rr  itrd  " 
in  contravention  of  the  Act.  Tho  bye-law  in  this 
case  waa  within  the  piowers  of  the  company  to  make, 
and  was  also  reasonable,  and  it  is  therefore  a  valid 
bye-law. 

He  also  referred  to  Qntling  v.  Orftu,  41  W.  E.  I  JI, 
[1893]  1  Q.  B.  109;  "  Thr  Quickstep,"  15  P.  D.  196, 
;{9  W.  R.  Dig.  214;  ItoH,s  v.  yru-r  U,  ;]'.)  W.  R.  m,  25 
Q.  B.  D.  ii'do  ;  and  Ednumd*  v.  Matttr  of  the  i  'ompuny 
of  IFolFrmew  toA  lAgUgrmeti^  2t  L.  J.  H.  CS.  134. 

A.  HusK^K  K>.<\  {Tudor  Howell  with  him),  for  the 
respondents.— The  preamble  states  that  one  of  the 
objects  of  the  Act  is  that  "  proper  regulations  should 
be  made  for  tbe  navigation  of  barges,  &c.,  carrying 
goods,  wares,  and  merchandize."  and  section  66  deals 
with  that  matter  and  proeidea  that  "  no  barge, 
lighter,  boat,  or  other  like  cmft  for  the  carrying  of 
goods  shall  bo  worked  or  navigated  unless  there  shall 
be  in  dhaigo  of  such  craft  a  lioenaed  li^iterinaii  or 
qnaliflod  apprentice,"  ad^  there  is  this  impoitant 
jir.  .  ;sn,  that  tho  penalty  is  not  to  be  incurred  if  tho 
owner  of  tbo  barge  show  that  he  could  not  for  tho 
usual  remuneration  obtain  tho  services  of  a  lighter- 
man. Then  section  80  gives  power  to  make  bye-laws 
for  the  variant  objects  speoifled  in  that  seotkn.  This 
l)ye-luw  doos  not  come  within  any  of  those  pmpoiei. 
It  not  a  bye- law  "for  the  government  of  tbe 
company,"  or  "  for  the  government  and  regulation  of 
watermen  and  lightermen,"  or  "  for  carrying  into 
effect  the  purpOSSs  of  flie  Act  and  the  several  powen 
vested  in  the  company."  It  does  not  aome  within 
any  of  these  objocts,  bnt  is  merely  a  bye-law  made 
by  the  company  in  their  own  interests.  It  is  also 
unreasonable,  as  it  contains  no  proviso  similar  to 
that  in  section  66  of  this  Act,  and  it  could  not  Itc 
carru3d  oat.  The  magistrate  was  therefore  right  in 
holding  it  to  bo  bad. 

^«iliten  in  niply. 

Cur,  adv.  vult. 

July  2.— The  written  jadgmont  of  the  court 
(WnxjB  and  XxnoDT,  JJ.)  was  ddi'nred  by 

Wills,  J. — The  decision  of  the  learned  magistrate 
is  in  our  opinion  correct.  We  shall  not  attempt  to 
define  the  office  of  a  bye-law,  or  to  lay  down  the 
limits  of  its  operation.  It  is  sufficient  to  say  that 
bye-laws  of  the  class  with  whidk  we  are  dealing 
derive  their  authority  from  the  statute  which  gives 
power  to  make  them,  and  tho  provisions  of  different 
statutes  in  that  behalf  vary  almoB*  iufirilS'ly  ;  s  i  ;li;it 
it  is  ncc<>ssary  in  any  particular  instance  to  look  to 
the  enactment  under  the  authority  of  which  fha 
%ft>]aw  afieoted  to  be  made,  and  to  laa  whether  or 
not  fit  ivwitliiii  the  it^tuioiy  pow«  Hm  b^t-fanr 
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wifli  iriiidi  we  h%«iB  tt  do  If  oiw  nude      the  ooort 

(dnly  cmpowpred  to  mnfen  hyr-Uws)  nf  tho  i-iRfrT. 
wnrdenf,,  and  ooumoniilty  of  t'ae  wat^snnen  and 
li^'l  t-  t  rnanof  theRivi-r  T»iuine>i ;  and  section  SO  of  their 
A.ct  of  1859  {'tl  &  2:i  Vict.  0.  oxxxiii..  Seimon  2)  it 
the  enactment  iqton  which  the  power  to  mak^ 
bva-lawi  i»  foandied.  It  provi^M  thai  "the  court 
Of  mMtor,  wardeoa,  end  aisiatMitt  are  hereby 
empowpred  from  time  to  ti-ne  to  mikrs  bucIi  bye- 
laws  as  they  tbink  proper  for  tlie  gov-nruni'iit 
of  the  wHi  1  jiDiiany,  and  for  the  govcriini'Mit 
and  regtilatiou  of  lightormon  and  watermen, 
and  for  carrying;  into  affect  the  parpoics  of  thia  Act 
and  the  aeieral  powert  and  anthtnitiet  hereby  ▼ettel 
In  the  said  company."  The  bye-law  fn  qneetion  is 
bye-law  60.  It  provides :  "  That  every  st-f-aiuVKjat 
navigated  on  the  river  within  the  limits  of  this  Act, 
in  the  towing  of  barges,  lighters,  venselij,  and  craft, 
shall  have  one  licen^  waterman  on  bOMd  such 
Bfeaamboat  for  the  purpose  of  assisting  in  the  aiaaage- 
tanxt  nod  navigatioa  thereof."  and  imposes  a  penalty 
of  4O11.  upon  the  owner  or  master  in  charge  of  any 
steamboat  navigated  in  oontrrivi  r.!ion  of  this 
*' section  "—that  is,  of  this  byo-law.  The  word 
"  vesst"!  "  in  this  hye-law  must  be  read  as  vessel  of 
the  like  kind  with  barge  or  lighter.  Nothing  is 
clearer  iu  the  Act  of  18M  than  that  the  only  cnft  it 
deals  with  (excepting  passenger  boats)  are  lighters, 
barges,  and  kindred  craft,  and  that  in  the  few  places 
in  which  the  word  "  veasi  1  "  'in  be<>n  intrtxluced  it 
refer*  to  vessels  of  the  liite  kind  with  Iizhtars  and 
bargen,  and  not  to  vesnt^ls  of  all  sorts ;  and  it  is  fait, 
therefore,  in  favour  of  the  bye-law  to  give  it  the  same 
meaning  in  the  bye-law,  o^emiae  it  woold  be  pre- 
poetaiously  beyond  anything  withiu  the  purview  of 
the  Act.  Now,  the  bjre-law  is  clearly  not  one  for  the 
government  of  the  cumjuiny,  nor  for  the  goveriiitig 
and  regulation  of  lightermen  or  watermen;  it  can 
only  be  supported  therefore  if  it  sid  in  WKying  into 
effect  the  purposes  of  the  Act,  or  sosm  one  or 
mote  <rf  the  powers  and  anthocitks  -veaCed  in  the 
company  by  the  Act.  Tt  is  nooessary  th'^reforo  to  see 
what  these  purposes  and  what  these  powers  and 
authorities  are.  I'.irt  <<{  die  jireamble  nf  the  Act 
recites  that  it  is  expe<iieut  that  proper  regulations 
should  be  made  for  the  navigation  of  barges,  lighten, 
hoats,  and  other  light  craft  oaczyiog  goods,  wan*, 
and  neidittAdixe  within  the  Bolts  of  title  Act,  and 
fnr  thr  rf^r^nlii'inn  of  the  persons  employed  to 
liiiv-^gatti  tliu  siiine,  and  for  the  security  of  ])assenger8 
jMissiug  to  and  frorjn  the  slid  river  in  bofit*  and  other 
craft,  and  for  the  orderly  conduct  of  the  traffic  on 
the  said  liver,"  and  it  was  argued  broadly  that  all 
the  mafctan  rafarzed  to  in  this  ndtal  as*  «i«ongit  the 
porpoeai  of  tiie  Aiit,  and  that  tiie  ooart  had  power  to 
make  the  bye-law  in  qupstion  inasmuch  as  its  object 
(it  was  said)  fell  under  one  or  another  of  the  above 
heads.  This  argument,  however,  magiiities  to  the 
extent  of  distortion  the  proper  office  of  a 
jMamble.  If  it  is  sound,  there  is  hardly 
*  mhiieot  oonnfoted  with  the  traffic  on  the 
ztvor,  whe&er  for  bosiness  or  pleasure, 
goods  or  i>a  1  Ltr  1-  which  might  not  bo  dealt 
with — from  a  cockboat  to  an  ooean  steamer — 
or  the  regtilation  of  speed,  manning.  lights,  and 
everything  else  which  may  be  considered  to  bear 
upon  the  security  of  jMSsengers  in  boats  and  craft, 
or  the  orderly  conduct  of  tnJfic  It  does  not  follow 
that  because  large  words  are  used  in  a  preamble 
everything  to  which  they  can  lie  refernnl  is  within 
tiie  scope  of  the  Act.  They  may  be  useful  to  a 
limited  extent  in  helping  to  interpret  doubtful 
passages  or  phrsMi  in  the  Act.  bat  Uiey  do  not 
OBriend  its  providom  or  iti  scope  beyond  what  the 
naotiaff  nani  of  Ilia  Aot  and  it  ia 


therefore,  to  see  what  tiie  Aot  does  pravida  for. 

Section  2  defines  a  "passenger  boat     as  "any 
sailing  boat,  river  steamboat,  row-baat,  wherry,  or 
oth-  r  Iik'i*  craft  used  for  carrying  ll  ^.^^  ■H^;^•r^^  within 
the  limits  of  this  Aot,  unless  there  is  something  in 
the  context  inconsistent   with  such  a  OMM&lg*** 
Section  3  defines  a  " lightennaa "  as  "any  person 
working  or  navigating  for  hire  a  lighter,  oarge, 
boat,  or  other  like  craft   within  the  limits  of  thi? 
Act,"  aud  ■'  wat*-rm»n  "  as  "  any  person  navigating, 
rowing,  or  working  for  hire   '  a   passenger  boat,' 
unless  there  is  aumethiogin  the  context  iuconsiatent 
with  Ruch  meanings."  llaelions  6>42  refer  to  the 
internal  affairs  of  the  oooipany.   Seotiona  43-4d  (now 
repeialed)  rMjuire  lighters  and  such  •like  Graft  to  he 
registered  and    certain    particulars    to  be  painted 
visibly  on  the  craft.     Sections  46-52  regnlate  thf 
apprentices  and    their  indentures  and  rigbt.<«.  and 
section  53  refers  to  the  regiitration  of  persons  who 
may  enter  into  iudenturaa  with  apprentices.  Sasliaa 
M  enaott  that  "if  any  Mrson.  not  being  a  freemaB 
licensed  in  pnrstiaaoe  of  this  Act,  or  an  apprentice 
qualiflo,!     aoj^rding    to    this    A';t,    t  1     1  ireHinin 
.    .    Rhall  at    any  time  act  M  a  wat^jrmau  or 
ligliterman,  or  ply  or  work  or  navigate  any  wherry, 
passenger  boat,  lighter,  vessel,  or  other  crafr.  npon 
theriwr    .    .    .    within  the  limits  of  this  Aet,  for 
hire  or  gain,"  he  shall  be  liable  to  a  penalty :  Pro- 
vided that  any  person  licensed  as  herein  provided 
or  qtialified  apprentice  may  work  as  a  lighterman. 
SeeUiiu!i<i.ii-U4J  regulate  the  qnalitinatioas  of  applicants 
for  a  lighterman's  or  waterman's  licence  ani  the  fees 
payable  io  respect  of  them.   Section  61  enaota  that 
every  apprentice  may,  npon   certain  oondltilMU, 
become  a  freeman.    Sections  62-6o  deal  with  matters 
connected  with  licence.  Section  66  has  more  bearing 
upon  the  matter  in  Ijiu  1.    It  enact*  that  "  rH.)  V.  itl: 
Iight«r,  boat,  or  other  like  cratt  for  the  carrying  of 
goods,  wares,  or  merchandize  shall  be  worked  or 
navigated  within  the  limits  of  this  Aot,  unlesi  there 
be  in  charge  of  such  orsft  a  Kghtenaaa  Ifaenaed  in 
manner  hereinbefore  mentioned,"  or  an  apprentice 
"  qualified  as  hereinbefore  meutioned,"  and  imposas 

a   penalty    nr'    cvi       lint,^'^  for  tk    hri  :i::h    of  thn 

section,  unless  the  owner  of  the  boat  proves  that  he 
is  unable  for  the  usual  oompeOMliOB  to  «iUKhi  the 
MTvioes  of  a  lioaosed  lighttnom  or  appwnlice. 
SeetioD  87  provides  with  regard  to  passenger  boats 

that  no  unlicensed  per-!iiit  ^h^W  row,  Steer,  or 
navigate  them  f  ^  hire  wilnin  the  limits  aforesaid, 
under  a  like  penalty.  Sections  Gs-79  contJiiu 
various  misceliauuoua  provisions  having  no  bear- 
ing whatever  upon  the  present  question,  and  the 
aune  may  be  nidof  thacesl  ol  the  Aot  (seotioos  81-103) 
foUowing  seetion  80,  whioh  gives  the  power  to  make 
bye-law8.  It  seems  to  us  that  there  is  no  single 
provision  or  purpos*  of  the  Act  which  is  subserved  hy 
the  requirement  that  a  steamboat  towing  barges  shall 
have  on  board  one  Uoeosed  waterman  to  assist  iu  thu 
navigation  and  meaagmMOt  thereof.  The  bye-law 
provides  not  even  for  oompniaocy  pilotage^  hat  maraly 
tor  compulsory  employment.  A  person  who  il  to 
assist  in  the  managemeut  and  navigation  of  the 
vessel  must  necessarily  be  under  the  orders  of  the 
captain,  or  whoever  represents  the  captain,  ho  has  no 
right  to  give  an  order  or  to  take  the  helm,  or  to  do 
anything  but  obey  the  captain'a  orders,  a  position  for 
which  any  able-bodied  man,  acoostomed  to  a  tag,  la 
just  as  competent  as  the  waterman.  It  is  a  cnmat 
thing,  and  interesting  as  showing  how  little  the 
framers  of  these  bye-laws  were  thinking  of  anything 
tending  to  the  convenience  or  safety  of  navigatioo, 
that  the  person  who  moat  he  taken  on  board  thatqg 
is  not  even  to  be  a  lightaBaaii,  bota  watacmaa,  who 
SaooordingtotiM  Aotiaspenon  bniiig  a^eciaUyto 
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do  with  pttflsanger  boats.  The  Act  gim  no  apeoud 
(»riTilege»  «|  Miqglojiiwnt  to  w«lami«n  or  light«nneo« 
»c«pt  to  t1>«  eattent  jvovldad  for  I17  Motion  66  w  to 

lightermer  nnrl  by  saction  67  as  to  watermen  (inclnd- 
iDg  in  lK)lh  (jasos  apprentii;e«  to  the  respective 
bnnchea  of  the  trade),  and  the  bye-law  nttetupts  to 
extend  these  privileges  and  to  force  upon  the  ownera 
of  tag-boats  members  of  the  ootopaay  to  perform 
services  for  which,  so  far  as  the  Aot  is  concerned,  the 
owners  are  at  liberty  to  go  into  the  open  marke^ 
iv^tion  66  has  Iveen  rtll-  1  n]n.v.  in  ,h  way  which  is  not 
very  easy  to  follow, but  sft'ins^tocotne  practically  to  this 
— Uiat  the  steamboat  is  oonoerued  in  the  navigation  of 
tke  Ijgbtars  she  tows  aiA  th^t  therefara  there  oitght 
to  bea  fiooiied  persoo  in  ohargv  of  her,  end  tiket  the 
bye-law  enacts  iomttbing  less  and  is  therefore  not 
objeetionaUe.  It  is  true  that;  in  a  amhe  thm  tug  is 
omceraed  in  the  navigation,  but  she  is  not  a  lighter 
or  other  craft  for  the  carrying  of  goods,  and  there 
ii  UB/Odajg  in  tiia  Act  anywhere  giving  the  oonrt  of 
fbe  eompBBT  a  power  to  interfere  with  the  owner  or 
eMilCT  of  the  tii^  in  managing  his  steamboat  as  he 
m«y  tbinV  fit  Tin-  I'r  miers  of  the  bye-laws  have 
taken  a  very  extravagant  view  of  their  powers  of 
legislation,  for  they  have  not  hesitated  to  «>aot  in 
lil^lav  88  that  U  axjr  ptam  dieU  aot  ae  maetor,  or 
ia  ooEBiintQA  of,  or  esnst  fa  flie  management  of,  any 
jti-am  or  sailing  boat  or  vesFrl  whose  voyage  ahill 
coinnience  or  torminatfl  within  th<j  limits  of  the  Act, 
until  licensed  by  the  court  in  the  way  provided  by 
the  Act,  he  Hhnll  he  liable  to  a  penalty.  According 
lo  this  bye-lri.v,  no  penon  can  use  the  water- 
way of  the  Thames,  a  highiray  from  time 
immmoria],  for  any  purpose  if  it  be  begun 
or  PTiJed  within  the  limits  in  i  H'^tion.  for  any 
purpooti  of  pl(»8ure,  trade,  or  business,  without  put- 
ting a  licensed  waterman  or  lighterman  in  command. 
I  am  not  smrnrieed  that  we  were  told  that  no  attempt 
bed  bemmade  to  enforoe  tiie  bye-law ;  bnt  it  affcMras 
a  key  to  a  good  deal  that  would  otherwise  be  startling 
in  the  bye-laws.  We  have  no  doubt  therefore  that 
the  bye-Uw  in  question  is  radically  V  i  l  Were  it 
even  within  the  seneral  scope  of  the  y>owers  to  make 
Ine-Jawe  it  voaMi  be  in  the  highest  degree  unieeson- 
•MeniMii  sMiibflr  graond.    There  is  no 


die  penaltjr,  wbafever  be  the  obeamitanoee 

under  which  the  failure  *n  takr  a  wat^^rman  on  board 
the  tag  occurs.    There  may  be  none  available,  or  the 
one  available  may  demand  an  exorbitant  sum  ;  the 
pm^^  attaches  notwithstanding,  and  the  saving 
prannm  wbieh  in  the  Aot  waa  made  applicable  to 
t  esse  under  section  66,  and  exempted  the  owner,  if 
the  lighterman  could  not  be  got  for  an  ordinary 
wiigv,     v.-HtitiiJt;  1"  tli>' liyf--l:^'>v.    T'lil  our  objection 
goes  far  deeper,  and  could  not  be  removt  d  by  auy 
Me  modttkation  of  this  bye-law.    It  only  remains 
ttaija  isasd  or  two  about  two  qaew  which  ware 
na  by  Mr.  Aahtoii  in  the  eomae  of 
argnment,    in    which    certainly    everything  that 
ingenuity  could  suggest  was  urged  on  behalf  of  the 
(i»e  of  bis  client.    In  Ehnorf.  v.  Hunter  it  was  held 
tiiat  where  six  bargee  were  being  towed  by  a  tug, 
sad  there  were  omlj  four  lightermen  in  charge,  section 
'''^  of  the  Act  was  violatra,  for  the  reason  that  the 
barges  were  being  "  worked  or  navigated  "  notwith- 
standing that  t!u\  w-re  being  towed.      It  is  very 
diScolt  to  see  how  any  court  could  possibly  have 
omnn  to  any  other  conclusion.    What  we  have  stated 
is  tbe  dedeion,  and  the  wixtle  of  it*  and  it  seems  to 
iu  to  have  do  bearing  whatever  npon  the  validity  of 
bye-law  6f),  or  any  oth^r  th-it       know  of.    lu  Rollf* 
^.  SfWfH  n  pro^ec-aiioii  waa  lustitutud  under  bye- law 
^I'of'tiH  Wjitfrmen's  Company,  which  ynys  that  if 
uypenou  when  in  charge  of  and  navigating  any 
"^-^^ — ^  gn  fha  IhanMe  ihaU  at  tiia  mm»  torn 


more  than  six  bar;^  amweding  ten  toaeeadi  attaohad 
thereto,  he  shall  laour  a  pensltgr.  The  vmaa.  pran- 
oated  had  been  in  charge  of  a  eteamboat  towmg 

thirty -one  such  barges  into  n  doct  communiwiting 
with  the  Thames.  The  cou.-t  held  that  under  the 
circumstances  of  tbe  case,  to  which  it  is  not  neecfsary 
further  to  allude,  he  had  not  in  so  doing  been  navi- 

Sating  the  River  Thames,  and  quashed  a  conviction 
lat  had  taken  place.  The  decision  certainly  has  not 
the  slightest  bearing  upon  the  pre(^ent  qaettion,  but 
T/ord  Coleridge  speaks  of  the  bye  1  iw  as  in  itself 
reasonable  and  useful.  There  had  been  no  question 
raised  as  to  its  validity,  and  no  refereuoe  to 
tiie  poweM  mdw  which  the  fagre«]aw  was  madik 
end,  therefore,  tiiere  b  no  ezpreMion  of  judicial 
opinion  that  the  byo-law  was  within  these  puwers. 
It  ia  perha^)s  mioece,?8a.r>'  to  express  any  opinion  upon 
that  questaon-  Bye-law  59  is  clearly  of  a  very 
different  character  from  bye-law  60.  Tbeie  ia  nothing 
on  the  face  of  it  unreasonable,  aud  it  may  be  a  useful 
regulation  in  the  intereete  of  public  safetv,  which 
would  be  good  enough  If  made  by  the  authoritv  of 
persona  ha\'iug  power  to  legislate  in  that  behalf. 
Bye-law  tJO,  on  the  other  hand,  would  seem  to  sub- 
serve no  purpose  except  to  find  work,  or  at  all  events 
pay,  for  watermen,  ^ut  we  confess  that,  exoeiit  in 
the  very  general  worde  of  tbe  preamble,  wifh  wUcb 
we  have  already  dealt,  wp  cnii  Und  Tjcthlng  in  the 
Act  from  begiiuiing  to  end  to  which  bye-law  o9  c&n 
be  considered  as  aneillaiy. 

Ajtpral  a  I  lowed. 

Solicitor  for  the  appellant,  Arthur  t\  Ktul. 
Solicitors  for  the  reaoondents,  Setvdlt  Edwardt,  <fc 


mom  9t  IM. 

Snglfnd):}  J«1,W.1808. 
FLTHinini  Unnv  v.  AzimraRft  JJmm*  (a.) 

Poor  law^Sftthment—Dh'i'Jed  P'jri'shru  Ad,  18"fi  (39 
(fe  40  Vict.  c.  61),  t.  60—  Derivative  tettiement. 

An  HhgitimaU  pauper  ekOd  wAos*  mathtr  Jiai  a 

derivative  $etUement,  and  who  haa  never  gained  a  tdlU- 
menl  of  it$  own,  take*  iU  own  birth  tetUemcuL 
/>rcitio»  ^iht  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.R.,  Lopes  and  Chitty,  L.JJ.) 
affirming  that  of  Day  aud  Lawrence,  J  J. 

The  facts  are  set  out  in  Lord  Hersohell's  judg- 
ment. 

Macmorran,  Q.C.,  and  Corrie  OnutL 

Asqvith,  Q.C.,  and  //.  J£.  Duke. 

The  House  took  time  for  consideration. 

Lord  HssaoHKix. — This  i»  an  appeal  from  an  ordor 

of  the  Oniirt  of  Apfirnl  atHrming  an  Qtdw  of  the 
Queen'ii  Uh^ulIx  Division  atlirming  an  order  oi  tbe 
Recorder  of  Plymouth  on  a  case  stated  by  him. 

Tbe  queetioa  in  dispute  is  whether  Matilda  Small, 
or  Manfey,  a  pauper  lunatic,  was  settled  in  the  appel- 
lants' union.  She  was  bora  at  Plymouth,  in  that 
union,  and  had  never  gained  a  settlement  of  her  own. 
Her  mother,  Eliza  Manley,  a  singU  v,  nuui,  who  also 
had  gained  no  settlement  of  her  own,  was  bom  within 
the  respondents'  union.  It  appeared  at  ths  hearing 
before  the  recorder  that  Eliza  Manley  was  the  iegiti- 

(o.)  fi«|»oited  by  0.  H.  OaAFroji,  Baq., 
at-Law. 
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mate  daughter  of  Henry  and  ilatUdH  Maaley,  and 
that  Ilfnry  Manley  was  born  of  English  parents,  and 
that  he  had  lived  with  his  father  from  boyhood  at 
Bridport    The  learned  recorder  itetM  that  he  held, 
"  if  I  could  rightly  do  so,  and  if  it  is  material,"  tbat 
Henry  Manley  had  a  settlemont,  thoujih  ho  did  not 
muke  the  m  • -sury  inquirie.s  t: i      i  i  ;,u'u  what  that 
fletUemeiit  was,  and  that  his  daughter  Elizm  derived 
that  settlement  from  Un.     And  he  adjudged  and 
ordered  that  the  panper  vnm  settled  in  the  appellants' 
onioiii  HuA  beinff  the  plaoe  where  she  was  bora,  as  he 
was  of  opinion  that  it  could  Tiot  bn  ascertained  what 
settlement  the  p>auper  derived  from  Eliza  Maaley, 
her  mother,  without  iiM|mring  into  £[iM  Minlaj's 
derivative  settlement. 

The  question  in  controversy  turns  npon  the  oon- 
struotion  of  section  35  of  39  &  40  Vict.  c.  '",1.  That 
section,  after  enacting  that  no  person  slmll  bt>  deemed 
to  hftve  dprivfd  a  sottleinont  from  any  other,  wliother 
by  parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  h(>r  husband,  and  in  the  case  of  a  child 
under  th»  age  of  sixteeni  whioh  child  ohall  take  the 
estHement  m  H»  fftUier  or  widowed  motiier  op  to  tbat 
ago,  and  Bhall  retain  the  settlement  so  talceu  till  it 
shall  acquire  another ;  and  further,  th&t  au  iliegiti- 
mato  child  nhall  retain  the  settlement  of  its  mother 
until  it  acquires  another  settlement,  pcovidee  ai  j 
loUoivs:  **  If  any  child  in  this  section  mentioned  ehall  ' 
not  have  aoonixed  aaattlement  for  itself,  or,  being  a 
female,  shall  not  have  derived  a  settlement  from  lier 
husband,  and  it  cannot  be  .shown  what  settlement 
•uoh  child  or  female  derived  from  the  parent  without 
iaqoiring  into  the  derivative  settlement  of  such 
parenti  tnoh  ohild  or  femsle  shall  be  deemed  to 
tie  letded  in  the  pariah  in  whioh  he  or  dbe  was 
bom." 

It  is  oontcjided  ior  the  appellants  that  the  pro- 
vision I  have  just  quoted  is  inapplicable  to  the 
preaent  case,  and  tbat  the  pauper  is  not  to  be  deemed 
settled  in  the  parish  in  which  she  was  born,  but  in 
the  plana  of  the  birth  aettlamant  of  her  mother.  It 
was  oomoe&d  that  the  Urth  settiement  of  the  mother 
was  only  her  prhn<^  farit  settlement,  or,  as  it  was 
put,  that  it  would  be  displaced  if  she  had  a  higher 
settlement  such  as  one  derived  from  her  father ;  but  it 
was  argued  that  until  it  was  shown  what  the  eettlement 
of  the  father  was,  and  thecelaire  what  the  aettieniBnt 
she  derived  lioia  him  wai,  the  anaetmant  did  not 
apply. 

I  concur  with  the  courts  below  in  thinking  that 
this  argument  is  not  well  founded ;  in  my  o|>inion  it 
would  defeat  the  venr  object  whieh  the  enactment 
had  in  view.  This  nlauily  was  to  prevent  the  expense 
wUflh  was  often  tnetured  by  parishes  and  unions 
throagb    prolonged    and    el  ibnrdl-    ii.i[uirie9  into 
derivative  settlements.     U   was   thought   that  it 
would  on  the  whole  prove  moi*e  beneficial  to  poor  law 
authorities  to  lay  down  the  artifidal  role  that  where 
an  ioauiry  into  a  derivative  settlement  would  other- 
wise bo  involved,  the  place  of  birth  of  the  pauper 
should  be  taken  to  be  the  place  of  Bettlomerit.    If  in 
order    to   bring   the    clause   into         r.itioa    it  ig 
neo^sury  bo  proceed  with  the  inquiry  to  the  extent 
of  ascertaining  what  the  derivative  settlement  is,  I 
oannot  eoncdve  why  the  jplaoe  so  aaoortained  should 
not  have  been  treated  as  tne  plHe  of  settlement,  and 
why  an<  thf  r  and  wholly  artificial  place  of  settlement 
should  have  l>een  substituted  for  it.    I  think  the 
very  puqwse  of  the  enactment  was  to  preclude  BOy 
such  iuquiiy,  and  the  language  employed  seems  to 
Baoooouuiveaaauist  the  inteipretation  sought  to  he 
put  upon  it.   The  words  are  not  withotit  "  ascer- 
taining," but  without  "inquiring  iiito"  the  diTiva- 
tiv^e  settlement  of  suchapsrent.    As  soon,  then,  aa 
it  appeared  that  the  pauper's  mother  was  the  Inti- 


mate offspring  of  an  English  father,  I  think  the  esse 
was  brought  within  the  enactment  I  am  oonddering, 

and  the  loarned  recorder  was  right  in  declining  tj 
proceed  with  the  inquiry  into  the  settlement  of  tie 
father,  and  in  adjudging  the  panpar  aattlsd  in  the 
pariah  in  which  she  was  bom. 

It  may  well  be  that  where  nothing  is  known  of  fhs 
circnmstanoe  beyond  the  birth  settlement  of  the 
pauper's  parent,  this  is  to  be  adjudged  the  place  of 
the  child's  settlement,  but  that  ia  a  different  case  from 
the  one  with  which  your  lordships  have  now  t>  desL 
Although  there  may  be  dida  in  some  of  the  authoriti« 
cited  not  altogether  consistent  with  the  «KFni!l"fwn  st 
which  I  have  anbed.  I  do  not  tUiik  ft  nitk 
any  decision. 

iMd  MAXOUABTBir.  —  It  seems  to  me  that  the 
learned  reeorder  was  right.   I  see  no  reason  to  alttr 
or  modify  the  ojauion  I  expressed,  perhaps  annec«- 
sarily,  m  the  onm  of  the  Jieiijah  Union  Gwirdiam,  3s 
W.  R.  295.  14  App.  Cas.  465.    It  appears  to  me  thst 
where  there  is  an  iudependant  inqniiy  into  the  settle- 
ment of  a  child,  if  you  find  thstflie  setdement  of  the 
parent  of  the  child  was  a  derivative  settlement,  you  are 
not  to  pursue  the  inquiry  any  further.    The  child  ij.  to 
be  .ieeiiied  to  be  settled  in  the  place  of  its  birth.  The 
Act  prohibits  all  derivative  settlements  except  in  two 
specified  oases.    It  could  hardly  have  OMant  that  hi 
a  case  not  falling  within  either  of  those  exception  i 
the  expense  of  an  inquiry  into  a  derivative  settlt- i»iHj,t 
has  Us  he  incurred  for  the  ivu}-'-!'       arriving  at  a 
conclusion  which  must  be  set  aside  aa  soon  as  it  m 
reached.    What  the  Act,  I  think,  means  is  this,  the 
door  must  be  opened  wide  enoo^  to'see  when  the 
path  beyond  is  leading  to.    If  it  b  lound  thsiit  hedl 
m  the  forbidden  direction,  the  door  is  to  be  shut  st 
once,  and  the  rule  prescribed  in  the  Act  is  to  be 
applitd. 

The  Lord  Chancellor  (Eari  of  H-vlssubt},  Lofd 
Morris,  and  Lotd  Shand  concurred. 

Solicitors  for  appellants,  Orowdan  A  Vimrd,  lor 

Wilfimn  Ailii:n^,  Plymouth. 

Solicitors  for  respondents,  (Jeare,  Hon,  dr  I'eaw,  for 
WiUittm  Forward,  * — 


aroud  of  Appeal. 

From  Chan.  Div  \ 
(lindley.  M.£.,  and  Chttty  and  i      Am,  10.  1696. 
CoUina.  IfcJJ.)    '      )         •  • 

RoBoraoN  ft  Go.  (Ldotid)  a.  Heukr.  (a.) 

(kmtracto/nrvict—Mnffrr  nndtenani-^ilegativ^  ttipm 
lotion,  agaiiut^fn-fijih'j  in  limilar  hutinm—BreoA 

of  contract —  Vulidity — Injunction. 

n.,  the  cot^ential  tUrk  f(f  R.dbCo,  covenanted  tint 
he  would  nt4t  during  Aw  enga^ment,  carry  or  vr  hi 

eugayed,  directly  or  indirectly,  in  any  tra>k  or  hnsittest 
of  a  similar  nature  to  that  of  H.  A  Co.,  or  any  other 
hi'siNr,.  (■■hot^ftr.  on  pain  of  iiukmt  dimiMol  sad 

forfeiture  vf  uiiurij. 

Held  {reversing  Jfotth,  J.),  on  motion  (o  reOrain  ff. 
from  euyaying,  dirtcUg  or  indirwUy.  in  any  businea 
rthtiny  to  yoodt  nf  (ht  dmription  told  or  manufactured 
bjfB.*  (Jo.,  that  $tKh  a  covenant,  limited  to  the  period 

(<h)  Beported  by  W.  SnAixcaoaa  QoiODars, 
Barriitter-at-Law. 
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of  E:*  engagftntnt,  loat  not  WNWMMiaUr,  Ottd  wgM  to 

h(  m forced  injunction. 

Appeal  of  fh*  pkictiffii  from  North,  J. 

By  an  agreement  dated  the  8th  of  Febrnuy,  1895, 
l^cmaon  Wilhelm  Heuer  entered  the  lenrioe  of  the 
plaintiffs  as  their  confidetitinl  clerk  for  a  t-rm  f  fr>  t' 
jears  m  from  the  1st  of  January,  IbUJ,  renewable  at 
tha  optiou  of  the  plaiutifis  for  a  further  term  of  five 
Jttn,  The  plaintiffii  wen  at  liberty  to  di«oharge 
uMiar  on  giving  him  tiiTN  montlkr  notioa,  sod 
withont  such  notice  Hener  was  to  remain  in  their 
employ  for  the  term  of  five  years  or  for  the  further 
Unn  of  five  yetira,  at  the  plaiu tiffs'  optiou. 

Bj  daiue  6  of  the  agreement  Hener  agreed  that  he 
WDud  nofc  during  his  engagement  enter  into  any 
tmnnesa,  either  directly  or  indirectly,  relating  to 
goods  of  any  dpscription  sold  or  nfannfactured  by 
the  plaicTitT-',  t  r  {:'•.(,:  aiiy  i:4!ut  bii-iii.'ss  whatever, 
under  penalty  of  mstant  disuussal.  Ileutjr  further 
coveoanted  that  if  he  should  be  dismissed  ftont  lllO 
^■mti^  Nrrioe,  either  during  the  flnt  five  yen*  or 
the  fnther  period  of  five  years  of  liii  lerrioe,  he 
would  not  engage  during  the  next  ensuing  three 
y»arB  in  any  business  of  a  <iirniliir  nature  to  that  of 
the  jilain tiffs  within  IjO  mileH  of  Wolverhampton. 

The  plain  titTs  carried  on  the  business  of  hollow - 
ware  mercbants  in  Wolverhampton. 

Li  1896  Heuer,  on  the  failure  of  certain  negotia* 
tione  between  himself  and  the  plaintiffis,  left  the 
plaintiffs'  service  and  entered  the  service  of  a  rival 
firm,  calling  upon  the  oustouiers  of  the  plaintifis 
and  soliciting  orders  from  them  on  behalf  of  the  rival 
Inn.  The  plaintiffii  then  brought  ea  aotioii  and 
noted  for  an  jnterioeatory  injonetfon  to  leetrein 
Hener  until  the  trial  from  carrying  on  as  principal, 
■cent,  servant,  or  otherwise,  any  trade,  business,  or 
t  vUing  relating  to  enamelled  hollow-ware  goods  or  ! 
other  good*  of  any  description  sold  or  manufactured  ' 
I7  tiie  plaintift,  or  fram  travelling  for  or  soliciting 
eraers  for  any  perKuni  other  than  the  plaintifEi  in 
hRsch  of  the  asreement. 

North,  J.,  following  Ehruvtrm  v.  TtarthoJ-'vif-io,  46 
W.  &.  a09.  [189S]  1  Ch.  671.  refused  the  motion. 

Ihe  plaintitti  appealed. 

Smfiftn  f^'^i'li/,  Q.C,  and  Mi-Lh-ui,  for  the 
appeHanb;. — Wo  treat  the  engagement  aa  atill  sub- 
M»tii)g.  The  defendant  ha.^  not  bt  en  dismissed,  and 
ov  luibility  for  his  salary  still  continues.  He  cannot 
sseepe  from  his  employment  by  ahaeutiog  himself. 
We  merely  want  to  restrain  bis  en^^gement  in  any 
competing  business.  The  covenant  m  the  agreement 
i>  severable — Itogera  v.  Ma<Ui>n\v,  [1892]  3  Ch.  SKi, 
il  W.  £.  Dig.  207— aod  we  do  not  want  to  enforce 
SMtttract  of  personal  service ;  the  injunction  we  ask 
totislbiited  to  » particnlhr  hfonaaen  and  a  definite 
time.  We  are  wuliDg  to  tenniDato  the  eervloe 
forthwith,  and  take  an  injunction,  limited  to  three 
J«sn,  in  the  terms  of  the  second  half  of  clause  6. 

}''  friii,  Q.C,  and  O.  L.  Clare,  for  the  respondent. 
—We  cannot  «cc<'pt  the  plaintifT^'  offer.  The  defen- 
dsat  may  be  liable  in  aamagt.'^,  but  an  injunction 
cannot  be  granted.  If  the  covenant  in  the  agree- 
ment is  severable,  then  the  first  part  of  it  is  void,  as 
it  is  far  too  wide.  But  the  covenant  is  not  severable, 
md  it  unreasonable  :  IFard  v.  Ryr/,i\  5  M.  &  W.  648. 

Fd'ly,  Q.C.,  in  repl^. — ^We  are  willing  to  t»»ke  an 
icjnnction  in  the  mnited  form  eiugeeted,  and  will 
QuitrtelBe  not  to  nnaivr  tiia  aarvioe  ioc  a  farther 
pviod  of  Ave  yeaxe.  Hie  retexed  to  iMtaieJ  iVo* 
mnm/  /,'  rr.z  r/  Bpghmd  ▼.  Manlutlt  37  W.  R.  183, 
40  Ch,  D,  il2. 

Lonnxr,  M.E.— In  Hue  oaie  ve  ham  been  very 
IhytinpeonUarfbraiof  Uia 


mpnt,  and  by  the  course  taken  by  both  sides ;  bat 
the  result  at  which  I  have  arrivetl  is  this  that  the 
justice  of  the  caae  really  requires  that  some  injunc- 
tion should  go.  This  defcndont  is  certainly  breaking 
his  agreement,  and  is  doin^  that  which  he  has  no  busi- 
ng to  do ;  and  the  qu^tiou  is  whether  he  should  be 
at  liberty  to  do  so  or  whether  he  is  to  be  restrained. 
Now,  the  agreement  is  a  very  peculiar  one.  The 
plaintiffs  aru  a  company  who  carry  on  business  in 
enamelled  hollow-ware  and  as  general  merchante, 
and  they  took  into  their  employ  the  defendant  aa 
their  confidential  eletlc.  That  is  a 'very  serious 
matter.  That  opens  to  him  all  the  secret.s  of  their 
trade.  The  service  is  to  cummenco  from  the  lat  of 
January,  1895,  and  last  for  a  term  of  five  years  from 
the  above  date,  "  except  as  hereinafter  mentioned," 
which  refers  to  powers  of  dismissal  which  I  will  d  cal  with 
presently,  with  the  option  on  the  part  of  the  plsintiffii 
of  renewing  the  engagement  for  the  further  term  of 
five  years,  so  that,  -so  far  this  claune  goes,  th)<y 
can  convert  this  period  of  service  into  a  jiehod  uf  ten 
years  at  their  option.  I  pass  over  the  rest  till  we 
come  to  the  sixth  danse,  which  is  hie  agreement  not 
to  carry  on  businees.  That  danse  is  oompoeed  of 
three  parts,  the  first  two  of  which  are  material.  The 
iirst  in  that  the  defendant  sliall  not  during  this 
eug^etaent,  without  the  previous  consent  of  the 
plaintifTs,  "carry  on  or  be  engaged,  either  directly 
or  indirectly,  as  prindptd,  agent,  servant,  or  other- 
wise, in  any  trade,  boainBei,  or  oalliai^  either  relating 
to  goods  of  any  descri^oo  sold  or  manafaetnred  by 

the  said  WilHani  Robinson  &  Co.  (Tiituitt-d),  their 
successors  and  as-signs,  or  in  any  olhtsi  busiuesa  what- 
ever, upon  pain  of  in.stant  (iismissal  and  forfeiture  of 
salary  previously  earned  and  unpaid  "  ;  and  the  first 
question  is  whether  that  dause,  limited  as  it  is  by  the 
words  "  during  this  engagement,"  is  invalid  in  point 
of  law  or  not.  Now,  to  my  mind,  there  is  absolutely 
nc  iiuti.  rity  whatever  to  show  that  that  is  an  illi  gal 
agrccmont-^that  is  to  say,  that  it  i^  unreasonable 
and  goes  further  than  is  reasonably  necessary  for  the 
protection  of  the  plaintiffii.  It  is  oonfiued  to  ' '  daring 
the  engage  ment,  *  and  that  means  simply  this— so 
long  as  you  are  in  our  employ  you  shall  not  work  for 
anj^ody  else,  or  engage  iu  any  other  business.  There 
is  nothing  iinreasonable  in  ihut  at  all.  But  when 
we  consiiler  the  advisability  of  grdutingan  injunction 
to  enforce  it,  there  is  great  difficulty.  The  retl 
difficulty  which  has  always  to  be  borne  in  mind  when 
specific  performance  or  injunctions  to  enforce  agree- 
ments involving  personal  service  are  in  question,  is 
this — that  this  court  never  will  enforce  an  agreement 
by  which  one  person  nndertekea  to  bo  the  slave  of 
another;  and  if  this  oovanant  wore  enfocoed  in  ite 
terms  it  would  oompel  the  defendant  personaSKr  to 
serve  the  plaintiff-  for  tho  pnrio  1  often  years.  That 
we  never  do  ;  ti.ui  w  past  praying  for.  Therefore  au 
injunction  in  those  terms  cannot  bograntod,  although 
the  agreement  is  valid  in  point  of  law.  But  tbo 
plaintiffs  do  not  aalt  for  an  ujunotiosi  in  the  terms 
of  this  dause.  They  say,  "We  do  not  want  you  to 
compel  him  to  serve  us;  all  we  want  you  to  do  is  to 
hold  him  to  so  much  of  his  bargain  as  relates  to  his 
comptitiug  with  us";  and  the  platntiffii  ask  for  an 
injunction  to  restrain  him  from  engaging,  directly  or 
indirectly,  and  so  on,  in  any  taRMM,  badnesi,  or 
calling  rdating  to  goods  of  tiie  deseriptiott  sold  or 

manufaLitured  by  the  plaintifTs.  That  is  a  totally 
different  thing.  Tliat  does  not  sin  against  the 
principle  to  which  I  have  alluded.  Even  that  may 
03  a  little  hard,  if  it  were  for  ten  years,  under  tho 
peculiar  circumstances  with  which  we  have  to  deel ; 
but  the  appellants  have  undertaken  not  to  exercise 
the  option  of  prolonging  the  first  period  of  five  years, 
and  that*  to  my  muM^  get*  ria  of  that  difBoal^. 
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Now,  tliti  uext  clHUSf  is  important.  Tliia,  bo  it 
observed,  ^vi-s  the  plaintifTs  liberty  to  dismiss 
the  defendant  if  La  ooumits  any  breach  of 
tb>8  agreement.  II  piovidM  fliat  if  daring 
the  ceriod  of  &n  yean,  or  the  eztmded  jpflrtou. 
at  toe  option  of  the  plaintifTs,  the  defendant 
shall  be  dismissed,  be  sbtill  not  at  any  t'lm  within 
three  years  from  the  time  of  such  dismissal,  direutlv 
or  bidirectly,  «igage  or  be  engaged  eitJier  as  principal, 
■gint,  or  ouMrwiae,  in  (Mining  on  the  biviiiiMs  oi  an 
eoamdled  luillow-tran  deanr  at  any  plaoe  within  ISO 
.*mile8  of  Wolverhampton.  That  is  a  distiuct  aCTee- 
^raent;  there  is  nothing  there  libout  any  other  trade  or 
.business ;  and,  to  my  mind,  if  the  phiintiffs  had  taken 
the  courso  ot  dismissing  tba  defendant,  and  he  bad  by 
bis  conduct  done  that  which  he  has  done,  an 
injunction  in  the  terms  of  the  iKOond  olauae  ivoald  be 
almost  a  matter  of  ooone.  But,  liowever,  there  luw 
been  this  cros^s-quarrel ;  the  jilnintiff.s  for  rwisons  of 
their  own,  which  1  do  not  propose  at  ])ro«»'ut  to  go 
intOt  decline  to  t^ttnimi  the  defendant.  I  aea  why, 
iMOMise  they  have  laonched  their  case  on  the  other 
theory ;  they  can  diamim  bim  if  they  like,  and  that  is 
what  has  been  weighing  on  my  mind  so  long — namely, 
whether  we  ought  not  to  say,  You  have  your  remedy 
in  your  own  hands;  if  you  choose  to  dismiss  'liui,  y  m 
wiU  get  an  injunction."  Counsel  for  the  deleudaut 
taiy  they  will  not  accept  anything  of  the  sjrt,  and 

that  there  is  no  evidence  before  the  oourt  that  he 
threatens  and  intends  to  do  what  he  should  not.  As 

1.  t'  chnical  answer,  I  do  not  see  how  to  get  over  that ; 
as  a  practical  businesa  answer,  I  do  not  see  that  there 
Ss anything  in  it;  but  the  fact  is,  that  here  there  is  m 
!^8on  who  is  in  a  podtion  to  do  the  most  grievous 
injury  to  U.e  plamtiSis  in  direot  violalion  of  his 
fjarpaiu,  which  is  good  in  point  of  law,  and  which  is 
enforceable  within  limits  ;  and,  to  my  mind,  he  ought 
to  be  restrained  in  the  terms  of  the  first  jmragraph  of 
the  sixth  cluuse,  leaving  out,  of  course,  the  second 
part  of  the  dausc.  It  most  be  put  in  this  form:  The 
pifitiwifik,  bj  their  oounsel,  nndertaking  not  to 
eneidse  the  option  of  extending  the  term  oonferred 
upon  thorn  by  clause  2,  we  grant  an  injunction  to 
restrain  the  defendant  in  the  words  of  the  sixth  clause 
of  the  agreement  during  this  engagement,"  leaving 
out  "or  any  other  bosioeM."  The  costs  ought  to  be 
the  costs  of  the  plaintiib  in  any  event  botii  here  and 
below.  I  think  it  is  »  ftON  and  delibaraia  breaoh  of 
a  plain  bargain. 

Chitty,  L.J. — ^The  relation  of  the  plainUfik  to  the 
dsftndttiit  at  the  present  time  is  that  of  master  and 
MTvaut.  The  defendant  is  the  confidential  derk  of 
the  plaintifib,  and  by  the  agreement  he  has  bound 
himsdf  to  serve  for  a  period  of  five  years,  with  the 
option  on  the  part  of  the  plaintiffs  and  no  correlative 
option  on  his  part  to  continue  the  engagement  if 
th^  fit  for  a  further  period  of  five  ycttrs.  The 

aitpdhutte  have  given  up  that  second  period  of  five 
years  as  port  of  the  terms  on  which  the  oonrt  grants 
du)  injunction.  Under  tiie  fifth  dense  the  defisndant 
agrees  during  the  term  to  devote  the  whole  of  his 
time,  care,  and  attention  to  the  business  of  the 
plaintiff's,  and  to  obey  their  orders,  and  so  forth  ; 
and  titen,  to  supplement  that,  and  to  support  it  by  a 
definite  negative  agreement,  we  hare  the  suth  daase. 
That  elause  is  divided  into  several  parts.  We  are 
concern!  d  with  two  parts.  The  first  is,  that  during 
the  engagement,  without  the  consent  of  the  jil.-iin- 
tiffs,  he  will  not  be.  directly  or  indirectly,  engage  I 
in  the  particulur  bosinses  or  in  any  other  business. 
Now,  it  appears  to  me  on  the  nntmNrities  that  that, 
daring  his  engagement,  is  a  Talid  contract  in  point  of 
law.  It  is  not  necessary  to  spealc  about  the  term 
"or  any  other  business."    As  at  pr«seut  advised  I 


soe  no  objection  to  it ;  and  the  case  seems  to  me  to 
fall  within  the  authority  of  Pilkingion  v.  Scott,  1,3  M. 
&  W.  Go7,  and  Hartiey  v.  C'umminjjk,  d  C  B.  217. 
The  agreement,  then,  is  during  the  engagement;  sod 
the  strange  thing  is  the  contest  the  parties  hare 
carried  on  before  the  motion  was  made  by  the  plain- 
tifTs 1m  f  ire  North,  J.  The  defen  l  u,t  ^  ii  1  that  he  had 
dismissed  himself,  or  had  been  dismisseti;  theplsia* 
tilTi  said,  "No,  you  have  not;  and  what  is 
will  not  difflttiw  you  "  ;  and  so  the  matter 
hefbre  the  Oonrt  of  Appeal,  the  plaintiSb  oont 
that  the  engagement  is  still  on  foot ;  and  I  think  the 
result  is  that  the  engagement  is  still  a  contuidsg 
engagement,  and  the  plaintifTs,  therefore,  are  right. 
Now,  the  point  in  the  case  in  the  defendant's  favoor 
appears  to  me  to  be  this :  There  are  at  the  end  of  Iks 
ciiWHe  relating  to  the  oontinuanoe  of  the  engagemeot 
the  words  "  upon  pain  of  instant  dismissal  and 
forfeiture  of  salary."  I  quite  agree  tliat  where 
penalties  are  afnxed  to  a  contract  tiie  court 
can  grant  an  injunction,  notwithstanding  the 
penalties;  and  that  those  words  an  not  safi> 
cieot,  «e  a  general  mle.  to  prevent  the  eoort 
granting  an  injunction.  The  materiality  of  them 
in  the  present  case  is  this,  that  the  jdaiutifT^ 
it  in  their  hands  to  dismiss  the  defendant  at  oiu'^ 
and  thereupon  the  defendant  would  have  beoome 
subject  to  the  less  onerous  covenant  which  appear*  in 
the  latter  pert  of  tlie  same  clause.   Bnt  tlie  apndlsnti 

Srop  ieed  that  they  shonld  give  an  nndartaking  to 
iamiss  at  once,  and  take  the  injunction  in  the  tnorn 
limited  form.  Counitel  for  the  defendant  stood  upuu 
their  rights,  and  said,  "There  is  no  evidence  tlut 
our  client  threatens  or  intends  to  break  the  oovenant " ; 
and  tedmioally  they  are  right,  because  be  has  not  st 
the  present  moment  been  dismissed,  and  that  covenant 
only  comes  into  operation  upon  dismissal.  It  might 
perhaps  have  boon  wise  for  the  (I'^feadaut  to  have 
accepted  the  olive-branch  that  was  offered  by  t.*ie 
appoUantif  who  were  cjnteat  to  take  an  ini  unction  in 
the  lesn  aeviere  form.  But  now,  ooaung  back  to  ths 
case  upon  the  first  part  of  tiie  dense,  here  is  e  plsin 
deliberate  breach  by  the  confidential  cle.k  of  th.' 
plaiutiflFs,  who  is  now  directly  engaged  in  the  pw- 
ticul-ir  business  for  other  persons,  rivals  in  traieof 
the  piaintttfs;  and  in  fact  we  have  the  cnse  of  a 
confidential  clerk  acting  in  deliberate  violatioti  net 
only  of  his  agr'^ement,  but  of  bis  general  r  -latioo  of 
confidence  towards  his  finplt>yer8.  That  is  a  ver}- 
sfrong  case.  The  appodttnts  did  not  ask  for  a[. 
injunction  which  would  run  exactly  in  the  termts  of 
this  oorcnant  in  the  first  part  of  the  sixth  clause— 
they  were  willing  to  give  up  "or  in  any  othsc 
busm^ss  ** ;  thererore  I  need  not  consider  that  part  of 
the  case  beyond  saying  this,  that  in  my  opinion  t!ic 
covenant  is  uleariy  severable.  We  aic  not  apou  tlir 
qaestion  of  whether  this  coven.int  is  good  Or  bad  in 
law,  but  whether  ia  this  e'i<t«  the  court  ought  to  grant 
an  injunetion ;  and  the  difficulty  that  for  a  long  time 
presented  itself  to  my  mind  was  whether  we  sbodd 
not,  by  means  of  the  injunction,  be  compelling  the 
defendant  in  substance  to  serve  Uie  plaintitrs.  N')w, 
the  great  objection  has  beeu  removed  by  what  the 
appellants  Imve  undertakou  to  do.  They  have  undt  r- 
takeu,  iu  substance,  to  reduce  this  term  of  the 
eugagement  to  a  period  of  two  years  or  so  from  tiie 
presetit  time;  and  I  think  not  only  that  it  is  reason- 
aide,  but  I  think  justice  requires  that  this  cotitidential 
clerk  should  iiotiu  violation  ufhi«  agreement  about 
bt  tr/ii  ing  his  miisters.  Therefore  1  see  uo  objection 
to  granting  the  limited  injunction  which  is  asked  for 
at  the  bar,  and  which  the  Master  of  the  Bolls  has 
stated. 

CoiJJNS,  L.J. — My  view  has  been  so  exactly  stated 
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OOCKT  OF  ApPKAL. 


ATTORjrBY-GEirERAx  V.  Earl  Grey. 


COTTRT  OK  ApPKAL. 


io  tbe  jadgments  that  hive  be<m  delivered  thai  I 
thould  be  afraid  of  detracting  from  what  hM  been 
tltevij  'aid  if  I  made  any  obienmtioiis  of  my  own. 

Affmi  allowed. 

Soliettoni,  Shari-r.  Pnrkft.      Cm.,  for  ^IHlC  A  Sldd- 

laifr,  Wolv»Thti(u(>tun:  Hnwrliffe,  RawU,  dfc  (Ah,  lor 
iinauur.  Sons,  <L-  Vorlett,  Liv«rpool. 


Pirtn  Q.  B.  Div.  ) 
A.  L  Smith,  fiigby,  and  (  July jt9 ;  Ang.  10, Iflta. 
Vftogh&n  WilUanw,  L.JJ.)  ) 

AztOKHST-GxintAii  V.  Itua.  Gket.  (a.) 

Inlithd  rnriiM — Eitatt  duty — O^ft  inter  vivoii — Stitle- 
maU—  Vhtthtr  poa$e»tion  tuamtd  to  enUn  exclusion 
«f  iMw—RatrviaitM  of  infcreff  fo  Htfkr—Pnwtr  of 

rtvK/iti>m — Custitme  and  Inland  lievtnut  !  ',  IS81 
i-H  it  45  I'lV^  c.  12),  ».  38,  Bub-seclion  ~  [Hi  {c)  — 
Cuitoms  and  Iniaud  }:■  v  nuf  .1  !,  1889  (52  tf-  .33  I  V.  .'. 
c.  "},  t.  11 — Ftiiuuct.  Ad,  lhy4  (57  «fc  58  Vict.  c.  3U), 
J.  2,  tuh-tection  1  (c). 

Bf  a  dtt^  tbtkd  ISSi,  (J*,  tratyf/erred  certain  etiaU$, 
mcudimg  s  mamim-hmue  of  which  ke  tm*  the  owner, 

U  Me  oyprllant,  hit  uti-hi  n',  subject,  a*  vi/irds  profterty 
Utter  than  the  num$imi-livu.i€,  to  an  anuuui  rent-c/iar<je 
III  fat  -  'ir  i/  ir.  jnr  li  fe  and  tubjeci  also  to  ihr  innusion- 
■."M<  httng  mjtit^frd  at  tftereio/ore  G.  Hy  the  Mine 
<inii  tht  apptllaut  entered  into  tevend  toveaants  relatiny 
k  tht  tHatit  amongtt  which  was  OM  io  fay  the  debte  of 
0~  out  of  tht  etktta ;  and  a  power  of  reveleint/  the  deed 

'thd  rtauumivy  the  properiij  m  tin  t^faU  ivas  nmrir  l  io 
<j.  uf<m  the  breach  of  ccrtatu  uj  Iht  mid  cuvtHUnU  In/  tUt 

0.  difd  before  the  happening  of  any  of  the  events  upon 
vfiich  tht  power  of  revKutiou  was  exercisabU,  but  after 
Mc  riwmtt  Act  qf  1894  had  come  into  egvi.  The 
mmteJ  Mrfve  of  the  e$tate  at  the  death  of  O.  woe  am- 

iideml''j  in  rxcets  of  thf  rrut-cfuirgt  reserved, 

Htid  ■^aj/irming  the  judynHid  aj  the  Divisional  Court, 
*6  H'.  R.  251).  that,  at  the  death  of  0.,  all  the  property 
r*»  iiaUe  to  estate  duty  under  section  1  of  the  Finance 
Ad  if  1894.  It  was  jiroperty  which  must  be  deemed  to 
Ion  faued  '  ' 


tho  death  of  G.  mthin  netion  38,  tub' 
stdkm  2,  of  the  Act  of  1881,  a$  amended  by  sectiun  11, 
tub-ttdiou  1,  of  the  Act  of  1889  and  McMm  8,  «t(6- 
frtioH  1  (c),  of  the  Finance  Act,  1894. 

Per  VaoKhau  Williams,  Ij. J. —That  there  u-as  a 
ffiaent  interest  and  pcrwer  of  rtvoeation  reeerved  in 
tit  froperty  so  as  to  bring  U  wifkin  tOBtioH  11,  tub' 
Hdwh  I,  of  the  Act  of  1889,  for  the  appellant  had  not 
Otltmtd  hook  fide  puttession  and  enjoyment  "  to  the 
t^re  cteiamm  of  tho  donor,"  G. 

Thk  l*M  an  apped  from  the  judgment  of  a 
IKvWonal  Court  on  an  infbiniiaKon  bv  the  Attomey- 
Omeral  ftlahpiBg  attata  dafar  wtder  the  Fuuuioa  Aet, 

1N»4. 

1.  Byadee<l  dated  the  l!>th  day  of  October,  1885,  and 
made  bttwef  u  Hfury  (3rd}  Earl  OreT  (since  dec^^ed), 
•  '  tbe  one  part,  aiid  tbe  deifendaot,  then  Albert  Henry 
ti  qm  Ot«y,  Esq.,  of  the  other  part,  reciting  that  tbe 
Mid  acnry  Sari  Qrer  wae  absolately  seised  of  or 
'fctitlcd  to  c<:)nsiderable  family  pstftfcs  und  to  other 
t^tat«i  hud  real  property  purchaiK^d  or  acquired  \>y 
ti;m  m  th«  county  of  Northumberland,  but  that  a 
portion  of  the  said  estates  was  subject  to  eereral  life 
■nnuities  (which  annuities  amounted  in  the  whole  to 
X3|100  a  year,  but  four  of  which,  amounting  together 
to  £900  a  year,  have  since  ceased  to  be  payable),  and 

(a.)  Eeported  by  £.  O.  Utiixwbll,  Esq.,  Barrtster- 
•t-Lkw. 


reciting  that  another  portion  of  tbe  said  ei^tntoa  was 
8ubj«>ct  to  a  mortgage  for  £200,000,  and  recitiug  that 
the  eaid  Earl  Chey  was  also  powMMd  of  oooiidirabie 
peraonal  estate  oomprising  reida  then  already  due  and 

ftrrears  of  rent  and  the  furnitnro  and  effects  in  and 
about  the  in ansion -house  in  which  the  enrl  then 
ii'sidfd  at  llowiak,  aud  faruiiiig  stock,  crops,  and 
Other  eifecta,  and  reciting  that  the  defendant  Albert 
Henry  Oeorge  Qray  wai  the  nephew  of  tha  Mid  Earl 
Grey  and  heir-preeiunptive  to  the  peerage  and  that 
the  said  Harl  Grey  was  desirous  of  giving  his  real  and 
personal  estate  to  the  said  A.  H.  G.  Grey  subject  to 
the  provisions  therein  contained  and  that  it  barl  been 
agreed  between  the  parties  thereto  that  the  deed  now 
in  statement  shoola  be  executed.  It  was  by  tbe 
now  stating  deed  witnessed  that  in  pursuaooa  of  tiia 
■aid  agreement  and  iu  consideration  of  the  aatonl 
love  aud  nfFectioa  which  the  said  Eul  Grey  bore  to 
In-  Njiii'  I  f  I  l.i  \  and  for  th«  other  cocsidcnlions 
theit;iJU  iippeaMug,  tha  »aid  third  Birl  Gray  did 
thereby  convey  to  the  defendant  A.  H.  G.  (now  Earl) 
Grey,  all  tboee  the  manors,  mewoagea,  faroia,  lande, 
ri'ut-obargea,  and  other  the  heroditamenti  and  real 
estate  whatsoever  and  wheresoever  of  him  the 
said  third  Eurl  Grey  aud  all  leaseholds  and  terms 
of  years  (if  any)  belonf^inf;  to  him  to  hold  the 
same  to  the  deftndaut  A.  H.  G.  (now  Earl) 
Grey  in  fee  simpla,  labject  nevertheless  as  to 
the  patta  of  the  proprrty  charged  therewith  or 
affiseted  thereby  to  tbe  payment  of  the  said 
aurjaities  and  t  j  the  mortgages  aflTwting  the  same  to 
tlie  use  that  tho  third  Karl  Oroy  should  thenceforth 
during  ]'i^  ]if«-  receive  an  .iiiuuul  rrTit -i  linr|_'i?  of  £4,i>0l) 
to  be  issuiug  out  of  the  said  heredittiueuts  (o'lier 
than  sudl  part  as  the  third  Earl  Grey  was  to  oooapy 
and  enjuy  under  the  trusts  thorsi&afuir  deelared). 
Aud  to  be  paid  quarterly  as  tiiersiik  mentioned  and 
subj'^ct  to  ant  cliargcl  with  the  said  rent-cbarg;> 
all  the  hereditauient^  thoreby  conveyed  were  to  be 
held  to  the  use  of  the  dnf^udant  A.  IT  fr  'now  Barl) 
Grey  iu  fee  simple;  but  as  to  the  said  tuansioa-hooae 
at  Howick  and  the  premises  to  be  enjoyed  therewith 
subject  to  the  trusts  and  provisions  tbscatnafter  con- 
tained and  as  to  the  leassholds  or  terms  of  yi^ars  (if 
aTiy)  for  the  whole  term  or  inter"st  nf  thn  earl  thoreiu. 
And  it  was  also  witiifssed  that  lu  iiirthcr  purHtiance 
of  tbe  said  and  for  the  considerati'ms  aforesaid,  the 
third  Earl  Grey  did  thereby  asugn  unto  the  aaid 
A.  K.  G.  (now  Earl)  Grey  all  renti  then  already  doe 
aud  all  arrears  of  rent  owing  in  i«sp*ot  of  the  said 
real  estate  or  any  part  thereof,  and  also  all  f antitora 
and  effects  in  or  about  the  said  mansion-hoii<te  and 
premises  at  llowiclc.and  all  stocV,  crops,  and  HtTocts  ivnd 
other  the  personal  pr  ipt^rty  of  tl.-'  ^fu  l  t'  lr  l  KirlOrey 
other  than  money  belongiog  to  him  at  his  bankers  or 
elsi  wliero,  and  prhrate  paperK  and  correspondonos,  Us 
wardrobe,  otoaments,  and  effects  in  bis  own  psfsonal, 
use,  to  hold  the  premises  thereby  assigtisd  to  tbe 
defendant  A.  H.  G.  (now  E4rl)  Grey  as  to  the  part« 
thereof  affected  by  the  trusts  thereinafter  declared 
upon  the  trusts,  and  subject  to  the  provisions 
thereinafter  contained  conoemiog  the  same,  and 
subject  thereto  as  to  the  whole  of  the  premises 
thereinbefort'  >i'<,igned  to  the  defendant  A.  EL  G. 
(now  Earl)(irey  absolutely  forbitowD  oseand  benefit, 
and  it  was  by  the  deed  i  n^v  in  statement  de'jiared 
that  the  muusiuu-Lause  ut  Howick,  together  with  the 
pleasure-gardens,  and  kitchen  and  fruit-gardem, 
stabiee,  vineries,  greenhouses,  oat-bDildings,  and 
apjpartenances  as  then  occupied  and  SDjnyed  by  tbe 
third  Earl  Grey,  should  bu  held  upon  trust  to  permit 
him  to  occupy  and  enjoy  the  sarn"  as  theretofore  during 
his  life,  and  that  all  tlie  tumi' ure,  plate,  bookc, 
pictures,  and  articles  of  household  use  or  omument, 
wiiMS,  sfairas,  gaidsm  implements,  he 
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and  oQier  things  whatsoever  in  or  about  the  mansioa- 
bouse  and  prHmiies  should  be  held  upon  trust  to 
permit  tbe  said  Earl  Grey  to  lue  and  enjoy  the  name 
iu  like  manner  dtuinflf  ia»  Wt,  and  the  defendant 
A.  H.  Q,  (now  Eftd)  GMy  covnantod  with  tbe  said 
third  Earl  Orayfliat  h«  (the  defendant),  his  heirs, 
executors,  adminifitrators,  or  assigns,  would  do  the 
foUowiug  thinf^s— thiit  is  to  say  ;  (1)  Pay  the  annuities 
mentioned  in  tlio  first  schedule  thereto  and  all  other 
annuities  (if  any)  cliarged  on  any  part  of  the  raroperty 
or  payable  by  tbe  said  third  Eari  Orey  as  the  Mine 
should  XMpeotively  become  dun  and  so  long  as  the 
aame  should  respectively  be  payable.  (2)  Pay 
the  said  mortgage  d.'bt  of  i'L'OO.Oiin  and  all  interest 
tbeu  or  thereafter  to  become  due  thereon,  and 
also  every  other  mortgage  debt  tad  other  charge 
to  whioh  any  part  of  the  property  ww  •ubiert» 
dao  a  bond  for  £1,000  payable  to  the  Had. 
George  Orey  with  all  iatere-t  due  and  to 
become  due  tliereou,  and  woidd  perform  all  covenants, 
and  discharge  all  liabiUtirs,  biudiuK  on  the  said  third 
Earl  Grey  in  rfspect  o(  any  property  thereby  assured, 
and  indenuufy  the  earl  and  bis  estate  from  all  loss  and 
damage  in  reqwct  thereof.  ( Pay  to  the  said  third 
Barl  Otey  the  said  annual  rent-charge  of  £4,000.  and 
a  proportionate  {-art  to  thn  tlay  of  his  death  his 
oxecutofii  ur  adaiiuiKtratorti.  (4)  At  the  coat  of  tbe 
defendant,  his  executors,  admiuistrHtors,  or  assigns 
keep  the  mausion-houee  and  building  at  U-)Wiok 
insured  for  the  amoani  in  whioh  they  were  then 
insured,  and  fxpenJ  all  nion<y  n  ivi  1  u  any 
insurance  in  rt'storatiuu,  repairs,  or  n-Luiidmg,  and 
koep  in  repair,  and  jtroperly  uphuld  and  maintain, 
tbe  said  mansiou-house.  buildings,  gardens,  and 
effeoll  to  he  enjriyed  by  the  said  third  Earl  Orey  as 
afocMatd,  and  also  stoek  and  manage  tbe  «aid  gardens 
as  the  same  had  thOTOtofore  heen  managed,  and  at  the 
r.  quest  iti  wntinfr  of  the  said  third  Karl  Grey  ur  of 
Ilia  ugoul  forth  witii  do  and  make  anyropairs  in  any  of 
the  j)n-niise8  s.t  to  be  enjoyed  which  tbe  said  Eirl  or 
his  agent  might  dfsiro  to  hare  made  or  done,  (a)  At 
the  like  cost  supply  and  ddiver  to  the  said  third  Earl 
Grey  (free  of  tost  to  him)  all  tuch  farm  or  parden 
product  as  be  or  his  ngent  luiKhi  reijuiro  for  tli*'  use 
and   conHUniptiun    of    the   lioUKchnld    at  HowiLk. 

Pay  at  tho  di>afh  of  the  said  Earl  Urcy  all  his 
funeral  and  testauieutary  expenses  including  all 
atamp  and  other  dutaoe  and  also  all  the  debts  of  tbe 
said  Earl  to  the  fall  ezhanstion  of  all  the  proporty 

real  and  personal  of  fhf  Hnid  tliirdEirl  Grey.  '7)  Tlif 
lands  at  orniar  HoWick  thin  fnnu^d  by  tlie  said  Ki*rl 
Orey  ylioidd  not  bo  sold  or  disj  osed  of  or  let  during  the 
life  of  tlie  said  third  Earl  Orey,  but  should  bo  farmwi 
bv  the  defendant  A.  H.  G.  (now  Earl)  Grey  person- 
ally, in  like  manaer  tu  the  same  had  tlK  retofora  boon 
farmed  by  the  third  Earl  Grey,  and  no  buildings 
should  be  erected  and  no  works  should  o-ittblish.-d 
thereon  without  the  consent  in  writing  of  the  said 
third  Earl  Grey.  (8)  At  the  retjufst  of  the  said 
earl,  hi«  exocntori  or  admiuistraton,  to  prodooa  all 
reoeipta  and  Toaehen  for  paymenta  to  be  made  under 
clauses  1,  4,  or  fi  of  the  now  stating  covenant. 
And  it  was  jroviiiid  that  in  the  event  of  tbe 
def.  iulant  A.  H.  (}.  (now  Earl)  Orey,  djnng  in  the 
lifetime  of  the  siiid  third  earl  or  of  any  breach  by  the 
defendant,  his  hiirt,  executors,  or  adminiatiBtori,  of 
anjr  covenant  on  his  part  therein  contained,  and 
failme  to  remedy  such  breach  within  tbiity  days 
after  notice  in  writing  so  to  dri  it  ^ho^ld  be  lawful 
for  the  ssaid  third  Earl  Grey  to  revoke  the  deed  now 
in  statement  either  wholly  or  in  i>art,  but  save  in  the 
event  aforeiaid  the  deed  now  in  statefoent  was  to  be 
inreToeahle,  but  any  terooatioo  under  that  power 

wa^  to  be  without  prejudiro  to  the-  title    01  any 
purcUiiaer  or  mortgage   from  the  dofendout,   hij  i 


heirs,  exeeutors,  or  a-iaiiuistrators,  under  a  sale  or 
mortgage'  made  prt'vlously  to  such  rcvoeatiou. 
I  2.  By  an  mdenture,  dated  the  2(ith  uf  Sep- 
tember, 1894,  and  made  be^wean  the  said  Henry 
I  third  Earl  Grey,  of  the  one  part,  and  the  defendant 
I  A.  H.  G.  (now  Barl)  Grey,  of  the  other  i>art,  reciting 
that  tho  indenture  now  in  statement  w*s  supple- 
mental to  the  indenture  of  the  lUth  of  October, 
hereinbefore  stated,  that  the  rent-charge  of  £4,000  had 
beenduly  paid  and  the  coven  ants  contained  inthetnd«n> 
tare  of  the  19th  of  October.  1885,  on  the  part  of  the 
defendant  had  been  duly  p>erformed,  and  reciting 
that  tbe  third  Earl  Grey  in  consideration  of  £a.000 
to  be  paid  to  hiui  by  the  defendatii  Im  i  agreed  to 
sell  and  rele&!>ti  to  him  the  said  reut-cbar^o  of  £4,000, 
and  also  to  release  the  covenant  to  pay  toe  same,  and 
alao  to  releaae  the  covenant  to  retain  untold  and  to 
farm  the  lands  near  Howiok  mentioned  in  the 
principal  indenture.  It  was  witnessed  that  in  par- 
nuance  of  tho  Haid  agreement  and  in  oonsideratiuu 
of  the  Hum  of  £o,000  upon  the  execution  of  the 
indenture  now  in  statement  paid  to  the  said  third 
Earl  Grey  by  the  defendant,  tha  said  third  Earl  Grey 
as  beneficial  owner  thereby  conveyed  and  released 
unto  the  defendant  all  the  said  rent-charge  of  £4,000 
to  the  iutent  that  the  lands  and  hereditamnnt  cb»*rg^ 
therewith  might  thenceforth  be  discharged  f  herefrom ; 
and  in  further  pursuance  of  the  said  agreement  and  for 
the  oonsideration  afoceaaid  the  said  thifd  Earl  Grey 
released  unto  the  defendant  all  the  premises  oonveyed 
by  the  principal  indenture  from  the  po  r  f 
revocation  contained  in  the  said  indenture,  aad  ai^o 
released  the«aid  A.  H.  G.  Groy  from  the  eovonant  to 
pay  the  sckid  rent-charge  of  £4,000,  and  from  all 
claims  under  the  covenant  by  tiie  defendant  oontainsd 
in  the  prindpal  indenture  to  retain  naaoUL  and  to 
farm  certain  lands  near  Howick. 

3.  The  said  third  Earl  Grey  died  on  the  Ptb  day  of 
October,  1H94,  and  thereupon  his  nephew,  the 
defendant,  saooeeded  to  the  earldom.  The  average 
net  annual  inoome  of  ib»  proper^  compnsed  in  the 
said  deed  of  the  19th  of  Oetober,  1889,  afttvdednettag 
itit'-rest  on  incumbrances  atid  other  charge*  and  the 
contuf  juanageni'"ut,  i.s  aud  was  before  aa  well  as  aftur 
the  date  ot  the  laAt-unMitioned  indantsre  very 
considerably  in  excf^s  of  XI  UOO. 

4.  Under  the  circumstances  aforesaid  estate  duty 
under  the  Finanoe  Aot,  iBBi,  had  been  claimed  by  the 
Commitatoners  of  Inland  Bevenae  from  the  defendaot 
on  the  principal  value  (less  the  value  of  the  eucuiu- 
brances  ktibsisting  thereon)  of  the  whole  of  the  property 
comprised  in  the  said  dc«d  of  the  19th  of  October, 
168^  (indading  the  maosion-hoase  at  Howick  and  the 
eflbcts  thereia,  upon  whioh  alone  soeh  doty  has  l»en 
actually  paid  by  the  defendant  on  the  20th  of  March, 
1S*J'>),  as  being  proporty  passing  on  the  death  of  the 
said  third  Earl  Grey  within  the  meaning  of  sectioiis 
1  and  2(1)  (c)  of  the  Financo  Act,  1894,  which  in- 
corporates the  provisions  of  section  38  of  44  &  4a 
Viet.  0.  12  aa  amanded  by  section  11  (1)  of  oi  Vict, 
c.  7.  Bat  the  defendant  had  refused  and  still  refoies 
to  pay  such  estate  duty  fsave  as  to  the  mansion- 
house  and  cSfxts)  and  he  contends  that  no  such  duty 
has  become  payable.  Moreover,  the  value  of  the 
bulk  of  tho  pronerty  comprised  in  the  said  deed  of 
the  19th  of  October,  1885,  was  not  taken  into  account 
in  determining  the  amount  of  estate  dutypaid  by  tho 
defendant  on  the  mansion-bouse  at  Howick  and 
fiLcordingly  further  duty  is  payable  thereon. 

The  Crown  thereupon  claimed :  (1)  That  it  should 
be  declared  that  upon  th<'  death  of  the  Said  Hismy 
third  Earl  Cbsy  e«tate  duty  bccaime  payable  undor 
the  provisions  of  tiie  Fhianoe  Act,  1894,  upon  the 
j-rincipal  value  to  be  asct^rtained  as  in  the  Said  Act 
provided  01  aU  the  property  real  and  personal  oom- 
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priMd  in  tin  a>M  M  of  the  mb  of  Ootober,  1885, 

M  property  passing  on  th^^  Inith  nf  tlie  said  TTenry 
third  KmfI  Grey  witLiu  ilxv  mfaiuug  of  Boit.ions  I 
-iL  1  1  {\)  (f)  of  the  la«t-iiientioned  Act,  un  1  j  nving 
rr^^ird  to  aection  38  of  the  Castotoi  and  Inlaud 
I^Teaue  Act,  18SI,  aa  amended  by  seottoo  11  M  the 
Cuitomc  and  Inland  Bersnoa  Aofc»  1689. 

TIm  INvfadbokl  Comt  (OrMititam  tnd  ClnuiMll,  JJ.) 
d»ci  '.r  r!  in  fRvour  ijf  the  Crown. 

1-  rem  this  (l«  ii.ion  the  defendant  now  appealed. 

By  the  Customs  and  Inland  Itpvenue  Act,  ISSl, 
«.  38,  sub-iectioo  2  it  is  provided  that  "  the  p^rsotml 
or  mOfvaUA  property  to  be  inolnded  in  an  account 
■hAlI  be  property  of  tha  foUowing  dMormtioiw— Ti&  : 
(a)  any  property  taken  as  s  ionatto  m«H&  tntaS  made 
by  any  i>erfioQ  dying  on  or  aft<T  the  Ist  of  June, 
1881,  or  taken  under  a  voluntary  disposition  made  by 
any  person  ao  dying,  purporting  to  operate  as  an 
iramediat«  gi(t  inUr  tirot  whether  by  way  of  Iranafer, 
d«-liv»'r),  declaration  of  trust,  or  otherwise,  which 
•ball  uttt  liave  been  bimd  fid»  made  three  months 
befoni  the  deatli  of  tlie  deoMwed.  (e)  Any  property 
jiafiainp  under  uny  past  or  future  voluntary  si'ttlenn'iit 
m»il«  by  any  person  dying  on  or  after  such  day  l>y 
detrd  or  any  other  iustruiuont  not  taking  effect  aa  a 
will,  whereby  an  interest  in  such  property  for  li^e  or 
ailj  otiier  period  determinable  ]>y  refert  nca  to  death 
is  lMeir?»d  either  expressly  or  by  implication  to  the 
Mttlor.  or  wbweby  the  settlor  may  havn  re>8erved  to 
himself  tho  right,  by  the  excrcisii  f  i;  ]  iwcr,  1<> 
x«ctore  to  himself,  or  to  reclaim  the  absalut"  iut4;rest 
m  anch  property." 

Bf  section  11,  anb-acctiou  I,  of  the  Ciutoms  and 
lalaDd  Revenue  Act.  18.S9  (52  &  53  Yiot  o.  7),  the 
aforr—id  nib-aection  2  is  amended  as  follows :  "  The 
deeuiiption  of  property  marked  (a)  eball  be  read  aa  if 
tiio  word  '  twt-lvo '  weif  substituted  for  the  wtird 
*  tbree  '  tiiLrein,  and  the  saiii  description  of  property 
•hall  include  j.roprrty  taken  under  any  gift  wbeoever 
made,  of  wluch  property  bmid  ^de  poNNrion  and 
eojoyxuent  shall  not  have  been  aantin«d  by  the  donee 
immediately  upon  the  gift  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor  or  of  uuy  benefit 
to  him  by  contract  or  otherwise." 

By  aection  2,  sub-section  1.  of  the  Finance  Act,  185)4 
(47  St  M  Vkt.  C  .10)  it  is  provided  that  •*  property 
pMdoDg  on  the  death  of  the  daoeaaed  ahall  be  deemed 
U>  iiMunde  .  .  ,  ie)  Property  wfaioh  mndd  be 
reqnired  to  on  included  in  an  account  under 

section  of  th»'  CiistoniB  and  Inland  Revenue  Act. 
lH-1,  Ks  amended  by  secti'tn  11  of  the  Customs  and 
Inland  Revenue  Act,  Iti^i),  if  those  sections  were 
heeein  HXted  and  extended  to  real  property  aa  well 
pmODal  aroperty,  end  the  woide  '  Tolnntary '  and 
^voloBlaiay^  and  »  nfannee  to  a'Tdimteer'  were 
onilitad  llMniiNMn/* 

C' -'-I'.H- //(jr  ,  'I.e.,  and  l!reiniifr.  for  the  appel- 
lant.— The  duty  baa  already  been  paid  in  respect 
L>f  the  mansiou-house,  so  that  point  is  not  in  dispute. 
The  qncetion  which  arieei  here  ia  whether  estate  date 
ie  payable  in  rmpeot  of  the  reat  of  the  eatate.  Tbia 
• 'tate,  tiiinus  the  niaui'ion-house,  does  not  oomo  within 
fCtion  sub-section  1,  of  the  Finance  Act,  IS'Jl. 
The  apf^ellunt  was  given  an  estate  8u]iject  to  the  ptiy- 
lueut  of  i:4,u<>0  per  annum  to  the  third  carl,  and  this 
Mtate  the  appellant  retained  within  tbo  meaning  of 
MatioA  11,  iub.aeotion  1.  of  the  Act  of  1889  **to  the 
entire  exdoaion  of  the  donor.**  The  power  of  reroca  - 

tioD  Wa«  a  limited  and  conditional  one,  and  the  c  n- 
tingeiif  ies  on  which  it  would  have  be»;ii  fcxerciecd 
never  arose.  There  wa*  here  iio  rd>3oluto  right  to 
reclaim  the  property  reserved  to  the  donor,  mtm  as  is 
referred  to  in  seotiou  38,  aub-seotion  2,  of  the  Act  of 
1881.  Dm  power  theie  u  *  geneffal  one.  tn  the 


S resent  <nee  it  i*  a  KmiCed  one.  The  appellant  aamuned 
anrt  yWf  possMHion  and  enj  ym-  nt  within  therequira- 
ment  of  the  seetiou.  This  was  not  a  gift  but  a  pur- 
cha«e  for  full  viUne,  and  therefore  the  twelve  mODthi* 
period  does  not  apply. 

They  cited  AHorwy-Ornrm)  Worrall.A'i  W.  E. 
118,  [1896]  1  Q.  6.  98;  AUamtU'Qaiitnil  v.  Bmh, 
46  W.  B.  44,  [1S9T]  2  Q.  B. 

Sir  R.  E.  Wrhtler,  A.O.  {Sir  R.Finla,,,  S.fi.,  and 
I'aughan  Ilawh'ns  with  him),  appeared  for  the  Crown. 
— ^Tbhi  case  is  clearly  within  the  language  of  aection 
sub-aection  2(«),  of  the  Act  of  I  '^Hl  aa  amende!  by 
the  Act  of  18f><.».  It  is  also  within  aection  38,  sub- 
section 2  (c),  of  the  Act  of  Issi.  If  there  be  any 
disposition  whereby  the  donor  retains  any  interest  or 
benefit  the  donee  doee  not  eaeape  liability  on  the 
death  of  the  donor.  If  property  has  been  disposed  of, 
and  out  of  that  property  any  b^etit  is  reserved  to  the 
donor,  nuuh  jirujiertii  it  not  intended  to  be  exemjit 
from  tikiuitiuu.  .Section  11,  sub-section  1,  of  the  Act 
of  lN8t>  puta  this  beyond  dispute.  The  only  means  of 
evading  the  tax  ia  to  assuine  abeolate  and  imuediate 
possession  and  enjoyment  of  tiie  estate.  In  the 
present  case,  however,  that  condition  waa  not  fulfilled. 
The  reservation  is  within  th«'  very  words  of  sectiuu  -is, 
hiib-section  2  (- ),  of  tl  .  t  of  Issl.  The  third  earl 
was  in  the  poa.tion  of  being  able  to  contract  debta 
which  would  have  to  he  sntiilbd  <nit  of  the  estates  of 
the  appellant.  This  was  a  moet  important  rfservation. 
There  were  powert  of  xevootttion  in  tiie  deed  whJdt 
might  easily  have  beeo  funiind. 

Bremner  replied. 

Ctur,  adv, 

On  the  loth  of  August  the  following  written 

judgments  were  delivered : 

A.  L.  S-Mirn,  L.J. — In  my  opinion  the  Crown  suc- 
ceeds this  case,  and  the  appeal  by  the  present  Karl 
Grey  fails.  By  the  Finance  Act,  1894  (57  &  oS  Vict, 
c.  30^,  not  only  property  which  pasaee  upon  death, 
but  also  ])ron«it;  which  shall  be  deemed  within  the 
meaning  of  the  Act  to  piwts  ui>on  death,  is  made  liable  to 
estate  duty,  and  lh«  question  is  whether  the  property 
,  upon  which  the  Crown  claims  duty  in  the  case,  is 
property  which  is  deemed  to  pass  within  the  meaning 
of  the  Act  upon  the  death  of  the  late  Earl  Grey, 
which  took  place  upon  the  9th  of  October,  1,S91. 

By  deed  bearing  date  the  19th  of  October,  l!S8o,  the 
late  earl  in  oonsideration  of  the  natural  love  and  aifnc- 
t ion  which  he  bore  to  his  nephew,  the  present  *  i"'. 
conveyed  to  the  present  earl  (the  defcnilant  in  llaj> 
information)  all  his  manors,  messuages,  farms,  lands, 
rent-charges,  and  other  hereditameuta  and  all  lease- 
holds belonging  to  the  late  earl  in  fee  siaiple,  to  tiie 
use  that  the  late  earl  should  during  his  life  receive  an 
annual  rent-charge  of  £-t,OOU  a  ycau*  issuing  out  of 
the  hereditaments  thereby  conveyed,  and  should  be 
also  entitled  during  his  life  to  occupy  and  enjoy  that 

I part  of  the  hereditaments  which  consisted  of  the 
msniion-hoitte  at  Howick  and  its  »ppurt«BanoeS| 
together  with  the  fnmitnre,  plate,  books,  pictores, 
'  and  arttcb     '  f  household  use  or  ornament,  wir  es, 
I  stores,  gardin  implemcnti;,    hor'-es.    carnHgep,  and 
otlier  things  whatsoever  in  orabnu;  tlie  snid  in  ii'Mion- 
boiis^  and  premises,    liy  the  dt>«d  thtj  pre«eiit  earl 
covenanted  with  the  late  earl  to  pay  certain  annuities 
and  Bortgsse  and  bond  debts  and  to  idaninify  the 
late  earl  and  nie  estate  from  all  loss  end  damage  in 
'  re.-<pect  thereof,  and  to  j>ay  the  lute  earl  tli  '  ii  nual 
leut-cbarge  of  i'1,000  j>er  annum,  an  i  »>t  the  <!e!vth 
of  the  lain  earl  to  pay  his  funeral  aii  l  te--t anion tary 
expenses,  including  all  stamp  and  other  duties,  and 
al{o  the  debts  of  the  late  earl  to  ibe  full  exhaustioil 
^  of  all  pcoperiy  real  and  personal  of  the  late  e«cl> 
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By  thi«  deed  it  was  provided  that  in  the  event  of 
the  prescDt  earl  dying  in  fh«  lifetime  of  the  latA  earl, 
or  Of  any  bra«oh  by  tho  nnaant  evl  o(  »n.f  ol  the 
oovvnanli  on  lin  part  tliarttii  ooataimd.  it  duwld  be 

lawful  for  thn  late  earl  to  revoke  the  aaid  deed  either 
wholly  or  in  part,  but  save  m  aforesaid  the  naid  deed 
was  to  be  irrevocable,  ami  it  was  etapulat^  thiit  any 
revocatioa  under  the  poMrers  was  to  be  without  pre- 
jodiea  to  tha  title  of  anv  parchawr  or  mortgagee 
from  the  present  earl  nnaer  aala  or  morts age  made 
previoody  to  such  revocation.  The  above  in  a 
aaffident  sttitnniont  of  the  dped  to  raise  'In  point 
whioh  I  have  lu  h^nd ;  it  will  be  foaod  set  out  at 
longth  in  the  infunnation  in  tbi4  case.  By  an  inden- 
tmw  made  on  the  26tb  of  tiratombar.  between 
the  lala  and  preient  earl,  taa  lata  earl,  two  we«k« 
before  his  death — which  occurrnd,  as  I  have  sairl, 
upon  th('  !)tb  of  Octobt^r,  1894  —  in  con«id«»r»tion  of 
£6,000  puiil  him  by  the  jiresi  iit  ■nrl.  ii  lca«o(l  unto 
thepresoot  eBrl  the  rent-charge  of  £4,000  a  year,  as 
alto  the  power  of  rev^i  atiou  contained  in  the  inden- 
fnre  of  tha  IStb  of  October,  1885.  and,  as  I  under- 
itand.  Hie  late  earf  ramained  in  p^easion  of  the 
mansion-house  and  ite  amenitiea  an  by  the  deed  of 
th»  inth  of  October,  1885,  is  provided,  uutil  his  death. 

The  question  is.  whetht  r  th«  property  crmtained  in 
theindenture  of  the  19th  of  October,  188d,  was  property 
which  is  deemed  to  paae  upon  *ba  death  of  Hie  lata  earl 
within  the  meaning  of  the  Financo  Act,  1^04,  so  as  to 
b*  liable  to  estate  fluty.  That  brings  me  to  section  2 
(r  of  the  Act  of  1894.  By  it  property  passing  on 
the  death  of  the  deceased  ahHll  l^e  deemed  to  include 
"  (c)  property  which  would  be  required  OB  the  death 
of  Uu  deoeaaed  to  ba  indudad  ia  aa  aaaomit  under 
■eetlon  of  th#  Cnatoma  and  lolaiid  Bavamia  Act, 
issl  [44  >^  45  Vict.  c.  12]  as  amended  by  aecti.-u 
11  of  the  Ciist  )inH  and  Inland  Revenue  Act.  1889 
[.j'J  ^;  •'>'.i  V:ct.  c.  7],  as  if  tho^e  Htxjtions  were  herein 
etuicted  and  extended  to  real  property  as  well  as 
personal  property,  and  the  votda  '^nntary'  and 
'voluntanly  and  a  referenoe  to  a  'volunteer'  were 
omitted  tberofrom.**  In  Thf  Atfnrney-Gtneral  v. 
lieech,  u;  i;,  r;.-  ns'i'-r  ■>  n  b.  147,  j  com- 
mented upon  this  class  of  le^slatinn,  and  1  have 
nothing  further  to  say  thereon. 

Now,  what  is  it  that  tha  Sdth  aeotimi  of  tha 
Cnttomaand  Inland  BcnrannaAet,  aa  amended 
by  section  11  of  the  Cu'«toius  and  Trjland  Revenue 
Act,  IS^a,  as  amended  by  the  Finance  Act,  1894,  has 
enacted?  Section  38  (I)  of  tho  Customs  and  Inland 
Herenae  Act,  1881,  must  for  the  present  purpoee  be 
mad  as  follows :  "  Any  real,  penonal,  or  movable 
property  to  be  included  in  an  account  rhall  be 
property  of  the  following  descriptions —namely,  (a) 
Any  ]ii  i]n  :  ty  ,  .  .  taken  U!;  It  r  ;l  (liNpositmn  .  .  . 
made  by  a  person  dying  after  the  1st  of  August,  1894, 
purporting  to  opcratt^  as  an  inmi&diate  gift  inttr  rivoi 
<  •  •  whim  shau  not  have  been  bondJinU  made  twelve 
moBtlw  hefont  Uie  death  of  the  deceased  *'— the  olanae 
does  not  ftpj'ly  to  the  pnwnt  case — "or  property 
taken  under  auy  «ift  whenever  uuwle  *' — this  means 
whether  made  within  or  without  twelve  months 
before  death — "  of  which  property  bund  Jidt  possession 
and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  theooefotward 
retained  to  the  entire  exelnsioa  of  tiie  donor  or  of 
any  benefit  to  bim  by  coutract  or  otherwise."  In  my 
judgment  th«i  meanmg  of  the  section  ia,  that  if  there 
b*»  a  gift,  no  mst'er  when  made,  of  property  inter 
vttMs,  then  the  properbr  mtut  be  included  in  an 
aeeomit  and  thenrare  Ibrttle  to  ettate  duty  unless  the 

donee  has  hrynrS  /(■!'■  a.ssiinu'd  poss'  ssion  and  enjoy- 
ment of  th<-  jirojK-rty  imiui-tUatcly  uj-on  the  f^lt. 
and  has  thenceforward  retained  the  jHJssetisiun  and 

rfjoym»ot  thereof  to  the  entire  exvlusiun  of  the 


<^onor,  or  if  he  has  taken  and  retained  the  posaessiott 
t  >  the  entl*«  e&clusiou  of   the  donor,  then  that 
this  posaesaion  and  eajoyoiant  has  bean  wiOeit  i 
any  benefit  by  ooutmet  or  otherwise  to  the  donor.  | 

To  ««uape    estat'^    duty   both    these   events  mjtt 
concur.    This  beins;  my  opinion  as  to  the  true  con- 
struction of  section  3S  (1)  (a)  of  the  Customs  and 
Inland  Sevenue  Act  of  lti8l  as  it  now  stwods  io- 
oorporated  into  section  2  (1)  (c)  of  the  Finanoe  Act. 
1894,  how  upon  the  facts  of  the  oase  oan  it  be  stid 
that  the  present  earl,  th<4  donee,  ha^  either  bond  ji<it 
a.ssurned  possession  of  the  estate  immediately  upon  i 
the  gift,  or  has  thenceforward  retained  "  the  po4s«6-  i 
sion  and  enjoyment  of  the  property  oontaioed  in  lh«  j 
deed  of  the  I9th  of  Ootober,  1886.  to  the  entirs  1 
exclusion  **  of  the  late  earl,  Ae  donor,  or  that  he  hss  1 
done  so  without  any  benefit  by  i  nnfmct  or  nthnrwiie  1 
accruing  to  the  donor,  the  late  e^vl :   That  the  present 
earl,  the  donee,  has  contracted  with  the  late  earl,  the 
donor,  to  pay  him  £4,000  a  year  as  well  as  to  bear 
the  other  liabilities  of  the  late  earl  as  appears  by  the  j 
deed  of  the  19th  of  October.  1886,  for  tha  benefit  of  ' 
the  late  earl,  oannot  be  disputed,  and  whiuhever  Bmb 
of  the  sub-section  ho  taken,  in  my  judgment  the  cam 
couies  withiu  it,  and  therefore  falls  within  the  defini- 
tion of  property  deemed  to  pass  within  section  2  (1)  (<-) 
of  the  Act  of  1894,  and  oonaaqaently  is  liable  to  estate 
duty. 

It  was  argued  by  the  Crown  that  the  case  also 
falls  within  sub-section  (r)  of  section  38  (I)  of  the 
Customs  and  Inland  Revenue  Act  of  18S1.  au<l  th!»t 
under  that  sub-eectiou  the  property  was  chargeable 
with  estate  duty  as  bein^  property  which  was  deemed 
to  pass  within  seotion  2  (ij  (e)  of  the  Act  of  18M. 
This  may  wdl  be  so,  bnt  as  in  mv  opinioo  aeotbm 
30  (1)  (d)  of  the  Customs  und  Inland  Revenue  Act  of 
1881  is  fatal  to  tho  appellant,  tho  present  earl,  it  il 
unnecessary  in  this  case  to  ffive  a  judgment  as  to 
the  meaning  of  sub-section  (r),  and  therefore  I  saj 
Dotting  about  it.     In  my  judjjment   the  ClOwn 

sncoeeds,  and  the  appeal  most  be  dismissed  frith  oosls. 

RiOBY,  L.J. — The  grant  and  alignment  made  by 
tlie  third  ear!  to  the  present  earl  by  the  deed  of  the 
19th  of  October,  1885,  was  subject,  first,  as  to  all  tha 
hereditaments,  other  than  sooh  pacts  as  the  third  eail 
woold  ooonpy  and  enjoy  under  the  trosts  thereinafter 

di-clared,  to  an  annual  rent-charge  issuing  thereout 
of  £4,000;  secondly,  as  to  the  here^iitaments  not 
charged  with  the  £4,000  a  year,  and  the  personal 
property  connected  therewith,  to  a  beneficial  interest 
m  the  third  earl ;  thirdly,  to  a  covenant  by  the 
present  earl  to  My  at  the  death  of  the  third  eacl  all 
the  fnneral  and  testamentary  expenses  and  aleo  the 

debts  of  the  third  earl  to  the  full  exhaustion  of  all 
the  pruperty  real  and  i-ersonal  of  the  third  ev^l; 
fourthly,  to  a  oonditionat  power  of  rarooation  hy  thp 
third  eaii. 

It  ia  plain,  in  my  ju'^gment,  that  under  the  abov<>. 

mentioned  bead*,  benefits  were  secured  to  tho  third 
earl  which  made  it  int^tossible  for  the  douee  to  assumr 
or  thenceforward  retain  the  subject-mattor  of  the  (^ft 
to  the  entire  exclusion  of  the  third  earl,  or  of  any 
benefit  to  him  by  contraetor  otherwise.  Tfaobtnafils 
under  heads  1  and  3  are  so  plaitt  a*  to  reqvwa  no 
further  notice^  1Tnd#r  head  3  it  would  hava  been 

open  to  the  third  mrlby  the  more  process  of  incarring 
debts  aud  spending  the  sum s  borrowe^l,  or  by  borrow- 
ing for  the  purpose  of  settlinj^  the  sums  borrowed 
and  actually  settling  them  in  favour  of  other  persons, 
to  make  the  present  earl  liable  to  the  full  amount  of 
the  benefit  taken  by  him  under  the  deed.  This  would 
clearly  be  a  benefit  to  the  third  earl,  arising,  at  any 
rat",  by  ooi  trt  f,  if  not  by  way  of  uharge  uj  in  tin 
^operty  granted  and  assigued.   Although  the  pow«ic 
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of  revocation  m  not  »bs'>latf.  it  CHiinn!  }  i  ,1  ;iibted 
that  tbe  possibility  of  itH  b«iDg  es«*rvi»ed  was  also  a 
bmiAlto  the  third  «>arl.  not  so  ^eut  aa  if  the  power 
wfTB  Mioonditjoiial,  but  which  mi^i  b*  meuored  bj 
tb«  vstrat  to  whioli  it  derogated  Iroio  the  vahie  to 
thp  prpwnt  pari  of  the  {irop«rty  granted  and  ftssigiifMl, 
wbich  would  bo  very  (ionsidnrable.  From  the  exccu- 
tiou  <>{  the  deed  of  1  "^^3  .[  iv.u  to  tho  26th  of  Septem- 
ber, 1894,  there  was  no  mouieut  of  time  in  which  tbe 
IJtuiMiljr  for  the  time  being  subject  to  tbe  deed  of 
1886  «M  iield  by  tbe  don«e  to  the  azdanoii  of  any 
beneat  to  Oie  tbitd  mA  The  deed  of  the  28th  of 
September,  1894,  only  varied  thia  atate  of  tbinga  by 
releasing  the  bendita  ari«ing  under  beads  1  and  4, 
iearing  thr«e  under  heads  '2  and  3  in  full  force.  I  do 
not  aee  how  it  wouid  be  posftible  to  avoid  tbe  con- 
duion  that  the  whole  aubject-matter  of  the  gift,  so 
fv  a>  it  eadated  et  the  death  of  the  thbnl  eerl,  would 
bare  be^  liable  to  be  indad*d  in  en  aoooont  under 
='  ;*ion  38  of  tbe  Act  of  1S81,  Bub-aection  (a),  amended 
M  in  the  Act  mentioned.  It  doea  not  aeem  to  me  to 
be  necefwary  dftermiuo  whether  in  the  present  caae 
Bub-section  (c)  of  section  'M  of  the  Act  of  1881, 
■mended  as  mentioned  in  the  Finance  Act,  ii  or  ii 
not  ejmlioable.  The  result  is  that  all  property 
granted  or  aasigned  bv  the  deed  of  1885,  and  eztating 
ttt  flif  'eatb  of  the  third  earl,  is  to  be  deemed  to  have 
paMed^on  his  death,  and  therefore  io  be  liable  to 

Vauoiia.n  WiLUAMt,  ZmF.— TUe  is  «  OMe  of  aome 
diiBoii^.  There  tn  wnrarel  gronnds  npoa  whieh 
tbe  Crown  oon tends  diat  the  property  in  question  ia 

liaMf  tr)  estate  duty  under  the  Finance  Act.  1891, 
>is  property  p!i».sing  on  tbe  death  of  a  deceased.  By 
tbe  Finance  Act,  1S94,  s.  '2,  sub-section  1,  "property 
pMsing  on  the  death  of  tbe  deceased  shall  be  deemed 
to  in<uude  .  .  .  (c)  property  wbich  would  b^ 
roqoind  <»  tii9  death  of  the  dcoeaaed  to  be  iooluded 
in  an  aooonnt  onder  section  38  of  the  Otiatom«  and 
Inland  Beveniie  Act,  l^'^l,  as  amended  by  section  11 
of  tbe  Cnatoma  and  lul&ud  Bevenue  Act,  1889,  if 
tboee  sections  were  herein  enacted  and  extended  to 
reel  property  aa  well  as  peraonal  proper^,  and  (he 
wofde  *  Toluntuy '  end  '  Tolnntarily '  and  a  nfannoe 
ton*  Tolanteer '  were  omitted  therefrom." 

By  the  Cuatoms  and  Inland  Bevenne  Act,  1881,  a. 
38,  •ab-sectit<n  2  :  The  personal  cr  ruuvali'i  ji:' ,.j  iTty 
to  be  included  iu  an  account  shall  be  property  ut  tbe 
following  descriptiona."  I  need  not  read  it  at  length ; 
it  WB»f  M  taken  as  having  beeniead.  Sub-section  (a) 
rnlefiM  to  dionofto  mortis  ttuuS,  and  (c)  says,  "  Any 
prop>erty  passing  under  any  past  or  future  voluntary 
■ettienient  made  by  any  person  dying  on  or  after  such 
day  I'V  d-'<"l  Mr  any  other  instMnuent  not  talking 
effect  aa  a  will  whereby  an  interest  in  such  property 
for  life  or  any  other  period  dsfevminable  reference 
to  denth  ia  roserred  either  e^wwriy  or  by  impUoation 
to  tiio  setBor,  or  whiehy  the  setflormny  bnre  resgred 
to  himself  the  ripht  by  the  exercise  of  any  power  to 
re»tore  to  hiuisi'lf  ur  to  reclaim  tho  absolute  interest 
in  such  pni;  .  rty."  Then  by  the  Customs  and  Inland 
Bevenue  Act,  1SH9,  ».  11,  sub-section  1,  "  Sub-section 
i  of  section  3^  of  the  Cuatoms  and  Inland  I?«Tenne 
▲ok,  1881,  is  bcnby  unended  as  lollowa."  Ih«m  (n). 
tbe  anModmat  danse— I  need  not  teed  the  early 
part  of  it — concludes,  "and  the  said  deeoription  of 
the  property  shall  include  projierty  taken  under  any 
gift,  when'^ver  made,  of  which  property  iiojid  _/)■/'; 
poflseesiau  aad  enjoyment  shall  not  have  been  assumed 
by  tbe  donee  immediately  upon  the  ^ft  and  thence- 
forward retained  to  the  antixe  eaolosaoa  of  tbe  donor, 
cr  of  any  benefit  to  1^  by  oonfaraot  or  otiierwise." 

Now,  it  is  argued  on  b<  hn.!f  of  the  Crown  thtit  the 
ftoyertf  in  question  ia  liable  to  estate  duty,  tirat,  aa 


beint,;^  j  r  [  ed y  { -la-r  i  jinder  a  voluntary  settlement 
whereby  an  interest  in  auch  property  for  life  or  some 
other  period  terminable  by  reference  to  death  is 
reeerted  eipceasly  or  Igj  implication  to  the  settlor,  or 
whereby  tiie  settlor  ha*  reeorved  to  himsoJf  the  right 
tr  rr^torn  to  himself  or  to  reclaim  the  absolute  intenst 
lu  tiiicli  property;  secondly,  it  is  argued  that  the 
property  is  liable  to  estete  duty  aa  being  property 
taken  under  a  gift,  whenever  made,  of  which  property 
bond  fide  possession  enjoyment  haa  not  been 
■mmH  \sg  the  donee  immediately  npon  the  gift  and 
thenoefbrweid  retained  to  the  entixe  eaBdaiion  of  the 
donor,  or  of  Miy  bsDsAt  to  him  1^  eontnot or  othflE> 

wise. 

Now,  ■with  regard  to  the  first  grouud  the  diPRcul'y 
suggested  on  babalf  of  the  appellaut  is  that  tbe 
property  has  not  passed  under  a  voluntary  settlement 
within  the  meaning  of  dense  (c)  of  sjib-seotion  1  of 
section  lyA  Ihennanoe  Aot  of  1894->timt  is  to  say. 
that  the  instrument  passing  the  property  on  the  death 
of  the  late  Earl  Grey  is  not  a  voluutiiry  settlement 
within  the  nieaninp^  of  n*>ctiou  .i.H  of  the  Act  of  1S81 
as  a  section  onacteii  by  reference  in  the  Finance  Act, 
1894.  and  controlled  by  the  deflnitioii  in  BBdaan  22  ol 
tbe  Finance  Act,  1884. 

Now,  with  regard  to  the  second  groimd  tiiediffiflnlty 
suggested  liy  the  appellant  is  this,  that  the  donee  did 
'*  immcdiatoly  upou  the  gift  and  thenceforward " 
aftsunie  ])osses8ion  and  enjoyment  of  the  whole  of  the 
proptsity  included  iu  the  gift  to  the  entire  exclusion  , 
of  the  donor  or  of  any  ^neflt  to  him,  because  the 
annual  reut-oharge  of  £4,000  a  veer  is  not  part  of  tho 
property  included  iu  the  gift ;  but  an  estow  prior  to 
and  overriding  the  gift,  and,  because  the  covenant  by 
the  donee  to  pay  aU  the  debts  of  the  donor  to  tho 
full  exhaustion  of  tho  real  and  personal  property,  is 
not  an  admisaiou  of  the  donor  to  any  poesesaiott  ur 
enjoyment  of  the  property  indnded  in  the  gift  or  ol 
any  benefit  to  him,  the  donor  therein,  and  bflOWUe 
that  covenant  by  the  donee  does  not  amount  to  the 
a  siou  of  the  donor  to  the  enjoyment  of  the 
property  or  to  any  benefit  thereout  and  oertoinly  does 
not  amonnt  to  %  wutge  tfaeraon  in  fwoor  of  the  Into 
eerl. 

Theee  dIfBonliies       serious.    It  be  that 

they  can  be  got  over  when  the  meaning  Of  the  words 

in  the  Finance  Act  is  properly  constrnod— indeed,  I 
am  going  to  a  cert;iiu  extent  so  to  hold — but  m  my 
judgment  you  have  no  right  iu  the  couatruotion  of 
that  Act  to  say,  as  I  uniorstuid  the  counsel  for 
the  Crown  to  invito  us  to  do,  that  in  a  nar- 
ticnlar  oase  property    is  subject  to  estate  aafy 


although  such  property  does  not  fall  within  the  words 
of  the  Act  imj^osmg  the  duty  if  construed  literally, 
because  the  whole  gist  and  acope  of  tbe  Act  Icada  to 
the  inference  that  it  ia  impoaaible  that  property  of  the 
character  in  question  should  have  been  intended  by 
the  Legislature  to  be  excluded  from  liability  to  tbe 
duty  imposed  by  the  statute,  and  you  have  no  right 
to  refuae  to  give  efFect  to  a  definition  in  the  Finance 
Act  on  the  ground  tiiat  tho  coatexL  requires  that  a 
different  moaning  should  be  given  to  the  words  the 
subject  of  the  definition  from  that  contaiued  in  the 
definition,  if  the  only  ground  for  refusing  to  ^?e  to 
the  word  the  "itfi'i^ng  Moording  to  tbe  osflnirton  is 
that  so  to  do  wonld  be  to  deCsat  what  appears  to  be 
the  general  intention  of  tho  Act  of  Parliament.  I  will 
say  no  more  on  thia  point  because  I  do  not  mean  to 
decide  it,  but  1  prefer  to  base  my  judgment  on  the 

gift  of  property  iu  the  present  case  failing  withiu  the 
kter  words  of  sub  seefaon  1  of  section  1 1  of  the  Aot 
of  1889.  Now,  even  apart  from  the  rent-oharge  the 
dedaion  in  Crottman  v.  Rtg.,  35  W.  R.  803, 18  Q.  B.  1>. 
-jr>f>,  shows  that  the  covenant  for  the  payment  by  the 
donee  of  the  donor's  debto  would  be  a  raservatiou  of 
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Mi  isierust  withiu  the  mefining  of  iaotion  38  of  the 
Aot  of  1881,  becauM  it  WM  held  in  that  case  that  the 
ODfWHii  of  th0  donee  to  pay  the  donor  for  bit  life 
UitoNrt  at  4  per  cent.  <m  the  capital  value  of  the 
personalty  transferred  by  the  gift  was  the  reeervation 
of  an  interest  within  the  meanine  of  section  38,  and 
it  seems  to  me  that  the  fact  that  we  covenant  to  pay 
the  donor's  debts  i«  not  an  interest  or  bei^t 
det^'ininable  on  deftth  doee  not  prevent  the  decision 
in  Crriigiruih^a  ratf  applying  to  show  that  the 
covenant  to  pay  the  donor's  debta  is  the  reanrvation 
of  an  interest,  although  not  an  interest  determinable 
on  death,  and  as  aaoh  ne^tivee  the  exclusion  of  the 
vendor  from  any  benefit  in  the  property  the  subject 
of  the  gilt»  and  I  tbsnfore  concur  in  the  jodpnent  of 
the  oooft  below  on  the  groond  lliet  in  this  ease  there 
was  a  ^fift  of  the  property  within  the  meaning  of  the 
section  of  the  Act  of  1889,  and  that  tUe  douoo  was 
not  intended  to,  and  did  not  in  fact,  assume  poseesaion 
and  enjoyment  to  the  total  exolnaion  of  benefit  to  the 
donor.  Booh  an  intenet  is  totally  difRsront  hem  the 
prior  estate  created  by  the  nso  in  resp«ct  of  the  rent- 
charge,  and  I  mention  this  becMiuso  T  am  inclined  to 
agi  i-t-  v.  irh  tijr  (.|  pRllant  that  the  r>^iu -charge  must  be 
tr«at«d  m  8gm«thing  entirely  outaide  the  gilt. 

A^ppaal  dhmimd, 

Bolidton  for  i^e  ^p«Uant>  Flma  A  LmdUtter, 
Solicitor  tor  the  Grown,  SaUeUor  qf  Inland  Jtevcnue. 


From  Q.  B.  Div.  ) 
(A.  L.  Smith,  Bigby,  and  V  July  4, 189S. 

Yaiagh^  Williams,  L.JJ.) ) 

Pab&'8  Bamkino  Co.  v.  Yaxks.  {a.) 

LinHaUmu,  lUatuieof—OuiarmiUe — Banking  atmunt— 
Principal  admnrrd  m'r  y«ar«  be/ore  action — fid-n  tt 
aeerued  within  fix  yean — AppropruUion  of  paymeiii$ 

Thf  defendant  qavc  a  gaaranUr  l>  th«  plaintiff  bank, 
whrrihy,  in  cumidtration  of  tlf  bank  niaking  advancet 
to  cue  of  t/iiir  customfn,  the  dr/trnlant  undertook  to 
guarantee  tlte  payment  of  all  monci/i  from  time  to  time 
owing  to  the  bank  in  accouat  with  the  customer,  with 
iakndt  aimmt$ient  ond  other  batJeiitg  charges.  The 
etutomaf^$  aeeount  IMM  made  up  every  half-year,  the 
anwiint  which  had  become  dnr  fur  intrrrit,  riuiimii^ioii, 
and  banking  charges  durimj  Wi/t  half-ytur  being  addml 
to  the  principal  and  carried  forward  to  the  tiexl  half" 
year.  Th«  bank  made  advances  to  the  eiMfomer  during 
fowr  years.  More  than  iix  years  after  the  Imf  advance, 
the  hank  brotight  an  adion  mi  thf  i]uarant>e.  Tfit 
cwttvnur  hud  from  timt  t-o  time  :aa<le  pui/Jurnii  on 
acciiiiitt  doivn  to  a  sli(/rt  time  before  action  hroi"/ht. 

Held,  that  the  bank's  daim  under  the  gitaraniet  in 
respect  of  the  advances  t«w  barred  by  the  8iatal» 
Limitatiou;  but  that  the^  wtrt  «ntiUtd  to  recover  in 
respect  of  Meretf,  commtssion,  and  banking  charges 
which  had  hrrume  diiv  iciihiii  sir  }/far^  htforr  action. 

Held,  ahu,  tlud  the  rule  by  winch  lAiyTaentu  on  aceount 
are  appropriated  to  interest  before  principal  did  not 
apply  to  such  a  bttnking  aermtnt  as  that  in  question. 

Appeal  from  the  judgment  of  IJruce,  J.,  at  the 
trial  of  an  action  with:  it  h  jury. 

The  action  was  brought  to  recover  £1,000  upon  a 
guarantee  givoi  In  flio  datendant  to  the  plaintiff 
bank  to  sooore  the  current  account  of  Duncan 
VsJjam,  who  (Xiried  on  business  as  D.  McLaren 


(a.)  Bspcnted  hf  F.  O.  Ruckxr,  "Btq,,  Banister- 
at-Law. 


The  guarantee  was  dated  the  7th  of  Fcbmary,  1887, 
andwaaaalbUowa:  » In  oomidflration  of  yonragiee- 

ing  at  my  request  to  coma  nnder  advaWNS  or 
liabilities  to  or  for  D.  McLaren  ft  Oo.  (the  ffaanntsed 
party)  in  >nt  current  with  you  on  condition  th&t 
Idiould  give  this  gum-anteo,  I  undertake  to  guarantee 
to  you  the  due  payment  and  satisfaction  of  all  moneys 
and  Hft^^'*«—  tnat  may  have  bean  or  may  from  time 
to  time  be  oiHng  to  or  inonrred  by  yon  in  account 
with  the  guaranteed  party,  with  int«re«t,  commissioo, 
and  other  banking  charges  ;  and  this  shall  be  a  ooo- 
tinuing  guarantee  and  shall  not  be  withdrawn  exc*j  • 
at  the  expiration  of  six  calendar  months  from  the  day 
of  written  notioe  being  given  by  me  to  jen  for  that 
purpose ;  but  the  amonot  ultimately  reoofwaUe  heic- 
under  shall  not  exceed  £1,000  wiOi  interest  therson 
from  the  day  on  which  the  same  sha'l  be  demande.i 
from  lue  until  paid  .  .  .  and  any  Mettled  or  st&tni 
accouot  by  and  between  you  an  1  the  guaranteed 
tiar^  at  admitted  by  the  latter  shall  from  time  to 
time  be  and  be  received  ba.  any  court  or  under  aiiy 
circxunstAnces  whatsoevcrascouclusiveand  indisputable 
evidence  against  me  of  the  balance  or  amount  thereby 
apjjearing  due  from  the  gnarant«ed  party  t<i  you." 

Between  the  8th  of  Fabruary,  1887,  and  the  3rd  of 
December,  1890,  the  bank  made  advances  to  McLaren 
from  time  to  tiffle  uid  debited  bis  aoooimt  therewith, 
and  MoLaren  from  time  to  tbne  made  payments 
whu  h  were  put  to  bis  credit,  but  the  account  alwMys 
showed  a  biuanco  due  from  biru  to  the  bank.  The 
account  was  made  u\>  every  half-year,  the  amount 
which  had  become  due  for  interest,  oommissiuu,  and 
bank  charges  during  eac-h  half-year  being  added  tn 
the  prinmpal  and  carried  lorwanl  to  the  next  bitt- 

year. 

On  the  31st  of  December,  1890,  the  balance  due  to 
the  bank  was  £3,247  Hs.  6d.  After  that  date  the 
bank  made  no  further  advance,  but  the  aooount 
continued  to  be  debited  caoh  half-year  with  th« 
amonnt  wbiob  bad  become  due  for  interest,  oon- 
mission,  and  bank  charges.  McLaren  continued 
from  time  tii  time  to  make  payments  on  account  down 
to  March,  isi'T,  aud  on  the  Hoth  of  June,  1897,  tke 
balance  due  from  him  was  £1,079  Is.  (>d. 

The  action  was  commenced  on  the  3rd  of  September, 
1 897 .  The  delendant  pleaded  the  Statnte  oi  limite- 
tions. 

At  the  trial  Bruce,  J.,  found  as  a  fact  that  then 
had  been  an  account  stated  Ijetweeii  the  bank  and 
McLaren  in  lf»n3.  which  took  the  case  out  of  tiin 
operation  of  the  Statute  of  Limitatioos,  aud  on  that 
gronnd  he  gave  judgment  for  the  plaintifb. 

The  defendant  appealed. 

Jouph  WnHon,  Q.C.,  and  IF.  F,  Jl.  TtufloTt  Q*t\ 
{Tohin  with  tham).  for  the  defendant— Vhere  waano 
account  stated  in  this  case.  The  plaintifFs*  claim,  as 
regards  the  advances,  is  barred  by  the  Statnte  of 
limitatioiiB,  for  their  cause  of  action  as  to  eacb 
advance  arOM  when  that  advwoe  was  made :  Beaa 
V.  Butcher,  39  W.R.  626,  [1891]  2  Q,  B.  «».  Interest 
being  accessory  to  j  rim  ipal,  their  claim  as  regards 
interest  is  also  barrud.  Moreover,  the  interest  must 
be  tiAen  to  have  been  paid  by  McT  irrirs  payments 
on  account ;  for  it  is  a  general  rule  that  payments  oo 
aooount  are  to  be  a}ipropriated  to  interest  belDrS 
principal:  Lindley  on  Partnership,  nth  cd., 

Carvrr,  Q.f.  [Horridge  with  him),  for  the  plaintili*. 
— The  Statute  of  Limitations  does  not  apply,  for  this 
is  a  oontinning  gommtee.  At  anyrate  toe  plaintifc 
can  recover  in  lespeet  of  interest^  eommisaoo,  and 

chargL's  wbicb  have  .iccrued  due  within  six  yearf. 
The  rule  as  to  the  appropriation  of  ]>ayments  ou 
aooount  to  interest  is  not  app'licable  to  a  banhiBg 
aoGOnnt  ivob  as  that  in  the  present  case. 
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COTTBT  OF  APPEAIm 


Pabb's  Banxiko  Go.  v.  Yatbs.— Wadi  v.  Wadi. 


HlOE  OOUBT. 


A.  L.  .Smi  1 1!  ImT. — On  the  facta  I  cauiiot  agree 
with  the  uiriiDg  of  Bruce,  J.,  that  there  was  an 
waoanl  ttAted  oetwecin  the  bank  asd  McLaren  in 
1890.  t  nrast.  therefore,  dn^  with  the  other  points 
which  hsvp  Vj.  eu  ruined    -n    'LJh  appeal.    I  urn  of 
opinion  that  as  all  the  advmiws  by  the   bank  to 
McLaren  were  made  before  tho  31  »t  December,  1890, 
the  claim  of  the  bank  as  regards  thoee  advances  i» 
hatA  hf  tiM  fltettito  <rf  Limitutiona.   Bat  the 
fMrantee  was  given  not  only  in  zetpect  of  the 
Mvaoces,  but  also  in  respect  of  interest,  commission, 
other  banking   charges.    Inter(\it,  comiiiissiou, 
and  other  baaking  charges  have  accrued  due  within 
>ii  jcArs  before  the  action  was  broiight  ;  and  inas- 
JBOcb  as  they  are  goaraotfled,  I  think  that  the 
;iliii|tHh  are  entitled  to  rMwver  raoh  Interest,  com- 
OUHiaB,  and  banking  charges  as  have  accrued  due 
*itfcui  tbe  six  years.    In  my  opinion  the  rule  as  to 
the  sj.projiriation  of  paynieuta  ou  account  to  interest 
b«iore  principal  does  not  apply  to  tbe  case  of  a 
banking  account  in  which  the  amount  which  becomes 
doe  for  intereat  «?«7  half-year  ia  added  to  tbe  oaoital 
aad  carried  forwara  to  the  Ijalaiwe  ol  the  next  half  • 
year.     I  therefore  think  that  fha  jvdgmeot  of 
Brace,  J.,  must  ha  varied. 

RlOBY,  L.  J. — I  agree  in  tliinking  that  there  was  no 
fcxoinit  stated.  I  also  agrer  that  ho  far  as  regards  the 
LnccipHl  lums  adv&ticed  the  plaintiffs'  claim  is  barred 
b}- the  Statute  of  Limitations.  Porthoaeianabeeauio 
doe,  and  tbe  bank's  right  of  aotionagainikCbegaBiantor 
in  nwpect  of  them  arose,  more  than  six  yean  mf m  tiie 
writ.  I  do  not  think  'hnt  thf  -wnrds  "  continuing 
gtiarantee  "  luean  that  the  guuraiitur  iS  to  remain 
Jsille  for  all  advances  made  to  the  jirincipal  debtor  rwi 
loog  as  the  principal  debtor  remains  liable.  With 
regard  to  intereet  the  Question  ii  not  so  easy,  but  I 
•m  of  opinion  that  tiie  tni«  eonatraotioa  of  the 
^wuiwat  is  that  the  foarantor  ii  not  uerdy  to  be 
KaUc  for  interest  as  accessor)'  to  the  principal,  but 
that  he  IS  to  be  liable  for  all  sums  due  on  the  aocount 
whether  they  consist  of  ]>riacipal  or  interest.  Tho 
plaiutiffs'  claim,  therefore,  is  not  barrod  as  to  interest 
«4ndi  became  doe  within  six  yean  of  the  writ.  I 
■bo  agree  that  the  rale  as  to  apfwopriation  doea  not 
•(ply  to  *eai»  like  the  pmeuL 

TAireiiJur  Wiixtaiw,  L.  J.— t  am  of  the  aaneopiidoD 

Thf  pkiiitifTs'  cau'-e  of  action  as  to  each  j)arlieular 
it-'oi  in  the  iic'ouut,  whethiT  of  advance,  interest,  or 
othtrwi***,  arose  when  that  item  became  due,  and  the 
.Statute  of  Linutations  ran  from  that  time.  I  there- 
for agroe  that  their  claim,  so  lar  aa  adranoes  are 
MMemed,  ia  baaed*  I  also  agiM  on  tho  other 


flolieitor  for  tiio  pldntUb.  A{/M  Bright,  for  Sate 
Kw,  If  orr,  <(•  Wimthurgt,  liverpOOL 

Solicitors  for  the  dalandant»  Day  <fe  BumM,  for 
fates,  Livexpool. 


Chan.  Div. 
K^wloh,  J, 


June  11, 1698. 

Wade  v.  Wabk.  (a.) 

Inland  revemte — EitaU  duty — Stttietl  property — Fond 
charged  with  specific  turn — Betidut — Finance  Act, 
1894  (67  ife  68  Vict,  c  30),  s.  14,  $ub-tection  I. 

A  settlor  assigned  a  pnlirt/  of  assurance  fur  £3,000  on 
/iM  I  x'u  I'tfr  i"  Vif  trii'irtu  of  hiD  marriage  sdUcmfnt 
ujxm  trust  to  raise  out  of  the  jnd»cy-momys  the  sum  of 
£4,000,  lo  be  held  on  the  triuts  therein  mentioned,  um4 
upon  further  trutt  a*  to  the  residue  of  meh  monej/t  /at 
the  tttUor'i  eseteulon.  The  policy  had  bte»  taid,  aatf  Ma 
l>rocee<ls  of  sale  were  mm  pepfsiswlsrf  fey  a/kmd  in  eowi. 
The  settlor  died  in  1898. 

Held,  (hat  ftib-sc'-ti.itt  1  of  icrliun  \\  'f  the  Fin(Xn<:e 
Act,  1894,  was  luttmh-d  as  a  pr'Atcitou  to  the  peraoii 
paying  the  estate  duty,  not  as  a  provision  for  the  incidence 
of  theU  duty  ;  and  that  the  estate  duty  on  the  fund  mnst 
be  borne  bff  the  pari  rvmaiuing  after  payment  of  the 
£4.000. 

Petition* 

In  this  ease  theie  was  a  fund  in  court  to  the  orsdit 

of  the  present  action  oonaiatiwg  ol  n   sain  of 

£4,496  28.  3d.  consols  and  £29  1^  7d.  oaah.  This 

fund  represented  the  proc>^eds  of  sale  of  a  policy  of 
as.Hiiranc;e  for  iia.OlM)  on  the  life  of  Robert  Craven 
Wjide,  who  had  by  one  of  two  settlements,  both 
dated  the  1 1th  of  August,  1868,  and  made  upon  Ua 
second  maniagv,  assigned  such  policy  to  the  tniateos 
thereof  upon  trust  to  raise  out  of  tbe  policy -moneys  a 
sum  of  £4,000  to  be  held  by  them  upon  the  trusts  in 
favour  of  the  \vif>*  and  children  of  the  marriage 
declared  and  ooutaiutid  in  the  other  settlement  of 
even  date  therewith,  and  the  surplus  moneys  were 
thereby  direoted  to  be  held  in  trust  for  the  settlor's 
personal  rcpreeentativea. 

By  a  sultsequent  deed  of  the  7th  of  July,  18&I, 
Ii.  C.  Wade  purported  to  assign  to  the  trusteos 
thereof  the  said  policy  for  the  purpose  of  niiiiiiiiu'  i.ji 
the  portions  of  all  his  children  to  the  sum  ibereiu 
specified. 

The  pcesent  aotion  had  been  oonmeiuwd  for  obtain- 
ing  the  eseeatfam  of  the  trusts  of  the  indsnture  of  tie 

llth  (jf  Angust,  BO  far  as  they  related  to  the 

policy.  In  iiuraaance  of  various  orders  in  the  action 
the  policy  liad  been  sold  and  tho  proceeds  paid  into 
court,  invested  in  consols,  and  accumulated  *laring 
the  life  of  R.  C.  Wade. 

B.  a  Wadodied  on  the  6th  of  A|iril.  1688.  The 
trust  ftmd  was  liaUe  to  pay  duty  upon  his  deatn. 

This  j>etition  was  pre.s*'nte(i  by  the  present  trustees 
of  the  settlement  of  the  llth  ot  August,  ISjfi,  and  by 
the  wife  and  children  interested  thereunder,  and 
prayed — (1)  that  the  costs  of  all  parties  might  bo 
taxed  by  the  taxing-master  as  between  solicitor  and 
cUent;  (2)  that  the  ^»406  2a.  ad.  consols  might  b« 
sold ;  (3)  that  out  of  the  moneys  to  arise  by  such  sale 
and  the  X*2f>  ITg,  7d.  cash  on  deposit  tho  .said  coats 
might  be  paid,  and  the  amount  of  the  estut«  duty 
payable  on  the  death  of  H.  C.  Wade  might  uj)on  the 
requisition  of  the  Commissioners  of  the  Inland 
fiefonae  be  transferred  to  the  aocount  of  the  Receiver- 
General  of  Inland  Revenue  at  the  bank ;  (4)  that  out 
of  the  residue  of  tbe  moneys  to  arise  by  such  sale 
£4,000  might  be  paid  to  tho  present  trustee.s  of  the 
indentures  of  the  llth  of  August,  LSoS;  (a)  that  the 
residue  of  tbe  moneys  to  arise  by  such  sale  might  be 
paid  to  tho  present  trustees  of  tbe  indenture  of  the 

(a.)  B«port«d  by  B.  J.  A.  MosKUOir,  Bsq.,  Bacristsr- 
at^Lftw. 
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HiasOoinT. 


W^am  V.  Wadb.— Iv  u  HoDoaos. 


HlOB  COUEX. 


Tth  i  f  July,  1864,  or  that  avi  h  tVi,  r  ocdtr  might  be 
m&dti  &s  tu  the  court  abould  aeom  meet. 

The  petitiou  was  served  on  the  present  trustMS  of 
the  iaaenture  of  the  7th  of  July,  1864. 

Warrington,  Q.C.,  and  O,  B.  E€miltm,  for  the 


Mtdd,  for  the  rt^spoodiofa. — Bt  section  14  of  the 
Finuioe  Act,  ISd-l,  the  eetate  duty  must  be  borne 
mteably  and  not  paid  primarily  out  of  the  residue  of 
thefuuJ:  In  re  Vunntt^ts  of  Or  ford,  44  W.  R.  38a, 
ri896j  1  Ch.  267 ;  In  r«  ahaw,  43  W.  E.  316,  [1896]  1 
Oh.  348.  Tlw  pc»yar  of  tlw  petition  is  not  li^t. 

Kerkwich,  J. — It  seems  to  uiH  thtit  sootion  11  of  tlm 
Finance  Aot,  1894,  is  not  intended  to  provide  for  tbo 
iaoidaUMOf  estate  dntf,  Vat  is  int«nded  to  pro  etst 

the  eiieeiitor  or  other  jpereMi  wlio,  aa  between  himself 
and  the  refernoner,  b  ci^ed  npon  to  pay  the  duty, 
and,  havinff  paid  it,  looks  to  he  reL'uuj>ea  hy  virtue  uf 
the  provisious  of  th.it  section.  He  may  uot  be  entitled 
to  get  it  without  ttkiog  some  further  legal  proceed- 
ings against  the  p^rs  m  who  has  to  bear  his  ahare  of 
the  duty.  The  Act  iloen  not  aay  that  oontraeta  are  to 
be  interfered  witli  iti  niiy  wny  ;  it  leaves  them  to  the 
usual  laws  of  construction  mid  legal  priaciples.  It 
seems  to  thfrntore  here  thut  tlin  settlor  jirovideil  » 
sum  of  £4,00(>  tu  set  upurt  for  certain  purposes  in 
priurity  to  tbo  persons  entitled  to  the  reaidoe.  The 
traateea  were  to  xeoai*a  the  poUt^-mnnaja  on  aondition 
that  they  woe  to  fake  £4,0i)0.  and  th«  reat  waa  to  «o 
iu  ft  JiflTen'iit  way  The  intention  of  the  deed  of  the 
11th  uf  August,  ISuH.  would  be  altogether  defeated  if 
the  trustees  tJiure  f  u>ok  the  £  t,uoo  less  duty.  No 
doubt  it  was  (juitu  competent  for  (he  Legishiture  to 
imnoae  tho  liability  f^r  the  duty  upon  the  £4.000  as 
well  aa  upon  the  residue,  but  the  question  is  whether 
tho  Leiri*! attire  hns  stid  so.  In  my  opinion  ther«  is  no 
doubt  f  :iu;  ilii'  (liiry  must  be  puid  iu  a  luuip  num.  and 
I  think  tbat  tb^  urayer  of  the  petition  with  mspeot  to 
tho  £4,000  ia  right. 

8o1ioiton,  If.  B.  muk;  Mapk$,  Tetidale,  A  Co. 


Chan.  DiT.  I 
Bonier,  J.  / 


Aogoat  2.  ItiOft. 

In  r"  Hodgson. 

Taylok  i\  Hor)O30N.  (a  ) 

rtui 


WiU—VuMtructioti—Qttieral  words^"  All  other  my 
tdak  in  f  Aa  flMtnl^  ^  L.*'—Ad»owton  m  ^roas. 

Held,  nil  the  roil Hfriirt inn  I'f  a  loill.  tli'it.  under  the 
circumttanees  uj  the  about  case,  two  adfi>irt,i>u<<  in  tfrosa 
passed  one  of  the  testator's  bom  under  n  -ji/t  of  "all 
Other  mjr  rtal  ttkttt  in  the  county  of  L."  those  wordt, 
lAoM^A  net  lOorifi  the  purpose,  being  such  words 
OS  might  pass  the  advowmr^^. 

Cromptou  v.  Jarratt,  33  W.  S.  913.  30  C%.  D,  298, 
duHngtuditd, 

Bmnuions. 

This  was  application  for  the  opinion  of  the  court 
W^u  questions  of  uonstructiou  ariatng  in  tbe  ad- 
nuniatration  of  the  eatate  of  the  late  George  Hodgson. 

The  teetator,  by  his  will  of  May,  189.5,  after  giving 
Bpetific  and  pecuniary  ies  and  .in  in  -  nrj-  of 

£l,0(>0  to  his  wife  aud  dispoaing  of  tbe  assets  and 
goodwill  of  his  business  of  a  machioe-iiiaker  at  Brad- 
ford bstwean  hia  aona  John  Mid  Oaorge,  and,  "  aub- 
jeet  to  the  option  hereioafter  given  to  my  said  sons 

(o.)  Reported  by  J.  F.  Wai^y,  Esq.,  Barriatcr-at- 


•  urc-^ lively  in  real  and  personal  property  belonging 
to  me  iu  the  county  of  Lincoln,  '  devised  and  be- 
queathed all  the  real  and  personal  estate  and  effecta 
whataoerer  and  wheraaoever  of  or  to  which  he  should 
die  poaaeaaed  or  entitled  or  have  power  to  diapoee  of 
as  follows  :  Two  equal  seventh  shares  to  his  said  son 
John,  two  othfT  ccjuiil  seventh  shares  thereof  to  his  said 
son  Georf,-,  rndthe  remaining  three  ^41111  ?i  y  r/.h 
shares  thereof  to histhreedaughtersiuequalabares.  IbA 
teetator  then  directed  and  Glared  that  his  said  MO 
John  should  have  the  option  of  aoqnixing  at  the  aum 
of  £185,000,  and  as  part  of  hia  aaid  two  aerenfli 
shares,  "  all  that  my  manor  of  Nocton  with  the  free- 
hold messuage  known  as  Nootou  Hall  and  with  tbe 

E-ounds  ami  outbuildings  thereto  b^'longiug  and  the 
nds  held  with  the  twum,  ooumouly  ku>*wa  as  '  Tbe 
Nooton  Hall  Batata,*  all  dtnata  iu  the  ooaoty  of 
Lincoln,  iiid  .ill  other  my  real  estate  in  the  county  of 
Lincoln,"  vvitli  the  furniture,  pict-irea.  and  chattels 
therein  at  the  time  of  lii.s  death,  such  option  to  be 
exerdst'd  in  writing  witbin  three  months  of  the 
testator's  death.  A  nimilar  option  was  then  giv^a  to 
the  second  son  Qeorge  in  the  erent  of  John'a  refoail 
of  this  gift and  on  aooh  caption  being  exeroiMd.  thaa 
he  dcvi.srd  and  bequeathed  tbe  saitl  heredit^imjul* 
an  l  prt  iuiaes  iu  the  county  of  Lincoln,  and  tU*j  «*il 
chattels  iu  N'oct  ju  Hall  ufurewiiid,  to  tbe  son  so  having 
exercised  the  said  option  as  aforesaid,  subject  to  b\* 
accounting  for  tho  aum  of  £189,000.  the  Taluc  of  tbe 
said  premises,  aa  part  of  his  twii  seventh  shares,  but 
such  sou  waa  not  to  be  called  upon  to  pay  that 
amount,  but  hIu  T;  ;  :  merely  debited  with  thaaaiae 
in  ascertaining  ]m  share. 

The  testator  died  in  Jiuie,  1895,  and  the  son  John 
dnlj  asarciaad  the  option  given  him  to  aoquire  the 
Nooton  Hall  eatate  and  tbe  obattela  at  £165,000. 

In  1890  the  testator  had  purchased  the  perpetual 
rights  of  patronage  and  preientatiou  of  und  to  tbe 
vicarages  of  Noeton  and  Duuiton,  ut  tho  .saiuf  tnur 
and  under  tho  same  contract  tbat  he  purchased  tbe 
Noctoa  Hall  cslatc.  which  contained  7,287  acres  aoi 
f^e  manors  of  Noctou  aud  Dunatoo,  and  all  tbess 
hereditaments  were  oonvejred  to  him  by  one  deed, 
dated  the  2^th  of  Jimuary,  1890.  The  testator 
subsequently  purchased  small  portions  of  real  estate 
adjoining  or  mixed  up  with  these  estates,  and  the 
whole  waa  known  aa  the  Nooton  Hall  estate.  The 
advowaona  were  not  appendant  to  the  manoia  of 
Nocton  and  Dunston.  Both  churches  were  in  the 
county  aud  diocese  of  Lincoln,  and  were  practically 
surrounded  by  the  Nocton  Hall  estates. 

One  of  the  questions  decide<l  by  tbe  court  was  thai 
the  wording  of  the  will,  as  stated  above,  oonpled  with 
the  exeratia  of  the  option  by  John  Hodgaon*  amounted 
to  a  speuiflc  deviae  and  beqoeat  to  him  of  the  manors 
of  Nocton  and  Dunston  aud  the  Nocton  Hall  e.^t  4' 
and  tbe  chattels  in  Nootou  Hall.  The  question 
then  argued  whether  the  advowsons  of  Nocton  and 
Dunston  also  passed  to  him  under  this  devise. 

Neville,  Q.C\,  and  Bmcden,  for  the  phuutiff,  one  of 
the  daoghtera  of  the  testator,  cited  Cromptou  T. 
Jarratt,  33  W.  R.  913,  30  Ch.  D.  298,  andA'e»is<f  T. 


Lfiitgham,  Cas.  temp.  Talbot,  143  (manuscript 
by  the  late  Mr.  Cox,  of  £anooln'a-inn»  in  the  libaaij 
of  that  society). 

J.  (7.  ITood,  for  another  daagbtar. 

LmM,  Q.C.,  and  iHgwn,  for  tha  aon  John  Hodgm. 

cited  Anijiu/moKs  CVtM,  8  Dyer  893 (&). 

Xt  villi'  replied. 

Harwell,  Q.C.,  and  A.  A,  Adanu;  Altmnder,  Q.C., 
and  Dibdin ;  Vaughan  floMftiM  and  E»  F,  Hortm,  foe 
k  otbar  dtf andanta. 


Diyuizca  by  Google 
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BiOB  Or.    Ixt  BS  Hodgson.— Crawford  c  Tub  City  of  London  Euccxbjo  LiaBTiNO  Co.    High  Or. 


BoH£&,  J.— This  it  an  extremely  donibtfal  poioti,  in 
my  opinion,  but  the  conclusion  I  oome  to  if,  tint 

tbese  advowHcns  ougbt  to  be  held  to  pass  by  this 
deriae.  The  wurda  iu  the  will  "  all  other  my  real 
eeUte  in  the  county  of  Lincoln,"  like  the  words 
"toeditkmeats  situate  iu  the  paiiah  of  Doncaster  "  in 
tttOMO  of  Oromptm  Jarralt,  are  both  ezyreesions 
wbich  might  iucluele  advowsoBS,  though  T  ngrat'  they 
&re  uot  apt  words  to  include  tbem.  I  refer  to  what 
siiid  by  Cotton,  L.J.,  iu  tbo  rein  rt  of  that  case  at 
30  Ch.  D.p.  316,  andtotfaeobeerralious  of  Rowen.L.J., 
ttib.,  p.  318.  In  Cnmpton  t.  Jarratt,  the  court,  looking 
at  the  deed  a*  a  whole  jndnding  tbo  matala,  eame  to 
^  ooDdoaioB  tltat  fhe  wotSm  *' horeditamentB  aitoate 

10  the  parish  of  Doncastc-,"  though  thej  might 
include  the  advowson  in  question  in  that  acnon,  aid 
sot  pass  it  on  the  true  construction  of  the  deed  of 
resettlement.  They  came  to  this  condoaion  looking 
at  the  deed  as  a  whole,  and  considered  tbat  in  that 
particular  deed  the  words  I  have  justmentionodooght 
not  to  be  held  to  include  the  advowson. 

Now.  bfaring  that  case  in  mirul,  I  approach  thi'swiU, 
end  I  tbink  that  I  am  entitled  to  oonsider  these  drcum- 
llMices.  It  nppears  that  this  testator  bought  this 
popertyiD  1890 ;  it  wm  a  laiga  eatate,  and  he  bought 
It  u  a  whole,  inulnding  fhe  advoweons  in  question, 
snd  he  held  the  estate,  iuciudiug  the  Hdvuwaons,  ai 
one  estate  up  to  the  time  of  bis  doatb.  Tlie  tidvow- 
(ons  relate  to  two  cburclu-s  wbich  are  both  sur- 
rounded by  the  estate,  or,  if  I  may  use  the  expression, 
sre  situated  on  the  estate.  One  church  is  within  the 
paik  and  close  to  the  ball,  the  other  is  some  little 
ratence  away.  Nov,  looking  at  this  will,  am  I  nut 
enti1]<i?  til  ^sy  here  that  thi?  testator's  iuteritioii  was 
to  put  his  SOD  iu  hia  position  as  the  owner  of  the 
(state  as  a  whole?  I  think  be  did  intend  that;  I 
caopot  Help  thinkiog  that  tho  testator  never  oonteiBi* 
plated  that  theae  two  a4vowsone  should  be  held 
separate  and  apart  from  the  rest  of  tbis  property;  I 
think  he  intended  his  eldest  h on  to  bold  this  j)roporty 
one  as  he  himself  ha«  held  it  ;  and,  indeed,  I  am 
not  luie  if  the  words  "  all  otbermy  real  estate  in  tho 
Oomtf  of  Linoolu  "  do  not  refer  to  theee  advowsons, 
toiriMtlhev  ooold  xefar.  It  doe*  ap|ieai  that  after 
the  date  of  hia  will,  and  after  the  date  of  fhe  original 
f  nrcha^ie  of  the  Xoctou  estates  and  tbeMf  adrowsons 
t^e  testator  bought  !>ome  four  acres  of  laud  which 
were  practically  surrounded  by  this  estate  and  added 
those  acme  to  bis  property,  but  it  appears  to  me  that 
fhoaa  acrea  would  have  parsed  under  the  earlier 
description  in  the  will,  "  lands  held  with  the  same 
commonly  known  as  the  Nocton  Hall  estate,"  and 
would  not  have  rnjuirfd  those  additional  words  which 
hiip  been  »o  much  commented  upon  to  pass  them  ; 
tliat  if  those  words  do  not  cover  the  advowsons  it 

11  diffiooH  to  say  to  what  they  ooald  hare  applied. 
Bat  I  do  not  rdy  90  mnoh  upon  that  ae  I  do  upon 

tl.e  <^neral  tencjr  of  this  will  oonstmod,  as  I  am 
•^titled  to  construe  it,  with  referenoe  to  the  sur- 
■i:uniliiig  circnmstauceH.  I  think  that  there  is  sufH- 
aad  to  enable  me  to  say,  iu  this  case,  being  the  case 
cf  a  will  with  that  geiiaral  expression  "  all  other  my 
taal  estate  in  the  county  of  Lincoln,"  that  theee 
*wdt,  though  not  apt  words  for  thn  purpose,  yet 
Buch  words  as  uii^lit  {  iss  tbem,  do,  iu  this  par- 
hcoltr  case  b^ore  me,  pa«H  these  advowsons  to  the 
dtatnnJdhni  and  I  lo  hold. 

Solicitora,  Peaeodk  it  (Mdaurd;  Atoitn  A  €b.,  for 

Tiettd,  Strphni,  «t-  Duahper,  Lincoln  ;  Dell,  Brodn'ck, 
^Ony.  lot  n'eathtrhrad  it  Knowles,  Bradford;  Sml 

*  0'.,  for  X'.rth  .{■  S(ii,i,  L<'^ds ;  Fltnver,  NtiiSfy.  ii 
CV).,  for  K»iurh,  Uuttun,  Jt  Vint,  Bradford;  EidadaU 

*  S(m,  for  Harthjj,  Settle ;  J.  J.  BarioWt  for  Orange 
k  Wiatringhamt  urimaby. 


July  1,  1898. 


Q.  B.  Div. 
(Day  and  Kidiey.  J  J.} 

Crawfom)  ».  Thb  City  of  London  Elsctmc 
Li0Biiiro  Oo.  (a.) 

Electric  light— li-  I  f  'T — Frrn  and  reasonahl/;  ex])fnsei 
— Electric  Liy/iCiiiy  Orders  (Janjirmation  {No.  16) 
AO,  1890  (53  Jt  M  Via.  c  ecxxxix,),  a.  14. 

Section  47  of  the  Electric  Lighting  Order  a  Confirma- 
tion (No.  15)  Act,  1890,  provides  that  all  fees  and 
reaaojmblr'  exftenaea  cf  un  insp''rtor  skull,  ui  tkr  iihururf 
of  any  agreement,  he  ptiiil  by  the  inuhrtakrrs.  There  ia 
a  pro9i$9  ijf  which  auch/ees  and  ej-pfutrg  are  cJuxrgeablt 
to  the  conaumer  in  th9  event  o/  tmy  d^ault  vr  m^i^moi 
being  ahoum  againat  him, 

luld,  that  ihe"/eea  and  reaittmabl*  expeuff'$"  reftrred 
to  in  the  Jint  part  of  the  section  are  limited  to  such  ftu 
and  expenaea  aa  would  he  chargeable  againtt  Vtf  comnmer 
under  the  yroviao,  ami  thai,  accordingly,  the  mlary  of 
ih»  intpttter,  the  expenaea  of  an  electrical  laboratory, 
the  wagea  of  ataiatanta,  and  the  coii  of  tht  iMtnmtnU, 
furniture,  and  fiUinga  of  the  laboratory  em  net  ekargt- 
able  againat  the  undertakera. 

Gaea  stated  hr  an  aldennaii  of  the  of  London 
under  20  ft  21  viot  e.  4S,  and  43  ft  43  Yust.  o.  49. 

The  EUctrio  Lighting  Orders  ConflriDation  (No.  15) 
Act,  1890,  was  enacted  to  coufirm  certain  pro- 
visional orders  made  by  the  Board  of  Trade  under 
the  Eleotrio  Lighting  Acts.  1882  and  1888,  relating 
to  the  dty  of  London. 

.S«xtion  provides  aa  followa :  "  The  local 
authority,  so  long  as  they  are  not  themselves  the 
nnd.^rtak»  rs  for  the  purposes  of  this  order,  may  from 
time  to  time  appoint  and  keep  appointed  Que  or  morf 
competent  and  impartial  person  or  perWNkS  tO  bO 
electric  iaspeetors  nuder  thia  order. 

*■  If  no  eiflotrie  inspeotor  ia  appointed  by  ^e  looal 

authority,  or  if  the  inspection  vt  electric  lines  and 
works  is  impf'rfectly  attende<l  to  by  the  local 
authotity,  or  if  the  local  authority  themselves  become 
the  undertakers  for  the  purposes  of  this  order,  the 
Boanl  of  Trade,  on  the  application  of  any  oooKuner. 
or  of  the  underta-kers,  may  from  time  to  time  appoiiit 
and  keep  appointed  one  Of  nUNM  oompeteos  and 
impartial  pernon  or  pecMMW  to  be  elootrie  inapeotora 
under  this  order. 

•'The  dnti>8  of  an  electric  inspector  shall  be  as 
follows :  (tt)  The  iaspeotion  and  teating,  periodically 
and  in  apedal  eaeae,  of  the  nndertalEerr  electrio  Unea 
and  worts  tin<]  the  supply  of  energy  given  by  them  ; 
(6)  the  certiiyiaj<  and  examination  of  meters ;  and 
(c)  such  other  duties  iu  relation  to  tli-  un  i-rt  ikii.g  as 
may  be  required  of  hirn  uud^r  tho  ^^rovisious  of  this 
order  or  of  any  regulations  under  thia  order. 

"  The  looaf  aathori^.  with  tho  nnvoval  of  the 
Board  of  Trade,  or  the  Board  of  Trade,  if  the  inapeotcw 
is  a|)pointed  by  them,  may  from  time  to  time  prescribe 
the  manner  in  which  and  times  at  which  any  such 
duties  ara  lo  be  performed  by  an  electric  iuapeotor, 
and  also  the  fees  to  be  taken  by  him,  and  such  fees 
shall  be  aooouated  lor  and  applied  as  may  be  directed 
by  the  local  authority  Or  the  Boacd  of  Trade,  aa  the 
caae  may  be." 

Section  3G  is  aa  follows:  "The  lot  a!  irifLurity  nmy 
pay  to  any  electric  inspector  appointed  by  them  under 
this  order  such  reasonable  remuneration  (if  any)  as 
they  from  time  to  time  deteormine^  and  anoh 
remuneration  may  be  in  addition  to,  or  In  subalitiition 
for,  any  fees  directed  to  be  paid  to  electric  inspectors 
in  respect  of  their  dutiee  under  this  order  or  any 
regnlMkaa  of  the  Boaid  of  Trade  madrhi : 


(a.)  Beportad  by  0.  G.  W 

Barriatar-atoljaw. 
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of  tbifl  ocdw  or  the  ptiiMi|ial  Act,  MMMndfng  u  tbe 
looal  autlioiity  fholl  to  datacmiiM." 
BMfion  47  ia  as  follow*;  **8«v«  •■  oduHrwbe 

provided  by  this  order,  or  by  regulations  under  this 
order,  all  fees  and  reasonable  expenses  of  an  electric 
inspector  shall,  unless  a^eed,  be  ascertained  by  a 
court  of  aummary  juriadiotioa  or  (where  tbe  inspector 
ia  appointed  by  them)  by  tiia  Board  of  Trade,  and 
shaU,  in  tha  abwma  of  any  agtwi&eat,  ba  paid  1^  tine 
undwrtafcaia. 

"Provided  that  where  the  report  of  an  ■!fif:ic 
inapeotor,  or  the  decision  of  the  Board  of  Trade,  shows 
that  any  oonanmer  waa  gnilty  of  any  default  or 
xntg^g&aoit  vuHk  faea  and  oxpansM  shall,  on  being 
aaoeriaiiiad  aa  abova  nientioDad,  be  paid  by  mtc£ 
consumer  or  consumers  as  the  court  or  board,  having 
regard  to  such  report  or  decision,  shall  direct,  and 
may  be  recovered  gumnntrily  as  a  civil  debt.    .    .  ." 

An  application  was  made  by  tbe  appellants  on 
baludi  M  the  corpamtkm  of  iha  ottj  of  London  to  the 
aldaman  niting  aa  a  oooxt  of  anmBiaiy  joriadiotum  to 
aaoartaia  tiie  aaunint  of  fees  and  reaaonabla  ezpanaaa 
of  an  electric  inspector.  The  statement  of  expenses 
included  the  rent  of  an  nlectrical  laboratory,  the  gas, 
electricity,  cleaning,  coals,  and  insurance  of  the  same, 
the  wages  of  two  assistants,  tbe  depredation  on  the 
value  of  instruments,  lumitare,  fittings,  &o.,  and  Iha 
salary  of  the  electric  inspector.  The  whole  amounted 
to  £1.226  2«.  7d.  Prom  this  was  deducted  f  «4  fees 
receivL'  l  Ly  tht  i  L-ctric  iusyioctor  from  the  respiiiiiiciit.", 
maldng  the  total  sum  claimed  £1,142  2s.  7d.  The 
)  Qiaad  ovar  a  pariod  of  vpwaida  of  two 


wUbh  1m  zodined  bj 


Tha  inapeotor  waa  appointed  by  tbe  ooij>oraiioa  at 
a  salary  of  £250  a  year.  Two-thirds  of  his  time  was 
given  to  the  work  of  inspection  and  the  remainder  to 

other  duties  connected  with  the  corporation.  All 
fees  received  by  hioi  were  accounted  for  to  the 
corporation. 

The  aldennan  held  that  the  items  of  the  account 
over  and  above  the  £84,  admitted  fees,  could  not  be 
pro|)'  riy  included  in  the  expi  ns-^ii  m  "  fees  and 
reasonable  cxpenaoa  of  an  electric  inspector"  within 
the  meaning  of  section  47.  He  found,  further,  that 
if  thaooart  ahonld  be  ol  (qanion  that  the  other  itaoia 
ooold  ba  inclnded,  {bay  waca  leawnaUa,  aouaipt  tha 
salary  of  the  daolric  iiiapactor» 
one-third. 

Mm  Inms,  fur  tbe  appellant. — The  duty  of  the 
alderman  is  ministerial.  He  had  no  right  to 
adjudicate  whether  or  no  the  expenses  were  payable. 
His  duty  was  merely  to  say  whether  the  expenses 
were  reasonable  in  themselves.  The  expcmaes 
raiarrad  to  in  section  47  are  such  expensea  aa  an 
reasonably  incidental  to  the  office  of  inspector. 

BotkiU,  for  tbe  respondents. — The  expeoMM  and 
dhargea  claimed  are  not  the  "  feaa  and  raaaonable 
expenses  of  an  electric  inspector*'  within  section  17. 
The  proviso  shows  what  these  fees  and  expenses  are, 
fiir,  by  virtut'  sjt  the  ]ii'i)vis(i,  iii  I'MrtiUii  eventualities 
thu  oouaumer  is  to  pay  "such  fees  and  expenses." 
How  is  it  poMiUt  to  MJ  <hat  the  expensea  of  flM 
labotatoiy,  Ao.,  «m  1m  mportionad  ao  that  a  oon- 
aonar  abdl  pay  it  in  ua  avant  of  Ua  maUng  a 
default  ?  The  expenses  intended  are,  no  doubt,  hotel 
eo^nsee  and  cab  fares  inoorred  in  the  course  of  a 


'Day,  J. — I  am  inclined  to  think  there  is  no  ground 
for  disturbing  the  decision  of  tbe  alderman.  At  the 
same  time,  as  the  oaao  ia  of  importance,  I  shall  be 
happy  to  fadlitate  any  appeal  if  it  ia  within  our 
power  to  give  a  right  of  appeaL 

Bmsar,  J.— Z  agraa.  I  tliink  tbat  tritan  yon  ooma 


to  look  at  the  whole  of  section  47  it  beoomes  neoea- 
sary  to  oopaidar  what  antanaaa  oaa  taaaoaahly  bapot 
up  II  tha  oonwimar.  If  it  w«ra  notfSor  tlia'SMaoi 

paragraph,  which  says  that  the  expenses  may  be  y\i\ 
upon  the  consumer  who  is  in  default,  it  might  U 
more  difficult  to  read  and  to  give  a  proper  denaitini; 
of  the  words  "all  fees  and  reaaonablo  expenses  "ia 
the  first  patagxapb  of  section  47 ;  but  wliea  jtn 
follow  that  vp  ana  find  tiiat  in  oaaa  tbe  oooaiuMra 
in  defaolt  the  fees  and  expenses  are  to  be  pM  bv 
him,  T  do  not  think  it  possible  to  say  that  sucb  ci- 
peuseii  aa  are  included  iu  the  list  which  the  alderman 
has  disallowed  are  expenses  which  oould  be  oharg«d 
on  tha  oonaomar.  It  se«au  to  ma  that  tha  Um  and 
intandad  by  the  section  an  tha  feai  aad 


expenses  connected  with  tho  irviniry  or  the  testing  of 
meters,  wires,  &c.,  wI.ilIi  upon  the  cousumer'i 
premises  iu  respect  of  win  1.  tlin  consumer  may  bnve 
been  guilty  of  a  default.  There  is  no  default  of 
which  a  consumer  ooold  have  been  guilty  which  hsi 
aoT  baariqg  on  tha  axpanaaa  whioh  tha  ahlamaa  ins 
bad  to  daalwith.  I  th&ik  tha  dadaion  of  tba  alte- 
man  was  right. 

Appeal  dismi$»ed. 

Solicitor  for  the  appellant.  The  City  tkAicitor. 
SoUdtora  for  ilia  respondanti  Aihuntt  Mmii» 


(Bidley  Md^C^nell .  J  J . ) }  ^ 

BfiNiOBD  V.  S1M8.  (a.) 

Animal — Cruelty — Summary  convietinn — "Coasa"  ad 
fif  cruelty — "  Knowingly  advi$e  and  coutuel "  mmmU' 
lion  of  offence — Summary  Jurisdiction  Act,  184S(1I 
d:  12  17, ;  r.  43).  a.  i-drudtvio  AnimaU  AO,  IM 
{12.fel3rid.c92),  S.2. 

Bi/  leetioa  5  of  Ms  Summary  Juritdidion  Act,  184*, 

u  /'<r,<f>>i  who  thai!  loith^fl  tlif  ccmmisfinn  nuij  i  fTfna 
which  is  punishable  on  suinrmiry  convictton  ahaii  ht 
liable  to  be  pnyreeiled  against  ami  convicted,  either  togetliff 
with  the  principal  offender  or  be/ore  or  after  hi$  ess* 
viction. 

There/ore  a  person  who  knowingly  connMrls  (he  owner 
of  a  horse  to  perpetrate  an  act  of  ermUij  upon  Vif 
animal  may  be  convicted  upon  an  iiiformati m  nudtr 
section  2  of  tks  Oruel^  to  AnimaU  Act,  1849,  for 
causing  to  be  erac%  iU'treoted  the  horse,  although  ha 
advice  to  thf ' ''-><'^r  toM<Aannietetandfiol&l«  jtroseiteak, 
cause  of  sttj!'-  <■,:,  :  to  tkgammat,  and  no  fnetedimgt  had 
been  institu!  'I  iryiinst  the  owner. 

Case  stated  by  T.  W.  Lawia,  Eao.,  a  agpandiaty 
magistrate  fbr  the  eonnty  borovgb  of  (kxWt. 

An  information  wa-s  laid  by  the  appellant,  Frederibk 
Benford,  under  section  2  of  the  Cruelty  to  Animali 
Act,  18-49,  against  the  respondent,  Hugh  Sims,  a 
veterinary  surgeon  of  Cardin.  for  tbat  he  in  Deoembar 
last  did  nkwfully  cruelly  ill-treat  a  horse  bf  oamhiK 
it  to  ba  Ofanrockad  while  in  ao  unfit  state. 

Tbediarga  waa  baard  by  the  learned  magistrate  on 
the  21th  of  January  and  dismissed,  but  on  the  appli- 
catiou  of  the  preiaeiit  appelLuit,  he  stated  a  case  for 
the  opinion  of  tbe  High  Court. 

It  appeared  tbat  early  in  1887,  Alfred  Hont,  a  ooal 
inaroibant,  who  was  tha  owner  of  tiha  aotaaal  in 
question,  consulted  the  respondent  with  reference  to 
its  lameness.  Mr.  Sims  t* xamined  the  animal,  and 
advised  tbat  she  »h  1  1  1  v-  turned  out  to  graNiortha 
summer.    And  this  was  accordingly  dune. 

(a.  Beported  by  Bsssurs  Bus,  £aq.,  Bariiater- 
at-Law. 
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HioH  ContT. 


Bbkpobd  v.  Sims. 


High  Ooubt. 


Id  November,  Hunt  asked  the  rt^spondcmt  af?ain  to 
tee  the  mare,  and  be  then  gave  a  written  certiticato, 
dated  the  18th  of  NoTenil>er,  '  -,'7,  \i\  tho  following 
terai:  "  I  have  this  day  fxamined  a  bay  mare, 
'Xit»*  the  property  of  Mr.  A.  Hunt,  and  find  the 
Mid  to  be  xenewing  her  hooi  on  the  near  fore 
looL  Kvferihelew,  the  mare  ii  tree  from  pafaa  aad 
quite  fit  for  her  wort. — (Signed)  HUOH  SiMS, 
MJLC.V.S."  The  mare  was  then  very  lame.  Having 
obtained  the  certificate,  Ilunt  j)roceeded  to  work  the 
mare  from  then  until  the  13th  of  December,  vrhen  she 
wu  stopped  by  the  appellant,  an  inspector  for  the 
Bo^  Sociefy  for  the  Prevention  of  Cmelty  to 
Ammab.  The  mare  was  then  in  charge  of  a  driver, 
sad  was  drawing  s  load  weif^hin^;  w  wt     Sb  ' 

2 lame  on  the  near  fore  foot*  which  was  deformed 
atmmij  dinaead,  aad  was  evidently  in  great 


On  flie  fellowiog  day  the  waa  exaanned  by  two 

TPffriniry  ttjrgeons,  who  stated  she  was  sufFeriug 
ftcai  iaiuniitis,  or  fever  in  tho  feet,  of  long 
standing,  and  that  even  light  work  would  cause  her 
gmt  paia»  on  the  18th  of  November,  when  the 
cntifiorte  «aa  given.  The  appellant  thereupon  faiter- 
vimd  tilie  reepondent,  who  said:  "The  mare  is 
wlftritig  from  navicular  diseaae,  and  is  growing  a 
Dew  hoof.  She  is  better  at  work  than  standing  in  the 
4able  or  turued  out  to  grass.     8he  id  lu  the  same 

edition  now  as  when  I  gave  the  certificate  in 
November.  She  is  working  under  my  direotioiia,  and 
I  accept  full  reeponsibility.^  The  reepondmt  pleaded 
Dot  guilty  nnJ  called  witnesses. 

Th*  magistrate  found  as  facts  (1}  tliat  working  the 
marp  on  the  l:Jtb  of  Dwember  wa«  an  act  of  cruelty  ; 
^j)  that  the  act  of  eruelty  was  knowingly  perpetrated 
b7  the  driver,  and  knowingly  oanaad  to  M  perpetrated 
^rtheawnar  ;  (3)  that  the  owner waa  a  poaon  in  a 
podlioD  oiaitthonty  to  direot  the  driver  to  work  the 
taare;  [V  that  the  renpoudent  was  not  a  person  in  a 
pontiou  of  autbuhty  to  direct  the  owner  to  c&ma  the 
Qura  to  be  worked  ;  {o)  that  the  respondent  knowingly 
cooaselled  the  owner  to  cause  the  aet  of  omel^  to  be 
perpetrated ;  and  (6)  that  the  owner  vaa  in  aouw 
degree  iniluenced  by  such  ooauael  to  oanae  the  act  of 
cruelty  to  be  poqiet rated. 

The  magistrate  liismissed  the  information,  being  of 
cjiimon  that  tho  act  of  cruelty  proceeded  from  the 
uimase  of  the  authority  of  the  owner  of  the  ■"^'''o^ 
n(«D  the  driver  in  sonduig  Jum  to  woik  the  mart  and 
M>iiitieting  pain ;  that  rae  reepondeDt  ezeroiBed  no 
VWi-r,  influence,  or  authority  over  the  driver;  that 
txi^  aivioe  or  opinion  of  the  respondent  to  the  owner 
D«ed  not  have  caused  him  to  work  the  animal ;  that, 
«lth<wigh  hia  advioe  in  come  degree  iafloenoed  the 
«eB»towkrkthanar«bSwdiadvioewaa  the  remote 
(*Tueof  the  cruelty  in  some  degree,  and  not  the 
Hfinniniate  cause  in  any  degree,  and  therefore  not 
tae*'^useof  cruelty  "  wir'nn  [][<■  ru-iiniiiir  of  the 
•tatttt*.  and  that  the  reapoudent  was  charged  with 
-  e  otTence  committed  by  the  owner,  and  not  charged 
*^  the  offiemoe  diwloeed  1^  the  faote— namdy, 
Dowingly  oonneelling  en  aet  of  oraelty  to  be  oaneed. 

The  question  f  r  the  opinion  of  the  court  was 
vhether  the  magistrate  was  right  iu  acquitting  the 
mwikiil  of  tiweffltooB  ohaiged« 

Cclam,  for  the  appellant.— The  deciiion  in  tbia 
gjMii  ia  one  of  gnat  importance  to  the  eodetj 
Muie  Bagiitratea  will  not  convict,  if  the  owner  of 

'  ne,  who  is  summoned  for  working  the  animal 
•-.  Mi  aufit  state,  can  put  iu  a  veterinary  surgeon's 
cvtifioate  that  the  horse  is  better  at  work  than 
tt«Bding  in  the  stable.  Owner*  iokow  that  this  is  a 
act,  and  rather  than  nm  til*  tisk  of  ft  eonvialion  get 
*  ccrtiSeata  firat  from  aonia  anaU  vctarinary  amgeon. 


^  [UmLEY.  J. — A  horse  uirv  be  fit  enough  to  do  light 
work  and  yet  it  may  be  uu  ai^l  of  cruelty  t<>  make  him 
I)ull  two  tons.]  As  a  rule  the  magistrates  will  not 
go  into  the  facte  at  all.  Section  2  of  the  Cruelty  to 
Animals  Act,  1849,  makes  it  an  offence  to  enuiUy 
beat,  ill-treat,  over-drive,  abuse,  or  torture,  or  canae 
or  procure  to  be  oraelly  beaten,  ill-treated,  &o,,  any 
animal,  n.  I  T  submit  that  there  is  no  logical  dis- 
tinction between  "cruelly  causiug  or  procuring"  an 
act  of  cruelty  to  be  done,  and  the  words  in  section  5 
of  Jervia's  Act  whioh  are  "  aid,  abet,  onunsel,  or  pro- 
cure  the  ooouDisnon  of  **  any  offence.  If,  as  I  salnnit, 
the  words  in  the  Act  of  1^19  do  not  limit  the  offence  to 
the  person  who  is  tho  direct  caune  of  the  cmelty,  then 
:lh  .Ti'rvin'j  A;:*  enablos  an  acoe~R':-f_v  to  't>v  prrKjiTvied 
BgHiuat  as  a  jirincipal  tho  magistrate  ought  to  have 
convicted  the  respondent.  llV^ton  v.  SttWI^  11 
W.  R.  640.  ■}  li.  &  a.  913,  was  referred  to. 

The  respondent  did  not  appear. 

Ridley,  J. — I  should  have  1km-ii  glad  if  there  bud 
l>eeu  arg:timent,s  on  behalf  of  the  respondent,  as  they 
might  have  assisted  us  iu  formini^  our  conclusion  ; 
but  that  not  being  so,  we  are  comin-Ued  to  give  our 
deouBon  upon  the  matenols  before  us.  The  magiatrata 
has  foond  ttat  the  respondent  knowingly  oonnaolled 
the  owner  to  cause  tho  act  of  cruelty  to  be  perpetratod, 
but  that  he  has  not  caui>ed  the  hurtie  to  be  ill-treated 
within  the  meaning  of  the  Cruelty  to  Animals  Act) 
1849,  for  the  reason  that  although  the  advioe  of  tha 
respondent  in  some  degree  infloenoed  the  owner  to 
I  cause  the  animal  to  be  worked,  such  advice  was  the 
remote  cause  I  if  the  cruelty  in  some  degree,  aad  not 
the  proxinuite  cause  of  the  cruelty  in  amy  degree,  and 
therefore  not  the  ' '  cauoe  of  tho  cruelty  "  within  the 
meaning  of  the  statute.    I  think  it  is  probably  correot 
to  aay  l^ai  tha  word  "  eauaa"  need  in  aeotion  2  of  the 
Cmmw  to  Animale  Aet,  ISifl,  fanaedin  ftatrioter  aenae 
than  the  word  "procure"  or  "  counsel"  used  in  section 
5  of  the  Summary  Jurisdiction  Act,  1848,  and  that  it 
is  pro{>ur  to  inqmre  whether  the  person  charged  haa 
been  the  immeaiate  cause  of  the  offence  being  com- 
mitted ;  and  I  think  that  there  is  no  evidenoe  in  the 
present  case  on  which  the  magistrate  ought  to  have 
found  that,  in  that  sense,  the  respondent  was  the 
caus!   (  f  llii-  uct  of  cruelty.    It  might  very  well  lie 
that  the  veteriuary  surgeon  in  oertain  cases  and  on 
certain  facts  might  be  found  to  have  actually  caused 
the  act  of  omalty  to  the  animal  in  qnaation,  althoiufh 
not  the  owner  of  it,  and  not  in  a  noaitiaii  to  oroer 
the  owner  to  do  anylhiiig.    But  it  does  not  appear 
to  me  that  such  a  state  of  circumstances  existed  in 
this  instance.    Tlx  magistrat*' ] m  m{:>  eds  to  say  that  as 
the  respondent  was  cb^ged  with  the  ofFence  com- 
mitted by  the  owner,  and  was  not  charged  with  the 
offence  disclosed  by  the  facts,  he  must  be  discharged. 
And  the  question  now  arises  whether,  und^  section  5 
f  t  ti  l    Act  of  lists,  it  was  not  conipetent  for  the 
ui'i^'i  'rate  to  proceed  upon   this  information  and 
upon  tho  fadi  tbst  ha  haa  foond,  lad  to  aonviot  Iha 
respondent. 

The  magistrate  aippeaia  to  hava  thought  that  tha 

informatir  n  ?ihould  not  have  stated  tbo  principal 
otieuce,  but  tLit?  aiding,  abetting,  couub«liiiig,  or  pro- 
curing the  commis^sioa  of  the  oHeuce,  in  order  to 
enable  the  proceedings  to  properly  result  in  the  coo- 
viotion  of  the  respondent,  la  my  opfaldbnk  section  5 
of  the  Act  of  1848  ought  to  he  read  aa  meaning  thai 
the  person  who  knowingly  ooonsds  snch  ofllanae  to 

be  committed  is  to  be  proceeded  af-^asiiMt  nu  l  ro^^^ct*■d 
for  the  isame  either  together  with  the  rirmcipal 
offender  or  before  or  after  his  oonviotion,  ana  noay  be 
trmted  throitshout  aa  tha  nrinoinal  offnidar.  It  ia 
true  that  in  tm  aoalogana  aaotiiNi  in  tba  AcoMiOdriaa 
and  Abattora  AeMMI  (M  ft  SSTut.  e.  M>-niiMlr, 
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section  1,  whioh  deali  with  aooeaaoriei  and  abettora, 
the  words  used  are  thitt  the  aooMiory  "  may  be 
indtoted,  tried,  conTicted,  and  punished  in  all  respects 
iihe  were  a  principal  felon,"  whereas  in  section  2 
of  the  Act  of  1848  the  words  are  "  liable  to  be 
proceeded  against,"  and  in  order  to  make  the 
MctionM  precisely  analogous  the  words  in  the 
latter  section  should  be  "infoniMd  againat," 
•o  M  to  expressly  enaet  fbat  th«  form  of  im 
informatioTi  mny  ho  tli.'  same  in  the  case  of  an 
abettor  as  lu  thnl  of  the  princip*!.  But  I  da  not 
think  that  that  distinction  is  sufficientJy  marked  to 
compel  us  to  say  that  section  5  of  the  Act  of  1848 
mnat  be  read  M  mwuiing  that  the  abettor  mnst,  in 
fbe  preliminarir  prooeediogs,  be  treated  in  form  as  a 
OOtinsellor  and  abettor,  and  that  he  msy  then  be 
convicted  aa  a  principal.  The  cffe  t  wjul  1  h-  t'lit  in 
the  iuformutiou  the  offender  must  be  treated  as 
oounselling  and  abetting  til«  offiViOi,  ind  aftenrards 
b«  oonvioted  as  though  ho  was  a  {Kmoiipal  offiaadv. 
n  the  vrot6a  woro  olflsr  and  oertaiii  wo  AavM  tw 
compelled  to  say  that  such  was  their  meaning,  but  T 
do  not  lind  that  that  is  so.  The  words  are  "  to  be 
proceeded  again st,"  and  prrml  fade  I  should  be 
inclined  to  think  that  a  preliminaty  proceeding  kuoh 
as  the  inf'jnuation  might  ho  induded  in  those 
woida>»  althouA  not  expressly  referred  to  in  the  same 
way  aa  the  inmetment  ia  in  section  1  of  tb^  Act  of 
1848. 

It  therefore  appears  to  me  that  the  magistrate 
might  have  convicted  and  might  hive  found  the 
respondent  aoilty  under  sectioD  6  of  the  taoie  offduce 
as  if  he  haa  Men  a  principal  oAsideT.  The  oaM 
therefore  mnst  go  back  -n^tn  an  intiri-a*i--ii  of  that 
opinion  to  the  magiatrat«,  directing  huu  tu  convict. 

OBUUmLL,  J. — I  am  entirely  of  the  same  opinion. 
It  seem^  to  me  that  if  in  this  case  the  driver  and 
veterinary  surgeon  had  been  charged  together  with 
committing  this  offence  they  might  have  h«fla  00ll> 
Tioted,  and  the  renoodent  would  not  have  been  aUa 
to  establish  a  delenoe  by  saying  that  he  did  not 
commit  the  act  himself,  bnt  only  aided  and  abetted 
it.  If  that  be  so  then  it  fuUows  that  the  respondent 
ought  to  liave  been  convicted.  I  desire  to  point  out 
that  this  decision  proceeds  on  the  very  special  finding 
in  fllis  case,  and  that  there  is  no  groiuid  whatever  for 
snpiMMiai^  that  a  veteriiuuy  sorgeon  who  gives  a 
wrong  opinion,  and  commits  an  error  in  judgmeiit, 
is  liable  to  be  oo nvi,j(.  1  of  cruelty  if  the  fllV>ct  of  his 
opinion  being  followed  la  that  the  act  of  crueitv  did 
in  fact  result.  If  in  such  a  casf  he  aotsd  iMMMtlly  lie 
would  not  in  my  opinion  be  to  bUunOa 

CW  remitted. 

aoB6tM  for  tlie  agipeUant,  &  (7.  Mkitt. 


(Wills  sSd  K^Idy,  JJ.) } 

jExxms  &  Sons  v.  Coomber.  (a.) 

Bill  of  exchange — Acceptanct — Indor$eiruiit  hij  way  of 
sseunte— iSttueoMcal  «iuiorsen<n<  by  drawen—In- 
etmpUU  m^Bittt  of  JfoeJUmgw  Ad,  1S82  (4ff  46 
Via.  c  61),  M.  55,  56. 

2'he  pAwn^s  fV*^  who  owedjhem 


lo  ffrmo  a  hUfan  him^andfhaiC.**  fiiherthmdd  indatm 

it  as  a  xuret)/  fur  iU  fxtt/mriit,  'i  hry  tftrrtiijKtu  dr&tv  a 
bill  on  C.  to  their  oivu  order,  and,  xvit/nmt  indt/rting  it, 
hatuUd  it  to  C,  who  accepUd  it  and  1km  tUMmi  kit 

(<k}  BsporCed  by  B.  G.  s  riLLmu,  Esq.,  Barrister- 
at-Law. 


father't  indortement.  He  rrtumed  it  to  the  fUmiifi, 
and  they  then  indorted  it  beneath  the  indormmmt  if 
C.U  father.  The  bill  was  dithonoured  at  maturity^  SM 
the  plaintiffs  then  sued  C.'s  father  a$  the  indorser. 

//fVi/,  t/i,it  hi'  tr-fs  not  liable  OS  indorsrr  uwlfr  i<--!!f)n 
00  of  the  Bills  of  Exchange  Act,  1882,  ru/r  i«m  Habit 
under  section  S6f  at  tkt  la*  was  not  negotiable  at  the  time 
As  wrote  his  name  on  it,  as  it  vnt  irrtg^ittr  and  inoMa- 
pleU,  otinng     the  plaintiffs  net  then  having  indorteiU, 

Ifthl,  fnrt!i«r,  that  ht  wn  uol  liable  (/«  <juiir<ii^"r, 
since  tlit  requirements  of  (he  statute  >f  Fraudt  had  iwt 
been  implied  with. 

Steele  v.  McKinlay,  29  W.  R.  17,  5  App.  Cos.  754, 
is  still  a  binding  authority,  and  the  principle*  therein 
laid  down  him  tnUt  hauk  OOtftd  iy  lAe  UiUt  of  Rtchai^ 
Act,  1882. 

This  wa»  an  appeal  by  the  plaintiffs  from  th« 
Westminster  County  Court. 

The  action  was  brought  by  the  holders  of  a  bill  of 
exchange  against  indorser.  The  UIl  was  in  thi 
following  form: 

"London,  August  5,  1887. 
"£57. — Three  months  after  date  pay  to  r  ur  order 
the  sum  of  fifty-sevim  pounds  for  value  received. 

'<J.  JenUnadSm 

To  Mr.  A.  Coomber. 

"  Accepted ;  payable  at  the  LondoB  sod  Ooontj 
Bank. — Arthur  Coomber." 

Indorsed  "  Alfred  Coomber,  J.  Jenkins  &  Sons." 

Arthur  Coomber,  the  son  of  Alfred  Coomber,  the 
defendant,  owed  money  to  Jenkins  &  Sms,  the 
plaintiffs,  and  by  an  arrangement  between  him 
and  the  plaintiffil  the  latter  drsv  anon  bim  a  bill 
at  three  months  to  their  own  order,  ft  being  agreed 
that  the  defendant  should  indorse  the  bin  tu 
guarantee  its  payment.  The  plaintiffs  without 
indorsing  the  bill  gave  it  tu  Arthur  Coomber,  who 
took  it  to  his  father,  the  defendant,  and  f(ot  him  to 
indorse  it.  He  then  returned  Iba  bill  to  the  plainliflii, 
who  afterwards  indorsed  it. 

The  bill  not  being  paid  at  matoxity  the  plaiutiA 
brought  an  aotion  agaiaet  AUm  Ooombsr  si 
indorser. 

The  learned  county  court  judge,  acting  on  the 
authority  of  Steele  v.  MeKinU^t  29,  W.  &.  17.  6  App. 
Cas.  734.  gave  judgment  lor  f 

From  this  decision  the  plaintlA  I 


0,  L.  JMeniorou^A  aopeacad  for  the  appellants.— 
The  dvoiston  of  tite  Maraed  county  oourt  judge 
was  wrong.  Steele  v.  McKtnlay  is  now  no  longer 
an  authority  since  the  Bills  of  Exchange  Act.  is^'i  : 
see  the  remarks  of  Lord  Herschell  in  the  case  of  Hank 
qf  England  V.  Vagliano  DroUiers,  39  W.  B.  657,  ri8»l] 
A.  0.  lOT.  where  at  p.  144  he  says,  *'I  tUnk  iSbs 
proper  course  is,  in  the  first  instance,  t  i  »xamine  tbp 
language  of  the  statute,  and  to  ask  wkatia  its  uaturnl 
meaning,  uninfluenced  by  any  considerations  derive^! 
from  the  previous  state  of  the  law,  and  not  to  start 
with  inquiring  how  the  law  previously  stood,  and  then 
assuming  that  it  wm  pmbaUy  intended  to  leave  it 
nnaltor^,  to  see  if  the  words  of  the  enaotinflnt  will 
bear  an  interpretation  in  conformity  with  this  v-iew." 
The  plaintiffil  became  holders  in  due  course,  and  even 
if  they  are  not  ho,  they  are  the  holders  within  the 
definition  in  section  '1.  The  defendant  was  an 
indorser.  He  put  his  name  on  the  baokof  the  bill 
and  then  completed  the  endorsement  within  ths 
meaning  of  section  2  by  delivery  to  his  son. 

Ahrahamt   appeared  for  the  respondent.— The 

question  li  r-  isi  uot  whother  the  defendant  is  the 
indorser,  Lui  whether  the  plaintiffs  have  a  right 
against  him  under  the  circumstances  of  the  ca«o  ami 
the  order  of  the  indorsement*.  The  defendant  merelj 
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wrote Ui  BUne  en  tteback  of  tbe  bill  as  a  surety  for 

bia  too.  It  w<M  not  intended  that  the  Billii  of 
Exchax3|Er«»  Act,  1882.  should  altw  the  Uw  merobant 
unfai  r  wnii  h  an  indorsfr  \n  not  liable  fin  drnwor  who 
in  a  pnnr  party  to  a  bill.  Furtber,  h»»  oannot  bo  made 
Imblo  as  a  f^uarantor  aa  the  Statute  of  Fraoda  bag 
not  bam  «^iA«d  in  tliia  oiML  Tiieplaiatiffi«eir«nQt 
kMttfl  fti  da»  ooanM  m  deflnt^  f n  iection  SV,  and  the 
defendant's  aiirnature.  therefi  rr.  i^!<3  not  impose  any 
li&bility  upon  him.  The  bill  was  never  complete  and 
T^lar  on  the  face  of  it:  fFiOraMK  Vimin, 
29  W.  R.  458,  7  Q.  B.  D.  636. 

Atienhtyroitgh  in  reply. — Sd^f  t.  McKinlay  is  di«- 
tiDg^ui-^linblp  from  this  ci.He,  It  it  is  adnntt*'*!  that 
it  waa  the  inteation  of  the  p^rtioH  that  the  defendant 
•hoold  be  liable,  and  he  ought  not  to  be  able  to  wc»p» 
thafc  Ittfaility  BMrelv  beoM«e  tins  nlMnfciflPa  indotted 
tiw  bin  after  fautata  dbeforo  fhe  defendant. 

He  also  cited  ffotom  T,  ilarAee»  1  Cab.  &  Ell.  23. 

Wills,  J. — I  am  of  opinion  that  the  decision  of  the 
county  court  jndge  was  right.  There  was  no  notion 
of  repe^ing  by  the  Bills  of  Exchaii<j;f  A  t,  1882,  the 
law  kid  down  in  SMc  t.  McKinhiij,  and  1  think  that 
that  case  is  still  a  binding  authority.  It  is  clear  that 
Hctiim  66,  wtooh  would  give  tbe  pliiiBtiflh  *  right  of 
aelba  egslnitfhe  defendatnt,  ha*  not  been  letiRled  In 
this  case,  for  this  bill  was  irregular  and  incomplete. 
Section  of)  provides  tiint  a  person  who  sigua  a  bill 
otherwise  than  as  drawer  or  atcei)tor  incurs  the 
liabilitieg  of  an  indorser  to  a  holder  in  due  cour^. 
Bat  section  29  says  that  a  "  holder  in  due  course  "  is 
a  holder  who  has  taken  a  bill  oompleta  and  regular 
on  the  face  of  it.  Beotion  56  therefore  does  not  apply 
here.  Then  it  was  said  the  defendant  is  WiCijl^^  umlpir 
section  sub- section  2,  because  he  indorsed  the 
faiU.  It  is  clear  that  every  writing  on  the  baok  of  a 
hfflwnoten  "indonement"  within  the  meaning  of 
fbe  Aot  tit»i  Aet  does  not  deariy  define  iritat 
actually  constitutes  an  indorsnmf»nt,  but  section  2 
tays  "  an  indorsement  nioanw  aii  indorgomont  com- 
pletad  by  delivery,"  In  .S^<;e/^  v.  McKinlay  Lord 
Watson  points  out  the  distinction  there  exists  between 
an  indorser  of  a  bill  and  a  person  who  writes  what  if 
hs  had  a  right  to  indoree  would  be  an  indoteement  on 
the  hill,  althoogh  he  has  no  right  to  the  contents. 

And  bf-  .aayi^  that  a  fiOrsou  wlio,  iiitcniling  t/i  lii  '<:ri[ii-3  a 

riytoabiU,  indorses  it,  should  by  the  law  merchant 
held  as  mooh  liable  as  a  proper  indorser.  The 
diOknlty  in  StetJe  ▼.  McKinlay,  as  in  tbie  «Me,  wae 
tiwt,  tiiongh  the  person  who  wrote  his  name  on  tibe 
bacV  of  the  bill  uiAy  have  intended  to  becnmo  v.  party 
to  the  bill,  uevertiitdeBd  Lt)  never  did  in  ijict  become 
»o  because  the  bill  was  not  then  made  complete  by  the 
iodorsement  of  the  drawer.  In  the  cases  cited  on 
behalf  of  the  appellants  the  Ulb  were  complete  when 
the  indoceementa  in  qneiikin  wen  made^  wit  in  the 
piiiseiit  ease  tiie  Un  wae  not  negotiable  ae  it  had  not 
' Ti  indorsed  by  the  drawers.  The  result  of  th(Me 
uka«a  u»  that  where  there  i^  an  agreement  between 
the  parties  which  precludes  the  notion  that  the 
bolder  is  liable  to  the  indozaer  the  holder  is 
not  prevented  from  aoing  fbe  indoner  on 
the  ground  of  drcnity  of  action.  The  general 
imndple  is  examined  and  laid  down  in  Btetle 
V.  yi- K i iihiij ,  mid  thi"^  contract  of  inderimitv  is 
&ot  one  which  is  recognized  by  the  law  merchant,  bat 
sriets  eole^  from  an  agreement  between  the  partise. 
As  Lord  Watson  poinu  oat  in  tiiat  oase,  it  does  not 
give  a  primary  liaMity  upon  Ao  Ull  as  against  the 
itfHnrj3.rjt.  If  thore  is  a  contract  of  suretyship  it 
uuni  couiumi  ^^th  the  requirement  of  the  Statute  of 
Pranda,  but  tin  allege<l  agreement  here  does  not 
■tisfy  those  requirements.  X  think,  thsnf ore,  that 
lUs  appeal  anat  be  dianland. 


Ke.v^BOT,  J. — I  am  entirely  of  the  same  opinion. 
It  has  been  saggest»-d  that  oteeh  v.  McKinlay  is  no 
longer  a  binding  authority,  and  that  the  principles 
tht^rein  laid  down  have  been  varied  by  the  Bills  of 
Kxcban^  Aot,  1882.  I  see  nothing  to  justify  that 
proposition.  This  bill  was  irregular  aoooiding  to  the 
law  marohant,  and  as  an  agreement  of  mre^hip  it 
doee  not  latiiiy  the  requirements  ol  tiia  Statnta  «f 

Frauds,  and  therfforr^  it  i';  r  Imr  that  the  doiSDdailft  !• 
not  liable  upuu  it  to  the  plaiutiibi. 

Apptal  dtonlMMf . 

SoKintors  for  the  appellants,  AUenborough  it  8im» 
for  thaieipondflnt,  A  Cb, 


(Lindley,  M.B.,  and  ) 


June  14. 1898. 


ahW7«DdOoIline,L.JJ. 

In  re  TlIE  EAliL  OP  SkfTOIT.  (a.) 

Lunatic — Directtng  commitiee  to  accept  a  devite  to  lunatic 
i(/x)n  C4mditum  of  rttettling  other  property— Jnri4die- 
tion  of  court — Benefit  of  lunatic — Pecuniary  bm^fii— 
S&i^ute  Prerogativa  ReRis(17  Edto.  2,  stat.  1,  c  \0}— 
Lunacy  Act,  1890  (63  Vict.  c.  6). 

The  euurt  ha$  jwitdidiim  to  ordtr  UuA  th»  eommiHm 
of  a  hmttHe  »haU  aeapt  a  devim  madt  <o  Hie  bmaUa 

upon  coudition  of  resting  ccrUn'u  other  property,  and 
thall  rrccute  the  reaeUlement.  This  jurisdiction  aritu 
from  the  inhtrent  aidhorily  of  the,  court,  and  m  not 
affected  by  the  Statute  Prflco8atiT&  Aegia  or  by  the 
Lunacy  Ad,  1890. 

The  court,  in  exercinng  its  juritdictton,  oit{}ht  to 
guided  by  a  consideration  of  what  i«  fur  tin  benefit  of  tfte 
lujiatic,  hii',  8.-mbla,  til  nol  hound  Id  ngard  only  jbss 

pecuniary  benefit. 
Lunacy  application. 

The  Earl  of  Sefton  had  become  a  lunatic  in  ooa- 
seqoenoe  of  a  serious  accident  which  ha  roehdnadi 
and  was  not  likely  to  live  long.    His  trilier,  Vbm 

prpvioiis  Earl  of  Sefton,  who  died  in  June,  I  R'^?,  waa 
t«iiiiiiit  for  life  of  settled  estates  producing  a  nut 
rental  of  about  i;iii,000  a  year,  and  was  also  absolute 
owner  of  estates  producing  about  £21,000  a  year. 
The  present  earl  had,  before  ho  became  a  hinatifl,  and 
beiofehia  fathai'a  death,  bacrad  the  entail,  bat  with- 
oat  the  ooneent  of  bfe  wCher  aa  tiie  proteotor  of  fha 

settlement,  and  h?id  therefore  acquired  only  a  base 
fee.  By  his  wiU  the  late  earl  gave  hia  settled  estates, 
subject  to  a  term  of  1,0(X)  years  given  to  trustees  for 
certain  poipoeea,  to  the  proeont  earl  for  life,  with 
remainder  to  hie  inme  in  tail  male ;  and  then  for 
Biinil  ir  Astatoe  to  a  younger  son  of  the  late  earl  and 
his  with  romaindors  over.    The  will  diret;ted 

that  evrTy  ji'Tnon  who  slionld  thereunder  htt-c- 
entitled  (aubjoct  to  the  term  of  1,WK)  years)  as  tenant 
for  life  or  tenant  in  tail  male  by  purchase  to  the 
uoaeeanon  of  the  deriaed  eatalavt  and  who  ihoqld  alao 
become  entitied  as  tenant  in  tail  male  or  in  tail, 
whether  by  purchase  or  by  descent,  to  the  pcHHension  of 
the  settled  estat^e  should,  within  one  year  after 
becoming  so  entitled  imder  both  the  will  and  the 
settlement  (or,  if  he  was  an  infant,  within  a  year 

U.)  Bepoitedh7B.O.MAOKxnii»B84.,Banialer* 
at-Law. 
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Lunacy. 


Attar  attAaung  tireiity-onii),  duaiitaiL  tha  leUlad 
MtetM  nd  re-Mttle  thMn  on  tb»  Mme  tnists  m  like 

devised  esftifcs.  If  tbe  person  so  bacoming  entitled 
did  not  do  this,  the  e«t*te  devised  to  Lim  was  to 
eiiLiie  aud  determine.  The  testator  also  bequeathe! 
a  Buiu  of  XlO.OOO  to  the  preeeut  earl  if  he  should 
exwote  the  re-wltlemmt,  and  directed  that  in  that 
•vent  the  priest  eArl'e  debts  (whioh  vera  ntftted  to 
Amount  to  £31,000)  should  be  paid     the  ezecaton. 

Some  of  tbe  iiex'  f  -ill  of  the  preaeot  earl  took 
out  a  summons  asking  that  the  committee  might  b<^ 
dir«K;t(>d  to  execute,  in  the  name  of  the  lunatic  a'ld 
aa  his  b^hell.  a  re>iettlement  in  aooordaaoe  with  tbe 
teetetor'e  «r{Q.  The  master  refused  tiie  Application, 
which  was  then  made  to  the  T/ird  Justices  in  Lunacy. 
It  wai  oppo&od  by  the  earl's  next  younger  brother, 
the  Hon.  Oabert  MoUioeiiz,  who  wiMild  M  •  loser  if 
it  were  f^uccessful. 

Farwflt,  Q.C.,  and  IF.  //.  Cozeni- Ifurdy,  for  tbe 
applicitioD,  referred  to  Oxenden  v.  I,'>r'l  Compfm, 
2  Ym.  jan*  68;  /»  r«  Marriott,  2  MoUoy  51ti; 
In  rt  neawm,  lyAlntafne  Mostly,  23  L.  J, 
Cb.  2.^fi,  '2  W,  I?.  Ch.  Dig.  53  ;  VTlhl  r  v.  Pnjntt, 
»l  W.  K.  ;5TT.  22  Ch.  D.  263;  Shelford  on 
Lunftoy,  2Qd  ed..  pp.  ;iOi)-10;  Pope  on  Luuicv, 
and  ed  .  p.  363;  Lunacy  A-it,  lfif>0,  88.  IDS 
(2),  117,  120.  121.  123.  12S;  Athl.^  v.  Pahner,  1  Men 
^9t> ;  Cruiie  on  Fines  and  Beooveriee,  vol.  A,  p.  129  ; 
Mamfietd'i  Cane,  12  Rep.  128:  In  ft  Grimttoiw.  Amb.  j 
706:  In  re  Ben^l/t;  oO  1..  T.  Rep.  653,  32  W.  R.  i 
Dig.  124  ;  In  re  Brumuvii  l,  1  My.  &  Cr.  627. 

P.  C.  Lniarenrr,  Q.P.,  and  Sargant,  for  the  com- 
mittee of  the  lutifitic,  suotnittel  the  question  to  tije 
eonri,  stitinn;  thit  iu  th«>  committee's  opioiou  the 
lunatic  was  nt  present  amply  provided  for;  and  that 
the  qoeitioa  ol  hi*  peooniary  bflneftt  did  not  taally 
K'ise. 

Warrington,  Q.O.,  and  Artie,  for  the  Hon.  Osb  -rt 

MolHneux,  tbe  person  next  in  remiindar.  referred  to 
tbe  Trustee  Act,  IH't.j,  s.  :U  ;  the  Statute  Ih  I'r^^ 
rogativ'i;  Ex pnrte  I>ik-'-f,  a  V«^<.  70;  Att'iritfiz-ffeufml 
Y.  Mnrqaia  of  Ai'lesbnri/,  ^6  W.  il.  737,  12  App.  Gas. 
672 ;  In  re  Pares,  Lillingstvn  v.  Purei,  28  W.  R  193. 
12  Ch.  D.  333;  In  re  Uanooodt  36  W.  B.  27,  33 
Ch.  D.  470. 

Ferwdi,  Q,C., 


LiKDUV,  M.R..  said:  I  do  not  think  we  are  in  a 
porition  to  do  whai  we  ahoidd  like  to  do — take  a  Utile 
more  time  to  ooarider  tUs  oaao.    Tlate  pwMnat.  If 

this  elnutton  18  to  be  made  at  all.  it  tuust  be  made 
practicHliy  at  once;  and,  having  had  au  opportunity 
of  considering  the  matter,  I  have  come  to  a  tolerably 
clear  opinion  that  we  have  jurisdiction  to  make  this 
order,  and  that  we  ought  to  eserotse  that  jurisdiction. 
[His  lordship  stated  the  facte,  and  ]>rocoedod : "] 
Bearing  iu  mind  that  under  his  father's  will  tie  ! 
present  earl  gets  not  only  a  l  u  u^'  •  state,  but  aho 
other  benelittt— the  legacy  of  £l(i,(H)()  and  the  payment 
of  bis  debts — it  is  obvious  that  from  one  point  of  view, 
and  that  one  whioh  the  oonrt  will  take  into  ooniidera« 
tion,  it  is  to  hia  advantage  to  accept  this  devia& 
What,  then,  ought  to  be  done-'  If  tli  L'entlenian  is 
in  the  least  degree  likely  to  live,  and  is  actuate<i  by 
the  feelings  by  which  nons  usually  are  or  ought 
to  be  actuated,  Uiere  can  be  no  question  that  he  would, 
if  he  flonld  exeroiae  any  ohoice,  accept  the  Hefton 
eatates  on  the  conditions  stated  in  the  will.  Theie 
are  obvious  family  advantages  in  ao  doing.  I  am  not 
at  all  prepared  to  say  tli  ii  ;'.  is  the  duty  of  the  court 
to  look  only  to  the  question  of  tbe  Uiuatii;'8 
pecunifiry  benefit.  It  ill  for  his  benefit  to  do  what 
hi*  lathiw  wished,  and  to  heap  the  two  estataa 


togother.  It  is  io  this  case  for  his  pecuniary 
inWNat,  hecanae  he  will  gtit  a  great  deal  mor« 

mouf>y  bf>  nccppf-^  the  devise.  It  is  for  the  benefit 
of  the  iuuatic  ihul  he  Bhoutd  perform  the  conditioa 
upon  which  alone  he  can  obtain,  or  at  leist  can  keep, 
the  Sef'on  estate.  I  say  keep  it,  rather  than  tret  it, 
because  under  the  will  be  bat  got  it,  and  he  will  low 
it  if  he  does  not  resettle  it.  Let  us  look  at  th« 
matter,  fl^at,  apiwt  from  the  Lanacy  Act,  1890.  I  go 
by  steps.  Speaking  generally,  without  reft^renoe  to  the 
Statute  De  2'n  ryjaticii  lieyit,  I  take  it  that  these 
propositions  are  elementary  and  iodiiput'ibl'' :  first,  a 
lunatic  can  accept  a  gift  of  property,  or  a  bequest  or 
a  devise  of  property ;  second,  a  lanstio  can  accept  a 
gift  or  legacy  upon  conditions,  provided  thst  the 
^i{t  and  those  conditions  are  for  bis  benefit;  thirdly, 
if  a  lunatic  is  entitled  l'*  j.r>>[i.'rt,y  ;uinn  CDn^iitiLUJi  i' 
is  tbe  duty  of  bis  comtaittee  to  do  all  that  is  uec^^wry 
to  preAervA  tbe  property  by  fierioriaing  the  conditions. 
Authority  for  the  hurf>of  these  propositioas  willbsfoood 
in  Oo]Unoon*s  iMnaey.  vol.  1.,  p.  291:  "If  any  part 
of  the  estate  be  liable  to  forfeiture,  or  beM  apoo 
conditions,  it  is  bis  [the  oommittee'tt]  duty,  if  pO:«sibIe, 
to  protect  it  from  the  forfeiture,  to  satisfy  tJw 
conditions,  and,  when  necessary,  to  apply  to  the 
chancellor  far  directions."  All  that  I  C«ke  to  ha 
perfectly  settled  law.  Now,  suppose  one  of  the 
conditions  is  that  the  luuatio  shall  give  up  aooe 

inti-rt-'t  in  rr'jil  y iroftMrtT  tO  which  lie  l-i  pulitl'^'i, 
the  g«>i)pral  principle  just  laid  down  will  apply  to  tbal 
case.  There  is  nothing  I  koow  of  in  tbe  statutory 
law  contrary  to  that  view,  fxespt  the  praviaion  in  the 
old  Statnte  Ih  Prerogativd.  That  Aot  kaa  bees 
construed  iu  such  a  way  as  to  prevent  the  court  fr  )m 
selling  or  mortgaging  tbe  estates  of  lunatics  for  the 
purpose  of  raising  money,  even  when  the  lunatic  wm 
in  dangar  of  arreat  under  a  ca.  «a.,  or  was  in  pcina. 
Tbat  was  rather  a  narrow  coostraoti  )n,  periiapa. 
But  the  language  of  the  Act  is  importsuit.  tHie  par- 
pose  of  the  enactment  is  that  if  the  Innate  recovers, 
what  is  Tii)t  re<{uired  for  bis  ni  iiuteoaooe  will  b) 
banded  over  to  hiiu,  aud  if  be  dies  it  wdl  go  as  bis 
property  ought  to  go.  Iu  no  way  is  it  to  be  auen%ted. 
The  ooarts  have  held  that  they  had  no  powar  to 
aHeae  tbe  1anatio*s  property,  even  for  tiie  loaalis't 
ItiTipfit,  thf>  oViTt^c*  of  the  Act  being  to  prfsrrve  thf 
property  i^r  iuiu  or  his  representatives.  But  it  seems 
to  mo  that  we  shall  be  introducing  for  the  first  time  s 
Htill  narrower  ooostructiou,  if  we  say,  under  the 
stress  of  this  Act,  which  was  passed  for  a  totally 
ditlVrent  purpose,  that  we  are  incompetent  to  aanctisn 
giving  up  a  small  part  of  the  lunatic's  real  estats  for 
the  purpose  of  Kavmg  for  him  a  f*r  Itirj^'er  part  of  it. 
I  agree  it  would  not  do  to  say  tbat  because  we  think 
our  predecessors  made  a  mistake  we  are  g  'ing  to 
construe  the  Act  differently.  But  I  am  aot  dtsj^^ed 
to  press  a  narrow  ooostmotion  beyond  what  is  neoes- 
sar}'  Tt  ;?f»em8  to  me  wo  should  be  making  a  very  bad 
preLTf  it-n[,  if  we  were  to  hold  that  this  statute  of 
E  i  viiril  '2,  passed  to  prcst  rve  tlu'  property  of 
lunatici,  prevented  us  doing  what  is  fur  the  advsn- 
tage  of  the  limatift,  even  in  relation  to  property,  sad 
alM  in  other  ways,  than,  wa  have  joriaifiotion  ia 
the  matter,  it  seetna  to  ne  it  foUowa  ao  a  niattar  of 
course,  in  tbe^e  circumstances,  without  invoking  the 
Aot  of  at  all,  that  we  ought  to  exercise  th&t 
jurisdiction. 

I  will  now  say  a  word  or  two  about  the  "Lmuuaj  Act, 
1 690.  It  was  very  strenQonalyoontended  by  Mr.  Fsrwell 

that  certain  section?  iti  that  Act  autbori/.ed  ths  court 
to  make  th'^  order  lit  re  asked  for.  I  thiuk  we  should 
be  making  a  bad  precedent  if  we  wore  to  my  that. 
Wo  cannot,  I  thiuk,  bring  this  case  within  the  lan- 
guage of  tiie  Act  of  lS!<u  without  unduly  straining 
tiiatlangnny;  and  I  base  my  jqdgVMBt  upon  thain- 
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bcTPnt  jun^c^on  of  the  oonrt,  which  in  not  bjuuded 
by  tho  ca^ea  onnmerated  in  that  Act.  With  r^pect  to 
Motioa  124,  of  which  wo  hwe  heard  so  muoh,  and 
iAk3k  auMte  that  "  the  ooamtittee  of  the  e«teto,  or 
such  person  as  the  judge  approves,  shall  in  the  name 
and  on  behalf  of  the  lunatic  exeoate  and  do  such 
iiMurftnc<»s  and  things  for  giving  effect  to  utiy  order 
under  this  Act  as  the  judge  directs,  and  avery  such 
aasaranoe  and  thing  shall  be  valid  and  effectual,  and 
ibaU  taka  «ffui  aoootdingly,"  I  do  not  intoke  that  at 
sU.  Thai  Motion,  I  tiunk,  is  put  in  to  supply  a 
p  jsjiblp  defe<7tor  remove  n  possible  doubt.  That  view 
iiix^  not,  however,  prevent  the  court  fruiu  doing  the 
fery  same  thiDjr  under  its  generul  jurisdiction.  I  look 
upon  thftt  iootion  simply  as  an  enabling  clause.  I 
esOBOl  lldp  tii^ddng  that  w<»  ahould  be  doing  quite 
wrong  wpre  we  to  give  effect  to  any  ooutention  wbich 
cots  down  the  power  of  the  court  in  this  matter. 

If  the  case  had  not  been  SO  ]ir.'HsiiiLr  T  srii.u'.  I  have 
lik«d  to  look  at  some  antboritif  a,  to  mnke  sure  that  I 
h*ve  not  made  ABJ  mistake.  As  to  the  principles  upon 
miath  I  hiKf  JMtootedod  I  do  nofe  feoL  the  slii^test 
dooM.  I  tUnk  ibis  api^iostion  ought  to  be  granted. 

CntriY,  L.J.  —  i  am  oi  the  same  opiuiuu  upou  the 
p<^tion  whether  to  grant  this  applieation  would  be 
tor  the  benefit  of  the  lunatic  I  have  no  hesitation  in 
statug  my  conclusion  that  it  iriU  be  for  his  benefit. 
I  think  we  ought  not  in  these  cases  simply  to  take  a 
narrow  view  of  pecuniary  benefit,  but  ought  to  act 
for  the  lunatic  as  he,  if  a  person  of  sound  mind, 
Toold  prcbably  act  for  himself.  He  would  be 
guided,  as  a  reasonable  man,  by  a  desire  to  comply,  if 
powibie,  with  his  father's  wishes.  But  I  am  satiafied 
tbrt  evea  in  •  taeroly  pecuniary  sense  it  is  lor  bis 
biSnefit.  If  hr-  ficn^T  the  devise  and  complies  with 
the  conditiQxi-s  he  wiLl  get  a  legacy  of  £10,000,  and 
his  debts,  to  the  amount  of  £31,000,  wil.  i  -  paid. 
Tilt;  lunatic  has  a  base  fet;  under  a  settlement,  in  an 
ratsiled  estate,  which  will  endure  as  long  as  there  is 
ime  male  of  his  body.  The  Seiton  eeutee  ere  iteted 
to  be  of  about  equal  ^oe  wUVbi  thoea  devbad  to  the 
ka&tic  by  his  father's  will.  Now,  that  will  imposes 
ipan  him  the  condition  that  he  shall  resettle  the 
iwds  in  which  he  has  this  base  fee,  so  as  to  make 
iJum  kode  loUow  the  limitetions  of  the  eetete  settled 
by  the  fktiier'e  wilL  Theoe  limitations  are  nenet, 
oHmary.  and  projif  r.  Xow,  the  lunatic  cannot  in 
kay  drcumstanees  LulQ  ihe  entire  interest  which  he 
O.'W  has  in  the  Troxteth  estate  and  also  take  the 
estate  limited  to  him  under  the  will.  The  case  is 
thmfoce  not  simply  one  of  aliening  the  lonatjo** 
MtrtSb  bat  rather  oi  gtviog  him  the  laneefc  nunnre 
oftnnflAt  he  can  in  the  dremnilBiioee  oMain  m  reel 
estate. 

This  short  statement  now  brings  me  to  the  Statute 
tk  trtrogativd.  I  premise  that  I  have  no  hesitation 
ia laying  thetftlnnetio  oen  Moept  »  deviie  if  it  be 
(or  Ins  benefit;  end  thai  Hie  qneetion  whether  it  is 
for  his  benefit  i«  for  this  court,  wbich  haa  been 
entrusted  with  the  custody  of  lunatics,  to  detonuinc. 
Ike  object  of  the  Statute  Ik  I'rrroijativtt  soenis  to 
to  preserve  the  estate  for  the  benelit  of  the 
and  to  prevent  it  being  wasted.  That  has 
,  ae  a  prohibition,  afiainat  alienatjonj  ai 
ow  me&od  of  de^bg  wilii  laDOi  wUdi  wonld  not 
b«  for  \h>-  Lonefit  of  the  lunatic.  I  think  a  Homowhnt 
SAnow  constmotion  was  put  upon  that  statutu  when 
it  was  held  that  lands  could  not  be  aliened  by 
«^  of  ■■ie^  or  in  otto  oaeee  where  it  might  be 
iJsmly  for  the  bensAt  of  the  lunatic  that  tabh  an 

^ji«Jft^;f:^  shonli  take  place.  I^ut  the  law  is  settled 
by  the  uldex  d*«iisiuus.  I  thiuk,  however,  that  those 
'iedtions  do  not  drive  u-*  \o  the  extreme  lengt^i  cni,- 
Undsd  igr.   It  ie  .quite  ouosistent  with  the  lanyiwge 


of  the  statute,  that  in  order  to  keep  the  greater, 
better,  and  more  valuable  part  of  the  property  to 
which  the  lunatio  is  entitled  there  should  be  jnrisdio- 
tion  in  the  King,  and  in  this  court,  which  hai  been 

entni«t<>(l  with  the  eustodj'  of  lunatics,  to  throw  .away 
the  worse  aud  less  valuuble  part.  These  constitu  e 
the  short  grounds  on  which  I  think  th:tt,  quit*'  apart 
from  the  Lunacy  Act,  1890,  we  have  in  the^se  circum- 
stances jurisdiction  to  elect,  for  the  benefit  of  thn 
lunatic,  that  he  ahaU  take  under  the  defiae  and 
comply  with  the  conditiaas  it  imposet. 

I  will  add  o!ie  word  about  the  Act  of  ISflO.  There 
is  no  advantage  in  going  through  all  the  various 
clau.HPS  to  which  we  have  been  referred  under  Part  IV. 
I  state  the  sum  of  my  opinion  when  I  say  that  none 
of  those  clauses  apply  to  this  particular  case.  At  the 
same  time  I  think  th^^se  specific  provisions  have  not 
cut  down  the  general  jurisaiction  of  this  oonrt.  As 
to  .section  I'Jl,  that  doe.s  not  in  t^rms  refer  to  s  m  li  t\ 
case  as  this,  but  is  an  enabling  section.  It  does  not 
cut  down  tile  right  of  this  court,  where  it  has  the 

S'nriediotton.  to  give  effect  to  that  jnnadioti<m  by 
iirecting  that  the  proper  oonfeyaaow  should  be 
executed.  I  do  not  think,  although  I  have  referred 
to  it  during  the  argument,  that  it  is  necessary  to 
pursue,  in  any  detail,  the  quention  of  the  working  of 
the  jurisdiction  in  cases  where  it  is  simply  equity  that 
insists  upon  a  man  who  takes  under  a  will  observing 
some  conditiloa  of  the  gift.  Here  there  ie  a  condition 
at  law. 

Ck^LLiNS,  L.J.— I  am  of  the  iMue  opinion.  I  cannot 
doubt  that  if  the  lonatio  wave  now  inpowwaion  of  hia 
senses  he  would  regard  it  as  for  Be  benefit,  and 

mnrf  .VN  r  u  ;i.  duty,  to  make  the  election.  The  court 
has  now  to  make  that  election  for  him.  It  is  only  by 
taking  the  narrowest  view  of  the  meaning  of 
"  benefit"  that  the  order  asked  for  oan  be  said  not 
to  be  for  bit  bsneflt.  Indeed,  aiaaniini^  thai  tiiere  is 
uo  p  -n^ibility  nf  his  recovery,  it  can  in  no  sense  be 
said  tiiiiL  it  IS  uul  for  his  benefit.  I  am  quite  satisfied 
that  in  making  the  order  wr  jjt  .  at  ting  for  the  b* m  fit 
of  the  lunatio.  Having  listened  carefully  to  the 
argument  on  the  Act  of  1890,  I  was  not  satisfied 
that  under  that  Act  we  had  pow«(^  withont  nndnljr 
straining  its  words,  to  do  WMt  i«  here  adted.  Bttt 
on  the  large  question  of  the  jnriadiction  under  the 
Statute  i'rero^ativd  Retju,  I  have  not  luyatif  been 
able  to  entertain  any  doubt  that  were  we  to  refuse 
this  application  we  should  bo  defeating  the  purpose  , 
of  ttiat  Act  The  obvioos  purpose  of  the  Aot  ti  to 
prc^ervf'  irr  the  lunatic  his  lands  and  tenements,  so 
that  they  may  be  handed  back  to  him  on  his  recovery, 
or  properly  disposed  of  after  his  death.  I  can 
imagine  that,  on  a  narrow  construction  of  the  Act 
PrervgativA  lieyii,  alienation  even  for  payment  of  tilB 
lunatic's  debts  might  be  disallowed.  Here  the  eaie 
stands  thus.  If  we  do  not  eleet  the  lonatie  must  lose 
some  cf  til'-  ]iroper1y  to  which  he  is  eutitlnf  ;  if  wo 
do  ho  Will  keep  more.  That  is  the  ouly  Wii>  I  uuu 
understand  the  central  provision  of  the  Act.  Tiiore- 
fore  X  have  had  no  difficulty  about  that  part  of  the 
case. 

I  rejoice  that  my  brothos,  who  know  lo  mooh 
about  the  machinery  of  the  Lunacy  Acta,  haTO  besn 
able  to  arnve  at  the  oondnden  that  the  ocdar  aiked 

for  can  be  made. 

Application  granttd. 

Solicitors,  Qedge,  Kirby,  <t  MUletl ;  FiMt  Botate,  4 
Co.,  for  QibboM  A  ArkUt  livarpool. 
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Cmnt  of  AWMtl. 

From  OfaaD.  IKt.  1 
(Lindiey,  M.B.,  and  Ohitty  V  Aug.  10,  1808. 

•od  CoUina.  L.JJ.)  I 

Joirs  f.  Jonx.  ((i.) 

Pmdiee — lttc>iv<r — Kjt'lmtut  ai-tii'ii  -IiiapaUd  litU — 
Dr/mdant  ill  r'rri/,t  vf  rriUi- -.f uiliiatni-''  Actf  1873 
(36  d:  37  Vict.  c.  ek>),"«.  25,  »ub-$ectwn  8. 

The  appointment  of  a  rteeivrr  in  an  action  pending 
to  rtt  iicer  jMissrstion  of  hiivl  U  di$eretionary  on  the  part 
of  tl4e  a/urt,  and  um  all  such  applirationt  the  turruuHd- 
ing  drcum*tanee»  mutt  be  ctmtidered.  If  on  the  eviJewr 
h^tite  the  court  it  i«  <utr«^ed  that  th»  plaintiff  has  $lu>wn 
a  good  title,  and  that  the  temmlf  OTV  ha  jettpardtf  through 
lAc  dt/endaid  heing  In  ]Mh«hi'oih  a  reemiwr  will  be 

Appeal  of  ti>«  dvfendaitt  froa  Iforth,  J. 

The  plaintiflF  in  the  action  claiiuM  to  be  entitled, 
M  tenant  iu  tail  male,  to  real  estate  in  Coruwall  under 
the  will  of  hi*  gprB»t-|L:i>kii  Ifnther,  George  John,  who 
died  iu  1847.  A  gri-Ht-graudiioD  of  tho  te«t»u>r, 
QcofRe  Dennis  TreveTyan  Jobn,  had  ben  in  ponession 
or  ivuupt  qI  (he  nnta  for  ffvty-two  nam  oetora  bis 
dealli  on  the  Slat  of  7a&Qarf.  1898.    Tbe  pltdntifP 

alleged  that  Q.  T).  T   John  took  an  pquitablc  i  -t-ntp 
for  life  only,  uiid  that  on  hia  doath  tbL< 
pa«A«>d  to  the  plaintiff  as  tenant  in  ttil  mate. 

On  tbe  death  of  Q.  D.  T.  John,  hia  mother,  the 
d«f«-udant,  went  into  poeaeasion  and  receipt  of  tbe 
tents,  olaiming  that  her  aon  had  beanentitlad  in  f^e, 
and  that  abe  wan  now  antitled  aa  hia  dovtaoe  fit  fe#. 

Tlio  plaintiff  moved  in  tbe  action  of  fjectment  for 
the  api>ointment  of  an  interim  receiver  of  the  r>*ut8. 

North.  J.,  boififj  of  opinion  that  the  plaintiff  had 
shown  a  clear  title,  made  tbe  order  appointaog  a 
raoeiw. 

The  defendant  appealed. 

Ualdane,  Q.C.,  Macnaghten,  Q.C.,  and  Carnyu,  for 
the  appellant. — The  court  will  not  appoint  a  receiver 
tean  ejeotmant  action  to  the  piejudue  of  a  defendant 

■  in  poaasaaion  nnleaa  thefo  are  apedal  etroamataoces, 

g\ich  as  a  Bcrambie  for  pos-seasion,  in  /■  .  -r//  v. 
Von  (Jrntten,  [1^97]  I  Ch.  0-1,  4j  W.  1'.  Di^,-  1,.7  ;  or 
where  I  he  jiroperty  is  beic^   waat«;J.      Inhere  arc 

■  aaveral  qu<^tiou8  in  dispute  here,  and  the  plaintiff 
.  haa  not  eatablished  bis  title.    If  >in  oider  is  made 

the  rsaolt  will  be  that  in  erai;  ejaotmant  airtion  a 
plaintiff,  by  moving  for  tiie  anpofttHMufc  otanaeivcT. 
will  bo  able  lo  force  a  defendant  in  poaaaadoo  to 
difloloee  hia  title  before  the  triai. 

Smnfen  Kady,  Q  ('.,  and  Stock,  for  the  respondent. 
— FtXU/tll  V.  Vim  fjrutteii  laiil  it  down  iLitt  tin- 
appointment  of  a  receiver  iu  au  ejectment  action  was 
in  every  case  discretionary.  Here  it  is  quite  dear 
that  the  defendant  haa  no  title,  and  therefore  a 
raeaiver  oogbt  to  be  appointed. 

•  Haldaut,  Q.C.,  in  reply,  referred  tO  Totbetr.  Svp* 
Scott,  6  W.  li.  4  K.  \-  J.  'M. 

LnfDLKT,  M.E.— 1  do  not  think  that  wp  shall  be 
introducing  any  revolutionary  practice  if  we  affirm 
the  dfioiaioa  of  Xorth.  J.,  which  I  am  ooaviooed  is 
ti^ht.     The  only  difficulty  is  oocaaiumd  by  tbe 

decision  in  Foxwell  v.  Kaw  Grutttn.  We  mtat  first 
!ook  at  stotion  25  of  the  Judicature  Act,  l  s73.  Suh- 
8i>cti  II  8  of  that  sectioa  applies  to  what  are  called 
ejoctmeut  aotiuns,  such  as  actions  for  the  recovery  of 

(o.)  Baported  by  W.  Sballohom  GonoABOt 
Biirialar-nt-l4Mr. 


laud.  Therefore  we  have  to  oonsider  in  each  par- 
ticular case  whether  it  will  be  yut  or  MftTCBiaBlt  to 
appoint  a  xcosiver*  In  eonaideiinf  axA  onn  ve  wut 
fifit  look  at  the  peiaon  vho  ta  In  poaaaaaion,  8n«l 

oofigidt  r  hov?  loDg  be  has  be«ni  in  p  >Mii.i-Hsi  ir  ,  Hn  i  th 
title  by  whieh  ht>  holds,  if  be  choose^!  Us  liitvioae  it, 
and  then  at  all  the  other  circumstances  wbiiih  may 
material;  and  in  doing  this  tbe  risk  to  which  th« 
tenants  may  be  espoe^  of  having  to  pay  their  rents 
a  second  time  must  not  be  lost  ai^t  ot  Whattiar 
that  point  was  taken  into  consideranon  in  PoanttO  v. 
Van  Grutien  does  not  appear,  but  the  key  to  the 
OJndnsion  at  which  I  have  arrived  in  thin  case  is  that 
I  do  not  believe  in  the  title  of  the  dflfendant.  I  do 
not  dedde  ageanat  her,  and  it  may  be  that  at  the 
tiial  of  tho  nation  I  shall  be  eonvirtad  hf  Ika 
arguments  of  counsel,  but  at  paraaent  I  do  aot 
believe  that  on  the  oonstmotion  of  tiiia  will  tiM 
def>>Tiii  ciit  li  iH  ii  title.  As  I  aru  of  that  opinion,  and 
I  believe  in  tlie  titl«  of  the  plaintiff,  I  think  it  woul  ! 
be  wrong  to  refuse  the  appointment  of  a  recejvi  r 
Tboee  nie  the  abort  gvoonda  for  diamiiaing  this 
appeal. 

CuiTTY,  L.J. — I  am  of  the  same  opinion.  The 
jurisdiction  of  the  oourt  under  section  25,  sub- 
section 8,  of  the  Judicature  Act,  1873,  is  dis- 
cretionary, and  every  jod^  in  eBorgiainc  iiia  dia- 

cretioo  must  exercise  it  judicially  and  not  arbilnaily. 

I  iliink  it  is  "  just  or  convenient,"  or,  as  Sir  G.  Jeasel 
used  to  read  it,  "just  and  convenient,"  that  in  the 
circumstances  of  this  case  a  rcceirt-r  sbouli  be 
appuiut«d.  and  that  this  coneluMon  is  ooosisteut  with 
the  functitm  which  the  Legislature  has  cast  upon  tbe 
oourt  in  these  cases  of  aaying  whether  the  appoint- 
meut  is  just  or  convenient.  ^Ono  element  which  must 
niit  l>e  lost  sight  of  is  the  jwsitiun  of  thi  f.  unats. 
ThujT  have  not  appoare>d  iu  any  way  ur  a»ked  to  be 
pr  .tected,  but  it  is  ap|>arenc  that  they  are  exposed  to 
a  double  claim  at  tau  moment.  It  niay  be  that  if 
any  leases  have  been  granted  by  Q.  D.  T.  John,  he 
having  held  tbe  property  in  such  a  manner  that  he 
had  a  leasing  power  under  tho  statute,  the  plaintiff 
would  have  the  right  to  diMtraiu  for  rent ;  so  the 
teuanta  are  in  jeopardy.  I  do  not  reat  my  decision 
oil  that  groimd  alone ;  it  is  only  a  circumstuice  which 
has  to  M  flonaidBrad.  North,  J.,  haa  looked  at  the 
will  and  oome  to  the  ccmdnaion  that  tibe  defendant 
cannot  make  out  any  title  at  all.  I  do  not  think  it  is 
uecetisiirj'  to  go  so  far  as  that;  there  may  be  some 
learneil  n: 1 1 :; i  i.: 3  t<.>  be  urged  'it  Oi"  friiil.  But  as 
I  he  case  ataudd  at  present  i  a^rce  mth  Xorth,  J. 
These  are  the  two  main  circumstances  which  we 

mwfc  take  iniM  emmiAarniinn .     Another  Is  that  thS 

defandant  ia  not  in  poaaoaaion  of  any  maDsion-bonas, 

and  will  not  be  turned  out  of  actual  jio':;-.,  ^sinii  Shr 
is  only  living  in  furnished  rooms,  and  that  shows  that 
hIic  is  ti  pers(jn  of  suuill  mcaiiN  and  that  the  tenants 
are  in  jeopardy.  Therefore,  in  my  opiniim,  a  teoetver 
ought  to  be  appoinled. 

OOLLIN8,  L.J. — I  am  of  tho  aune  opinion.  I  was 
impnaied  by  Mr.  HaLdane's  moment  that  the  emdae 
of  fhia  diacretioQ  in  oaaea  nf  ejectment  nnat  involfe 

to  some  extent  an  interference  with  a  defendant's 
rights,  inaannicli  as  he  is  entitled  Himply  to  stand  on 
his  possession.  r}i>  r.  fore  his  pii'<itiri!i  In  a  strong  one, 
and  it  is  recognized  and  safeguarded,  by  the  Judiea- 
ture  Act.  But  the  OOort  haa  »  diaonotion  to  appoint 
a  reoeiTPr  in  aoob  cases,  and  I  oannot  a»e  how  we  c^n 
work  the  two  principles  togetherwiCliQnl  one  infnng 
ill?  to  s  lue  extent  ou  th"  other.  Tue  discretion  does 
afT^-et  the  ^KXiition  of  ft  defmdant  in  an  ejectmmit 
a-'tion.  The  court  has  to  exercise  a  discretion,  and 
that  most  be  "n  tbe  facts,  and  tho  right  of  tbe  oourt 
toovafoiaeiiwiU  inmlTOnolMiig%  ^  magrooni^ 
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(«.) 


tL*  dvlaiidant  to  giT»  up  the  advantage  ihe  now 
brldi,  nd  may  su&e  it  nueawry  for  her  to  dinlow 

to  Kone  extt^iit  her  defence.  The  plaintiff  will  go  into 
bi«  own  titk,  iind  it  will  be  very  difficult  for  the 
"'■f'ndant  to  avoid  flo;r f  ho.  That  is  the  logn  tl 
»ff«et  of  the  discretion  giveu  by  the  Act,  and  we  must 
•M^pt  the  oouclusiou  that  the  Legislature  has  done 
tbat  intaitkniaUy.  We  are  bound  to  bear  in  mind  the 
feet  that  the  LegUatare  has  tried  to  prewrre  to  a 
d^ff-ndant  hia  former  poaitioo,  hh  I  tine  <  fbf^r  circutn- 
(tancee  on  which  the  court  would  act.  but  the 
fwratial  mattfr  is  the  view  which  the  court  takes  a* 
to  the  prohahility  of  the  p]aintiff*a  Buooeat.  We 
caftwit  deride  it  now,  hut  we  ought  to  form  an 
opinion  ;  and  if  the  view  we  fake  of  the  defendant's 
tufre  i«  adrr Tse  to  her,  we  ought  to  affirm  the  mn- 
clusiou  at  which  we  have  arnvi-U  uu  th.  materi^ils 
before  us.  Though  that  t-ouclusiou  m  uut  final,  it  is 
eomfiiiMat  to  aot  on  it.  Ilwt  is  the  governing  factor 
IB  die  WMation  of  diioraiaon.  If  def<pndant  is 
thommghly  volTent,  and  it  it  likely  that  the  plaintiff 
will  succeed,  and  that  tln^  n nts  will  be  recovered 
from  the  df  fecdant,  that  will  be  one  reason  for  not 
Uf  sting  8o  seriouHly  the  poeitionof  the  tenants.  Hut 
if  the  defendant  is  impeouniouH  and  her  title  i«  to 
ibado«y  that  she  is  not  Hkdy  to  tuceeed,  then  tbe 
|A>»ition  of  the  tenanta  is  a  very  important  factor — 
a  factor  whiih  doe»  not  appear  to  have  been  taken 
into  ct'T.NiiJ,  rtition  in  /■'i^xti-rll  v.  Van  tirutlm.  Therv- 
fun-.  Laving  the  duty  caat  on  ue  of  excrdRing  our 
discretion,  we  are  hound  to  uphold  North,  j.,  in  | 
interfering  for  the  protectian  ol  the  tenanti  and  the 
plain  tilt 

SeUdtore,  CtlBytr'Britlow,  Ruutll,  HiU,  ,t  Co.,  for 
ir.  Ty<irl.,  Helston;   Coode,  Kingdon,  (fr  CWkM, 
i<>r  horiate,  MtiUm,  d:  Jiorlate,  Peozanoe. 


fndet — Brtach  of  irmi  —  DtkA  kft  mUtatuiitig — 
LkhiUtjf — Ambiyuoua  will — No  application  to  rnurt 
— "  AeUd  hotutUy  tutd  muonabljf"'— Judicial  Trurim 
Ad,  1896  (69  <ft  eo  Vict.  e.  36),  $.  3. 

nenctmiart  and  trustees  o/  a  will  did  not  cull  in  <t 
itU  Mon^ng  to  their  tetiaUir,  ami  ili<l  not  uppiij 
<mii/or  directions.  It  wa»  doubtful,  on  the  conairuciion 
tf  U«  mil,  whether  the  testator  had  or  had  nut  directed 
tim  le  **  maimtain  "  tht  deMt  wh&ek  wa»  producing  6 
fcnad,  in  U$  aeidinff  cmiitkm  ;  and  fA«y  acted  on  the 
wVw  that  he  had.    Eventiialfi/  part  of  the  debt  mtn  loft.  \ 

Hdd,  that   the   tniMtr*    had   artfd  *'  honestly  and  | 
T'Qf>nably."  both  in  vnt  ralliji;/  in  the  debt,  and  {iti^  \ 
a»Mttiibei»g  small)  in  not  incurring  the  expense  of  nu  ] 
application  to  the  rourt,  and  were  therefore,  under  aectiuu 
it/ the  Judicial  Trtutees  Act,  189«,  entitled  to  b»  rdievtd 
frmpermmal  tiahiHty. 

i^^ieal  from  Kekewich,  J. 

naipaon  Grindey,  a  fanner,  by  hia  will  dated  the 

(«>)  Bcporttdlif  B.  C.  MACK£Nzn,Biq.»Ba>ri«tn^ 
at-Law. 


!Hh  of  April,  1892,  appointed  hia  two  aoni,  laaao  and 
Sampson,  who  were  fitrman,  and  one  IVimplenuui, 

a  bank  manager,  to  be  tmstoes  and  executors,  and 
proceeded  aH  follows  :  "I  give,  devise,  aud  b>  queath 
to  them  all  my  real  and  peraonal  estate,  whatsoever 
and  wher«iioev<3r,  hereinafter  called  my  trust  estate, 
upon  trust  to  maintain  the  aame  and  every  pafe 
thereof  iu  the  like  mode  of  inyestment  ai  the  nine 
shall  he  at  my  decease,  until  my  aaid  eon  Sampaon 
Orindey  shall  attain  the  age  of  twenty-four  years; 
aud  for  this  purpose  I  empower  my  txustees  to  carry 
on  my  farming  and  grazing  business  in  the  same 
mannw  as  it  hae  been  hitherto  carried  on  by  hm*  and 
to  employ  In  the  aaid  hnainceaea  any  portion  «if  my 
said  trust  estate  as  they  may  deem  necessary,  and 
without  any  liability  for  any  loss  whatever  which 
they  may  siisiaiu  in  doing  so."  Whui  Si  Mi^on 
Gnndey  attaiued  tweuty-four  the  trustee>8  were  t» 
s'and  possessed  of  the  whole  of  the  trust  eststis  upon 
truflt  ae  to  certain  apeeifted  parte  thenof  for  the 
teetataf^i  wife  dnrinff  widowhood,  and  at  her  deaHh 
they  were  to  sell  ana  r  tn  ert  the  same,  and  bold  it 
upon  the  trusts  therein  declared.  The  residue  was  to  be 
equally  divided  among  all  the  testator's  children  except 
iMiao  Orindey.  The  will  alaooontained  an  investment 
danie,  and  a  power  to  the  tmalees  to  postpone  aale  or 
conversion  of  any  part  of  the  estate  so  long  as  they 
should  think  tit.  THh  testator  died  iu  1892,  and  his 
will  waa  duly  proved  by  the  three  executors.  Sampson 
Griudey  attained  twenty-four  in  l6Qd.  At  the  time 
of  the  teatator's  death  there  waa  due  to  him  from  oot 
Tbomaa  Fnrnihottgh  m  warn  of  £l6dk  aeonred  hj  ft 
promiaeory  note  dated  in  1890,  pnyanle  on  denuiad, 
and  beaiing  5  per  cent,  interest.  Interest  had  been 
regularlv  p«id  during  the  testator's  life,  but  after  his 
death  the  trustees  never  called  upon  Fernihough 
to  pay  either  interest  or  priooipaL  The  debtor 
waa  agent  of  the  owner  of  fanins  on  whioh  Hm 
testator,  and  afterwards  hia  two  sons,  Isaac  and 
6ampson,  were  tenants.  He  oontimed  in  exopHwit 
credit  to  the  end  of  h^r-  lifi\  liut  nit'/r  lii.-*  ili'illi  in 
1894  it  was  found  that  his  estate  bad  been  insolvent 
since  before  the  testator*!  dtetil*  Hm  gicntor  pent  of 
the  debt  was  thus  lost. 

Two  children  of  the  tettator,  beaeflctelw  vnder  the 
will,  brought  an  action  against  the  executors  and 
trustees  for  the  purpose  of  having  them  declared  liable, 
on  the  ground  uf  breach  of  triMti  tO  Make  gOOd  llie 
loss  of  plincipal  and  interest. 

Kekewich,  J.,  held  that  the  trustees  had  acted 
honestly  and  reasonably,  within  the  meaning  of 
Stoiion  3  of  the  Judicial  Trustees  Act,  189C,  m 
leaving  the  dtbt  outotandiug,  and  relieved  tbem 
from  liability  in  resx>ect  uf  the  capital,  but  held 
them  liable  to  make  good  theloea  of  it 

The  plaiutiffs  appealed. 

Warrington.  Q.C.,  and  J.  M.  Stone,  for  the  a| 
cited  In  re  Brigden,  Billing  t.  BrogdcH,  37  W. 

Ch.  D.  ')46  ;  and  h>  rr  Stnart,  Smith      fltuoi^  46 

W.  E.  41,  [I8!t7]  2  Ch.  jSa. 

Renshaw,  Q.C-,  and  Ingle  Joyce^  for  the  defendants. 
Warrington,  Q.C,  replied. 

LiNTn.EY,  M.E,- This  ca-se  is  not  alfogother 
free  from  difficulty,  but  I  ni'.  her  think  that  tht 
conclusion  at  which  the  leftrTu<l  has  arrived  is 

tiie  ti^bt  one ;  though  l  am  uut  ^  r;  1  ^rud  to  give  the 
gM«  yeaeone  as  he  did  lor  Umt  deciaiun.  I  start  with 
flie  Aet  of  Parlhunent  whidi  govona  the  cnsa,  the 
Judicial  Tinatees  Act,  I8?)fj.  %otion  3  of  that  Act 
was  insertod  for  the  benefit  and  {protection  of 
troatees  who  have  oommitted  a  breach  of  trust,  but 
have  acted  hnnaetly  and  roaaonably.    £Hia  lotddiip 
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OoVItT  OF  Atfbu. 


read  the  leetioB,  and  oonthuMd:]    Th«  laogaage 

used,  "  is  or  may  bo  piorsoually  liable,"  appears  to  r.io 
to  point  to  doubtful  questions  of  coastmction.  i 
shall  allude  to  that  nifttt^-r  {tresently. 

The  facta  of  this  case  are  simple  enough.  [His 
lordship  stated  them,  and  proceeded  :]  The  persons 
bannfleially  intewrtad  now  say  that  the  trustees  ought 
to  hvn  oallfld  in  tlie  money  within  twelve  months 
after  the  death  of  the  testator,  and  that  as  they  did  not 
do  to  they  are  responsible  for  the  loss,  and  must  inako 
it  good.  That  might  have  been  the  trustees'  position 
if  it  had  not  been  for  the  Jodidal  ThuteM  Act,  mO. 
Thej  had  a  ouriooily-llramed  win,  and  it  was  tbcir 
duty  to  carry  out  the  tnuit  ^  f  f  th  it  -ivill.  Lookinp;  at 
the  will,  I  cannot  8»y  ihtit  u  reasonable  business 
mau  would  have  been  to  blamt-  if  he  had  thought 
that  it  was  no  part  of  his  duty  to  call  in 
thii  mone^,  at  least  uutil  one  of  tba  legatees 
required  him  to  do  ao.  I  think  a  buainees  man  might 
fairly  come  to  tbe  oondomon  that  it  was  not  the 

inteiitiou  of  tho  t.  -itat/ir  that  this  jn  i  (missory  note 
should  be  uillod  m.  Now,  if  that  was  a.  reasooable 
view  to  take,  then,  whether  it  is,  absolutely,  right  or 
wrong,  it  appears  to  me  that  MOiiOD  3  doM  apply,  and 
tbe  oate  is  one  in  which  tlie  4soiirt  ht»  power  to  rdi«ve 
the  trustees  from  liability.  The  sum  at  stafer  is  t  n 
small  for  us  to  say  that  it  would  have  boen  right  and 
pr.  I  ,  r  fur  I  hd  tnisteeH  to  ask  the  court  for  directions. 
Tdis  iH  not  like  a  case  iu  which,  a  big  sum  beiug  at 
atake,  you  might  say  that  it  was  unreasonable  for  the 
tmateea  to  take  aoob  a  xiik  on  tbanaelfee.  In  a  case 
like  ihh  it  i»  leawmaUe  to  uen  tba  expense  of  an 
application  to  the  court. 

The  will  is  very  peculiar.  There  ia  no  specific  direc- 
tion to  get  ill  anything  :  that  is  left  to  the  ordinary 
law.  [HiM  lurdalup  r«!ad  the  dame  abOTO  let  out,  and 
proceLticd  :]  Now,  what  does  tlie  testator  mean  by 
''maiutain  the  same  and  every  jiart  therLuf 
iu  the  like  mode  of  invoatuieut  tta  the  Bume 
shall  be  at  my  d(>Lt'HS(i "  •*  How  can  you  apply 
that  to  a  pait  uf  his  estate  which  was  not  "  invested  " 
at  all  in  any  proper  sense  of  the  word  ?  The  language 
of  the  olaose  shows  that  Uie  teetator  ia  neme  tlia 
word*  in  a  very  loose  sense;  and  it  is  difltoolt  to 
Bscerfaiu  exactly  in  wl.at  srnse.  I  must  say  I  think 
the  testator  did  not  look  upon  this  money  aa 
invested  ;  but  considering  tbe  very  loose  language  of 
his  will,  I  am  not  prepared  to  say  that  he  did  not 
mean  to  treat  it  as  iuvt«ted.  If  we  had  to  make  up 
oar  minds  upon  that  question,  I  should  find  consider- 
able difficulty.  But  lUe  question  we  have  to  decide 
is  siiujjly  this  :  i«  it  a  reasonable  and  j>roper  conclusion 
to  arrive  ut,  that  the  trustees  inust  have  sueu  from 
this  will  that  it  waatiwir  duty  to  call  in  this  debt  ? 
I  do  not  think  we  can  isy  that  it  is.  Having  regard 
to  tbe  loose  language  of  thewHI,  I  thing  they  might 
reasoniibly  consider  that  it  waa  no  jisirt  of  their  duty 
to  8|M_'ud  money  in  iipi*lyitiK  to  thn  court.  I  think  it 
follows,  from  the  cunibineil  effect  of  the  will  and  of 
the  Ai  t  of  I'arliuuiint,  that  Kekewioh,  was  right  in 
kolding  that  the  trustees  ought  to  be  relieved  from 
personal  liability  for  the  losa  of  this  moiii^.  1  think 
the  appeal  ought  to  be  dismissed. 

ClUTTY,  L.J.— I  am  of  the  same  cpiniou.  The 
section  is  not  very  easy  to  construe,  but  in  my  opinion 
a  narrow  construction  ought  not  to  be  pot  1^(01  it,- 
having  regard  to  tiie  langna^e  used,  and  ol  tike 
general  object  of  the  (■nHctmeut,  which  i:;  plainly  to 
relieve  honest  trustees  who  havo  acted,  reasonaoly. 
"  Beasonably  "  must  mean  reasonably  as  trustees.  In 
this  particular  case  the  testator  has  wMia  a  n^l  in 
which  he  gives  no  tpeaBo  directions  to  tiis  trustees  to 
oaU  in  deota.  He  was  carrying  on  biisinetM  -.ir-.t^  of 
course  had  book  debts.   That  was  the  s  tate  of  things 


wbioh  e^sted  at  bis  death,  and  which  wooU  fee 

contemplated  by  him  ivhen  he  made  his  will.  The 
promiijsory  not**,  having  regard  to  the  whole  amoimt 
of  his  propert  y,  is  for  comparatively  a  small  irum  o: 
money.  This  promissory  note  had,  I  think,  been 
treated  by  tbe  testator  iu  his  lifetime  as  an  faifHl* 
ment ;  because  he  had  the  interest  lOr  two  yeaii  a 
fact,  a  longer  period  than  the  trofltees  retuned  tin 
8f  ■irity.  In  rospeet  of  that  retainer  the  trusses  »re 
now  charged  with  breach  of  trust.  There  ia  no 
difficulty  in  which  trustees  have  been  oftener  entangled 
than  in  that  oi  en  obsoure  will.  In  dealing  with  tbi^ 
section  I  tUnk  we  may  propenly  take  into  oonsidera- 
tioTi  the  nature  of  the  will  it^lf,  and  the  difficulty 
lu  which  it  places  the  trustees.  There  is  a  possible  con- 
Btruction  of  this  will  which  I  think  could  reasonably 
be  entertained  by  ordinary  butiuees  men  ;  I  will  not 
say  by  men  in  the  position  of  farmers,  because  I  SB 
not  satisfied  that  the  Act  ia  meant  to  uwly  to  snj 
particular  class  of  tnistees,  or  tothelr  spedal  knowMgR 
-  1  l  i.isinrss  qualificfttions.  But  the  opening  sentenw-i. 
in  which  the  testator  gives  all  his  property,  "  wb»t- 
soever  and  wheresoever,  .  .  .  upon  trust  to  maintiin 
the  eaoM  and  e?ery  part  thereof  in  the  like  mod^  of 
inv«etaient  as  tiie  same  shall  beat  my  decease  —I 
think  crdiniry  business  men  might  reasonably,  havilg 
nj^u.'d  {■!  what  the  testator  had  done,  oonnder  tlist 
this  di  i  t  V,  ti.H  intended  to  Ix*  part  of  the  estiU;  -►shich 
is  to  be  maintained  iu  the  s  une  condition  ats  it  was, 
until  it  WBB  necessary  to  have  the  money  in  band  for 
the  purpose  of  ^'rimo.  Therefore,  when  I  eome  to 
the  question,  triiat  fs  the  effect  of  tiie  Aet.  and  bate 
to  construe  the  words  *'  acted  honestly  and  reij.>^jn- 
ably,"  I  think  the  court  is  justified  in  taking  Uit 
consideration,  in  deciding  whether  the  trustees  hiiv> 
aoted  reasonably,  the  fact  that  the  will  gives  rise  to  s 
question  of  oonstruction,  on  which  I  think  it  uoneoei* 
s;iry  for  the  court  itself  to  pronounce  a  final  optoion. 
The  money  was  laid  out  in  this  way  by  the  testator 
himself,  the  security  \v  is  i  1 -bt  bearing  mt-  rtst ;  an!, 
on  the  whole,  I  think  the  trujttces'  view  iliat  it  oagbt 
to  be  treated  as  an  investment  was  rcasonaUn, 

Than,  that  beins      ^  *  mamaii 

to  the  prior  qaesijon,  whettier  fhey  aoted  honartly. 
Mr.  Warriiigt  n  r.rrrm'*!  that  they  had  not  act«d 
"  houe»tiy,"  becjiuse  they  were  actuated  by  motirei 
arising  from  their  own  interests.  The  debtor  ws- 
agent  for  two  farms  of  which  two  of  tii^ 
exeovton  were  teoaots.  Bnt  it  wooU  be  strain- 
ing language  against  the  trustees  to  my  that  thsf 
were  actuated  by  any  sinister  motive.  'Wfthoot 
pursuing  that  matter  further,  I  am  8nf i-^fi,-<l  that 
these  trustees  acted  honestly.  It  is  said  that  they 
might  have  obtjune<i  the  directions  of  the  oonrt  as 
to  whether  thsgr  ahoidd  or  should  not  oall  in  tiui 
debt.  Tbe  praofioa  of  the  present  day  does  no  doobt 
enable  trustees  to  apply  to  the  oourt  for  its  direction 
or  opinion  at  a  comparatively  small  expense,  cxm- 
trasted  with  the  old  method  of  filing  a  bill  ani 
administering  the  whole  estate ;  but,  even  so,  some- 
thing like  £00  would  have  been  expended  in  an 
inquiry  which  would  have  involved  considering  tiie 
position  of  the  debtor  and  other  matters  of  that 
clas.s.  I  have  no  grouTi  i  f  r  snyiug  that  it  waa  not  n 
proper  motive  in  the  trustees  to  say,  in  regard  to  this 
small  matter,  tlwt  they  would  not  pnt  the  tnut 
estate  to  that  aqienM.  MoteoTar,  th^y  were  getting 
5  per  cent  on  Hm  loan,  end  tiiey  oonld  get  only  abont 
3  per  cent,  on  tbe  money  if  they  called  it  in- 

The  r^ult  is  that  I  think  this  is  a  case  in  which 
the  trustees  "ought  fairly  to  be  excused,"  having 
acted  honestly  and  reasonably,  for  their  breach  of 
trust,  and  for  failing  to  obtain  the  direction  of  tbe 
court.  I  think  the  dediioB  of  Kekewioh,  ongfat 

to  be  atlirmed. 
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HiOB  Court. 


Im  bk  Allkh. 


High  Ooitbt. 


CoLUJfS,  L. J.— I  Am  of  Um  mum  opinioa. 

Appeal  ditmi»»ed, 

Boliaton,  Q,  F.  Ifvdton,  ifatihew$,  <t  (?c).,  for  John 
Bmford,  Both  *  Wilton.  Aabbourne,  Derby;  Bow- 
'lijfa,  ^imte,  S  Co,,  for  Holhnd    Mig^,  AaJiboanie, 


and  of  Swrticr. 


Cbsn.  Dir.  \ 

r.  I 


Korlb.J. 


V* 


JiUj  21,  1808. 
(*) 

HmMUmiion-  Lccke-King't  Ad,  1854  (17  .1  18  r/cf. 
c  U8)  —  ApuWiootton  —  Ste<u(«  o/  Limitations— 
JftfMcy  e&a}^gi«i  on  Allltf'— iVctwllurtton  of  payment- 
Beat  Property  LimUaikMi  Aii,  1874  (37  A  38  VicL  c. 
57),  «.  8. 

A  frvtefor  UMib  a  w>7/  in  1840,  faa«^  rra^  on 
trm/tj^  funit  t^fUr  dimetitM  foj/mmt  o/  hi$  debU, 
Umitd  that  ex*  fneemt  §hmild  ee  jwvif     A/«  WNfoic 

during  her  lifr.  By  a  ci^firit  in  1R55  ihr  trfitalar 
tfecifieaUy  devi»*d  cerkiiii  i>ortiona  of  the  real  cttak  to 
hii  wi/e  for  life,  with  remainder  over,  and  in  oth*r 
n^t(t»  cv^firmed  hit  vn'll.  The  tettatnr't  whole  pnqterty 
wmt  to  a  mortgage  /or  £3,000,  not  crtutid  ^ 

He  intefor,  and  alto  to  €harge$  ertattd  by  him, 

T%e  te«tator  died  in  1855,  and  in  1865  th*  rtat  titoie 
{<4}>>r  tfiiiu  Ihr  ni'dfirally-devited  fortion)  wat  »<tld, 
avd  the  mtrigoge  debt  of  £3.000  and  <Ae  rhargte  paid 
vut  of  (he  prvcttdt.  The  widow  died  in  1895.  After 
tit  taltt  and  until  her  death,  $he  rtceivtd  f A«  income  of 
iht  rttidue  of  the  proeted$  of  tale,  and  alto  tkt  rmtt  of 
tht  untold  tpecifically-devited  real  ettate. 

Hfld,  that  the  property  tptcifically  devited  by  the 
mdin'l  teat  liable  to  (I'tiiribtite  towards  paymeut  uj  (he 
£3.000,  at  it  wat  not  a  debt  of  the  ttttatur ;  and,  at  the 
etdieil  confirmed  the  will,  17  <fc  18  Viet.  c.  113  applied. 

£mt  JkWd;  lAcrf,  owing  to  tht  dttoj/  from  1866  to  1895, 
lit  HahiHiy  wat  hatred  ly  tht  SkOutt  tf  LimitaUont, 

Adjoumcd  mttnoiM* 

By  bis  will  dated  the  16th  of  Ffl'mnry,  1S3^),  Jamrg 
Maitin  deviged  all  his  rfal  estate*  upon  trusts  iu  favour 
of  Mary  Marlin  for  Jife  inid  frmn  unl  aftor  hfr 
d«ceM«  devisod  the  same  to  trustees  for  a  term  of  6W) 
jmn  upon  traat  to  raise  the  sum  of  £3,000,  and 
miAtU  thtnto  deviaed  bn  real  oitato  to  John  AUen 
ii  nm  ninp]*.  Jmam  IbrUn  dbd  in  1843,  and  Mary 
Mirtin  died  on  the  i:5th  of  November,  1864. 

Jobo  Alleu  crested  luorfgsges  amountlDg  to  X'J.TtK) 
in  all.  By  bifl  wiH  luted  tbe  11th  of  January,  I'^  i  ';. 
ha  deviaed  all  bit  real  estate  upon  trust  for  sale  and 
Unaltd  that  the  income  of  the  proceeds  of  salo  after 
mjsieni  of  his  debts  should  M  paid  to  hit  wife 
llartha  Allen  ffnr  her  life,  and  frnn  and  after  her 
dewaee  that  the  satue  should  be  divided  &v:r.yig 
ehildien  living  at  ber  dentti  or  the  issue  of  thu^o  who 
had  then  died  leaving  issue  stirites. 

John  Allen  made  a  codicil  to  bis  said  will  on  tbo 
3001  of  Jaooarr,  IKoO,  and  thereby  revoked  the 
devise  of  Lady  well  and  6|  acres  of  land  and  the  bequest 
of  a  leasehold  house  and  1 2  acres  at  Whetstone,  and 
lit^ised  and  Iwijuti^'Ju'il  tlic  -imrie  to  the  use of  Martha 
Alien  for  life  with  rtuitiiiuier  to  John  Perkins  Allen 


(«.)  Baportwl  bf  O.  B.  HAmuRnr,  fiw^.,  BMnatar- 
at-L»w. 


and  Thomas  Purlnns  AUen  in  equal  shares,  uod  in 
other  respects  tbo  teatalor  confirmed  his  said  will. 

Xlw  twtalov  di«d  on  Dm  Uth  ol  Fabraary.  1855. 
and  hit  wOI  waa  jiroved  on  the  5th  of  Hay,  1855,  by 

his  widow  h1  lu'.  The  only  real  estate  which  the 
testator  Lad  was  that  devised  to  him  by  Jnues 
Marlin. 

In  1866  the  real  estate,  other  than  the  speoiiicaUy- 
devised  pottfon,  was  sold  for  £7.860  Ita,  lid.,  and 
the  mortgage  of  £3,000  and  tho  oiiaigas  mn  paid 

off  out  ofthe  proceeds. 

Martha  Allen         i*n  flif  2Sfl.  of  May,  ISOo. 

The  question  now  aro.so  whether  the  property 
specifically  devised  by  the  testator's  will  waa  liabla  to 
contribute  towards  the  testator's  debts. 

E.  P.  Hewitt,  for  the  trustees. 

Ingptn^  for  tha  widow  and  devisee  in  trust  of  John 

Pt^ikins  Alien. — As  regards  the  property  ei^Boifioaliy 

dispoied  of,  the  charges  were  properly  paid  out  of 
rt'uduo.  Loclie-Kiiig'a  Act  ; hIn'  npj  lii  s  t  j  wills 
made  after  l&a-i.  £veu  if  it  wim-i  skpphcable,  there 
is  here  a  blended  fund  given  i  n  tru6L  to  pay  debts, 
and  this  i«  a  '^oootiary  intentioa"  within  tba  A«t. 
The  aeoood  Aet  (Loeke-Kittg'i  Aniandnient  Aot,  1867) 
do^s  not  ai>ply,  iind  I  escupe  from  tho  first  Act. 

He  cited  Mnxirtll  v.  Uy^lup,  L.  K.  4  Kq.  107.  15 
W.  li.  Ch.  Dig.  lo.j;  Maxiveli  v.  Ma.ncU,  19  W.  R. 
15.  L.  B.  4  H.  L.  0.  606;  Newman  v.  iriVsoM,  31 
BaaT.  33»  11  W.  B.  Oh.  Dig.  ISO. 

Vernon  Smith,  Q.C,  and  Smith,  for  Martha  Perkins 
Batchelor  (a  daughter  uf  the  testator  aud  uioitgagee 
of  the  son's  interest  under  the  will).— The  £3,000  at 
leaat  waa  not  a  debt  of  tha  testator,  and  there  c«n  b« 
no  "oontnry  intenUon**  as  to  this,  which  was 
chargc'd  on  the  property  the  testator  took.  He,  in 
fact,  only  took  an  equity  of  redemption,  »nd  tb»ro 
could  1>«  no  claioi  against  him  p4Ts i  rm  ly  lie 
merely  took  the  property  cum  onere.  The  will  was 
before  Locke-Kil^r*s  Act  (17  &  18  Vict.  c.  lUi).  and 
the  oodioil  oomaa  within  tha  proTiso.  In  Jioi/t  t. 
Perr^,  11  W.  B.  674,  3  Do  O.  J.  ft  8.  481,  tha  re- 
pubhoatioo  consisted  of  tho  appointment  of  executors 

T.  U,  Attwater,  for  another  beneficiary  in  the  tame 
intarait. 

Nobis,  J. — The  will  was  made  before  the  Aot 
(Loaka-uag's  Aot),  and  if  then  had  baao  no 
oodtcil  tlM  Aot  would  not  have  applied.  Tha 

corlicil  confirms  the  will  except  as  icgsrds  specific 
beipiests.  The  questiuu  ix  if  a  dirct^tion  to  ])Ry 
debt*  includes  mortgage  debts,  and  there  ii  no 
d<  ubt  thiit  if  tho  testator  bad  not  made  the  codicil 
the  mortgage  debts  would  have  been  |>aid  out 
of  personal  aslafce,  and  not  onfe  of  tho  praparty 
specificaJly  devised.  The  eftsot  of  tho  teatator  con* 
tiroiing  his  will  by  a  codicil  after  the  Act  came  into 
operation  is  exactly  the  »ame  as  if  be  bad  made  a 
codicil  in  the  tame  language  a«  the  will.  The  second 
Lockt  -King  Act  only  apnliee  after  18ti7.  The  residuary 
estate  and  the  estate  which  is  not  specifically  devised 
baa  to  bear  the  burden.  The  £3,000,  howavar,  is  in  a 
different  position,  for  the  estate  came  to  the  toktator 
charged  with  that  sum;  he  only,  in  fict,  took  the 
ei^uity  of  redemption.  Ue  was  nut  personally  liable 
to  pay  that  som,  ao  fbat  tho  diveetwn  to  pay  dabta 
does  not  apply. 

The  question  whethtr  the  liability  of  the  specifically- 
devisad  property  to  contribute  towards  the  payment 
of  thia  anm  of  £3,000  had  bean  banad  hy  the  Statota 
of  linitalbna  was  then  argoad. 

Ingpen. — The  mortgagee  were  paid  off  in  16r)5,  and 
no  oMiital  or  tntecast  was  paid  from  1865  to  1886. 
,Iha  widow  waa  legal  tsnant  for  Ufa  nudar  tba  oodkOf 
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■adtliere  are  no  tnutees.  The  trosU-es  of  the  will 
M6  now  barred  by  tJlie  Beal  Property  liuiitatioD  Act, 
1874,  8.  8. 

VerHtm  SmUk^  aud  3ini«&.— Tfaa  itateto  did 
not  bopn  to  run  andl  the  widow'i  death.   If  the 

widow  hfid  jiiici  in[(>r<5flt  -Tjicn  n  proportioimte  amount 
of  the  charj^e,  siio  muai,  kave  paid  heraelf.  As  the 
l>ernoii  eu titled  t<)  the  rent*  was  also  entitled  to  the 
iiitereet,  the  rights  of  the  toastaas  are  not  barred : 
Tophum  V.  Booths  85  W.  E.  715,  35  Ch.  D.  607; 
BurrtU  V.  Earl  «/  Aremoiil,  7  BettV.  205.  In  rt 
Smjland,  44  W.  B>,llv,  [ISM]  2  Oh.  820,  turned  on 
the  fact  that  a  devifee  iu  fef^  was  not  nndv  wy  ob> 
ligation  to  peraous  oomiog  after  him. 

Ingpm,  ia  reply.— To  keep  the  eh»rg«  alhr*  it  unit 

be  brought  within  the  proviso  iu  section  S.  The 
paraonB  claiming  under  the  codicil  are  not  liable.  The 
d'-l.t  wiis  f,' me  in  186d,  and  it  l  as  nut  l>et!U  shown 
that  there  was  any  intention  to  keep  it  alive  icx  the 
bandit  of  Um  saaidiMry  wtet*. 

NOBTH,  J.  —I  think  that  hi  re  Enf/land  does  apply. 
The  whole  estate  was  uharg^d  with  this  sain  uf 
JC;l,000.  In  1865  the  estate  was  sold,  and  nothing 
was  done  to  keep  that  charge  alive.  The  widow  died 
in  1895,  and  the  question  is  wbother  the  £3,000  paid 
out  of  residue  ought  to  have  been  paid  partly  out  of 
the  property  which  was  specifically  devised.  It  is 
sii^^n  gtad  that  there  was  something  equivalent  to 
p&yuient  of  iulereat  on  it  by  the  widow,  bat  I  do  not 
see  how  anything  of  the  sort  is  made  out  in  this  case. 
Th«  widow  did  not  keep  down  the  interest.  She  wuh 
undw  no  obligation  to  pay  wlint  noliody  required  her 
to  pay.  In  my  oi)iniou,  the  «laiin  k  MRod  bj  the 
Statute  of  Limitations. 

Solicitors,  Preston,  Stow,  PretUm,  for  Jt.  B. 
Berridgt,  Laiperter;  J,  T.  amUtr^  lac  S,  B,  TUUv, 
Bath. 


Chan.  Div.   1  .  » 

Kekewiob,  J.J  Kor.  8»  8. 

LoHO  «.  Tom  YiaimT  ov  the  Pabub  of 

FuMAM.  (a.) 

Meiropoli* — Management — Tretpata  by  vettry— Laying 
of  new  drain — Compenaation — Dantages — GbnSmf  <y 
London  OmmUw  C7ouna2 — Metnpolie  Managemenl  Act, 
1885  (18  ^VtVieLt.  120),  m.  57.  59.  60,  69. 

If  Acre  a  mdrvpolitan  vestry  acting  on  the  reports  of 
iU  ojktn  had  wuted  n$oUitMm»  neeirded  en  «(•  miaiiUt*, 
andf  in  aeeortfanee  vtHh  sucA  rmluHom,  M  without 

obtaining  the  lmr>  uf  the  cnunti/  couneil,  entered  uj>r,it  thf 
plaintiff  jyreiniiifi  awl  inserted  a  new  system  <>/ 
drairuKje : 

Held,  that,  on  Ute  pntptr  mn$truction  of  the  Mtiropolis 
Managtmnt  Act,  1855,  the  vestry  had  committed  a 
Anmpaw^  and  had  done  an  illegal  act  for  which  tl^ey  were 
Hath  in  damagt$;  tut,  the  plaintiff  not  having  suffered 
infunj,  and  having  consented  to  the  work,  judgment  was 
givtn/or  the  vestry,  the  d^mdantt^  with  costs. 

Summons. 

This  was  an  action  brought  by  Henry  Long, 
the  owner  and  occupier  of  certain  freehold  premises 
io  Fiiijii-l&ne,  againwt  tlie  Fulham  Vestry,  claiming 
damages  for  the  trespass  of  the  defendant*,  for 
^*fflf*"F  undermining  the  earth  in  the  said 
premises  end  lefing  n  wwer  theEoin,  lor  depciving 

(«.)  BepovM  Iqr  W.  H  Dk.vpeb*  B»g.»  Benirter- 

at-Law. 


High  Coubt. 


the  plaintiff  of  the  use  end  oooupetion  of  the  said 
premises  for  several  days,  end  for  the  d«preciatioa  in 
value  of  his  said  j)rf';uisi's  in  li-oTH'^jupnc  i.if  Ihn 
illegal  ooastruotion  of  the  said  sawer.  The  plaintiff 
also  claimed  an  injunction  to  uttTH**!  the  dnhndenli 
from  repeatiog  their  acts. 

It  appMred  that  for  thirty  years  prior  to  Septeinber, 
lSf)7,  during  the  whole  of  wttich  period  the  plaintiff 
had  owned  the  premises,  the  sewage  of  the  same  had 
been  discharged  by  a  Hh:  rt  ;ii;)e  at  the  back  into  the 
drain  of  the  adjoining  premises  on  one  side,  and  the 
rain  and  refuse  waters  discharged  by  n  diatt  ^pe  el 
the  bedk  into  the  drain  of  the  edjoimmi  nHemaaa  en 
the  oUier  nda,  nor  wea  Hken  way  onm  or  aewrr 
under  the  plaintiS's  dwelling-house. 

The  acts  complained  of  by  the  plaintiff  were  dona 
during  the  months  of  September  Mid  October,  l^'i'T, 
and  were  ouried  out  by  a  gang  under  a  fsremau 
instructed  by  the  vestry's  surveyor,  who  took  hia 
authority  fr^un  the  reaolations  sotared  on  the  minvtaa 
of  the  aanitary  eomniittaa  of  the  veatry.  The  plai&tiff, 

so  far  frotTi  rrf using  his  consent  to  thr  doing  of  the 
work,  himself  attended  to  the  neoa^tary  removal  of 
furniture. 

Some  time  after  the  completion  of  the  work,  the 

S>latntiff,  huaolidtors,  sent  to  tihe  vestry  a  request 
or  compensation,  end  the  vfsfry  wrote  to  deny  all 
UalnUty.  The  pleintiff  then  brought  this  •<^ion  for 
deeMgeafartrMpaaaend  ftureaiUegid  eat. 

0"r  i-f/,  fnr  ]>laintiflr,  said  that  the  work,  which  was 
not  Iho  relaying  of  an  old  sewer,  but  the  construction 
of  a  new  one,  was  done  without  his  conH^nt  ui  i 
without  the  previous  approval  of  the  London  County 
Ooonoil  and  m  excess  of  the  powers  conferred  on  the 
vartrybr  the  IfetMftotia  MeneganMnt  Aot.  ISM  (18 
ft  19  viot.  e.  190),  a.  89 :  Browntow  t.  Melropolilan 
lUnird  of  Worhs,  VI  W.  R.  871.  33  L.  J.  a  P. 
'I'.Vi,  and  lirtMidftnt  v.  The  Imperial.  Gaslight  Co., 
o  W.  K.  •J72,  26  L.  J.  €h.  216  ;  and  that  the 
vestry  and  its  officers  had  not  complied  with  the 
requirements  of  18  &  19  Vict.  c.  120,  ss.  57,  59  ud 
60  :  Vestry  of  SL  Leonard^t,  Bhonditeh  v.  Holme$^  50 
J.  P.  132  (where  such  acts  as  were  complained  of  were 
held  illegal  hy  TViv  unil  ?^r.iith,  JJ.,  even  though 
there  a  statutorynoUce  had  been  served  by  a  statu- 
tory officer).  The  plaintiff  aned  for  demegee  lor 
illegal  act«. 

Mamskie  and  Walsh,  for  defendants,  who  had 
previuusly  offsred  forty  shillings  to  the  plaintifi  as 
sufficient  to  aaiiall^  the  whole  of  the  elam  and  had 
paid  fheit  aun  into  ooort,  allied  thai  flie  jdaintiff 
bed  given  hie  vetlnl  oonaant  to  the  worki 

Kkkkwioh,  J. — On  the  oonstmction  of  the  Act  (18 
&  19  Vict.  c.  120),  I  am  in  favour  of  the  plaintiff; 
old  drainage  cannot  properly  be  describrKl  as  a  sewf^ 
so  as  to  bring  it  withm  tVe  Act  in  favour  of  the 
defendants.  Even  if  it  were  e  sewer,  there  has  been 
no  "  diversion,"  but  a  construction  of  e  "  new  drain," 
which  required  the  consent  of  the  London  County 
Council,  the  absonce  of  which  in  preheat 
case  is  fatal.  The  vestry  having  done  without 
authority  that  for  whicb  thoy  wanteu  authority,  have 
committed  a  trespeas,  in  point  of  lew.  13iffirefbire  there 
can  he  no  oonpenaafion,  bnt  Vbgf  era  KMe  fn 
damages,  if  the  plaintifiF  can  prove  that  he  has 
suffered ;  but  this  he  has  failed  to  do.  As  a  result  of 
this  unjustifiable  insertion  of  a  new  system  of  drainage 
into  bis  bouse,  there  has  been  no  diminution  in  its 
letting  value,  and,  on  the  balance  of  evidence,  none 
in  its  selling  value;  the  probnUtttj  ia  rather  the 
other  way.  The  plaintUT  hae  tterefofe  t^xited  e 
technical  treiy  nns  but  no  damage.  If  the  case  rested 
there,  judgment  would  be  for  defendants,  Irat  with- 
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o«t  ctrnU.  Bat  it  hM  bflM  provfd  to  nr  ntufaotion 
that  the  pklntHT  did  oodMBt  to  the  wwk  bdP'- 

ud  WM  not  cfXToed  in  any  ^v-sy  of  rlureas. 
te«,  jndgmeai  u  for  defenaaots,  with  coita. 

•  te  ilM  dofaidMito,  T,  BbMM  WUU. 


GhMkOlT, 


JVm«e,  0.(7.,  and  fi.  /.  barker,  for  the  pUintia. 

Jibnwff.       and  <7Bv«,  for  tho  doiaiidaato. 

Bandee  the  caaee  meutioueJ  in  the  judgment, 
oooiimI  iwfeirred  to  Aldnson  v.  Maddimn,  29  W.  R. 
105,  5  Be.  D.  293,  «t  p.  296  ;  DashuHXkl  v.  Jermyn,  27 
W.  B.  868.  12  Ch.  D.  776  ;  CovtTdaU  Eiutmjod,  21 
W.  E.  216.  L.  B.  15  Eq.  121,  p.  ^l ;  M/urj^«  v. 
Llewelyn,  10  W.  B.  742,  4  De  O.  P.  &  J.  ol<.  P-  621 ; 
Z^ytibani  JtryaiU,  3  Soott,  238 ;  Car ii//  v.  ^Wfc 
SiMfol^  Cb..  41  W.  E.  210,  [1809]  1  Q.  B.  2o6. 


July  VJ.  20;  Aug.  10,  1898. 

CouMAN  V.  North,  (a.) 

OHitraet—Valmiknyirut^iiiUHdedtram^  of  property 

— Repmeniations  iujlnmring  conduct. 

If,,  a  promoter  of,  and  vendor  to,  an  uuBueceta/til 
mimng  company,  vtMiely  and  in  good  faith  pTOmited  to 
crtate  a  fr«a(»  wmnr  which  the  company  and  iU  thare- 
Kiidert  iDOuM  hatt  lentflkd,  hid  died  be/ore  <^ 

Held,  that  a  penoti  who  UMrd  of  Lhe  emdemphited 
tnut  could  not,  in  virtue  of  the  fact  that  he  bouijht  or 
idd  ohmto  qf  the  company  in  confidence  of  N.'t  promm 
hhtg  tearried  ovi,  mtabliah  a  case  of  oPRfmcf  «  agaitut 
y.,  and,  in  the  abaenet  of  any  fraud  or  OfOtied  wpw- 
teoLaiiou,  neither  N.  nor  hi$  exeadon  WOtud  U  egtopped 
/rvm  desn,i:i.j  liability,  notwithstanding  that  -V.  hiiMelf 
mgkl  have  benefited  bg  tho  promise  hanng  been  made. 

Actioiii 

This  was  aa  action  by  the  sharrhol^prn  of  the 
Londonderry  Gold  Mine  agiiuist  thf  s  x^cutors  of 
Cdooel  North,  to  enforce  Colonel  N'orth's  under- 
tak^igs  or  promisee  to  place  any  profits  uiade  by  him 
M  pcotDOter  at  id  vendor  at  tie  diapodtioD  of  the 
•hareholden  in  the  ofOM  oi  thtir  ioooning  Iom 
through  fiulDTe  of  the  adventure. 

Itapi«  ari  J  fruui  the  plaintifTf*'  statement  of  claim 
that  the  ixjndoudcrry  Gold  Mine  was  a  company 
iaoorporated  in  November,  1894,  for  the  purj .  mm  uf 
aoqmrinK  and  working  certain  gold  cl&ima  near 
Ooolgardie,  Western  Australia. 

I>  rd  IWall  and  Colonel  North  wecethe  ppomoters 
of  stuil  ven^JTB  to  the  company. 

All  the  sLtirt'ei  of  fho  cinujiany  rifTered  for  pnblio 
subecnption  were  applied  for  and  duly  allotted,  and 
the  oompaoy  proceeded  to  work  the  uiino. 

tfiiocti^  oSbKworda  bad  news  from  the  mine  was 
noaved  uid  published  in  England  m  to  th»  value  of 
the  mino.  Ck}louel  North  therenpoa  offiand  by 
i^veral  letters  pvjblished  in  the  newspspera  to  vest  hie 
abire  of  tlif  iirt  jjrotite  accruiiip  to  the  \'i:'ndor8  on  the 
•ale  to  the  company,  in  truBteea  for  the  benefit  of  the 
ikareholders  uiitil  the  company  bad  earned  profits 
cmial  to  100  per  oenL  of  tho  issued  capital ;  and 
JlruioJ  Us  benef  in  tho-vmhw  of  tiie  property. 

After  corsiderablo  delay  n  Jraft  de»d  of  tn»t  was 
prtpared.  In  May,  1896,  tiul  btfurf  tho  execution 
of  the  d'-'i-''!.  Colonel  N-  Tth  i1;iMi,  and  nt  bin  .Ir-ith  the 
profitu,  the  subject  of  the  draft  trust  de<Hi,  had  not 
b«ren  tnnsferred  to  the  trustees.  The  plaintiffs 
•Ueged  that  un  tho  foifch  of  the  letters  u>  Colonnl 
Korth  they  ref^i&ed  fcom'taiiBg  proeeedinga  agaiuar 
him  and  bis  co  vpudors,  and  oontiintf^ri  to  Jk  M  their 
sharva  and  to  acquire  others,  and  that  tl.e  f  iil  of  the 
»har*8  was  thereby  checked  and  that  largo  d<  alings  in 
the  shares  took  place  on  the  Iiondon  and  Pat  is  Stock 
Bnbaoges;  they  contended  that,  in  theee  droom- 
stanoes.  Colonel  North  or  his  ezeonton  wore  hoond 
by  the  re^eaentationi  made  by  Oolanfll  North,  «nd 
Miiili  MM  1 1  ont  tilo  fault. 


(a.)  'BrsnM     J.  F.  w  kt. 
Law. 


BoMBB,  J.— I  may  repeat  for  myself  in  tbili^ 
what  Turner,  L.J.,  said  iu  Milro^  v.  I^rd,  4  Do  v> 
F.  &  J..  264.  at  p.  274,  11  \V.  li-  Ch.  D\^..  120,  Uiat 
undor  the  circumstances  it  would  be  difficult  not  to 
fed  s  strooR  disposition  to  give  efiEsct  to  the  settle- 
ment that  was  contemplatod,  and  that  certainly  1 
have  spared  no  pafns  to  find  the  Mewis  of  doung  so 
coi-9iBtently  with  ^vh^A  T  tiiiiT.-.hpiid  ro  be  the  law  Of 
the  court ;  but  aft^r  full  and  auiiuiw  conmderafaon  1 
find  myself  unable  to  do  so,  for,  after  all  la  said  and 
done,  the  oironmitwioes  of  this  case,  in  my  opimcm, 
only  show  n  pronuMd  gift,  not  completed  at  the 
d^iith  of  the  man  who  promised,  ondwhioh  onnofe 
be  enforced  against  his  executors.  The  €•■•  OBIf 
differs  from  others  ,a  the  cl  iss  in  matters  of  dpgroe— 
that  is  to  sar,  in  the  great  pubUcity  given  to  the 
promiM,  the"  number  of  pernona  iutere«t*<d  in  its 
perform«no^  and  tho  groat  reUwce  placed  by  them 
upon  its  bfing  performed.  The  plaintiffs,  howerer, 
ti7  to  establish  a  contract,  and,  by  thett 
urge  that  thtre  was  sufficient  oonrid««lwm  lor  it. 
Biit  before  going  into  nice  questions  as  to  what  is  or 
is  not  a  S&oitnt  consideration.  I  must  find  a  con- 
traot,  and  Ibaill  precisely  what  I  am  unal  1  to  io  m 
this  case.  Ao  Lord  Blaohbnm  said,  dealing  wth  a 
point  of  this  Hnd  fn  Medditon  t.  Alderson,  31  W.  B. 
820,  8  App.  Cfts.  467.  at  p.  487:  " To  make  »  oootnMt 
there  must  be  a  bargain  between  both  parWfc  Ai« 
here  I  on  find  no  bHtpin  and  no  porliM  to  oay 

''*S*J»s  suggested  on  the  plaintiA'  behalf  that 
Colonel  NorQi  bargained  with  the  oompsny  or 
with  its  shai^HiWers,  or  some  of  IJMBI*  thot  they 
should  refrain  from  taking  certain  prooeedinp 
against  him  in  consideration  of  his  settling  WO 
profits  made  by  him,  a«  voudor  to  tlu  < - mpany  of 
tho  the  company  was  formed  to  buy  and  work. 

Then  woo  no  bargain  of  any  aorl  between  Colonel 
North  on  the  one  hand,  and  any  company  or  person 
or  peraoufl  on  the  other,  that  any  pKKseedingsor 
claims  agfuru.t  Lini  sh  >uld  be  abandoood  m OOB«a«*» 
tion  of  Ms  settling  his  profits. 

There  was,  further,  a  suggestion  that,  l)©canje 
Colonel  North  pablioly  promised  to   settle  Uie 
profits,  any  person  wiio  acted  on  the  faith  of  tbat 
pr  t  .isp  by  holding  or  buying  shoiw  in  the  oom- 
rwinv  IxHiame  entitled  to  say  there  waO  O  OOTitraot 
Uweeu  him  and  Colon  1       rth.     What  Colonel 
North   bad,   in  my  opinion,  publicly  promised  to 
do  was  to  make  a  gift  under  which  the  company 
and  the  ahaiahoUlers  would  have  tMBaefited.  This 
promise  WM  mrfo  in  good  faith,  and  I  have  no 
.uht  that,  had  Colonel  North  lived  ^^^^S^n 
'  would  in  somf  shape  or  form  have  iobotamially 
I  carried  out  his  promise.    But  a  i>erson  who  heard  of 
'  the  oontemplated  gift  could  not,  because  he  bougtil 
or  helddurwof  th*  company,  in  reliance  on  Colonel 
North  as  a  man  of  honour  OMsying  out  his  promise, 
say  that  thereby  he  bad  wtaMMMwl  a  contract  bet  ^re^ 
him  and  Colonel  Vorth  that  the  promised  gift  should 
be  completed.   The  Hbares  of  the  company  generally 
rose,  or  may  have  risen,  in  market  pnoe  because 
Colonel  North  bad  promised,  and  bond  fide  intended, 
to  nako  n  gift  to  tho  oovpaoy  or  tho  Mian- 
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holden;  aod  Colonel  North,  when  aelling  mom 
«f  his  ahaxea,  may  h«Te  sot  the  heneflt  of  tiilt 
"••Jatta  aarket;  but  the«e  facta  did  not  alter 
the  nature  of  Colonel  North's  promises,  or,  in  the 
abaence  of  any  fraud  or  speciaJ  representatious,  osfop 
Colonel  North  or  bis  executors,  or  pat  him  in  the 
1  usition  of  a  person  who  had  entered  mlo  »  contract 
with  the  company  or  iti  aharebolden  g aiMnllj.  A 
person  who  in  good  tiitli  •imovnoes  eertam  qontem- 
plated  gifts  by  bim  may  tV.ereby  deriTe  many 
advantages,  but  tbia  will  n  t  ,  Hinrtfiora  some  uppi  ial 
case  ujh  L  of  contract  n  .  st  j  i  lI,  make  him  liable  if 
he  does  not  complete  his  gift.  I  have  alxeadj  point>-d 
•at  that  no  case  of  contract  baa  been  estaibUdwdlii  ftn  e 
Be,  and  I  on  find  here  nothing  in  the  nature  of  hh 
eetoppd,  eifher  at  Jaw  or  equity,  which  would  pT  ovf  nt 
Colonel  North's  executors  from  raising  th  ir  j  i  .sri.t 
contention  against  the  coaipaoy  and  ite  shareholders. 
Aa  to  equitable  estoppel,  I  may  refer  to  what  Lord 
Betbome  said  in  Citi2tnt'  Bank  0/  Louuiana  Fini 
A'ati,mal  Bank  of  New  (Meant,  2S  W.  B.  IM,  L.  B.  « 
H.  L.  362,  at  p.  ;5G0. 

The  only  lemainiug  contention  of  the  plaintiffs 
is  that  Colonel  North  had  declared  himself  a 
trustee  of  his  prctits,  and  therefore  nothing  was 
necessary  to  be  done  to  complete  the  gift,  and  the 
tmsta  cm  be  enforced.  But  here,  egun,  the  facts 
will  not  eoaiUe  no  to  vfiliold  the  plaintiffs*  contention. 
80  far  ns  T  can  see,  Colonel  North  never  contemplated 
iuakiu/?  himself  a  trustee,  and  never,  in  fact,  made 
hiu  (,elf  a  trwstec  of  the  profits.  Tbmugbout  b<» 
rontemplated  having  tiuteaa  of  bis  aift  appointfld 
and  the  f zaet  tniste  Cttrsfolly  setticd.  From  time  to 
time  he  appears  to  have  charged  tbo  Tuitnre  of  tbo 
tmflts  he  proposed  to  create  in  mmiy  uupoi  Ui»t, 
particulars,  and  up  to  the  time  of  his  death  the 
form  of  the  trust  deed  he  proposed  to  execute 
was  never  finally  ret  tied.  As  Turner,  L.J.,  said  in 
Miiroff  T.  Lordt  after  obserriiw  that  a  voluntary 
wMMnsBt  mfglit  be  created,  either  by  the  settlor 
trannferriug  the  property  to  atrue*.  ;^  -  r  l  untituting 
himself  a  trustee  of  it,  "  the  cases,  I  ihmk,  go  further 
tr.  tl^!  extent  that  if  the  settlement  is  intended  tO  be 
effectuated  by  one  of  the  modes  to  which  I  have  re- 
fcmd,  tlie  court  will  not  g^vo  effeot  to  it  by  applying 
mnthflr  of  those  modes.  If  it  is  intended  to  tnkp 
effect  by  transfer  the  court  will  not  hold  the  iiit-  lult  d 
transfer  to  operate  as  a  declaration  i  f  'rust,  f  ir  rjif  :: 
every  imperfect  instniment  would  be  made  effectual 
by  being  converted  into  a  perfect  tmst"  (4  De  Q.  F. 
&  J.,  at  p.  274).  In  the  present  ease  there  is  really 
nothing  to  lotd  any  supnoit  to  the  yAsw  that  he  made 
himseli  a  trustee  beyond  certain  general  remarks  by 
bim  at  a  mentin^  of  the  company  on  the  16th  of 
Augi^Ht,  IM^".'.  ii.s  t>i  his  having  fJivrii  bis  profits  back 
to  the  shareholders,  and  so  forth.  But  at  the  same 
meeting  other  observations  by  him  show  what  he 
nfluit— aamaljt  that  he  proposed  to  hand  over  the 
proits  to  trustees  upon  some  trusts  which  would 
pnu  Hcally  be  for  the  benefit  of  the  shareholders,  and 
in  tLtit  sense  the  shareholders  might  regard  the  matter 
as  if  he  had  handed  back  the  profits.  It  is  clear  that 
DO  terms  of  trust  were  ever  iiuUj  settled  by  Coboel 
North  up  to  bis  deat^,  and  tbatlhronghont  be  aeted 
as  one  having  tbe  ordimn-  n'^ht  of  a  voluntary  donor 
who  had  not  completed  his  ^ift,  to  amend  the  terms 
of  tliHt  gift  ts  he  thought  best  to  attain  the  general 
objecU  be  had  m  view.  For  these  reasons  it  appears 
to  me  that  the  action  fails  and  must  be  dismused, 
bat.  nnder  the  drcmsstMoes,  I  dismiss  it  without 


JmigmmAfor  tte  dS^^jsHbnfe. 

Solidton.  (Ma  <fe  BbuideUj  BmU,  JoAimom,  .1 


In  re  FisBjia  Aim  OaAKBBBooK  8  Co^rxiiAcr.  (a.) 

Vendor  and  iinreka$et—Conlrttet—Trwdee$  for  pnrpm.  t 
0/ Settled  Land  Act— Settled  Land  Act,  1882,  t.  2'2, 

TFAere,  to  the  luwwledye  of  a  purchater  from  a  Uwmi 
for  life  selling  in  nereis  of  powers  cnnfemd  on  him  if 
the  Settled  Land  Ads,  ihtrr  arc  tm  trusters  for  th 
purposes  of  the  Act,  the  purchaser  ran  not  be  compdiei 
to  pay  the  purchase-vwney  into  amrt  or  fo  OUtft  (Is 
title,  unless  suck  truttees  are  appointed. 

This  was  a  summons  under  tbe  Vendor  and 
Purchaser  Act,  1874,  for  the  det-niuniri  n  f  i 
quesiiou  arising  under  section  22  of  tL«  ScLUed  L»iid 
Act.  1882. 

In  Maroht  1898,  Fisher  entered  into  a  oantisa 
with  Onaebrook  for  tbe  sale  of  a  freehold  hodM 

known  as  Caenwood  Grange,  Beulah-hill,  Norwood. 
Tbe  said  bouse  formed  part  of  the  residuary  Mtate 
of  William  Hay«'8  and  Fisher  w.is  t  iititk-d  thereto  in 
fee  subject,  to  an  executonr  sift  over  in  tbe  eveot  of 
his  dsntlt  tritihout  issue.  Sie  nod  contracted  to  sell  tha 
boose  as  0  persw  having  the  powers  of  a  tenant  for  ]if^ 
On  exanunnig  the  title  the  purobaser's  advisers  took 
tbe  objeotion  that  there  were  no  trustees  within  th>^ 
meaning  of  and  for  the  purposes  of  the  Settled 
Land  Acts,  and  that  tbe  purchaser  was  bound  to  tee 
that  at  the  time  of  completion  at  least  thcra  most  ba 
such  trustees  doly  appuinted.  Tha  veiodot's  advfsan 
contended  that  whether  there  were  such  trustees  or 
not,  and  even  if  the  purchaser  knew  thore  were  no 
such  trustees,  yet  if  the  purchase- money  was  paid  into 
court  in  accordance  with  the  provisions  of  aectioo  2'i 
of  the  Settled  Land  Act,  1882,  the  purchaser  wouU 
get  a  good  title,  and  insistsd  on  his  carrying  ont  tbs 
purehaso  widiout  tmstseo  being  appointed.  Ths 
purchaser  objecting,  tbe  vendor  toclc  nt  this 
summOQs  for  a  declaration  that  a  title  in  accordane* 
with  the  contract  had  been  shown  by  the  vendor,  and 
that  tbe  purchaaer  on  paying  the  purobase-mooej 
into  court  to  a  proper  aooount  under  tlie  provisioos  of 
the  Settled  Land  Acts,  1882  to  1880^  would  obtain  a 
good  discharge  for  the  same. 

IF.  B.  Coltman,  for  the  veador,  for  the  suoimoas.— 
The  pnfohassr  will  g«t  a  ^;ood  title  if  he  pays  tb« 
purcuwe^mon^  into  court  in  pnrsaaooe  of  aeotioo  22 

of  the  Settled  Lsnd  Act,  1882. 

E,  D.Qr9aAiv^Vb»  ponhaesr, appeared  in  nsMon 
and  oontonded  Ibat  be  was  not  bound  to  tan  Oe 

tiUe  unlees  trustees  were  appniut«d  for  the  purpoM* 
of  the  Settled  Lwd  Acts,  deotion  22  of  tbe  ^ttlei 
Land  Act  of  1888  pfssnpposci  the  wditSMas  o( 
trustees. 

He  referred  to  the  judgment  of  Kay,  J.,  in 

IlatUn  V.  Russell,  36  W.  B.  317,  38  Ch.  D.  SSI; 
also  Mogridge  v.  Clapp,  40  W.  B.  663,  [1892]  3  Cb. 
382;  WhefliL-rujht  v.  Walker,  31  W.  B.  363,  23  Cb.  D. 
752;  Uuahes  V.  Flanamn,  30  L.  B.  Ir.  lU,  40 
W.B.D]g.m 

BouEB,  J. — Before  the  time  for  completion, 
the  purchaser  wanting  to  get  a  discharge  from 
his  purchase-money,  has  notioe  that  there  are 
no  Iriistoes  in  erittenoe.  The  vendor,  the  tenant 
for  life,  then  reqoirss  bim  to  pay  hia  mooey 

info  coiirt  undt?r  section  'i'l  of  the  \<ii  and  to 
tttli-j  ti  cunveytiii'i^tj.  In  my  0]iM)iL>u  the  teoaat 
fnr  lifti  IN.  ii'-jf.  eiituled  to  r(_':juirt'  uuder  these 
ciruumstanoea  the  purubaaer  to  do  so.  Section  22, 
wbidi  providsa  wr  paynmt  into  oomt  ol  tiia 

•  1 1  ■  I  ■'  —  ■  J" 

vu.)  Kii^H>rted  by  BUBOH.B.  PiOLUFOm,  Ea^, 
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Vpfi^tti^'^BXiiDOy ,  presuppoaes tb€  existpncp  of  truhti^oa. 
That  wM  painted  oat  and  decided  List  lu  ilatUu  v. 
Bi'^  ''\  where  Kay,  J.,  rs  he  was  then,  points  out 
"th&t  that  option  cannot  properly  be  exercised  and 
fitnootFeaUy  be  exivcised  at  allif  there  ai«  00  tmsteee." 
Th»  MOW  point  mtom  io  the  case  of  Mogridge  t. 
Chmp.  tithmt€M«»g«toKay,  L.J.,atp.  40O([1892] 
^(:%.^.  'nvB;  "By  section  22  carifal  money  arigiD^ 
unaer  the  Act  moat  be  paid  to  tnistees  or  into  court 
at  the  option  of  the  tenant  for  life.    Bat  he  oan  only 
hate  toch  option  prima  facie  when  there  are  truatew, 
MtliMk  the  porchaaer  could  hardly  pay  hia  pnrehaM- 
■omif  without  aacertainins  that  there  wore  trustees 
to  whom  it  might  be  paid.      I  quite  agree  tbut  if  the 
;  i;ri  11  Litr   in  this  case   thinking  that  there  were 
truat4-«  and  in  ignorance  of  the  fact  that  there  were  no 
trottees,  had  paid  his  money  into  court,  he  would 
bftft  gol »  good  titla.   Bol  he  hM  ootioe  that  there 
HBBofarmtOM,  Mid  lie  nfoMe  to  complete.   In  my 
opinion  in  those  drcumstances  such  h  title  as  thf 
Unsat  for  life  requirwi  bim  to  take  ought  not  to  be 
Juic«d  upon  hun.    I  was  referred  to  the  obaerTations 
made  by  the  Ma.ster  of  the  fioUl  in  the  OSM  of 
Mogf'ljf  V,  viapp,  where  he  add,  **XSvmi  il  the 
pJiiQtiff  Jiad  known  that  there  were  no  tniHteeH  it 
woltd  not  feDow  that  bis  title  would  be  brtd."  But 
he  was  dealing  with  the  specinl  case  of  a  Itase,  and 
on  the  v*ry  sanie  page  (396)  the  Master  of  th«t 
Bolls,  with  reference  to  s  nlo,  »ll«r  obMrting  tbdt 
WMwrig^    T.    ^Wifeer,   was  »   cMe    of  sale 
■nd  tbst  tbo  purchaser  did  not   propose  to 
psy  the  money  into  court,  says  this,  "  I  also  think 
ll)at  the  omission  to  take  these  Btejys  might  prevent 
the  fenjint  for  life  from  obtaining  specific  ^performance 
•gainst  an  nnwilling  lessee."   8dll  more,  it appaara  to 
aH^  would  the  tenant  for  lila bava  been  tinaUa  to  com- 
pel a  purdiBaer  to  tako  aoonreyance  in  the  caee  where 
the  porchaaer  knew  before  he  pa  id  his  money  and  got  a 
(onvey&ncG  that  there  were  no  trustees  in  f  xiHti  uce. 
Hmh  a  title  a«  this,  in  my  opinion,  ought  not  to  be 
fon.fd  upon  a  purchaser  having  regard  to  the  very 
great  doubt  whether  or  not  in  atuh  »  oaae  be  would 
not  get  a  defective  title.  Theeaaeof  tfajrAesT.  Ftanagjtt. 
slthough  not  a  binding  atithority  \ipon  me,  is  a  strong 
case  for  showing,  to  say  the  least  of  it,  that  the 
pui<  baser  in  this  ca**  ,  ;f  )     did  pay  bin  money  into 
court  under  the  oircumstuiicea  with  the  knowledge 
had  and  obteined  a  uonveyance  from  the  tenant 
ior  hf e,  woiild  obtain  e  doubtful  tiUe.   Such  a  title  as 
that  ought  not  to  be  forced  upon  bim.   For  these 
r^Mous  1  disraijw  the  application  with  costs. 

Solidtora,  Curr^,  tt'iUiamt  &  Co,;  Jfeard  &  8om. 


LoHoHAsrmas  v.  Nobth-£ast£&n  Bailway  Co.  (a.) 

Aaf— IT^^Iaaves— Am<  or  tmn  in  yn»$— Tenement— 
SUttfde  32  ITen.  8,  c  9i—Baihoag  Company. 

Way-ltavt*  over  land  are  an  inaifforeal  heredUummt 
>M(a  knement,  and  swm  0/  money  eovtuumM  to  he  paid 
for  $u(h  trutj-lctivfs  grnvUd  fvr  u  term  >.J  j/rtirs  tire  nut 
wnM  in  grvtm,  but  art  renU,  tfie  right  to  which /oUowt 
tkrtmtiom^fltr^lk  Com,  witfer  Me  ifaf aft  32  JBTsn.  6, 
cS». 

Tkii  it  the  COM  even  where  some  of  titch  sums  are 
WPsifc  to  tke  tutor  iu  retpeel  of  traffic  passing  over  the 
tmdi  ()f(4her$  and  not  over  any  part  of  his  own, 

(a.)  Reported  by  NeVUXE  Tkbbutt,  Esq.,  Barrister- 


This  iras  an  action  for  some  payable  in  respect  of 
wevleeves  granted  for  a  term  to  a  railway  company  ; 
ana  it  involved  the  question  whether  hih  h  htiius  were 
or  wore  not  in  the  nature  of  rents  following  the 
reversion  of  the  property. 

By  the  BIyth  and  l^ne  Bailway  Act,  1852,  tbe 
Blyth  and  Tyne  Bailway  Co.  were  empowend  to 
agree  with  any  party  cnijiowered  by  the  Lands 
Clauses  Consolidation  Act,  1  to  sell  lands,  for  grant- 
ing to  the  railway  company  rights  of  way  and  other 
ligbta  lor  tbepunoae  of  inamtaiaiiyor  impiroTiiig 
tbe  ndlwaj  tbanliy  aufboriwdf  aad  panou  ao 
empowered  were  enaUed  to  tuSn  gianta  to  the 

company  a<;cordingly. 

At  the  <latr  I  if  the  indenture  iit'xt  nieut  ioiif':]  a  TSill 
W8H  pending  in  Parlifiment  for  enabling  the  said 
railway  company  to  make  and  maintain  variona 
braoob  rulwaya.  This  Bill  anbaeqaently  became  law 
as  the  "  Blyth  and  l^ne  Bailway  Conscdidation  and 
Er  f  i  sirrid  Art  1  s ' 4 /' and  ouo of  the  Said bmidl 
wan  was  "  the  Morjoeth  branch  "  railway. 

By  an  indenture  of  the  18th  of  May,  18M,  Jacob 
Lord  Haatinga*  over  wboae  land  the  new  raSlwaya 
were  to  paaa,  eovenanted  with  tbe  Blyth  and  Tjna 
KMilway  Co.  and  their  assigns,  and  the  company 
covenanted  with  the  said  Lord  Hastings,  his  heirs 
Hud  assigns,  tl  ii  KinLi  Iiately  after  the  {HMMing  of  the 
said  Bill,  Lord  Uostiugtt  by  mdenture  under  his  hand 
and  seal  would  make,  and  the  company  would  aoae|4» 
a  grant  of  way-leaive  and  light  aad  Jibcrtj  oi  waj 
and  passage  over  aaid  aikng  aticli  portion  of  ue  landa 
of  Lord  Hastings  as  thereinafter  nirTitir  nrrl.  The 
orm  of  the  indenture  to  be  executed  wtis  thtu  bvl  out, 
and  it  witneesed  that  iit  eomndej^tion  of  the  rents 
reserved  and  covenants  contained,  the  aaid  Loxd 
Hastings  granted  to  the  compony  and  thdr  aaaigna 
ftdl  wuy-k'Hve  or  right  of  way,  and  liberty,  power, 
and  authority  to  and  for  the  company  to  make  the 
said  branch  railways,  or  such  parti^  tin t>  df      w.  rr  to 
pass  through  the  lauds  of  Lord  Hastings,  upon  those 
lands,  to  hold  the  same  to  the  eoaqpiny  and  their 
assigns  ffnr  the  tann  <d  1,000  jean,  jiddiag  aad 
paying  certain  anna  therein  meatkoed,  }>riog 
(Huioiigst  others)  on  cobIk,  coke,  culm,  and  cindera 
conveyed  over  and  along  any  part  of  the  railways 
comprehended  in  the  Blyth  and  Tyne  Railway  Con - 
soli^tion  and  Extensions  Act,  1854,  which  should 
be  shipped  at  tbe  Port  Blytb  (other  than  ontaiii 
coals,  &c.,  therein  mentioneid}  the  sum  of  3s.  per 
ton,  ea<di  ton  coiuosting  of  18  chaldrons  and  ^ 
chaldron.    And  the  said  f  rui  of  iu  lenture  oontaiiK  d 
the  usual  powers  of  distress  and  entry  upon  tbe  said 
railways  in  oaae  **Qie  said  rents  or  sums  herahjr 
reserved  "  weitt  ttipaid  for  tbirlj  dapa  or  forty  days 
reepectively,  and  ft  eovenaot  by  ve  railway  company 
with  Lord  Hastings,  his  hem  and  nssigns,  tO  pay 
to  him  and  them  "  the  said  several  rente  and  sums 
of  money  herefailMfofe  warrad"  in  manwr  OMitak 
mentioned. 

Tbe  defendants  were  the  statutory  transferaaa 

of  til 0  Plyth  and  Tyne  Bailway  Co.,  and  they  bad 
recently  conveyed  over  the  Morpeth  branch  nmway 
coals,  <  Hk>  uiilcra  which  bad  been  shipped  at 

tbe  Port  Blyth.  The  plaintiff,  upon  whom  the  landa 
of  the  said  Loid  Hastings  had  diwilffed,  brought 
tliia  actioa  for  an  account  of  au4d»  ooftla^  fto.,  and  for 
pnynient  of  8s.  upon  every  "ton"  theteof. 

The  case  was  heard  by  Byme^  J.,  on  the  11th  Mid 
13th  of  June,  and  on  the  27th  of  June  his  lordsh^ 
decided  that  the  3s.  was  payable  upon  all  ooal,  Aq,, 
passing  over  any  part  of  the  Morpeth  branoh  tvQwagf 
(and  shipped  at  Blyth),  and  not  merely  upon  snob  aa 
passed  over  the  lands  of  the  plaintifT;  an  1  ho  psivo 
judgment  for  tbe  plaintiif  on  all  points  except  upon 
the  ^wtiMi  wbathar  the  aami  wid  for  win  iMli 
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whii  li  ]  H'fted  with  fho  ownership  of  th«  lf<nda  and  "f 
the  reversion  after  thw  t»aid  tfrm  of  1,000  yfiars.  (ir 
il^hether  they  were  paymenta  in  gro».<  not  i.^sutni; 
oat  of  the  Ju)d  and  not  payable  in  respeot  of  it,  and 
ooMaqiMiitly  not  dm  to  tho  plaiotiff. 

TIm  Mtion  now  enme  on  for  wguamit  vpon  this 
point. 

£vf,  Q.C,  and  (.iearije  HcmUrtoH,  tot  the  ploiutiff. 

Eady,  Q.C,  Asthnry,  Q.C,  and  ilfaelhini«w,  fnr  tl^e 
defenOHutR. — TLc  gniiit  of  way-leaves  is  not  a  dfiuixe 
of  the  land  .  Co.  Lift.  47a  ;  Jhiiinjck  V.  Ausihi.  \\ 
W.  R.  H-.V.i,  11  C.  H.  N.  8.  63-1.  The  land  wan  ic  t 
parted  with ;  there  was  merely  a  liberU]^  or  lioetitia 
Kiven  over  it ;  Clifford  v.  Boartt  22  W.  B.  S2H. 
L.  R.  9  C.  P.  S68 ;  Burton's  Oompendnn,  chap.  6. 
sec.  2,  p.  333. 

The  following  cnHcn  won*  aleo  referred  to  :  Ktpptl 
T.  BaiUy,  2  My.  &  K.  51 7,  at  p.  535 ;  Tulk  v.  Moxkai/, 
HffPbWS^  774 ;  Speiutt'g  cam,  0  Bop.  19a. 


and  with  the  otlier  powi^rs  given  to  them,  is,  in  my 
judgment,  an  it'corporoal  hMreditamaot,  a  property, 
and  an  estate  capable  of  being  inherited  by  the  heir 
(if  granted  to  an  individual)  and  of  being  assigned  to 
n  purchaser.    It  is  a  "  tenement"  within  the  defini- 
tion of  Lord  Coke,  1  Inst.  2Qa  being  uu  inheritance 
oonoeming  or  annexed  to  or  exercisable  within  a 
corporate  inberitunce.     I  havt  i  *  irly  fi  lluwed  the 
judgment  of  the  court  in  the  case  of  Afartyn  v. 
WiUianu  5  W.  K.  351.  I  H.  &  N.  817,  nt^  SST.  ttnd 
following  the  farther  raa«oning  in  the  invM  OMe,  I 
think  ilmttiiepIeintifF  is  the  ownw  of  the  wvemion 
within  the  Rtatuto  of  32  Hen.  8.    T^  quote  from 
p.  830  of  the  report:  "There  in  in  reality  the  rela- 
tion of  reversioner  ami  owner  of  jmrticular  estate 
between  them  ;  there  is  exactly  the  sanin  privity  of 
aatste  as   exists  between  reversioner  aud  tenant 
pcoptrly  10  oallfld,  »nd  npoo  the  determination  of  the 
term  the  entire  interest  in  the  land  wr>iild  revert  to 
the  plaintiff  as  upon  tbe  expiration  of  nn  <  r  ^nary 
lea&e.    In  the  ordinary  i^m  of  owner  m  fee  siuiple 
and  tenant  for  year*,  in  which  the  relationship  of 
reversioner  and  tenant  within  the  etntnte  oerteinly 
exists,  the  owner  nt  the  fee,  npon  the  determination 
of  the  term,  haa  vented  in  him  a  larc-'-r  ai-.d  more 
extensive  interest  in  the  vorpm  of  the  kud  than  the 
tenant  for  yarn  hHti.     His  interest  in  the  minerals 
■nd  timber,  and.  indt-ed,  in  the  aoil  itself,  is  very 
different  from  that  of  ouch  tenant."     In  the  case  of 
ifenmj  t.  Pasose,  12  W.  B.  973.  S4  L.  J  Ch.  82, 
the  deeitttMi  in  Mvrtyn  ▼.  WUUava  was  followed 
by     KiikIi  r»iley.    V.C.,    who    dealt     wi>b  other 
aatborities  be«rin(r  on    fh«  matter.     In  tjotij  the 
cases  T  have  referr»»<l  to  the  Bubject-iiiatter  was  a 
lease  "r  lieenoa  for  a  term  to  dig  qhina  day,  with 
MWilUry  powers ;  and  in  the  pretwnt  case  the  subject- 
matter  is  a  leate  or  licence  for  a  tenn  of  a  way-leave 
for  a  railway  to  be  made  and  uit-d  for  traftio  over  the 
grantor's  laui.    In  general  structure  it  follows  ttie 
form  of  what  is  called  "  L"a"e  of  a  way-leave  "  given 
in  Mr.  Davidsr>u's  Precedents,  2nd  ed.,  »oL  4,  part  I 
(Laaiea).    I  think  that  the  subjeoUmatter  in  the 
pireaent  eeae  ia  aaoh  «a  to  bring  it  within  the  prijid]<le 
of  the   decided  casee,    and  I  retVr  par'i<iil»irlv  to 
Buck<rl<hjf  v.  Ini/ram,  2  Yen.  jmj.  fi.VJ.  and  J'he  Earl 
of  P'Ttmore  v.  llnnn,  I  B.  &  Cr.  'ifM,  for  instances  of 
aaalogous  rigbtit.    In  the  latter  of  theae  an  ac^^tion 
waa  brought  tu  recover  rent  against  the  assignee  of 
the  licence  for  n  t  errn  to  cut  a  rhanoel       the  River 
Wey,  and,  although  the  actual  dedsion  turned  upon 
.^u.^  bsfewaan  tha  '«i'»nm1iiTn  and  tta  — '^-^ 


it  was  distinctly  held  that  a  mere  easement  m  tbo 
si'il  of  others  to  make  «hftiin«l«  and  towing-paths  it » 
real  hereditament.  The  oovenant  to  pay  rents  or 
annual  sums  in  the  preaent  case  is  ia  lavoar  of  ths 
grantor,  bis  heirs  and  assigns,  and  allhoagh  it  Is 
quite  true  that  some  of  auoh  rents  or  sums  are,  as  I 
have  held,  payable,  even  although  the  traffic  does  uot 
pass  over  any  part  of  the  plaintiff's  lands,  and  that 
thev  an  calculated  in  part  on  such  traffic,  never> 
thelees  I  consider  that  the  rents  are  payable  in  nwpeet 
of  the  hereditaments  leased,  nnd  that  the  plaintiff  is 
entitl(xl  to  suu  exactly  as  the  original  lessor  might 
have  done. 

Jiiilgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  Horace  Pe>l, 

Solidtora  for  defendants,  WilUamtam,  Hill,  A-  Co., 
fwA,  Kuy  Bnltkrmrth, 


June  1898. 


a  B.  Div.  ) 
(Daj  and  Lawrance,  JJ.) ) 

Alt&bb  v.  ALTRE£. 
8ka»obxmbibb  Financial  Co.  (1 

(VlaimanU).  (a.) 

Uiii  of  sale — Validity— Addrmt  t\f  grantee — Bills  of 
SaU  Act  (1878)  AnundnmU  Ad,  IMS  (4ff  ^HBVkL 

e.  43).  s.  9.  tchnluh. 

A  bill  of  tale  yiv€n  by  way  of  security  for  IJic  jiayjRti't 
of  money  is  void,  under  Bection  9  of  tfie  Bills  of  Salr 
Act  o/im,  if  tA0  address  nf  the  grantee  be  omitted.  It 
maka  no  difference  that  the  graiHlee  is  o  rtgietertd  cm- 

pany. 

Appeal  from  the  lichheld  County  Court. 

Goods  taken  in  execution  were  claimed  in  an  intffi- 
pleader  issue  under  a  bill  of  sale,  of  which  the 
claimants  wure  the  grantees.  The  bill  of  sale  was 
given  by  ^vay  f  socbrity  for  the  payment  of  money  by 
the  grantor  thereof.  The  mat^ial  words  were 
followa :  "This  indenture,  made  the  Ii'th  day  of 
March,  189ft,  betwena  John  AUres,  of  Tnaogle  Mm, 
Cbase  Town,  la  tiie  patiah  of  Hiammerwiek.  in  Vie 
county  of  Stafford,  farmer,  hereinafter  called  '  th« 
borrower,'  of  the  one  part,  and  the  StaflFord^hire 
Fiuancitl  Co.  (Limiteli  t  roinaftar  called  'the 
lenders,'  of  the  other  part  ..."  No  othw 
description,  and  no  addicss,  of  the  gBsatssa  aftpastsd 
in  the  bill  of  sale. 

The  county  court  judge  held  that  tiio  bill  of  sale 
was  void  under  section  i)  of  the  Bills  of  Sale  Act,  1882. 

Section  9  uf  the  Bills  of  Sale  Act.  1882,  provides  : 
"  A  hill  of  sale  made  or  given  by  way  of  security  for 
the  payment  of  money  by  the  grantor  thareof  shiul  bs 
void  uoleaa  made  in  acoordanoe  with  tha  form  in  the 
schedule  to  this  Act  annexed."  The  form  given  in  toe 
schedide  begins  as  follows :  "  This  indenture,  made  the 

 day  of   ,  between  A.  B.,  of  —  ,  i  '  the  ou- 

part,  and  0.  D.,  of   1  of  the  other  part,  wit- 


^  .Ifa^f/irifif,  for  the  clnirn.rinf  •*  -  Vr  lon^  as  the 
variation  in  the  form  is  not  a  material  variation  ths 
bill  is  not  invalidated  :  Ex  parte  Stanford,  Ir.  <■■ 
Barber,  34  W.  JL  2S7.  287.  607,  17  Q.  B.  J).  U9; 
Thmmu  V.  JTi^,  87  W.  JL  858,  18  App.  Oas.  508: 
/,i;iA«3f  V.  r,^fj{,'tt,  44  w.  R.  m,  ri«r»=>i  2  Ch. 

The  Act  dot-ft  not  r.-qiiirt-  thiit  the  bill  simll  be  in  the 
{a.)  Beported  by  C.  Q.  Wilbraham.  Eeq^.,  Barrister' 
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fkMBfravidfld.  bat  in  aooordanM  with  tlie  fooD.  All 
tbi  ii  MMvtiiil  w  tbftC  t  he  grants*  ihall  be  d«aoribsd 

•affideotlj  fur  xientiSoatton.  In  the  case  of  a 
rfgisterMi  oofupAny  tb«  name  alone  u  aaflSdent, 
bnaiue  no  two  companies  cau  be  registered  under 
tbawoe  name.  The  addrew  w)uld  therefore  have 
bra  mm  rarptumge.  It  ha*  baen  the  practice  of 
wnjmoom  to  deaoribe  a  eomfmiaj  by  giving  it« 
mme  only.  Partons  v.  Bmnd,  88  "W.  R.  388,  25 
Q.  B.  D.  110.  and  Sims  v.  TnMope  Ji-  Sv,.^.  i:  W.  i: 
97,  [1897]  1  Q.  B.  24.  are  not  in  point  tiiuce  they 
fim  only  to  tbe  addfNi  wad  dawiiptioii  ot  ilM 
aitartiDg  witnwa. 

OobdmI  rsferrad  abo  to  8imnum$  v.  Wooiumrd, 
40  W.  R.  G41  n  n  v.  C.  100;  Murru>/  v.  Murkeuzie. 
23  W.  li.  jyj.  L.  li.  10  0.  P.  625  ;  Fartuiis  v.  Brand ; 

V.  /W<  //w,  43  W.  R.  542,  [1895]  1  Q.  B.  898; 
Smith  V.  ihimmoud,  44  W.  R,  47S,  riS96]  1  Q.  B.  u71. 

Diiiturmlf  for  tbe  execution  creditor,  was  not  called 

DAT,  J.— Tbe  objection  tak  n  k  tins  bill  of  sale  is 
«dl  faud«d.  Section  9  of  the  Bills  of  Sale  Act  of 
1M2  ivoviflw  fltst  a  bni  of  sale  shaU  be  void  unlets 
i»i»Hi»  in  acoordanr^e  with  the  form  in  the  achBfliil"  id 
th«-  Act  When  on*i  1 'oks  at  the  form  in  thf  schedule 
AM  finds  that  the  prHntfP  is  dencrihed  ns    'CD.  of 

 ."  Tht  ccntt.ty  court  judge  held  that  tbe  bill 

MM  not  in  aooomlmtee  witb  tbw  form  beetnse  the 
hknk  apace  after  tbe  natue  of  the  grantee  was  not 
fiUt-d  np,  and  no  description  or  adOresa  wa«  givfn  uf 
tbegrantei  I  think  tli^  l  unty  Qontt  jodga  WM 
right  an  1  that  the  bill  of  y  tie  is  bad* 

T  '  v,  ;:a:v     J.,  oQQoorred. 

Soliciton  for  the  appellaats,  SmiUt  db  Co.,  for  L.  W. 
Limh  A  Sdm,  WalMll. 

Solidtora  for  the  r«Bpoiiideiit»  FUmam  A  &nm,  for 
Amws  4:  Son,  liobAald. 


IN  BAKKBUPTOT. 

(Wagbt  ^i^iedy,  JJ.)  I  ^' 

I»  f«  BxBVSife. 
Sk  fmU  9bm  BtULMD  of  Tram,  (a.) 

Btukntfdey  —  Di$eharge  —  Bankrupt  emvided  under 
DtUirrt  Act — Ritrriiil  rmtmit  fur  not  n>/u$itig  dis- 
dury — Bankruptcy  Act,  1890  (53  A  M  Viet*  c  71), 
<  s  [2)-DMan  Ad,  1869  (8S  it  SSVid,  e.  62), 

M.  14,  15. 

By  «dw»  8  (2)  of  the  BankrujfOcy  Acl,  1890.  "  The 
amrt  thatl  re/tue  the  (/laeftdt^  in  all  mte*  where  the 
iaain^  Aim  mnmiUed  aiqf  mUdemeanour  under  tite 
JMkn  Atl,  1869,  .  .  .  wtlaM  fur  fpeeio/  reaton$ 
thf  Kurt  dhirici$e  dtterminet." 

Tht  cvurt  has  no  diocrttion  to  grant  (»  diteharge  in 
aut$  Jailing  under  tfir  iilyjve  section,  unleti  thrre  are 
t^mttanta  in  the  caa«  up<m  which  special  rtatone  can 
dnrltf  be  founded,  and  such  circumttanctt  thmtld  le 
ftrtiadarly  id  firth  im  IA«  crder  of  <f tscAofffk 


(s.)  B«potted  by  P.  M.  Fuurau,  Bm|..  BmUbU' 


Appeal  by  tbe  Board  of  'I^rada  against  a  deciaiou  of 
bis  Honour  Judge  WMt»borne.  Q.C..  in  thm  county 

court  at  Birroinghiiui.  gniiiiing  tLo  1)!iiilrupt  hm 
diacharge  snbjtH  t  to  a  sus-pfcijjiiiju  of  two  ymrs. 

The  V)aukriij)t  had  beeu  ai1jiidicate<i  in  1892,  and 
had  been  convicted  of  mindHiueanonrs  under  sisotiona 
14  and  15  of  the  Debtors  Aut,  1 869,  wad  oudergone  « 
aentence  of  six  months'  imprison  ment. 

He  applied  for  his  dischnr^  in  1898,  and  tbe 
! "fi  i'»l  receiver's  report  (  i  tl  ■  a|)p1ication  not  only 
not  uut  the  conviction,  but  i>everal  othor  uiroum- 
etBDoes,  auch  as  asset:!  Qudor  ten  shillings  in  tbe 
IKHmd,  wbiob  would  have  made  it  impossible,  even  in 
tbe  enenoe  of  ray  oooTiotiao,  fbr  the  judge  to  have 
given  a  loss  siupeusiou  than  two  yewi. 

By  seotiou  8  (2)  of  thn  Bankruptcy  Act,  lSf>0, 
"  The  court  fthall  rofusc  the  di-chti'-ge  in  all  cjwes 
whi  re  ihe  bankrupt  bos  commit t)'  l  a  uuitdi  uieaiiour 
under  the  Debtors  Act,  1800,  .  .  .  uuleM  for 
special  reasons  the  csnrt  otherwise  determinei."  In 
the  present  case  the  jtidge  found  that  there  WBM 
•p^-oiHl  iva«on8  for  not  rsfaaing  the  discharge. 

The  order  of  discharge  stafed  n  >  fauta  on  whicb 
"  speciHl  reasons  "  could  be  based,  except  that  sunie 
of  tbe  jury  at  tbe  erimioal  tnal  bad  ifuommended 
tbe  beokmpt  tu  mercy.  The  judgment  stated  tbafc 
the  bankrupt  wait  a  youug  uisu,  and  had  been 
sufficiently  punishfd  hy  the  nentenc«  Ite  bad  under- 
gone. In  a  noti*  ajip'-nded  t)  flii'  j iul»;iii<>tit  the 
learned  judge  Rtnted  that  bo  bu<i  qucKtioutid  tbe 
bankrupt  himself  and  come  to  the  ooncluaiou  that  his 
crime  was  largely  due  to  "  oonfusion  end  dietrass  " ; 
and  that  it  wonld  be  for  tbe  bonnfit  of  his  or«ditof« 
to  grant  him  his  diHchrtrpp  tis  so  iii  ns  posKible. 

The  Board  of  Trade  appcnlc^l  against,  the  order  of 
diioheige. 

Muir  Mackenzie,  for  the  afupdJaiita.— The  judge 
cannot  find  that  there  are  special  rea>'OOS  for  not 
refusing  a  discharge  without  them  being  facts  upon 
which  to  ground  tbosn  rctisons.  Tin  j£uial 
receiver's  report  in  this  casa  discloie<l  uo  special 
MHOns,  and  the  only  fact  on  which  they  were  based 
ntma  to  have  been  the  statement  auide  in  court  on 
beariog  of  the  application  tiiud^  some  of  tbe  jury 
bad  roconunended  the  bankrupt  to  mercy.  The 
judge's  opinion  that  the  baukrupt'a  crime  was  due  to 
confuxion  and  distress  is  nO  faot  upon  which  ^esill 
reason  n  can  be  founded. 

Ha  cited  In  rf  Btchardson  mid  Webster,  4  Morr.  22 ; 
Kx  parte  Cmth  Afail  Co.,  B'  Pai/pr,  lio  W.  R.  89,  18 
Q.  B.  D.  154 ;  and  /«  re  HedUif,  Ex  jxirttt  Tkt  Board 
o/2Wiif8,4SW.B.46i. 

F.  0.  WiUi$,  for  the  bankrupt. —There  were  the 
special  reasons  in  this  case  that  the  bankrupt  bad 
been  undischarged  ainct;  1892,  and  that  his  convkiion 
rendered  it  difficult  for  him  to  obtain  employment; 
and  tbe  official  rooeiTer  did  uut  contend  in  the  court 
bekwr  that  tibere       no  epeciel  roMonii 

Wbiout,  Jr—1n  thfa  oaee  the  learned  judge's  order 
reoitea  tbe  fimfinfifKngi  and  the  iaet  tiieA  u»  debtov 
was  convicted  of  m&demeanonrs  mder  the  Debtors 

Act,  therefore  by  section  8  (2)  of  the  Bantrtiptcy 

Act.  1S!K),  ])r  1110  facie  tbe  court  would  hiivo  no  power 
to  grant  hi8  iliscliargi-.  Tho  eniu  tment,  however,  is 
qualified  in  this  way :  "  Unleas  fur  special  reasons  the 
court  otherwise  determines."  Now,  it  seeme  to  me 
that  in  a  case  where  the  court  finds  there  are  special 
reasons,  it  should  clearly  specify  upon  what  those 
xeMOns  are  based. 

The  order  in  ilui^  case  assigns  as  a  special  reason, 
nnd  aa  the  only  special  reason,  that  ihe  ]Qiy  alinn^y 
noomnunded  the  benkmpt  to  merqy.  Kiettna  to 
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High  Coobx. 


Thx  Vvsmku," 


HioB  Oovrr. 


me  that  that  would  not  be  a  spncial  roaaou  in  any 
OMe.  and.  as  it  ttirot  oafc  herd  that  the  reoommenda- 
was  only  maie  bT  some  of  Hie  fntf,  Chen  li  reaUy 
IIOtHni;  in  it  at  all. 

Yet  tbo  orJ  r  mny  havo  been  carelessly  drawu  up,  so 
we  will  look  at  the  judgment;  bat  in  the  judgment 
no  p%rttcalar  ground  for  special  reasons  can  be  found  ; 
it  only  states  that  the  bankrupt  is  a  young  man,  and 
hM  beaa  puniahod  toe  1m  mm»  by  the  imprisonment 
be  Itfli  nndergoas.  Then,  in  s  note  appended  to  the 
jndtrnient.  the  learned  joidge  states  that  he  examined 
the  baukrapt,  and  came  to  the  oonolosion  that  his 
orime  was  the  result  of  confusion  and  distress,  that  he 
had  raolv«d  to  Uto  mi  honart  Ulo  m4  pwhit 
cnditon,  and  that  It  wvM  bo  for  tiio  heoeBt  of  Idi 
creditors  to  er^nt  him  bis  dischargfl.  T  cannot  see 
how  the  cTdditAra  would  Ixmefit  by  his  dischargp,  and 
on  the  whole  I  oonclmle  that  the  learned  judge  gave 
more  weight  than  he  was  entitled  to  to  tbe  oiroum- 
Btances  which  inclined  him  to  mercv,  and  that  in 
skiiotaen  tlw  di«hargo  •honld  havo  dmb  sbwlntaly 


r.  J., 

It  WM  lalrnqmnliy  amoged  by  conient  that  tho 
bankrupt's  discharge  shorilil  be  granted,  subject  to  a 
judgment  for  £'2,000  aud  a  ismpeusion  for  two  years. 

Solicitor  for  the  appellants,  The  Solieitor  to  the 
BomrdefTnda. 

Solicitor  for  the  respondent,  MouHee  Metdty,  for 
Wtdta  «£  Oo,,  Birmingham. 


Vkol).  I>ir  ."c  Adm.  Div.  \  ,  ,   »  .  .-^ 

Admiralty.  /  '* 

*'TUK  FULUAM."  (a.) 

Sh%p—8aivagt — Detention  of  salved  property  by  receitter 
i'f  »,  V  F'nnces  rendered  Ui  prvjieriu  within  British 
loat^r.—Mrrcfutni  Shipping  Ad,  1894  (67  <fe  M  Vict, 
e.  60),  »«.  510.  646.  647. 548,  552,  8W,  Vtl-'Mmmng 
<if  "  talvagt  dae  under  thit  Ad." 

it  iajpfoiridtd  hjf  tmHon  552  of  th»  Merchant  Shipping 
Ath         that,  where  ealvage  i«  tkie  to  any  penon  under 

tkU  Act,  the  receiver  shall,  i/tftc  aulvinje  is  due  in  rrstprrt 
of  eervuxt  rendered  in  tuiiiting  any  veaect,  or  in  taving 
life  therefrom,  or  in  taving  the  cargo  or  appartl  tkotqft 
detain  the  veuel,  or  oargo,  or  appanL 

HM,  iKol  the  wortU  "  mUvage  dm unthr  thit  Ad^  in 
thie  eedion,  were  not  cmffne'l  to  cases  where  Mihvfjr  ims 
made  payahle  Inj  the  ixprtM  eiuictmei,t-»  of  th>-  Act,  iui 
extended  to  cuses  where  salvage  mi'jht  be.ri>me  payable 
Wider  (Ae  deerte  qf  any  court  Jumng  jtaritdietion  reoog- 
mltedarteitfmm  Ig  ttt  Actio  deem  the  payment  of 


Tbio  waa  an  action  instituted  on  beh^  of  the 
Britain  Steaauhip  Co.  (Limited),  the  owners  of 
the  EriHsh  steamship  /"  /'r;  j,  against  Thouia<i 
Hodsoa,  receiver  of  wreck  aud  collector  of  custouui 
in  ttlO  port  of  Plymouth,  to  recover  the  sum  of  £60  as 
daoum  anstained  by  th«m  ligr  caaion  of  the  detention 
of  TXe  FuOam  from  fba  ISOi  ot  Dtoember,  18»7, 


da,)  Bafutad  C 


F.  Jemmwx,  Bi^., 
at-Law. 


when  the  reesel  was  ready  to  i)roo^ed  to  »e».  until 
the  20th  of  Deoember,  1897.  when  the  said  steamthip 
wa$  released ;  snflll  detention  being  alidad  to  hava 
tiknn  place  in  coniioqufnce  of  the  action  of  the 
defendant  in  the  circurastaucas  m'sntioued  io  the 
statemect  of  clHim. 

On  this  point  the  statement  of  cliim  stated  that 
about  the  14«h  of  Daoaaibar.  1897.  The  Fulham, 
wliilat  on  a  voiFHI*  fnm  Salioa  to  Ihinkirk»  ww 
short  of  fad,  and  on  or  aVont      16th  of  Decambar. 
when  in  the  Eogllsh  Channel  at  a  distiuce  of  abciut 
twenty  miles  from  the  pjtt  of  Plymouth,  The  Falitam 
was  taken  in  tow  by  the  steam-tug  Flying  Buztard 
and  brought  into  Plymouth  on  tbe  same  day ; 
fliat,  actmg  on  tbe  suggestion  of  tha  maitar 
or  owners  of  The  Flyiiuj  llta^nnl,  the  defendant 
directed  and  secured  the  arrest  and  detention  of  Th'- 
Fulham  as  from  the  liith  of  December  by  placing  a 
man  on  board  her ;  that  no  legal  prooeedingi  were 
taken  by  or  on  behalf  of  tbo  owners  of  Tke  Ftpimg 
Buzzard  until  the  20th  of  December,  1897,  when  a 
writ  was  issued  in  the  Admiralty  DiTision  of  the  High 
Court  of  Justice  claiming  sal  - igtj  n  iiiuut  ra".: m  ;  tin  : 
that  on  the  18th  of  Deoember  bail   was  tendered 
to   the   defendant  in  any  amount  required  by 
tha  olaimanta  and  an  nndartaking  for  l»aal  waa 
fnrihar  offar«d  by  loNdton  acting  for  tha  owaaca 
of  The   Fulham,  but    tlir    defendant  refused  to 
accept  any  such  nndertakiag  as  aforeeaid  or  allow  tbe 
release  on  any  bail  whatever.    The  statement  of 
claim  forthar  alleged  "  that  the  aaid  detention  and 
amat  of  tbe  aaid  atoaaislnp  was  wbdly  illecal,  and 
was  not  to  any  extent  warrante»d  or  jnstiSoa  hy  the 
terms  of  the  Merchant  Shipping  Act,  liiM,  or  any 
other  statute  having  relation  to  tbe  fuaotion  of  a  re- 
ceiver of  wreck,  and  that  the  defendant  in  arbitranlj 
refusing  to  accept  bail  or  the  soBoitoia*  undertaUng 
for  bail  on  the  18th  of  Deoember  was  guilty  of  groai 
dereliction  of  duty,  and  was  legally  liable  for  the 

OOns  f ■ '  j  u  >  ■  1 1  cf  s  t  li  f'  r  e  o  f . 

The  defendant  appeared  and  delivered  a  defence 
wherein,  after  admitting  the  ftatenwnta  in  tiM 
itatement  oi  olaim  aa  to  tha  awtiaaa  mlacad  by 

The  Fhjiuij  Bmaard,  and  the  towing  of  The  Fniham 

into  the  port  of  Plymouth,  and  that  hp  had  d-itaiaed 
that  vessel  while  iu  Ply  mouth  Hiirbuur,  pleaded 
that  he  had  detained  her  at  the  request  af  the 
master  of  The  Flying  Buzzard  to  whom  salvage  waa 
than  doa  under  tbe  Merchant  Shipping  Act,  1894,  for 
services  rendered  in  assisting  The  Fulham,  and  other- 
wise ;  that  on  the  18th  of  December,  1S97,  two  suretiee 
w-T,'  iirnj), ,siMi  ti)  the  dofv'iiiijint  as  security  on 
bebaU  of  the  plaintiffs  by  tbe  plaintiffs*  solicitors,  bat 
the  proposed  security  did  not  satisfy  the  defendant 
andnaso  infofmad  the  laad  ■oliatoii^  and  cafoaed 
to rdaasa  tiia  nid  veaad;  tbi^  eava  aa  afoiaaald  no 
bail  was  tendered,  nor  was  an  undertaking  offered  by 
the  plaintiffs'  solicitor,  nor  did  the  defendant  rofuie 
to  accept  any  such  undertaking  or  allow  the  release  of 
the  vessel  an  any  bail  whatavor,  bat  tha  plaintiff*' 
solicitors  were  iofonnad  by  tiM  dafandant  that  iba 
vessel  could  be  released  on  bail  being  given  to  his 
satisfaction,  and  that  on  the  20th  of  December,  1 897, 
security  was  given  by  the  plaintifTd  to  the  satisfaction 
of  the  defendant,  aud  the  defendant  accordingly 
released  the  vessel  on  that  day.  The  defenoa  fnT' 
ther  alleged  that  the  defendant  would  rely  on  awtion 
552  of  the  Merchant  Shipping  Act,  1894. 

Jima  10.-"nta  mit  waa  heard  before  Bamea,  J., 
when  one  witness  was  examined  on  behalf  of  the 
platntiSs,  and  the  defendant  gave  evidenoa  on  hia  own 


Rolion,  Q.C.,  and  J.  .i.  fr-r-^iHt.,!!.  for  the  plaiutiffj. 
-The  dafafidant  had  no  |urudutioa  or  power  to 
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txmt  or  iHthk  Tf>'  /  //lam.  The  power  cooferred 
bf  Um  MetehAntSbippioK  Aot,  1891.  a.  fid2,  it  limited 
to  OMW  vhtTC  admig*  it  **  dm  nndar  tb«  Aot  *'— that 

i«.  f 0  M-vs  whfre  nfilvrim  ia  cliimpd  bj'  lifp  snlvora 
un  Jer  section B  o4 4  itiul  o-lo  of  the  Act,  whirli  iiinkelife 
•I'tagn  pa)-(ible  in  certiiin  cases;  c,r  wlirT>'  Sftlvage  ia 
payable  by  sectioD  >t6  of  the  Act  ia  the  ooset  of 
MTrioea  r«ndei«a  to  WMoke  or  vemeU  stranded  or  in 
dbtma  in  or  IMM  the  oouis  of  the  United  Kingdom, 
^ow.  the  MrvioM  rendered  by  the  owners,  maatcr, 
'  Pew,  of  The  Flying  Ituzzan}  were  not  life  salvage 
•>r\ic(»:  The  Cargo  tx  WiM*ntg  (2«(i  «ui<},  'i  Aap. 
Mar.  Caa.,  N.  8.  dO,  44  L.  J.  Adm.  4d ;  and  were 
aol  Hnieee  to  jgopwty  stnuided  or  in  dittnee  in  or 
war  ^  ooaate  of  TToltad  Xittgdmn,  but 
»*'nice«  to  projxrty  in  distress  on  the  hig'h  seaa 
t»tuty  miles  from  the  coast  The  expression 
"  on  or  near  the  coasts  of  the  United  Kingdom " 
DiUkt  clearly  be  liiuited  to  MTvioes  rendered  within  a 
mirine  l«>agQe  from  the  oomI— [They  referred  to  The 
Lf<!i,  4  W.  R.  322.  Swn.  10  ;  77,.  Mac,  7  P.  T>.  120, 
WW.  R.,  Dig.  106]— and  The  Fulham  being  safely 
in  tow  if  T':<-  Fl[i>)nj  lliizuinf  when  she  was  within 
that  distaaoe  of  the  rotot  cannot  hfi  sai'l  to  bavM 
tben  been  in  dtotress.  The  plaiutiffd  are  therefore 
midfd  to  WBorer  the  damages  they  claim,  the 
MntiOD  of  0Mflr  vessel  being  ^hont  jurisdiction. 

.Sir  Bobrrt  Fifth'/,  S.G.,  tmd.  Sutton,  for  the 
defendant. — ^The  deftoidant  acted  in  e^ery  respect 
IfgiUj  wbaa  Im  detMoed  2%e /WAem,  ioeemiicb  m  a 
mim  for  **dDe  undorthe  Act**  was  made 

^eainst  ber  by  the  owners  of  Thr  Fli/in</  Jtuixnnl. 
TLf  expression  "  daVage  due  under  the  Act"  does 
::ct  only  refer  iio  lifi'  mlvage  claims  witliin  the  Act 
ioid  c'aims  for  salvage  rendered  to  wrecks  or  vessels 
ttnoded  or  in  iUtnwt  m  or  near  tiw  ooaets  of  the 
United  Sngdom,  bat  refers  to  every  claim  for 
•sltag*  on  property  within  the  district  of  the 
ri-f(-iTeT  \vlii;_:h  may  Ix-wmie  due  and  jjeiytible  by 
iWjudgtneDt  of  any  of  the  courts  or  tribonak  on  which 
the  Merchant  Shipping  Act,  1894  oonfers  jurisdiction, 
or  whidtaiemsptlooed  thwein  as  oourta  oar  tribanals 
bslore  wlneb  HNa^  dalais  may  be  dotarmfned: 
see  MerchiTit  Shipping  Act,  1894,  ss.  544  to  S.W  and 
y>\.  £s})ecmliy  \»  this  the  case  as  to  claims  for 
^^ilface  over  which  the  Admiralty  Divis-'on  is  given 
jansmetion  bgr  section  66^.  as  that  section  really  deals 
villi  dl  4^rinM  fat  salvage  to  property  whether  in  or 
near  the  coasts  of  the  Uuitfd  Kingdom  or  otherwise. 
Thnre  is  nothing  in  the  Act  leading  to  the  ntirrow 
o  nrtruction  for  which  the  plaintiffs  contend  being 
pot  oD  the  powers  of  detention  given  to  rpoeivers  of 
wreck,  and  the  Legislature  has  in  fact  given  the 
leamw  of  wreck  <tf  the  disttiot  nnder  uw  5d2nd 
Mtlion  ibe  power  of  detention  on  bdialf  of  the 
lalvor  which  th«'  t'^lsnr  himself  had  by  virtue  of  IiIn 
oommoo  law  lieu  for  salvage,  a  lien  which  existini 
wherever  the  services  were  rendered.  [They  referred 
to  Ba^trd  t.  Jomss,  I  Lord  Rnj^mond  ^2, ;  WilliAmi 
sdl  waee  Adniriihy.  FkneUoe.  2nd  «d.  p.  132.] 
By  «3ttion  the  receiver  in  whose  district  salved 
ph  pertj  14  luand  niay,  on  application  of  either  party, 
apjioint  a  valuer  to  value  the  property  where  any  dis- 
pats  as  to  salvage  arises,  and  by  sections  ■')2:$-526  a 
Msienr  may  deal  with  any  unclaimed  wreck  found  in 
toy  part  of  her  Majesty's  dominions,  including  there- 
is  any  derelict  found  in  or  on  the  shores  of  the  sea 
:n  :iL)  p':irt  I  if  her  Mfiji.-sty'a  <lominions.  If  tliH 
powen  of  a  receiver  as  to  the  detention  of  salved 
'Msils  was  meant  to  be  confined  to  salvage  earned  on 
or  near  tbo  ooM*  Umm  iMt-manliuned  Motiom  would 
^loally  havtt  been  Vmitod  to  euee  wlier*  tlie  dispute 
w  to  f^uch  sivlviigf^  liiirt  to  (Ic-rvMdM  abandoned  on 
UI  hmi  iLb  ooMsts  of  the  Ututd<i  Kingdom.   Bat  tiie 
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ftervicee  rendered  to  Tka  FMam  aalvage  servioes 
rendered  to  theUmot  tboM  on  boud  Tht  FtOham, 
as  well  as  to  hertdf  Mid  ber  cargo,  and  the  defeoda&t 

waH,  in  fact,  jtisttfip-?  in  .^pffiiiuug  her  even  under  the 
c.jiiatruction  tho  piiimtiilr*  put  on  the  A5'2iid  sec- 
tion— a  greiit^r  salvage  reward  always  bm  g  due 
where  lives  and  property  are  saved  by  salvors. 
Mdnorert  llinv  was  a  continuous  salvage  service  to 
property  performed  by  the  salvors  as  long  as  The 
Fiilhnm  was  in  tow  of  The  Flying  Buzzard  and  until 
sli  >^rr;  ,  1  111  safety  at  Plymouth,  and  salvage servioee 
were  rendered  to  her — a  distressed  vessel — when  she 
was  "on  or  near  oouto  of  the  United  Kingdom  *' 
evenif  thew  wi»da  at*  oonfiocd  to  wrnoea  rmdcred 
wttUn  fhc  territonnl  Units.  The  wards  '•nen'tho 
Mists"  lif'  wlilrT  than  the  word<!  "  on  the  coasts  *' 
aud  mav  well  include  servioes  rendered  within  twenty 
miles  « the  aluirai 

At  the  close  of  the  arguments  Mr.  Juttioe  Bsroes 
intimated  that  the  opinion  of  the  court  was,  that  in 
arresting  uid  detaining  The  Fulham  the  defendant  had 
acted  justitiably  if  he  had  had,  under  the  Merchant 
Shipping  Act,  1H94,  jurisdiction  to  so  arrest  sad 
detain  her,  and  that  as  to  the  question  of  jarfedietiail 
flie  oomrt  would  take  time  to  ocnaider. 

Cht.  a<fr.  wstt. 

Ji>iy  7.-BA&NB8.  J.— [His  Lordihip  ststcd  fhe 
facts,  aud  continued :] 

Upon  thevo  faots  the  question  is  railed  a«  to  whether 
or  nut  the  defendant  was  entitled  to  arrest  and  detain 
The  FuUutm  nnder  the  powers  conferred  on  him  nnder 
the  oj'Iud  eirtion  i:f  the  Merchant  Shijiitinp  Act, 
l^iH.  There  was  a  further  point  made  at  the 
hearine  beion  nn  that  the  defendant  on  the  18  th  of 
Deosnwcr  iatpscpsrly  tefossd  to  aooept  seoantiy  on 
the  nndsrtslang  of  the  pJaintifb*  soueitori  to  gins 
security,  but  after  hearing  evidence  on  both  ^lirles  on 
this  point  I  decided  that,  assuming  the  defendant  bad 
power  to  arrest  and  detain  the  veHttel  at  all,  be  did  not 
improperly  detain  her.  The  plaintiffs'  case  was  that 
their  solicators  offered  sureties  or  an  ondcrtaking  to 
put  in  boil  and  that  the  defendant  improperly  refused 
to  accept  either.  The  defendant  stated  that  he 
required  tin-  'lUretii^  to  Justify  <>t  the  assent  cf  the 
salvors  to  the  sureties.  The  sureties  did  not  justify 
aud  the  aHseot  of  the  salvors  was  not  givsn  until  the 
liOth  of  Deoember,  when  the  vcMsl  mm  nlAsssd.  I 
was  of  opinfon  that  the  defendsnt  was  eotiflad 
to  act  aw  Ik  iil.  He  waa  bound  in  the 
interests  of  t:he  salvors  to  tak«  the  proper  steps 
to  satisfy  himself  that  the  security  offered  was 
adeiiuato,  and  the  nsaal  course  is  to  require  tho 
sonties  to  justify  unlsBS  tho  sslvorB  dispensed  with 
justification,  and  as  soon  as  the  sal  vera  assented  to 
the  sureties  he  released  the  ship.  Uutil  then 
security  tu  the  reasonable  K>itisfactiuu  of  the  dafsndant 
under  the  dd2nd  section  had  not  been  given. 

TheqacMion  now  to  be  decided  depends  entirely  upon 
the  construction  of  certain  sections  of  the  Merchant 
Shipping  Act.  1894.  The  plaintiffs'  contention  is  that 
no  salvage  ia  "  du  j  fo  m  y  person  under  the  Act,"  titil 
that  therefore  the  defendant  had  no  right  to  detain 
the  vessel.  The  argument  in  support  of  this  view 
is  that  Iqr  tha  words  in  seotiflB  "mingfi  dim  to 
any  person  nnder  this  Aot  **  is  meant  sslvaga  mada 
piy  tblc  by  sections  544,  M5,  and  540;  that  the 
operation  of  the  5d2nd  section  is  contiaed  to  such 
salvage,  and  that  the  salvage  in  question  in  this 
case  did  not  bseoma  payaUa  nndar  anj  of 
theee  seeliona.  SeOtions  644  and  946  ocnsolidatin* 

the  aectioiTS  of  earlier  Actj^  malre  salvrigo  firtyiible 
fur    aaving   iiie   m    certain   cases,    ^xi^X  twiwn 
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M6  ia  in  these  tonus :  "  Where  aar  veasel  is  wrecktKl, 
itamded,  or  in  distrem  at  any  puMat  or  near  the 
ooMte  of  tho  Uaited  Ejngdom  or  my  tUdL  water 
williiB  tbo  Undt*  of     Uttttad  KfBgdom^ 

arp  rendererl  by  any  per.s  jn  io  assisting  that  vewpl  or 
saving  the  oATgo  or  apparel  of  that  vessel  or  auy  part 
thereof,  and  whers)  srrvices  are  rendered  by  any 
penKm  other  than  a  reoetver  ia  stviog  any  wreck 
thoro  iball  be  payable  to  salvor  by  thA  owner  of 
the  veesel,  cargo,  aprKirol .  or  wreck  a  renionableamoant 
of  stlvage,  to  bo  aeterminod  in  case  of  dispute  in 
maunor  hereafter  appefti  ing  "  Ap  irt  from  any 
argument  as  to  life  salvage  the  argument  is  that  The 
FMam  was  not  in  distrms  at  any  plaoe  "  on  or  near 
fbs  aoBiti  of  the  Uaitad  Kugdom*"  baoaoae  ttie  «pot 
wlim  ahe  was  f oimd  waa  twwnty  mflei  off  &e  <ioait, 
and  that  such  a  spot  is  not  within  the  meanitig 
<>f  the  words  "  on  or  near  the  coast."  Tbe 
broad  contention  on  behalf  of  the  defendant 
ia  that  saetion  552  is  apfdioabla  not  aaXy  to  oaaea  of 
aalvage  made  payable  by  aaotiooa  944,  646,  and  646, 

but  to  all  claims  for  salvage  which  mny  b«'00ine 
payable  by  the  decree  of  any  court  having  jurisdiction 
under  the  Act  to  dotermino  disputes  as  to  salvage. 
The  point  is  not  free  from  doubt,  though  the  doubt 
is  less  to  my  mind  thaa  it  would  have  been  had  a 
similar  point  b«%n  rais«d  under  the  Acts  ooosolidated 
by  the  Act  of  1894,  which  differs  somevbat  from  the 
eiirlir.r  Art,  On  the  who]>_'  T  nui  of  '"'[uiiioa  that  the 
defendant's  contention  is  correct.  Under  section  M7 
Of  tiia  Act  of  1894  disputoa  aa  to  the  amount  of 
aalvagOb  wfaefchar  of  lila  or  propartjr,  and  whether 
landarad  wiCldn  or  without  tha  TTnited  Kingdom, 
are,  if  not  settled  by  arbitration,  agreement,  or  other- 
wise, to  be  determined  sunimanly  aa  provided  by  the 
Act — that  is  to  say,  in  Eogland,  in  certain  cases  of 
consent  or  limited  amounts,  by  a  county  court  having 
Admiralty  jurisdiction,  otherwise  bv  the  High  Court 
in  Rngland.  By  section  o6o  the  Tligh  Court,  and  in 
Scotland  the  Court  of  Session,  are  to  have 
jurisdiction  to  docido  upon  all  i  lnims  whatsoever 
relating  to  salvage,  wb other  the  services  in  respect  of 
wUflll  aalfage  is  claimed  were  performad  on  the 
high  seas  or  within  the  boundary  of  any  oounty,  or 
partly  on  the  high  seas  and  partly  within  we  boundary 
of  any  <  ouaty,  and  whether  the  \vr>:iL]j  iu  r«n]irx;t  of 
which  salvage  is  claimed  is  found  on  the  sea  or  on 
the  land,  or  partly  on  the  sea  and  partly  on  the  land. 
Thia  aaotian  oompriaea  the  oeoaral  juriadiotioa  which 
tlM  Admiralty  Oooxt,  now  nrming  part  of  flia  High 
Court,  exercise  In  salvage  cases  in  respsjct  of  sorvicos 
on  the  bij^h  Bean,  uud  roputtts  the  provisions  of  earlier 
itatut*^a  ;uider  whii  h  the  jurisdiction  of  the  Admiralty 
Court  was  extended  to  oases  ofaalvageooourring  within 
the  boundary  of  a  oonnf^.  Tha  wocda  in  section  562, 
"  whara  salvage  ia  dna  to  any  person  under  this  Act," 
oan  hardly  be  ooostmed  Btorally  booaase  whether  a 
chum  i.H  mmhi  fi)r  s^il vnf::,'o  tlio  f  igh!  to  rtrover  which 
is  exprosflly  conferred,  or  for  salvage  recoverable  in 
courts  which  have  jurisdiolioii  oonnmd  190a  tham 
hy^  the  Act,  in  either  oaas  the  salvage  award 
aniotly  speaking  beoDmaa  dua  by  the  judgment  of 
the  oour!.  Tlit*  t-rm  "■Inc.  imder  the  Act" 
appears  to  have  been  uBmd  as  a  general  expression 
to  cover  any  salvage  which  the  Act  contemplates 
being  awarded  by  the  courts  mentioned  in  it,  the 
jurisdiction  of  which  is  conferred  or  recognized  by 
it.  Moreover,  since  the  Admiralty  Court  had  juris- 
diction within  the  bound^y  of  a  ooimty,  it  is  difficult 
to  so*'  in  what  cases  a  claim  for  salvage  eaii  bi  iwnic 
imder  sfction  d4ti  which  could  not  have  been  made 
without  it ;  so  that  it  seems  unreasonable  to  limit 
section  552  to  one  class  of  salvage  and  not  to  astend 
its  proviaiona  to  aalvajga  di^os  genaraUy  for  which 


Two  other  points   were  taken  by  oouna^  for  . 
the  defendant.     The  firat  waa  tiiat  in  soy  nev 
of  the  oaaa  the  dtdlondant  waa  antitled  to  dstaiA  , 
tha  vessel  hecaaaa  th«  aalvaga  aswioaa  m  qois> 

tion    had  been   rendnrel   partly   in  saving  Uf*. 
Thf  FnJham  was  iu  a  position  in  which  there  wwald 
be  some  risk  to  the  lives  of  those  oa  board  her,  h, 
the  salvage  suit  agiuni*-.  h<»r  and  her  oarfl;o  and  freight, 
which  was  heard  by  me,  an  award  of  £900  was  givn 
to  the  salvors  for  bringing  her  into  Plymouth,  ud  I  j 
found,  on  the  advice  of  the  Elder  Brethren  of  the  j 
Trinity  Hnusii,  who  ns-.istrd  me,  that  there  wm  ri»i; 
of  her  going  ashore  and  beiog  lost.   Bj  that  u 
was  aoma  tfiik  of  Kfa  irilioh  would  ftMm  an  element  in 
conaidaring  an  award  on  a  daaai  anbataotialW  uds  1 
for  saving  the  property,  it  oannot  ba  asM  fhat  ttl 
lefendant  had  no  jurisdiction  whatever  to  detain  tli» 
veHseL    The  plaiiiti£b'  counad  made  no  effectire 
answer  to  this  point. 

The  other  point  waa  that  Tht  Fuiham  was  ia  du- 
treai  at  a  plaoa  on  or  near  (ha  ooaata  of  tiia  UaM 
Kingdom  bec'fiu^e  she  -^vas,  it  was  contended,  "n«*r" 
the  coasts  wittuu  the  mo'ining  of  section  546,  »iid 
also  because  part  of  the  as-fistanc.-  rendered  to  her  wv 
rendered  within  the  three-mile  limit  as  shewu  U>««d 
into  Plymouth.    I  cannot,  however,  read  the  words 
"  near  the  ooasts"  as  covering  a  plaoa  twentif  aO«  • 
off  the  ooasts.   The  same  language  is  to  be  fmad  it 
other  seetions  of  the  Act,  p^rrioulafly  Rations  511  sod 
o'-i5,  and  1  am  of  opinioa  that  when  the  torcusof  thcM 
s<>c*iona  are  oonaiaerad  the  worda  "  near  the  cosBtt " 
do  not  applv  to  andh  a  oaaa  aa  tiiat  baf oia  na.  Son*  \ 
limit  mnat  ba  plaoad  on  tba  term,  and  haviw  ngtri 
to  all  the  sections  dealing  with  wreck  ani^  ■^alrsc^  m 
at  prefli>nt  advised  I  think  the  limit  should  b*-  \Lt 
territorial  limit,  though  it  is  not  necessary  in  thi»  ci« 
to  express  a  final  opinion  upon  the  point.  Nor  ii  it 
necessary  to  dadda  whethar  section  546  would  sppl; 
bec  iuse  part  of  the  servicoa  was  rendered  within  the 
territorial   limit.    It   is  in   my  opinion  eitreajelf 
doubtful  wliiitluT  'litJ  S'HjtiQii  pi  'iil  i  lie  nt-ide  to  ipply 

on  thia  ground  to  the  facts  of  this  oase.    I,  hovers, 
uphold  the  defendant's  main  ooiititiaii»  and  ff**' 
judgment  lor  him  with  ooafab 

Solidton  for  the  pbutifii.  OOmam,  Mami 

&  Co. 

fiolidtor  for  dafoidant,  SoUdtor  to  the  Board  »f 
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f^0e  Of  Koita, 

Xl^dM  Jfmie  le,  1898. 

Gutuvur  SXBAVsnir  Co.  r.  Castli  Mail 

Packets  Co.  (-i.) 

Ship — Charicr-yurty  —  Berth  for  ioadmg — OnUr  by 
(kartertri—"  To  lead  ali««^«  ttfioat"—DeUHtian— 
Tidtt — Liability. 

A  tharifT'itarty  provided  thai  a  s!,ij)  iras  <.i  proceed 
fca  certain  dtxk  at  M,,  or  »o  nettr  t!u  rr  t  >  m  shr  muld 
nfrly  get,  and  there  load,  always  t^oat,  m«  und  where 
ifderfd  by  the  charterert.  The  diorodtrof  the  harbour 
at  M,  10M  9U€k  {at  both  partiet  Wt*  aware)  thai  it  XOa» 
tmponihk  1o  load  aJufayt  ajioat.  The  ship  proceeded  to 
the  named  dor!:,  and  lutis  imh  rtd  hy  Hit-  chitrtcrrrs  to  a 
herlJt  where  nhe  U<iiled  yart  uf  hrr  canjo,  hui,  tn  cvnae- 
'■■•■ntr^  if  hiUiiifj  tiil' Itfi  the  dock  for  the  necettary 
tntervai,  and  t/ifft  relumed  and  compleied  her  cargo. 

Held,  that  the  thofUnn  wen  mt  Hahk  for  lA*  ddm- 
tumo/tht  •Atp. 

B9  Lord  EhndlMilL  —  ITAe  MigaHoiu  and  righU 

ermtrd  by  the  charter-party  mii$t  be  construed  with 
r  /rTmcc  to  the  natural  condition*  of  the  particular 
i.'irl.jur  epeei/ed oi l/b^inee  «/  IdmInv  ly  the  tkarttr- 

fariy. 

Decision  of  the  Conrt  of  Appeal  (46  W.  B,  68,  [1897] 

2Q.n.-iS5)iifirmed.  ' 

Thin  was  an  appeal  from  a  judu'  i  ' uf  of  the  Court 
of  Appeal  (Lord  Kthn.  M.B.,  and  lli-l  y,  L.J. ;  A.  L. 
Smith,  L.J..  dinentiDg},  leported  Hi  W.  B.  G8,  [1887] 
■2  a  B.  485,  reTerting  that  of  Ibtiwir,  J.,  at  the  trial 
of  the  action  without  a  jury.  The  action  was  brought 
tn'  the  appellants,  the  owuors  of  the  Hteauuhip 

ir  >'  ;,,  ts^iiiast  tlui  chartorers,  to  rooOMT duiagW  IS 
reap«c;t  of  detentioD  of  their  ship. 

Tke  facta  an  Mt  oat  at  lengtii  in  XiOfd  Watwm'i 
jadgment. 

R*>h»on,  Q,(\,  and  Scrutton,  for  the  appellants. — 
The  obligation  under  this  charter  to  load  began  when 
the  ship  entered  dock,  and  the  reaaonable  time  for 
kadiiig  muat  be  odoalatad  from  that  time.  Th« 
diattcnr  had  made  no  provicion  to  ko«ip  l>erth  vacant. 
Heeonld  have  done  so  had  hepleasi  d,  mid  \he  ounn 
of  proof  is  "n  him,  and  here  there  is  an  ahscnco  of 
endeuce.  [Thfy  referred  to  ./acjifOOi*  v.  L'uk.h  Murmr 
Ineurance  Co.,  2.i  W.  K.  169,  L.  K.  H)  C.  P.  1J.>; 
Ueiptl  iiiMth,  20  W.  B.  a32»  L.  B.  7  a  B.  404  ; 
Tapaeett  w.  Balfour,  21 W.  B.  2M,  I«.  B.  8  0.  P.  46 ; 
fJ^nrral  Steam  Xavigntion  Co.  v.  Slipper,  10  W.  B. 
m.  11  C.  B.  N.  8.  493  ;  Hick  v.  Ilaijmond  A  Itnd,  41 
W.  B.  -.HH,  [1893]  A.  C.  22  ;  Wn-jKl  v.  New  Zealand 
Shipping  Co.,  4  Ex.  D.  165,  27  W.  IL  Dig.  199  ] 
Tbi»  respondents  shooid  havo  loaded  coDtinuously : 
Hidstn  V.  Wait,  U  W.  B.  di,  16  U.  B.  D.  67.  The 
bttth  ma  not  ono  auitad  for  the  purpose:  Tho 
Atkambra,  29  W.  R.  63«,  6  P.  D.  68;  8hi«id  y. 
Wilidns,  b  Exch.  ;iU4. 

J*  Walton,  Q.O.,  and  J.  FoK,  for  the  respondoits, 
were  not  heard. 

The  House  took  time  for  consideration. 

Lord  HntaOBnj>. — [His  lordship  went  through 

the  f  ii  's  of  the  ca»e,  and  continued  ;]  It  ia  Haid  that 
the  ciiiixltrers  were  bound  to  know  the  condition  of 
the  harlxTiir,  and  that  they  were  under  some  obliga- 
tion in  that  respect  which  did  not  tatt  on  the  ship- 
owner. I  do  not  propose  to  disoiue  the  extant  of  the 
knowledge  of  one  p<irty  or  the  Other.    But  I  cannot 

(u.)  Beperted  by  C.  H.  QxAraoit,  Baq..  Bariiitor- 


see  that  the  oMi<^itiou  is  difTerciit  in  one  case  or  the 
other,  or  that  the  tharturtjr  is  specially  bjund  to 
know  the  conditions  of  the  harbour ;  because,  with- 
out inquiring  into  the  actual  knowledge  posscesed, 
I  can  entertain  no  doubt  that  the  obligation!  and 
rights  created  bgr  the  oharter-party  muet  be  oon- 
Btraed  with  rvferenoe  to  the  natural  oondittoiu  of  the 
particiilir  harbour,  which  is  the  place  of  loading 
according  to  the  charter-party.  Ic  was  aug^»t«>d 
that  there  are  cases  in  which  particular  berths  are 
le«8  favourable  than  others  for  loading  oargoes,  ami 
that  where  the  charterer  has  the  right  to  name  the 
berth  it  would  be  unreasonable  that  he  should  name 
a  berth  which  would  prolong  the  loading  to  the 
detrinunt  of  the  sbi[)o\vn»"r.  Tliat  is  a  question 
which  1  dii  not  think  it  necessary  Ui  consider, 
because  considerations  woold  arise  in  that  case  which 
have  no  place  iu  the  praient.   The  difficulty  in  the 

E resent  case  existed  in  reapeot  not  of  a  partioalar 
erth,  but  of  the  entire  dock.  The  charter-party 
provides  no  lay  days.  The  obligation,  therefore,  was 
t  )  load  within  a  reasonable  tiuie.  The  question  is, 
What  elemeuttt  are  to  be  taken  iuto  account  where  a 
vossel  is  to  load  within  a  reasonable  time  :  Tlie 
judgment  in  the  case  of  Hick  v.  liaymond,  in  this 
Honae,  dearly  lays  down  tiie  eonditions,  and  it  wae 
tliere  held  that  the  oblif^^ation  is  performed  within  a 
time  which  is  reasonable  when  the  circumstances 
which  caused  delay  are  not  imputable  to  p«>rsonaI 
fault  or  negligence ;  and  Lord  Watson  stated  that  the 
ruleastoreaaooaUetimeisnotto  beconfiued  to  contracts 
for  good*  to  be  osnied  by  tm^  but  that  a  pirty  mait 
be  hAd  to  have  fulfilled  hie  oUigattmi  eo  h>ni^  as  the 
delay  is  actributable  to  causes  beyood  hin  control,  and 
he  has  acted  neither  negligently  nor  unreasonably. 
If  that  bo  the  true  test,  it  is  diiiicult  to  see  why  the 
natural  conditions  of  the  harbour,  which  prevented 
the  loading  esoept  after  some  delay,  are  not  to  be 
taken  into  aoooont  in  detennining  iriiether  there  irat 
iinrwsonable  delay  or  not.  It  Is  mud  that  yon  aio  not 
to  take  that  into  account,  because  *hi-  stipulation  is 
inserted  fcir  the  protection  of  the  tbij  l  Auer,  and  you 
ought  to  discuss  the  question  of  re^^i  1  li  lo  time  as  if 
there  were  no  such  stipulation.  But  there  is  no  such 
thing  as  "  reasonable  time**  in  the  abstract.  The 
question  is  whether,  having  tegard  to  all  the  atipola- 
tione  of  the  contract  and  to  all  the  oonditions,  there 
has  been  anything?  like  negliftenoe  or  wilful  delay. 
It  iii  quite  iuadmisaibie  to  shut  out  oonsidrration  of 
the  actual  circumstances.  You  must  not  (<xclude  any 
terms  of  the  contract  between  the  parties.  Taking 
the  law  to  be  as  I  have  itated,  ie  there  any  eaee  hera 
made  oot  that  the  charterer  took  more  than  a  leaiono 
able  time  to  load  this  Tessel  ?  It  is  admitted  that  tte 
vessel  coidd  not  by  any  human  bt  iti>?  havo  bo^n  li  i  vb-  t 
before  she  was  in  fact  loaded.  Then  it  is  said  that  by 
this  charter-party  the  charterer  was  boimd  as  soon  as 
the  veasel  arrived  to  name  a  berth  where  the  oonld  lie 
atwayi  afloat.  But  where  ia  any  eueh  oUigatiott 
to  be  found  in  the  chartpr-p>»rty  Y  There  is  no 
provision  to  that  t-flV-i  t.  If  it  t  xihts,  it  can  only 
be  because  that  must  be  inferred  to  have  been  the 
intention  of  the  parties.  But  it  is  impOBsible  to 
find  by  implication  in  this  contract  auy  such 
condition.  It  ia  obvious  that  the  time  of  the  arrival 
of  the  vessel  in  the  port  depends  largely  upon  the 
8hij>3wncr.  Until  she  arrives  the  charterer  has  no 
control  over  her,  and  it  is  clear  that  in  such  a  port 
the  ship  might  arrive  at  a  time  when  it  would  ba 
impossible  to  name  a  place  where  she  could  load  a 
cargo.  It  would  be  onieaaonable  to  suppose  that  the 
parties  oontcaoted  to  eooonpliah  the  impossible.  X 
am  disposed  to  snmdse  that  these  eontingendes  wen 
not  foreseen.  But  we  muat  consider  the  charter- 
party  according  to  its  terms.   It  is  urged  that  it  was 
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hwrd  ii|Km  iba  dd^wner ;  that  is  natorally  hu  view, 
bat  it  can  have  no  cffiMt  on  tiio  twhta  of  tho  portiM 
•s  they  are  to  be  aaowtained.  Tbr  theae  ttmona  I 

OOnfees  that  T  am  unable  to  seo  any  ground  for 
differing  from  tho  decision  of  the  Court  of  Apfieal, 
and  I  move  voor  lordshipe  that  the  judgment 
aj^paaled  from  oe  affirmed,  and  the  appeal  diimiieed 
with  ooets. 


Lord  "W'atSuX.— The  respondent  uotupauy  bad,  on 
the  let  of  February,  18'J",  contracted  to  provide  steAiu 
tonnage  for  the  conveyance  of  a  quantity  of  material 
to  be  used  in  the  oonitniotion  of  the  Pretoria-Pietera> 
burg  Bailway,  from  Uatyport,  and  other  porta  in  the 
United  Kingdom  or  the  Continent,  to  Delagoa  "Baj, 
"With  a  view  to  part  fulfilment  of  that  contract,  they, 
OQ  the  22Qd  of  February,  ]i>9'i,  chartered  from  the 
appellant  company  the  steamship  CarUon,  about 
4.O00  tone  bordaD.  Al  the  date  of  the  obarter-partT 
The  GaUen  waa  at  Barry,  taking  in  her  banker  coal, 
and  by  it^  terms  she  was  to  proceed  '*  to  Senhousn 
Dock,  Marj'port,  or  so  near  thereto  a»  she  may 
safely  get,  and  there  load  in  the  custonmry  manner 
(Sundays  and  holidays  excepted),  always  afloat, 
as  and  where  ordeEod  by  the  said  chartprers,  a  full 
and  complete  cargo  of  rails  and  (or)  aooeaeories,  say 
about  2,8<>0  tone,  and  not  more  than  8  000  tons,  and 
therewith  proceed  to  Delsg^  Bay."  Xo  time  is 
specified  lor  the  arrival  of  The  Curl  ton  at  Maryport 
beyond  the  expectation  that  she  would  reach  that 
harbour  on  Wedneeday,  the  24th  of  Febnury ;  bnt  it 
was  itipolated  that  in  tiie  etvent  of  tiie  dup  not  being 
at  tbeir  disposal  at  Maryport  not  later  than  the 
5th  of  March,  the  charterers  should  have  the  option 
of  cancelling  the  charter.  It  was  by  the  charter- 
party  provided  that  demurrage,  if  any,  was  to  be  paid 
lor  at  the  rate  of  £30  for  each  working  day,  "  except 
in  cases  of  strikes,  lock-outs,  labour  disturbances, 
trade  disjiutes,  accidents,  or  other  hindranoes  beyond 
(barterers'  control."  The  depth  of  water  in  the 
Senhouae  Dock,  Maryport,  depends  upon  the  state  of 
the  tides,  and  may  be  affected  to  some  extent  by  the 
mnda  which  luq^an  to  prevail  at  the  ttuo.  Each 
period  of  blfli  ifater  laata  for  aboitt  a  fortnight, 
auring  which  there  may  bo  a  depth  of  upwards  of 
17  feet  rfdied  on.  Between  these  periods  there  is  an 
interval  of  six  or  seven  days,  during  which  the  depth 
of  water  in  the  dock  may  not  exceed  14  feet  6  inches 
in  the  morning,  or  14  feet  7  inches  in  the  evening. 
'Thf  C'trlloit  arrived  in  tin.' basin  of  Mnry|M)rt  ITiirbour 
on  the  night  of  Ktituniay,  the  i!7tli  Kcltruary,  :ind  on 
the  morning  of  Sunday,  tho  2Hth,  slie  went  into  the 
Senhouse  Dock.  At  tbut  time,  owing  to  her  bunker 
coal  being  on  board,  the  ship  was  not  upon  an  even 
keel,  her  dnuudit  forward  being  11  feet  and  aft  17  feet 
6  indiee.  On  Umiday ,  the  1  st  c?  Hare^,  the  ebarterera ' 
as'ent  gave  an  order  to  the  master  in  these  terms,  "  You 
will  please  place  your  steamtir  into  the  middle  berth 
east  side  Senhouse  Dock,  where  your  cargo  ia  waiting 
shipment."  From  that  tame  the  oontfww^y  began 
wbuik  baa  davdoped  into  An  litigation.  On  the 
evening  of  Friday,  tbf»  'th  of  March,  Tfie  ('irfton  was 
admitt^  by  tho  harbour-master  to  the;  berth  to  which 
she  had  been  ordered,  which  bad  just  been  vacated 
by  The  Abermaed.  At  that  date  tho  current  period  of 
apdng  tides  had  so  far  elapsed  that  it  haa  become 
imposaible  to  b^;in  and  complete  the  loading  of  the 
dup  before  the  return  of  the  neaps.  Between  the 
Friday  evening  and  the  morning  of  Tuesday,  the  i'th 
of  M^h,  675  tons  of  cargo  were  put  on  board,  after 
which  the  ship  drew  16  feet  9  inches  forward  and 
16  feet  11  inobet  aft.  Tho  tidea  were  then  gradually 
abbing,  and  even  wifii  the  amount  of  cargo  already 
on  board,  Thf  CarUon  could  not  have  lain  afloat  in 
the  dock  during  the  neaps.    Accordingly,  on  thej 


Tuesday  morning  Tht  Carlton  left  Maryport  Dockai^ 
went  to  Banow,  where  she  offand  to  ship  the 
TCmainder  of  the  wgo.  "Wkflttnatten  stood  mtiid 

position  an  application  was  made  to  Mathew,  J,,  to 
determine  the  relative  rights  and  obligations  of  ths 
shipowners  and  the  charterers,  but  a  compromise 
effected,  by  wtdoh  it  was  arranged  that,  without 
prejudice  to  &e  rights  of  either  party,  The  CarUM 
fihcmld  return  to  the  Senhouse  Dock  at  Maryport, 
there  load  the  remainder  of  her  cargo,  and  get  away 
by  tho  next  spring  tides  after  the  17th  of  March.  Ia 
pursuance  of  that  arrangement  'f/ie  Carlton  retuzned 
to  her  berth  in  the  Senhouse  l>ock  upon  the  morning 
of  Toesday,  the  16th  of  March.  Mid  immedistelf 
oommenced  loading.  On  Saturday,  tho  90th  of  Hsrob, 
she  left  the  Ink  witli  2,860  tons  of  rails  on  board. 
On  the  12th  of  March,  1897,  the  appellants  brought 
the  present  action,  in  which  they  claim  demurrage  or 
damages,  in  respect  of  (1)  detention  of  their  ship  for 
fifteen  days ;  (2)  port  and  otber  charges  dormg  tbst 
period ;  and  (:i)  dead  freight  upon  the  cargo  short 
shipped.  The  third  of  these  claims  is  not  now  insisted 
on, andneeduotbefurthernoticed.  Mathew, J., oiiteri:-d 
judgment  for  the  appellants,  for  au  amount  to  b« 
agreed  upon  by  the  parties,  or,  in  the  case  of  thrir 
differing,  to  be  settled  by  the  court.  Bis  order  wis 
set  aside,  and  judgment  entered  for  the  respondenti. 
by  a  majority  of  the  Court  of  Appo+l,  crtasiMtin^  of 
Lord  Ksher,  M.K.,  and  Rigby,  L.J.,  Smith,  L.J.. 
dissenting.  If  The  <'iu-ltt,i.  lind  riich"»d  Maryport,  zi 
their  owners  anticipated,  on  Wednesday,  the  24th  of 
Febnmry,  she  womd,  if  her  berth  had  been  then 
available,  have  been  able  to  Ho  afljut  from  th'> 
commeaccment  to  the  completion  of  h-  r  Ina'Iin^: :  sai 
it  is  clear  th*t,  bad  her  loading  not  coinmencsd  uotil 
the  16th  of  March,  the  whole  cargo  might  have  be«o 
pat  OB  board  eonthmotisly  whilst  she  was  afloat.  Ths 
appellant  company  maintain  that,  under  the  chartsr* 
party,  as  soon  as  The  Carlton  arrived  at  Maryport  it 
WHS  the  duty  of  tho  respond<'nts  forlliwitb  to  proriile 
a  berth  for  her,  in  which  she  could  at  once,  anl 
without  any  delay,  proceed  to  take  on  board  her  cargo 
continuoady,  and  then  reniaia  afloat  until  her  loadiog 
was  eonpletod  and  she  left  her  port,  t  do  net 
think  that  any  such  oblig:ttion  is  itnpn9»d  npoa 
the  re8j)ouiienf8  by  the  language  of  iIih  charter- 
party,  which  is  exceptional ;  ana  in  c  ms  truing  the 
terms  of  that  instrument  it  appears  to  me  to  be 
legittmata  to  take  into  account  the  fact,  which 
was  not  dioputed,  that  the  character  of  tho  harboor 
of  Miiryi>ort  was  known  to  the  appellants  as  WSB 
as  to  the  respondents.  As  was  ]>oiuted  out 
Rigby,  L.J.,  the  correspondence  produced  shows 
that  the  owners  of  The  CarUon  were  quite  alive 
to  the  risk,  if  not  the  certainty,  to  which  their 
ship  was  exposed  of  touching  and  resting  npoo 
tlie  ground  at  some  states  of  the  tide.  In  my 
opinion  tho  construction  for  which  they  coulmd 
is  unreasonable  and  objectionable.  It  makes  the 
nature  of  the  oUiMtion  incumbent  upon  the 
charterers  variable,  and  entirely  dependent  npon  tbs 
time  at  which  Tie  farHnn  might  find  it  coo- 
veuient  or  pos.sible  to  arrive  at  thr  harbiuir.  If 
she  arrived  about  the  coininencetuent  of  a  juri  -l 
of  spring  tides,  it  niight  not  be  diliicult  to  find  a 
berth  for  her  at  whim  die  cOold  begin  and  com- 
plete the  loading  of  her  cargo,  she  being  daring 
the  whole  time  afloat.  On  the  other  hand,  if  Ae 
arrived  towards  the  termuaati  i.  tho  same  periini 
it  would  be  simply  impossible  to  provide  a  berth 
for  her  in  the  Snwoose  Dook  wheiai  if  she  began 
to  take  in  caino  at  onoa,  die  oonid  remdn  afloat 
nntfl  her  loadbg  was  oompletad.  The  diarter. 
party  does  not  contain  any  provision  to  the  effeet 
that  the  ship  shall  "lie  afloat"  at  all  times  whilst 
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tii6  i»  iu  the  harbour  of  Maryport.  It  merely 
proridM  that  she  is  to  "  load  in  the  cnstomary 
■aniMr,  aIwsjb  afloAt"  These  wonls,  Moording 
to  thdr  nafanil  mtMOiing,  go  no  tethar  tlum 
lo  in^oae  a  qualificatiuu  of  the  chiirterers'  right 
to  load  by  negativing  liig  right  to  put  cjirgo  on 
rn.iari  except  Ht  times  when  the  ahip  in  litKmt. 
In  these  circuuistauces  1  concur  in  the  result  which 
roaimendod  itself  to  the  uiajurity  of  the  Appeal 
Onirt,  I  Uunk  that  Tke  CarlkM  irw  rightly 
dilMtod  to  ft  berfh  where,  if  ihe  bad  eboMD  to 
wait,  the  lould  havo  continued  afloat  tinlil  the 
wbolf  of  hex  cargo  was  continuously  sbippf  d ;  ami 
th  it  the  respondents  caunot  b«  hfld  responsible  for 
delay  oocavioiDed  by  natural  and  physioal  causes  which 
vn  bqpond  their  coiilteL 

hold    XiiciTAOHTKir.  —  I    am  of    the  aatae 

frininn.    Maryport  is  a  tidal  harbour.    Tables  are 
{.ublisbed  showing  the  f^jKi  ted  height  of  water  for 
eTfryday  of  the  year.  A  shipownt  r  nj  i\  i  •  jtresumed 
to  know  the  draught  of  his  own  ship  with  the  c  rgo 
cn  beard  which  he  proposes  to  carry.     It  must, 
tiienfote,  be  taken  that  the  shipowner  in  this  case 
cnteifd  into  the  dnzter-party  with  llie  knowledge 
tfaat  >n  the  ordinary  course  of  navigation  his  ship,  if 
ihe  arrived  at  her  destination  at  owtain  statos  of  the 
t)'i*',  wutild  l>o  (h-laywl  iu  shijipiii^  her  cargo,  Rssuniing 
tiiat  the  was  going  to  ship  it.  (iia  proviJtd  by  the 
contract)  "  always  afloat."   The  substantial  qaeetioD 
ill  Who  ii  to  aaffer  for  that  delay — the  ehipowner  or 
tta  chartcrrr  f  There  is  no  special  proTislon  throwing 
the  loss  on  the  ch»r(erer.    The  loss  has  ari!<on  in  the 
ordinary  course  df  imvigation.    And  therffure,  aa  it 
to  nie,  the  shi})o\vner  must  bear  it.    I  quite 
agree  with  the  Court  of  Appeal  iu  their  view  of  the 
order  which  was  given  to  the  shipowner  to  proceed  to 
ths  berth  in  Seohouae  Dock.    It  seems  to  me  to  have 
been  n  proper  and  a  reasonable  order.    It  was  for  the 
tr,  consider,  having  regard  to  the  st>ite  of 
the  udet,  whether  ho  would  go  to  the  berth  at  one« 
and  take  in  part  of  his  cargo,  or  wait  until  he  couhi 
■i^p  the  whole  ol  it  oontaooonaly  "alwayi  ailoat." 
To  eotnploto  the  loading,  whether  he  h^an  it  at 
once  or  not,  he  would  have  to  wait  till  the  next 
tpiiog  tide — that,  say  Malhuw,  J.,  aud  Siuitb,  L.J., 
is  an  uureasouahle  time  to  wait.    I  Ciiuiiut  undtr- 
ttaud  how  it  can  be  unreasonable  when  it  is  the 
period  required  by  the  character  ol  til*  iMUrbour, 
^elaws  of  nature,  aud  the  regular  MOoitenee  of 
qaing  tidee.   Having  regard  to  the  known  aooom- 
laodation  of  this  harbour  and  upon  thiH  contract, 
u  ieems  tn  me  that  it  would  be  most  uureasoii- 
afli   to  }iijld  that    at  tlie   tiuie   when   this  vessel 
arnved,  aud  in  tliti  state  of   the  tides,  the  char- 
terers were  bouiid   to  provide   a  berth   with  ft 
depth  of  water  which  both   partiiM  knew  was 
pbjsically  impoMihU.     I  agfae  that  ihe  appeal 
I  be  ninmiwedi 


Lord  SUAKD.— I  am  of  the  satue  opinion.  The 
port  of  Marypoci  ia  one  at  which  veseids  of  a 
large  draught  can  only  be  loaded  at  intervals, 
when  high  ^ring  (idee  ooenr,  and  ooneeqnently 
a  veMd  of  large  tonnage  arriving  at  an  unsuitable 
time  may  have  to  submit  to  cousidorablo  delay 
before  getting  a  cargo  un  board,  if  the  owner 
r''(}uire8  that  thi!  loading  shall  1)«  carried  on  and 
completed  while  the  ship  reuiaiua  "always  afloat." 
It  mf^mn  tu  me  that  those  who  contract  ae 
ckvteNn  and  ebipowners  in  regard  to  such  a  port 
niwt  alike  be  hdd  to  make  their  contract  of 
I  barter- party  with  reference  to  the  natural  con- 
ihtion  of  the  harbour.  If  they  have  failed  to  in> 
ud  to  prome  lor 


which  from  the  nature  aud  couhguratiou  of  tho 
harbour  may  dflay  tho  loadiug  of  a  ship,  because 
the  requisite  depth  of  water  can  only  be  had  at 
intervw  when  specially  high  tidea  ooour, 
may  enter  into  iinprovidi  nt  arrangements  andagree- 
roent-><.  but  this  cannot  JiiTect  the  legal  construction 
of  tho  contracts  entered  into  as  havnug  refereni  e 
to  a  harbour  which  has  kuown  disadvantages. 
Again,  I  further  think  that  iu  the  construction  of  the 
oontraot  of  oatriage  or  charter>parfy  no  distinction 
can  be  drawn  between  the  charterer  tvbo  ie  to  eujiply 
the  cargo  and  the  shipownrr  who  is  to  loail  the  ship. 
Tiie  latter  hii-s  undertaken  to  sliij)  aud  carry  tlie  car^^o 
from  a  port  where  from  the  nature  of  the  }i;irboiir 
delay  more  or  lees  may  occur  according  to  circum- 
stances, and  parlicularly  the  time  of  arrival,  and 
the  berths  or  means  of  loading  ftvailable,  and  the 
diart^ren*  obligation,  in  tiie  absence  of  special 
irti])ulati"in,  is  to  furnish  the  cargo  within  a  rensonable 
time  ou  the  sihip'a  arrival.  In  niy  opiuiou  the  h  gal 
constructiou  and  effect  of  the  <  hiirf.  r-party  in  this 
case,  in  which  the  charterer  is  by  the  shipowner 
restricted  as  to  tho  loading  by  the  profviaiou  that 
during  tho  loading  the  ahin  wuuL  be  *'  alwaji  afloat" 
is  that,  after  notifloation  tnat  the  ihip  haa  Brrived  at 
the  port  ready  to  receive  cargo,  the  charterer  became 
bound  in  furnish  the  cargo  at  a  suitable  berth  when 
that  rould  he  had  within  a  reasonable  time ;  where, 
having  regard  to  the  draught  of  the  ship  aud  the 
depth  of  water  which  is  available,  tho  loadingr  could 
Vie  effected  without  causing  the  sbiptogrouM;  bat 
thiit  his  obligation  goes  no  further.  The  abiitowner 
lijis  stipulate*!  that  his  vessel  shall  Ite  londed  oidy 
wiu'u  she  can  )>n  kept  aHuat,  anil  as  from  tiic  natim.* 
of  the  harbour  this  can  be  done  only  when  certain 
high  tidee  occur,  it  eeoms  to  mo  to  be  clear  that 
time  loat  after  the  arrival  of  the  ship  in  waiting 
for  the  necessary  tides  and  depth  of  water  must 
be  lost  to  tho  shipowner.  The  charterer  has  done 
all  that  is  possible,  and  h]\  tluit  can,  I  think,  be 
inferred  from  his  obligation  under  the  charter- 
prtrty  if  he  provides  the  cargo  as  soon  as,  having 
in  view  the  nature  of  Uie  harbour,  the  loading  can 
Le  proceeded  with  and  eflboted  without  grounding 
the  hliip.  Aceordinp^ly  T  have  only  to  add  that  the 
respjndent  in  fliis  cise  fulHlh  d  thi>*  obligation.  The 
ivintract  adtaitt<:'d  of  being  i  I'ltli  .  I  1:1  its  very  terms, 
although  in  certain  coutiugeucies  delay  would 
certaimy  occur  in  the  loading.  I  can  find  no  breach 
of  contract  on  the  part  ci  the  oliarterar.  He  oould 
not,  coniittently  with  theeh^towner'sstipDlation  tiiat 
the  loading  should  take  place  only  when  the  ship  wae 
afloat,  do  more  than  he  did.  The  unfortunate  delay 
was  the  nsult  of  a  stipulation  by  the  siiipowuer, 
necessary  no  dcmbt  for  the  safety  of  his  uhip,  but 
baring  made  the  stipulation  he  must  bear  the  lose 
oonieqnent  on  ita  folfllniettt.  The  learned  judge 
in  the  Court  of  Appeal  iriiodiAsred  from  the  majority 
of  tho  court,  put  the  case  of  a  delay  in  the  loadiug 
which  might  last  for  six  months,  or  one  montli,  under 
such  a  charter-party  as  the  present.  It  is  dillicult  to 
suppose  that  any  shipowner  would  make  a  contract 
.so  improvident  as  to  produce  this  result.  But  with 
tho  utmost  deference  to  the  very  learned  judge,  I  can 
only  say  that  even  in  such  a  case  the  responnbility  of 
the  charterer  would  not  thereby  b<'  onlargod.  The 
shipowner  must  still  bear  tlie  consequence  of  the  delay. 
But  it  may  very  well  be  that  as  the  consequence  of 
the  adventure  was  found  to  be  so  disastrous  to  the 
shipowner,  on  tiie  authority  of  the  cases  cited  by  Mr. 
Bobson,  he  might  be  held  entitied  to  abandon  the 
contract  and  leave  the  harbour  unloaded — a  course 
which  'V  ,iM  certainly  not  entit'-'  liim  to  make  a 
daim  of  damages  like  the  present,  in  whiidi  no 
pfOfiaion  is  mMb  for  todh  »  MuUqgHNj, : 
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for  a  limited  nmnbarof  lay-dftys  oa  the  laprfog  of 
which  a  claim  for  demurrage  wouM  nrhp. 

Jtukffoent  appealed  from  ajirmed,  and  appeal  di»- 
mimdvUh  totii* 

Solicitors  forippdlants,  lldUrell  «fr  Roche. 

Solkitocfl  for  jmpondeota,  Parhirt  OarrtUf  ^  Iltiawu 


KoF.  8. 


oroutt  of  tl|»yial. 

Fran  Q.B.  Dir.  ) 
(A.  tte  Bimfk  ana  OoHiiis,  L.J  J.) } 

WATioir «.  Fbrb.  (a.) 

PriidiM—ApjxaJ  from  rJntrnh'^n — Court  of  Apjtful  — 
MaUers  u/  practice  and  procedure — Prohibttion  to 
county  court— Judicature  Ad,  16M  (A7  A  58  Vid.  c* 
16),  9.  I,  tuh-aection  4. 

Where  a  jadqe  at  chambers  has  made  an  order  either 
granting  or  refusing  an  iip)>ti'-'t(i")i  for  a  writ  (/  pro- 
hibition to  a  wunly  court,  the  appeal  from  tuch  order 
lies  to  the  DivhUmat  Ccmt,  ana  not  direet    iAe  Court 

Appeal  by  the  defeudaat  from  an  order  of 
Livrrance,  J.,  at  chambersi  nfosing  to  grant  a  writ 
uf  prohibition  to  reatnia  a  wuntj  court  judge  fiom 
procoeding  fiirther  on  an  order  maae  hy  hxtn, 

Tho  order  of  th  '  i-ity  court  jmlgo  directol  the 
defendant  to  pay  cuuin  in  a  matter  which,  the 
defendant  alleged,  was  beyond  the  jnritdiotioii  ol  tin 

county  court  judge. 

<  iarke  JIail,  for  the  plaiutiti',  took  u  preliminary 
objection. — The  appeal  lies  to  the  l)ivL>(ijual  Court 
and  not  to  this  oooit.  The  refusal  to  grant  a  writ  of 
probifaition  u  not  •  matter  of  practice  or  prooedore 
-n^iihin  the  mr-aning  oCeeotioii  I,  enb-seotioa  4,  ol  the 
Judicature  Act, 

He  referrf^  alio  tO  MotiOB  132  of  tllA  Oouilty 
Courts  Aot,  l»8S. 

J.  ^^.  Stuue,  for  the  defendant.— The  appeal  in 
rightly  brought  to  this  co  irt.  This  is  a  mutttT  of 
practice  and  procedure  within  the  lueauiiig  of  the 
Act.   It  involves  an  important  question  as  to  the 

prat  ticfi  and  procedure  of  the  county  court. 

A.  L.  Smith,  L.J. — We  have  had  an  opportunity  of 
CODSultiog  with  our  brother  Lords  Justices,  with  the 
exoeptioaol  Bighgr,  I«.J.,  on  the  point  rMied,  whiohis 
whetner,  when  en  sppUestion  ft  made  at  duunbera  lor 

an  order  to  prohibit  n  county  court  judge  from  pro- 
ceeding further  iu  >x  tnatt«r  before  hiui,  and  that 
application  is  refuse*!,  thi;  appf ftl  is  to  the  Queen's 
Bench  Division  or  direct  to  the  Court  of  Appeal, 
This  depends  on  the  question  whether  au  application 
for  a  prohibition  to  reetrain  an  inferior  court  from 
exceeding  its  jurisdiction  is  a  matter  of  practice  or 
procediiTi  \^'ithin  the  meaning  of  section  1,  sub- 
Keotiou  4,  of  the  Judicature  Act,  1894.  We  are  of 
opinion  that  it  is  not,  and  that  the  appeal  therefore  is 
to  the  IKviaiooal  Court  end  not  to  this  court  in  the 
fiiwt  instftnoe.  The  preetioe  and  prooedore  mentioned 

ill  the  section  covers  juatters  of  jiractice  and  procedure 
in  couucclioQ  with  a  cause  or  mat  l*r  iu  Lhu  High  Court, 
and  not  a  matter  in  whichacoucty  court  judge  is  sought 
to  be  prohibited  from  exceeding  his  jurisdiction  iu 
his  court.  In  this  case  it  is  said  that  the  coun^  court 
jodge  did  something  in  his  oourt  without  jwisootion, 

(«.]  Beported  hf  F.  G.  Hue  xgft,  Ks^..  BMriilar*st- 

Law. 


and  an  eppUostion  is  made  to  a  judge  at  chambsn, 
not  in  aaj  (ansa  or  matter  in  the  High  Court,  b  i'  ii. 
relstion  to  that  which  the  county  court  judgn  did  m 
his  court  Sub-section  4  dons  not  apply,  and  the 
appeal  from  the  order  m%de  oa  that  appUcatioo  mail 
go  to  the  Divisional  Court  and  not  to  ^is  court. 
beosuM  it  is  not  truifecred  by  thst  snh«seetioa 
diraot  to  tidt  eourt. 

Prditainarjf  dffedion  allemi, 

Solidtors  for  the  plainti£P,  Chester  .t  Co, 

SolidtoEs  for  the  defendant,  6F.  F,  llwUou,  Mattkem, 
Jb  Co,,  lor  Jokti  Bamford,  5m»,  Jb  W^k9»,  AsiibOBniB, 


1  Q.  B.  Div.  ^ 
nitb,  Bigby,  and  > 
WiUianw^XJJ.}} 


Oct.  31. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Yaoghan 

fisa.  V.  Thb  Jusas  op  the  NoRTHALUonur  Oouirr 

COUBT.  (o.) 

Bankrupted — County  court— Juritdietion  of  county  eomt 

judge  in  bavkrupfn/ — Certiorari — Or<br  fr.r  arrtd 
of  debtor — *'  JIas  (tbscondtd  or  is  dhoiit  tj  uf/^co«<i""— 
DankrupUy  Act.  1SS3  (46  i:  47  Vt.  t.  c.  52),  u.  25, 
100, 102  iji)— Bankruptcy  Act,  1890  (oS  Je      VieU  c 

11),  9.  7. 

A  li'nV  (f  certiorari  dnfs  noi  lie  to  bring  up  an  oritr 
madi'  by  a  county  court  Jwi'j-:  titfin'j  in  bankruptcy. 

The  tfftd^f  section  25  (1  j  [  i,  /"  the  Bankruptcy  Ad, 
IS6^,  at  amsndtd  by  tectitm  7  oj  the  Bankruptcy  Act, 
1890,  it  that  an  order  may  he  made  for  the  orresf  of  « 
debtor  if,  after  a  baiikriipt  t;  notice  or  a  h<inkr»pt(t! 
petition,  it  appturs  to  the  court  that  there  is  probiMt 
reason  for  believing  that  the  debtor  ha$  absconded  befar*, 
or  has  abtcouded  or  is  about  to  abscond  after,  the  notia 
or  petition  /or  any  of  the  purpose*  mmtioaed  in  ikt 
section. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Wngbt  and  Darling,  JJ.),  dboharging  a  rule  niei  fur 
a  writ  of  certiorari  to  bring  up  and  quash  a  warrwt 
issued  by  the  judge  of  the  Nortbailerton  Couoty 
Court  for  the  arrest  of  a  debtor  under  seotion  25  of 
the  Baakroptoy  Aot,  lbS3. 

On  til*  £M  of  Aplil,  1S98,  a  petition  in  bank- 
rupb^  wae  presented  acainst  the  debtor,  Fredeckk 
Herbert  Skinner,  in  the  NorUiallerton  County  Court 

Ou  the  nth  of  May  a  receiving  order  was  made,  and 
UQ  the  same  day  the  official  receiver  posted  a  notice  to 
the  debtor's  address  requiring  him  to  atteod  n  aMSt* 
ing  of  his  creditors  on  Uie  lltii  of  May. 

The  debtor  haviog  made  default  in  attending  the 
meeting,  an  ai)plii.'  *tii3n  "was  made  to  the  county  court 
judge  on  the  13th  of  May  for  an  order  directiui; 
a  warrant  to  be  isi^uod  for  his  aosst  HHJot  SOCtiOD  Til 
of  the  Baukruptcy  Act,  188U. 

Sub-section  1  (a)  ol  that  seotion  enacts  that  the 
court  may  by  wanrant  cause  a  debtor  to  be  arrested, 
*'  if  after  a  bankruptcy  notioe  has  been  issued  under 
this  Act,  or  after  presentation  of  a  bankruptcy  p.?titii'U 
by  or  against  lum,  it  appears  tO  the  coutt  that  then- 
is  probable  roason  for  believing  ttst  be  is  about  to 
abscond  with  a  view  of  avoiding  ps^ment  of  the  debt 
in  respect  of  which  the  bankruptcy  notioe  was  isoaed, 
or  of  avoiding  service  of  a  bankruptcy  petition,  or  of 
avoiding  appearance  to  any  such  petition,  or  of  avdi  1- 
iog  examination  in  respi>ct  of  his  atTiirs,  or  of  uther- 
wiso  avoiding,  delaying,  or  embarrassing  prooeedingt 
in  bankruptcy  against  him." 

Baotion  7  of  the  fiankniptuf  Aot.  1890,  enaets  as 

(a.)  Beported  by  F.  G.  Kuckis,  Bsi.,  Bamalst^ 

at-Law» 


Digitized  by  Goo  Mc 


VoLXLVn.    [D^3.i8oe.j      THE  WEEKLY  REPORTER. 


69 


COCHT  or  AfPKAL.    RKO.  v.  THK  JTTDOB  op  TTTK  NORTHAtLBRTOW  COtmTT  COTTRT.    COTTRT  OF  APPKAL. 


{oHotc:  "Section  twenty-five  of  the  principal  Act 
(rdttniK  to  tlw.  arrest  of  a  debtor  under  certain 
weaMtaDM*)  ahaU  be  t«ail  sod  oomtrmd  m  if  tbe 
voidi '  Miemg  tlut  ha  Ima  ilitooiided  or  ii  fthont  to 

•laoond'  vrrrr  Rubstituifd  for  iha  voids  *  belioinog 
iimt  h«  is  about  to  abscond.'  " 

On  the  bearing  of  the  ap^ilicatioB  evidence  was 
Kif«a  tbowing  that  on  the  12th  of  April,  1808,  the 
Milar  was  insolvent  and  was  being  pressed  by  his 
Ofditorfl,  and  that  on  that  day  he  dsoarted  from  his 
dwvlUDg-hoase  for  the  purpose  of  delaying  his 
miiitora  and  escaping  payinotit  of  hh  debts. 

Xtie  county  court  judge  made  an  order  directing  a 
wsmuit  to  he  isaned  for  the  enest  of  the  debtor,  and 
t  wimitt  was  issued  aoooedingly.  Tbe  warrant 
netted  tbat  "  by  endeooe  tafcen  upon  oath  it  bath 
been  made  to  appear  to  the  satisfaction  of  tbfi  court 
thst  there  is  probable  reason  to  8ii?«pect  and  bt-liove 
that  the  said  Frederick  Herbert  Skinner  Ih  avoiding 
essmtoatiou  iu  respect  of  bis  affairs,  and  is  otherwise 
ddmfaig  or  etubarrassti^  tbo  pnoMdisfs  in  bttib- 
in^a|wiiist  bim." 

Tbe  debtor  was  airested  under  tbis  warrant  on  tbe 
7I*t  of  May,  but  three  days  later  he  was  released  on 
km  making  an  affidavit  of  apology  and  undertaking 
to  tri'^e  all  icforniatioii  which  nii<{ht  \w  rerpiiro<i. 

Tbe  debtor  theu  obtained  a  role  niti  for  u  writ  of 
<eTtioniri  OD  the  grounds  that  tbe  Mitnty  court  judge 
kad  90  jiirisdiation  to  order  tbe  waznnt  to  beieniM, 
sad  tiiat  it  was  irregnlar  on  tbe  frnoe  of  it. 

The  Divisional  Court  discharged  the  rule,  ou  the 
jrrcund  tbat  by  section  100  of  the  Bankruptcy  Act, 
lS*k3,  a  county  court  judge  exercising  bankruptcy 
jarisdictioD  bad  all  the  powers  of  a  judge  of  the  High 
Coortf  and  tiberefovBi  on  the  principle  of  the  decision 
is  tbe  case  of  In  re  Xew  Pur  Comoia  {Limited),  40 
W.B.M9,  [18981  1  B.  069,  a  writ  of  certitmiri 
would  cut  lie  to  bring  up  an  order  made  by  a  county 
court  judge  exerdaiog  ba^ikrnptoy  jurisdiction. 

Ihe  deUori^ilieaua. 

j7.  ^7.  <l!-ini  .'ind  Jfi>rrr''j' ,  for  the  debtor. — The 
warrant  was  issued  without  jurisdiction.  First, 
Iben  was  no  evidence  that  tbe  debtor  had  abeoonded 
er  WM  abovt  to  abaoond  for  any  of  tbe  purposes 
iBRifioBed  in  section  2S  of  tbe  Bankruptcy  Act. 
^'■oudlv,  if  be  did  al)»cond  at  all,  it  was  not  after  the 
j  rt  sdiittttiou  of  the  biinkniptey  petition,  as  reijiiired 
by  suit- ttion  1  ^ij;,  but  Ijefore  it.  The  words  "  ivfter 
*  bsu)kruptcy  notice  has  been  issued  luider  tbis  Act, 
or  after  tbe  proHentation  of  a  bankruptcy  petition  by 
er  against  bim "  are  words  goreming  the  whole  of 
die  mb*  section,  even  when  it  is  amended  by  section  7 
of  the  Bankruptcy  Act.  1890.  The  warrant  is  also 
hid  on  the  face  of  it,  iu  that  it  does  nut  btate  that  tbe 
<i*btor  absi^onded  or  was  about  to  abscond.  This 
case  is  not  govemwl  Iqr  /»  re  Hew  I'ar  VontoU 
{limiUd),  for  in  that  ease  tbe  cotuity  Oonrt  judge  wii« 
Bot  acting  outside  his  powers. 

Sir  B,  it,  Finlaj/,  &(/.,  sod  Muir  Maehtmief  for  the 
oSosl  leoeiver. 

Cur.  odW.  Mttt. 

Oct.  31.— A.  L.  Smith,  L.J.,  read  the  following 
jndjpaent :  Tbe  question  in  this  case  ia  whether  the 
thrisiunal  Ckjurt  was  right  iu  refuting  a  eertiurari  to 
bring  op  to  be  quashed  a  warrant  of  arrest  under 
fmSk  Urn  applicant.  Skinner,  bad  been  arrested  and 
wftfuUy  diediaiged.  I  ^roe  with  what  my 
isetter  Wfl|^t  said  as  to  the  inutility  of  the  apj  lica- 
tico,  for  Skinner,  lung  before  the  motion  was  made 
en  his  bebalf ,  bad  been  discbarginl  from  custody ;  but 
w  the  point  is  brought  up  here  upon  appeal,  and 
•toothr  amed  lor  tbe  apnlioant,  it  moat  be  deter- 
■M.  fl&aiMr  it  •  eoliator,  and  in  tiio  month  of 


April,  1898,  he  was  in  embarrassed  eireumstanoas 
and  upon  the  1 2th  of  that  month  he  left  his  home. 
His  uncle  gave  evidence,  wbiob  WMbeiore  tbe  learned 
county  court  judge,  that  Skinner  was  upon  tbe  12tb 

of  April  hopelessly  insolvent,  that  Ids  creditors  were 
pressing  him,  and  that  the  uncle  believed  that  >Skinuer 
had  d"piirted  from  his  dwelling-house  for  the  purpose 
of  delaying  his  creditors  and  escaping  payment  of  his 
debts.   This  and  other  like  evidence  being  before  the 
county  oouct  judge  fitting  in  bankruptcy,  he  bad 
ample  evidence  upon  whicn  to  find  as  he  did  that 
Skinner  bad  absconded,  .'•  liii  h  gave  bim  juri-  li.  •■on 
to  order  the  i&eue  of  a  warrant  for  tlic  arrest  oi  the 
applicant,  under  section  25  of  Uie  Bankruptcy  Aot, 
1883,  as  amended  by  section  7  of  tbe  Bankruptcy  Act, 
1890,  assuming  that  tboae  aeotiona  taken  together 
have  not  the  limitation  now  contended  for  on  behalf 
of  the  applicant.     It  is  said  that  thos(>  sections 
gave  no  jurisdiction  to  the  learned  county  court 
judge  to  order  the  Issue  of  a   warrant  —  first, 
because  there  was  no  evidence  to  give  giQund  for 
belisving  tbat  Rin"ti«-  bad  absconded  or  was  about 
to  abscond  witb  a  view  of  avoiding  payment  of  bis 
debts;  but  this  point  is  totally  untenable  in  fact;  and 
secondly,  because  the  county  i  Durt  judge  sitting  in 
bankruptcy  could  only  oriier  the  issue  of  a  warrant  of 
arrest  if  a  debtor  was  about  to  abscond  after  a  bank- 
ruptcy notice  had  been  issued  or  afterpresentation  of 
a  faankmptoj  |»etition,  and,  as  Mr.  SUnner  left  bis 
bome  before  ettber  tbe  me  or  tbe  otiier,  bis  arrest 
was  ordered  with' r.t  jnn>  1-ction.    In  my  judgment, 
section  7  of  the  Ii/iuk:  upicy  Act,  1890,  wss  enacted 
by  way  of  amen  lim nt  to  section  '!'>  (1)  [it]  of  the 
Bankruptcy  Act,  ISbJ,  to  meet  tbis  point.  8«etion 
2o  (1)  (a)  of  the  Bankruptcy  Act,  1883,  coupled  with 
section  7  of  the  Act  of  1890,  teada  tiuw ;  "  If  after  a 
bankruptcy  notice  bas  been  iesoed  nnder  thte  Aot,  or 
after  the  presentation  of  a  liantni]itcy  petition,  it 
appears  to  the  court  tliat  there  is  proliiiblu  reason  for 
believing  that  the  debtor  has  absconded  or  is  about  to 
abscond,"  then  a  warrant  nuw  bo  granted.  Tbe 
words  "  bas  absconded."  when  tafean  m  conjunction 
witb  "  about  to  abaoond,"  are  in  my  judgment  with- 
out limitation  as  to  time,  and  mean  has  absconded 
before,  or  bas  absconded  or  is  about  to  abscond  after 
the  notice  ur  petition ;  and,  indeed,  what  good  rea(H>n 
is  there  to  induce  the  court  to  bold  that  there  is  no 
jurisdiction  to  order  tbe  issue  of  a  warrant  ti  tbe 
debtor  has  abeoonded  the  day  before  the  notice  or 
petition,  whereiis  there  is  jurisdiction  if  he  absconds 
or  is  al>out  to  abscond  the  day  after  ?    I  se^i  no  sense 
in  this,  and  in  my  judgment  the  Solicitor-General 
is  right  upon  bis  conRtraction  of  tliese  two  aootions 
taken  together.     A  third  jxjiut  was  then  taken  for 
the  applicant,  and  it  was  said  tbat  tbe  warmi^  wm 
liod  upon  its  faoe,  becsose  it  did  not  riiow  tbe  oflbnoe 
committed  by  tbe  debtor     V,r<  it  so.    But  the  county 
court  judge  was  sitting  m  hiiukruptcy  when  he  made 
the  order  for  the  is-sue  of  the  warrant,  and  tliis  is 
beyond  dispute.    Now,  what  is  his  jurisdiction  whoa 
sittiog  in  bankniptcy  1'   By  section  92  (1)  of  the 
Bankruptcy  Act,  18b3,  it  is  enacted  tbut  "  tb«  ooorts 
having  junsdioUon  in  bankruptcy  shall  be  tbe 
Coturt  and  th  -    nnty  courts."    By  neotion  93  (1)  it  is 
enacted,  "  From  nud  after  the  conimencement  of  tbis 
Act  the  London  Bankruptcy  Court  shall  be  united  and 
consolidated  with  and  form  part  of  the  Supreme 
Court  of  Judicature,  and  the  jurisdiotion  of  the 
liondon  Bankruptcy  Court  shall  lie  traniBferred  to  the 
High  Court."    By  section  100,  "A  county  court 
shall  for  the  purposes  of  its  bankruptcy  jurisdiction 
in  addition  to  the  ordinary  powers  of  the  court  have 
all  the  powers  and  jurisdiction  of  the  High  Oonrt, 
and  tbe  orders  of  tbe  oonrt  may  be  enforoed  aaoord- 
iogly  in  npapuwr  pNMcOMd."  By  section  102  (3), 


Digitized  by  Google 


70 


THE  WEEKLY  REPORTER.      (Dee.8.»m^]   Vol.  XLvn. 


CT.  or  Al>P.      ItSO.  V.  OF  NOSTBAXXSKTOR  OOVHTT  OOVBT.— WOOXJT  V.  'BUXWTCm.      Or.  07  A». 


*'  A  court  having  juriadictton  in  bankruptcy  under 
tiliB  Act  shall  not  1m  iabjeot  to  be  restrained  in  the 
execation  of  ito  pomn  under  this  Act  Yxy  the  ocd«r 
of  Any  other  court,  nor  ihall  sny  appeal  lie  from  its 

decisions  oxrept  iu  manner  directed  by  thia  Act." 
And  by  section  104  (1),  "Every  court  baviug  juris- 
diction in  bankruptcy  under  tiiis  Act  umy  reviow, 
xcaciiid,  or  Tuy  any  otder  made  by  it  under  ite  b»Qk- 
raptoy  jtixiidiotton.'*  In  my  jnclgmeatthe  reealtof 
these  sections  is  that  the  position  of  n  coimfy  r  nrt 
judge  sittingin  bankruptcy  and  exorcising  Uaiiki  iiptcy 
jurisdiction  and  acting  witliin  that  jurisdiction  is  a 
poeition  similar  to  that  of  a  judge  of  the  High  Court 
exeroiaiDg  bis  jurisdiction,  and  that,  as  long  as  a 
county  oonrt  judfla  is  exercising  bankruptcy  joris- 
(Uction,  the  remMytiy  \i^ich  to  question  an  order 
made  by  sucli  ti  judge,  when  exercising  ilL  juris- 
diction, if  auch  order  requires  alteration  or  auioud- 
meni,  to  application  to  the  judge  hinueif  sitting  in 
baiikraipt^,  «ad  then  verhapa  by  aoMal  to  the 
INyirfonal  Oottrt,  and  not  ny  eertiorvrito  firing  up  the 

order  into  the  (jueen's  Bench  Division.  This  is  the 
procedure  which  this  court  held  iu  the  caaa  of  / n  re 
N<w  Par  Consols  to  be  the  proper  procedure  under 
sections  in  the  Windiog-op  Aote,  which  as  to  this  we 
eqmTsIent  to  Motion  100  In  the  Bankmptoy  Aot,  168S. 
Tiie  present  case  appears  to  me  to  be  even  a  stronger 
case  than  In  re  New  Par  Contolt,  and  for  the  reasons 
above  giveu  I  ttank  that  tilii  afpwl  should  be  dis- 
missed, and  with  costs. 

BlUBY,  L. J.,  concurred. 

Yattohait  Vtlltamw,  ImT.,  zmd  lite  foUowiug 

judgment:  Having  regard  to  the  decision  of  the 
Court  of  Appeal  m  the  case  of  In  re  New  Far 
O'liaoh,  a  decision  which  Ijiuds  thi«  court,  I  do  not 
see  how  it  can  possibly  be  said  that  the  order  of  the 
county  oonrt  judge  can  be  made  the  sobjeot  of  a  writ 
of  'crtiorari  by  tlie  Queen's  Bench  Di\-i.sion,  and  I 
think,  therefore,  that  this  appeal  must  be  disiuissed. 
In  that  case  it  was  lield  by  tlic  Court  of  ApjK^al  that, 
inasmuch  as  a  county  court  judge  had  j uritKiiotion  to 
wind  u^  the  company  and  had  for  the  purposes  of 
that  jonsdiotionaU  the  powers  of  the  HighOonit,  and 
was  tiierefofe  for  that  purpose  placed  on  an  equal 
footing  vrith  the  judge  of  the  High  Court,  the  pro- 
hibition would  not  lie,  and  I  agree  with  A.  L.  Soiith, 
LbJ.»  tiiat  on  the  principle  of  that  decision  a  writ  of 
eaUomn  oannot  be  issued  to  bring  up  tiie  order  of 
the  ooonty  oonrt  judge  exmiting  jurisdiotion  in 
bankruptcy,  and,  I  think,  could  not  be  brought  up, 
even  though  the  county  court  judge  might  have  mi«- 
couHtrued  the  section  under  which  he  purported  to 
issue  the  wantuit  in  question,  or  even  though  the 
warrant  in  question  might  have  been  bad  on  the  face 
of  it  as  being  based  ex  facie  and  by  its  terms  on  facts 
which,  under  the  Bankruptcy  Acts,  would  not  have 

i'ustitied  the  issue  of  the  warrant  of  arrest,  or  had 
iQdu  based  opon  affidavits  which  did  not  disclose  any 
oondnct  of  uie  debtor  justifying  the  arrest.  It  is 
Buffioient  to  aaj  that  tha  Queen's  Bench  Division 
has  no  power  to  prohibit  a  judge  of  the  High 
Court  or  to  issue  a  certiorari  to  bring  up  his  order, 
nor,  according  to  the  decision  in  the  New  Far 
Consda  case,  to  prohibit  the  county  court  judge 
or  briiv  up  his  order  in  a  matter  in  respect  of 
whidii  Kb  w  by  statote  invested  with  the  powers 
of  the  TL"gh  Court,  and  therefore  jAaci/d  on  an  equal 
footiug  mtli  a  judge  of  tlu'  High  Court.  The  cases 
in  which  a  co^foff/ n' has  gone  to  bring  up  the  order 
of  an  inferior  court  oxo-'eding  its  jarisdiction,  even 
when  a  mUorari  has  been  taken  away  by  stetote, 
do  not  seem  to  mc  to  touch  tho  present  case,  because 
the  basiti  uf  the  decision  iu  the  New  Par  CoatoU  case 
was  that  the  judge  of  tho  ooimly  court  mmmng 


jurisdiction  in  a  matter  in  which  the  statute  gave  hiu 
seisin  was  not  an  inferior  court,  because  in  sudi  s 
matter  the  statute  gave  him  all  the  powan  of  a  jndgo 
of  the  High  Court,   This  being  so,  it  is  notnoossaiy 

for  me  to  exprosR  any  opinion  on  the  decision  which 
binds  me  or  upon  fuiy  of  the  contentious  impeach- 
ing the  order  of  arrest  to  which  I  have  referred,  or  as 
to  how  far  the  issue  of  the  writ  is  disoietionary.  A 
judge  of  the  High  Court  in  tiia  eonroiso  of  his  jam- 
diction  cannot  be  controlled  by  writa  of  prohibition  or 
cirtiurtiri,  but  only  bj  ajjpcal,  and  if  the  county 
court  judge  iu  the  exercise  of  bankrujitcy  juiisdictioD 
is,  as  woiild  seem  to  be  tlio  case  from  the  dedsionta 
In  re  New  Par  ConsoU,  placed  on  an  equal  footiog, 
he  is  judge  of  law  and  fact,  and  bis  jodgments  are 
subject  to  appeal  only  and  caimot  he  reviewed  by 
I  '-rtiortiri.  This  Ls  not  a  case  in  which  it  is,  or  ould 
be,  suggested  that  the  p^toular  bivnkruptcy  \i  t 
matter  not  coming  within  the  cognizance  of  the 
particular  county  court,  the  judge  of  tba  oooa^ 
court  b«ng.  aoooidiog  fo  fba  ptinoiiile  of  the  dsoirioB 
I  in  In  re  Neto  Par  Consols,  a  Judge  of  eo-ordintte 
jurisdiotion  with  the  judges  of  ti\e  High  Court.  TLe 
question  whether  this  particular  debtor  has  by  his 
conduct  rendered  himself  liable,  under  the  Bankruptcy 
Acts,  to  be  anested  is  a  question  depending  partly  on 
law  and  partly  on  fact,  which  question,  aooording  to 
the  meaning  of  the  Bankruptcy  Acts,  the  oonnty 
court  as  a  High  Court  is  to  decide,  subject  only  to 
that  appeal  to  the  Divisional  Court  or  with  leave  to 
higher  courts  which  is  given  iu  the  matter.  If 
the  first  step  is  right — that  is,  if  in  rs  ^Tets  Par 
ConsoU  is  rightiy  decided  in  principla  all  ike  mt 
seems  to  follow  of  ueoewity* 

Appeal  Ji'ijnisM^'f. 

SolioitorB  for  the  debtor,  Skinner,  Sou,  ik  Churth, 
Sunderland. 

Rulicitor  for  the  official  raoeiver,  Sotkiiar  Is  lit 

Boani  of  Trade. 


From  Q.  B.  Div.  ) 
(A.  L.  Smith.  Bigbv,  and  JulyS,  1408. 

Yaughan  WUUams.  L.JJ.) ) 

WOOLF  V.  Hamiltox.  (a.) 

Gaming — Betting — Ilorae-racing — Cheque  given  in  fay- 
mint  of  hiti  —  Ilt'lthr  for  value  with  notice — lUrfd 
cofisidtration — 9  AnjUf  c.  li,  s.  I — 6  <4r  7  WUl,  4,  <• 
41,  s.  1. 

A  chequf  UHi.i  ilmirn  hii  the  (hfendaid  in  yKiymmi  <f 
bets  lost  by  him  to  the  payee  ttpon  hone-races,  and  teat 
indorsed  for  m/««  by  the  payee  to  the  plaintiff,  wAe  had 
notice  oj  the  eiuuideration  for  which  it  isos  4raieik 

ffeld,  that  the  clieijue  mutt  he  demud  to  hn*  itr* 
drawn  upon  an  ilhyul  confuIentUon,  and  that  the  [tjaiif 
tiff,  who  had  notice  thermf,  could  not  recover  up'jH  it. 

Appeal  from  the  judgment  of  Darling,  J.,  in  favonr 
of  the  daCandant  at  the  tdal  of  tfaa  aotum  witiioat  a 

jury. 

The  action  was  faroui^t  to  recover  £84  3s.  9d.  upoa 
a  daihonoured  cheque  iiliidh  had  been  drawn.  the 
defendant,  payable  to  the  order  of  '^^■00,  and 

indorsed  by  Wilson  to  the  plaintiff  for  viilae.  The 
cheque  was  given  to  Wilson  iu  payment  of  beta  lo«i 
by  the  defendant  to  him  upon  horse-races,  and  the 
plaintiff  took  the  cheque  with  knowledgo  tbereol. 
Darling,  J.,  held  titat,  as  the  plaintilFtoolr  fho  cheqos 

(u.)  Keported  by  W.  F.  BA&av,  £e>q.,  Banister- 
at-Law. 
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Woour  v.  HAiDLTOir. 


Imnumat  Oo.  V.  B&oook 


will;  Lotiue  of  the  coiuidentaoii,  he  oould  not  recover, 
and  gave  jadgnMnt  for  the  deCBBdut.   Hm  pluntifF 

liitier  i F.  ir.  Sfi' rimoil       II  liim^,  fi>r  Lli-j  j,].iiutiff. 

The  cii«'(pe,  bfiiif^  gi\  -ii  f  >r  h  bet  on  a  horse-iace, 
man.  be  deemed  to  imve  beea  ^iveu  for  a  void  con- 
ndentioQ — that  is,  withoat  constderatioo,  under  8ft 9 
Vict  c.  109,  8.  18.  Bat  •  holder  for  valne  can 
recover  on  it,  A  horse'raoe  is  not  a  game  within 
:*  Auii'-,  f.  H,  a.  1,  whirl,  ui  tkes  bilU  aiul  other 
Kcuiitiaei  given  for  money  won  at  gainin|r  at  cards, 
or  other  gams  or  gHBM*  Or  hf  betting  on  the 
gnM,  void.  HoziB-iiiQM  wra  cxpscnly  mMtioaed 
m  16  Oar.  2,  o,  7,  and  wotion  3  of  that  itatate  nnde 
bill*  and  other  securities  for  bets  execediog  £100  void. 
That  Act  hm,  however,  been  ro2»c"«l«''i  by  section  15 
of  8  &  9  Vict.  0.  109.  5  &  i;  Will.  4,  c.  41,  b.  1, 
repealed  so  mach  of  the  statute  of  Anne  as  enacted 
that  any  note,  bill,  or  mortgage  ■honld  be  abso- 
lutely void,  and  enacted  that  every  note,  bill,  or 
mortgage  which  would  have  been  absolutely  void 
under  tboso  statutes  .should  be  (leeniod  and  taken  to 
have  been  made,  drawn,  accepted,  given,  or  executed 
fbraii  illegal  consideration.  There  are  certain  old 
cliM  GixMum  Mttrky*  2  Bin.  Ild9 ;  Lgna/l  v. 
limglHihtm,  2  "Wilt.  36 ;  and  Btnaslon  r,  Py«,  3  Wils. 
Tii -which  decided  that  horse-nKing  wiw  a  game 
witliin  9  Anne,  c  14,  but  thostj  ca-nes  wero  wjaugly 
decided,  and  are  not  binding  upon  thiscourt.  Apple- 
Sitrtk  Y.  Volktf,  10  M.  &  W.  72a,  merely  follow^  the 
oldir  ftQthoritiee  apon  this  point. 

He  alro  referred  to  Lil/cy  T.  Autitn,  56  L.  J. 
^i.  B.  W.  11.  Dig.  lUy. 

F.  Shewdi  Cuitjtr  {G.  A.  Vav^'Ornu  with  bim},  (or 
die  defendant,  waa  not  called  apon. 

A  L.  Sntitit,  L  .T. — This  is  »u  uctiou  upon  a  cheque 
gifen  in  paymeut  of  beU  lust  on  iiur!»e-racei,  the 
plaintiff  b«ii:g  an  indorsee  for  value  who  took  the 
cheque  with  notice  of  the  abovo  fact.  The  learned 
jadge  held  that  the  plaintBf  ooold  not  rMOf«r.  1 1 
liM  been  decided  in  more  than  one  cane 
that  borae-racing  is  a  "  game  "  within  9  Anne,  c.  14. 
Hotse-racing  wtta  expressly  mentioned  in  l(j  Cat,  2, 
c  7,  a  statute  which  has  now  been  rcjpealed,  and  ihe 
a»E»  have  decided  that  the  gnubM  ooBiemplated  in 
the  itatate  of  Anno  aze  the  MOM  n  fe^MO  zefetzed  to 
ia  flie  ilatate  of  ChailOT  2.  Tberafore  boTK-ndng 
ccunes  witliu  the  statute  of  Anne.  ^Vi>  cannot 
OT^TToIe  tbuMe  authorities  even  if  we  did  uut  agruo 
«itb  them,  seeing  that  Parliament  has  been  l^slating 
kbont  theae  matter*  upon  Mveral  occasioiia»  and  has 
an«r  tonehed  thoae  deoiriona.  That  being  ao.  the 

esse  liecoiues  clear.  5  &  <>  Will.  4,  c.  41,  s.  1,  has 
rej..valed  so  much  of  the  statute  of  Aiinti  us  di'dm-ed 
that  any  note,  Lill,  or  mortgage  .shouM  be  iiV>.soIiitoly 
Toid,  and  enacted  that  every  such  bill,  note,  or 
mortgage  dunild  be  deemed  nid  taken  to  bave  been 
taeda.  drawn,  accepted,  given,  orexecutcd  for  an  illegal 
coBfideration.  The  effect  of  that  is  that  a  perron 
^Iio  gives  value  for  a  bill  or  note  with  notice  that  it 
wm  originally  given  tor  an  illegal  coonderation  can- 
not recover  upon  it.  A  oheqae  given  in  payment  of 
abet  loit  open  hone-iadog  ie  deemed  to  have  been 
ghtn  for  an  illegal  oonridentioii,  and  the  person  who 
::dce8  it  with  notice,  though  he  gave  Value  for  it* 

cannot  r»»eover  upon  it. 
liliiLV,  L.J.,  concurred. 

VArciiiAX  Williams,  KJ.— I  agree.  1  will  only 
idd  one  pa»88ge  from  the  judgniPint  of  Ijord  Cuuip- 
Wl.  C.  J.,  in  liny  v.  Jyling,  16  Q.  B.  423,  at  p.  431  : 
"  Jis  the  law  now  stands  the  illegality  of  the  gaming 
eanadcnatigm  would  be  inmaSezial  to  a  ImUtfide 


holder  without  notice  of  the  consideration ;  but  the 
{dt'a  goes  on  to  allege  (what  was  distinctly  proved) 
that  the  plaintitt',  before  and  at  the  several  tiuieii 
when  the  bdls  were  made  and  accepted,  had  notice 
of  the  pcemiaea  afoieaaid,  and  took  the  said  billa 
from  tiie  defendaitt  with  the  said  004100.**  1^  that 
case  the  bills  of  exchange  were  giveo  in  payment  of 
a  bet  lost  upon  a  horse-race. 

Appeal  ditmhttdm 

Solidtm  for  the  plaintiiF,  J7.  Ma  ifc  Cth 
Soliflitor  for  tfa«  defaodant,  W,  H.  OtaiiB* 


From  Q.  B.  Div.  (Slathew,  J.) ) 
(A.  L.  Sauth,  Bigbr,  and        Jane  16»17, 180S. 
Vaugban  Willianu,lljJ.}  j 

BbA,  ImUBAMOB  OO.  V.  BbOQO.  (a.) 

Inmrance,  marine^  ^kamfrn  "sailing  on    i,r  nfttr 
1st  <{/■  March" — "  iSttiUng,"  wliat  cctutttuUs— 

Th'  jilainfiff  rrimpnni/  irm-  rein$ured  on  flour  in 
itttamtri)  "  ifiiliti^i  "U  i/rajter  the  let  of  March."  Atttamtr 
comjiltted  ht  r  b'adiny  aloitygide  a  whtrf  in  a  river  ahout 
lQp.m,  on  the  2Qth  qf  Ftibruary,  Tkt  tt«im«r  iom  ihsH 
mmed  a  thort  diOanee  oul  into  mid-tirtam,  where  sfte 
niirhi-ri'il  tiU  8  a.m.  on  thf  \st  k/  March,  ivhen  shr- 
prtActdrd  iluva  the  rivtrr  ipu  Jitr  vdijagr.  liij  It-di  ing  the 
wharf  on  the  previous  evtnivj  tht  utmmer  lan  placrd  in 
a  more  advantageoua  poiition  far  making  a  ttart,  bui  the 
matter*»  sole  intention  in  moving  the  steamer  loai  to 
prevent  tht  crew  from  Imving  the  eteamer  during  the 
night.  The  tteamer  and  her  cargo  having  become  a  total 
loM, 

/hid,  that  the  timmer  tailed  on  the  lit  o/  March,  and 
not  on  the  29th  of  F^ruarg,  anct  tAa(  th»  lo»$  «mm 

covtrrd  h]i  tht  policy. 

Appeal  of  the  defendant  from  the  jadgmeat  of 
Mathew,  J.,  at  the  trial  of  the  aotioik  wilhont  m 


'he  aolion  was  brought  to  reoorer  a  total  lorn  on 

Cargo  per  (steamship  Massasoil  undor  !i  policy  of  rein- 
surance subscribed  by  the  d(ifendant  and  other  tmdCT- 
writors.  By  that  policy  the  plaintiiTs  were  reinsured 
"  at  and  from  porte  in  the  I  'nited  States  to  ports  in 
Bacope"  on  flour  per  "  stonitiers  as  attached  sailing 
on  and  after  the  let  of  March,  1896."  Amongst  the 
declarationi  attadied  to  the  policy  was  one  on  flour 
per  The  Matmnoit  on  a  voyage  from  Newpoit  Newi. 
James  River,  Virginia,  to  Loudon. 

In  February,  ISW),  T/ie  Maitasoit  was  loading  her 
cargo  atoQg^e  a  wharf  at  Newport  Newa.  Tlie 
loading  waa  floiithed  between  9  and  10  p.m.  on  the 
'jinh  of  Febniiiry.  By  a  rule  of  the  pilotage  nuthori- 
ties  of  the  port  foreign -going  vessels  are  not  allowed 
to  go  to  sea  a'ttT  dark,  owing  to  the  difliculties  of 
navigation  and  the  absence  of  leading  lights  in  the 
river.  After  the  loading  wae  finished  the  master 
moved  The  Mtutaeoit  about  five  hundred  yards  out 
from  the  wharf  into  mid-stream  where  the  vesael  re- 
mained at  anchor  until  the  following  morning.  This 
was  done  in  order  to  prevent  the  crew  from  going  on 
■hore  and  getting  drunk.  The  Manaauit  had  deared 
at  the  ouatom  houae  before  she  finished  loading,  hut 
to  aocordanoB  with  the  nsual  practice  of  the  port  a 
custom  house  oflicer  wan  u  1  jard  when  she  left  the 
wharf  and  he  remained  on  board  untU  about  8  a.m. 
on  the  let  of  Mamh,  iriien  he  went  aahore  and  tlie 

(a.)  Beported  by  F.  0.  BoBraBOVi  Biq.,  Banister- 
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vesoel  proceedijd  to  sea.  The  Mattatoit  aad  her  cat^o 
eventually  became  a  total  loss. 

By  being  anchored  in  the  stnftm  •  wad.  would 
gain  an  advantage  of  a  few  minntos  in  getting  tmder 
way  as  afiaiiist  another  vossol  starting  from  alongside 
the  wharf,  but  the  master,  when  ha  moved  the  vessel 
OQlihe  2L)th  of  F«tintiuy,  «M  not  wiflwwMwd  by  that 
ooosidfiratioD. 

Mathew,  J.,  luld  ihtit  The  Maamueit  Mifod  on  (be 
1st  of  Marob,  1696»  and  gave  jaAganeiit  for  tli» 
plaintiffii. 

The  dalBBdant  appealed. 

Pi'-l-ford,  Q.C.,  and  Scrutlnii,  for  the  dofondant.-- 
Tho  (^uPHtiou  is,  did  the  veMsel  sail  on  the  '29th  of 
February  or  on  tho  1st  of  March.  AVhen  she  left 
the  wbfl^  on  the  29th  of  February  she  had  tiaished 
loading,  and  traa  ready  for  eea.  and  was 
plaoed  in  a  more  advantagaooa  position  for  pro- 
ceeding down  the  river  on  the  following  day.  That 
is  sufficient  to  constitute  tho  loaviug  of  the  wharf 
an  act  of  "  sailing."  It  is  immatmal  that  the 
master  knew  that  he  oould  only  proceed  a  short 
dietaaoB  that  erening,  or  thatona  oi  bia  objeote  in 
leaviDg  the  wbarf  was  to  keep  tbe  erev  on  board 
during  the  night. 

They  uited  J'iUtyrew  v.  I'liinjU,  3  B.  &  Ad.  .>14  ; 
Cockrane  v.  Fiaher,  2  Cr.  &  M.  581, 1  Cr.  1,1.  &  R.  809  ; 
Moir  V.  Royal  Exchange  Atauranre  Co.,  3  M.  &  Sel. 
4GI ;  "  The  City  of  Cambridge,"  22  W.  R.  678,  L.  E. 
5  P.  C.  451 ;  "  The  Cachapool,"  7  P.  D.  217.  30  W.  B. 
Dig.  190;  Lang  v.  Anderdon,  3  B.  &  C.  495. 

Joteph  U'alion,  Q.C,  and  Oarvtr,  Q.C.,  Utr  tbe 

plaintiffs. — The  question  whether  any  particular  act 
constitutes  a  "sailing"  or  not  depends  on  the 
intention  with  which  that  act  was  don^  In  this  case 
tho  learned  judge  has  rightly  iuferrcd  from  the 
evidence  that  when  the  master  left  the  wharf  on  tbe 
29th  of  February  he  had  uo  intention  of  sailing, 

A.  L,  Smith,  L.J. — The  question  in  this  case  is 
whether  the  ship,  the  goods  on  which  were  reiiisijre<l 
bf  tlia  defendant,  sailed  beiore  the  1st  of  March.  If 
■ne  did  tiie  lose  u  not  oovarad  by  ibe  policy. 

'r.t,,  V.  Fiahr  and  the  other  cases  cited  show 
that  the  queatJou  to  be  considered  is,  What  was  the 
intention  with  which  the  particular  act  was  done 
which  is  said  to  constitute  the  sailing  ?  That  is.  I 
think,  qmte  clear.  We  must  see,  therefore,  whether 
there  is  any  evidence  on  which  it  could  be  found  that 
when  the  master  moved  the  ship  from  the  quay  side 
on  the  '2Uth  of  Februar}'  it  was  lus  intention  that  the 
liiup  should  thtiu  sail,  in  my  opinion  tbe  evidence 
showH  courliuively  that  there  was  no  such  intention, 
bat  that  the  intention  waa  to  aail  on  the  lat  of 
Haroh.  It  baa  been  eo^Mted  on  bebalf  of  tbo 
defendant  that  because  tho  ship  went  .>00  yards  out 
into  thestroAm  on  that  eveniug,  sb^  must  be  regarded 
as  having  then  commenced  her  voyage.  I  agree  that 
a  ship  zn«y  movo  from  alongside  a  wharf  and  eo  a 
sbort  distance  and  tben  etop,  and  nevertheless  be  held 
to  have  begun  her  voyage,  but  I  think  that  iu  this 
case  there  was  no  intention  to  sail  before  the  Ist  of 
March.  Iu  my  o]»iniou  the  judgment  of  Mathev,  J., 
was  right,  and  this  appeal  must  b<>  dismissed. 

KiUBY,  li.J.— I  agree.  Tho  question  is  one  of 
intention.  It  cu-  :  it  h  -  said  that  whenever  a  ship 
goea  »  abort  way  from  her  moorings  she  has  com- 
menoed  bar  voyage,  if  that  were  so.  I  do  not  aee 
how  any  question  could  have  arisen  in  the  case  of 
Cockrane  v.  Fishi  r.  I  agree  that  if  a  ship  goes  out  of 
port  and  ancliors  near  ihr  bur  in  ordi'r  to  get  the 
utmost  advantage  from  the  tide,  the  voyage  must  be 
ooneidcred  to  bave  begun  wben  tbe  abip  flcat  etartedi 

YavobAx  WnxxAWSt         I  agree,  I  Uilak  {bat 


in  these  cases  the  iut'Cutioa  with  which  the  act  wm 
done  should  be  deduced  as  far  as  possible  from  the 
facta  of  the  case  and  nut  from  the  evidenoe  as  to  what 
was  afterwards  said  to  have  been  tiie  intention. 
Further,  I  think  that  if  a  ship  is  ready  to  s'iirt  ;  li-  r 
voyage,  with  ker  loading  completed  and  her  crew  all  on 
board,  and  she  moves  from  alongside  the  wharf  wluie 
ehe  biw  been  loading,  and  goea  a  eboxt  diatnee  oa 
ber  Ti^fage  and  ii  pierrented  ny  aome  pbyoGal  reaeoa 
from  gomg  further,  then,  in  thn  n'  ?pnte  of  any 
further  ovidenoe,  the  inference  to  ha  timwu  is  that  the 
ship  has  sailed  within  the  meaning  of  that  word  in  » 
policy  of  insurance.  ^  But  I  entirely  aeree  that  there 
must  be  a  sailuig  which  is  intended  to  be  aoommaMe- 
ment  of  the  voyage,  and  if  a  ship  is  not  ready  to 
start,  that  is  evidenoe  to  show  that  the  sailing  u  not 
a  commencemi'ut  of  the  voyage.  It  seema  \  >  me  th-»t 
although  a  jirhna  /'irir  case  of  sailing  has  Im-n 
established  in  this  case  by  showing  the  conditioo  of 
the  ship  at  the  time  ehe  etartad  from  the  wliarf ;  aod 
by  showing  that  ber  itay  dming  the  nigbt  in  tbe 
river  waa  cau.sed  by  the  regulations  of  the  port,  yet  i:. 
my  opinion  the  iufereucb  iis  to  the  voyage  having 
commenced  (m  the  'JOth  of  February-  is  negatived 
when  the  whole  of  the  evidence  is  looked  at.  lbs 
facts  account  for  the  moving  of  the  ship  into  tbe 
middle  of  the  river  quite  iudf y)endi:'ntly  of  any 
intentiou  to  commeuco  the  voyage  at  that  time ;  under 
these  circumstances  1  think  that  the  inferonoe  dinva 
by  Mathew,  J.,  from  the  evidenoe  was  z^t. 

Appeal  dumisMd, 

Solicitors  for  the  plaintiff  company,  Rouxlifi 

Itttwle,  <k  Co.,  for  //)//,  Dkkinson  tlir  Co.,  Liverpool. 

Solicitors  for  tho  defendant,  Watloni,  Johntun, 
Bubb  A  WMktn, 


(%a&.])iv. 


Oct.  25,  26 ;  Nov.  8. 

Watttox  v.  CorPAKD.  («.) 

Vendor  and  jmnhater — Restrictive  covenant — Cvnstruc 
Hon — Itijurioua  or  offentire  or  diaagreeable  noite  or 
nuiMRos— Corryi'flj^  on  tchool— Action  for  rescMsiea 
of  (MntraeL 

W.  etUered  into  negotiationt  with  the  defendant'^ 
agent  for  the  purcltate  of  a  houte  fur  IA«  purpomt  t^f 
mrrying  on  a  boya*  tchoU,  and  mas  tiMfiwed  f»  entar  tnto 

a  contract  to  purchase  the  house  hy  hit  repreaenting  thnt 
there  ic«a  no  covenant  which  would  inter/ere  with  H  '* 
(arryiiiij  cii.  his  S'-houl  there.  W.  anhif'pivnthj  d irrrrtl 
that  the  houae  was  subject  to  a  covtituni  which,  ajltr 
specially  restraining  etrtttin  tro'lea  or  busineMc*  from 
being^  aimed  on,  frovided  thai  then  ahoidd  net  be 
earned  m  upon  the  premiaea  any  imde  or  huatneaa  or 
(■c  apalioi  vhatM»  v,r  ti^h-rdiij  (infer  alia)  any  ti-iuriouA 

notae  or  nmsdHc^  ^^HfuJd  or 
might  be  occaaiotted,  eauaed,  or  mudr.  He  thereupon 
brought  an  axUon  jar  reaeimian  of  the  coatractf  and 
return  of  the  depeait  made  htf  him,  with  tnfemf. 

Held,  that  (he  riyveintut  kvu  uot  limited  to  trades  vr 
hiuinetset  ejiisdem  gdueris  (is  U^usf  specifically  nw^- 
tibned  :  that  the  currying  on  <</  a  ^""/•t'  !it  h(-n4.  would  cotm 
within  tlie  prohibition  ^  Uie  covenant ;  that  the  Offent'a 
reprtaenkdien  waa  a*  to  s/mI,  and  net  a  man  t'  ' 

(a.)  Reported  by  1.  F.  WAUT,  Esq., 

Law. 
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6/ law;  and,  tJtert/ure,  that  the  plaintiff  was  tidilbd  to 
mutti  t'n  hia  action. 
Tbd-BMtly  v.  BcnbMB,  37  fP.  M,  38,  40  Ch,  D.  80, 

Action. 

Waaton,  a  achoolmaster,  entered  into  ne^oHntions 
with  tho  defendant's  agent  for  tbe  parch hhp  of  a 
freehold  hoiue  and  groands  at  Tunbridge  Wells  for 
the  purpose  of  carrying  on  a  boys'  sohool  there.  He 
made  parlic-ul.nr  i!  iniirits  of  the  dtfi  n  Ifiiit's  Hj^t-nt  hs 
to  whether  there  were  any  covenants  atiectiiifr  tbo 
pffsises  which  would  prerent  his  using  tlie  plaee 
•■ft bofa'  lohool,  and  hA  WM  in  •obstance  informed 
by  t1i«  agent  tbat  thtra  -wai  no  oovenaat  wbidb  ironld 
interfere  with  his  so  floing. 

He  had  &«vtral  iuterviews  with  tho  agent,  in  tho 
crorae  of  which  the  existence  of  a  deed  of  covenants 
of  the  tird  of  November,  1851,  relating  to  the  proper^ 
«f  wUdl  fhe  said  premises  formed  part  was  duolosed, 
bat  the  plaiiitiflf  wns  told  tluit  he  could  not  insi>ect 
tbe  deed,  which  w!W  in  London,  and  was  assured  that 
it  imposed  no  restriction  which  wo>iM  intorffrf  with 
tb«  plaintiff's  carrying  on  a  boys'  school  ou  the  &aid 
pnniMt.  Tho  plaintiff  thereupon  signed  an  offer 
vnttai  upon  certain  partictilars  and  oonditioina  of  mle 
of  tbe  said  premises,  which  contained  a  statement 
tliat  tbe  proijerty  wa-,  subject  to  the  i  -v  nantfl 
ccmtaiaed  in  the  said  de*d  of  the  ;Jrd  of  November, 
ll!^l,  and  tbe  purchase  was  to  bo  completed  on  tho 
ttna  of  these  oonditiana  lo  far  as  tlinr  ajiplkd  to  a 
Mle  hf  private  tmtj.  On  liie  day  wtor  thk  oflbr 
wu  made,  it  was  accc  pted  tlio  dtinendaut  *'  •obgeot 
to  the  conditions  named." 

After  the  plaintiff  had  coutriicled  to  purchase  the 
premises  and  paid  a  deposit,  the  deed  of  covenants  was 
produced,  and  was  found  to  contain  a  covenant  to  the 
iollow4iig  (iTect— namely,  tbat  each  of  them  the 
covetiantor  and  tho  8<*vt»al  other  persons  who  might 
become  partitas  thorcto  of  the  second  jiart,  hia,  her, 
or  tbdr  heirs  or  aasigua,  or  any  of  them  {intt.r  ulia) 
should  not  and  woola  not  suffer  to  be  exercised  or 
«Kiied  on  vpon  or  m  anj  part  of  the  land  therein 
nftmd  to  or  any  house  or  building  thereon  to  be 
erected  or  built  tho  trade  or  husiness  of  a  nu  ltcr  or 
boiler  of  tallow  or  grease  or  resiu  or  tar  or  any  greasy 
substance  or  compound  for  anypurpo.se  whatsoever, 
gM  maker  or  worker,  blacksnutii,  tin  worker,  copper- 
naitb,  brieltmaher,  lime  bnmer,  rianghtennan,  catgut 
sjiuner,  dog  skinner,  boiler  of  horseflesh,  soap  maker, 
betrshop  kwper,  brewer,  scavenger,  cowkeeper,  or 
any  trade  or  business  or  occupatiou  what«oever 
wheraby  any  onwholesome  or  offenaive  or  diat^ree- 
•Ue  mmU*  or  gae,  or  unwholeeome  or  offensive  or 
damtneaUe  matter  deposit  or  flQid»  or  any  injurious 
orofouive  or  disagreeable  noise  or  nniianoe  eboold, 
OCMigfatbe  colkct<il,  occasioned,  caused,  or  made. 

^e  plaintiff  thereupon  the  defendant  notice 
to  rescind  the  contract,  and  demanding  a  return  of 
tbe  depoiit,  vhich  waa  lefaaed.  The  writ  in  the 
sboT*  eetioa  waa  then  iamed  dahntog  laaoinion  of 
the  contract  and  latam  «l  llie  dopoiit  witb  intarest 
St  i  f  ler  cent. 

h'e.-ilh,  V'-.  Jfarfe///,  for  the  plaintiff.— This 
tOTCTiant  will  bo  conatruc^d  like  the  restrictive 
oorenact  in  Tod-Hmtly  v.  Batham,  37  W.  B.  08,  40 
GL  B.  80,  and  the  observations  on  the  800i>e  of  that 
covenant  show  that  it  would  not  be  aale  to  oinj  on 
a  school  on  premises  subject  to  toeh  a  covenant.  Tho 
pI-Mntifl;  had  no  fair  opportunity  of  ascertaining  that 
tbe  property  w^as  subject  to  tbe  restrictive  covenant, 
and  cannot  be  taken  to  have  had  notice  of  it :  Itetve  v. 
/Mfae,  36  W.  B.  dU,  20  Q.  B.  D.  diii.  The 
daiHMaai**  agant  stated  tbat  there  was  nothing  to 
PfWBfcttc  piopBi'ty  bahig  need  for  a  school,  but  tho 


covenant  woidd  be  a  substantial  interfermoo  with 
such  user,  and  the  plaintiff,  who  relied  on  this  repre- 
sentation, is  entitled  to  rescission  of  the  contract: 
Mullens  v.  Militr,  31  W.  E.  oo9,  22  Ch.  D.  194 ;  see 
also  Dart's  Vendors  and  Pnrohaaan,  6tik  cd.,  voL  U 
p.  106. 

Warmtngim,  Q.C.,  Farmll,  Q.G.,  and  Bthtoth  for 
the  defrniliint. — /?* '  r  *  v.  IJ-n  idfje  does  not  apply  to  a 
covenant  in  a  (  onveyanLO.  It  was  a  case  of  purchase 
of  a  lease,  and  tin-  usual  covenants  in  a  le«,sfl  are 
well  known :  see  Woodfall  on  Landlord  and  Tenant, 
16th  ed.,  p.  127.  But  the  purchaser  was  held  not  to 
have  constructive  notice  of  unusual  covenants  whsve 
he  had  not  a  fair  opportunity  of  seeing  the  lease. 
The  plaintifT  w  4  :  t  mi  led  by  the  statements  of  the 
defendant's  agent,  and  on  the  true  construction  of  tho 
covenant  there  ia  nothing  to  prevent  tht;  use  of  tbu 
property  for  a  properly-oondaotod  school.  The 
alleged  misrepresentation,  moreover,  was  in  point  of 
law  merely,  not  in  point  of  fact,  and  nobody  can  bo 
made  liable  for  it:  limfiie  v.  Eburif  {Lorti),  20 
W.  R.  994,  L.  K.  7  Ch.  App.  777.  at  p.  80'2. 
In  Tod-Utvihj  v.  Benltmn,  I.indley,  L.J.,  doubted 
Bacon,  V.C.'s,  decision  in  Harriion  v.  Oood,  19 
W.  R.  340,  L.  R.  11  Eq.  338,  that  "noisanoe" 
in  a  covenant  meant  legal  nuisance ;  but  the 
doubt  was  olif'T,  and  the  dcci*ion  stands.  Baoon, 
V.C.,  there  held  that  the  carrying  on  of  a  national 
school  was  not  a  legal  noiMnce.  But  the  covenant 
lien  i(  against  tbo  carrying  on  of  certain  trades  onhr, 
and  Uie  Sue  oonstruotion  rsqairas  the  general  wosat 
to  be  restricted  to  noise  and  nuisance  arising  from 
thn  trades  mentioned  or  similar  trades. 

Tb<  y  also  referred  tO  SeM  Alvaroh  48  W.  B.  601, 
[1896]  2  Ch.  mS. 

NevilU  replied. 

Nov.  8. — ^BOMKB,  J.,  held,  on  the  evidence,  that  the 
plaintiiS?  was  indaoed  to  enter  into  tbe  contract  by 
the  representation  made  to  him  by  the  defendant's 
agent,  and  that  what  tbe  aeent  in  substance  repre> 
sented,  and  what  the  jilaiiititV  understood  tbe  repre- 
sentation to  be,  was  that  thu  covenants  ia  the  deed 
of  covenants  would  not  interfere  with  the  plaintiff 
in  carrying  on  his  school  on  tho  property.  [His 
lordship  then  stated  the  covenants,  and  said  aa 
follows  :]  Tn  my  ojunion,  as  a  matter  of  construc- 
tion, the  deed  muaus  what  it  says,  and  the  covenants 
CMinot  b©  held  limited  to  trades  or  bu«inejises 
ejmdem  gtmrit  as  those  previously  specially  men- 
tioned :  see  T»d-HtaUyy.  Senham.  The  next  <]uestion 
is  v.-h<«her  the  covenant*  will  interfere  with  the 
plauitui  in  carrying  on  his  school  in  an  ordinary  and 
reasonable  way.  Now,  I  am  satisfied  that  if  tho 
plaintiff  should  be  compelled  to  carry  out  the  con- 
tract and  proceed  to  carry  on  his  school  in  the 
ordinary  way,  he  will  inuMdiately  have  an  action 
brought  agatxist  him  by  the  adjoining  proprietor! 
to  -tniin  him  from  doing  so  on  the  ground  that 
thereby  a  disagreeable,  if  not  an  injurious  oroffensivfi, 
noise  or  nuisance  is  caused  or  made,  and  I  think  that 
action  would  soccocd.  Bat  puttiDg  aside  the  evidence 
before  me  as  to  what  actum  or  actions  particular 
adjoining  owners  have  threatened  or  are  likely  to 
bring,  what  I  have  to  consider  is,  following  in  sub- 
stance tho  words  of  Cotton,  L.J.,  in  TihI- llaiiUj  v. 
Btnhtm,  40  Ch.  D.,  at  p.  94,  whether  I  am  satisfied 
by  argument  and  the  evidence  before  mo  tbat 
reasonable  }>eopla  living  near,  having  regard  to  the 
ordinary  use  of  their  houses  for  pleasvralile  enjoy- 
ment, could  and  would  regard  the  carrying  on  of 
thiH  school  in  tbe  ordinary  way  on  these  premise  as 
causing  an  injorioiis.  offensive,  or  disagreeable 
>^  noise  or  aoiianoe.  And  after  hearing  the  argn- 
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meats  and  on  the  svIdMieB  biim  me  I  aaswer 

this  r|uo8tion  iu  tlio  iifRrtnatiTe.  But  then  it  it 
said  on  tbo  defendant's  b«balf  that  the  ageut'ii 
Kprcseutation  only  amonntcd  to  a  statement  m 
to  •  poiut  of  law — nmaxtiy,  m  to  the  true  oocutrui^ 
lion  of  tb»  deed,  tnd  tiiat  tboogh  the  plaintifF  mlfrbt 
■uooonfaUy  redit  an  notion  aKamst  him  for  speciiic 
performanci*,  ti«  is  not  «otiUed  by  reiaaon  of  tb>> 
agent's  representation  to  have  tli*'  contrat  t  reiciruli"!. 
But,  iu  my  opinion,  the  agent's  representation  tn  tht' 
plaintiff,  so  far  aa  the  plaintiff  is  oonoemod,  was  a  «.tat  ( - 
mant  m  to  a  faot.  Tlie  agent  waa  not  aeked  by  the 
plaintiff  as  to  the  oonatniction  of  tba  deed,  or  on  any 
question  of  law,  but  merely  whether,  a«  a  fact,  tbtro 
were  any  covcnauts  affectinf;  the  property  having 
regard  to  the  purpose  for  which  the  ]iiitiritiff  wanttnl 
it.  And  the  agent  chose  to  take  upon  himself  to 
auswpr  this  question  in  the  negative.  No  doubt  ho 
did  not  intend  to  deceive  the  plaintiff,  and  bdiered 
Ida  aniwer  to  be  correct.  But  the  plaintiff  ia  not  oon  • 
cemed  with  what  induced  th*'  agent's  belief,  and  evou 
if  that  l»elief  arose  from  tin-  ^»gHtlt  wrongly  construing 
the  deeil  oi  muking  a  li>gal  tnistake,  it  would  not  c<  iu- 
O0ru  the  ptaintift',  or  enable  the  defendant  to  say  th>it 
aa  between  the  agent  and  the  ^aintiff  the  misrepre- 
Mnlatiou  waa  only  one  of  lav.  loooM  totlieaoniBlu- 
»ion,  tberafore,  that  in  fhia  ease  the  oontraot  baa  been 
induced  )>y  a.  misroiiri'St-ntutiou  of  fiict  mado  by  the 
defendant's  agent,  and  Uiis  Ixjiiig  »o,  it  is  cleur  that 
the  plaintiff  is  entitled  in  tfjnity  to  ^o8t•is^iou  of  the 
contract,  even  though  the  mierepreaentation  was  not 
made  fraudulently.  I  thetefore  decree  rcHcission  of 
Iha  oootnot,  and  ocder  rqtaymant  of  th«  deposit  with 
ittleteet  at  4  per  oent.,  and  the  delandaDt  must  pay 
the  costs  of  the  action. 

Judgment  for  tht-  plaintiff. 

Solicitors,  C.  F.  Martdli,  for  R.  rrettoi,,  Tonbridge ; 
Lre,  Ockerbgt  ^  Bvenngton,  iuS,&  BM,  Tnnliridga 
WoUe. 


Chan.  Div.  I  t  m 

Byme,J.  {  Jane»,lW6. 

M&CEiBOD  V.  FlOWEB.  (a.) 
Practice — Parties — Action  ugaiutt  two  j'uiiit  debtors — 
Judgment  by  ooMwnl  again^  one  dt/eHdan^Con' 
tinuance  of  adioH  ajfuin^  the  other Merger  — 

//  in  an  action  brought  against  two  joint  drbtors  one 
of  tJie  two  submits  to  judgment,  the  claim  against  the 
other  it  merged  in  the  judgment,  ond  the  j^utijf  cannot 
Main  a  eeeend  Jail'jment  against  the  remaining  de- 
fendant. 

The  ritle  in  King  v.  Hoare,  13  il,  «fe  FT.  494  (as 
exftiaintd  by  Bowm,  L.J.,  tn  In  n  HbdMon,  84  W*  It. 
127,  31  CA.  D.  177),  applied. 

Trial  of  action. 

This  was  an  action  in  w1  i  h  tho  plaintiff  <  laini(Hl 
against  the  two  defendant*,  Power  and  l^errius,  the 
principal  sum  of  £1,000  and  the  delivery  of  24,500 
aharea  in  the  Booth  African  SallpetraFialda  (Limited), 
or  their  nominal  valne  in  cash,  with  damagee  for  their 
detention,  or,  in  the  alternative,  specidc  performance 
of  the  agreeiuonta  between  the  defendautu  and 
plaintiff. 

The  facts  of  the  case,  so  far  aa  they  leUte  to  the 
only  point  in  the  action  oaUiog  for  i«pott»  aie  as 
fbUow: 

Ibe  plaintiff  dettrered  has  itatement  of  claim  on 
(a.)  Reported  by  J.  ABTHCa  Pbice,  £«(|. 


Barrister- 


the  14th  of  November,  1896.  Tbe  defendant  Ptmnt 

d-liviffid  a  stat*'iiii-ut  uf  dffence  on  the  I'Uh  >_{ 
January,  1897,  and  Power  on  the  "JCth  of  Jairwrv, 
1897. 

Perrins  snbseqoently  admitt(><l  his  lialitlity,  and  oa 
a  motion  for  jodjinient,  on  tlie  7th  o;  August,  1897, 
judgment  wai  given  ugaiust  liim.  The  action  vis 
continued  against  Power,  who  did  not  amand  lui 
plendiugs  by  stating;  th;it  judgoMBtiatheaotionliad 
been  given  against  Perrius. 

Eee,  Q.C.,  and  //.  Spetuley,jMu,  for  the  plaintiff, 
opened  the  OM«. 

FrtinJ:  D'^hl,  for  the  defeudaut  Puwor.  ^  The 
pUintifr*  cause  of  action  is  uiergfHi  in  tho  judgment 
which  he  has  obtained  against  our  co-de{.-ndant,  aud 
he  cannot  now  prooeedto  obtain  a  further  judgment : 
Eendait  v.  ifemitkm,  28  W.  B.  07,  4  App.  Cas.  m. 
In  that  case  the  judgment  had  beoi  given  in  anothtf 
action  ;  but  the  rule  laid  down  is  that  if  two  persOflS 
iiri?  j.  intly  liable,  and  judgment  is  obtained  against 
on^,  the  cause  of  action  is  merg«»d  iu  the  j  udguieut : 
Kii.g  V.  Uoare,  13  M.  &  W.  494.  This  rale  still  holdj, 
allhoqgh  there  an  two  eaueptioua  now  admitted  ia 
the  rolM.  IDjDder  B.  8.  C.  ora.  IS,  r.  4.  when  a  writ 
of  sumninns  is  indorsed  for  a  liquidated  demand  and 
there  are  Beveral  deift-ndauttf,  of  whom  one  or  more 
rtj.pear  to  the  writ,  and  another  or  others  of  whom  fail 
to  appear,  the  plain  uS  may  enter  j  udgmeu  t  against  such 
of  them  as  have  not  appeared,  without  prej adice  to 
proceed  with  his  action  a^unat  auoh  of  them  aa  have 
appeftrod.  ITnder  B.  S.  0.,  ovdi.  14,  r.  6,  when  one 
defendant  has  a  good  defenw  and  the  other  ha*  not. 
and  ought  not  to  b«  permitted  to  defend,  the  plaintiff 
niuy  issue  judgment  againiit  tlie  latter  without,  jire- 
judice  to  his  right  to  proceed  againtt  the  former. 
[He  also  referreia  to  ord.  16,  r.  .* :  ihldlv.  C<mmi--k, 
10  Q.  D*  223*  3&  W.  R.  1%.  3d.J  fM:t 
that  thew  epedal  exceptions  are  made,  proves  that 
the  old  rule  still  exists.  [Byrxk,  J.,  referred  to  the 
iadirment  of  Bowen,  I<.J.,  in  In  re  Hodgson,  iiedieti 
V.  Samedaie,  34  W.  B.  127. 31  Oh.  D.  177.] 

Eit,  ('/"'.,  and  IT.  Sfeii^!'if.  Jun.,  for  the  plaintiff. 
— ^Tho  rule  on  which  the  defendant  relies  »  a  highly 
tochnical  one.  The  present  case  is  distinguishable, 
however*  from  all  the  oases  in  which  it  has  been 
appUed.  There  is  no  teoorded  oase  in  whidk  this  nde 
has  been  applied  to  a  judgiuei.t  ohtairn^d  in  the  same 
action.  Ttiey  were  all  ceises  in  whic^h  the  judgment 
had  been  obtained  in  a  former  action.  [They  referred 
to  IVeaii  V.  James,  68  L.  T.  54.]  As  to  In  re  J/odgson, 
the  judgment  of  Bowen,  L.  J.,  deals  with  the  liability 
of  ])artnera.  Hie  reason  for  the  rule,  and  which,  in 
fact,  called  it  into  exiateooe,  is  that  it  was  nnfeir  to 
bring  two  separate  actions  against  joint  contractors. 
In  tbe  pieseut  case  the  defendant  Power  has  in  no 
way  been  prejudiced  I  y  the  judgment  against  Perrins. 
[They  also  referred  to  {iV«/y  l'rt>siser  v.  Emm,  43  W.  B. 
««.  [189  j]  I  Q.  B.  108 ;  Sluuster  v.  Cor,  34  W.  R.  461. 
10  App.  Oas.  680;  and  Jfammoiid  v.  Schojifld,  [189iJ 
1  Q.  B.  4o3,  39  W.  B.  Dig.  3H.]  In  any  ease  the 
defendant  ought  to  have  amended  his  di-fenee  under 
ord.  14,  r.  5,  and  bo  is,  iu  any  event,  not  entitled  to 


Dddd,  in  reply.  There  cannot  be  two  judgments 
for  the  same  cause  of  action.  Whetlier  the  action  is 
brought  against  one  or  two  debt  n?  tli< c  i  nionly  be 
one  judgment.  Ab  soon  as  a  judgment  is  siguod  the 
cause  of  action  is  gone.  The  fiules  of  the  Bupr 
Court  have  made 
ceptions  cannot  ai 
foce  the  old  rule  I 

BmnEi  J.— The  plaintiff  suss  in  fUs  astioiL  in. 


io  certain  exceptions;  but  tbSM  SK- 
applv  to  the  pressnl  ease,  and  tbs»- 
(holds. 
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re«]*ct  of  a  claim  against  t  wo  uu-contractora.  The 
jabt  contnictora  are  both  iuu(l*<  (iefendants,  and 
teior*  Ui«  actioa  oomM  on  ior  heaiiog*  jadgnunt  ii 
igmi  agsinst  ooa  of  tba  two.  i  have  here  to 
dfdde  whether  tbe  old  rult>  liiul  down  in  A7»m/  t. 
Humt,  aad  r«?cag:ji/.-.-d  in  KiuduH  v.  IlnmUUm,  in 
applicable  to  the  present  caae.  Th«>  riilo  is  statcil 
bjr  Bowen.  L.J.,  in  In  re  iJodgtOH  in  the  following 
wordi  (JI  Ch.  I).,  at  p.  188):  "It  appeu-s  to  me 
to  be  of  o(Hiaid«rabie  importance  to  bear  in  miud 
nnctlj  what  KendaU  v.  ffamilton  did  and  what  it 
did  not  decide.  Now,  in  order  to  do  that  in  a  few 
vwds  I  should  like  to  consider  the  righta  in  equity, 
M  distinguished  from  the  rights  kl  lav,  of  the 
onditocaof  a  joint  debtor.  The  oommon  Uwprin- 
oiple  tliat  a  jndgmait  recovered  against  a  joint 

fltl>tor  Is  a  bar  to  ti  fiirthur  Jictiou  to  Yip  prosecuted 
Mgumt  tuiotbtr  juiut  Jebtur  is  t xplaiued  at  length  in 
the  case  of  v.  J/oare.    Th«re  is  in  the  cases 

of  joiot  oootract  and  joiot  debt,  as  distmgoiihed 
Iran  the  caeee  of  joint  and  aereral  contiMt  and 
joint  and  serpral  debt,  only  onn  causo  of  action. 
The  party  injured   nmy  sue  at   law   all  thf  joiut 
contniutor*  or  he  may  sue  one,  sulijoct  in  the  Intter 
case  to  the  right  of  the  single  defendant  to  plead  in 
abatement ;  bxit  whether  an  action  in  the  eMe  of  a 
jciDtdebt  ia  braughfe  egainat  ona  debtor  ov  agaaut 
all  fhedebton,  or  oontimied  againat  one  debtor  or  all 
the  debtors — there  is  only  oue  cuuse  of  action.  This 
rale,  though  the  advantage  or  disttdvuutage  of  it  lutiy 
hare  been  quentioned  in  times  long  paat,  bM  now 
penad  into  tbe  law  of  this  oonntty.  I  atu>ald  oaly 
with  to  observe        whether  or  no  the  mle  by  the 
light  ut  pure  reason,  and  unassisted  by  nuthority, 
might  or  might    not  have   reconimendi'd   itself  to 
uiodeni  niind»,  tbe  rule  is  by  no  metins  a  tecbiiieal 
role.   It  is  hia-sed,  rightly  or  wrongly,  on  the  idea 
tbatajoiut  debtor  has  a  right  to  demand,  if  hepleaaes, 
that  he  shall  be  sued  at  eaie  and  the  same  time  with 
■D  his  co-debtors.    To  enforce  this  right  he  is  only 
entitled  t"  i>:il  in  abiiteuiput,  but  '1m    :  i:^'htisono 
of  oonsidenibie  bimui^ss  value,  and  is  so  reoognixod 
tyflie  law.   In  order  to  pcoteot  each  of  the  joint 
debtors,  the  law  treats  the  cause   of  aolion  as 
being   a  joint  chbo,    and   as   capable  <rf  being 
merged  whenever  it  is  pursued  to    a  judgment. 
It  is  absorbed  and  merged  in  the  judgment  which 
is  secured  against  oue  of  the  debtors  not  only  as 
him  bat  agaimt  all  the  rest,  and  tbe  object  is 
to  prevent  tiie  prejudice  which  the  law  conoeivM 
might  arise  to  a  joint  debtor  who  is  not  being  sued 
if  he  were  left  with  future  litigation  still  hanging  over 
his  head." 

Jhii  is  a  clear  statement  of  tbe  rule,  which  is  also 
ooofirmed  by  other  cases.  The  rule  is  now  so  estab- 
lished that  it  would  be  impossible  to  argue  against  it 
if  it  were  the  case  of  sepanue  aofiunu  brought  against 
j>jint  contrfict  rs.  It  is,  however,  urgea  that  the 
action  haYing  bixu  properly  conceived  and  properly 
brought,  and  both  joint  contractors  having  been 
soed  for  the  same  cause  of  action,  that  tha  mam  fact 
ef  the  plaintiff  taking  judgment  against  one  of  fhem 
by  consent,  ought  not  to  stop  the  taking  of  judgment 
&l»o  against  the  other  in  the  ordinary  conrse.  The 
rules,  however,  make  it  elear  that  ho  cannot  do 
this.  If  a  plauitiff  obtains  judgment  agaiust  one 
defendant  by  reason  of  default  l^e  may  proceed 
with  his  action  agaioat  the  other  under  ord.  13, 
r.  4 :  or  where  one  defendant  is  refused  leave  to 
defend  and  the  ofLer  is  not,  ia  not  thereby 
prevented  from  cuulinuiog  bis  action  against  such 
asfaadant.  The  rules  dearly  provide  in  these  two 
CMMs  for  tha  lum-observaaoe  of  the  mdinaxy  nde. 
fiat  tiism  is  no  nla  whieh  Sjpplies  to  math  «  ease  as 
the  pnarnt.  snd  I  do  not  see  why,  alfliom^  liba 


original  uotiou  was  rightly  conceived,  tbe  remaining 
defendant  i«  not  entitled  to  say  that  tbe  debt  agunst 
him  has  been  merged  in  the  jadgment.  it  may  be 
that  it  is  a  foatit  omiuu$  ia  the  rale,  and  it  may  be 

that  when  attcnti'm  called  to  the  matter  it  wit!  h<j 
remedied.  As  ibiugs  utaud,  however,  I  am  bound  to 
hold  ihatlha^Biatiffisdiseotitladto  tha  telief  that 
be  asks. 

It  was  very  fairly  and  propeily  admitted  that  but 
for  tbe  mle  which  has  been  applied  tbo  plaintiff 
would  have  been  entitled  to  recover  on  the  evidence  ; 
and  it  is  clem  tl.  kt  tin  present  di  fendant  ought  to 
have  raised  the  istsue  iu  his  pleadings.  I  have  not, 
however,  felt  at  liberty  to  refuse  to  allow  hioi  to  take 
advantage  of  it  as  if  he  had  pleaded  it ;  bat  I  do  not 
think  that  it  would  be  right  to  order  the  plaintiff  to 
ay  cost.s,  whieh,  if  notice  of  this  had  been  given  to 
iui,  be  uiight  have  avoided.  The  i>reseut  defeudiiut 
will,  therefore,  pay  the  co»tii  of  the  action  uj)  to  tho 
time  that  judgment  was  obtained  against  Perrina, 
and  Umn  will  be  no  fnrtlMr  eosts  for  either  party. 

if  e<toa  dtinnissetiC 

SoUdtors,  AMn,  Lumhtf,  A  Michad;  WitdJb  Wild. 


h: 


Cliiiu.  Div,  1  April  1 ;  May  4  ; 

Wright,  J.  )  June  9;  July  20,  1898. 

In  re  AUBIKEROUS  PllOPEKTIKS  (LmiTEl)).  (t.) 

(oii.imny — Winding  up — Crtditcr  aUo  tOMtfibutory — 
Unpaid  rolls  n/  company— DtH  of  ecmpMjf'-Sti-off 
—Bankruptcy  Art.  1883  (48  A  47  Vttt.  e,  62),  «.  3i 

—  ComiHini'A  Al  t,  lSli2  (L',-,  .f-  20  J'lV;.  r,  S9).  M.  Ki, 
38,  m— Judicature  Act,  1875  (38  *  39  Vict.  c.  77), 
a.  to. 

,(  rAinq.(i,i>i  III  liijni'tiitiiii  ii-Jii'iJi  oirnt  sfiarft  in 
which  unpaid  caiit  art  due  in  unothtrr  rajnjxtiiy  which 
is  also  in  liquidation,  and  ib  alto  a  credit-T  of  that  com- 
pany /or  motley  ieni,  is  not  entHltd  to  off  Um  debt 
agaitih  meh  Mwt,  <M  tht  bankruptcy  law  a$  le  id-off 
i«  tiiti  imporird  hy  fertinn  10  oj  thr  Jndii  aturr  Ad, 
1875,  iriti)  thr  law  c/  romjKiiiif.s  so  as  iu  lUloW  Ht  off 
ay<iiiiiit  rull.i. 

Hut  th^  debtor  company  it  eatitlnd,  when  paying  a 
dividend,  to  retain  tuek  part  nf  that  dividend  at  sf 
payable  to  the  creditor  ampany  until  the  callt  mad*  oa 
the  sharrs  hrld  h/  the  creditor  compauy  are  paid  m  fuU. 

Gill^  i  :is  \  W.  R.  934,  12  Vh.  D.  755,  and 
Grissell's  ca«e,  14  if.  R.  lOld,  L.  U.  1  Ch.  m,/oi' 
lowtA, 

The  African  Gold  Properti(>8  (Limited)  held  2,o(M) 
shares  of  the  Auriferous  Propt:rti»-8  (Limitod).  In 
January  and  June,  1896,  calls  of  'u,  a  share  were 
made  on  th(  80  shnres  [tulir  nlia).  Imt  those  Calls 
were  not  pail  by  the  Gold  Co.  In  Jimuary,  1896, 
the  Auriferous  Co.  became  iudebted  to  the  Gold 
Co.  to  tbe  amount  of  £2,775  for  money  lent. 

On  tbe  19th  of  December,  lN9li,  tha  ooart  OXdeied 
tbe  Auriferous  Co.  to  be  wound  up. 

In  January.  1898,  the  Gold  Co.  passed  an  extra- 
ordinary resolution  for  winding  up,  and  on  the  26ih 
of  June,  1898,  the  court  made  a  wuperviaion  order. 

The  liquidator  of  the  Gold  Co.  now  took  out  a 
snmmons  in  tbe  winding  up  of  the  Auriferous  Go. 
claiming  the  right  to  sat  off  the  smonut  of  ibs  Gold 
Co.'s  dsht  agsinsfc  tha  aoioiiut  due  on  tha  unpaid 
calls. 

George  R.  JVortAeofr,  for  the  Uquidator  of  the  Gold 


(a.)  Keported  by  C.  W.  M£U>,  Esq.,  Barrister-at- 

Law* 
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Co. — As  the  Gold  Co.  in  inaolTont,  by  section  10 
of  the  Judicature  Act,  1875,  the  same  roles  prevail 
M  in  bankruptcy.  Soctinn  .3S  of  the  Bankruptcy 
Act,  1883,  onables  mutual  credit,  debts,  or  dealings 
to  be  set  off  between  the  debtor  and  a  p(>r8on  claiming 
againafe  his  eatefck  In  n  Oimtndt  Oumw,  4k  Co, 
(ZtiniYoer),  (fruHtrt  ea$e,  14  V.  B.  1015,  L.  R.  1 
Ch.  App.  ■i2S,  does  not  apply  here,  aa  the  sharohoMor 
was  not  a  bankrupt  and  the  calls  were  not  made 
before  the  liquidation  of  the  company.  If  the  con- 
tcibatory  is  a  bankrupt,  the  liquidator  muit  prove 
in  fhci  bankruptcy  for  any  balnnoe :  In  re  Dudtwortht 
Ex  parU  Coojier,  15  W.  R.  838.  L.  R.  2  Ch.  App. 
678:  In  re  Univmal  Daiiking  Corporation  {Limited), 
Kr.  parte  Slrarig,  L.  K.  j  Cb.  App.  1!VJ.  IS  W.  R.  Ch. 
Dig.  48.  These  oases  were  before  lt>15,  wd  section 
10  o(  the  Judicature  Aet  applies  the  rale  to  laid  down 
ai  to  binkmpto  to  oases  of  inaolveut  companiM  ia 
liquidation.  Olir$  ease,  27  W.  B.  934,  12  Cb.  B.  755. 
though  nfttr  1S75,  Joes  not  apply  here,  as  there  the 
contributory  was  solvent.  In  re  Whilthottse,  27  W.  R. 
181,  9  Cb.  D.  595,  was  also  a  case  of  a  solvent 
ooutributoiy,  and  was  tDoreover  oommmtad  on  ad- 
versely by  Cotton,  L.J.,in  Jrt  re  />y/e  Worl^,  38  W.  B. 
C^:'J,   il"},  4  1  Ch.  D.  .^M.    DifF-ront  consideratious 

truvaii  where  the  contributory     solvent  and  where 
•  ia  iniMlfatkt. 

J{ow<tr<l  Wright,  for  tll^? 'i  [  si  Ititor  of  the  Aurifer- 
oas  Co. — (iriaaeW$  com  shuws  that  a  shareholder 
oannot  aat  off  a  debt  which  the  company  owes  him 
agaiMt  &  oall  on  his  shares.  Whether  tba  ealls  ware  i 
uada  bafora  or  aftar  tiia  winding  up  has  oommenoed 
makes  no  difforence :  In  re  WhUvhouae  ((;  Oo.  Both 
that  case  aud  la  re  PijU  Works  were  decided  after 
ISTj,  and  Jlhich  ,1:  Co. 'a  raj-  I'l  W.  li.  'JS,  L.  R.  8 
Ch.  App.  2d-l,  is  traated  in  them  as  a  binding 
aadionty.  Seetkm  101  of  the  Companies  Act,  18*52, 
does  away  with  any  sefc  off  ia  a  oaae  like  thia. 

.AoriAeeie  xepUad. 

Cur,  adv.  vmS. 

May  4.— Wright,  J.  —  Both  the  Auriferous 
Co.  ui'l  thn  Gold  Go.  are  now  in  liquiJation. 
Before  the  liquidation  of  either  of  them  the  latter 
ooiDiiai^  owi:(i  the  former  for  calls  made  and 
in  amnr,  and  tlie  fonncr  owed  the  latter  lor  monqr 
lent.  Tua  qneation  ia  wlwther  against  the  daim  for 
tho  H'Tiount  of  the  calls  the  clahu  for  the  raonry  Ipnt 
cull  be  set  off.  If  the  Guld  Co.  had  not  ho«a 
in  liquiiltition  it  coidd  not  have  set  olT  \Ks.  cliiim  for 
money  lent  against  its  liability  for  the  amount  of  the 
call.  That  was  decided  before  the  Judicature  Acts  in 
(iriudl's  case  and  in  Black  <l-  C'o.'«  atte  with  reference 
to  calls  made  by  a  liquidator  in  a  winding  up  under 
an  order  of  the  court,  or  (j)er  Lord  Selbome)  in  a 
voluntary  winding  up.  Ajad  since  the  Judicature 
Act,  1875,  it  has  been  held  in  the  case  of  In  rr 
WhiUhoim  Jb  Co,  that  the  aana  rule  holds  i^ood 
whether  the  call  is  made  before  or  in  the  liqnidfttion, 
and  wbothcr  the  liquidation  is  compulsory  or  volun- 
tary. The  ground  of  the  rule  is  that  all  contributions 
from  shareholders  enforceable  in  the  liquidation  are 
by  the  Companies  Acts  made  applicable  for  the 
payment  of  tiio  eonipany's  creaitors  pari  pa$$u 
(sections  101,  133  of  the  Coiuptnies  Act,  18C2), 
Hud  a  person  who  is  h  creditor  and  itlso  h  coatrihutory 
caunot  be  allowed  to  do  what  mi^ht  an.  unt  i> 
paying  bis  own  cluiui  in  full  out  of  a  fund  which 
Oitght  to  be  distributed  rateably  (see  niark  <(-  Cu.'$ 
ea$t  and  /i»  r«  Py/e  Works,  where  the  decision 
in  Jn  re  WhU^uae  ife  is  approved,  though 
some  of  the  reasons  given  by  Kir  Georf,'"  Ti  ss  l 
are  quMtioned).  Whether  the  same  rule  would 
appljif  tbaUQwdatoriOQ^t  to  cnfovoe  fheoaU  hy 


action  seems  not  to  have  been  the  sabject  of  expresa 
decision;  but  the  csU,  though  made  and  payaUa 
before  the  liquideitiou,  ainl  t  fi-refcire  iit  cine  tiras  » 
debt  to  the  company,  is  aUo  enforceiible  by  the 
liquidator  by  balance  order  as  a  contribution  to  he 
made  in  the  winding  np  for  ftori  pauu  distribution, 
and  in  this  aspect  is  not  a  snbjeot  of  set  off  in  the 
case  of  a  limited  company.    Bat  in  the  present  case  it 
happen!  that  the  Gold  Co.  is  also  in  liquidation 
and  the  question  is  what  is  the  effect  of  this.    If  the 
Oold  Co.  had  been  a  bankrupt  individual  instead 
of  bfdog  a  company  in  liquidation  the  liquidator  of 
the  Auriferous  Co.  must  have  enforced  his  claim 
iu  the  b  inkniptcy  and  acc  ^rding  to  bankruptcy  law, 
which  even  before  and  apart  from  the  Judicature  Act 
would  have  allowed  the  aet-off;  aoe  /n  n;  Duckworth, 
where  the  ^neation  arose  in  the  baokmptcy  of  tho 
craditor^oontribntory :  JSsB|MirteS<ran«/,  wnereitacoie 
in  the  liquidation  of  the  company.     Heie  the 
creditor-contributory  is  not  a  bankrupt  individuil, 
but  is  a  company  in  liquidation,  and  therefore  the 
particular  ground  on  which  In  re  Duckworth  was 
decided  ia  not  ajjplioahle.    The  liquidator  of  the 
Amiftoooa   CSo.  is    not  driven    to  proceed  in 
the  bankruptcy  or  to  submit  to  the  rules  of  the 
Bankrujitcy  Court,  but    proceeds  in  the  Chancery 
Division   and  is   entitled   to    tin-   benefit    of  the 
Companies  Acts  as  there  administered.    And  the 
simple  question  is  whether  section  10  of  the  Jhdicatnrs 
Act,  1875,  has  introduced  into  the  law  of  the 
winding  up  of  companies^the  bankruptcy  rules  as  to 
set  off,  80  ?i3  f  n  uH  j?v  a  set-off  against  liability  for  the 
amount  of  unuaid  calls  in  the  case  of  a  company  con- 
stituted with  limited  liahility.    It  seems  to  me  that 
this  qnealion  ia  deeMed  in  effbet  in  the  nenttvo  faf 
awr«  ease,  which  was  dted  with  approval  in  uieCtonrt 
of  Appeal  in  In  re  Washington  Diamond  Co.,  41  W.  R. 
GSl,  [1893]  3  Ch.  Oo  ;  tiud  that  the  liquidator  of  th» 
Auriferous  Co.  is  entitled  to  prove  iu  the  winding  up 
of  the  Gold  Co.  for  the  whole  amount  still  doe 
upon  the  shares,  leaving  the  liquidator  of  the  Gold 
Co.  to  bis  right  of  proof  iu  the  winding-up  of 
tlio  Anriferuns  Co.  for  the  money  lent.     It  is 
true  that  in  OUra  case  the  creditor-contributory  was 
not  a  company  in  liquidation,  but  that  circumstance 
does  not  prevent  it  from  being  in  point  as  a  decision 
tiiat  the  haakmptoy  law  of  set-off  u  not  imported  bj 
the  JodiflfttiirB  Act  into  tiie  law  of  companies  so  aa  to 
allow  a  set-off  against  calls  ;  though  for  nth  r  pur- 
poses there  may  be  the  same  right  as  in  bankruptcy 
(see  in  Ex  paHe  They»,  32  W.  R.  601,  25  Ch.  D.  587) 
to  a  set-off  of  crcas^alaims  as  existing  at  the  time  of 
the  bsahmptoy.     In  re  Dwkvmih  has,  tfaersforo,  no 
application.     The  view  which  I  have  taken  seems  to 
be  consistent  with  all  the  decisions  on  section  lOl  of 
the  Act  of  isG^  since  the  Judicature  Act  ^see  •<•.■/.,  AV 
parte  P,Uij,  31  \V.  li.  177.  21  Ch.  0,492  at  p.  .509,  and 
III  n  I'yle  Worka,  44  Ch-  D.,  at  p.  68o,  per  L  ird  Justice 
Lindley).     I  therefore  bold  that  the  applicant  is  not 
entitled  to  the  set-off  which  he  claims,  out  has  only  a 
right  to  prove.      I  think  there  is  some  difficulty  in 
reconciling  Jh  n  DwkivortJi  with  what  Lsrd  Selbome 
said  in  BUtck  ifc  CV.'s  'VJ^•  (at  p.  ■Jii2)  with  reference 
to  »    statutory  trustee,"  but  I  do  not  think  the 
House  of  Lordi  would  now  ovsruIo  iriiBt  tna  aaid  In 
In  ft  Dtukwor^ 

"When  the  order  consequent  on  this  decision  came 
to  be  drawn  up  the  liquidator  of  the  Auriferous  Co. 
wished  tu  have  inserted  in  it  a  declaration  that,  in 
the  wiudiug  up  of  the  Auriferous  Co.,  the  Oold  Co. 
could  not  take  any  dividend  on  the  debt  owing  to 
them  until  they  had  paid  up  all  <  vll-  iji  the  winding 
up  of  the  Auriferous  Go.  This  matter  came  before 
,  the  oourt  on  the  Otih  of  Jwm. 
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Ummrd  Wri'jJil ,  for  the  liquitlftt  ir  of  the  Auri- 
foons  Co.— Till  the  Gold  CSo.  hu  paid  all  oitlei  made 
Igr  th«  Aoriferoa*  Oo.  on  the  faares  bcM  by  the 
lomcr  the  latter  company  may  set  off  the  calls 
•gliait  the  diridead  which  the  Auriferoui  Co.  is 
goiBg  to  pay  :  Oru-i>!r.-<  ow.  This  qucrttiou  ttri>!e8  in 
the  winding  up  of  the  Aurifurous  Co.  and  the 
liqcitiiitcr  of  that  company  is  therefore  entitled  to 
iiold  the  dividend.  If  it  prove  iiuafiioient  he  can 
then  prove  in  the  windbg  np  of  the  Gold  Co.  for 
fo  much  of  the  debt  as  remains  over. 

Sorihatie^  for  the  liquidator  of  the  Gold  Co.— Here 
Acre  is  no  right  of  set-ofT,  only  matnal  rights  of 
jnoL  If  the  Anriferoua  Oo.  have  thii  t^t  to 
ritehi  ttie  dividend  they  will  be  paid  in  fall,  and  not 

jiari  pa4$i'  with  the  other  creditors  of  the  Gold  Co. 
<rri4ttir»  >aft  is  di8fingm«bable.  as  there  the  questiou 
was  between  li  coiiiiiHiiy  in  linuidiitiiin  atid  a  sulvi-tit 
iadividaa],  here  it  is  between  two  liquidating  com- 

Cur.  adv.  vult. 

20.— WuonT,  J.— I  have  alieadj  ootuldered 
flveMeIn  one  of  ite  aspects,  with  the  rMolt  that, 

in  roy  judjfinfnt,  tho  li  rti  i:itor  of  the  Gbld  Co. 
could  not  set  off,  against  calls  ui'\de  by  the  licjuidator 
of  the  Auriferous  Co.,  the  debt  owed  by  the 
latter  to  the  former  oompaoy.  A  further  question 
me  net  discussed  on  the  first  argument,  and  remains 
to  he  considered.  The  liquidator  of  the  ▲orifeions 
0».  is  paying  a  dividend  to  its  orediton,  and  he 
fis  for  a  decUration  to  the  effect  that  he  is  entitled 
to  hold  the  dividend  due  to  the  Gold  Co.  agaiust 
the  liability  of  the  iHf.-  r  luj  my  for  calls  in  arrear 
on  its  shares  in  the  Auriferous  Co.  Prima  facie 
the  Gold  Oo.  is  entitled  to  take  its  dividend. 
Ill  claim  as  a  creditor  has  been  duly  ascertained  in 
the  appropriate  proceeding,  and  it  is  primd  facie 
immaterial  thtit  thn  creditor  happens  to  be  also  a 
dtbtor  to  the  Auriferous  Co.  There  is  no  contract 
for  a  let- off,  nor  do  the  articles  of  association 
of  either  company  appear  to  contain  any  provision 
for  it,  nor  do  the  general  statutes  of  set-oft'  apply. 
Kor,  ss  it  seems,  is  the  dootrine  of  s»t-off  in  Iwuk- 
niptcy,  which  uuder  section  10  of  the  Judicature  Act, 
1^75,  18  extended  to  the  liquidation  of  companies 
(.Verify  8Uel  and  I  run  Co.  v.  Naylur,  32  W.  R.  989, 
!^  App.  Cas.  431),  applicable  to  this  case.  That 
doctrine  ha*  hetsi  held  to  apply  only  to  cross-rights 
oistmit  ttt  the  oomoiencement  of  the  winding  up  [In 
n  Milan  Tramivayt  Co.  Kx  parte  Theijs;  but  here 
the  call  has  been  mad'?  in  the  liquidatiou,  and  until  it 
■WM  made  there  was  i  ni  v  :i  i  ontingt-iit  liiibility  wliich 
tuight  never  become  euf  orctable  and  could  nut  ba  set 
ol^  lualew,  perhaps,  after  some  process  of  valuation. 
Bat  in  my  opinion  this  oeoe  is  governed  by  the 
principle  eetafaliahed  in  OrimidCt  catr.,  and  is  within 
the  express  tfrnis  of  the  Lord  Chauuellor's  judgment 
iotbatcaHe.  If  the  treditor-contnbut-  ry  were  allowed 
to  take  the  dividctjd  wiihout  pnying  Lho  e.tll  he  would 
be  receiving  payiuent  of  a  part  of  the  debt  which  the 
oonpany  owes  to  him  without  making  his  coutribu- 
hon  to  the  fund  oat  of  which  that  debt,  with  the 
otter  dcble  of  the  ooiupany,  was  to  be  paid.  *'  If," 
lArd  rheluisford  •^^  iv-i  T..  li.  1  Ch.  App.  at  pp.  5:5f;-5;{7, 
'■  ihesiuount  of  »n  uupiiid  call  cannot  be  fiitistitd  by  a 
Kt-off  of  an  equivalent  portion  of  a  debt  due  to  the 
■MOilier  of  a  company  upon  whom  it  is  made,  it  neces- 
■irily  tdkMva,inthe  last  place,  that  the  amount  of  such 
all  BMSt  he  Mid  hef  oce  then  can  be  any  right  to 
neeive  a  dividend  with  the  other  oreditort.  The 
amotiul  of  the  call  being  paid,  the  member  of  the 
cecDtiaQy  stands  exactly  on  the  footing  of  the  other 
creditors  with  respect  to  a  dividend  upon  the  debt 
doe  to  him  from  the  company.  The  dividend  will  be, 


Hion  Cioinnr. 


of  course,  upon  the  whole  debt,  and  the  member  of 
the  company  will  from  time  to  tiue,  when  dividends 
are  declared,  receive  thoni  in  like  aiauoer  when  either 
no  call  has  been  made,  or,  haviiw  been  made,  when 
he  has  paid  tiie  amoant  of  it."  TUs  passage  is  cited 
as  authoritative  by  Fry,  J.,  in  In  re  ]\  t<t  ff  England 
liauk,  27  W.  E.  8(19,  12  Ch.  D.  &2ii.  There  must  he 
an  otdti  M  aeked  by  the  Kipiidntar. 

SoUdtov  for  tiie  Gold  Co.,  IF.  IT.  AnZmw. 

Holidtors  for  the  Auriferoin  Oo^,  J^trmA/fUs  A 

iri7/4a>/ii. 


C.  C.  K.  \ 
(L  )r  1  Rnssoll  of  Kiilowen,  C.J.,  f  v„  > 

Hud  Hawkins.  Wills,  Wtight,  (  *' 

and  £ruce,  JJ.)  ; 

The  Qvxxs  v.  GABonB.  (a.) 

C'rfWnal  law — JVoonfarv — fVifoner  sab  «Pi1«eM  for 

ih  f<  rirr^Iiiyht  of  prnvrntinn  to  9um  up — Criminal 
I'.cdenix  Ad,  189»  (01  .fc  02  Vicl.  c  *>),  ««.  1,  2,  3  — 
Criminal  JPtveedvat  Act,  160S  (2S  4fr  29  VkL  e.  18), 
«.  2. 

irAere,on  <Ae  trial  of  a  permn  charged  with  a  rrimiifd 
cffeiice,  that  perafm  is  the  <>nhi  ifitw.ft  fur  thr  di-fmrf,  thr 
right  given  by  section  2  of  the  Criminal  I'roctdarv  Act, 
lH6o,  to  the  coumd  fvf  ikt  prosecution  to  gum  up  th* 
evidaw  IS  not  taken  otesj^  bjf  th*  Criminal  Evidence 
Act,  1686,  b«A  IS  postponed  until  after  the  penm  charged 
has  given  his  evidence,  and  in  stt-  h  snuxjnin'/  tt/i  counsel 
is  entitled  to  comment  upon  the  evidence  given  by  the 
}ierson  charged  os  wdl  at  ttjNm  ikat  given  /or  tKe  froie- 
cution. 

CasH  stilted  by  the  chainuan  of  the  Oxfordshire 
Quarter  Sessions. 

The  prisoner  was  tried  at  the  Oxfordshire  Quarter 
SeesioDSon  the  18th  of  October.  1898,  for  breaking 
into  a  warehouse  and  stealing  goods  therefrom.  The 
prisoner  was  defended  by  counsel.  At  the  close  of  the 
case  for  the  ])ro9ecution  the  counsel  for  th.'  ;  ris  im  r 
announced  that  the  prisoner  applied  to  be  (^ed  as 
witness,  but  that  no  other  ovidMioe  would  be  celled 
for  the  defence. 

The  counsel  for  the  prisoner  submitted  (1)  tbak 
inasmuch  as  the  prisoner  was  required  by  the  Criminal 
Evidence  Act,  1898,  s.  2,  to  be  called  "  iiumediately 
after  the  close  of  the  evidence  for  the  prosecution, 
the  counsel  for  the  prosecution  could  not  sum  up  the 
evidence  at  that  stage  of  the  proceedings,  as  he 
would  have  been  entitled  to  do  under  the  Criminal 
Pr joednre  Act.  18«9,  s.  2 ;  and  (3)  fbat  if  his  right  to 
sum  up  the  evidence  was  not  alto<?ether  tnken  away 
by  the  first-mentioned  Act,  he  was,  at  any  rate,  not 
entitled  to  oomiiMiiik  OD  the  evidenoe  offeced  by  the 
prisoner. 

The  chainuan  ruled,  with  thA  oonentiepoe  of  the 
bench,  (1)  that  inasmitoh  as  it  VM  eoMitad  hf  leetton 
3  that  lam  calling  of  the  prisoner  as  a  witness  dtoold 

not  confer  upon  the  prosecution  the  right  of  reply, 
and  as  .•'('clion  '2  merely  required  the  iiumediate 
calling  of  the  prisoners  ou  the  close  of  the  evidence 
for  the  prosecution,  the  Act  did  not,  by  implication, 
take  away  from  the  oounsel  for  the  prosecution  the 
right  to  som  vu  the  evidsnoe  conferred  by  the  Act  of 
imo,  bat  that  he  was  entitied  to  snm  np  at  liie  drse 
of  the  prisoner's  evidence:  (2)  that  the  counsel  fur 
the  prosecution  was  entitled,  in  summing  up  the 
evideooe  against  the  prisoner,  to  deal  with  the 

(a.)  Beported  by  T.  li.  CoLqvaouv  DtLL^  Bs^., 
Bairister-at-Lair* 
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erldenea  wM«3i  he  had  given»  as  well  at  with  the 

evideDce  which  tho  prosecution  had  aildui:<'ii. 

The  coonael  lor  the  proaeoatiua  sutumed  uj)  after 
the  prisoner  had  given  evidence,  and  dealt  with  fill 
theevideace  before  the  court.   The  coaiual  ior  the 
defanoe  replied.   The  prisonw  waa  eonTioted.  The 
questions  for  the  oousideratiou  of  the  court  were:  (I) 
Iffis  the  Criiuinal  Kvidencp  Aot,  1898,  tiken  away  the 
rii,'h'.  of  the  prosecu : ' 1 1 ; -    ounsel  to  aum  up  in  cjisea 
where  a  prisoner  applit^»  to  give  evidence  but  does  not 
call  witamaci  ?   (2)  If  the  prosecuting  counsel  ia  en- 
titled to  ram  up  at  the  okae  of  th^  (driaooec'a  evidmoe, 
is  he  entitled  to  oomnicnt  on  that  aivideiMe,  or  is  he 
rp({uired  tu  i  iiti:H'  hi4  HumnuDjp-iip  tO'  the  andoooe 
adduced  by  the  prosecution  ? 

The  Criminal  Evidence  Act,  1S9S,  enacts  (section  2) 
that  Where  the  only  witaaaa  to  the  (acts  of  the  ciise 
called  hy  the  defenoe  ia  the  pemon  ohai^red,  be  shall 
be  callpct  as  a  witness  imaipdi'itely  nfter  the  close  of 
the  evidence  for  the  prosecution,"  and  (secti'jn  3) 
"Incases  where  the  right  of  rejily  dopeu<lbi  upi>u  the 
qne«ition  whether  evidence  has  beeu  called  for  the 
defenc*',  the  fact  that  the  person  charged  haa  been 
caUod  shall  not  ol  itaelf  oonfar  on  the  ptoaaomtion 
the  right  of  reply."  I 

The  rriiiiiniil  Procedure  Act,  ISn.").  s.  2,  enacts 
that  where  a  prisoner  is  defeadad  by  counsel,  and  his 
ooonael  does  not,  in  reply  to  the  question  of  the 
pniidiiig  jndga  at  the  oioae  of  the  case  for  the 
proeeoatioa,  aimoiiiMe  Ina  intention  to  adduce 
evidence,  "  the  counsel  for  thi»  prosecution  shall  be 
allowed  to  address  the  jury  a  second  titue  for  the 
purpose  of  anmiDing>ap  the  eridenea  againat  anch 
prisoner." 

Turreii,  for  the  prisoner.— The  edect  of  section  2 
of  the  Act  of  1898  m  to  sweep  away  the  period  which 
formerly  intenrened  between  the  close  of  the  evidence 
for  tho  proseontion  and  tho  beginning  of  the  evidence 
for  tlio  1  fence,  so  ttiut  the  prosecuting  counsel  can- 
not sum  up,  aud  the  coausai  for  the  defence  ca.uuot 
open  his  case.    Even  if  the  right  of  the  prosectitiug 
oounsel  to  sum  up  ia  not  taken  away,  but  is  postponed 
until  attar  the  prisoner  has  given  his  evidoDce,  th>it 
rvM  Ti  n  1  snri'i*  lie  ui ule  the  subject  of  comoieat  in 
ihf  8uiauiiug-up  ;  for  the  right  given  by  the  Act  of 
1805  is   t^  Muui  up  the  evidence  "af^ainst"  the 
prisoner,  and  the  prisoner's  own  evidence  is  evidence 
for  the  defence,  and  nut  evidence  against  the  prisoner. 
And  if  the  prosecuting  oounsel  has  the  xi^t  to 
eonuncnt  on  the  prisoner's  evideooe.  Ins  speedi  ia  in 
effect  a  reply  and  not  a  mere  suiuiuiuf^-up.  and  a 
right  to  reply  is  expressly  negatived  by  stjciiou  .i  oi 
the  Act  of  1898  where  tho  prisoner  is  the  only  wituons 
for  the  defence.   A  volaotary  statement  made  by  the 
priaoner  before  the  magistrate  ia  oommented  on  by 
the  prosecution  because   it  is    considered  to  be 
evidence  "against"  the  prisoner.    [He  referred  to 
Reg,  V.  ffokhmUr,  10  Ooz  a  0. 226.] 

Biron,  for  tha  prosacntion,  wat  not  callad  upon  to 

argue. 

Lord  BussKLL  OF  KiUiOWKX,  C.J.—In  my  judg- 
ment the  court  of  quarter  aeasiona  took  the  right  view 
Aiid  acted  in  the  x»islb>i  uiannar  ia  tefaraoaa  to  each  of 
the  two  pointa  raised  in  thia  eaae.     [Sis  lordship 

Mti'  i  d  the  facta,  and  coutinued  :]  The  first  question  is, 
when  is  the  prisoner's  evidence  to  l>e  given,  before  or 
after  counsel  for  the  prosecution  buuis  up  'f  for  he  haa 
the  right  toanmnp  under  the  Criminal  Procedure 
Aet,  1865.  The  aaawer  is  to  be  fcraad  in  the  Criminal 
Evidence  Act,  189S.  Under  section  1  of  that  Act  the 
jirisonor  is  a  competent  but  not  a  compellable  wit- 
ness for  tho  defeuce.  [His  lordship  then  r'-ad  tions 
2  and  3.]    Then,  the  evidence  for  the  prosecution 


having  doaed  and  the  priaoner  having  appU«<^^<^* 
evidence,  what  is  the  proper  course  of  the  I|>^esa« 
ings  P  It  is  clear :  the  prisonw  is  to  he  oallad  im- 
mediately after  tli<  1  ^  t  tl;  evidence  for  the 
prosecution.  Therefore  the  ma-gistrates  were  right  ic 
saying  that  the  conoid  lor  the  prosecution  should 
not  at  that  moment  aom  up  the  ©fidenoe,  but  that  the 
prisoner'a  evidenoe  shoida  be  taken.  What  ia  the 
effect  of  that?  Doe^  it  operate  as  an  extinguishment 
of  the  right  to  sum  up.  or  ouly  as  a  postponement  of 
the  time  at  which  that  right  is  to  be  exercised  ?  If  i* 
warn  intended  to  extingoish  the  right  the  statats 
woifld  aoraly  haw  aaid  ao.  In  my  Judgment,  th< 
effect  is  merely  to  postpone  the  exereiaa  of  that  light 
to  a  l»t»r  period.    That  is  the  anawer  to  thennt 

question  reserved. 

The  second  (question  is.  Has  the  counsel  who  sums 
up  the  right  to  ooramant  not  only  on  the  evidence 
given  for  the  prosecution  »f7fitnst  the  prisoner,  but 
also  on  the  evidence  givtu  l,y  the  prisoner  for  ths 
defence  ?    It  is  suggested  that  his  right  is  liiuited  to 
summing  up  the  evidence  which  he  has  called  him- 
self.   The  argument  is  based  upon  the  c: onstruction  of 
aaotion  2  of  the  Criminal  Prooedore  Act,  18do.  [His 
lordship  read  the  aeotion.!  Whan  fliat  statute  wss 
passed  prisoners  were  not  competent  to^'ire  evidenar» 
but  since  the  Act  of  1S<JS  came  intJ  operation  fhu 
has  become  pusiible.    A  prisoner  may  have  given 
evidence  before  the  sumaiing-up  takes  place.    Is  it  to 
be  aaid  timt  the  proaecutiug  counsel  mnat  shut  bis 
eyes  to  the  evidence  of  the  priaoner  where  that 
evidence  is  (as  it  generally  would  be)  wholly  incoa- 
siatent  with  the  evideuee  of  the  Other  witnesses' 
wberOi  for  inst'itice,  he  swears  an  alibi,  and  thus 
completely  contradicts  the  witnesses  for  the  prosecu- 
tion. Ia  oonnael  nob  t9  comment  on  th«t  by  pointiug 
out  the  want  of  corroboration  of  the  prisoner's  story 
and  criticizing  it  in  the  light  of  the  previous  «vidcoo».* 
That  cannot  have  been  intended.     When  one  reool- 
lects  the  courst;  pursued  uuJer  tlte  state  of  things 
existing  before  this  Act  was  passed,  it  would  be  most 
unreaaonaUe  to  hold  that  the  couust  1  for  the  prosecu- 
tion cannot  now  comment  on  the  ptisoner's  evidanos. 
i  aUudc  to  the  practice  of  putting  in  the  priaonSf^s 
statement  before  the  magistrate  as  part  of  tho  C3.«p 
for  the  prosecution,  and  of  tho  prott^uuog  counsel,  it 
necessary,  pointing  out  any  inconsistencies  bi  tweeti  it 
and  the  other  evidence.   In  my  opinion  the  ma|:is- 
tmtes  were  right  as  to  the  postponement  of  the  right 
ol  suuiuiiug  up.  right  as  to  "the  ti  o^  when  it  is  to  b* 
exercised,  and  right  as  to  the  pawer  of  the  prosecuting 

counsel  to  make  proper  obaarvatiolM  om  tiw  avidanas 

given  by  the  prisoner. 

TIvwKiNs,  J.— T  am  of  the  same  opinion.  On  ths 
gec'^ud  point  it  see  us  to  me  possible  to  say  timtthe 
prosecuting  counsel  may  comment  on  the  prisoner'^ 
evidence  and  yet  be  strictly  within  the  words  of  th« 
atotato  aa  to  aomming  up  the  evidenoe  '*  against " 
the  prisoner.  Suppose  the  priaoner  to  hare  given 
evideuee  with  the  object  of  weakening  the  force  of 
the  evidence  for  the  prosecution,  the  object  of  the 
comments  in  the  summing-up  would  bt;  to  show  that 
the  evidenea  tor  the  prosecution  is  not  really  disturh-^i 
by  the  priaoner'a  evidence,  bat  ia  in  fact  supported 
by  it. 


WlLM,  J.  I  am  of  the  same  opinion.  The 
question  is  really  answered  by  the  r.  i  ly  to  the  first. 
If  the  right  to  sum  up  ia  not  taken  away  the  post- 
ponement in  effect  extends  the  meaning  to  be  gimi 
to  the  expression  "  samminc  np,"  for  it  ia  impoaBUe 
to  think  that  the  Act  intenda  to  eooflna  flm  I 
up  to  a  portkm  only  of  the  aividHioa 
given* 
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Hum  Court. 


WsiBBr,  J.— I  am  ttf  Um  I 

BnrcE,  J. — I  agree. 

Convidkn  amruU'i. 

iSjlicitor  for  the  prisoner,  (lfrir<if  yfaUnyn,  Oxfor  J. 
Solicitor  for  the  prosecation,  Tht  Trctunry  S'-fifttvr. 


C.  C.  R. 

(Lord  Btuisell  of  Killowen,  C.J.,  I  . 
Md  Hawkins,  Mftthew,  Kftuuedy,  j 
MdBi^lMD.  JJ.)  } 

Tns  QUS2X  V.  HOBTIS.  (a.) 

Cfimiuai  Utw — lilegal  betting— 8u>tepiiakf$  on  a  horse- 
rart- Belting  Att,  1853  (16  <»  17  Viet,  &  119). 
«,  1,  3. 

The  dr/tndant  rvrivf'l  .tmhscriiitiunH  fruui  a  nt'tnber 
of  ptrtoiu  OH  (i:r  uu'ltrst<iii<Ui,ii  Umi  tin  jiiDUn/tn  rt':'  ir&il, 
tfierpajfment  of  the  actual  expemea  v/  miuiajnurut,  ivaa 
itUmSttiMlid  hi  certain  tharta  or  iriza  of  dij^trtnt 
uumti  ttmoag  «iicA  of  tht  tvitariber*  at  thotdi  draw 
(of «  dnminff  in  whim  oU  ih»  aubaerHert  were  to  take 
fnirt)  a  ticket  bfnriixj  a  niimh>'r  ccirrtijKin'litKj  ivith  the 
tiiinUr  uttached  lo  the  name  of  a  horse  in  a  lUi  of  hvrsea 
"\t(rfd  /<»r  a  race  called  "  The  Derby  Stoeepatakes," 
f\{  drawtr  of  the  winning  horse  receiving  the  largest 
t!.an  or  prize. 

MM,  that  the  d^atdmi  cotUd  not  l»  convided  of  an 
•iWw  tmder  section  1  or  eeethn  3  of  the  Betting  Act, 

Semble,  that  the  tramadicm  was  an  illegal  luiltrg, 
C«ie  stated  by  Hawkins,  J. 

Tb«  defendant  wa«  tried  at  the  Lewes  .Summer 
A»i»8,  1>!9S,  upon  an  indictment  contAiuiug  three 
itiUatB.  Hawkins,  J.,  directed  a  verdict  of  not  guilty 
tbe  third  oouot  for  mionno  immatorial  to  ttut  f|liM' 
tion  reeerv«d.  On  tlw  MBOod  and  tUfd  oomte  he 
directed  a  verdict  of  guilty,  gubjeot  to  tlw  ogtoiOB  of 
tie  conrt  on  the  question  stated  below. 

TLe  two  mnterial  counts  worn  founded  upon  the 
uuiiii  hrmch  of  section  1  of  the  Betting  Act,  1853, 
ud  Mction  3  of  the  same  statute.   Of  these,  the  first 
dimz^i  that  the  defendants  on  the  IStii  of  April  and 
ether  days,  in  m  oertafai  p«xUi  m  Hettiogfl,  "being 
tli«i  the  occnpier  of  a  certain  house  known  },y  the 
ign  of  th*>  Yorkshire  Grey,    .    .    .    nnlawiuli  v  did  ; 
i«  the  said  houso  for  the  purpose  of  money  being  | 
^ved  by  and  ou  beball  of  him,  the  said  L.  L  ! 
^bbs,  the  oooiqiier,  m  and  lor  the  oonridmtion  for 
]»vima  and  u;raanent»  to  pay  tlMnaftor  money— 
ta  «it,  a  mm  of  £45  "  (and  the  other  tarns  mentioned 
a  the  sumuiing-up)  "on  certain  ev«  :in  :f  find  relat- 
iBf  to  s  horse-nioe  called  the  Derl>y  Stakes  to  the 
jreat  darurtge,"  Arc. 

Tbe  second  ooont  was  in  similar  terms,  except  that 
^  piece  alleged  to  be  unlawfully  used  was  *'  a 
to  wit,  the  bfc  of  certain  Uoanaed 
own,"  &c. 

chargfd  before  a  magis- 


Tte  d,.fendant  ha  1 


trute,  and  bad  claimed  to  be  tried  by  a  jury  pursuant 
^  Kction  17  of  the  flnnunanr  Jtuiadietion  Aet. 

The  case,  after  stating  the  above  oonnto,  nt  vak 
»•  learned  judge's  samming  up  to  the  jury,  in 
^■fch  he  stated  all  the  material  facts  aud  tbe  ques- 
* '  of  law  which  arose  upon  them.  Thftt  Buniming 
r  «as  as  follow*—"  The  question  raieed  upon  thie 
^J^^ictiMtttia  wfaafliar  the  aala  ol  mtd  »wlpt  of  the 

(«•)  Sipoitid  by  T.  R.  CoLoOBoar  Dm.,  Esq., 


purohase-money  for  tfaAeti  in  an  ordinary  Derby 
Sweepstakes  by  a  licensed  victaaller  in  the  bar  of  the 
licensed  house  occupied  by  him  amounts  to  an  offence 
creat^il  by  the  statnt*  1$  ft  17  Viok  0.  119,  th« 
Betting  Act,  1853." 

Tbe  material  fiicts  are  few  and  simple.  The 
defnndaot  Lewis  Irvin  Hobba  was  from  tbe  ISth  of 
April  to  the  1 1th  of  May.  1()9B,  both  days  incIuuTe, 
the  licensed  occupier  of  "The  Yorkshire  Orey "  at 
St,  Lconards-ou-Sea.  lie  had  been  such  occupier  for 
some  eight  or  nine  years  previously,  and  during  each 
of  tboee  years  a  sweepetajces  similar  in  all  respects  to 
that  notr  in  question  had  been  promoted  by  hitt  on 
the  apfwoeob  of  the  "  Derby  Day."  It  was  a  aweep- 
ttakes  to  oootist  of  one  thoiteand  eabscriptioas  of  two 
shillings  and  sixjMjuce  eiich,  which,  assuming  all  tbe 
Bubacriptions  were  made,  would  raise  a  sum  of  £l'2o, 
of  whitli  H)  j>or  wnt.,  amounting  to  £12  lOs.,  was 
to  be  deducted  for  expenses,  leaving  a  b&lauoe  of 
£IV2  \()n-  for  dbtcibntion  among  tin  aubaoriben  in 
the  following  manner : 

£  a.  d. 

To  tbe  drawer  i  f  tin  first  horso  (that  is, 
the  winner  of  thy  ;av.e)  .  .  ,  , 
Second  prize — i.e..  the  second  huttO  •  « 
Third  pme — i.^.,  tbe  third  horee  . 
To  the  drawers  of  100  non-ilMtore,  o*.  each 
Remaindnr  to  be  divided  amoi'gst  nmneia 


0 
0 
0 

:£o  0 
12  10 


45 
20 
10 


0 
u 

u 

0 
0 


£112  10  0 

A  tiokc^t  was  ou  payment  of  2a.  tid.  issued  to  each  sub- 
scriber for  each  ticket  subscribed  for  by  him.  These 
ticketa  were,  before  issue,  bound  up  in  books  (similar  in 
form  to  bank  cheque-books)  of  twcnty-tive  tickets  each, 
with  oounterfoils  attached,  on  which  to  write  the  name 
of  the  purchaser.  As  eadi  ticket  was  paid  for  it  was 
detached  from  its  cuutiterfoil  and  hani:i>-d  to  thn  i>i;r- 
chaser,  whoite  name  aud  addresH  were  written  ou  tbe 
counterfoil.  Tbe  tickets  were  distributed,  some  in  the 
"  Yorluhire  Qniy  "  by  the  defendant  himself  and  by 
his  wife  and  barmaid,  who  assisted  him  in  thaeoadoot 
of  his  houie,  and  «<onio  by  other  persons,  to  whom 
books  wer«  tutru-<tfd  away  from  the  premises,  one 
of  such  books  for  r  '.>  ,  i:'s  swe('j)stHke,  froiu  svhich 
six  tickets  had  beeu  euld,  haviug  bi-en  fouxid  on  the 
person  of  one  Talbot,  as  hereinafter  uientioned.  The 
oamea  of  other  redpienta  of  other  books  oontaioing 
47Stiek»ta  being  futwd  entered  in  »  memorandnm- 
linok  of  the  defi^ndiint. 

A  man  nauiod  Mawle,  a  porter,  formerly  in  tho  ser- 
vice of  the  defendant,  on  the  Lsth  of  Ajiril  last 
(haviug  beeu  employed  by  the  police  so  to  do) 
went  to  tbe  "  Yorkshire  Orey "  and  there  pur- 
ohaaed  a  tiokei  irom  dafeodani'a  wife.  On  th« 
23rd  of  April  n  atmilar  tieltet  waa  sold  in  the 
houst'  to  a  customer.  On  Sunday,  the  21th  of 
April,  two  tickets  were  sold  by  the  barmaid  iu  the 
presence  of  the  defendant,  wlio,  in  re{)ly  to  Home 
observation,  said,  "  You  can  spot  [or  findj  tbe  winner 
on  Sunday  as  wellas  any  other  day."  On  the  20th  of 
April  more  tiduita  were  sold  to  ottstomera  in  the  bar, 
and  on  Ae  29ti>  of  April  defendant  himaell  aold 
Miiwle,  who  paid  2s.  Qd.  for  it,  another  ttckeU 
Th»'  whole  of  thfse  sales  were  openly  made. 

There  was  no  drawing  for  the  pnzes  in  this  preseiit 
year,  because,  before  tbe  time  had  an  ived,  the  "  York- 
aUre  Qrey  "  was  raided  by  the  police,  idiiob,  of  eoarse, 
stopped  further  proueediug  with  the  sweep«itakp8. 
But  the  drawings  for  each  of  the  years  1896  aud  IHUT 
were  held  at  Saxon-chambers,  a  huuHH  adj  lining,  h.it 
forming  no  part  of  the  "  Yorkahiro  Grey."  At  such 
drawing  about  twenty  persons  were  present.  The 
witnem  Mawle  was  doorkeeper  on  those  oooanona, 
and  for  hia  aarvioea  he  was  paid  by  tha  durfandan^ 
vho  a  iMt  pdd  all  the  othar 
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with  the  vweepatalre,  induding  tboee  of  tins  yew,  and 

if  thr  fn(;{  lie  iiiiportant,  I  have  no  mison  to  tliink 
tbdt  t]u>  HI  jHT  Luiit.  deducted  for  t-xpeuscj  Wiia  ini 
unroiwouiible  timouut  for  thut  purpose. 

Ho  other  ovideuce  was  given  or  offered  of  aoy 
nmtter  oonnocted  with  the  aweeiMtarke  tbau  that 
I  have  mentioQod.  It  was  not  tsvea  toggestad  t&at 
the  defwudant,  who  took  no  ticket,  was  either  to 
r<'  i'.-  any  part  of  tin*  lujiiey  subscribod  excfjit 
his  vxjH'iiiitti  as  already  laoutiuned,  or  to  supply  or 
make  good  any  dt-iiuiency  in  the  eTont  of  all  the 
tioketB  not  being  aold,  and  he  gave  no  guarantee  or 
promiie  to  pay  anything  to  anybody,  except  to 
distribute  the  money  actually  subsorilu'd  :imong  tho 
subscribers  according  to  tho  terms  of  the  ticketa. 

On  tho  llth  of  May  the  inspector  of  jiolice, 
under  a  search  warrant  issued  under  tbo  Betting 
Act  (16  &  17  Vict.  c.  119),  searched  tho  "  Yorkuhire 
Grey,"  but  iu  the  house  fotmd  nothing  bqrond  some 
books  of  ticket!*,  some  of  which  had  been  issued  and 
torn  from  i  uuuterfoils,  ntid  ii  book  with  names 
and  addr«tia««  ubviously  of  persons  to  whotu  similar 
hooks  iMd  been  entrusted. 

A  poson  named  Qeorge  lalboi  wee  in  the  bar, 
where  he  was  a  diil7  Tiaitor.  It  was  nid  by  the 
iDi<p<H;tor  tliat  be  was  a  betting  mui,  and  on  search 
thtro  were  found  ui)on  bim  some  papers  and  telegrams 
(one  addressed  to  him  at  the  "  Yorkshire  Grey "), 
which  went  strongly  to  prove  that  the  inspector's 
description  of  him  was  oorreet.  But  there  was 
Motliiiig  to  indicate  either  that  the  defendant  was 
couceriiod  in  betting,  or  that  any  bets  were  ever  made 
in  bis  house. 

On  thit  stbto  of  things  Mr.  Muir,  for  the  defendant, 
objected  that  there  was  no  evidanod  which  could 
properly  be  eabmittad  to  the  juiy  in  sapport  of  this 
indictment.  Mr.  Ronwie  Avory,  for  tbe  prooeoation, 
oonteudiug  to  the  contrary. 

For  the  purposes  of  this  case  it  was  conceded  by 
Mr.  Muir  tiiat  the  sweepstake  in  question  was  a 
lottsn,  and  I  am  strongly  inclined  to  the  opinion 
that  it  was  so,  althongb,  as  this  indiotment  was 
only  preferred  undf-r  the  Betting  Act,  it  is  not 
ueoesfiaiy  to  Y'ronouii.  i  tiuy  judgment  upon  that 
point.  Aa  to  its  being  a  lottery,  therefore.  I  will 
only  refer  to  tha  casu  of  Mearing  v.  Uillntys,  14 
H.  ft  W.  711.  The  mere  fact,  bowsvor,  of  its  being 
a  lottery  would  be  no  bar  to  ptooeedings  under  the 
Betting  Act  if  tbe  facte  of  the  case  would  othor- 
wibe  bring  it  within  the  operation  nf      it  statute. 

I:k>  far  as  I  am  awart^,  ih«  question  whulher  such 
connection  with  an  ordinary  Derby  Sweepstakes  as  is 
established  against  the  defendant  is  ■offiotent  to 
support  the  present  indictment  has  now  ariaen  for  the 
first  time.  It  luiist  be  taken  there  va  no  evidence  to 
support  any  other  offence  against  tbe  second  branch 
of  that  section. 

That  second  braooh  forbids  the  use  of  a  bouse  or 
place  for  tbe  purpose  of  any  money  being  received  by 
or  on  behalf  of  the  owner,  occupier,  &c.,  as  or  for  the 
consiileration  for  any  promi»e  or  agreement,  &o., 
».\pre.s3  or  implied  to  jiay  or  give  tlu-re'ifter  any 
luuuey  ur  valuable  thing  "  on  auy  event  or  con- 
tingency of  or  relating  to  any  horse-race,  «&c.,  or  as 
and  for  the  oonsideiation  for  aecoring  the  paying  or 
giving  by  some  Other  person  of  any  money  or  Taln-*b1e 
tiling  on  any  Hiich  event  or  contingency  as  aforesaid." 

1  am  strongly  inclined  to  think  that  such  a  sweep- 
stake as  that  detfiribed  in  this  case  constitutes  either 
expressly  or  imjdiedlT  an  sgreement  between  each 
member  or  tidrat-holder  in  it,  (hat  eaeh  member  in 
respect  of  each  ticket  be  holds  shall  be  entitled  to 
draw  in  his  proper  time  a  ticket  bearing  a  number 
oorrespoudiug  with   the   nuuiber   attacherl   to  the 

name  of  some  hotse  entered  fox  tbe  Derby,  and 


appearing  on  a  Uat  of  sooh  hones  prepared  sad 

rei;oguized  by  all  as  tho  list  of  horses  in  re8iJ<K:t  of 
which  the  sweepstake  is  established.  No  uembdr  ii 
entitletl  to  claim  anything  until  after  the  rsoe  hsi 
been  ruu  and  tberraolt  declared,  and  then  each  holder 
of  a  ticket  beoomes  entitled  to  receive  the  prixior 
other  sum  of  money  mentioned  on  lus  ticket,  having 
regard  to  the  position  or  place  in  the  race  of  the 
horse  indicateil  by  the  number  drawn  by  him. 

The  destioatiou  uf  every  sum  of  money  paid  into 
tbe  sweepstake,  after  deduction  of  ezpensee,  is  de- 
pendent on  the  event  or  oontiogent^  ot  a  hone-isa^ 
and  every  title  to  a  share  of  the  distribntionif  depm'* 
dent  on  thn  liko  contingency.  The  ccnsideratioa  for 
this  agreement  is  tho  money  paid  by  each  member  on 
the  purchase  of  his  ticket  or  tickets  ;  that  which  hei« 
to  remve  in  return  clearly  is  dependent  on  the  ercat 
or  coothigency  of  the  race. 

Now,  as  to  the  defendant's  responsibility.  In  every 
such  sweepstake  ai  the  present  tbore  must  be  some- 
body to  receive  and  hold  the  price  of  the  tickets  till 
the  event  of  the  race  \%  ascertained  ;  there  most  also 
be  someone  to  distribute  the  amount  to  wkisb 
members  are  entitled ;  both  these  officss  seem  t»  bsie 
bran  nndeitahen  by  ^e  defendant.  Some,  at  IsMt, 
of  !li  r  I  i  )  8  were  received  by  bim  at  bis  hoas», 
the  '•  Yorkshire  Grey."  Cau  it  ba  said  that  io 
undertaking  these  offices  the  defendant  did  not 
impliedly  or  exprewly  promise  and  nndertalBS  with 
ana  to  eaeh  snbseriber  to  pay  the  money  found  to  ba 
due  to  on  the  happening  of  the  event  or  contmgeocf 
upon  which  his  title  to  »t  depended  according  to  th? 
agreement  ^ 

I  think  it  unnecessary  to  discuss  auy  other  part  of 
this  ssctioat  My  present  impression  (the  efitfeeea 
being  unquestioned)  is  that  the  defendmt  hfui  ran* 
dered  himself  liable  to  the  penalty  impo:^*^!  by  secdae 
3  of  tho  Act,  and  that  tho  jury  ought  to  find  him 
guilty  upon  the  tirst  and  second  counts  of  Vtrn 
indictment. 

The  opinion  I  have  exptssssd  abose  is  that  whi:h 
I  have  neceisarily  ha»tily  formed,  wit^nt  having 

opportunity  f  referring  to  any  of  the  authontie* 
cited.  Tue  jKiiut  id  a  uew  oue— it  atl'ects  a  wide 
circle,  wider,  perhaps,  than  at  first  sight  may  be 
apparent.  I  purpose,  therefore,  to  reserve  the 
question  of  law  for  the  consideration  of  the  Court  for 
Crown  Cases  Keserved,  and  I  respite  judgment  until 
the  cext  assizes,  ur  until  the  opinion  of  the  Court  U>t 
the  Consideration  of  Crown  Ciaes  lieservod  is  known. 

The  defendant  to  be  allowed  bail  until  such  tta« 
in  the  amounts  he  k  now  under. 

If  tho  court  thought  the  learned  judge  was  right  in 
direottog  the  jur^  aa  he  did,  the  oonfiotion  eras  to 
stand ;  othsrvua  it  was  to  be  retsased* 


B.  D,  Muir,  for  the  Pendant,  oontsnded  tiudte 

sw<-epstake8  out  of  which  the  charge  arose  was  a  mere 
lottery,  and  that  ttie  defendant  was  a  stakeholder- 
There  WAS  no  illegal  betting  transaction  such  a.t  « 
aimed  at  by  the  Betting  Act,  1853.  The  money  wia 
not  to  be  paid  upon  ue  event  or  contingency  of  i 
horse-raoe,  out  in  the  owent  of  the  drawing  of  tha 
horses. 

fforam  Avortj  {Henry  Satton  with  him),  for 

jirosei  ittion,  contended  that,  although  there  yru  *] 
iutteiy,  thu  tran^uon  was  in  eS-tct  a  bet  or  wagef:  | 
and,  even  if  it  were  not  a  bet,  the  transjtRlioo  vrii 
within  tbe  second  branch  of  eeotion  1  of  the  Act,  f 
tbe  defendant  impliedly  prondssd  to  pay  money  )  > 
the  event  of  tlie  race. 

Allport  V.  Xuit,  1  C.  B.  974  ;  CarliU  v.  Cafh>^^ 
Smoke  Ball  Co.,  A\  W.  R.  210,  [ISiCJJ  1  Q.  B.  ^0*5; 
Oasar     StoddarU  1^  Cox  a  a  IUj  ;  luid  VammK 
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Hion  OovftT.  Ths  Qvxiir  v,  Hobbs.— Att.-Osv.  vob  New  Soutb  Walxs  «.  Lovb.  Fbivt  Oouhoil. 


V.  llMttM,  39  W.  B.  MO,  m  L.  J.  M.  G.  116.  ware 


Tx)Ti  RrssELt  OF  KiTj-O-WEy,  C..T.— The  leanipd 
juJgo  at    the    trial    of   this  case  expreNsed  grave 
doiiht  as   to    V,  lit  till  r  there    ought    to  be  a  oon- 
tictiOB.   I  think  tliat  that  Uuubt  was  well  founded, 
lo  mj  Ofnnion  there  was  no  evidence  to  ^  to  the 
jar;  OQ  either  of  tiu  two  oonoti  in  q^naatioiD,  Tha 
irfneral  importance  of  the  oaao  malna  it  deaifabia  that 
I  -1     '!  state  the  i^r  i.i lis  for  this  opinion.    Let  me 
li»t  say  that  the  allegation  that  the  defendant  ia  a 
palilkaii  ia  wholly  irrelevant,  the  case  would  have 
hcMt  ftedia^  in  the  Mine  podtioo  if  the  Bweepatakea 
had  bem  canned  on  at  a  dub  or  at  any  oflier  phee. 
It  seems  t-o  rae  that  what  ton\  place  was  a  lottery, 
w  in  auy  case  was  nut  a  hetiuig  transaction.    It  was 
said  that  it  wa!>  an  offence  under  the  second  part  of 
Motion  1  of  the  Betting  Act.   1853.    Now  it  is 
aatMM  to  observe  that  when  this  Act  was  passed 
there  were  already  statatea  '^•^''"g  with  lotteries — 
betting  was  treated  as  a  sepante  and  distinct  subject 
for  k'gi.slalioi;,      T:i;^   Act   is  entitled    "  .\n  Act 
for    the  Sappreeaiou    of  Betting    Houses."  It 
waitii  that  **  a  kind  of  gaming  has  of  late  sprung 
ip . . .  by  tiw  openiiw  of  plMaa  called  batting 
looMB  or  ofioaa.  and  the  reoeiTing  of  money  in 
advance  by  the  owners  or  occupiers  of  such  houses  or 
ofSeet  or  by  other  peraous  acting  on  their  beUi^lf  on 
their  promises  to  pay  money  on  events  of  horse-races 
aad  the  like  oontiogenoies  " ;  it  then  prooeedt  to  deal 
villi  flte  evil  wUdi  it  baa  ao  pointed  out.  The  firtt 
jiart  of  s«;tion  1  enacts  that  "no  house,  office,  room, 
or  other  place  nhall  be  opraied,  kept,  or  used  for  the 
{ uryjose  of  the  owner "  or  the  other  persons  there 
laeutioned  "  betting  with  persons  resortwg  thereto  " : 
that  daiiM  deals  with  a  hoose  being  0|iened  or  used 
for  the  pwpoae  oi  betting  with  pMMna  laaarting  to 
the  hooae :  oonnaet  for  tlie  proewatiop  was  right  in 
•ajing  that  these  words  would  cover  betting  both  in 
cases  where  no  money  passed  and  in  cases  where 
mmj  ma  paid  in  advance.   The  second  part  of  the 
wdian  eomn  oaaoa  in  wbiob  pataoiw  do  not 
aeeeHBrily  nnort  to  flMbooaa— **or  for  the  purpose 
';f  any  mon«y  or  valuable  thing  being  received  by  or 
uB  behalf   of  such    owner,    &c.,    aa    or    for  the 
oonsideratiou  for  any  assurance,  undertaking,  promise, 
or  agreement,  express  or  implied,  to  pay  or  give  there- 
■fler  any  money  or  valuable  thing  on  any  event  or 
COD  ting  ezicy  of  or  relating  to  any  horse-race  or  other 
nee,  &C."  that  is  the  clause  with  which  we  have  to 
deal.    Was  th<  r  -  any  evidence  in  this  case  that  this 
plsoe  was  used  for  the  purpose  of  any  mon^  being 
fscetved  by  or  on  behalf  of  tib»  dtimfaoifc  M  the 
•wMfiMBiinn  lor  a  promiae  to  pay  any  moiMif  OB  an 
«v«Bt  or  eontbgency  of  or  rdatiog  to  a  horae-tace  ? 
The  section  points  to  a  contractual  relation  between 
tLe  keeper  of   the   house   and  the   person  who 
pays  hu  money,  a  promise  by  the  former  that  he  will 
make  a  paymoit  to  the  latter  in  certain  oontiitganatea. 
Tbe  facts  of  tliia  oaae  ehoir  no  iiieh  ration ;  all  that 
the  defendant  said  was  that  he  would  mana^  the 
sweepstake*.    If  each  subscriber  paid  half-a-crowu, 
the  defendant,  after  paying  the  reasonable  ex(>ense8 
of  maaagem^t,  was  to  distribute  the  prises  out  of 
the  coambntaona.   He  took  no  ticket  himself,  and 
ke  was  to  receive  nothing  out  of  the  transaction 
aieept  those  reasonable  expenses.     He  gave  no 
gnarantee  or  promise  to  pay  anything,  but  ho  was 
oaly  to  distribute  the  money  arising  from  the  sale  of 
ttatidlnli.   The  porsons  who  took  the  tickets  created 
aeomnOB  fund,  which  the  ddandant  merely  zeceived 
asailaike-holdar  and  nndertook  to  diatribnte.  The 
clause  aims  at  transactions  in  which  a  promise  to  , 
pay  in  a  certain  event  is  made  by  the  persou  who  I 


no 


receives  the  money,  and  bare  the  defendant 
such  promiae. 
Again,  to  bring  a  oaie  within  the  section  the 

I  romisc  must  be  to  pay  "  on  an  event  or  eotitingency 
uf  or  relating  to  a  liurM»--race  "  ,  but  that  was  nut  su 
here:  the  pri/.es  dej)eijiled  on  the  event  or  contingency 
of  the  drawing,  which  would  have  been  equally  effec- 
tive if  it  had  taken  place  after  the  horse-race  instead 
of  before.  I  think  that  I  have  gone  through  aU  the 
proviaions  of  section  ]  which  it  is  necessary  to  consider. 
LuokiDg  at  the  rest  of  the  Act,  it  is  clear  that  every 
section  of  it  is  conversant  with  the  keejiing  of  houses 
for  the  purpoee  of  bet^g.  Section  7  makea  tUi 
dearer  tbao  any  other  aeotkm,  for  it  contains  a  pro* 
blbitioD  againat  exhibiting  w  pobUahing  any  hand* 
bill  advertising  that  a  hooae  U  oaed  for  the  pnipoae 
of  luakiug  bets  or  wagers. 

In  niy  judgrnient  tliis  case  does  not  fall  within  the 
letter  of  the  Act  or  witbin  the  category  of  evils  with 
which  it  deals,  and  there  was  no  evidence  on  whUsb 
the  jury  could  find  a  verdict  for  the  Crown.  I  must 
not  be  understood  as  saying  that  the  conduct  of  the 
defendant  did  not  constitute  a  crimiual  offence.  I 
think  the  transactiou  was  a  lottery ;  but  that  was  not 
the  case  put  forward  by  the  proaaontioo,  and  we  ara 
not  dealing  with  that  question. 

Hawjuns,  Mathew,  Kennedy,  and  Bioham,  JJ., 
Rononmd. 

Convidiun  qiutshfd. 

Solioitora  for  the  defendant,  Davenport,  Joiu$,  ^ 
QfmUlttT* 

floUdtor  for  tin  paowontioii«  TAs  TVaaanty  StUidlmr* 


9nkV  OCouiiciL 

(from  tht  Supreme  Oourt  of  New  South  IVaks.) 

May  14,  1898. 

AnoBmET-OBinBAi.  fob  Nbw  South  Waubi  v. 

Love,  (a.) 

Nullum  Tempos  Ad  (»  Oeo.  3.  c.  lQ)~New  South 
WaU$ — Vmutrw^on  ttfitaluk» 

The  7-'ii<jh'sh  Nullum  Toaipus  Ad  is  in  /orce  in  ilm 
ooUmji  of  Hew  South  H  alts,  and  applies  to  land  which 
Aoi  luver  ken  gnudadwd  or  dealt  teith  bg  the  Ooion. 


This  was  an  appeal  from  the  Ru;>reme  Court  of 
New  South  Wales.  The  facts  sufficiently  appear  in 
their  r 


A.  rohen,  Of'.,  Vat^haik  HutddnttioA  Butkrworth, 
for  the  appellants. 

The  Mtpondent  did  not  appear. 

The  judgment  of  their  lordships  (the  Earl  of 
HAXMimT,  L.C..  Lord  MAOHAaHTXV.  I«rd  MoHBia, 
and  Mr.  Wat)  waa  delivered  by  the 

Earl  of  Halsbury,  L.O. — This  is  an  appeal  by 
the  Attomoy-Greneral  for  New  South  Walea  against 
the  judgment  of  the  Supreme  Gottrtof  the  Cwlony 
jirouounoed  on  the  IHth  of  FehruHry,  1896,  overruling 
a  demurrer  to  the  dt  fendaut's  plnn  to  an  infonuati  *d 
of  intrusion  to  ri'cuver  certain  lands  in  the  parish 
of  Concord  and  couuty  of  Cumberland  in  the  said 
colony.  The  question  involved  is  whether  the  English 
Nullum  Tempue  Act  (9  Geo.  3.  c.  16)  is  in  force  in  the 
colony  and  applies  to  land  which  has  never 
gnnted  ont  or  aealt  with  by  the  Crown. 

(a.)  Beported  by  C.  H.  Gkaftov,  Baq^., 
at-Law. 
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p.  C.   Att.-Gen.  l  oK  New  Solih  Walks  r.  Love.— BE^"^■EIT  v,  yLAiKit  and  Anothku.    Ct.  op  App. 


It  does  not  •pjpear  to  b«  d«iiied  tb»t  the  Uods  in 
qnration  (deionbed  by  their  abattals  and  o(wt«inin$r 

I'.^l  avreii)  were  and  bad  evff  siace  the  originiil 
aettlemeut  of  the  territory  of  New  South  Walo8  beeo 
waste  Itinda  belongiuK  to  and  vested  in  thf  Uruwn. 

The  defeadant,  by  his  plea  dated  the  lOth  of  April, 
1895,  •▼erred  that  one  Ed  wurd  J.  Keith,  more  than  sixty 
yearR  'hf  fure  the  filing  of  the  information,  entered  on 
aitd  thenceforward  held  possession  of  the  lands  as  his 
own  property,  that  be  couvej'ed  his  interest  therein  to 
William  Love,  who  settled  the  tiame  in  trust  for 
Mwiulf  and  bis  wife  Susannah  Lore  and  the  aorriTor 
of  them  lor  life  and  after  the  dcoeaM  of  the  enrvivor 
on  the  defeadant,  Badly  Sntanoab  Liye,  absolutely, 
that  the  foreg^rfag  pors.ins  hm!  from  tbo  entry  of 
Edward  J.  Keitb  to  the  pr*scut  iimt^  held  continuons 
poBseasiou  of  the  lands  aavorsely  to  Her  Majesty  aud 
withoat  payment  of  rent  to  her,  and  bad  themselves 
eiaee  the  aaid  entry  taken  and  enjoyed  the  renta, 
revenues,  issues,  and  profits  of  the  lund,  and  that  Her 
Majesty's  title  to  tlie  Iiind  did  not  first  accrue  within 
sixty  years  next  before  the  tiliug  of  the  infornuition. 
The  plea  did  nut  a\-er  that  the  lauca  ha(i  not  been  in 
oharge  of  the  Crown  within  the  said  sixty  yeftts. 

On  the  20tb  of  May,  181)5,  the  appelant  replied, 
traversiugtheallf  gatiotiM  of  tht  plea,  and  also  demurred 
thereto  on  the  grounds  (I)  that  the  Act9  Gro.  3,  e.  IG, 
is  not  in  force  in  New  South  Wales,  (2)  that  aanumiug 
it  to  be  in  lorco  it  does  not  apply  to  lands  which  have 
never  been  dealt  with  by  the  Crown,  (3)  that  the 
period  of  sucty  year*  was  not  alleged  to  have  ran  out 
before  the  date  of  the  Constitution  Act,  1S55  ;  (4)  that 
tiie  plea  showed  no  title  in  the  defendant. 

Joinder  in  demurrer  having  been  delivered,  the 
demurrer  came  on  for  hearing  before  the  full  court 
(flonsisting  of  Darley,  C.J.,  and  Wiudeyer  and 
Sirupsnn,  JJ.),  by  wbum  judgment  wes  pfononnced 
on  the  18th  of  February,  1898,  in  faronr  of  the 
defendant  overruling  the  demurn-r,  Siinjison.  J., 
stating  that  he  felt  very  ooosiderable  doubt  about 
the  matter. 

Their  lordships  have  no  donbt  that  the  jndgment 
accuratefy  describes  the  importance  of  the  question 

here  raised  to  the  colony.  The  learned  Judges  say 
*'  the  earlier  grants  issuc'd  by  the  Crown  were  vague 
in  the  extreme,  and  that  it  would  be  in  the  preeent 
day  impossible  to  ascertain  from  the  description  in 
the  grants  to  what  lands  they  applied."  And  it  is 
clrjir  thn*  the  inference  wLiuh  the  learned  judges 
draw  Hum  that  State  ot  tacts  is  aecurate,  "  tluit  the 
holders  would  not  be  able  to  show  upon  the  face  of 
the  instrument  a  title,  and  have  to  rely  upon 
possession." 

Their  lordships  do  not  think  that  the  learned 
judges  at  all  exAggerat^  the  mischief  and  confusion 
\vh  oh  would  ari^L  hi  ti  g  transfer  of  property  if  the 
holders  could  not  depend  upon  the  operation  of  the 
•tatttte  in  qnsetion* 

Two  ai^ainente  appear  to  have  been  sog^ted 
against  the  appUeation  of  the  Aet  to  the  particular 
Ojlony  under  0  Geo.  4,  c.  S3,  which  jm'm  '  '"t  V 
applied  the  Muilum  Temptu  Act  to  the  colony  m 
Qoeetion  as  much  as  if  it  bad  in  terou  ra-enaetad  it 
i  ft  that  ooloay. 

Section  24  of  that  Act  proridei  '*  that  all  laws  and 
s  atutes  in  force  within  the  rnalni  of  Kogland  at  the 
pissing  of  this  Act  "  (that  i-,  to  siy,  in  the  year  1828) 
"  shall  be  applied  in  the  a  iniini^tiation  of  justice  in 
the  courts  of  New  South  Wale«,"  and  it  is  sought  by 
eoostruction  to  limit  the  words  all  laws  and 
Statutes "  by  introducing  into  the  section  the  words 
"httviug  relation  to  procedure  "  or  some  equivalent 
expn's.-ion.  At  least  I'l  r  is  the  only  iutelligibla 
mode  in  which  the  arguuieut  can  be  aupporieil, 
beoanw  fhs  wocda  «lii6hdo  ocaw  in  fbe  wetloa,  *'  in 


the  admioistratUm  of  jnstioe»"  woold  oectainly 
indlnde  a  limitation  of  the  time  wiOin  which  adimi 

cian  be  liroaj^ht,  and  thf>ir  liniships  nre  of  optnioo 
that  tht>  language  of  the  seotion  e*unot  ha  limited  so 
as  to  exclude  the  statute,  which,  for  the  rewwi 
pointed  out  by  the  learned  judges,  were  and  are  sq 
important  in  the  administration  of  joslioe  in  the 
colony. 

The  seeoTid  argument  is  not  very  intelligible  since 
t  -i-  \^'<)rils  upon  which  reliance  is  iiliced  are  word* 
which  iu  the  statute  thus  applied  (»  Geo.  3,  c  lOi 
exoept  from  the  operatiou  of  the  statnte,  lauds  in 
reapect  of  which  the  Crown  has  been  aaairered  by 
rents,  revennes,  issues,  or  ))rofits  Uieieof  witbiu  the 
sp'ice  of  sixty  yetirs  next  hefi)re  the  issuing  or  c>'(u 
uieuctug  ot'  such  action,  intoriuation,  as  shaii  k'. 
any  times  have  been  duly  iu  charge  or  stood  in  ss/KT 
of  record  within  the  sp«oe  of  nzty  yesrs, 

Tlie  provision  is  inteUtjeible  enooftb.  and  wbat  in 
substance  it  means  is  fiat  if  the  Crown  is  not  actually 
in  possession,  but  that  in  the  Crown's  aooounts  some 
person  is  charged  with  t'n  r.iit  which  they  bain  ' 
paid  and  still  stand  as  a  Crown  debtor  in  the  Crown 
books,  and  that  condition  of  things  has  existed  witUa 
the  sixty  years,  the  title  by  that  condition  ol  tiiinfs, 
although  the  possession  may  have  been  lor  mtf 
years,  was  not  adverse,  becaiisp>  during  that  period 
something  was  payable  to  the  Crown  which  had  not 
been  paid. 

It  is  not  SQgffeated  here  thai  tbe  peraon  in  posssi- 
rion  filled  that  Qhanteter,  bnt  the  arvninent  eppaert 

to  be  that  be-ause  there  is  no  su oh  administrati'iD  in 
the  colony  as  icvolvujs  the  peculiar  form  of  Crowo 
accounting  thus  described,  WO  raaicdial  Operation  irf 
the  statute  cannot  apply. 

Thdr  lordships  are  nnsble  to  aooept  any  socb 
suggestion.  There  is  no  allegation  here  of  aar 
equivalent  record  against  the  person  who  bdd 
possession  for  sixty  years,  and  if  no  uioditication  or 
limitation  such  iw  section  24  of  the  Act  authorize* 
has  been  made  so  at  to  apply  suoh  »  mode  d 
acoounting  to  the  Crown  as  might  have  an  oqaiTalsot 
effect,  the  only  result  wonld  be  fhat  there  is  nofUoff 
upon  which  the  exception  preserving  tho  Cro«s-a'« 
right  could  ope ratt>,  but  certainly  would  not  cut  dowri 
the  enaoiing  part  of  the  statute  or  establish  tlwt  it 
was  inoonsietant  with  the  laws  of  Bagland. 

For  these  reasons  th«r  lotdsbtps  are  of  opinion 

that  the  Judgment  of  tbo  Suprem-  Cn-irf  wiS  right, 
and  they  will  humbly  advise  Her  Majesty  that  thij 
a^eal  ehoold  be  diwaiMwd  aocordingly. 
Solidton  for  the  appellants,  Light  *  ChMnith  {«< 

parUs, 


Ken  ft* 


<Sintfl  of  Appeal. 

Prom  Q.  B.  Div.  \ 
(Am  L.  Smith,  Rigby,  and  [ 
Collins,  L.JJ.)  J 

Bennkxt  v.  Slater  and  AxoruKii.  (a.) 

Friendly  society — Moneys  paycMe  on  dmth  of  tnemher— 
Ni<minatioH  of  per  ton   to   rettive  —  Revocntion  •/ 
ncmitiatiou  —  Montyt   jpayable    txcttding    £100  — 
Friendly  S,>cltties  Act,  1«7«  (SB  dk  89  FsA  e» 
8,  15,  anb-stdion  3. 

A  member  of  a  friendly  tociety  can,  under  tettio*  U 
{a.)  Keportfd  by  W.  F.  IIaIOIV,  Esq.,  Barriswr* 

ftt'Iiaw, 
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Besnktt  r.  Slater  aitd  ANOTirBB. 


COTTRT  OF  APPBAIm 


tiil'i€tti(m  3,  t>/  the  Frinfdly  Socittit$  Ad,  187d, 
MMtMifra  mr«9M  tormivt  a  $%tm  wit  txntding  £100 
patfoble  by  ifie  tocuiy  pm  hit  deffh,  n-rn  thmigh  tf,'  Utnl 
turn  jMt/able  bt/  (he  mxiety  m  hi^  dnith  txctnh  i'lUO. 
^•K^/.  a  H(  iniimtiiiu  rait  oiily  If  rudced  in  (hr  maum  r 
prtttrtbid  III  ihr  ^(dioii,  and  caiiiu  i  }"■  nrnliil  hy  icill. 

Appeal  from  the  judgment  of  Matbew,  J.,  upon 
u  iDterplesder  unM,  reported  [1808]       B.  480,  46 

in  1864  Wdiiaiit  Vmj  eflteted  a  policy  of  imazaaoe 
upon  hh  life  for  £100  in  the  I?oyal  Liver  Friendly 
Bcciety,  a  nociety  reg'istenHl  or  deeuit'd  to  be  rt'j^stered 
under  the  Friendly  >Societifte  Acts.  By  the  rules  of 
the  lociety  the  ttmTimnm  giua  for  which  a  poUoy 
eodd  he  taken  out  was  £200. 

In  18S9  William  Sfay  Tun(?e  a  nntnination  of  this 
£100  in  favour  of  th«  plaintiff,  his  (laughter,  uodpr 
section  1*)  of  the  Friemlly  8i  ittir-s  Act.  ISTj,  ainl 
this  BontinatioD  wMduly  xent  to  tb^  somty.  WilliHiu 
May  died  on  the  29th  of  Outuber,  1896,  leaving  a  will, 
dated  thA  7tlk  of  B^tember.  1886.  of  whioh  the 
defenbBts  were  the  rzeoatOTS.  By  lin  wffl  the 
*--f;i!cr  directt"!  !l11  Iji^  •  Htate  and  effects  to  be  sold 
by  his  executors,  and  after  paying  his  funeral  and 
testamentary  expenses  and  debts,  that  the  r^due 
Aaoii  be  egoaily  divided  b«twe«i  Lis  two  grand- 
difldifB.   vaOMt  the  wm  nor  ft  eopy  thereof  was 

delivenv?  or  nrrtt  to  the  Bnciety  durincr  tnn  lifetimo  of 
William  May,  but  after  his  death  prubate  of  the  will 
was  sent  for  registration.  The  amount  du«  under 
the  policy  was,  at  the  death  of  the  testator,  with 
secretions,  £104,  whioh  the  defendants  claimsd.  The 
plaintiif  claimed  £100  under  the  nomination,  and 
birou)|^ht  an  action  against  the  society  to  recover  it, 
when  the  society  niN  rjsleaded.  Mathew,  J.,  held 
that  the  will  operated  as  a  revoofttion  of  the  noauAS- 
tion,  and  gave  judgmtnt  for  tllft  dflfnidaillft 
The  platotiff  qipealed.* 

38  ft  80  Tiot  «.  00,  s.  Id.  tab-ieotfam  3:  *>A 

member  of  a  society  (other  than  a  benevolent  or 
vorking-men's  dub),  not  being  under  the  ago  of 
sizteen  years,  may,  by  writing  under  his  hand 
deiinrad  at  or  sent  to  the  ragistared  office  of  the 
soae^,  nomniftle  any  person,  mat  being  an  frflosr  or 
servant  of  the  society  {unless  sudi  nfRr  pr  or  servant 
is  the  hnsbaijd,  wife,  father,  motliLr,  child,  brother, 
■  ster.  nephew,  or  neiceof  the  nominator),  to  whom  any 
auoteys  payable  by  the  society  on  the  death  of  such 
mmntr,  not  «Koe«diog  £50,  shall  be  paid  ftt  hit 
dtOMse,  and  may  from  time  to  time  nmiSu  or  vaty 
such  nomination  by  a  writing  under  his  hand 
limilarly  delivered  or  sent ;  and  on  receiving  satis- 
fsctory  proof  of  the  death  of  a  nominator,  the 
society  shall  pay  to  the  nominee  the  amount  due  to 
fts  «Mcs>aed  membor,  not  ezoeeding  the  snm  «foie- 
Mid.** 

By  46  &  47  Vict.  c.  47.  r?,  the  sum  of  £100  Was 
sabstitiited  in  the  above  section  for  i'.iO. 

The  above  enactments  are  now  repealed  and 
re>eoft<!t«d  in  sabstanos  br  section  56  of  the  Friendly 
aodstiss  Act,  1806  (MftOOTwt.  o.  6S). 

Sir  n.  IS.  Finlay,  S.G.  (//.  Siition,  Ji.  Nnvton 
Crmtt  sod  U.  £urrow§  with  him),  for  the  plaintifT. 
— Hm  trosoowtnieliOBof  section  15.  sub-^ebtion  S, 
iltbat  a  nomination  can  only  bo  revoked  in  the  same 
wsy  as  it  is  made.  The  uominatioB  cannot  be 
revoked  by  will.  The  society  mast,  upon  receiving 
Mtiafacttory  proof  of  the  nominator's  aeath,  jNky  to 
the  aaninee  the  amount  due,  not  exoeediiig  £100. 
nat]iion«oii  is  not  eooiistsnt  witb  a  ravocMknby 

*  On  account  rf  thr  in  y  <  rt'ir  ce  of  the  question  to 
friendly  socieiits  the  appeal  was  taken  up  by  the 
Bowdof  Tkada. 


will.  Further,  this  £100  became,  upon  the  nomina- 
tion, the  property  of  tfao  nominee,  subject  to  the 
power  of  the  uomiuator  to  rtvoke  it  durii<g  his  life- 
time, and  there  being  no  such  revocation,  it  could 
nut  ]<aFH  ui  (it  r  a  rsnduoiy  bsquest  as  part  of  tha 
testator's  estate. 

ff.  D.  Honietf,  for  the  defendants.  —  First,  no 
nomination  can  be  made  where  the  sum  ])ayable 
on  death  exceeds  £10*).  In  the  present  case 
£104  was  payable  on  death.  Tbo  mnds  "  not 
exaeading  £100  "  refer  io  "any  moiuiys  payaUa  by 
the  aooivfy  on  tilie  death  of  sndi  member."  Tba 
object  was  to  relieve  poor  jutfohs  from  tie  obligation 
of  making  a  will,  and  their  estates  from  paying 
probate  duty.  Secondly,  section  15  contemplates  tbs 
absence  of  a  will,  sub-section  •>  clearly  deals  with  an 
intestacy,  and  sub- section  3  upon  its  tme  oon- 
struction  alHo  deals  with  an  inte8tiu.-y.  There  is  no 
reason  why  a  nomination  abt'Uld  b-  on  abetter  footing 
than  a  will  wlii-  h  can  be  revuki  d  by  a  subsequent 
will.  The  sub- section  does  not  say  that  the  only 
mode  of  revocation  shall  be  ss  prescribed  in  the  Aoc 
It  does  not  exclude  » tarooation  by  will.  The  R<<cietj, 
if  they  have  notioeof  a  will,  ought  not  to  pay  Uie 
money  to  the  nominee. 

He  referred  to  A*hby  v.  Vmtin,  61  W.  B,  140. 
21  Q.  B.  D.  401. 

A.  L.  Smiih,  L.J.— The  first  contention  before  us 
is  ti>at  as  the  sum  payable  on  the  d«kth  of  the 
member  exceeded  £100,  st-cticn  15  does  net  apply  and 
the  nomination  is  of  no  effect.  I  rnnnnt  agree  with 
that  contention.  I  sgiee  that  there  cannot  be  a 
nomination  of  a  sum  (xcefdinp  I'KMi.  Here  the 
nomination  did  not  exceed  £UM).  I  have  no  doubt 
thai  tba  object  of  the  Legisktua  waa  to  savo 
the  fxpawa  of  taking  ont  rsprttentalion  to  the 
member  npon  Ins  dsalSi  in  the  case  of  small 
estates.  It  the  sum  payable  ujion  the  dcn(h  L.f 
a  member  dots  not  excetd  tbu  £100  nominated, 
adtuuiiij^  that  i-\im  to  be  nominated,  then  tbal  siun 
must  be  paid  over  to  the  uomtnae,  and  tha  — p*wa  of 
taking  ont  icpretentation  wffl  be  aToMed.nB,  how- 
ever, the  sum  payable  at  dr^th  rTrfMh  ILc  £!(!f) 
nominated,  then  the  i'lOO  will  iiave  to  be  paid  to  the 
nominee,  and  as  regards  the  exoees  over  that  sum  the 
general  law  apphes  and  representation  will  have  to  ba 
taken  ont  as  to  that,  ibe  nomination  here,  being 
for  a  sun  not  exceeding  £100,  is  therefore  valid. 

The  seoond  question  is  whether  that  nomination 
can  be  revoked  by  ^  ill,  First  of  all.  it  seems  to  me 
thai  this  money  became  and  remained  the  property  of 
the  nominee  so  long  as  the  nomination  was  not 
revoked,  and  therefore  I  do  not  see  how  this  £100, 
whioh  bsksiged  to  the  nominee  at  the  time  of  the 
testator's  death,  and  not  t<  t]j  ■  ^  ^^..tor,  can  be 
included  in  the  residuary  be<iue8t  in  hi?*  will.  I  p&ss 
that  by,  however,  and  I  come  to  the  queRtion  up  a 
whioh  Mathew,  J.,  based  his  judgment,  whether  the 
nomination  can  be  revoked  by  any  mode  other  than 
that  presoribtd  by  the  section.  In  my  opinion  it 
cannot.  The  section  provides  a  special  mode  in  which 
the  nomination  can  be  made,  and  it  flcems  to  me  to 
prescribe  a  special  mode  in  which  it  can  be  revoked, 
and  in  my  c]>inion  that  is  the  only  form  of  iwoeation 
reooMpused.  Under  the  section  all  that  the  soc  iety 
has  10  do  is  to  see  that  a  due  i.omiiiatioii  hm  been 
made,  that  it  ha.s  not  been  revoked  in  the  mode  pre- 
scribed iu  the  section,  that  the  member  is  dead,  and 
thereupon  "the  society  shall  pay  to  the  nominee  the 
amoontdoeto  the  deceased  memUr,  not  rxcreding 
tike  sum  aforesaid.**  I  find  no  obligation  on  the 
society  to  see  whether  there  is  a  will  or  not.  There- 
fore even  if  there  were  what  purported  to  be  a  revo- 
aation  by  will,  and  even  if  tli«nBidaai7okiuaoov«icd 
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tUl  nontiy.  the  rovocHtioD  would  be  inoporative  under 
the  statato,  and  the  oomiaatiou  would  stand.  Judg- 
ment must  Vkantan  be  entarad  for  the  plaintiff 

for  £100. 

RiiiHY,  L.J.— I  am  of  the  same  opioion.  I  tliiuk 
that  we  can  gather  tlie  iiitetitiou  of  the  Legislature 
from  the  words  of  the  Aot  itaelf.    The  anaotment  in 

Jineition  ii  a  provirion  In  fevoor  of  membflra  of 
rieodly  societies.  By  thn  ruloi  of  this  society  a 
memlwr  can  insure  up  to  £200.  Now,  au  insurer  for 
£200  B«pm.s  to  me  to  be  as  meritoriou-*  an  individual 
as  an  insurer  for  £100.  If  the  defendants'  con- 
tention ae  to  the  £100  limit  were  oorrect.  the  words 
of  section  sub-8«ction  3,  "  to  whom  any  moneys 
payable  by  the  society  on  the  death  of  such  member, 
not  oxcti'diiipf  i'lO" — now  £100— "shall  be  paid  at 
his  decease,"  ought  to  read  to  whom  "  all  moneys," 
&o.  The  Motion  seems  to  me  to  mean  that  the  mem- 
ber may  nominate  £100,  whether  oat  of  a  luger  ram 
or  not,  to  be  paid  to  the  nominee  at  bit  death. 
That  seetiis  t>  rnt^  fo  be  the  plfiin  tucdniiig  of  the 
words.  I  am.  therefurH,  of  opiuiuu  that  tlieru  is  uu 
substauce  in  the  argimient  that  the  Aot  applies  only 
to  those  oeeee  in  wliioh  the  total  eom  payable  at 
death  doee  not  exceed  £100.  If  that  arKoment  wero 
correct,  this  sfningo  reRult  would  fallow,  that  a 
membtT  might  in.snro  for  £j(>  and  nominate  that 
sum,  and  y«'t,  if  hn  af  erward?  insured  for  a  further 
sum,  bringing  the  total  to  over  £100,  the  previoui 
nomination  would  be  invalidated.  I  cannot  come  to 
such  a  oonclnnon.  The  Act  givrs  a  i!nmVi«r  the 
important  privilege  of  making  a  gift,  th  u^'l  not  an 


irrev 


(jift,  of  a  sum  not  exceeding  £10n 


so 


far  relieves  his  estate  from  the  expenses  of  repreeea- 
tation  being  taken  out  to  him,  aud,  in  my  opinion, 
the  sum  nominated,  enhjeet  to  revocation,  eeaees  to 
be  the  property  of  tiie  member  and  doee  not  belong 

to  bis  t'itrtte.  The  case  of  Ashhy  v,  Costin  .seems  to 
me  to  bti  au  authority  almost  in  point.  I  now  come 
to  the  question  whether  there  can  be  a  revocation  of 
the  nomination  otherwise  tban  as  prescribed  in  tbe 
Aot.  I  find  that  the  Act  carefully  point*  ont  the 
particular  mode  in  which  the  nominator  can  revoke 
ihe  nomination.  Why  should  we  imply  something 
that  is  not  in  the  Act  ?  Why  ere  we  to  imply  a  power 
to  revukf*  by  will  'f  There  is  good  reason  why  we 
should  not.  There  is  no  mention  of  a  will  in 
eeotiun  S.  That  inb-eeotioa  provides  that  on  proof 
of  the  death  of  a  nominator  the  society  shall  pay  to 
the  nomine*^  the  amouut.  It  is  suggested  that  we 
must  read  in  th*>  words  "  without  uutioe  of  a  wdl." 
I  cannot  do  so.  The  death  of  the  nominator 
might  well  be  moved  befors  the  society  had  time 
to  see  whether  thete  was  a  will  or  not;  or  the  death 
mi^ht  b«>  r  rnvi'd,  and  a  will  might  be  in  e.xistcnce 
which  ui,^hL  not  be  proved  for  months  or  years 
afterwards,  and  yet,  according  to  the  argument,  the 
society  would  be  bound  not  to  pay  over  the  amount 
to  the  nominee  if  they  had  notice  of  the  will.  That 
would  be  in  direct  contradiction  to  the  Act.  I  think 
that  thero  can  be  no  revocation  by  will.  If  I  am 
right  in  III)  view  of  the  Act,  tbi.s  £100  formed  no 
part  of  the  estate  of  the  testator,  and  he  oould  not 
dispose  of  it  by  his  will,  and  in  uiy  view  of  the  Act 
it  would  have  been  eqoaUy  inefficacioas  ii  he  had 
purport^  to  expressly  rsrobe  tiie  nomination  by  his 
will.  Even  sujifiosing  the  testator  were  insolvent  at 
the  tiuiti  uf  his  dt»ith,  no  recourse  cuuld  be  had  to  the 
nominee  to  recover  the  sum  paid  to  her.  Of  oontje, 
if  at  the  time  of  his  death  the  £100  was  not  an  asset 
ti  the  testator,  it  would  not  beoomiA  sit  asset  beeaose 
be  happened  to  be  insolvent. 

CuLLUiH,  L.J. — I  am  of  the  aamo  o[)iMion.  I  nv 
opinioa  the  statute  makes  £100  the  limit  of  ttie  nam 


jiiiy:il  l('  to  the  uomiuee,  and  is  not  the  limit  of  tj.« 
Hum  payable  on  the  death  of  the  member.  Asregudll 
the  other  point,  the  clear  intention  of  the  L^;isUtus 
ii  to  Itenefit  members  of  these  friendly  sooMtias  M 
giving  them  a  simple  and  oonvenisnt  mslhoi 
disposing  of  their  property  on  their  death,  vitliotii 
the  formalities  and  expense  incident  to  a  will.  Ths 
method  of  dispositioa  tiius  conferred  on  memb«ri  ii 
ti  aeertain  extent  a  snbstitnte  for  and  rMsmUessj 
win.  but  it  has  not  all  the  inddents  of  a  wiH  10 
cinnot  ba  revoked  by  a  will  made  8absf'qam''r.l 
Tuat  iuciJeut  of  a  will  ia  wanting.  It  can  only  t* 
revoked  in  tbe  way  tjj)ecified  in  thv  Act.  It  8e>  iii?  :o 
me,  therefore,  that  on  two  grounds  the  learned  judgii 
was  wrong.  First,  the  nomination  haviag  bats 
properly  made,  death  intervened  belbie  it  eis' 
revolted.  The  will,  therefore,  which  was  oom|MtflBli 
to  deal  only  with  th>!  testator's  estate,  dii  nst 
embrace  this  £100  at  all.  I  agree  also  that,  mmii 
there  bad  been  in  this  will  what  purported  to  be  to 
express  tevooation  of  the  nominatioii,  inasmiu^stiti 
was  not  the  statutory  and  only  msthod  of  te«oesti«B| 
it  would  have  been  inopecativei  | 

Apptal  nlhiwrd, 

Boiicitors  for  tiie  plaintiff,  Hyde,  Tandy,  Mahm,  d 
Solioitors  for  tbe  defendants,  Letts  BrUktrt, 


From  Chan.  Div.  \ 

(Lindley .  M .  H . ,  and  Chitty  and  f  Jnly  6,  1 89^. 

Collins.  L.JJ.)  (  JmrnlO^m 

[and  Chan.  Div.  fiomer,  J.]  y 

Braoa  ».  HosDnroiT.  (a.) 

Mi'ilyii'j' — Pf'lfmjith'it  —  f^'iriii'tra?  tfirn kIik^--  fo  morf* 
ya<fee — Jittt rid tve  covenant — Injanct ion. 

A  fMfUjager  mn  tiXways  rtftecm  on  jMi/nvnt  of  priu' 

C'tjx-iK  iidivei(,  and  r'xfs,  ainl  anij  i/ur'/ain  wliic-h  n 
unconscntttuble  tviSl  not  be  en/orerd ;  hut  a  rolht^ra! 
agreement  <jiviug  the  inarlgagte  some  collateral  advuulo]', 
provided  it  is  ni4  unemnadoittMe  and  doet  not  do/ tin 
equity  of  redemption,  it  not  invalid. 

Jennings  v.  Ward,  2  I>rn.  520.  and  In  re  Edwardi" 
Estate,  11  fr.  Ch.  Rrp.  367.  diiicuised  and  ejeplaiwd. 

The  defendant,  htimj  tlie  owner  of  a  publir-hvatt, 
mortgayei  it  to  the  plainiij',  with  a  pronto  that  tv 
loan  should  continnie  for  fint  ymrt,  and  tovenaidd 
during  the  continuance  of  (he  security  not  to  tell  on 
the  premises  imdt  liipiors  other  than  those  supplitd  6y 
thf  jtlaiutiff. 

Meld,  that  «udt  a  covtnani,  wa$  valid,  and  ougkt  to  i* 
tnfomtA  iiynncfton. 

Appeal  of  tbe  defendants  from  Eomer,  J. 

The  plaintiff  was  a  brewer  at  Cardiff,  the 
defendants  being  the  owners  of  the  Wltobetl  Hotel 
CadoxUm.  Qlamotgan.  The  premises  were  mortMed 
by  the  defendants  to  the  pleintiiP  by  desd  dstsd  tbe 
18th  of  March,  isOC.  The  mortgage  deed  oontaineds 
covenant  by  thu  mortgagors  that  they  would  dorfaif 
the  continuance  of  the  security  deal  with  the  plaintifT 
only,  for  all  beers,  stout,  or  any  other  nudt  liquor 
(except  bottled  be^)  which  shonid  be  vended  to  b« 
consumed  on  or  off  the  hotel  and  premises,  and  woald 
not  sell  or  permit  the  sale  or  consumption  on  the 
premises  of  any  such  liqunrs  other  thnu  such  as  had 
been  purchased  or  taken  of  the  {tliiiutiif.  Thoro  waa  s 
proviso  that  tba  WNtgage-money  ^should  uot  be  callsd 
Ml  fbr  five  yean,  and  the  pUaatiff  oovsnsntsd  t» 

iXALLoiu  11.  i'uiua'uxrat,  i^8<^rs.,  Uarhsters^at'Iair. 
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t^n  ply  the  defendant*  wit^  i  n't  liquors  of  »  Viiul  aud 
qiuility  rimilar  to  tbo*e  which  were  being  I'UjipIied 
for  the  tim»  hi&ng  for  eoomnpfeioii  on  the  hotel 
inmim. 

On  the  1st  of  April,  1898,  the  defendanta  eeased  to 
pnrduuM  tbeir  malfe  liquon  icom  the  plaintiff,  end  on 
the  4th  of  M»7  1898,  tendered  to  him  the  amoont  of 
his  principal  and  int<  r(.st  tu  date  md  A  farther  MX 
months'  interest  in  Jieu  of  notice. 

Tt:e }  laintiiF  dealined  to  accept  the  money,  and  On 
tlie  10th  of  May,  the  defendant*  took  oat  an 
oHffinating  summone  for  redemption. 

On  the  23rd  of  May  the  plainf  ifT  instituted  an  action 
cltiminj;  an  injonctioa  tu  rusfriiin  the  defendants, 
their  terrants  or  agenta,  from  rolling  or  pt  rmitf iu^jj 
tie  tale  or  consuiuption  on  tht?  hotel  prttuisiis  uf 
Mij  beer,  stout,  or  other  malt  liquors  (other  than 
bottled  been)  which  ahould  not  have  been  porobaaed 
sad  taken  from  the  plaintiff. 

On  the  10th  of  Tin  f  the  jiliiintiff  moved  before 
Eomer,  J.,  for  an  ujIituu  iojuuctiou  in  the  terms  of 
tb«  claim.  Thp  defendants' summons  for  redeuiption 
ud  the  plaintiff's  motion  for  an  injunction  were  beard 
toeether. 

mnert  J.,  dtamiiied  the  eanunooft  for  redemption 
otthsgRmndfhaftitwaa  pramainre.  The  pUiniifrs 
Btotign  for  an  u jnnstion  ivrn  thn  aigvad. 

Lnrtt.  Q.C.,  and  F.  Xrrtou,  for  the  motion. — 
The  covenant  is  good  imd  should  lie  Puforc«>d.  It  is 
cQtKiJc  the  impits:Hf,'e  ill  tli*'  use  thnl  it  luu«  ixitldii^ 
to  do  with  the  right  to  redeem ;  it  is  only  a  collateral 
»d«antaf^  which  in  a  proper  eaae  dioold  be  allowed 
to  the  mortgueeh 

They  eSttd  White  "v.  Cttpo/Ltmdtm  Brewery  Co.,  'M\ 
W.  K.m.  no  Ch  D.  ;>-»!);  Mainhnd  v.  L'pj<.l,n.  37 
V.B,  411,  41  Ch.  L».  l  Luktr  Dennis,  26  W.  B. 
I«7.7Ch.D.  S37. 

F'l^fdl,  Q.C.,  and  Ingpen,  for  ihe  d»feiiJant8.— Tliis 
aTtiiiuit  is  an  attempt  to  clog  the  equity  of  rcdemp- 
tioD  by  giving  the  mortgagee  a  collitteral  advantage  : 
this  is  not  allowed:  Jtuuingi  v.  Hard,  2  Vera.  A20. 
This  is  irrespeetiTe  of  the  tisnry  laws :  Broad  Bdft, 
U  W.  R.  1036  ;  and  depends  cn  tbf  ^cm  ral  pn  tectiou 
equity  gives  to  borrowers  against  it  udtrB  which  should 
the  iDOre  be  fEfr<ii.(  <i  now  that  the  usurj'  laws  urt- 
sbcL^hed :  Jarnt^  v.  Kerr,  37  W.  K.  279,  40  Ch.  1). 
it^.  A  mortgagee  cannot  sli;>u1atM  that  he  shall  l>e  a 
pad  recriver  of  the  rents  of  the  property  he  holds  as 
•eenrity,  nor  can  a  mortgngee  aiictioiieer  stipulate  for 
Slid  get  commission  :  Jirmd  v.  f^ilh  ;  v. 
44  Ch.  D.  o24,  38  W.  R.  Di^.  IM  :  ^uil  v.  M,u.,u,as 
'■/  SoTihn::j''.<<,..  HI  W.  Ji.  Ms'.l2]  A.  C.  1.  The 
a>v«(nant  tbett^ote  is  void,  and  tbis  isionctifm  should 
henfoMd. 

loircB,  J.— There  ia  a  great  piindple  which  in  my 
opinion  ovght  alwaji«  eofar  aa  poaaiue,  to  be  adhe  red 
to— iianMly,  that  a  nan  thonld  abide  by  hie  onntracts. 

Therp  sre.  howrvtr.  tortuin  jiriiitiple.s  uf  tquity  which 
rfff,  :>tl]y  relate  to  utortgagora  and  mortgagees,  and 
^  h  U)  .«onie  extent  interfere  with  this  great  principle. 
Wtih  these  I  will  deal  npon  the  understanding  that 
tjiks  some  rule  of  equity  forbids  it,  a  man's  contract 
•hoaid  be  eolocoed  against  him.  In  the  present  case 
tin  transaction  was  rvasooable  and  proper,  and  tho 
'-■cttTTict  >it<  iiis  to  me  to  l>e  reasfumble,  .  i  'tn'd  into  in 
goc<l  f^uth  and  fairly,  and  iu  no  seui-e  oppretsive,  so 
Uut  nnless  some  rule  of  equity  interfere  to  prevent  my 
«:>  dcoBg  I  ought  to  enforce  it.  I  ahould  be  aorry  if  I 
thesis  there  wae  any  looh  mltf,  but  T  don't  tidnk  in 
thb  case  that  there  is. 
Hicre  is  a  principle  which  1  wholly  ucwi't.  at 
\  nit^"  for  the  purposes  of  this  judgment,  tlml 
^  »  mortgage  yon  cannot  by  contract  between  mort- 


gap:<ir  nnil  iiiortjragee  clog  the  equity  of  redemp- 
tion 8u  tt«  to  prfcvent  the  raortgngor  redttiuiing 
oil  payment  of  the  piiucipal  interest,  and  costs. 
Tbut  principle  does  not,  in  my  opinion,  apply  here  to 
prevent  the  contract  iu  question  being  enforced  ;  there 
iii  nothing  in  it  to  clog  the  equity  of  redemption. 
The  mortgagor's  right  to  redeem  stands  the  same 
whether  tliiH  l  uvt nnnt  to  take  the  berr  is  in  the  died 
or  not.  Thu  mortgiigee  iu  respect  of  that,  has  no  right 
to  check  redem;>tion.  There  is  no  charge  on  the 
mortgaged  premises  in  fiiTour  of  the  mortgagee,  for 
any  enme  due  to  bitn  by  reaeon  of  any  breach  of  that 
covenant.  It  th*  rt^foje  seems  impossible  to  say  that 
this  covenant  in  any  way  infringes  the  principle 
against  clogging  tlic  equity  of  r'-deiii]iti(jn. 

Then  it  is  said  ou  behalf  uf  the  mt>rtgH<;or  that  a 
much  wider  principle  applit^s  which  would  prevent  thia 
covenant  being  bindiug,  and  the  case  of  Jtnmngt  t. 
irard,  wae  referred  to  aa  an  authority  in  rapport 
of  this.  The  blaster  of  the  Rolls  in  (hat  cjiro  is 
ceitaLnly  reported  to  Imve  said  that  n  nuiu  shall  not 
hfive  interest  for  his  uioneyHnd  a  collaf eritl  advantage 
besides  for  the  loan  of  it,  or  clog  the  redemption  with 
any  by-agreement.  I  have  already  dealt  with  clogging 
tbe  cqoi^;  but  it  ia  eaid  that  the  deoiaion  of  the 
Master  of  tiie  Bolls  is  to  be  taken  to  its  fullest 
extent,  and  that  in  no  case  shuV  fi  r  mortgagee  have 
liis  interest  iind  a  collatpral  .nl\ai»t»ge  behidoa, 
I  think  it  pood  in  dealing  with  general  obser- 
vations to  bear  iu  mind  the  case  iu  which 
such  general  observations  were  made,  and  in 
Miplyiog  this  to  Jeituiugt  V.  n'(ir<f  it  will  be  seen  that 
there  there  was  no  attempt  to  clog  tho  equity  ol 
redemption;  V'Ut  lookinf?  In  yon'l  that  and  considering 
what  tbe  oollattral  itgrcemuut  therv  was,  it  was  one 
which  I  he  Master  of  the  Rolls  held  should  be  sot  aside 
us  being  unoonseionable.  Also,  it  is  important  to 
bear  in  mind  tbat  be  was  dealing  with  a  case  when 
the  usury  laws  were  in  force  and  it  was  not  allowed 
to  a  mortgagee  to  get  anything  equivalent  to  rate 
of  intcroat  bi  vi  i  1  the  legul  rate  under  ihe  guise  of  a 
collateral  advuntagu.  I  am  i>ual>it:  to  find  any  sub- 
sequent  case  to  show  me  tbat  this  decision  of  the 
Maatnr  of  tbe  BoUs  is.  to  be  taken  anlimitadly.  Sobm 
L>f  the  cases  to  which  I  have  been  referred  are  ( 


where  it  was  FOiight  to  clop  the  equity  of  redemption 
bysajiiig  thattorediem  the  mortj^H^or  hud  te  pay 
iiKire  than  was  due  t'roni  him  for  i>rincip!il,  interest, 
and  costs,  and  tbe  question  was  what  ought  to  be 
dune  when  tbe  mortgagor  came  to  redeem  ;  not,  as 
here,  the  question  whietlur»  when  there  ia  a  zeaaonaUa 
and  profcr  agreement  entered  into  between  two 
persnii.s,  It  hlni.ld  lui  vuid  because  it  ia  between 
mortgiigi^r  lUid  murtgai^re.  Also,  you  must  put 
hside  cases  before  the  usury  laws,  and  cARes  of 
uncoDScionableness.  I  And  I'.Idon  in  Chimbrrs  v. 
fioliiii  iii,  9  Ves.  254,  stated  the  law  ;it  that  time  on  the 
subject  in  queatioo,  and  this  is  lefexred  to  byKwr.  J., 
iu  hi«  judgment  in  Mafntand^*  UpftAn,  4\  Ch«  D.tat 
p.  138,  who^e  n  ni  irks  iit  the  top  Of  that  page  I 
would  wi^h  to  now  adopt. 

Putting  a»ide,  thei«:fore,  the  question  of  what 
is  wrong  and  what  (ircumatances  are  oppressive, 
I  can  see  no  rrason  why  a  covenant  wtween  a 
mortgagor  and  mortgagee,  entered  into  iu  good 
faith  and  really  giving  a  reason  why  tbe  mort- 
gagee should  advance  the  moiuy,  HLo\ild  be  bad, 
Slid  it  appears  to  me  that  if  there  is  no  objection 
falling  within  the  lines  I  have  mentioned,  a  coutraot 
which  is  really  equivalent  to  a  term  of  the  advanoe 
is  binding  on  the  mortgagor  wheie  it  is  part  of  the 
coDsideralii  11  fur  the  advance  and  the  nuntgagor 
h,"*«  got  the  benefit  resulting  from  it.  That  tho 
1  niicipli-  laid  down  by  the  Master  of  the  Rolls  in 
JtuuiiiQi  v.  Ward  is  not  to  be  taken  in  its  widott 
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ieoM  as  urged  on  behalf  of  the  defeodsats  is  dMr 

from  the  caae«  of  Potter  v.  KiiearJi,  5  W.  R.  407 , 
26  L.  J.  Ch.  468.  and  Mainland  v.  r'/y'xAw,  as  they 
show  ttutt,  for  iiist  iiiL-c,  a  ujortgagee  may  coTitrn<  t 
with  a  mortgagor  tLut  in  considpration  of  an  advance 
of  £700  he  ehall  bo  r<^p*iil  £1,000  with  intertst  on 
the  £1,000,  «nd  that  mush  m  bscgua  will  ataBdi.  Bo 
here  the  mortgagor  hue  obtained  en  advwioe  no 
doubt  at  a  reduced  rate  of  intere^jt  by  reason  of  tiny 
ooTeoaut,  the  advantage  of  which  he  now  s&eks  to 
escape  the  consequences  of.  I  uan  find  iu>  authority 
that  mioh  a  ooTenaot  is  to  be  held  void.  Certainly 
tke  easee  whidi  bam  been  dted  to  me  do  not  amoont 
to  sucli  an  authority.  Thus,  in  Janwi  v.  Krrr, 
40  Ch.  D.  W'J,  the  fiwjts  vvhau  looked  atshowthat  the 
agreement  there  relied  upon  by  the  roortgngce  was 
opp'^saive  and  improper.  Broad  r.  Sfl/e  wa<i  a  case 
of  clogging  the  rqoity  of  redemption,  aad  in  Field  v. 
JIupkina  the  question  was  as  to  the  amount  which  the 
mortgagor  had  to  pay  before  he  oould  be  allowed  to 
redeem,  and  it  waa  u  case  where  the  mortgag  >  was 
claiming  to  charge  items  that  ought  not  to  have  been 
charged  against  the  mortgagor,  and  the  Court  of 
Appeal  dealt  with  it  M  a  qmmtium  at  oooatniction. 

Lastly,  tbere  is  the  ease  of  SaU  t.  Marquis  of 
Northampton,  where  the  question  merely  was  whether 
a  certatn  policy  was  murtgaged,  and  when  it 
held  that  it  was,  it  followed  that  any  bargain  seeking 
to  atop  the  redemption  of  it  would  not  be  aUowe£ 
That  decision  therefore  baa  no  i^lioation  to  the 
qu<>Btii>M  I  am  now  dealing  with. 

FiD'ling,  therf-futf,  iu  this  case  an  honest 
bargaui  entered  into  to  the  hfaiefit  of  tho  mort- 
gagors, and  finding  no  principle  to  prevent 
me  anfoning  tbia  oovenant  on  the  part  of  the 
mortgagors,  1  grant  the  injunction  aaked  for  on 
the  present  motion,  limiting  it  to  the  period  of  the 
oontmuance  of  the  security. 

The  defendants  annealed  from  this  order  on  the 
2»laintiff  a  motum. 

FanatU,  Q.C.,  and  Ti^pm,  for  the  appaUants. 

Lewtt,  QJ'..  and  Jt.  F.  Nortel^  tot  the  plaintilK, 
were  not  called  upon. 

LiNDLEY,  M.B. — We  have  heard  an  ingenious  and 
leam«<l  argument  put  forward  with  the  view  of 
inducing  us  under  presnire  to  lay  down  a  proposition 
of  law  which,  if  true,  would  be  unfortunate  for 

bu^inesH  men.  The  proposition  is  this  — that  upon  a 
mortgagH  trausactiou  the  mortgagor  and  mortgagee 
oannoik  at  the  same  time  eutar  into  any  other  transaction 
with  eaoh  other  wbioh  can  possibly  benefit  the 
mortgaKee— that  any  eooh  tratuaotiott  most  be  entered 
into  bef'ire  the  mortgage,  so  that  it  cannot  be  said 
that  the  mortgagee  geta  any  collateral  advantage  out 
of  the  mortgage.  That  is  not  good  sense,  and  it  dom 
not  reqiiire  very  much  intrlligenoe  to  say  it  is  not  the 
law.  Uonned  for  the  appellaota  did  not  attempt  to 
support  it  npon  any  rational  jirinciplo,  but  they  put 
it  on  authority.  We  are  of  course  bjuuJ  by  the 
authorities,  wliether  we  like  them  or  not,  and  coiinst-l 
wer«  right,  there  being  no  reasonable  ground  against 
it,  to  press  us  with  ituthority. 

The  first  case  relit-d  upon  was  Jennings  v.  Ward. 
That  was  a  redemption  suit,  and  there  was  an 
agreement,  contemporaneous  with  the  mortgage, 
which  seriously  interfered  with  the  redemption  ot  the 
property,  on  pa\ ment  of  ^'rinuipal,  interest,  and  costs. 
The  Uastar  of  'the  IbuUs  (Sir  John  Trevor)  daece'd 
redemption  without  regard  to  that  etipnlation,  and 
said,  "A  man  !^hall  not  have  intnrest  for  his  money, 
and  a  collateral  advantage  besides  for  the  loan  of  it, 
or  dog  the  redemption  with  any  bye-agreement" 
That  ungoage  has  found  its  wi^  into  the  boohs,  and 


it  has  beenuiukmtoodaaif  he  meant  enetly  what  he 

said  without  regard  to  the  circamstances  of  that  oa-e 
and  it  has  been  said  that  no  mortgigee  can  li.ive  tii< 
I>ri[)(;ipnl,  interest,  and  costs,  and  also  a  collateri, 
advantage.  Nokv,  what  does  the  proposition  meanr 
If  it  means  what  counsel  for  the  appell^ts  say,  it 
would  be  moostffoua;  but  whsa  the  authoritiss  an 
looked  at  it  will  be  seen  that  that  general  proposition 
b  is  lh.  ('n  departed  from  again  and  whi  ;ti  shows 

thtit  it  does  uul  m«iau  what  counsel  s»y.  Take,  (or 
instance,  the  case  of  West  Indian  mortgagee,  in  whkA 
it  has  been  held  that  a  mortgagee  who  is  not  in 
possession  oontd  stiptalate  to  act  as  eonsignea  lor  tin 
mortgagor,  Th:\*:  is  a  collateral  advantage.  The 
propo.sition  m  sLrtteJ  m  Jt  uniwit  v.  Ward  is  too  widt. 
If  properly  guarded  it  is  good  law  and  good  vcs^-. 
and  when  one  looks  at  the  cases  where  it  has  beea 
spplied  and  those  where  it  has  not,  one  sees  what  it 
means.  The  principle  is  this :  A.  mortg^  is 
regarded  in  equity  as  a  security  for  the  money 
advanced,  and  a  mortgag  r  cui  always  redeem  on 
payment  of  prinoipal,  interest,  and  costs,  and  no 
bargain  wldok  pMTCnti  that,  will  be  antbiMd  or 
reowdad* 

There  it  anotb^prinnpla  wUeh  is  not  peeoBar  to 

mortgages,  and  tli;>tisthat  an  unconscionable  bargain 
will  not  be  enforced ;  and  there  is  uo  case  of  aty 
bargain  being  set  aside  which  does  not  come  under 
one  of  thoee  two  heads.  I  think  the  deoision  of 
fiomer,  J.,  was  right;  and  to  say,  as  wa  are  asikad  t» 
do,  that  a  clause  like  this  one,  stipulating  that  ^ 
publican  is  to  get  his  beer  from  a  brewer  apou 
rf>asoaable  terms  is  a  collateral  advantage  and  ma=t 
be  disregarded  as  unconscionable,  would  shock  any 
business  man,  and  we  are  not  going  to  say  that.  The 
only  possible  way  of  making  that  out  would  be  thisb 
which  was  the  view  taken  by  Hargreave,  .J.,  in  tn  r» 
Edtmrds'  Estafe,   U     Tr    CI,,    rvfj,.  that  ar.y 

stipulation  in  a  mortgage  tur  the  benetit  of  th« 
morlgafae  is,  beoanse  it  is  iu  a  mortgage,  due  to 
pressure  vpm  the  mortgagor  by  the  mortgagea.  The 
oimple  deewon  there  was  right,  that  tiie  agreement  is 
thf  mortgage  which  was  relied  ou  was  inva!i1  v 
prev  eiiliug  redemption ;  but  what  the  judge  said  a« 
to  a  stipulation  pcing  unreasonable  because  it  wsi 
found  in  a  mortgage  is  gotug  too  far.  The  appeal 
will  be  dlsmiwad 

OBtmr,  L.  J.— It  is  said  that  the  oovenant  by  the 

mortgagor  is  void  in  equity.  The  first  obeervH'i 
that  I  have  to  make  upon  that  is,  that  it  in  no  w«vj 
affects  the  equity  of  redamptioa,  as  redemption  can 
take  place  in  juat  the  saaae  wu^  as  if  that  oovetiaBt 
ware  not  in  the  deed.  Tliere  is  no  sttpoIatSiMi  that 
any  damages  for  breach  of  the  covenant  should  be 
covered  by  the  security,  so  it  is  plain  that  it  is  not  a 
case  where  the  equity  of  redemption  on  payment  of 
the  principal,  interest,  and  costs  is  in  any  way 
affected,  ui  equity  a  mortgage  baa  always  been 
looked  upon  as  a  security  for  money,  and  here  the 
principle  that  the  mortgagor  can  redeem  on  paymeij* 
of  principal,  interest,  and  costs  is  maintH:ri>^  i  It  was 
contended  that  generally  a  mortgagee  cannot  stipulate 
for  any  collateral  advantage  to  himself,  and  that  than 
are  authorities  which  show  that.  That  has  not  been 
made  out.  The  ttxie  proposition  is  that  a  mortgagee 
shall  not  impose  on  tho  mortgagor  an  unconscionsiDle 
and  oppressive  bargain.  That  there  is  anything  of 
that  kind  in  this  case  !•  Out  of  the  que.ition.  The 
arrangement  is  for  the  oommon  benefit  of  both  portiea. 
Though  the  mortgagee  does  by  the  operation  of  the 
c  ovenant  get  an  opportunity  for  the  sale  of  hi*  be^r. 
the  uiorigagors  get  presumably  good  beer  supplied 
upon  tlie  usual  terms.  It  would  be  contrary  to  sense 
to  say  that  this  trade  contract,  entered  into  by  penons 
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with  their  eyea  open,  shouM  be  set  «-sid«  on  the 
gnxmd  of  iU  betog  contrary  to  aomo  fanciful  doctrine 
ofeqvHj. 

As  regards  ttie  authorities.  «/cMun^s  IFarci,  WM 
relied  upon.  That  was  a  bin  for  rednnption  of  a 
mortgage,  tt:.  !  the  Master  of  Ihn  'Rolls  (lecri><  <1 
ndemptiou  without  regard  to  a  certuiu  ugreeuivut 
vhich  he  considered  unconscionable,  and  which  he  set 
tmdt  a>  bdng  unreaaoDAbie,  as  appears  from  the 
mriitna'i  book,  which  wb  bow  have  in  court. 

The  statement  by  Hargreave,  J.,  in  In  re  Edwards' 
Eitate,  that  the  preanmption  is  that  a  mortgagor  is 
under  pressure  woen  be  borrows  money  on  the  ternifl 
li  a  mortgage,  is  not  a  uuiversal  principle,  and  that 
u  to,  is  estttblisbed  by  many  authorities.  The 
6aL  gmat  defAitora  from  it  if  to  be  looud  in  the  case 
of  the  Wcet  Indun  mortgagee,  wbere  «  mortgagee 
wM&ll  iwrrl  to  act  aa  consignee  for  the  mortgagor  so 
kug  aa  hv  was  not  the  inortK^gcs  iii  posstaMOii.  This 
•apposed  rule,  wliiLl:  w  la  j^-  ithered  from  iln  l<t,  not 
decMtoos  of  judges,  was  found  not  to  work  in  those 
GHH,  as  the  West  Indian  planters  could  not  get  their 
■Moey  onlen  Utej  ODneeiited  to  the  mortgiigee  being 
consignee.  That  is  s  deetr  depettiure  from  the  rule, 
aod  FiAter  v.  EJwar,!.*  was  the  same  way.  In  that 
CM*  £700  was  advanced,  and  the  iiiurtgnge  was  for 
il.O'iO.  It  has  been  attempte<],  I  think,  to  *'X|^>liiii 
what  was  a  plain  transaction  there  by  a  fiction  which 
•as  natnie  and  aor^uonable,  and  tiie  theocy  ww 
tbat  the  parties  went  through  •  aaffpoeed  pafment 
aad  repayment  in  the  nature  of  a  oommietion.  The 
J"!!!  b)itgain  was  an  advance  of  £700  and  an 
imtiertakiug  to  give  security  for  Xl,UOU.  lu  one  s«!U»e 
there  was  an  additional  advantage  to  the  mortgagee, 
U  be  wee  getting  £300.  and  also  getting  interest  on 
Mb  lecotity.  Mninland  ir.  Upjohn  waa  a  decision  the 
Mae  way.  The  decision  of  UargreaTOi  J*,  in  In  rt 
Eduardi'  k'state,  was  right,  as  in  that  case  there  was 
"  '  ril\  a  b.irgiliu  which  whs  unreaMonable.  but  oiie 
«hKh  was  a  clog  upon  the  equity  of  redemjitit^u. 
The  mortfogte  is  that  case  oonld  either  purchase  part 
of  the  nioperty  or  zefflein  moctngMi  eo  that  tbete 
Vie  •  dneet  dog  on  the  tedempuoo,  •«  if  he  tieoeme 
thp  purchaser  the  mortgagor  bad  no  right  to  red&eiu 
that  part  of  the  estate  which  came  within  the  option. 

It  IS  unoece«!>ary  to  add  any  luore.  In  this  cnao  the 
tnsMction  does  not  fall  within  any  sudi  supposed 
nle  of  eqoify  ao  the  qipellaatB  oontaiid  for. 


Gotms,  Ij.«r.— I  en  of  the  nine  opfnloai  end  were 

it  not  for  the  i  ri  i^  f  of  the  authorities  I  shotild  not 
tbmk  that  any  tational  person  looking  at  this 
'^.ocument  would  suppose  that  it  wtm  otherwise  tlian  a 
fur  and  reasonable  arrangement—  a  contract  between 
a  brewer  and  a  publican,  by  which  the  brewer 
faaeooiee  the  ttanef^see  of  »  mor^epe  on  the  lioeued 
heeee,  end  itipolatei  that  the  pobhoen  ii  to  take  hn 
Wr  from  him. 

It  is  «iid,  however,  that  mortgages  have  been  the 
jubjttt  of  a  long  series  of  decisions  in  rijuity.  The 
c^iu^  jodges  have  tried  to  find  some  principle  which 
noda  eimAwtorily  explain  the  decisioni  of  their 
indeoeaoors,  and  those  which  they  were  about  to  g^ve 
themselves,  and  it  is  no  wonder  that  in  searching  for 
that,  they  fixed  on  some  general  principio  wliich. 
when  applied  in  other  circumstiuio  s,  was  unfortunate. 
The  difficulty  oame  &om  the  jurisdiction  of  the  courts 
of  eqoi^  to  ooixeet  1h»  hacdnees  of  the  law.  The 
decMMne  wore  given  to  remedy  the  herdnees  of 
f«rticalar  cases,  and  then  the  judges  tried  to  redn(>e 
tLem  to  a  general  rultj  which  would  meet  all  chslm. 
la  dealing  with  hard  cases,  the  only  suie  thing  it«  to 
do  as  Bomer,  J.,  did  hcret  and  see  how  far  the 
drdaioas  have  gone  in  eadi  paHionlar  caie. 

JX  ii  that  when  a  pemm  entera  into  a 


mortgage  contract  he  is  only  a  borrower  upon 
aecurity,  and  any  atipolatum  in  the  deed  wfaioh  ii 
inconsistent  with  that  moit  he  treats  an  if  it  were 

not  there.  It  is  uot  necessary'  now  to  go  back  to  any 
such  general  proposition ;  b<it  it  may  bo  that  in 
earliei  (liiys,  whi  n  p<  oiil>'  wire  drivn  in  finding  the 
priiiLi]  1>  H,  thfT  were  justified  in  going  back  to  it,  and 
so  II>irt;^reiive,  J.,  in  In  re  Edwardi'  Estate,  may  have 
had  in  his  mind  the  prindple  that,  the  oontrect  being 
one  of  loen  on  eeenrity,  eny  stipulation  inconaifltent 
with  that  must  bn  rcirardrd  as  unfair,  and  must  be 
rejected.  Whothrr  that  was  what  he  had  in  mind  or 
not  I  do  not  know,  but  the  j  rojiosition  which  he  laid 
down  in  such  a  general  form  was  not  necessary  for 
the  decision  of  that  particular  case,  for  in  that  case 
the  stipulation  interfered  with  the  right  of  the 
mortgagor  to  redeem  on  payment  of  principal, 
interest,  and  costs. 

Upon  what  jirinciple  can  it  be  said  that  a 
stipulation  which  does  not  clog  the  equity  of 
redemption  is  invalid  as  being  contrary  to  the  spirit 
of  the  mortgage  'f  It  «eenis  that  it  can  only  be  so  on 
the  general  prineiplea  of  the  law  of  debtor  and 
creditor — that  is,  only  where  there  is  something  so 
opprt-Hsivo  as  to  make  it  wrong  to  givo  efft-ct  to  it. 
In  the  case  before  us  the  prcivigion  is  a  reasonabla 
one,  and  it  does  not  make  the  mortgage  anything  but 
a  leottzity  for  a  debt.  The  mere  fact  Uiat  a  stinuJ^tion 
for  the  heoellt  of  the  mortgagee  ti  oontained  in  the 
mortgage-def  d  dors  not  nt  ceHsarily  make  it  invalid. 
I  The  only  ground  fur  buying  that  it  does  is  what  was 
said  in  r/f  .i/ii./';^  v.  U'dxl,  that  ti  man  sljall  not  )i  .  v  ' 
iutereet  for  liis  money  and  at  the  same  time  a 
collateral  arlvantage  to  himself.  This  case  is  not 
covered  by  the  decision  in  that.  There  was  lufficie&t 
there  to  warrant  the  judge  in  treating  the  olaiiM  as 
in  fact  an  ft)2r^'tment  for  prirchase  at  a  given  sum, 
not  wiilistuiidiiig  iLat  thi  re  was  in  form  a  mortgage. 
Nijlhing  more  than  that  was  necessary  for  the 
determination  of  that  ctac,  and  there  is  nothiug  here 
which  eoes  to  far  as  that.  The  agreement  is  one 
which  does  not  fttter  the  xedemptioa,  and  thezo  is 
nothing  unreasonable  ia  it. 

Solicitors  for  the  appellanta,  MUUUUt  Kawcy, 
timit/i,  for  J.  II.  Joiita,  Cardiff 

Solidtois  lor  Urn  plaintiff,  Bower,  VUlwn,  «ib  Bcwert 
for  SttphttUt  Pmrid,  A  Cb.,  Cerdilt 


i 


June  28.  im 


From  Q.  B.  Div. 
(A.  L.  Smith*  Bigby,  auu  > 
Vaiighaii  Wwiams,  L.JJ.) ; 

Gbovbs  v.  Lord  Wmoun.  (a.) 

lutclory  Act« — Fnirivy  m<i':!iui'  i  u — Brtach  of  ntnt'iV  ri/ 
duty — Liability — t'vmiiwn  anfihymtnt — FucUtry  ami 
Wi>rk»hop  Atit  1878  (41  *  42  YitL  e.  18),  m.  6. 

S2.  87. 

Wli're  the  prnjtritfor  of  a  factory  faiU  to  perform  the 
ilnli/  imjxittd  upon  him  by  eectioii  5  of  thf  Factory  and 
li'orkthop  Art,  187M,  to  fence  and  muhitniii  the  ftiiriny 
of  danyerotu  machintty^  on  action  to  ricover  damayet 
will  Ih  at  the  suit  0/  u  mnom  in/und  tktrebyt  tuiwUh" 
$Utnding  that  the  Aet  ha$  impo$ed  a  penamf  for  the 

brrach  cf  Ihf  Kfiidifi  f'/  •hifij. 

The  drftnce  of  Komnwu  i:mi>lvymtnt  ia  no  an$tvtr  to 
8ueh  on  oefion. 


(a.)  Bepocted  hr  W.  P.  Baut,  Bn.,  Barrieter- 
at'Law. 
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Applioation  by  tlu  plaintiif  for  jadgment  or  a  new 
trial  io  no  MliUNi  tried  belors  OnntluuD,  J.,  and  • 
jury. 

The  action  was  brought  by  a  boy  of  fourteen  yean 
of  Hge  in  the  ecnployment  of  the  defendant  to  recover 
dHtiiHgi  s  for  ptirsonal  injuries  caused  by  the  defend- 
aut,  m  breach  of  his  statutory  duty,  not  fencing 
certain  danganMM  nmbiDery  at  his  irouwork8«  but 
•Uowiog  th»  MOM  to  be  •od  cvaaia  in  mu  vnftDoed 
condition. 

It  -ij  ; ,  iired  tbat  the  pltiintiff  was  employed  at  a 
steam  wiucU  wluuh  liml  revolving  cog-wheels,  and 
while  so  employed  his  arm  was  caught  by  the  cog 
wheels  and  was  injured.  Ibe  pl&tiff  bad  bean 
•<nployed  «i  the  worln  for  »boat  eighteen  nioBths 
before  the  accident,  snd  for  the  last  six  m  inths  he 
bad  been  employod  at  the  steaiu  winch,  which, 
during  til  l-  ■  I  ii  L 1  remained  unfenoed,  th^wj*  a 
fence  had  been  origiu>tlly  provided  for  it. 

The  jury  found  a  verdict  for  the  plaintiflF  for  £150 
dttmagee,  but  the  learned  judge  held  thnt  the  penalty 
impoaed  by  section  82  of  the  Faotory  md  Workshop 
Act,  1878,  for  breaoh  of  the  statutory  duty  to  fence 
was  the  sole  remedy,  and  entered  jadgmeat  for  the 


Abel  Thomati,  Q.r.,  and  <.  /'  ,  ,  T.r  the  plaintiff. 
— An  action  Mrill  lie  for  breach  of  ttio  statutory  duty 
to  fnnce  contained  iu  section  6  of  the  Faoloq^ 
Workshop  Act,  1878,  wbereby  pereonal  injorieeeniBe : 
nriUoH  V.  Great  Wrslem  Orfloo  Gb,  20  W.  B.  626. 
L.  K.  7  Bx.  130;  lloime*  r,  Clarke,  10  W.  R.  -105.  7 
H.  ft  N.  9a7;  Kelltf  V.  0M>*!  Siufar  H'finituj  Co.,  20 
Coott  Beep.  Cm..  Uh  8t>r.,  83a  : 

Wright,  22  Outiiio  iiep.  127;  '  -  v.  rintt,  7 
Ex.  Ch.  'J23;  r,i««x//  v.  Worth,  4  W.  IL  2;{l,  5 
£.  &  B.  H4<J ;  Dotl  r.  Shtpford,  i  W.  ii.  m  i 
B.  &  B.  856.  The  oaflse— saeh  u  fTorrit  Beatt, 


22  W.  R.  573,  L.  E.  0  Ex.  125;  Atkinson  v. 
S'firrrtBlte  and  Oattihmd  U'liitrworlcs  Vo.,  25  W.  R. 
TiM  Ex.  D.  441;  ('owlty  v.  \,.rmarkrt  Locul 
board,  [1892]  A.  0.  345,  11  W.  P..  Dig.  85; 
MnnirijMtlUv  <>/  Piclon  v.  Qeld^rl,  tJ  W.  R.  114. 
A.  0.  524 ;  and  Saundera  t.  Uolbarn  Jhttrict 


ioard,  43  W.  B.  26,  [1895}  1  Q.  B.  64— in  whioh  it 

wiw  held  thAt  the  j)unnlfy  wai  the  only  remedy,  do 
not  »pply  to  a  statutory  obligation  to  fence  machinery, 
whiT.*  the  Legislature  oould  not  have  contemplated 
tbat  the  p<>nalty  shouM  be  thf  only  remedy  available 
ill  uMff  of  personal  injury ;  see  Couch  v.  Stetl,  2  W.  R. 
170.  a  E.  &  B.  402 ;  tih^iJ^  ».  MUU,  11  Ex.  Ch.  55. 
4  W  B.  O.  L.  Dig.  182  ;  and  Rot»  r.  Ruggf-[*r,W,  24 
W.  K.  78f5,  1  Ex.  D.  -JOH.  Thi  trijuc  of  common 
eiii[>li)yiueut  wmuot  apjily  where  tlia  action  is  for 
bti-uc:}k  of  a  statutory  duty,  there  being  no  qnestioD 
of  the  omligenoe  of  a  felloweervant  raiaad. 

Th«f  auo  Mfemd  to  Palenamr,  Watkue,  1  Macq. 
748. 

B.  William,  Q.C.,  and  Batihache,  for  the 
ddbadant.— The  Legislature  did  not  intend  that 
there  ahonld  be  a  remedy  in  dnmagee  in  addition 
to  the  statutory  piinally.   The  Factory  Acts  created 

the  duty  t  I  f-  n  Hnd  provided  a  remedy  for  the 
breach  of  timi  Juty,  and  that  is  the  only  remedy 
avalable.  In  ilrit('>u  v.  'frc-it  U'e^Urn  Cotton  Co.  the 
action  wm  for  breach  of  the  statutory  duty  in  not 
hftvieg  originally  provided  a  feooe  for  we  machinery. 
H«<fO  n  gaud  lor  tbia  machine  was  originally  pro- 
vided, but  there  wm  negligence  in  not  maintaining 
the  fr-ncing.  Tho  doctrine  of  common  employment 
is  a  defcncti  to  an  action  for  the  breach  of  duty  in 
not  maintaining  the  fencing,  as  the  neglect  to  main- 
tain it  was  that  of  the  foreman*  and  he  was  a  fellow* 
servant  with  tho  plmntiir:  see  Senior  t.  JTanf. 
7  W.  B.  2ai»  S8  L.  J.  Q.  B.  180  {  JTrWfa  ImtHtfre 


Sumna  ,s;„/  C>.,  2ii  W.  R.  335,  L.  R.  10  Q.  B.  tt; 
mUim  w.  Merry,  L.  SU  I  So.  *  Oiv.  336 

Ther  oIm  rototwt  to  BmrtuuhiU  0»tl  Gd.  t.  RtU^ 
6W.i.6G4,3]C«q.i66. 

A.  L.  Smith,  L.J.— This  action  br.)ught  to 
recover  diwuagaa  for  brea-^h  by  tbe  occupitsr  of  the 
factory  of  his  statutory  duty  to  maintain  the  fencing 
of  certain  maohinerj,  injury  being  thereby  caaead  to 
the  plaintiff.  Oninthain,  S.,  entered  Jndgmeot  for 
the  defendant  npon  thi*  groand  that  an  aotioo  for 
dBm!^««  would  not  lie  tor  bre»oh  of  the  statutory 
duty.  The  Factory  and  Workshop  Aot,  ImTs,  has 
followed  rimilar  Aoto,  and  is  a  public  Aot  tmacted  by 
the  Le^[lri*tare  in  faToor  of  workmen,  and  impoaiog 
n  liability  on  the  nnster  which  is  enforceable  by  a 
penalty.     Section  5,  sab-section  3,  of  the  Act,  sa 

;  amondfd  by  section  6,  sub-section  2,  of  the  Pictory 
aud  Workshop  Act,  1891,  providea  that  "all 
dangerous  parts  of  the  mtchtnery  and  every  part  of 
the  mill  gearing  ahall  atUiar  be  seoarely  fenoea  or  be 
in  inoh  m  poaitioo  or  of  euoh  oooiteuctitm  to  be 
equally  safe  to  every  person  employed  in  the  factory 
as  it  would  be  if  it  were  securely  fenced."  By 
sub-section  4,  "all  fencing  shall  be  constantly 
miuntained  in  an  efficient,  state  while  the  parts 
r^quirod  to  bo  fenoad  &r>^  in  motion  or  use  for 
the  pnrpoae  of  any  mwufaetanng  pioaoii."  In 
this  coae  it  wm  eonoeded  that  too  mjuhinery 
onght  to  liaMi  bwn  fenced  and  th%t  the  plaintiff 
was  in  t:  onsojuence  injured.  Taking  section  j 
alune,  it  neems  dear  tbat  upon  proof  of  the  st^itutory 
duty,  and  npon  ]>r(.>of  of  the  fiuiure  to  perform  thi^ 
duty,  molting  in  injury  to  the  woriEman,  a  eannof 
aotioo  aoeroM.  Unless,  therefotOk  wo  ma  find  npon 
the  whole  porview  of  the  Aet  tttak  tiie  Legislator* 
intended  that  the  fine  imposed  by  the  Act  sboild  be 
the  only  rcmeiiy  for  the  brmcli,  it  se^ms  u>  me  thtt 
a  cause  of  action  exists.  Can  such  an  intention 
inferred  from  any  other  parts  of  the  Act That 
brings  me  to  sections  81,  82,  86i  ond  87.  In  ooB- 
ti  lering  this  question  it  is  proper  to  ooneider,  «• 
Kelly,  CH.,  did  in  OorrU  v.  ScoU,  whe^er  the  objeet 
of  the  statute  is  to  confer  a  benetit  on  individuali  and 
to  protect  them.  It  seems  to  me  that  thn  Factory 
Acts  were  passed  to  compel  employers  to  do  certain 
things  for  the  benefit  and  protection  of  their  work- 
men. Can  it  be  said  that  the  statute  has  made  the 
fine  the  only  remedy,  especially  when  it  is  remembered 
that  not  one  penny  of  it  mty  ever  go  into  the  pocket 
of  the  injured  man  '  Cui  tbat  be  Uio  intention  of 
thn  Lc*gi<>lature  r  The  tine  is  imposed  by  section  82, 
Hil  l  the  whole  or  any  part  thereof  may  be  applied  for 
the  benefit  of  the  injured  penoa  or  his  familj  or 
otherwise  aa  m  leoretary  of  itnte  may  detemdno. 
When  an  information  is  laid  to  recover  the  fine,  how- 
are  the  justices  to  act?  Tho  character  of  the  offence 
xh  iuld  be  taken  into  considenition.  If  the  omission 
to  fence  was  of  a  venial  character,  but  a  workman 
was  injured  or  kUled  in  consequence,  what  fine  ought 
the  justicee  to  impoeo  P  Ougbt  they  to  impoee  the 
sisme  floe  as  if  the  offence  were  of  o  flagrant  ohamoter  ? 
If  seems  to  nie  that  the  fine  is  imposmi  a?  a  ptsni-'^- 
lit  to  tho  mantor  for  his  brearli  of  <iuty,  and  if 
tlie  broicli  is  wilful  the  hue  should  he  greater  than 
if  the  breach  were  trivial.  Tbe  above  t  ansidera- 
tions  seem  to  me  oonchuivH  to  show  that  the 
imposition  of  a  doe  doea  not  take  nway  the  right  of  • 
wotlnaan  to  be  oompeasated  for  the  injnry  oauaed  by 
the  breach  of  duty.  Another  ob.servatiun  in:il{e8  it 
still  more  clear.  It  doen  nut  uccesaarily  fuUow  that 
the  occupier  of  the  factory  is  the  person  to  be  fined  for 
the  breach  of  duty,  because  by  section  87  a  workman, 
who  mty  not  have  a  penny  with  which  to  pty,  ni%y  bO 

flood;  and  yet  it  ia  aiud  that  the  iojorwi  wuik  ann 
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■nft  look  to  tub  pi^Bent  of  Om  fioe  m  hia  only 
eottpmMttoii*    I  oMinot  agEO*  with  thftt  view. 

Swbon  5  glvM  a  right  of  sotion  upon  the  ttktute  to  a 

fKTStm  iujiireJ  by  tlit>  hrciicli  of  duty  to  f.'iici',  t\u<l  h<* 
II  not  rHmitted  to  a  Hue  im  his  solo  rtfUiBiiy.  Coiaing 
to  the  iiiul;oritii!!t,  from  Iho  tima  when  the  Factory 
Act,  1644,  was  p«<'Ht>ri  ilown  to  the  preientoo  case  hav 
Ud  down  that  ihu  Hwi  is  the  only  runedy.  Then 
m  two  oiMo  whieh  show  the  contrary.  Britton 
T.  Gnat  WIf*fcr«  Cotton  0o.  seems  to  me  to  cover  thin 
Tht^re  the  breach  of  duty  was  in  nut  pFOvidin)^ 
a  ieucc*  lu  tliu  tirst  instance,  -whwem  here  the  breach 
ooDiisted  in  tho  failure  to  maintain  it.   I  do  not  think 
that  any  distinction  caa  be  founded  up<m  that. 
Thara  ia  also  the  .Scotch  o«M  of  Kelly  v.  Otebt  Sugar 
R^huttg  Vo.,  which,  though  not  binding  upon  na, 
flOf^Ts  the  present  case.    For  th«s«  reasous  both 
EfK^n  priQoi()le  and  upon  authority  I  am  of  opinion 
that  tbe  plainriff  ha«  a  cause  of  action.    There  is 
ot>«  other  point.     It  is  said  that   the  doctrine 
of  ooeunott  emplojrmeat  afibrds  a  defonoo  to  the 
Mtioa.  A  meater  ia  lialde  to  a  third  pflnim  for  the 
negligence  of  his  sei'vant  waon  acting  within  tho 
loope  of  his  employment.    A  liuiitation  was  placed 
upon  that  principle  in  favour  of  the  master  by  the 
decision  in  I'rietUey      Fowler,  3  M.  &  W.  1,  which 
decided  that  if  a  servant  injures  a  felluw-servaat  hy 
his  negligent  aoV  the  master  ia  not  liable,  the  reason 
being  that  the  servant,  when  c  mtrat-.ttng  with  the 
master,  implifl'y  took  t\>--  risk  uf  being  itijnrod  by 
the  uegligt  ure  of  a  fellow -servant.     That  ia  th«j 
doctrine  of  coinraon  ('niploymeot.    It  is  a  defence  to 
•o  action  by  a  servant  aguiust  his  manter  for  injuries 
fltand  hy  the  negligence  of  a  (ellow-snrvaut.    In  an 
Mlion  fmoided  upon  the  atatate  there  is  no  need  to 
taaort  to  the  negligeooe  of  a  fdlow-servant.  The 
piiiiitiff  need  only  prove  the  breach  of  the  atatatory 
obligation .  and  what  answer  is  it  to  say  that  a  fellow- 
spr»act  of  thf  plaiutifT  was  guilty  of  negligence 
camiiig  the  injury  :-   An  employer  cannot  delegate 
hit  ^utonr  duty  to  another.   It  it  said  that  IFifson 
V.  Mirry  doeided  the  contrary.   In  my  opinion  it 
did  vowing  of  the  kind.   The  decision  in  that  case 
«ss  that  the  law  as  to  common  emplnymeut  was  the 
fame  in  Scotland  as  in  England.    Xo  doubt  Lord 
Chelmsford  said  that  the  doctrine  of  common  employ- 
axnt  might  be  a  defenoe  to  an  aolion  for  breaoh  of 
fho  rtattttety  daty.   I  oannot  afree  with  hhn  in  that 
Ofhlkili,  witfoh  was  not  necessary  for  the  dw  ision,  ami 
toe  other  law  lords  refrained  from  exjircssing  an 
ppcion.     For  •lic-i.'  reasons  the  appeal   must  bp 
aUowed,  and  Judkmeut  entered  for  the  plaintiff  foi 
^         .  nwamad  bf  tho  Jmy. 


BiOBT,  IfcX— I  am  of  fho  Mne  opinion.  There 

imiif  to  nif  to  be  only  one  question  to  be  decided — 
wheth.  r,  h.ivmg  regard  to  the  purview  of  the  Act, 
th»  penalty  was  ti>  Ij-    th"  'luly  remedy. 

S«aiou  a  of  the  Workshop  and  Factory  Act,  1878, 
ioiposes  an  absolute  and  nnqualiiied  oll^trtkn  upon 
tbe  of  a  laotorj,  and  apon  no  one  else,  t  > 

fcnee  dsngemna  niaofain(>ry  and  to  raatntatn  that  pro- 
;'H:tion.  Whr-n  a  duty  is  ca-^t  -rjion  i  person,  he  can- 
ri'.t  b<-  all  )wed  to  pay  tbat  be  delegaiod  the  perform- 
*nce  of  that  duty  to  someone  olse,  and  that  that  other 
|i«rson  neglected  to  perform  it.  A  man  cannot  be 
heard  to  say,  as  a  defence  to  an  action  for  damages 
for  personal  injnriea,  thrt  he  employed  a  oom()etent 
Mrvaot  to  do  certain  buinem  for  aim.  and  that  it  was 
the  servant's  segligenec,  in  the  performance  of  it, 
which  caused  the  injuries.  If  thv  servant  i^  engaged 
3p0n  Ids  maater's  businoss,  and  in  the  performance  of 
it  mjnrea  miother  through  his  negUgenoe,  the  master 
i»  liable.  An  ezeeption  was  ongrsftM  on  that  general 
»sle  hf  the  dooirim  in  I^rktO^f  v,  Fewkr,  wbSih  hat  ^ 


not  always  commended  itself  to  the  consoieuoe  of 
mankind,  but  which  in  now  undoubted  law,  that 
where  a  person  enten  into  the  euiploynient  of  anotliw 

the  fnrniHr  is  assumed  to  have  entered  into  a  bargain 
with  the  latter  that  he  will  not  sue  the  master  for 
injury  to  hitaielf  caused  bj  the  negligence  of  afellow- 
•arvant.  In  SLotland  the  courts  had  taken  a  limited 
view  of  the  doctriuH  uf  oommon  employment  -namely, 
that  the  dootriiu'  ihd  not  apply  where  the  feUow- 
serrant,  whose  negligence  caused  the  injury,  was  in  a 
superior  j>o3itinn,  and  only  applied  to  a  fellow-servant 
in  the  same  class  of  employment  as  the  injured  man. 
In  Wilaon  v.  Merry  the  House  of  Lords  held  that 
the  Scotch  courts  were  wrong  in  that  view.  The 
majority  of  the  lordi  refiiwd  to  express  any  opinion 
whether  the  defeodaots  were  not  liable  for  the  breach 
of  the  statutory  duty,  but  Lord  Chelmsford  did  think 
it  desirable  to  say  something  about  it.  He  took  the 
c  iae  of  (Jrayv.  Fullai,  13  W.  R.  2o7,  5  B.  &  8.  970. 
a  decision  off  yfgj  great  authority,  where  it  was  held 
that  if  a  peraon,  wbo  was  bound  to  perform  soma 
duty,  employed  an  indMiendent  oon tractor,  who  failed 
to  j)erforin  the  duty,  the  person  employing  the  con- 
tratjt  )r  could  not,  by  doing  SO,  rid  of  his  liability. 
The  learned  lord  «aid  that  that  decision  waa  wrong. 
He  seems  to  have  s  lid  in  effect  that  a  person  may  get 
rid  of  a  statutory  duty  hy  employing  an  independent 
contractor  to  do  the  work  instead  of  em^ying  hi* 
own  servant,  ^at  is  not  the  law  of  the  umd.  In 
Unrdaker  v.  Dl^fri  l  Cmw  H,  I  I  W.  R.  323,  at  p. 
324,  [l.S9(>]  1  iX   15,  at  p.  -HI,  Lindley,  M.R., 

ill  reft-rnii;;  i<>  this  opinion  of  Lord  Chelmsford, 
said  that  ho  could  not  find  that  the  dedaion  in 
i/ruy  T.  PidUn  had  ever  been  overruled  or  oon> 
sidtfMd  unsatislantorj.  In  mj  opinion  the  deoisioa 
in  Oray  ▼.  PuBen  was  peneotly  right,  and 
Lord  Chelmsford's  criticism  upon  it  was  unsound. 
I  have  never  bad  a  doubt  that  wh^re  a  statutory 
duty  is  imposed  upon  a  peruou  be  must  see  to  the 
performance  of  that  duty,  and  he  is  liable  if  injury 
14  caused  by  a  breaoh  of  that  dutyt  Vnless  the  oaae 
c  m  be  brought  within  some  known  exoeption  to  that 
rule.  It  is  said  that  a  new  dniy  is  imposed  and  a 
Ti'  W  remedy  for  broach  of  that  duty  given  by  the 
Aot,  and  upon  the  whole  purview  of  the  Act  ttiat  is 
the  only  remedy.  Where  it  is  necessary  tu  prove 
negligence  of  a  person  in  the  employnnwt  of  the 
msster,  then  it  may  be  that  the  plamtiff  may  be  mat 
by  the  doctrine  of  common  employment.  Rut  there 
is  no  que»tioa  of  negligence  raised  here.  The  Dowlaia 
Ironworks  are  very  extensive,  and  Lord  Wimborne 
does  not  and  cannot  be  aware  of  all  that  is  going  ou 
there.  He  could  not  be  expected  to  attend  to  the 
oiig^oal  lendng  or  to  the  mainteoanos  of  the  feadDg. 
I  cannot  see  any  distinotion  between  the  dvty  to 

provide  originul  fenciug  and  the  duty  to  maintain 
the  fencing.  There  ia  here  a  statutory  duty  which 
absolves  the  plaintiff  from  llif  rmcessity  of  relying 
upon  negligence,  and  the  ductrino  of  common  employ* 
ment  is  not  applicable.  The  question  then  is,  looking 
at  the  wholapnrTiewirftbe  Act,  whether  the  bgraadim 
duty  gives  riso  to  a  cause  of  aotton  for  damages.  TJm 
plaintiff  was  clearly  one  of  those  persons  for  whose 
protecttoQ  «<»ction  5  of  the  Act  was  passed.  That 
being  so,  the  only  suggestion  is,  can  we  draw  the 
condusion  from  the  imposition  ul  a  iioe  that  the 
Legislature  intended  that  to  be  the  only  and  oomplefeo 
remedy.  To  my  mind  it  is  impossible  to  say  so.  The 
maximum  fine,  even  in  a  serioos  case,  is  £100.  Is  it 
C(jiK'eivable  that  that  sum  can  have  been  intended  to 
be  the  limit  of  oompeusatiou  .-'  Tku  tiuu  dom  not 
necessarily  go  into  the  pocket  of  the  injured  man. 
When  bodily  injoiy  has  been  ocowtoned  to  a  wodc- 
mao,  tb«  SNrentnr  of  staio  may  apply  the  whole  or 
any  port  ol  the  no  infliolod  lor  the  bsnsAt  ol  iho 
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injured  man  or  hia  family.  In  considering  whHt  f!n«> 
to  impoBP,  bow  are  the  josticea  to  act?  If  the  injury, 
though  alight,  is  caua^  by  a  deliberate  and  wilfal 
breadi  of  datjt  th»  jnatioM  would  probably  impo«e 
the  maximmn  flne.  On  tbe  other  hand,  if  uie  injury 
18  Serious  aud  the  offence  ia  venifi^  the  juaticea  to 
t»y  t^jtit  the  oc«opit>r  of  tbe  factory,  who  has  been 
moat  anxiouB  to  perform  his  statutory  obligations, 
•bould  be  fined  £100?  There  nuy  be  tamy  such 
nmee  in  whioh  the  justioee  wotdd  Impoee  only  •  small 
tine.  Another  coiisit^eration  is  this  :  hy  section  ST,  if 
the  occupier  of  tho  factory  can  show  that  ho  used 
due  diligence  and  that  some  other  person  was  the 
offraider,  he  may  exempt  biniaelf,  and  the  actual 
offnider,  who  is  probably  n  workman  in  the  ooeapicr's 
employment,  may  be  convicted.  Such  •  penon  may 
not  be  able  to  pay  tbe  fine,  and  yet  it  is  said  that  tbe 
fine  is  11-  <  tily  remedy  aTailable.  Con  i  l  ting  all 
these  reaaone  I  cannot  think  thftt  the  penalty  ia 
Inteded  to  be  the  only  tmtadj* 

TAVonoAir  WnxxAin,  LJ.— I  egree  in  Uie  ooa- 

elusion  arrived  at  by  my  Ip  imprl  brothers.  I 
entertain  no  doubt  that  upon  a  prosier  construction 
of  tbe  Act  it  would  not  be  right  to  hold  that  the 
Legislature  iotended  the  penaltjr  to  be  the  only 
remedy  to  the  person  injured.  Hoc  have  I  liDy 
doubt  that  the  doctrine  of  common  em^Ofinent 
aiforda  no  defence  to  this  aotion. 

As  regarda  tho  first  point,  1  do  not  thinlj  it  lias 
ever  been  doubted  that  where  a  statute  provides  for 
the  perfomiance  of  a  duty,  and  a  peraon  is  injured 
by  the  failure  to  iwrlonn  that  da^,  if^  thwe  is 
nofhing  morn,  sa  action  wfll  lie  at  the  mit  of  the 
injured  person,  such  person  being  one  of  those  for 
whose  benefit  and  protection  tbe  statute  was  passed.  | 
I  have  equally  no  doubt  that  where  in  a  statute  of  i 
this  sort  a  remedy  ie  provided  in  case  of  uon-per-  / 
formanoB  of  the  atatntory  duty,  that  ia  a  matter  to  be 
taken  into  account  when  considering  whetl)er  the 
Legislature  intended  that  to  be  the  oidy  remedy. 
But  it  is  by  IK)  means  concluisive,  n  i  is  ;t  i  iie  only 
matter  to  be  taken  into  conaideratiou.  Further,  if 
the  teuiedy  given  by  the  itah^  ia  a  remedy 
which  the  statute  provides  is  to  enure  for  the  benefit 
of  tbe  penon  injured,  that  is  an  additional  matter 
to  be  talteu  into  Lousideration,  a  cogent  though 
not  a  ouublusive  matter  for  consideration.  It  is 
necessary  to  look,  according  to  I^ord  Catms  in 
Atkin*»n  NtwauUe  and  Gatetluad  ll'tUtrworki  Co., 
at  tbe  geneial  scheme  of  tbe  Aet,  and  tbe 
nature  of  tbe  statutory  duty.  In  addition  to  that, 
one  must  look  at  tht»  nature  of  tbe  injuries 
likely  *  be  caused  by  the  breach  of  tbe  statutory 
duty,  the  amount  of  the  penalty  imposed,  and  the 
person  upon  whom  it  is  imposed.  I  can  add  nothing 
to  the  observations  of  A.  L.  Smith,  L.  J.,  aa  to  the 
provisions  of  section  87,  nor  can  I  add  anything  to 
the  ob8er\'ations  of  Rigby,  L.J.,  as  to  the  intention  of 
the  Legislature  that  the  X 100  should  be  tbe  only  remedy 
for  a  breach  of  the  statutory  duty  wbkll  might  lead 
to  the  death  or  serious  iojoxy  of  a  peirsoa  of  the  class 
aonght  to  be  protected.  For  these  zeasoms  I  entirely 
agree  that  the  statute  docs  not  intend  tiie  penalty 
provided  by  section  82  to  b©  the  only  rpmedy  for 
breach  of  the  statutory  duty  created  by  the  Act.  But 
although  I  agree  with  this  conduaion,  I  cannot  think 
fliat  the  pomi  »  one  entirely  free  from  difficulty, 
becntise  I  know  of  no  authority  in  which  it  Ims  been 
he'd  that  where  a  statute  in  terms  provides  that  the 
penalty  shall  go  to  the  jjerson  injured  by  the  breach 
of  the  statutory  duty  a  civil  action  is  open  also. 
Dowover,  we  have  not  to  decide  that  question,  because 
section  82  does  not  give  tbe  penalty  to  the  person 
i^joied.   It  only  gives  the  secretary  of  state  power 


t«  apply  thH  wh  It  !  luy  part  thereof  for  his  benefit. 
In  makitig  this  obsi  rvation  I  do  uot  wish  to  go  back 
from  the  general  proposition,  that  there  ia  no  hsrd- 
and'faefc  line  to  be  draws.  One  most  look  at  tbe 
whole  atatnte  and  gather  from  its  protisiona  whether 
the  Legislature  intended  the  statutory  remedy  to  b«  th« 
only  remedy.  This  is  laid  ih)wu  in  Vallance  v.  fofl», 
32  W.  R.  770,  13  Q.      D.  109. 

I  wish  now  to  add  a  few  remarks  upon  the  defence 
of  oouimon  employment.  Tba  dewMw  of  ooanun 
employment  does  not  in  any  sense WglUm MgliglWS 
for  which  the  master  is  responsiUe.  It  is  a 
defence  ijer  iiLie  it  is  an  answer  to  tbe  claim  of  tie 
particular  plaintitl".  Whether  it  is  founded  upon  tie 
doctrine  of  Vitlenti  non  fit  injuria,  as  seems  to  ham 
been  thought  in  Prt'n(le<j  v.  FowUr,  or,  aa  seems  to  be 
the  later  view,  upon  an  implied  undertaking  by  the 
servant  to  take  the  risk  of  injury  by  th'  ghgence  of 
a  fellow- servant,  in  either  case  it  is  au  auawer  to  the 
cl^m  for  damages  by  the  particular  plaintifT.  Tbe 
qneition  i*,  can  the  defence  be  set  up  by  tbe  defeudsat 
in  case  ?  In  my  opiuion  it  cannot  be  set  up.  Tbe 
duty  is  imposed  npou  the  master  by  section  5,  and  it 
is  no  answer  for  him  to  pay  that  be  employed  »  Bltist 
skilful  servant  who  tailed  to  perform  ■  -t^U.t"-\ 
duty.  I  wish,  howtrver,  to  guard  against  beicg 
supposed  to  affirm  that  in  no  case  can  the  defenee  <x 
common  employment  be  sat  op  in  answer  to  a  cUim 
arising  out  of  a  broach  of  a  Statotory  duty.  I  agree 
that  it  cannot  be  set  up  in  the  present  case,  bt'causo 
tho  cause  of  action  is  uot  baaed  on  the  negligence  of 
any  servant,  but  solely  on  the  failure  of  the  master  to 
perform  his  itatatoiy  daty.  Bat  suppose  a  oase  where 
the  master  had  pat  the  moet  perfect  fencing  to  the 
machinery,  and  suppose  someone  deliberately  left  off 
or  removed  the  fencing,  an  obvious  answer  would 
be  that  tbe  cause  of  damage  to  the  plaintiff  was  not 
the  failure  of  the  master  to  perform  his  statatory 
duty,  but  the  perlicnlar  act  of  the  servant.  I  sm 
not  sure  that,  if  it  could  be  shown  that  Some  ldio«> 

servant  of  the  plaiuUff  so  d*alt  With  tbe  fmcu^ 
and  caused  the  injury  to  t!j>  vlaintiff,  the 
doctrine  of  common  employment  would  not  apply- 
Subject  to  that  observation  I  entirely  a^ee  in  the 
Gondasion  arrived  at  on  this  appeal.  I  will  tkii 
so  as  to  make  my  position  deer.  Mb  one  ooold  con* 
tend  that  if  the  plaintifT  hud  been  guilty  of  contribo- 
tory  negligence,  that  would  not  have  been  a  complete 
answer  to  the  claim  founded  upon  the  breach  by  the 
master  of  bis  statutory  doty.  In  such  a  case  the 
injury  wcnld  have  not  been  caosed  by  the  neglect  of 
the  master  to  pei-form  bis  statntcri'  duty,  inasmaflBM 
the  injury  would  uot  have  liappened  bot  for  ihS 
contributory  negligence  of  tbe  plaintiff.  In  the  same 
way,  though  I  do  not  mean  to  decide  it,  it  maybe 
that,  if  it  could  be  shown  that,  although  the  muter 
failed  to  perform  his  statutory  duty,  the  injory  Wjwld 
not  l>avc  happened  but  for  the  negUgenoe  of aWloW' 
sers-ant,  that  Avould  not  lie  a  defence  to  the  action. 
I  very  much  doubt  whether  Lord  Chelmsford,  ia 
Wilton  V.  Merry,  meant  to  go  further  than  Uut.  I 
MTee  with  tbe  criticism  of  £igby,  L.J..  upon  Lord 
Cbebnsford*8  obeervations  on  Orajf  t.  PuUm,  hat  tw 
observations  hr  made  as  to  setting  up  the  defence  M 
common  (mployment  iu  the  case  of  a  ^^'^f^u 
statutory  duty  can  stand  by  tboawdTee  ^pait  fwo ni« 
obserrations  on  Graff  r.  tvlUw. 

Appeal  aUmoed, 

8olicjl<jrs  fi.r  plaintiff,  Riiddlt  Vaiatif,  it  5niift.faf 

J.  II.  Jonea,  Cardiff. 

Solicitors  for  defendant,  W.  Hard  *  -Soa,  fcr  (/.  ^- 
Jaiuu,  Merthyr  TydfiL 
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Hull  OTourt  of  Jiumct. 

Cbaa.  Div. }  *       -    *  ^  »  ot 

fltirling.  J.l  ^^"X-^i  ^'^'"27. 

Gouxsioxs  V.  Williams,  Deacon,  &  Co.  (a.) 

Avcfie*  —  Dmoverg    PrMUge^  Um  of  privileged 
documttit  in  /enur  adio»-~FrtAieUoH — R.8.U., 

Ord.  31,  /  .  1. 

Documents  in  thir  onifinal  nature  priciltijfd  are 

livib  |9  prorfudten  •/  $uch  uae  hat  kcm  made  of  Mem 
fisf  lA<sr  Aave  htamt  public!  j  uris,  but  not  othertoite, 

Aro'tnU  irh!<h  hail  bffii  prepared  hy  n  <vittir^,i'^ 
wikiion  /vr  jiiir/xm*  of  litigation  loere,  in  lite  course 
of  Krtjti-txtttninatiim  of  the  wittieu  be/ore  an  examiner, 
kmd«i  to  the  witness  and  admiittd  to  be  ctrrreei,  biU 
wm  90t  read  out  in  court.  f%t  $ame  t$ccoml$  wen 
tiiW^uen^/y  node  an  rxhihit  to  an  affidavit  read  on  a 
tummons  be/cre  a  judge  in  chambers  to  eompiwnitt  the 
(i-fu,,!.  <hi  an  applicatim  in  a  subsequent  actitm  to  prO' 
dutx  ike  iianunts  and  copies  of  the  witnesses  depositions. 

Held,  that  the  accounte  Mad  never  been  effectually 
wmdt  ftihiic,  and  that  the  me  made  of  thtm  did  tiot 
««Mmf  to  u  wttivtr  of  frivilege,  hut  <M<  (A«  iflifiMif *« 
iefosUionn  hnd  become pttbUc gnputtf  mud  smuHefTO- 
ductd  cuxordingly, 

Ttim  -wwe  •  notion  to  i&nSbxtfgp  va  ord«r  nuifto  in 

claiiiliors  and  involveil  a  question  ai  tn  how  far 
datumeuts  originally  jirivileg'ed  reruaiiifd  so  after 
they  had  beeu  used  iu  a  previous  action  even  though 
thf-y  had  nut  been  read  m  open  court.  The  facts 
wi*re  as  fallow.  The  order  which  it  was  now  moved 
to  dischirge  wm  made  io  ohambera  oa  tb«  Ifttb  of 
Jol^.  1890,  and  it  WM  thereby  ordered  fiiat  the 
pbmtiffs  should  produce  to  tlie  defendants  the 
evidence  in  their  possesuon  upau  which  the  order  for 
oompromiae  of  an  action  of  In  re  Ooldstofif,  (h>l'hUiiir 
T.  Ooldstone,  [1897]  G.  893,  and  dited  the  13th  of 
NoTember.  1897,  was  made,  including  the  office  copy 
depo«tionB  of  the  defendant  Jane  Qoldttone  mad  w 
exbibita  relating  thereto. 

The  I  Inintiffs  wero  the  iufanf  cl  il  'r  u  of  SamtMOn 
i  rjldstoQp,  who  died,  iu  ls^4,  intestati",  and  his  widow, 
3tm  Ooldstone  beoaine  his  leg^  pereoual  repreeenta- 
tife.  Mie.  Oolditone  depoeitM  owtain  aeoaxitiee,  oart 
oltko  teetotoc'e  eetele,  with  tiie dehodant  liWBk  at 
Int  for  safe  ouHtody,  but  Bub-oqueutly  by  way  of 
weurity  for  adrauces  miule  to  hor  by  the  bank.  It 
wunow  alleged  thrtt  the  I  tninm^-  oi  tltose  wlviinces 
ooBStitated  a  breach  of  trust  ou  her  part.  This 
■MimtT  was  realised  by  the  bank  and  the  proceeds 
mfiedioMtiafaotioaof  ttie  widow*ed«bt.  It  wes 
•Ueged  ttiat  tfie  bank  had  notiee  tiiat  the  eeeoritiee 
fonued  part  of  the  testator's  estate  nr.<\  had  notice 
:f  the  breach  of  trust  comiuitted  by  iirs.  Goldstooe, 
was  liable  accordingly.  By  their  defemothe 
bsak  denied  the  case  made  by  the  platntifis. 

Uoal  order  for  discovery  was  made,  in  pur- 
■DMM  of  whiob  the  plalntilli  .filed  an  affidavit 
vUeh  was  held  inaofBosent.  On  theTth  of  June,  1898, 
an  order  was  made  for  a  further  and  Vrttrr  affidavit. 
Acxirdioglv  the  plaintifTa'  solicitor  made  an  affidavit 
on  the  23rd  of  June,  and  tho  aeoood  lOhedtfdB  set  OUt 
certain  documents,  iaclodiog 

"Aeeoonta  prepared  by  aooomitant  relating  to 
tmaMrtiona  between  defendant  Jane  <}oldstoue  and 
dtfenduit  Bank,  and  relating  to  the  eetate  of  Samp- 
■00  Gold.<stoae,  deceased,  and  offioe  ogi^  dapoettions 
irf  Jane  Ooldstone." 

The  pUntifii  objected  to  pradnoe  these  aoooouta 


(a.)  Hepoited  hy  J.  I.  Smuwo,  Xhq.«  Baniaier- 


on  the  grounds  stated  in  the  affidavit  in  ([uostion, 
namely,  that  they  were  privileged.  The  evidences 
as  to  the  nature  of  these  ducumeats  oousisted  of 
affilavite  of  pUiatifFi'  aolioitor,  filed  the  12th  of 
November,  1897,  and  the  effidavlt  of  plMotiffe* 
solicitor  tilnl  the  l.'th  of  November.  1897,  and  t«D 
other  aihddvits,  namely,  those  of  Mr.  Orossman,  an 
acountant,  filed  same  date,  and  of  Mr.  Locko,  the 
managing  olerk  of  pUiatifiis' solicitor,  filed  the  7  th  of 
May,  1898.  From  ueee  It  appeared  that  the  action  of 
In  re(}nh1st')w,  ffuhUt'mfy.  Goldstout,  referred  to  in  the 
order  of  the  i^ith  uf  July,  1898,  was  brought  against 
Mrs.  Ooldstone  and  th  '  tnntee  iu  her  bankruptcy 
for  adminietratiou  of  the  iutestste's  eetate  and  to 
recover  from  IhA  trci»tew%  ptoperlj  alleged  to  lorm 
part  of  the  aame, 

Mrs.  Ooldstone  wae  omUe  to  fanieh  oroper 
accounts  of  her  husband's  estate,  but  made  au 
affidavit  stating  what  thi  ustate  cousisttii  of  at  tho 
time  of  his  death. 

Mr.  Grossman  w.n  umploy^l  by  the  plaintiff*' 
solicitor  to  trace  the  estate,  aod  he  embodied  the 
results  of  his  inoiiiriee  in  the  aooouati  mentioned  in 
the  affidaTit  of  the  23rd  of  Jnne,  1806. 

Mrs.  Ooldstone  was  subsequently  examined  before 
an  examiner,  and  tbosn  accounts  were  produced  to 
her  and  stated  by  her  to  bo  c  orrect  and  made  an 
exhibit  to  her  depuiitious.  After  this  admission 
had  been  made  tiie  trustee  in  the  bankruptcy  pro- 
posed a  compromise,  and  the  pUuntiffis  obtained  the 
sanction  of  the  court  to  the  oompromiae  on  an  ea 
pnite  applicati<^ Ti  i  which  an  order  of  the  13th  of 
November,  1897,  was  made  iu  tbe  present  action. 

The  depoditioos  of  Mrs.  Ooldstoue  and  the  OKhibita 
thereto  wen  entered  aa  xead  on  thie  oxder. 

On  the  16tli  of  Hovembar,  1897,  leave  waa  givan 
to  bring  the  present  action. 

It  a[)pe'ired  from  the  evidence  that  Mr.  Crocsman'a 
iuvestigati'  ii  i  l  b^en  m  id«i  wi^h  a  viev  tO  tho 
prescut  action  as  wall  as  the  form-jr  action. 

Jenkiiu,  Q.C.,  and  J.  Hu'.h-,  h,rJ,  for  the  motion.— 
These  acwouuts  were  prepared  for  the  i  ltintifr-,' 
solicitor  and  are  privileged  documents.  Their  use  at 
the  former  trial  does  not  waive  the  privilege :  R^.  r. 
Ifawkintf  2  Ckr.  &  Kir.  823;  Lmnyd  v.  Haii/iut 
Joint-Stock  Banking  Co.,  41  W.  R.  SM,  [1893]  1  Oh. 
GSli;  nor  it  li  'cessary  that  they  ahouid  have  been 
prepared  exclusively  fur  tliis  acti  in;  Xordou  v.  Dr/riM, 
30  W.  B.  612,  8  Q.  B.  D.  oOH.  In  In  t>-  Wurnwuk, 
Bottom  T.  Wortunck.  38  W.  B.  685.  38  Ch.  D.  370,  the 
prooeedinga,  of  which  notes  had  to  be  ptodiioed,  wer<i 
in  op>'a  court,  and  in  Jtiufttem  Otrjwrativn 
I'^cdvn,  33  W.  E.  793,  30  Oh.  D.  116,  they  were 
before  an  arbitmtor.  in  the  pwaent  oaaa  than  waa 
no  publicity. 

They  alao  tateiad  to  Beajr  on  INaoovaty*  pp.  860, 

432,  440. 

Upiohu,  Q.C.,  and  Kirhy,  contra. — The  documents 
have  been  published  to  tho  world,  and  the  case  falls 
within  the  rale  eetabliehed  by  NichoU  t.  Jonee,  13 
W.  R.  451,  2  Hem.  AH.  588. 

•/tukina,  Q.C.,  in  reply,  citetl  Lijril  v.  Kennedy,  30 
W.  E.  493,  20  Ch.  D.  484,  and  The  I'aiermo,  32  W.  E. 
46S,  9  P.  D.  6. 

Cur.  a<h'.  vnU. 

Oct.  27.— ^TUUJKO,  J.,  after  stating  tbe  faota 
contimied :  Tbe  qoeetion  is  whether  tiw  plalutifli  an 

entitled  to  object  to  produce  (1)  the  accounts  prcpand 
by  Mr.  Crussman,  an<l  (2)  the  copies  m  thrfr 
possession  of  'I  -  i i i  ]  usitions  of  Mrs.  Goldstoue. 

'I'hH  tirst  of  these  questious  is  by  far  the  more 
iiiiporuiil,  as  it  is  said  that  the  accounts  prepared  by 
Mr.CcoennBiioontata  thewboleoaaeoi  the  plaintiflii. 
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■nd  the  quMtion  h  one  uf  aome  nicety.  Tbe 

ground  ou  which  production  is  rr.'istf  on  behalf  of 
i^e  plain  tiffs  is  that  the  documents  are  privileged. 
It  muat  be  taken  that  thn  accounta  were  in  the  first  : 
iimtiHMW  privileged,  for  they  ^rm  prepared  at  tbe 
imtuioe  of  the  plaintiffi'  protMrionu  adviaer  with  a 
view  to  a  former  litigation  after  that  litigation  bad 
commenced.  That  alone  would  be  sullicient  to  confer 
jirivik'ge  even  if  tbej'  had  not  been  prepared  al-'o 
with  a  view  to  the  present  litigation.  Ou  this 
WaUhamv.  Stainton,  12  W.  R.  199,  2  Hem.  &  M.  1,  is 
»  direct  authoritv.  It  has  also  been  held  that,  as  » 
general  rule,  a  document  once  privileged  u  always 
privileged.  The  l«iding  casps  in  this  are  BuHurf:  x. 
Corry,  26  "W.  R.  330.  ;5  Q.  B.  D.  .ijG;  J'mrre  V.  Fmier, 
33  W.  R.  9i9,  l  i  ^.  B,  D.  Ill,  and  the  very  recent 
case  of  Calcra/t  v.  Uuetl,  46  W.  £.  420,  [19981 1  Q.  B. 
759,  at  p.  761,  wheretteMMter  of  tbe  Boui  makes  these 
lemarks:  "  I  take  it  that  n  ^mpr^d  rule  one  miy 
Bay  once  privileged  alwuy*  pfui.tgcd.  I  do  not 
mean  that  the  privilege  cannot  be  waived,  but  that 
the  mere  fact  that  documents  used  in  a  previous 
UtigSitUm  an  beld  and  have  not  been  destmyed.  doe* 
not  amount  to  a  waiver  of  the  privilege." 

These  deoisions  rest  on  the  necessity  of  allowing 
full  and  free  communication  for  the  puqioses  of 
litigation  not  only  between  a  aoltoitor  and  bis  cueut, 
1ml  betwreen  the  solicitor  and  penoM  wboae  aaostance 
Im  r«nii«i  or  with  whom  he  oommniikateB  in  order 
to  enable  him  properly  to  condnot  the  litigation ;  as 
to  this  see  Dullock  v.  O'orry  and  Pearct  v.  FufU-r.  On 
the  other  hand,  it  has  been  decided  that  notes  of  pro- 
ceedings in  open  court — Nicholl   v.  Jones,   In  re 
Wortwickt    BwMon  r.   fTonwick  —  or   before  an 
•rUtnilor  —  Ramttoiu    r,     Preston  Corporation, 
—  are    as    a    nilc     not     privileged    but  liable 
to  be  produced.     The?e  decisions  proceed  on  the 
ground,  as  I  understand  them,  that  the  administration 
of  iustioe  iu  this  country  is  a  matter  of  public  interest 
MM  to  1m  flondnefeed  (again  as  a  general  rule)  in 
paUie,  and  oomraniaiily  that  then  can  be  nothing 
privileged  or  oonfldentlu  wliioli  panee  in  open  court. 
If,  then,  the  proceedings  in  the  former  action  lind 
taken  place  in  open  court,  and  if  the  plaintiii's  had  iu 
their  possession  a  shorthand  writer's  note  of  them,  it 
wonld  aeem  to  me  that  such  a  note  most  be  prodoced 
That,  hovofer,  doee  not  completely  aniwer  the  ques- 
tion with  which  I  have  to  deal.    Such  a  note  would 
only  show  that  a  particular  document  had  been  plae»d 
in  the  witness's  hands  and  had  boon  admitted  to  be 
correct,  but  tbe  oontenta  of  the  document  would  not 
appear.  In  tbe  present  oaM  tbe  document  was  only 
made  an  exhibit  and  is  not  on  the  file.   Tbe  (wntents 
did  not  appear  on  the  examiner's  notes.  Beyond 
what  I  have  stated,  no  use  was  evt-r  made  of  tbe 
document  in  the  former  action  except  that  it  was  read 
in  the  Older  of  the  13th  of  NorasDer,  1897.  Now  it 
ttppmn  to  me  that  this  order  waa  made  in  ciroum- 
itaaoea  wMoh  oonaCitate  it  an  oceeption  to  the  role 
established  by  N{r?i<  JJ  v.  Jr-r.rs.    It  was  an  n:  ptir'f 
order  made  in  chambers;    and  the  document  was 
obviously  brooght  before  the  judge  to  enable  liim  tn 
detomine  wheuer  the  oompramise  was  proper  to  be 
approTed  on  behalf  of  the  infiBnts.   Snob  use  was  not 
a  proper  disclosure,  but  ^<  as  in  its  nature  confidential, 
and  cannot  affect  the  qui'st  ion  I  have  to  decide.  It 
seems  to  me  that  th«  eat    s'umIb  very  near  in  the 
same  pusitiou  as  if  on  a  t  rial  iu  open  court,  aftnr  a 
document  bad  been  put  in  a  witness's  hands  and  its 
contents  had  been  admitted  to  be  true,  but  before  it 
bad  been  read,  a  compromise  bad  been  arranged 
between  counFel.    It  appears  to  me  that  the  document 
in  question  was  never  effectually  made  public,  and 
that  the  ose  made  of  it  does  not  amount  to  a  waiver 
oi  the  privilefek     The  particalar  paint  does  not 


appear  to  b«  oovn^  by  anthority,  bot  tbe  CMe  «hioh 

V.  imes  tu  arest  to  it  is  Xorlh  Aintrulian  Ttrril'>ry  Co. 
V.    (loldsborough,    Mort,    A   Co.,    41    W.  R,  501, 
'1893]  2  Ch.  381.     There  an  action  was  brought 
by  a  company  in  liquidation.   In  the  comae  of  the 
winding  up  and  after  the  Rommoocemeot  of  the 
fiction  some  of  the  directors  and  nfflcers  rf  the  company 
were  examined  uudtr  section  11-3  of  the  Companies 
Act,  1862,  and  their  depositions  duly  taken.  These 
depositions  had  not  been  filed.    In  the  action  upon 
t  he  cross-examination,  under  eomoiiaiion,  on  behalf 
of  the  plaintifis  of  one  of  the  persons  examuied  imdsr 
section  115,  he  was  questioned  aa  to  certain  ansWM 
^iven  by  himself  ami  other  persons  who  had  been 
exaiiiioed  under  section  115,  and  those  answers  were 
read  to  him  from  tiie  depositions  and  admitted  to  be 
correct.    Of  course  so  mnoh  as  was  read  of  thete 
depositions  got  on  the  notes,  and  Ihe  application 
there  was  for  tbe  production  of  tbe  rest  of  the 
documents.    The  ^  resent  ^Taster  of  the  Bolls  says: 
"  The  argument  of  tlie  defendants  practically  comes 
to  this :  that  becaufe  use  was  made  of  these  depo- 
sitions by  the  phintifTs  counsel  in  llalboume.  the 
defendants  are  ent'tled  to  see  them.    On  what 
principle  are  they  so  entitled  ?   It  is  said  that  they 
jtre  entitled  because  these  depositions  ought  to  1  wt 
been  scheduled  in  the  plaintiii'^s  affidavit  of  docnments 
as  documents  in  their  possession  relating  to  mattm 
in  dispute  in  the  aotioa;  bitt»  if  thr^  had  been 
scbednled.  privilege  wonld  as  a  matter  of  oonrso  hare 
been  claimed  for  them,  and  the  defend  in  ts  would 
never  have  seen  them ;  and  it  would  nut  be  f«tr  to 
the  plaintiffs  if  we  wer^  to  treat  these  depositions  as 
documents  in  thsir  posaesaian  noproteoted  by  m  claim 
of  privilegie.** 

There  remains  tbe  question  as  to  the  copy  of 
the  depofiitiuus,  a  much  smaller  question,  and  one 
which  but  for  the  existence  of  the  other  would 
not  have  been  brought  before  me.  These  oadm 
of  depositions  simply  constitute  a  note  of  wnat 
took  place  before  the  officer  of  the  oonrt  in  the  OOVM 
of  hostile  litigation.  The  depositions  are  on  the  file 
of  the  court,  and  may  be  inspected  by  auy  f  •'noQ 
who  shows  that  he  has  prop+'r  grounds  for  so  doing  : 
see  Central  Office  Practice  Rules  (Annual  PracUoe, 
1897,  p.  1229).  On  such  an  occasion  I  take  it  that  no 
qovstion  as  to  privilege  coold  he  raised  tay  more 
than  in  the  analonons  case  of  documents  filed  in 
lunacy,  as  to  which  see  In  rt  H.  W,  Htrarhan, 
43  W.  R.  369,  [!S9,V  1  Ch.  430. 

Tbe  depositions  have  been  tiled  in  the  usual  way. 
They  seem  to  me  to  have  become  puhlirt  Juris  witfam 
the  meaning  of  the  decisions  in  Nklioll  v.  /ones  and 
the  oases  which  hare  followed  it,  and  to  be  liable  to 
produciion  accordingly. 

Some  reliance  was  placed  on  T/f  I'/tUrmo,  but 
ihera  the  depositions  of  which  copies  were  sought 
wars  not  mMid  jurit,  1  think,  therslorSk 
tiiat  the  odier  ought  to  ha  discharged  only  so  far 
as  it  directs  the  production  of  the  accounts.  In 
this  case  effect  is  given  to  both  lines  of  decision; 
what  has  become  public  is  to  bo  produced,  while  that 
which  has  not  and  is  in  its  original  nature  privileged 
is  to  be  treated  ss  remaining  privileged.  The  oosls 
of  the  present  application  wul  be  costs  in  the  action. 

Solicitors,  F.  I'tnn  d:  Co.,  for  J,  C.  rarkitm», 
Liverpool ;  ffos/w  ^  Sunt,  tor  Or/ord  4b  5mm,  Msn- 
Chester. 
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Bion  Court. 


FUIARY,  HoUlOYDt  &  Co.  v.  SrNOLBTOjf. 


HlGir  COVRT. 


FBIU:Y,  nOLROYD,  &  Co.  I'.  Srs-nLETON.  (a.) 

LamUorii  liH'l  tfmtiil  —  Lea»e-—Optiu)>  (o  pnrdiaae  Ute 
/Trthohl — lfW*»rr  nr  hit  aitn't/Hi  fAoiilcf  ht  thstfOU*  of 
jinrfhas iirj —  h'>j niUible  ass ign ee. 

Ai>  tijiiHahlr  ti»%iinif'i  of  the  hi/ii!  uirutr  n/  a  lm$t  m 
hU  an  ustign  teiViUt  tUi  KU'tuiu'i  0/  a  Civtuaut  (lierriit 
<livir>ga  right  of  jtre-emjUi'u  uf  the  freehold  to  the  Usser, 
kit  rr<ru(itr»,  atiministraton,  <-r  uf  Hujia,  and  thert/vre  is 
ftHtntitUd  in  ttjnitij,  as  aytu'iut  the  U$»OT  OT  hi*  at»iga$, 
tf  tit  force  mdi  right  of  vre'empiion. 

Cox  V.  Buhop,  S  tV.  n.  437,  8  Z>b     Jf.  <ft  G.  m, 

fdloipfd, 

Walflh  V.  Lonidd«,  31  W.  A.  109,  21  Ch,  D.  9, 

ditiinguiihed. 

Action. 

By  an  indcutiire  of  iLit^'il  tLe  l?ltn  of  Jr.rj'. 

1880,  and  mad»  between  one  Stoue,  of  the  one  part, 
ud  one  Mscter,  of  the  other  part,  the  White  Lion 
beerhouae  at  Aid«-nho(  «m  demiMd  to  Mwtor  fen' 
twenty -one  years  from  tbe  2S&  of  Deoem'ber,  1876, 
it  the  yt  arly  rent  and  subject  to  tlio  lessee's  oovmrn^ts 
iiini  l  anditionn  thereiu  uieutioiied,  together  witii  tin 
cf  uoii  tj  piircbusi'  tbf  freehold,  the  terms  of  which 
»ere  as  fi  llnws  :  Ami  Stone  thereby  covenaDted  with 
lhattr  that  if  M>u«t«r.  bis  executors,  administrators, 
«  Mrifptj  thould  at  any  time  daring  tka  aaid  tern 
b»  dadraaa  of  pnnibasing  freebold  of  th«  taid 
jreuiis^s  at  the  price  of  £-ioO.  im  1  :  f  siieh  intention 
should  give  fix  mouths'  uotic«  ui  writiuf^  to  Stone, 
hit  heirs  or  ft^^iij^is,  he  or  they  would  couvey  such 
freehold  to  Master,  hia  heirs  and  assigns  upon  pay- 
■ntof  suth  sum. 

r»  in  the  same  year  the  £r«ohold  of  the  above 
M  mu  conveyed  to  tlM  defendant,  a  widow, 
sod  sow  of  advanced  age,  subject  to  the  said  lease. 

The  plaiutiflk  were  tbe  successors  of  a  oompauy 
(here  cftlled  the  old  company),  to  which  the  ^ary 
Brewery  and  tbe  froohofd  and  bawbold  properties 
used  in  connection  therewith  (iooludiiig  tibe  taid 
leasehold  premises),  and  any  right  of  pre-emption  of 
uy  of  the  leasehold  hereditaments,  were  conveyed 
Mid  assigned  by  Master  by  indeDture  dated  in  iss'j. 
The  old  company  continued  business  down  to  a  date 
in  the  year  l«i95,  but  was  not  finally  diaaolTad  vn^ 
aftsK  the  above  aoiioowaa  oommeooed. 

Bf  an  agreement  dmtad  tbe  20th  of  Jane,  1896, 
«r4  made  bf twem  the  old  company  by  its  liquidator, 
tf  thf  one  part,  and  the  plaintiffs,  of  the  other  part, 
ih*t  cild  ctjiupany  iigreed  to  sell  and  the  plaiiitiffs 
sgned  to  purchase  ail  tbe  uuderttikings  aud  the 
aMla  el  the  old  company,  including  the  benefit  of  all 
T>aainf>i  and  other  nghta  held  by  or  on  behalf  of  the 
oU  company,  and  allnghta  of  aotion  and  property  of 
every  d<!ecription  belonging  to  or  held  on  behalf  of 
tbe  old  ooropMny.  Thero  never  was,  however,  either 
thfti  or  subs*  (juentiy,  a  legal  a<isinfnnient  to  the 
pUititiflFfl  of  the  lease  with  the  benefit  of  the  covenant 
ocataining  the  option. 

Od  the  14th  ol  Deoembar.  1886,  the  eeorataiy  of 
tte  iilaintift  wrote  to  the  oefaodeiit^B  son  on  her 
Vhalf:  "  Ee  White  Li  .n,  Aldershot.  Will  you 
kindly  inform  me  if  you  are  willing  that  my  oom- 
I>any  should  complete  thin  purchase  at  once,  instead 
of  waiting  till  next  year  r"  and  the  plaintiffs  relied 
on  this  letter  as  being  a  sufficient  notice  of  their 
iamtkei  to  eseraiae  the  opticn  gifen  bj  the  aaid 

Alfldsiiae,  Md  doting  mnoh  ol  fhe  eomapond- 


(s.)  Biforted  by  J.  P.  Waur,  Bm}.,  Bwricter-et* 
Lew. 


and  FUtiJitr  for  the  plaintiflfa, — 
as  equitable  assignees  under  the 


ence  which  followed,  the  defendant's  son,  who  acted 
for  her,  vrm,  it  appeared,  under  the  impresdon  that 
the  defcndant  was  bound  to  sell  to  tbe  pleintiffs,  bat 
aa  aooil  as  the  defendant's  soUdtom  were  informed 
that  no  notice  (except  the  above  letter)  had  been 
given  by  the  j.Iainnffi  they  i  nt-  ruli  d  that  th*- 
defendant  wfia  not  bound  by  what  had  passed.  Il 
appeared,  moreover,  that  down  to  the  trial  of  the 
above  action  the  defendant  and  her  eon  were  not 
•were  of  the  dissolution  of  tbe  old  oompany  end 
the  eqtiiteble  eaaigiiment  of  the  pramiaea  to  the 
pleintub. 

The  present  action  was  for  specific  performance  of 
tbe  contract  allegrd  to  be  constituted  by  service  of 
aotiee  nndar  the  optunt. 

Far'r,ir,  Q.< 
The  piaintika, 

egxeement  of  the  2atfi  of  June,  189.5,  of  the  leaae. 
weee  entitled  to  exerdae  the  option.  Their  righta 
were  the  aeme  tbiee  the  Jndioi^nfe  Aot  aa  if  Sere 
bad  been  a  legal  assignment  of  the  lease  with  tbf 

b»-neflt  of  the  covenant :  Ifw/nA  v,  f,on»>lale,  31 
W.  K.  Kiy,  21  Ch.  D.  9.  The  plaintiffs  have  exer- 
ci»ed  the  option,  and  on  the  facts  tbe  defendant 
is  estopped  in  equity  fmm  denying  such  exevdae » 
ffughea  M^royalitm  Bailwt^  €fa^  2fi  W.  B.  680» 
2  App.  Oaa.  439. 

Xeville,  Q.C.,  and  Brittow,  for  fhe  defendant  

The  plaintiffis  have  to  being  tiienaalTaa  irithin  the 
leg4l  tenne  of  tbe  legal  oovenent  in  older  to  n»in> 

tam  this  action.  C./-  v.  Bishop,  a  W.  B.  437,  8 
De  0.  M.  &  G  81.3,  ahows  that  au  equitable  assignee 
is  in  quite  a  different  position  from  a  legal  assignee  of  a 
lease,  and  that  case  is  still  law;  see  Woodfall,  Land- 
lord and  Tenant,  IGth  ed.,  ch.  7,  s.  5,  Bub-aeotion  (a), 
p.  269.  The  ulaintifil  being  in  poaaeaaion  doea  not 
help  them.  I^Maea•ion  can  maie  no  dUliBranoe  qwtni 
ri^^tits.  The  Word  "assigns"  in  tbe  covenant 
me^iia  legal  aasiguH.  Otherwise  there  woold  be  no 
privity  of  contract  between  the  lessor  and  the 
assigns.  Hughes  v.  Metropolitan  Railway  Co.  was  a 
case  of  forfeiture,  and  the  principle  on  which  the 
noUee  to  lepair  was  held  to  be  suspended  under  the 
oironmatanoee  of  that  CR<«e  does  not  apply  here.  The 
exercise  of  a  legal  optin  :i  in  vsr  been  dealt  with 
differently  iu  equity  to  what  it  is  at  law.  Tbe 
possession  of  tbe  plaintiffis  nut  bdng  referable  to  tbe 
alleged  oontiaot  ia  not  part  periocmaooe^-JfiaddiMA 
Aldenon,  81  W.  B.  880,  8  App. Oaa. 467— «nd  nothing 
else  is. 

FarwtU  replied. 

Nov.  4, — RoMEa,  J. — The  plaintiffs  contend  that 
the  letter  of  the  14th  of  December,  1896,  waa  a  good 
notice  under  the  lease  to  purchase  the  freehold  at  Uie 
end  of  the  term.  But,  apart  from  any  question  aria- 
ing  on  the  wording  of  that  letter,  it  appeared  on  the 
evidence  when  the  plaintiffs  came  to  prove  their  title 
that  at  the  time  the  1-t'rr  wns  writtuu.  lunl  uj>  tu  rhi- 
comiueucemeut  of  this  action,  they  were  not  the  legal 
assignees  of  the  lease,  but  only  the  equitable  aaaigneea 
of  the  legal  ownen.  They  were  not,  thanfore,  in  my 
opinion,  ttie  peraona  entitled  vnderilMleeeeas  against 
the  lessor  to  give  the  notice,  and  the  lessor  did  not 
become  bound  under  the  lease  on  receipt  of  that  letter 
to  sell  or  assure  the  freeliold  to  the  plaintiffs.  The 
word  **  assigns "  in  the  option  to  purchase  in  the 
lease  given  to  the  lessee,  his  ezecutoaa,  «t^«iifiimj>t^Mni!i 
end  aancna.  had,  in  my  opinian,  the  aaaw  meaning  m 
tiie  word  **  aasigna  "  added  to  the  leaaee'a  name  in  the 
covenants  entered  into  by  and  with  him  in  the  lease. 
In  other  words,  it  meant  the  ]>orson8  entitled  to  the 
term      be',  wten  them  and  the  lessor,  and  bound  by 

and  entitled  to  the  benefit  of  the  ooTenanta  entand 
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ioto  by  the  lessee  and  letsor  respectivfly  which  ran 
with  the  land  demised.  The  plaintiffs,  though  in 
posseasioD,  could  not  hare  be«n  sued  at  law  by  the 
If'S^or  (.111  till'  li/i-'-^te'ri  cov''iiaii ts,  nor  could  tbo  jilaiu- 
ti£b  have  sued  th«  lessor's  assigns  on  his  covenants  in 
the  lease.  N'or  would  the  lessor  or  his  assies  have 
aii^  right  i&  equity  to  sue  the  on  the  lessee's 

oorenaiite  by  nason  of  the  plnntiflb  bring  equitablo 
assignees  of  the  lessee's  term  and  in  possessioii  :  see 
Cax  T.  Biahoji,  and  Moorr  v.  Grrg,  2  De  G.  &  Btu. 
decided  by  Knight- Bruce,  V.C.,  and  affirmed  by  Lord 
Cotteuham,  2  Vh.  717*  who  at  the  same  tiioe 
po&ited  oat  that  the  case  of  Lurmy.  f^nmrrfonl,  1 
Vf  ".  jnn.  235,  3  Bro.  C.  C.  1G6,  was  not  a  i  ir^rHng 
a.itburity.  Tlie  case  of  WaUlt  v.  Lunsdalf  hm  no 
1)1  i.iiu^'  on  the  case  now  before  me.  That  was  a  case 
oouceruiug  the  rights  of  two  persons  under  one  agree- 
xamAt  wb«nbf  one  agreed  to  grant  a  lease  to  the 
other,  and  possession  had  been  taken  on  the  footing 
of  the  agreement,  and  it  was  held  that  the  tAnant 
in  possession  must  be  held  as  between  ai  1  the 
landlord  to  hold  on  the  terms  of  the  agreement 
If  the  lease  had  been  granted.  In  mj  jadg- 
mmt,  thaiefoMb  ^  tbe  ease  before  ma^  no  vawl 
notioe  mder  tbe  lease  wai  given,  and  the  fact  tiiat 
the  company  ^vhich  contracted  to  sell  the  term  to  the 
plaiutiiTs  Lau  Leen  dissolved  and  cannot  now  assign 
need  not  be  considered,  for  that  dissoluttOB  OOly  tOOk 
place  after  tbis  action  was  eommenced. 

Nor  oan  I  ind  that  the  defendant  is  in  any  way 
estopped  or  prevented  from  talcing  the  point  that  the 
plaintiffis  were  not  entitled  to  give  the  notice  to 
exercise  the  o;  ti on  under  the  lease.  As  a  matter  of 
fact,  it  appears  that  wh«n  the  letter  of  the  14th  of 
December,  1896,  was  sent,  and  down  to  the  trial  of 
this  action,  the  defendant  and  her  son  and  agent  were 
whoUy  vnaware  Hiat  llie  tilalntlft  wwe  not  tiie  same 
company  as  that  now  dissolved,  or  that  the  dissolved 
company,  the  then  legal  owner  of  the  term,  had 
equitably  assigned  to  the  plaintiffis  or  was  not  still  in 
poeeeeeiw  of  the  premiatt.  And*  farther,  it  appears 
that  wliai  tbe  letter  of  l&e  14th  of  December,  18B6, 
was  received,  and  during  great  part  of  the  subsequf^nt 
<K)rreflpoudence  that  ensued,  the  defendant's  son,  who 
acted  for  her,  was  under  tho  impression  that  she  was 
bound  to  sell  to  the  plaintiffs,  and  immediately  her 
solicitors  were  informed  that  no  notice  under  the 
lease  had  been  given  they  at  once  took  up  the  podtiou 
that  tbe  defendant  was  in  no  wise  bound  by  what 

hfl'l     p!l8RrJ.       Tt     follows     ttlrit     fllC     J;Illi:L;iffs  L::-ttltli)t 

assert  as  against  the  nt-iVudant  that  any  due  or 
sufficient  notice  uoili  r  I'm-  lease  was  given.  This 
being  so,  it  is  not  disputed  that  the  pTaititiifc'  oaae 
moat  fail,  for  apart  flram  a  omttraet  taiule  by  eerriee 

of  notice  under  the  option,  no  contract— certainly  no 
contract  sufficiently  set  forth  in  writing — can  be 
established  as  against  the  defendant.  It  follows  that 
the  action  fails,  and  i  can  see  no  sufficient  reason  for 
depriving  the  defendant  of  costs,  as  I  think  the 
wording  of  the  lett<'r  of  the  1  Uh  of  December  would 
tend  to  lead  the  defendant's  son  to  think  that  the 
rliiiiititfs  Wi  re  already  in  the  position  of  lessees  who 
nad  given  a  valid  notioe  under  the  lease,  and  that  the 
only  question  was  whether  the  purchase  should  be 
ooi^ileted  at  an  earlier  date  than  that  fixed  the 

/m%m«nI  /or  the  d^fiaukmt. 

Solicitors,  PtacocJc  <t  Ooddard,  fgr  Oafirm  Ik  S^Ofhm, 
Ooildford ;  Ingoldhy  &  Adkin. 


Q.  B.  Div.  \ 
(Lord  Russell  of  Killowen,  J  KOT.  1,  S,  S.  , 

OJ.,  and  Wills.  J.)  ) 

WlIXUM«ox  V.  NORRIS.  (a.) 

Lictnting  law  —  Sale  of  intoxicating  liquor  wither  , 
licetice — Sale  by  innocent  sfnxint  of  ttrdicenstd  ptr$o% 
— Houte  of  Vommona — Exemption — Licaiting  Adf 
187S  (86«  ae  KM.  e.  94),  «t.  3,  78. 

An  attend  I  T)t  ut  a  refrtthmentbar  tifnnir'  witfiintke 
precincts  qf  the  Humt  of  OmmtM,  acting  undtr  !hf 
ordm  «f  tAs  Kichen  Coimalttw  «^  Mof  Haute,  wlu*' 
tervant  he  was,  iumplitd  a  prrion  (tuti  a  member  <^  tit  \ 
llotue)  with  {utimeatiny  luptor,  and  received  the 

on  behalf  of  tht  Kitch'  i  i  i atmittee. 

Held,  that  he  had  not  cmmnitttd  the  offence  under 
ttetion  3  of  the  Licensing  Ad,  1872,  of  »eUi»g  iMlm 
eating  Umur  without  beitui  dtUy  licensed. 

SMnbiWi  theHmms  of  Parliament 
the  pnir(>m«»  nf  the  Licensing  Ad,  1872,  to  as  &  audit 
Ucuor  legally  to  be  sold  there  without  a  license. 

Case  stated  by  a  metropolitan  police  magiabvte. 

An  iuformation  was  laid  by  the  appellant  charging 
tbe  re»pondfnt  witli  selling  by  retail  intoxicating 
liquor  without  being  duly  ncoised  to  sell  the  Ram« 
oontraxy  toaeotionSof  thelieenaiiw  Aet.1872.  Tbe 
faets  w«re  aa  follows:  On  the  Snfl  of  Mair.  about  { 
S  I  in^  the  appellant,  ent«  nr.p  Westminster  Palace  In  ' 
thu  uaual  way,  and  passiug  through  S^  Stepbf-u'j 
Hall,  proceeded  to  the  bar  at  the  foot  of  ti-e 
committee- room  staircase,  and  called  for  a  glass  of 
brandy  and  soda.  TIom  was  supplied  to  him  by  the 
respondent,  who  accepted  half-a-crown  in  payment 
therefor,  returning  eighteen  pence  to  the  appellant  in 
change.  At  the  stune  time  two  other  r^ons  wers 
Buppued  with  two  glasses  of  whisky  and  Apollinaiis 
water  by  tlM  reepcndent,  who  aooepted  money  from 
them  in  peynent.  Tbe  nepondent*  in  so  aotiag. 
was  aeting  aa  the  eerrant  of  the  Wtnm  of 
Commons  and  in  obedience  to  orders  which  be  bad 
received  on  their  behalf  through  the  Kitchen 
Committee  of  the  said  house,  by  whom  he  was  paid. 
Theliqnor  which  be  delivered  was  the  pK^ertar  of  tke 
House  of  Oommoos  and  paid  for  by  the  said  fcitciiia 
Committee,  there  being  an  annual  vote  of  the  Uouas 
in  aid  of  the  refreshment  department.  The  mon^ry 
which  he  received  he  received  for  and  on  behalf  of  the 
Kitchen  Committee,  above  tbe  bar  being  a  tanff 
showing  the  prices  of  various  intoxicating  liquors. 
Tbe  appellant  was  not,  when  the  liquor  w«s  delivered 
to  him,  a  member  of  either  Houm  of  BarliMnent. 
TIm  P  tla  p  of  Westminster  is  not  n  plaoe  lioenaad  lot 
the  aale  of  intoxicating  liquor. 

It  WM  oontended  before  the  mngistnito  on  bdmU 
of  the  zenpndent  that  the  mle  ol  uqnor  in  this  caso 
wae  a  aale  oy  the  Hooee  of  Oonanens  and  not  by  the 
respondent,  and  also  that  the  provisions  of  tl^e 
Licensing  Act,  1872,  did  not  apply  to  sadeis  of 
intoxicatitig  liquor  in  the  Palace  of  Westminster. 
The  magistrate  held  that  the  fact  that  the  respondent 
was  a  servant  would  be  no  defence  to  the  charge  of 
selling  liquor  made  against  him,  if  the  sale  was  iu>?g»I 
under  the  said  Act ;  but  that  section  3  of  the  Act  au  i 
the  other  provision-  if  tlj>'  Act  Ji  i  nut  apply  witbii. 
the  Palace  of  Wustmmster  to  sales  of  hquor  by  the 
House  of  Commons.  The  questiOM  ol  Emt  for  the 
court  were— (1)  whether  there  wae  n  aaln  of 
intozicating  liquor  by  the  respondent  witiiin  the 
meaning  of  section  3  of  the  Licensing  Art,  T-t  j  ; 
whether  section  H  and  tbe  other  pravisioo«  of  th»t  Act 
apply  wHUn  the  Fklaoe  of  WeatminBter;  (3)  whntlier, 

(«.)  BepuiteJ  liv  r.  i:.  CoLQmEOM  Dul,  Baq., 
i]«uh»Uir>«t-Law. 
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ITioN  Covxr, 


HniH  Ooimr. 


Boder  the  drcumstanoM,  tlw  Nipoindeiit  WW  gailiy  of 
tib  oAsioe  ofaamd. 
Mian  S  of  Um  Ttowiitng  Aot,  1872,  raaote  tiirt 

"No  person  shall  sell  or  oxposn  for  s  ilfi  by  retail  any 
intoxicating  Hfinor  without  being  duly  licHDsed  to  sell 
thejoiiio  I  r  u'  luy  place  where  ha  is  uot  authomed 
hj  hit  lic«Bt«  to  sell  the  Mine  "  and  goes  on  to  impoee 
ptnaltaee  for  bmaebee  of  that  flniotmint. 

A$qu{th,  Q.r.  {!!.  f,..  Slej^hai  with  hii::)  '  .r  Iho 
apyM^llaut. — The  ca«e  IaIIb  prinui  /acie  within  the 
word!)  of  Mction  3  of  the  Licensing  Act,  1872.  Sectiou 
72  of  the  MOM  Aot  » list  of  exemption*  from 

the  Act  whieh  ii  intended  to  be  aa  exhaa«tiye  Hit ;  it 
doei  not  include  an  cs^utption  in  favour  of  the 
Houefl  of  Parliament,  and  there  ia  no  reason  why  the 
Hou«o9  of  Parliaiiieut  should  be  exempt,  at  loast 
in  r»8p«ct  of  BHles  uf  Mqaor  to  persons  not 
membua  of  those  Huukis.  The  argument  that  the 
Ml*  of  liqaor  in  the  Feleoe  ol  Weetminiter  oonld  aot 
be  ennea  on  la  aoootdaaoe  wifh  the  prawUiom  of  the 
Liornsing  Acts  leads  not  to  the  conclunion  that  thn 
Acts  do  not  apply  within  those  precincts  but  crj  tho 
cuncJusion  tljut  ih'*  sale  of  liquor  there  to  the  geueral 
public  cannot  be  carried  on  without  special  legislation, 
lha  hot  that  tlie  respondent  was  a  servant  only  is  no 
dctlMe.  The  worde  '*  without  being  duly  Ucaaied  " 
tBMMlion  3  meaa'*  without bein^  dulyproUttfeed  by  a 
Ikenie."  The  offence  »  one  ia  whioh  mn$  rm  ie  not 
a  necessary  element. 

Bh  R.A.  WtbiUr,  A.O.  {Ihnry  Suilon  and  //oroc« 
Jivry  with  him),  for  the  reapou'^eut. — The  whole 
leheme  of  the  Licensing  Act  is  wholly  inapplioable  to 
tlie  Honeee  of  Parliament  and  they  are  outside 
the  101^  of  the  Aote.  It  would  'be  impoanble 
to  obfauB  •  lioenee  for  the  Honete  of  PtenameDt, 
•nd  if  each  a  license  were  obtaiued  a  numbnr 
of  provisions  would  be  brought  into  operatiun  with 
most  absnrd  consequfnces.  [Ele  then  referred  to  the 
foIlowinir>  amongKt  other  Recti oiiit  of  the  Licensing 
Act,  1872,  11  (names  of  licensed  persons  to  be 
•Ssed  to  pwmiiee),  s.  18  (powwtoezolodadniakerds 
hwa  lioeoeed  premieee),  t.  23  fpowar  of  joefieee  to 
eloee  Hcensr-d  pro misf  8  in  case  of  not),  s.  23  (penalty  on 
penomt  found  on  premines  daring  closing  hours), 
».  45  to  47  (qualifieation,  structure,  and  annual 
Tkloe  of  premiaee}.  and  to  the  Lioeoainff  Act,  1874, 
t.  3  (as  to  doring  hom),  aad  m.  16, 17  (a*  to  powen 
of  entry  on  pcemiiw  hf  ooMtables  ami  eaarch 
mmnts)].  Toe  tale  of  liquor  ia  the  pucdnefi  of  the 
HouM^s  of  "SVestminBt^^r  was  carried  on  at  tlio  time  of 
passing  of  these  Acta  as  it  is  now,  and  it  im- 
possible to  SDppose  that  the  Legislature  intended  by 
th«s«  Acts  to  render  illegal,  transaoUoos  which  were 
well  knowD  to  bo  carried  on  daily  in  thoee  precincts. 
Uw  cjqpreee  savings  in  section  72  are  not  conclusive 
M  fo  what  bodies  and  places  wrre  intended  to  be 
xptnpted  from  the  Acts:  London  Joint-Slock  Bank 
T.  .Voyor  o/  London,  1  C.  P.  D.  I,  at  p.  17,  24 
R.  Dig.  144,  and  the  list  of  exemptions  con- 
tained in  that  secti<m  is  not  exhanet^e,  for  it 
4iM  aot  indnde  the  well-eotabli^d  ezemptiim 
ae  to  the  supply  of  liquor  in  a  club  to  the  metn 
Ws:  Orajf  v.  Evang,  30  W.  R.  390  ;  8  Q.  B.  D.  37.'3. 

If  tte  Acts  apply  and  the  IT  jsi  s  of  I'arliiiinent 
*erf  li«»n8*d  under  them,  the  general  public  would  be 
entitled  to  enter  the  Houaea  and  be  served  with  liquor 
ia  entaia  boon,  and  thn  powata  of  the  Honaea  to 
nfabta  Odr  own  prooeed&iBi  would  ha  intarfevad 
vith.  This  cannot  ho  done :  Bradhmgh  T.  0«$t«ttt 
32  W.  R.  5.52.  12  g.  L.  D.  ISI. 

Thf  Pul  ii  Q  of  Westminster  is  the  property  of  the 
Ctown  and  is  exempt  from  these  Acts  on  Uiat  gronnd: 
Beg.  V.  JustictttifXati,  86  W.  B.  258, 24  Q.  B.  D.  181. 

UthaBfimmof  Bwriiammt  an  outaidatba  soopa 


01  the  Aota  fhare  ia  notUng  to  pidhihit  tha  aala  tff 
intOBMtiiiff  Ifqaor  there. 

Evan  if  Ue  Aots  apply,  the  respmdant  was  a  m«ra 

servant  of  the  House  of  Commons,  aud  was  acting  under 
their  orders.  His  act  is  the  aot  of  his  masters  and  ho 
cannot  be  held  liable  for  a  breach  of  the  Licensing 
Acts.  The  person  who  is  responsible  under  the  Acts 
is  the  licensed  person  or  the  person  who  ought  to  be 
and  is  not  licensed  (Act  of  1872,  SI.  3.  82),  and  it 
cannot  be  suggested  that  a  mere  waiter  or  hatnaaa 
ought  to  be  licensed.  If  tho  waiter  sold  liquor 
knowing  that  his  master  was  not  licensed  and  ought 
to  be  licensed  he  could  be  made  ameoablo  aa  an  nider 
and  abettor  nodcr  seotioa  6  of  tlia  flommasy  Juris- 
diction  Aot,  1848. 

.Iv/i'r'//,,  Q.f,,  in  reply. — The  inajiii'ic  '.liKity  of  the 
LiceuBtng  Acts  to  the  Houses  of  Parliauiont  shows 
that  intoxicating  liquor  cannot  be  sold  there  at  all, 
uot  that  it  can  be  sold  thsra  icoa  icom  tha  Mstriotiona 
imposed  by  the  Aots.  A  ssrvant  who  provides  the 
liquor  and  rtcrives  tho  price,  is  the  prrs  n  who 
*'  sells"  within  the  meaning  of  the  Act,  aud  he  does 
HO  at  his  own  risk,  aud  if  his  master  ia  not  licenHcd  he 
commits  an  olfenoe.  Senraota  have  been  held  liablo 
in  similar  oiroumslanoea  nndsrtiia  penal  pcovisionB  of 
other  Acts.* 

Lord  BvaSBLL  of  IClLLOVKir,  C. J.— This  matter 
oomea  before  os  on  a  ease  elated  by  a  metropolitan 

police  magistrate.  The  respondent  is  charged  with 
the  commi9»iou  uf  au  oS'euce  against  section  3  of  the 
Licensing  Act,  1872 — "for  that  he  sold  by  retail 
intoxicating  liquor  without  being  duly  licensed  to 
sell  the  same."  Two  ^oestions  are  involved — first 
whether  any  offence  agsmat  tha  Aot  was  omnmittad, 
and,  if  so,  secondly  whether  the  respondent  is  tiia 
person  who  committed  the  offence.  The  case  states 
thit  on  the  2nd  of  May  last  the  appellant  (who  was 
tJie  complHioHiit  befuro  tho  magistrate]  went  to  tho 
lobby  of  the  House  of  Commons  and  there  was  given, 
on  iiayment  to  the  respondent  of  the  price,  a  glass  of 
brandy  and  soda  water ;  and  thai  iaaeuiDSf  tins  liqnor 
the  respondent  was  acting  as  tha  servant  of  the  Hbnse  of 
Commons  an  Ji  r  the  or  l.  rs  of  their  kitchr^n  committee, 
Uu  the  question  whether  an  offence  wtwi  committed  at 
all,  it  was  argued  that  the  Houses  of  Parliament  are 
entirely  outside  the  law  which  forbids  the  sale  of 
kttoziMting  liquors  without  a  license.  In  the  view 
which  we  take  of  the  other  quaitkm  f^iwd  it  is  not 
necessary  to  decide  this  point,  but  I  think  it  right  to 
B  iy  that  I  am  very  far  from  satisfied  that  no  otFeuce 
was  committed  by  the  sale  of  thin  liquor  under  the 
circumstances  stated.  I  am  not  impressed  by  tho 
argameatthat  many  of  tha  proviaioaa  of  the  Lioensing 
Acts  are  fnappUoaUe  and  eannot  be  earned  out  with 
respect  to  tho  House  of  Ciommons  or  the  House  of 
Lords.  It  by  uo  means  follows  that  liquor  oan  be 
sold  without  a  license  in  t  b  so  Houses.  Tha  Ant  of 
lii72  begins  with  a  sweeping  prohibition,  and  it 
contains  a  lengthy  list  of  exceptions,  which  does 
not  inoliide  tile  aoasss  ol  faruaiunt.  I  am  far 
from  salislad  tiiat  aa  ofllnoe  waa  not  oom~ 
mitted  by  the  person  responaib!"  t'nr  tho  sale ;  and 
even  if  there  Wttre  less  doubt  than  I  feel,  it  is  obviously 
convenient  that  au  !ipp<'al  should  be  made  to  Parlia- 
ment to  regtilariae  by  legislation  what  ia  takiog  dlaoe, 
if  it  is  necessary  to  have  these  plaoea  fbr  tho  sale  of 
liquor  in  the  Hoose  of  Commons  for  ganacal  oon* 
venienee. 

"Rut  did  this  respondent  commit  any  offi^ce  ?  If 
the  provisioos  of  the  Act  be  oacefuUy  examined — *'  no 
person  stall isll  n  SB^oaa  lor  wlnhf  talailaiijintoiii- 

•  See  Botehin     ffindmanh^  W.  B.  OCT,  [1891} 

2  Q.  B.  181. 
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Ofttini;  liquor  without  being  duly  licensed  to  sell  the 
mmo  "—it  u  impOMibto  not  to  Me  tluit  to  bdvg  tbe 
Mt  ol  an  iuuNWDt  waiter  or  bannan  witbin  them  it 

ia  neceasBry  to  put  a  mther  strong  gloasor  {})•-'  'vnr^s. 
Th«  Art  conteniplntc's  m  sidle  by  s  person  wuo  uiii<at 
to  htt  licensed  ixud  is  not  licciisi'il  ;  of  course.  ueittiT 
A  wniter  nor  a  barmtin  ever  ia  licenced,  and  whrtt  is 
ktruck  at  is  the  m1«  by  the  person  wbo  ia  in  the 
poaitioo  of  master  to  the  Wi«it(>r  or  barman,  and  who 
ivo^iwe  thm  profiM  of  the  siti*'.  It  is  sitid  that  the 
Word<  "without,  bemj?  iinly  licensed  "'  ought  to  be  r<  u  I 
•■  without  beio^  jirotectwi  by  »  licens**,"  bat  it  may 
welt  be  that  pro«>t  of  tb>«  act  of  sale  by  an  unHocttlM 
poraon  will  be  »  primd  fade  eaae  of  tbe  oom- 
niisnoD  of  an  ofFe&ce  by  bitn,  and  it  is  probable 
that  it  would  lie  on  him  to  show  that  he  was  a  mere 
servant,  Ent  when  once  it  appears  that  he  was  a 
morn  servant,  and  not  knowingly  accessory  to  the 
ocoimission  of  the  oStfOce,  be  is  not  guilty  of  an 
offence  against  the  Aot.  If  he  were  aooetaory,  be 
ooold,  of  course,  be  convicted  Hnd  punished  under 
11  ft  12  Vict.  c.  43,  8.  j.  There  are  cases  in  which  the 
Leginlrtture.  thinking  that  the  law  would  not  have 
fall  efficacy  witiiout  such  provision  n,  has  provided 
tint  ft  man  witboat  guilty  knowledge,  und  without 
oanUanMaa  on  hia  part,  ahall  be  gnilty  of  m  offence ; 
but  tiieaa  are  exceptions  to  tbe  niTe  tbat  fn«ii«  «wa  is  a 

necessary  ingredient  in  crime.  In  the  present  case 
the  fi«ct8  sihaw  that  this  man  wa«  appointed  by 
r«8puustble  inemhera  of  the  House  of  Commons,  and 
w««  aader  tbe  tegi*  of  tbat  responsible  body.  The 
law  cotild  not  oontami^ata  it  as  just,  tbat  by  obey- 
ii'K  their  orders  he  should  make  hinisplf  K'>'lty  of  an 
offence.  If  there  was  an  offence  here,  it  was  com- 
mitted by  those  who,  as  niastors  or  priucipaLs, 
authorised  the  uommi^on  of  tbe  offence.  I  therefore 
Mfive  at  the  same  conclusion  aa  tiie 
trate,  though  uf>on  different  grounds. 

WiLis,  J.  —I  am  of  the  same  opaion.  I  will  only 
add  that  the  argument  of  tbe  Attomey-Ownera! 
involves  the  fallacy  which  often  Brises  when,  up  a 
question  of  the  construction  of  an  ugreoment,  it  is 
said  thfif  Hurh  and  such  a  result  cordd  not  have  been 
contemplated  by  the  parties.  6mh  an  argument 
cannot  nave  effect  except  within  very  narrow  limits, 
for  wbat  ia  to  be  looked  at  ia  wbat  tbe  parties  have 
aaid  m  Uieir  agreenant.  8o  bm  tbe  Act  of  Parlia- 
ment is  clear,  and  it  is  no  argument  to  say  that  it  has 
results  80  utrange  that  if  the  framers  of  it  had  fore- 
seen them  they  would  not  be  likely  to  have  adopted 
tbe  Act.  I  share  to  the  fnU  mj  loid'a  donbta  as  to 
whether  an  offence  waa  not  oommittad  in  titia  case  ; 
but  I  agree  with  him  that  the  words  *'  without  being 
duly  Hueiised  '  cannot  be  extended  so  aa  to  menn 

v It [i  ut  being dnljattthoriaed bf  •  pavwrn baving  a 
license," 

Appeal  dUmitud, 

SbKeiton  for  the  apipaUant,  ToAt,  DmiMh  A  £mn6. 
Bolieitor  for  ibe  reapondrntr  Tht  Trmaary  8oUeU«r, 


Oct.  29. 


Q.  B.  DiT.  I 

(Wills  and  Channell,  JJ.)  / 

Morris  {Aj>j».ll<u.t)     Biscxy  {Rr^jM>ndent).  (a.) 

Jualutt — Summary  jirourttiinyt — (Jommencemfnt  of  pro- 
ce»iiuga — Limituttoit  of  time — Salmcn  Fisherits  Act, 
1873  (36  Jb  37  Vict,  e,  71),  «.  9^— Summary  J uris- 
dktkm  Aft,  1848  {Jtnrie  Adi  (11  «  IS  Viet,  «.  4a), 
«.  11.  

(«.)  Bapottad  bjr  P.  O.  Kohi.nhok,  B«j.,  Bwriater- 

at-l>»w. 


S'clif'H  G2  «/  ti'if  Siiliaira  Fiihtrirt  Act,  IS" J,  tnofU 
that  all  penaltiet  impoitd  by  the  Salmon  Fitkerm  AtU 
*'  mn;/  ht^  rffovtTft  w^hin  nit  numthi  after  fJU  cewai'l- 

Hu  i,  <'t tftt  '  ff)irr  hrfore  tirn  Jnttices"  in  mannerdirtdki 

hy  lite  Sain<inir»t  JariMluliuti  Act.  1848. 

Strfittn  II  if  the  latter  Act  provide*  that,  mlnrre  n-> 
i'lue  it  »i»ciallij  limited  for  making  a  cvini»laint  vr  l«ffhg 
an  infnrmation  on  the  Act  reUtting  to  each  pawUadtr 
ra»f.  tlir.  r^mpt'iint  thall  be  made  and  th-  i:t  fiTrruJtUm 
taid  within  »ix  numth*  from  when  the  mnttrr  uros*. 

Ihlil.  fhiit  frrtint)  11  of  Ji'rviii'  Art  n\-pUoi  tn  prc- 
reedingt  for  the  remvery  of  a  penntti/  under  $edit>n  62  oj 
tht  Salmam  Fiiheritt  Act,  1373. 

SpAoial  ove  stated  by  two  |tt«ticee  for  tbe  county 

'■  of  Durham  in  ]>etty  sessions. 

Ou  the  2ULh  of  April,  18.%.  an  informatioa  wu 
preferred  against  the  reepondent  by  tbe  appellant, 
an  officer  of  the  Fishmongers'  Company,  chargi^ 
tbe  respondent  with  unlawfully  having  in  his  pot- 
se*sion  nn  the  9ih  of  November,  1R9T.  an  unseason- 
able ^ahnuu  contrary  to  aeotion  14  of  the  provi«on> 
of  the  Salmon  Fisheries  Act,  1861.  Th-  sumtiiotii 
was  issued  on  the  29th  of  April,  l8i<S,  and  wu 
served  on  the  respondent  on  tbe  3rd  of  May.  It 
tbe  bearing  on  tlw  lltb  of  Uay  it  w«8  proved  to 
the  ntfafaetion  of  <ba  joatioaa  uat  the  offence  hft<l 
bes  ti  I  :iniri  iited,  but  the  respondent's  solicit -  r  t 
the  objection  that  notwithstanding  ihiit  the  iufomu- 
tion  bad  been  laid  by  the  appellant  within  six  moothi 
from  tba  date  of  tbe  offenoa  tbe  joatioea  oonld  aot 
cunviot,  inaamuoh  aa  it  waa  proridad  by  aeotion  tt  of 
the  Rilinon  Fishorie.«i  Act,  1873,  that  all  pen&lties 
imj>ose<.l  by  the  Salmon  PisheriOT  Acts,  IHOI  to  1^7^, 
■r  [  y  any  law  madn  in  pursuance  of  this  Act,  and  all 
sums  of  money,  aoata,  and  expenses  by  the  aaid  Acii, 
or  aithar  «f  than,  diivoted  to  be  recovered  in  • 
aanmaty  manner,  may  be  reoovM«d  within eix  montb 
after  the  commission  of  the  offence  before  two  j  ustiuf.. 
in  manner  <ltriM  r<  i!  "  by  Summary  Jurisdictun 
Act,  1848.  The  a^peilaut'a  solicitor  couteuded  that  i: 
wa.s  suffiflilb  fhst  tba  information  bad  bees  hud 
and  tba  aiimnioiw  iamad  and  aanrad  within  the 
six  monlha,  and  flnt  it  waa  not  neoeaaary  for  the 
conviction  to  take  place  within  the  six  months. 
The  justices  upheld  the  respondent's  couteuttan  and 
dismissed  the  information  subject  to  this  case. 

The  Summary  Jurisdiction  Act,  1843  (Jenria*  Actlt 
s.  11,  provides  "tbat  in  all  cases  wbara  no  tima  ii 
already  or  shall  be  specially  limited  for  making  any 
such  complaint  or  laying  any  such  information  in  th*> 
Ac*  in-  A  t  -  of  Parliament  relating  to  ejich  ()iirtituk.' 
case,  such  complaint  shall  be  made  and  such  infonaa* 
tion  shall  be  laid  within  six  calendar  montha  froot  tba 
time  when  the  matter  of  anob  oomfilaint  or  *"^iTtiaatif 
respectively  anae." 

Lateton  Walton,  Q.C.  {Traven  Umnphrryt  with 
him),  for  tbe  appellant. — ^The  use  of  the  word 
"  reoorarad  "  in  aeotiott  62  of  tbe  Siilnioo  Fiabflcy  Aot, 
1873,  ia  ambignoiu,  for  it  may  maan  eithar  tbat 

the  proceedings  must  be  commence<i  within  5ri 
months  of  the  commission  of  the  offence  or  that  the 
judgment  of  the  court  must  b*?  obtaioel  within  thit 
period.   The  form<>r  is  the  correct  meaning  of  thd 
word,   otherwise   the    enforcement   of    the  Act 
might   be  defeated  if  an   adjournment   of  tba 
hearing  were  rendered  neoeaaary  by  the  iUnesa 
of    a    magistrate     or     some    other    csuae.  But 
>  if    this  is  not  so,  then  section  G2  contains  no 
special  limit  of  time  for  making  a  complaint,  and 
j  tbanfora  tba  aeotion  moat  be  read  witb  aeotioo  11  of 
I  JarviiPs  Aot,  and  it  b  aoffident  if  tbe  oompl^nt  be 
m»de  within  n'x  months  uf  the  c  iTnnin-iion  of  the 
offence.    A  s-milar  question  was  rauud  in  /fry.  v. 
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C    M0KU8  (Apnr.)  V.  Boiioan  (Respt.).— Lou>  Wolybbioii  v.  Axttnam-QmnMJLu     H.  L. 


MaiMoaring,  6  W.  £.  694,  27  L.  J.  M.  C.  278,  bat 


Ko  MMlMel  Appeared  lor  tlie  respondent. 

Wnzi,  J. — I  regxat  thafc  w«  nuuit  decide  thi«  0M» 
vhkMt  having  h«d  the  henflflt  of  an  argataeut  for 

tie  r«xionr!r,]it,  Vr.it  tin  quesyon,  though  on  importAnt 
one,  Mea  witbiD  a  narrow  compaaa,  and  the  oonttn- 
HoQi  which  would  have  been  put  forward  by  coonsel 
for  the  reapond«Bt^t|  he  h«d  hafu  repteecnftt  br  one» 
■rawfBotcntly  tmkm  to  enable  ve  to  deel  nvm  tlie 
;::iatt<'r.  I  do  not  agree  with  the  argument  of  the 
sppellant's  counsel  that  the  term  "  r«KJOVpry  "  taken 
by  it**lf  is  ambiguous.  I  think  that  the  term 
"  recovery"  when  applied  to  a  sum  of  money,  a 
penalty,  or  a  debt  oieeiM  tbe  obteiaiiig  of  the 
jodgmaot  of  the  c^art,  upon  which  the  mm  of  money, 
pemutjr,  or  debt,  beooroee  payable.  That  being  so, 
the  limit  u-m  provided  by  the  Salmon  Fishery  Act, 
1S73,  applies  to  the  period  of  recovery,  and  not  to 
the  oommenoemaBt  of  the  peooeeding*.  Ajmrt  from 
imV  Atk,  •  imawin—  nuHht  be  iMiied  on  the  laet 
day  ef  the  rix  nuntiu,  nd  u  it  were  poeeCUe  to  hvn 
it  beard  on  the  same  day  it  would  still  be  in  ^inw. 
On  the  o*ber  hand,  in  order  to  ^t  a  recovery  wiihui 
the  period  of  six  monthn,  it  mi^ht  be  necessary  to 
eommence  proceedings  at  some  time,  varying  aooord- 
iBg  to  the  practice  of  the  particular  petty  seeaiont 
which  had  to  deal  with  the  case,  before  the  expiration 
of  the  six  nionthe.    That  seems  to  show  that  the 

pmod  of  ',1  ml  tntlon  given  in  the  iSu'imm  Folit-ry  A>j', 

1873,  is  not  a  definite  one,  and  it  not  wbut  is  meant 
in  Jervis'  Act  by  a  "  time  specially  limited  for  making 
e  iMmjIeint  m  lejing  ea  iatatmatianJ*  I  think  that 
Mliaii  11  of  JerviA  Act  meene  that  in  all  oasoi 
where  there  is  no  Act  f  Parliament  which  definitely 
si^ys  that  the  time  lor  making  the  complaint  or  laying 
the  information  must  be  within  a  specified  and  denned 
piaod,  the  time  wiUUn  which  the  prooeedioge  maj 
M  ooBUtteneed  ahall  be  rix  months.   There  ooea  not 


Mem  to  me  to  be  any  possible  irju'iHrp  in  such  a 
ccmstruction  of  section  11,  and  sucti  11.  cuustruction  is 
really  nr-M  Sfliiry  in  order  to  give  full  and  proper  fffect 
to  the  language  of  that  section.  One  important  object 
of  Jervis'  Act  was  to  secure  umformity  of  prooedare 
in  all  matters  not  iMGially  provided  for  in  the 
7'artictdar  Act  of  Paniament.  I  am  of  opinion, 
th  rvft  re.  tl  at  OUT  judgment  sb  nM  lor  the 
wpeUant,  and  that  tike  ease  should  be  remitted  to 
tte  Mgirtnito  to  be  beeid  iipon  Am  auirlte. 

CiiAXXELL,  J. — I  am  of  tbe  ^me  opinion.  I  do 
LQt  think  that  there  is  any  mdioation  in  section 
2  of  the  Salmon  Fishery  Act.  1873,  of  an  intention 
to  inpoee  a  diffimnt  limit  of  time  fron  tiiat  impoeed 
hy  netioa  11  of  JetviaP  Aot  The  uaiu  objeot  of 
f^*tion  02  was  no  doubt  to  authorize  procfff^ing:'? 
b<sf ore  justices.  It  is  a  repetition  of  the  nrst  psirt  of 
section  3o  of  the  Salmon  Fishery  Act,  1861,  which 
lirorided  tbe  tribunal  before  whom  penalties  should 
m  recovered.  Tbe  first  words  of  section  62  are 
identical  with  those  of  section  35  of  the  earlier  Act, 
the  main  object  of  section  62  being  also,  no  doubt,  to 
provide  a  tiihuiiiil.  lu  my  upiLiii.Jii.  section  62  iiininH 
that  the  peaalty  may  t>e  recovered  before  two  justices 
a  the  manner  provided  by  Jervis'  Act— that  is  to 
•V>  vitbha  eix  months  after  the  eomoiimiaii  oi  the 
«nBee,  and  that  ooneequently  tim  oooiplaiiit  mar  1w 
Bade  within  that 


Appeal  ulloufftl. 

Holicitor  for  appellant,  (7.  0.  Humphreyt, 


(EnglSd).}  12.1898. 
Iion>  WoLmatat  «.  AnNnarar-OnnAL.  (a.) 

Inland  ret-fnue  —  Surceuion  duty  —  Alifnation  —  Xew 
sttcceuion — Suaxuioa  Duty  Aet^  1853  (16  <fe  17  Vict. 
e.  61),  «.  S,  15, 18. 

Under  tfie  provisions  of  the  will  of  the  eecond  Baron 
U'oiverton,  who  died  in  1887,  the  whain  of  4u  reMidungy 
tstaU,  iubject  to  the  widow's  life  intereit,  WSS  hM  fm 
truH  for  the  per  ton  who  might,  at  the  time  of  the 
u>idow*»  death,  answer  the  description  of  tfte  testator's 
right  heir  at  conviion  law.  At  (he  tf»tutor't  dniVt  his 
nieces  btmme  his  eo-heiretaes,  and  the  appellant,  a 
nephew,  succeeded  to  the  fititt 

Under  a  deed  t/  ami^emeiii,  dattd  ik»  ZUl  of 
December,  IMS,  lAe  eo-Acirsssst  wjMler  lAli  and  the 
a[ii>ellant  oMiyned  their  cmdiuijrnt  interests,  and  the 
widuw  her  life  intere^,  »>*  t/ir  tt«UU<tr'a  residuaru  estate 
^  trustees  upon  trust  to  pay  thereout,  upon  Lady  WUvtr- 
ton's  deuaat,  aa  annuity  of  £15,000  (9  tki  (mpettanl, 
and  etrtain  aeeumtiXaUonM  artd  paymentf  wen  auo  pr«> 

viJrd  for. 

The  test'it'irt  ividow  died  on  the  ith  uf  January, 
ISy-l,  co-htire»ge.t  aurviuiiiy  her,  wlien  the  Commis- 
sivners  of  Inland  Jieventte  rereivrd  l<<facy  duty  at  ths 
rate  of  3  per  eenL  on  the  whole  <>/  the  testator's  residnary 
estate.  /•  additiOH  the  annmianitMurs  claimed  succession 
duly  Upon  the  annuity  of  £15.000  at  6}  per  cmt.  from 
the  a}j/x!!(inl  as  iiimn  a  turcension  ajiniugtu  thi  .17  /  -//aKf 
from  the  testators  widow  or  from  the  co-heirtsset,  or 
from  tx/th. 

Iltld,  that  no  iinviHeosiiMMiunierMilsd  «» the  onniiA^ 
of  £16,000  fo  whieh  the  appdkmt  heeam  enHUeit  «'>tf 

that  he  was  not  Irif-'-  f    '1  fy. 

Decision  q/*  l/ie  Court  ot  Appeal  (i5  W.  B,  230. 
[1897]  1  Q.  ^.  231)  menMl. 

TTudor  a  deed  of  arrangement  dated  the  Slat  of 
Dodember,  1888,  Lady  Wolverton  gave  up  her  life 
interest  in  certain  bank  shares  and  the  oo-heireesee 
of  the  second  Banm  WfAverton  and  the  appellaot 
p^ve  up  their  rights  to  the  whole  residue  of  bis  estate 
m  return  for  the  certain  benefits,  imrap  liivtL'  and 
future,  provided  for  by  the  indenture.  The  arrange- 
ment and  effect  of  the  deed  and  the  whole  oircum* 
stanoee  are  dealt  with  in  their  loidahipe'  jndgnunts. 

The  eonwniwionere  ddmed  neoemion  doty  on  tbe 
annuity  of  fl/J.OOO  given  to  the  present  appd  Ian  t  and 
provided  for  by  the  al>ove  indenture  aa  upou  a  suc- 
cession coming  to  the  aj)pellaut  from  Lady  Wolverton 
and  the  co-heires«e8,  or  both,  and  filed  an  informa- 
tion  claiming  tbe  duty. 

The  Divisional  Oourt  and  the  Court  of  Appeal  held 
that  snci^iision  duty  became  payable  upon  the  death 
of  T;  irt\  Wolverton  in  respect  of  tho  Valoe  of  tfao 
aunuity  of  £15,000  (45  W.  B.  236). 

The  appellaot  ippealed. 

CozenS'Hardy ,  I?.  (7. .  and  Endy,  Q. C. {Da  ,  I .•.■^U  with 
them). — Having  regard  to  the  Succession  Duty  Aot, 
1853,  BS.  2,  15,  18,  the  appellant  is  not  liable  to  pay 
any  ■ncoession  dnty.  Bat  for  the  deed  he  would  not 
taie.  It  was  not  possible  to  say  who  would  take 
under  the  residuary  clause.  Legacy  dufy  at  J  per 
cent,  was  paid  in  respect  of  the  whole  of  the  residuary 
estate.  There  was  no  new  succession;  the  assignee  is 
only  liable  to  the  same  extent  as  tbe  assignor.  The 
eflhot  of  these  deeds  was  that  the  oo>heir«ssaa 


(a.)  Reported  by  C.  H.  Qa^FlOir,  Esq.,  Barrinter- 
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BOU8K  OF  LOBO8. 


Lord  Wolvxbton  v.  AxioBiniY-QsNBiui:.. 


HOU8K  OF  LOKM. 


assigned  the  rosi'^nary  ostatn,  Sic,  and  themlOBd  til6 
appellant  takes  tliia  property  s»  a&nignee. 

They  referred  to  Hanaon,  pp.  538,  041. 

The  «M«  are  doalt  with  ia  tha  jodgoieat  of  hx  d 
Hersohell. 

Sir  R.  IVebtUr,  A.G.,  and  .Srr  /7/i/av.  ■S.C 
(Vaughan  Uawkin$  with  them),  for  the  reapondent— 
Tha  daod  created  a  new  BuoceasioD,  and  therefore  the 
appellant  ih  liable.  This  interest  is  created  out  of  tbc 
inttTosts  of  the  co-beire«ses.  The  pHyment  of  l<>gacy 
duty  by  ihfy  co-heirees^s  does  not r»liafatii«afpeUa&t» 
and  cection  lo  do^'s  not  apply. 

ThKV  referred  to  AW>rM>j-Qtmral  V.  Mitchell,  29 
W.  &  683,  6  Q.  B.  D.  548 ;  In  r«  J«»kin$im,  6  W.  R. 

24  Beay.  64 ;  Bmybrooke  t.  JHomty-OentraJ,  9 
W.  R.  601,  9  H.  L.  Cas.  150;  A!torwt/-n,>ifraI  v. 
Ftiyer,  10  W.  R.  762,  9  H.  L.  Cm.  477  ;  AlUjrmn- 
Oeueral  V.  Velverton.  7  H.  ft  N.  306.  10  W.  R.  C.  L. 
Di|r.  85 ;  Floyee  v.  Bankeit  12  W.  B.  28.  3  Da  G.  J. 
ft  S.  306;  aii'd  Fryer  ▼.  Morkmd,  2A  W.  B.  31, 3  Ok. 
D.  675. 

The  House  took  time  for  conaideratiou. 

Jidy  12.— Xiwl  of   Halrvubt,  L.O.— <3«orga 

Grenfell,  second  Baron  Wolverton,  died  on  the  6th 
uf  November,  1S87.  Under  the  provisions  of  his 
ivill,  and  in  the  events  which  happened,  five  niec(>8, 
dlflieribed  as  tha  oo-heireaiaa.  became  entitled  to  bia 
veatdairy  ratate  upon  the  death  of  Li4y  Wotvartoo. 
Tbat  la'«y  died  on  the  4th  of  January,  1894,  and  upon 
her  death  legacy  duty  at  ihe  rat«  of  ^  ;^r  cent,  per 
annum  wasi  paid  iipoii  tiM  wlud«  reaidite  of  tha 
tvatator's  e»tate. 

On  the  31st  of  December,  1SS8.  a  deed  had  b«en 
executed  by,  among  others,  the  five  niaoei.  tba  iMte 
Lady  Wolverton,  and  the  present  Lord  'Wolverton. 
By  that  dc'ed  the  jirsin':  Ix)rd  WolvirJ on,  the 
appdhint  here,  become  entitled  to  an  aauuity  of 
£13,000,  and  the  question  here  is  whether  h»  ia  liaUe 
to  pay  anooaniQin  anty  npon  thii  anniiilj. 

The  daim  of  tlie  drown  ia  baaed  npon  tiie  amiuity 
being  liable  to  duty  as  upon  a  succession  oonoing  to 
the  appellant  from  the  late  Lady  Wolverton,  or  the 
five  nieces,  or  from  both,  and  the  sum  of  money  in 
question  is  said  to  come  within  the  ezpreaa  laogaage 
of  section  2  of  the  floooession  Duty  Act,  1358.  The 
words  of  the  section  am  as  follows  :  "  Every  past  or 
future  disposition  of  property,  by  reaaoo  whereof  any 
person  h«8  or  shall  bocoirK  In  neficialiy  entitled  to 
any  property  or  the  income  thereof  upon  the  death 
of  any  pafiOB  dying  after  the  time  appoiot<>d  for  the 
oomBiMMMaiant  of  tbia  Aot»  either  iaimediati'ly  or 
after  any  mterval,  either  oertauily  oreontmgenrly,  and 
either  originally  or  by  way  of  substitutive Timitation ; 
and  every  devolution  by  law  of  any  benefictal  iuitsrest 
in  property  or  the  income  thereof  upon  the  death 
oi  any  paraon  dying  after  the  time  appointed  for 
the  eommenoement  m  fbia  Aot,  to  any  ouer  p«von, 
in  poese8#ion  or  expectancy,  shall  Le  deemed  to  have 
C  'Cffrred  or  to  confer  on  th«  person  entitled  by  reason 
of  any  such  disposition  or  devolution  a  succession  "  ; 
"  and  the  term  '  sacoeasor '  shall  denote  tha  penon 
■0  entitled ;  and  tii«  term  '  predecessor*  ahall  denote 
the  settlor,  disponer,  testator,  obligor,  ancestor,  or 
other  person  from  whom  the  interest  of  the  successor 
is  .  r  sliall  Ijo  .:l.Tived." 

Before  dealing  with  the  particular  question  now 
ImAjc*  your  lordshipa  fit  will  not  ho  ioqppropgiate  to 
Mjr  ft  wocd  or  two  ttpoii  the  ^kparcnt  togpe  and 
objeot  of  the  aeoHoo  iraiob  I  have  quoted,  what  it 
points  to  is  the  dispoaitiou  of  property  by  reason 
whereof  a  pprsou  becoiutis  b«ue£cially  entitled  npon 
the  death  of  any  person.  The  disposition  may  be 
paat  or  fatnra :  it  way  take  effwt  immediately  or  after 
•n  intOTfiRl;  it  imj  be  oitter  owtaial^  oc  oon- 


tinprnfly;  it  may  be  either  originally  or  bywiyof 
substautivo  limitation,  but  witli  all  theae  safegn«nli 
against  evasion  it  must  be  a  disposition  by  reuon 
whereof  a  person  has  become  benefloiaUy  eatititd 
upon  the  death  of  some  person.  If  a  pecaon  wweta 
confer  by  a  deed  of  gift  inter  vivos  hia  OWlk  williilg 
pr<)perty  it  would  seem  impossible  to  OOtttend  flMt 
this  is  a  new  n;ujL'M''Hioii.  Tt  is  Nimply  a  transfer  irJ^r 
t^imm  of  one  person's  property  to  another,  and  ia  not 
within  the  scope  of  the  Aot  at  all.  Whether  the 
auooeasion  be  operated  biy  diapoaitioa  or  devolatioB 
it  ratut  he  a  ai«Mi««don  upon  death. 

Now,  I  am  unable  to  tindnrstfind  how  the  anncdty 
created  under  the  deed  to  which  I  have  referred  it  ii 
succession  at  all.  If  it  is  a  gift  iuter  vivo*,  deri\-iDg  no 
force  from  the  death  of  anyone,  I  do  not  find  any  word 
in  the  Notion  which  make  it  chargeable  with  dofy. 
If  ch  argeable,  a  voluntary  gift  of  it  by  him,  or  any  put 
of  it  during  his  o  ■vn  life,  would  equally  make  such  gift 
uhirgeable  with  duty,  »nd  the  whole  nature  of  tb'? 
leizislation  aimed  at,  succession  upon  deatb,  would  be 
altered  into  taxation  upon  transfer  of  any  property  bj 
gifts  inter  vims,  and  this  to  any  osteni  of  ramotaoa^ 
so  that  etch  donee,  though  faler  vivoi,  wontd  beeons 
in  turn  the  predecessor,  within  the  me&niuK  of  the 
section,  to  each  subsequeot  donee  of  the  stme 
property,  although  no  new  death  had  intanwiidat 
aU.  bat  aimply  a  ohange  of  pKopciatortbip. 

Tt  ii  obviona  t)  aak  In  thii  eaae  whence  it  is  that 
Lord  Wolverton's  interest  in  thr>  annuity  is  derived. 
The  Crown  contends  that  it  is  derived  fr<RB  the 
nieces,  or  from  L  idy  Wolvcton,  or  from  both.  Let 
us  take  them  separately.  Suppose  these  ladies  had 
waited  to  make  toe  deed  in  question  till  the  death  of 
Lady  Wolverton,  and  had  thus  beooma  estfitisd  a 
possession  to  the  whole  of  the  late  Lsrd  Wolrefton's 
residuary  estatt,  wouM  iht'y  ihvn  li-ivt  l>:'eu  e.iit;t!efl 
to  band  over  all  or  a  part  of  what  kad  become 
absolutely  their  ownP  The  element  of  soooesnao 
upon  death  would  be  antisaly  wantfaig,  and  thoo^ 
the  word  "  toooMnon  **  haa  a  tadinleal  deftnitioBU 

thr  Ant,  tho  whole  scope  and  mefininc;  of  the  Act 

Kiots  to  a  didtiuctioa  between  alieoaaoa  between 
ing  persons  and  a  tnwion  whioh  death  kai 
opsnad  to  a  aaooeaior* 

It  aeoma  to  me  that  tf  thta  oaia  can  be  maintabni 
then  if  A.  inherits  and  pays  hia  succession  duty,  evstj 
donee  from  A.  down  to  Z.  must  pay  it  also.  Sooh  a 
tax  would  be  both  unri"i<.8on!i.;iU>  in  itself  and  im- 
posiiible  of  collection.  The  soooession  to  property 
upon  a  death  is  one  thing,  tha  fkaa  gift  inltr  vAwt  il  a 
totally  difEarent  thing. 

1  am  aware  th^  Uie  Orown  repudiated  tUi  view, 
but  it  ia  II  1 1  permissible  to  repudiate  the  logicAl 
conolusioQ  of  a  contention  by  saying  that  the  Crown 
would  not  indat  npon  each  a  right.  It  will  not  do  to 
throw  over  oonaaquHioeB  whioh  majr  reduce  the 
argument  to  an  ahaordity.  The  qneatum  here  is  the 
true  cons! ruction  of  the  Art.  I  am  unable  to  deal 
with  it  because  I  am  afraid  thsit  1  do  not  uaderttaai 
the  suggestion,  of  one  succession  being  substitntldftir 
another  or  how  in  this  case  it  would  arise. 

The  present  Lord  Wolverton  got  nothing  upon  the 
death  either  of  the  second  Lord  Woltertoa  or  hf  tt* 
death  of  Lady  Wolverton.  The  utmoet  that  eaabe 
sri.l  l  is  tlint  upon  the  occurrence  of  thi'  loath  of  I^df 
Wolverton  the  present  Lord  Wolvcrton's  dtmori 
obtained  the  power  to  tender  effectual  a  gift  whioh 
they  bad  infer  viaot  agraad  to  giva  him  before  tbe 
death  took  plaoe.  *'  Soooearion  in  the  lot  me^ 
not  the  act  of  succeeding  ;  but  property  chargeable 
with  duty  uuder  the  Act,  and,  as  Baron  Bramwell 
pointed  out  in  In  rt  Peyton,  9  W.  R.  838,  7  H.  4  N- 
296,  property  may  escape  tb«  t««  for  oU  tioia  by 
always  passing  iiUer  «i«et« 
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Lon>  Wotmroir  v.  ATKnontT-Gxirtft&Xi. 


ROVSB  OP  L0lt1>9. 


I  am  of  opinion  that  the  antmity  given  by  the 
d««d  of  the  :Jl*t  of  December,  ISSS,  is  not  within 
Kctkm  2  of  the  Aat  at  all.  Lord  Wolvertoa  o«rtitiiily 
obtoiued  nothing  bj  Lady  Wolvatton'a  cleath.  She 
d«lt  with  h«r  mm  inteMt  in  tba  Momrty 
dmiuglierUf©.  r   r--  / 

Ism  not,  of  course,  suggesting  Mi  it  tli"  transfer 
mUr  vimt  of  proptirty,  the  right  to  which  arisoa  upon 
the  death,  can  eacape  the  duty  by  ita  being  transferred 
ta  a  paraon  other  tluui  the  original  tiiooeuor.  The 
Mcewaion  oaoa  craatod,  the  daly  nnut  ha  paid  for  i^. 
bat  I  can  find  no  warrant  in  the  statute  for  a  new 
incoeMion  dnty  being  leviable  upon  the  mme>  property 
or  money  where  oo  mem  dMtb  bM  OTMtad  »•  right 
to  nch  nicceaaion. 

I  hare  hitherto  dealt,  and  only  dealt  with  the 
NooidMatioiiitaeli.  Ifeia  that  leotion  which  impoaea 
tbataac  lite flftMmtli  Motion,  whidi  la  npple- 
tnentary  to  it,  to  my  mind,  places  the  niattpr  beyond 
t'A  possibility  of  doubt.  The  framera  of  the  Act 
contemplated  the  ease  of  the  original  person  intended 
toaaooeed  under  the  dispoaition  or  devolution  spoken 
»l  in  Mdian  2  transferring  the  interest  to  aome 
aOar  parMii.  and  I  tbiak  tba  dEeot  of  that  nart  of 
fictioo  15  with  whioh  wo  are  dealing,  la  that  the 
jfTMjii  to  wboin  such  an  interest  has  been  transferred 
*LaH  stand  in  the  shoes  of  the  person  originally 
mtitltd,  and  shall  be  chargeable  with  duty  at  the 
Mate  time  itud  at  the  same  rate  aa  the  person 
originally  entitled  would  have  been  chaigOaUie  II  the 
intamt  had  noi  baan  lo  tnanaf enred. 

The  aoccearion  to  the  anai  of  money  whioh  created  j 
the  jinnuity  <  '  000  was  a  succession  rendering 
'Jie  suc<-'««aur  imble  tu  the  tAX,  but  the  five  niece« 
were  the  "  successor,"  and  undoubtedly  they  would 
be  liable  to  the  tax  if  they  had  not  already  (wid  it  in 
a  diftTCnt  farm.  But  they  hod  paid  it  in  the  form 
of  legacy  dnty,  and  the  Buocession  Duty  Act  enacts 
that  wajonm  who  ia  charged  with  the  duties  on 
It-g(»tir~  *^,].}^]\  not  also  be  charged  in  respect  of  tin- 
Mute  acquisitiau  of  property  under  the  Succeesiou 
Doty  Act. 

I  do  not  think  that  it  would  be  proper  to  raly  apon 
Iba  fact  that  tba  legacy  duty  waa  charged,  if  it  were 
charged,  erroneonsly— that  could  not  estop  the  ^'r^l^^-Tl 
in  arguing  wbat  waa  the  true  construction  of  the  Act. 
E  l'  I  think  that  it  was  charged,  properly — rightly. 

Looking  ut  the  scheme  of  the  Act  and  the  applica- 
tion  of  the  second,  fifteenth,  and  eighteenth  aectiona 
aa  mlicd  to  the  iaoti  in  tha  ptewnt  oa«a  I  oonf esa 
tbrt  I  Hn  vnabla  to  apf^edata  the  diffloulti«  whioh 
bare  been  supposed  to  snrrn-mfl  it 

It  18  not  Tery  intelligible  to  me  wlint  is  intruded 
hj  the  argument  relied  on  apparently  su  mui  h  in 
the  conrt  below,  aa  to  whether  the  annuity  granted 
to  Lord  WolTerton  waa  one  annuity  or  two  anuuitiee. 
if  (and  it  ii  the  only  inteUigibla  meaning  that  I  can 
attdbote  to  tbeae  phraaea)  H  u  meant  that  fho  loaroea 
from  which  the  annuity  given  t  ■  T.  rd  Wolverton  are 
two  different  sources,  that  is  quiui  true,  but  what 
relerancy  has  it  to  the  question  under  debate  'f  Ltidy 
Woltertoii  could,  and  did,  only  affect  her  own  lift- 
Htate.  On  her  death  nothing  waa  left  to  succeed  tx>. 
The  co-beiresaea,  by  the  annuity  to  Lord  Wolverton, 

£?a  nothing  to  which  a  title  aocmed  by  anyone's 
sth,  and  I  am  unable  to  see,  therefore,  wbat  tli- 
other  suuTce  (lom  which  the  annuity  is  derived  has 
to  do  with  this  queation.  Nor  do  I  aee  what  relation 
the  mode  in  which  people  diapoae*  inter  vaeoa,  of  what 
they  have  got  already  can  wmet  the  qneatian  of  what 
is  only  payable  npon  a  succejsion  which,  by  the 
hypothecia,  is  not  a  new  succf'saiou,  but  a  disposition 
of  property  (iiitHlncil  uijii(>r  an  old 
which  doty  has  been  paid  already. 

Mne  to  be  awmed  iritbout  eaip]«n»tM> 


least  so  far  as  I  can  onderataud,  that  there  is  n  mhw 
Hucctfision,  and  if  there  were  a  new  successi  Mi,  no 
doubt  the  oonsequenoe  woald  foUoir.  Bat  the  only 
point  heing  whether  tbera  ia  •  new  endoaaaton,  or  no^ 
that  appears  in  the  argument  to  be  aaaumed ,  and  then 
an  elaborate  explanation  is  given  of  the  coosequeocea 
that  must  follow  from  that  suoceasion.  For  the  reaaona, 
however,  whioh  I  hav<t  given,  I  think  that  there  is  no 
new  8t]cc?s8ion,  and.  if  Uiere  is  not,  it  ia,  to  my  mind, 
perfectly  immaterial  wbat*  in  feot,  ia  done  wiOk  the 
pro}»  rty  to  wUeh  ft  doooe  bed  abnedy  toeoMded. 

As  to  the  point  upon  the  seventrM^nth  Hnntion,  I 
quite  concur  with  the  Court  of  Appeal  tim';  the  argu- 
ment founded  upon  thnt  section  is  unl. u  ible. 

For  these  reasoijs  I  nm  cf  opinion  that  the  judgment 
of  the  Court  of  A[)<xial  ought  to  be  lewiead,  with  the 
oaual  result  ea  to  uoata,  end  I  auwe  your  lotdahipe 
acoordingly. 

Lord HsRscHELL. — The  Attorney- General,  by  tbn 
information  upon  whioh  this  appeal  hmmi  m  s  ugl  t 
to  have  it  declared  that  upon  the  death  of  the  late 
Lady  Wolverton  eneoesaion  doty  at  the  rate  of  6^ 
per  cent.  baoMne  payable  in  rgapcot  of  the  value  of 
an  annuity  of  £15,U00  per  annnn,  to  which  tiie 
defendant  became  entitled  uu  Ur  a  IrM  to  which  T  will 
call  attention  immediately.  The  Lnvisional  Court  by 
it-8  order  m  i  i>  the  declaration  prayed,  and  tbit  eriar 
was  aihrmed  by  the  Court  of  Appeal. 

The  second  Loid  Welvorton  by  his  will  vested  Us 
property  in  trustese  upon  tmst  to  pqr,  ais^.  nod 
make  over  fbe  whole  iwdne  of  bia  sstate  to  Henry 
Richard  Olyn  if  he  should  be  living  at  the  time  of  the 
decease  of  the  testator's  wife,  and  if  he  should  be 
then  dcaii  to  stand  possessed  thereof  upon  trust  for 
the  person  who  should  be  the  testator's  right  heir  at 
common  law  for  his  absolute  use  nud  Ixsneflt. 

Hfliuy  Kichard  Olyn  died  in  the  lifetime  of  Lady 
Wolverton,  and  at  her  death  the  five  daughters  of  a 


brother  of  the  testjitor,  t" 


liis  right  ht 


entitled  to  his  residuary  estate.  These  ladies  were 
called  in  the  argument  hia  co-heiroaass,  and  it  will  be 
convenient  to  eoopt  this  designation. 

After  the  death  of  tbe  tsstetor  and  H.  R.  Olyn  e 
deed  of  arrangement  waa  entered  into,  to  whioh  Lady 
Wolverton,  the  co-heireesw,  and  the  present  Lara 
Wolvt-rtou  w'T'"'  jiiirtics.  The  arraugeiiieut  wiwi 
founded,  as  the  deed  expressed,  on  the  iir  lunataace 
that  it  waa  contrary  to  the  auppoaed  intention  of  the 
teatator  that  no  part  of  bis  lendoary  estate  sboold 
devolve  on  the  person  for  tiie  time  being  holding  the 
title  of  Baron  Wolverton.  It  ia  not  nt-ci  sniity  to 
refer  to  the  provisions  of  the  deed  so  t'tvr  ua  tliey 
relate  to  what  was  to  be  done  during  tbe  lifetime  of 
Lady  Wolverton,  inasmuch  as  in  my  opinion  they 
have  no  bearing  whatever  upon  the  point  whioh  bM 
to  be  determined.  Ilieir  introdnotion  into  tbe  argn- 
ment  in  the  oonrts  below  tended,  I  tliink,  to  ofasenre 
the  r^l  "[  "'■'I'^i  f^"'^  tl.ns  pfrhaps  assisted  to  bring 
about  whtil  I  ikink  wji-<  im  erroneous  couclumon« 
The  whole  residuary  estate  of  ;ho  testator  expectant 
on  tbe  death  of  Lady  Wolverton  became  by  the 
arrangement  vested  in  trustes^  wbo  were,  as  SOQA  BS 
Lady  Wolverton  died,  to  p«r  out  of  tbe  annnel 
inrome  thereof  an  annuity  of  £15,000  a  year  to  Lord 
^A'l  1 VI '^t  ri ,  (hi'  aj)pellant.  This  is  thn  aiinnity  in 
question.  It  may  bu  well  to  add  that  there  W'.s  a 
farther  trust  in  case  of  the  death  of  the  then  Lord 
Wolverton  to  pay  a  like  annuity  to  the  person 
for  the  tine  being  holding  that  title.  I  pauae 
here  to  call  attention  to  the  legal  position 
of  the  parties.  But  for  the  deed  of  arrangement 
the  co-lieire8(<8g  would,  ou  tbe  death  of  Lady 
Wolverton,  have  beooaui  entitled  in  possoasion 
to  ^  wbole  t)t  tito  rssidnary  pwiipsrly  lot  by  fb^ 
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testator.  The  mif  title  wbidi  the  appellant  had  to 
any  pert  of  it  was  derired  from  tbe  asv^ment  oon- 

taineid  in  tbe  deed  under  which  they  lia  1  vt  ated  the 
property  in  trustees  in  part  for  his  benefit.  It  is 
only  virtue  of  this  assignment  that  he  is  entitled 
to  tha  annuity.  Legaqy  doty  at  tba  nAa  ol  3  per 
cent,  (the  tsta  applicaUe  to  the  ease  of  niaeee  taking 
a  benefit  from  an  uncle)  has  been  paid  to  the  Grown 
ia  r<>s(K'ct  ul  the  wliole  of  the  residuary  estate. 

There  can  bo  no  doubt,  as  was  admitted  by  the 
OrowD,  that  the  diapositiou  by  tbe  testator  by  reason 
wfaereof  the  oo-heirease«  became  entitled  to  his 
residuary  estate  upon  the  death  of  L'idy  Wolverton 
conferred  a  succeesion,  and  that  they  became  "sue* 
oessors"  and  the  testator  tin  ir  •  prt-iw-sscr  "  within 
the  meaoiug  of  the  second  section  of  tbe  Sooosssioo 
Dutgr  Aot.  I  take  it  to  be  eqneUy  dear  that  the 
MooiiMioa  eana  into  exietauBa  ae  soon  as  the  testator 
died,  and  that  ita  creation  was  not  pmttnoned  until  the 
death  of  the  tenant  for  life.  Indeed  this  wh'? 
adu.itted  Ly  the  Soiicitor-Geueral  as  soon  as  his 
attention  wa-i  called  to  the  terms  of  the  tpotton 
waking  it  applicable  to  naet  diqweitiona. 

It  was  contraded  for  the  CWwn  that  ^e  ditpoeition 
oontaiaed  in  the  deed  of  arrangement  also  creetefi  a 
succession  to  a  part  of  the  same  property — viz.,  the 
annuity  on  the  death  of  Lady  Wolvertou  ;  that  the 
successor  under  this  disposition  wee  the  app<>Uaot,  the 

SredeoeMsors  being  his  cousins,  the  oo-heinesM.  Tbe 
iapoeilion  oontained  in  tbe  deed  of  arrangemeot 
oanie.  it  WM  raid,  within  the  very  terms  of  section  2, 
and  not  the  Its^  h  *  '  v  nifit  were  the  mere  transfer 
from  one  person  to  auother  of  a  part  of  the  saooession 
already  created. 

It  was  Bot»  howeter,  argoed  that  in  suob  a  case 
there  were  two  enoceaMJia  who  eame  into  possession 
at  the  death  of  the  t.-rii\iit  for  life,  but  thit  the 
disposition  by  way  of  assignment  by  the  original 
successor  created  a  new  snooessioa  which  was  sub- 
stitated  for  that  oonferred  1^  the  prior  disposition. 
I  do  not  wonder  that  the  eootanttoa  was  fhnt  limited, 
ior  it  would  otherwise  inevitably  have  follotrr  d  tLfit 
if  property,  to  which  a  person  was  eotitted  expectnut 
on  a  death,  bad  passed  by  de«d  inter  vivoi  a  dozen 
times  by  way  of  gratuitous  assignment  daring  the 
lifetime  of  the  tenant  for  life,  a  dozen  dnties  would 
ho*e  be«k  payable,  although  the  last  assigtie«  only, 
vonld  baTO  aoquired  the  property  in  powesiBion. 

I  will  assume  for  the  piir;-  >flM  of  argument  that  the 
disM«tion  contained  in  the  dt-ed  of  arrangement  was 
such  as  to  satisfy  the  terms  of  section  3.  In  my 
opinion  it  was  beoaofle  the  LeflMlatoie  thought  th«t 
an  ^enation  by  a  sneoeeMW  of  hli  snooession  might 
be  tboaght  to  be  within  those  terms  that  the  fifteenth 
section  was  framed  as  it  is.  But  before  referring  to 
the  provisions  of  that  section  I  will  deal  irith  the 
arKximeut  presented  on  behalf  of  the  OiowiL 

I  am  unaUe  to  find  in  the  Aot  any  warrant  for  flw 
liiew  that  a  ancoession  once  created  can  by  the  act  of 
the  soooessor  cease  to  exist  and  another  Buocession  be 
substituted  for  it.  The  words  of  section  10 
are  precise:  "There  shall  be  levied  and  paid 
to  Her  Kajesty  in  respect  of  every  snoh  sno- 
osMcm  a«  aloteaaid"  the  following  duties: 
and  these  are  made  dependent  on  the  relatiouahip  of 
the  predecessor  and  sncc^-saor  Tliis  provision 
operates,  in  my  opinion,  as  soon  as  the  dispoeition  is 
made  by  which  a  snocesaion  "  is  oonfened.  MffTB- 
over,  "  sooo-Mton  "  denotes  hj  clause  1  any  property 
^ergenUe  with  duty  under  the  Act.  Ko  doubt  the 
tuneof  paymeot  is  tixf>d  by  section  20,  but  this  is 
quite  a  differ^it  tliiug  from  the  obligation  to  pay. 
TIii>  tiuip  of  I  1}  lueijt  is  to  be  when  the  successor  "or 
auy  person  in  his  right  or  on  his  behalf  "  shall  become 


platwthal  at  the  time  the  Mooesmn  falls  in.  i 
petion  In  right  of  tiie  sncoessotr,  and  not  tbe  i 
himself,  may  be   i  tititlpi^  to  the  po^sessioD.  The 
original  successor  is  none  the  less  called  the  suooeuor. 

I  have  not  forgotten  the  argument  of  the  8olicit<>r- 
Geuecal  that  an  alienee  for  v^ue  does  not  becomes 
new  snooessor  idthoogh  a  gratuitous  alienee  does,  and 
that  the  language  I  have  referred  to  ia  thus soffictentty 
satiaded.  I  shall  deal  with  this  argument  when  I 
come  to  consider  the  Ijth  secti  u  of  tlii>  A  t.  It  iom 
not  touch  the  point  I  am  now  ooocerued  with-^thst 
section  20,  to  say  the  least,  aflocds  no  support  to  As 
argument  that  one  on  whom  a  aaaBsnrion  has  bses 
conferred  can  destroy  it 
pay  tb»  dnty  whioh 
it. 

And  when  M  flOme  to  let^ion  44,  which  providsi 
who  are  to  Ini  '^perlonatly  aooouotable"  to  Bat 
Miijesty  "  besides  the  saeoessor."  amongst  thoss 

&itii>-d  are  "every  pfrMon  in  whom"  ftiy  property 
m  ject  to  such  duty  'shall  be  viinted  by  aiieuatiou 
or  other  derirativu  title  at  th"  time  of  the  suooeMior, 
becoming  An  iotecest  in  po8sessi<in."  Here  agaut 
Iheie  is  nothing  to  suggest  that  a  parson  who  hss 
r.nce  been  a  successor  has  (  aaed  to  be  so  if  prior  tc 
the  time  of  the  succeisi-jii  Liecoming  an  interest  in 
possession  he  ha^  alienatod  it. 

It  was  anrued  that  the  provisions  of  section  31. 
telaittng  to  the  mode  of  aseessm^t  of  the  da^,  in 
tbe  case  of  real  estate,  would  hardly  be  WodtsMeif 
in  those  provisions  the  word  tuoosssor**  wan  hdd 
to  rtftT  t:j  til"  L.ri^iiJHl  H'.ni.cf^s'sor  and  not  to  hi« 
alienee.  1  think  the  ai>pHcatiou  of  this  section  raaj 
give  rise  to  difficulty  iu  oertain  oases.  But  it  is  to  be 
observed  that  it  does  not  defcsnnino  etthsr  who  i*  to 
be  charged  with  the  duty,  when  it  attaches  or 
becomes  payable,  or  what  to  hf  its  rate.  It  is 
merely  a  rule  tot  asoertainiug  the  amount.  And  the 
difficulty  is  not  got  rid  of  by  adopting  the  argument 
of  tbe  drown,  fdr  it  is  just  as  great  in  the  oase  of  an 
alienation  tar  a  money  consideraliOttf  wllioh*  ifc  ii 
FirJtnittPd,  OCR  not  make  the  alienee  a  new  aaoosMOr 
tui  m  tuo  t^ise  (if  ti  gratuitous  alieination.  It  is  not 
necessary  to  ei}>r>  hisv  opinion  on  the  operation  ' 
that  section  (which  was  discussed  in  Th«  Solicit' r- 
(teneral  v.  The  Law  Revertwnary  Society,  21  W.  B. 
854,  L.  R.  8  Bx.  233),  it  is  enough  to  Mjtiut  i» 
affords  no  sufficient  reaeon  for  departing  worn  wiat 
ippt  ftrs  to  me  to  the  unambiguous  meaning  of  tb? 
leading  provisions  of  the  Act  to  whiub  i  have  called 
attention,  and  whioh,  it  must  ha  wmemhwd,  aff^ 
to  roallj  and  penonalty  alika, 

t  am  not  giuprisetl  that  4^  notion  that  the 
gratuitous  alienation  of  a  etiocesaion  before  the  time 
for  payment  of  the  duty  arrives,  creates  a  new  sue* 
cession  ousting  the  original  one  and  U  c-i  iiiing  snb- 
stitnted  lor  it,  finds  no  countenance  in  tbe  proviaoDS 
oltheAet.  In  the  present  ease  fta  eootentton  of  tte 
CroTvrt  of>erate8  in  favour  of  tbe  revenue  t^nd  incressa 
the  amount  of  the  tax,  bat  in  many,  and  perhaps  ths 
majority  of  cases,  it  v,  )li11  have  precisely  the  con- 
trary effect.  It  would  bo  strange  if  a  person  in  whooi 
a  sucoessiOD  had  been  created  by  a  stranger  in  blood, 
and  in  respect  of  which  tharefbca  a  duty  of  10  per 
cant,  would  be  payable,  should  be  able  by  a  gratoitool 
alienation  to  his  sou  h-Torf  the  liprith  i>:-cii,rr«d  to 
reduce  the  duty  payable  to  1  per  tit~  It.  fjeema  to 
me  inoonsistant  Wnh  the  entire  scheme  of  the  Act 
that  when  once  a  soooession  has  been  created  and  the 
liability  to  duty  hae  attached,  a  meio  «>lno*>J2 
assignment  of  the  rif^ht  v^«t«d  in  the  successor,  faiy  tbs 
disposition  of  it,  or  aoy  part  of  it,  sbonld  alter  As 
succession  duty  and  make  another,  and  it  uiny  he  n 
lower,  duty  payable  at  the  time  when  the  sutioesaiuu 
isUs  intu   ' — 
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ppfore  procpfding  t<^  mn^iirlcr  thn  I  'th  amotion,  I 
j;4y  refer  to  the  only  authoritii  H  T  aui  h«  are  of  hear- 
fflg  upon  the  qupstion  whetbHr  t)je  nlihnation  of  a 
wcceMnon,  or  the  creation  of  a  oew  succewton  by 
ilienation,  can  to  extinguish  the  original  roooemion 
Hto  (Mt  rid  of  tbfl  du^  wlKkdi  luw  beooma  leviable 
tai  tbargfMt  in  nuptet  of  it. 

In  Sr/iV) r  - 1';  r  n'  ,  Tl'-  Law  Hei'ertionary  Soa'etjf 
the  Court  of  Exdjt-ijut'r  laid  down  certain  oondiuions 
M  efltabliahed  on  a  considprntion  of  tlie  various 
wctioDS  of  the  Act.  They  held  thai,  tchonffh  the  duty 
ii  not  payable  ttntil  the  time  oi  aotaal  enjoyment  of 
A*  MOpertj,  "  the  title  to  the  nioceaaion  dates  from 
tte  owpoamoD,  and  tbm  ie  rerer  any  title  to  the 
jroperty  free  from  thr  luty,"  and  that  jf  raon  who 
iM  had  a  succ^sion  conferred  upon  him  cannot  by 
parting  with  it  prevent  it  from  being  a  auooeanon. 
The  only  cMM  whirh  affords  any  sanpott  to  th«  idea 
tliat  a  new  tnoMHion  ran  take  the  place  of  an  old  one 
ulnrt  Coopfr  and  Allen,  25  W.  R.  301,  4  Ch.  D.  802, 
It  p.  824,  deeided  by  Jeaael,  M.R.  In  that  ca«e,  A. 
Kid  B.,  tenant  fi  r  life  and  remainderman,  >  TiVr  yf-ii 
their  ^&t«s  for  money  to  C.  in  fee.  C.  died,  having 
devised  to  D.  in  fee  ;  D.  paid  dntf  «  bto  nooession 
itom  0.  It  was  liald  that  do  mon  dnt  j  «onld  be 
payable  on  fha  doath  of  iL,  tho  tanani  for  lifew  It 
Dust  be  borne  in  mind  that  the  caae  related  fr,  r^^n! 
estate,  and  that  it  was  a  special  one,  inasmuch  aa  C, 
hsvjDf;  thken  a  conrejance  from  tb*' t  'lmi;*  for  life, 
ume  at  once  in  possessioD  of  the  laud  and  the  income 
■od  noAta  thereof,  in  re^«  ct  of  which  a  suooeesion 
kad  been  created.  JobmI,  M.£.»  waa  of  cpmion  tliak 
^  eooveyanoe  to  0.  d!d  not  orcate  a  new  nioaeiiioD, 
and  that  it  be  had  remained  owner  until  the  death  of 
tket»nant  for  life  the  duty  payable  on  the  death  of 
tb-  i  s  HLit  for  life  by  the  remainderman  would  have 
htm  payable  by  C,  bnt  that  inasmnoh  as  a  i>ew 
•tMeesBion  was  created  by  the  deviao  to  D.  and  the 
dtath  of  O.,  the  onlj  dn^  P*J*U«  «M  on  tbi^  new 
NasMiion.  Tliat  now  loecasmon  aroaa  from  a  new 
iJUfontion  making  the  suooession  to  property  de- 
p»Dd*nt  on  a  new  death,  and  it  related  to  real  estate ; 
it<»  caae  is  therefore  quite  distinguishable  from  the 
present.  But  there  are  obeervations  of  Sir  Oeorge 
}e«sd  which  have  a  bearing  on  the  present  caae.  I 
acaf ess  that  I  And  *  difficolW  in  following  some  of  the 
mmnSBtt  of  fhe  leaned  juage.  Re  oonttdered  that 
hecaiwe  D.  succeeded  m  the  death  of  C  ,  md  that  was 
a  oew  aucceaaion,  duty  could  only  be  payable  on  that 
'ucce««ion,  and  the  duty  which  attacbea  by  reaaon  of 
ths  odginal  dirooeition  was  no  longer  payable.  Why, 
hi  aaki^  ibonld  a  sucoeaaor  who  is  in  possession  of 
pnpciljf  pay  two  duties  P  The  Crown  ha*,  he  gays, 
by  the  merger  got  the  benefit  of  reducing  the  eatate 
cmce  iiK  rt-  Tn  tlie  fe«  simple  on  which  there  is  a 
tiKxeaaiou  and  a  sucx  ottsor  coming  in  pays  the  duty. 
Further  on,  there  occurs  the  foUoiring  painagr  :  "  I 
thmk  it  ia  ymj  diffl4wU  to  give  tnj  mnaMrna;  to  the 
exceptioa  from  the  16th  seorioo  of  alienations  oon- 
faning  new  snooeseions,  unleaa  it  h&a  the  meaning 
vhieh  I  attribote  to  it,  because  if  the  alienation  dots 
D<it  coijftT  a  ij'iw  sii'jte6hi<  III ,  (int  v  i**  t<j  be  paid  at  the 
■ai&e  rate  and  time  as  on  the  original  siUKeasiun — that 
you  are  to  wait  for  the  pnyaeBt.  If  it  oonfm  a 
■•V  ■aecrwion,  then  of  oomo  jm  will  get  payment 
MwUeheftr  eaeeeMion  eoBwaarafc.**  Again,  in  dia> 
OMsmg  the  effect  of  the  14th  section,  wLi  h  ip;  li  h 
only  to  personalty,  the  learned  judge  tu^ya  lliiit  it 
▼ould  1 -■  -!iigiiln.r  if  ui  the  ot  realty  more  than 
OM  duty  waa  payable  in  case  of  derolution  ou  death 
dating  the  lifetime  of  the  tenant  for  life  "  becauae 
the  Act  was  intended  to  *—"ttr  the  daty  upon 
peraonalty  and  realty.**  jind  be  adde  further  on : 
"In  the  caae  of  Hucc-'fi-Rifin  to  rf:il  <^Nfn,tH,  fli,.  i,'],]i::t. 
^  the  Act  is  to  let  the  last  suoceasion  pravaii  j  but  as 


regards  personal  i^n^atp  it  is  enacted  that  the  hi^eet 
duty  shall  be  paid.  '  I  cannot  see  how  the  reastwiinj^ 
of  the  learned  judg^  establishea  that  in  the  CHse  befire 
him  there  could  be  only  one  sucoessiuu  duty  payable, 
and  that  in  respect  of  thenew  HUMenion.  The  merger 
of  which  the  learned  ji»dga  apeaka  did  not  arise  by 
rirtne  of  C.'e  tSapetMoo,  for  the  fee  simple  was  Teeted 
in  C.  during  his  lifetime  just  as  much  as  in  D.  after 
his  death.  It  arose  from  the  fact  of  his  taking  a  con- 
veyance from  the  tenant  for  life  as  well  as 
from  the  person  entitled  to  the  succession.  Ue  was 
thereupon  entitled  to  the  estate  in  immediate  posaea- 
sion.  But  the  posseesiaa  to  which  be  then  beoame 
entitled,  and  bis  right  to  ^  nOOioe  and  profits  of  Hhm 
land,  wfis  not  derived  from  the  conveyance  to  him  of 
B.'e  Huccession,  but  solely  from  the  fact  that  ho  waa 
the  owner  of  A.'s  life  estate.  If  he  had  purchayed 
this  only  be  would  have  be>en  equally  entitled  to 
possession  of  the  land  and  to  the  income  and  proflta 
thereof.  If  he  bad  only  purchased  the  auooession  ho 
would  at  that  time  and  down  to  his  death  have  been 
f'i;tit](Ml  to  ri'  ifher.  The  devise  by  C,  !  >  D.  created 
H  8ucce«lion  in  respoct  of  property  wLicli  was  not  at 
^at  time  the  subject  of  any  suooession— namely,  the 
ettate  during  tM  life  ol  A.  I  think,  with  all 
respect.  Hiat  Jmnk  lf.B.,  overlooked  theee  faeti. 
When  D.  came  into  poseession  of  the  land  by  reaeon 
of  C.'s  devise,  he  undoubtedly  became  entitled  in 
possession  t.  il  b accession ,  and  duty  became  then 
payable  iu  roapect  of  it,  though  the  original  succes- 
sion had  not  then  become,  iu  the  language  of  section 
44,  "  an  interest  in  noiiearian."  would  eqoa'ly 

have  been  payable  if  0.  had  never  aoqnhred  any  tiOe 
to  the  remainder  in  respect  of  which  a  succession  had 
previously  been  conferred,  and  no  title  thtreto  had 
pasted  to  I). 

It  ia  not  nectaaary  to  determine  what  duty  or 
duties  beoame  payaUe  hf  D-  Nor  is  it  necessary  to 
deoida  whether  in  the  oaaa  of  real  eetate  the  ohieet  of 
the  A«t  ia  to  let  tiie  laet  taoooasion  pravail.  Booh  a 

conclusion  cannot,  however,  in  my  opitjion.  be 
deduced  from  FPction  15,  which  only  prescribes  what 
duty  is  to  be  paid  where  a  new  succession  has  not 
been  conferred.  The  argument  derived  by  the  learned 
judge  from  a  consideration  of  the  provisions  of  seoUooi 
14  in  oonnection  with  aeetion  16  ia,  in  my  opinion,  not 
a  eonnd  one.  It  is  not  oorreot  to  say  that  the  Bao- 
cession  Duty  Act  was  intended  to  asainiilate  the  duty 

XQ  personalty  and  realty.  Even  iu  the  view 
pted  by  the  learned  judge  the  assimilation  was 
not  oonplete,  for  whilst  in  the  case  of  personal 
eetate  if  there  were  eevenl  eoocessors  by  death  to  the 
interest  of  tbe  original  successor  before  it  fell  into 
poaaeasion  tbe  higheat  rate  of  duty  is  iuipoeed  which, 
if  every  siHi  i  SM  r  had  been  ^iil  ji'ct  to  duty,  wi  iM 
have  been  payable  by  any  one  oi  tljem.  In  the  c^ise  of 
realty  the  rate  was  aaid  to  be  determined  by  the  last 
■neoaeeion,  and  might  ther^oie  be  the  lowest  instead 
of  tiiebi^at. 

But  in  truth,  bo  far  from  assimilating  realty  and 
personalty  for  purposes  of  the  duty,  the  Act  created  a 
fundamental  distinction  bt'fwt  eu  them,  and  that  to 
the  advantage  of  realty.  For  whereas  in  the  case  of 
personalty  the  duty  waa  charged  at  tbe  prescribed 
rate  iqmn  the  oapiUri  valne  of  u»  property  anooeeded 
to,  in  tbeoaeeOTTCalty  tbedmrge  waatobeaawaaed 
only  on  tbe  basis  of  succession  to  a  life  interest.  The 
j^trovision  for  asseaament  contained  in  sectioo  21 
aiTords  a  reason  for  the  reatdotion  Of  DMltlnn  14  to 
successions  to  personalty. 

I  proceed  now  to  examine  somewhat  mora  eloe^'ly 
the  language  of  aaetion  15.  The  latter  part  of  that 
section  providee  that  where  any  succession  shall, 
before  the  aucceasnr  shall  1  hvc  become  entitled 
thereto         to  tbe  sttooeaaion  already  confenvd)  in 
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poBsetnon,  bsvc  In  ,„  im  .  bted  by  alipnalion  or  by 
any  title  not  conferring  a  new  iiiic««8«iou  in  any  other 
person,  then  the  do^  payable  in  respect  thereof 
■hall  bit  paid  at  the  same  rata  and  tiiDa  aa  tha  same 
woold  have  tMen  payabla  if  no  •noh  alienatioii  bad 
bet-n  rnado  or  derivatiye  title  created 

As  I  hjtvM  already  stated,  a  part  of  the  sucoesaioa  to  i 
which  the  co-heiregiws  wore  entillt  ti  b<M  Hme  vested  by 
aiieoatioD  in  the  appellant.  The  lhbo  therefore  seems 
to  OOIM  wiUlii&  the  Tery  words  of  scotioo  16.  For  I 
eaa  no  ffton&d  lor  a  dutinction  between  the 
traoafer  by  alienation  of  the  right  to  reoeive  the 
whole  of  the  personalty  which  if  fii' jvct  of  the 
euijccfsioQ  or  a  part  of  it.  It  argiie<l  on  behalf 
of  the  Crown  that  the  word  "  alienaiion  "  most  be 
ooofined  to  alienation  for  Taluable  constderatton ;  that 
tbe  words  "  not  oonferring  a  new  anooeaBion " 
qualified  the  word  "  alienation  "  as  well  as  thr>  words 
which  immediately  follow  it,  and  that  erery 
jrrntuidiUH  hIihihu  in  luufct  create  a  new  succession 
substituted  'or  the  one  fruiu  which  it  was  derived. 

I  have  already  given  r<e«8cns  for  *M«Mng  ttia  latt 
of  theae  propontiooa  ill- founded. 

If  tiM  woid  "aHraiation**  waa  onlyintendad  to 
apply  to  cajea  in  which  it  was  in  respect  of  n  money 
iXfUSlderation,  why  were  no  words  to  that  efTect 
inserted  f'  I  think  ihat  tlicre  is  no  warrmit  for 
patlinj^  any  limitation  upon  the  word  whicti  is  not 
fotud  m  the  temia  ot  tbe  seotion. 

Am  in  my  oipinion  no  new  succ^sion  waa  ovMAad  in 
tha  money  to  wbioli  flie  H]>;>dlant  has  beoome 
entitled,  ir  is  immaterial  whether  the  words  "not 
oonfeiring  a  new  saccesftion  "  do  or  do  not  qualify  the 
the  word  "  alienation."  Hut  I  think  it  right  to  state 
that,  in  my  opinion,  they  do  not,  and  the  fact  that 
tbev  do  not  strengtiiaoa  the  arguments  whidh  I  bave 
•danoad  aa  to  tha  aohane  of  the  Legialation. 

It  ia  orafanily  not  oonstruing  tbe  words  "by 
alienaUou  or  by  any  title  not  conferring  a  new 
succession"  according  to  their  granituatical  rneaninfj 
to  refer  the  words  "  not  oonfrrring  a  new  suet«8Hion  " 
to  "  alienation  "  aa  well  aa  to  "  by  any  title."  And 
if  I  am  right  in  tliuihing  that  mere  ahanatkm  of  an 
flsiatin^  succession  does  not  of  itself  create  a  new 
lUOoeMioo,  then  the  section  may  be  construed 
according  to  its  grammar,  andia  dnwninthiailMinier 
one  would  have  expected. 

It  is  true  that  8ir  Oeorge  Jessel,  in  the  case  already 
lafenrad  to.  exproMed  tSa  opinion  that  the  wordu, 
**not  oonferriiig  a  new  mooeaalon**  apply  to  the 
word  "alienation"  as  well  ss  to  the  words  "any 
title,"  thoMgh  be  confesstd  that  in  that  view  the 
pr  1  111 :ij!ir  v.fiH  not  jieifert  or  beyonrl  criticism.  Tin' 
rnason  h<>  gave  wa«  that  it  would  he  very  diihcult  to 
any  what  title  there  could  be  conferring  a  new  sncoes- 
Btim,  if  nut  an  alienation,  I  do  not  think  the  reason 
a  aoond  one.  A  auoeesaion  might,  for  example,  before 
it  fell  into  possesaiuu,  have  devolved  by  death  upon 
another  person  or  persons,  so  as  to  create  a  new 
succession.  Such  person  or  persons  are  ternied  in 
aaotioD  14  "other  successor  or  successors."  It  was 
naoHMry  to  insert  after  the  wwda  "by  any  title" 
til*  words  *'  not  oonfarring  a  nair  aooosesion,"  otber- 
wiM  thero  would  have  been  a  oonflict  as  regards 
personalty  between  the  1  Uh  and  l  '>th  sections.  t)n 
the  other  hand,  a  i^ucct  ssiou  might  by  operation  of 
law  become  vested  in  some  other  person,  as,  for 
example,  an  assignee  in  bankruptcy,  which  would  be 
n  title  not  croiting  a  naw  succession.  But  I  can  see 
nothing  either  in  the  terms  of  the  section  or  in  the 
reason  of  ihe  thing  to  suggest  that  an  alienation  by 
instrument  iridr  ri'Ks,  which  merely  traiijiferred  the 
intecest  of  the  sucoessor  or  some  part  of  it  to  some 
oUmt  panon,  iroald  cnato  a  naw  succession.  In 
mdi  a  «M8  flifl  Mmia  profMify  paiMi  into  powewion 


on  the  same  death  ;  and  though  by  a  trniiMdi^n 
tutrr  viv(>«  another  nerson  is  substituted  for  the 
original  sucosaaor,  I  oa  not  think  it  can  rewsonahly 
be  said  that  «•  a  naw  anooeamm"  waa  tharabf 

ferred. 

For  f]jr  r.  nsons  I  ha\  ■  -^ven  I  am  of  opinion  tint 
the  1  jth  Bectiuu  applies,  awd  that  the  duty  p»y;iblt- 

10  respect  of  the  property  into  the  possession  of  which 
the  appellant  oame  is  to  be  paid  at  the  same  rate 
and  noe  aa  the  aame  would  have  been  pajrable  if  no 
alienation  had  been  made  by  the  oo-heireeses  sad 
they  had  themsf^lires  beoome  entitled  in  possession. 

1  l  avi-  SM  :;ir  )iiH,inly  dealt  with  the  case  on  a  COO- 
sideratiou  of  the  terms  of  the  statute  as  if  the  matttr 
were  rt»  it^kgra  nnafTected  by  previooa  decisions.  It 
was,  howerar,  aigned  for  the  Crown  that  the  case  of 
the  AUomey-Omervt  t.  GeeO,  IB  W,  fi.  iM9,  11 B. » 
Kx.  2f5.1,  MfM  an  authority  in  favour  of  their  con« 
tention  that  the  l.jth  section  was  inapplicable.  I 
do  not  think  so.     In  that  case  a  father  and  son 
being  tenant  for  life  and  tenant  m  tail  under  a 
settlement,  the  entail  was  barred  and  the  estates  settled 
to  their  joint  appointment^  and  anbjeot  thanto  to  the 
nsea  of  the  »ariier  settlement.  Tbay  aftarwards 
appointed  a  term  to  a  trngtfH>,  on  trust   to  nw 
£'20,000  for  a  younger  son.    On  the  money  becuni- 
ing  payable  to  hiiu  upon  the  des'/ii    t  the  original 
t«uaat  for  life,  the  question  arose  whether  duty  was 
})ayable  at  .1  per  cent,  as  npon  a  succession  derind 
Icon  Ilia  btroUMT,  or  at  l  per  oenL  only*  Tba  oooft 
bald  the  former  dnty  payable.   It  waa  eonlaadsd 
that   section   l.'j   applied,  and  that  the  same  du'.v- 
only  waa  payable  as  the  tenant  in  tail  would  hare 
paia   on  succession  to  the  entailed  estates.  That 
case  seems  to  me  far  removed  from  the  present 
one.    It  was  impossible  to  say  with  any  reason  that 
Lord  Eustace  Cecil  succeeded  to  tba  £20,000  Iff 
reason  of  the  vesting  in  bim  by  alienation  of  a  portion 
of  the  succession  to  which  his  brother  was  entitled 
under  the  original  settlement.    If  the  entire  interest 
of  the  tenant  in  tail  under   that  settlement  had 
bean  conveyed  to  Lord  Eostaoe  Cecil  he  would 
have  taken  nothing  at  all,  in  the  event  which  hap- 
pened, ina.sniuch  as  the  tenant  in  tail  died  with- 
out i^sue  in  the  lifetime  of  the  tenant  for  life.  By 
the  diseotailiui^  deed  the  estate  of   the  tenant  m 
tail  became  t  idargbd  to  tui  estate  in  foe.    If  he  had 
survived  his  father  he  would  have  taken  within  the 
meaning  of  the  12th  aeotion  under  a  dispoeitian  made 
by  himself,  and  not  undar  the  orinnal  aatllamant. 
liow,  therefore,  could  it  bo  said  that  tlie  charge  created 
in  favour  of  Lord  Ivastace  Cecil  vested  in  bim  by 
alienation  the  succession  to  which  the  t-  iiaiit  in  tail 
was  entitled  under  the  original  settlement  or  anj 
part  thereof.    The  decision  in  no  way  conflicts 
virith  the  oonduaion  at  which  I  hava  anired.  Then 
may  have  been  aoma  ditargance  in  the  laaaons 
given  by  the  learned  judges  in  the  case  which  I 
have  been  considering  for  the  couclu&ioQ  at  which 
they  arrived,  but  there  is  nothing  really  inconsistent 
with  the  construction  which  I  have  put  upon  the  loth 
section.    On  the  contrary,  according  to  the  report  of 
tha  oaaa  in  the  LawJournat  (139  L.  J.  Ex.  201),  which 

11  fuller  than  that  in  the  Law  Reports,  Kelly, 
f'.B.,  said:  "If  the  charge  had  been  made  or  the 
term  had  been  created  out  of  the  original  auccesaioD, 
it  would  have  come  strictly  within  the  words  of  thi» 
sectiou  of  the  Act  («.«.,  the  15th)  and  would  have 
created  no  new  sucoesaion  at  alL" 

In  Braylrooke  v.  The  Attorney-Qmeral  Lord  WeOS* 
ley  dale  said  that  the  li3th  section  was  meant  to  meet 
the  simple  case  of  a  person  having  a  right  to  h 
succession  within  the  meaning  of  the  Act  tot&Uy 
alienating  that  right  to  another  person  before  the 
anooaaiion  opna,  or  aarnng  out  »  dorifntiva  intocmt 
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from  it,  in  which  caae  the  section  provides  th»t  the 
•MBTiee  or  the  penon  having  the  derivative  title 
»hall  ataod  on  the  aanie  footing  as  the  Msignor.  But 
if  there  ia  aometlmig  different  from  •  mere  transfer 
of  the  interest  or  a  part  of  it,  if  there  is  a  title  con- 
ferring a  new  succession  in  any  other  person,  then 
Ih*  Imh  section  doee  not  ipply. 

In  The  Attomey-Gtnrral  v.  Ytlvtrton,  Martin,  B.,in 
ddiverin^  the  judgment  of  the  majority  of  the 
ernut.  said  ol  the  15th  section  :  "It  rowni  to  os  to 
nfar  to  a  nedes  of  property  dtfltannt  fram  tiwt  oa 
which  the  duty  is  claauaed  in  the  present  case — that  is 
to  say,  a  reveraiunary  property  in  respect  of  which 
the  ».;Aignr^>  vrooldbavelMmlMUetodiilylNitwlueh 
he  has  assigned.** 
'than  is  tiins  a  considerablo  w«Mit  ol  judtdal 
in  n^port  of  tho  vim  wbuih  I  ham  ex- 
The  tdiem*  of  the  Aot,  m  I  have  mesented 
U  to  Jc^^r  Inrdytip-?,  appears  to  me  to  be  clear,  con- 
sisteiit,  aud  eq  nil  able,  and  it  ia  arrived  at  by  giving 
to  the  proTiaions  which  impose  the  duty  and  which 
determine  its  rate  wd  time  of  pojniMit,  and  the 
who  are  to  bo  aeooontelibmr  itt  iMr  aatiinl 
ineaoinr. 

KiTBW  uriTed,  then,  at  the  oondoaion  that  duty 
■was  payable  &t  111'  saTii.' rjitv  Mod  time  as  if  llie  co- 
heireasee  had  noftde  no  ahenation,  tbe  only  question 
which  reouuns  in  whether  the  payment  of  legacy  duty 
at  3  per  cent,  on  the  entin  mMxmrj  eatate  of  the 
testator  renders  the  doty  of  8  per  oanC,  wUeh  would 
odwKwise  have  been  payable  on  the  succession  in 
qoeslioii.  no  longer  payable.  This  de{>eud8  on  the 
ooodudiri^  prnvisiiiii  of  section  ;  s.  It  cnHi-ti  that 
"  DO  person  charged  with  the  duties  oa  legacies  and 
tbsree  of  p^raooal  estate  under  the  Le^^^  Duty  Acts 
•liaU  be  charged  also  with  tbo  dohf  grantad  tbk 
Act  in  respect  of  tiba  samo  aoqnlsraon  of  tha  aama 
property."  It  is  clear  t^at  thr^  cn  heiresses  conld  not 
nave  been  called  on  to  pay  any  further  duty  on  the 
Mtjj>erty  which  they  assigned  to  the  appellant. 
Havioff  paid  the  legacy  duty,  no  sucofssion  duty 
would  have  b^^en  payatla  \sj  them  at  the  timeof  Lady 
Wohrcrtcm'a  death  or  mf  other  time.  If  I  am  Tight 
ia  Oa  viaw  wliidi  I  haiva  expressed,  that  the  alieoa- 
tioo  did  not  create  a  new  succesnion,  it  seems  to  me 
to  follow  that  tbe  Crown  cannot  bo  entitled  lx)th  to 
V<^i>  \  and  succession  duty  in  respect  of  th<»acquipition 
ai  tbe  same  property,  on  the  same  death,  whether  by 
the  saooeaMr  or  bis  aM%Baa>  I  think  any  other  oon- 
wonld  ba  nmaaaooable,  and  amtnuy  to  the 
I  of  tbe  enactment. 
Pnr  the  reasons  I  have  given,  I  think  the  judgment 
o^Li  to  be  reversed,  and  judgment  entered  for  the 
(kfendant«,  anthoiMte. 

Lmd  MACVAOHTBir.—"  The  Act,"  it  has  been 
■afaawed,  a  difBcnlt  Act"  (4  Cb.  D.  82.}). 
"sJid  the  'licta  are  not  1,  as  difficult  to  c.  ii^i  I  t  than 
tbe  Act  its«-lf."  So  said  a  distinguished  judge  speaking 
of  the  Suocession  Duty  Aot,  1853.  I  cannot  help 
thioking  that  there  is  a  good  deal  of  trath  in  that 
•sying,  and  just  a  touch  of  warning  which  IllO  author 
of  the  observation  himself  might  sometimes  perhaps 
(if  I  may  venture  to  say  so)  have  kept  in  view  without 
m:.r'  priety.  HiipiiiTy  the  provisions  of  Tlie  Aul  li"iir- 
>Bg  Upon  the  question  now  before  the  House  do  not 
present  any  very  great  difficulty,  and  «vin  lllB  tfi'da 
sn  less  embaixaHiiig  than  tmwL 

The  dispoaition  wBcb  yonrlordtbliNi  havatooon- 
lider  tn  connfction  with  the  Act  relates  to  the 
icndTiaTy  eattitt;  bequaatlu  d  by  the  will  of  the  second 
Lcrrl  ilvprton,  who  dn'  i  m  November,  18S7.  Ho 
left  a  widow,  but  no  issue.  Ue  was  succeeded  in  the 
title  br  his  nephew.  Tho  tliird  bavoD  died  nnmarrird 
a  Jaly.  188h.  Bia  laeoMMK  «m  hia  farotiwr,  tha 
appelJauk  - 


Under  the  limitations  oontaiQed  in  the  testator's 
will  the  third  baron  would  have  become  bntitliHl  to 
tbe  test«tof'«  reaidoaty  estate,  which  was  or  very 
great  vmliia,  ttlMhad  enrTived  tha  testatur'a  widow. 
But  by  reason  of  his  death  in  her  lifetime  the  whole 
residuary  estate,  subject  to  the  widow's  l»fe  intereat, 
cjiriiM  In  bo  held  in  trust  for  thu  i  t  r>  tn  who  might  at 
the  time  of  the  widow's  death  answer  the  description 
of  the  testator'a  light  heir  at  common  law." 

Now,  the  oo-iieueaaea  of  tha  teitator  at  tha  time  of 
his  death,  and  at  the  time  of  death  of  tbe  third 
baron,  were  the  Ave  datightt^rs  of  the  testator's  next 
brother,  who  had  di»'d  ia  the  tesfat<-'r's  lift^timtj 
wittiout  male  isaii'-.  If  they  bad  nevsr  existed,  tho 
third  baroo,  and  after  him,  tbe  appellant,  would  have 
been  tbe  testator's  heir-at-law. 

In  this  state  of  tiunga,  in  otdar  to  owif  ont  what 
was  supposed  to  have  Men  tbe  teatatra'a  intention, 
ard  to  prevent  the  property  passing  away  from  the 
title,  and  in  order  at  the  same  time  to  make  suitable 
provision  for  the  co-heiresses,  a  family  arrant;  uput 
was  oome  to  between  the  oo-beiressee,  the  appellant, 
and  the  testator's  widow.  The  co-heiresses  and  tha 
appellant  brought  in  their  contingent  iutaiea^  and 
tbe  widow  gave  up  her  life  intereat  in  certain  Mdic 
iliiiri  R  producing  an  income  of  over  £.'jO,000  which 
had  fallen  into  the  residue  on  the  death  of  the  third 
baron.  Tbe  scheme  of  the  arrangement  wa«  this: 
The  income  of  the  bank  shares  was  to  be  used  to  pay 
an  annuitr  of  £19,000  to  tbe  appellant,  and  annniiiea 
to  the  co-heireeses  during  the  widow's  life,  tbesarplm 
income  during  her  lifetime  was  to  be  accumulated. 
On  the  doath  of  tho  wi  lo  ,v  LLTtnin  lipitu!  i^iim-i  were 
to  be  paid  to  the  oo-heiresses  out  of  the  accumulated 
fund,  supplemented,  if  neoessary,  by  the  accnmulatiou 
of  the «^laa  inooma  of  tha  entire  eetate after  pay* 
ment  tiiereoiit  of  an  aninnty  of  £15,000  to  the  holder 
of  the  title  for  tbe  time  Ixnng  during  the  period  of 
accumulation  ;  subject  tu  these  provisions  the  property 
was  to  bo  ai  ttlod  M  to  go  along  -.vi*!!  thi'  *it!e.  Tho 
arrangement  was  embodied  in  a  de«d  dated  the  3I«t 
of  Dmember.  )88H,  by  which  the  widow  asstglied  to 
tmctece  Iter  interest  in  the  bank  ahacca*  and  the  oo- 
hairasBei  and  tbe  appellant  Mrignad  to  tha  aana 
trustees  all  their  itttenit  in  Am  Mntoc^aieiianarf 
estate. 

The  teetator's  widow  died  on  the  4th  of  January, 
1894.  The  five  oo-heireesea  survived  her.  The  accu- 
mulated fund  was  than  Sufficient  to  answer  the 
claims  of  the  oo-heuresses,  and  so  a  further  period  of 
accumulation  commenood,  during  which  the  ap^Uant, 
as  the  holder  of  thf  barony,  became  entitl>'d  under  the 
trusts  of  the  deed  of  arraugemeut  to  th"  iininiity  of 
£15,000  payable  out  of  the  testator's  residual  y  eHititc. 

On  the  death  of  the  widow  the  Commissioners  of 
Inhiod  Revenue  claimed  and  received  legacy  da^  at 
the  rate  of  3  per  centum  on  tbe  whole  of  the  testator's 
refiduary  eetate.  In  addition  to  tbe  lega  y  duty  so 
c  laimed  and  paid  tho  commis''ionwr8  claiiiictl  succoHsion 
duty  upon  tbe  annuity  of  £lt>,UOU  as  upon  a  succe.xsiuii 
coming  to  the  ^pellant  from  tbe  t»'stator's  widow  or 
from  the  oo-lieiraaiGa,  or  bom  both  the  widow  and  tbe 
co-beire<ws.  Tlie  chiim  waa  held  good  in  the  Qdeen's 
l?nnoh  Divnsion  and  in  the  Court  of  Appenl.  The 
matter  now  remains  for  your  lordship's  dettTiuination. 

The  question  depends  simply  on  the  etrciit  of  two 
sections  of  the  Succession  Duty  Act,  the  13th  and  the 
18th. 

Seetion  enaots  that  "when  .  .  »  say 
snooesrion  shall,  before  (he  enccewor  shall  have 

become  entitled  thereto,  or  to  tho  income  thereof  in 
j)08se8sion,  have  become  vesttnl  by  alienation  or  by  any 
title  not  conferring  a  new  succession  in  any  other 

Knon,  then  the  duty  payable  in  ceepeot  thereof  shall 
paid  at  the  iMne  xste  and  time  as  ttw  same  would 
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ha,t9  "bouk  payable  if  no  tucb  •Ueaitioa  h»i  been 
made  or  denvatiTa  WSo  oreated." 

I  may  observe  in  pausing,  with  all  def(>rence  to  Sir 
George  Jeasel,  M.R.,  that  I  cannot  see  any  rtason 
why  the  expresaion  "  not  conferring  a  new  succession" 
should  bo  r«ad  as  qualifying  the  word  "  alienation  " 
M  well  M  the  wordd  "  any  tHIa.**  Not  that  that 
constrnction  would  irrnke  any  practical  diffprf^nc,  ' 
But  it  is  not  wanted  :  iL  riitliir  cunfusf^s  the  meauiog, 
and  it  is  forbidden  by  the  structure  of  the  sentence 
aooordiag  to  the  ordinary  rules  of  grammar.  A  mere 
aliMation — a  men  traoner  of  a  eabsisting  foooenion 
— >aBniiot  oonlera  new  suooession.  But  a  new  suooee- 
aion  may  of  course  be  conferred  by  a  title  in  which 
alienatit  II  [a  followcKl  by  a  transmissioa  oi  intareat 
biifure  the  succession  vests  in  possession. 

It  seems  to  me  that  the  oaae  which  jtm  lord- 
ship* bare  before  voa  ia  praciaalj  the  owe  «on- 
templated  fai  the  19th  leotion  of  the  Aot.  I  do  not 
think  that  the  transaction  in  respect  of  which  the 
commissionera  are  now  cltnuiiug^  saooession  duty 
could  bo  dpscribed  more  accurately  than  in  the  very 
words  of  that  •••otton.  The  saoceesion  of  the  co- 
heiicesPM— that  is  to  say,  the  residuary  estate  of  the 
tHitator  to  which,  at  the  date  of  the  deed  of  arrange- 
ment, the  oo-htrireseea  were  contingently  entitled,  and 
w  liich  was  chargeable  wi  l;  Juty  on  the  death  of  the 
widuw,  became  to  the  extent  of  £lo,000  per  aonnni 
vested  by  alienation  in  the  appellant  as  the  holder 
of  the  bMoof  before  the  oo-henrBiMa  beoame  entitled 
therato  in  poeeceslon,  and  fhmvfore  if  the  15th 
section  had  stood  alone  th<  !i:ty  p.  able  in  respect 
thereof  to  the  extent, of  the  annuity  would  have  had 
to  be  paid  at  the  same  rate  and  time  as  the  same 
would  have  been  payable  if  the  deed  of  anrnngeoient 
htd  not  been  amonted  and  no  enoh  alienation  had 
been  made.  But  then  the  provision  R^  the  end  of  the 
18th  section  oomes  in,  which  en?i(jt'^  Ih  it  no  person 
charged  with  the  duties  (ni  It'^'ULics  iir.d  shares  of 
personal  estate  under  the  Legacy  Dutv  Acts  in 
respect  of  any  property  subject  to  such  duties  shall 
be  charged  also  with  Ihe  dutr  granted  bv  the 
Snooession  Doty  Aot  in  rf  spectof  the  tame  acquisition 
of  the  Fiiiur  pru])  rty  Now,  if  the  alienation  in 
question  had  not  been  made,  and  if  the  whole  of  the 
testator's  residnary  estate  had  come  to  the  co- 
hekMan,  they  could  not  have  been  ohtt^ged  with 
•iiooesaiott  dnty  on  any  part  of  their  mooeHum.  The 
charge  for  succession  duly  would  have  been  cleared 
by  the  pa}meut  of  le^^acy  duty.  It  followB,  there- 
fore, frum  the  combined  oi)'-r:ition  of  the  l.'jth  and 
18th  seotiona  that  no  succession  daty  can  now  be 
elaimed  in  rvepeot  of  the  annuity  of  £15,000  piqrnble 
to  the  appellant  as  from  the  widow's  death  Ont  of  the 
income  of  the  lettatcr's  residuary  estate. 

fikirif.'  for  myself  I  hardly  tii  ;i/k  i'  necessary  to 
say  anything  more.  And,  indeed,  I  should  not  have 
nippoied  the  question  open  to  argument  if  it  had  not 
been  argued  ao  atrennouly  on  the  part  of  the  Crown. 
However,  ae  the  olaim  for  dnty  baa  been  made,  and 
made  wiih  success  iu  both  the  courts  below,  it  would 
■oarcxly  be  res{>ectful  to  omit  ail  zefercnoe  to  the 
Judgments  under  review. 

£  the  Queen's  Bench  the  gnmnd  of  dedaian  which 
I  bcKete  oommenda  Itadf  to  ^ovr  lordshipa,  tiiongb 

argued,  was  not  even  noticed  in  the  judgment  nf  thn 
court.  It  was  supposed  by  the  court — I  do  not  know 
why— that  the  defence  rested  on  two  grounds,  and 
two  grounds  only.  One  was  that  the  annuity  which 
lieeame  payable  after  the  widow*a  death  ont  of 
the  succession  of  the  co-heiresses  was  the  same 
aunuity  which  was  payable  during  her  lifetime  out 
of  the  ini-OMjtj  of  the  1  ij.k  shares,  and  that  in  fnit 
tbete  was  only  one  annuity.  The  other  was  that 
tin  mniif  pajablo  after  the  widow's  death  wae 


payable  under  a  oontraot  for  valuable  oonddnlifln 
m  money  or  money*a  worth  within  tb»  tneaobg  of 

H<  I  ti<  n  IT.  Both  those  grounds  were  plainly  on- 
tcnable,  and  both  were  properly  rejected  by  tlie  Coort 
of  Queen's  Bench. 

In  the  Oourt  of  Appeal  the  same  arguments  wen 
repeated.  They  met  with  much  the  t«ne  fate.  Ani 
the  re*l  g^und  of  defence  fared  little  betti^r  there 
than  it  did  in  the  Queen's  Bench.  It  suffered,  I  Uiia*, 
from  being  found  in  bad  company.  All  the  learned 
judges  of  the  Court  of  Appeal  say  that  Lord 
Wolverton's  annuity  was  "  a  new  suooeesion  "  beoanai 
it  was  not  a  continuation  of  the  old  aanoi^,  but  oaaa 
into  existenoe  for  the  first  time  at  the  widows  dea^ 
That,  hnwMvcr,  wiis  not  the  point.  The  point  ■w%%, 
that  the  annuity  to  which  Lord  Wolverton  beoams 
entitled  after  the  widow's  death  wm  carved  oat  of 
the  aoooaaaion  of  the  oo-hcireMsa,  and  waa  akenlly 
alienation  of  nart  of  their  eneoeadoo. 

Besides  holding  that  the  annuity  wm  &  "new 
succession,"  both  Lord  E«her,  M.R.,  and  iiigby,  L.J.. 
relied  on  a  proposition — a  "larger  pro^Kjsition," 
Lord  Esher  calls  it,  which  they  attribute  erroneously, 
I  think,  to  Martin,  B.  They  both  seem  to  think 
that  Martin,  B.,  differed  from  Lord  Wenaleydals 
as  to  the  true  meaning  of  section  15.  Now,  Lord 
Wensleydale's  opinion  is  to  be  found  in  his  judgm -nt 
in  Braybrooke  v.  AitofHe^-OenfraL  In  that  case  he 
dissented  from  the  majority  of  the  House,  but  the 
decialon  did  aot  tnm  on  the  Idtb  aaetioa  at  aQ. 
What  he  said  about  aeotion  16  waa  eWfer  dirtwm,  bat 

it  was  ■nnt  nt  vjiriance  with  anything  ?ai !  by  th'' 
other  noble  and  learned  lords  who  took  part  in  the 
cfise.  The  opinion  of  Martin,  B.,  in  the  view  of  Lord 
Kiher  and  Bigby,  L.J.,  is  to  be  eztraoted  from  oat 
sentenoe  in  the  report  of  ihe  case  of  die  AUormf 
GfnrmI  V.  Cfcil  aa  given  in  the  Law  Reporta.  From 
that  sentence,  divorced  from  the  context,  they  conclude 
tbat  Martin,  B.'s,  opinion  was  that  an  alienation  in  s 
family  settluoient  was  not  an  alienation  within  the 
meaning  of  section  Id.  With  all  deference  to  the 
Court  of  Appeal  I  must  say  thmt  I  oaa  find  no 
foundation  for  sach  a  singular  notion  rither  fai  the 
Act  itself  i>r  in  anything  that  fi  ll  from  T^I:-irtin,  B. 

There  was,  no  doubt,  one  point  which  came  under 
discussion  in  connection  with  the  Suooeasion  Daty 
Aot  on  which  Martin,  B.,  did  diffiar  frooa  Lora 
Wendeydale,  bat  Chat  pohii  had  no  nimmm  to 
section  l.i.  The  point  of  difTerenoe,  as  explained  v«y 
fully  by  Lord  iSelborue  in  OharUon  v.  Atiorufv- 
Genrral,  27  W.  R.  921,  4  App.  Css.  427,  was  a  point 
upon  the  general  pnndples  of  law  applicable  to  tfas 
execution  of  powers.  On  that  Lord  Wenaleydala 
differed  not  only  from  Martin,  B.,  but  aloo  frooi 
Lord  Cranworth  and  the  House  of  Lords. 

The  report  of  Attorney -Oenrral  v.  C-  j'  hi  the  Lc^r 
Journal  ('69  L.  J.  Excb.  2tU)  seems  to  be  morf 
accurate  than  that  in  the  Law  ReoorU.  The  expree- 
sion atttibotad  to  Martin,  B.,  in  the  Law  Bq^ttUtix 
wldeh  Lord  Baher  and  Bigby,  L  J.,  diacowr  a 
difference  of  opinion  between  that  learned  judge 
and  Lord  Wensle^dale,  wd  on  which  to  tome  extest 
their  judgment  is  based,  ia  not  to  be  found  in  the 
report  in  the  Law  JovraaL  In  the  oorrespooding 
passage  in  the  Law  Joumat  Martin,  B.,  actually 
expresses  his  concurrence  with  Lord  "Wenaleydalak 
referring  obviously  to  the  passage  in  Braybrmyke  V. 
'  Alttirnfy-dentral,  where  the  noble  and  learuel  1  .  r! 
deals  with  section  15.  That  section,  he  aays,  was 
meant  to  meat  the  simple  case  of  a  person  ha^ng  s 
right  to  a  saocoesion  within  the  meaning  of  the  Aet 
totally  alienating  that  right  ta  another  person  beforS 
the  sucL'i's^ji,Ti  falls  into  {.osneaaion  or  carving  cnta 
derivative  intereet  from  it,  in  whiflb  oaae,  his  lorddi^ 
ohMTvai,  *'fhe  aeotion pratidea  that  Hm  aadfnoMac 
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penou  haviiig  the  derivstiTe  title  sh&ll  stand  on 
At  wme  footing  m  the  aasigoor ;  hot  if  there  ia 
(omething  different  from  a  mero  tranafer  of  the 
ictereit  or  a  part  of  it,  if  there  ia  a  title  oocferhug  a, 
oew  mocee'i  vi.  n  an^  olfafr  ptt«n«  tbin  tiM  lAtil 
KctioD  do«B  not  t»ppl7*** 

I  think  the  appHl  ihonid  1m  dlowtd,  irilii  ocnlt 
both  here  and  bdow. 

Lofd  Morris. — I  am  of  the  same  opinion. 

Lord  Shahs. — I  am  also  of  the  same  opinion* 

Judgmmt  amtalvi  from  reverted ;  the  retipom4t$A  f9 
to  the  apptllaid  the  n>tts  Mh  here  and  below. 

Solidtora  lor  the  appellant,  Ikmpat,  Bucht^ff,  &  Co. 

8alidtorltetlMX«poiid«i«,  The  HalkStor  ^  Itdand 


N«T.  19. 


From  Q.  B.  Div.  ) 
{A,  L.  Smith,  Kigby,  | 
•od  Collins,  L.JJ.)  ) 

Bnxutas  v.  Hollowat.  (a) 

Utdn  and  teruant — Employment — "  Building  which 
eawali  thirty  /ec(  in  heiyht " — Building  being  eon- 
jfNeM  to  eaxeei  thirty  feet  in  height— Building  nt 
ti)iie  (.f  ticcideut  fii't  f.rrefdiii'j  (hut  height — IVorkmen^B 
Vvnn>tuBaUm  Aa,  16U7  {GO  A  61  Vict,  c.  37).  «.  1, 
tub  swfiws  1 ;  «.  7,  tnb-^eeHon  1. 

'j'y  ffdioii  7.  ixl-sfftion  I,  nf  the  WorJimrni  Compeii- 
mtHd*  A:i,  1697,  **  This  Act  aJudl  apply  uidy  lu  empioy- 
nent  .  .  .  on,  in,  or  about  any  building  which 
thirty  /tet  in  height,  and  i$  either  being  eon- 
1  or  repawtd  hf  mmne  of  u  teaffcMing,  or  being 
imtilithtd." 

Udd,  that  the  Ad  difjt  ufA  uppiy  '<>  ev,phitjinent  on  a 
■uil'Jittij  tn  anirte  uf  ereetiun  which,  at  the  time  qf  the 
ooddtMlt  does  not  exceed  thirty  /eet  in  ha'ghl,  bui  whiehp 
■ha  emplelei,  wOl  exceed  that  heighL 

Appeal  from  the  judgment  of  tl;f  judge  of  the 
QerkenwaU  County  Court  upon  a  claim  bj  the 
■ppeUant  for  compensatioa  under  tiw  WornMni'i 
Cneipswitinii  Act.  1^97. 

tW  eppcilaat  tntf  *  kbounr  in  the  employment 
of  the  rMpTinrlfnt,  a  buiHer.  In  July.  ISO'-',  the 
nrtpTQiieui  was  er«cUag,  by  means  of  a  &aafFuIding, 
k  Wildbg  in  accordance  with  certain  plans  which 
•bowed  that  the  building  when  completed  would 
eneed  fMrty  feet  in  height  The  appellant,  who 
WM  mplojed  by  the  rf-ipondpnt  on  the  building, 
WM  injoml  by  a  brick  failing  upon  his  head.  At  the 
lime  of  the  acci  u  ut  no  part  of  the  building  exceeded 
thir^  feet  in  height,  the  highest  point  being  twenty- 
lix  net  alnvn  tiie  Miement. 

Hie  county  court  jndge  held  that,  as  at  the  time 
of  the  sectdent  the  buildiug  did  not  exceed  thirty  feet 
to  height.  ttiH  A  t  did  not  ffplj,  and  gnrt  jndfinent 
for  the  rt^pcndent. 

By  section  ",  sub-section  I,  of  the  Workmen's 
Compensatioa  A«(,  1897»  "  Thia  Act  iludl  apply  only 
to  soploynMBt  .  .  •  on,  fai,orab(yatanyoaildipg 
which  exceeds  thirty  feet  in  heigtit,  ai  1  i  ithcr 
beiog  constructed  or  repaired  by  means  of  a  soaffoid- 


Baiitt*i  H^'f.li'^s,  for  the  appellant.— The  t^t  whether 
lh«  Act  applitsa  IB,  will  the  ouildingexc«ed  thirty  feet  in 

(«.}  Beported  by  W.  h\  Bakry,  Esq.,  Barriiter- 


height  when  completed.  The  actual  height  at  tbe 
time  of  tiM  MciaeDt  is  not  material.    Supposa  a 

building  exce  ding  thirty  feet  in  height  were  being 
detuolished,  it  is  inconceivable  that  the  Act  would 
cease  to  appl^  the  mom  kI  tht  building  oeafeed  to  b,* 
more  than  tbirtgr  feet  in  height.  Thaowanty  ooiurt  judge 
WM  fhttwiion  wran|p< 

i\'^-rj,  Q-''.,  Hiiil  -1.  IT.  (TroMf,  for  rwpondnit, 

were  nut  ualled  upon. 

A«  L.  iuXTK,  I«.  J.— The  quertton  w«  have  to  decide 
is  whether  a  building  in  course  of  erection  which  at 
the  time  of  the  accident  do<^B  i<ot  ntcerd  thirty  ff^i  lu 
height,  but  which  when  completed  will  exoend  that 
bei^t,  Qomae  within  tha  wurds  of  section  7,  inb- 
seotion  I,  of  the  Aot.  I  do  not  stop  to  Bpecnkte  why 
the  liiuit  of  Iicight  is  put  at  thirty  feet.  It  8«  eots  clear, 
however,  that  the  Bstuio  words  occur  in  section 
sub-section  2,  of  the  Factory  and  Workshop  Aot, 
1895.    8«ction  1,  sub-section  I,  of  the  Workoieu's 
Compensation  Act,  1897,  provides  that  "  if  in  any 
employment  to  which  this  Act  applies  personal  injury 
br  accident  arising  out  of  and  in  the  course  of  the  em- 
ployment is  caiise^i  to  a  workman," bis  empl  i>  er  HLtill 
pay  compensation.    In  order  to  fiud  out  what  are  the 
employments  to  which  the  Acc  applies,  I  turn  to 
section  7,  sub  sootion  1 ,  which  provides  that  the  Act 
shall  apply  only  to  employmuut  {inter  alia)  "on,  in, 
or  about  any  buildiuK  which  exceeds  thirty  feet  iu 
height,  and  is  either  being  constructed  or  repaired  by 
meHiis  of  a  HcafToldiug.  ur  beiijg  demolished."  Cau 
auy  words  be  plainer  P   This  wai  clearly  a  building 
whiflih  did  not  exceed  thirty  feet  in  height.    Ic  is  said 
that  we  ought  to  read  in  the  words  *'  or  which  in 
intruded  to  exceed  thirty  fe«t  in  height."    I  cannot 
do  so.    The  judgment  must  therefore  be  i 

RiOBY  and  CoLLDta,  LJTjr.,  oonoaned. 

Appeal  ditmiteed. 

Solieitat  for  the  pkinlii;  Eiward  Clarke, 
Sjlieiton  for  tliadefendfliit,  fT.  Surd  A  Spn, 


Not.  19. 


From  a  B  T)  iv  \ 
(A.  L.  Smith,  Kigby,  and  \ 

GoUini.  laj^  j 

WOODHAM  V.  AtUOmOTBAKSPOBT  Co.  (LrjCITKD).  (a.) 

MaeUr  and  $ervant—&l^fk>iimei4^"Fadory"—rn' 
loading  ship  by  mennt  of  ermut  on  quay — Injury  to 

V'fyrkyniin  <•>'  ihip--  Workmen's  ('ompeitiKt(itin  Act,  1897 
(tlO  dE-  61  Vict.  c.  iil),  »a.  1,  7 — Factory  and  Workshop 
Atl,  189A  (MAM  Fief,  e,  37), «.  29^  aei-iscfuMi  1. 

A  ivorhman  wai  employed  by  ehipoumert  on  board  a 
thip  to  assist  in  miliMiding  oaeet  of  cartridge*  by  meant 
of  U  crane  on  to  u  qn-ny.  Tht  crduc,  ruhich  was  standing 
on  the  quay,  wat  worked  by  mtuM  of  a  chain,  at  the  end 
of  which  wat  attac/ied  a  basket.  The  workman  placed 
the  coses  tn  the  basket,  and  the  baeket  and  He  eontenU 
were  hoieted  on  to  the  quay.  When  one  of  the  oases  wat 
beiii'j  placed  in  the  h'i»k-et,  it  exploded  and  kiUt»l  the 
workman.  Ujion  a  claim  bg  hit  widow  for  eoautema- 
tion  under  the  Workmen't  (hmgpeniation  Act,  1897, 

Held,  that  the  workman  woe  kiUed  by  an  acddent 
ariting  out  of,  and  in  the  eourte  of,  hie  emfJoyment  in 
irr  ahotit  inachinenj  Wied  i)i  the  pruceM  of  uuloadiiiy  on 
to  a  quay  within  the  meaning  of  the  Act;  and  (Aot, 
tAsrq/w«,  the  Aet  emptied* 

Appeal  from  the  docision  of  fhr  jnr?pp  of  the  Bow 
County  Court  upon  a  question  uf  iiiw  bubnutted  to 

(a.)  Keported  by  W.  F.  Bakbt,  JSaq,,  Barrietar-i 
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him  by  an  arbitrator  appointed  VOdut  tin 
Corapeusatiou  Act,  1897. 

The  appellants,  the  Atlantic  Tran«poit  Co. 
(limited},  were  the  ownenof  the  atMinihip  Manitoba, 
•ad  tliA  respondent  was  the  ividow  of  WiUMm 
Woodham,  and  she  claimed  compengatton  ander  the 
Workmen's  Coinpeuaatiou  Act,  on  behalf  of 

herself  and  bflT  liv*  «liildl«B  foc  tlw  dwttl  of  liir 
husband. 

The  following  facta  were  admitted :  Ob  {he  6th  of 
Jnlv,  1898,  the  late  William  Woodham  wae  employed 
with  other  men  by  the  appellants  in  unloading  tiiie 
Kti  n-u«hip  ManitJlxi,  and  wiis  uii  that  date  killer! 
while  working  on  the  Manitoba  at  the  Koyal  Albert 
DodkSt  tliA  CMHua  of  death  being  injoiat  vMMived 
tiwoagh  an  axpliMdofi  of  two  naiM  of  primers.  The 
Mttniteha  ma  at  the  time  of  the  aooidant  ly  n  g  u,  thn 
quay  of  the  Royal   Albert  Docks,  No.   22  shed, 
moored  thereto.     The  deceased,  together  with  a 
nmnber  uf  other  men,  was  sent  by  the  foreman 
■tevedore,  Henry  Webb  (who  was  in  charge  on  behalf 
of  Ute  appdlanta  of  the  work  of  unloving),  with 
instructions  to  unload  and  discharge  the  cases  of 
cartridgei  that  were  stowed  in  the  said  vessel.  The 
I      s  of  cartridgeH  w.  rc  urloaded  in  tnc  foUowiiig 
manner;  The  vesafl  was  lying  by  the  side  of  tlie 
qqif .    The  oases  were  bnMiglit  from  the  bold  by 
uiMiifl  of  an  ln[dxMi]io  «nna  wUoli  wm  standing 
on  the  quay.    Tbe  otMi*  was  worked  by  a  dbain, 
on  the  end    of   which    chain    was   attached  a 
wicker   basket.     The  basket    was    at  all  times 
attached  to  the  crane.    The  cases  in  question  were 
brought  out  of  the  baggage-room  of  The  Manitoba. 
The  men,  among  whoa  was  the  deoeased  William 
Woodham,    pUced    the    cases    intri    tlii"?  Vrtsk«'t, 
whereupon  tbe  crane   was  iet   iu  luutiuu  luxd  thi! 
basket  and  its  cont^u^s  wero  hoisted  from  the  voasel 
and  placed  on  the  quav.    The  crane  was  worked  by  a, 
man  named  Woods,  who  was  in  tlie  enploTaMnt  of 
tbe  appellants.    About  seventeen  oases  were  safely 
landea  oy  the  crane,  and  the  crane  returaed  fat  the 
last  set  of  cane '  m  i  l  Hit  btisk<;t  was  being  loaded  by 
the  said  William  Woodham  and  aootbcr  m&n  named 
William  Connor.    Four  of  the  remaining  five  cases 
had  been  ^aoed  ia  the  basket,  and  the  fifth— the  last 
ease  of  aiu — ^bsing  a  ease  of  pdmen,  or  peroosdon 
caps,  wa«  put  into  the  basket  by  the  deceased  WtlHam 
Woodham,  when  it  immediately  exploded,  and  the 
i1>h: i  .ised  William  Woodham  waa  struck,  with  others, 
by  the  exploded  pritaera  ur  percussion  caps  and 
killed.    Tm  Manitoba  was  unloaded  on  to  the  quay. 
The  crane  was  hired  bj  tbe  ai^peUsiats  iioiiL  tho  dook 
company. 

The  county  court  judge  held  that,  as  the  word 
"  factory"  ia  section  7  of  the  Workmen's  Compenaa- 
tion  Act,  1M7,  included  a  "dock,"  the  deceased 
man,  whoHM  Mnploiyad  in  a  ship  in  the  dook,  was 
employed  in  a  dodr,*'  and  thererore  the  Act  applied. 
He  accordingly  gave  judgement  for  tbe  respondent  for 
aii  agreed  amount  of  £270.  The  Atlantic  Transport 
Oo.  appealed. 

By  seotioa  1,  sub-seotioa  1,  of  the  Workmen's  Com- 
pensation  Aet,  1897,  '*  If  fal  any  employment  to  wUeh 
tliii  Art  applies  personal  injury  by  accident  ariffinfc 
out  of  and  in  the  course  uf  thf  employment  is  caused 
to  a  workman,  hi3  employer  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation  in 
accordance  with  the  first  schedule  to  this  Act."  By 
section  7,  sub-section  1,  "  Thi«i  Act  shall  apply  only 
to  employment  .  .  .  on,  or  in,  or  about  a  railway, 
ftiL'tiiry    ^    ,  liy  -iiiL--i>clion  2,  •"  Factory '  has 

the  same  meaning  aa  in  the  Factory  and  Workshop 
Aols,  1ST8  to  1891,  and  also  ioolodes  any  dock,  wharf, 
quay,  warehouse,  machinery,  or  plant  to  which  any 
pruvisioD  of  the  Factory  Acts  is  appUed  by  the  Factory 


and  Workshop  Act,  1893,  and  evr  ry  laundry  worked 
by  steam,  vrater,  or  other  mechamuJ  '  pow^.'  "  Bj 
sub-sectioo  3,  "A  workman  employed  in  a  factory 
which  is  a  shipboildiog  yard  shall  not  be  eubdsi 
from  this  Act  by  reason  only  that  the  aooideotasois 
outside  the  yard  in  the  course  of  his  work  upon  a 
vessel  in  any  dock,  river,  or  tidal  water  near  tbe 
yard."    By  section  23,  8ub->*i  otion  1,  of  the  Factory 
and  Workshop  Act,  1895,  certain  provisions  of  tks 
Factory Aots  were  to  have  afliNt  *<  at  if  {«)  etwydstik; 
wharf,  quay,  and  warehonaa  and,  bo  far  nUw 
to  the  process  of  loading  or  unloading  tbscefraa  er 
thereto,  all  machinery  and  plart  iri  1  ia  that  procMi 
.    .    .    were  included  in  tbti  word  '  factory '    .  .  . 
and  as  if  the  person  who  by  himself,  his  agents,  or 
workssea  temporarily  uses  any  soah  machineir  (or 
the  befoEO-inanlkMMa  purpose  wen  Ihm  oomqMr  el 
the  laid  jfnakm.  .  .  . ' 

Jose]>?i  WaUrm,  Q.C  {B         Kl?hum  with  him},  for 
the  appellants.— By  aectiou  1,  sub-section  1,  of  the 
Workmen's   Compensation  Act,  1897,  the  aocidsnk 
lunst  arise  oat  of  and  in  the  course  of  tbe  emplov- 
ment  to  wbiah  the  Aot  appUss.    Section  7,  sab-  , 
section  1,  enumerates  the  employmsnts  towbiohths 
Act  appliM,  one  of  them  Ming  employment  la  a 
'  factory  '      Ftiotory  is  defined  in  sub-section  " 
and  that  detiuuion  refers  baok  to  the  Factory  aca 
Workshop  Act  of  1895,  whioh,  by  section  23,  sub- 
section 1  (a),  includes  in  the  woid  fsotocy  "  evsiy  , 
dock,  wharf,  quay,  sad  warehooM,  and  ao  fisr  as  . 
relates  to  the  process  of  loading  or  unloadmg  tkf^~ 
f  rum  or  thereto  all  machinery  and  plant  u»ed  m  iL  ^: 
process."    Those  sections,  when  read  together,  mean 
that  the  accident  must  ari«e  out  of  and  in  tbe  course 
of  the  workman's  employment  on  or  in  or  about  a 
dock,  wharf,  quay,  or  warehouse,  or  on  or  ia  or  about 
machinery  ana  plant  med  in  the  process  of  loading 
or  unloading  from  or  to  a  (I  ii  k,  whirf,   quay,  or 
warehouse.   The  deceased  man  here  was  killed  while 
employed  on  a  diip  in  a  dock,  and  the  first  question 
is  whether  he  was  killed  while  empliwed  in  a  "dosk.*' 
The  county  court  judge  held  tiiat  Be  was  none  Os 
li  ^■(  rtiipliiyr-ii  in  a  (look  because  ho  was  employed  on 
a  ship  in  a  dock.  This  involves  that  "  dock  "  includes 
OfO^tbing  in  the  dock.    This  is  too  wide  a  construc- 
tion of  tiM  AoU   **Dook"  includes  only  the  hud 
part  of  Hia  dodk.  OHiSffwisa  every  person  emploved 
in  any  capacity  within  the  area  of  the  dock  would  be 
included.    The  deceased  man  was  employed  in  a  ship, 
not  in  a  dock.    Sub-section  3  of  M«^i  ti  hi  ~  tends  to 
show  that  a  ship  in  a  dock  is  not  part  of  tbe  dock, 
otherwise  that  sub-section  would  be  unnecessary. 
FLirther,  the  inolusion  of  machinery  for  loading  and 
unloading,  whioh  is  commonly  on  board  1h»  s*Bj), 
would  be  unnecessary  so  fur  n.^.  the  word  "  dock"  :i 
ooncemod  if  a  ship  iu  a  dock  wero  part  of  tbe  dodi. 
Tbe  county  court  judge  was   therefore  wrong. 
Secondly,  did  the  aooidflot  arise  while  tha  daoeaiiiil 
man  was  employed  on  or  in  or  about  loaohlneif  or 
plant  used  in  the  process  of  loading  or  unloadinf 
Bom  (ff  to  the  quay  ?   No  doubt  the  basket  wts 
attached  to  the  crane,  and  so  far  was  part  of  the 
crane,  and  the  deneased  man  was  injoxed  whik 
putting  a  case  of  eaiiridgea  into  the  ba^Ml*  Bet 
' '  on  or  in  or  about "  the  crane  means  in  oonnectios 
with  the  working  of  the  crane.    "  About"  the  crans 
does  not  mean  physiciil  viumty.    The  accideut  mn^t 
have  some  oonnec^ion  with  the  working  of  the  crane> 
Here  thaco  waa  no  ndh 


G.  S,  MaOhton,  for  tto  gsipondeiit,  waa  no 

upon. 

A.  Lb  BaaxOt  IjJ.—H  seems  to  me  that  v«  osa 
deosde  fills  oaN  iqMB  n       dear  poinl.  I  d(»  Mt 
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0.  A.   SouTBVAU  iJiB  Tavzhall  Watsb  Co.  v.  Wakdswobis  DmBior  Boabd  of  Woiat.    G.  A. 


intend  to  express  any  opinion  upon  the  first  point 
which  the  appellmits  urgued,  and  upon  which  the 
oonnty  oonrt  judge  bastid  his  judsment.   The  appel- 
laati  were  uaing  a  qjoaf  9u  to  whiob  they  unloaded 
their  ship,  sad  on  tbe  qnaj  tbaMiMd  a  crane  for  the 
pntpoaes  oi  the  mSxm^g,    Tlwy  employed  the 
deceMed  man  in  the  ship,  together  with  others,  t 
unload  by  means  of  the  crane  certain  cases  of  catt- 
ridgi  •-.       1  jlehe  was  so  employed  a  case  of  cartridges, 
which  was  being  put  into  the  basket,  exploded  and 
killed  Um.    The  qtir^tion  is  whether  the  Act  appliea. 
LunjopliiioDitdoee.  We  moat  reed  eeetioia  1,  sub- 
Hction  1,  end  aeethm  7,  ittb-eeotioni  1  end  2,  of  tbe 
Workmen's  Compensation  Act,  1897,  with  section  23, 
snb-section  1  (  i),  of  the  Factory  and  Workshop  Act, 
1893,  and  when  that  is  doue  the  words,  so  tar  as 
material  to  this  caoe,  read  as  follows :  If  personal 
injury  is  caused  tO  ft  workman  by  accident  arising  out 
of  end  ia.  the  course  of  his  employ  meot  on  or  ia  or 
ebont  machinery  or  plant  used  in  the  process  of  load- 
irp  nr  iiidoading  to  or  from  a     ck.  wlmrf,  (juay,  or 
w»it;iioajie.  then  the  injured  man  is  to  be  euiitlod  to 
ooujpousation  under  the  Act.   It  is  impossible  to  say 
that  the  deceased  man  was  not  employed  "in  or 
about  "  the  crane,  and  he  having  been  killed  by  an 
aocident  arising  oat  of  and  in  the  course  of  that  em- 
ployment, bis  widow  is  entitled  to  compensation.  Tbe 
case  tbcrefot^  caoie  within  the  Aot»  end  the  jodgmenft 
must  be  afhrmed. 

SiOBY  Atid  OoLUsm»  LJJ.»  ooneaixed. 

Jffnl  dttmiated, 

Bolioitan  for  the  eopclleatf,  ffUmaitf  Birdvovi,  A 

Cu. 

Soliidlor  for  the  nepoodent,  IF.  MitrJuil. 


July  27,  2S; 
Aug.  8,  1898. 


From  Chen.  IHv. 
^Liiid  •  y.  M.R..  endChitty 

and  Collins,  L.JJ.}  } 

SotnawA&K  AXD  Yauxoau.  Watxr  Co.  v.  WASsa- 
wowra  Dnntior  Boasd  of  Woucb.  (a.) 

Mttrvpoiii — Ma  wigi-mtut —  Hi'/h  )r'.ii/ — Lowering  aitr/ai  e 
9j  nmd — IVattr  company — Water  pij>M  k/l  iii9ii£i' 
timittif  WHtred — Duty  of  leeatavthority— Injunction — 
DkMMVM— 3/f/r(MM/M  Managmtnt  AdL»  1856  (18  <fc  19 
FKct  c  120),  •.98. 

A  heal  authority  which,  in  exercite  of  fXe  powers 
eon/tmd  by  teetion  98  of  the  M^rop^U  Umagmiad 
18M,  iowtrs  the  aur/act  of  a  road  «e  as  lo  Uavg 
fipa  belonyiny  to  a  toattr  company  intufficiently  covered, 
U  mt  bmnid  to  alter  the  po$ition  of  the  pi  pet  to  as  to 
•scare  totftem  adequate  protect itMt 

Apfttel  from  Eeikewicb,  J. 

Ao  iron  wnter*myn  belonging  to  the  plsintiffs  ran 
in  the  soil  under  a  road  in  fJiM  ili.-lric.l  tli*'  il^fcnd- 
aiit  board.  Tbe  pipe  had  been  laid  under  statutory 
powers  thirty  years  b.  foro  this  action,  and  was  at 
a  d^pth  vmr>ing  from  1ft.  4in.  to  Ift  lOta.  The 
road  had  been  used  as  a  highway  for  man^yeere,  bnt 
the  footway  (under  which  was  the  pipe  in  question) 
had  oerer  bwn  paved,  and  was  simply  a  gravel  path. 
Tbe  def-.  L  1  i;jt>  had  recently  levelled  the  road  and  the 
footway,  and  m  so  doing  had  lowered  the  surface 
of  the  footway  at  several  points.  The  plaintiff'  pipe 
was,  in  caiieeqaenoe»  at  one  point  oaor  four  inohes 
below theeornoe;  e depth  ynS6h,  H  wee dunm,  was 
iniufBcient  to  protect  the  pipe  againet  injoty  from 
heavy  traffic,  frost,  and  other  causes. 

(a.)  Koported  by  K.  C.  Maciuuizix,  Esq.,  Vatrister- 


The  plaintiffs,  as  soon  as  they  understood  hotr 
injuriously  their  pipe  would  bo  affected,  commeuced 
au  actiou  >  iaiming  an  injunction  to  restraia  the 
defendants  from  lowering  thecarfaoe  so  as  to  leave 
the  plaintifft'  pipee  end  meine  without  n  aoffioient 
cov«-ring,  onless  the  defendants  sfaoold  Ibet  alter  tiie 
p  isitioii  of  the  jiipes  and  mains  (as  section  93  of  th« 
iI(:tropoli8  MaiiHgement  Act,  ISOo,  empowered  them 
to  do)  by  f)lacing  the  same  as  far  below  thn  jiroponfd 
new  surface  as  they  now  were  btflow  the  present 
Kurfaoe :  and  claiming  secondly,  damages  for  the 
wTongf ol  loweriiig  of  the  eurfaoe  of  the  aeid  f oofewaj* 

On  motion  by  the  ptainti&  for  en  interloeotvy 
injunction,  Kekewi  1i,  T..  made  an  order  restreiniaji 
tbe  defendants,  as  aisktd,  until  after  judgtnent. 

The  defeudtiuts  appealeil. 

On  tbe  heanng  of  tbe  appeal  it  was  agreed  to  treat 
it  ae  an  appeal  ftom  a  fioal  jadgnient  in  the  aetton. 

Senshato,  Q.C.,  and  Lyttdton  Chubb,  for  the  appeal. 
—Similar  Mcaare  Boulton  v.  Crowther,  2  B.  &  C.  703. 
under  fhe  Genenl  Tiampike  Act  (3  Qeo.  4,  o.  126); 
and  Hold  v.  irHhamt,  21  J.  P.  Si,  under  11  &  12  Vici. 
c.  (>3.  Sections  150,  151  of  tho  Metropolis  Manage- 
meiit  Act,  Is')'),  exclude  the  operation  of  the  com- 
pensatiun  clauses  of  the  Lands  Glauses  Act,  184^; 
did  the  cases  show  that  the  plaintiff^  can  bava  no 
remedy  other  than  nnmpmentinn 

They  aleo  refmed  to  seetions  98,  110,  111,  112, 
113  of  the  Ar  t  r,f  1P5:>;  R-g.  v.  Vfsfr'f  of  Lidt'., 
CheUea,  19  \V.  11.  lOSii,  L.  11.  (I  Q.  B.  .372  (on  apjjejil, 
20  W.  K.  ilOit,  L.  K.  7  Q.  B.  14S);  (,vj,/„  v.  i'ro- 
prietort  of  the  JJaun  Jieitrvoir,  H  App.  Cas.  43<>, 
26  W.  B.  Dig.  269  ;  Thomptoti  v.  Mayor,  Ac,  »/ 
BrigMont  42  W.  £.  161,  [ISMlJL  U.  fi.  332;  Cowlry 
V.  Newmarkit  Lotal  Soar^  [1892]  A.  O.  845,  352, 
41  W.  I!,  Dip.  85;  Atkiuaoit  v.  Newcastle  and  (Satet' 
htad  U  aUrn  urkt  Co.,  26  W.  IL  794,2  Ex.  D.  441  i 
and  the  Waterwotha  Claoiee  Aofe,  1847  (10  Tiot. 
c.  17),  8.  28. 

iii/rt  Browne  {Warrimion,  Q.C.,  with  him),  for  tbe 
plain tifBf. —The  defendants,  if  they  exercise  tbcir 
statatory  power  ol  lowering  the  road,  oome  nader  a 
etmmou  law  duty  not  to  injure  anyone:  Otdittw, 

f'roprietors  of  ihf  na>in  Heeervoir  ;  MftropoJitaH 
Asylum*  Distrul  .Mutuigt  rs  v.  //»//,  29  W.  K.  (517,  6 
App.         193,  at  p.  -Hr.i. 

Htt  also  referred  t*»  sectiuus  30,  .51  of  the  Water- 
works Clauses  Act,  1N47 ;  and  (Jtin  Light  and  Cok-e 
Co,  Y.  yettry  of  Ht,  Mary  AbbuU,  ;}3  W.  £.  892.  15 
Q.  B.  D,  1. 

JttTuhaw,  Q.C.,  in  reply.— If  thia  was  a  diapvte 

between  private  individuals  it  would  be  clear  that  a 
landowner  who  had  granted  a  licence  to  lay  pipes 
could  dig  a  ditch  ao  as  to  expose  part  of  them. 

He  relied  upon  sections  109,  112  of  the  Act  of 
1855.  [r.iN'iii.KV,  AI.H.,  referred  to  Michael  and  Will 
on  Gas,  Water,  and  Blectric  Lighting,  notee  to 
section  31  of  the  Waterwoiics  Cleoaee  Aot.  1847  (4fb 
ed.,  p.  241),  and  the  caeee  there  oited.] 

Our.  adv.  vult. 

Aug.  8.— LmsiST,  M.K.,  read  a  judgment  in  which, 
after  st'tting  the  faots  and  reading  section  08  of  the 

Metropolis  Management  Act,  1855,  he  proceeded: 
This  section  in  terms  simply  confers  a  power;  its 
lang^uftge  imposes  no  duty.  The  words  are,  "  It  shall 
be  lawful,"  &o.  These  words  may,  no  doubt,  under 
certain  circumstances,  impose  a  duty  as  well  as  confer 
a  power;  but  it  is  for  tboee  who  contend  thatth«y  do 
both,  to  make  ^ood  their  eontention.  Nothing  «an  be 
clearer  on  this  point  than  the  judgment  of  Lord 
Cairna  in  Julius  v.  The.  Jiishup  of  Oxford,  28  W.  B« 

720^  fi  App.  Cat.  214,  at  po*  223-4.  The  deiondanta 
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haTp  not  touched  or  dIsturWl  fin  j  liin tiffs'  pipes. 
Tbey  havf  in  no  wny  injured  them,  and  this  circum- 
•taooe  diBtifgnifibes  the  caae  from  das.  Light  and 
Coke  Co.  V.  St.  Mary  Abbot^§  VeOn/^  in  which  the 
•team-roller  tued  bjtlie  d«fendaot«  bralc*  the  plaio- 
tuBl  jpupipea.  The  same  circuij:«itnTn  n  riamely,  the 
ncni'interference  with  the  plaiutitt's  property— dis- 
tinguishes this  case  from  (i>-<l,l,s  v.  Proprietors  of  the 
Baun  Iif.tervoir,  wlure  the  defeodant*  floodsd  the 
phuntira  land,  nd  Mid,  in  eflbet,  tliat  «h«y  oooM 
2pt Mlpit  Thetnewer  was  that  th«*>  couH  hplj  it 
Rweyk^a  strsaminto  which  th».>  ,>our(  a  wat^r 
free  from  obstructiou  \>y  mud,  whicb  toey  could  do  if 
they  chose.  Ixsrd  Blackbum'a  remarks,  on  which 
the  plaintiffs  mainly  relied,  had  reference  to  that 
state  of  things,  and  do  not  show  what  the  plaintiffs 
miiBt  show— namely,  ilwt  aeeticn  flS  imposes  a  duty 
on  the  defendants  to  lower  the  plaintiffs'  pipes, 
although  the  defendants  do  not  want  to  do  so  lor  their 
own  purposes. 

Underlying  the  plaintifEi'  oontenttom  ia  th«  mmimp 
tion  that  they  are  entitled  to  have  a  c«rtain  amormt 
(rfwU  ovar  UMir  pipes.  T  can  find  no  warrant  for 
thii  aasaomtion;  and  as  the  defendauU  are  clearly 
empowered  by  eectiou  OH  to  remove  the  soil  above  the 
pipes,  I  see  no  gronud  for  saying  that  the  additional 
power  conferred  npon  them  of  lowering  the  plaintiffs' 
pipeaimpow  the  duty  ol  lowering  them  in  ord^r  to 
proteek ttiem  from  myoaj.  The  plaintiffs  pay  notluug 
for  the  privilege  of  laying  their  pipes  do w  in  a 
pnbbc  path  or  road,  and  they  run  the  risk  of  having 
It  made  higher  or  lower  faf  the  amd  aatiuirities  voder 
their  statutory  powers. 

This  concIuBon  ia  strengthened  by  seotion  61  of  the 
Towns  Improvements  Clauses  Act,  1 « 17  ( lo  &  1 1  Vict. 
&  S4),  which  is  in  pari  maitrui,  and  which  empowers 
ne  improvement  commissioners  to  raise  or  lower  pipes 
••if  they  deem  it  neceesary  "  so  to  do.  No  doty  to 
do  so  is  oaat  upon  them.  Section  98  of  the  Ifetro- 
Wrfto  MMMwmtpt  Act,  1856,  although  nit  quite  so 
in  njy  opinion,  the  same  mean- 
ing. 

The  appeal  motion  having  by  couaent  been  treated 
asan  appeal  from  a  final  judKmont  in  (he  action,  the 
0^1tt  appealed  from  muat  be  diooharged  and  judgment 
entaNdfor  tbedeftedants,  with  costs  here  and  below, 

and  the  costs  belo'w  mn^t  bo  taxed  as  between  aolici- 
tor  and  client  pursuant  to  the  Public  Authorities 
Protection  Act.  1893  (66  &  57  Vict.  c.  61),  8.  1  :  see 
Fieldm  v.  Morley  Corporation,  67  I*  J.  CJb.  611. 


^  Chttty,  L.J.— lamoltbenaiaopinloD.  The  case 
w  of  importHHM,  lortlw  dediion  wfll  affect  not  only 
water  companies,  but  gas  and  otTier  like  companieH, 
who  have  the  like  statutory  privilege  of  laying  pipes 
nil  1(  r  the  public  streets  in  the  metropolis.  For  th*ee 
privileges  they  make  no  payment.  Tk9  OSM  torna  on 
the  98th  section  of  the  Metropollt  UaoagemeDt  Act, 
1866*  [His  lordship  read  the  section,  and  proceeded  :] 
.In  tbis  ease  tiie  road  authority  has  not  alt«red  the 
position  of  the  pipes,  nor  have  thev  in  any  way  dis- 
turbed or  interfered  with  them,  the  effect  of  their 
vrorks,  which  have  been  lawfully  executed  under  their 
.prinoipal  power,  ia  to  biinK  the  ntrface  of  the  street 
nearrr  to  the  pipes,  which  mnain  in  aitu.  The  conse- 
quAncp  is  that  the  water  in  the  pipes,  being  but  a  few 
inches  from  the  surface,  is  more  exposed  to  frost.  In 
exercising  the  power  the  road  Mthority  have  not  been 
gnilty  of  any  negligence.  I  am  muUe  to  find  in  the 
•eotion  any  express  or  implied  duty  cast  upon  the 
road^  authority,  when  thoy  exercise  their  power  of 
altering  the  level  of  the  road,  whether  hy  rai.sing  or 
lowering  it,  to  exercise  at  tlieirown  expense  theirpnwer 
of  altering  tho  pontion  of  the  pipes  for  the  benefit  of 
tiw  oooiMiiy  owning  tiw  pip««,  Mofa  hM  any  duty  to 


place  the  pipos  at  a  depth  below  the  new  snzbos 
corresponding  with  the  dmith  at  wfaioh  thw  Stood 
below  the  old  aarfaoa.    i  tldok  ttivt  no  arty  is 

imposed  upon  the  appellants.  The  real  qaertion  is 
on  whom  the  expense  of  alt*>ring  the  position  of  tlie 
pipes  is  to  fall.  It  appears  to  me  tha'  it  falls  on  lha 
company.  They  are  under  no  sta  utory  obligation  ss 
to  the  partieolar  depth  at  which  their  pipes  are  to  be 
^1  iced  from  the  antwoa  of  the  road;  it  is  for  them  to 
l  l  icedieiiiatBitehadepth  as  will  protect  the  water 
from  freering.  As  between  the  roai  Muthoijtysnd 
the  company,  I  think  that  the  road  authority  is 
paramount.  They  areentnuted  with  the  poweca  over 
the  stneti  not  for  their  own  praAt  as  a  statetoiy  bod/, 
but  for  the  heneflt  of  the  pnUio  n-ing  the  street  •■  a 
highway.  The  statutory  und"rtHlTing  of  the  wat«r 
company  is  vested  in  them  with  a  view  to  their  own 
J  r  il;r  IS  a  company,  and  for  the  purpose  of  tilTorri  ug 
a  supply  of  water  to  the  consumers  of  water  within 
their  district.  Where  the  road  authority  alters  th« 
level  of  the  street,  the  98th  section  does  not  afford  any 
means  of  ascertaining  the  point  at  which  the  supposed 
duty  of  the  road  lialLority  begins  in  referecre  to  the 
di.Unce  from  the  surface  at  wtuch  the  pipes  are  to  be 
Uft,  subject  only  to  this  qualification— that  where  the 
position  ol  the  pipes  themselves  is  idtered  the 
approval  of  the  OOmpaoy's  engineer  is  requirrd  in 
relation  to  the  position  where  tlio  {  I^m  g  are  to  be 
n-laid.  In  regard  to  the  authorities  cited.  I  think 
they  are  distinguishable,  as  stated  by  the  Master  of 
the  Bolls.  I  agne  with  CoUms,  LJ.  (whose  jndg^ 
ment  I  have  haa  an  opportunity  of  reading),  io  us 
statement  of  the  general  principles  of  law  derived 
from  the  authorities  m.  reierenoe  to  the  exercise  oi 
atntotoiy  powKB. 

Collins,  L  J". — I  am  of  the  same  opinion,  but  I  will 
add  a  few  words  on  the  point  baaed  on  the  diftum 
of  Lord  Bladkbum  in  flMdtt  t.  iVepriefers  o/  the 

ftaun  Renervfjr.  The  point  urge<l  is  that  the  plaintiif^ 
have  suffered  damage  by  the  exercise  by  the  defend- 
ants  of  their  statutory  powers,  th^tt  the  defendant* 
were  armed  by  the  same  statute  with  other  powers, 
which,  if  used,  would  have  mitigated  the  damage, 
and  that,  therefore,  they  were  bound  to  use  them.  I 
thinV  it  is  quite  dear,  as  pointed  out  by  the  Master 
of  the  TlolLs,  that  the  power  to  move  the  pipe^  la  jui'  > 
ancillary  to  the  powers  of  levelling  the  highway,  and 
that  there  is  no  statutory  duty  on  the  detendaota  lo 
exercise  it,  unless  tbey  require  it  for  Ui«  perfonMMWS 
of  tiicir  primar}-  obligation.  But  it  is  not  on  the 
assertion  of  such  a  statutory  duty  that  the  ar^'um.  at 
for  the  defendant's  liability  is  or  must  bo  based,  but 
on  the  broader  propositiuu  that,  being  possessed  <if 
a  power  of  mitigating  damage  aririog  fioai  their 
proceedings  tinder  the  statute  tbey  are  boaod  to 
exercise  it.  So  stated  it  is  merely  an  assertion  of  the 
proposition,  so  frequently  atHrmed,  that  where 
statutory  rights  infringe  upi^n  what,  but  for  the 
statute,  would  be  the  rights  of  other  persons,  they 
must  be  exercised  reasonably,  so  aa  to  do  aa  lime 
misobief  as  poasible.  The  paUio  ace  not  oompcdled 
to  snilin-  inoonvenienoe  iraioh  is  not  reasonably 
incident  to  the  exercise  of  statuf  ry  powers.  The 
railway  spark  cases  are  instancee  of  this  principle: 
Vaughan  v.  Tag  Vtde  Railway  Oh,,  8  W.  R.  549,  ^ 
H.  &N.  679;  Erector*  </ (Ae i7aaMnenfli»iA  and  CVte 
Railway  Oo.  t.  Brtmd,  18  W.  B.  tS,  L.  R.  4  H.  £. 
171  ;  and  CoaU  v.  narnire  Rait'y<;j  1  Ross.  A 

M.  181.  Lord  Blackburn  was  dealing  with  a  case  in 
which  the  rights  of  adjoining  owners  hatl  been  in 
fact  invaded,  the  statute  under  which  the  defendnafts 
auted  not  enabling  them  t-u  tioo<l  the  plaintiiPs  leads 
when  such  flooding  might  have  been  avoided  by 
dredging,  as  the  delei^ants  bad  power  to  do,  th» 
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1 1^  which  they  aoixght  to  pass 
tion  water  back  to  the  river.   They  were  under  a 
duty  to  paM  the  w»ter  down  to  the  rirer,  and  they 
wengi^Q  powers  to  make  and  maintuiu  l'L'iuu^'I'^  fcT 
tfaif  purposa,  and  where  they  had  not  exeroieed 
that*  powen  they  ooald  not  »7  tkat  Hwt  damage  to 
etMa^taaiiig  piopiiatoit  was  a  neonnrr  incident  of 
'  thie  etatotory  right.   The  etetotory 
-  wrr  Aliii  li  T.  r  !  Blackbarn  thou|^ht  thorn  bounri 
to  exercise  was  oum  withoat  which  this  duty  of  pma- 
hg  the  vat^  on  oould  not  be  properly  carried  out. 
Hue  the  levellisg  oi  the  road  oould  be,  and  was, 
<AetiT«Iy  earrwd  out  without  in  any  way  disturbing 
tbe  plaintiff's  pipes,  or  infringing  any  of  their  rights. 
I  think  the  dictum  of  Lord  Blackburn  must  be  re^nl 
vi\h  r*>feTence  to  the  case  he  was  dettling  with,  and 
ciuDOt  be  pressed  to  cover  this  one.    But  it  must  bo 
admitted  uiat  tb»  Mendante  an  boond  to  exercise 
tiifir  statutory  powers  with  reaeonahla  xegaid  lor  the 
ngbtsof  other  persoDS.  Ithinkwlienitisonoedearthat 
tbe  main  pury  ^i'  of  tbe  defend tmt.s  li  luldbeoompletely 
campfl  "It  without  reoonrae  to  the  j>ower  of  removiog 
tlie]>i[  H  ,       ubti|(atioii  uf  tbe  statutory  body  must 
be  triiid  by  tbe  aame  ataadard  of  duty  as  is  ap^ioable 
to  privatepeieone.  Ofooorae.  being  merely  a  crantttre 
of  »tarutc,  they  cannot  exercise  powers  if  the  statute 
hM  nut  conferred  them;  butitaoes  not  follow  that 
they  are  bound  to  use   tbeiu  because  they  possess 
tbsou  any  more  than  a  privnte  p«>r8on  would  be. 
llM^mctely  iaU  nnder  the  general  principle,  Sic  utere 
alimum  turn  laedas.     Here  the  plaiutifTs  have 
no  right  to  taj  particular  thickness  of  soil  above 
their  pi  [H  s     They  are  subordinate  in  this  respect  to 
tbe  duties  of  the  road  authority :  Si«e  Oas  Liyht 
ami  Oobt  Co,      8t.  Mary  Aibottt  Vettry.     But  tbuy 
weaflUgeepnera.  Their  yKfm  «m  lawfully  in  tt>e 
ned,  end  tbe  defendants^  mN  bave  nndonbtedly 
dttvag-i^  if  they  have  not  injured  them.    I  think 
thfy  can  have  no  higher  claim  to  consideration  at  the 
hands  of  the  defendants  than  the  ownnr  of  a  house 
for  wldab  no  zigbt  of  inppoit  from  the  adjoining 
hoBse  hod  been  aoquired,  wtrald  be  entitled  to  olaim 
i^painst  the  adjoining  owner  who,  in  pulling  his  own 
h'.use  down,  withdraws  support  to  whioh  his  neigh- 
b  ur  is  not  entitled.    I  think  it  is  clear  in  such  a 
es'e  that,  though  the  puliing-dowu  owner  uiuttt  be 
€»r«-fal  to  interfere  as  little  as  possible  with  the 
e^oiaing  house,  he  is  certainly  not  called^  upon  to 
tsM  active  steps  for  its  protection,  as,  for  instance, 
ly  shoring  it  up.    Tl  ere  is  a  broad  distinction  between 
exerciung  a  right  with  reasonable  care      as  not  to 
do  avoidable  <£unage,  and  taking  active  measures  to 
ivars  the  oontinoabce  of  something  that  ia  not  a 
fi^ht  in  tlie  adjoining  owner.    C/Mdiofdk  t.  SVouwr, 
■!  Brng.  N.  C.  334,  6  ibid.  1,  which  goes,  perhaps, 
farther  than  any  other  case  in  the  plaiiitiSFs'  favour, 
mert-ly  decides  that,  suppof-in^'-  tln  r-s  is  a  iluty  upon  a 
f-erson  pulling  down  his  own  liouse  to  take  care  not 
to  injure  his  neighbour's  vault  in  bo  doing,  where  he 
knuws  of  its  existence,  though  it  has  acquired  no 
right  to  support,  there  can  be  no  such  duty  where  be 
<io>s  inj;  ki.(iw  I  if  it.     Ami  it  cannot  be  the  law  that 
lb»  pnllujg-duwn  owner  ih  bound  to  find  a  subetitute 
or  aquivalent  for  the  support  which  he  has  *  right  to 
nniove.  Tbat  be  liae  such  a  right  ieolear :  see  DaUon 
V.  An^t,  30  W. B.  191,  6  App.  Olee.  740. 

T  ihuik  the  result  is  that,  though  tbe  person  pulling 
^•jwn  IS  ^Kiuud  to  do  no  unnecessary  dauiagf ,  he  i* 
i^ot  fixed  with  any  obligation  to  take  active  Hteps  to 
laitigate  a  miachief  which  follows  inevitably  upon  the 
rwsniable  i>xercise  of  his  own  rights.  I  think,  tliere- 
ioTB,  the  only  obligation  on  the  defendants  was  to 
reasonable  care  (o  do  no  unnecessary  damage  to 
ttie  plain tiiVa,  iniil  I  thiuk  t ha  existence  of  tli.'  juiwer 

to  BOfe  tbe  ptpeoi  and  tbe  foot  tbat  it  was  unused, 


would  afford  no  evidence  of  want  of  such  reasonable 
o>ire,  and  that  therefocO  tlM  jodgnMUt  OOgllt  tO  be  fkw. 
the  defendants. 

Sjlicitors :  IF.  W,  PoMay  Jb  8o»i  Lanfmr,  roMwr* 

it'  Lan/ear. 


Not.  lOi 


Q.  B.  Div.  \ 
(Lord  Russell  of  Killoweo,  C.J.,  | 
and  Wills  and  Lawrance,  JJ.)  ) 

Jomn  ».  Mtnrxo.  (o.) 

Election  law --Hf/isfrutiini  —  ParHarnrnt — ■Ihirniiijh  vote 
— Duplicate  entry  —  Notice  o/  ttkctiun — Ayjienl  — 
Parliamentary  and  Municipal  Registration  Act.  IHlH 
(4i  ft  42  Viet.  e.  26),  t.  28.  safr-Me<ioi»  Li—Megii^ 
truUoH  Ad,  1849  («  A  7  Ftet.  c.  18).  t.  42. 

Section  28.  tub-section  X4,  o/  the  Parliamentary  and 
Municipal  Rfgistmtion  Art,  1878,  enacts  that,  "  Whert 
(he  name  of  any  jirr^on  appeairt  lf»  Re  mttnd IWTe  than 

once  (la  a  pdrli-imeiit'iri/  vidrr  '''^  lists  of  voters  ,  ,  . 
any  such  jitnuu  »iuy,  b'j  nutirf  in  ivritiiuj  delivered  to 
the  revising  barrister  at  the  <ii>rninij  of  hii  firitrtniMifiH 
court,  0€kct  tht  entry  to  be  retained/or  voting.  .  .  .** 

HM,  tkat  (Alt  qf  seMton  did  not  exist  wkert 

one  of  two  entries  was  an  entry  appenriug  in  t/M  ower- 
aeers*  list  of  voters,  and  the  other  was  only  an  mtry 
iij>}r^ariu>j  lu  thr  list  of  claiiiui  —cvfu  althowjii  the  chiim 
UHU,  in  the  course  of  revision,  aiiowed — because  the 
duplicate  entries  must  exist  in  the  list  of  voters  at  ths 
tinus  when  the  notice  <f  srUntim  i»  required  to  be  given^ 
viz.,  at  the  opening  vf  the  first  revision  eoarl. 

Il'ld,  aim;  that  no  upyeal  lies  from  a  decision  of  a 
revising  Larrider  as  to  the  validity  or  invalidity  of  a 
notice  of  selection  of  entry  given  by  a  ,  ■  r 

Bm.  «.  Tlie  Beviiing  Bornster  of  liTerpool.  43 
W.  B.  320,  [1806]  1  qTb.  \66»/oUaiMd. 

Case  stated  by  the  rewittg  boRMec  Iw  the 
and  county  of  Exeter. 

The  appellant's  name  duly  appeared  as  a  voter  in  the 
occupation  list  of  the  parish  of  St.  Sidwell  in  St. 
David's  Ward  in  the  ci^  of  Exeter  in  respect  of  'No. 
5,  Clifton-hi r. ,  wljioh  was  his  pl;n>'  "f  alixle. 

He  made  a  ulaiiu  to  tbe  overseers  of  the  parish 
of  St.  Martin  m  St.  Petrook's  Ward  to  have 
his  name  inserted  in  tbe  iiata  for  that  parish  M 
a  parliamentMy  elector  and  b«»ga»  in  iM^eot  «f  • 
warehonaa  in  Higb-alMet,  la  the  aame  parUamaiitMT 
borough. 

On  the  16th  of  September  he  delivered  to  the  re- 
vising barrister  at  opening  of  the  first  revision 
oonrt,  a  notioe  in  writiDg  that  he  selected  the  entry 
in  the  claim  as  the  etitry  to  be  retained  for  voting. 

The  apjiellaiit's  claiia  to  be  on  the  lists  of  tJie 
pariwh  of  iSt.  Martin  was,  in  the  i  (  itrsr  tli-'  rnvi-i-  in, 
allowed.  Hh  then  applied  to  have  tne  entry  in 
respect  of  his  place  of  aboae  in  the  pHrish  of  Bt.  Sidweli 
marked  under  section  28  subsection  (14)  of  the 
Parliamentary  and  Municipal  B^gistration  Act,  1878 
(41  &  42  Vict.  c.  2(il.  v»ith  a  note  to  tlie  effect  that  he 
was  not  entitled  to  vote  in  respoct  of  that  qualification, 
he  being  then  on  tbe  liat  of  voters  iu  respect  of 
another  qnalifiaalion.  ».«..  tbe  warehouse  in  fiigb- 
streeii  in  wie  pariah  of  St.  Martin. 

The  reriaing  bariMlar  held  that  he  had  no  power 

G.  WiuiHASAM,  Eaqt'iBaniatar* 
at-Law* 


(u.)  Reported  by  C 
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to  mark  the  entry  in  respeot  of  the  appeUaat's  place 
of  abode,  on  the  groond  that  »t  th«  time  of  the 

opening  of  his  first  rogistration  courr  thf-rn  was  no 
duplicHto  ontry  in  the  list  of  electors  to  wUich  Form  P 
of  the  K«'gi8tration  Order,  189j,  Scbedale  could 
apply,  &nfi  that  the  appeil&Di'a  notice  of  soleciion 
acc'^rdiogly  bad.  The  reTisiug  barrister  aocord- 
ingly  reiained  for  voting  the  entry  in  respect  of  the 
appelLint's  place  of  abode,  and  placed  against  the 
api>ellHnt'8  name  in  the  list  of  cluiius  in  the  parish 
of  £>t.  Martin,  which  he  th«m  alluwed,  a  note  to  the 
effect  that  the  appellant  wan  not  entitled  to  vote  iu 
iwpeet  of  tha  qoaMoatioo  therein  oontMned. 
TIm  appellMit  gava  notloetbat  h«  deMin>d  to  appeal. 

but  the  revisini^  barrister,  relying  on  th^  cafies  of 
Arnold  v.  Sharp,  Fux  tfc  8ui.  Ke^.  Cas.  ll.j-,  fiuJ  //'■j. 
Reviting  Barrister  «//"  thf  Borotigh  of  Livtrijctol,  43 
W.  E.  220,  [1895]  1  U.  B.  156.  rsfiued  to  state  a  case. 

8vb»oqueutly,  an  ord«r  liaving  been  made  by 
ChanoelJ,  J.,  in  chambait  %  flue  ma  atatad  for  the 
opinion  of  the  court. 

Section  28  subsection  (14)  of  the  Parliamentary  and 
Municipal  Begistration  Act,  1878  (41  &  42  Vict.  o.  26), 
provides  as  follows :  "  Where  the  tnaie  of  Wf  penun 
vgffutn  to  be  eoteKod  more  than  onoe  mft  p«m«m«n- 
twy  Totar  on  the  liat  of  Toten  forth*  aftina  pariiamen* 
tary  borough,  or  morr  thai;  once  m  a  biirgcss  on  tbo 
burg«»B  lists  for  tliu  tsauia  borough,  the  revisiug 
barrist4er  ahall  inquire  whether  such  entries  relate  to 
the  aame  person,  and,  on  proof  being  made  to  him 
tbftt  mioll  entries  relate  to  the  same  person,  shall 
retain  one  of  the  entries  for  voting,  and  place 
against  the  other  or  others  a  note  to  the  effaot 
that  the  person  ia  not  entitled  to  vote  in  respect  of 
the  qualification  therein  contained  for  the  parlia- 
nwntaiy  borough  or  for  the  municipal  boraugh,  as 
Um fluirmaj  b^  ha  beiag  oo  the  liat  for  voting  in 
Tflspaot  of  raother  qoalifiaBtkm.  Any  person  may,  by 
notice  in  writing  delivered  to  the  reviling  barrist«?r  at 
the  opening  of  the  first  court,  select  the  entry  to  ha 
retained  for  voting  .  .  .  but  if  he  does  not  make 
any  selectkm  the  entry  to  be  so  retained  ^laU  be 
aeleoted  by  tiie  revising  barrister.  .  .  .**  Saotfon  5 
of  the  Registration  Act,  {(S  Virf.  f'.  15),  regu- 

lates the  manner  in  which  the  revising  barrister's 
selection  is  to  be  made. 

Seotkm  43  of  the  Begistration  Act,  1843  (6  &  7 
Tiot.  0. 18),  provides  as  loUows :  "  It  shall  be  lawful 
for  any  person  who,  under  the  provisions  hereinbefore 
contained,  shall  have  made  any  claim  to  have  his 
name  ill  sort*  m1  iu  ttny  litt,  or  niiie  any  objection  to 
any  other  person  as  not  entitled  to  have  his  name 
biMrted  in  any  list,  or  whose  name  shall  lutTe  becm 
•xmioged  from  any  list,  and  who  in  any  moh  oaae 
•hall  be  aggrieved  by  or  diiaafiafted  with  any  daoMon 
of  any  revising  barrister  on  any  point  of  law  material 
to  the  rosult  of  such  case,  either  himself  or  by  some 
penOD  on  his  behalf,  to  ^ve  to  the  revising  barrister 
...  A  noiiae  in  wntii^  that  he  ia  deairona  to 
appeal.  .  . 

W->r'l  C JJri'hjf,  for  the  appellant.— The  right  to 
appeal  arises  under  section  VI  of  the  Registration  Act, 
lolSi  Att>  RevisiiKj  Hu  rrUter  of  the  Borough  of 
UbmfoU  ll  not  ia  point.  Xhe  aiipdlant  is  a  person 
to  wnoM»  ehiai  cflSot  baa  not  been  given,  and  be 
therefore  has  a  right  to  appeal.  There  was  a  dupli- 
cate entry  when  the  question  of  selection  arose  suffi- 
cient to  bring  into  operation  section  28  subsection 
(14)  of  the  ParliamentMy  and  Mnnioipal  Begiatcation 
lot,  1S78.  The  Ht*  that  ona  of  tfa«  aatriea  waa  only 
on  the  list  of  claimants  does  not  affect  the  question. 

Fctikt  Q.C.,  and  Baitnh  B.  PhiUpctU,  for  the 
rtq^dant,  mn  not  aaUad  upon. 


KaT.10. 


fails  on  two  grounds.  The  appellant  was  not  ia  i 
the  circumstances  of  th«  oaaa  in  a  position  to  givs  | 

(■ffedive  notioe  of  selection.  His  name  did  not  "appear  | 
to  be  entcr«'d  more  than  one/*  as  a  parliamentaTy 
vot€r  on  the  lists  of  voter-.  "  within  the  moaning  of  sec- 
tion 28  (14)  of  the  Parliamentary  and  Munisipsil  Kflgi*- 
tr^idn  Atft,  1878.  This  is  a  fatal  objection.  Farther, 
thara  waa  no  right  to  appeal  at  alL  It  ia  dear  tfeat 
nnder  the  aab-aeotion  rnerred  to  there  moat  be,  id; 
the  date  rf  tie  notioe  of  d^ire  to  select,  two  enfiriBi 
of  the  natue  as  a  parliamentary  vot«r  ou  the  Usu  of 
voters.   The  question  whether  this  is  an  appealable 
matter  dmenda  on  aeotion  42  of  tha  Begiatration  Act* 
1843.     Ooonnl  for  tha  appoHant  oUiins  tiiat  tbs 
appellant's  name  has  not  been  in"<»rtt^l  on  the  list  in 
an  effoctiial  manner  ;    that  he  is  jitrt^-rieved  by  th* 
decision  ;  and  that  be,  theref  jrt^  IjiiH  ti  rif^bt  to  appfal. 
But  what  does  this  complaint  really  amount  toP 
Hardy  this,  that  the  appellant  for  this  year,  at  least, 
must  select  to  exerdae  nis  residence  qnaltficatioo.  If 
the  appellant  gives  notioe  of  selection  before  the  nnt 
revision  1ih  wV:]  (jbtain  all  he  rctjain'n.  Iii;<:;i  tse  his 
claim  for  his  buiiiuess  qualification  has  already  beea 
allowed,  and  he  will  then  appear  on  the  list  with  t 
doobla  qualifioatioii.  I  agree  that  tha  circamstaaoes 
in  Rtff.  T.  Beviiing  BarrMtr  of  lAe  Borough  of  Liter- 
})ool  differed  from  those  in  the  preeent  chs-"  ;  but  it  ia 
nevertheless  a  strong  authority  that  we  are  not  to 
^ive  a  wide  and  unrestricted  IIMaillil(g  tO  aeotiaiB  4S  of 
the  Registration  Act,  l.S4;j. 

WiLT-s,  J. — I  am  of  the  same  opinion.  Section  28, 
sub-section  14,  of  the  Act  of  1878  clearly  •:.(«> mpUt«« 
the  exidtenco  of  a  double  qoalification  at  the  dat4  of  | 
the  notice  of  sel^tion ;  but  here  there  was  no  doable 
qualification,  for  the  appeUaat'a  daim  in  reapaot  of 
his  business  premises  had  not  then  been  adjudiflatsd 
upon.  When  the  claim  Cfuno  h<'fori-  the  revisinc^ 
barrister  he  allow«Hl  it,  and  noted  it  to  the  effect  th»t 
the  appellant  could  not  vote  in  respect  of  it  becanse 
he  was  already  on  the  liat  for  hia  ravdential  qnalifioa- 
tion.  At  the  next  rsrinon  there  will  be  »  doabia 
qualification  with  regard  to  which  the  appeUaat  wiU 
be  entitled  to  ezeroiae  his  right  of  seleotion. 

XiAinumi,  J.— I  agne. 

Solicitors  for  the  appellant,  rrnfon^  Stow^A  FrtHkokt 

for  Frieudf  Jieal,     Tar  bet,  Exeter. 

8<Jtoitogafor  the  raapondsot,  i?»i«»<fe  flgfcer,  Bxater. 


a  B.  Div.  ) 

(Lord  Bnssoll  of  Killowen,  C.J.,  J 
and  Wills  and  Lawrauoe,  JJ.)  ) 

Knviuir  v.  JoBaiow.  (a.) 

Btedion  law — Registration — Parliament— Borough  ifote 
<— 'Claim  —  Mi*detcription  of  qualifying  propmrtjf— 
Mutakg  —  Ataeadjnmt—Parliamentartf  Regi4tlPiiam 
Act,  1878  (41  A  42  Viet,  u  2fi}t  a.  28,  tub  sertiwM 
2,  13. 

Sub-section  13  of  section  28  of  the  PaHiamaitaiy 
Begittratiun  Att,  1878,  o^ip^MS  on/y  to  lAe  dacription  </ 
the  legal  eharac^  or  nature  of  the  qualificaiion  (Le.,  the 
third  cchdnii  of  the  entry  in  a  lisi  •  r  '  ii  c  ■ — not  to  tK' 
detcriptiun  of  the  qualifying  property  (i.e.,  the  /onriA 
column). 

In  a  elium,  th*  third  oobtmn  {natun  ^  Ma  aHals^ieB* 
Hon)  wot  **  hoam  in  tuemtim^  emd  the  famik  eomaui 

(a.)  Beportod  by  0.  Q.  Wilbkailui,  Esq.,  Barrwttir> 
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Hion  Cook  I 


UitariftiM  th»  ^ual^/jfing  ftoperljf)  tam  "202, 
flurdba-nmi  md  91,  M<tA-mm***   Tht  daim  havinir 

h^u  objt'Ud  to,  it  was  proved  that  the  daimar.t  had  in 
fad  occupied  in  immediate  sucression  duriuy  the  (jiiuli/i/- 
ing  perioit,  202  Gordon-rctid  mid  33  {n<>t  31),  ^^ollk■- 
(trtH;  and  that  31,  Mvt^-ttreti  {which  m«m  in  /«r< 
««upiti  by  another  person)  had  been  inserted  in  the 
Mm  bjf  mittaJu  4n»ttad  oj  No,  38.  The  rtvititig 
hmistsr  amended  1h«  cAitm  hff  altering  "31,"  Monk- 
ttrtet  to  "33."  Mmik-slrttt  in  the  fonrth  column. 

Held,  thai  tht  Ttii»u,<j  hurristi-r  had  putctr  (a  mum 
tht  utueudmeut,  us  hr  did  not  thfrrby  "change  the. 
imriftim  tht  qutUiJication  "  tpithin  tht  mtamng  of 
tkm  wordt  in  mA-^mHim  18  i/ieeMSM  S8. 

ChM  ttatid  \ij  Ills  iwUng  iMntitor  fot*  di6  iMivtigli 

cf  Nottingham. 

A  claim  on  behalf  of  ont)  Krutibt  I  'dun  to  Lav<i  his 
B&3ue  inuertfKi  in  Division  I.  of  the  ui  spiera'  list  of 
•kctor*  for  the  borongh  of  Nottingham  bad  been 
■at  to,  and  piddialMd  1^,  tlw  tnmman.  Th*  eluim 
«u  M  follows : 


ITant. 

Flaoeof 
■bode. 

Nature  of 
qualification. 

Description 
of  qaalifying 
property. 

Dton, 

iioutea  in 

202,  Qordon-road, 

and  31,  Monk- 

street. 

nMebim  bafiDg  bean  oppoeed,  it  sppe^red  at  the 

kfaring  of  thn  onjection  that  the  claimant  had 
occipied  in  imiu.  diat*  auooesiion  during  the  quali- 
Syiag  period  two  Loubos  —  viis.,  202,  Gordon-road 
•od  33,  Monk-street  (not  31,  Monk  street).  Tbe 
claimant  had  authorized  a  political  agantto  send  in 
tiiedwn,  and  had  given  the  agent  tba  pariiflnlAn  of 
tbe  qaaBfying  property  oorreoUy ;  but »  dark  of  Uie 
•gent  in  filling  in  the  form  of  claim,  by  mistake 
ittMrted  31,  Mouk-street  instead  of  33,  Moiik-street, 
in  the  second  aud  fourth  columns  of  the  claiiu  ;  aud 
itn  cUimant  had  substquently  au;ned  the  claim 
without  obeeivingtba  miauke.  81.  fibml^atreet  was, 
a  fact,  a  honea  oaoapiad  bv  «iioClMr  paraoD,  and  it 
adjoined  33,  Monk-Hieat,  ont  any  oommuniQaitioiia 
or  inqoiiies  for  EmoBt  Daun  sent  to  or  made  at  31, 
Xook-atreet  would  have  reached  biu*  at  33,  Monk- 
•tneL 

Tbe  reviaiag  barrister  amended  thf^  8(K»nd  and 
fontli  coloBillt  of  the  claim  by  subf<titiiting  therein 
33.  Mook-straak  instead  of  31,  Monk-stnat»  and 
diaallowed  tbe  objection  to  the  claim;  but  nt  the 
r»ijue»t  of  the  obj^'ctor  the  barrister  stated  the 
pr«a^t  case,  in  which  the  above-mentioned  details 
wne  atated  as  hia  fludings  of  fact. 

Iba  FarliMiantary  and  Municipal  Begiatratiou  Act, 
ISn  (41  *  48  Tiet  c.  26V  a.  28,  anaoCa  as  followa : 
"  A  reriaiog  barrister  aball,  with  reapect  to  the  lists 
of  voters  .  .  .  which  he  is  appointed  to  revise, 
p»rforrn  till'  dutien  au:l  linvf  'hti  powers  following: 
(1)  He  shall  correct  any  mistake  which  is  proved  to 
bill  to  hare  been  made  io  any  list.  (2)  He  may  correct 
MraJataka  vliioh  ia  proved  to  hava  be«a  made  in  any 
eina  or  notfoe  of  objeetion.  (6)  Tha  revirfng  barrister 
afcall  expunge  the  nmne  of  every  peraon,  whether 
olj«cted  to  or  not.  whose  name  or  plare  of  abude,  or 
tke  nature  of  '.\  bt:s(>  qualificf^tiou ,  'ir  tLr  u  nuo  or 
of  whose  quiditying  property,  if  the  qiialifl-  j 
.Jin  reapect  of  property,  or  any  other  partica-  I 
fainspecting  vlian,  Dy  MW  laquizMl  to  be  stated  in  , 
«•  haCia  or  m  dibar  wboUy  omitted  or,  in  tht  | 


judgmoftt  of  tho  rftviaiog  baniatar,  iaeaflRcimti/i 
doHsnbed  for  the  purpose  of  being  idaatifled,  uDleaa 

umtter  or  matters  so  omitted  or  insufBciently  de- 
iinribed  be  supplied  to  thn  natisfaction  of  the  revising 
biirri»t«'r  .  .  .  find  in  cas((  such  matti-r  oi  ni.'ittor* 
tthttU  be  so  supplieil  be  shall  then  aud  theru  insert 
the  same  in  SOoh  ;  (13)  except  as  herein  provided, 
and  whatbar  any  peiaoa  ia  oqjaotad  to  oc  jno/^w 
evidenoe  thai!  be  given  of  any  other  qoalifloatioB 
th*n  that  which  is  described  io  tbe  lint  or  claim  as 
the  caj««  uii»y  b»>,  nor  hIisII  the  revisinff  b*rri»t#r  bo  at 
liberty  to  change  the  description  of  thw  qualification 
as  it  appears  in  ttie  list  except  for  the  purpose  of 
more  clearly  and  accurately  detluiiig  the  same." 

Section  24  of  tha  same  Aot  (Parliamentary  and 
Municipal  Registration  Act,  187R)  enacts  that  Any 
[  iiroon  who  i«  eut*re<l  on  any  list  of  voters  .  .  . 
aud  whose  uame  or  pliioe  of  abude,  or  the  nature  of 
whose  ^ualifiuttion,  or  tbe  name  or  situation  of  whose 
qoalifymg  property  is  not  oocceotly  atated  in  such 
ust  .  .  .  may  .  .  .  if  ba  thinks  fit,  maka 
aud  subscribe  a  declaration  .  .  .  before  any  j  no- 
tice of  tbe  peace  or  oommiasioner."  Tbe  form  for 
such  declaration  aa  to  miadescription  is  now  Fkmn 
Schedule  3,  of  tbe  Begistmtion  Order,  189d. 

W,  Oraham,  1m  tba  sppallant.— desoription  of 

the  quali^yii  ^'  property  m  the  claim  is  inapplicable  to 
the  house  iu  fiict  occupied  by  Eruest  Daun,  and  the 
revising  barrister  bad  no  power  to  amend  it,  as  by  so 
doing  he  was  changing  the  description  of  the  qualifl- 
cation  oontnury  to  section  28.  suVsection  13,  of  the 
Act  of  1878:  FoskeU  t.  Ka^fman,  34  W.  B.  90,  18 
Q,B.D.279;  Benrffe  v.  ITotooB,  80  W.  R.  145.  L.  R.  7 
C.  P.  163 ;  //»rc«m  v.  HilUary,  42  W.  R.  321,  [1S94] 
1  Q.  B.  d79 :  and  Soutimr  v.  Hoderick,  Le  Blondes  Out, 
44  W.  B.  805,  [1888]  1  a  B.  81. 

Appiefon,  for  the  respondent. —Section  28,  aub- 
aectim  13,  does  not  apply.  It  deals  only  with  the 
"  qualifioati-.iii,''  that  is  to  say,  rim  imttt^T  whii.li, 
appears  in  the  third  ooloum  under  "  Nature  of  qualiti* 
cation,"  and  it  does  not  tagflj  to  that  which  appears 
in  the  fourth  oolumn  —  the  daaor^tion  of  tlia 
qualifying  property.  TIm  omwtBMnt  applies  to 
the  legal  qualification,  as,  for  instance,  "  dw.lling- 
house,"  boasts  in  succsasion " ;  it  dom  not 
apply  to  tbe  description  of  the  property  which 
gives  the  legal  qualification.  Foskett  v.  Kaufman  aud 
Ilurcum  V.  HilUary  do  not  apply,  as  the  allmtloit 
made  by  tbe  revising  barristor  in  eaob  of  tbota  OMaa 
wa*  from  one  legal  qualifloation  to  another.  Bmdle 
V.  Watson  (I8T2)  is  renlly  a  case  in  favour  if  my  argu- 
ment, as  there  the  alteration  made  by  tUti  barrister 
related  to  the  description  o!  the  qualifying  property, 
and  it  waa  held  tliat  be  liad  power  to  m«ke  it.  The 
Court  of  Appeal  iu  Ireland  liftvei  fai  iJttee  cas«9S,  held 
that  tha  batfriater  had  power  to  amend  the  fourth 
oolumn— >the  description  of  the  qualifying  property: 
.S7«/rf  V.  Daly  (1*^91 ),  Lawson'a  Regiatrdtion  Caaes 
(Ireland),  1885-93.  at  pp.  310-12;  llunhrid.je  v, 
lieveridge,  I)<mutlltf's  case,  Ihid.,  at  pp.  .■i()3-4 ; 
McOlajfitrtif't  afSe,  Ibid.,  1891-7,  at  p.  40.  Bven  it 
sob-aaotion  18  does  apply  to  Hhb  fourth  column,  tiw 
alf«T(4tion  made  in  the  present  case  was  for  the  pur- 
pose u{  luuro  clttarly  and  accurately  defining  the 
qualiticfttion,  nod  therefore  comes  withiu  the  oxcep- 
riuu  at  the  end  of  sub-sectiou  13.  Tbe  revising 
barrister  waa  justified  in  mukiug  the  alteratioo  midar 
sub-sections  2  aud    of  section  28. 

Oraham,  iu  reply. — The  Irish  caaea  cannot  be  relird 
on  as  authorities  uu  thi'  revittiug  barrister's  power  to 
amend  the  description  of  the  qualification,  owing  to 
the  difference  in  langimge  between  aection  28  of  the 
Bnidiab  Begistration  Aot,  1878.  acd  aeotiona  4  and  27 
oTSiUib  BegUtAliin  Aet»  1888  (48  Yiek.  o.  17) : 
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XiTOBnr  V.  JoB>M».— Ths  Qvnv  v.  Bikd. 


100  SogtN  on  Bwiilnlion*  lOtt  ad..  p»  906,  note 
(*).• 

Lord  BvssEix.  OF  Killow£N,  C.J. —Not  without 
doabt  I  have  come  to  the  ooudarioa  that  the  revuiDg 
bartuter  aotad  within  hii  powen.  [After  stating  the 
fMta  ud  raadiiig  section  28  (1)  (2)  and  (13)  of  the 

Parliamentary  and  Municipal  Eies;is1:ratioii  Act,  1S73, 
his  lordtliip  proceeded:]  The  Oouit,  uf  Api>eiil  in 
Foskftt  V.  A'aw/nuiw  have  decided  that  the  introductory 
words    iu   sub-sectioa   13  have  reference  to  tbe 

Srovisiuus  of  section  24.  In  that  aeotiou  a  dear 
iatinotion  is  dcftim  beiwMn  "Mktnniof  the  qualifica- 
tion'* and  "name  or  deserifition  of  qualifying 
property."  In  ^i.li  secti  m  13  I  think  that  '■  tbe 
qualification'  meanH  the  legal  nature  and  character 
of  the  qualification  and  not  the  ideutafioatiou  or 
deaoiptiou  of  th«  property  ia  roipaot  of  wbudi  tlw 
qoaHfloation  arises.  Woe  exarapla,  wbera  a  daim  ia 

for  occupation  of  a  gingin  hnuao  ^  rhiinpr  conH 
not  be  miide  so  as  to  imike  it  ti  ci&mi  for 
Bucceasive  occupdtion  Xor  could  a  change  be 
made  from  a  dwdliug-bou«e  qualifioation  to  a 
anaUfloatiuii  in  laapect  of  a  plaon  of  baabaai;  nor 
from  an  owottsli^  qaalificAtion  to  an  ocoapatiou  one. 
It  is  to  the  third  oolu'un  only,  therefore,  that  sob- 
B<ictinn  13  applies,  and  while  there  U  no  powi  r  to 
alter  tbe  entry  in  tbe  third  ooluuin,  there  is  ample 
power  to  alter  that  in  the  fourth  column.  Fotkttt 
Aot^fiatan  affords  an  utt  illoitaalion  of  »  ohange  in 
the  natore  <*f  tiie  qaaraaattioo.  The  in  tiiat 

caie  ivhir.h  tvas  songlit  to  be  made,  hnt  disallowed, 
W&8  tib  clitUige  froui  single  occupuiiuu  to  suooesaive 
occupation.  Bendh  v,  H'l^sr/i,  is  an  authority  iu  point, 
and  does  not  differ  in  principle  from  the  present  case. 
The  Irish  oases,  which  were  dedded  upon  the  pro- 
visions of  an  Irish  Act  not  differing  materially  from 
the  Act  tinder  consideration,  are  also  in  point. 
Having  dedded  that  sub-section  13  doea  u  t  ^^ci  b  • 
it  is  nnnecessary  to  consider  the  further  point  whether 
lha  lAteration  was  for  the  purpose  of  more  dMidjand 
■oourately  defining  the  qualification. 

WiUiS  and  Lawuaivob,  JJ.,  concurred. 

SoUdlw  In  fbe  appellant.  Strryman,  Nbttinghaai. 

SoUdtor  for  tbo  tMpoadont,  Sir  fFUKum  /oftnion, 
Nottingham. 


0.  C.  B. 

(Lord  Russell  of  ffilloven.  OJ,,  i  . 
and  Hawldn?,  Willi,  Wfi^t*  * 
and  Bruce,  JJ.) 

Tbm  Qnm  v.  Sno.  (a.) 

Criminal  law  —  Evi'leuc  —  Admissibility  —  Pritoner*! 
statement  b^ore  th*  mu^ittratt  rt^ffirmittg  tvidoiee 
givtn  hjf  Mm  oit  oolft. 

A  jiTi«')ner  charged  with  an  offence  under  the  Criminal 
Low  Ameadment  Ad,  IbSo,  gave  evidence  on  oath  at  the 
hnring  he/ore  the  me^Mrate,  amd  ajterwarde,  in 

*  Section  4  of  the  Parliamentary  Begistration 
(Irelasd)  Act,  1885  (4S  Vict,  c  17),  enacts  (tn<fl-a/»a): 
"  No  evidence  shall  be  giyen  of  any  other  qualifica- 
tion than  that  which  is  deaonbed  initiie  list  or  oUum 
ae  tiio  eaae  may  be,  nor  shall  tiia  reviiu!^  banister  be 
at  liTiorty  to  cbangr  tbo  description  of  the  qualification 
as  it  appe^ira  iu  tlie  iml,  except  iur  the  purpose  of 
more  clearly  and  aooorately  deniing  tbe  same. 

(a.)  Soported  by  T.  B.  CoLQiTHOtnr  Dux*  Baq., 
Bankter-at-Law. 


any  tiatement,  »aid,  "  What  I  have  ^nadjf  satf  u 
trite."   He  toae  committed/or  triai. 

FTeld,  that  hit  evidetut  givm  on  oath  hefort  the  magit- 
trate  wm  aflmienbU  ae  evi'lence  againit  him<m  kit  trioL 

Case  stated  bf  the  faooedar  of  tiia  botoogli  of 

Cambridge. 

Fred  I^ird  was  trifil  at  the  micls'ini mar  quarter 
seasious  for  the  borough  of  Cambridge  iur  aa  indecent 
assault  upon  a  girl  under  ten  ypars  of  agv. 

At  the  bearing  before  tbe  magiatnte,  after  the 
depoeitlone  of  tiie  witneseee  for  tEo  praasention  bad 
been  taki^n,  the  prisoner  was  asked  whether  he  desir  '^ 
to  call  »ny  witness.  He  replied  that  he  had,  l 
witnesses  to  call,  but  desired  to  give  evidence  himself. 
Thereupon,  no  pcerions  caution  having  been  given  to 
him,  be  waa  airam  and  gava  evidence,  which  was  takeu 
down  in  writing,  read  over  to  and  signed  by  him  and 
by  the  magistrato.  Tbea  after  the  Tunal  caution  h« 
wtkH  f iirtlier  askerl,  '' TTiivin^';  L^'Ard  the  eviiL-uci',  do 
you  wish  to  say  anything  iu  answer  to  the  charge. ' 
whereupon  he  made  this  atetowit)  ''What  I  have 
alreadar  eaid  ia  tnie.  I  hum  no  witaMM*  to  oaO." 
Thia  sUtsBMnt  waa  in  dva  oooim  ntavnud  «ilh  tin 
depositions  to  the  oo«it»  and  was  pot  in  ovidoMa  far 
the  prosecution. 

The  counsel  for  the  prisoner  having  stated  that  be 
should  not  call  the  prisoner  as  a  witnosi,  aod  tbs 
prisoner  alw  baving  dedined  to  give  evideooa,  qpnnwl 
for  the  prosecution  proposed  to  put  in  evideooB  tihe 
prisoner's  deposition  before  the  magistrate. 

To  this  the  prisoner uiusel  uijjected,  on  the 
ground  that  the  prisoner  waa  present  in  ooort.  and 
was  a  competent,  though  not  a  compellable,  witness : 
and,  further,  that  what  he  had  said  befooe  tiia  ; 
trate,  being  upon  oath,  was  not  admisdUe. 

The  recorder  was  of  opinion,  and  so  djr  ct  ! 
the  jury,  that  when  the  prisoner  stated  in  answer  to 
the  chuge,  "  What  I  have  alrea  dy  Raid  is  true,"  ba 
meant  tMt  the  evidenoa  wbidi  be  bad  alrea^jr  givan 
b^ora  tin  magistrsia  waa  trao;  and  tiiat  it  waa.  in 

fact,  a  re-statement  by  him,  not  on  ofith,  of  what  be 
bad  Eilroady  stated  ou  anih,  aal  ho  allowed  tb* 
depKJsitiLiQ  to  bn  road. 

The  jury  convicted  the  prisoner,  and  in  answer  to 
a  qoestion  put  by  tbe  raootder,  swd  that  Uie  priaooer 
meant  by  "  What  I  have  already  said  is  true  **  that 
the  evidence  which  he  had  already  given  before  th« 
magistrate  was  true. 

The  question  for  tbe  opinion  of  tbe  oonrt 

whether  tba  priaoMf'a  '  

admitted. 


H.  8.  0.  Eliit,  for  the  prisoner. — The  prisoner 

the  Criminal  Law  Amoidment  Aot,  1S85,  a 
oompetant  but  not  »  omnpellable 
hia  aapadtton  made  hhn  in  efitot  a 

compuliion.  His  eridenr^  before  the  magistrate  w»s 
a  statement  made  L  v  him  before  he  had  been  oautioiUMl 
under  II  &:  VI  Vict  4^  ■.  18,  Mid  ma tiimldm  In- 
admissible at  the  trial. 

Henry  Suttont  for  the  prosecution,  waa  not  oaiied 

upm  feoi 


liOrd  RtrSSELL  OF  KlLWWZS,  O.J. — I  think  it  yig 
dear  as  possible  that  there  was  nothing  irregular  in 
what  was  dose  hi'n>.  This  evidence  was  admiaaibla 
upon  either  of  two  gronnda :  First  of  sU  tbia  wm  n 
stafeaDMnt  made  by  tbe  priaooer,  be  had  given  avideoee 
upon  oath  and  be  waa  then  asked  after  tho  usual 
caution  if  be  wished  to  m%ke  a  statemeut  &ud  he  did 
so  by  sayitjj<  "  wlmt  I  have  already  said  is  true"; 
what  he  had  said  upon  oath  was  therefore  admiaaibla 
as  a  statement  made  by  him  after  he  had  been  duly 
cautioned.  Secondly,  even  if  he  had  not  said  fh'it, 
tbe  endoDoe  wbidi  be  gave  before  tbo  magiatrate  was 
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CovHT  or  Appx&l. 


OovuHUn  «.  QuxnoN  amd  Amotbbb. 


OoiniT  OF  ASVJUL. 


i  tiikt^aieat  made  by  him  on  oath  properly  adminis- 
tered and  is  within  the  decision  in  Htg,  v.  L'rdlteitn, 
U  W.  U,  mi,  [1896]  2  Q.  B.  260.  In  that  case  I  said 
"  I  take  the  general  rule  to  be  (ttport  from  any  express 
ctfttotoiy  sziieptioiis)  thmL  any  aUtAment  made  by  a 
party  ruenmt  to  the  matter  in  bmd  may  be  giren  in 
^^fijcui-H  ttg^rtiuht  him  in  any  civil  chho  and  also  in  any 
aiumal  cn^a  except  wbertj  such  statement  is  made 
upon  oath  iiuproperly  administert-d  or  where  such 
tUttmmi  u  not  Tolooteiy  within  the  prinoi^e  to 
vfaieb  I  Iwre  tAntdf  refemd.**  On  th«M  gronnde  I 
dlinktheooavif'tion  maht  be  alBnned. 

Havkixs,  J. — I  am  of  the  same  opinion.  If  the 
pri^onAr  hail  made  the  statement  voluntarily,  but  not 
u]  -.Mj  I  I  one  coul'l 'kmbt  its  admissibility.  How 
OMi  th»  ftict  of  its  being  <>ii  t  ath  mike  it  inndniissiblf  r 
Thf  o«th  merely  cnipbHsises  the  statement.  Then 
when  be  whs  asked  if  be  wished  to  nuAe  a  statement 
sad  in  reply  said  **  Whnt  I  haveftlrendf  «nid  it  true" 
be  iti  effsot  reeteted  the  evidenoe  wfaieh  be  had  already 
given, 

WlLi>,  Waiuiii,  au-i  Bkl'ce,  JJ.,  concurred. 

HoUuitor  for  thepiuoner,  E*  FtAfBr*  Ounbridge. 
Bulidtor  for  the  proeeention,  The  Treaturg  Sotivitor* 


Oct.  21 


OTourt  Of  ^appeal. 

From  Q.  B.  Div.  i 
(A.  L.  timtth,  SiKby,  and  | 
Gollias,  Ljij.)  ] 

GorOHUX  r.  GiLLUOM  A.ND  Anotueb.  (a  ) 

Bailmtnt—LoaH  oj  chattel — i>e/Vd  i»  eiiaUel—lujurj/  to 
bwvower  thert/nm— Liability  of  fonder  to  borrower. 

In  tkt  fa»e  of  a  (jratnitvii«  hian  of  a  chattel  the  lender 
u  iM<  liahieto  the  borrower /or  injury  caused  bjf  a  defect 
h  tke  ebaUel  unleee  he  knew  »f  the  de/ed  at  the  time  of 
y<f  Imn,  anil  either  coitctuhd  it  frnn  the  borrotver  or  was 
o^iittj  {if  yross  ttfijliye/ice  in  nut  in  furmintj  him  of  it. 

Blakfmore  v.  Bristol  and  Exctir  Rtulwuy  Co., 
i  W.  £,  336,  S  £.  A  B.  1035,  and  MacCaithy  v. 
ToBBg,  9  W,  J?.  439,  6B,AN.  SS9,  approved. 

Appeal  from  the  judgment  ol  Hawkiui,  J.,  at  the 
tnai  of  the  action  with  h  jury. 

The  plain titl'  wa<i  in  tne  employment  of  a  ballast 
eiiiibaeior  who  had  oontraoted  miik  the  defemdanta. 
dnpownere,  to  ballast  their  ship.   The  worir  was  to 

lohf  \i\  iiicans  of  winches  workt?'!  by  hand.  The 
»'i"»infiif  Mid  the  other  worknit^n  who  were  employed 
b}-  tfi«  euntractor  on  the  work  asked  the  captain  of 
the  ship  fur  the  loan  of  a  donkey-engine,  wbioh  was 
OB  tte  ship,  in  order  to  expedite  the  work,  and  the 
(spt^n  agreed  to  do  mo  uiMtii  condition  that  the  men 
empbjed  and  paid  »  fkilfiil  person  to  work  the 
tn^e.  Thi«  was  agreed  to,  siiid  tlie  donkHy-cnginf? 
«H  Itot  to  them.  While  the  engine  was  being 
vorfced,  the  holler,  in  oonsequenoe  of  a  defeet  in  iC 
«Qiloded,  and  injured  the  plaintiff.  There  wai  no 
mdcDoe  that  the  defendants  knew  of  the  defeat,  and 
there  wait  >  \  n  c  thut  they  had  need  theeogine  the 
i*y  before  it  was  lent  to  tho  men. 

In  an  aelion  by  the  plaintitf  to  recover  damages  for 
penooal  iiijarifli»  Hawktna,  J.,  directed  judgment  for 
ihedeinduita. 


(3.}  Reported  by  W.  V.  Baarv,  Esq.,  Banwtef^at- 


The  plaintiff  appealed. 

Ci/ril  Dodd,  Q.C.,  and  Minton-Senhouee,  for  the 

¥laintiff. — This  is  not  a  cikse  of  gratuitous  bailment, 
be  plaintiff  wai  engaged  ou  business  in  which  biith 
he  and  the  defendants  were  interested,  and  he  was 
the  e  by  the  invitation  of  the  defendants.  The 
defendants  were  mtereeted  in  getting  tiie  ship 
unloaded  quickly,  and  therefore  ttiey  supplied  the 
donkey -eugirje.  There  was,  therefore,  evidence  to 
go  to  the  jury.  [They  referred,  upon  tiiis  point, 
to  White  V.  Frattix,  25  W.  R.  878,  2  C.  P.  D.  308.] 
Secondly.  aMnming  thai  this  was  a  gratuitous  bail* 
ment,  where  one  person  euppliM  a  chattel  for  another 
person  to  use,  ana  the  latter  is  injur<!d  by  a  defect  in 
tho  chattel,  the  former  is  liable  if  thrf)uaL  <.:r 
negligoiice  he  did  not  discover  the  d"fect  and  toil  the 
former  of  it  when  he  supplietl  the  chattel  to  him: 
Moffatt  ▼.  Bateman,  L.  K.  3  P.  C.  114,  18  W.  B. 
H.  I<.  Dig.  11 ;  and  Pbthfer,  in  bis  Tadti  in  Trit  i 
Ueupe,  (ed.  Pupin  183o)  vol,  4,  <  h.  3,  par.  84,  says 
that  if  tlio  lender,  "par  dul  vu  j/ar  une  /ante  lotirde," 
fails  to  inform  the  borrower,  he  is  liable  to  an  action. 
The  decisions  in  Ulakemore  v.  Bristol  and  Extter 
Hnitway  Co.,  6  W.  B.  33G,  N  E.  &  B.  1035.  and 
MacCarffn/  v.  y,.i(w,,  9  W.  R.  439,  6  H.  &  N.  320.  are 
not  consistent  with  the  subsequent  decision  iu  Moffatt 
V.  Hal' man.  There  was  evidence  here  of  gross  negli- 
gence, and  the  case  ought  to  have  been  left  to  the 
juiy. 

Pick/ord,  Q.  (1. ,  and  Ma/tuiee  SiU,  for  the  d«f^ad«ali, 

were  not  called  upon. 

A.  Ifc  BMxnu  LJ.  —  This  ia  an  notion  hy  the 
plaintifF  who  wet  injtned  hr  flie  espiodon  of  the 

boiler  of  a  donkey-engine  on  board  a  ship  of  which 
the  defendants  were  the  owners.  Certain  workiben, 
of  whom  tho  plaintiff  was  oue,  were  employed  by  a 
ballast  contractor  to  ballast  the  ship  with  winches 
worked  by  hand.  Tn»  men,  being  desirotu  of  getting 
the  work  done  more  quickly,  asked  the  captain  of  the 
ship  for  the  loan  of  the  donkey-engine.  The  captain 
agreed  to  lend  them  tho  engine  vipon  condition  that 
thoy  employed  and  paid  a  skilful  mau  to  work  it. 
The  men  agreed  to  that,  and  the  engine  was  handed 
over  to  them.  While  the  engine  was  being  worked 
the  boiler  exploded,  and  injured  the  plaintiff.  The 
]>]aintiff  brought  this  acti  m  agaiiiHt  the  owneia  of  the 
sbtp.  In  the  first  placu,  it  is  said  that  this  was  not  a 
gratuitous  bailment  of  the  donkey-engine  by  the 
captain  of  the  ship  to  the  plaintiff  and  the  other  bod. 
To  my  mind  it  dearly  was  a  grataitons  bailtoent  It 
was  a  mere  loan  of  the  donkey-engine.  The  evidence 
tis  to  that  is  all  one  way,  and  therefore  there  was  no 
(jiustion  upon  that  point  to  leuve  to  the  jury.  The 
next  question  is,  What  is  the  law  applicable  to  such  a 
caso  with  regaid  to  the  obligations  of  the  lender 
towards  the  borrower  f  The  Uw  was  laid  dowp  by 
the  Court  of  Queen's  Bench  in  liUtkemure  v.  Brittol  and 
h\r>ti  r  IhiiUnui  f'o.  tliat  in  ase  of  a  gratuitous 

loan,  as  tbe  leuder  lendh  for  beutjficial  use,  be  niuat 
be  responsible  for  defecta  iu  the  chattel  with  refer- 
ence to  the  use  for  which  he  knows  that  the  loan  is 
accepted,  of  whieh  be  is  aware,  and  owing  to  which 
directly  the  borrower  in  injniod.  It  is  said 
that  that  is  not  a  curieut  Statement  of  the 
law,  and  that  the  borrower  can  mamtatn  an 
action  if  ho  can  show  that  there  has  been  gross 
negligence  in  the  lender  in  not  finding  out  detect 
in  the  chattel.  The  law  goes  this  far,  that  if  there  is 
gross  ne^cliKence  ou  the  part  of  the  lender  in  not 
OOmmunituting  to  the  borrower  his  knowledge  of  the 
defect  in  the  chattel,  and  injury  ensues  therefrom  to 
the  borrower,  that  is  on  the  same  footing  as  m 
oonoealoi9nt  of  the  deiect,  and  the  borruwer  04a 
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main^aio  au  action  ag«tD8t  the  lender.  The  dauitti' u 
in  Blftki-inore  v.  Bristol  and  Exeter  RaUioou  Co.  Wiia 
•ppiDTed  ftnd  f  iUowed  b>  tba  Court  of  Bsoavquf  r  in 
MQcOarthy  w.  Ttnmg.  I  do  not  think  tbftt  th»  ease  of 

Muffatt  V.  BuUman  in  the  Privy  Oiiiucil  is  in  p  int. 
It  waH  not  a  case  r'f  a  builmetit  vi  a  r  uittcl,  bu",  li 
ca8t«  t»f  nil  unii'rtak  n;^  by  (lue  man  t  J  (irivo  aiii)th>  r 
in  hia  carriage,  and  it  was  held  thtkt  the  tir\st 
oould  only  be  liabli<  for  iiij  ury  if  OMised  by  bis  gross 
n<>gUgence.  But  where  is  there  any  evidence  here  of 
gross  negligence,  or,  iud«ed,  of  any  negligence  at  all? 
It  lay  upon  tbe  plaiutit)'  to  show  that  the  bailor 
knew  of  the  defevb  in  the  engine.  There  is  no 
evidence  of  that.  The  evidence  showid  that  tbe 
engine  had  been  oaed  in  the  abip  the  day  before  it 
was  lent  to  tbe  plaintiff  and  the  other  men.  There  is 
iiut  a  particle  of  evidence  of  knuwlt  dgt'  on  the  pait  of 
the  defeudautfl  of  any  def>ct  in  the  engine.  The 
jadgmant  of  the  leenied  judge  waa  therefora  right. 

RlOBY,  L.J. — I  am  of  the  same  opinion.  Taa 
question  seems  to  uie  to  bs  a  olear  one.  lu  the  case 
of  •  gratuitous  loan  of  a  Qhattd»  in  order  to  give  a 
cause  of  action  to  the  borrower  then  orast  be  c  m- 
cealment  by  the  lender  of  a  defeot  known  to  hio;  iu 
the  chattel,  or  grohA  negligence  in  not  disclosing  the 
defect  known  to  him,  which  amounts  to  the  same 
thing,  and  injviy  to  the  biirrower  arising  ther«from. 
Heve  tboo  ma  no  erideooe  of  any  aowh  thing.  The 
engine  bad  been  in  nee  the  day  Mfore  it  waa  lent  to 
the  plfiintiff  and  thf  otht-r  njfn.  utid  there  whs  uu 
evidence  to  show  that  the  defendant  or  liis  servants 
kneip  of  any  defect  in  it. 

Collins,  L.J. — T  am  of  tho  sam*?  ojinion.  The 
present  oafw  is  one  of  lender  sukI  borrower,  and  I 
dfsira  to  limit  my  ob.--erv(4tion8  to  thnt  cltisa  of 
bailment.  Usually  when  dealing  with  the  case  of  a 
gratuitous  bailment  the  question  arisps  as  tu  tho 
standard  of  duty  on  the  part  of  the  bailee.  Where, 
however,  a  gratuitous  bailmefit  is  for  the  benefit  of  tbe 
bHilor,  then  the  standard  of  duty  on  the  part  of  the 
bailor  is  higher  than  if  tbe  bailment  were  for  the 
bailee's  benefit  only.  The  loan  here  was  for  the 
benefit  of  the  borrower  only.  There  is  no  loggection 
that  tbe  loan  wae  in  any  way  for  the  benefit  of  tbe 
lender  or  that  tbe  (  ngiue  was  nsf'd  on  his  invitation. 
What  in  such  a  c*6e  is  tho  duty  of  the  lender  ?  Tb^j 
duty  of  tlie  lender  of  a  cbattfl  towards  the  borrower 
ia  laid  down  in  Blakernort  v.  Brittol  and  Exvttr 
Builvtttif  Cb.  He  is  bound  to  oommnnioate  to  the 
borrower  what  he  knows  as  to  any  defect  iu  tbe 
chattel  lent.  The  lender  is  liable  for  any  injury  to 
tiie  borrower  occu.sioncd  by  tbe  defect,  if  he  either 
deliberaUly  keeps  back  the  knowledge  or  by  gross 
negligence  t'ail<j  to  communicate  it.  A  passage  from 
Potbi<  r  in  his  Traite  du  Pr^t  a  Usage  (ed.  Dnpin, 
1833),  vol.  4,  ch.  3.  par.  84,  has  been  relied  on  to 
show  that  a    liability  will   exi<<t   if  the  lender  is 

Suilty  of  grms  uegiigeucu  in  uol  huding  out  a 
efect  which  he  ought  to  have  found  out. 
In  my  view,  fothier  in  the  passage  relied  upon 
was  miliBg  i*ith  tbe  ease  of  a  lender  knowing 
of  the  defect  and  not  cojiimunicating  it ;  iiml 
this  view  is  borne  out  by  lookiujj  at  tbe  passagu  iu 
Potbier  which  inimediatiily  prei:edeB  it.  Therefore 
there  roust  be  either  a  deliberate  keeping  back  of 
Something  wbidi  the  lender  knows,  or  gross  negli- 
fjeuco  in  failing  to  tell  the  borrower  what  he  knows. 
Tue  law  of  EuKl'iud  has  not  b<-en  carried  beyond 
wbat  is  laid  down  in  //.'r; '.  ■  ji,'.(-<  v.  /!ri'»tol  and 
Mjeeter  Bailwuy  (  u.  and  MacL'urtity  v.  Youtiy.  The 
ease  of  MoffiUt  v.  Baitman  has  no  application  to  the 
jHweent  ease.  That  oase  bdonged  to  that  ohuxt  of 
baOiaents  of  which  tbe  oase  of  a  carrier  is  an  eauunple. 
Hiopli^tiff  bad  entrusted  liimsell  without  tswaca  to 


the  bailee  to  b-^  c  irri^Hl.  There  wa«  a  cleir  daty  ou 
the  part  of  the  bailor  in  th-it  cue  towards  the  btilor 
not  to  be  guilty  of  gross  a>gligenoe  oaosiag  intbcy  t» 
tbe  bailor.  That  oase  has  no  appUoaUoa  to  wa  oa« 
before  us.  where  the  defendants  are  n^t  bsOnss.  bat 
mere  lenders. 

J  pptal  ifism  wet/. 

Stdioitors  for  tho  plain1»ff.  £owett  ^  LidtUa, 

Solidbors  for  the  defendants,  T/winit  Cooper  <t 
for  IliU,  Lidn'iisun,  Jt:  Cu.,  Liverpool. 


From  Chan.  Div.  i 
(Lindley,  M.U.,  and  Chitty  [       Aug.  9.  11,  im 
aAdGotlitta.L.JJ.)  \ 

In  re  HoCKl.VU. 
MlC:iELL  r,  LoK.  (</.} 

Will — AdvHiiciintiit-  Pitiifrr  of — Lr^Micltul  >>r  pft$ttm^  ■. 
(irr   mterfnti  —  I'tuHibilily  of  i$tiu —  fVoHMH  pad] 

usual  aye  of  chil'l-braruiy. 

When  property  ttundt  limited  to  A.  if  [and  OiUtf  if) 
B   should  hai(  u  c'xlii.  iiitd  a.  11  n  ■Itiidttsa  icoja/j'i 
above  the  usual  age  of  chiid-btariti  /,  th-  r  >urt  will  wA  ' 
treat  A.  as  haviny  no  inlereBl  in  tUe  iT^fftj. 

Thtr^ortt  when  property  was  yiv  a  by  will  to  esriota  ^ 
peTDfms  if  a  ehildlem  wemnn  of  fiftyf'ur  •himld  kan  '■ 
■  iJiii'lrrii.  a  jHiwer  I'f  ud  ancemeut  Ut  tlmie  j>f^*on»  i%  ■ 
;  respect  of  tlteir  "  exjiedaiU  or  ^rtiuinptitfe  sliarcs  "  uuj 
'  enrdtabU  ky  the  (ritsfees . 

Appeal  from  K  'kewicb,  J. 

Jam^  Hoi.;kiiig.  by  bis  will  dated  the  Uiid  of  Mircb, 
18U1,  gave  all  bis  rosi  luary  riil  and  personal  estate- 
whatsoever  and  wheresoever  to  trustees  upon  trust  to 
call  in  and  convert  into  moaqr  and  (after  p  fcyinwit  of 
debts,  &o.)  to  invest  the  same,  and  out  of  th-«  icoooie 
to  pay  annuities  to  his  sisters,  Amoli«  Ann  tloclnD< 
and  Emma  Loe,  and  to  otber  jit^ous.  The  will 
further  provided  as  foUowii:  Should  iny  sirter, 
Am^a  Ann  Hocking,  marry  aud  have  children,  then 
whMl  the  yoonMst  ohild  of  Amelia  Ann  Hocking  or 
Emma  Loe,  wmebever  shall  be  tbe  youngest,  shsU 

reaeh  the  full  «gc  of  twenty-one  ye^rs.   thru  the 
whole  of  my  estate  shall  bu  divided  equally  betwet'U 
all  the  children  of  Amelia  Ann  H  joking  aud  Emma 
Loe  iu  equal  shares,  share  and  share  alike"  (ci«ua8 
11).    **SbonId  Amelia  Ann  Hooldng  die  -without 
bniiig  married,  then,  when  the  youngest  child  of 
Em  ma  Loe  has  tejicbed  tlu^  full  age  of  twentj-ons 
years,   my  whole  e.state   shall    be    diwiitd  e«|a.-iil}' 
between    her   children,   nhAva    aud    share  alike" 
(clause  12).    **lfy  sai<l  trustees  or  trustee  may, 
su.iject  to  the  pavment  of  the  annuities  bereinbefor » 
provi  ed  for,  at  his  or  their  disoretlon,  raise  any  part 
or  parts  of  the  then  ex[)ecLriiit  {iresumptive  or  thi-n 
vi  s  oil  Nh^re  or  fortune  of  auy  child  of  the  Kmuxa 
'  lioe  undt-r  tho  trudts  herein  contained,  not  exceeding 
I  in  the  whole  for  any  such  child  ooe-thizd  part  of  his 
j  or  her  then  expectant  preenmptifo  or  vested  sham  or 
I  fortune,  and  npply  the  snme  for  hi^  or  her  «uppact| 
education,  advauuemeut,  orboueht  '  (clause  I.'ij. 

The  teatator  died  on  the  Ist  i  f  Apnl,  1S92.  In 
February,  18SMi,  A.  A.  Hocking  married  Qeorge 
Beamore,  who  died  in  I8'J7.  8be  was  now  fi^* 
four  yeird  of  age,  aud  hal  never  had  aay  children. 
There  was  no  direct  evidence  that  she  was  past  child- 
bearing. 

Emma  Loe  had  four  childr'^n,  all  of  whom  were 
still  infante. 


(u.)  BoportadbyB.C.MA«Kn«zili,E>Mi. 

at-Ln*. 
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The  testator's  hetr-at-law  Mid  sole  next- 
of.Uii  wa«  faUier,  WilliMo  HooldQg»  wbo 
disi  nitcstat«  in   1893.     Tb«  defndant  Orftco 

Hocking,  who  was  TVillfmn  Hockio^'s  second 
wife,  was  his  adiuiuLstratrLx.  The  trustees  of  tho 
will  t  >ok  out  an  originatiof;  .saiiiiiioiis  to  Iihvc  it 
deunoinH],  first,  wb«tber  tho  power  of  adv&Qccuieiil 
ahove  mA  oot  WM  SOW  exerdsablo:  and,  secondly, 
■hfltlier  on  die  trua  oonatruction  of  the  will,  and  in 
fie  cwnta  wbioh  bad  happened,  the  reridiiafy  estate 
i '  tho  tr-^fn*  T  ought,  when  thp  yonngp.st  child  of 
iiiiujn  Loe  iitiained  twenty-oiio,  to  be  divided  among 
the  children  of  J^iuma  Lroe  HTid  their  issue  in  accord- 
tace  with  the  directions  above  set  out,  or  wbo  was 
DOW  entitled  to  the  capital  and  inoOUdOf  the  tastitor'a 
waidnaiy  estate,  and  in  vhat  ahicw. 

Kdkewich,  J.,  h^  that  the  event  of  Hn.  Benmore 
marrying  and  having  no  childrfn  was  not  provided 
for  by  tfce  will,  and  that  if  she  died  without  having 
had  a  child  tht^  estate  would  pass,  as  undisposed  of, 
to  the  te«tutor'$  uext-of-kin.  On  this  question  (as 
to  which  the  case  requires  no  rt-port)  tho  Court  of 
Al^al  affirmed  the  learned  jadg«*'8  decision.  Eeke- 
•ich,  J.,  further  held  that  the  clause  conferring  the 
j4)wer  of  a,fb.  .11 1  I  liir  lit  co.ist^d  to  be  ciperstive  if  it 
should  be  proved  that  Mrs.  lienmore  was  j^^ost  obild- 
bearing. 

Mt9.  Loe's  children  appealed. 

Warririiftmi,  Q.C.,  arid  R.  J,  Parker,  for  the  appeal, 
cited  //,  re  D<iu  >^on.  .«  t.  HiU,  37  W.  R.  61,  39 

Ch.  D.  16d ;  and  lu  rc  Lowman,  Deveuith  Vtskr, 
[1895]  2  Cb.  346,  43  W.  B.  ]>^.  193. 

P.  O.  iMTr,!.',,  Q.O.,  and  R.  Yovwier,  for  the 
d^endsnt  Graoe  Hocking. 

Jtaukawt  Q.Ct  and  W.  U,  Cotens-JJardjf,  for  the 
fcvitata* 

Jt.  J.  Parktr  rafdied. 

Cur.  adv.  vull. 

Aug.  11.— LurDUBY,  M.  E.,  after  statiDg  the  nature 
of  the  order  made  by  Kekewicb,  J.,  proceeded:  The 

(|Uf*tioii  is  whether  that  declaration  Ih  right.  It  is  a 
KjtuewLat  novel  jK'int,  and  we  took  time  to  consider 
it.  We  have  come  to  the  eondnnon  Utai  the  ^wlara- 
tion  most  be  struck  out. 

In  In  re  I^noman,  Dtvenitk  ▼.  Prater,  a  fund  was 
limited,  in  the  events  which  happened,  to  the  first  and 
f^thtr  eons  of  the  testator's  niece  Ellen,  with  remainder 
t  '  i1  1  fiT'-t  and  other  sous  of  hia  iii'  '  1  ]'  l  a.  Ellin 
was  seventy,  and  a  spinster.  Uer  poamble  »ou  was 
the  c«ily  person  wbo  st<xjd  in  the  way  of  Flora'a  non. 
The  eonrt  ordered  the  iond  to  be  paid  to  flora's 
Meood  eon,  the  eldest  bavfaig  died  before  he  attabed 

s  vested  interest.  The  court  dejirived  no  living 
person  of  a  jjossible  interest,  nor  has  it  ever  dune  so 
that  I  know  of. 

If  prop^ty  \s  given  t<>  A.  in  the  event  of  D.  having 
CO  chil.lren,  can  A.  claim  that  property  before  the 
death  of  B.  ?  My  auawer  ia ;  Ko,  neither  at  Inw  nor 
h  equity,  onlen  B.'8  poaaible  cihild  it  the  only  penon 
who  can  deprive  A.  of  the  property.  When  tint  is 
the  case  the  Court  of  Chancery  has  ordered  funds 
ander  its  control  to  be  paid  to  A.  when  latiatted  that 
B.,  owing  to  her  age,  can  have  no  child. 

Again,  if  property  is  given  to  A.  in  the  event  of  B. 
having  a  child,  the  court  has  never  gone  the  length  of 
ttying  that  A.  can  be  treated  in  B.'b  life- time  as 
having  Doiiil  i  r-  st  iu  tlie  projterty.  The  old  law  as 
to  the  dowar  is  oppoaed  t<ji  any  such  view.  If  a 
woman,  however  old,  marries  a  tenant  in  fee  or  fee 
tail,  to  which  her  issue,  if  any,  can  auooeed,  the  is 
entilled  to  dower,  although  a  woman  whoae  iaine 
4a8B0t  anoeaed  to  the  property  ia  antitjed  to  none: 


Hfo  Co.  Lit.  :H)ii  liiid  40a  and  40B.  and  7'i  r?  Ajur«w, 
Johntkm  V.  HilL  The  woman,  howi^viir,  moat  be  nine 
years  old  at  the  death  of  her  hoaband,  whioh  ia 

curious:  Co.  Li'.  33a.  I  have  looked  in  vain  for  any 
case  iu  which  the  court  has  deprivetl  oue  person  of 
thii  clijince  of  bi'ennniip  enti1h-d  to  the  j)roperty  if 
liuuthcr  should  die  childk^ss  or  havo  a  child.  Nor 
ought  the  court  so  to  do. 

The  daolaration  ahoold  tbieafove  be  Tnriad.  and 
instead  theieof  it  ahonld  be  dedaied  that  the  diion- 
tioD  of  the  trustees  under  clause  13  of  the  will  dan  b* 
exercised  during  the  life  of  Mrs.  Benmore. 

CuiTTY,  L.J. — I  am  of  the  same  opinion.  We  have 
construed  this  wHl  by  the  light  of  clause  11,  which 
waa  the  only  one  material  to  the  point  upon  whioh 
we  are  now  giving  judgment.  Hie  obitdren  of  lire. 

T.oe  were  given  an  interest  in  the  whole  of  the 
teijtator's  osteite  in  the  event  of  the  testator's  sister 
Amelia,  who  is  now  living  and  is  *  widow,  but  ha*  no 
child,  having  children. 

I  agree  with  the  law  as  stated  by  the  Master  of  the 
BoUa,  and  I  think  that  Jte  v.  Audiey,  1  Cox  Ch. 
Oaa.  3S4,  when  conaiderod,  is  an  authority  for  the 
propositions  which  he  has  biid  down.  It  is  quite 
true  that  Jee  v.  Audiey  was  a  case  in  which  the 
doctrine  of  perpetuity  came  into  ipHsfion,  but  it 
appears  to  me  to  apply  to  a  limitauoa  auch  aa  wo 
have  now  under  eoosidemiaon.  Aa  ia  well  known, 
the  court  first  construes  the  will,  and  finds  out  from 
the  Itinfruugo  of  the  testator  what  is  the  true  elfr-ct  of 
its  limitations.  In  Jtt  v  .1  /iv  ,  thr-re  whs  a  gift 
ou  au  iu<ieiiuite  failure  of  iLie  msue  of  the  testator's 
kinsman  John  and  John's  wife  Elizabeth.  Jiohn 
and  his  wife  Blisabeth  were  both  seventy  yaara 
of  age;  bot  Lord  Kenyon  dedined  to  eoDsider 
that  it  was  impossible  that  thoBC  two  old  people  could 
have  ft  cliild,  and  said  that  cousequently,  thit  bring 
his  im: istruetion  of  the  will,  he  should  apply  the 
measure  of  the  rule  against  perpetuitica.  He  also 
8ai<l~Bnd  ItUoktlwt  lUa  was  good  sense— that  it 
would  be  •  vetydangenma  czpenment,  and  likely  to 
introduce  the  greatest  ineonvenimoe,  to  give  latitude 
to  what  lie  culled  "  t-uch  soi  t  of  conjecture."  It  is, 
perhaps,  more  than  a  sort  of  conjecture;  but  that  is 
the  expression  that  he  used,  because  if  the  law  had 
been  othorwiiio  than  as  he  stated,  then,  aooordiog  to 
the  declaration  that  baa  been  made  in  the  judgment 
under  appeal,  tkSM  would  be  the  right  of  a  person 
claiming,  as  the  next-of-kin  of  the  testator  do  here, 
to  say  of  any  married  woman,  however  }  nn  ^  she 
was,  that  on  luediual  testimony  it  was  impossible  that 
she  could  have  a  child.  That  sort  of  thing,  of  course, 
has  never  been  allowed— that  is  to  say,  the  natural 
law  is  nut  taken  into  considerBlion  as  against  the 
form  of  the  limitation  itself.  The  CR«e  would  apply 
also,  if  this  contention  were  to  succeed,  to  the  case  of 
a  man  who,  by  medical  evidencis  mi^ht  be  bhowu  to 
be  incapable  of  being  the  father  of  a  child.  There- 
fore it  is  that  I  think  that  Jtt  v«  .^adZey  has  a  baaiing» 
and  a  vary  close  one,  upon  the  raeisol  caaa.  I 
mentioned  m  my  judgment  in  In  rtDawtan,  JoAnsftm 
v.  Hill,  the  CISC  of  dower  from  C  ilie.  I  shall  not 
repeat  what  I  then  said.  Lord  Ciike  puts  it  very 
neatly,  but  in  \im  quaint  laugu!if»e,  in  the  snme  ])ro- 
positiou.  After  meiiiioninfj;  some  statemeutA,  including 
oue  that  in  liis  time  a  woman  over  threescore  yeara 
old  "bath  hud  a  child,"  he  adds,  "Ideo  nm  dtfinilkir 
injure "  (Co.  lit  40a)  ;  which  I  said  that  I  then 
understood,  and  which  I  now  think,  to  mean  that  no 
legal  proposition  can  ho  founded  on  the  impossibility 
of  issue.  That  is  an  old  authority,  but  atiU,  I  think, 
an  authority  in  the  present  case. 

For  these  reasons,  I  think  that  as  long  as  the 
taatator'a  sister  Amelia  is  living  the  power  oontaiiMd 
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in  clanso  i;5,  which  relates   to  the  expectant  and  ' 
prfsuinptive  as  well  tw  to  tho  tbea  vmUia  jharos— of  < 
course  the'O  tire  not  vosteil — is  exi:'ri;i,sfible  by  the 
tnisti^eii,  ih*i  poMvr  beiug,  ws        been  pointed  out, 
not  merely  for  advanoeiueut  but  for  support,  adafin* 
tion,  or  benefit,  the  latter  word  being  the  largiafti 

Collins,  L.J. — I  am  of  the  aome  oficioat 

A ppml  ttUowtd. 

Holicitors,  Fitl'l,  //oscv,  ,i-  Co.,  for  Ffml,  Harris,  ct 
FoT'l,  Exeter;  Kimj.  \i'if/g,  ,t-  Co.,  tor  J.  P.  Blight, 
OaUington ;  MobbifUt  BUting,  Co ,  for  Paige  Qrylls, 
iMratlu 


llk\%%  <2^tt(t  Of  Justice. 

Chilli.  Div.  \ 

Stirling,  J.  1  Oot  26;  NoT.fi. 

In  f  Nomun. 

HAXfPTOW  V.  NOURSB.  (a.) 

WiU — Condition— Oi/t  on  marriage  with  wntent—Gon- 
ditim  proeedent-^AUamaiiM  gi/i 

A  co.i'h'tion  of  vuirrlmjr  with  a^imtitt.  itttarhfd 
to  a  gi/t  of  per«"intl  i.ifitt:  is,  ns  a  general  rule,  void 
«M  far  as  the  commt  in  r,,neerned,  ex'eii  though  it  be 
a  cnnditiom  prtcedtut.  This  riUe,  however,  does  not 
u/jp/y  where  there  is  a  <ji/t  aver  or  an  aUernative  gift. 

A'ynrriiiujh;.  a  U.^tntor,  fmrir,'/  f/!,  --,,  ,tn  (lunititi/  (n 
his  son /or  U/r.,  with  an  addittowil  annuity  in  the  event 
of  his  marriage  with  <Ae  eotuetii  of  ike  tnuleee  of  the 
wM,  '* 

BM,  that  the  teetator  had  provided  for  hie  em  e^eW 
wag  by  means  of  an  altenuttive  tjifl,  and  that  th^  rmi- 
dition,  therefnre,  was  g<XMi  <is  JuUtng  within  that  class  of 
excef'tiuitf,  t"  thf  ijfwrnl  rule  which  tOOfl  MfnWftAtd  in 
Qillet  ir.  Wray,  1  P.  Wms.  284. 

This  was  a  summons  by  one  of  tlie  (lL*f(>ndant8  in  an 
action  to  a<!iuiiii8t«^r  the  L^tato  of  James  Xourse,  who 
died  on  tho  4th  of  April,  l»y7.  and  raised  the  question 
of  the  Talulity  of  ft  condition  wbiuh  the  testator  bad 
fttmexsd  to  an  annuity  in  tht*  event  of  the  oiMiia^  of 
bit  RoQ,  wbo  was  the  prswnt  'ip]ilicant. 

Tho  facts  were  (is  follow:  By  his  .  i'l  duwd 
the  of   Saptetubvr,    ISiH,    the   te«t«tor  gave 

t>  hi<  s  >n,  H.  J.  Xour*e,  an  annuii^  ol  £2.00l) 
for  bis  life,  "and  if  he  shall  aatty,  or  shall 
hftve  married  either  in  my  lifetime  tat  after  my 
decease,  an  additional  annuity  of  X'1,000.*'  He  also 
gave  an  annuity  of  f  l.OOU  t..  hu  mu'a  widow,  ii  bis 
Sou  shouUl  (li..  letiving  a  widow.  He  then  directed 
the  accumulation  of  surplus  income  for  « period  of 
twenty- one  years  after  his  decease  if  his  Mm  Or  bis 
•on'e^ widow  ahould  so  long  live,  and  that  at  thq  rx- 
piratioa  of  tibat  period  the  surphis  iuc  mo  of  the 
investments  and  accniiiuhitious  should  bo  paid  to 
■och  of  the  daughters  und  granddaufcbter*  of  bis 
cousins  Francis  and  Thomai  Carey  as  should  be 
living  at  hie  deoeaae,  and  subject  to  the  preceding 
traf ts  tbe  trustees  should  stand  possessed  of  the  trust 
promises  in  trust  for  the  issue  .  f  hii  son  a;,  his  son 
should  apfioint,  and  in  li-  fjtult  of  appDiutment  for 
his  sou's  children  eijualiy  on  attaining  the  agt  of 
twenty-one  years,  or  lu  tbe  ctse  of  daugbtats  manry- 
ing  nndisr  that  age,  in  equal  shares  as  tenants  in 
OOmOlOII.  And  subject  to  tlri-  yir.^^.-  'i::;:;  tni~;-,  ill 
trost  for  the  daughters  and  giaini  la  neuters  living  at 

(a.)  iteport«d  by  J.  I,  Stiklinq,  Ks^.,  Barristw-at- 

Law, 


hh  (loccAse  of  F.  and  T*  Oarqr  in.  ei|iiAl  ahaiis  u 

tenants  iu  (jouunou. 

By  a  odicil  dated  the  ;JOth  of  M^y,  1895,  tc^ 
testator  declared  as  follows:  "I  dir«ict  that  iha 
annoi^  of  £1  000  by  my  said  will  beqaMth«<i 
to  my  son  Heoiy  James  Duncan  Xuatae  in  tits 
event  of  his  marriage  shall  b^  payable  to  lu« 
oiil >  if  he  sh  kl!  h+i^e  married  in  my  lifetime  with 
niy  previou*)  coitseut  iu  writing  or  after  my  death 
with  tho  previous  ooneentin  writing  of  the  trustees 
for  the  time  beiog  of  my  seid  wilL"  Aud  the  eodidl 
contained  a  similar  dtreotion  with  referenoe  to  ths 
annuity  of  £1 ,000  ]<  ij  n  nthed  ts  his  sjn'a  widow. 

The  t<»tator's  wiii  aiid  codicil  were  dulv  proved  OB 
the  8th  of  May.  1897. 

The  estate  of  the  testator  iaoladed  no  realty. 

An  BotioQ  was  oommenoed  by  tbe  executors  for  flw 
ailtuiuistrtii  -n  of  the  toitat  )r*s  P«.tite.  H.  J.  Nonrse, 
the  t«  stator's  son,  was  still  im  unrried,  and  he  now 
issue<l  the  prejtotit  sainunins  askuig  l  ir  n  df'elirfi'.i.  i. 
th.it  the  co'  ditions  attached  to  thn  annuities  given  to 
himself  aud  his  wIdow  respectively  were  iiioper«tiT«. 

Tbe  question  a«  to  tb4  widoar'a  aaniiicy  vss  nst 
argued. 

C.  E.  Jenkins.  Q.C.,  and  Petersen,  for  H.  J.  ^owcn. 
— The  qusstioa  is  whether,  taking  the  will  aindojdisil 
tog<'ther,  tbe  obtaining  the  consent  of  tlie  troatsss  ii 

a  eonditiin  pr^L-ed-^ut  or  a  oomlition  saSsequ^ot- 
Taking  tirst  tbe  case  of  a  oonditiui  subsequmt,  wt 
understand  tbe  law  to  ba  thL<i :  th  it  a  g  f  t  of  persoail 
estate  to  which  is  aonexed  a  oondition  of  manii|t 
with  oonsent  is  iraid  qtm  tbe  oonssnt,  osespt  is 
certain  cases,  of  which  fh»^  bi^st  known  is  the  cateof  4 
gift  over.  The  ca^^e  of  an  alteruitive  gift  is  unj'ief 
exception.  It  will  probably  be  argueti  lUat  thw  i*  • 
condition  precedent.  We  sub.uit.  bowever,  that  th« 
law  is  tbe  aame  whether  the  oondition  ba  preeaiait 
or  subsequent:  Semphill  ▼.  Bayly,  Pre.  Ch.  d62,  sol 
cases  cited  in  Viner's  Abr.,  vol.  o,  p.  343,  headiog 
Condition,  para.  41.  The  general  rule  is  laid  do*u 
in  litynish  v.  Afarttn,  Atk.  330.  Tuere  is  pl«ity  of 
authority  that  the  marriage  must  tak«  place,  aoi 
that  tho  oooditioo  of  oooMot  is  the  only  thing  dii* 
regarded :  EUm  ▼.  JStton,  8  Atk.  904 ;  OvrM  v. 
Hilto»,  1  Atk.  381  ;  Atkins  v.  //,  -  in,  I  Atk.  o* ; 
Gray  v.  (fray,  23  L.  B.  Ir.  399 ;  J*ruian  on  Willi, 
ed.  5.  p.  887. 

The  casMS  of  Crtngh  ▼.  \i'iUo»t  2  Vera.  512; 
G^let  fPrav,  1  P.  Warn.  284 1  StadtpUer,  Beasmmi, 
3  Ves.  HO;  VoH„gf  v.  Furse,  o  SV.  R.  :194,  8  De  (1. 
M.  &  (i.  To,  ail  fall  within  the  exception  to  the 
general  rule,  a*  btitij^  viMu  eithtjr  of  gifts  over  or 
of  alternative  gifts.  Hut  if  any  of  ta*m^  cases  cson^ 
be  brought  within  these  exceptions,  they  oiUt  1w 
taken  to  be  overruled  by  Reynish  v.  Martin. 

Uj^hn,  Q.C,  and  Whituugt  conira.— We  snhmt 
tiiat  this  oondition  is  an  efftiotive  one  and  not  ts 

f  rn-r  M'e  kubmit  that  on  the  true  couatrujti  n 
of  thtt  will  this  C!3udi(iou  uauuot  be  anything  bat  ■» 
condition  pr»ce<lent,  as  it  is  a  condition  wliich  muit 
be  complieu  with  before  the  gift  cau  take  effect,  fft 
adtuit  that  Reynish  v.  .Uiirtin  is  an  authority  agiiait 
us  if  the  case  f  dls  under  tbe  goaer.il  rule.  We  MJ» 
however,  that  tbe  general  rule  d  les  not  apply  to  the 
prescntcase:  ///r  -  v  v.  ri,  1  Atk.  361 ;  Sta(ip<Jev. 
Beaumont,  3  Vei.  ;  ScUt  v.  TyUr,  2  Bio.  Ch.  431i 
2  Di^  712,  1  W.  &  Tu.  L.  C.  535.  At  any  ratethsn 
are  exosp'ijbs  tti  the  rule,  and  we  subioi^  t&at  tUt  is 
A  case  or  an  alternative  gift,  like  Oreagh  t.  ITibMt 
'l'''rtt  T,  n'rajj,  and  Holmes  v.  Lysaght,  4  Bro.  Pvl. 
Uas.  185  (in  Tomlin's  Edition,  2  Br.  261)  But  w-' 
also  submit  that  tb.-re  is  here  iu  effect  a  gifc  over. 
A  direction  that  a  gift  shall.  '  ii  breaob  of  a  condition, 
fall  into  residue  is  tquiv^.eut  to  a  gift  qr^.  TM 
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fraeot  case  therel&re  fidls  wiUiio  Um  otber  daas  of 
asaptioM:  Zfoyiv.  Hhmlm, 8 Mar.  108. 

P.  S.  Sfoku,  in  tba  eame  intenist. — ^The  prraent 
MM  caa  be  dutmgiiiibied  from  Btynith  Mwriin 
baeaoM  iq  tb»t  ewe  thare  wm  no  protuion  mad«  for 

the  daughter  at  all. 

Butcher,  Q.C.,  aod  Warltert  Harm,  for  the  trustees 
oiihowiU. 

JenkiuM.  <>.<'  I'n  rf  ]  Iv. — Even  if  it  cannot  1m->  nidiii- 
tained  that  ttns  is  n  condition  anbseqaeut.  the  g^eiieml 
rule  laid  down  in  Reynith  ▼.  Martin  appU(>8.  This 
esee  has  not  h>-va  ahoirii  to  fall  within  eittaer  okn  of 
aMeMknw,  and,  fnrtber,  the  cases  dted  as  authorities 
for  tne  «-xcepttous  were  nil  dr  cided  before  Reynith  v. 
MarU-n.  rSTiiiLISo,  J.— But  they  were  not  over- 
Tu\fC\  by  M  '  I  siihiiiit  ibnt  thin  is  not  a  gift  by  way 
o{  ftulwfitutiun :  Hick  v.  I'rmiurvis,  2  Eq.  C*.  Abr. 
■J12,  2  Fieem.  41.  [H7<i«n*y  referred  to  Jamian 
Ml  Wills,  «th  «d..  p.  S88.j  Am  to  8uM  t.  Tyler, 
LorI  Tliarlow  seems  to  baYe  had  oo  donhi  that 
R'yuuh  V.  Afiirtiu  was  good  law.  On  tha  true  oon- 
itiui  tiun  of  this  will  there  is  no  altt-rui^tiuQ  or  8ub- 
ititutioD.  Nor  is  there  any  gift  over  :  Bellatiia  ▼. 
ErmtM.  Caa.  is  Cb.  22 ;  Whtder  v.  Bingham^  3  Atk. 
3^.  QiJlM  V.  {Troy,  doM  not  lijjr  down  any  gfneral 
nlsof  law. 

Cur.  atlv.  vult. 
SmELmo,  J. — Tbe  qnmtira  which  arisis  on  thb 

lUmmoDS  is  whothc-r  n  i  t  iir!-'-,  ti  which  a  testator  has 
(een  fit  to  auiif-x  to  an  aiiiiuil)   in  the  evtLt  of  the  i 
uar  '-i^-'  i  f  his  ton  is  a  condition  in    rrsfraiut  of 
at&niHge,  and  therefore  bad  according  to  law.  [His 
lordship  stated  tbe  terms  of  the  will  and  codicil  to 
tha  effect  sei  lotth  ahora,  and  alter  remarking  that 
fbejr  rnnat  be  taken  together,  eonf inned  :]   I  cannot 
give  aiiy  ilecifioii  as  to  the  boh'h  wjclowV  uiiniiify,  hut 
'hat  must  >>h  hc>nip  in  mind  in  oonslruuig  the  gift  to 
ihe  son.  As  t.  the  naturo  of  the  condition,  it  seems  to 
inethatit  nui»t  h^  tri^ated  as  a  condition  precedent 
tad  not  as  a  condition  subsequent'.    Then  tbe  question 
saiH,  is  it  valid  or  invalid  f   If  one  bad  to  deal  witb 
h  acMirdhig  to  the  English  common  law  it  would  be 
TihcJ.  its  is  shown  hv     <  i  it  ns  as  to  ri  al  fsfate,  and 
the  doGef  if  he  iu»rrifd  without  consent  would  not  be 
tntitled  to  take  tbe  benefit  of  tbe  devine,  be  would  not 
bs  nitttkd  onless  he  satisfied  tbe  condition.  But  that 
ii  not  so  M  r«e«>ds  pnn  penonalty,  and  in  the 
pnsnt  easo  the  testator  bad  no  real  estate.  Tbe 
oedirre  was  laid  down  and  established  by  Lord 
Hardwii if  ill  /?»i,fmWj  v.  Mniti".    There  a  mother  1-y 
li»r  will   ftaid  that  if  her  iiaughter  married  with 
the  constnt  of  the  ttustecs  or  tbe  major  pait 
of  tbtm  signified  is  writing,  before  such  marriage, 
"  then  and  not  ofterwise  I  give  and  devise  onto  my 
laid  dsugbttr  Mary  the  .si  ni  of  £800";  and  tlie 
testatrix  directed  at  other  dauphter  !Maitha  (to  whom 
tbf- Lhd  df■^ihf  d  all  her  real  <Hfate)  to  j  ay  her  £'.iO 
jtAtlf  «bihr  she  continued  fole,  Ly  pajnunte  of  £15 
(scb  on  Hay  Day  and  All  Saint's  Duy,  and  charged 
all  her  real  estate  with  debts  of  all  kinda  and  legaoita. 
Hie  daoghf er  Hwy,  after  the  death  of  the  mother, 
irarrifd  t>f    j  laintiff  without  tbe  consent  of  tbe 
!niettes,  aLLi  (  led  soon  after,  but  before  ber  death  the 
truftefs  detlarrd  their  conteLt  and  ajijirobutiuu  iii 
wriliBg.     Tbe  Lord  Cbsmollor  directed  that  the 


liUlltiff  should  be  ]>aid  the  arrears  of  tbe  £30  pro 
nstil  the  mansmgi,  ard  in  case  the  personal 


•state  ihonld  V-e«bancted  by  payments  of  debts,  so 
BDch  of  tl  I  ri  al  estate  should  bf>  pold  as  would  pay 
tbefBC'O  iiuii  arrears  of  tbe  annuity.  On  the  face  of 
tbaf  I  may  remark  that  payment  of  the  annuity  of 
£30  was  ool;  while  tbe  annuitant  continued  sole, 
wd  WW  not  dspaodcfit 


with  or  without  oouseut.  As  to  the  £S00,  Lord 
SDudwioke  sajs :  "I  apprehend  that,  taking  this 
■B  n  man  penHnal  kgMqr*  the  plaintiff,  by  the 
mies  of  the  oml  and  eebmiMtioal  law,  and  wbkli 

have  been  cooatantly  adhered  to  in  this  court,  will  he 
entitled  to  the  legacy ;  for  it  is  an  established  rule  in 
tbe  civil  law,  and  has  lung  been  the  doctrine  of  this 
court,  that  where  a  personal  legacy  is  given  to  a  child 
on  condition  of  mMTyiogwith  consent,  that  this  il 
not  looked  on  as  a  condition  aancmd  to  the  Icgav > 
but  as  a  declaration  of  the  testator  in  temrem.  Tbi* 
rule  is  so  strictly  adhered  to  in  the  ecclesia-Htical  court 
that  the  marrying  without  consent  i.s  not  considered 
there  as  a  breach  of  the  condition,  although  the 
legacy  is  aotoally  ||iven  over ;  bat  that  rule  has  not 
been  carried  so  far  in  this  court,  for  in  many  insiaooes 
here  it  has  been  considered  as  a  breach  of  the  condi- 
tion, and  the  legacy  thereby  forfeited.  Bnt  that 
difi'ers  from  the  j  resent  case,  because  here  the  legacy 
is  given  lu  Mary  only,  without  any  limitation  over. 
But  then  it  was  objected  that  there  is  a  strong  and 
material  diffmnoe  between  s  otmdition  precedent  and 
subsequent,  and  this  being  n  condition  preoedent, 
and  aa  the  condition  Was  not  performed,  nothing 
vested  l>ecau<<e  the  event  was  not  come  on  which  the 
leg  ;:)  v,;  to  take  effect.  Undoubtedly  this  is  truo 
in  general,  both  in  law  and  e^juity,  but  I  do  not  find 
that  the  civil  or  ecclesiastical  law  have  made  any  dis- 
tinction between  conditions  precedent  and  snhsequeut, 
but  ^t  in  both  eases  the  condition  ss  soflb  Is  merely 
void."  In  that  case  the  Lord  Chancellor  held  that 
the  condition  was  iuojierative  and  tbe  legacy  payable, 
and  made  a  decree,  in  case  the  jrf'rsoual  estitte  should 
be  exhausted,  that  tbe  plaintiff  should  receive  satis- 
faction out  of  tbe  real  estate.  That  is  a  decisioii 
that,  though  the  condition  was  pveoedent,  it  was 
inoperative,  aid  the  legatee  was  entitled  to  the 
legacy  though  tbe  condition  was  not  fulfill*  1  There 
has  been  no  case  cited  before  mo  to  throw  uiiy  iiuubt 
upon  that  decision.  That  decinion  is  plain  and  clear, 
and  would  be  eaqr  to  apply;  but  Lord  Hardwicke 
pointed  out  that  the  rule  of  the  dvil  and  eeelesiastiol 
authorities,  in  cases  where  the  legacy  was  given  G9er» 
had  not  been  so  fully  followed  or  carried  out  to  the 
Name  extmt  in  flu  C  i.rr  of  Chancery.  In  v. 
BrafiUm  8ir  William  Umnt,  M.B.,  refers  to  thia  dis- 
tinction, aod,  after  saying  that,  whatever  diversity  of 
opmion  there  may  have  been  with  lespeot  to  the 
neoesrfty  of  a  dense  over  in  the  case  c»  oonditioiie 
precedent,  a  subsequent  condition,  without  such  a 
devise,  of  forfeiture  on  marriage  without  consent  baa 
never  been  enforced,  gcee  on  to  say:  Uifterent 
reasons  have  be^  assigned  by  different  judgeti  for  tbe 
operation  of  a  dense  over.  Some  have  said  that  it 
ni£orded  a  dear  taanifestation  of  the  intention  of 
the  testator  not  to  make  the  deolaratian  of  forfeiture 

merely  in  terrvrrm,  which  might  otherwipe  have  bp*  n 
presumed.  Others  have  8ui<l  tt  a*  it  was  the  interest 
of  the  devisee  ctver  which  made  the  tbfl'erence,  and 
that  the  clause  ceased  to  be  merely  a  condition  of 
forfeiture  and  became  a  conditional  limitation  to 
which  tbe  court  was  bound  to  give  effect."  That 
exception  (of  a  gift  over)  does  not,  I  think,  cover 
the  present  ca^e,  and  what  was  relit  d  upton  in 
argument  was  another  class  of  exceptions  which 
was  established  in  HillH  v.  Wrai/.  That  rule 
was  this.  One  by  will  left  an  annuity  of  £10  to 
bis  granddaughter,  and  afterwards  by  a  oodidl 
declared  that  if  bis  granddaughter  should  mairy 
with  tbe  consent  of  bis  trustees,  then  she  should 
have  11.30  in  lieu  of  the  annuity,  which  should  cease. 
Tbe  granddaughter  married  without  tbe  c  nsent  of 
tbe  tiustees.  WherenpOi  it  was  objected'  that  the* 
restraint  on  marriage  was  ^nly  to  ttmrtm,  and  that 
tie  granddaughter,  notwitlutanding  hat  having 
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married  ««  ftb»»vc,  ought  to  htivp  fho  £l.>0  porti  m. 
But  Lor-1  CoA'piT  ii'dnil  the  contrary,  stvi'i^;  •ll^•r>■ 
WM  »  provisioa  m«de  eitht^r  way,  aad,  wiiero  tiiu 
pwrUon  mu  in  the  alteroative  and  there  was  » 
OQiu^<n  precedent  to  the  gift  of  the  poctaon— 
iiaimIj,  of  marriage  with  ooDMnt,  and  that  was  not 
perfonneil,  itinl  tlio  iloi.i  t>  was  still  provided  for, 
thongh  not  with  thn  (;n'ater  portion,  equity  in  that 
case  did  not  relieve.  Prior  to  that  decision  of  Lord 
Oowper  there  had  been  decisions  in  aa  opposite  sense. 
And  ia  Seott  Tyler  L'jrd  Tbnrloir  lajs:  "  It  was 
made  a  qnestion  formerly  what  a  legatee  should  take 
on  her  marriiixe  under  a  bequest  of  £200  if  she 
1  .ir  £1(1(1  if  slip  dill  not.  S  jm«  thought  £;100, 
fioum  £2UO,  some  £100.  In  our  bouiu  w«i  dad  it 
determiu'^  formerly,  in  the  esse  of  a  greater  legacy 
given  opoa  marriaoe  with  oooaeot  or  after  a  certain 
age.  aaaalMuin  t£e  otber  eventi,  that  the  greater 
legxcy  wiu  not  forfeited  by  marrying  against  the 
condition  ;  hnt  those dccisionK  Luppened  in  the  period 
alluded  tu  ';  •  i "  rp,  whon  tlu>  worth  of  ihv  lillt  tnw  w^is 
thought  a  autticitiut  re^ttun  for  a  tavuurabie  int4>r- 
pretation,  as  it  was  called,  of  the  condition ;  but 
Lord  Cowper  dAtermioMl  otherwise  on  altetuatiTe 
bt>qu(>Hts."  Lord  Thnrlow  recognized  the  decAaon  of 
Lord  Cow|i«  r,  whose  decision  has  been  taken  to  settle 
the  law  down  tu  the  present  time.  I  mast,  therefurt<, 
take  this  exception  to  the  gonr-ntl  nilo  us  hiid  dMWii  in 
Heynuh  v.  Martin,  Whotber  or  not  X  should  niy^ulf 
have  taken  the  •ame  vinr  m  vae  taken  in  (filkt  v. 
IKray  it  it  not  naowMary  to  dadde,  Theio  i«  the 
•soeption  which  has  been  ealahlished. 

Then  the  qixstiou  ia,  Does  tlie  )'r>'Sfiil  l;<vhi'  fill 
within  it  ?  Th.'  Lmguuge  used  by  the  toatatuii*  m  lh« 
two  ciH<  8  is  luit  the  sauic,  but  there  seems  to  mn  to 
be  no  differeuue  in  subetauue.  L&rd  Thurlow  treats 
generaUy  the  question  of  a  larger  sum  if  the  donee 
marries  and  a  smaller  sum  if  abe  doea  not.  la  the 
present  case  the  gift  is  a  smallcfr  one  if  the  sou  dnos 
Hot  marry  and  a  lirpi  r  nno  if  ho  do>  s.  It  S'-iuus  t  i 
me  the  ctu»t)8  ar»  cuhst^iiiti  i,lly  the  samu  and  uugut  to 
be  governed  by  the  eaui©  ruh-.  This  seems  to  me  to 
be  in  accordance  with  the  dtteisiuu  in  the  Iriah  oaee  of 
Uotwn  V.  Lytaghi.  That  oa<«e  was  taken  before  the 
HoUM  of  L'>rJs  but  was  settled  by  a  compromise,  and 
ao  is  of  no  great  authority.  I  think,  tht^refure,  that 
the  (ooditiuu  is  operative. 

Solijitora,  CorteUit,  Mouop,  <{;  Berney;  Jtfonre, 
Btarkt  ifc  Oe.t  for  Whieler  A  MtCtOctitfM,  Belfaat ;  L.  C. 


S'"";  r'T  1  Oct.  28. 

In  re  LoKixH  DuPSRY  Stoiuts  (Luutbv).  (o.) 

Company —  Winding  uji—l^iiperriniiin   orilrr — rfiflinrj 
(irtion — Cotti  ]>rior  to  toinding  up — Payment  in /all. 

The  a>tl«  «f  an  action  hfffna  by  a  company  irhilt  n 
gr.iu'i  ri\nri  rn  ■III  !  c'xit i  ii I"  ■' ,  unth  Imve,  /«//  lUe  li'jiii'lut'ira 
t^fter  thf  CAtmiMtty  has  bf  ,i  ordered  /■!  br  ironnd  >tji  nii.lrr 
mpervui'in,  and  in  which  Jitd-jm-ut  if-iit  v„lt'rrd  in 
hmmt  qftha  dtjendant  with  cuati,  are  jiayabie  im  /uII 
tvtn  **e  order  granting  the  tiquutaivrt  leave  to 
continue  the  action  t?  ^ilr-uf  on  fhf  KH>^iHt. 

The  company  while  a  going  concern  hnd  com- 
meneed  an  action  against  Sail  Bnwnlow.  While  the 
trial  was  pending  the  OOmpaHf  pHtfld  an  extra- 
ordinary resolution  to  wind  op  Toluntarilf*  »  anper- 

(o.)  Keported  by  0.  W.  Meau.  Esa..  Ilarrister-at- 
I*w. 


vision  order  biiug  after Tariit  mide.  Tae  liqiilatMl 
d--  i  1'  1  t )  cont  tin'  liction,  and  obtained  the  le»ve 
ot  the  court  to  dj  S3.  On  the  triil  of  the  actioi 
the  di-fondant  (Bail  Brownlow)  obtuned  judgment 
againat  the  conpai^  with  ooeti.  The  qaestioo  which 
had  DOW  to  be  decided  wa«  whether  che  defendant 
was  ontitlo  l  to  his  f  ill  e  >«'.s  in  the  aoii-Jii  da.rin;  th« 
time  that  the  cjiup\xiy  wa-s  a  going  cincern,  or 
whether  h  •  coLiid  only  prove  in  tn>i  win  lins;-ap  for 
these  oosts  and  rank  lor  diridoad  with  the  other 
orediton  of  the  ooonpaiqr* 

JT.  F.  Affini$tft  for  Eirl  Brownlow. —If  the 
company  had  been  aaoB— ifat  in  the  aotion  it  woold 
hav«  been  paid  the  oosta  of  the  tidt  in  foil,  and  aa  it 

has  faiiod  it  mast  n  iw  p»y  then  in  faM  :  R  -  futxi  v. 
liiii/ntoit,  27  W.  R.  825  4  App.  0*4.  7  iJ.  lu  Oook  v. 
J/a'.hatoay,  17  W.  II.  10  .7,  L.  il.  8Eq.  612,  theassi^ue^ 
in  bankruptcy  wus  &t*y  d  from  proceeding  with  a 
suit  of  the  bankrupt,  who  had  bean  ordered  to  pay 
(MTtain  coata,  until  such  ooata  w«»  paid.  The  ooita 
are  payable  and  not  provaUei. 

MarU-m,  for  the  liqnidatort.— Where  nothing  is  said 
as  to  cotts  in  the  order  giving  leave  to  the  liquidators  to 
continue  the  action,  the  oosts  incurred  before  winding 
up  are  only  provable  in  the  or  liuivry  way, 

Ihi  also  quoted  Bookley  on  the  Compaoiea  Acts, 
7th  ed.,  p.  271,  and  /a  r«  Snydar  DynamSk  PngMtSe 
Co..  [1893J  W.  N.  37. 

WKioirr,  J.— It  aeeai«  to  me  that  the  liability  of 

th-i  liquidators  to  pay  the  co<itt  in  fait  may  be  netd 

fo  full. >w  upon  what  Wiisliid  diwn  by  L)rd  Caims 
iu  ik»tid*tn  V.  Ui'i/iitoii,  wheu,  dealtug  with  the  case  of 
an  executor  who  had  obtained  an  order  allowing  him 
to  GOtttinae  the  proaeedings  in  an  actiou  instituted  by 
hia  testator,  he  said  :  *'  He  " — that  was  the  exeontor 
— "  thus  adopted  the  suit,  and  adopted  it  ab  iniUih 
Had  he  been  sucoes^ful  on  the  appesi  he  would  hare 
roM-.ii  '  l  thi'  i.:.i;i[>'.lc  1  deed,  iin  i  n:ci"ivcd  tho  oostS 
ordcftid  tu  be  paid  tj  L^y  B  >ynt m,  together  with 
the-  coats  of  the  appeal,  and.  be  li  is  {^liled,  he  must, 
aooording  to  the  well-settled  prautioa  of  the  oonrtt 
aabmit  to  an  order  for  payment  of  ooata  peraonally.** 
Of  course  that  does  not  carry  the  matter  the  whole 
way,  bfcaute  the  question  here  is  not  whether  the 
liquidator  is  liable  to  pay  tlu-  ( oats,  but  whether  the 
company  is  liable  to  pay  them  in  full.  It  may  very 
well  ba  that  ingiThag  leave  to  a  liquidator  to  continue 
an  action  a  term  ought  to  be  inaerted  in  the  order 
that  the  liqaidator  if  he  fails,  afaonld  pay  the  oo^ta  of 
the  defendunt  in  fu*l,  but  it  (I  hh  not  follow  thttt* 
because  thtTe  is  no  mn-h  term  iu  the  order,  tho 
li' juidat'ir  iti  11  ut  '.1  ib!'  to  'io  s  j.  It  seems  br-tter  to  hold 
that,  as  the  company  would  have  got  all  the  costa  if 
it  hii>d  succeeded  in  the  action,  it  ought,  if  it  fails,  to 
ba  held  liable  to  paj  all  costs  in  full  of  thedefemdnot. 
Thtt  aeeme  to  me  only  just  and  reaaonabte.  No 
HMth  irities  diui  rly  in  jjsjint  have  been  cited  before 
ui",  liut  it  si'i-iiis  t'>  be  more  reasonable  t  >  hold  that, 
it  111  the  uit(Ti-its  of  the  company  a  liijmdator  elocts 
that  au  action  uommeuoed  by  it  should  ba  continued, 
the  assets  of  the  company  ahould,  if  the  action  fails, 
bear  the  whole  of  the  ooeta,  than  to  hold  tiaat  a  part 
of  them  ahonld  be  thrown  upon  the  anooeMfal 
litigant. 

Solioiton,  ifkhoa,  ManMg,  A  Co. ;  If.  if.  Warner* 
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Hian  CooBT. 


U.  B.  Dir 


Junn  2^,  29;  .TiUy  4,  1898. 

YtMO,  Tdci8»  ft  Oo.  V.  The  Sea  Ihbvbakob  Co. 

(tiTinTSD).  [a.) 

hitaaaee— Marine— Arms  and  anununitlon  ilip^'fi  (<> 
jiiTfign  rtiuntry  in  time  of  ptace — Vaptnre— AlUgcii 
frohibition  of  /ortign  conutrtf  atjainnt  importation  of 
<}i(h  gooU — Alh'j'-'l  oimynhmut  <>/  furt  material  fur 
<nkMhai»g  ritk— Alleged  illegal  venture  -Validit]/  of 
ftUey. 

Tl'  iJ'i!ii*:f:^  i:r-nr'"l  u-:ih  tlic  liffend'vtt^  armt  and 
ammnnitii'ii  for  dtlivirry  at  certain  ports  in  the  Persian 
G'l!/,  under  a  policy  which  covered  "  atptiire  at  tea." 
Tkt  good*  wtr9  wiud  tuui  tonfitcaUd  by  an  Knylish 
wm-o/'War,  ading,  it  «ma  afteged,  on  behalf  of  the 
/'r-iion  Government,  under  an  edict  passed  in  1881 
[Ij'tl  which  had  never  been  enforced  so  long  as  the  duty 
dcrnarided  for  imjtort  of  such  ijcinU  i/  ni  /mk/)  prohibiting 
tw  inmoriation  of  arms  and  ammuuilitm  into  I'eriin. 

ndd,  that  the  plaintiffs  could  recover  on  the  pollry, 
Uratut  there  had  been  in  faxt  no  wUfid  toncealment  on 
Ufir  jart  from  the  underwrilerB  of  the  risk  of  seizure ; 
t\r,  if  they  ktien'  </  fff  "!i<  f,  Ih-  ij  hud  im  rtafo'i  >'• 
mypt^t  that  it  mcnid  be  enforctd  lo>i</  us  the  duiij 
jMyallc  tm«  forthcoming.  N<'r  was  the  jiolinj  void,  us 
kting  m  gi»d$  thipoed/or  an  illegal  vtnturtt  for  the 
im/ortoUon  «/  $urh  Hood*  ivia  Fertia^  was  neither 
f  iifDriy  f'l  fl'  Inic  <  f  Persia  't$  that  law  was  in  practice 
iidminiifered,  nor  itiegal  by  the  law  of  the  country  if 
ih<  oMured.  En^tmd  being  at  (Ac  Umt  in  amity  villi 
P'-Ttia. 

Cooimercial  canse. 

Thi*  WM  nil  action  tried  by  Bigbam,  J,,  without  a 
yaj.    Tbe  plaintiffs  claimed  for  loss  of  goods 
of  anna  aod  MmminiitioD,  insured  under 


til  •  pfooiis  insured.    Tim  policies  wfre  dated  respeo- 
tivi-ly  the  29th  of  Noverab^ff,  1897,  and  the  6th  of 
D«?cember,  1897.    Tbe  first  policy  was  de'^ml  •  1  to  be 
on  four  oaa^s  of  cartridges,  valaed  at  £  1 25,  per  steamer 
Bnlndtivtan,  London  to  Bahnrin  and  (or)  other  Par- 
t-inn Gulf  ports;  and  the  second  policy  on  one oaM 
ritl'-a  and  one  case  cartridces,  valued  at  £200.  by  tha 
Name  vfsscl  to  Bunder  Abba*!  and  (or)  other  PfrHian 
Gulf  ports.    Tbe  bdk  of  ladiug  for  the  goods  men- 
tioned in  tbe  first  policy  described  ibe  goods  as 
■hipped  for  "BabreiD,  vid  Bushiie.    Miucat  op- 
tional."  The  Wile  of  lading  for  the  leoond  parcel 
described  the  goods  simply  as  shipped  for  Bunder 
Abbas.    Bahrein  is  an  island  on  the  west  coast  of  tbe 
Persian  Gulf,  and  Muscat  is  a  \yori  on  tho  Gulf  of 
Oman,  neither  of  the  plaoe«  being  in  Persian  terri- 
tory.    Baeh'TO  and  Bunder  Abbas  nre  porta  in 
the  Persian  Gulf  ami   aro  both  in  Persian  terri- 
tory.   T/ie  Bnlnchiii'ii)  s  iiled  from  London  about  the 
2tUh  of  XovHinbor,  18!)T,  and  on  th<'  2r,th  of  January, 
18U8,  when  off  Muscat,  she  wm  intprcwpted  by  her 
Majesty's  ship  £f(pw'n7,  purporting  to  act  on  behalf 
of  tbe  GoTemment  of  the  Shah  of  Peraiai  and  tbe 
goods  in  question  were  seized  and  eonllaeatad.  The 
alli'f^i'd  i|T0uud  of  the  c  jniiKcati  >n  was  that  the  goods 
were  intended  for  importation  into  Persian  territory, 
and  that  the  importation  of  arms  aud  ammunition 
was  forbidden  by  the  Peniau  law.  Tbe  plaintiffs 
thereupon  made  a  ohitm  againtt  the  defendant*  aa  for 
a  total  loss.     The  defendants  objected  to  piy  on  two 
ground*.     First,  they  eaid  that  the  j.laintiffH  had, 
when  effectingtheinsura'ice,  conueale  1  i  '  i'  *  ijinlr-nal 
to  the  estimation  of  the  risk— vix.,  that  tbcimportn- 
tlott  of  anna  wai  forbidden  by  Persian  law ;  and, 
secondly,  tiiey  Faid  that  the  adventure  was  illegal* 
ax  being  in   contravention   of   what  they  culed 
tbe  law  of  national. 
Dealing  first  with  the  question  of  c^noealmant, 


two  policies  of  marine  insurance  effooted  with  the  1    i>ealii„  .  , 


cl&u«  had  been  struck  out  of  tbe  policies,  and  tbe 
perils  insured  against  were  "men-of-war,  cuemitw, 
:*kiogi  at  sea,  arrests,  restraints  and  detainmentK, 
uid  1^  other  porili  as  well  as  all  misfortunes.'  The 
goods  were  smsed  on  the  voyage,  and  the  plaintiff's 
tisimed  as  and  for  a  total  loss.  Tho  defendant* 
dfnkd  ii&bility,  alleging  that  the  policies  were  void 
brcaoie  tbe  plaintiffs  bad  concealed  a  material  fact — 
iMselji  that  tbe  importation  of  arms  and  ammunition 
bto  P^ina  was  forhidtlen  by  an  edict  of  die  Persian 
'jorfnioimt.  n  ade  in  1<^'^1.  and  the  voyage  being 
thug  an  ilkgal  vei  ture  the  puliciea  were  rendered  void. 

hrkft-rd.   Q  <".,  and  llollams,  for  the  plaintiffs. 

dmird  that  the  voyage  waH  an  ilh'pal  venture  since  its 
object  was  neither  opposed  to  the  law  of  the  nation  of 
t&t  assurr-d  nor  to  tbe  law  of  nations,  and  they  telied 

on  P!nt.r}./  V.  Fletcher,  1  Doug.  251. 

U'j'fon,  Q.C.,  Carver,  Q.C,  and  Scrutlon, 
fcr  the  defendants,  cited  Iledmond  v.  Smith, 
;  Um  &  Q.  457,  and  Be  WiitZ  v.  Hendricks,  2 
Bhig.  814.  Pkm^S  FWdlfrwae  disapproved  of 
by  'evfral  tf xt-'"  nr«  r?!.  fird  had  never  been  followed 
bv  sny  judge :  ««e  Arnould  on  Murine  Insurance,  Cth 
ra.  694 ;  PoOoek  on  Omtraeta,  p.  307. 

Car,  adv.  vult. 

BiGHANt.  J.  —  This  was  en  action  brought  by 
tte  plaintiffs,  who  are  merehants  carrying  on 
VoMiifSH  in  London  and  at  Bushire  in  Persia  and 
tt  Muscat,  against  the  defendants,  who  are  under- 
on  two  ptiMflhg  of  marine  insurance  to 
ft  total  lose  oansed  by  a  capture  at  sea  of 


[u,)  Bspotted  by  Ebskine  Rbdo,  Bsq.,  Barriater- 
at-Law. 


ment  had  issufd  a  decree  that  no  arms  or  ammu- 
nition should  enter      rsian  territory  without  the  leave 
and  permission  of  the  Govemmeat,  and  that  if  any 
such  goods  arrived  at  Bu»h>rethey  wer^  to  bo  detained 
and  the  fact  was  to  be  reported  to  tbo  authori- 
ties at  Tbheran.    A  copy  of  the  decree  was  put  in 
evidence.  Atthesi  une  time  direcionsseem  to  have  b««n 
given  totheCusloins  otiiciala  at  Bushire  t^>  bring  tbis 
decree  to  the  notice  of  merchanfR  m  I  traders,  so 
that  they  might  be  warned,  and  st^ps  neeiu  to  have 
been  taken  In  this  direotion,  although  in  point  of  faot 
the  decrt  0  appears  never  to  have  been  brought  to  the 
notice  of  i  he  plaintiff*.  The  prohiUtion  is  said  to  have 
been   reiterUed  by   the   Sbah   on  more  than  one 
oucasitn,  and  its  existence  is  alleged  to  have  b  en 
universally  known.    I  do  SOt,  however,  find  that  any 
attsmpt  to  enforae  it  was  ever  made,  except  poesib'/ 
on  one  occasion.   In  tbe  year  1805  a  ptroel  of  anns 
shipped  from  Enpland  for  Mti'^rat  by  tbo  SteHtnw 
Zhiu  wa^  lauded  at  Bushire.    The  Cn«tom8  officials 
there  detfiined  tbe  goods  on  the  pita  (so  said  the 
English  ahipownm  in  their  letter  of  the  2 1  at  of  J  auuary, 
189U)  "  that  th«t  heavy  duty  on  arms  and  amonmition 
ii:aported  into  Persia  must  be  j)aid."  TbeowneMOf 
tbe  goods  objected  to  pay  on  the  ground  that  tbe 
goods  were  not  intended  for  Persia,  and  were  merely 
landed  at  Bushire  in  transit  for  Muscat.     Both  tbe 
Persian  authorities  and  Sir  Mortimer  Durand.  our 
representative  at  Teheran,  seem  tO  have  suspected  tha 
(r\ith  of  this  assertion  ;  but tilUmately  the  goods  were 
reUased  and  forwarded  to  Muscat.    In  u  y  opinion, 
the  real  dispute  between  the  owners  of  the  g  >od8  and 
the  Persian  Customs  on  that  occasion  was  as  to 
,  whether  the  former  should  pity  the  arbitrary  and 
[  heavy  duty  whiah  tiie  Intler  sooght  to  ezaofe,  th* 
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fifOodB  ownt^rs  savitigf  that  they  oiiglit  to  pay  nothing 
Eeuaase  the  gi  o  ls  were  mernly  in  transit,  the  Custoni'' 
Mlhoritiea  N^ynig  that  full  duty  ought  to  b-*  pai  l 
IwWMia  the  goods  were  in  fact  landed  in  Persian 
tanitory,  ana  were,  as  they  suggested,  not  fining  to 
Muscat  at  all.    The  incident  has,  in  my  vi<'w,  little 
or  nothing  to  do  with  the  case  now  before  me,  and 
I  only  reter  to  it  because  it  waa  nilied  upon  by 
tta«  d«f«ndan1»  at  tha  hearuig  m  foqppottiog  their 
oottteatioii  ibst  tbe  pirokibi«m  wu  cfEsetiTe  and 
notorious.    That  there  was  in  fwct  a  qualifiL-d  pro- 
hibition against  the  importatioTi  of  arms  and  auiuiu  • 
nitiou  is  clcur,  but  I  think  it  is  necessary  to  inquire 
whether  it  was  really  ODerativo.   Now,  the  pUiutiffii 
tell  me  (aud  I  am  satMled  that  tiiay  are  tMling  me 
the  truth)  that  for  many  yenrs  past,  in  Ifed,  siiue 
1884,   they  have  been  regularly   eiignged   in  the 
iuiporttttiou  of  aruis  into  Bushire.     They  nt  first 
iui|)orted  the  goods  iu  eseontion  of  the  orders  of 
buyers  in  Persia,  but  later  OH  they  import^  the 
goods  for  lale  on  their  own  aoooaut.   The  trade  was 
oondneted  dnring  all  these  years  quite  openly.  The 
goods  were  described  iu  the  bills  ot  hidiiij;  und  ship's 
manif^ts  aa  arms,  aud  they  were  so  entered  at  the 
Oustoms,  both  in  England  and  in  Persia.  After 
imp<ntation  they  were  placed  in  tho  plamtifili'  go- 
down  in  Bnehira  aud  there  fmblicly  sold.  Other 
firms  at  Bushire  carrird  on  similar  trade  in  the  !;ame 
Way.    I  think  it  prfjbnble  thnt  the  plaiutiffsi  knew 
that  there  wm  something  in  the  nature  of  a  prohibi- 
tion ag^nst  the  trade,  but  I  aiu  quite  satiiified  thiit 
tiuy  believed  it  to  be  a  dead  letter,  and  that  they  had 
never  heard  of  any  attempt  to  enforce  it,  or  of  any  com- 
plaint by  the  Persian  Guverament  that  it  was  being 
disregarneil.    If  the  so-called  ])rohibition  Wds  eiTectiv^' 
for  any  purpose  at  all,  it  was  merely  fur  the  purpose 
of  e^aoling  ihe  representative  uf  the  Sh:ih  ut  Bushire, 
who  apparently  faraw  his  oiht^e  from  the  Oovemment, 
to  levy  heavy  and  arbitrfiry  duties  on  the  goodv 
imported.    This  rejiresentntive  '\h  an  official  who  h  is 
the  Tery  largest  powers ;  he  is  no  doubt  frequeutiy 
changed,  but  while  holding  his  office  he  can  do 
practioallv  what  he  pleasee.   The  nlaintiff*  told  me 
that  the  duties  wm  fixed  and  levied  by  these  olBoials, 
who  were  well  aware  of  the  ii  itnre  of  the  trade,  and 
who,  so  far  from  objecting  tu  it,  ujuiplained  that 
there  was  not  enough  i  f  it.    All  this  is  Dome  out  by 
Major  Meade,  our  political  resident  in  the  Persian 
Qmf.    In  hts  trade  report,  a'ldresHed  to  the  Gtovem- 
ineBt  of  India  fur  the  year  1896-97,  at  p.  6,  be  says : 
*•  Abus  Atm  AvltTTrrmoN.— This  trade  was  found  to 
be  so  flourishing  I  ist  yeitr,  and  the  sums  obtained  by 
the  local  authorities  for  conu'ving  at  it  were  so 
considerable,  that  the  central  Oovemtnent  considered 
that  %hex9  was  room  for  another  partner  in  it,  and  a 
special  offidiU  was  appointed  from  Teheran  nomiually 
to  enfurci-  flu-  prohibition  against  the  import  of  arin.s; 
but,  as  the  ufhci.il  in  question  p^iid  for  his  pjst  iu  the 
usual  fashion,  it  is  certain  that  neither  he  nor  the 
QoTernment  had  any  intention  of  really  carrying  out 
the  orders.    In  spite  of  this  new  tap  on  the  profits 
the  trade  shows  an  income  of  t<  n  lakhs,  (m  l,  I  believe, 
forward  shippings  are  satisffictory  for  nil  those  who 
share  iu  this  nominally  illicit  Ir.i  ir.''    Tuis,  iu  my 
opinion,  is  a  frank,  honest,  aud  accurate  aocouut  of  the 
PO^tiom.  There  was  no  real  })rohibitiou  at  all ;  nor  did 
anyone  engaged  in  the  trade  imagine,  certainly  the 
plainiifti  did  not,  that  there  was  the  least  danger  of 
inter  erenc^'  so  long  as  the  d  iti-  s  were  forthcoming 
in  answer  to  the  demands  of  the  Uoverttment  officials. 
If  further  evidence  on  this  p  »int  were  wanted  it  is 
fooud  in  the  report  of  onr  Consul'Cieneiral,  Mr.  Fred 
A.  Wilson,  for  the  year  1895  on  trade  at  Boshire. 
Rpeabing  of  the  importation  of  .-r  ri'  i-  ^   inm  inKioii. 
he  says;  " Theoretically  this  ttude  is  |irotitbiUd  by 


the  Persian  Ooveruiuent,  but,  like  all  similar  prohibi- 
tions ill  Persia,  this  practically  ouly  substUutes  so 
arbilr  iry  iin{>oSt  ft*  a  fixed  duty."    What,  then,  did 
the  plaintiffs  know  and  beUeve  at  the  time  they  t^ok 
out  the  policies  sued  on  ?     They  knew  probibly  thit 
th.'re  rt'  is  a  nominal  probibiti  m  against  the  import-i- 
tiuu  of  arms.    They  knew,  as  the  fact  was,  that  it  vm 
never  acted  upon ;  they  had  never  beard  of  any 
attempt  to  enforce  it;  they  knew  that  so  long  as  ths 
dntfes  (Whioh  no  donbfc  were  arbitrary  and  TuiBUe) 
were  paid  there  was  no  prospect  at  all  of  interfereooe, 
and  they  knew  that  the  trade  was  open  aud  notorious. 
They  dealt  with  the  defendants  with  perfect  honesty. 
Thay  did  not  suggeat  that  the  daose  in  the  poltiem 
warranting  the  goods  free  of  capture  should  be  straok 
out.  This  was  done  on  the  initiative  of  the  defend in*:= 
themselves,  following  what  ai)pear*tobe  theor  imiry 
practice  on  an  insurance  of  gcMMls,  so  that  the  defeo  i- 
auta  by  their  own  act  became  liable  for  a  loss  by 
capture.     It  was,  indeed,  suggested  in  the  coarse  of 
the  ease  that  the  fljiipment  with  aa  optton  to  land  tits 
goods  at  Muscat  pointed  to  some  feMr  in  the  minds  of 
thi'  pl'tiutifTs  that  there  lu'ght  be  a  danger  of  Ih  ;^'i>v1j 
being  iuterfere<l  with  at  Bushire.  I  am,  however,  (jiiite 
satisfied  that  the  only  object  in  obtaining  from  tli« 
shipowner  the  optioo  to  huid  the  goods  at  Miisoat  was 
to  enable  the  plaiotiifs  to  avail  themwlees  of  tUher 
market,  Muscat  or  Bu*hirr-,  whichever  might  b>  i;i  >t 
a«lvaut  igeoiLs.      It  had  no  reference  to  possiV>le  dili- 
oulties  at  IJiishire,  no  such  dithoultit'S  being,  in  my 
opinion,  anticipated  by  the  plaiutiffj.    Now,  in  thes« 
circumstances,  were  the  plaintiffs  guilty  of  say 
omission  suoh  as  would  invahd^ite  their  insurance:' 
Tbeir  duty  to  the  underwriters  was  not  only  to  hi 
honest  and  straightforward  (which  I  am  satisfied  tbey 
w«'re),  but  to  disclose  to  them  all  th<4  facts  in  tbeir 
knowledge  which  could  re«8on<ibly  affect  the  judg- 
ment of  the  underwriters  in  estimating  the  risk; 
hn^rerer  honest  the  plaintiffs  may  have  been,  if  th^ 
failed  in  this  duty  they  must  lose  the  benefit  of  tbeir 
iusurance.    The  question  thus  reaolves  itself  into  one 
of  pnr«!  fiict.    Wore  the  circumstances  as  known  to 
the  plaintiffs  material  in  estimating  the  riakF   I  am 
of  opinion  ^ey  were  not.   I  have  to  eseroiBe  ny 
knowle  lge  of  bn»iiness,  and  I  am  quite  satisfle  l  thi*. 
if  the  pUint^fTs  had  t  )ld  to  the  defi-ndajits  all  tai: 
they  knew  about  this  trade  it  would  not  have  atfr^ctwd 
the  judgment  of  the  underwriters  in  estimating  the 
risk  at  all.    I  do  not  forget  that  an  under  ^vriter  was 
called  to  tell  me  that,  in  his  opinion,  the  exist enoe  of 
an  obsolete  prohibition  would  affect  the  risk ;  nor  do 
I  forget  that  theri'  wi  re  other  under  writi-rs  in  court 
ready  to  say  the  same  tUiug.    They  speak  after  the 
event.    For  my  own  part  I  doubt  whether  The  Lap- 
wing  acted  on  the  initiatiTe  of  the  Persian  Government 
at  mL  a  copy  of  the  Time$  of  the  16th  of  Daoembsr, 
1897,  containing  a  telegram  from  that  n^wspaj>er*s  cor- 
respondent, dated  Teheran,  the  1.5th  of  Decembi^r,  1S9T, 
was  put  in  evidence,  in  which  a  seizure  of  arms  which 
had  just  been  made  at  Bushire  was  attributed  to  the 
vigorous  action  of  tiie  British  and  Pendan  antilOritiaB. 
I  lldnk  the  telegram  would  have  been  more  accurate  if 
it  had  attributed  the  seizure  to  the  vigorous  action  of 
t'  1  Hritish  authorities  alone.    No  doubt  it  was  at  thi- 
time  susptxstod  (probably  wrongly)  that  these  arms 
were  destined  for  the  Afghanistan  frontier,  where  the 
native  tiibss  were  giving  tvoubla  to  the  Indian 
Oovernment,  aud  I  cannot  help  thinking  that  the 
action  of  the  PersifHi  G  n-ertimeiit  in  December,  ISyi, 
and  als^j  on  the  occasion  m  question  iu  this  action, 
when  the  services  of  The  Lapwing  were  requisitiooed. 
was  really  dne,  not  to  the  prohibition  wliioh  existed 
against  the  importatUdi  of  arms,  bat  to  some  repre- 
H»-nt  i*!!  n<«  of  the  British  Government  ma  le  to  the 
iihah.    VVliether  1  am  tight  or  wrong  iu  this  conjeo- 
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t^r-  is,  however,  uf  liitle  or  no  tmport-iace.  It  is 
SJtiiwiftit  for  i:n'  to  say  that,  in  luy  view  oi  tao  {/kJh, 
tLfri!  w»8  tiotliiii^  ill  the  knowlf  Ij^i-  of  the  jJaintifF-) 
which  couhi  reiMuaably  have  air-c!:»-'l  th<^  r  ilcul  itioii 
nf  the  risk,  au  I  which  they  foilaJ  to  di»clos  r  to  the 
MmitntM.  Am  to  the  Moood  poiat  takon  by  the 
del«udfliite — ^UL,  th»t  the  adventure  wm  iil<*f;al 
b-cauae  the  import  uf  arufi  >i.',ih  r  mtrary  tu  the  Uw 
t,i  PcniA,  and  thiit,  therefore,  the  policy  in  respect 
«f  itiras  T(nd.  I  am  of  opildoathat  there  is  nothing 
iuit.  Tb*  import  of  amu  was  not  illegal  aoaordiag 
»■«  tb«  law  of  WnU.  ai  that  law  wm  administerad  in 
r  -i.tiv.*"  lU'l  cnj  lineil  ;  and  tht?  exp  irt  of  arui^  frutu 
Lugkud  to  Persia  was  certainly  not  COutcdkry  to  our 
lav. 

Judgnunt  fur  the  plaintiff,  with  cotts, 

SoUetton  for  the  plain tiffa,  Uidlanut  Sotu^  Coward, 

Soli(;itoni  for  the  defendant*,  SowtUfftt  itawfe,  A 
Co.;  HiU,  IMUnmm,  4i HiU,  Uwicpoot. 


c.  r.  Ti. 

il/tnl  Riissell  of  Killowen,  C.J.,  f 
and  Wiild^  Wright,  Braoe,  and  ^ 


Nov.  12. 


Darling,  JJ ) 

TUS  (4U££N  V.  UU01>E8.  (a.) 
Vrimimal  taw — Fabm  preteneet — Eviiienee—AttmiMi' 

Uliiy — Similnr  wf^  Ji'/  Jr/finiaiit  after  offtuct  'har^jr'} 
— /Zi(/A(  itf  (ir/otdaut  io  'jive  evidence  befure  yraitU 
jury  —  Right  uf  j'uhjt  to  comment  on  failure  of 
itfmdant  to  give  evidemx-^Vrimittoi  JSvidenu  Act, 
im  (61  *  «2  Fief.  e.  86), «.  1. 

The  Criminal  Evidence  Art,  1898.  does  not  entitle  the 
fttmu  <harjfed,  to  give  evidince  for  the  d^tnce  before  Die 
jrmdjmy,  nor  does  it  negative  the  right  t/ tke  pretiding 
jfidge  fo  commetd  upon  the  fnUvm  ^  ihn  fMnen  eiiiaryHi 
{» jfrf  tmdrnce  at  the  trial. 

Oh  f'i'  trial  of  u  person  charged  vith  olbuniiKj  >/i>,>(h 

/aitt  prrtenctS,  U  wa$  proved  that  the  prisoner  mnsetl 
ari  ndcrriisem/ettU  tO  he  ituerted  in  newspai>ers  suggesting 
If-ai  he  tmt  mrryinq  on  a  boni  fide  hminw,  and  re- 
qnirfl  the  gr>o»h  fur  thuH  ha»ine$$,  and  that  th«  proserutor 
tM]>pl\td  him  with  thf  im  thf  fiKh  >f  that  d-lvrrfhr- 

Jiwml.  Evidence  tea*  udunUtd  that,  at  iitUifmLs  of  one 
■■'■:'!:,'!  two  months  respectively  after  the  transaction 
inU  the  proiecutor,  two  other  pertotu  tupplied  the 
itfmAmt  with  fimilar  goods  on  tht  faith  of  Me  fame 
adi-ertiieinrnt  and  were  not  [/aid  for  their  goods. 

Held,  that  the  evidence  wu  rightly  admitted  us  tending 
!(■  th»w  that  th-  dr/rii'laiit  h>id  ii.,  gmHiM  baunett,  bat 
-as  carrying  on  u  system  of  fraud. 

E«g.  r.  Holt,  9  W,  Jt.  74.  30  L,  J.  M.  (7. 11,  di$- 

tlH'jUithtd. 

Beg.  V.  Frande,  22  W.  B.  663,  L,Jt2C.  C.  B.  128, 

/(Jloyred. 

Oueiteted  ^thA  ohairman  of  the  quarter  eeerione 
for  the  Ttleof  Ely. 

Thf.  defendant  was  trltd  ou  tLo  IDth  and  20 th  of 
Ootob»-r,  on  a  cliargu  of  obtaining  a  certain 

!  MQtity  of  i'<^gn  on  the  false  pretence  to  one 
WiUiMn  Bajfl  that  he  wae  then  oaxryiiig  on  bnsiness 
u  a  fHnier  or  dairyman  and  did  then  rrquiro  egg<i 
for  Q«e  in  the  said  business  ami  was  lli on  in  a  pu'^iiiuu 
to  pay  for  the  egpi  by  in»aiis  gf  which  said  falao 
t'i>t«'ric*s  bo  difl  lliiii  unhiwfuUy  obtain  the  eggs 
inm  liie  »aid  WiHiani  liays  with  intent  to  defraud. 

(«.}  E(!)iwrl««i  hi  T.  K.  CoLQUHOUN  Dox,  Eaq.,  i 
BsrrtBtflr-at-I<a#. 


ISi  fare  the  bill  of  indictment  wai  sent  to  the  grand 
jury  the  defendant  applied  in  person  under  section  1 
of  the  Criminal  Kviddnoo  Act,  ISits,  to  give  evidence 
for  th«)  defence*  before  tbo  grand  jury.  The  ohairmaa 
declined  tj  ponjut  him  to  do  so,  bat  raMWVfld  tiia 
point  for  the  cousideratioa  of  this  court. 

It  wtLi  proTed  by  the  proieontion  that  the  defend* 
arit  Ii  id  advertised  in  tn..^  ni^ •v'<pii!tnrs  circulating  in 
the  cjuuty  for  new-laid  esfgi ;  that  he  gave  no  name, 
but  only  an  address,  "  Norfolk  Fatiu  Dairy.  High- 
street,  Mitoham,  Burrey,"  and  that  the  proMOator, 
believing  he  wa*  dealiog  with  a  responiible  flrm, 
sent  two  cou'<iguujeuti  of  ^-^'^^  for  which  he  was 
uQvcr  paid.  Further  evidence  was  given  to  prove 
that  the  def  end«Dt  had  no  right  to  the  title  Notlolk 
Farm  Dairy." 

In  the  oonrte  of  the  trial  two  witnesses,  Williaui 
El»tnn  find  .Tiin"«  Chftinbers,  were  called  for  the 
pro»Bciiiion  t'  )  prove  l  iiat  the  defendant  had  obtained 
e(i:gs  of  thftn  also,  and  tiiat  tdoy  ii  i^i  s>>nt  hii:i  I -velve 
dozen  and  fifteen  dozen  eggs  respt'ctivt-ly  under  pre- 
cisely similar  ooadttious  to  those  sent  by  the  prosecu- 
tor. It  was  seated  by  the  oovmeL  who  argoad  this 
case  for  the  ptoteention  («Ithongh  not  etated  the 
case  reserved)  that  thn  transaction  with  Blston 
occurred  about  one  week,  and  that  with  Chambers 
aboot  two  months,  after  the  transaction  with  Bays 
upon  whioh  the  ubarge  agaiuet  the  defendant  was 
founded. 

Counsel  for  the  defence  objeo^^d  to  the  reception 
of  their  evidence  on  the  ground  that  couuts  against 
the  defendant  in  respect  of  liin  ih'alin^s  with  the  two 
witnesses  in  question  had  bcon  struck  out  by  order  of 
th»*  ehairmaD.  and  th»>ir  rvi.li  net)  could  not  be  re- 
<*ived  tui  pro<»f  of  fr<*iid.  ff't  ii-fdrrt'd  to  the  flM>  of 
Ileg.  V.  Jlidl,  9  W.  R.  74.  :«)  L.  J.  M.  0.  11. 

The  chairman  ovcrrult.-il  tm^  oi/j'-atioa  and  adinittiMl 
the  evidence  on  the  authot'ty  of  Jieg.  v.  Foster,  '6 
W.  R.  411,  24  L.  J.  M.  C.  131.  and  Iteg.  v.  Frnnns, 
22  W.  K.  663,  L.  fi.  2  0.  C.  U.  128,  on  the  ground 
that  each  evidence  wat  relevant  to  the  isene  as  tend- 
ing to  show  motive,  intontiou.  o-  gaitty  knowledge. 
He  T'ServeU  thiti  point  also  fur  the  opinion  of  this 
court. 

There  wae  evidence  to  prove  that  the  defendant  did 
ver3'  little  trade,  and  ae  to  this  faut  a  Mrs.  Freeborn 
wat  called  fur  the  prosecution.  8he  had  bought  the 
bu6in<«89  from  the  defeii<laut  in  July,  1898,  shortly 
after  ho  had  obtained  the  oggs  from  tho  jtrosecutor 
Hn>l  others,  and  was  exanaufd  to  prove  that  the 
defendant  did  no  trade  worth  i^peaking  of,  judging 
from  her  experienoe  of  the  business  she  did  altar 
taking  possession  of  the  ehop. 

Un  crois-HXaiuin-if ion  foi'  th^  ih'fvndatit  sJie  stated 
that  she  once  had  a  customer  who  wanted  six  dozen 
eggs,  which  ihe  hod  not  ia  stook,  but  ahe  did  ii»t 
know  bis  name. 

Ooonsel  for  the  proaeoation  suggested  that  there 
was  no  bond  fide  cu8tom*»r,  hut  that  the  person, 
whoever  be  waa,  had  buvo  sent  at  the  defendant's 
instance  to  create  au  impPP—ion  that  tilMe  WM  m 
large  demand  for  eggs. 

Upon  this  the  defendaDt  soade  a  eommnnkiatioD  to 
liis  !solicitor,  and  tiiereupou  bis  counsel  said  it  was  "  a 
Mr.  King,  uf  Mitchaui,"  who  wanted  the  eggs,  and, 
ufioii  till-  cliairmau  observiug  thai  a  Laic'  statcmout  of 
such  a  kind  was  insufficieot,  he  undertook  to  dear  the 
matter  up  when  he  oame  to  the  defsnee  and  if  nooei- 
sary  to  call  evidence. 

On  the  close  of  the  oase  for  the  prosecntion  counsel 
for  the  defcu  lant  intimated  (h.-tt  \y  tailed  no  witnesseH 
for  the  defence,  whereupon  both  uuuuiiijl  addressed  the 
jury,  and  one  witness  to  character  was  called. 

In  snmniing  oj^  the  evidence  to  the  jury,  the  chair- 
niaik  drew  attsniion  to  the  fact  Hut  it  wonld  have 
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been  moro  satUcactory  if  t  vMonce  bail  been  called  to 
oie&r  up  the  mystery  of  thti  ptrson  who  was  uttid  to 
have  wanted  six  dozf>n  eg^,  aud  he  poiiiterl  out  that 
under  the  Crioiiaal  Evidenoe  Act,  1S8$,  it  was  open 
to  the  defendant  to  give  evidvnoa  on  hta  own  behalf 
in  suppnrt  of  the  statement  mide  by  his  coiinsd  that 
it  WHS  "  a  ilr,  Kinf^,  of  Mitch-im."  Counsel  for  th«i 
defenco  obje^tLnl,  Ijut  the  chairmaa  ruled  that  the 
prohibition  ia  section  1  {b)  of  the  above  Act  as  to 
comment  by  the  proseontion  upon  the  defendant's 
Mlore  to  give  evidenoe  did  not  apply  to  the  oourt. 
This  point  alto  was  reserved  for  the  consideration  of 
this  court. 

The  jury  returned  a  verdict  of  ((utUy,  and  the 
d  fen'iiat  waa  leutenoad  to  ten  oalendM  monthi* 
iopikODment. 

fii  the  event  of  the  oontt  boing  of  opinion  that  the 

ohairiitnn'a  r\ll^ll^,'^  in  afftjoting  the  defend-iot  were 
erroaeouf  in  punt  of  la<v,  tbo  oavictija  w«t  t) 
be  qnaahad,  oUierwise  to  stand. 

The  dafeniUnt  wat  not  rspreseated. 

//.  RuiK'-s,  for  tilt;  prosncii^Jini,  w.is  not  cillel  up  ni 
to  arguti  a«  to  tho  right  of  th^  defeadaat  t  >  givu 
evidenoe  before  th>)  grand  jury.— The  evidence  of 
EUton  and  Oh^wbers  waa  rightly  admitted  as  show- 
ing that  ^e  deftodant  was  an  impecuoioiis  person 
having  no  real  business.  Although  the  transactions 
with  Elston  ami  Cliaiubers  were  nubiequent  ir»  that 
with  the  |ii  I  i^ecut^ir,  tlify  were  ho  connected  witli  it  hy 
the  advertisoment  which  gave  rise  to  all  three  trans- 
actions as  to  be  evidence  of  one  course  of  fraud. 
The  eridenoe  was  therefore  admissible  on  the  principle 
laid  down  in  Reg,  v.  brancia,  which  case  practically 
overrides  R-'j.  v.  Ildt.  Tliere  is  rothiui;  in  the 
Oriuiinal  Evidence  Act,  1898,  to  take  away  the  right 
of  iho  cotut  to  comment  on  tiie  evidenoe^  [He  was 
stopped  on  this  point.] 

Lord  BuaaELii  of  KxUiOWBSi,  O.J.— The  first  point 
which  affects  the  defendant  is  that  he  spplied  to  bn 

allowed  to  give  evidence  for  the  defence  before  the 
grand  jury  and  that  the  chairman  of  quarter  sessions 
decided  that  he  ought  not  to  be  allowed  to  do  so.  Ia 
my  opinion  the  chairman  was  dearly  right  This 

Juestion  turns  on  the  oonstraetton  of  section  1  of  the 
/riminHl  Evidence  Act,  l^f»S,  which  came  into  opera- 
tion on  the  loth  of  October  last.  It  enacts  that 
"  every  person  cburped  with  an  oHi-uce  .  .  .  shall 
be  a  coiiipetent  witness  for  the  defence  at  every  stage 
of  the  proceedings."  It  \n  clear  that  the  right  to  be 
called  as  a  witness  there  given  to  the  person  charged 
ia  Kmited;  he  be  called  for  the  defence  <  nly. 
Now,  the  grand  jury  have  nothinj^  to  do  wi'h  the 
defeuce:  their  fuootious  are  whU  kuowu  and  under- 
stood— they  have  to  hear  the  witnesses  or  some  i-t  the 
witaeasea  lor  the  prosecution  to  enikUe  thsm  to  deter- 
aaine  if  there  is  a  primil  fane  case  against  the  prisoner 
to  be  tried  before  the  {Kfty  jury  hefore  wliorn  the 
prisoner  can  be  heard  by  hiuts^lt  or  his  couute!.  The 
Act  doce  not  introduce  such  a  novelty  as  that  witnerses 
for  the  defence  shoald  be  oalled  before  the  grand 
jury.  The  prisoner  b  ft  competent  witness  for  the 
defence  bat  be  is  not  entitled  to  give  evidence  before 
the  grand  jury.  Even  if  he  did  come  be'ore  them 
and  swear tbit  he  did  n-itconuiut  theuilVnct;  and  tlit-;.' 
believed  him  they  could  not  act  on  his  evidence  and 
throw  out  the  bill,  for  they  have  only  to  say  if  there 
ia  a  primd  facie  oaae  against  him.  The  chainuaa  was 
thflrefore  perfectly  ri<vht. 

The  s.Kond  <jue^tiGn  is  wliethrr  tlie  evidence  of 
Elston  and  Chuuibera  w»is  rec<?ivable.  Tiie  churgo  on 
which  the  def<>ndant  »tood  his  trial  was  that  ho 
obtained  certain  eggs  from  the  prasaoutor  bv  false 
pretenoH*  The  alleged  false  pretence*  mmj  ha  brielly  j 


described  as  theno— that  the  defendant  falsely  pre- 
tended that  be  was  honestly  oirrying  on  the  business  of 
a  fdrmer  or  dairyman,  and  that  he  wanted  these  fjis:* 
for  the  purposes  of  bi4  buciness  (according  to  the 
advertisement  whieh  he  caused  to  be  inserteii  in  the 
newspapers  for  a  con<ider  ib1e  time';,  and  was  able  to 
pay  fur  th<-ni  ;    whcreuis  in  fact  ho   had  no  real 
business,  and  was  not  in  a  position  to  pay  for  the 
eggs.     It  mu^t  be  assumed  that  the  piosecatioa 
proved  the  f^e  pretences  in  the  case  of  the  ptOaOtfotar. 
But  tbey  called  Elston  and  Chambers  to  pravn  that 
they,  acting  on  the  tame  advertisement,  hail  sapplisd 
ep:g9  to  the  defendant  upon  the  same  false  pretences. 
It  doFS  not  appear  in  the  case  at  what  dates  tim« 
tmnsactions  with  Elston  and  Chambers  occurred,  not 
even  whether  they  wers  before  or  after  the  ttansftotioa 
with  the  proeecotoT.   If  l&ey  wwe  before,  and  not 
remotely  before,  that  transaction,  evidence  of  them 
WM  clearly  adnu«sible.    We  are  now  told  by  counsel 
that  one  of  them  t' 'ok  pluce  a  week  and  the  other  two 
months  after  the  traasactioo  upon  which  the  charge 
was  foonded,  and  I  pnipoee  to  dtnl  with  the  evideoce 
relying  on  the  accuracy  of  thnt  Statement.  Ths 
admissibility  of  th"?  evidenoe  depends  on  whether  or 
not  the  real  ehH;\:     v  is  (hat  tldn  was  a  cour'e  of 
Mham  or  bog^s  bu'jiness  ctirried  on  by  the  defendAUt. 
If  there  was  merely  one  isolated  trausACtioii,  and 
two  months  afterwards  another  isolated  transsctioo 
occurred,  I  think  the  evidenoe  of  the  later  transaotioa 
would  cot  have  been  adupsaible ;  and  even  in  the 
present  catu^,  if  I  had  been  presidiug,  I  wrmid  hav»j 
advised  the  prosecuting  counsel  not  to  press  th<j 
eridenoe.     But,  oa  the  whole,  I  think  it  was 
admissiUe  on  the  ground  tliat  the  allegation  was 
a  course  of  fraud  carried  on  by  a  series  of  advertise- 
ments.    These  transactions  were  so  connected  by 
moaii<<  of  the  advertifieiiii'ut  that  evi'ler-ce  of  the  later 
transwtionn  wius  admissible  in  the  tritl  of  a  charge 
founded  on  the  earlier  one. 

In  so  holding  I  sfty  nothing  in  oonfiiet  with  the 
decision  in  JU>j.  Y.  Il'M ;  there  the  fatse  pretenees 

alleged  wtre  that  the  defendant  re])re>ent»:d  that  he 
was  authorized  by  bis  master  to  receive  money  for 
goods  ;  tlmwIdaaQeheld  to  be  inidmissible  related  to 
a  sioulisr  rwpwiwntaition  made  by  him  on  a  snbs^^uent 
ooeaeion;  there  was  nothing  to  oenneek  the  two 
occurrences,  and  the  evidence  as  to  thft  IntsT  act 
threw  no  light  on  thu  former. 

The  case  nearest  to  the  j)resi-ut  is  v.  Fmnrit. 

It  is  true  that  the  evidence  which  was  there  admitted 
related  to  a  transaction  occurring  before  the  trans^ 
action  the  subject  of  the  indictment.  [His  lordship 
read  the  headnote,  L.  B.  2  C.  C.  B.  128.  J  But  in  the 
ju  ljinient  of  the  Lord  Chief  Justice  is  the  following 
passage  :  "  It  seems  clear  upon  principle  that  when 
the  fact  of  the  prisoner  having  done  the  thing 
oharaed  is  proved  and  the  only  runaining  queatioa 
is  whether,  at  the  time  he  did  it,  he  had  guilty  know- 
ledge of  the  quality  of  his  act  or  acted  under  a 
mistake,  evidence  of  the  olass  received,  must  be 
admissible.  It  tends  to  show  that  be  was  pursuing 
a  course  of  similar  acts."  And,  Iftter  on,  "  the 
prisoner  was  tried  on  two  ehargce  of  attempting,  on 
the  8(}k  of  January,  at  Northampton,  to  obtain 
money  frum  two  different  pawnbrokers  by  the  fal>« 
pretence  that  a  wortiiless  piece  of  jewellery  consisted 
of  real  stones.  Evidence  that  he,  on  the  6th  of 
January,  at  Bedford,  obtained  money  from  another 
pawnbroker  on  the  pledge  of  a  ohain,  which  he 
represented  to  be  gold  when  in  fact  it  was  not  gnld, 
was  Hurely  matter  from  which  the  jury  might  infer 
that  he  was  in  a  course  of  cheating  pawnhiukers  by 
knowingly  passing  off  on  tbotn  false  articles  undi^ 
the  pretenoe  tbnt  tbqr  were  geoaiue."  Thoogh  tfao 
erimiMie  Amm  «m  of  n  iMt  anterior  bi  date  to 
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cffaaoa  cbMiigad,  the  reMOoing  ia  applicable  to  evidence 
«f  tesU  siabMqiMDt  to  the  oOcQce  where  there  ia  a 
■Mm  9f  eonMctian  between  the  aote  ehecged  in  the 
indietoeiit  ead  the  eett  of  vhidh  the  eridaiiae  ie  given, 
i Itch  ai  the  nesBM  wbieh  I  hftve  pointed  ont  in  the 
present  048". 

Th<«  next  point  is  as  to  the  comments  of  the 
oluiniwti.  The  oouaiel  f>jr  tbo  deCenJaot  wm  cro^s- 
•smdning  •  woman  who  gave  evidanoe  to  the  effect 
that  no  genoine  baainess  wati  being  oarried  on  at  tb'» 
,  defeodaDt's  address.  Sbe  stated  that  there  was  once 
acttst'iit'T  who  askt><l  htr  to  supply  six  di»/oii  ej^^s, 
bat  sbe  did  not  know  hii»  name.  The  defeulaut's 
sottos^l,  prompted  by  the  defendant,  sng^eited  the 
MM  of  "  Mr.  King,  of  Mitoham,"  and  he  under  took 
to  deer  the  matter  np.  and,  if  n^oeeiary,  to  call 
•>Tid«Dce.  Then  when  it  came  to  his  turn  he  said  he 
called  no  witiit^sies.  Tho  chiiinnan  in  summing  up 
drew  i  '  :  m  to  this,  and  to  the  fact  that  it  was 
upea  to  the  defaud*ut  to  give  evidence  on  his  own 
behalf  in  support  of  the  suggestion  at  to  Mr.  Kia^, 
of  MitohaaL.  The  only  qoeetion  for  nt  ie  whether  he 
bd  a  rit^t  to  make  tlus  oommmt.  There  ie  nothing 
in  thi-  Criiniii.il  Kviiioiii^.o  A  :t,  1  "^"'S  -vhich  takas  aw^iy  : 
Or  pa.q)i_>fti  to  takf!  awjiy  ttie  r,^lit  of  tSin  jiresidi  ig  | 
j-nisfe  tj  coiuiui'ut  on  the  eviileuce.  Sii  jh  cuimatMit'* 
inujii  rvjit  on  the  discretion  of  the  j'ldge,  and  it 
u  impowbto  tj  lay  down  any  rule  as  to  .easei 
ia  whioh  he  ought  or  oaght  not  to  make  comments 
or  what  oomments  he  ought  to  make.  This  depends 
«a  the  varyiujf  circumstincos  of  a'^i^i.  In  some 
ii  IS  wis-f  and  eveu  uHcefj^ary,  in  others  it  is 
E I't  ^i-w  to  makt'!  coiiitnents.  IIhth  thiTO  is  no  rt^iisoii 
to  tbmk  thu  chiurmiiu  was  wroug  iu  making  thostf 
cr>miD«<at« :  his  observations  seem  to  me  to  have  been 
csUad  f  jr.  On  theee  grounds  the  oonviotion  moat 
keOnnfld. 

Wiua.  J. — I  am  of  the  same  opinion.  I  will  only 
■U  a  weed  aa  to  the  admiMibiiity  of  tlM  endenoe. 
b  tU  theee  oaeee  as  to  evidenoe  of  eimilar  aote  of  the 

pa't-mt-r  it  tntut  considered  r-xictly  what  th« 
clnrg(»  is.  II('r«  the  charge  is  tint  the  prisoner 
filiely  pretondcJ  that  ho  was  carrying  on  a  rtjt! 
boaiMss  when  he  was  carrying  on  a  mere  bogus 
kodiMH.  How  is  it  to  be  shown  that  he  wa<i  not 
mrjmg  on  a  leal  banneea»  eepeoiaUy  where,  ae  here, 
he  had  eome  of  the  apparatne  of  a  onsineat — a  ahop 
vithaname  over  it?  You  cannot  show  it  unless  you 
give  evidence  of  other  transactions  showing  that  this 
was  not  a  solitary  transijtiou  but  p'trt  of  a  systoni. 
If  the  other  transactions  are  prior  in  dato  (within  a 
reasonable  tiiue)  there  is  no  doubt  as  to  the 
admissibility.  There  ia  no  principle  upon  which  trana- 
•rtioos  occurring  immediately  after  the  transaction 
cLurs^t  1  uijbt  to  be  distinguished,  the  object  bcinj^  to 
iluw  the  system.  To  my  mind  the  only  difficulty  is 
tbe  interval  botween  the  transaction  the  subject  of  the 
iadietoaent  and  the  laet  of  the  two  other  transactions. 
U  than  were  no  neviM  between  them  I  sltould  think  it 
very  doubtfal  whether  the  evidence  of  the  last 
traniactiou  ought  to  bo  admitted.  But  where  you 
have  th'!  s»tnc  advf-rtisement  giviog  ris"  to  li  itli 
tra&sactioiis  and  leading  to  the  same  results  I  think 
the  evidence  is  admiasibTe  and  the Jury  must  decide  as 
to  the  weigbt  to  be  gnm  to  it.  I  ha?*  no  doabt  aa 
tetteadimanbility  of  tbeeviiieooe  in  qneetion  here, 
*»d  I  am  glmd  ths*  ti  -  r?mbt  is  to  be  thmwn  on  it  by 
tfcis  coort.  If  a  timii  who  was  not  a  lawyer  were 
Milcfd  to  say  that  his  mind  ought  not  to  lie  infloenoed 
by  it  be  would  say  it  would  be  absurd. 

Wright,  J. — I  am  uf  the  same  opinion  on  tbe 
rmnods  stated  by  my  lord.  On  fha  second  point,  the 
•UcoitkHi  being  that  this  wee  a  bogus  business, 
fiifinaa  «f  faou  idating  to  the  bndaen  during  a 


period  from  a  short  time  before  t  >  a  short  time  after 
the  event  in  which  the  charge  was  founded  is 
relevant.  As  to  the  iaterwai  of  two  months  it  seems 
to  me  that  the  length  of  tfane  detrsete  from  the  ealne 

of  the  evidence  unlets  t'.iti  interval  is  filled  up  by 
simdar  instances,  but  it  U  not  au  objection  to  its 
legality. 

Brccs.  J. — I  am  of  the  sime  oainion»  though 
dnriri^  the  argument  I  felt  some  clonbt  as  to  the 

H  li  ibility  of  this  «videncH.  I  think,  however,  that 
it  was  relevaut  aii  teuding  to  shoav  that  the  bumness 
was  a  sham  bisiness.  Endence  that  after  the 
ocjarrenoe  the  aubjdot  of  tbe  charge  the  defendant 
obtained  further  esgs  which  he  did  not  p%y  for  seems 
to  me  to  have  only  a  remote  bearing  on  the  ohaige, 
out  that  goes  to  the  weight  and  not  to  the 
a  Imissibility  of  the  evidenoe. 

Darling.  I  am  of  the  saaas  opinion.  At  to  the 
right  to  give  erideuoe  before  the  grand  jury,  even  if 
tUi  Td  had  been  any  doubt  on  the  words  of  tlie  .\ct  it 
wuuld  take  a  greit  deal  to  convince  me  that  it  was 
intended  to  sot  up  a  secret  tribunal  for  tho  trial  of  a 
criminal  case:  this  would  htve  been  the  etldot  of 
I  eaablini{  evidenoe  for  the  defence  to  be  called  before 
the  grand  jury,  thepublio  being  exolnded  from  their 
deliberations. 

Omtuktim  afirmedt 

Solicitor  lor  the  proMoutbn,  S,  E*  Auftm, 

Chatteris. 


••Thk  Vumjah."  (  i.) 

CoiintgcoHri  —Admirii^li/  —Pmrtice  —Paym^iUiiUo  court 
with  iteuial  o/  tiability—Meatuas  qf  word  "  tender  " 
^Fiwdordar^Omnty  C'oitrte  AdmrtMjfJtiritdietioH 

Ad,  \Hm.  i.  2f5  .C.«i,?v  f  l  irt  {Adgtirvl^)  B»h*t 
189i,  Ord.  ayb,  rr.  4S-oO. 

Order  39b  of  the  OotuUy  Cbtirf  RtUet  ^  1892  eimfiu'jM 

rulei  to  he  npfthed  ta  aimiratly  wtUoM  in  QlNMly 

e  inrU  hnvinr}  adirnmUg  jarttdktion,  and  eertnin  tulei 
>>t'  .^ii'ih  Order  'ire  hmded  "  Teiidtn."  0/  tffif  rula  so 
Utitfl-  I,  rnli  4^  rcinirti 't  notice  of  ttnder  to  be  given, 
and  I'l-'iiudKi,  further,  tital  money  miy  be  paid  into 
court  with  II  denial  qjf  UtAUitu,  aai  UuU  if  this  it  done 
the  form  of  flotws  of  Under  thnil  be  altered  aitxordingta  ; 
and  ruh  13  lUrects  that  within  forly-eii/ht  hours  after 
receipt  of  such  notice  of  payment  into  court  the  udi/erte 
party  shall  file  a  notic  <>/  u  ceptance  or  rt  r  dioH  of 
"  the  ttnder,"  whilst  ruk  "jD  it  m  terms  ni  follows  :  '*  A 
party  acceptinij  u  tender  i-ml I  be  t  ntitfr  l  to  hi$  tMt$  <ff 
suitt  andehaU  beat  Ubertjf  to  tax  ami  enforee  p^^iimt 
of  the  same  withnvd  the  neeetsily  of  an  application  to  the 
cottrt  for  thf  pnri'^M-." 

Held,  that  the  Itriu  "  icndLr  "  <«  rules  19  nud  oO  uf 
the  aboee-mtntioned  Order  referred  to  and  mrlnded  both 
a  payment  into  court  loithout  denial  of  liability  and  o 
payment  into  court  with  a  denial  of  liability. 

A  a  order  of  the  judge  of  a  COUiUy  eourt  ha»ilt§ 
admiralty  Juriididion  refusing  the  taxation  of  hit  eoeti 

to   rl   jMtrfi/   mtitltd  U,   fA-   l-:u'fiii  'J'''"'    ^"J  '"'^^r 

of  these  two  iojst-mentioned  rules  is  a  fiiiui  order  within 
section  26  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1808,  and  it  coneequent^  u^peatable  without  the 
permission  of  the  judge  of  the  court  ofptaini/ton, 

T  u    ,\  i.-;  au  appeal  from  an  order  of  tlia  judge  of 

thti  City  of  London  Court. 

((u)  Heported  by  0.  F.  Jkhmstt,  £b^.,  Bncrist*>r» 
nt'Lnw. 
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Atl  action  had  been  iustituted  by  Clarke,  Sharp,  ft 
Co.,  the  owners  of  the  s^e«nii>hip  The  Vulcan,  to 
recover  damages  (£30)  and  costs  in  respect  of  a 
breach  of  an  agreement  in  relation  to  the  iise  or  hire 
of  The  Vulcan  by  the  defendaTita,  Messrs.  A.  &  F. 
Good,  charterers  of  Tfte  Vulimi.  Tlie  d*>fenilaiit8,  hy 
their  aolicitori,  ptid  £17  lOu.  into  court  "  iu  satisfac- 
tion  of  the  whole  of  the  plaiotiffs'  claim  herein,  and 
we  do  hereby  siTO  notioe  that  notwithstandins  ancb 
payoMnt  the  aefendatnti  deny  their  liability/'  The 
solicitors  for  tho  pluintifF-i  accepted  the  sum  of 
£17  10a.  so  paid  by  the  defendants  into  court  "in 
satisfaction  of  the  claim  in  respect  of  which  it  was 
paid  in  " ;  and  gave  notice  of  an  applicatioa  "  tbat 
the  plaintHb  ihonld  be  at  liberty  to  tax  their  ooete 
of  the  action,  iiicludinj^  thn  costs  of  and  consfquent 
upon  the  application;  ami  tliit  the  defendants  be 
oniered  to  pay  such  costs." 

The  j"dge  of  the  City  of  London  Court  refused  the 
plaintiffd'  application  for  tuxatiou  and  payment  of 
their  costs  by  the  defendante.  The  plaintiffs  appealed . 

The  appeal  was  now  heafd  by  a  Divisional  Court 
of  the  Probate,  Divorce,  ai.d  Admiralty  Division 
(the  President  (Sir  Francis  Joune)  and  Uarncs,  J.}. 

F.  l,(iin(j,  for  the  rpspondf  nt.s,  took  a  preliminary 
objection. — The  judge  of  the  court  below  has  not 
granted  leave  for  an  appeal  in  this  oaee,  aod  without 
mdi  leave  this  ooort  baa  no  jurisdiotion  to  entertain 
the  appeal,  having  regard  to  the  provisions  of  the 
26th  section  of  the  County  Courts  Admiralty  Juris- 
diction Act,  18G8,  which  j)rovid€s  tbat  "an  apjK'al 
may  be  made  to  the  High  Coutt  of  Admiralty  of 
Bugland  from  a  final  deoree  or  order  of  a  county 
ooort  in  an  admiralty  cause,  and  by  permission  of 
the  judge  of  the  county  oonrt  from  any  interlocutory 
decree  or  order  therein. 

[Jkuxe,  p. — The  order  appealed  from  is  a  final 
decrfe  or  order  within  ilie  mi  ction.  It  is  an  order 
finally  detmainiog  the  only  rights  of  the  parties  which 
remained  at  issm,  tbereftwe  nu  leave  to  appeal  can 
be  necessary.] 

Kilbum.  for  the  apnellants,  plaintiffs  in  the  OOnrt 
below. — This  is  an  admiralty  action,  and  both  the 
plaintiffs  and  d.-ftiiJart?  have  complied  with  the 
provisioQS  of  Ord.  Z^h,  rr.  -18.  49,  and  50,  of  the 
County  Court  Bules,  1892.  relating  to  admiralty 
actions  and  tenders,  a  tcim  which  since  the  addition 
to  Tide  47  allowing  a  payment  into  oonrt  in  admiralty 
actions  with  a  denial  of  liability,  nuist  be  construed 
as  including  the  offer  by  a  defendant  of  money  psid 
into  cc  urt  where  liability  is  deiiied.  The  plaintiffs 
were  therefore  entitled  to  tax  anl  recover  their  costs, 
aod  the  order  refusing  them  that  r^tf  wts  made 
without  jurisdu  lif  II,  The  General  CSoHtti^  Court 
Rules  County  Court  KuUh.  1,s92,  Ord.  9,  rr.  11  and 
12a)  88  to  j  a}ment  into  court  with  a  denial  of 
liability  on  the  common  law  side  of  the  oouoty 
cLiLirtij  have  no  application  to  admiralty  actions 
The  admiralty  practice  is  laid  down  in  The  Wilh'am 
Syminyton,  33  W.  R.  371,  10  P.  D.  1,  and  The  M<.ua, 
43  W.  R.  17.'},  [1894]  P.  265.  mid  iliat  i-iractice  is 
cariied  out  by  the  above  rules,  under  which  the 
jdaintiib  are  entitled  to  costs. 

F.  I.aiiKj,  for  the  reepondenta,  defendants  in  the 
court  below.— A  pavmeot into  court,  without  denying 
anything  to  be  one,  was,  before  the  Judicature 
Acts,  unknown  in  sdmiralty  actions.  And  tl;e  ndes 
iu  ord.  'Mh,  under  which  a  party  making  a  "  tender" 
which  is  accepted  becomes  entitled  to  tax  his  costa, 
ate  coofined  to  cases  of  "tendera"  as  the  word  was 
wed  in  admiralty  praotiee  before  the  Jndkatnte 
Act* :  see  tbe  IMilrs  for  County  Courts  having 
Admiralty  JmuidictiuQ  iu  force  before  1875.  The 


rules  cannot  be  construed  differently  merely  because 
a  party  in  an  Admiralty  action  is  now  entitled  to 
miUie  a  payoient  into  court  withont  denial  of 
liability.  And  where  this  has  been  dore  the  forms 
Mud  procoe<Mng8  required  by  the  General  County  Court 
OrdiTsof  1S9'2,  Ord.  ix,  rr.  II  and  12a,  roles  which 
an-  applicable  to  actions  both  on  the  common  law 
aiul  admiralty  sides  of  the  county  court  mmt  be 
deemed  to  have  been  iuUowad.  Unoer  thsse  rules  the 
plaiotifh  onght  not  to  have  aooapted  the  money  paid 
ill  if  they  wanted  cotts,  or  should  have  applied  to  the 
judge  for  extra  costs  beyond  the  amount  paid  in. 
The  defendants  are  therefore  only  entitled  to  the 
mUQMj  paid  into  court,  which  indndea  costs,  and  tiis 
ooort  below  rightly  on  tbat  ground  made  the  oider  it 
did,  or  in  the  alternative  the  applic-ition  for  cost* 
was  au  applicatioa  for  extra  costs  and  was  refused  by 
the  judge  of  the  court  below  in  his  disoretioo. 

Jettne,  p. — The  question  in  this  caae  is  whether 
the  County  Court  Rules  applicable  to  common 
law  proceedings  in  the  coxmty  court,  or  the  County 
Court  (Admiralty)  Rules  specially  applying  to 
admiralty  actions,  govern.  My  visir  is  that  in  as 
aduiiralty  action  where  there  are  SMoial  ndai 
aj)plicablc,  they  override  the  iiiles  applicable  to  aotiaiM 
nil  the  common  law  hide  of  the  county  court :  and  that 
view  seems  to  have  been  followed  iu  this  case  becatu^^ 
the  dofendanta  when  filling  in  the  proscipa  for  paying 
the  mom  into  oonrt  substaotiaily  followed  Form 
No.  339  of  the  Admiralty  firms  given  in  the  County 
Court  Rules.  I  think,  therefore,  that  the  spstisl 
rules  48,  49,  and  30,  contained  in  Order  3W  of 
the  County  Court  (Admiralty)  Kulea,  apply  here.  It 
has  been  pointed  out  by  counsel  for  the  plain tiflh  that 
the  County  Court  Rnlea  for  the  common  law  side 
proceed  upon  a  differtnt  principle  from  that  which 
hns  been  followed  by  the  defendants  in  tbia  case,  for 
umlcr  tlic  conuu'  n  law  rules,  the  court  fe«9  and  cost* 
miut  be  paid  into  court  at  the  same  time;  and  it  then 
lies  with  the  plainlifb  whetiier  they  will  elect  to  take 
tha  BflBS^  and  coats  apply  for  further  oosta.  la 
this  esse  no  snm  was  paia  into  oonrt  for  oonrt  fm 
or  costs.  A  difiRculty  no  dcubt  arises  in  applying 
the  County  Court  Admiraltv  Hults  to  a  payuimt 
into  comt  with  denial  of  liability,  because  the  word 
"  tender  "  is  used  in  all  the  three  rules  I  have  refenad 
to,  bnt  fho  word  in  nile  47  seenu  to  be  used  in  tha 
sense  in  which  that  word  is  used  in  admiralty  pro- 
ceedings, as  explained  iu  The  Mono,  [1894]  P.  265, 
Hi.d  not  in  the  common  law  sense.    Rule  48  allows  of 

fiayment  into  court  being  made  with  a  denial  of 
lability,  and  rule  49  appears  to  apply  the  woid 
••tender"  to  both  kinds  of  paymnat  into  eonfe— 
that  is,  to  payment  into  court  withottt  a  denisi  of 
liability  and  to  payment  into  court  with  a  denial  of 
liability.  I  think  that  in  rule  60  tender  may  be  sup- 
poaed  to  be  used  iu  the  same  aense  as  in  rule  49,  ana 
10  be  intended  to  include  a  pajmeot  into  court  with 
a  denial  of  liability,  bi  the  nsnlt-^oagh  it  ««e 
well  if  the  rules  were  made  mere  explicit — I  think 
that  rules  48,  49,  and  50  of  Order  39t  of  the  County 
Court  Rulee,  lf92.  apply,  and  that  therefore  the 
plaintifis  aie  entitled  to  their  coats  and  to  an  orda 
f  ot  tlM  InatioB  of  th«  sama. 

BABliai,        am  of  the  same  opinioD. 

Solicitors  for  tiio  opipaOaBti^  JTcme, 

lirydm,  <i-  DetanL 

BoUdtcn  for  the  respondents,  AmnoS,  Whik,  * 
Samden. 
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Wsar  LovDOir  Syndioats  (Lo.)  ».  C  jxxm.  op  l!rL4irD  Rwbhvb.       Ct.  of  App.' 


From  Q.  B.  IMv.  S 

[L  L  Smith,  Rigby,  and  |  JnlyU,16;  AliC.5,1808. 


Vaughui  WiUiuu.  L.JJ.} ) 


WMr  LOMOOM  SYRDlOilTK  (LDOTBD)  V.  COMMIS- 
8IOXF.BS  OF  ReVENCTB.  ('I.) 

inland  Btvenue — SUimp —dmi'njanM  on  mfr  ^.iiirfr- 
mntl/or  tnU—Ad  valorem  duti/  —  Lrtisehold  inlrrtst  in 
Utamd  hou»e — Goodwill — "  £tgiU  or  equitable  (raiM- 
fir'*'-8tamp  Ad,  1891  (54  *  5i  VieL  «.  89).  $.  d<J, 
lub-ttetion  1. 

&r  ai*  €tgntmind  undtr  teid  a  vendor  agreed  to  edl 
b  tte  Weti  Lmuhm  Synditate  (intnr  i^m)  fj|«  goodwili 

"fa  hi4tl  }in>itrielur  and  licensed  vii:tnul'fr  ;  the  lease  <>J 
llu  hotel  uhd  prrmisrt  and  the  vendor's  interest  therein  ; 

ihr  /(.uiv  Ai Y  /  /iiriiilure.  fijiuri  <,  ji'dw/i,  ««■/ 
<4lirr  effects  ("(/irr  llntit  tt(Kk-iit-tru<ir) ,  all  cush  in 
iuwl  antl  ui  tlus  bank  Ui  whirU  the  vendor  im»  then 
tt^tM;  and  o/t  the  bvok  attd  *4btr  dtbU  duia  tu  the 
wiJt/r  in  eonnreiiou  vntk  the  butiuete.  Tke  cinuider^t- 
(•irft  Jur  the  s"lf  was  tfir  dischargi'  bi/  the  ^i/ii:!ir,i!i'  of  the 
JfUs  and  liabilities  i>f  the  v*ndur  thm  dut  in  relatimi 
U  thr  business,  nnd  tilt  sum  of  £4,250,  of  whirh 
£1,462  Km.  id.  was  the  apfturtinned  cmisideration  /or 
tht  furniture,  stock-in-trade,  and  cash. 

The  arnmud  ttf  IA«  </«Ua  nt»d  IvduiitMe  forming  mirt 
»/  the  eiwwAjeraftoH  mnw  foitmt  f  >  be  £l.^S  8i.  4d..  »»> 

that  t!if  j'urehiue  cvntiilenitiini  n  inmi  ,,frtl  jCr),.585  S<.  4*/. 
/(  uia«  tiijttied  that  the  vtndur  nUnald  aimw  a  yitod  title  to 
ikt  yremistt  and  assign  the  lease  thereof  and  the  goodwill 
</  the  business  to  the  syndi'^ate,  and  that,  in  the  ei'ent  of 
of  the  lundlirrds  m  t  consenting  to  the  assignment  uf  the 
Imse,  that  the  vendur  wuidd  exectUe  a  dfclarativn  </  trust 
ill  favour  of  the  syndicate.  The  eotueut  of  the  landlorth 
"XM  not  oblaintd,  and  a  declaration  of  trust  hhis  Ihrrr- 
fvrt  executed  and  was  stamped  tvith  the  fixtd  duty  if  ten 
i  hillings. 

MM,  bgA.Ij.  South  and  Ywi^Ma  WiUiMiis,  L.J J. . 
tkd  dwre  woe  not  an  agreemaS  for  the  elite  of  an 

r^itaUe  interest  in  any  proj>erty  whatsoever  within  the 
MtuHing  of  section  59,  sub-stction  1,  of  the  Stamp  Act, 

\m. 

Held,  by  High}',  L.J.,  that,  though  on  the  face  of  the 
egretWUnt  it  was  not  for  the  sale  of  an  eijuitable  inlemst 


la  property  within  that  eetUoHt  yet^  toMng  at  the  facts 
«/  Me  eaae,  it  onght  to  he  inferredihat  the  agreement  tvai 

oitly  f'T  (he  ^ui!e  (f  on  eijiit'>alte  interest. 

Htld,  further,  hi/  A.  L.  Siiiith  au>t  Ri^by,  L.JJ., 
titot  the  goodii  ill  f/(»i  rajKiUe  "/  biin'i  tulU.  sr/,arat'li/ 
and  indepeiukntly  of  the  leasehold  premises,  ah  I  that, 
in  Tttoect  of  tlte  geoomiUt  the.  agreement  lOUf  Uabk  U>  nn 
ed  vufnem  datg,  ao  eueh  geoUwiU  wa$  oroaertu  other 
tkonlamde.  -ar 

Efld.  by  Vaughan  Willidius  L.J.,  ilii-teutimj,  thai 
the  gtKjdunU  amlt  mil  bt  separated  J 
yrtmises,  and  that,  ronseqiuntly,  the  agreement  tvas  not 
itidde  lo  an       Taloreto  dutjf  upon  that  part  of  th: 
euneideration  apporUoned  to  the  tcde  of  the  goodwiu  and 

i'llte  nf  (he  hiMl. 

Appe&l  Iroiu  Urmilbaiu  aad  Channel),  JJ.,  12 
S.J.  133. 

Gm»  Mat'd  bj  the  CommUiioafln  of  loUud 
Bmniw  panoant  to  M  ft  M  Viet  o.  99,  i.  18.  Au 

Urttrnment  waa  prpsent^^d  to  the  caiiuiLissionoiS  on 
hrhali  of  thii  West  Lomlon  Hyudicate  umi*  r  tht-  pro- 
vinooi  of  ■ection  l_'  ):  tin-  iStimip  Act,  IMM.  f.ir  tb.  ir 
tfouMii  M  to  the  atamp  duty  with  which  the  iustru- 


fyu)  Snorlid  lij  B.  O.  BnuMEU^  Biq.»  Btiniatw- 


i'liia  in<)truia«nt,  whioh  boM  date  the  19th  ol 
Marob,  1895,  wa»  on  agnaaifliifc  andar  Mai  for 
the  nl«  hf  Perof  Thome  (thernn-ifter  called  tbe 

"•  vendor")  to  the  syndicate  of,  firatly.  tbu  goodwill 
of  *  hotel  proprietor  and  liceo'ini  victuall«»r  citrri«*d 
on  by  the  Vfuaor  at  Pisoher's  Hotel,  Clifford-Htrfft, 
N'e  M  Bond-street,  and  the  full  bunefic  of  the  victUAllt  r's 
and  other  liuencee,  and  of  all  uotltraota,  ODgageoieats, 
Hud  jprivileg(>«  to  which  the  vendor  va*  eutttled  in 
rulataoo  thereto;  socondEy,  thn  (('a^e  of  the  hotel  ftliil 
premises,  and  the  veudor's  rij^bt.  tit.l(>.  und  interest 
therein,  subject  to  the  yearly  rent  o^  £U<j4,  together 
with  the  policy  of  insurance  against  fire  then  subsist- 
ing on  the  premises ;  thirdly,  all  the  hoosehoUl 
faroitore,  fixtures,  fittings,  and  other  effects  (othor 
than  stock-in-trade)  in  and  upon  the  premises  belong'- 
ing  to  the  vendor,  and  the  benefit  of  the  policy  of 
insurance  agaiuut  tire  theu  subsisting  therein  ;  fourthly, 
the  stock-in-trade  to  which  the  vendor  wa.s  ou 
the  ITth  of  November  then  last  past  entitled ; 
fiftblj,  all  oaah  in  b«nd  and  at  the  bonk  to 
wbitA  the  vendor  w»a  eotided  at  the  aforeaaid 
d>ito  ;  nixthly,  all  the  book  and  other  debts  due  to 
hiiu,  tho  vendor,  iu  eoimt'ction  with  the  business.  By 
clause  2  of  the  agret'iuent  it  was  provided  that  the 
c  ifuideratiou  for  the  mde  should  be  the  discharge  by 
the  ayudioate  of  the  debts  and  liabilities  of  the  vendor 
diie  and  ovog  by  bioa  at  the  aforeaaid  date  in  rela- 
tion to  ihebtifllneM,  and  the  earn  of  £4.250,  of  vriiich 
£1,462  l'5s.  ;id.  was  the  apportioned  considr-ration  for 
the  fiiniiturp.  stock-in-trade,  and  cash.  By  lIhush  3 
it  WHS  j)r((vi  lc<l  that  the  vendor  shonlii  sUoiv  a  goi  <1 
title  to  the  leasehold  premises,  atn!  as!»igu  to  ti>e 
syndicate  or  their  assigns  the  leasn  thereof  and  tbo 
goodwill  of  the  buaitMH.  Bj  olaoae  0  it  «M 
provided  that  in  the  event  of  the  oonaent  at  the 
landlords  to  the  assignment  of  the  leaselmld  premises 
not  b«inf<  obtained  the  ven'lur  should,  at  the  option 
of  the  Hvndieatc,  execute  a  doolantiail  ol  trutt  o( 
the  premises  in  their  favour. 

The  consent  of  the  landlord  not  having  bean  ob- 
tained, a  deoLaratioa  of  trnat  was  exeoatal  in  iwooar 
of  the  purchasers.  The  comtnissionere  were  ioformed 
that  the  amount  of  the  debts  and  liabilities  forming 
part  of  the  consideration  under  clause  2  was  the 
sum  of  £1,335  Si.  4d.,  and  that  the  purchase  cou- 
sideration  waa  therefore  that  amount  plus  £4,250 — 
namely,  £5,585  8s.  4d.,  and  that  this  total  sum 
wuH  arrived  Mt  a<i  follows :  For  lease  and  goodwill, 
£4,0^5  S^i.  4d. ;  household  furniture,  &c.,  £1,2«0; 
Htodt-in-tra.Je.  £100  ;  cash  at  hank.  £l()2 
book  debts.  £61  as.  Ud. ;  total,  £5,oH5  tii.  4d.  They 
were  also  informed  that  it  was  impossible  to  sever 
the  goodwill  from  the  leaaa  beoaiae  the  goodwill  w«a 
of  no  valne,  ae  it  eoold  not  eziat  apart  from  the 
lea'!e,  but  that  without  ft  covenant  restricting  the 
vendor  from  carrying  on  bu-^iuess  the  lojtse  would  be  of 
leas  value  by  £100  to  £.')00.  Th«i  ■  Hjinuisisioners 
called  for  the  production  of  any  asaignmeut  of  the 
leasehold  premises  which  might  have  been  executed, 
and  tbo  aforeaaid  deolaration  of  trost.  bearing  d«te  the 
21at  of  Hkroh,  1895,  hy  which  the  equitabu  iatereat 
in  the  leasehold  premises  beeauie  veeted  in  the 
syndicate,  was  produced.  No  ^nt  of  the  oonsideration 
was  exprensed  by  tho  d)%laration  of  trust  as  being 
apportioned  to  the  leasehold  premises,  and  that  deed 
was  not  stamped  with  ad  valorem  duty  on 
£4,085  8«.  4d.,  bnt  »aa  ttampad  only  with  the  fixed 
dnty  of  lOs. 

The  conirnissioners  wvre  ftf  opinion  that,  inasmuch 
aa  ueiiher  the  sum  of  X4,U6<>  8s.  4d.  nor  any  other 
part  of  the  oonsideration  had  been  expressed  by  the 
declaration  of  trust  to  be  apportioned  tt  the 
leasehold  premises  so  as  to  make  that  instrument 
«ba^|oble  aooocdingtoita  ter<na  vita  ad  valorem  iulsj 
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M  a  convejaOM  on  ule,  the  whole  consideration' 
except  the  aam  of  £l,462  lOs,  3d.,  apportioned  by 
clause  2  of  tbo  Hprfcmeiit  aa  the  considnrjition  for  the 
famiture,  0t;ick-iu-tru'ie.  aud  c*8h,  was  to  be  rogardiMl 
M  applicable  to  the  other  property  sold  under  tlio 
agrveiiMOt,  rad  that  the  iastruiueut  wu  diargeftble 
under  Motion  i9.  aub^wotion  1,  of  (he  Stamp  Aot, 
1R91,  with  </'/  rttlormi  conveyance  duty  on 
£.').j35  8j.4d.,  lerstho  sum  of  iM,4G2  I64.  'dd.,  uiitktog 
the  net  sum  of  £4.122  12!i.  Id.  They  accordingly 
aaeoMed  the  ad  valortm  atamp  duty  of  X20  15*.  upon 
fhe  agreement,  being  tbe  ad  valorrm  dutjr  of  Se.  for 
every  £50  of  the  eum  of  £4,12':  rJr  1.1  ,  T  Hvi^ild 
lindjT  the  head  "  Couvoyauc»>  or  Irauiifi  r  on  .Sa^tj " 
in  tbe  Tir^^  schwiule  of  the  Htainp  Act,  IS'Jl  ;  aud 
they  biHo  tiaflot<8ed  the  fixed  duty  of  108.  in  respect  of 
the  Hgref^nient  for  sale  of  tbo  promises,  famiture, 
•tooh-fai-tzaide»  and  oaeh.     Ihe  instrameiit  was 

•  tsntped  aocordinfcly. 

Tbe  questions  for  thn  opinion  of  tlie  Divisional 
Court  were  (1 )  whether  tbe  instrument  was  chargeable 
with  tbe  nd  valorrm  duty  of  £20  15i. ;  (2)  if  not,  wi'h 
what  amouat  of  ad  valorem  duly  the  inetnune&t  waa 
obargeabla 

The  court  (GrHntham  and  Channoll,  JJ.)  held  thut  ' 
the  agreeuif lit  was  not  an  agreement  for  tbe  fale 
of  an  equitabli^  interett  in  property  within  the 
meaaiog  of  seotioa  59,  sub  section  1;  that 
M  tbe  goodwill  wm  teoepaUe  of  hmog  eevered 
from  tbe  enjoyment  of  the  leasehold  premispa, 
tbe  instrument  was  not  an  "  agreeruent  for  the  salo 
of  an  estate  or  interest  in  any  property  except  laml^' 
and  was  therefore  not  liable  to  ad  vaiorem  duty  upon 
Hut  part  of  the  consideration  attributed  to  "  lease 
and  goodmll,'*  and  that  it  wee  liable  to  od  txUortm 
duty  upon  tbe  smonnt  of  the  book  dAte  obIj> 

From  this  decision  the  OomminititMra  of  Inland 
Be^enue  now  appealed. 

By  section  69,  sub-section  1,  of  the  Stamp  Aot,  1891 
(M  &  53  Tict.  0.  38),  it  ie  prorided  that  "  any  oontraot 
or  agreement  made  in  England  or  Ireland  nnder  eeal, 
or  under  harrl  pnly  .  .  .  for  the  sale  of  any 
equitable  eatiitts  ur  interest  in  any  property  what- 
soever, or  for  the  sale  of  any  ostatc  or  interest  in  any 
prwerty  except  lands,  tenements,  hereditaments,  or 
nentagei  ...  or  goods,  waree,  or  merdiandize 

•  .  .  shall  be  charged  with  the  same  <td  valorem 
duty,  to  be  paid  by  tbe  purchaser,  us  if  it  were  an 
actual  conveyance  on  sale  of  the  estate,  intezest,  or 
property  contracted  or  agretd  to  be  sold." 

Sir  JB.  E.  Wtbattr,  A.U.,  and  Danckwert*  appeared 
for  tiioOiown. 

A.  T,  rAncrma;  Q.C..  Sjieanmnt  •nd  W.  R.  Smith 
appeared  for  tbe  respondents. 

The  aigamenti  niffiotently  u^  p^ttr  in  the  foUdwing 
written  jadgnienta. 

C'lr.  adv.  vtilt. 

Aug.  5. — A.  L.  Smith,  L.J. — This  is  an  «j>peiil  by 
the  Crown  against  a  judgment  by  tlje  Divitiional 
Court  which  held  that  tbe  Crown  was  not  entitled  to 
an  od  valornn  stamp  duty  imder  section  59,  sub- 
aection  1,  of  the  Stamp  Aot  of  1891  (54  &  55  Viot. 
o.  99),  upon  an  Initnunent  presented  by  the  West 
London  Syndicate  to  the  Commii-Ridners  of  Inland 
Kpvenue  under  the  r2th  sectirn  of  the  Stamp  Act  of 
isiU.  Tbe  grounds  upon  whii  h  tho  Divisional  Court 
so  held  were  that  the  inatrument  earned  in  to  he 
•tamped  w^  not  a  oontraot  or  agreement  for  the  tale 
of  an  equitable  estate  or  inft  rofit  in  any  property 
whatever,  nor  was  if  a  contrjict  or  (igrrt^mtut  for  the 
s  il'  f  HI  V  estate  or  intt  reut  in  any  property  except 
laud  so  as  to  come  within  aeotion  59  of  the  Stamp 
iUtof  1891.  It  ii«0XBiiion sMMud  thnttlint  teette 


was  passed  to  saddle  with  a  stamp  duty  at  tb« 
earliest  possible  moment  contracts  aud  agreementi 
which  came  within  the  re^tiou  so  that  the  (>j*';i 
should  not  have  to  w^it  for  its  duty  untti  « 
more  formal  document  inicrht  l>«  exec-'utf'l,  ani  if 
not  executed  be  deprived  of  tba  duty  altogetfaf, 
which  was  found  to  Iw  thfl  cane  nudnr  tbe  proviii^i 
of  the  older  Stamp  A.  t  of  1S;7()  'T',  &  :U  Vut 
c.  97).  Tlifl  coin!nis«-ioiier»  held  that  the  instra- 
mfnt  id  qufstintj  was  liable  to  a  stamp  duty  witbic 
section  59  of  the  Aot  of  1891,  and  aaeeaeed  tbe  da^ 
payaUe  thereon,  hat  etatcd  a  oaae  for  tbe  opinioa  of 
the  coTirt. 

The  <3r»t  question  which  arises  is  whether  ik 
ii  .strument  is  a  contract  or  agreement  for  tbe  m1« 
of  any  equitable  es'ate  or  interest  in  any  prflp^rty 
whateoflww.  The  instrument  will  be  foun<l  srt  uu: 
in  the  case  stated  by  the  commissioners.  [The  hvi 
Jottioe  stated  the  terms  of  tbe  oontmct  of  ths  19th 
of  March,  lS9o,  and  j)rocet«lod  :"]  N^w,  taking  ihi* 
instrument  of  tbe  ll'tb  of  Martb,  Ib^o,  itaulf.  which 
was  tbe  instrument  taken  in  to  be  stamped,  and  which 
the  oommieidonera  hold  is  the  instrument  to  be  stamped 
with  en  od  vaiortm  duty,  doee  the  option  girm  by 
clause  6  to  tbe  pnrchssers  (the  sjn'licate)  to  take  a 
declaration  of  trust,  if  so  minded,  instead  of  a  con- 
veyance of  a  legal  iuterKit,  constitute  a  contra<;t  or 
agreement  for  "  tbe  sale  of  an  eoaitable  e«tat«  or 
interest  in  any  property  whafeoevorr '* 

It  will  be  seen  that  apart  from  the  option  tlit 
document  is  a  contract  to  convey  a  legal  aud  not  so 
equitable  interest.  The  j^uriihasers  were  uuii-r  no 
obligation  to  take  a  declaration  of  trust.  They  htd 
not  contracted  thai  thegr  would  do  so,  and  to  ooosti-  : 
tote  a  oontraot  or  acxseneot  within  the  meaning  oi 
tbe  eeefion  th«r»  mn«t  be,  ae  it  eeenu  to  me.  ear* 
relative  obligations  on  each  f>iio — on  the  one  to  sell 
aud  on  the  other  to  purchase,  and  ai  there  is  in  thi« 
case  no  obligation  upon  tbe  side  of  the  purchasers  to 
take  a  deoUmtion  ot  trust,  for  they  might  or  might 
not  do  eo  jnat  as  they  pleased,  in  my  judgment  tbs 
iriHtrumeut  of  the  IHth  of  March,  1 895,  is  not  a  contrtt-t 
or  agreement  for  the  sale  of  any  equitable  interwt 
whatsoever  within  ih*'  Ki-ctiou. 

It  was  argued  for  the  Crown  that  at  the  time  tli« 
document  of  the  19th  of  March,  1895,  was  taken  in  to 
the  commissioners,  inasmuch  as  the  pnrohaaere  had  by 
then  taken  a  declaration  of  trust,  this  fact  ocnv«rts4 
tbe  document  of  tbe  IPth  of  March,  ISftj,  into  acontr»ct 
or  agreement  for  tbe  sale  of  an  equitable  lutervst;  bnt 
in  my  opinion  this  is  not  so,  for  tiie  question,  as  it 
appears  to  me,  is,  what  was  the  doooment  of  the  Idth 
of  Mardi  when  it  was  signed,  whadi  w«s  tbm  doea> 
ment  which  had  to  be  stamped  ?  I  agree  with  what 
my  brother  Channell  has  said  as  to  this,  and  I  thii.k 
this  point  takm  by  the  Crown  cannot  be  maintain':^:. 
My  brother  Bigby  draws  the  inference  outside  tbe 
documents  that  tno  intention  of  tbe  parties  was  to 
merely  take  an  equitable  interest,  but  I  wooli 
rather  not  foimd  my  judgment  upon  this. 

I  now  come  to  tbe  second  question,  which  if 
whether  the  goodwill,  which  was  agreed  to  be  sold 
and  pnnihasea  by  the  instrument  of  the  19th  of  March. 
1895,  was  a  "sale  of  property  other  than  land." 
That  goodwill  is  property  withhi  llie  mCanfai|roftti 
Stamp  Acts  i«  char  (see  the  case  of  F-ttfr  v.  Tht 
( 'ommifisiomrs  0/  iniand  Hevmut,  2  W.  R.  561.  iO  Kxch. 
1)7).  It  is  idso  clear  that  goodwill  is  not  lar4d.  Good- 
will, therefore,  primd  facie  oontee  withut  the  expres 
terms  of  seotioa  59  of  the  Act  of  1891  as  bein{ 
"property  othfr  than  land,"  anr!  s  -  far  the  Crowt 
makes  out  its  case.  But  it  was  thua  argued  for  th* 
respondents,  thti  jiurchasers.  They  say  that  Sii 
George  Jcssel,  M.B.,  ia  Ex  parte  FunndU,  In  rc  Kitckem 
29  V.  B.  129.  16  Oh.  D.^a6k  hOA  that  19011  tb 
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»•!*  of  a  poUie^boiiM  tlM  goodwill  of  the  puUic- 
IwilN  iMSKs  with  th«  pablio^hooM,  for  the  goodwill 
kik»  mere  habit  of  the  customers  rv^ortiiig  to  the 
house.    It  is  »aid  th»t  gooilwill  in  thi**  (.hsc     tb(>ri  - 
ism  Dotbiog  bat  tha   eohancemeQt  u(  the  value 
of  Ihe  pnmiMB  agrieed  to  be  I'jldt  and  «iinoot  be. 
■ad  it  Bot,  prapatty  apart  from  sueh  promivei.  I  do 
not  igna  in  this,  for  iu  my  opinion  f^x>d<rlU  is  as 
Ciprib^e  of  beiijf;  soM  hs  ii  "f^pttrdto  pnt-ty  for  wh»t  it 
is  Worth,  Hud  is  iha  luuMiil'ti  auturest  iu  ihv  loue.  If. 
»  &T  be  that  by  the  terms  of  a  leaa-j  chi  ti  mu^t  bo  aol  i, 
it  sold  at  all,  to  the  same  iieraou,  but  that  do«s  not 
preteat  them  being   sold  aa  M<p«iati«  and  distinct 
futiliea,  and  if  so  sold,  goodwill,  in  iny  jud^^Tnnnt,  is 
properly,  and  is  clearly  notbrnd.    N"tv.  in  tLis  ctsH 
ilf  ;iar  i«  n.  t  y  the  iuairuin'Ut  i;f  tlii<  Hi  h  of  M»rcli, 
liido.  hm*s  expressly  void,  as  it  Hppf>iir)«  to  me,  the 
ioodwill,   licencMt  aud  cuntrauts  ultting  thereto, 
Mpant*  and  apart  fcota  tha  leM9  aud  the  otbMr 
entitiss  contracted  to  be  sold.   If  tbe  iutentton  of  the 
purtit*  if  fVi*-  governing  f.iotor  in  this  case,  have  not 
the{«itit*!^  (K  vlhfed  what  was  tb«-ir  intention  u(h  n 
tilt*  face  t>f  thf  iimtrumeut  by  bgrefiitg  to  sell  and  to 
pDn-luMf>   tho   different    inatter«  as   eeparate  and 
ditliuet  nititiei,  and  especially  tbe  goodwill  and 
fdll  bt-U' fit  of  the  licences   hiuI  uf  till  coutractx, 
eupigemeutfi,  and  priviK^ct-s  to  wLilIi  the  vi'iidor 
»B!(  i-l.tjiltd  iu  relation  tbt  reto,  8eparnt«'  nud  fijiMrt 
frocb  thtt  lea£e      It  is  true  tii»t  th»t  different  entities 
are  ngned  to  be  bought  and  sold  for  tuM  luujp  cum  uf 
£i,iHi,  out  of  which  tiut  Stun  of  £  l  .462  was  allocntrd 
TO  the  fnmiture,  stock-fai-tnidc,  cash,  and  book  debts. 
I*  »(juM  *<-i  ui  upon  looking  tit  ihi-  decl  irntioii  of  trust, 
m  which  no  vtJue  wua  put  up'>ii  tbe  lvuj»i>,  that  the 
goodwill  was  tbe  thing  ot  value,  mu\  not  the  lease ;  but, 
bowerer  this  i8»  I  do  not  see  how  it  can  be  said  that 
in  this  eaae  the  goodwill  wai  not  property  oontraoted 
»!i }  ujB^et'd  fo  bf  separately  sold  by  Uie  vmdor  to  the 
^  D      so  fur  as  tbe  vendoi^s  interest extend»^d  therfin, 
iLd,  if  SO,  this  property  tlenrly  in  not  Uuil.    It  can- 
out,  in  my  judgment,  be  truly  said  that  tbe  goodwill 
in  this  case  is  merely  an  enhanoement  of  tbe  value  of 
land  and  nothing  more,  and  is  sold  as  part  aud  parcel  of 
tbe  lease  so  as  to  be  laud.  It  ia  alleged  by  the  learned 
eruns^l  for  the  Crowu  that  this  jjood will  was  worth 
i )  I'oO,  and  tbe  l«»ase  was  worth  nothing.    They  s^i'k 
i<>  adduce  Uiia  from  what  tha  ejmdioata  have  not  done, 
i  ueaii  hgr  not  putting  any  palaa  npon  the  leaae  iu 
tli*r  dedaration  of  trunt. 

I  think  thiit  the  Crown  is  right  in  saying  that  the 
g(/-dwiU  iu  thi^  tone  i»  prop<irty  other  tban  land, 
and  I  see  no  r<>a«on  to  think  that  the  value  oasesHed 
by  tbe  commiesit/ners  thereon  m  not  oorreot,  and 
iiacmncb  as  before  thie  cue  was  even  argoed  in  the 
IiivifioTinl  Cnnrt,  a  cotivpyjuice  of  the  legal  interest 
in  tbf  pnifH  T  y  bold  l.ud  be»  u  executed  m.ii  stamped 
with  tliP  idt^i.tieiil  (J'.'  i:<il<<r<  1)1  stuuiji  liuly  which  the 
counsel  forthe  Crowu  are  now  couteudiiig  ahuuid  have 
Wn  affixed  to  the  agreement  of  th<  v.nh  of  March, 
\s'Ao,  the  point  as  to  the  exact  value  of  the  goodwill 
•ppeam  to  me  to  be  of  no  practical  importance. 

Ia  luy  judgiuei;t,  the  Crown  mcceeiU  iijion  the 
«{*|jeal,  which  must  bo  allowed,  and  the  Uro  wn  must 
bve  eoete  here  and  bdovr. 

SXOBT,  — Thii  waa  an  appeal  of  the  Oom- 

n  -vioncrp  of  Inliind  Revenue  against  an  order  nf  tt  i 
i,iic«;nM  Bmch  Division,  dated  thn  15tb  diiy  oi 
b-ceoibt-r,  1^97,  af-ss-ssiiig  the  ad  valurtm  duty  pay- 
able under  station  6',)  of  thu  Stamp  Aot«  Ibdl,  on  a 
certaiDiiMtruuieiit  d^ted  the  Idtb  ofHardi|l$95,  made 
between  one  Percy  Thome  of  the  one  part,  and  the 
West  L^yudon  Syndicate  (Limited),  hereinafter  called 
Ibesyndiciit*-,  of  the  other  part,  at  the  amount  payable 
m  j^l  3e.  ifd.,  the  value  ^  certain  debts  hereinajter 


more  particularly  mentioned.  Under  sectiou  12  of 
the  Aob  the  ouuimiseionera  were  rr^nind  and  bound 
to  express  their  opinion,  with  reference  to  thte 

iiistriiiiieiif ,  u]iin  ilo'  iiuestioii  witli  wl.jit  tiinount  of 
duty  it  wiut  ch  trgi^able.  The;  requititiuu  was  not 
made  until  nearly  two  years  uftur  the  execution  of 
tbe  iueirameot— tlutt  is  to  e»y.  in  January,  1897. 
The  dooament  of  the  I9th  of  Mm  A,  1893,  ia  t«ry 
pprtiiiul,  and  iiuiuy  of  its  term-*  require  close  con- 
Mderation.  The  hurrouuding  i:iri;uuj!«ianc«»  are  also 
very  sin-uiul  uuti  unusnnl.  P'loiu  tue  n-cittila  it 
appears,  amongst  othttr  thiugx,  that  the  syndicate 
had,  with  the  priority  and  consent  of  the  vendor, 
br>cn  acting  as  proprietors  uf  tbe  hotel  and  pcvmiaee 
xikI  properly  dealt  with  in  the  instmmeot  from  a 
time  not  defined  in  tbe  reoital,  but  shown  by  clnuse  8 
in  the  instnimeut  to  have  begun  with  the  ITth  of 
Xuvember,  18&6  (say,  a  period  of  loor  mouths),  and 
that  tha  businees  thereof  had  bten  canied  on  by  it 
(that  ia  to  say,  the  syndioate)  with  moneys  advancsd 
by  ike  veirdur  in  anticipation  of  the  completion  aud 
by  way  of  payuitmUi  iu  advanoti  ior  c*!rtaiu  deben- 
tures agreed  to  be  Bubscnb<»d,  such  monoys  so 
advanced  amounting  to  £2,000.  Tbe  hotel  dealt 
with  was  No.  11,  Clifford -street,  New  Bond-street, 
and  Was  known  as  Fischer's  Hotel. 

By  clause  1  of  tlie  instrunient  the  vcii<li  r  was  to 
^eU  ami  the  ayndiciite  wnti  t.j  pvirchit*e.  first,  the 
goodwill  uf  the  buttioeas  uf  an  hotel  proprietor  aud 
licensed  victualler  canied  on  by  tbe  ven<lur,  aud  the 
full  benefit  of  all  victualler's  aud  other  licences,  and 
of  all  contracts  and  engagements  and  privileges  to 
which  the  vendor  was  eutith<i  iu  r-ltifion  thereto; 
secondly,  the  two  leaiitiji  «-f  thu  hotel,  particularly 
described  for  terms  making  together  a  term  of 
twenty-one  yeais  from  Christmss,  subjeot  to 
the  yearly  rent  of  £964.  Then,  under  tha  heads 

thirdly,  fourthly,  iin<l  fifthly,  fellow  p<irticulars 
of  furruture,  stock-in-trade,  and  cush  'in  respect 
of  which  no  <i'/  vahirtin  duty  would  Ije  payalile), 
and  under  bend  f<ixtbly  certain  book  debts  esti- 
mated at  the  value  uf  £37  39.  !>d.  By  clause  2 
the  oonsideratiou  for  the  sale  of  the  whole  of  the 
particulars  mentioned  was  stated  to  be  the  satisfac- 
tion by  tlie  syndicate  of  the-  dehta  and  liabilii  r:  tln! 
vendor  (the  amount  of  which  was  uut  mtsntiuned  ou 
the  face  of  the  instrument,  but  was  stated  by  the 
s<dioator  to  the  syndicate,  in  answer  to  an  inquiry 
the  oominissionenr,  to  be  £1,336  8s.  4d.)  and  thesnm 
of  £4,2.jO,  of  wliiuh  Mini  XI ,  I'll'  Kis.  3d.  was  represented 
to  be  the apportiuUid  coiiitiiiii^  ration  for  the  furoittire, 
stock -in-tiade,  and  cash.  No  other  apportionment  of 
the  consideration  was  shown  by  Una  instrument* 
Clauses  3  and  4  were  appropriate  clauses  for  the  sale  of 
the  legal  interr  st  in  the  leas^  s.  Ey  cUuse  5  it  was 
provided  thrtt  the  purchase  should  be  completed  ou 
the  li.'ird  of  March  ;^fuiir  days  alter  ihe  dat«  of  tbo 
instrument;,  on  which  Jiiy  the  puruhii^e-iuoM'y  was 
to  be  paid  and  satibfied.  Clause  G  was  tus  follows  : 
"  Tbe  leasehold  premises  hereby  agreed  to  be  sold 
being  only  assignable  with  the  content  of  the  land- 
lordi*  Irtj'ji  whom  the  game  are  held,  th>!  ven<l'jr  shall 
use  his  be<it  eudeavouis  to  obtain  tbe  r»  quisite  consent 
forthe  assignment  thereof  to  the  syndicate  or  their 
assid^,  and  in  the  event  of  such  oonsent  not  beiiig 
obtained  the  vendor  shall,  at  the  option  of  tha 
syi  dicate,  exe  cute  a  d<  elaration  of  trti!-t  of  the  said 
kastihyld  preuuftcs  iii  ita  favour."  Clause  7  g!4ve  the 
syndicate  an  option  of  fatisfying  £3,000,  part  of  the 
£4,2.'iO  cash  purchase  consideration,  by  tbe  issue  to  the 
vendor  of  120  debentures  of  £2deach,  and  tbebalanca 
of  £1,2A0  was  to  be  satisfied  by  the  issue  to  him  or 
his  nominees  of  1.250  »harea  of  £1  each  to  be 
Tiuiiibered  S  to  1 ,257  inclusive  (obviously  following  on 
the  7  allotted  ty  the  subscribers  to  the  meq^Ofandnw 
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of  a«»ocietion).  The  debentures  wera  form  part  of 
the  total  iasue  of  200  debeutur^s  of  £'2o  each,  rnngiog 
parifoatu  as  %  flnt  charge  on  the  nyndiotite's  uuder- 
takiDg.  By  cl  i«ue  8  the  ■yn'f icate  wai  from  the  1 7  th  of 
November  to  bo  deemed  to  hnve  bad  posseeaion  of  the 
botei  preniiBPs  fiiu!  pTOperty  and  to  liave  carried  on 
the  business,  nnd  wcro  iiccordiiifj;] y  to  indr  nwiify  tlie 
vendor  against  aU  fx|x!u»(>s  and  Imbililiefi  iuoutred  in 
tboooone  of  BO  carrying  on  the  Hume.  By  clause  10  the 
syndicate  were  to  insiie  the  baUnce  of  t*ie  dabentnios 
provided  for  in  cKti.se  7  and  in  discbar^  of  tbe  snm 
of  £2,000  advanced  by  ttio  votidor  to  the  syndicate, 
and  rbe  vendor  agreed  to  «ccept  snch  debeulures  in 
g)iti^t°rictu)u  Hiul  difl'jbarge  of  such  £2,000. 

Ibe  material  |troyiiioiM  of  the  iDetnunent  being  aa 
above  set  forth,  the  oomniBRonem  were  entitled 
under  sub-section  2  of  sectinu  VI  to  be  ftnni-(hed 
with  such  evidence  as  they  might  dttnu  ntcfssar}-  in 
order  to  show  to  their  satisfaction  wh«-tber  all  tho 
faote  end  drouoistaDoea  affecting  the  liability  of  the 
instrameot  to  tbe  amoant  of  duty  chargeable  fhereun 
We'p  fully  and  truly  set  forth  fheroin. 

TLe  coinu)i?hiMrer8,  undt^r  the  power  so  given, 
obtained  from  tbe  solicitors  to  the  syndicate,  in 
answfr  to  inquiries  made  by  tbem,  information  to 
the  effect  that  tbe  wnole  c(  nsideration  for  the  contract 
oooeisted  of  debts  and  liabilities  to  the  amonat  of 
£1,335 8e.4d.,  making  with  thesmnof  £4.290mentioned 
in  the  conlract  a  total  consideration  of  £5  585  88.  4d.  ; 
deducliog  from  which  £1,462  liin.  Ud.  apportioned  in 
xeipeet  cl  Items  on  which  ad  vtihrrm  duty  was 
oihaisaaUe.  and  £37  3a.  Od.  the  value  of  the  book 
debts,  there  was  left  as  oomrideration  for  the  only  re- 
maining  items — viz.,  the  lease andp  I'viil — a  sum  of 
£4,080  Hs.  4d.,  as  Uj  which  no  apportionment  was 
attemptt-d  to  be  made. 

It  was  indeed  alleged  on  behalf  of  the  syndicate 
that  it  was  ijaite  impoesiblo  to  sever  tbe  goodwill 
from  tbe  lease  itself,  because  the  goodwill  was  cun- 
sldeied  to  be  of  no  value  as  it  could  not  exist  apart 
from  thn  Iraso,  hw:  it  was  at  the  same  time  stated 
that  without  a  covenant  to  restrict  the  vendor  from 
osTrying  on  business  the  lease  wmild  be  of  less  value 
from  £400  to  £dOO.     The  coondatloneni  called  for 
the  proJnoHon  of  any  a^^t'ignment  of  (he  leesfhold 
preudses,  and  the  declaration  of  f nist  dated  two  days 
after  tbe  execution  of  the  instxumunt  of  the  10th  of 
March,  189a,  was  produced,  whereby  it  was  declared 
that  Percy  Thome»  his  ezeoators  and  administrators, 
should  hraeefoith  stand  seised  of  and  interested  in 
the  hotel  and  premiws  in  trust  for  tbe  syndicate,  and 
the  ryudioite  covenanted  tb»;reafter  to  pay  the  lent 
H-Ht  ivrtl   by  tbe  existing  indentures  of  lease  and 
observe  find  perform  tb>-  covenauti  tbeiein  and  to 
indemnify  th«  said  Percy  Thome  in  recp^ct  of  any 
breach.    The  declare f  ion  of  trust  contained  a  recit  tl : 
"  And   whereas    the  said   leases    contain  certain 
covenants  which  jirtcludu  th<-  said  Percy  Thome  from 
wderlettiog  tbe  premises  without  the  consent  in 
mitillf  of  toe  lestK^r,  and  it  is  not  det-med  expedient 
at  the  prvsait  time  to  apply  for  such  consent."'  After 
the  declaration  of  trust  Percy  Tborne  had  nothing  t»ft 
in  him  but  the  bare  lignl   f,-*f,i?M   in  (lir  l  astlold 
property.    The  commissioners  were  of  opiiauu  that, 
lnu^mu<  h  tis  no  part  of  the  consideration  bad  been 
expressed  bv  tbe  declaration  of  trust  to  be  apportion*  d 
to  the  leasehold  pramtses,  so  as  to  make  that  instru- 
ment chargeable  with  ad  voh'rrm  duty  as  n  ronvey- 
ance  on  stUe,  thu  whole  considrriitiuu  except  the 
£1,462  IGs.  3d.  apporti'^ned  by  clause  2  of  the  instru- 
m^t  was  to  be  regarded  as  applicable  to  the  other 
property  sold.  They  therefore  expresKd  the  opinion 
that  the  instrument  was  chargeable  under  section  Tj^ 
BDb*aeetton  (1)  of  the  Act  with  ad  vahrtm  couvey- 
ftDOe  dnty  00  the  wbpls  ooQsideratiotl  9'  £0.dSd  Ss,  ii^. 


less  £1,462  IG*.  -Id.,  or  £4,123  128.  Id., 
the  a<l  I'alor'iu  duty  on  thut  suoi,  which  at  tlie  late 
of  (IS.  for  pvt>ry  i'  Mf  amounted  to  £20  1'>J. 

Tiid.r  N  ctiofi  la  (1)  ol  the  Act,  any  person  di^- 
satisfied  with  the  assessment  of  the  oomanssioners 
may,  witWn  twenty*oBe  days  after  the  da'e  of  the 
assHt,.^in'  nt.  and  on  payment  of  d!^^y  in  cm'onidty 
therewith,  apptal  a«ain«t  the  as&f-sment  t  i  the  Uijjh 
Court,  and  may  for  that  purpose  r«  quire  t^p  com- 
missiunors  to  state  and  sign  a  case  setting  forth  ^ 
quesiaoos  upon  which  tfaeit  ©irioion  was  reqmcM. 
The  yyndicfifo,  in  accordance  with  the  temn  uf  the 
section,  ill  duo  time  paid  the  duty  of  £30  18s.,  «nd 
required  the  commis'ionfrs  to  stntc  a  ra*'".    Tldi  was 
done,  and  the  case  stated  s^t  forth  the  facts  a'*  h.  rein' 
before  noticed,  and  made  copies  of  tbe  instrument  of 
tlo^  1 9th  of  March  sod  the  deolaration  of  trust  of  the 
2l9t  of  March  part  of  the  ease.   The  queetioos  for 
tbe  opinion  of  tbe  court  wore  :  First,  whether  tho  in- 
ptruuient  is  chargeable  with  tbe  ad  vaUirtm  duty  of 
£20  lis.,  in  aooordaom  with  the  assessm-nt  of  the 
commissionera  i  and,  second,  _  if  not,  with  what 
amotint  of  <wt  imimm  duty  the  inelnnneDt  fa  «baice> 

able.  m  tx. 

Under  section  13  ('.'}  of  the  Act  the  duty  of  tfce 
court  is  upon  tbe  ht  aiin!<  of  the  case  t-  )  deteniiine  the 
questions  submitted,  and  if  tbe  icstrument  in  (pi*»»tioT» 
win  the  opinion  of  the  court  char^ble  with  any 
dnty,  to  a8.s.'58  the  duty  with  which  it  is^oha^a^^ 
Sub-sections  4  and  5  of  tbe  same  seciloii  prorids 
for  the  ropiiymnut  of  a-»y  excess  of  duty  and  for  costs 
in  the  alternative  eveut.s  of  thf  commissioners'  assess- 
ment being  held  to  be  cn  oneous  or  confirmed. 

By  an  order  dated  the  I5th  of  Deoembv.  1^7, 
the  court  of  Queen's  Benoh  espresssd  the  ofsoion 
that  the    ass-ssment   of   the    commissioners  was 
errourous,    and    that    the    said    iustrument  was 
obameable  with  ad  valorem  conveyance  duty  en  tti. 
amount  of  the  book  debtn  only  (amounting  a» 
bereinbefdre  appears  to  £37  Ss.  M.),  and  reversed 
the  decifjon   of   tbe  commissioners   and  ordeno 
that  any  excess  of  duty  paid  by  the  appellants 
shou'd  be  returned  to  thetn  by  the  respot  donts.  ao  T 
ordered  the  oosts  of  the  appellauta  to  bo  patd  by  the 
respondent   During  tbe  argument  befo-e  tb  ?  Court 
of  Queen's  Bench  it  was  Stated  that  at  some  time 
after  the  d<  tision  of  the  commissioners  an  assignment 
of  tho  l.  gal  estato  in  tlie  IcaM-hold  bad  bron  executed 
to  the  sycdicatf  or  their  nominees,  and  ^t  »mped  with 
an  ad  valorrm  duty  of  £20  159.,  tbe  amount  li^s^eased 
by  the  commissiooen  on  the  instrument  of  the  19tb 
of  March,  1896.  .  . 

Against  this  docisiou  the  oommissxouers  appealeo, 
and  the  court  has  now  to  determine  whether  ttie 
assessment  of  the  Court  of  (iueen's  Bench  i.s  ngbt, 
and,  if  not,  has  to  assess  the  amount  of  ad  oalartn 
duty  pajrable. 

Two  main  points  were  argued  on  the  appeslto  thi* 
court,  and  apparently  in  the  court  below.  (1)  Wb«o»w 
tbe  contract  on  tbe  face  of  it  was  a  contract  for 
tbe  sale  of  the  equitable  interest  in  leaiiebolds ; 
(2)  whether  tbe  goodwill  was  property  in  re»p<«ct 
of  which  ad  valortm  duty  should  be  <*«»«ea  apwt 
iu,ui  the  leaseholds.  Bofli  points  were  dedded  m  th. 
court bf  low  against  the  commis^ionrrs.  .Vs  to  the  first 
point,  I  am  not  disposed  to  difiW  from  the  decision  of 
tbecoort  below  so  long  as  attention  is  contioe.l  to  th*. 
language  of  the  instrument  itself .  The  only  elame 
relied  upon  as  showing  that  tbe  oontnot  was  for  the 
sale  of  an  (  (juitil.b'  intorost  was  clause  6,  and  thtt 
clause  dees  not  throw  any  obligation  upon  the 
syndicate  to  accept  a  declaration  of  trust  m  Uou  of  a 
legal  aMgnment,  but  only  gives  them  an  option. 
Ontiieiaco  of  the  instrument,  therefore,  th«»  only  con- 
Ltra«tiiior4li«nkof  tk«)«C>linteraBt.  Butregard 
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arnA  ha  bad  not  only  to  whftt  the  pAiiiaa  hanra  said 
'MltoiriMttbeyMtiitalljiBauit.  Ittenunnnlwiitoiithe 

lyodiokte  to  show  that  nil  the  facts  and  circnnistanccs 
tSediag  the  li*bility  of  the  instruiuont  as  to  duty 
and  the  tinount  of  duty  chargcablo  thereon,  are  f  idly 
nd  tnilj  tet  forth  therein,  aod  if  from  the  fatit« 
niftde  known  to  the  commteioinerfl  the  proper  inference 
ktkattbaseal  batgAin  was  •  bargain  for  the  salt^  <>f 
ttsMj^iRaUe  mtcnrt  only,  then  fho  iailnnnant  ought 
t(j  be  ch&rgod  wiHh  tibe  BaMMnit  >wewBJ  by  tb«  wm- 

Now,  in  my  judgmeut,  the  facts  do  lead  to  tins  ir- 
fcrcBoe.  Bearing  in  mind  that  the  syndicate  bad  an 
opportunity  of  explaining  any  cirouinatanoeB  which 
might  affeot  the  liability  to  dn^,  let  as  aae  what  the 
ficto  ue  which  alone  w«re  htmn  (lie  oommiaaionen. 
Kift,  for  four  months  the  hotel  had  been  in  the 
jMMKMion  of  the  nyndioate,  and  the  buainees  hud  been 
CMRied  oo  by  thom  by  means  of  money,  to  the  amount 
«f  SifiOH,  soi^lied  by  the  Tandor.  Thia  anm  oould 
■ot  ba  racowred  aa  n  debt  hat  only  aatisflfd  by  an 
ime  of  debentures  to  the  nnme  amount  by  the 
lyndicatn  unless  the  syndicate  purchased  the  hotel, 
gueh  dcbiMturrd  tis  were  required  by  the  contract 
oooid  not  be  issued,  for  they  were  to  be  a  first 
distge  on  the  undertaUBf  wUdi,  indapandently 
oi  the  hotfll,  had  no  poporly.  ApfMrantly  no 
Abrs  liad  baan  iaaoea  esoapt  tihe  aeven,  the 
minimum  number  requiiT  1  to  hn  siibscribed  by  the 
mbacribeni  to  the  uioaioiitudum  of  association. 
Daring  the  four  mouths  it  14  alear  that  the  lessor  had 
not  been  approached  with  reference  to  giving  assent 
to  an  assignment,  and  yet  four  days  only  were  allowed 
tocobtanunff  that  aaaent  and  imnhling  tho  mdioate 
ts  aMara  tbo  option  purported  to  bo  givon  by 
dsoae  6.  T'  1=;  a  fi'.aiii  iiifiTL-H'  froiii  *.he  faots  ayipear- 
iaprthfit  thto  sy udiuitt*-'  liud  nu  ctksli  wherewith  to  pay 
a  cash  the  consideration  of  £3,000  which  they  had  an  j 
optioa  of  paying  in  cash.  DurioK  the  same  four  days 
tWefore  the  debentures  for  i'o.OOO  and  the  shares  for 
£l,S60  would  bave  to  be  issued,  and  it  would  have 
MO  a  Tfry  unbnsuiflaaUke  urangement  to  go  to  the 
(•ipmse  of  preparing  those  debentures  whilst  there 
could  be  any  reasonable  doubt  as  tu  the  contract 
going  through. 

From  these  oixemnatanoea  alone  an  inference  might 
tiise  that  tbero  ma  no  real  intention  00  either  ode  to 
follow  oat  the  requirements  of  clause  6,  but,  aa  T 
hsTesaid,  I  do  not  on  the  question  of  construction 
fsel  that  such  im  iiif'T"iiri>  ri.niM  h>-  iicted  upon. 

Bat  the  matter  by  no  uieaus  ends  there.  Within 
two  days  after  the  19th  of  March  the  contract  had 
bc«n  complefeod  on  the  baaia  of  the  ayndioate  aooept- 
isf  an  eqoxlnblo  tHlo.  Tbo  reeitnl  in  the  dedaimtioo 
of  tmrt  rihowB  that  it  was  not  thon  expedient  to  apply 
it  r  the  consent  of  the  lessor.  When  was  thia  con- 
eJasioii  amvr',1  «t  '  If  it  arose  from  any  change  of 
circumBtAnc«fi  or  change  of  intention  happening 
aftflr  the  execution  of  the  iaatnanent  of  the  19th 
oi  Manah  it  wronld  hoTe  bean  «aay  lor  the  lyndi- 
cito  to  Bbow  aoah  duusge,  but  nothing  of  Hie 

iiod  was  sug^gested.  It  ia  not  fliffifnU  to  si 
why  the  liimte<l  comptay  -wiLLuut  cajjiitil  blioulJ 
hwitate  to  ask  a  lessor  to  accept  them  as 
taants.  but  this  state  of  things  had  not 
•dMB  anddenly,  and  was  not  likely  to  be  altwad 
ii  a  eoople  ol  dnt.  I  have  said  that  the  con- 
tnet  was  oompleted  by  the  'ilst  of  March.  Accord- 
ing to  any  reasonable  or  busincs.'i  -  like  method 
of  pnxjedimi  that  most  havti  b«:en  so,  fur  a  Tuudor 
irho  had  not  been  paid  or  satisfied  his  purchase- 
moasy  would  never  have  executed  the  unqualified 
iselaration  of  tniat  actually  esecoted  on  the  21  st  of 
M^ch,  the  clear  effect  of  which  is  to  represent  him 
M  a  bare  trustee  only  of  the  le^  estate.  Home 


notice  sorely  would  have  been  taken  of  the  obUgatioii 
to  pay  or  sstiafy  pnrohaaa-money  if  any  asdi  ooUga- 

tion  existed,  and  the  obligation  to  satisfy  the  advance, 
amounting  to  £2,000,  which  could  be  satisttied  in  no 
other  way  than  by  issuing  debentures,  would  certainly, 
I  should  infer,  h&w  been  mentioned  if  it  had  not  been 
already  satisfied.  The  fair  inference,  again,  is  that  aU 
the  debentnrea  had  already  been  iaaued  before  the 
exeottfion  of  the  dectaration  ot  tmat.  To  be  iaaned  they 
must  hiive  been  prepared,  and  it  seems  to  rae  to  be  un- 
rcs&souable  to  suppose  that  all  that  would  have  been 
done  in  a  period  of  two  days.  Tho  inevitable  inference 
appears  to  me  to  be  that  it  was  agreed  before  or 
simultaneotuly  with  the  txeoution  of  the  IfHh  of 
March  instrument  that  an  eqmtable  interest  should 
be  taken  in  place  of  a  legal  assignment  of  the  1ea^e4, 
liud  that  the  declax"atio)i  of  trust  of  the  L'lstof  March 
must  bo  taken  as  pait  of  one  transaction  with  the 
contract  of  the  19th  of  March.  If  in  any  way  tha 
inference  arisiog  from  the  facta  before  tha  oommia- 
sionera  ia  inconsistent  with  the  trae  faeti.  that  b  tha 
fault  of  the  syridicate  for  le^4\^■ng■  matters  to  be  dealt 
with  on  a  psiltal  and  imperfect  statemenL  If  the  above 
oon  lu  :  n  1  i  :'  t  t,  it  is  unnecessary  to  go  into  the 
question  as  to  the  goodwill ;  but  in  my  jut^puent  the 
oommissionera  wereright  in  their  view  in  regard  to  tUdlt 
The  queation  is  one  of  conridembla  importanoe  aa  to 
the  nkflobing  and  .operation  of  the  59th  aaoClon.  The 
policy  of  that  section  Ls  to  charge  immediately  with 
duty  an  agreement  for  tho  sale  of  any  property  except 
laud.  It  this  can  be  evaded  by  joining  in  one  agree> 
ment  for  sale,  at  a  lump  suiu,  property  not  land  wittl 
hiTid,  and  throwing  upon  the  commissioners  the 
diffionlty»  which  may  ba  well-nigh  insoluble  by  them, 
of  determining  what  dull  be  apportioned  to  each 
sort  of  property,  a  serious  blow  mil  be  •femok  at  Ilia 
operation  of  the  section. 

As  t«  the  particular  case  before  us,  where  the 
goodwill  of  the  business  and  the  leaae  of  the 
premises  on  which  it  is  carriod  on  are  the  two 
items  which  are  aold  at  a  lump  sum,  it  will  be 
convenient  to  deal  first  with  the  question  whether 
any  part  of  the  lum])  sum  i  -i,  bo  attributable  to 
tho  goodwill,  and  in  tho  second  place  with  the 
amount,  if  any,  to  be  so  attributed.  Qoodwill  is 
certainly  |>roperly  within  the  meaning  of  section  59, 
and  any  wtereat  in  goodwill  mmt  equally  be  pro- 
perty. It  is  to  me  exceedingly  difEcult  to  see  how 
iu  any  case  goodwill  can  be  lands,  tenements,  or 
hereditaments  within  the  meaning  of  the  exception, 
even  if  inseparably  connected  with  land.  Suppoaing 
such  a  case  possible,  it  is  not  like  fixturea  attaeuied  to 
the  soil  ao  aa  to  be  part  of  the  land ;  but  some  part, 
at  any  nte^  maat  be  aeverable.  Upon  that  I  refer  to 
the  definition  of  goodwill  given  by  Wood,  V.C,  in 
Churlonv.  Douglm,  7  W.  K.  365,  1  Job.  174,  approved 
apparently  by  Lord  Herschell  in  J'ngov.  Hunt,  44  W.  B. 
225.  [189iiJ  C.  7.  In  this  particular  oaaa  a  graat  part 
of  tho  gobdwfll  might,  and  probably  did,  ariae  ftom 
the  name— aoma  part  oi  it  certainly  did.  A  West-  end 
hotel  doee  not  depend  for  its  customers  upon 
chance  passers -bv,  but  to  n  great  extent  upon 
visitora  to  Loudun,  who  engage  their  rooms 
beforehand.  ^lany  of  them  choose  their  hotel 
upon  the  reoommeudation  of  friends  who  have 
stayed  in  the  hotel,  and  it  wotdd  be  by  the  name 
••Fischer's  Hotel"  that  it  would  be  ncomraende<l. 
Such  a  goodwill  cannot  be  snid  to  bo  in  law 
iuHeparable  from  th.'  hnu.se  where  the  buNiness  is  for 
tb«  time  bciiug  cwriiod  on,  whatever  the  practical 
difficulty  of  separation  iu  a  given  oaso.  A  great  part 
of  it  wonld  last  on  if  the  bnsineaa  were  transferr,  i  t  > 
next  door.  It  woold  be  as  nnlikely  that  cuBt<j.ii<^rs 
would  attach  tmportanoo  t  ■  th»  question  whether  the 
hotel  were  at  1 1  or  12,  (J.itYord-street,  as  in  the  caae  of 
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Churton  V.  Douglas  it  would  have  bfon  to  say  that 
the  cnutomen  would  havo  had  a  preference  for  Pleet- 
■trect  over  the  Strand  as  the  place  where  the  wholesale 
InuiDess  waa  c<irnpd  on.  Then  1  n-fer  to  the 
obiarvationH  ot  W  1,  V.C.,  in  Churton  v.  Dougku, 
and  Lord  Herschell's  oomment  thetraou  in  Trego  v. 
Hunt,  [1896]  A.  C.  at  p.  17.  It  is  not  sufficiwt  to 
say  that  iu  the  particular  case  the  busia^•^^  ro  il  l  nit 
be  removed  witboat  the  consent  of  the  1*  sm  tr.  Hia 
consent  might  be  purohaMd*  and  th«  tiuisfor  of  the 
goodwill  of  the  existing  boitiifln  during  twen^-one 
T«an  might  be  a  good  step  towardi  tiie  remoTal  of  the 
Dusiueas.  Eat  there  Ls  iu  auy  transfer  of  good^vill  a 
personal  element  iuvolFcd,  and  for  aaytlung  that  is 
shown  to  th(?  contrary  the  personal  connection  of  the 
vendor  in  this  case  may  have  been  wry  great  and 
nrast  be  assumed  to  have  been  of  some  Talna.  If  the 
lease  alone  bad  been  dealt  with  the  vendor  might 
after  the  8*le  have  solicited  the  customers  who  had 
been  in  the  habit  of  stayiuf?  at  the  hotel  to  transfer 
to  him  their  custom  at  another  hotel.  The  goodwill 
having  been  agreed  to  be  transferred  the  vendor 
ooold  not  do  this :  Tfmo  Hunt.  This  seems  to  be 
oonclosive  on  the  question  whether  there  is  not  some 
independent  value  to  !  •  ^-.^trib^ted  to  the  goodwill. 
Additional  rights  bargdiuei  for,  must  be  supoosed 
worth  bargaining  for.  The  part  of  the  goodwill  now 
being  dealt  with  is  not  only  sepacaUa  nooit  but  has 
no  Qonnection  with,  tiie  kam  of  tiio  botd.  It  deponds 
vipou  an  implied  contract  and  cannot,  as  T  think,  in 
any  coucievable  way  be  treated  as  land  within  the 
meaning  of  the  exception.  It  is  of  the  same  nature 
aathe  luppaaad  oovenant  not  to  oany  on  boaineM 
«ilMwfaeFem«Bitioned  in  the  aaaet,  the  abMBoaof  wUdh, 
by  the  ailmissiou  f^f  the  syndicate's  solicitor,  would 
reduce  the  value  of  the  leiso  itself  by  £100  to  £  500. 

It  seems  to  me,  therefore,  th  it  :t  is  Impossible  to  say 
that  the  agreement  to  transfer  the  goodwill  does  not 
include  somelUng  over  and  beyond  the  lease  itself. 
What  the  value  of  that  iomathing  may  be  is  a  very 
different  and  very  difHonlt  qnestion,  but  the  difficulty 
is  created  by  tlie  parties  to  the  instniuient  wh  i  ii  ivo 
not  chosen  to  apportion  in  the  instrument  itself  the 
total  consideration.  I  do  not  think  the  commissioners 
oonld  properly  hava  oome  to  a  diiliWMat  oondasion 
from  that  which  they  aotnally  arrived  at.  Tbe  only 
Bupfr."5tion  made  by  the  syndicate  is  that  nothing  is 
to  be  Hpporliuuod  tu  the  goodwill.  It  is  upon  that 
that  they  take  their  stand.  That  contention,  for 
reaaoDs  above  appearing,  I  think  untenable.  Aanuning 
that  oonteotioo  to  be  ruled  out,  they  in  fact  leave  the 
commissioners  to  find  out  for  tlifrnselvesi  the  proper 
amount  to  be  upi)ortione(1.  1  tliiiik  tliiit  the  com- 
missioners bad  no  information  furnished  to  them  which 
would  have  enabled  them  to  apportion  tbe  conaidera- 
tion  between  lease  and  goodwill  according  to  their 
values.  I  think  that  they  w«re  entitled  to  say  :  It  is 
for  you,  the  evndlcat^  to  ahow  what  part  of 
the  whole  oonaiaeratioii  It  to  be  thrown  upon  the 
lease. 

But  are  there  not  primd  faeis  gxonnda  for 
tbe  c  nola«ion  even  if  no  presumption  arises  ? 
Under  the  drcnmstanoea  we  find  that  the  goodwill 
of  the  Inisiness  is  not  only  dealt  with  separately 
from  the  lease  but  ia  put  in  the  forefront  — 
thrtt  is  to  say,  before  the  leas*  in  the  order  of 
enumeration  of  the  poroels.  This  might  be  a  small 
matter  if  th^re  were  not  other  oonsiderations  tending 
to  enhance  the  im]>ortance  of  the  goodwill  ;  but  such 
considerations  are  not  wanting.  The  business  had 
really  been  carried  on  for  the  syndicate  during  four 
months  and  the  sura  of  £2|(K)<|  invest*  d  iu  it  through 
the  vendor.  Where  the  goodwill  aud  business  and 
the  lease  for  tweuty-one  years  of  au  hoUd  in  the  West 
End  of  Loudon,  oarried  on  at  a  house  rented  at  £964, 


i are  only  trrafnd  tvorth  together  a  little  over  f4,0(W 
it  is  not  au  uufair  mferenoe  that  the  lease  of  the  hoii<i.^ 
I  without  the  poodwill  of  the  business  would  hardly 
worth  the  rent.  But  what  leeou  to  me  an  importaat 
consideration  is  that  the  parties  themselves,  by  tin 
declaration  of  trust,  havo  so  treated  and  dealt  with 
the  leases  as  to  aflirm  in  substance  that  no  ml  eal'mi 
duty  waa  to  be  paid  in  respect  thereof,  and  th<>rvfor? 
no  part  of  the  consideration  is  SDectftcally  ar>tiro- 
priated  to  them.  If  my  inference  of  facts  set  forth  is 
the  discussion  as  to  the  first  point  is  well  foondsd, 
then  the  declaration  of  trnst  is  an  actually  coo« 
temporaneriu  i  do.  uin'  iit  in  the  sense  of  being  part  of 
one  and  the  same  transaction  ;  but,  apart  from  that,! 
think  the  oommisaioners  had  a  right  to  iufiir  fron  it. 
and  from  the  faot  that  lot  nearly  two  Tbmi  no  etbar 
oonveyauoe  bati  been  ezeented,  tiiat  the  intentba  el 
the  parties,  or,  at  least,  fl. o  rffectof  what  they  did.  wm 
to  conoeDtrate.  as  it  w»-i  ii,  the  whole  ad  vahtrrm  doty 
upon  the  goodwill  and  Konk  debts  and  attrilmte  no 
part  to  the  leases.  In  this  way  the  parties  havt 
solved  the  difBeid^  wlundi  they  themselvea  have  raissd. 

Some  point  has  been  made  of  the  alleged  stamping, 
after  the  assessment  by  the  commissioners,  of  an 
as^-iini Hi.'i.t  (jt  'JiL-  It'-H.T'  with  tlif  full  ml  valoTtm  daty. 
This  was  an  entirely  voluntary  act  of  the  syndio«te, 
and  can  have  HO  effoct  upon  tiM  qnestion  whether  ths 
oonunissionera  were  right  or  wrong  npon  the  facta  is 
tiiey  existed  when  they  made  their  aweisment.  The 
court  lii^low  has  held  them  wrong,  and  given  costs 
against  them  on  that  ground.  It  is  now  our  duty  to 
remew  tint  deoirion,  and  to  delenniae  iHwdier  tbe 
assessment  was  not  right. 

In  my  Judgment  we  ought  to  say  that  tbe  oomnni* 
sioners  were  right;  that  the  opinion  of  the  court 
below  ought  to  be  reversed;  the  assessment  of  the 
commissioners  supported ;  the  costs  paid  by  the  com- 
commissioners  under  the  order  of  the  ooart  below 
returned ;  and  the  costs  of  tbe  oommiisionen  bsn 
and  below  ordered  to  be  paid  by  the  syndicate. 

I  should  like  to  add  one  word  on  a  possible  miscon- 
ception of  the  A(!t.  Any  apportionment  to  HtV\  t 
the  question  of  duty  uoder  section  59,  must  be  n 
bonS  fide  one.  I  do  not  thbik  that  an  arbttnry 
apportionment  would  avail  anyone  under  this  eeetioa. 
U  so  the  section  would  be  absolutely  wortblass.  It 
must  be  a  genuine,  IkmA  fiit  ^iportionmant. 

Vauohan  WnxiAMS,  L.J. — I  have  the  misfortune 
to  differ  from  the  other  members  of  the  oonrt.  A.  L. 
Smitii  and  Eighy,  L.JJ.  I  agree  with  Hm  dttoiBon  d 
the  Divisional  Courts  and  adopt  sotixelytiMnMOiiiBg 

of  Channell,  J. 

Witli  regard  to  the  jU'  aii  iii  'A'lii'',liMr  Lii,>  instrn 
meut  in  question  was  a  contract  or  agreement  for  th>^ 
sale  of  any  equitable  estate  or  interest  in  any  property 
whatsoever,  I  am  of  opinion  that  it  was  not.  I  think 
that  it  was  plainly  omy  a  contract  for  the  sale  of  a 
legal  interest,  and  that  the  option  givm  to  the  pur- 
chasers, which  the^  were  not  bound  to  exeroiae,  to 
call  for  a  declaration  of  trust  in  tiie  event  of  tbe 
landlord's  oomsent  to  a  legal  assignment  not  bsng 
obtained,  does  not  oonvert  tbe  mstmmsnt  into  a 
contract  for  the  sale  of  an  equitable  estate  or  interest. 
The  purchasers,  in  the  event  of  the  vendor's  failing  to 
obtain  the  landlord's  assent,  and  beiug  unable  to 
convey  a  legal  estate,  could,  if  they  had  chosen , 
have  treated  the  contract  to  purchase  as  at  an 
emi.  As  I  understand,  both  my  brothers  take 
this  view  if  only  the  words  of  the  iustrument 
are  looked  at;  but  Kigby,  i.i.,  is  of  opinjoii 
that,  if  the  facts  made  known  to  the  commis- 
sioners are  looked  at,  the  proper  inference  is  that 
the  real  bargain  made,  was  a  bargain  for  the  sale  of 
the  ^uitAblc  interest  only,  and  A.  L.  Smith,  L.J.. 
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I  !w  do«a  not  baae  his  jadgmcnt  on  tUs  in- 
.  ia  nofc  n«MMil  to  MTtW  the  infoMiM  ai^ 
wt  properly  be  drami.  I  fUbk  iliet  n*  ham  no 

^vvf*!  ,^raw  any  such  inference.  I  do  not  under- 
stana  Rigby.  L..I.,  to  infer  that  the  instrument  was 
drawn  iu  the  shape  in  which  it  was  drawn  for  the 
pnpoie  ot  conceding  the  true  ziafeure  of  the  trausac- 
tioB  tad  thus  evading  the  dinly.  nor  do  I  see  any  feet 
eonuDenketed  (o  the  eommiiMioiien  jastifying  such 
IB  mhrmm.  1  rs&er  understand  Rigby,  L.J., 
-  'y  fn  infi  r  as  a  faot  that  notwithstanding  the 
I  .rm  and  words  of  the  instrument,  the  parties  to  the 
ioitrameiit  niu8t  bo  taken  to  have  meant  a  bargain 
differant  from  that  which  thej  heve  expressed,  and 
be  diewa  this  inference  from  the  oondoct  of  the 
pvties  antecedent  and  subsequent  to  the  c>x«<cution  of 
the  instrument,  and  from  the  relative  dates  of  tho 
execution  of  tin'  instnnuent  nrJ  the  declaration  >  I" 
trust,  aiid  all  the  various  tRts  rloue  or  omitted  to  bt- 
done  by  the  parties. 

Is  this  inferenee  as  to  the  true  mfleoing  of  the 
parties  snob  that  it  wodM  follow  that  the  ▼endor 
could  have  compelled  the  purcha-^nrs  to  m^ccrpt  the 
declaration  of  trust  aa  a  jHrformimi'o  of  the  <iontnu;t 
wnfaineii  in  the  iusfniment  !'  It  swms  to  me  iiu- 
fosaible  to  draw  suuh  aa  inference  m  between  the 
pntiM;  and  if  such  an  inference  cannot  be  drawn  as 
MmHk  tiie  partiflft  I  do  not  Me  what  right  the  oom> 
anHMoara  have  to  treat  Hie  Inatraoient  otherwise 
than  in  accorJanoe  with  its  meaning  I'wffr  partifs. 

Tile  fact  that  the  purchasers  had  embarked  a  hirpe 
•urn  of  money  in  the  business  which  thoy  might  pro- 
bably lose  if  they  did  not  exercise  the  option  to  take 
s  declaration  of  tnut,  and  the  fact  that  they  did  take 
the  deoiaratton  of  trust  within  four  days  of  the 
tlOB  of  the  instrument,  may  lead  to  the  inferenoe  that 
it  was  extremely  improbable  that  tha  purchasers 
would  refrain  from  taking  the  declaration  of  trust  in 
case  the  landlord's  consent  to  the  assignment  of  the 
iesse  eoold  not  be  obteined  immediately ;  but  I  cannot 
M  how  tlwae  facta  can  jtiitify  the  fn  that  the 
parduuera  meant  by  the  biirgain  to  binil  thi^mseTves 
to  take  a  declaration  of  trust  an  perf.iriij:im,L-  of  the 
'ntmct.  in  case  the  vendor  being  un.ible  to  ejet  the 
■4iidlord'8  con&eut,  should  call  on  them  xo  to  do. 

As  to  the  second  question  wllioil  ari»<  s  in  thia  rsflfi 
nsi,  whether  the  inatzament  «aa  a  eontmot  or  agree- 
aiat  for  the  tale  <rf  any  eetate  or  intereat  in  any  pro- 
pCTty  except  lanfli?,  tenements, orherif  agts,  thif<  deix  Tids 
on  whether  the  goodwill,  which  wns,  by  a  separate 
clttiwe,  included  in  th  it  A-l  iuh  was  agreed  to  be  sold 
Mid  purchased  by  this  iiiiitrument,  was  sold  and  pur- 
chased aa  lana— 'fliat  is,  as  something  merely 
_  the  value  of  the  land  and  ina^MHcable 
it,  or  whether  it  waa  sold  and  purohaaed  as 
iro|><>rty  other  than  land.  There  can  be  no  donbt 
that  the  goodwill  may  be  bo  indepambly  connected 
with  land--<  '/.,  with  a  i>articular  house,  as  to  pass 
vader  a  oonveyance  of  land,  or  be  a  subject  of  agree- 
ment for  the  sale  of  land.  Lindley,  L.J.,  on  p. 
Ml  in  hia  book  on  Partnership,  6th  ed.,  saya :  "  It " 
(gOodwiU)  **  may  have  no  value  except  in  connection 
with  a  firirtii  il  Mr  house,  and  may  be  so  inseparably 
conoMSted  witli  it  a4  to  psua  with  it  under  a  will  or 
died  without  being  specially  mentioned."  It  seems 
to  me  that  the  goodwill  which  was  the  subject  of 
Ihia  eontoaet  waa  of  that  natore,  for  the  goodwill  in 
R  the  goodwill  of  an  hotel,  and  the  hotfl 
I  leaeed  to  the  vendor,  and  the  lease  was  included  in 
thf  sale,  and  liy  thij  ttrm»  of  the  lease  the  business 
(xiuld  not  be  removed  from  the  housi)  duum&d 
withoat  the  consent  of  the  landlord.  At  the  time  of 
the  sale,  therefore,  the  vendor  oonld  not  so  aell  the 
goodwill  M  to  beMdomd  apart  fram  the  hotel,  the 
nfegeei  of  Hw  Imm.    The  goodwiU 


inseparable  by  the  very  terms  of  the  lease,  the 
aubjeot  of  the  sale.  The  goodwill  did  not  beloag  to 
the  vendor,  so  that  he  oonld  aell  it  apart  from  the 

lease.  It  waa  part  of  the  reventonof  the  Inn^l  >rd: 
see  Kdwrinh  v.  Eflioardu,  1  Jurist,  654.  This  i»  the 
fact  in  the  jireseiit  cane  ;  and,  moreover,  the  good- 
will of  a  leasehold  pablic-huuse  has  generally  been 
treatod  as  part  and  parcel  of  the  demised  premiBes. 
Thus,  m  E»  farU  Punndt,  In  rf.  Kitchen,  the  Slaater 
of  the  Bolls  (Sir  George  Jessel),  speaking  of  leeae* 
hold  [ireruii^eri  c  nuprising  the  Pelican  Hotel,  South- 
wark.  Hiiys  :  "It  is  quite  plain  that  the  goodwill  of  a 
]Hib1ie-hou8e  passes  with  the  public-house,"  and  in 
t'Mer  V.  The  Uonmittionen  Inland  Jlevmue,  in 
which  case  the  ooort  held  tiaat  the  aasignment 
by  deed  by  a  retiring  partner  in  a  paper- 
making  business  of  bis  share  of  the  goodwill 
jr  the  sum  of  £1.'{,TT8  was  an  assig-nment  of 
property  liable  to  cul  valorem  duty  under  13 
&  14  Vict,  c.  97,  Pollock,  C.B.,  in  dilivrring 
judgment,  aays  "  the  trade  or  goodwill  of  a  trade 
aomettmee  enhanoea  the  value  <me  real  property,  aa  a 

well-accnstoniHl  tavern  or  shop  will,  on  account  of 
the  habit  of  jiersous  to  fre<pjeut  it,  sell  for  much 
more,  and  the  duty  on  the  coiiveyauce  (jf  the  place 
where  the  business  is  carried  on  ought  pro  tant<>  to  be 
augmented;  and  vary  frequently  the  goodwill  of  a 
hnaineaB  or  pooition,  without  any  intereat  in  land 
eonneoted  with  it,  is  made  tiie  subjeet  of  aale  though 
there  is  nothinfr  tangible  in  it.  It  is  merely  the 
advantage  of  the  recommendation  of  the  vendor  to 
his  connections  and  his  agreeing  to  abstain  from  all 
competition  with  the  vendee."  This  case  shows  that 
although  a  goodwill  may  for  the  purpose  of  convey- 
ance be  separated  from  realty— for  instance,  where  the 
out^oitic;  partner  sells  his  interest  or  share  in  the 
goodwill  to  the  continuing  partners  who  continue 
owners  of  the  house  to  which  the  goodwill  is  attached, 
and  if  it  is  so  separated  it  would  be  liable  under  13  &  14 
Vict,  to  duty  as  property — yet  if  it  is  not  so  separated 
it  will  he  treated,  on  a  sale  of  the  premises  where  the 
bil'iliness  is  carried  on ,  as  something  enhancing  the  value 
of  the  realty,  ami  j  ro  tauto  augmenting  the  duty  on 
a  conveyani  e  of  the  place  where  the  business  is  curried 
on.  Lindley,  L.J.,  in  the  case  of  Ttte  t'wnmisswuf ra 
of  Inland  li'vune  v.  An<ju»  and  Ltwit,  3S  W.  R. 
3,  2d,  Q.  B.  D.  &79,  aaya:  "Upon  a  oonveyanoe  of  n 
goodwill  of  a  bn^ess  the  instrument  dionld  he 
sfaiujied  with  an  itd  ftf>rr,!i,  stamp"  {i.e.,  as  a  con- 
veyance of  projterty  under  &  1-t  Vict.).  I  under- 
stand Potter  V.  'J'ir  I  'oiii'ni'ssn'iir-r.i  af  /u!  n,il 
to  mean  that  where  real  estate  and  the  goo<lwill 
eonneoted  with  it  are  conveyed  by  separate  deeda, 
they  are  both  liable  to  ad  valorem  duty.  Cotton, 
L.J.,  in  Cooper  The  MetrapctiUm  Board  of  Wark$t 
32  W.  R.  709,  2.'  Ch.  T>.  172,  at  p.  729.  says:  "  But 
really  goodwill  is  a  word  of  which  few  pwjde  under- 
stand the  meaning.  It  is  obvious  that  there  are 
certain  kin  da  of  goodwill  to  which  a  mortgagee  will 
be  entitled.  The  goodwill  which  attaones  to  a 
particular  house  increases  the  value  of  that  house, 
and  therefore  the  mortpage^'  is  entitled  to  that.  If, 
for  instance,  there  is  a  well  kn  'V- n  [>ublic-house,  and, 
from  its  position  being  well  known,  people  £i°equent 
it,  the  goodwill  attaches  to  the  house  and  adds  to  itd 
value.  But  there  may  be  other  kinds  of  goodwill 
attaching  to  personal  reputation  whidh  a  man  haa 
made  for  himself.  Of  course  that  does  not  cro  to  the 
mortpfageeof  the  house,  but  ia  a  thiiip;  jicrsonal  to 
the  man  whose  skill  and  whose  name  have  ai'i|uired 
that  goodwill."  Tht*c  authoritiea  seem  to  me  to  show 
that,  whfla  a  goodwill  may  be  conveyed,  or  subject 
to  an  agreement  for  sale,  aa  land,  *  goodwill  may  be 
sold  separately  from  the  land:  and  no  donht  the  good- 
will in  ntanj  oaaea  can  be  and  ii  aaipaiately  aolC  Mid 
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no  doubt  in  such  a  case  the  sale  wonl  1  treated  unit r 
seotiou  50  of  ai  &  5j  Vict.  c.  '-i'J,  as  a  coutract  fur 
aale  of  an  intenwt  in  property  except  lands ; 
bat  I  do  not  think  one  ought  ao  to  trMt  a  oontraot 
for  tli«  mle  oi  the  goodwill  of  «  buatiMM  Oftniod 
on  m  a  leasehold  1  :t  1  untlor  a  lease  which 
makes  the  busiuesii  iiioupikrable  from  the  demiaed 
premises,  where  the  aale  includes  an  assignment  of  the 
ieaae,  uuieas  you  can  find  in  the  oontraot  a  clear 
UitiDtion  to  separate  the  goodwill  from  fho  leaaehold 
jreoUsat,  and  to  tieat  it  otherwise  than  as  aomething 
attached  to  the  leasehold  hotel  enhancing  ita  value. 
I  do  not  say  that  it  is  iiiipossiblo  to  infer  such  an 
intention  in  the  c&se  of  the  goodwill  of  such  a  lease- 
hold with  a  covenant  not  to  carry  <ttk  tUtt  boidneas 
•taewheira,  but  I  do  tay  that  ia  mdi  *  oaw  job  ought 
not  to  draw  eoob  an  uifeieDoe  vftiiont  rwy  ifarong 
worda  and  aotuething  much  atronger  than  merely 
o«ta)ogi!ing  the  items  of  sale;  aud  specially 
i!i  this  BO  in  a  case  where  there  is  only  one  siufjle 
agreement  and  one  undiTided  ooneideration  for  the 
purchase  of  hotel  and  goodwill,  and  a  separate  oon- 
aideration  for  the  chattels.  At  all  evonts  you  must 
construe  the  contract  for  sale  and  as<;ertain,  having 
r  gard  to  the  words  and  to  the  subject-matter  of  the 
sale,  what  the  iutmtion  of  the  instrument  is,  and 
wb^er  or  not  thfl  parties  thereto  must  be  takn  to 
b«ve  intended  a  sepamte  ui»  of  the  goodwill. 

ITow,  loddng  at  this  histmmant,  was  it  the 
intention  to  agree  to  sell  the  tr  m  Iwil]  as  something 
separate  from  the  hotel  ?  It  is  urged  ou  behalf  of  the 
Grown  that  the  agreement  ia  to  sell — "  Firstly,  the 
goodwill  of  the  baMness  of  an  botsl  pcoptistor  and 
fiooMed  Tiotiialler  enrried  on  by  tiw  vudor  upon  {b« 
premises  thereinafter  mentioned,  and  the  full  oenefit 
of  the  victualler's  and  other  lioenoes  and  of  all  con- 
tracts, engagements,  and  privileges  to  which  the 
vendor  is  entitled  in  relation  thereto,"  and  it  is  said 
fliat  this  is  a  teponte  agreement  for  the  sale  of  the 
goodwill,  just  as  much  &b  if  it  had  boeu  a  sale  by  a 
separate  instrument  But,  on  the  other  side,  it  is 
urged  that  there  is,  in  fact,  only  one  instrument, 
and  tiiat  that  instrument  inoludes  the  sale  of  the 
lease  of  the  premises  in  which  the  bosinesa  is  carried 
on,  the  aooawill  of  wbieb  is  aold^  and  that,  by  the 
tanot  of  tbe  base  the  bui^ness  cannot  be  carried 
on  elsewhere  than  on  the  I  luisi  1  promisee,  and 
that  inasmuch  as  the  goodwill  uaimot  be  enjoyei 
separately  from  the  demised  premises,  and  ttie  good- 
wm  of  an  botri  is  in  ita  nature  a  mere  anbanoenient 
of  tb«  value  of  the  demised  realty,  it  eonld  not  Imve 
been  the  intention  of  the  parties  to  the  instrum'^Ti'  to 
sell  and  buy  respectively  the  gooilwrill  separatfiy  irom 
the  hotel,  and  that  one  must  not,  for  the  purpose  of 
the  revenue  laws,  construe  the  instrument  in  a  manner 
asMiilsstly  inoonsistent  with  the  iotmtion  of  the 
pirti**.  It  seems  to  me  that  there  ia  force  in  this 
»rg*i(nettt.  Suppose  a  lease  of  a  factory  and  a 
covenant  fhit  at  the  ternuna'iDn  of  the  tenaiicv 
the  tenant  shall  givci  up  the  premiM'S  and  ail  Uxed 
mnehiut-ry  whrthf  r  affixed  to  freehold  by  landlord  or 
t^naut.  and  a  sale  by  the  tenant  which  speuilied  (a) 
the  fixed  machinery,  {b)  thelease—eonldit  besaid  that 
because  of  the  form  of  sale  the  machinery  affix(>d  to 
the  freehold  ceased  to  be  laud  or  part  of  the  freehold  f 
Suppose  again  this  very  purchaser  had  died  alter 
mnUDg  a  will  leaving  his  leasehold  to  A.  B.,  and  tlie 
raidne  of  bis  iiroperty  to  0.  D.,  oould  it  have  been 
held  that  the  goodwill  of  this  property  passed  to  the 
reaiduary  l»'gateo  P  J  -an  one  find  in  tliis  instrument 
any  icdiuation  any wb^TH  rU^t  the  ptrties  intended  to 
»evflr  the  goodwill  from  th«  hotel 't  If  not,  for  what 
possiblA  purpose  can  it  b<«  said  that  the  parties  intended 
a  fifj'arate  sale  of  the  goodwdl  ?  The  purchaser,  who. 
It  ia  said,  must  be  takeu  to  have  agreed  to  piuchase 


the  goodwill  separately  from  the  hotel,  could  not  deal 
with  or  enjoy  the  goodwill  separately  £raui  the  hotel. 
The  vendor,  who,  it  is  »aid,  mu«t  bs  tikea  to  have 
sold  the  goodwill  separately  from  the  bot*l.  had  no 
power  to  tever  tb»  bosineM  irom  the  botsl. 

It  is  further  to  he  observed  that  one  finds  in  the 
contract  of  sale  no  separate  prices  of  the  hotel  and  th* 
goodwill  of  the  business  carried  on  on  the  deaiLsad 
premises,  and  the  goodwill  sold  is  in  termi  the  go>i- 
will  of  the  business  carried  on  by  th  j  vendor  on  tbe 
demised  jtreojiBea.  The  same  thing  is  true  of  tM 
licences,  for  a  mortgage  of  a  leasehold  piiblic-bous* 
with  the  goodwill  of  the  busiues<  ihi  r--  i  trrieil  .ji; 
gives  the  mortgagee  a  right  to  the  tmusfer  of  the 
liceooes:  see  liutUr  v.  Daniel,  30  W.  R.  724,  46I».T. 
Rep.  6M.  in  the  Oourt  of  Appeal,  afft?ming  tbe  same 
cafo.  90  W.  B.  801. 

Many  eases  have  ari.sen  with  refereace  t»  the 
question  whether  a  aale  of  fixtures  compriMd  ia  aa 
instrument,  inoludiog  the  sale  of  a  house  or  tha  lease 
of  a  bouse,  is  to  be  treated  as  a  separate  assorsooe  of 
the  flxtares,  and  tbe  test  applied  ha«  always  been. 
Did  the  instrument  sbo'v  fhn  intention  to  sever  th^ 
iixturos— an  intention,  thai  is,  that  the  mortgage* 
should  have  the  power  of  selliuj?  or  otherwise  destlu.;: 
with  the  fixtures  separately  from  the  house :  »< 
Ex  fKirte  Uarclaij.  In  rt  Joyce,  22  W.  R.  GOS,  L.  R  • 
Ch  App.  576 ;  Ejc  jMrte  Daglish,  lu  re  tTi/de,  21  W.  SL 
893,  L.  R.  8  Oh.  App.  1072 ;  Baehetlor  v.  7ate§,  38 
W.  R.  otJ:],  :JS  Ch.  H2.  In  that  last  evse  in  th^ 
judgment  of  Ejwen,  LJ<,  ssme  ub^rratioui  are 
made  which  are  worth  looking  at,  because  he  specu- 
lates upon  tbe  oaie  of  «aparate  subjeot-mattecs,  aMo- 
tiooittf  ohiaineya  in  a  oonveyonoe  of  realty:  Brotkt 
V.  Brooke,  [1894]  2  Ch.  6f)0,  Vi  W.  R.  Dig. 
67.  121  ;  Smalt  v.  The  Na'in.nl  Provincial  B<in^.. 
42  W.  R.  378,   [1894]   1   Ch.  The  present 

case  is  not  a  mortgage,  but  a  sole,  which,  of  oonroa,  is 
very  different  fiom  a  mortgage,  but  the  ultsoaato 
question  to  ba  answered  in  each  case  is  the  s&me — 
does  the  instrument  show  that  there  is  an  inteotiou 
that  there  should  b^  a  separate  assurance  ?  and  the 
answer  is  Yes  or  No,  aooording  as  the  conclusion  in 
each  case  is  that  the  parties  to  the  instrument  did  or 
did  not  intend  that  the  goodwill  or  the  share  of  tbe 
goodwill  should  in  fact  be  deslt  with  •eporatdj.  Ia 
I'oUfr's  ra»f  this  test  is  not  applied  because  the  fact 
was  that  the  outgoing  partner  was  asugniug  to  the 
cootiuuing  partners,  the  owners  of  the  bouse  to  which 
the  goodwill  attached,  and  it  was  unnecessary  there- 
fore to  find  other  evidenoo  of  tbo  intention  to 
sejMirately  cmvey  the  goodwill.  But  in  fhr  pr«si'nt 
case  I  cjiu  find  no  fuct  from  which  one  cau  mier  tin 
int-ntion  to  deal  with  the  goodwill  separately  from 
the  hotel,  and  no  reason  why  th>^  pirtiea  sheuld  wish 
to  deal  tHtb  the  goodwill  separately  from  tiw  botsl, 
and  every  rrason  why  they  should  wish  not  to  do  so. 

Finally,  I  d  j  n  H  see  how  one  can  adopt  the  view  of 
the  Crown  either  on  the  fi^^'  question  r  >  la  the 
second  question  without  imputing  to  the  parties  to 
tbe  instrument  intentions  quite  inoonsistent  with  ib» 
whole  tenor  of  the  instrument  and  tbeiutentioa  of  the 
parties  to  be  drawn  firom  fheinsbument  itself  uid  ^ 
Su^     1 1  :ii:it*ar  of  the  agreement. 

I  wish  to  add  that,  looking  at  the  words  of  claoae  6 
at  the  end  of  the  case,  "  that  without  a  covenaot 
restriotiog  tbe  Toodor  from  oarryins  on  hnsiness  tbe 
lease  would  be  of  less  value  by  or  £600,"  I 
though^  *hnt,  if  this  meant  that  there  wa.4  n  Trstri-tijig 
covenant  ot  this  sort  betwe«>n  the  vendor  aud  pur- 
chaser, this  would  show  that  there  was  a  rigbt  of 
property  distinct  from  the  leasehold  interest  anrigued, 
ana  that  in  sneh  case  tbe  contention  of  the  Crown, 
apart  from  the  question  of  the  value  to  be  maae'i<'-i^ 
would  be  established ;  but  on  examination  I  cau  find 
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CO  (och  coveoant,  and  as  to  acy  right  to  reBtrain  the 
anr^MV  carr}  iog  on  the  buainesB  of  the  laaw  off  the 
irnktiftemitm,  which  woiild  be  implied  from  the 
Kcntanoe  of  the  asaigDment  of  thf  h'tue,  this  im- 
|tli«a  eoT^oant  could  be  fnfomd  by  the  landlord  hb 
cwDW  of  the  revrraion— that  is.  coul  3  1  "  'ufort  ed  by 
tba  landlcnd  hj  virtue  of  the  ooTenanta  iu  the  original 
Ictuagiimt  any  rndgam  of  that  1mm. 

Bolicitor  for  the  Crown,  Solicitor  r/  InlnnJ  Rrveniie. 

Solicitor  for  the  reapoodentf,  A.  E,  GriJiUu. 


Nov.  18. 


Trom  Oban.  Dir.  \ 

(linoley  ^^  11,  and  Chitty  and  [ 
Vangbau  William*,  L.JJ.}  \ 

/a  rv  Bailwat  '£aa  Tables  PtrBUflmiro  Co. 

Wkltok's  CiJim.  (u.) 

Cvmjany—i^tTaii  (o  iuue/uUy  paid  *hare$  in  mUa- 
faction  of  ddt-^I$m9  of  §haftB  not  fully  paid- 
Failure  of  considrration — Jtit/ht  of  thareholder,  a$ 
auipttt  of  tht  dtbt,  to  prove  in  winding-up—- Intereti 
-84(4  IftU  4,  e.  42.  •.  S9. 

Where  a  comfHtny  contracts  to  i$tue  to  n  crnh'tor  a 
(trtain  numbrr  «/  fully  paid  thartt  in  suti»/aciioti  of  a 
dtlt  dve  by  it  to  him,  and  $ome  of  the  tfiare»  are  in  fact 
wutd  at  unpaid,  there  i$  pro  tanto  a  faUttrt  of  con- 
t'itratioot  am  <Ae  creditor  eon,  notwithdonding  Mof  he 
ku  herx/me  a  member  of  the  romjany,  prcve  in  it« 
9inding-up  for  such  part  of  h  i  ^  dt  Lt  as  is  rqire$enied  hj 
'infjaid  tharet. 

Iftterett  cannot  be  claimed  upon  tuch  a  debt,  except 
tithn  by  contract  or  by  way  efdcimagu  amcbr  tedioo  20 

tAe  3  <fr  4  W,n.  i,  c.  42. 

Appeal  from  Kukewicb  J. 

la  1S90  tba  Railway  Time  TlaUM  Pobliabiog  Co. 
(limiiadl.  wa«  iodebted  to  coa  Henry  Hbare  in  tb^ 
Nm  of  £13,400,  wbioli  waa  arettred  aa  to  £1,600  by  i) 

pwcent.  deWitiiroB,  and  us  to  £0,2 10  by  10  per  cont. 
df-benturta  granted  by  the  compttny.  Iu  1.S90  the 
Mpellant,  Tbomaa  Abercrombie  Welton.  agreed,  nt 
tiM  itqiwrt  of  Hoare,  for  whom  be  acted  in  matters  of 
Mana,  to  allow  (auongat  oiber  abares)  1,680 
•-'•ferenc*  sharp"  nf  £o  «'a(-h  in  the  company  to  b« 
•■^£i»tered  in  L;a  uiiiiip,  and  the  fibaree  were  so 
rfg'jtmd  accordingly.  Weltou  had  no  beneficiid 
mt«re«t  in  tboae  sharei,  or  in  the  company,  hia  aole 
ctmnection  with  it  b«ing  aaBOflainee  Of  Bmra.  The 
iksci,  winch  were  iatued  pursnant  to  an  agreement 
bctweea  tbe  company  and  Hoare,  in  part  satisfactiuu 
of  Hoard's  debt,  were  sujijuised  to  bo  issued  as  fully 
^d.  LKibtuture*  to  tbe  uomiu&i  amount  of  i.j,00b 
«a«isnied  to  Hoare  in  satisfaction  of  tbe  balance  of  bis 
4eit»  and  tha  dabcntnres  for  £l,fiOO  and  £6,240  were 
ntnodatad  to  tba  company.  At  tliat  tine  oo  part 
'  f  the  principal  sums  aeeurfd  by  thoMdalxttttttM  WM 
vii  and  payable  by  the  company. 

Il  Slaich,  isoi',  the  company  went  into  voluntary 
bgaidation.  On  the  14th  of  Jane,  1893»  by  an  order 
■ala  in  tbe  wxndinguiip^  KelEewieb.  J. ,  aeltlea  Welton 
npon  tko  list  cf  contributories  in  respect  of  the  1,680 
prefertTice  fLareg.  The  learned  judge  proceoded 
Jiptn  tie  ground  that  the  debenturen  mirrendered 
to  the  compaoy  were  not  due  and  payable  by  the 
ecmpaoy  at  the  time  of  tha  nnettder,  and  be 
held  that  1,112  of  the  shares  were  fnlly  paid,  .jfiT 
ahoUy  unpaid,  and  one  paid  to  the  extent  oi  £2  lUs. 
b  the  practioal  working  out  of  thia  order  it  waa 

(a.)  BapofftedbyB.  C.  MACKsif2a,Eaq.,  Barriatar- 
at-Law. 


treated  as  deciding  that  568  sharea  wero  wholly 
unpaid,  the  liability  thus  amounting  to  £2,840.  Oalu 
were  afterward*  nwde  upon  the  soarea,  and  Weltoa 

paid  1'1,.'G0  upon  tb>in.    TToare  had  l)Pcom«  bmk- 
rupt,   and  wns  uuablt)   to  iudemuify   Welt  -u,  who 
applied  by  suiumons  for  leav.   tc^  prove  ;n  'Lie  'ahhI 
ing  up  of  tbe  company  for  a  sum  of  £2,84U,  with 


at  10  per  cent.  Tho  asset*  of  the  oomuany 
were  aufficient  to  pay  ail  ita  deibta  and  the  ooat  of  the 
winding-up,  and  to  leare  a  balance.   With  reference 

to  ■\Vo]t«)n's  delay  in  putting  forward  his  claim,  it  wa« 
explained  at  the  bur  that  it  wa»  only  after  the  decision 
of  tbe  House  of  Lords  in  the  ease  of  Welton  T.  Saffery, 
46  W.  &.  608,  [1897J  A.  Q,  289,  that  hia  liability  on 
tbediarei  regiatered  in  hia  name  waa  finally  aaoer- 
tained.  On  the  3rd  of  November,  1^97,  Hoare's 
trustee  in  bankruptcy  assigned  to  Weltou  the  benefit 
of  all  claimH  which  Hoare  might  hare  againat  tbe 
company,  for  the  amount  of  the  debentorea  anrreo- 
dvred  to  the  eompany  or  otbarwiae,  together  with  tha 
interest  thereon. 

Kekewich,  J.,  boldiug  that  the  quest  ion  was  covwd 
by  III  r>-  Addlutour  Liuvlriim  Co.,  Z/<7i.^  '        J--  ,  .'J6 

W.  B.  227.  37  Cb.  D.  191,  diamiaaed  Weltou's  sum- 
mon* mfh  ooata. 
Welton  appealed. 

£vt,  Q.C,  and  Martelli,  for  the  appeal.— /n  re 
Oovemmmt  Security  Fire  Tntaranee  Co.,  Mwlfurd't 
Cnum,  2R  W.  R.  G70,  14  Cb.  D.  034,  nnd  In  rt  Gr^t 
Aiutruliaii  dold  Mimug  Co.,  Kx  parte  Appieyard,  30 
W.  K.  147,  IS  Cb.  D.  487.  govern  tbi*  case.  Thoee 
cases  are  not  inconsistent  with  Houldtmrth  t.  Citu  of 
Otatgow  Bank,  28  W.  R.  677,  5  App.  Oaa.  817,  and  7n 
ir  Aildlfst'iiie  Litiolnnn  Co.,  I>fn/<ini'g  rase,  3f)  W.  R. 
:!27,  37  Ch.  D.  191,  203,  e.xeept  so  far  as  they  decide 
that  a  member  of  a  enmpauy  as  Huoh  chu  Hvie  the 
company ;  and  that  is  not  what  Welton  i*  here  cihiim- 
iiigtooo. 

lienshaw,  Q.C.  {F.  Whinnnj  with  him),  for  the 
liquidator. — There  waa  not  a  tot«i  failure  of  consid- 
eration for  the  anmnder  of  the  debenturee,  and 
theceion  tha  oim  aaaaot  be  treated  m  ona  of  fadora 
of  oooaidatailon:  iTarrftv.  F«aafiln,  20  W.  B.  974, 
L.  H.  7  Ex.  23S.  240.  The  daim  ia  altog«yi«r  oot  of 
tiuie. 

Evt,  Q.C,  in  reply.— [He  waa  adked  to  addrfM 

himself  only  to  tbe  qu>-8tion  of  interest.]  K  kewich, 
J.,  loft  the  eurreudered  debentures  (|mte  out  of 
account  b»?cau.so  they  were  not  payable  at  once.  We 
claim  interest  at  10  per  cent.,  or  at  least  at  6  per 
cent.,  because  tboM  were  the  ratea  of  interest  pay- 
able on  thadebenturen  which  we  surrendered. 

Lonim,  MJft. — I  do  not  tUnk  that,  when  the 
faota  of  thia  oaae  are  really  underatood,  there  is 

much  difficidty  in  setiuf^  what  tht-  rights  of  the 
parties  are.  I  du  nut  wi»h  tu  umke  i»i<y  fn'tiier 
obterrations  on  Mwlf.rd'a  Claim  and  Kx  fiar''  .\j'jJ<- 
yerd  than  I  have  made  before,  in  in  re  Addtettunt 
LineHetan  Co.,  jRnwm**  mstf.  and  I  do  not  tbiuk  tbat 
till  ic  is  any  difficulty  in  Mjiplyinfr  thi-  law  to  the  f-ict* 
of  till'  present  (.use.  Let  na  see  what  tho  law  is.  H«Tr> 
i-i  a  company  being  wound  up — I  am  going  'o  alnte 
the  facts  in  my  own  way~aud  here  i*  a  claimant,  ib, 
Hoare.  who  waa  a  oraditor  for  £18.400.  Of  that  earn 
of  £13,400  there  was  a  professed  paj'menf,  which,  if 
really  a  payment  in  full,  was  a  satisfactitm  of  the 
debt.  It  was  not  a  payment  in  money,  but  what  we 
may  call  au  accord  and  satisfaction  ;  and  part  of  what 
was  given  in  satisfaction  was  a  certain  number  i>f 
fully  paid  up  preferknoe  aharea.  I  aay  fuiiy  paid 
aharea  beeaoBe  uat  la  obviously  what  the  tran)iacti«>ii 
waa  intended  to  bt-.  Now,  it  ho  L  q  {  us  th<»t  instead 
of  really  getting  fully  paid  preference  share* 
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he  got  only  1,1 1'J.  What,  thru,  is  the  oonseqaenoe 
of  that  fact  Y  lit  my  (ipmitm  tho  coDseqaence  is  that, 
to  the  extent  of  £2,84u  bo  lias  tvallyiMTer  been  paid 
»i  all.  The  queatioD  which  we  have  bow  to  coonder 
i»,  la  tbore  any  reason  why  lie  ahonld  not  prov« 
against  this  t'oinj.aiiy  for  tltnt  unpaid  Lsilauce  ?  Sup- 
poting  tliat  Hostrt)  hud  uot  i>ecouie  b;iiikrupt,  and 
that  there  had  been  no  asaiguinent  by  hiiu  to  Welton, 
ao  that  Welton  would  have  been  altogetbw  out  of  the 
earn :  then,  eobjeot  to  the  qneataon  what  is  Che  elliaoi 
of  thfl  fact  that  Hoare's  rlaim  is  made  aft«r  the  "JOth 
of  July,  1S92,  the  day  tix<  d  tor  ft>nding  in  claiuis,  ind 
after  the  nia6t*T'ii  t  r  iritifite  of  debts  has  b<'i-n  miiih>  — 
subject  to  that,  1  »hoiil(i  ]iave  thoxight  that  there  was 
no  annver  at  ull  to  hh  cUim  to  prove  against  the 
eKirtiny  assets  in  the  liquidator's  hands.  I  do  not  see 
any  answer  at  all  to  it.  Let  us  look  at  the  answer 
Kiigfjosicil  on  hf-lijilf  of  the  liquidator.  The  uiiswer 
given  is  thin  :  thut  Mr.  Wolton  is  the  asaiguee  of  Mr. 
Hbare^S  claim  ;  und  thut  therefore,  by  reason  of  the 
proviaioiis  in  the  Companies  Aot(  1862,  whioh  prevent 
people  from  proving  against  a  eompeny  in  eom- 
petilion  with  their  own  cn  ditr.is.  "Mr.  'Widton,  as  a 
member  of  the  company,  htm  no  right  to  prove  in 
respect  of  Iloaro's  chiim.  Now,  is  that  true  ?  Where 
is  the  statutory  eoAotment,  or  the  principle  of  law, 
which  compels  ns  to  ignore  the  facts  of  this  case  and 
to  hold  that  becaii?i'  INfr.  Welton  ia  a  uk  tubt  r  of 
this  company  he  caimot  l)e  regmded  and  treated  as 
the  transferee  of  Uoaru's  chiim  r  He  takes  the 
present  proceedings  in  a  totally  different  mjiacity 
from  that  of  »  manber  of  tb«  company.  He  is  not 
suing  the  oompany  or  claiming  to  prove  aminst  it 
is  lespect  of  anything  dan  to  him  as  a  memo  erof  it. 
That  is  not  tlie  nature  of  his  (.daini  at  all.  On  the 
contrary,  ha  alleges  that  he  is  the  assignt^^  <^f  Mr> 
Hoare's  debt,  and  he  claims  tim^iY  in  respiet  of  that. 
As  I  have  said  I  do  not  see  say  answer  at  all  to  that. 

Here  is  a  man  who  was  a  creditor  for  £13,400. 
He  ba.s  not  been  paid  in  full,  so  that  there  has  been 
a  failurts  of  coDsideriitiuu,  and  Mr.  Weltou  ia  now 
suing  as  his  assignee. 

Mr.  Wolton  has  made  a  claim  fur  iuterost  at  10  ^er 
cent.  How  he  is  to  get  that  I  oannot  eraoeiTe, 
unless  it  is  by  calculating  interest  at  the  rato  which 
was  payable  on  some  of  tho  debentures  surrt  iidered 
to  the  couij  any  in  l>!iO,  \\1  ic)i  di  < ->  nut  api^^ar  to  iiie 
to  be  admiHsible.  The  case  simply  stands  thus ;  Mt, 
Hoare  was  a  oreditor  of  the  company  for  a  sum  of 
£13.<IO0.  There  was  no  baigain  that  he  should 
reoeiva  interest  at  the  rale  of  10  per  cent.,  or  at  the 
mte  of  I]  per  cent.,  or  indet.l  that  he  should 
rective  auy  interest  at  all.  Therefore  if  be  is  to 
get  interest  he  must  hdOM  himself  within  the 
statute  which  enables  joxies  u  certain  cases  to  give 
interest  by  way  of  damages.  That,  as  it  seems  to 
me.  he  cannot  do  :  the  statute  (3  &  4  Will.  4,  c.  Vl. 
B.  does  not  npply  to  his  case,  and  he  is  not 
entitled  to  any  interest  at  all.  What  would  have 
been  the  result,  if  he  had  been  entitled  to  interest, 
of  his  long  delay  in  bringing  in  his  claim,  it  is,  there- 
fore, not  necessary  to  sny.  My  view  is  that  in  point 
of  law  he  is  not  eutitl' d  to  claim  any  interest 

CniTTY,  L.J. — 1  agree.  The  case  seenis  to  me 
quite  simple,  and  I  base  my  judgment  on  this,  tbut 
Wdton  is  not  claiming  in  his  own  right,  but  as  assign 
of  Hoare.  He  cannot,  I  think,  be  m  either  a  better 

or  a  worse  position  because  he  happens  to  be  at  the 
same  time  a  shareholder  in  the  ( ompauy.  Of  the  sum 
of  i'13,4(J()  due  to  Hoare  i'2,S4U  has,  in  the  result, 
never  been  paid  to  him  in  any  shape  or  form  whatever. 
Hoare,  fherefore,  having  been  a  creditor  for  that 
.'imount,  is  entitled,  as  an  (T  linary  i:reditor,  tn  have 
that  amount  paid  to  him  by  the  oompany,   it  is  for 


that  SUB,  as  it  aj  p<  m-s  to  me,  that  Welton  is  suing  a? 
Hoare's  assign,  under  an  assignment  which  amgta 
not  only  the  debentures  but  also  the  (daim  genvaUj. 
Under  that  aangnment  Welton  is  entitled  to  sooomI 
in  this  case,  with  regard  to  inlersst  I  htm  mrtkng 
t-  add.  Hoaro  could  not  have  daimsd  intsrsrt, scr 
eaa  Weltou,  on  the  sum  of  j£2,tM0. 

YjLVGKMt  WnxtAMS,  L  J.-— I  agree.  I  bsie 
nothing  to  add. 

.{pprnl  nlhifi'ed, 

Solicitors,  tilauyhkr  <k  May  ;  C.  T.  Whinnetf. 


From  Q.  B.  Dir.  ) 
(A.  L.  Smith,  lUgby,  and  >  Kov.  17. 

Collins,  L.JJ.)  ) 

JEtio.  V.  JusncoBB  or  WoBawTSBaauuL 
BxQ.  V.  JcmOM  or  WARWicsaaiBi.  (a.) 

Licensing  hm  — Jurisdidion  —  County  —  Trantftr  <<{ 
dittrUi /rom  one  county  to  another  /or  police  purfom 
—2A9  Via.  e.  82— County  Poliee  Ati»  1839  (2  A  3 

Vict.  c.  93),  «.  27— OwRly  £iolke  Adtt  1840  (3  4  4 

IVd.  c.  88),  s.  2. 

A  Uvmtfet  of  a  paH  of  o  county  to  another  couidy  bp 
utjrtement  between  the  jnaticet  of  tlit  two  enuUia  in 
parstutnce  of  aedion  2  of  Ou  County  PMot  Act,  IWt, 
•  /'<«'«  not  affrrt  tht  jnrts'h'  ium  (o  a  lnuitUUr  tkt  iMOuUif 
laws  toithin  tiie  iram/errtd  district. 

Appeals  from  the  judgment  of  a  Divirionsl  Ooert 

(Mttthew  and  Kennedy,  JJ.),  making  hlsolute  s 
rule  nt4i  for  a  writ  of  prohibition  obtained  by  tb« 
justices  of  Warwickshire  against  the  Jostioes  of 
Worcestsnhirs,  and  disohaiwng  a  oroaa  mle  mh 
obtained  by  the  jostioes  of  Woroestenhii*  agsmit 
the  justices  of  ^\'arwir;kshire. 

The  question  was  whether  the  justices  of  Worcester- 
shire or  the  justices  of  Wdrwickshire  ha<l  jaris«iict;ou 
to  grant  licences  under  the  lioeosing  Acts  in  and  for 
the  pariah  of  Yardley. 

The  parish  of  Yardley  was  a  triangular  area,  about 
seven  miles  in  length,  and  with  a  greatest  width  o< 
three  miles,  situate  in  Worcestershire,  but  forming, 
as  it  were,  a  promontory  or  {^>i>itinBula  jutting  into 
Warwickshire,  and  surrounded  almost  entirely  by  the 
Solihull  division  of  Warwickshire  and  by  the  city 
Birmingham.  In  1829  Yardley  was  assigned  to  the 
Northfield  ptitty  ses.sioniil  division  of  the  county  of 
Worcester  under  1*  Geo.  4,  c.  -13.  In  iSoT  Yar  lley 
was  transferred  from  the  county  of  Woreester  to  the 
county  of  Warwick  for  thejporposes  of  the  Coooty 
PoUoe  Ads,  1839  and  1840.  Ws  tnuasfsr  was  eSeetsd 
by  an  atrreement  of  transfer  made  in  ptirstiauoe  of 
8*?ctiOu  2  of  the  County  Police  Act,  li>l(J,  betveeo 
the  justices  of  Worcestershire  and  the  justices  of 
Warwickshire,  as  evidenced  by  resolutions  passed 
by  the  courts  of  quarter  sessions  of  the  tvo 
counties  on  the  29th  of  June.  1857.  From  18<jT 
to  1874  tho  justices  of  Warwickshire  excrdaed 
within  Yardley  all  the  ordiuarj-  jiirisdictiou 
of  justices  sitting  in  petty  stwsional  dmsioiu, 
including  the  granting  ot  licences.  Prom  1876  to 
1894  the  justices  of  Woicssteishire  exercised  sudk 
jurisdiction  in  Yardley.  Ibi  April,  li^OO,  tiie 
\Vi>ri  ( stershire  Quarter  {Sessions  made  an  order  in 
purdiiauce  of  W  Geo.  4,  c.  43,  purporting  to  cresto 
the  parish  of  Yardley  a  new  petty  sessional  division 
of  itself.  Since  lo<.>4  there  had  been  a  dispute  between 

(a.)  Seported  by  F.  G.  Ri  cgsa,  Esq.,  BKtister- 
at-Law. 
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Bsa.  9.  JusnosB  of  WoBoiarKMinm, 


CouitT  OF  Apfxal. 


the  two  oonntiefl,  ihv  juBtices  of  each  county  claiming 
th«  jariadiotum  to  grant  licences  iu  and  for  the  pariah 
of  iiwdk|7.  The  result  waa  that  applicants  for 
liMOOH  w«n  obliged  to  to  both  wt*  of  juatices, 
Md  fai  tome  cmmw  m  lioenoe  wbioih  bad  b«en  granted 
iiy  one  bench  was  reftistJ  by  the  other. 

The  justices  of  Warwickshire  ubtaiued  a  lulv  uisi 
to  prohibit  the  justices  of  Worcestershire  from  hold- 
iag  agenaimL  ennml  Hoenringawetuig  for  tbeYardl«y 
petty  teniooal  divbioii  in  Moordanoe  with  »  notioe 
iwrf  d  by  them  on  thn  6th  of  July,  1898. 

The  justiceH  of  \Vorc<?9t«»r9hire  obtained  a  cross  rule 
TiMi  to  prohibit  thR  jiiatices  of  Wfirwickshire  from 
exercising  any  licensing  jurisdiction  in  and  for  the 
pvish  of  Yardley  at  the  general  aunual  lin^nsing 
Bisstuig  to  be  holden  for  the  Solihull  petty  sessional 
^trinon  in  accordance  with  a  notice  issued  by  tboni 
en  the  7th  of  July,  LS'.tS. 

By  m  Act  passed  iu  1839  for  the  better  admiui^- 
trfttioD  of  justice  in  detached  parts  of  counties  (2  &  3 
VicL  e.  82^,  it  WM  enacted  that  it  should  be  lawful  for 
jtnlioei  of  the  PMtoe  acting  for  any  county  to  act  as 
J  >tirt>s  iu  all  things  relating  to  any  diitiRhed  part  of 
Miy  other  couuty  surrounded  by  the  couuty  for  which 
nch  justices  acted. 

By  Mction  27  of  the  County  PolioB  Aot,  1839,  it 
vas  enacted  tliat  **  for  the  purposes  of  l3iS»  Act  all 
'ktAched  parts  of  comities  .  .  .  Bball  Tx-  con- 
sidered as  fonniu^c  ]<art  of  that  county  by  which  they 
are  surrounded,  c^r  if  partly  surrounded  by  two  or 
luore  counties  then  as  forming  part  of  that  county 
nHh  which  they  buYe  flw  longest  common  botmdary ; 
and  ao  much  of  every  such  detached  part  of  any 
COOOty  .  .  .  whicn  is  not  of  itself  an  entire 
timdred,  ■wapentiike,  ward,  rajw,  liitln',  or  other 
soch  diTiaion  of  a  county,  shiiil  bo  cousidorud  as 
forming  part  of  thathxindred,  wanl,  wapentake,  rape, 
lathei,  or  «uoh  other  diviiioa  whereby  <t  ahitU  be 
■vrooaded  bt  the  comity  of  wbidi  H  dudl  be  eon- 
cidered  a  pert  for  the  purpones  of  this  Act,  or  if  jtartly 
iorroond^  by  two  or  more  hundreds,  then  as 
ionning  part  of  that  one  with  wbioh  it  shall  ham  the 
longest  oonunon  bonndary." 

By  aeelioii  2  of  tlie  Oomity  Pdlioe  Act,  1840, 
which  was  paaspd  to  amend  the  Couuty  Poli  i  Act, 
it  was  prov-ided  aa  follows  :  "  It  shall  be  lawful 
for  the  justices  of  any  two  or  more  neighbouring 
coQstifla,  in  their  serezul  general  or  quarter  sessions 
■asmblod,  from  time  to  time  to  agree  that  such 
parti  of  their  aeveral  counties  as  to  them  shall 
sean  fit  shall,  for  the  purposes  of  the  said 
Act,  be  III  si  ill  red  as  forming  part  of  any 
othtr  of  the  said  counties;  and  whenever  any  such 
dirtrict  shall  be  so  tnwsferred,  for  the  purposes 
of  the  mid  Act,  Iroai  one  oomity  to  another,  wiui  the 
eonsnt  of  the  justiese  of  both  the  last-mentioned 
counties,  such  district  shall  1"  i-ousidered,  for  the 
^urpoees  of  tiie  said  Act,  as  if  it  were  detached  from 
U)6  county  to  which  it  belongs,  and  wholly 
ttoToonded  bv  the  connty  to  wbidi  it  is  ao  tiana- 
ferrcd ;  and  all  file  fiirofislons  coDtalned  lierein  or  in 
•hf  said  Act,  or  in  an  Act  passed  in  the  last  session  of 
1  Kjanient,  intitule<l  An  Art  fvr  the  Mter  adminUtra- 
Uon  of  jueti"'  in  <Ufif  /itd  jxirts  </  roiiutif  -i,  respecting 

ached  parts  of  counties,  shall  be  taken  to  apply  to 

transferred  distariotai" 
The  Divisional  Court,  on  the  hearing  of  argument 
•»  the  roles  ni«i,  decided  in  favour  ot  the  justices  uf 
Wtrwickshire,  making  absolute  the  origiimi  rule  and 
(iiBchsiiging  the  cross  rule. 
Ihspalacai  of  WocosstsnUxe  appealed. 


A»^h,  Q.C.,  and  EotkiU,  for  the  justices  of 
VorcetteCThire.— The  statute  of  1830  'i!  3  Vict.  c. 
U),  and  seotkm  21  of  the  County  Police  Aot  of  the 


same  year  deal  with  what  may  be  allied  islands — 
i.e.,  detached  parts  of  counties.  The  effect  of  those 
enactments  ia  tibnt  all  detached  parts  of  counties 
are  to  be  considered  as  forming  part  of  that  county 
by  which  they  are  surrounded.  But  this  is  only  so 
for  certain  limil'  l  i  urposes  vi/..,  the  jim-posei  of 
ordinary  petty  sestsioual  division  work,  aud  the 
purposes  of  the  Couuty  Police  Act.  Section  2  of 
the  Couuty  Police  Act,  IMO,  deals  with  what  may  be 
called  peninsulas ;  it  provides  in  effaot  tliat  where  a 
part  of  a  county  is  nearly  surrounded  by  another 
county,  the  justices  of  the  two  uountios  may 
agree  that  it  shall  be  treated  as  forming  part  of 
that  county  by  which  it  is  nearly  surrounded.  That 
is  to  say,  it  allows  the  application  to  peninsulas  of 
the  enactments  piissed  in  lS3n  with  respect  to  islands. 
This  legislation  does  not  in  any  way  deal  with  the 
ailmiuistratiou  (jf  the  licensing  laws,  and  the  juris- 
diction of  administering  thoao  laws  remains  unaffected 
theraby* 

BonnqaH.  Q.Ct  and  P.  SaymH  Evant,  for  the 

juHtices  of  Warwickshire. — Section  2  of  the  Act  of 
IS  10  expressly  enacts  that  the  provisions  of  2  &  3 
I  Vict.  c.  N'J  are  to  apply  to  transferred  districts.  It 
'  is  admitted  that  this  opsntse  a  transfer  of  all  ordinacy 

etty  sessional  jarisdicnca.  Licensing  jurisditti<m  is, 
■  the  Licensing  Acts,  attached  to  petty  Hissional 
divisions:  see  sections  1,  and  J  of  the  Aleliouso 
Act  (0  Gtx).  ■!,  0.  61),  and  section  1  of  the  Liccn.^ing 
Act,  1  (o  &  6  Vict.  c.  44).  J  urisdictiou  to  administar 
the  licensing  laws  is  therefoTO  indnded  in  the 
jnxisdtetioii  which  ia  tranafened. 

Cur.  aJv.  vuJt, 

Nov.  17. — A.  L.  Smito,  L.J.,  read  the  following 
jud^ent !  The  question  raised  between  the  counties 
of  WoToeater  and  Warwick  in  l^see  two  appeals  ia 
witether  the  josHoes  of  Worcsstsrahirs  or  the  jnstioee 

of  "Warwick.shire  have  jurisdiction  to  administer  the 
Iiu(3uaing  laws  iu  aa  outskirt  of  Birmingham,  called 
Tardley,  which  is  geographically  situated  in 
Woioeetershiie  and  ia  bcwdered  on  two  of  its  sides  by 
Warwiokahne  and  on  its  Hard  aide  by  WoroestenUre. 

In  the  year  ISi'O  Yardley,  undi'r  the  provisions  of  9 
Geo.  4,  (  .  i:J,  was  made  pat t  of  the  Nortbfield  petty 
fies.sioniil  divisiiJii,  which  is  a  petty  sessional  division 
of  the  county  of  Worcester.  It  is  not  disputed  that 
from  the  year  1H29  uutil  the  year  1657  the  justices  of 
Worcestershire  were  the  persons  to  administer  as 
regards  Yardley  the  jurisdictions  appertaining  to 
justices  ill  1*y  sessions  and  also  the  licensing  laws 
therein,  and  that  th«y  did  so.  In  the  year  1867  an 
agreement  was  come  to  between  the  justices  of 
WotossteEshire  and  the  jostioes  of  Warwickshire, 
which  is  evidenced  by  joint-tesolutions  passed  at  their 
respective  quarter  sessions  holden  in  June,  18d7, 
whereby  it  was  agreed  to  consider  the  parish  of 
Yardley,  situated  in  the  county  of  Worcester,  as  part  of 
the  county  of  Warwick  for  the  purposes  of  the  senval 
Acta  relating  to  county  and  ditotnet  oonslaliles,  and 
that  their  respective  chief  constables  should  immediately 
proceed  to  carry  the  same  into  effect.  Th«»  first  point  to 
be  determined  is,  assuming  that  this  agreement  of 
ISoT  was  an  agreement  to  transfer  the  jurisdiction  of 
tiie  administration  of  the  licensing  laws  in  Yardley 
from  the  justices  of  Worcestershire  to  the  justices  of 
Warwickshire,  was  there  (jower  to  make  such  an 
agreement !'  I  may  here  state,  as  part  of  the  history 
of  the  case,  that,  after  this  agreement  was  come  to 
in  18oT,  from  that  year  down  to  the  year  1874  the 
josticGs  of  Wanricuhire  emoised  all  jurisdictions 
excepting  adminiatratiTe  jurisdiolaon  over  Yardley, 
as  forming  part  of  the  petty  session.d  division  of 
^  Solihull,  in  that  oouuty,  including  the  jurisdiction 
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of  a<1iiiiui.st.Tii)g  tlie  liwnaiug  lawa  therein.  From 
1876  to  1804  the  justices  of  Woroeetersbiro  cxeraaed 
■11  jurisdu'tiouB,  iucluding  lieenaing  jarifKtietion, 
tnv  Tardley.  How  this  cbangr  cii'»u»  Hl>ont,  wo 
Bn  told,  is  not  known.  In  1890  the  Worcest^rsliiro 
justices  created  Ysirdlcy  a  potty  sessional  division 
of  itself  under  a  Geo.  i,  c.  13.  and  eiueo  1894 
mstten  have  been  in  digputo  betweeu  the  two 
eountiei.  It  is  argued  oo  behalf  of  Warwickshire,  and 
this  argnmeot  has  preralled  in  the  Queen's  Bench 
Division,  that,  as  by  'Ik  T-ifcuHins  Act  of  1S28(9 
Geo.  4,  c.  Gl)  and  other  Act.8  licau&iug  jufisdictiou  is 
attached  to  pftty  8<>s8ional  divisions,  on  the  transfer  by 
wtpwmeot  of  Yardley,  wiiiohfonaedpttrt  of  the  petty 
BSMi^nal  divieion  of  yorthileM.  in  Woraestonbire,  to 
form  part  of  Warwickshi-<\  and  thiiji  b>^come  part  of 
the  petty  sijssioual  division  of  SaliLuH.  in  Warwick- 
shire, there  were  thereby  transferred  to  tUe  Wnrwi^jk- 
shire  justices  the  jurisdictions  ordinarily  a{>p6rtaimng 
to  juaticee  sitting  in  petty  sessional  divisions,  and 
that  the  admimatration  of  the  licensing  laws 
Was  one  of  these  jurisdictions,  and  the  justices 
of  Warwickshire  could,  therefore,  exercise  licensing 
jurisdioUoii  over  Yardley.  This  argument  and 
the  jadgment  Itranded  thereon  ignore  a  difficulty 
vlifoil  lauins  and  wbiub  is  not  taken  notice 
of  by  tbe  Queen's  Bench  ZUrison.  The  difficulty  in 
thn  way  of  this  argument  is  that  by  the  Act  of  1840 
(3  &  4  Vict,  c  88),  by  which  a  transfer  by  agreement 
of  one  part  of  a  county  to  another  county  can  alone 
take  ]>htoe,  oo  genwal  transfer  of  jiuisdiotion  is 
nthorised,  but.  on  the  oontrary,  the  tmnsfer  of  a 
lioiittid  jurisdiction  is  alone  j)rovided  for — viz.,  a 
transfer  "  for  tho  p(iri)Osi'B  of  the  said  Act," 
"an  Act  for  Ti.i-  tstablibLment  of  county  and 
district  constables  "  (2  &  a  Vict.  c.  d'i) — and  this 
Act  has  nothing  to  do  with  the  ezeroise  of  I 
lioensiDg  jnrisdiotion.  A  transfer  by  agreement 
of  one  part  of  a  ooonty  to  form  a  part  of  another 
oounty,  except  for  the  purpoees  of  the  County 
Police  Act  (2  &  3  Vict.  o.  93),  is  nowhere 
authorized.  It  is  true  that  by  the  Act  of  1840 
(3  4k  4  Viot.  o.  88)  its  {novisions  ead  also  the  pro- 
viidoos  of  the  Aot  of  18S9  (2 ft  SViet  «.  8S).  An 
Act  for  the  better  administi^tion  of  justico  in  detached 
parts  of  counties,"  are  to  ajijjly  to  tiie  transferred  dis- 
tricts; but,  in  my  jud^nut,  neither  in  the  Act  of 
1840  nor  in  the  Act  of  18^9  (2  &  3  Ykt.  o.  82)  for 
the  better  administration  of  justice  in  detached  parts 
of  counties  can  it  be  found  thiit  licensing  jurisdiction 
is  dealt  with  or  included.  I  aui  aliv,-  to  the  incon- 
venience of  the  justices  of  Warwickshir-  l.  i .  nig  police 
juiisdiotioD  in  Yardley  and  not  liceosmg  jurisdiction, 
though  thsy  have  not  administrative  jorisdiction  ; 

as  to  saamniy  jnrisdiotion  ana  ministerial 
matters,  see  JerHs's  Aot  (11  &  12  Yict.  e.  42),  s.  7. 
If  I  ouuld  I  Would  come  to  the  Btime  conclusion  a^  the 
Qutet'*s  Bench  Division,  but  I  am  unable  to  construe 
tbe  statute*  so  as  to  i  tl'.  ct  what  the  Queen's  Bench 
Division  has  held  to  be  effected  thereby — ^vix.,  that 
the  jnstia»'8  of  Warwicksbiro  sre  the  jnstioM  to 
administer  the  licensing  Ihvvb  in  Yurdley.  There  is 
another  ground  which  ii[ipfars  futnl  to  Warwickshire, 
which  i^!  that,  by  the  terms  ut'  ttie  sii^reement  of  185", 
the  licensuig  jurisdiction  iu  Yardley  was  not,  in  fact, 

Swed  to  be  transferred  to  the  justices  of  Warwick- 
re,  but  that  Yardley  was  transferred  to  Warwick- 
shire for  the  purposes  only  of  the  several  Acts  relating 
t">  V  uiit)  .tnd  <  i-iri<:  oustabl- B,  which  have  no  rela- 
t  --  u 'if-  hdminiKtrHfiiin  o»  tlie  licensing  laws ;  but 
II  II'  II- .  »'H-i.r>  to  Say  >in>  thing  as  to  tbiF.  In  my 
iudgnu-uc  Woroeetmtbite  is  ligh^  aud  its  appeal  most 
be  ulowed. 

I 

BiOBY  and  Couahs,  L.JJ.,  u  .Lcurred.  i 


Solicitors  for  the  jmticee  of  Worceatershin^  Cfarib 
Blundtll,  for  S.  Thormly,  Worcester. 

Solioitovi  for  the  jostioH  of  WanfidadnES,  FiM, 
Jio$coef  4ft  Ch.,  for  A*  8.  Fiddt  Tmiwningtoii. 


From  Chan.  Div.  "J 
(Lindloy,  M.E.,  and  Chitfy  and  /  Nov.  3. 

Vaaghan  Williams,  IVJi.)  ) 

Ecclesiastical  CoiraissioxBas  v.  Pixxet.  [a.] 

Ecdttiaatiail  CommiMioaert — OUbe  iandt  —  Omtnd 
/or  tale — Non-payment  of  purchate-vunwf — Sffdfk 

performance  —  /light  to  sue — Ecff'^^'i'i-^t'cn!  F,m'ln-i 
AcU,  1842  (5  &  6  Vict.  c.  108),  au  l  lSo3  (21  d  22 
Vict,  «.  67). 

By  cm  tunemeni  made  in  July,  1873,  D.,  a  ridr, 
agreed  to  $w  to  trmtee*  of  aetUed  eatalei,  with  the  anutfit 

of  the  tetiuut  for  /.  />  cmd  rtlso  of  the  Ecclesiastical  Com- 
missionert  and  the  patron  of  the  living,  certain  gitbf 
lands  fur  the  sum  of  £24,963.  The  Ecdesiastiml  Cm- 
miuionert  were  parties  to  and  executed  the  omiraeL 
The  tiUe  wai  accepted,  and  ike  tenant  for  life  uxnt  iefo 
posst3Si«n.  Iiitir^^t  an  the  toijmid  ]inri:ha*f  -  m  »*jf 
{'vhich  was  inort  tlniH  an  intfestment  would  have  ifT'y 
duced)  was  paid  regularly  to  the  vicar  and  his  succestart 
in  offiice  uniU  1896,  when  the  Ecclesiastical  C^mmif 
eionert  hrougkt  an  adion  daiming  specific  performuKt 
of  the  contract,  or  thviht'je.',  or,  £s  the  altermtUn,  tht 
enforcement  of  «  v irlnr's  lien. 

Held,  Ihiit  th'-  J'^.'-rJeiiia^firnl  ConxmiiiioHfri ,  h>j  virtue 
of  their  atatutory  //ower^,  were  bound  to  eee  that  Uc 
I  purchane-money  was  paid  and  secured,  and  Gkit,  tttrt' 
fore,  they  li'vl  '  :  -i/'/  caHif  if  action. 

Appeal  of  the  plaiutiil's  from  Bigham,  J.,  silting 
as  an  additional  judge  of  tho  Chancery  Division. 

By  an  agreement  made  in  July,  1S73*  the  Bar.  John 
Digby  Wingfield  Digby,  the  then  inoombent  of  Ooltt- 
hill,  Wiirwickshire,  coutrncted  with  the  trustees  of  the 
will  ot  the  tht>u  lato  Earl  Digby,  with  the  consent  of 
the  tenant  for  life  under  the  same  will,  to  sell  to  them 
certain  glebe  lands  for  the  sum  of  £24.963.  As  ths 
contract  was  made  by  virtoe  of  fiie  poirers  oontsfaicd 
in  the  Eccleaiattical  Leasiu}*  Acts,  1842  and  1868,  the 
couMeuts  of  tlie  Ecclesiastical  Commissioners  and  the 
jj;itr  ill  I  t  tho  liviuf^  were  necessary;  and  they  WB 
accordingly  m!ide  parties  to  the  agreement. 

The  rata  of  interest  on  the  unpaid  pniohaee-nioiier 
was  fixed  by  the  oontract  at  I  per  cent.  The 
contract  had  never  been  ootnplet^d,  but  interest  st 
the  rate  of  ;)j  per  cent,  hti  I  bi  i-u  regularly  paid  to  the 
incumbent  of  the  living.  In  tlie  uieantiiue  the  valne 
of  the  land  had  materially  de<TeMse<i,  and  was  sni  i :  < 
be  worth  now  not  mora  than  £10,000.  It  was  stated 
that  the  income  paid  to  the  inenmbeot  was  ooiuidH^ 
rtbly  more  than  it  would  have  heon  had  the  contract 
hixtu  complefed  aud  the  money  iv-iuvestod  by  tbe 
Ecclesiastical  Commissioners. 

Tbe  Commissioners  ultimately  brought  this  aotion, 
claiming  specific  performance  of  the  Oontrast  er 
damages  iu  lieu  of  specific  pei  formance,  or,  in  the 
alternative,  a  vendor's  lien  on  the  property.  Ths 
dffciid,ii.ts  Wire  th(!  then  incumbent  of  the  living,  the 
tenant  for  life  of  the  Digby  estates,  the  trustees  under 
the  settlement  of  the  Digby  estates,  and  the  kgsl 
personal  representatives  of  one  fiaker»the  trostee  inio 
was  a  party  to  the  contraet. 
At  the  trial  Bigham,  J.,  dismissed  the  actioo, 

^  Banistnr-at-Law. 
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Hioa  Oomx. 


hMSng  tittt  tlw  RMkflbMtioal  OommiMioaen  w«n 
mnhr  oaoMBliiig  partiea  to  tb«»  sale  and  had  no 
other  tnterMt  under  the  contract,  and  that  they  were 
»roog  in  malting  ihv  inuuinbent  a,  defnndnut :  h«» 
(hoald  have  b««n  a  plaintifF,  as  the  pcomise  wm  to  pay 
him  and  the  oommissionets. 
The  Ecclesiaetii  al  Commissioners  appealed. 

'.W»<-//.7r'^/.  Q.(\,  AtVhiny,  Q.C.,  aud  rochin,  far 
tie  iipi»  IlHiits.— Uuder  the  statute  22  &  23  Vict.  c. 
&1  there  is  a  l&aal  ixtwcr  to  sell  with  the  coiuwot  of 
An  leoleaiastictJ  Commissioners,  and  the  piiToliM«« 
tumtf  moat  be  paid  to  them  as  vendors.  [Linblet, 
lI.B.--Toiir  right  to  receive  the  money  does  not 
depend  on  the  contract,  but  on  the  statute.  I  do  not 
•ee  why  you  have  not  a  statutory  right  to  enforce 
payujentof  the  purchase- money.]  Under  the  contract 
naeU  the  purchaser  conmatM  to  pay  the  monejr  to 
Ml  lad  under  the  italnte  we  are  entitled  to  enforce 
payment.  Eigham,  J.,  said  tliat  us  thrre  was  a 
promiie  to  j>ay  two  parties,  thu  vicar  and  the  com- 
tj  i-  i  [ii  :n,  ;  -li  li  jidd  have  been  plaintiffs,  and  we 
wert.'  wrong  m  iiaving  madu  the  vicnr  a  dofeodant. 

They  referred    to    />'■/«/</ sd- </i'  Ciomnittionim 
WodthouBt,  43  W.  K.  393,  [1896]  1  CIj.  :>:y2. 

Evt,  Q.V.,  and  It.  F.  Norton,  fur  the  secotii 
defendant,  the  tenant  for  life. — The  action  is  bound 
to  be  dismissed  as  against  me,  because  I  ma  not  a 
fvty  to  the  contract,   I  only  have  the  lend  etibject 

to  the  vendor's  lien.  The  commismoners  are  only 
pwtiea  for  the  purp  se  of  giving  their  consent  if  it  iH 
tf\:fsniiy.  It  the  {-resent  vicar  and  tho  purchaser 
tfiixst',  they  can  put  au  end  to  the  contract  now, 
tod  Uavc  the  commissioners  (;ut.  The  provisions  of 
ths  Act  ae  to  oonaeut  ara  aiiuilar  to  thoae  of  the 
SittM  Land  Act.  The  temmt  for  Bfe  <»uraot  handle 
the  purchaw -monf-y  ;  it  must  be  paid  into  court  or  to 
the  trustees.  [CiilTTY,  Ij.J. — ^Tho  cu.^e.s  are  not 
8kna]ogoii«,  because  the  trustees  under  the  Settled 
Liuid  .\ct  have  no  discretion.  They  need  not  approve 
or  cii<iHpproTe  of  the  sale.]  Eccletiattical  Commhtionen 
T.  Wodxhamttt  leliad  uga  1^  tlie  other  side,  is  an 


Hera  the  land  remains  exacUy 
M  it  was ;  there  is  no  waste.  The  fact  that  thi> 
commissioners  have  a  right  to  prevent  anyone  else 
receiving  the  moMf  doe*  BiOt  gtf«  (iMm  a  ri^t  to 

tm  for  it. 

T.  U,  Carton,  for  the  present  vicar. 

A'Mms,  foe  tha  legal  perwwal  wawwutativ  of 
Bsker. 

Sargimt,  for  the  trustees. 
Ainfy,  Q.C.,  replied, 

Idvsi^Y,  M.B.— I  tiliiik  this  aotioB  hae  been 

^apoeed  of  a  little  too  sanmarily,  and  it  appears  to 
me  that,  having  regard  to  tiie  facts  stated  in  the 

jtateinent  of  claim,  and  partionlarly  having  regard  to 
the  Act  of  Parliament  21  &  22  Vict.  c.  bl,it  ia  not 
right  to  say  that  the  plaintiffs  cannot  recover  any- 
thing in  tlus  action  as  framed*  I  do  not  nropoee  to 
say  anything  aboot  the  pertioalar  form  of  relief  ^idi 
voald  have  to  he  given.  TVe  have  ncit  gone  into  the 
defences,  and  we  know  nuthing  whuttjvpr  about 
them:  b  ir  liiL'iiuM,  J.,  has  taken  th>  -  iiumary  view 
that  the  pl&intifif«  are  not  entitled  to  any  relief  in  this 
Bctioo.  Now,  there  I  difiPor.  Of  course  I  know 
**'**rfaH  whatever  about  the  laoti  in  the  defoioe.  and 
I  lay  aotbing  to  prejodioe  that ;  hat  the  position  of 
tie  Eccl  esiaftical  Commissioners  is  not  thti  jvos-itiou 
of  a  j>ers<ju  who  couseiita  to  sumetliiug  being  dona 
Ij  third  parties  in  an  ordinary  contract.  The 
Eodeeiastical  Commissioners  have,  by  statute,  vei^ 
iaporlattt  duties  to  perform,  and  for  the  performanoe 
fli  IboM  dntiee  they  naTe  n^tioonlemd  apoa  them; 


and,  as  I  read  the  statute  21  &  22  Vict.  c.  ^7,  it  is 
the  duty  of  the  C  jmrnissioners  rather  than  th)ir 
right  to  see  th<it  this  iunn«y  is  propsrly  obtained  and 
secnr<-il.  I  r<,iy  nothiii ;  1  it  the  technical  form  of 
pleading,  but  I  cannot  ponsibly  oonstme  this  Act  of 
Farliamant  and  treat  them  as  persons  having  nothing 
whatever  to  do  with  the  nion0]rezoept  to  prove  their 
consent  to  the  eale.  ^e  oontnot  is  one  of  the 
circumstances  which  brings  into  ezistenoe  the 
necessity  f  jr  them  to  perform  their  duties  and  to 
exercuie  their  rights  which  art!  iij^  i  l-  utal  to  that 
performance.  I  do  not  look  upon  thui  as  an  ordinary 
action  for  specific  performanoe  at  all :  it  is  something 
far  mom  than  that.  It  ia  an  aotion  brooght  by  the 
Eooleriaatloal  Oonudadonera  in  perlonnaaoe  of  their 
s'atutory  duties,  and,  of  course,  tho  contract  is  im- 
p  )itaut  to  hi-  s''t  out,  bi-oause  it  is  the  existence  of 
that  contract  which  gives  rise  to  thti-.'  duties  and 
gives  rise  to  their  rights.  Whether  they  will  succeed 
in  getting  a  dMKW  qteoific  performance  in  the 
narrow  *^hn^tf  aaaae,  or  whether  they  will  not,  I 
do  not  know ;  or  whether  they  will  be  eompelled  to 
fall  back  upon  their  lien  I  do  not  know  ;  but  it 
strikes  me  that  their  statatory  right  is  to  get  this 
money  if  they  oau,  aod  I  am  not  at  all  aatianiid  Ihaifc 
they  cannot. 

I  think,  thereiota,  that  the  appeal  must  I  o  allowed, 
and  that  the  mattcn-  must  go  book  to  be  tried.  Aa 
regards  the  costs,  considering  we  know  nothing  ahont 
the  merits,  I  think  that  the  ooata  below  and  han 

ought  to  be  costs  in  the  action. 

Chitty,  L.J.— I  agree. 

Tavohav  Viluamb,  L.J.— I  alao  agree. 

Appeal  allowed. 

R.ilicitors,  MilU/i,  Jeiiuinnt-Whit- .  1-  Fosfrr  :  Hul- 
bertt,  JJuatqf,  df  Metoa^/e  ;  Daw$on,  Bennett,  Je  R^de. 


<{^oud  of  Jtuiticc 


Ohan.  Div.  I 
North,  J.  / 


July  2»  ;  Aug.  4,  b,  18M. 


In  re  Otthdst. 


BetUement — Cownoul  to  MtOe  a/ler-acqtUrtd  jmyeH^— 
Betond  tMtmtHt, 

By  an  anle-nuptial  tettiement,  dated  the  I5th  of 
March,  1879,  the  wife  covenanted  to  ttttle  after-aa^uirii 
property  on  trxttt  for  hertelf  for  life,  tm'th  remainder  to 
lirr  children.  By  another  seMement,  dated  the  1th  of 
May,  1879,  the  wife  rovenanted  to  settle  after~aequired 
)irif}'<rf>/  till  licrit/f  for  lif'\  iL-ith  rtmunder  to  the 
kmbaiid  for  life,  and,  after  the  death  of  the  survivor, 
with  rivmii.der  to  such  persons  as  the  wife  should 
appoint,  T/m  marriage  woe  soJsmaiaei  on  (Ae  10th 
May,  1879. 

Held  {in  th"  ulienre  of  evidence),  that  the  rovniatU 
contained  in  the  jirst  deed  was  ftof  revoked  by  the  second 
deed. 

Adjourned  summons. 

By  an  indenture  dated  the  !9th  of  March,  1879 
(being  an  anto-nuptial  settletncnt  in  conjidenition  of 
a  thvu  oontemplated  marriage  between  William 
Gundry  Mills  and  Anna  Ellen  €hmdry),  the  prooeeda 
of  aale  of  eertain  real  aatate  ware  settled  on  tmat  fov 
the  intended  \rih  for  her  Hfb  for  her  separate  use, 

(a.)  Beported  by  Q.  B.  Hamilxon,  Esq., 
at-Lnr* 
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High  Coubt. 


Ix  BB  OvBsaT.— Cmociai  v.  Pbbxuis. 


HioH  Goon, 


and  aftor  her  death  for  her  issue  as  sb'  should 
appoist.  and  in  default  of  appointmeut,  for  her 
children  equally ;  and  this  settlement  contained  a 
cawmuat  on  thie  part  of  the  iatead«d  wife  to  aattle  on 
the  mm9  tnata  any  propei^  which  ahe,  tiie  said 

wife,  r  r  ^he  or  the  said  WiUiam  Qutniry  MHIh  iti 
her  ngiit,  should  become  entitled  to  at  any  tiruc 
during  coverture,  exceediug  £200  acquired  at  auy 
one  time.   This  settlement  was  executed  in  London. 

]hf  inoiUier  indenture  of  ante- nuptial  settlemdot 
nwde  in  consideration  of  the  mid  intouded  marriagn, 
and  dated  the  7tli  of  May.  1^79.  certain  furiiitur.' 
and  property  of  small  value  was  settled  oji  trust  for 
the  said  intended  wife  for  life  for  her  sep&rute  use, 
and  after  her  death  for  the  intended  husband,  the 
Mud  William  Ouodiy  Mills,  lor  life,  and  after  the 
deatb  of  fho  mrviTor  for  raoh  permms  as  the  said 
intended  wife  should  appoint,  with  1 1  i  tain  remainders 
oyer  in  default  of  appointment.  This  sottlomunt  also 
contained  a  covenant  by  the  intended  wife  to  settle 
all  propwt^  (exowt  jewelfl,  trinkiBti»  and  property 
not  exceeding  £50  in  vulne  acqniNd  at  any  one 
time)  to  which  she  should  be  entitled  at  the  tiuic 
of  her  intended  marriage,  or  to  which  she  or  the 
said  William  Gundry  Mills  in  her  right  should  at 
any  time  during  the  corertnre  booome  entitled,  upon 
the  trusts  dedwed  condaning  th«  feniiture. 

This  second  settlement  was  executed  at  Fowey, 
and  was  prepared  by  different  solicitors  from  those 
who  i^repared  the  first  srul  taent,  to  which  it  did 
not  refer.  There  waa  no  evidence  as  to  the  circum- 
stances whksh  led  to  its  preparation. 

Tb»  tuxoMe  between  WiUiam  Chuidiy  MlUa  and 
Anna  BUsn  Crandry  was  aolonmisd  on  tiie  lOUi  of 
May,  1870. 

William  Gundry,  the  father  of  the  wife,  died  iu 
ISO 7,  leaving  a  will  under  which  the  said  wife,  Anna 
Ellen  Mills  was  his  xastdoaiy  legatee,  and  bis  reaidu- 

Ssstato  enweded  £100,000.    Iliis  nunttoni  was 
en  out  to  deterndneupon  thotnufesol  wUdi  tsMo* 
ment  this  sum  should  be  held. 

ff,  TerrtU,  Q,0.,  and  Freeman,  for  "Ma.  IGlls.— A 

covenant  to  settle  after-acquired  property  can  be 
altered  before  marriage,  it  resembles  marriage  articles : 
Legg  v.  f loldwiit-,  Caa.  tfm}>.  Talbot  20;  Feame's 
Contingent  Bemaiuders,  10th  ed.,  p.  107.  The  execu- 
tion of  the  second  settlement  revoked  the  fliat  so  far 
as  the  two  settlements  were  inconsistent. 

IiKjh  Jo]i'-f  and  Wwj'jdt,  for  other  parties. 

Vernon  Smith,  and  BuckmasUr,  for  issue  of 

tbe  marriage. — If  a  marriage  takes  place  an  executed 
■sttlement  cannot  be  altered.  [They  >  itorl  Pm/f  v. 
i7orne,  9  Beav.  oTO ;  llondv.  Watford,  'J  I  W.  R.  10  3, 
32  Ch.  D.  238  ;  Th.mxns  v.  Bniuxtn,  \:>  L.  J.  Ch.  -I'iO. ] 
No  intention  to  revoke  the  covenant  in  the  first  deed 
to  lettto  afteiHaeqnifed  pmpsrtj*  is  shown. 

T-rrtU,  Q.O.,  in  reply,  cited  Tn-oldlc  v.  Atkiitsun,  9 
W.  £.  781,  i  B.  &  &  303 ;  Prir*  v.  EaOoHt  4  B.  &  Ad. 
433 ;  /»  rs  Aitttk,  84  W.  R  463»  31  Oh.  D.  W6. 

NosTB,  J.— It  is  said  that  tiie  ntofs  feot  that  the 

second  deed  was  executed  after  the  first,  both  being 
before  marriage,  supersedes  the  first.  I  do  not  decide 
whether,  under  any  circumstances,  it  would  do  so,  but 
on  the  evidenoe  b^ce  me  I  decline  to  say  that  it  does 
so  in  this  oasa.  I  liaTe  no  evidenoe  of  the  droom- 
stauoes  under  which  the  two  documcuts  were  pre- 
pared, or  of  any  intention  of  th.'  jiarties  to  tho  setxind 
il  l  inent  to  supersede  the  first.  I  know,  however, 
that  if  the  second  deed  prevails,  the  wife  will  have 
power  to  appoint  £100,000  away  from  her  children, 
what  the  history  of  the  matter  is  I  do  not  know,  but 
I  decline,  as  a  matter  of  law,  to  say  that  the  more 


f  (:t  ti  nt  .'rif  deed  is  dated  after  the  other  m&lces 
the  second  deed  a  revocation  of  the  first  so  fiur  as  they 
are  inconsistent.  Further,  in  the  first  deed  consider- 
able propatty  of  the  iaihor  was  settled;  in  tbe  ssomd 
d«ed  only  some  taraitare  was  settlsd,  and  tiiers  is  m 
reference  \o  the  first  deed.  Under  the  drcumstintes 
1  dediue  to  eay  that  the  second  covenant  is  to  iuj>ei- 
Bode  the  first.  I  do  not  say  what  conclusion  ouj^ht  to 
be  arrived  at  if  no  evidenoe  were  obtainable,  but  in 
this  case  many  parties  are  aUeto  give  me  iafecmation, 
and  do  not  condescend  to  do  so. 

Solidton,  Oartimo  ife  H^Aeefer,  for  (TroAoai  i 
Qrahamt  St.  AnstslL 


r.} 


Oot.  9. 


Chan.  Div. 
Ksfeswidi.  J. 

Cu3acon  V.  Pebkik^.  {<i.) 

Pradict—Xwrritd  wonmit— Plaintiff— Action  ditmitttd 
—  CoUf  —  Tamttiim — OetitJieaU  nci  ye*  tsiwi— 
Recdoer  of  etparatc  utaU — Equitable  execution. 

Where  an  adiim  a  married  taoman  »uing  in  rttftd 
of  her  tepurate  esfaie  had  been  di9mi$eed,  with  etmU  Is  le 

taxed  "and  jtayaUe  out  n/  her  teparate  estate,  and  wi 
otherwise,"  and  her  only  itjxirate  estate  constated  of  her 
share  in  her  deceased  sister's  fnUitt  xclii<h  the  trusUti 
were  about  to  distribute,  and  it  apiteared  that,  if  ihr 
received  her  $han,  (Ae  dt/endanU  would  not  be  paid  their 
costs,  the  court,  on  motion  by  the  de/endoMta,  and  mat' 
rvitltstanding  the  fad  that  the  teudng'ttuuter  had  not  jfrf 
isftH'd  his  n  rtififdU,  appointed  a  receiver  of  the  share  Ui 
thv  txttni  of  the  amount  of  the  biU  of  WtU  delivtnd 
the  defendants,  to  hUd  me  fORie  at  a  mmiijf  far  m 
costs  when  taxed* 

Motion. 

Id  1897  Blisalieth  Chunniins,  amanied  woman,  tamg 

in  respect  of  her  8ei)arate  estate,  brought  an  action 
against  her  former  solicitors  for  damages  by  reason 
of  a  sale  alleged  to  have  bei^n  made  by  them  at  an 
undervalue  of  her  reversionary  share  under  the  will 
of  her  sister,  Saimh  Ann  Ellis,  deceased. 

The  action  came  on  for  trial  on  the  22nd  of  July, 
1898,  and  judgment  was  pronounced  dismissing  toe 
acti  11  in  i  urderiug  the  plaintifT  to  pay  to  the 
defendants  their  taxed  costs  of  tiid  action,  such 
costs  to  be  payable  out  of  the  plaintiff's  separate 
estate,  but  not  otberwisOi  and  dixaotinff  that  the 
d^endsnts*  taxed  oosts  ahouM  he  paid  wiuin  twenty- 
one  days  after  service  of  tbe  present  ordur  and  tbs 
taxing-master's  certificate  in  pursuance  thereof. 

The  judgment  had  been  passed  and  ent<>red,  aui 
the  dafwulanta  carried  in  a  bill  of  costs  for  £270.  hut 
owing  to  delaj  arising  partly  on  account  of  the  Long 
Vnea*!on,  and  partly,  as  was  allege*],  from  the 
plaiutitr a  non-att«ndauce  at  the  prooeediugs,  the 
taxation  had  not  yet  beoa  oompfetsd  nur  tbe  taxiqg- 
master's  certificate  it^ued. 

Thoonly  separate  property  of  which  the  plaintiff  wis 

SOBsessed  consisted  of  her  share  in  her  sister's  estate, 
'he  share  had  recently  fallen  into  possesion;  and 
haviug  regard  to  the  fact  that  the  tr  ist'  l  ,  were  about 
to  distribute  the  estate,  the  dofeudauts  now  moved 
for  Um  appointment  of  a  receiver  of  tb^flliiiktiff's  shai? 
on  the  ground  that,  unless  •  noeivsr  ware  appointed, 
they  would  in  all  probaUlitf  lose  tbe  benefit  of  the 
J  udgment. 

iramfl^fea,  Q.C,  and  WnggOi,  for  tbe  motioo.-* 

J.  A.  MoRRMUr,  Bi9.»  Batiislsr* 

at-Liaw. 


(a.)B0porkedbjS. 
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Hiou  CouKT.  CvMMiMS  0.  Pkkkins.— pKKscorx  t^.  Leb.  High  Cou&t. 


Tlw  dflfandMits  Mk  lor  s  TBoaver  of  to  nraob  of  tlM 
pbialilPa  dmr*  aa  ii  iiiffloient  to  tatiaff  the  oocts 

cnlered  tn  },p  paid  to  tLe  defendants.  The  court  has 
jonsdittion  to  make  tiia  order :  /n  rt  Ptace  d-  Waller, 
n  W.  B.  899,  24  Cb.  D.  403.  In  thatCMe  tkcre  was 
a  oertifioate,  whoraat  ban  tiura  is  nana,  but  tbnt 
difitfeneeisnotiiiatariaL  UhIm  the  defendanta  get 
the  protection  they-  seek  tbey  will  not  get  their  costs. 

Jie^Hshatt,  Q.C,  and  PetertoHt  tot  Mi*.  Onvnuns. — 
Hub  application  is  wrong.  The  dafwrihmte  oaimot  get 

equitable  execution  when  they  cannot  get  legal 
execution,  and  hero  they  ciinuot  get  legal  txecutiuii 
because  there  is  no  certitiewte  :  In  re  Shephard,  HS  \V. 
a.  133,  43  Ch.  D.  131,  Wadfkll     WaddtU,  [1802]  P. 

Reketvich,  J. — II  I  my  to  mo  that  I  muHt  dismiss 
from  my  mind  the  ditierenco  between  legal  and 
equitable  execution.  I  think  the  introdnetioB  of  the 
words  "cqmteUe  meatiaa"  only  floolniaa  the 
podliaii.  TIm  fMto  at«  tiiaae.  This  lady  has  been 
ordered  to  pay  these  coets,  the  full  amount  of  which 
eaonot  he  aaoeztained  until  taxation.  But  there  is  a 
judgment  against  her  to  pay  these  oo.sts,  when 
ucertained,  oat  of  ber  separate  Mtataw  It  has  been 
prored  that  she  baa  no  aepaiate  estate  except  her 
ihsre  under  the  will  of  Sarah  Ann  Ellis.  Therefore 
tJie  order  is  tlmt  these  costs  shall  be  paid  out  of  her 
-inrc.  The  suggestion  has  been  made  that  mIiu  will 
;^t  her  share  paid  to  her,  and  then  suajp  her  lingers  tit 
the  defendants,  telliog  them  to  get  their  costs  as  and 
vka  they  can.  I  am  disposed  to  lake  the  view  that 
flweoort  ought  to  interfere  if  it  can,  but  I  am  told 
tli>>t  §uch  a  course  is  against  all  th  '  yulws  of  court.  I 
iiOi  not  satiiitied  of  that*  1  think  tiuu  the  plaintiff 
oaght  Dot  to  receive  her  dian  ful  i  w  1 1 1 1 1 '  1 1 1  Lse  costs 
sieomid.  Isball,  tberefbn,  ajpoiat  tbadafendaiit, 
Kr.  KAfaia,  wbo  ii  »  toliaitor,  Teerffw  witbont 
-alary  of  the  share  of  the  plaintiff  in  the  estate  of 
hanii  Ann  Ellis  to  the  extent  of  £270,  but  it  is  only 
to  stand  as  a  security  for  the  amount  actOflUj  found 
doe  to  the  defendants  on  their  bill  of  costs* 

Solicttors,  Chater  it  Co.;  A,  W,  MUU. 


Q.  B.  Div.  \ 
I>ord  BuBsell  ol  Killowen,  C.J.,  '         Nov.  10,  II. 
and  Wills  and  I^awmnce.  JJ.)  ) 

pREscorr  V.  Leb.  (a.) 

btdion  law  —  Rtgitiration  —  Parliamtnt  —  Notice  of 
i>bj<ction  —  Place  of  abode  of  objector  —  Miaiake  — 
Amendment — Parliamentary  and  Municipal  Itegittra- 
titfO  Act,  1S78  (41  <e-  42  I'id.  c.  liG),  2S,  gub-aecti^m 
2—Begitiratufn  Ad,  ISSJ  (48  J:  49  Vict.  c.  id).  «.  18 
—SlatuU  Law  Reviaion  A>:(,  (61  ife  62  Vict.  c. 

22}-Ayuirat«N»  Ordtr,  188d,  ScbeduU  IIL»  ibr/r. 
(/.)  iVaw  2, 

A  maUt$  0/  tUtject  ion  to  the  party  objected  to  (a  peraon 
m  tte  oecHpMTs'  IM  of  votian  for  ib»  borough  0/  <As 
SftaaJ)  tMw  thw$  tijfiud  6y  Me  ohfeehr:  **  Fianci$ 

//an^./lOfi,  Drur>i-lane  .  .  ."  The  parttj  (,hitrt>;l  h. 
'wtistdtd  tlMi  Utr  hUuc  «/  objection  ims  t'nmltd,  btamat 
106.  Drury-lane  was  not  the  objector's  j>l<t<e  of  abode. 
It  'jpoi  found  the  renting  barritter  Uiol  the  objoetor's 
tme  pitM  of  abode  mu  00.  IfdtoH'road,  WimbMon  ; 
'•'Mi  106,  Drury-Unie  >fa<  th'  ifh/'crt'ir'i  'pialifying 
yrvf'frttt  (a  ahop)  wtthin  the  until  iroinuyli  ;  that  the 
ttdiir-^c.,  106,  Drury-lant,  teas  imtrtdl  m  the  notice  h>/ 
■i  ''  mittake  "  oh  the  part  of  the  oly'tctor,  who  thought  he 

(s.)  Reported  I7  EasimrE  Bud,  Ee^.*  Bairistor- 
at-Law. 


ouyht  to  give  hi*  addreta  within  the  borough,  and  not  hie 
place  of  abode  outside  it  ;  and  that  neither  the  party 

(■I'jtrtrd  to  iior  <i)ii/<i>ie  fUe  n^m  7>u.<l>~ti  by  thr  Irni'i  iirntf 
alatemrtU  0/  Ikt  objtctor'i  place  of  abode  m  the  notice  of 
objection. 

The  rtmeiug  horrid  f"  l'!  tJiat  the  iiuertion  of  106, 
Drury-lane  in  the  futier  <f  •  hjection  ae  the  objector^e 
plaC'  (1/  ah"<l'  rri;,i.  ift  fh'-  rirrajitHtiiit'r.i,  a  "  miitake'* 
within  the  mtuuiut/  0/  sub-uxlimt  2  of  section  28  of  the 
Regiatration  Act,  1878,  and,  in  the  exercise  of  his  cfia- 
cretton^  he  amended  the  notice  by  ineerting  tAsretn  the 
ehfteknr**  true  flttee  ofnhoie. 

Thf  Cvurf  (T;nni  Ifiissell  of  Killowen,  C.J.,  and 
Lawrance,  J.  ;  Wilis,  J.,  dissenting)  ajirmcd  the  deci- 
i  lion    (Ac  mnMii^  tarrMw. 

Case  statedby  tiia  Mviibigbtriiatarfor  the  bonmgb 

the  Strand. 

The  form  of  a  notice  of  objection  served  upon  the 
appellaLit  TLiiiuu^H  Pru^eott  waaaalollowe: 

•«  To  Thomas  Prescott : 
*'  I  hereby  ^ve  you  notice  that  I  object  to  ^our 
naoae  being  ntauaed  on  Dirieiiia  I.  of  (be  ooottpum* 
lf«t  of  eleolon  lor  fln  parieh  of  Bt  liKtm*m-th*> 
T-'p'rl^  as  a  Parliamentary  elector  for  the  Parlia- 
mentary borough  of  the  Str&nd  and  as  a  uounty 
elector  for  the  adminiatrativ^o  c::unty  of  London,  oa 
the  fdloviog  grouodfl :  fXhe  grouuds  of  objectioa 
were  tben  etated.]  Dated  tbe  20tii  day  of  Angoit, 
1808. 

■'  (Signed]  Frant  is  C.  Hunt,  of  KKJ,  Drury-lane,  on 
1)1,1^1.11  1.  of  the  occupiers'  list  of  Ptirliameutary 
electors  and  county  electors  for  the  pariah  of  St. 
Martin-in-the-Fielaa." 

Ibe  aroellaiit  oonteoded  that  this  notice  of  objection 
waa  inndid  by  naecm  of  the  fact  that  **  106.  Drury- 
lane*'  wae  not  tba  plaoe  of  abode  ol  tbe  objeoloc 
Hunt. 

It  was  provtd  to  the  revising  baixiater,  and  ftNUid 
bv  him  as  iaeta,  that  tbe  true  ^aoa  of  aboda  ol  tbe 
objector  Stnt  was  "90,  Kdaon-ioad,  Wimbledon  " ; 

that  the  address  !0'',  Dniry-lane  was  inserted  in  the 
notice  of  objection  by  a  mistake  on  the  part  of  the 
objector,  who  thought  he  Ought  to  give  his  addr^ 
within  the  borough  of  the  Strand  and  not  his  phKse 
of  abode  outside  the  borough ;  that  106,  Drury-lane 
was  the  objector's  qualifying  property  (a  shop)  in  the 
borough  where  he  eould  be  found  tluring  the  greater 
part  of  any  wet k-divy  ;  hi;,d  that,  in  the  entr}-  of  tli>< 
objector's  name  iu  the  liat  of  voters,  the  objector's  true 
plaoe.of  abode,  "  dO,  Nelson-road,  Wimbledon,"  was 
oorreotly  ^ven  ta  tbe  aeoond  oolonn  (plaoe  of  abode) 
of  such  entry. 

Ttjo  revising  barrister  upon  those  facts — holding 
that  the  insertion  in  the  notice  of  obi  action  of  lOU, 
Drury-lane  (instecwi  of  50,  Nelson-road,  Wimbledon) 
as  tbe  plaoe  of  abode  ol  tbe  objeefeor  ma  a  miataka 
within  ue  meening  of  anb^aeelaan  S  of  aeotion  38  of 
the  Parliamentary  Registration  Act,  1878,  and  that 
neither  the  appellant  uor  anyone  else  waa  affected  in 
any  way  by  the  inaccurate  statement  iu  the  notice  of 
objection  of  the  objector's  place  of  abode— amended 
tba  notioe  of  objection  by  subatitntmg  tbanin  the 
true  place  of  abode  of  the  objector  ;  and  the  gronnds 
of  objection  to  the  apj^llaut  being  proved  good,  the 
appellant's  name  was  struck  off  the  list  of  voters. 

Upon  the  request  of  the  appellant  Fresco the 
barrister  stated  this  case  for  the  opinion  of  the  court 
—the  question  being  whether,  in  toe  oircumstanoea  of 
tbe  case,  the  barrister  had  power  to  amend  the  notioe 
of  objection. 

Sub-section  2  of  section  28  of  the  Parliamentary 
BegiatoatiOii  AoA*  1878,  enacts  that  a  revising  barrister 
"uavoometanfraiiBtakawbicb  it  ptof ed  to  him  to 
have  wab  nnda  m  anj  daiin  or  notiaa  ol  objection." 
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High  Covut. 


PBsaooTT«.  Lbb. 


High  Coubt. 


Seotiou  18  of  iha  B«giatration  Act,  1885  (48  &  49 
yiot.  0.  16),  enacted  that  "  the  forniB  and  instruc 
tions  cortiaiiirrl  iu  tht>  2iifl  and  .'Jrd  subodiili's  to  this 
Act  shall  be  used  and  observed  iu  all  cases  to  which 
they  apply  .  .  .  but  a  disregard  of  any  form  or 
ituttraotioii  ehall  not  of  itidf  utvalidate  any  list, 
notioe^  or  otiwr  thing.** 

By  the  Rngistration  Order  of  the  25th  of  March, 
1893  (made  by  tho  Queen  in  Cioancil  under  the  pro- 
visions of  soctim  7t>.  sub-section  7,  of  the  Lix-al 
Govomment  Act,  1888),  it  is  ordered  that  "  the 
former  insiructiona,  precepts,  notices,  and  forme  nnder 
the  £egietration  Acts  nhall  be  altered  .  .  .  and 
the  instmctionB,  precepts,  notices,  and  forms  in  the 
schedules  to  this  order  shall  be  observed  au'i  he  vuli  1 
in  law."  Form  (I.)  No.  2  in  that  order  is  thf  form  of 
noticte  of  objection  to  the  party  objecU*!  to;  and  it 

SMoribes  that  such  notice  shall  be  thus  aigned  by 
e  objaotor :  *'  (Signed)  A.  B.  of  [place  of  atnde]  on 
the  list  of  Parliamentary  eleoton  and  ooanty  ekt^rs 
for  the  parish  of    .  . 

Section  18  of  the  Registration  Act,  1885.  is  re- 
pealed by  the  Statate  Law  fieviaion  Aot,  1888  (61  & 
62  Vict  c.  22),  whidh  oame  into  foroe  on  Um  26th  of 
Jvly,  180B. 

IT.  Oraham,  for  the  appellant.  —  The  revising 
barrister  had  no  power  to  make  such  an  amendment 
as  be  made  in  this  caso,  for  bis  jiM'A.  r  t  >  timend  is 
limited  to  the  correction  of  "  mistakes, "  and  the 
intentional  filling  in  of  one  address  for  another  it  not 
a  "^mietake"  at  aiL  Moraover.  this  is  not  n  caw  in 
whieh  the  oonrt  is  ashed  to  order  a  rerisiog  barrister 
to  uninjid  a  misstatement  or  ii-stcruracy  in  the  notice 
of  objection,  but  to  uphold  uii  amendment  by  the 
rovisiug  barrister  which  he  bad  no  power  under  the 
Act  to  make  :  Barlow  v.  Smith,  I  Fox  &  Smith  293  ; 
Smitlt  V.  Chundler,  3"  W.  B.  361,  22  Q.  B.  D.  208. 
By  the  omission  of  the  objector's  true  place  of  abode 
the  notice  wan  bad  for  want  of  description  r  Humvhrrij 
▼.  Earle,  36  W.  II.  .3 Id,  L'O  d  B,  D.  21*4  ;  imd,  being 
bad  in  form,  ought  not  to  have  been  acted  upon  as 
•gainsb  tiie  appeUant 

If  T  l-j'-'less,  {or  the  respondent.  —  Since  the 
irregularity  in  the  notice  is  one  that  arose  from  a 
"mMtahBy**  the  letiaiog  barrister  had  discretionary 
poirar  to  amend  ii  uoder  Bab>sectioti  2  of  section  28 
of  Uio  Begistrailon  Aot,  1878 ;  and  having  decided 
that  the  alteration  should  be  nmile,  tLo  court  has  no 
power  to  interfere:  Adam$  v.  lMU,fk,  W.  K.  HIO, 
8  Q.  B.  D.  259;  BoUm  v.  Hotdhall,  34  W.  R.  44.  15 
Q.  B.  D.  461 ;  Uidf  T.  Stokt;  41  W.  £.  m,  [1893] 
1  a  B.  124. 

IT.  (TraAom  replied. 

Lord  EussELL  OF  KiLLOWEx.  C  J.— Ti.  this  case 
my  brother  Lawrance,  J.,  and  myst-lf  have  the  mis- 
lortuna  to  differ  with  the  view  takt  n  by  Wills,  J.,  as 
WO  hnfO  oome  to  the  conclusiou  that  the  revising 
banister  had  power  to  oiake  tho  amendment.  It 
seems  to  me  tl  at  the  Legislature  inttnded  to  lay 
down  rules  which  wuuld  entture  substantial  uniformity 
in  claims,  notices  of  objection,  and  the  like,  under  the 
Bespattation  Acts ;  bot  tbece  rules  weia  never  intended 
to  defeat  dainis  and  objeetfons  (wbieb  would  other- 
wise be  valid)  by  reason  of  tbf  ir  not  following  with 
•trictnesa  the  prcforibed  form  in  tbu  bcLt-dule.  Of 
courst',  however,  the  line  must  be  drawn  somewht^re, 
as^  too  gieat  a  df  gre e  of  laxity  oould  never  be  per- 
mitted. Z  tiiink  the  lioe  may  safely  be  drawn  at 
cases  where,  althcugh  there  has  not  been  a  litcrnl 
compliance  with  the  forms,  there  has  jet  betu  m\\)- 
stautial  compliacce,  unaccoii.j  .inii-d  b\  aiiy  utt'i  nij  t 
to  deceive  or  do  any  injury  to  others.  It  is  obnously 
oofc  dirinUo  thirt  woida  dnliiig  with  the  popnlnr 


frauohise— claims  on  the  one  band,  and  notioM  o( 

objection  on  the  other — should  be  oonstnied  with  ssdk 

sji'  C'ial  pleading  nirpty  as  to  make  it  inr  urubent  th»t 
}md  experts  should  be  necessarily  called  iu  for  th? 
jiurpoge  of  giving  effect  to  the  rights  which  thi- 
Lqpalatuie  intended  to  confer.    Under  aectioa  Ih 
oi  the  Begistration  Aot,  1885,  it  is  provided  ti 
follows:  [Ois  lordship  read  the  se  tin;  .  and  pro- 
ceeded :]   That  meant  that  subataaii^l  uniformitr 
should  be  secured  as  to  the  forms  of  clauni  and 
notices,  bat  it  did  not  meau  to  deprive  daimauta 
and  objectors  of  tboir  rights,  if  their  notices  wen 
otherwise  valid,  by  reason  of  the  faet  only  that  the 
notices  did  not  quite  strictly  adhere  to  uie  forms 
piven  in  tlie  schedules.    Iu  otber  words,  no  slavish 
adherence  to  these  forms  wa.s  required.     If  sub- 
stantial compliance  existed  and  >dl  tin  informatiaB 
required  was  giveni  then  the  form  was  adnriwibiSi 
There  most  be  snbstantial  complianee  with  the  iom, 
and  all  iuformati'jn  rrquired  to  be  given  must  be 
given.    Su  much  for  the  law  a§  it  stood  under  th« 
Act  of  1885.    But  section  18  of  that  Act  L  t-<n 
repealed  by  the  Statate  Law  Eo vision  Act,  l&dS. 
The  Order  tn  Coandl  of  Hardi,  1895,  orders  that  the 
instructions,  notices,  and  forms  in  the  schedules  to 
thiit  order  shall  be  obwers'ed  and  be  valid  in  law ;  but 
L:  r  juoviso  contained  in  the  repealed  section  IS  thtt 
H  disregard  of  any  form  or  iuatructioa  shall  not  of 
it'^elf  invalidate  any  notice  is  omitted.    What  is  the 
effect  of  that  omission?  Doea  it  makn  my  pnotiosi 
difference?  I  do  not  think  so.  The  same  oonsttiHliOB 
can  be  given  to  the  Order   as  was  given  to  tiie 
repealed  sectiou,  and,  if  1  am  right  iu  that  view, 
then  non-compliance  with  the  letter  of  the  form,  if 
all  the  sabstantial  nqairements  are  falfiUed,  will  not 
of  itself  inrsUdate  a  notice. 

Tho  qiifstion.  tlicrefi  re,  is  narrowed  to  this — namely, 
what  is  the  revising  barrister's  power  to  amenJ  ? 
That  depends  on  41  &  42  Vict.  c.  .'i.  s.  pub-swtijn 
2,  which  enacts  that  a  revising  barrister  "  may 
correct  any  mistake  which  is  proved  to  him  to  have 
bu  ll  made  in  any  claim  or  notice  of  objection."  It 
follows  that  if  there  is  a  mistake  the  revising  barrister 
biii  jurisdiction  to  correct  it.  Was  there  a  "  ii.i-i.i.'-:-?" 
in  the  present  case  Y  If  not.  then  the  revising  barrister 
had  no  power  to  amend  the  notice  as  he  has  doaSiand 
the  appeal  must  suooeed.  Bttt  I  think  the  iwisim 
barrister  had  power  to  make  this  amendmsDt,  for, 
a]);ii-t  from  tlie  authorities,  the  law  is  perfectly  clear 
that  any  persou  who  is  »  voter  may  give  notice  of 
objection.  The  objector  here  was  on  the  register; 
what  did  that  inrolTe  f  His  name  appealed  on  the 
list  with  his  place  of  abode,  and,  also,  the  descriplion 
of  bis  qualifying  property  in  the  borough.  Tlu-  facts 
about  the  notice  of  objectit  n  are  thus  set  out  in 
the  case.  [His  lordship  then  read  certain  paragraphs 
of  the  case.]  The  revising  barrister  says  that  the 
wrong  address  was  given  the  objector  by  mis- 
take. During  the  argument  counsel  for  the  appeUanti 
contended  that  a  restricted  meaning  ought  to  be 
given  to  the  word  "  mist-ake  " — restricted,  namely,  to 
a  mistake  of  fact— as  if,  for  imtauce,  the  objector 
had  aoddsntaUyi  in  a  fit  ol  halluciuation,  written 
down  an  address  which  was  not  his  at  aU.  fiat  I  see 
nothing  in  the  Aot  requiring  us  to  Hmit  the  word  in 
that  way.  It  is  clear  that  the  objector,  under  an 
trroneoni;  impression  of  his  duty,  had  entered  inteo- 
tionallv  in  the  notice  of  objection  his  business  address 
instead  of  his  residential  addrees.  That  appears  to 
me  to  be  a  ^  mistdce  '*  wbidi  tiie  rwising  barrister 
has  jurisdiction  to  set  light.  I  must  now  deal  with 
the  authorities  iu  their  order  of  date.  [His  lordship 
tlidi  referred  at  length  to  the  cases  of  A-laim  v. 
liottock,  BoiltH  V.  HouihaU,  Smith  v.  CkatuUer,  end 
SkktT.Skilm,'}  I  ew  mrtUiag  hi  fluee  entiuRiliM 
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which  u.ilitaltt  a>^iiin«t  tbo  opinion  I  hive  already 
expre«8ed— namely,  that  in  this  instauco  there  was  a 
miatake  which  tho  revising  barrister  had  powfr  to 
loMud  if  he  thought  fit.  In  mj  jadgmeot,  therefore. 
theansMtfailfl. 

Wills,  J.  — It  is  with  Rrejit  rt'luut  nice  that  I  have 
come  to  a  oonultuiion  in  this  uue  that  obliges  mt  to 
difEtT  in  my  judgiueut  bom  th»  otli«r  nembers  of  the 
oowt.  The  pdnt  i«  *  narxoir  wbt  but  important, 
lb*  cm  pie  quattum  i«,  WImb  is  the  tnte  mMnmg  of 
the  vords  in  snb-seclion  2  uf  seution  28  of  th«  Act  of 
l^TS,  "The  revi^iug  b/irrister  may  correct  anymiatakc." 
The  kind  of  uiist«k«>  I  think  thu  Act  contemplated 
1KU  flooh  A  mistake,  for  ex«mple»  as  where  a  maa 
waA  ODB  tiuD^  and  meaDt  to  say  aootber.  Whsii  a 
iBna,  as  in  the  present  case,  puts  on  his  notico  of 
( iijuti^  u  the  very  address  ha  intended  sliotdd  npjiour 
ihtrre,  I  fail  to  see  how  bia  intentionally  doing  ho  ctin 
be  said  to  have  been  a  "  mistake  "  on  his  part.  It 
cannot  be  said  that  a  man  has  made  a  mistake  if  he 
Ihm  done  or  aaid  the  very  thing  he  all  the  time  meant 
to  do  or  say,  because  he  had  been  induced  to  do  what 
Lf  iu  fiict  did  by  a  process  of  reasoning  which  pro- 
c««dtd  on  a  mistaken  view  of  what  th')  law  required. 
It  is  troe  that  the  revi^ting  barrister  in  the  case  he 
■tatod  mentions  the  word  "  mistake,"  but  that  doas 
not,  far  the  naaon  I  have  givA.  help  the  oooxt  to 
'lecide  in  Lis  favour.  He  d  jo  i  not  explain  how  the 
particular  address  came  to  be  inserted  by  "mistake." 
TLe  '  niistike''  made  by  the  objector  was  the 
{iramises  on  whicsh  he  based  his  couclusiou  that  it  was 
VBSISSiy  to  give  an  address  in  the  b^roQgh.  The 
statute  only  gives  the  revising  barrister  power  to 
corre<:t  anything  he  finds  wrong,  when  it  appears  to 
hiin  to  have  b»'en  c^us  !il  by  a  "  nii.Htiike."  There  is 
DO  power  g^reo  him  to  set  right  the  erroneous  con- 
dosion  which  induced  the  objector  to  make  a  parti- 
coiar  antiy.  Tiia  anthorittaa  that  have  beau  oited  to 
M  are  bmbs  where  a  mistake,  in  the  troe  sense  of  the 
^ord,  has  come  before  the  revising  barrister;  and 
where  sach  is  the  case  the  statute  authorizes  the 
rmaiog  barrister  to  use  hiij  discretion  and  to  amend 
at  sonoet  if  he  tbioks  fit  On  this  grouod  l  iailto 
iss  that  the  TBnstng  banister  liad  joiis^otion  in  the 
matter;  oiid  therefore  he  amended  this  pirtlcular 
aotice  of  objectiou  without  ttny  right  to  do  tiO. 

Lawraxcb,  J. — I  concur  in  the  view  of  the  learned 
lord  Chief  Ju.stice,  as  in  my  judgment  this  was  an 
error  or  mistake  which  by  the  statute  the  revimng 
banister  had  jurisdiction  given  him  to  correct,  if  he 
■0  thought  flt«  Tliat  disoretion  he  has  exercised,  and 
tt  soy  opmon  his  anendment  ought  to  be  upheld.  I 
lo  not  myself  think  that  the  Legislature  iuti  udnl 
that  the  word  "mistake"  should  be  restricted  to  its 
pmly  literal  and  technical  meaning,  bnt  that  it  must 
OS  nad  as  having  been  used  in  its  oommonljr-aooepted 
snse.  I  an  oontent  to  put  my  deairfon  in  the  irords 
of  Lord  Colmdgein  the  case  of  BoUm  v.  fi!,>tff,'-t!!, 
vhcTf  he  said :  **  With  regard  to  the  power  of  aineud- 
meot  I  am  much  indisposed  t^,  ,  ,i[>true  it  8i>  as  to 
eoooorage  laxity  ;  but  I  think  it  would  make  it  almost 
oagatory  to  hold  that  the  zevisiDg  barriitor  had  not 
the  power  to  amend  or  correct  mistakes  in  thete 
Dotioes,  if  the  information  they  ar«  intended  to 
convey  7' ally  given,  but  given  in  i  informal  or 
ioaocurato  manner.  I  think  the  am*^udment  made 
here  was  well  within  bis  power.  I  ihaU  alwii^  bo 
iDdaied  to  hold  the  esMroise  of  the  power  of  aineiid- 
BMot  wtthm  rassonable  Kmits,  beoaase  I  am  well 

»wsre  of  the  very  strong  fei^lingn  which  are  eiccitod  iu 
tnatters  of  this  suit.  Uuksti  kept  under  proper 
restraint  tbe  agents  on  both  sides  will  be  apt  to  fall 
into  a  dMree  of  laxiW  which  I  for  one  do  not  feel 
iMMto  MMnM.*'  That  i«  the  m  I  tekeof 


the  pcesent .  ease,  and  in  my  Judgment  the  appeal 
sbonld  be  dismissed. 

Afpeai  dimitted  with  wit ;  Zsovs  to  appeal  given. 

Solicitors  for  liie  appaUaiit,  Ayrtoih  BUeott  4 

Jlarcliiy, 

SoUdton  for  tlie  respondoit,  Trouff>eek  A  Oo, 


Vtw,  10. 


Q.  B.  Div.  i 
(Lord  RoMsll  of  KlUoweo,  C.J.,  [ 
andinUaand  Liwranee,  J  J.)  ; 

I.IXFOnTH  «'.  BUTLEB..  (l) 

El-rtiun  law  —  Ilrgislrntion  —  Parliament  —  Notice  of 
I'hjfrtion  —  Oiniiiaion  in  hndij  of  notice  o/  i>hife  of  nbo'le 
u/  l>er»on  objected  to —  VulliUltf—rarliamenVtry  Uegit- 
tration  A^.  1885(48  .fe  -19  rirt.  c.  15),  <  ISSkiitUe 
r.n  n  lievi^ioii  Acl.  I89H  (61  *  62  Vict.  c.  22)— Loral 
aowrnmenl  Act,  llMiS  (51  A  52  Fid.  c.  41),  *.  76. 
mtb-atctiun  7 — BegittmiUoA  OrdtTt  IBU,  Senedrnk 
Form  o  (a). 

yotwith«Uinding  the  repmJ  of  ueiim  18  of  the  Psrffti- 
tneiit'irtf  li' i/i-tl ralinu  A'  t,  iSS.j,  an  imm'if'  rin!  ilfiu'iittun 
— evrii  thovyk  inicHiiunal—froni  any  Jvrin  pretci  il'^U  in 
the  lieijiatration  Order,  1895,  will  not  of  i tad/  iuoalidate 
n  claim  or  notiu  o/ olyeetim  ;  but  if  a  daim  or  notMs  of 
ubjection  failt  in  any  9»h^kaMd  mpvt  fp  Me 
information  rK/n>'rr<l  In  be  givm  lo  lAc  perton  wAo  it  to 
receive  it,  thai  il  in  nwalid. 

A  notice  of  objection  aeni  by  post  to  a  perton  whose  name 
was  entered  on  the  register  of  ownership  electors  omitted 
to  give  (as  prescribed  in  Form  5  (a),  Scheilule  /.,  of  the 
Registration  Order,  1895),  in  the  bwly  of  the  notice 
itself,  the  place  of  abode,  aa  deacribed  in  the  register,  of 
the  person  vhj>  di  d  i>i ;  but  on  the  bud:  <f  the  notice  of 
objection  there  icaa  written,  for  po»(<tl  jn'r^e-s,  the  name 
of  the  person  objected  to  and  his  },lace  of  abode  as 
described  in  (As  regiiter.  The  omiaaion  (o  gitte  in  (As 
body  of  the  ndfic#  the  place  of  abode  of  the  ^'irty  objected 
to  i''m  I  lit'  iifi'ju'd. 

Held  (reversing  the  revising  barrister)  that  the  notice 
of  cUtfeetiou  wa$  net  fnnatid  on  aeeaunt  aj  emh  omiMm. 

Case  stated  by  the  revising  barrister  for  the  pQidMJ 
Division  of  the  West  Riding  of  Yorkshire. 

The  name  of  tbe  respondent  appeared  upon  tbo 
ownership  list  for  the  Pudsey  Division  of  the  town- 
(  ship  of  Ij4'odH.    A  notice  of  objection  was  sent  by  the 
I  appellant  to  tiie   res])ondent  through  the  past  in 
:  accordance  with  section  100  of  the  Parliameotaty 
Registration  Act,  1843  (6  &  7  Vict.  o.  18).   The  form 
of  nottoe  of  objection  appUoable»  was  Form  5  (a]  in 
Suhednte  I.  of  the  Registration  Order,  1895. 

Tn  filling  up  the  form  of  notice,  the  appellant  hod 
omitted  to  insert — aspreaoribod  in  Form  5  (ii)— in  the 
bodj  of  the  notice  itself  the  pla<;e  of  abode  of  the 
respondent  as  dssocibed  in  the  r^ter;  but  on  back 
of  the  notiee  the  name  and  place  of  abode  of  the 
respondent  were,  for  postal  purposes,  correctly  written. 
The  appel.laut  iatontionally  omitted  to  insert  in  the 
body  of  the  notice  the  respondent's  place  of  abode,  in 
order  to  avoid  having  to  pay  the  extra  lialfpennj 
posteigo  (which,  as  alleged,  would  have  been  in  SHOD 
case^  required  by  the  postal  regulations. 

Toe  respondent  contended  that  the  ^  notiae  of 
objection  wax  invalid  by  reason  of  this  tjiuliisioa. 

The  revising  barrister  held  that  the  notioe  of 
objection  was  bad  by  THesoB  of  this  omiMioin,  tad 
allowed  the  vote. 

(a.)  Beported  by  G.  G.  Wir  nRAnAic,  Bs^.. 

at -Law. 
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Sf^'  ti  m  IS  ;f  the  ll€«istr»ticm  Act,  1885  (48  Vict, 
c.  I'i),  provided  »«  foUows:  "The  forms  aad  in- 
stnictions  contsioed  in  the  second  and  third  achedales 
to  this  Aot  shall  be  mad  and  obMrred  in  all  omm  to 
vllidh  they  apply  .  .  .  bat  s  dimKard  of  any  form 
or  tnstructioa  shall  not  of  itsolf  invalidate  any  list, 
notice,  or  other  thinaf."  This  sflctiou  was  repealed 
by  the  Statute  Law  Revisiou  A(  t,  1898  (81  &  62  Vict. 
0.  22),  which  came  into  force  on  tbn  25th  of  July, 
1898> 

fiaotioa  W  (7)  of  the  Looal  Qovamniait  Aot,  188^ 
(61  ft  62  Vfot,  0.  41),  providM  aa  followi:  "It  ahall 

DO  lawfnl  for  ITer  Majesty  the  Queen,  by  Order  in 
Council,  froui  time  to  tioio  to  &lt«r  the  infltmctions, 
precepts,  notioea,  and  forms  under  the  Registration  of 
Electors  Ac  ts  .  .  .  and  the  iostmctions,  prsoepta, 
notices,  and  forms  specified  in  any  such  &d<r  in 
Ooonoil  shall  be  observed  and  be  valid  in  law  .  . 

Tha  niaforial  parts  of  the  form  of  notice  of  objection. 
Form  -5  [a]  ]  rt  TLribed  by  the  Reifistra  iuu  Order. 
1895,  is  as  toiiows  :  "To  C.  D.,  of  [here  insert  the 
name  and  place  of  abode  of  the  person  objected  to  as 
deacribed  in  the  register].  Tak»  aotioa  that  1  object 
to  your  name    .  . 

The  revising  barrister,  at  the  re<juost  of  tha  objec- 
tor the  appellant^  stated  the  present  case. 

J>tm*«  ThomoB,  for  ilta  appellant.— Tha  notioa  is 

d.    S*-  tiV^n  IS  of  the  Registration  Act  of  1885 
owa  that  a  disregard  of  mere  form  is  not  material. 

W,  Oraham,  for  tbe  retpondent.  — Section  IS  wa« 
repealed  by  the  Statute  Law  Revision  Act,  1S9H,  a 
month  before  the  notice  was  given.  The  provision 
now  in  force,  section  76  (7)  of  the  Local  Govern- 
ment Act,  1888,  am  that  the  fwnia  ipaoiflad  by  the 
Order  in  Coimdl  ror  tihe  time  bainfr  in  foroe  dudl 
be  observed.  The  Q  i.  n  in  Council  seems  to  have 
considered  it  dcsirabk  that  tho  addreaa  of  the  person 
obie  ted  to  as  it  appeared  on  the  register  should 
appear  on  the  face  of  the  notice.  The  registration 
agents  ought  not  to  dim^ard  this  requirement  in 
Older  to  aaTo  a  halfpenny  postage.  If  the  oniaaion 
had  baan  made  by  aoddant  no  donbt  there  wotdd  be 

power  to  aninn  1.  T!iit  that  was  not  V.u^  i  ase  here,  so 
that  the  revisuig  barrister  had  no  pow«r  to  amend  : 
8mUkf»  Ohtmmtt,  37  W.  S.  3SL,  S2  a  B.  D.  908. 

Lord_  RUSSEI.L  ci  T\;llowex.  C.J.— I  think  that 
the  revising  barrister  watt  wrong.  Assuming  that 
aaoUon  18  of  the  Registration  Aot,  1885,  had  been  in 
fona,  I  thii^  that  the  notioe  would  have  sufficiently 
complied  i>ilh  Uie  hiw.  Has  any  alteration  in  the 
law  been  effeotod  by  the  repeal  of  that  section  and  by 
the  subsequent  Order  in  Council?  The  vote  of 
respondent  was  being  objected  to  on  the  ground  that 
his  qualiiioatiou  was  not  a  g^ood  one.  and  a  notioe  of 
objection  was  sent  to  him  by  post.  The  notioa  ia  as 
foUowa;  I  read  only  part  of  it:  "To  i\vi  Rev. 
Alexander  Henry  Batier:  Take  notice  itiai  I  object 
to  y  >r.r  name  being  retained  in  the  Parliamentary 
liat  of  ownership  electors  for  the  township  of  Leeds."' 
Aa  tbia  notice  was  to  go  through  the  post  there  was 
written  on  the  back  ol  it»  "  Thaller.  Alasaoder  Heory 
Bntlar.  1-7,  Virginia-road.  Laeda." 

The  nuichiner}'  prescribed  by  the  law  is  that  one 
notioe  »hall  be  sent  to  the  person  objected  to,  and  a 
similar  'lutiL.-  ahiill  tie  gent  to  the  oversoers.  Both  the 
person  objected  to  and  the  overseers,  in  this  case  bad 
ample  notioe  ;  but  it  ia  said  that  the  notice  sent  to 
the  peraon  objected  to  does  not  comply  with  the  law. 
What  hi  the  object  of  the  provfiion  that  the  notioe 
8b<ill  br  m  the  form  preecribedP  The  object  is  to 
enauxe  tiiat  the  person  objected  to  is  properly 
described  in  the  notice,  and  that  the  notioe  ahall  reach 
him.    If  tbece  had  been  added  to  thn  notioe  the 


WiTils  -'S"*'  rt'l'lrps"  ou  f!j.'  other  side"  if  is  nlnir.st 
impossible  to  argue  that  that  would  not  have  been  a 
aufficient  oomplLuooe  with  the  law.  It  is  said  that  the 
aqppellant'a  object  in  not  onuplying  strictly  with  the 
fSrm  pnaoribed  waa  to  wam  poetage.  If  flw  noliae, 
>  A  r  V  is  in  legal  form,  titere  ia  no  objaotioa  to  hie 
^viug  his  halfpence. 

Now,  under  section  18  of  the  Registnti  n  At, 
"  a  disregard  of  any  form  ahall  not  of  itaelf  invalidate 
any  notioa»*'  If,  therefore,  when  that  Aot  wav  in 
force  thete  wm  a  anhatantial  oonplianoe  with  the 
law.  this  notioe  wtmld  have  baan  good.  There  ooold 
not  then  Ix'  any  antswer  to  the  argument  that  there 
htfl  in  thid  case  Ix-en  a  Kubitantial  compUanc<>!  with 
the  law.  But  it  is  said  that  the  law  is  alt»'rixl,  th*t 
that  section  haa  been  repealed,  that  it  baa  been  super- 
aeded  by  an  Order  in  Gooncil.  Are  wa  called  u|)on 
to  say  that,  under  the  pfeaent  law,  any  deviation 
from  the  form  invalidatea  the  notioe  ?  I  do  not  think 
so.  The  line  can  only  properly  b«'  druwn  at  tln'  ]>oiiit, 
thai  if  the  notice  fails  in  any  substantial  respect  to 
give  the  information  required  to  be  given  tO  the 
person  who  is  to  receive  it,  the  notice  in  bad. 

Wills  and  Lawrakck,  JJ.,  concurred. 

Solidtot*  lor  the  appellant,  Ward,  JB»wt>,  <^  Ot..  for 

trf/'T  d-  K.  A.  Foifrr,  Leeds. 

SoUoitora  for  the  respondent,  Ayrtm,  Bitcoe,  Jt  Co., 
Fotd  A  JFhrmi,  Iiaadai 


Ooi  26. 


Q,  B.  Div. 
(Lord  Boaaell  of  Killowen, 
OJ.,andWiUs,  J.) 

Parkkr  v.  Aldkb.  (<i.) 

AJuUenttion  —  Milk  —  Ari  nf  ttrangrr  — LiahilHtf  of 
imutcfnt  rfndor — Sale  of  F<>od  and  Drn-jf  Art,  ISTo 
(38  <fi  39  Vict.  c.  63),  s.  6;  AmmdmaU  AU^  lb79  (4:2 
4»43Ftcl.e.90).«.  S. 

A  vendor  of  milk  utultr  «  contract,  eontigned  milk  to 
a  rattwajf  company  for  carriage  to  Paddington  Station, 
wkvrt  H IMH  to  ie  aetimml  tn  pHrchaier$.  On  arrival  ait 
that  alativn  thr  milk  tms  found  to  be  adiUterated  bjf  the 
addition  of  9  per  cent,  of  water.  Tk$  oduUerotion  look 
plitr:-  wU!t"iit  (he  knowledge  ^  the  vendor  during  tke 
ruilimu  tntusil. 

Ilfld,  that  the  vtnditr  waa  liable  to  be  convicted,  under 
nertion  6  of  the  SaU  of  Food  and  Drugt  Aett  1876,  /"OT 
Belling,  to  the  prefudiee  of  the  purcfutter,  mitkwhi^  Unm 
not  of  the  nalurt,  »iib^Uii,'-e,  and  quality  demanded  ;  but 
that  the  vendor'e  pertonai  innoamce  of  the  aduUeratiun 
wa«  a  fart  to  te  (ohm  I'lilo  occount  in  miKrigiRtMii  of 
jjuni»hment. 

Spocial  case  stated  hy  a  metropolitan  magistrate. 

All  nif oriiiHti  ri  was  jireferred  by  the  appellant 
aguiiiMi  th  '  respondent  uuder  aectiou  6  of  the  Sale  of 
Foo  l  till  1  Drugs  Act,  1875,  as  amended  by  section  3 
ol  the  bale  of  Food  and  Drugs  Act  Amendment  Aot, 
1879,  charging  the  reepoodent  that  on  the  latof  Janu- 
ary, 189S,  at  Paddington  Station,  being  under  a  con- 
tract with  the  MetrofKjIitanand  8urburl»n  Milk  Supply 
Association  for  the  sali-  and  delivery  'r  ■  tin m  of  pure 
unskimmed  milk  at  Paddington  Station,  he  sold  to 
the  prejudice  of  the  purchaaer,  in  pursuance  of  anoh 
contract,  milk  vd^dk  waa  not  of  thenatora,  aabataoioai, 
and  quality  daoaanded.  The  reapoodant  waa  a  dairy 
farmer  carrying  on  business  at  Wnntns?^.  By  the 
terms  of  a  contract  entered  into  by  him  with  the 
ainooiatifliii  be  nndartook  to  sell  to  the  assooiatiaa 


(a.)  Beportad  by  F.  a  BoBonov,  Bk^ 
at-lAw. 
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UlOH  COUBT. 


pore  noakimnied  new  mlllc  in  Bp«oified  quantities  and 
»t  ipedfied  prices  to  be  delivered  carriage  paid  in 
dmrna  momiiig  auii  pvening  from  the  27th  of  March, 
1887,  to  the  26th  of  Maroh,  1898,  to  Paddinjrton  or 
mfcOMtnSlm.j  atation  urved  by  the  Gbeat  Wflatorn 
Bulway  Co.   near  London,  in   such  condition  as 
to  keep  good  and   Bwect  a  reasonable   time  aft»'r 
Jt-Iivery.    The  course  of  biisino>s  was  for  the  churns 
cotingned  by  the  revpoudeut  Ui  the  asHociation  to  be 
delivered  by  the  respondent  to  the  Great  Wettem 
Kailway   Co.   at   Cb^low    for    transnuanon  to 
Paddington,  where  the  association  took  possesaton  of 
them.    It  was  proved  that  the  particular  ci.)ii'*igninfut 
of  milk  in  question  was,  when  delivered  to  the  mlw-ay 
MuqiMiy  »t  Cballov,  pare,  and  in  all  reapecta  in 
Mcordanoe  with  the  proTisioua  of  the  ooatraot.  The 
appellant,  wlio  wu  an  inapector  under  the  Act,  took 
a  sample  of  the  milk  on  its  arrival  at  Pa'ldinffton,  and 
It  was  fuuiKl  to  contain  1>  per  cent,  of  aiMfd  water. 
The  magistrate  found  as  a  fact  that  tlie  water  was 
mUvfiiUy  added  by  eoine  person  astrauner  to  tbe 
MDoodent  during  th«  tm^it  from  (Aallow  to 
Pandiogton. 

The  magistrate  dismissed  the  infur.nation,  being  of 
opinion  that  iltliaugh  the  phice  of  the  delivpry  of  the 
milk  was  Paddington,  the  property  in  the  milk  pasted 
to  the  association  at  Challow,  and  therefore  no  sale 
▼ithin  section  6  of  the  Act  of  1873  took  plaoe  at 
Pttddiogton.  The  magistrate  further  held  that  even 
if  there  was  a  sale  at  Paddington  the  rei^poudent  was 
in  law  only  liable  for  the  act^  and  defaults  of  himself, 
his  terrants,  and  employees. 

SMikn  6of  the  Sale  of  Food  and  Drags  Act.  1875, 
iaMlbllovi:  "No  peraon  tball  aellto  tine  prejudice 
'  the  parchasor  any  article  of  food  or  nny  'h^lg 
wiiich  is  not  of  tbe  nature,  substance,  and  quality  of 
tbe  article  demanded  by  Buch  purchaser."  Section;) 
of  tiie  emending  Act  of  1879  provides  that  any 
iBBpector  may  prooore  at  the  place  of  delivery  any 
wmple  of  any  milk  in  conrsn  of  delivery  to  the  i)ur- 
dtaaer  or  consignee  in  ponuance  of  any  contract  for 
Ike  lale  to  aDflli  ponbeMT  or  floniigiiee. 

/?.  C.  GJ'-ii,  for  the  appellant. — The  property  in  the 
milk  did  not  pass  to  the  buyer  till  its  arrival  at 
Biddiiigtaa*  Ife  is  not  necessary  under  section  6  to 
jtan  knowledge  of  tiie  adolterataon  on  the  part  of 
ike  HDer,  elllioiich  HtM  abaenoe  of  knowledge  may  be 
material  on  the  question  of  the  amount  of  the  penalty, 
lu  BrotcM  T.  Foot,  m  L.  T.  liop.  10  \V.  R.  Dig. 

*i,  the  master  was  held  liable  for  the  act  of  his  servant 
io  adulterating  milk,  and  no  Talid  distinction  can  be 
drawn  between  the  wrongfol  eofe  of  a  earraDt  and  kbe 
moogM  aet  of  aome  other  panon. 

The  leipondeiit  did  not  appear. 

Lord  RrssELi,  OF  Kitj-owen,  C.J.— In  my  judg- 
a^Tit  the  magistrate  was  wrong  in  holding  that  no 
f.'Dce  ha<l  been  committetl  by  the  respoii  1>  nt.  I 
thick  that  it  is  cl^ir  that,  upon  the  proper  construc- 
tion of  tbe  contract  between  the  respondmt  and  the 
MBociation,  ^e-  risk  of  the  bnjera  only  began  when 
the  milk  was  delivered  to  them  at  Padding^ton  Station. 
DeUvery  to  the  aasociaticn  was  not  comjtleted  by 
(lotting  the  milk  in  the  train  at  Challow  and  leaving 
it  to  be  carried  bj  the  railway  company  as  agent  for 
tk»  bqraia,  and  m  wy  oninion  the  magistrate  rightly 
eooebiied  the  eontnot  in  aaying  that  the  plaoe  of 
J  "t,  ry  TTaa  Paddington;  but  I  do  not  agree  with 
'-'i  conclusion  that,  as  between  the  buyer  and  the 
teDer,  the  property  paesed  at  Challow.  I  think  the 
'  ;to  the  bayv  on  delivery  at  Pad- 


inspect -^r  troV  a  naraple  from  the  milk  at 
i  Midingtoo,  aud  it  was  iouud  to  be  adulterated  by 


the  addition  of  9  p- ;  :> ni,  of  water.  The  magistrate 
came  to  the  ooncluaiou,  and  we  have  no  reason  to  find 
fault  with  his  decision  on  this  point,  that  the  milk 
was  pure  when  delivered  by  the  respondent  to  the 
railway  company  atOhalloir,  and  that  the  reapondent 
was  no  party,  directly  or  indirectly,  to  the  a  hi1*'  r?i- 
tion,  which  must  have  taken  place  in  course  of  tt  aohit 
by  the  act  either  of  a  servant  of  the  railway  company 
or  of  some  other  person  who  had  acceas  to  the 
chums. 

The  question  is  whether,  under  these  circum stances, 
the  respondent  has  committed  the  offence  with  which 
he  in  charged.    That  depends  on  the  propt  r  con- 
st ruction  to  be  pl^xl  on  the  two  sections  which  have 
lK:en  referred  to.    It  is  not  unimportant  to  notiee 
that  aeotion  5  of  the  Aot  of  1876,  tbe  Motion  im- 
mediately preceding  one  of  tboM  in  qneition,  deals 
with  certain  offoucjee  as  to  which  the  person  charged 
may  iiitiet  thu  accusation  made  against  him  by 
showing  that  he  did  not  know,  and  could  not 
with  reaeoneble  diligenoe  have  obtained  the  know" 
ledge,  that  the  arlide  in  qneelion  had  been  dealt  with 
in  the  manner  prohibit-"].    It  is  important  to  bear  in 
mind  tho  provisions  of  that  section  when  one  has  to 
cousidor  the  construction  to  bo  placed  on  section  6. 
^His  lordship  read  section  6  of  the  Act  of  1875, 
and  section  3  of  the  Aot  of  1879.]    The  only  quel- 
tion  which  we  have  to  consider  is  whether  the  re- 
spondent is  brought  within  these  seetiont,  tddng 
it,  as  we  must,  that  he  was  no  party  to  the  adul- 
teration, and  had  no  means  of  protecting  himaelf 
againit  it.    I  think  he  is.     If  one  considers  the 
scope  of  thia  Aot»  X  think  that  (o  hold  the  i«- 
spondttit  not  reeponaible  woald  be  to  open  a  very 
wide   dnor  towards   defeating  tho  Act,  especially 
when  one  considers  that  it  ha«  been  decided  that  an 
innocent  vendor  has  been  held  liable  for  the  un- 
authorised aot  of  his  servant  oommitted  beyond  the 
scope  of  fail  emplojrment,  and  even  in  denanoe  of 
direct  instructions.     There  seems  to  me  to  \m  no 
difference  between  such  a  case  as  that,  and  this  one. 
I.<ooking  at  the  scope  of  the  Act  and  to  the  absence  of 
reference  to  the  necaasity  of  proving  triniter,  I  am  of 
opinion  that  an  oflinoe  ia  committe<l  if  in  the  course 
of  oan^g  oat  a  oootraot  of  sale  an  adulterated 
article  ia  delivered. 

I  only  wisli  to  add  that  if  tho  vendor  is  himself 
personally  iuuoceut,  and  that  fact  is  known  to  tbe 
inspector,  he  ought  not  to  institute  proceedings;  and 
if  he  does  the  loagistrate  ahoold  only  inflict  a  nominal 
line. 

WnJUi,  J. — am  of  tbe  same  opinion.   I  waa  a 

party  to  the  dtrision  of  lirown  v.  /-W,  and  that 
case  has  always  been  regarded  as  sound  law  and 
has  been  acted  on.  Tl>erc  dues  not  ajipear  to  me 
to  be  any  material  distinction  bt^tweeu  the  case  of 
a  man  innocently  selling  an  adulterated  article  owing 
to  the  fault  of  his  servant^  and  tbe  oaae  of  a  man  sell- 
ing  an  adulterated  article  throagh  the  frandolent  aot 
of  a  stranger,  Tho  Lagitlature,  in  dealing  with  the 
question,  has  intended  to  enforce  drastic  remedies, 
and  it  is  not  as  if  this  was  a  solitary  instance  of  the 
Legialatare  oreattng  an  offvioe  indapendantly  of  the 
moral  ohameter  of  uie  aot. 

I  ugre*'  tliat  if  tho  magistrate  is  salisfiod  that  the 
fraud  whi('h  has  Wcxi.  comuiittcd  is  one  which  it  was 
it  was  impossible  to  guard  against,  a  nominal  penalty 
only  should  be  imposed.  Under  section  16  of  the 
Summary  Jurisdiction  Aet,  1879,  the  magistrate  has 
power,  if  he  thinkn  the  «aae  a  tiivial  one*  to  diamias 
tho  summons. 

Appeal  allowed,  Oau  rtmiM  to  magldnkt 

Solicitor  for  the  nppellaiit»  «r.  S,  i&rMN. 
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High  Court. 


IN  BANKRUPTCY. 

Q  V,  T,iy.   J  Junu  20;  July  18;  \ 

(Wngbt,  J.)  f  Aug.  12,  1898.  | 

In  re  AxBLOwnsT.  i 

Er  parU  WiLSON.  (a.) 

Bankruptcy— Scheme  of  arrangement —Debt  earrying  \ 
interett  exceeding  5  per  eent, — Bankruplqf  Adt  1890 
(53  it  5i  Vid.  c  71),  a.  SS-^Oautriuiion—B^rv 
tpective  effect. 

The  Bankruptcy  Act,  1890,  wai  patted  upon  UU  18</i 
of  Attgiut,  1890,  but  did  n  Jl  come  inio  flperolMM  mtU 

Me  lit  of  January,  1891. 

Section  23  of  that  A>  t  providti :  W/ierr  a  <lrbt  Jiaa 
been  proved  upon  a  debtor  s  estate  uwltr  the  princijHil 
Att,  and  tuch  debt  includes  intertst  or  any  pecuniary 
oamtidaration  in  lieu  of  infynft,  ^nch  int^rett  or  eon- 
tideration  thall,  for  the  jtnrinn,-!  if  dividend,  he  eaka- 
hitt'l  at  a  rate  not  exceeding  6  i' r  '-.  nf,  per  nnnum. 
without  prejudice  to  the  right  of  n  crtdilor  to  rtxeive  out 
of  the  ettate  any  higher  rate  of  interest  to  which  he  may 
be  enlitUd  after  aU  the  debit  proved  on  the  eetate  have 
heen  paid  in  full.** 

Held,  that  the  above  tection  was  not  retroipertive  in  itt 
effect,  and  did  not  apply  to  a  scheme  of  arrangement 
approved  by  the  court  upon  the  2oth  of  June,  1890. 

Motion  by  the  asngneo  of  n  creditor  to  determine 
the  ftiDoant  of  dividend  to  which  he  was  entitled 
under  a  scheme  of  arrangement  approfBd  hj  flM  oourt 
upon  the  2dth  of  June,  1890. 

Upon  dM  8Ut  of  January,  1890,  a  reoeiving  order 
«H  amdi  agiioit  tha  debtor,  and  at  the  first 
meetieg  of  oredftora  be  proposed,  and  the 
creditors  accepted,  a  BcLciue  by  which  the 
property  of  the  debtor  diviwbio  among  his 
oreditors  should  vest  in  a  trustoe,  who  was  to  dis- 
tribute the  net  prooeede  theieof  emong  the  creditors 
"in  eooorddBoe  with  tiie  law  ot  bankruptcy.'*  Thie 
scheme  was  approved  by  the  court  and  the  reoeiTing 
order  rescinded  upon  the  2.")th  of  June,  1890. 

Upon  the  18th  of  August,  I  SDO.  the  Bankruptcy  Act, 

1890,  was  passed,  section  2a  whereof  provides  that  a 
ereditor  proving  in  n  bankruptcy  under  the  Bank- 
ruptcy Act,  1883,  cannot  obtain  a  dividend  upon 
interest  at  a  rate  higher  than  5  per  cent,  until  all 
other  claims  upon  the  eetate  have  born  paid  in  full. 
This  Act  oame  into  operation  upon  the  lit  of  January, 

1891.  Among  the  proofs  tendered  agaiiMt  the 
debtor's  estate  WM  one  lor  £10,163  Is.  8d.  made  by  a 
money-lender  named  Itobeit  Horris,  and  consisting 
iBTgely  >  f  interest  at  a  higher  rate  than  o  per  cent. 
This  claun  was  assigned  for  value  by  Morris  to  C.  H. 
Wilson,  the  applkant  in  tUi  oaee,  «poa  tiia  SOtb  of 
Jnne,  1898. 

JnlWn  tends  beoame  availaUe  for  the  payment  of 

a  dividend  out  of  the  estate,  but  the  trustee  refused 
to  pay  Wilnon  any  dividend  upon  suoh  part  of 
Morris's  proof  as  fioneiftad  of  inteNst  at  a  bifl^  late 

than  o  per  cent. 

^Vikon  thereupon  applied  to  the  court  for  a  declar- 
ation that  he  was  entitbd  to  dividends  npon  tha  fall 
amount  of  the  proof. 

Q.0„  and  Frank  Mellor,  for  the  motion.— This 
'as  approved  by  the  court  before  the  passing 
of  the  Bankruptcy  Act,  1890,  and  no  section  of  an 

Act  (  f  Parlianicnt  should  be  interprotwl  as  hiiviiig  a 
retrospective  efiFeot  unless  such  au  intention  is  {ilainly 
ennr^Bed  in  the  Act. 

They  olted  rouno  J«iamt,  [1898]  A.  0.  469,  46 
W.  B.  Dig.  121 :  In  re  Joseph  Siiehe  «  Co.  (Limited), 

(rt.)  Rnpnrted  by  P.  M.  Franckb,  Esq.,  Barrister- 
at-Law# 


indm.  It  J 
»tLT.  I 
legT^  I 


24  W.  R.  184,  1  Ob.  B.  48:  Hough  v.  tt'indm,  n 
W.  R.  452.  12  Q.  B.  D.  224 ;  /«  rs  JSTeiac^  5t  ~  ~ 

Kep.  301,  :n  W.  B.  Diar.  170;  fit  re  Wmuieg 

writer,  4G  W.  li.  685,  [1898]  1  Ch.  699. 

Tindal  Atkintnn,  Q.C.,  and  Herbert  Jaeobs,  for  th* 
trustee. — The  words  of  the  section  "  Whf^r.'  a  debt 
has  been  proved  .  .  .  under  tha  priacip%l  Act " 
show  plainly  that  the  secKon  was  intended  to  have  % 
retraepaetive  effiaek  It  would  h%Te  been  otherwise  if 
the  words  bad  been  "Shell  be  proved** :  Bemiht  v. 
S^,d{,  12  W.  R.  388,  [1894]  1  Q.  B.  725.  per  EAer, 
M  II.,  at  p.  733.  In  Ex  parte  PiUy,  32  W.  B.  748,  JO 
L.  T.  Bep.  754.  it  was  held  that  section  4  of  tli0  Oqb> 
panios  Act,  1883,  had  a  retroipecttve  effaot. 

Reed,  Q.C,  in  reply. 

Ottr,  adv.  mdL 

Aug.  12.— Wrioht,  J.  (after  stating  the  facts).— 
The  question  here  is  whether  eectioa  23  of  the  Baak- 
niptoy  Act,  1890,  operatee  eo  as  to  govern  tiie  distri- 
bution of  dividend  under  a  contract  made  nnder  a 
scheme  which  had  taken  effect  before  the  Act  WM 
passed  or  came  into  operation. 

For  the  applicant  it  is  argued  that  the  seetioa 
operates  only  on  bankmpteNS  OOOniting  or  scheioes 
taking  effect  after  the  oommenoement  of  the  Ask; 
and,  farther,  that  in  any  case  the  scheme  oaght  to  bs 
construed  as  a  contract  for  di«tributiou  of  the  est»t« 
aooording  to  the  Act  which  was  in  force  at  the  tiioe 
when  the  scheme  was  adopted  and  took  ^Eeot.  Ths 
latter  o(  these  oontenti<ms  onghfe  not,  in  mf  opinioa. 
to  prevail  if  it  stood  alosie.  In  I3te  abeeoee  of  say 
express  provision  in  the  scheme  for  this  particular 
matter,  I  think  that  the  scheme  must  be  cuustrutii 
as  applying  the  bankruptcy  law  for  the  time  beiag 
in  ioroe  in  so  far  as  such  law  may  not  be  inoon- 
eistent  with  the  express  provisions  of  the  sobeoie^  or 
excluded  by  any  rule  of  law  or  rule  of  construction ; 
and  if   this  view  is  correct,  the  only  qaefstion  i« 
whether  there  is  a  rule  of  construction  which  ; 
vents  the  section  from  being  interpreted  as  operating 
retrospectively.    Perhaps  no  rule  of  construction  it 
more  firmly  estsblished  than  thiSf  that  a  rstrospeotivs 
operation  ts  not  to  be  given  to  a  statute  so  as  to 

impair  an  existing  right  or  obligati<j);.  i>therw5*<- 
than  as  regards  matter  of  prooeduTu,  unless  tiist 
effect  cannot  bo  avoided  without  doing  violence  t-) 
the  langoage  of  the  onactmoit.  Some  id  the  oMaqr 
anthorities  for  this  proporition 

1.5  App.  Cas.  .TSI,  39  W.  R.  Dig.  232;  '7;.'m  r-' t. 
Shiivkr,  2  Mod.    310,    on  the  iStatuto  of  Fraud?: 
Moony.  Durden,  2  Ex.  Ch.  22,  on  the  Gaming  ActM 
Uickton      Darlow,  31  W.  B.  417,  23  Ch.  D.  690,  on 
the  Bills  of  Sele  Aote ;  Waugh  v.  Middldon,  8  Ex.  Ch. 
352.  an  extreme  case,  bat  not  disai^roved  of  in 
Lnrpent  v.  Bibby,  5  H.  L.  C.  481 ;  Wiltiams  v.  Hardif^y, 
M  W.  R.  603,  L.  R.  1  H.  L.  9;  How/h  v.  Windut; 
uiid  E/lid  V.  MrCrrmick,  17  W.  R.  500,  L.  B.  4 
Q.  B.  271,  on  the  Bankruptcy  Acts;  and  In  rt 
Joteph  8uehe  dt  Co,  (Limiledj,  on  section  10  of 
of  the  Jadieatua  Act,  1875.  In  the  tset-ineiitioMl 
case  Jegsel,  M.B.,  said :  *'  Since  this  question  carar- 
last  before   me  I  have  consulted  several  of  tbo 
other  judges";  and  referring  tu  section  10  of  the 
Judioatate  Act,  1875,  he  said:  "I  prefer  oa  tins 
ocoaaon    to  rest    my  decision  on    fha  men 
general  grounds  that  the  section  was  not  intendeNi 
to    apply   to    any    c-ase   of    a   winding-up  which 
had   l>een    conimence<l  before   the   Act    caiiie    int  > 
Operation.    I  so  decide  because  it  is  a  general  role 
that  when  ^ba  Legislature  alters  the  rights  of  partias 
by  taking  away  or  conferring  any  right  of  action.  {*■% 

1'  enactments,  uxdess  in  express  terms  the^  ^ppiy  ^ 
pending  aelioni,  do  not  what  fluaa.  Itwaandthat 
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then  is  one  exceptiou  to  Uiat  rule — namely,  that 
where  eoactmoits  merely  affect  procedure  and  do  not 
extimd  to  zutbts  of  actaoo,  thay  ham  been  btid  to 
tipply  to  ODifing  rights,  nid  it  u  mggMtBd  tbat 

the  alteration  made  by  tliis  so^ction  is  within  the 
eiception.    I  am  of  opinii  ii  Ihat  it  is  uot.    This  is 
an  ftJteration  not  merely  m  jin  eediirei  but  in  the  right 
to  prove  for  a  debt  which  ia  not  distingaiflhable  in 
nihetanoe  from  a  rigbt  of  action  before  windillg  lin, 
b>HDg  simply  a  legal  proceeding  to  recover  a  debt 
igftiost  a  company  in  liquidation."   One  exception 
to  the  generril  rulo  h     >  imetimes  been  suggested —  | 
namely,  tbat  where,  aa  her(>,  the  commencement  of 
the  operation  of  an  Act  iH  susjtended  for  a  time,  this  ' 
ii  n  indicatioc  that  no  further  nftiiotion  npon 
operation  is  intandcd.    Bat  tMa  ex- 
cfptifm  seems  never  to  have  h^n  suggest^^d  oxcept 
in  relation  to  statutes  affectiog  procedure,  such 
u  Statates  of  limitation,  and  even  in  relation 
to  than  it  is  qoMtioDod  m  Moon  t.  Durdm.  Man- 
anr,  SMiioiii  6  aind  8  of  this  Aot  haiwe  been  held 
not  to  be  retrospective,  notwithstanding,  thongh 
withont  rvference   to,  this   susptaisory  cUtuse :  see 
f  ■.'jri/  //mw'/i.  lit  rt  liaiMon.  39  W.  E.  271,  and  Iteg. 
V  '.nJUhs,  3y  W.  R.         [1891]  2  a  B.  14d. 

In  the  present  case  the  enactment  does  not  merely 
af ect  proicedture.  If  the  section  is  ooostroed  retro- 
ipectively,  it  will  postpone  the  orediton'  right  to 
dinJend  b<*yond  five  per  c<^nt.,  and  will  pro  Uint" 
deprive  him  of  the  vested  right  of  action  which  he 
possessed  at  tbe  commencement  of  the  Aot  and  when 
the  bankmpUqr  oocurred.  Then  is  the  asotuni.  so 
iHimssaJ  as  to  be  plainly  retrospeotiTe  P  No  donbt 
'I'-  words  "  where  a  debt  has  been  proved  under  the 
jjnu-  ipal  Act  "  are  capable  of  such  a  meaning.  Rut 
thii  form  of  words  is  often  used  to  refer,  not  to  a 
past  time  which  preceded  the  enactment,  but  to  a 
time  which  is  made  pest  by  antidpation— a  time 
which  will  have  become  a  past  time  only  when  the* 
«T«nt  occurs  on  which  the  statute  is  to  operate.  lu 
i  rr.LT  times  draftsmen  would  have  used  the  words 
"where  »  debt  shall  have  been  proved,"  but  in 
nedSD  Asia  the  past  tsnae  is  frequently  used  whert> 
»o  Ktmsywliw  ons— Hon  «an  be  intended.  In  Moun 
T.  Dmrdm  eren  uie  phraes  last  mentfoned  was  held 
not  retrospective.  It  eeem^  to  me  that  the  case  for 
the  trustee  cannot  be  put  higher  thau  this— that 
either  construction  is  possible ;  but  if  so,  the 
sBtbodiiss  to  irihich  I  have  cefeixed  show  that  retro- 
■iwtife  forae  ou^it  not  to  be  giwen  to  the  seolion> 

It  is  not  necessary  in  the  present  case  to  dedde 
wl-pther  the  section  would  apply  where  tho  origiTial 
utract  was  iiia<Ie  before  the  passing  or  cotinnHiioe- 
m«ot  of  the  Act,  but  a  scheme  is  a<lupted  and 
approved  after  the  commencement  of  the  Aot.  In 
SDch  a  case  the  question  would  probably  depend  on 
the  of  tbe  scheme  as  approved,  and  if  a 

CTtditor  in  such  ti  case  assented  '.vitln  ut  quHlitication 
to  a  scheme  which  according  to  its  ordinary  cou- 
stniction  attracts  the  existing  bankruptcy  law,  he 
Kofanh^  be  held  to  have  waived  any  risht 
«1neh  te  nngnt  otherwise  have  to  stand  upon  bis 
(iriffinal  contract. 

It  sboold  be  observed  that  by  section  'ii  1  of  tbe  Act 
of  1890  that  Act  and  the  Act  of  1883  are  to  be  con- 
ttnied  aa  one  Aot.  This  enactment,  however,  cannot 
have  ilia  ett»t  d  making  the  provisions  of  tbe  Act  of 
l590  operative  as  from  1.^8-i  ;  nor  could  it  be  so  hrM 
fliteistently  with  the  cases  above  cited  of  J'J.c  parte 

Liu'  u  •AUii  Rty .  \.  (hiffdhs.  The  notiott,  thecsfore, 
most  be  allowed  with  costs. 

Soiieitors  for  applicant,  Collyer-Brittow,  iluss'li, 


fhiMrilimi  fni  tiiiilsn  nnsi  ill  (Tiimifiirrii 


From  Q.  B.  Div.  ) 
(A.L.  Smith.  Rigby,  [  Now.  26. 

and  Oollins,  L.JJ.3  ) 

Fowxu. «.  Bnomr.  (a.) 

Master  and  .frrrinf  -!';aj<h'>iirs'  li<ihili(ij — .-hriih-nial 
tnjnrim — Eraploynient  on  or  in  or  about  a  factory— 
i\'orhn.  r^a  Vunptiuatimk  Act,  1897  (60  ft  61  Fto(.c. 
37).  «.  7. 

/a  Of)  ar6ttraf  ('on  under  the  Workmen**  Gon^tentation 
Act,  1897,  »l  fsns  proved  <Aa<  the  deeeaeed  wot  a  earter 

in  thf.  tmploymutt  of  the  de/nuiants,  who  wrre  the 
ofcupifn  of  a  timber  yard,  and  (hat  he  tmt  accidenttdiy 
killed  while  engaged  in  itto"'iuij  limb'r  on  a  ■■art  b'  tiiutjing 
to  the  dt/endomity  which  tm»  standing  imimdiattly  out" 
»idr  the  d^endanW  j»remi$rs. 

Thv  ixMniy  court  jwige  heUl  tltat  the  deceased  uhm 
employed  **  Oil  or  in  or  ahotU  "  a  factory  within  tection 
7,  subsection  1,  >■/  th'  iVorhnen^*  <'t,!ni«  uMttiun 
1897,  and  made  an  award  in  favour  of  ihv  widow  of  the 
deceated. 

field,  that  the  defieim  qf  the  eomtj/  eourt  Judge  muet 

be  affirmed* 

Appeal  from  the  decision  of  the  judge  of  the  liter- 

[MDiil  County  Court  in  an  arbitratioti  ondsr  the  Woric« 
mca'a  Compensation  Act,  1897. 

The  claim  to  comiKusiitlun  was  nuide  by  the  widow 
of  a  workman  who  had  died  iu  oonsequence  of 
accidental  injuries  soffnred  hf  hiu  In  the  oourse  of 
his  employment. 

The  deceased  was  n  eaiter  m  <3ie  employment  of 
the  defendants.  Brown  &  Baclthouse,  who  were 
buildera  and  contractors  carrying  on  business  in 
premises  in  Chatham-street,  Liverpool,  part  of  which 
they  used  for  tbe  nnrpoee  of  sawing  and  stadnntf 
timber.  At  tiie  tune  of  the  aoeident  die  deoaaaed 
was  engaged  in  stowing  a  load  of  timber  from  the 
defendants*  works  ou  u  cart  belonging  to  the  defen- 
dants, which  was  standing  in  the  street  adjoining 
the  defendants'  premises,  and  dose  to  the  entrance 
to  tiie  premises.  While  he  was  standing  on  the 
timber  iu  the  oart,  a  piece  ol  timber  aooidentally 
tilted  and  threw  bim  on  to  the  road,  and  he  received 
injuries  from  which  ho  died. 

The  county  em  rt  judge  held  that  the  defejuuiuts' 
premises  were  a  factory  within  section  7,  sub-section 
1,  of  the  Workmeu's  Compensation  Aot,  and  tbat  the 
deoeamd  was  employed  **on  in  or  alioat  a 
f.ict  )ry "  within  ttiat  sub-section.  He  also  found 
that  the  acudent  :iro<)4^  out  of  and  in  the  course  of  the 
deceased's  employment.  IIo  made  an  award  in  favour 
of  the  pbuntaffs  for  £243  12b.  7d.  By  section  7,  sub- 
section 1,  "  This  Aot  shall  apply  only  to  employment 
.  .  .  on  or  in  or  about  a  riulwsy,  laotory,''  fto. 
The  defendants  appealed. 

Joseph  WaJltf*n,  Q.O.  [Tohin  with  him),  for  the 
defendantH. — The  deceased's  itniiloyinont  was  not 
employment  "on  or  in  or  about  a  factory."  It 
cannot  be  contended  that  he  was  employed  on  or  in  a 
factory.  Neither,  according  to  th»  true  meeninff  of 
the  seotion,  was  be  employed  aliont  •  faotoiy.  Tkue 
word  "  about "  is  hero  iisod  in  a  double  sense.  It  is 
generally  capable  of  two  meanings — viz.,  tirst, 
"near"  with  regard  t<>  place;  and  s  i ndly,  "  iu 
relation  to,"  or  "ancillary  to."  Here  it  cannot 
simply  mean  "  near "  without  any  Umitatiuu;  near- 
ness {done  is  not  sufficient.  Neither  can  it  be  soffi- 
•Afv.t  that  the  employment  it  ancillary  to  or  incidental 

(u.)  Reported  by  b\  Q.  RucKKU,  Esq.,  Barristar-at- 
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to  the  feetory.  Tbo  word  *^«boat**  ben  must  mean 

Dpar  fo  thp  factory  and  in  conneotion  with  the 
buRinpss  of  the  factory.  The  business  of  thia  fuetory 
waA  the  work  of  sawing  and  shaping  timber;  and  the 
deceased  vraa  not  en  employee  of  the  faotozy,  bat 
was  a  oerter  in  the  general  employment  of  the 
defendants. 

B!"-f7j.  Q.C.,  iiud  .1.  /'.  Tho.nas,  for  the  plaintiff. 

A.  L.  Smith,  L.J.~  1  am  of  opinion  that  the 
judgment  of  the  county  court  judge  was  correct.  The 
deoeoeed  was  at  the  time  of  the  accident  employed  in 
•tonvlnif  the  defendants'  timber  on  a  cart  in  a  pWe 
inimodmtely  outside  the  defendant!'  factory,  where 
their  goods  were  mmally  loaded.  He  was  employed 
IB  ilr.i-,"  ],'r[ixirnify  flu-  flUitory,  jiud  he  was 
employed  in  the  factory  buamess,  for  the  stowing  of 
timber  was  part  of  the  bumnesa  of  the  factory.  It  is 
■aid  that  he  waa  not  enployed  "  on  or  in  or  about" 
tiie  fiotory  within  the  neening  of  aeotion  7  of  the 
Workmen'^!  Compensation  Act.  1  am  of  opinion  that 
the  c^e  is  within  the  Act.  The  Legislatvu^  thought 
the  word  "  on  "  would  uot  includo  all  that  they 
intended  to  include,  nor  woold  the  word  "in,"  bo 
they  added  the  word  "  about,"  which  ia  an  enlarging 
word.  The  question  is  really  a  question  of  fact,  and 
the  county  court  judge  has  found  that  the  decoased 
was  riiipl  ly-  il  jii  or  in  or  about  a  faotoiy.  The 
appeal  must  therefore  be  dismissed. 

RiOBT  and  OoujirB,  L.JJ.,  concurred. 

Appeal  diamUnd, 

SoUoitor  for  the  plaintiff,  J.  II.  Olovcr. 

Solicitors  for  the  dafendanta,  Weigktmant  Mder^ 
^  Wtighttmn,  Liverpool. 


From  Q,  B.  Div.  \ 
(A.  L.  Smith,  liiKbv.  and  [  Nov.  26. 

Collins,  L.JJ.)  ) 

Smith  v.  Lancjlshiur  axd  YoiucsiiiaB  JLxu.- 

▼AT  Co.  («.) 

Matter  and  servant—  Km} J<  i/iri'  liability— A<<  ;>t.  >il 
iujuriet — -Ao  ideut  urismij  out  of,  and  in  tfu  cvitr«e 
of,  employmriit  -Qnfttions  of  law — Wurhn'-Hi  C«>n- 
pmmUim  AfX,  \m  (60  .f:  61  Ktct.  c.  ^7),  «.  1, 
•«&-«MfMm  1. 

/«  an  arbitrtUion  itndrr  the  IVftrkmrna  f'omprnifitiiin 
Ad,  1897,  til  mpcct  of  (Ae  death  o/  a  raiiway  trrvani, 
w/i't  wiiH  kiUed  in  rttnaoffuenct  of  pieUing  oh  to  iht  fw4- 
bburii  v/  a  train  in  motion  lu  apeak  U>  a  jHUfiiger,  the 
CMtnttf  court  jutUfe  found  as  fact*  that  thf  lUrnwtd  i/th, 
OK  til'  ilttij  of  (lir  (irritl-iJ,  ill  fhe  rvi/>/<)i/nirnt  iif  thf 
•ir/twlnuta,  and  tilut  his  <l<ii/'x  lititij  w,vi#  mi  jinisUfl  <it 
the  time  of  tite  accident,  hut  thnf  he  did  not  -/rl  on  /<.  , 
/ooUioard  far  am/  ebjtei  of  thr  tiefendauU,  bul  only  f to- 
hi»  own  pfeatwre. 

Held,  t/uU,  hij  stction  1,  nnh-tection  1,  .I'^  "j.'y 
apfdied  to  accidtitt^  ariaiuy  iMh  out  of  the  emploi/innit 
aiul  in  the  course  of  the  t^mploi/mtnt ;  and  that,  on  the 
findingt  of  <Ae  county  court  judg»t  tiie  itDQidmt  did  not 
arfte  out  of  ike  employment  ^  (h»  iiteeated. 

lu  cases  under  the  Workmen's  Comptnsnti»u  Ad, 
18U7,  the  Court  of  Apjteal  has  jurisdiction  la  i  ulr  rtitin 
questions  of  law  only. 

Appeal  from  the  decision  of  the  judge  of  th"  Colne 
Ooimty  Court  in  an  arbitrdtion  under  the  Workiuen's 
C)mp<>nsation  Act,  1897. 

(a.)  BeportMl  hj  F.  Q.  Rctokib,  Kiq.,  BBnriiter> 
at-Law. 


The  claim  to  compensation  wa«  made  by  ihe  indov 

and  step- clan p;hter  of  a  workman  who  had  died  in 
consequence  of  accidental  injuries  suffered  by  him  in 
the  course  of  his  employment. 

The  deoeaaed  waa  a  platelayer  in  the  em^oymeot 
of  the  i^efmidant  railway  company,  and  he  wm 
occa>ionally  eiuployc  l  to  collect  tickets.  ' 

On  the  nitrht  of  the  :Jni  of  Septeunbsr,  h<* 
helped  in  collpeting  ti<  ketH  at  fselson  Station  frotu  s 
train  which  was  travelling  to  Ck>lne.  H«viBg 
oollect«'d  the  tickets  he  remained  atanding  on  tV 
platform  until  the  train  began  to  move  on  its  forward 
journey,  when  he  got  on  to  the  footb  *ard  and 
to  an  aciiuftiiitjince  of  I, is  v.li  i  '.v  vs  tr<»velling  in  th" 
train.  "  1  wish  I  was  going  with  you  to  Colu%"  lu 
getting  oiT  the  footboard  be  in  some  way  caught  hit 
foot  and  fell  and  waa  ornahad  between  the  platlom 
and  the  train,  and  waa  kitled. 

The  county  court  jmltje  found  a«i  factf*:  That  the 
deceased  wa>i,  uu  the  day  iu  ques'ton,  in  the  «n- 
]>luymeiit  of  the  defendants,  and  his  day's  duty  wu 
uot  finished  at  the  time  uf  the  aooident ;  that  be  did 
not  got  on  to  the  footboard  for  any  object  of  th» 
deff>ndMiits,  but  only  for  his  own  pleasure  ;  anil  fhat 
this  was  not  obvioutly  dangerous,  and  did  nnt 
amount  to  wilM  and  aeriom  miaoondaat  on  Ui 
part. 

The  couQty  eoorfc  judge  held  that  tiia  aeoiiaat 

arose  in  the  course  of  the  deceased's  employmeat, 
because  it  happened  dnriu^  the  tune  be  was  being 
paid  for  attendance  at  the  stivti  ui,  and  while  he  vu 
not  ncgle<;ting  iu  auy  way  his  duty  for  purposes  of 
his  own.  He  also  held,  with  doubt,  that  the  aocideot 
atoee  out  of  the  deceaaed's  employmantt  beoaue  it 
waa  an  aooident  happraing  to  bim  horn  the  htis 
about  which  his  diitieK  were  concerned,  and  that, 
though  the  danger  waa  increased  by  the  mode  in 
which  he  was  behaving,  this  in  the  abiujnce  of 
wilful  and  serious  nusoonduot  did  not  prevent  it 
arimng  ont  of  bis  employment. 
The  eonnty  court  ludge  made  answaird  in  lifoar 

of  the  phiintitr-i  for  £160. 

Si'ction  1,  Mib-KC-tiun  I,  of  the  "Workmen's  C<m- 
peusatton  Act,  tSi'T,  is  as  follows :  If  in  any  employ- 
ment to  which  this  Act  applies  personal  injury  by 
accident  ariaing  oat  of  ana  in  the  eonne  of  the 
employment  is  oanaed  to  a  workman,  bia  employer 
shall,  Bubject  as  hereinafter  mi-ntioue-l.  be  liable  to 
pay  eotupeLK!),tion  in  acoordaucti  with  the  First 
Schednlo  to  (hi?  Act." 

The  defendants  appealed. 

('.  .1.  ItiiAs^H,  QJ'.,  and  A'  foi,,  for  the  defendnuU. 

A.  T.  hitnairf,  Q.C.,  and  F.  II.  Mellvr,  for  the 
plaint  ifF4. 

A.  L.  .Smitu,  L.J.— The  a|tpeal  mu<>t  b^  allowed 
I  nni  of  opinioa  that  in  caaea  wider  the  Workoun's 
Compennamn  Act,  1897,  thia  court  ban  jnriadictf«i 

to  <  MTertain  questions  of  law  only.  I  take  th%t 
to  b"  the  effect  of  section  4  of  the  Second  Hchedult", 
whi'-li  R4iyB  that  the  decision  of  the  county  court 
judgo  on  any  question  of  law  shall  be  floal, 
unl«»s  within  the  prescribed  time  either  party  appeab 
to  the  Court  of  Ajipeal.  We  have  no  juri»iic- 
•  ion  fo  nn  ii'W  any  liudiug  of  f  ict  arrived  at  by  tb* 
<  (>uuty  court  iudge,  or  other  arbitrator.  H'-n-  tb 
county  court  judge  has  found  certain  fae.ts,  and  the 
defiindant  company  appeal  on  the  gr>)und  that  on 
those  fii':t3  the  plaintiffs  have  not  brought  their  esee 
within  the  Act.  One  of  those  flndtngs  of  fact  is  that 
tlic  dec»':i'»t'd  did  n  it  g>»t  on  to  fhe  footni  iri  for  auy 
object  of  the  defendants,  but  only  for  his  o  wu  pleasure. 
The  aabatanoe  of  the  Act  is  that  masters  are  made 
inanrars  affatnat  aoddents  happening  to  their  work- 
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HiQE  Counr. 


In  HK  rARKEB-jEBVIS, 


Hion  Ck>T7BT. 


MO.  bat  <nily  in  th«  oMe  of  oartain  erents  tnentioiMd 
m  tte  Aot.  SeeCioB  1,  rab-Motioii  1.  says,  in 

aty  PinploTmrnt  to  ■which  this  Act  appu68*' — tlut 
takes  us  to  aecLiiJii  7,  wkicii  makes  th«  Act  apply  to 
*mploynipnt  on  or  in  or  about  a  railway,  so  that  the 
dsMMed  was  in  an  employment  to  wliiah  the  Act 
qmlies— "  personal  injoty  by  accident  aridn^  oat  of 
tad  in  the  ooorse  of  the  employment  is  caused  to  a 
workman,"  then  the  master  shall  be  liable  to  pay 
iX'iiip«nsatiou.  It  must  h>-  hIid'.vti  that  the  accident 
mm  both  ont  oi  the  eiupluymeiit  and  in  the  ooutse 
of  the  trnjlOflnent.  The  county  court  jvdg* 
avMdid  cOMaMitioin,  holding  that  tha  oim  oune 
wtfata  AoC  I  do  not  fhdde  whvther  the  accident 
»rose  inthecooraeof  the  employment^,  but,  hnvinj_- 
regard  to  the  finding  of  the  coun^  court  judge  that 
the  deceased  got  on  to  the  footboard  not  for  any 
object  oi  tha  datodaata*  but  only  for  hi*  own 
fkmn,  it  a— na  to  me  impoerible  to  asy  that  the 

soddeut  aros*'  out  of  his  pmplriyrnmt .     It  arose  out 
oi  his 
I 


tting  ou  to  the  footboard  for  his  own  pleasure. 
—  think  the  awud 


SioBT  and  CoLLurab  LJJ.,  aeoownd. 
fiolidtora  for  the  plaintiffs,  Hidaiiale  i:  Son. 

SoBottor  for  fha  dataidaata»  Jf aorAoiiw*  HaaolMiter. 


IQigt)  ttCoun  of  3mm. 


C^an.  Div 
Kekewich 


y.  ] 
.J.j 


Aug.  4,  6,  1896. 


In  re  Pajelker-Jbkvis. 
SAI.T  V.  LocKXB.  (a.) 

\revmue — Ettate  duty — Settlement — Jointure  pay- 
tilt  **  without  any  dednetion  whatever,  except  income 
tax  " — Inddetirt  of  thtty  on  jointuret — A»»eMinent  of 
dmty— Capital  nxilm  of  jointure— Finance  Act,  1894 
(47  i  58  Vict.  r.  m),  s.  2,  tub-sedion  1  (b) ;  *.  4  ; 
I.  7,  mtb-tection  7  (b) ;  s.  8,  tubttetkn  4 ;  «.  8,  *ub- 
smMpm  1,  6,6,1;  a.  14,  MA-seefibn  1. 

Forth*  pwrnotet  of  the  Finance  Aci,  1894,  a  j'ointreta 
vhoitei^tledtohtrjouitttn  **/nt/nmai^  deductdon 
vhaimr,  eseeept  inoame  tax,**  t$  not  litMt  to  tear  any 
iurdem  in  retpect  of  tstaftf  duty.  A  jviutrtsi  who  in  not 
to  entitled  mu$t  charyed  with  estate  duty  upon  so  much 
1^  ihf  titntf  as  is  represented  by  Vie  jointure,  but  it 
rntUied  tv  thruto  the  date  so  charged  upou  the  whoir 

^  fi/e.    The  better  way  to  utcertain  the  capital  value 
of  the  Jointure  it  to  attest  it  at  u  jum  etfuivalmt  to  tJit 
cay.talizrd  value  of  the  Jointure  at  tht  .<<iint  nmnhi  r 
ytar*  purchate  at  the  ettate  at  a  whole  it  capitalized  for 
tJi*  purpotet  of  dttttf,  taHwr  lAon  to  adapt  its  ectaarjaf 

mhi'  t.  f  (>,f  jointure. 
Aujourued  snnimoru. 

By  an  in  denture  of  settlement  dated  tha  10th  of 

Deeemhar,  1881,  aiMoated  on  tha  mairiaga  of  Bdward 
John  nnlMr-Jcrfia  witih  tiia  dafendant  Oraoe 

''atherine  Locker  (thpn  Grace  Catherine  Jervis, 
ipinster),  Edward  tSwinfen  Parker-Jerris  and  E.  J. 
Paricr-  Jt  rvis,  in  exercise  of  a  joint  j<owtT  of  appoint- 
aeot  gireD  to  them  by  a  preyious  disentailing  deed 
•id  laaattlrmfnt  dated  the  27th  of  March,  1861, 
Mareyed  a  certain  estate  called  the  Stono  Aston 
Mtete  to  the  use  of  trustees  for  eighty  years  to  secure 

(a.)  Reported  by  £.  J.  A.  MoRfilsoN,  liaq.,  hu- 


thedafendant  Oiaoe  Q.  Ijookar  in  the  aTantof  har 
aarTiTnig  E.  J.  Vw^BK^Jtrtra  an  annn^  of  £800 

durir.p  the  joint  lives  of  herself  and  the  said  E.  8. 
Parkef-JerviN,  with  remaimlt^r  to  the  U5o  of  E.  8. 
Parker-Jervis  for  Hfi»,  with  letnainder  to  th«  ns*  that 
the  said  Qraoe  C.  Locker  in  case  she  ahould  surviva 
both  B.  8.  Paiker^vrris  and  E.  J.  Farker-Jervia 
(which  event  happened)  nhould  thenceforth  diiring 
Her  life  receive  a  jointure  of  £1,000  per  annum 
"  without  anytdcduction  whatsot-vcr,  cxtopt  in  rt  spect 
of  income  tax,"  with  remainder  to  trustees  for  200 
years  for  securing  such  jointure,  with  remaiuder  to 
trufltaea  (who  were  also  appointed  ganatal  tnufeeaa  of 
the  settlemeut)  fur  AOO  ye^rs  upon  trait fornising 
£10,000  for  jiortiOTis  f  r  tht>  younger  children  of  the 
marriage  of  E.  J.  pMrktr-JtTvjH  and  Giaee  C.  Linker 
his  wife,  with  remaiuder  to  the  kno  of  the  iirst  mm  of 
the  aaid  niarriage  in  tail  male  with  divers  remaindara 
over.    Tha  aettlement  alao  oontainad  powars  lor 

E.  S.  Parker-.Jervis  to  ap]K>int  a  jointure  to  a  future 
wif'',  and  to  chargt)  oertaui  portious  ijr  his  younger 
children. 

The  plaintiffs  were  the  preoent  tnutaes  of  the  said 
term  of  500  yean  and  gaooeaUy  of  tha  lait^ 
mentioned  reaettlemeot. 

E.  J.  Parker-Jerris  died  on  the  Slst  of  July,  1868, 
in  the  lifetimn  of  his  father,  leaving  the  defendant 
Grace  C.  Locker,  one  ton  Kdward  St.  Vincent 
Parker-Jervis,  and  four  daughters  surviving  him. 

dafsndant  Qxaoo  G.  Lookar  anbaB^uantl^ 
maniad  'VHUiam  llioniaa  Ijocfaer,  who  died  on  liia 
21st  of  June,  18S5. 

Edward  St.  Viueeut  Parker-Jervis  attained  twenty- 
one  on  the 29th  of  September,  1884,  and  by  a  disentailing 
deeduidnaattleniaDtdated  the  I4tb of  November,  1884, 
the  Stona  Aaton  aatata  and  another  estate  oallad  tha 
Little  Aston  estate  were  settled  (subject  as  to  the 
Stouc  Aston  estate  t  i  the  limitations  relating  to  the 
annuity  and  joiiitur><  in  favour  of  the  defendant 
Grace  C.  Locker  and  the  portions  for  her  daughters 
contained  in  the  resettlement  of  the  10th  of  December, 
1861)  to  certain  uaea  in  atriot  aattlBinent  not  material 
to  this  report,  with  ramainder  to  tha  nae  of  B.  St.  7. 
Parker-Jervis  for  life,  with  remaiuder  to  the  use  of 
his  first,  second,  third,  and  every  other  son  succes- 
sively in  tail  male  with  divers  remainders  over  ;  and 
powoK  waa  thetaby  given  to  B.  S.  Parker-Janria  to 
appoint  to  a  iiitata  mfa  (Ui  int  wife  h«?Ing  died  on 
the  '-'1th  of  June,  18S4)  a  jointure  nf  £500  per 
annum,  and  to  charge  thf<  estates  thereby  settled 
with  £10.l>(iO  as  portions  for  his  then  present  or 
future  children,  and  to  secure  such  jointure  and 
portions  by  limiting  a  terui  or  terms  in  the  said 
settled  estates,  and  it  was  thereby  declared  that  these 
last-mentioned  powers  of  jointuring  and  chsrgiug 

ji  ''i  ijM    wi  ll-  to  be  substituted    for   tl  nginal 

powejrs  contamed  in  the  resettlement  uj  the  lOtb  <»f 
December,  ISUl,  which  powers  were  thereby  relvasad 
by  £.  S.  Farkar-Jarvii.  A  sum  of  £'<i  jper  cent, 
consols  was  thereby  assigned  to  the  plaintiff's  to  be 
held  upm.  t!j'  trusts  ai>])Ucable  thereto  as  if  the  same 
was  capital  mouey  under  the  Settled  Laud  Aut,  IHS2, 
and  the  plaintiffs  were  thereby  appointed  trustees 
thereof  for  the  purposes  of  the  Settled  Land  Aota  aibd 
generally. 

On  or  about  the  1,5th  of  July,  E.  8.  Parker- 

Jervis  married  the  defendant  .Maiiiie  Parker -Jervis, 
and  by  the  settlemeut  dated  ihi^  lOth  of  July,  1886, 
made  upou  such  marriage,  he  ap]j(>inted  ajointate  of 
£500  per  annum  to  the  s&id  d«^fondant  in  oaae  alia 
(^old  survive  him,  and  secured  the  same  upon  the 
whole  of  the  eotates  settled  by  the  settlement  of  the 
14t1i  <f  Xiwriil  I  and  charged  tbem  with 

£10,OOU  as  portious  ior  the  children.   There  was  no 
<A  tha  aaid  maniaga,  and  by  Itia  will  (d^ted  tin 
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1st  of  Jvij,  1892)  E.  S.  Parker-Jervis  charged  the 
said  lAst-nicntioned  estates  with  £10,000  as  portions 
for  two  of  his  children  by  his  first  marriage,  securing 
th«sameby  a  terra  of  <)(10  years. 

£.  St.  V.  Parker-Jcrvis  was  only  ouoe  married— 
BMImIj,  to  "Winifred  Maria  Piirker-Jerria,  to  whom  he 
was  nuurrifld  on  th»  Utb  of  Muoh^  1889,  and  the 
defendant  St  YmoMift  John  ¥krkNir-J«tvUi,  bom  on 
'hr  JN!  f  July,  18D1,  WM  Che  aMMt  son  of  such 
marriage. 

By  an  indenture  dated  the  20th  of  February,  1S90. 
■ad  made  between  the  Revernonary  and  General 
ReediHiM  Co.  (limited)  of  the  one  pait,  and  the 

defendant  John  Saltren  "Willett  of  the  otV.rr  part, 
the  coiuj  nuy,  as  mortgagees  of  the  life  estiit^;  of  E. 
St.  V.  Piirker-JerA-ia,  grunteil  Htid  assigned  the 
manorSi  lands,  and  httreditamentii,  moneys  and 
lllTCNtniMlte  subject  to  the  uses  or  trnsts  of  the 
rsMtilement  of  the  14th  of  November,  IHM,  to  the 
defendant  J.  S.  Wfllett,  hi«  execntors,  administrators, 
or  aPfl;^!  s,  for  tlie  temi  of  100  years  from  the  duy 
next  b«^fure  t]ic  day  r  f  the  iJeatn  of  E.  H.  Parker- 
Jervis,  if  E.  St.  V.  Parker-Jervis  should  so  long  live, 
ftreed  from  all  right  ox  equity  of  zedemption  by  E.  Bt. 
Y.  Parlrer- Jeryis.  The  defnidant  J.  8.  Willett 
STibsf  qncntly  mortgaged  his  intoroHt  in  the  said 
settled  estates  to  the  defendanta  the  University  Life 
Assurance  Society. 

Upon  the  death  of  Edward  S.  Parker-Jervis  on  the 
3rd  of  January,  1896,  the  Commissioners  of  Inland 
lievunue  claimed  estate  duty  under  the  Finance 
Act,  1894,  in  respect  of  all  the  property  comprised  in 
tie  rei-etf Icuieut  of  the  14th  of  November,  issi,  as 
passing  upon  the  death  of  E.  8.  Parker- .1  ervis  without 
allowing  any  deductions. 

i;iie  two  sets  of  portioDt  of  £10,000  each  had  been 
ndwd  and  paid,  less  eatote  duty,  and  no  question  had 
"been  niii-fd  concerning  them. 

An  tbtste  duty  account  had  also  been  roudured  to 
the  commissioners  comprising  the  whole  of  the  estates 
and  property  subject  to  the  ums  end  trnate  of  the 
reiMittlement  of  llie  14th  of  NoTember,  namely, 
the  Stone  Aaton  end  Little  Alton  estatci  and  the  sum 
of  consols. 

Iiifiaimich  as  the  defendant  Grm  e  C.  Lorki  r's 
jointure  arose  under  a  disposition  not  made  by  E.  H. 
Parker-Jervis — that  is  under  the  KMtQ^mcnt  of  the 
10th  of  Deoember,  1861— the  amount  of  capital 
required  to  prodnoe  such  jointure  was  treated  by  the 
commissioiiors  as  an  eahite  liy  itself  and  was  assessed 
by  them  at  the  sum  of  i'JI.'iTO,  on  which  duty  at  £4 
per  cent,  together  with  interest  on  such  duty  was 
HMeied  at  £1,022  17s.  4d.  The  figun  of  ^24,670  was 
Brnnd  at  by  capitali?dng  the  jointure  n,t  the  same 
number  of  years'  purchase  i  Kftw.  en  24  and  2.5  yoar.s' 
purchase)  at  which  tLo  reijtal  of  the  Stone  Aston 
estate  had  been  capitalized  for  the  purpose  of  duty. 
The  estate  duty  upon  the  whole  of  the  rest  of  the 
estate  was  assessed  at  £7  per  oeut. 

The  jihantiffs  proposed  to  negotiate  a  loan  on 
mortp:Hge  of  the  Little  Aston  est-it**  of  £.j,fK)(t.  at 
£''  Ji.  i'n\.  per  cent.,  to  be  iij>plied  togi  ther  with  n 
suilicient  sum  by  sale  of  console  in  jMiyiueiit.  of  ti  e 
duty  aa assessed  by  the  comtnLs:»ionerB,  iiiclu(liii<^  that 
Mparately  aflaeaaed  on  the  defendant  Qraoe  0.  Locker's 
jointnre. 

Various  qurstinns  hn^-ing  ari.son  relating  to  the 
roisinp;  and  lucideuco  of  the  duty,  the  pUiittifri  t«(;k 
out  the  ]jre8eut  summona  for  the  determinalion  of  the 
following  questions : 

(1 )  Wheuier  the  plaintilfc,  as  sndh  trosteea  aa  afore- 
said, had  power  under  secti  ri  !>,  '?nl)-se<  tion  5,  of  the 
Finance  Act,  1894,  to  raise  die  jiiuotint  of  the  estate 
duty  payable  on  the  death  of  the  Raid  Edwojd 
&  Porker-Jerna  in  respect  of  the  said  jointure 


of  £1,000  chamd  in  favour  of  the  defsodnt  Grace 
Oathsrine  Lodurnpon  the  Stone  Aston  eitates  sad 
any  intfliest  and  expenses  properly  paid  or  inomed 

1  y  <1.  ni  in  respect  thereof,  by  a  raortg^age  of  the  said 
esUtU  s  (i.f.,  all  the  settled  estates)  or  a  part  thereof, 
notwithstanding  that  such  jointure  had  been  treaud 
by  the  Oommissioneni  of  Inland  Berenne  lor  the 
purposes  of  estate  duty  aa  an  eetate  by  itaelf,  and  had 
not  been  aggregated  with  ary  other  property  pasnng 
on  the  death  of  the  said  Edward  8.  Parker-Jerrii. 

(21  Ilim  the  estate  duty  payable  in  respoot  of  ths 
said  jointure  of  £1,000  was  to  be  borne  as  between 
the  peraons  interested  in  the  Stone  Aston  estates,  mai 
in  particular,  whether  such  estate  duty  ought  to  be 
repaid  by  the  defcTidant  Gnwse  C.  Locker  to  the 
plaintitTs  or  other  person  or  persons  j)aj'ing  ti:  ^  mu^, 
or  whetl>t>r  she  ought  to  pay  interest  upon  the  amount 
of  such  duty  to  the  defendant  John  Saltren  Willett 
and  the  defendant  societr*  and  if  so^  at  what  rate. 

(S)  How  the  proportion  of  tiie  estate  duty  pay- 
able on  the  death  of  the  said  Edward  R.  Parker- 
Jervis  in  respect  of  the  estates  compris^'d  in  the  saki 
indenture  of  resettlement  of  the  14th  of  November, 
1881,  to  be  botoe  by  the  defendant  Maude  Parinr- 
Jerris,  aa  being  entimd  to  the  aaid  jointure  of  £5W 
charged  thereon,  was  to  bo  determined,  and 

(4)  Whetlier  the  defendant  Maude  Park-ir-Jervis 
would  bo  entitled  to  charge  the  profwrtion  of  estat/* 
duty  to  be  borne  by  her  as  aforesaid  upon  the  cotfm 
of  the  said  estates,  and  if  ao,  upon  mat  tenns  aa  t» 
interest  and  otiierwise. 

Upon  the  first  question  raised  by  the  summonj  s 
disciusion  arose  at  the  hearing  ms  to  whether  tb 
trustees  were  properly  accountable  for  the  duty  on 
the  whole  estates*  am  had  power  to  raise  the  aaaMt 
or  whether  the  payment  of  the  duty  and  the  poerar 
of  raising  the  same  deroWed  upon  the  defeudsart  J.  S. 
Willett,  who  was  the  assignee  of  the  legal  tenant  for 
life.  The  defendant  Willett,  however,  by  his  ooou^el. 
consentfd  to  concur  in  the  proposed  mortff^e,  and 
his  lordship  thexeapoa,  witboot  determining  the 
queation  metber  the  tJaintigi  aa  anoh  trustees  as 
aforesaid  had  power  to  raise  such  duty,  declared  that 
the  defendant  J.  S.  Willett,  as  tenant  for  life,  had 
power  to  raise  the  amount  of  tlie  estate  duty  |i.ty  ibl*" 
in  respect  of  tlio  whole  of  the  estates  (including  Mrs. 
Locker's  jointure)  and  any  interest  and  expensss 
properly  paid  or  incurred  in  respect  thereof  by  s 
mortgage  of  the  said  estates  or  a  part  thereof,  and 
directed  the  phiintiffs  to  raise  so  umch  of  the  fst.ite 
duty  on  the  whole  entatea  (indadiug  Mrs.  Locker's 
jointure)  as  they  shjuld  think  fit  out  of  the  oonsoU, 
and  the  residiie  of  the  duty  to  be  raised  to  the 
defendant  J.  8.  Willett  by  mortgage  of  the  Little 
Aston  estate  on  the  request  of  the  plaintiffs. 

The  court  then  proceeded  to  consider  the  remaining 
queationa  z^ed  liy  the  i 


Jn-f  n-Ciiritnrll,  for  the  trustees. — Assuming  that 
the  defendant  Willett  pays  the  duty,  then  he  will  he 
entitled  under  section  14  of  the  Finance  Act,  1S94, 
to  n'c  ver  the  rateable  part  of  the  estate  duty  from 
the  annuitantrt.  Mrs.  Locker  may  escape  payment 
of  duty.  :iS  hor  annuity  ia  given  to  her  fre*  from 
any  deduction  «oept  inoome  tax ;  but  it  ia  ni4  so 
in  the  ca<M  of  Mn.  Pterker-Jervit'a  anouity.  There 
rire  t'v  I  views  re.^arrlin;;;'  the  valuation  of  the 
annuity  for  the  purposes  of  duty.  One  is,  that 
the  duty  is  leviable  on  the  actuarial  value  of  the 
annuity ;  the  other  is,  that  the  joinlreaa  ought  to  be 
treated  as  life  tenant  of  so  muoh  of  the  eetate  as 
pnxlucei  the  annuity;  and  in  the  latter  case  she  wouM 
get  the  benefit  of  tlie  cliar<;e  under  either  sub-section 
1  or  sub- sect  ion  f>  of  sectuui  the  result  btung  that 
^  she  would  pay  interest  on  the  rateable  part  u£  the 
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iluty  with  which  she  ia  oliarged.  InMUiucU  as 
the  tenant  for  life  dofs  not  in  effect  pay  the  duty 
out  of  hit  own  pocket,  aad  i«  merely  charged  vnth 
mterest  on  the  duty,  »  an  annuitant  ought  to  be  put 
ift  Am  Mine  position  pro  fa/(/o.  Section  2,  sub-section 
It  Md  Motion  7,  sub-seotion  7  (6),  se^  to  bear  out 


/'  ,'■  •'''  //^f/'"",  for  the  (lef*'iitlant«  Mrs.  Locker 
itiii  ills.  i^nrktT-Jervis. — Mrs,  Lacker  ia  not  liable  to 
psy  any  duty  at  all ;  she  is  eudtled  to  her  annuity 
tree  from  any  deduction  wbataoerer,  except  inuome 
tex.  There  could  have  been  no  possible  deduction 
\  for  dnt^,  that  could  have  been  in  the  settlor'ti 
1nTnr$  !iann>Urs,  4t>W.R.  180,  [1898]  1  Ch.  17, 
a  gift  of  the  net  sutu  of  £2,000  was  held  to  bo  u  gift 
£ree  from  suoceoaiou  ditty.  There  are  exjiresa  words 
in  this  gift  that  no  deduction  shall  be  umde.  The 
jointress  cannot  in  any  event  be  required  to  do  more 
than  pay  interest  oa  the  sum  charged  for  duty.  If 
the  trustees  do  not  pay  the  duty,  the  jointreea  is 
botmd  to  pay  it,  and  if  she  docti,  she  is  entitled  to 
a  tirst  charge  on  the  property  under  section  f>,  sub- 
seuliun  I,  and  untier  section  6  she  is  entitled  t>j  the 
like  charge  as  if  the  «rtate  doty  had  been  raised  by 
Bicaiwof  m  mortgage  to  htr.  The  principle  of  the 
A0t  ii  Chat  iho  duty  Is  charged  on  the  estate,  and  the 
limited  owners  have  to  support  the  bmili'ii  of  the 
charge  »o  long  as  they  g«t  tin-  lucome,  and  the  jiorson 
who  gets  the  •  rj>u»  bears  the  duty  when  he  ^'  ts  the 
'wpM  and  not  before.  The  actuarial  method  of 
valoAtion  is  a  hasardooa  arrangement,  and  might  not 
•oik  with  fairnoM.  warn  to  be  charged  will  he 
•Kettanwd  oo  a  rimilar  basis  to  that  rm  which  the 
c-state  is  capitalized.  The  i  ouiiiiis^tioners  have 
capitalized  the  estatu  at  tweuly-fuur  and  a->balf 
jears'  purchase. 

Je$teU,  for  the  defendant  J.  S.  Willett.  the  assign  op 
of  the  tenant  for  life. — This  estate  duty  is  not  a 
dedoctioD  within  the  meaniiirr  of  the  clause  in  ihr 
settlement;  it  can  be  recovered  under  section  li,  sub- 
section 1,  from  the  jointress,  for  there  is  no  "  express 
pcoviaoii  to  the  oontraiy"  within  the  meaning  of 
that  siibi>SBetioo.  The  words  an  not  wide  enough 
to  escape  the  principle  of  this  Act.  fn  rr  Siw  uJ' n 
does  not  apply,  because  there  the  words  wtTc  "  net 
sum."  Till  J  intresa  ought  to  pay  this  duty.  The 
oomiuissiooera  have  treated  it  as  a  separate  estate, 
ttataiore  she  only  has  to  pay  £4  per  cent,  instead  of 
£!  per  cent.,  whkll  woold  have  Dean  the  rate  had  it 
been  aggregated  with  the  rest  of  tha  estate,  so  that 
she  derives  an  advantage  in  that  reboot. 

S.  R.  Earle,  for  the  infant  tenant  in  iaW  in 
remainder. — The  general  policy  of  this  .Vet  is  that 
th<  fsUte  duty  shall  fall  \ipon  the  bvm  tiriaries  :  In 
rt  The  CuauU^  o/  Ur/oni,  -H  W.  K.  [IbUGj  I  Ch. 
2o'.  It  could  not  have  been  the  intention  of  the 
ssttioc  in  1861  toezampt  the  jointreas  from  this  duty, 
and  Hmto  are  no  w«nraa  trinefa  woold  justify  such 
exemption  :  In  re  M^yr!'  ':.  15  Tl.  I'itl,  [1897] 
1  Ch.  9f*.  She  ought,  therefore,  to  bciir  tlie  burden  of 
tiie  duty. 

He  also  referred  to  Yaixey  ou  Settlements,  pp.  9'2:j 
and  925,  and  to  the  caaee  tbeie  cited,  and  also  to 
Gkadom  r.  J^ham,  31  W.  fi.  269,  22  Ch.  ]>.  2ti0 ; 
FmUmg  T.  Taylor,  11  W.  B.  70 ;  Lord  LomUY,  Duehesa 
o/LtnU.  10  W.  R.  3r>7,  2  Dr.  *  8m.  62;  and  /u  re 
BannentMua  EttaU,  21  Ch.  D.  Ido,  30  W.  R.  Dig.  "223. 

Stallard,  lot  the  mortgagees  of  the  Ufc  estate. 

Kkkkwich,  J. — There  are  two  questions  to  be 
deciil-  ■  now-,  1)  tii  aiis;:ig  under  tho  Finance  A.ct,  but 
ctberwiee  of  an  entirelj  different  character,  even 
Amj  both  ooooem  anmiiti^  and  botii  tfaoie 


anuuities  are  jointure  rent-charges.  I  wiU  deal  first 
with  the  question  of  whether  Mrs.  Locker  is  entitle<i 
to  be  paid  her  annuity  or  jointure,  free  from  any 
dednotum  in  respect  of  the  estate  duty  leviable  on 
the  property  out  of  which  that  annuity  is  payable, 
and  ou  which  it  is  charged.  That  stands  entirely 
iil>'ii>'.  aiid,  assuming  for  the  moment  that  she  is 
bound  to  contribute  to  the  estate  duty,  the  quustiou 
which  wiU  arise — namely,  in  what  proportion  she 
ought  to  pajr— ei^uaUr  arises  as  regards  the  other 
annuity.  BO  that  that  may  be  considered  as  completely 

distiiiet. 

Without  looking  for  the  uioiuent  at  any  authorities ; 
witliMji,  lor  th<i  mnmeiit,  referring  t<j  the  Finance 
Act,  let  tue  consider  the  contract  between  the  partias» 
beciiise  this  is  a  contract.  This  is  a  setuaoiant 
whereby  an  aaimity  is  charged  in  the  proper  fonn  on 
the  estate  for  the  benefit  of  Mn.  Lodker,  who  is  a 
contracting  pjirly.  If  the  parties  in  so  many  words 
said  that  thu  annuity  is  La  b«  paid  frets  of  any  charg*3 
whatever — that  is  to  say,  if  the  owner  of  the  property 
who  charges  that  property  with  the  annui^ 
has  contracted  that  to  many  hundred  poondu 
—say.  jglOO— ahall  oomt  to  tba  hands  oi  tba 
person  in  whose  fevonr  be  nuikes  the  charge,  it 
is  rather  startling  to  bo  toM  tliat  that  contract  shall 
not  take  (-fTfct,  and  that  some  deduction  shall 
nevertheless  bo  ma<li-,  ami  that  th<'  persou  entitled  to 
the  charge  shall  nut  receive  illUU,  but  something 
less.  Many  persons,  no  donbt.  tbiu  that  thsy  am 
going  to  receive  certain  sants  annually  or  qitartsiljri 
and  do  not  receive  it  because  the  revenue  makes  certain 
deductions.  I  sujipo-^e  that  any  member  of  the  bar 
on  recQi>-ing  an  appoiutmeuL  to  the  bench  might  thmk 
he  was  going  to  receive  a  salary  of  a  certain  amount, 
bat  he  wotud  soon  find  out  his  mistake,  because 
the  revenue  takes  care  that  be  does  not.  The  money 
is  retained  as  against  him  and  a.*  ao^ainst  everybody  else 
fur  inromi'  t;ix,  and  all  the  deciaions  as  regards  income 
tax  have  gone  on  this  footing,  that  although  it  is 
possible  to  provide  lor  the  payment  of  an  annuity 
dear  of  inooma  tax,  it  has  to  be  done  by  somewhat 
cumbrooa  maohinaty,  and  really  yon  have  to  ptonde 
that  in  addition  to  iho  annuity  wiiidi  was  neoessttily 
chargeable  with  the  income  tax,  there  shall  V?"  mised 
a  fui-ther  annuity  f  (luivalent  to  the  income  laj.,  but, 
of  c(;urse,  a  varying  annuity  iiccordiug  lus  the  iticomi' 
tax  rises  or  faUs.  Vou  must  get  a  contract  to  ttiat 
effect,  although  perhaps  not  in  those  words,  if  you 
wish  to  free  the  annuity  from  inooma  tax — ^that  is  to 
say,  to  enable  the  annuiUmt  to  receive  an  umuity 
wuhout  any  deduction  for  income  tax  ;  but  that,  so 
far  as  I  aiu  awatu,  has  never  been  extended  to  any 
other  tax  of  any  kind  whatever,  and  it  has  never  been 
said,  so  far  as  I  know,  and  no  counsel  has  ever 
suggested  that  it  has  been  said,  that  other  taxes  are 
not  deductions.  By  some  legal  interpretation  it  has 
been  heidagaiu  and  again  that  income  tax  is  not  a  de- 
duction. To  tnk.' one  examph>.  Wood,  V.C.,  says  in 
tho  case  of  Turner  v.  Mttii%muji,  ii  W.  M..  2j2,  1  J.  & 
H.  334,  ({uoted  by  Kay,  L.J.,  in  Gltadow  v.  Leelham: 
"This  court  always  holds  that  income  tan  is  not  a 
deduction."  It  really  is  not  in  one  sense,  becavsa  it  is 
a  sum  paid  by  the  person  entitled  to  the  annuity,  paid 
in  respect  of  the  income  whicii  ho  receives.  It  is  not 
really  chargeable  until  ho  receives  the  income.  In 
that  sense  it  is  logically  and  technically  not  a  Ueduc- 
tion.  Every  other  tax  that  prevents  the  annuity 
coming  into  the  hands  of  tho  annuitant  clear  lias 
always  been  held,  so  fv  aa  I  am  aware,  to  be  a 
deduction. 

Turning  to  this  settlement,  I  find  that  the  parties 
have  conlractei]  tliat  Mrs.  Ix)cker  x.hii\\  be  j>aid  tiic 
jC1iOOO  a  year  without  any  dedootiou  whatever,  except 
inxw^eetofiMamatax.  &eiralsttoaM»npttoniafeait 
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dear  of  inconi'?  tiix  ;  imd  uot  only  that,  there  not  bemg 
any  desire  to  make  any  other  exemptioD,  the  usiuu 
words  are  pat  in  the  secernent.  Then  it  in  uiiL  that 
that  does  not  refer  to  the  estate  (luty  becaugo  that  is 
not  a  deduction.  It  ia  unnecessary  to  say  more  ou  that 
point  thttu  I  hitvi'  already  said.  But  then  something 
more  was  said,  that  this  was  a  settlement  made  in  the 
year  1861,  and  it  was  impossible  that  the  aantraotiDg 
Mfftiea  ahoald  have  oamtemplatied  sooh  a  dutrge  M 
thif  eatatte  dvty,  which  u  impoted  more  than 
thirty  y«ar»  afterwards.  It  is  a  suiEcieut  aruswer 
to  eay  that  the  partie«  dtd  uot  uoutumplato  that 
or  anv  other  duty ;  what  they  did  contemplate 
ma  that  the  annaity  sbonld  be  peid  wittioat  any 
dedvotioD  ulietevar.  I  flunk  it  Is  only  hdi  to  ny 
that  they  must  be  taken  to  have  contemplated  aornc 
possible  deduction  for  tax,  bocauBO  thoy  have  excepted 
deductions  in  rospeot  of  income  tax,  which  shows  that 
some  deductions  for  tax  were  in  their  minds.  But 
one  need  not  dwell  much  on  that,  beoaoee  they  have 
OOnteaoted  for  it  to  be  paid  without  any  deduction 
whatever,  and  if  the  argument  prevails  that  Mrs. 
Locker  is  to  take  il,CM>0  a  year  less  some  sum  to  be 
a8r»rtaiiied  tor  the  estate  duty,  she  will  not  get 
£1,1  KM)  a  year,  she  will  get  £1,000  »  year  with  a 
deduction— that  lew  foow  eiiai  in.  veafwot  of  the 
eetata  duty.  1!liet  wenu  to  me  not  to  be  in  eooord- 
KDoe  with  the  oontnct.  Hem  I  have  these  simple 
words,  "  without  any  deduction  whatever,"  and  I 
think  that  means  on  the  contract  that  there  was  to 
be  no  deduction  in  the  events  whioh  heve  hA]^ened 
in  respect  of  the  estate  doty. 

But  then  I  am  told  that,  apart  from  thii  contract,  the 
Act  is  ag«in«t  myinterpret*ition ;  and  that  depends  upon 
section  1  1  vhicn  I  wiU  not  read  at  length,  but  which 
providea  that  where  the  person  who  pays  the  duty, 
the  whdOi  ttten  he  may  recover  from  the  person 
entitled  to  amn  charged  on  the  property  a  rate- 
able proportion—that  is,  a  proper  proportion  whioh 
the  owner  of  the  charge  ought  to  provide;  but  that 
must  be  under  a  disposition  not  containing  an; 
rxpress  provision  to  tne  contrary.  It  is  argu 
that  the  clause  in  the  aefetlement  "without  any 
dedaotion  whatsoever,**  it  not  an  "expru^u  pro- 
vision to  the  contrary."  It  is  not  express,  no  doubt, 
in  the  sense  which  I  mentioned.  Mid  which  wan 
argut- 1  the  right  one,  that  there  is  no  express 
mention  of  the  estate  da^,  and  there  could  not  bs, 
because  of  the  date.  I  aee  no  diffioolty  niymlf  in 
saying  that  an  express  provision  is  that  which 
expressly  provides  against  any  deduction,  fairly 
including  tin-  oriM  fn  question  ;  and  it  it  not  necessary 
to  say  that  liicre  uiiust  ba  au  express  pruvittion  as 
regards  estate  duty.  One  observation  probably  will 
be  sufficient  to  deal  with  that.  If  that  argument  is 
sonnd,  no  settlement  dated  before  tiie  passing  of  the 
Act,  or  lit  any  rate  before  it  was  known  to  the  public 
that  this  estate  duty  was  contemplated  by  Parliament, 
could  possibly  contain  an  express  provision,  because  it 
would  have  been  impoMiUe  before  it  was  paaaed  by 
Fariiament  for  anyone,  even  the  moat  ioMuioas  oon- 
veyancer,  to  frame  words  which  wotiid  -"Ti  rns-^ly 
mention  the  estate  duty  which  was  aitt^i  wards 
imp'..'HLM.l. 

Now,  the  other  pomt  is  a  very  much  more  ditHcalt 
one.  We  are  dealing  now  with  the  queation  how  the 
dtt^  chargeable  to  the  jointress  is  to  be  ascertained — 
a  qneetion  which  has  not  been  dealt  vrith,  and 
probably  did  not  occur  to  tVie  framers  of  the  Act  in 
its  full  didiculty,  and  therefore  we  have  no  provision 
directly  dealing  with  it.  All  one  can  do  is  to  see 
what  was  the  intention  of  the  IiSigialatan^  Itaving 
regard  to  the  general  aoheine  of  the  Aot  and  to 
those  special  provisions  which  at  all  bear  in  m  it. 
The  question  is  this— I  am  not  now  dealing  with 


Mrs.  Locker — With  whit  duty  Mrs.  Maude  Parktr- 
Jervis,  who  is  entitled  also  to  a  Jointure,  ia  to 
be  charged.  She  most  be  chaigea  witii  some— 
that  is  to  say,  she  must  pay  some ;  some  dednctioo 
must  be  made  in  respect  of  her  duty.  It  is  practi- 
cally immaterial  for  this  pur|i  j,.  whether  the  duty 
is  charged  on  the  whole  or  any  part  of  the  estate.  I 
do  not  wish  to  encumber  my  view  of  the  i 
anr  distinction  on  that  gronnd» 

The  first  point  whioh  ooottisto  me  aa  a  guide  i 
that  the  estate  duty  is  by  the  Act  charged  on  the 
]>foperty.    tt  is  quite  unnecessary  to  go  through  the 
Act  for  the  purpose  of  showing  that  it  is  the  property 
which,  aa  a  whole,  passes  by  the  death  whioh  is 
diarged  with  the  estate  duty.  ThoLegialatnra  does  not 
concern  itself  as  between  the  owner  of  the  estate,  th? 
tiixpayer,  or  the  property  paying— if  I  may  use  th&t 
expressi  ju — thnt  is,  the  taxed  property.    It  di>os  not 
concern  itself  with  any  questioa  aiisiiig  between  the 
Uxed  property  and  the  uflenat  mnons  interested  io 
that  property  for  the  parpoae  m  asoertaiaing  what 
is  to  be  paid  to  the  revenoe.   The  Legislatore  takm 
the  estate  as  a  whole  passing  on  the  death,  and  ssyt 
that  property,  whatever  it  is,  shall  be  charged  with 
duty  at  a  certain  rate.   On  that  jptinoiple  the  duty 
is  aaoertatuad,  and  it  has  to  be  pMd  by  aooM 
person.  It  is  immatacial  whether  it  has  to  bapaal 
by  the  tetiant  for  life.    Then,  not  for  ihf^  Rakf  of  the 
revenue  at   all,  which  is  already  thoruaghiy  pro- 
tected, but  for  the  sake  of  assisting  different  persons  to 
bear  their  own  burdens  in  the  proper  rateable  propor- 
tions, the  Act  contains  several  provisions  distnbatixig 
those  burdens,  and  the  question  is  how  those  bordsaa 
are  to  be  distributed.    Mrs.  Maude  Parker-Jervis  tt 
entitlol  to  a  jointure  of  80  much,  chargaable  on  the 
estate,  the  whole  of  which  is  chargeable  with  the  duty. 
One  very  ready  way  of  ascertaining  her  proportion  if 
to  say :  "  Tou  are  entitled  to  a  jointore  of  £1,000 
a  year,  payable,  it  may  be,  oat  of  property  t^ioh 
lealizes  more  than  that,  and  you  must  bear  the  burden 
in  exact  proportion  to  the  capital  value  of  your 
jointure.   The  duty  is  charged  on  the  capital  valoe  of 
of  the  whole.  Toaara  entitled  to  something,  whioh, 
though  it  ia  an  aaaoal  oherge,  and  an  annval  oiiaige 
of  a  limited  duration,  yet      iipiiblr"  of  valnation  by 
the  simplest  possible  mean^    iha'.  i'-  to  say.   by  ao 
actuarial  assessment,  and  you  must  [itiy  th->  duty  on 
that."    Of  coarse,  for  many  purposes,  the  actuahai 
aeseaament  is  the  vaiy  beat  possible  way,  and  if  yoo 
apply  it  to  a  very  large  number  of  oases  so  aa  to  atnke 
an  average,  it  would,  on  that  average,  work  with  very 
great  fairness.     Th'Tt'  I^.  r;'i  duub'.  rtbjut  tLfif.  There 
IS  nothing  which  modem  expenenoe  has  proved  mote 
satisfactory  than  if  an  avenge  ia  struck  upon  pmp* 
principlos  applied  to  a  latfo  anmbar  of  OMSt  it 
ooinee  out  awoltttely  traa.  i  wiO  not  waale  time  by 
going  into  tbem,  but  many  caer^i  hnrn  comi?  before 
me  to  illustrate  that.    It  would  work  fairly  enough 
in  that  way,  but  the  question  is  whether  that  oogbt 
to  be  applied  to  a  case  which  is  one  of  a  large 
number  of  oases  where  neither  party  can  poaaiMy 
have  the  benefit   of  the   average.    It  is  ail  very 
well  to  say  that  if  you  take  a  score,  or  fifty,  or 
100  jointresses  and  assess  their  jointun^  on  that 
principle,  they  would  not  between  them  pay  too 
much  or  too  little,  but  would  pay  really  exactly 
what  they  ought  to  pay;  but  it  ts  another  thing 
to  say  Mrs.  Maude  Parker-Jervis  will  or  will  not  pay 
too  much.    It  is  quite  possible  that  «lii   msiy  j^ia.y  a 
great  deal  too  much — I  mean  maoh  more  than  is  fair 
and  much  more  than  is  a  reasonable  proportion 
attribotaUe  to  her  interest.    On  tht  other  hatDid«  if 
ahe  live  to  an  old  age,  it  is  quite  poaaibb  flmt  Ao  may 
have  an  tilvftiitage  and  pay  too  little  ;  but  it  sect':'  to 
me  it  is  so  problematical,  so  speculative,  tltat  I  ought 
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not  to  adopt  tljdt  view  if  therw  is  any  otlier  |  ossible 
Tiew.  Xow,  I  think  tljerf  in  another  posstblo  view, 
and  I  think  it  is,  on  the  whole,  a  reasonable  one  and 
Qw  ^^  hich  I  ought  to  adopt.  I  do  not  propose  to  go 
through  the  different  sections  of  the  Act.  They,  no 
ioolai,  will  have  again  and  again  to  be  oonttrued 
beCoie  we  get  to  an  ezaofe  Interpretation  of  them ; 
bat  it  seems  to  me  tolerably  clear  that  this  lady  is 
entitled  U>  a  charge  on  the  estate  for  the  duty  which 
she  pays,  and  that  whatever  juiit  of  tlie  duty  she,  or 
tnybody  else,  pays  is  \iy  the  Act  impoaed  ou  the 
estate,  and  is  paid  out  of  the  inheritanOB.  B  the  u 
HeUe  to  pa>y  um  datj  in  the  fiiat  inetMUW  on  the 
whole,  ihe  wooM  he  entitled  to  a  charge  for  what  abe 
pays.  That  aeems  to  me  to  be  so,  apiilying  this  ntli 
section,  to  whioh  Mr.  Cartronll  has  reft  rred  uiu.  She 
LI  in  the  position  of  ii  j)er§on  having  ii  cdurgo  on  the 
estate.  In  respect  of  that  charge,  duty  will  have  to  be 
prid.  She  is  entitled,  so  it  seeuiito  ue,  to  say,  "  You 
charge  that  duty  on  the  whole  eetste,  end  eo  far  as  I 
am  a  mortgagee,  though  of  a  limited  oharaoter,  I 
must  keep  down  the  interest  on  that  cbitrge,  I 
ihall  only  do  it  during  iny  life,  it  miiy  be  (i  short 
time  or  a  long  timo."  Thi-ii  the  answer  to  that 
it.  "  Yes,  but  on  yoor  death  there  will  be  nobody 
ieft  to  pay  that  interest,  and  the  result  will  be  tiiat  it 
will  have  to  be  borne  by  the  inheritance,  it  may  be 
by  a  tenant  for  life  in  pitMieMiion  or  by  a  tenant  in 
tail;  but  jiractically  iu  !• i'  lauguago  it  will  have 
to  be  burue  by  the  iuhentance."  That  is  quite  fair. 
I  think  that  is  exactly  what  is  the  scheme  of  the 
Act.  The  aoheme  of  the  Act  ia  that  it  shall  ba  levied 
on  the  ioheritenoa^  and  the  inheritenoe  shall  hesrit. 
I  think  it  would  he  going  contrary  to  the  general 
scheme  of  the  Act  if  I  were  to  say  that  any  part  of 
the  duty  as  a  whole  on  the  capital  sum  ought  to  be 
borne  by  any  person  having  a  limited  interest.  No 
doubt,  m  one  sense,  every  person  having  a  limited 
iataraat  hears  a  proportion  of  the  dutj.  He  bears  it 
in  proportion  to  iiw  Ihntted  inleraet.  The  tenant  for 
hfe  unfortunately  is  perfectly  aware  he  bears  a  heavy 
burden.  He  b^irs  it  in  this  wny,  that  instead  of 
living'  tbi'  Lli'tir  ir.riiiin:  v/liii  ]i  his  prwlecessor  had  — 
I  ani  -J  nking,  of  course,  of  estates  free  from  tnoum- 
braoces  -  he  has  it  less  a  charge  on  the  property 
iriuchhas  to  be  railed  by  mortage  or  oUierwise; 
tad  the  iMoH  It  he  has  to  pay  his  £4  per  cent.,  or 
whatever  it  is,  on  that  charge  during  his  life.  H  the 
property  is  sold  he  has  lens  incoaie  froiu  the  property, 
li  It  l-»  pnid  out  of  capitMl  money  there  is  «  cesser  of 
interest  ttriaiug  frum  that  ca[>itaf  money,  but  in  either 
•Me  the  burden  of  the  duty  is  cast  upon  the  iuherit- 
«Me>  If  the  ^ew  which  1  take  is  the  ri^t  one*  and 
tihae  ladr  hat  to  hear  h«r  proportion  of  ^e  doty 
daring  ncr  life,  the  same  tiling  will  follow.  The 
tnb»^t&nce  for  thin  purprme  may  be  taken  to  be  tlie 
tenant  for  life  in  po-tKi-saion  and  the  jointress,  botSi 
of  thetu  being  limittHl  owners.  The  juintre»a  is  a 
Kniited  owner,  and  she  will  pay  interest  on  the  sum 
toMrtained  according  to  her  zsteeble  nopwtion  of 
the  eotiie  property.  Tkb  test  wHl  he  that  of  which 
thelenrLiit  r  'ifo  reiuBins  in  possession,  and  he  will 
have  to  [ttky  luteregt  on  tlie  suin  (;harged  ou  that 
proportion,  and  so  during  the  joint  lives  they  will 
di\-ide  the  charge  in  a  fau  way.  If  nhe  dies  tirst  he 
wiU  pay  the  interest  on  ^e  whole.  That  seems  to  me 
to  be  the  scheme  of  the  Aot,  end  having  gone  through 
these  different  dauses.  wbleh  I  do  not  propoee  U>  go 
through  again  in  detail,  thoy  all  teem  tv  ine  to 
point  that  way,  and  I  have  not  seen  any  clause  which 
m  the  slightest  degree  contradicts  it.  I  repeat,  there 
is  ia  no  provision  in  the  Act  to  that  effeet .  It  aeems 
tome  to  have  been  left  very  much  at  Urge.  I  have 
to  confud<%  how  best  to  ascertain  that  whioh  ia  nn* 
lioabiedly  true— namely,  that  the  jointreBB 


a  fair  proportion  of  the  duty.  T  think  that  is  the 
way  to  do  it.  We  know  lu  re  (there  is  no  doubt 
about  it)  wimt  the  value  is.  Tlu>  •,  ii'ios  have 
ascertained  that.  But  if  you  do  not  know  it,  you 
will  have  to  ascertain  what  is  the  proportion  of  the 
inheritance  of  the  whole  estate  whieh  is  rsqoiied  to 
pay  the  duty  on  the  jointure — ^that  is  to  say,  so  mtioh 
of  the  eatatti  as  is  represented  by  the  jointure.  That 
sum  will  be  actually,  ur  will  be  supposed  to  be,  raised 
by  mortgage.  It  may  be  paid  by  appropriation  of 
capital  money,  and  she  must  pay  interest  on  that  sum 
at  a  fair  rate.  There  being  no  provisioa  ol  the  Und, 
that  difHoolty  also  arises,  but  I  sappoeethe  proper 
way  would  be  that  she  should  pay  £4  per  oent.  est 
the  cluirqe.  In  the  present  case  Mrs.  Maude  Parker- 
Jervis  will  pay  interest  at  the  rate  of  £!i  2s.  6d.  per 
cent.,  as  that  is  the  rate  at  whioh,  aS  I  Wldentaad, 
the  money  can  be  raised. 

Solicitors,  Stuart  ik  TtUl ;  WaH»nt,  Johnson,  Bubb, 
WhaUon;  Pitman  *  8on$!  J*  B,  Liei^fiM, 


IN  BANKBUPTOY. 

Q.  B.  Div.  # 
(Wright,  J.)  \ 

Tn  re  NORDMANK. 

A'x  itarte  II.vSLfCK.  (a.) 

liauLrujii'  1/  —  I'raclice  —  <  'i-hIi  -  Taxation —  Retaining 
fft» — Discrttivn  of  master  —Uttukrujitrt/  liules,  ISStJ 
and  lim,  r.  363,  and  Scale  of  Sdicitort'  Costs, 
Gettmd  BeffutaUm$^  rr.  1,  2. 

Oil  (he  taxation  in  baiJcruptiy  of  fht  bill  of  costs  of  a 
solicitor  of  the  trustee  in  batdcrupici/,  the  taxitig-master 
has  a  diteretion  to  allow  retainers  to  counsel ;  hut,  unlet* 
under  wry  tKcegtiawai  cireiuMtunoes,  sucA  rtkuner*  wiU 
not  beaUowtd. 

Ea  /M/r//' application  to  reverse  th.  iL  cision  of  the 
t«xiug-master  of  the  Uigh  Court  in  bankruptcy  who 
had  disallowed  a  retaining  fee  paid  to  ooansel  by  the 
solicitor  of  the  tnutee  in  the  bankruptqy  of 
Nordmann. 

The  taxing-master  had  disallowed  the  retaining  fee 
on  the  ground,  that  it  was  the  almost  universal 
praotiae  m  bis  oiflioe  not  to  allow  soah  fees. 

CnKriji  f/i.otif  (solicitor),  for  the  application. — The 
taxing- luanter  in  bankruptcy  has  the  same  discretion 
as  the  utber  taxw: inFistcr^!  L-f  tli^  High  Court  to 
allow  retaining  fees  :  see  The  Annual  I'ractioe,  1898, 
p.  200 ;  and  the  Bankruptcy  Rules,  1886  and  1890, 
8cala  of  SoUdtors*  Costs,  General  B«gnl«tk>nB,  rr.  1 
and  2,  which  provide : 

1 .  "  All  costj)  save  as  in  thig  scale  provided  whioh 
shall  be  pro])erly  incurred  under  the  provisions  of  the 
Act  or  Kulea  shall  be  allowed  on  the  'Lower  Scale* 
in  Appendix  N.  to  the  Rules  of  the  Supreme  Court 
1883." 

2.  "  All  ooort  fees  and  other  proper  disbniaemeoti 
shall  he  allowed  in  addition  to  the  lemnneratlon  hi 

this  scale  provided.'* 

[Mr.  R^istrar  HoFB  referred  the  court  to  nile  353 
of  the  Bankruptcy  Rules,  1886  and  1890  :  "  When  no 
provision  is  uuMie  by  the  Act  or  these  rules,  the  present 
law  procedure  and  practice  in  bankruptcy  matters 
shall,  in  so  far  as  applicable,  remain  ir.  frri  i\  An  1, 
have  as  provided  by  these  nUes  or  rules  amending 
them,  the  Rules  of  the  Supreme  Court  shall  not  ifiply 
to  any  proceeding  in  banknq;»toy."] 


(a.)  Beportod  hj  P. 


M.  Frakckx,  Ss^., 
at-Law. 
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H.I<.  Eabimam  PHOTOoaAFmo,      Ck>.  v.  OoMPimusBrGniBAi.  of  Paxsvis,  Dmom,  *a  H.  L 


[WRionr,  J.— T  tbink  I  had  better  seo  the  taxiug- 
maater  aod  find  out  what  bis  reaaona  are  for  diaallow- 
ing  tfaetB  foM.] 

Oct  31.— Wbiottt,  J.— Tu  this  case  I  huve  h.;  .  ::  the 
taxing-master,  and,  it  seems  to  u»©,  looking  ut  the 
rules  to  which  I  hsTfl  beea  releized,  I  oaunot  properly 
aay  that  the  tanog-marter  would  not  have  a 
discretion  to  aUow  retaining  feea,  bat,  having  regard 
to  the  lonjj-pRt!!>:!i  :^:f  1  ]iractioe  in  the  taxing- 
master's  office,  I  iLmk  it  h  dijioretion  which  OQgbt 
only  to  be  (>xoi  ci  sed  in  very  exceptional  cases. 

Upon  the  fttuts,  however,  in  the  present  oaae,  I  see 
no  naaoD  to  interfere  with  the  decision  of  tlie  tezing- 
master ;  but  a«  the  applicant  desires  it,  the  case  must 
go  back  to  the  master  for  review.  There  will  bo  no 
costs  of  this  aii[)lic.iti*on, 

8oli«itor  for  the  linstae,  Qwrgt  OMtie, 


July  1,5,  1808. 


Mowt  of  1.01^0. 

From  C.  A. 
(England) 

Eastman  PitoxoGKAPuic  Matebials  Co.  v.  Comp- 
troi.i.kii-Gk.veu.vl  of  PA<nsnn»  Dwaam,  akd 

Th.\T)E-MaBK8.  (a.) 

Tradv  -  murk  —  Jkgtdrati'on  —  "  SoHo  "  —  "  luvtukd 
word"  —  PaUnt4,  Designs,  and  Trudt-Marks  Act, 
1883  (46  &  47  Vid.  c  d),  «.  04,  Patentt^  Daiqnt 
and  Trade  Mark*  Act.  18S8  (81  di  82  Vfct.  c.  iO), 
S.  10,  Bub-stciion  1  (d)  (e). 

The  tcord  "  Stdio"  />  <iii  inrmkd  wurd,  ivilltiu  the 
rutad.i,  ;^-/nys,  and  Tradf-Mnrlu  Acts,  1883,  «.  04, 
tM  amended  by  «.  10  of  the.  Act  of  1888,  and  may  be 
rtgUtered  u»  a  trade  -mark  in  respect  of  phctographic 
paper.  It  doet  tut  ittdietUe  the  charaeter  or  ouajt'to  ojf 
tMgttode. 

Sub-aectiun  1  (d)  and  {>■)  <■/  s'd'i^jn  10  oT  the  Patenti, 
Thsiijns,  and  Trade-Marks  Act,  1«SH  {which  is  substi- 
tuted /or  a.  64  o/  the  Ad  of  1883),  are  not  to  he  read 
togtthert  and  dtere/ore  "an  invented  word"  may  be 
regietered  though  tl  ha$  refmnee  the  character  or 
qimtity  of  thr  g<u:dA. 

In  re  Farbtnfubrikou  Application  (42  W.  IL  40iS 
[1894],  1  <  A.  Gl,-))  overruled. 
Dteitioii  o/the  Court  of  Appnl  (4£  W.  R.  Dig.  163) 


This  WHS  au  Hppoal  from  a  judgment  of  the  Court 
of  Appeal  affirniingiui  order  of  Kekewiuh.  J.,  refosing 
an  application  by  the  present  appellants  for  an  order 
diiMtiiigthaComptroller-Oeueralof  P-it^nta,  D.  mgns, 
Mid  ^ado-Marks  to  proceed  with  the  registr.ttion  of 
the  trade-mark. 

The  facts  are  set  oat  in  some  of  thair  lordships' 
jmlgnmtB. 

Mmrlton,  Q.C.,  and  D.  M.  Ktrli/.  for  tlie  appellants. 
— "Soho"  is  Ml  "invented"  word  within  the  meaoing 
of  olaases  (-/)  »ud  (e)  in  section  (j  l,  Rubaoctioo  1  of  the 
Patents,  Designs,  and  ItMb-Marks  Act,  18ti3.  as 
amended  by  seotton  10  mbMOtion  I  of  the  1888  Act 
Sections  {d)  and  (e)  must  be  read  separ^t^Iy. 
In  re  Meyerstein's  Trade-Mark,  38  W.  R.  440,  13 
Ch,  T).  i;04  ;  In  re  Farbmfabriki „  Vormuh,  dr.,  Appli- 
cation, 42  W.  E.  488,  [18U4]  1  Ch.  64j.  were 

TBSmWI  M>» 

SJr  n.  F.  WiUfr,  A.G.,  and  Sir  7?.  /;.  Finfay, 
SJi.  {iuylf  Joyce  with  them),  for  the  resi>oijJiiit. 

io.)  fieported  by  C.  H.  O&AFioir,  Esq..  Batxioter- 


No  reply  was  oaUed  for* 

The  House  took  time  for  consideratiOD* 


Earl  of  HaLSBIT&T,  IaC. — ^Ihis  is  an  appeal  fron. 
the  Coruptroller-QeQeral  of  Patents,  Designs,  Aa: 
Trade-M>*rks,  who  has  refuted  to  thn  (  ehautj  to 
permit  the  word  "Solio"  to  be  registered  u 
applicable  to  their  photographic  paper.  B«for« 
deaiiDg  with  tho  dooiaton  ifewlf » I  tbiak  it  desii^ 
from  wbat  oooumd  tn  the  oonne  of  tiie  argnment,  to 
say  sompthing  as  to  what  sources  of  construction  w 
are  eatith-d  ia  apj»oal  to  in  order  to  (X>aBtrae  a  statute. 
Among  tho  things  which  have  passed  into  canons  of 
construction,  as  recorded  in  Heyd(nC$  ca*e,  3  Oo.  £ap. 
7u,  we  are  to  see  what  was  the  law  before  the  Art 
was  »a8s<>d,  and  what  was  tho  mischief  or  def  c' '  - 
whion  the  law  had  not  provided — what  reinw, 
Parliimcnt  appointed,  and  tiii>  1 1  ason  of  the  remsdj. 

Now,  the  L»w  before  the  Act  now  in  question  wu 
paseed  was  one  wbkh  Lad  given  rise  to  oonsidsrsU« 
Utigatioii,  and  is  oontoined  ia  Motion  61  ol  tlit 
Fetents,  Designs,  atidtVadeolfarks  Act,  1883.  Ssetkn 

64  of  that  Act   provided   that  a  trade-mark  molt 
consist  uf  ur  (x>ut<un  at  Idast  ouu  uf  the  foUoviag 
essential  particulars — sub-section  (c) :  "A  diatioetim 
device,  mark,  bcand,  lisadiog»  lebet.  tioket»  or  isaej 
word  or  words  not  &i  oomnoD  use.**  Thet  was  ths 
law  passed  in  1S83,  aud  on  the  24th  of  February, 
H  commission  was  appoiuUxl  to  inquire  into  the  daUas, 
r^;^fi.iji  .;it ion,  and   arrangoraents  under  the  Trade- 
Marks  Act  so  far  as  related  to  trade-mAcks  and 
draigns.    It  appeared  by  the  report  of  the  oooi- 
missioners  that  complainto  had  been  made  as  to  the 
working  of  the  Act  of  1883,  and  in  that  part  of  the 
rofiort  relevant  to  the  prest  nt  >  jutroversy  it  is  stAt'^i 
that  "  the  most  difficult  question  which  has  aruea 
upon  the  enactment  uodarflQiHidaniioililtodetermioe 
what  may  be  ntoperly  mgitded  as  '  faaey  worda' 
Words  ate,  ttnaonDtedly,  a  nioet  popular  form  of 
trade-mark,  but  some  Umit  must  obviously  be  pa: 
upou  tho  words  which  an  individual  may  be  permitted 
to  register  and  claim  the  exclusive  use  of.  Hw 
expression  'fancy  words'  is  certainly  not  •  bttppy  tm, 
and  has  naturally  given  rise  to  oonsidetmble  dannDaM 
of  opinion  aa  to  its  meaning."   The  report  proceedit 
"  It  is  manifest  that  no  one  ought  to  be  granted  tLt- 
oxclusive  tise  of  av.Mid  descriptive  of  the  quality  or 
character  of  any  goods.    Such  words  of  deectiptiOB 
are  the  property  of  all  mankind,  and  it  WOOM  not 
be  right  to  allow  any  individonl  to  monopolise 
them  and  ezdiide  others  from  tibsir  nse.  Again, 

geographioal    wunls,    which    can   b  -    :  i  gardefl  as 
Ueticriptive  of  the  ylm&i  ut  manufacture  or  sale  of  the 
goods,  are  open  to  obvious  objections.    One  mana- 
facturer  or  merchant  oeonot  pn^ody  be  allowed  to 
prevent  all  his  oompetition  from  atteching  to  their 
goodn  tho  name  of  tho  place  of  their  manufacture  or 
sale.    The  mischief  would  not  be  the  same  where  the 
person  seeking  to  register    was  the  first  who  had 
manuf  actured  or  sold  the  goods  in  the  plaat  the  naoie 
of  whioh  ha  seeks  to  appropriate  ai  a  trade-naik. 
Bat  there  are  objections  to  giving  a  m  t:  ;  'y  evon 
in  Hiat  oase ;  and  to  attempt  to  draw  any  such  dis- 
tinction would  be  likely  to  lead  to  difficulty  and 
litigation.    We  think,  therefore,  that  geographical 
names  ought  only  to  be  permitted  where  they  clearly 
could  not  bo  rqgavdod  a«  iadioative  of  the  pbws  of 
mannfactare  or  sale.   We  would  add  upou  this  point 
that  we  ttriiil:  that  whore  any  EugUsh  word  would  be 
rejected  iij  lioi  entitled  to  rtigistration,  no  p«irson  ought 
to  be  permitted  to  register  its  tiaailatioa  into  ai^ 
other  language.  The  questini  hai  beea  niaed  whether 
a  word  having  the  same  tottnd  aa  one  enfterad  on  tbit 
register,  though  differently  spelt  and  with  a  differeut 
meaning,  should  be  registered.  The  quaetioa  insuoba 
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CMt  wouId  seem  to  be  whetherthere  eni'l  ljiucf  between 
tbe  old  mark  and  thai  Applifld  for  was  anob  ai  to  be 
calctiUtod  to  decetra;  if  ttwtn  It  oofl^t,  of  oonfM, 
tobemwted." 

I  fUnk  no  more  aocnrate  aoaroe  of  informition  aa 
to  whit  WM  thi  fvil  or  defect  which  tin  Act  of 
Parliaiueat  now  under  ooiuiructiou  wiui  luteuded  to 
matd^  could  be  imagined  than  the  report  of  that 
WHiiBiwfon.  Tnmer.  hJ^  in  MawkiM  t.  (Mhtrcc/e, 
3  W.  S.  m,  SDe  G.  M.  ft 0. 1 ,  and  addintr Ut  own  Ixigh 
a-ithority  to  that  of  the  judges  in  Slradlinfj  v.  Mor'jan, 
riow.  199,  after  enforcing  the  propositioa  that  the 
intention  of  the  Legislature  most  be  regarded,  quotes 
at  length  the  iadgmeat  ia  that  oaie,  that  the  judges 
oitutooUeoiwiiatflMiiiilMiilkm  by  oon- 

sdering  the  cause  and  necpswity  of  malting-  the  Act, 
tometimei  by  comparing  oue  part  of  the  Aut  with 
another,  and  sometimefl  by  foreign  ciroumstancea " 
'thereby  meaning  extraneous  oircamstanoes),  "  so 
that  th%  ha?e  ever  been  guided  by  the  intaos  of  the 
l4gM]atan»  which  they  Jure  always  taken  a(x»ord- 
fag  totito  aoecaaity  of  the  matter,  and  according  to 
that  which  is  consonant  to  n  lsou  and  good  Us- 
cretion;  "  and  he  adds:  "We  have  therefore  to  couf 
sidsr  not  merely  the  words  of  Uiis  Act  of  Parliament, 
bat  the  intent  ol  the  LegiaUton,  to  bo  ooUaoted 
from  the  oanoo  ancl  aoooMllji  of  fhe  Aot  bring 
made,  from  n.  comparison  of  its  several  parts,  ana 
from  furaigii  (meiining  extraneous)  circumstances, 
»c  far  as  they  can  justly  be  considered  to  throw  light 
upon  the  subject."  Lord  Blackburn,  in  Rivtr  Wear 
immittionert  T.  Adamtrn,  26  W.  B.  217,  at  p.  220, 
■ys :  "  In  all  caaee  the  object  is  to  see  what  ia 
tiie  intention  expressed  by  the  words  used.  But, 
from  the  imperfe  tiua  of  language,  it  is  impos- 
sible to  know  what  that  iatentiou  is  without  inquir- 
ing farther,  and  seeing  what  tho  olreiliMtMloeo 
vtio  with  nlamioe  to  which  the  words  won  wed, 
•nd  what  mi  flio  object,  appearing  frooi  those 
drcofflotaiMao,  iibkiL  tbB  poBion  vmbag  tbtn  hnd  in 
Tiew." 

It  ^>pearB  to  me  that  to  construe  the  ttatoto  now  in 
^acoiiaa.  it  ia  not  only  loRitimato,  hat  klgh^  ooo- 
nuSm^  to  tcCbt  hotii  to  nio  fonnor  Aot,  Hid  to  tiio 

uoertaioed  evils  to  which  the  former  Act  had  given 
ris«,  and  to  the  later  Aot  which  provided  the  remedy. 
These  three  thiagi  bobig  oon^pwodl,  I  otimot  doaot 
the  oondngion. 

Kow,  the  objoetion  pointed  out  by  the  oommiarioners 
was  that  a  particular  individual  would  not  jier- 
nitted  to  take  exclusive  possession  of  auy  pait  oi 
ox-  h^i^^fige  ;  and  this  ol  jt'i  tior:  ftppeara  to  have 
U^n  in  the  mind  of  the  framers  of  the  earlier 
statnta  when  ther  made  the  phrase  "fancy  word" 
port  of  tho  dwftnltinn  of  what  might  bo  regiito^ 
M  a  tndo>tt«dk.  It  waa  the  use  of  phrase 
uid  ita  aooomjpanying  qualiflcatiun  >vhich  gave 
rise  to  much  ktigataon,  and  I  am  cortaioly  not 
dispcoed  to  hold  that  caaes  decided  under  that  Act 
can  hawa  ai^  beadng  vpon  tiie  ooootniatian  of  that 
part  ot  tto  Aflt  now  tnidv  ootutmotion«  wbiob  was 
""•^ioTisly  intended  as  an  alt<>rFitiort  and  amendment  of 
iii-i  lunner  Act.  The  prestuit  Aut  provides,  among 
other  things,  by  section  10,  that  u  trade-mark  must 
'X'O^ist  of  ur  contain  at  leaat  certain  particulars,  one 
of  which  is  "  an  invented  word  or  invented  words." 
This  word  "Solio"  is  claimed  to  be  an  invented 
word  ;  and  it  has  been  adjudged  not  to  be  an  invented 
word,  and  apparently  (though  I  think  the  assocuii  i  u 
of  tii«  two  things  involves  au  incorrect  oonatructiou 
ef  the  statute)  becamo  it  is  a  word  which  has  refer- 
•w  to  tb«  oboiMtor  ov  q.nalit|r  of  the  goods.  I  think 
it  ia  an  iu?OPtod  wmd  wtthu  meaoin^  of  this 
'tatute.  T  know  of  no  such  word  as  "  Solio  '  in  any 
senae    which  would  make  it  intelligible  here, 


iilthou^Ii  it  is  an  Italian  word  meaning  a  throne,  and 
although  it  is  a  Latin  word  in  the  ablative  case  with 
the  same  meaning. 

Kot  much  reluuDoe,  however,  is  placed  upon  tho 
word  having  some  meaning  in  a  foreign  tongue  ;  bat 
what  is  put  )N  thnt  it  may  have  extracted  from  it  somO 
meaning  in  relation  to  the  character  or  quality  oi  tbo 
goods,  because  the  letters  SOL  may  be  undanfaiodto 
mean  tho  ono.  And  it  is  troe  that  Sbaksq^BavB  in 
"  Trailni  ond  Oresrfda  **  ipoaln  of  onrplanot  **8al,'* 
and  that  inasmuch  as  the  goods  in  [nr^ition  are  photo- 
graphic papers  and  sunlight  is  ox>erativo  in  producing 
impresnons  on  photographic  paper,  it  comes  within 
the  prohibition  against  u«ng  vroids  which  are  deecrip- 
tive  of  the  diaraoter  and  qaality  of  the  goods  in 
rrspcct  of  which  thf*  word  is  sni'.fjht  to  registered. 
My  answer  is  tha:.  "  Wulio  "  ia  luA  "  Sol,"  and  "  Sol  " 
is  not  "Solio."  It-  ct-rtainly  is  ;i  vijry  strtingii  thii!<; 
that  you  should  take  three  letters  out  of  a  word,  and 
by  the  somewhat  circuitous  process  that  has  been 
adopted  here,  airiTe  at  the  ocaiolnaion  that  it  ia 
an  invented  word,  and  that  it  does  describe  fh« 
character  and  quality  of  tho  goods.  I  desir*'  1*  give 
my  opinion  with  reference  to  the  particular  word, 
and  not  to  go  behind  it<  I  mn  quite  uudentand 
8ug«esti«g  othsr  wofds  oowponnd  words  or  foteigo 
woras — as  to  wUoh  it  wonU  be  iophosiUo  to  say 
that  th-  y  wrnj  invented  words,  altnough  perhaps 
never  seeu  Ix^tforo,  or  that  tiiey  did  not  indicate  the 
character  or  quality  of  the  goods,  althou;4:h  as  words 
of  tho  TZngH«>i  tongue  they  had  never  been  seen 
befora.  Sappose  a  person  were  to  attempt  to  relator 
fis  a  siiifrie  Euglish  word  "  Cheapandgood  "  or  even, 
without  taking  so  gross  an  example,  using  a  word  so 
sligiitly  differing  frotu  ;in  ordmnry  and  recognised 
word  as  to  b<>  n«-ither  an  invented  word  nor,  avoiding 
the  prohibite  d  choice  of  a  word,  indicating  character 
or  quality.  The  line  must  be  sometimes  diflkwlt  feo 
draw ;  btit.  to  my  mind,  the  substance  of  the  enaet> 
ni-tit  is  iiitfllig^iblc  enough,  tiii'.l  th-:  Cditiptruller  has  to 
make  up  his  mind  whether  m  substance  there  has  been 
an  infringaOMnt  of  the  rule.  Of  course,  also,  words 
whiob  wave  neraly  mim^t,  bat  wbiob  aie  nevor- 
tbelesa  in  aosnd  oiainaiy  jBnglub  worda,  and  tbe  nae 
of  which  may  tsnd  to  deooiva,  oogbt  not  to  bo 
permitted. 

I  am  satisfied  in  this  case  to  say  that  the  word 
"  Solio  "  is  an  invented  word,  that  it  does  not  indicate 
the  ll'tftTlrf"'  or  qualiw  of  the  goods,  and  that  the 
deouioa  of  tbe  Ooort  of  AjfifMi  m^t  to  bo  safsraed. 

Lord  HEUSrHKLL.  —  Th>:'  C':militrGi;i'r-G':'Tic-al  of 
Patents,  Designs,  and  Trade- Marks  having  refused  to 
register  "  Solio "  as  a  trade-mark  in  respect  of 
photographic  paper,  tbe  applicanto,  who  era  the 
appellante  at  your  lotdtbipe  bar,  appealed  to  the 
Board  of  Trade,  who  referr«*d  the  app*  lil  t  i  tlie  court. 
Kekewicb,  J.,  held  that  the  appUcJitiuii  had  been 
rightly  refused,  and  his  judgment  was  upheld  by  the 
Court  oi  Aj^ealt  Tha  gnraod  upon  which  the  court 
procoedod  waa  that  the  word  '*SoKo"  had  rsfennoe 
to  the  character  or  qtmlity  of  the  goods,  and  was 
therefore  incapable  of  re^iaLratiou.  Tho  court  of 
Appeal  held  itself  bound  by  a  previous  decision  of  the 
same  court  in  the  case  of  Jn  re  Farbm/abrikai  Appli- 
eoMm,  to  hold  that  an  invented  word  could  not  be 
registered  if  it  had  any  reference  to  tbe  charaoter  or 
quality  of  tho  goods.  The  question  turns  upon  the 
construction  of  the  m  et  i  n  which,  by  section  10  of 
tho  Act  of  Id6S,  is  subfltituted  for  section  64  of  the 
Patents,  Designs,  and  Trade-Marks  Act  of  1883. 

The  seotUm  to  be  ooaafaroad  pcovidaa  that  a  tcada- 
mark  <'  most  oooaiBt  of  oe  ooDtain  at  least  one  of  the 
following  essential  particulars."  Then  follow  several 
partiottlan  disfeiogaished  by  the  letters  (a)  to  («). 


Digitized  by  Goc 


164 


THE  WEEKLY  KEPOKTEH.      tJ«.7.i«*.j     Vd.  XLm 


H.  L.  EAsiacAii  Photoqbajpbio,  &o.,  Co.  v.  GousrmujtR'QKSMRAL  of  Patshts,  Dbsiovs,  &c.  £L  L. 


The  last  two  of  tliese  »re  aa  follows  :  "  Auiuveiited 
word  or  mveuted  words ;  or  (< )  a.  word  or  words 
having  no  reference  to  the  character  or  quality  of  fb« 
gooda*  ■nd  not  being  a  MOgzaphical  name." 

Before  «>aMuiag  tm  effsot  of  this  logwiation,  I 
think  it  is  well  to  refer  th"  f:icf  that  thest>  two 
particulars  of  which  a  trada-iuark  may  cousisc  were  | 
not  to  be  found  in  the  Act  of  1883.  On  the  other 
hand,  "  fancy  word  or  words  not  in  common  u»e," 
which  were  amongst  the  OMantlal  particulars  in 
section  64  of  the  Act  of  1883,  are  not  to  be  found  in 
the  substituted  section.  It  had  been  held  that  they 
did  not  cover  worda  that  wen-  L  -i  li] itive,  and  the 
section  haa  givtui  rise  to  much  litigation  and  some 
diVeKganoe  oi  judicial  opinion.  I  cannot  doubt  that 
tliiswas  the  origuLof  ma  lef{ulatioa  by  whidi  the 
word*  appearing  in  tbe  pincipal  Aot  wars  omitted, 
and  the  provision  found  in  the  later  Act  substituted,  i 

In  In  re  Farhen/abriktu  Application,  North,  J..  \ 
said  he  did  not  see  how  he  could  hold 
"Somatose"  to  be  an  ioTWiMd  word  under  sub- 
Motion  (d),  having  regard  to  tiiadMltiiMU  with  respect 
to  '^'1-^1  \v  >r  la  as  "  Herbalin,"  "  Wa^beriuf,"  and 
'*  A'Lilvoliutj.  All  these  diKjisiona  had  reference  to 
tl.  >  ] troviaiona  of  section  (H  of  the  Act  of  18S;3  with 
regard  to  fancy  wordfl.  In  my  opinion,  none  of  the 
decisions  upon-  that  pail  of  the  original  section  have 
any  bearing  on  the  new  provisions  to  be  found  in  the 
snbstitntea  section,  the  purpose  of  which  was,  I  think, 
to  get  rid  of  the  >  n  sisionH  which  had  ooca«ioii<  1 
much  embarrasameut,  and  of  all  the  distinctions  and 
deoiwotn  which  had  been  founded  vpon  Uiem.  Those 
deciiioosi  ao  Uxixom  affordiog  my  guide  to  the  true 
interpretation  of  thapartiealaia  dMwnated  {d)  and  ('  }, 
an  hVclj  to  lead  to  enoir  if  eppued  to  theiB  naw 
pro  visions. 

Addressing  myself,  then,  to  the  terms  of  the  sub- 
etituted  section,  I  am  unable  to  find  any  justidoation 
for  qualifying  the  provision  "  {d)  an  invented  word 

or  words  "  by  the  r^onditiou  that  they  shall  have  uo 
reference  to  the  cb  iriii  ter  or  quality  of  the  gooda. 
By  the  woid-A  v,'hu  }i  introduce  the  section,  the 
partiuulara  designated  under  the  headings  (u)  to  (e) 
are  treated  as  separate  and  distinct.  "  A  trade- mark 
mnet  ooneiat  ol  at  least  ana  of  the  following  essential 
partioalars.'*  What  warrant  is  there,  then,  for  trans- 
fprring  won!  ,  found  in  anyone  o:'  V.n-'m'  ]  itrtictilars 
to  any  other  of  tbemi^  With  all  deference  to  the 
Iflamed  Jvdgei  iHiO  have  thought  otherwise,  I  can 
eeenone.  It  eeeoae  to  involve  an  interpretation  of 
the  lau  guage  need  whidb  is  not  ite  natural  grammattoel 

construction.  In  Jn  re  Farlxnfabrikeu  A pplirafi'm 
A.  L.  Smith,  L.  J.,  said  :  "  It  is  impo&sible,  I  think, 
to  hold  that  the  Legislature  intendea  that  an  invented 
word  might  be  a  word  having  reference  to  the 
character  or  quality  of  the  goods,  whereas  a  non- 
invented  word  might  not.  There  would  be  no  sense 
in  so  holding."  I  am  uualile  to  agree  witli  this  view. 
Til  era  seems  to  me  to  be  the  broadest  distinction 
between  the  two  cases.  Under  (e)  any  word  in  the 
Knglirii  language  may  serve  es  a  trade-mark  ;  the 
commonest  word  in  the  language  might  be  employed. 
In  these  circumstances  it  would  obviously  have  been 
iiut  of  tlir  qusj-ilioti  to  ji-'riiat  person,  by  registering 
a  trade-mark  in  respect  of  a  particular  class  of  goods, 
to  obCein  a  monopoly  of  tiia  nee  of  a  word  having 
lefaranoe  to  the  obMactor  or  quality  of  those  goods. 
The  vooabnhiTjr  of  the  Eaglim  language  IS  common 
property  ;  it  b'longs  alike  to  all ;  and  no  one  ought 
to  be  peroutted  to  prevent  the  other  members  of  the 
community  from  using,  for  purpoeea  of  description, 
a  word  which  has  leferenoe  to  the  character  or 
quality  of  the  goods. 

If,  then,  tlio  usf>  of  evrrv  word  in  thi?  lanE^tiagT- 
was  to  be  permitted  as  a  trade-mark,  it  was  surely 


essential  to  jurvr  ut  itn  use  as  a  trad*'-mark  v.h  - 
such  use  would  deprive  the  rest  of  the  community  ot 
the  right  whigh  they  possessed  to  employ  that  word 
for  the  nmpoie  d  describing  the  character  or  quality 
of  goods.  Bnt  with  regard  to  words  which  sm 
truly  invented  words  -words  newly  coined,  which 
have  never  theretofore  been  used — the  case  is,  as  it 
seems  to  mo,  altogether  different ;  and  the  reasons 
which  required  the  insertion  of  the  condition  an 
altogether  wanting.  If  a  men  has  rightly  inventsd 
a  word  to  serve  as  his  trade-mark,  what  harm  m  dOM^ 
what  wrong  is  inflicted,  if  others  be  prevented  ham 
employing  it,  and  its  use  is  limited  in  relation  to  aLV 
class  or  classes  of  goods  to  the  inventor  ?  So  far, 
then,  from  seeing  no  reason  for  a  distinction  between 
the  partiouiant  designated  In  (<<)  and  (> ),  there  seemi 
to  me  abundant  reaeons  tar  not  interpolating  in  [-i] 
words  which  the  Legislature  has  used  only  in  relation 
to  (r ).  In  a  later  p^  of  the  judgment  to  which  1 
have  already  referred,  A.  L.  Smith,  L.J.,  saj's  that  to 
constitute  an  invented  word  within  the  meaning  of 
the  seetion  it  most  be  a  word  coined  for  the  Ant 
time.  "  Such  a  word,"  he  says,  "  is,  of  necessi^, 
incapable  of  having  reference  to  the  character  or 
quality  of  goods,  because,  fj-  hypoiheti,  it  is  ai. 
entirely  new,  unknown  word  incapable  of  oonvej- 
iug  anything."  With  this— enbiect  to  a  q^iislilwBisi 
to  which  I  will  refer  in  a  moment— I  eDtaceiytfras. 
Aji  invented  word  has  of  itself  no  meaning  «nlir<ios 
liH.s  hr.:ii  fittarhe'l  lu  it.  But  this  circumstance  dMS 
not  seom  to  me  to  be  any  ground  for  qualifying  wiUi 
a  condition  not  applied  to  thsia  tha  tanaa  **se 
invented  word  or  worae." 

In  eonsidering  the  ease  of  an  application  to  regisbr 
a  trade-mark  under  (-/).  tV.o  'h'v  iia-  '^t'""  ^^hvh  in 
my  opinion  has  to  bo  detertLkiueJ.  ii  ..  iiuttier  the  word 
sought  to  be  registered  is  an  iuvent*Hi  word.  In  !>■ 
re  M^Hein't  Tradt-Mark  Kay,  L,J.,  said :  "  Tbm 
is  extiaaiely  little  invention  in  the  matter.*'  It  max 
be  that  the  word  "  Satinine,"  which  was  there  a 
quostioQ,  was  objectionable  on  other  j^rounds  ;  bat  if 
the  word  be  an  "invented"  on«  I  1  •  not  think  thr 
'I'lanium  of  invention  is  at  all  material.  An  iav«it«5>i 
word  ia  allowed  to  be  registered  as  a  trade-mark,  not 
as  a  reward  ol  merit,  bat  because  its  recistratioo 
deprives  no  member  of  tibe  community  of  the  right« 
which  he  possesses  to  use  the  existing  vocabulary  as  he 
pleases.  It  may  uo  doubt  somelimea  be  difficult  to 
determine  whether  a  word  is  an  invented  word  or  not. 
I  do  not  thbk  the  oombinstion  of  two  English  wwdt 
is  an  invented  word,  even  elthough  the  oombinstioB 
may  aot  have  been  in  use  befor<'  nnr  do  I  think  thst 
a  mere  variation  of  the  orthography  or  tcmiiuation  of 
a  word  would  be  sufficient  to  constitute  an  invenu-i 
word,  if  to  the  eye  or  ear  the  same  idea  wouldbe 
oonv^ed  as  by  the  word  in  its  ordinnrf  fana. 
Again,  I  do  not  thijik  that  a  foreign  worn  is  sa 
iu vented  word  simply  because  it  has  not  been  eoTTent 
iu  our  language.  At  the  satno  tiuio,  I  am  not  piv- 
pared  to  go  so  far  as  to  say  that  a  combiuattoa  vf 
words  from  foreign  kmguages  so  little  known  in  iha 
country  that  it  would  eugeeet  no  meening  «ieept  to 
a  few  scholars,  might  not  be  regarded  as  an  iovootM 
word.  It  is  in  this  respect  that  I  de  irf  to  quali/f 
my  assent  to  A.  L.  Smith,  L-J.'s,  propotsiuon  tb;^' 
an  invented  word  can  never  have  a  meaning- 
Ckimingnow  to  the  neriaonlar  eaee  under  disonssifl^ 
I  oeanot  oonbt  tint  tfis  word  "SoUo*'  is  an  invenlsd 
word,  unless  it  is  to  be  regarder*.  a'?  thn  Italian  word 
tolio,  which  means  a  throne,  ui  whioii  case  it  has 
certainly  no  reference  to  the  character  or  qoaUty  oi 
photiwraphio  paper.  If  it  is  not  to  be  so  regarded,  it 
has  of  itself  no  meaning.  As  I  have  said,  I  thiak  it 
nnimportant,  if  it  bt'  an  invented  word,  whether  A 
(  am  refereuue  to  the  cluuracter  or  quality  of  the  good 
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or  sot ;  but  if  thi<  were  the  test  of  the  validity  of  the 
wtti  M  s  txade-mark,  I  moat  say  that  I  thinJc  there 
ii  DO  Hiob  reference.  I  daresay  that  it  might  occur 
to  tome  minds  giren  to  etymology  that  »of,  the  Latin 

WOSnl  for  sun,  wafl  a  coinporji'iit  p:irt  of  it  wlit^u  they 
found  it  comiwttid  wiLii  pLuUigraphic  paper,  but  the 
^aaio  minds  would  equally  find  other  root. baaea  for 
Um  wwd  if  tbeT  found  it  oonnaetod  with  boots  or 
•griooltaial  impMiMBto.  Ifc  wiwrn  to  me  to  bave  no 
irf— iOe  to  the  character  or  qoality  of  the  goods  in 
tiM  MOM  in  wUeh  those  words  must  hare  been  u«ed 
by  the  Legislature.  I  think  tho  jndgBMDt  qpesbd 
from  ought  to  be  rfv^rsed. 

Lord  Macnaohtsn. — I  am  of  the  bum  ODinioiu 
Ii  18^  the  Legislature  for  the  first  time  auowed 
pacaons  to  reeister  as  trade-marks  words  not  used  as 
trade-marks  before  August,  1875.  The  privilege  wao 
xti furred  by  adding  to  the  words  "h  diatinctive 
dance,  mars,  brand,  heading,  label,  tioket,"  which 
wtn  substantially  taken  from  the  Act  of  1875,  the 
wocds, "  or  iMunr  word  or  wordt  not  in  oommoa  nse." 
fs  be  callable  off  wgialwlion  aa  a  new  trade-mark,  it 
w»s  therefore  required  by  the  Act  of  1  B^'i  that  the  word 
[iropoaed  to  be  registered  should  i*  "  fancy 
word,"  "distinctive, ' *  and  "not  in  common  use. 
Bvetybody  knows  the  trouble  which  that  euaot- 
■art  gave.  In  trying  to  oonatme  it  the  conrta 
«M  almost  diifsn  to  daapair,  until  at  laat  iu 
Urn  Oooft  of  Appeal  lha  named  judges  dectbmd 
that,  to  be  a  fancy  word,  a  word  must  be  "  dI  vioualy 
meaningless,"  though  one  of  those  twj  learned 
judge*  srrrn?;  to  hjiv  rrtrM.cted  or  qualified  lus 
opinion  before  the  next  cawf  w>ifl  called  On. 

For  these  very  troubles  nut  words  Ib  the  Act  of 
1883  the  Aotof  1888  substituted  the  «nv«ariaa  "an 
iavantsd  word  or  words.**  It  nta^  m  mbatitated 
¥xpre««ion  a  separate,  independent,  and  sufficient 
condition  of  registration.  And  now,  if  a  proposed 
tra-ie-mark  ronsi^ts  of  or  cuntainH  an  invented  word 
or  invented  words,  it  is  capable  of  registratiou. 
Bat  the  word  muat  be  really  an  invented  word: 
aotUqg  dMct  of  inT8Btion  will  do.  On  ^  other 
toad,  nottfag  more  aaenai  to  "be  raqnlmL  ttUiaan 
rTiTpnted  wora — if  it  is  "  netv  and  freshly  coined"  (to 
wiipt  lui  old  and  famUiar  quotation),  it  soems  to  me 
that  it  is  no  objfs  tion  th  tt  it  may  be  traced  to  a 
imign  aouroe,  or  that  it  may  contain  a  covert  and 
Ailfu  alloaion  to  the  character  or  qoaEty  of  the 
BDoda— I  do  not  think  that  it  ia  neceaaary  that  it 
■odd  ht  wlioOj  mwinfagliiaa  To  give  an  illurtra- 
tion,  erecybody  will  remember  that  in  a  book  of 
itrikiBg  bnmonr  and  fancy,  whidh  was  in 
everybody's  hands  when  it  was  first  published, 
Uurs  is  a  oolleotion  of  strange  words  where  "  there 
an"  (to  nse  the  language  of  the  author)  "  two 
maaoings  padssd  op  into  one  word."  No  one  would 
•ay  that  those  were  not  invented  words.  Still,  tbey 
oontsin  a  meaning — a  meaning  ia  wrapped  up  in  them 
if  you  can  only  find  it  oat.  The  object  of  putting  a 
-^«tn  tiOTi  on  words  capable  of  b^ng  registered  aa 
tnda-marka  was,  of  course,  to  ptereot  persons  appro- 
priating to  theniMifaa  Hbai  wUk  oogbt  to  be  open 
tDslL  Tlie(oiaa**pa«petnal0tmggle'' going  on,  as 
Fry,  LJ,,  has  obaerred  in  In  re  Dunh'$  Trad^Mark* 
(41  Ch.  Ti.  -I.-ID,  37         p.,  T)\^.  "N,  rucL:,gc  and 

Wpropriate  as  jinvate  property  certain  little  strips  of 
toa  great  open  common  of  the  TSwgliA  language. 
That."  he  added,  •  ia  a  kind  of  traapMN  against  which 
I  think  the  courts  ought  to  set  thairlaoea.*'  Audi 
ty&k  the  Legislature  has  set  its  face  again'^t  it  both 
■  the  Act  of  1883  and  in  the  Act  of  18^8.  Th,  re  is 
Uttledanger  <jf  th<=  approheii(lM<i  mischief  if  invf  rition 
isn^med  as  a  condition  of  regiatimtiott.  After  all, 
ianotoo        ooniBMNi.    Tuaiog  to  tiia 


present  case,  I  think  the  word  "  SoUo  "  may  pass  for 
an  invented  woid»  and  not  the  leaa  so  because  it  waa 
hit  upon  by  a  lucky  accident.  I  ahould  think  so 
even  if  I  thought  that  it  contained  in  itself  an  obscure 

referencL'  t  1  (.Tcit  Nourt^e  of  light.  Tho  goods 
were  intended  to  be  ust^d  for  photographic  purpoae*  ; 
but  apeaking  for  myself  I  must  confess  that,  without 
expiaoation  from  others — better  aoholars,  it  may  be,  or 
wotaa— it  never  would  have  occurred  to  me  to  oonneot 
"Solio"  with  the  Latin  word  for  the  snn.  I 
therefore  agree  ia  the  motion  propoeed. 

Lord  MOBBIS. — I  am  of  opinion  that,  upon  the 
true  construction  of  section  10  of  tho  Act  of  1888,  aub- 
aeotioma  {d)  and  (e)  of  aaotion  10  are  independent  of 
eaoh  other,  and  that  no  portion  of  sub-section  (a) 
can  be  introduced  into  aub-seotion  (d).  ^  The  two 
sub'Sections  ropr<?sent  different  heads,  whioh  entitla 
the  trade-mark  '  .  1  ■  k  f_':;st(ired.  Sub-section  (</) 
refera  to  an  invented  word  sim^lkiter ;  sab-ae(4ion  (e) 
refers  to  a  word  or  words  having  no  zataMnea  to  tta 
charaoter  or  o  oality  of  tha  goods. 

In  this  ease  "Sdio**  fi,  so  te  M  the  EngUah 
language  is  conccmrl  nrt  invented  word;  indeed, 
Lindlny,  L.J.,  in  Lia  judgment  in  the  Court 
of  jn'  il  Hn,}  H,  "  N  j'lio  ly  ever  heard  of  it  before,  aad 
in  that  sense  it  is  an  invented  word ; "  but  he  pro- 
oeeda  to  hold  that  it  had  aome  refteanaa  to  the  char- 
Hfear  or  quality  <rf  the  fooda,  and  oonaaqneotW  oonld 
not  be  regist«rad.  I  Und  no  moh  rastrlotion  in  anb« 
section  (it) ;  the  restriction  on  the  use  of  such  words 
is  iu  aub-8oction  («) ;  and  i  cauiuot  see  how  a  limita- 
tion or  restriction  found  in  sub-section  (r)  can  be 
iutroduoed  into  eub-aection  (c^).  Therefore,  given  an 
invaoted  word,  in  my  opinion  it  k  oapable  of  regis- 
m  oonooT  in  tho  jqdgmant  whioh 


X  thaniora 
has  been  noved* 

Lord  Shaxd. — I  am  of  the  sume  opinion.  Tho 
sei)aratiou  of  the  olanaea  in  the  secti  n  r  t  tii.  statutes 
in  question  by  the  letters  *' d"  sod  "  *- "  and  the 
alternative  particle  *'  or,"  satisfy  me  that  the  two 
clauses  are  independent,  and  to  be  construed  aa 
independent  proviaions,  so  that  the  tenna  of  section 

(«)  do  not  control  or  aff.'i  t  th>:>  tcrn^'^  nf  "^fctinr?  f^\. 
At  the  same  time  i  agreo  with  your  ioruMUips,  and 
particularly  with  what  has  been  said  by  Lord 
Macnaghten,  in  thinking,  especially  after  the  decision 
to  be  given  in  this  esse,  that  the  ComptrolUr- 
Genccal  will  be  fully  warranted  in  taking  oara  that 
there  dull  not  be  admitted,  under  the  gmaa  or  oofw 
of  words  called  *' invented"  by  tho  applicant,  words 
really  in  ordinary  use,  which  might,  in  !i  disguised 
form,  have  reference  to  the  character  or  quality  of 
the  gooda.  There  must  be  ihvention,  and  not  the 
appearaooe  of  invention  only.  It  is  not  possible  to 
define  the  extent  of  invention  reqnized,  but  the  trordB 
I  think  should  he  clearly  and  substantially  diflsrant 

from  a.i;y  v,-L>r(i  in  < iriliiuiry  and  common  use.  ThO 
employment  of  a  word  in  such  use,  with  a  diminutive 
or  a  short  and  meaningless  syllable  added  to  it,  or  a 
man  oombini^ion  of  two  known  words,  would  not 
be  an  invented  word;  and  a  word  would  not  be 
"invent^"  which,  with  some  trilling  addition  or 
very  trifling  variation,  still  leaves  the  word  one  wWob 
IN  Well  kth  wii  or  in  ordinary  use,  and  which  would  be 
quite  understood  aa  intended  to  (wnvey  the  meaning 
of  aoohn  woid. 

AppaUtiaomd, 

Solicitors  for  appellants.  Bird,  Moort,  4t  Strode, 

Solicitor  for  respondent,  W.  MurtoHf  Solicitor  ol 
Boaid  of  Trad*. 
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Bonn  OF  LouM. 


Fianov  (AlATOB,  &a) «.  Bioivtris. 


FBUXOV  (MaYOB,  v.  PlORKSTAl). 

Thx  "Baxata."  (a.) 
Efficient  itigt. 

The  appeUantt  wen  <Ae  jwr<  and  karbour  tuithoritjf  of 
Fre$ton,  and  wen  enHUtd  to  make  eontraeU  for  iowoge 

of  vesaeU  usiny  that  port.  The  rupoudeiiVi  ship,  under 
the  dtrecttons  0/  the  hurbour  itntfiontij,  ims  towtd  up  the 
river  on  t/u:  JI<kkI  tide  towards  Preston,  preceded  by  twn 
uther  ve»$el«,  aiso  in  tow.  'J'htM  iuy$  mere  hired  by  the 
l^fpdhnta.  Owing  to  the  delay  of  the  foremost  tuy  the 
re^omdaiffe  «Aq>  gromided  and'  neeived  eoMMderaUs 
damage. 

If  eld,  HMt  tht  t^peOani  oarporaUetk  tm*  Uatte/cr  the 

danut'je  milted. 

Decision  of  the  Court  of  Appeal  (The  B«t»to,  CI8&7] 

P.  118,  i'<  ir.  R.  D,';r  nv,  njirmed. 

Thia  was  an  appeal  by  tb«  M<iyor  uid  Gurporatiou 
of  Preston  from  aa  ord<r  <rf  tbe  Court  of  Appeal 
(Loia  Baher,  ILB.,  hyam  mod  Ohitty,  Ij.JJ^ 
TCfwang  ^  daoTM  <tf  Vtm  Ftand«ot  (ehr  F.  H. 
Jaune),  who  bad  disnaissed  the  aotioa. 
The  facta  were  givvk  ia  th»  Lord  Ch«ao«Uor's  i 


Jbeeph  Walton,  Q.C.,  and  F.  Lainq,  for  tbe  appel- 
laalB,  referred  to  (Juthhertton  t.  tarsona,  ii  O.  fi. 
S0«»  tndto  AiJ^T.  2>rtr,  B.  B.  ftB.8ro. 

lichsou,  Q.C.,  and  //.  Stol-ts,  tor  the  reepondenta, 
cited  i>ono«»n  v.  Laiag,  41  W.  K.  465,  [1893]  1  Q.  B. 


Joeeph  Walton,  Q.C.,  io  reply. 

The  House  took  time  for  oonsideration. 

Karl  of  Halsbuby,  L.C. — ^The  plaintiffis  iu  this  oasv 
are  the  owners  of  a  Norwegian  barque  caUed  The 
£ataia,  and  the/  sue  the  mofor,  aldanum,  and 
Irargossee  of  the  borough  of  PtertOM  lor  damage 
cfiused  to  that  ▼efi'iel  by  the  grounding  of  it  in  tfie 
River  Kibble  on  the  24th  of  July,  l89o, 

TIju  coq  10 ration  of  PrrHt.L'ii  are  the  port  and  harbour 
authority,  and,  beeidea  filling  that  character,  thnr 
have  the  right  to  make  contracts  for  towage  of  Tfunotll 
using  the  port  of  Preston,  and  to  li.  rncp  other  persons 
to  exercise  the  same  business.  It  is  importiint  to  bear 
in  miLiil  thf.  two  capacities  filled  by  the  corporation. 
It  appears  that  the  port  of  Preston  is  a  ooonderable 
distance  from  the  sea,  and  tiie  (udinary  oooxM  of 
Inudnfln  it  that  the  harbour-master,  who  appears  to 
act  hi  ft  ckmUe  capacity,  arranges  the  time  when 
vessels  shall  be  tct.vf  d  ui  the  river  diiring  the  time 
that  the  state  of  the  tide  allows  them  to  reach  their 
destinatioa  In  iftlMar*  Tbe  width  of  the  river  is  such 
that  oalj  one  mm  am  oeoofijr  its  width  at  the  same 
tfane ;  when,  tliertlbM»  tliBiv  ara  mofo  vanala  to  be 
towed  up  in  the  sama  ttda  thay  nuut  go  in  line  one 
after  tbe  other. 

On  the  occasion  on  which  thu  aoddant  arose  tbe 
direotiani  aa  to  the  time  o£  departura  waca  given  in 
ovdinaxy  oonna  by  tiie  bwboiir-iiuwter.  The  Railata 
was  towed  by  a  steam-tug,  uud  two  other  vessels 
started  to  ticconiplish  the  same  end — namely,  the 
arrival  at  Preston  during  the  same  tide,  before  the 
ebb  should  create  any  danger  of  groiuidtim*  The 
vessel  now  in  question  was  placed  laat  of  fba  fine  of 
ships,  and  according  to  tin  ( nn  ipuoe  there shonld  have 
been  no  diihuulty  in  arriving  at  the  port  before  the 
tide  ihonld  ebb.   The  Vixen  waa  iJio  name  of  the 


(a.)  Bapoctad  bj  0.  H.  Qumm,  Biq.,  BaniaCar> 
•t-Law. 


steamer  which  was  towing  the  foremost  vessel,  and 
for  some  reason  The  Viwen  was  unable  to  proceed  at 
the  ordinary  rate  at  wUoh  it  waa  expected  and  iB> 

tended  to  proceed.  The  result  was  tiiat  The  Bain'y 
grounded  before  arriving  at  her  destination,  and 
received  considerable  djiningf  iu  hu  ioing.  The  actior. 
was  brodght  to  recover  the  damage  incident  to  thu 
misfortana. 

Tbe  contract  of  towage  was  preceded  bj  m  earn- 
spondence,  which  in  subetance  invited  tbe  owsen  of 

Th-  Uatatn  to  come  to  the  port,  but  undertaking  t: 
lighten  the  ship,  if  it  should  be  proved  to  be 
necessary,  at  the  expense  of  the  corporation.  No 
written  contract  between  the  partiaa  baa  bean  potts 
evidence,  but  your  loiddiqia  are  famted  to  infer  wliit 
the  contract  was  from  the  ordinary  course  porsoed 
between  shipowners  and  contractors  for  towage. 
Lookiog  at  the  facte,  I  shotdd  infer  that  while  on 
tha  one  hand  tbara  ia  no  wamntgr  by  the  oootzectiac 
towen  that  tlie  vend  shall  arrive  m  tiiue  to  avoid 
grounding,  on  the  other  band  T  think  it  is  clear  that 
tbey  undertook  to  exercise  reasonable  care  aiid  skil!  in 
the  performance  of  the  obligation  which  they  ti/f^k 

rn  themselvea  lor  hire  and  reward  ia  ooadactua^ 
business  of  tbe  towage  to  its  conacmmatioii. 
Lfiokin^  at  the  nntnrp  of  the  thing  to  be  done,  I  shoold 
say  they  were  bound  to  have  reasonable  knowledge  o( 
the  state  of  the  tide,  inasni  ih  as  they  are  to  give  tbe 
si  gn  al  f  or  the  starting  of  tbe  operations ;  reasonabls  csi« 
and  BidD  in  oondtiotiDg  the  operation  itself,  where,  u 
in  this  case,  a  number  of  vess^  have  to  be  taaoogte 
up  during  the  same  tide;  and  reasonaUa  emce  ia 
jiroviding  adeijuate  steam  power  to  accomplish  the 
object  in  question.  It  appears  to  me  that  in  this  <5s» 
ifcia  made  out  that  they  failed  in  the  contract  obl:^^- 
tion  whiob  they  ondertook,  and  I  think  tiui  jUaiatifi 
were  entitled  to  complain  that  in  tiia  oombined  optta* 
tions  the  defendants  were  conducting  either— firrt, 
they  did  not  lighten  the  ship  sufficiently ;  or  secondly, 
that  they  did  not  place  The  Batatu,  considering  her 
draught,  aa  Jif^tanM  bj  them,  as  first  in  the  lias; 
or  thirdly— and  on  tb»  ntfttter  most  reHanoe  WM 
placed  at  the  trfah  that  they  supplied  au  ineffidsnt 
steamer  to  the  leading  vessel,  the  necessary  effect  of 
which  was  to  delay  The  Ilduia,  which  could  not  pv^ 
or  go  ftbrsaat  of  the  vessel  thus  made  to  proceed  too 
dowfy,  ami  tha  catastrophe  tmdoubtedly  did^  anw 

ftononnal  " 


from  tbe 


alo^ 


ol  tk 


y  ixen. 

It  ia  said  tb  it  7'v  IV.  e.-,  wii^  nut  the  property  of 
the  corporation,  but  was  only  hired  by  it  for  Um 
oooaaion.  It  appears  to  nw  that  that  consideratioii  h 
immaterial.  The  r»zen  was  engaged  in  whatlhaSS 
called  the  *'  combined  operation,"  an  operation  wliicli 
is  necessarily  combined  by  rt i.-j  in  of  the  circumstsDCf 
that  the  river  will  not  permit  two  vessels  to  go 
abreast.  If  Uie  corporatioa  put  an  inefficient  tug  st 
the  head  of  the  line  it  follows  that  tha  affiaot  of  tbit 
inefficiency  of  tbe  leading  tag  wilt  involve  tiweMK 
sequences,  not  only  to  the  vessel  that  that  tug  ifwlf 
is  drawing,  but  to  all  the  other  vesaels  that  follow-  it. 
Indeed,  it  was  but  faintly  contended  that,  if  thr- 
veaeel  bad  belonged  aa  psoMEty  to  the  oorpontioo, 
the  oorporation  woold  not  nave  been  Uable  for  At 
inefficiency  of  the  tug  which  tbey  provided.  It  wis 
said  that  the  corporation  were  nut  liable  for  » 
chartered  tug ;  but  this  chattered  tug  was  under  th« 
general  dIrecticnL  and  oontrol  of  the  oorporstioo.  It 
was  performing  corporation  woill  fbr  wbiob  tbs 
corporation  waa  to  bepaiVi  it  appears  to  me  that 
the  ownership  of  the  in^,  lu  the  sense  of  its  ultinisti 
ownership,  is  immaterial.  For  the  time  during 
which  thu  oonbraot  bnsinees  was  bein^  performed  it 
the  tug  of  the  corporation,  and  its  inefficiency 
an  iaaffioifloqr  for  whteh  tha  ooipocatioa,  ai 
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u^nUikctors  for  towage  with  reasonable  care  and  skill, 
were  responsible. 

Bat  it  is  tbeo  said  that  the  pliuntiffa  should  have 
givnt  fivideoce  to  show  that  The  Vhen  on  this 
oocacion  was  inpfficiefnt,  and  Bhould  have  provwl  the 
eatue  of  it«  insfficieacy,  which  might,  peradventure, 
b«  some  cause  for  wbiob,  upon  the  coutract  in  ques- 
tioiijtlie  corporation  wonld  not  have  been  irspon- 
lible.  I  am  of  opinion  that  ^is  is  altogether 
moaeoBS.  The  fact  that  it  was  an  inefficient  tue  on 
this  occasion  is  proved  by  the  defendants  themselves 
vben  they  sl.r.'.v  how  ov.  other  occusions  it  Lad 
properly  and  efficiently  performed  ita  functions.  If 
Avas  suggested  that  it  was  mM  «acbriOvdinary  and 
anoraal  etent— «iid  m  this  was  not  »  oootnot  of 
wamoty  tiie  dsfendantt  would  hava  heen  entitled  to 
tcsist  rn  that  as  a  defence— it  was  for  the  defendants 
to  prove  it.  Two  causes  ouly  are  suggested  iu  tho 
coarse  of  the  trial :  one,  the  badness  of  the  coal — 
itseli  aopplied  bj  the  conKMratioD;  the  other,  the 
oukitfblnMs  or  negleei  m  the  etweni.  In  ^thcr 
evfr  v  it  appear!  tO  me,  the  corporation  cannot 
»tau  lueiosflves,  as  against  the  owners  of  7V«» 
Sataf'},  of  the  uuskilfulness  of  their  tufc  or  the  bad 
"Ti&terial,  the  use  of  which  placed  the  obstniotioa  in 
•■U  way  of  TAs  Atfoto  WM  was  the  osnse  of  the 
cakmity. 

TTnder  thcee  circximstances  I  hu\  of  opinion  that 
the  jadgmcnt  of  the  Court  of  Appoal  was  rij^ht,  and 
that  this  appeal  ought  to  be  diamiseed  with  costs, 
■si  1  move  your  loMiUps  sooonUn^jt 

L  rd  Watson,  Ijoid  MA0«AOBnir»  and  Lord 

Moms  concurred. 

Solicitors  lor  ihe  api)ellants,  Bird  A  ffomtTf  for 

FI'iUi'T,  Town  Clerk,  Preston. 

Sulicitors  for  the  respondents,  Stohe$, 


9nbs  (SmuiL 

(frooi  th€  Supreme  Court  of  New  Smith  IValeg.) 

Juno  23,  189ti. 

Kufo  v.  Hkndubsun.  (a.) 

Alw  oad  nuUieiottt  praittution — Bankrttpta/  petition — 
Rtattntahle  or  probable  cause  ~  Mutiwe — AiiU»  of 
Ttmedy  tought—  Fruud  upon  court. 

A  fJaintiff  or  pttHimer  who  tnsfififfM  tmd  intUU  in  a 

pT(^»t  be/ort  the  fxuikniptcy  or  any  other  court,  tn  dr- 
^iroutancet  which  make  it  an  uiioe  of  the  remedy  aouijht, 
'■rn  fraud  ujitm  the  court,  cannot  I'  mid  to  hurt  uHril  in 
fracteding  either  with  rtammablf  or  jrrobabie  cause. 
Atf  IvcsmMuIs  on  abutai^f  praceaa  or  u  fraud  upon  the 
'  «»<,  mtre  motive,  however  repreheniible,  will  not  /»« 
'■'ftrtmt :  it  muti  be  thrmm  that  the  remaiv  WiuUd  be 
'ii'ititabif  uii'l  >''"i<ld  enablf  the  )irr»on»  oMirNtll^  it 
■nxudnlfntly  to  »lf/rat  the  riyht*  it/  others. 

U  11  tuA  the  duty  of  a  judge  to  anbntit  any  isstie 
«f  jatt  to  iha  jurjf  which  i»  tut  /u'Wy  ntited  bif  tius 
*ti4taee, 

Tht  jurifliction  of  the  Registrar  in  Flcinl:rtt},f<i/  is 
i'-f  liM'i  to  a  ditrrttion  to  grant  or  rr/mt  a  rrct  icinj 
**'l'r.    yo  ifttfittioti  us  tn  res  judicata  urif  -.t  t lin  t  on. 

£i  parte  VitarU.  42  IK.  U.  62f(,  [IHSM]  2  Q.  //. 
3K7.  apf/rtirnH, 


.1.)  Reported  by  C.  H.  GRAFTON,  Esq.,  Barrister- 


This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  Xt  w  S  iiith  Wales  refusing  a  new  trial. 

The  facts  are  given  at  length  in  thdr  lordships' 
jadgnient. 

C.  A.  BusaaO,        sad  /.  A,  SmmOlon,  Urn  tbo 

appellant. 

Herbert  IU»l,  Q.C,  Montague  Shearman,  and  J.  M, 
StutiMi  for  nspoodflot* 

The  judgment  of  their  lordships  (Lords  Watson, 
HofiuousB,  and  Davby,  and  Sir  Bicuabo  Couch) 
was  deUvsrsdlty 

Lord  Watsox. — The  appellant,  in  August,  IH'JQ, 
brought  the  present  action  of  damages  against  the 
respondent,  before  the  Supreme  Court  of  N&w  SottUi 
Wales.  The  declaration  sets  fortli  that  th«  respon- 
dent falsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  presented  a  petition  to  the  judge 
in  bankruptcy,  praying  that  a  scqLiestralion  order 
might  be  made  in  respect  of  the  estate  of  the  appel- 
lant, according  to  the  provisions  of  the  New  South 
Wales  Bankruptcy  Aotof  1887,  upon  the  allegation 
that  the  appellant  had  committed  an  act  of  bank- 
ruptcy, inasmuch  as  he  did  not  comply  with  the 
requirements  of  a  bankruptcy  notice  i>rocured  at  tiw 
instii^tioii  <ME  ths  mpoodent  to  be  issned  hj  one 
Alezandeir  Hallsn  agamsc  the  appcillaiit  ;  that  the 
app<'11ant  showed  cause  against  the  said  ]>etiiion, 
aud  disputed  the  commission  of  thu  t>aid  act  of 
bankruptcy,  and  that  the  said  petition  was  dis- 
missed; that  it  was  afterwardi  ordered  by  the 
judge  in  bankruptcy  that  the  said  bankruptcy  notioe 
ahould  be  set  aside,  and  that  it  was  thereupon 
declared  by  the  judge  that  the  said  act  of  bankrupts 
had  not  been  comiuittcd  by  the  appellant ;  that  aU 
proceedings  in  respect  of  the  said  petition  were,  upon 
such  dismissal  and  order  and  declaration  as  afbrssaid, 
det«  ruiined  ;  and  that  the  appellant  liad,  by  reason 
of  the  premises,  been  damaged  in  his  business  and 
otherwise.  The  declarati  in  wns  :tiet  by  a  n  itc  cf 
pleas  Hiid  demurrer  for  the  respondent,  the  t«rms  of 
which  it  is  unnecessary  to  recite. 

Upon  theee  pleadings  the  parties  joined  issna,  sod 
the  case  went  to  trial  oefore  Ooben,  J.,  and  a  jory, 
on  the  14th  of  December,  1  S'u;  wli'  ii  tLrfp  witnesses, 
iucladiiig  htuself,  were  examined  for  the  appellant.  At 
the  close  of  tha  appellant's  evidence,  the  respondent 
moved  foranonsnitfWhioh  was  allowed  bythe  presiding 
judge.  On  the  SMhof  December,  1806,  the  appel- 
lant tiled  a  nil<)  nisi,  calling  upon  the  re.spondent  to 
show  cauae  why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  granted.  After  hearing  couust  1  for 
the  appellant^  the  oonrt  by  n  majori^,  conaiatiag  of 
Darley,  CJ.,  and  Oaen,  J.,  reraed  the  rule. 
Ptf^^  h^n,  J.,  was  of  opinion  *hnt  the  rule  should  be 
aiiowtd  to  go  on,  iu  order  liuttl  the  jioints  raised 
might  1)0  more  fully  argued. 

it  appears  from  the  evidence  that  the  appellant, 
who  had  previously  carried  on  business  as  a  stevedore 
and  wool  pressor,  on  the  2Dd  of  August,  1 893,  entered 
into  partnership,  for  the  term  of  five  years,  with  one 
Wdliam  ColliiiH,  under  tht;  firm  name  of  II.  T.  Tving 
iV  Co.,  for  tht)  purpose  of  carrying  on  the  business  of 
wool  pressors,  stevedores,  and  shipping  agents,  at 
Sydney  and  elsewhere.  By  the  oontxaot  of  oo-partnery 
it  was  stipulated  that  Coluns  should,  if  he  thought  fit, 
be  at  liberty  to  remain  in  his  employment  of  shipping 
clerk  in  the  office  of  the  German  Australian  Steam- 
ship Co.,  and  to  accept  any  other  similar  position 
during  the  oontinnanos  of  -  th« partnenUp;  mad.  also 
tiiat  TM  appellant  shonild  have  the  aotive  oondnot  of 
the  business  of  the  firm,  and  should  receive  ii  salary 
of  i)4<Xl  per  annum,  pavable  iu  equal  monthly 
Tho  nspoQOMU  WM  tha  naaaaav  cil 
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the  Qerman  Aattrali&n  Steamaliip  Go.  He  wiw 
dosiroiis  of  becoming  a  putanrof  UW  firm  of  H.  J. 
King  &  Co..  and  it  wm  in  oooMqcMiioe  of  the  refusal 
of  his  employers  to  allow  him  to  accept  that  position 
that  Collins  became  a  partner.  The  respondent  was 
also  agent  for  one  Em«>«t  Wood,  a  mercbant  in 
London,  who,  on  the  1  }fh  of  August  1893,  agreed  to 
adTanoe  the  aom  of  £500  to  the  appeUut  and  Collins  in 
lOMkr  ion  hebool  of  tlie  new  fim.  The  advance  was 
imaged  hy  fhe  svqpoadiiife  on  Wood's  behalf.  It 
does  not  appear  that  any  caprfal  was  orntributed 
by  tho  appellant ;  but  Collins  put  into  the  business  a 
Hum  of  £'200,  which  he  borrowed  from  the  respondent. 

On  the  17th  of  Marub,  18i>4.  the  sum  of  £SO0. 
whkh  Wood  had  agreed  to  lend  to  the  firm,  was  paid 
to  tiie  oppellatit  and  hia  partner,  Oollios ;  and,  upon 
the  same  day,  thejr  execnted  a  bill  of  sale  to  IrVood  of 
the  plant,  stook-m- trade,  machinery,  iixturefl,  and 
book-debts  of  the  firm  in  security  of  the  loan. 
The  appellant  requested  that  the  bill  of  sale  should 
not  be  registered;  and  to  that  the  respondent,  as 
Mfntanting  Wood,  oOiMgated.  Further  adTaiiMi 
wm  mbsequently  made  to  the  Urm  by  Ifir.  Wood, 
through  the  respondent ;  the  entire  loan  amounting, 
on  the  2fith  of  March.  1896,  to  £1,699  lis.  6d.  On 
that  date,  the  firm  agreed  that  the  bill  of  mlf  of  tbe 
17th  of  March,  1894,  should  extend  to,  and  stand  as 
Mooii^  for  the  whole  loan  then  due  to  Mr*  Wood* 

Li  Jvl^,  i8M,  Oharlea  Tajlor,  who  WM  nooni- 
monded  the  wpondent,  beouno  a  member  of  tiie 
firm,  under  an  agreement  with  thf^  yipprllnnt  and 
Collins.  He  paid  £1,000  iuto  the  firui,  a,uil  m  return  \ 
received  the  right  to  one-figl  1:1  shure,  and  to  a 
salanr  of  £3a0  per  annum,  payable  by  monthly 
flwWniMiite.  During  the  following  yMV  there  was 
■omo  ODpleaaantDeai  between  tbe  iwpondont  and 
Ifr.  OolBna,  wbidh  reenlted  in  tbe  tatter  leaTiog  the 
rTnplnyn'f^nt  of  the  Qemian  Aii"tralian  Co.  There- 
upciu  the  respondent  informt  l  the  appellant  that  | 
Collius  would  have!  Ihhvi  tht  :ina  of  11.  J.  King  & 
Co.,  else  ho  would  not  tmance  the  business,  and  would 
**0bMe  down  under  his  bill  of  sale."  On  the  dth  of 
Jwio^  1896.  Colliai  x«tix«d  fnnm  the  firai,  bii 
interMt  halving  been  poTeband  bfthe  appdlaat  and 
his  partner  Triyl-T  for  tlie  sum  of  £250.  In  order  to 
meet  that  {mymeiit  tlie  respondent  adranced  £100  in 
cash  to  the  firm,  who  gave  CktJiins  ttu  r  promissory 
note  for  the  balanoe  of  £l-'>0.  It  was  proposed  at 
that  Inw  that,  in  oonsideratiou  of  his  Mvance,  the 
p«rta«»  of  the  finn  ihoiiild  hold«  at  th«  dinonl  of 
the  respondflnt,  port  of  tbe  abue  in  the  borinese 
which  they  liaa  purchased  from  Collins;  but, 
although  the  matter  was  discu-sspd  between  tbe 
appellant  and  the  respondent,  the  arraugenMOit  does 
not  appear  to  have  be^  carried  into  effect. 

In  the  beginning  of  the  year  1896  tiM  Arm  of 
H.  J.  Kxag  &  Oo.  waa  erideintly  not  in  a  proeperous 
ooodition.  Hallen,  one  of  their  emplojrees,  who, 
ill  April,  is;'j,  had  bcrn  injured  on  board  a 
Ueruiaa  shij)  which  they  wert*  loading,  recovered 
judgment  against  the  appellant  and  Taylor  for 
£341  18s.  Od.  on  the  20th  of  February,  1896.  Tbe 
iojored  man  had  been  inoined  bj  tbe  firm,  but  the 
offloo  with  whioh  th«  inmnMMe  ww  effMStod  had  cone 
into  liquidation.  After  the  lodgment  the  appellant 
had  interviews  with  the  respondent,  at  some  f  v.  liii  L 
Taylor  was  present,  the  object  and  result  of  wi.icii 
are  thus  expluined  by  the  appellant  in  hia  evidence  : 
"  I  WMited  defendant  to  lend  me  more  muney,  as  be 
bad  done  on  many  occasions.  He  deoliiied.  Defend- 
•at  or  Taylor  propoaed  I  should  go  out  of  H.  King  & 
Co.  It  waa  in  the  beginning  of  March.  I  bad 
several  interviews.  I  don't  know  anything  was  said 
about  ntoney.  I  was  simply  to  go  out  of  tbe  business 


on  muiy  occasioos  to  do  this."  On  the  26th  of  March, 
1896,  the  respondeat,  acting  on  behalf  of  his  oon- 
stitoent  Mr.  Wood,  gave  fomal  aolioo  to  tho  Ann 
that,  in  defaolt  of  immediate  paymont  of  tho  aom  of 

£l,d99  lis.  6d.  then  .ir.e  in  Mr.  VTr.-.'l  hr-  would  taVe 
pomtMsion  of  the  chiitu-id  Mid  things  i:ouxiinh<-d  m  the 
indenture  of  the  17th  of  March.  Default  haviug  been 
made,  the  respondent  mtered  into  possoesion.  The 
appellant  states  in  his  evideooe,  "  I  aid  not  ooosider 
the  fim  indebted  to  Wood  in  £l.d99  odd; "  bat  tho 
statement  can  hardly  be  accepted,  became  the  wifn— 
admits  th.-it  the  aino'.inf  THiiiir-d  stood  in  the  books  of 
the  firm  at  the  credit  of  Wood,  aiid  it  is  not  disputed 
that  on  the  26th  of  March,  1896,  his  partner  Taylor 
executed,  on  behalf  of  the  firm,  aa  acknowledgment 
which  was  indorsed  upon  the  original  bill  of  sale,  to 
the  effect  that  the  debt  then  due  to  Wood  amooiUed 
to  £1,599  lis.  6d.  On  the  30th  of  March,  1896,  tbe 
appellant  sent  til<  U>  r  to  tb«»  refipondent,  maliinr;  :in 
offer  (which  waa  declined  on  the  same  day)  to 
pay  a  spediied  snm  as  in  full  discharge  of  the 
liabilitiw  of  his  firm.  In  that  latter  the  appellant 
wrote  ^at.  if  the  respondent  ooold  not  see  his 
way  to  accept  the  offer  therein  made  to  him  *'  I 
shall  fe«l  constrained  to  sequestrate  the  estate  for 
the  protection  of  tbe  creditors. ' 

On  the  7th  of  April,  1896,  Kallen,  under  the  pro- 
visions of  the  Bankruptcy  Acts,  1887-1888,  took 
out  a  bankrapttgr  nolioe  against  the  i^ppaUaut, 
requiring  him  to  ms^e  payment  of  the  oom  of 
£341  18b.  9d.,  for  which  he,  Hallen,  hdd  a  joint  and 
several  decree  against  the  appellant  and  his  partner, 
Taylor,  withtiL  seven  days  after  Bervi,  c  of  the  uoticti, 
excluding  the  day  of  notice.  Tbe  notice  was  served 
on  the  appellant  upon  the  following  day,  the  8th  of 
Anril.  Tbaix  locdalitps  may  obam  ii  tiMt  theco  ia  no 
evidenoe  boyond  tbe  following  <Mla,  wUdi  axe  not 
concl'ixivr  trnrfing  to  fiupr  "rt  the  averment  made  by 
the  apj  -  llcint  in  hin  declirtttiuu,  to  the  effect  that 
such  iiotire  by  Hallen  wivs  iirijcurr-d  or  i^.sur-d  at 
tbe  instigation  of  tbe  respondent.  The  respoud^t 
on  the  2nd  of  April,  1896,  gave  to  Sly  and  Russell, 
who  oondwotod  too  pcoaant  suit  on  hia  behalf  in  the 
ooort  below.  Us  promissory  note  for  £150,  a«  in 
advance  to  Taylor,  for  whom  they  wptp  thor.  acting, 
in  order  to  enable  him  tx)  meet  hia  hltibiiltiea  uader 
Hallen's  di^cree.  Siy  hthI  KnH^r-U,  ttft^r  t.'i  irrr'8poiidr"D._e 
with  Hallen's  solicitor  in  regard  to  tbe  sani  which 
would  be  accepted  from  their  client,  on  the  8th  of 
Auil,  1806,  enoonad  the  nEominoEy  note  to  bim,  in 
satiBfaetlon  of  Tayloi^a  bidobtailneH. 

Nn  payment  baring  been  made  by  the  appellant 
within  the  time  prescribed  by  tho  notice.  Hallen,  on 
the  16tb  of  April,  189(i,  preisentrd  n  jn'tition  for 
sequestration  of  bis  estate  to  the  judge  iu  bankrnptoy. 
in  which  he  set  forth  that  the  appelhuit  was  indebted 
to  him  in  the  sum  of  £191 18a.  9d.,  being  the  b«laiioa 
of  tbe  snm  of  £94 1  16b.  9d.  oontained  in  the  jndgmmt 
aforesaid.  On  the  5th  of  May,  189(3,  the  app-^Hant 
paid  to  Hallen  the  sain  of  £218  4s.  2d.,  being  m  full 
of  the  balance  of  £lf  '»  due  by  him,  tot,''' tli-  i  wiih 
interest  and  costs.  On  the  iltb  of  May,  1896,  Hallen, 
who  bad  by  that  time  received  payment  of  his  debt, 
with  intotaat  and  o(wt«>  withdrew  bii  petitioa  for 
sequestration . 

On  the  8th  of  ^.Tiy,  ISOIl,  the  respondent,  who  waa 
a  cretUtor  of  the  appeliimt  for  the  stun  of  £260  10s. 
due  by  promissory  note  of  the  12th  of  February,  189(), 
tiled,  in  that  (mpaoity,  a  petition  for  an  order 
sequestrating  the  appellant'a  estate.  The  petition  aet 
forth  that,  within  six  montlw  bofaca  tho  date  of  ita 
presentation,  the  appeUant  bad  oomndttsd  sn  aet  of 
bankrupt  V,  iiiH^smuch  as  be  had  failed,  within  the 
period  prescribed  by  tbe  Act,  after  servioe  of  tho 
DMikriipitfly  oadsr  by  HaUan  on  tha  8th  of  ifkril*  to 
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them  of  founding  a  petition  lor  s  aeqiMttniliOB  Order 

upon  the  bankruptcy  notice. 

Upon  the  hearing  of  this  Ap}>c>iil,  it  waa  maintained 
for  the  appellant  that  tho  orders  of  tin*  ■  ourt  below 
ought  to  be  reversed,  and  the  action  remitted  for  new 
trial,  upon  two  separate  grounds  :  the  first  of  tlieM 
being  that  curtain  documentary  evid^nre  had  bMB 
unduly  rejected  by  the  preeidiug  ju  igo;  and  fhe 
second,  that  the  learned  judge,  instead  of  directing  a 


conj  j>l V  with  the  requiremcBtoof  th«  notioe,  orto  aatisf y 
the  jnage  that  he  had  a  ooimter-(;lium,  set-off,  or  cross- 
demiand  equal  to  or  exoe<jdiug  the  amount  of  the 
judgment  debt,  which  he  could  not  set  up  in  the 
•rticm  in  which  the  judgment  was  obtained.  The 
petition  was  opposed  by  the  appellant ;  and,  on  the 
itd  of  iyljt  Ifi^i  the  registrar  in  bankroptoy, 
tSiee  hwuTBg  «videnoe,  made  an  order  to  tho  effect 
•.bat  the  I  etitiou  of  the  reepondent  "  be  and  the 
Muu«3  ia  hereby  ditnuwd  out  of  this  court." 

On  the  Tth  of  August,  1896,  Manning,  J., 
sittiag  M  judge  in  bsokraptcy,  made  tn  order 
ia  tbeee  teRos:  "Upon  motion  made  to  me  this 

riy  on  behalf  of  the  above-Darned  H  iph  John 
Kiug  "  (tht>  pretkeut  appellant)  "  and  u])(in 
reading  the  bankruptcy  notioe  herein  dated  the 
•mntlid»y  of  April  last,  and  tiie  affidnfiliof  the 
Mid  Hn^  John  King  and  of  Bmry  "Wliite  ewom 

n  the  sixteenth  ncd  eighteenth  days  of  May  last, 
ifid  there  being  no  ajmearance  for  the  judgment 

re>iitor,  npon  hearing  Air,  Wise  as  counsel  for  the 
^d  Hugh  John  King:  It  is  ordered  that  the  said 
l/dnkraptcy  notioe  issued  herein  by  the  said  Alexander 
Hallen  on  the  said  seventh,  day  of  April  lai^t  past, 
ht:  and  the  same  is  hereby  set  aside.  And  it  is  further 
!  -r.  d  that  noactof  bwnkruptcy  has  been  committed 
r)  the  said  Hugh  John  filing  uader  the  said  notice  of 
the  said  seventh  day  of  Api^  last  past."  From  the 
terms  of  the  loiegoing  order,  it  is  obvious  that  the 
respondent  was  no  party  to  these  prooeedings ;  and 
it  :s  not  wonderful  that  Hallen,  the  judgiuiut  ;  i-f ditor 
who  took  out  the  notice,  should  not  have  appeared  in 
thtm,  seeing  that  he  had  obtained  full  payment  of  his 
debt  with  eoeta  mora  than  two  montna  nwtionsly. 
ladflpendenUy  of  tbeae  oonaidenitiona,  timr  loidsMpe 
h:i  of  opinion  that  the  order  of  the  learned  jniipn,  in  so 
•ir  Hs  it  de<  lares  that  no  act  of  bankruptcy  had  been 

I  miiiitt»-d  by  the  appellant,  went  beyond  his 
jiiniidiction,  and  was  unwarranted  hy  the 
Bankruptcy  Aet  of  the  Oolony.  These  Aots 
define,  with  great  minutenoss,  the  various  ways 
in  which  an  act  uf  bankruptcy  may  be  coo- 
(tituted,  one  of  them  being  by  a  bankruptcy 
notice  under  section  4  (2)  of  the  principal  Act. 
^\l>en  an  application  is  made  for  a  sequMtmtion 
otdf^r,  whioh  complies  with  the  requirements  of 
sectioDS  (3.  7,  and  8  of  the  same  Act,  ample  discretion 
iiTe^tnl  in  the  judge  either  to  grant  cr  refuse  the 
petition  ;  and,  it  a  sequestration  order  be  made,  it 
Bay  subsequently  (section  o  (IT.)  )  be  discharged  or 
sBBuUed.  But  whilst  the  judge  may,  in  his  dis- 
cretion, oompetentty  refute  to  fbnoir  np  an  act  of 
Wkruptcy  by  iasuing  a  -  j  n  -tration  order,  the 
itatutes  give  him  no  juriiidicLiun  to  annul  au  act 

'•  bankruptcy,  or  to  declare  thiit  it  never  was  com- 
mitted. There  i«  no  authority  to  be  ioaod  for  the 
proesdnreof  tike  learned  judge,  save  in  tiie  fifty- first 
of  the  general  mlr-  fr mied  by  the  court,  which 
prr.\-idt-a  that  "  wht  u  the  judge  makes  au  unlet 
'  Ttaig  aside  the  bankruptcy  notice,  he  may  at  the 
'■■■fxi*-  time  declare  that  no  act  of  bankmptoy  has  been 

.aittiitted  by  the  debtor  under  snoh  notiee.**  Now, 
Ike  only  power  which  the  court  has  to  frame  rules  is 
<^firmea  by  section  119  of  the  princij^al  Act,  and  it 

■<  strictly  limited  to  rules  "  for  the  purpose  of 
reguiating  any  matter  under  this  Act."  In  the 
''■pinion  of  their  lordships,  a  rule  empowering  the 
lodge  to  make  a  declaration  i^at  no  act  of  bankruptcy 
mdbeen  committed  under  the  notioe  is  in  no  sense  a 
re^i  'at;  either  framed  or  calculated  tf)  cany  out 
litis  objects  of  the  Act.  It  is,  in  their  opinion,  the 
tiev  creation  of  a  jurisdiction  which  the  Legislature 
wtthhdd,  it  is  inooosistaDt  with  and  so  far  repeals  the 
jilstn  naiolDienta  of  the  atatutet  and  it  takes  away  from 
osdilon  Ike  nbaolnte  tight  wbioh  'tiia  ttatnta  gave 


nonsuit,  ought  to  have  submitteil  to  the  jury  certain 
iflsues  which  were  oidy  fitted  for  their  coustderatiun. 
Their  lordships  do  not  think  that  either  of  these 
obi  actions,  whioh  tiiey  will  notioe  in  their  order,  ia 
well-founded. 

At  the  trial,  the  decision  of  the  registrar,  dated 
the  Urd  of  July,  181(0,  dismissing  the  respondent's 
petition  for  an  order  sequestrating  the  appellant's 
esbrte,  was  admittsd  without  objection.  But  an 
objection  was  taken  when  the  appelhuit's  counsel 
tendered  in  evidence,  *' the  full  written  judgment" 
delivered  by  the  registrar  on  that  occasion.  The 
documeut  thus  tendered  was,  in  their  lordships' 
opinion,  rightly  rejected  by  the  presiding  judge. 
Section  8,  sub-sections  2  and  4,  of  the  New  South 
Wales  Act  of  1887,  give  the  registrar  no  jurisdiction, 
except  to  grant  or  t  '  di-mis  .  >%  creditor'^  petition  for 
sequestration.  The  terms  of  that  clause  and  of 
these  sub-sectaons  are  substantially  the  same  with 
those  of  section  7,  sub-sections  2  and  8,  of  the 
English  Bankruptcy  Act,  1883 ;  and  it  waa 
held  by  the  Court  of  Appeal,  in  Ex  parte  Vitorin, 
42  W.  R.  529,  [1894]  2  Q.  B.  D.  387,  that  the 
decision  of  the  registrar,  affirming  the  insufficiency 
of  the  petttioaing  oraditor's  debt,  did  not  eonrtitnte 
r«s>iMftoala.  Lord  Ether,  U.R.,  obeerred,  **an  that 
he  (i.'.,  the  registrar)  can  do  is,  to  refuse  to  make  a 
receiving  order  in  resiiec  t  of  the  judgment  debt. 
That  is  the  limit  of  his  discretion.  That  being  so,  the 
case  does  not  oome  within  the  doctrine  of  retjudieaia 
at  all."  In  their  lordships'  opinion,  theae  olMem> 
tions  are  equally  applicable  to  the  statute  of  New 
8outh  Wales.  The  order  made  by  the  registrar  on 
the  ;ir'l  of  July,  1S96,  is  very  properly  confined  to  a 
simple  dismiesal  of  the  respondent's  petition^  The 
reasons  by  whioh  he  was  influenced,  or  wUoh  he  may 
have  thought  fit  to  assign  in  delivering  judgment, 
are  immaterial,  because  they  could  not  raise  an 
1  ii^^M'-ist  til,'  rr-.['.:jndent ;  and  tL>"'  ducument 
tendered,  if  it  had  been  admitted,  would  have  amounted 
to  nothing  more  than  hearsay  evidence  of  the 
opinion  ol  an  Individnal  upon  points  whioh  ha  had 
no  jurisdietion  to  determine. 

In  support  of  hiH  (jther  and  more  serious  objection 
to  the  conduct  and  reenlt  of  the  trial,  the 
appellant's  counsel  maMy  relied  upon  the 
OTtdeuoe,  aa  showing  or  tending  to  show 
that,  in  presenting  liis  petition  for  a  sfquestration 
■  uder.  the  resijniidi'nt  was  act  untrd,  not  by  an  honest 
vvittb  to  secure  paymtut  of  the  debt  which  the 
appellant  owed  him,  but  by  a  desire  to  effect  the  ez- 
olnsion  of  the  appellant  from  the  firm  of  H.  J.  K^g 
9t  Co.  He  maintained  tiiat  tkb  respoodent's  rraort  to 
sequestration  in  bankruptcy,  with  that  motive  and 
witli  that  object,  constituted  an  abuse  of  the  process 
i  f  the  court,  and  a  fraud;  and  that  the  judge  ought, 
in  some  form,  to  have  remitted  to  the  jury  the  quea^tion 
whether  the  respondent  had  been  guilty  of  audi 
abuse  and  fraud,  with  the  direction  that,  in  tho  evfnt 
of  their  answering  the  question  in  tho  afKrmaUvj, 
they  ought  to  return  a  verdict  for  the  appellant. 

Their  lordships  do  not  dispute  the  soundness  of 
the  proposition  that  a  plaiufiff  or  patiitioner,  who 
institutes  and  insists  in  a  process  before  the  bank- 
ruptcy or  any  other  court,  in  circumfttanoes  which 
make  it  an  aiboaa  of  the  ^«dy  aoni^t,  or  a  fmnd 
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upon  tlie  oonrt,  eaaanofclio  aid  to  ham  neteS  in  tbat 

Srocef'diiig  either  with  reatonable  or  probable  caaae. 
at,  iu  using  that  language,  it  becomes  necessary  to 
consider  what  will,  in  the  proper  legal  senae  of  the 
words,  be  aaffiflimt  to  constitute  what  i»  genenlly 
known  aa  an  abate  of  process  or  aa  feand  upon  the 
court.  In  the  cpiuion  of  their  lordships,  moro  motive, 
however  reprehensible,  will  not  bo  Hutticiout  for 
that  purpose;  it  must  be  shown  that,  in  the 
oiroamstanoes  in  which  the  interposition  of  the 
oonrt  is  sought,  the  remedy  would  be  unsuitable, 
and  would  enable  the  person  obtaining  it  fraudulently 
to  defeat  the  rights  of  others,  whether  legal  or 
equitable. 

In  Kx  jMird  Onlltinore,  2  Hose  424,  a  tenant  moved 
to  set  aside  a  com  mission  of  bankruptcy,  issued  at  the 
UMtanoe  of  hia  landlord  upon  two  gronnds,  (1)  that 
ho  was  not  a  trader  within  the  meaning  of  the 
atantee  then  in  force,  and  (2)  that  tbe  commission 
bad  been  taken  out  by  his  landlord,  contrary  to  the 
good  faitii  of  fhair  nratnal  oonlnMit,  with  tbe  object 
of  detoEinuiiQg  hii  nuMKil  laaaa.  Tba  Lord  Chan- 


oellor  (Lord  Eldon)  dbeeted  iNwa   to  try  the 

question  whether  the  applicant  was  a  trailer. 
With  regard  to  the  second  ground  upon  which 
the  motion  was  bcMed,  the  noble  and  learned 
lord,  in  giving  jodgmantt  obaerred,  "I  see  no 
reaaon  why  the  prooeM  in  baidcmptoy  shonld  not  be 
affected  by  the  same  species  of  fraud  whic'h  would 
affect  and  set  tiaide  auy  other  process  in  any  other 
court."  In  the  subsequent  case  of  Ex  parte 
IVUbran,  d  Madd.  1,  which  depended  before  the 
yice-Chanoallor  (Sir  John  Leaoh),  a  maroantile 
firm  who  were  creditors  of  another  firm  arrested  its 
individual  partners,  all  of  whom  put  in  bail,  with 
the  exception  of  Wilbran,  who  remained  in  prison 
for  two  months,  when  he  was  made  bankrupt  by 
thefWMMantiligOrBditors.  Wilbran  then  petitioned 
to  ivpeneda  €k»  commission,  on  the  ground  that  it 
had  been  nnfoirty  used  for  the  purpose  of  dissolving 
juirtuership  iu  so  far  as  ho  was  conccmecl.  The 
petition  was  opposed  by  the  creditor  firm,  who  did 
not,  apparently,  dispute  the  fact  that  they  desired 
and  intended  to  pnt  an  «od  to  Wilhcan'a  oonmotion 
with  Us  firm,  bat  pleaded  that  enoh  moliTe  waa  not 
a  groinid  of  interference,  either  on  general  equity, 
or  as  an  abuse  of  the  commission.  Sir  John 
Leach,  after  conferring  with  the  Lord  Chancellor, 
dismissed  the  petition,  ffia  honour  said  "that  a 
oomndssion  waa,  in  a  qnalifted  asnaa,  a  legal  right, 
like  an  action,  and  that  courts  of  justice  had  no 
concern  with  the  motives  of  parties  who  asserted  a 
k'gul  right.  In  h's  purtf  H'iromrt,  2  Rose  203,  the 
buikrupt  himself,  with  a  view  to  dissolve  the  partner- 
ahipk  proeored  a  commission  to  be  issued  against 
him.  Being  the  bankrupt's  oommisaion  it  could  not 
stand.  In  Ex  parte  GtuUtnore  the  commission  was 
usfd  for  a  fraudulent  purpose.  lie  fully  adopt*  '!  the 
principle  of  these  cases.  Here  it  appeared  that  the 
petitioning  creditors,  having  no  concert  with  tiia 
other  pa«taara»  desired  to  operate  a  dissolution,  oon- 
sidering  it  an  advantageous  measure  for  them  that 
the  bankrupt  should  not  continue  in  a  firm  with 
which  they  had  large  dealings.  There  was  in  this  no 
fraod,  and  it  is  not  enough  that  tiun  be  ft  bja- 
mot^e  unless  there  be  fraud." 

The  very  intelligible  principle  which  waa  reoog- 
niznil  in  AV  jxirir  Wilbran  does  not  appt-ar  to  their 
lortlships  to  have  been  departed  from  in  any  of  the 
subsequent  decisions  which  were  brought  unaer  their 
notice  by  tbe  indostxy  of  the  app^ant's  nnnnaol- 
M<»tive  cannot  in  itaeB  conatitnte  mod,  al&oa|^  it 
may  incite  the  person  who  entertains  it  to  adopt 

Cuceediugs  which,  if  successful,  would  necessarily 
id  to  ft  tandnlent  nmlt;  and  it  ii  not  the  awtifVi 


but  ^  conrse  of  prooedare  wUeh  leada  to 

result,  which  the  law  regards  as  constituting  fraud. 
In  fn  re  Davies,  25  W.  E.  239,  3  Ch.  D.  461.  the 
Court  of  Appeal  refused  to  make  an  adiudicataoQ  in 
bankruptcy  where  it  waa  cleaady  ahowa  that  tbe  no> 
ceeding  had  been  nied  and  wat  neaat  to  be  wnlar 
the  illegitimate  and  fraudulent  purpose  of  extorting 
money  from  the  debtor.  And,  again,  in  Ex  pearit 
Grijin,  28  W.  II.  208,  12  Ch.  D.  480,  the  same  court, 
although  there  was  a  good  petitioning  cceditoc'i 
debt,  and  an  act  of  bankmptoy  had  Men  cooi. 
mitted,  refused  to  make  an  anjudication.  The  ratio 
of  the  decision  was  thus  explained  by  James.  L.  J. : 
"  I  think  I  never  knew  a  case  so  transparent  as  t  '  the 
fraud  with  which  the  whole  thing  was  conceived,  sod 
the  oppression  which  it  was  intended  to  caunise.  It 
wonlo,  I  think,  be  ft  shocking  thing  for  any  oomt  d 
jnstioe  in  a  oiviUsed  oonntry  to  be  made  the  isstm- 
ment  of  proceedings  like  these." 

Counsel  for  the  appellant  argued,  with  great  plaoii* 
bilitv,  that  on  the  trial  of'  a  case  like  the  pmal, 
involving  the  inmiiiy  wba/Qm  the  pcooaedinfi  eoai- 
plained  of  were  taken  wiflumt  reaaoaable  BadpnUUi 
cause,  it  is  within  the  province  of  the  jury,  and  not  of 
the  judge,  to  find  the  facts  upon  which  the  question  of 
probable  cause  depends,  and  that  it  is  for  the  jai^Sb 
upon  these  facts,  to  determine  the  qnestioo  of  hm. 
The  role  was  so  laid  down  by       aoma  of  Larfs 
in  L itter  v.  Ferryman,  L.R.  4  H.  L.  52 1 .  1 8  W.  R.  H.  L 
Dig.  14.    Their  lordships  admit  the  propriety  sod 
cogency  of  the  rule  in  any  and  every  case  where  the 
faotsadmit  of  its  application.   But  it  appears  to  them 
that   the  circumstances  of  the  present  case,  s< 
these    are    disclosed    in    the    evidence   of  ths 
appellant,  are  very  different  in  their  character  from 
the    facts,    as    appe^iring   in   the  evidence,  with 
which  noble  and  learned  lords  had  to    deal  in 
LiaU-r  v.   Perryiivin.      It    oertainlv    is    not  ths 
duty  of  the  presiding  |odge  to  iWMnit  aga  'mm 
of  fact  to  tiie  jury  which  is  not  fsiriy  nbsd  by 
the  evidence.     There  is,   no  doubt,  evidence  by 
the  appellant  tending  to  show  that  the  respondent, 
in   petitioning    for   a  sequestration    order,  whs 
infloenced  by  a  desire  to  get  the  amtdlaat  oat  of  the 
firm  of  H.  J.  King  &  Oo.  But  their  lordships  hafs 
been  unable  to  tind  in  the  evidence  any  fact  or  cir- 
cumstance calculated  to  raise  the  question  whether,  in 
petitioning  for  sequestration  of  the  appellant's  estate, 
tbe  respondent  had  committed  a  fraua  upon  the  law 
or  upon  the  court ;  and,  in  their  opinion,  the  Isansl 
judge  would  not  have  been  justified  in  raisii^  sochsa 
issue,  even  if  he  had  been  invited  to  do  so. 

Their  lordships  are  satisfied  that,  in  point  of  ftvot.  n ; 
such  issue  was  raised  by  the  appellant  in  either  of  the 
courts  below.  There  is  no  referenoa  to  H  in  the  note 
made  by  the  presiding  judge  of  tJie  arcoment  of  the 
appellant's  oonnsel  agaonst  the  responoientfs  motiaa 
for  a  nonsuit ;  and,  what  is  of  more  importance,  it  is 
not  raised  in  the  memorandum  for  a  rule  nut  which 
was  filed  by  the  appellant.  In  that  document,  it  il 
pleaded  (Art  7)  that  the  learned  jndge  ought  to  haM 
asoertsaned  by  tiie  verffiot  of  tihe  jiiry  wheflier  tii* 
re8])ondent  presented  his  btmkruptcy  petition  for  thf 
concealed  purpose  of  forcing  the  ap|>ellant  out  of  the 
partnership  of  H.  J.  King  &,  Co. ;  and  also  (Art.  11] 
ought  to  have  directed  the  jorv  that  "  theprsasntatioa 
of  a  petition  for  an  tdtflrior  private  purpose  other  Am 
the  equal  distribution  of  a  debtor's  assets  is  a  fraud 
upon  the  court  of  bankruptcy."  A  direction  in  these 
t^-rnis  would,  according  to  their  lordships'  opinion, 
have  been  dearly  erroneous.  A  desire  and  intentiaa, 
on  tiie  part  of  toe  petitioning  creditor,  to  tarminatsa 
partnership  connection  betwi^en  the  debtor  andaflm 
which  owed  money  to  him  and  to  Mr.  Wood, 
hft  wutBaiiutud  w  wmmA,  is  linplj  •  1>fe> 
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(uotive.  which  wuuid  not  tttiut  bis  procedure  uul«*8s 
there  were  proof  of  positive  fimud,  which  is  abseut 
m  tlii*  OMe.  It  was  not  neotmiy  for  the  iMmrd 
}ndg«  to  raVnut  any  qaestioii  tO  tbfl  jury  astotlie 
-ii'cgeil  motive  of  the  respondent;  because,  vn  {he 
iiisuujptiuK  that  it  did  exist,  which  Iihs  never  Vt-u 
teriously  disputed,  there  arc  no  tcg>d  grounds  for 
coming;  to  the  conclanou  that  th**  respondinit  bti<i 
ftctni  without  reasonable  and  probable  cause. 

Their  loidiluiM  will  tberefore  bumb^  adviae  Her 
Usjesty  to  Miina  til*  jndgoMiik  aroNiwa  hem.  The 
^;  ;>r-iiant  uuut  pKf  to  the  xwpoadiBitfc  bfi  ootts  of  tilia 
sppeaL 

Sailidlon  lor  tbe  appelUnft,  CbpAttm,  FWk^  A  Cb, 
MkUoM  for  tb«  re^oodMit,  Snoav,  Sum,  Fete, 


Court  of  iftpyral. 

(A.  L.  Hiiiith,  Kieby,  and  /  Deo.  2. 

ColUn*.  L.JJ.)  ) 

Hall  v.  Cox.  (u.) 

LUUry — Prize  comjietition — Prediction  »/  number  of 
Urti*  and  death*  in  London  in  a  givtH  weefe— CActnce 
Skill. 

A  ntiesfxijter  proprt'lur  aiirertited  in  his  popet  that 
«  (</  £1,000  would  It  given  to  the  ptrion  who 
amrHy  ffrrdidtd  Me  number  of  btrikt  {male  and  /nnafr) 
rjiii  dttitht  in  l^oiidon,  on  diiclosed  by  the  liegiitrnr- 
'ir^uerat »  rtturni,  durniij  the  week  intchichthe  particular 
htinber  o/  the  paper  unit  pulli'iiird.  En  li  prididion 
■id  fe(  fc«  written  on  a  voucher  printed  in  the  Jiaptr,  and 
inrnrded  to  the  proprietor. 

lit!  I,  (f,at  the  comptti(ir>n  wa$  net  a  lottery. 

App<jal  by  the  plaintifT  from  the  judgment  of 
lAwraooe,  J.,  at  tho  trial  of  the  action  with  *  jmy  Bt 
Leeds.   The  facts  were  as  follows : 

The  defendant  WM  thA  proprietor  of  a  paper  oalled 
tiM  Socket.  He  aoBoimoed  in  the  issae  of  the  paper 
ferthe  1 1th  of  Docenib««r,  1897,  that  a  prize  of  £'1.000 
«as  offered  for  a  correct  prediction  of  the  niiiulu  r  of 
icftle  and  female  births  and  the  number  of  deaths  in 
Lomdon  during  the  week  ending  the  Uih  of  December, 
IhSl.  The  competitors  had  to  fill  in  and  sigu  the 
accompanying  voneher,  paste  it  on  a  sheet  of  paper, 
ud  send  it  with  a  coupon  cut  from  the  front  pH^e  of 
ttw  Rocket  in  accordance  with  the  instructions  given. 
The  vmn  Iji-r  ciiiitMiiii'd  the  following  word-*,  "  I  aay 
th«t  the  nuiubiir  uf  birtlia  and  the  number  oi  deaths 
in  London  during  the  week  ending  the  11th  of 
I>eeeinb6r,  l(ii>7,aa  disclosed  bjthe  Begistrar- General's 
Rtams,  will  be — "  Then  followed  spaces  for  the 
competitor  to  insert  the  number  of  births  (male),  births 
[female),  and  deaths.  The  answers  were  to  bo  sont 
:o  go  a*  to  reHch  the  office  of  the  llod.it  uot  liiter  than 
the  first  post  on  tbe  lUth  of  December.  Competituis 
v«r«  not  limited  to  one  predicttoD,  bat  each  prediction 
ksd  to  he  written  on  a  ▼ooobec  out  from  the  oorroDt 
iiMs  of  the  paper.  If  more  than  ono  oorreot  predie- 
tion  was  reet-ived  fhe  £l.(KlO  would  be  divided.  The 
idvertisi'riient  also  st.it-ed  thut  accoidiug  to  the 
Begistrar -(.on em r.R  returns  the  number  of  birlhs  Hiid 
the  nomber  of  deaths  in  London  during  the  we«k 
fodingthe  I'ith  of  December,  1896,  were  as  follows, 
birthsjinale*)  1.3i2.  ditto  (females).  1.213;  deaths, 

(a.)  Reported  by  F.  O.  BoBUOOX,  Koq.,  iiarrister- 
at-lAw. 


The  plaintiff  alleg-d  >  hiit  he  had  sent,  in  a  i;orrect 
prediction  and  bniu^ht  this  action  »gtinst  the 
defeodast  to  recover  the  £1,000.  The  action  was 
tried  without  plcaditign,  and  the  defence  raised  at  the 
trial  was  thtit  thn  jilniutifTs  answer  bad  never  been 
received.  TLe  jury  iuuu(i  a  verdict  for  the  plaintiff, 
but  on  the  application  of  counsel  for  the  defendant, 
Lawrance,  J.,  entered  judgment  for  the  defendant  on 
the  ground  that  the  <-omp(:tition  was  a  lottery.  The 

flaintiff  appealed.  Tiia  defeadant  had  died  siooe  the 
rial  of  the  aoiioii«  and  1m  personal  Mfmsentativea 
bad  been  served  in  the  ttotko  o(  apiwal,  fiut  thvy  did 
uot  appear. 

Brooke  Little,  for  the  plaintiff.— Hie  learned  jodge 
was  wrone  in  holding  that  this  competition  was  a 
lottery.  Tiie  wiui  ing  of  the  prize  by  making  a 
correct  prediction  wns  uot  depeudt-nt  on  mere  chance. 
This  cumpetttiou  afforde  i  six>iie  for  the  exeicisa  of 
!>ome  degree  of  skill — namely,  in  the  making  a  calcula- 
tion from  fbe  ratiims  of  the  Kegistrar-Qeneral  Uft 
jnrerioiis  years  as  to  the  probable  number  of  births 
and  deaths  iu  London  during  the  week  in  question. 

He  referred  to  Camiuada  v.  llulton,  GO  L.  J.  M.  C. 
116;  Morris  v.  /llnclm;,,.  2  H.  &  C.  912.  12 
W.  H.  C.  L.  Dig.  80;  Taylor  v.  SmetUn,  11  Q.  B.  D. 
207,  31  W.  U.  Dig.  115;  lUirrlay  v.  /'mrsOtt,  43  W.  R. 
74,  [1893]  2  Cb.  Ul;  atioddaH  t.  Sagar  44  W.  B. 
287,  [1895]  2  Q.  B.  47*. 

A.  L.  Shitu,  L.J. — In  my  opinion  this  competition 
was  not  a  lottery.  The  cases  show  that  to  constitute  a 
lottery  tbe  matter  must  be  one  depending  entirely  on 
ohanoe.  The  solution  of  the  question  in  this  case  did 
not  depend  entirely  on  chance.  Although  it  depeoded 
lurgt'ly  on  chance,  therr  was  an  element  of  statistici&l 
inquiry  brought  into  the  matter.  The  paper  itself 
gave  the  number  of  births  and  death*  during  tbe 
oorrespouding  week  in  the  previous  year.  That  would 
serve  as  a  start  for  tbe  competitors  to  main  ioqaitiw, 
and  thus  an  element  of  inveetacatioii  and  xiiBwdt  W«a 
introdnoed  mto  the  competition,  and  tbe  loooesaful 
prediction  was  not  entirely  due  to  chance.  In 
Caminada  v.  ffnlto,,  a  Divisional  Court,  consisting  of 
Day  and  Lawrunce,  .IJ.,  held  that  an  offer  of  prizes 
to  any  purchaser  of  a  book  who  should  fill  up  a 
coupon  with  the  names  of  the  wtaming  honea  in 
certain  races  about  to  take  place  was  not  a  lottery, 
upon  the  ground,  as  I  understand,  that  the  skilled 
knowledge  of  the  competitor  for  the  prize  was  an 
ingredient  in  the  matter,  and  their  view  has  been 
confirmed  in  SloddaH  ▼.  Sagar,  The  ippeal  mast  ba 
allowed 

Riouv  u.ud  CuLU:<s,  L.JJ.,  concorred. 
Appeal  e^towei. 

Solicitor  for  the  plaintiff,  S,  O,  Camphnt  for  ]f«lr 
H'Ommi,  Sheffield. 


From  Q.  B.  Div.  \ 
(A.  L.  Smith,  Rigby,  and  }  Nor.  90. 

Yaughaa  Williams,  I«.  J  J.)  j 

Boimxii  V.  Tottenham  axd  Edvonton  Pkrmaiteiix 

IKVSSXU&KT  BUILSCia  t30CI£TY.  (a.) 

Landlord  and  fraanf  —  £ease — Attignment—Stth-Utue 

by  iraij  of  mortynf/e — Oriyiiud  ItMee  compel!' I  '•  fti/ 
rt  lit  --Jiight  of  original  leitee  to  rtcovtr  from  »ub- 
Uuec  of  a*$ign*€. 

The  piaintiltt  being  (As  fenees  t(f  fremitUt  aatigned 

their  term  to  P.,  who  enh-tti  the  premt»e$  to  the  defend' 

(a.)  Ucporled  by  F.  ii.  Kucilkk,  h^ii^.,  iitirristur- 
•t-Law. 

u 
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ani$  for  the  retidm  of  the  Urm,  except  tt«  la»t  day,  by 
trtit/  I'f  mortjiii/c  The  ?n<>r^/(n/^  CDuiaiiinl  a  rovenant  on 
the  part  of  the  defendant*  that,  if  they  entered  into 
poue$tioit  of  tht  premiiea  under  their  powers,  and  received 
Ac  rad»  andproftU^  ih^  would  pay  the  rent  r«$erved  bjf 
the  origiital  Imk.   Tht  d»/endant$  tnttrtd  into  pom$' 

*jon,  and  P.  bernrnr  hanf.rupt.  The  defendiints  dl'l  in/f 
pay  the  rent  reserved  by  the  original  lease,  n)id  tht  h^aor 
compelled  the  plaintiffs  tu  pay  it. 

Htld,  thai  the  pUtintifs  tvere  entitled  to  reeotrer 
from  the  d^endanU  the  amount  so  paid  for  rtnL 

Moule  r.  Oarrelt,  is  ir.  11.  ml,  20  Ibid,  4I«, 
L.  R.  5  Ex.  I'Sl,  7  Ibid.  101,  tj^tlutiml. 


in  qaeition  OO  tibifr  bohilf  ooidd  b*  iinpEid  vhereoa 
to  luaintaia  tike  action,  •md  I  am  of  opmba  tttt  ha 

was  right. 

The  facta  are  these.  On  the  3rd  of  Ainil,  1832,  th« 
owner  of  the  premiaefl,  Moore,  demised  thiem  to  tbe 
pUintfiEi  for  %  term  of  nioety-niiie  yean  at  the  not 

of  r20  per  annum.  v,'bic>->  th"  pl  iiutifTs  c3TCQact>'i  to 
pa),  duthe  5tli  of  April,  l'?-'J,  Llie  plaintiffs  s-ssipnifd 
to  Price  the  residue  of  the  term,  Pri>  e  covenaiuinz 
with  the  plaintiffs  to  pay  the  covenanted  rent  a&i 
indemnify  the  plaiDtiffs  therefrom.  Oa  the  18th  of 
October,  1889,  Price  demised  by  way  of  mortgage  tii* 
term  less  noe  day  to  the  defendants  to  secare  ad?aac<^ 


.   ,         X    #  riL        11  T     i  *\      nitide  by  thorn  to  him,  iin<I  the  dcfondauts  oovpuvited 
Appeiil  from  the  judgment  of  ChanneU,  J.,  at  the  ^^^^     ^j^^y  should  eater  into  poueanon 


triftl  of  tho  action  without  a  jury 

The  action  was  brought  by  lessees  who  bad  assigned 
ttieir  lease  to  i-ecover  from  mortgagees  of  their 
assignee  £97,  the  amount  of  gvonnd-rent  which  they 
had  been  compelled  to  p<ty  to  the  leMor. 

By  a  lease  dated  the  3rd  of  April.  1882,  TTeury 
Moore  demised  the  premises  in  question  to  the 
plaintiffs  for  a  tam  Of  ninflty-nine  joaia  at  a  rant 
ol  £20  joer  anntun. 

On  tae  6th  of  April,  1869,  the  plaintiib  assigned 
the  term  to  mip  Price,  who  eovpimnted  to  pay  the 
rent  and  to  indemnify  the  plaiDtitt's  therefrom. 

On  the  18th  of  October,  18S9,  Price  niortgagwl  the 
preraiiea  to  the  defendanti  by  a  sub-demiie  of  the 
tenn  except  the  last  day,  as  security  lor  oarlain 
adyances  made  by  them  to  him.  The  mortgage  con- 
tained a  covenant  on  the  part  of  the  defendants  that, 
if  they  eiiti  r.'d  mto  ]>08Sf»8ioii  '  f  tlie  premises  under 
their  powers  and  received  the  rents  and  profits,  they 
would  pay  the  rent  WMWod  bjr  tlia  leaaa  of  tho  Srd 
of  April.  1882. 

In  1890  the  d<>fendante  entered  into  poMearion  of 
the  premiseH  m'A  remained  in  potwmoil  and  in 
receipt  of  the  reuts  and  profits. 

In  1  '^ Ji  Price  was  adjudicated  bankrupt. 

The  defendaate  did  not  pay  the  rent  whidh  aoorued 
due  wtille  thef  were  m  powyion,  and  the  lector 
compelled  the  plaintiffs  to  pay  it. 

At  the  trial  of  the  action  Channel!,  J.,  held  that 
the  plaintiffs  were  not  entitled  to  recover  the  amount 
fiom  the  dafendaatii  and  gave  jndfmant  lor  tiie 
deftadante. 

TTie  plaintiflb  appealed. 

R.  M,  Brayt  Q.C.,  and  Tindal  Atkiniont  for  the 
plaintiA. 

Jeif,  Q.V.,  a.  Spencer  Aww,  and  Ortmwood Mean, 
for  tiie  defnidants. 

(htr.  adv.  mUL 

Nov.  SO.— -A.  Lb  Smith.  L.J.,  read  the  following 
judgment:  This  is  an  action  by  plaintiffs  who  are 
loseeee  of  premises  for  a  long  term  to  recover  from  the 
defendants  £97,  being  renf.  llnjy  Ltivi'  Lli^I  to  juiy  to 
their  lessor  under  the  oovenauts  in  their  lease,  which 
nut  aoonied  during  the  tjme  flw  defoodaiili  wera  in 

Sosseeeion  of  the  premisM  ac  morljgagees  by  way  of 
emise  from  an  aarignee  of  the  term.  Between  the 
plaintiffs  and  the  defendants  there  exists  neither  con- 
tract nor  privity  of  ^tate ;  the  defendants  were  not 
liable  to  pay  to  the  plainti&  the  rent  in  question,  nor 
ware  tbey  liable  to  pay  it  to  the  plaintiffs'  lessor.  In 
tlie<>4!  ciroumstanoes  my  brother  Ghannell  gave  judg- 

nn-iit  for  the  dtiftoidanb-,  being  of  opinion  that  the  i  thf  »tnouTit  si  paid  by  him,  Moule.  to  his  lessor.  It 


of  the  premises  and  receive  the  rente  and  pniflta,  fiuj 
would  pay  the  yearly  rent  of  £2U  par  annam  rreervtii 
by  the  lease  of  the  3rd  of  April,  IS82.   In  November, 

l>S;il,  Prii  H  v,'(t8  adjudicuti  lt  li  uikrupt.  The  d-  '.'-r.- 
auts  have  entered  into  possession  of  the  preouMi 
under  their  mortgage,  and  have  received  the  rsati 
and  profits  thereof  in  part  satisfaction  of  their  mgit- 
gage  debt,  and  they  hava  remained  in  pasessinn 
ever  since.  The  defendants  have  not  paid  the  rent 
which  accrued  whilst  they  were  iu  pusseesiou.  asi 
Moore,  the  landlord,  has  oompellei  the  plaintiftt,  bis 
leasees,  nnder  the  covenant  in  their  lease  with  hiia,  to 
do  so;  they  have  done  so,  and  they  now  sw  the 
defendants  to  reooT«r  Hw  Mnoant  ftef  hafa  fliM  bad 
to  pay  to  Moore. 

It  is  clear  that  no  contract  or  jirivity  of  estate 
exists  between  the  plaintifijs  and  the  defendants,  hot 
between  the  original  lessor,  Uoore,  and  the  def«od- 
;  and,  luiless  there  be  circumstances  from  »hi.:b 
a  requejt  to  pay  can  b«*  implied,  or  in  other  word*  t 
contract  can  be  implied  1>etwecn  the  defendanti  sod 
the  plaintiffs  that  the  defeadtints  would  indemnify  ths 
plaintiffs  if  they  paid  to  their  landlord  the  last 
accruing  whilst  the^,  the  defendants,  were  in  posset- 
sion,  there  are  no  circumstances  whkdl  wiO  support 
an  actii  u  li\  the  plaintiffs  against  the  defend»ut^  t.- 
recov(!r  the  amount  so  paid.  It  is  true  that  M^mc 
oould  sue  the  plaintiffs,  his  lessees,  upon  their  core- 
nanta  with  him  in  the  lease.  It  is  also  true  that  tte 
plamtifb,  tiia  lessees,  eonld  iua  Oteir  aarignee,  Priee, 
upon  bis  covenant  with  them.  It  is  also  true  that 
Price  could  sue  the  defendants,  his  nnder- le«*ees, 
upon  their  covenant  with  him.  But  how  can  tilS 
pfajntifli  sue  the  defendants  P  I  omit  Prioe'a 
in  bankmptcy,  for  he,  in  my  opinion,  doet  not 
this  case.  It  is  said  that  the  case  of  MoiUe  v.  GarrrA 
shows  that  the  plaintiffs  can  sue  the  defendanti  tu 
recover  what  they  ha^re  been  conipelled  to  pay  t) 
their  lessor,  and  that  this  case  falls  within  the  prind- 
pie  of  that  case.  Now  what  was  the  case  of  M<^U 
V.  fli  f-'it?  It  was  a  case  in  which  there  ha-1  br-a 
two  assignments  of  the  lerm,  the  defendant  beiu^  tie 
second  assignee  thereof.  First  of  all  there  wa*.  as 
here,  a  lease  from  the  lessor  to  the  letwett.  Moule,  tbs 
plahitiff  in  the  action,  containing  the  usual  ooveniati 
by  a  leasee.  Moule  afterwards  assigned  the  term 
Hartley,  who  afterwards  assigned  the  term  to  tb« 
defendant  Qarrett,  who  then  committed  breach^  of 
covenants  in  the  lease.  Moule,  having  been  compiled 
under  his  covenant  with  his  l<-8sor  to  pay  to  hiuk 
damages  for  these  breaobesoomniitted  by  the  defsndsnt 
I  Garrett,  the  as«i  gnee  of  Bartley.  sned  Oarrett  to  i 


action  was  not  maintainable,  and  that  the  principle  of 
the  decision  in  Mottle  v.  Oan,(t,  IS  W.  R.  697,  20 
lUd.  416,  L.  B.  6  Bz.  132,  7  Ibid.  101.  did  not  apply, 
the  dafesKlanta  being  nnder-Iesaees  and  not  assignees 

of  the  term  as  in  the  case  cited.  My  brother  ChanneU 
held,  ae  I  read  his  judgment,  that  no  request  by  the 


was  hold  that,  inasmuch  as  both  the  plaintiff  and  the 
defendant  wota  ooa^dlable  to  pay  to  the  origixitl 
leaaor  the  damyna  aooruinf  to  him  for  the  hceadus 
of  eovanant  by  nie  ddandaitt  whilst  aarignaw  of  tiw 

term,  the  former  by  reason  of  bis  covenant  with  tL» 
origirial  lessor  and  the  latter  by  reason  of  his  being 


daiandantfltotiiapuriBnllltoiia^tiia^kfm  aM%nee  of  the  tann  and  having  oommitled  ths 
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biYftches  whilst  assignee,  and  iuasiuucb  as  the  plaintiff 
bid  beta  oompeUed  to  pay  dam^gM  to  bii  Umok  f  or 
tbcw  1>r«MhM  of  oov«iuuit  hy  tbe  defendant,  wbi  ;li 

tli-i  Jefenilnnt  was  also  compellable  under  privity  of 
uXntv  to  {iny  t  >  tl)»?  le«!or,  be,  the  defendant,  w  hs 
liable  to  indominfj'  the  ]iltiintiif  in  rpspect  of  thi  s>' 
payments  of   which  the  defendant  had  bad  the 
oeaefii.     For,  n»  Wille«,  J.,  puts  it  in  Rulierta  v. 
OtNM,  L.  B.  7  C.  P.  629.  at  p.  637.  20  W.  B. 
C.  L.  Dig.  IS,  the  leNW  li  liable  for  brcaebw  of 
corenant  committed  by  thn  asitignoo,  but  being  only 
tecondanly  liable  he  has  his  remedy  over  against  the 
person  primarily  linble — that  i»,  the  assignee.  Thi^ 
ratio  decidrndt  of  Mouie  v.  Garrett  ia  tbis :  If  A.  ia 
Oompellabl(>  to  pay  B.  damagee  which  0>  ia  aUo  com- 
pellable to  pay  B.,  tbirn  A.,  havine  been  compelled  to 
pay  B  ,  can  maintain  an  aotion  agiuott  C.  for  money  so 
paid,  for  ihe  circumstances  raitie  an  implifil  lequest 
by  C.  to  A.  to  make  suoh  payment  in  bia  case.  In 
other  words,  A.  can  oall  upon  C.  to  indemnify  him  : 
lee  the  notes  to  Lamjdeigh  v.  Brathuxiit,  1  Smith's 
Leading  Cases,  at  p.  ITiO  (9th  ed.),  and  casea  there 
cittd.   To  rtii!>e  this  implied  reqaett  both  A  and  0. 
imwt,  in  my  judgment,  be  compellaUo  to  pay  6., 
f  tbfrwise,  as  it  sepiiia  to  me,  the  jmyment  by  A.  to  It. 
tjj  far  as  regards  C.  is  a  voluntary  payment,  which 
riisea  no  implication  (jf  a  request  by  C.  to  A.  to  pny. 
If  Cockbum,  C.J..  in  his  alternative  rcamu  iu  l/ou^ 
T.  Oartrtt  for  holding  the  defendant  lisihle  meant  this 
by  the  expression  "  bjr  the  legal  default  of  another," 
I  »gne ;  oat  it  it  means  by  a  default  for  which  he 
vas  not  compellaMe   to  pay  iu  that  case  to  the 
arigiual  hmir,  I  do  not  agree,  aud  none  of  the 
other  learned  jud'^tx  who  decided  that  case  adopted 
what  Cockbazn,   C.J.,    tb«a   said,    and,  indeed, 
WiUsa,  J.,  ttptsasly  pointB  oat  that  the  obligation 
attheeoDtraet  must  be  common  to  the  plaintiff  aud 
tke  defendant,  and  the  whole  benefit  must  bo  taken 
'  V  the  defendant.      In  the  present  cftso  the  def^ri  ! 
hiiU  ai«  uu<icr]tiM»e6it  uf  au  asiiiguee  of  the  term,  and 
uenot  liable  at  all  to  the  originiil  lessor  for  rent 
ii^soeTer  it  accrued,  tbeore  being  between  them  aud 
As  original  lessor  osltlier  contract  nor  privity  of 
«state,  and  thare  is  no  suggestion  that  there  wore 
goods  upon  the  demised    premises  available  for 
distress  other  thai,  fhe  goods  of  the  mortga-  r  Vrice, 
even  if  this*  would  have  sufficed  to  nuuntain  the 
Mtion,  about  which  I  say  nothing,  for  it  is  not  before 
M,  Ihaahova,  in  my  jndgnienti  is  whnt  was  decided 
ia  Jfoafe  T.  GamU,  ana  liio  prsasnt  case,  as  it 
smears  to  me,  is  an  attempt  to  stretch  the  decision 
caAn  and  to  say  that  the  principle  therein  laid 
down       lif-H  1  ij  i.iiry  to  the  oase  of  an  uuderlua.ieo 
of  an  assignee  who  is  not  compellable  to  pay  the 
original  lessor  an  to  the  oaae  of  an  assignee  who  ia 
oompellable  to  pay  Um  oi^^nnl  leaaor.    It  will  be 
wen  upon  looUag  at  the  oaaa  of  PmUy  t.  WtOtt,  7 
M.4  W.  601,  at  p.  «08,  that  Parke,  B.,  doalB  with 
this  {•xAct  point.      He  says:  "The  legate  and  his 
issigT.'-»>  ar"  li/ib]o  Tifi  ;.rrc:]S('ly  'lu'  Hume  extent,  and 
tbtassjgncc  ia  a  surety  for  the  lesaee,  but  that  is  not 
the  case  in  a  sub-lease."     And,  again,  in  .tfoidSi 
Osmtt.  in  the  Szoheonar  Chamber,  wheaitwaamg- 
fHtad  tiiat  the  oase  of  an  nnderlessfe  of  an  assignee 
iod  an  assignee  of  an  assignee  were  the  same,  Black- 
fcwrn,  J.,  said:  "No;  because  the  nnderlessee  has 
sever  come  under  any  obligation  to  the  lessor,  but 
iMn  the  defendant,  by  taking  the  same  estate  which 
the  plaintiff  bad,  has  become  liable  to  t^e  same 
flWytioo,"  and  this  ia  the  loondation  of  the  judg- 
■sttofliiieOoiittof  BKOhcqner  deUfvred  by  Chan- 
^'H,  r..  and  the  ground  upon  which  the  judgment 
WM  upheld  in  the  Exchequer  Chamber.     The  fact 
•i)»t  in  this  case  the  defHndants  oovenanted  with 

Itioe,  the  assignee,  that  if  they,  the  defendants,  be- 


came niortgtqjoes  in  posxession  they  would  pay  the 
rent,  gives  Price  a  remedy  against  them  snbieot  to 
any  fot-off  which  may  exist  between  him  and  them, 
imd  does  not  give  fhe  presi-nt  plaintiffa  a  right  of 
aotion  s^riinst  theui.  In  my  judgment,  for  the 
reu.sons  above,  this  action  is  not  maintainable.  I 
agree  in  the  judgment  of  my  brother  ClianneU  and 
think  that  thia  appeal  mut  to  dindased  with  costs. 

BlOBT,  L.J.,  read  the  following  judgment:  The 

only  question  in  this  *:a«p  is  as  to  the  liability  of  the 
I  defendants,  who  arw  niortgagees  by  !<iub-lea.se  of  au 
I  assignee  of  a  lease  origi'ialiy  granted  to  the  plaintiffs, 
to  indemnify  the  plaintiffs  in  respect  of  rent  recovered 
by  the  lessor  against  tiiem  on  tneir  covenaut  iu  the 
lease.  The  mortgagees  euteied  into  possession  of  the 
ieaaehold  property  by  virtue  of  their  sub-term  in 
1890,  and  the  assignee  became  banknipt  in  1891. 

Now,  ftn'mrl  fitrit ,  a  sub-lea«(;  i>f  a  k',ssijo  or  assignee 
of  a  term  comes  under  no  liability  to  the  jrigiual 
lessor,  either  for  payment  of  reut  or  performance  of 
covenants  in  the  original  leaiO.    This  is  true,  whether 
the  sub-leaas  to  by  way  of  sale  or  by  way  of 
mortgage,  and  entry  Into  possession  of  tto  sub-term 
does  not  nialte  tht-  sub-leesee  liable  to  the  lessor.  But 
it  is  said  that  the  jiresent  cape  is  distinguiahable  froui 
the  ordinary  civse  by  tlie  fact  that  the  mortga^tees 
expressly  eovenante<l  with  their  mortgdgor  (assignee 
of  the  lease)  tliat,  if  they  entered  into  possessioni 
they  would  out  of  the  rents  and  profits  rcc«ired  by 
them  (among  other  things)  pay  the  rent,  and  thM 
they  have  been,  as  they  k  iv<  ,  iu  possession  during 
the  whole  time  during  wlui^h  tiio  rents  recavered 
by  the  lessor  against  the  plaintitT^,  original  lessees, 
have  been  accruing.   The  argument  is  ttiat  they  are 
thus  placed  in  the  podtion  of  the  defendants  in  Muule 
V.  OurreU,  who  wwe  held  liable  to  repay  to  the 
plaintiff  money  which  the  latter  had  been  com- 
indled  to  pay  to  tho  original  lessors  for  breach  of 
coveuant  iu  tho   original  leaite.     Iu  that  i-t^m  the 
plaintiff,  like  the  pltuotiffit  here,  was  original  leasee, 
who  had  assigned  the  term  before  the  broach  on 
which  he  was  sued,  but  the  defendants  were  not,  like 
tho  defendants  here,  holders  of  a  sub-term,  but  w^ 
the  actual  owners  at  the  time  of  the  breach  by  puisne 
assignment  of  tli-  -.vhole  of  the  original  term,  and  in 
that  capacity  liable,  by  privity  oi  estate,  tu  tho 
original  lessors  for  iJie  very  damages  which  had  been 
reooTsnd  bgr  than  against  tto  ongiaal  lessee,  who  in 
the  aetioii  was  aaddng  to  recover  them  over.  Both 
plaintiff  and  defendants  were  under  a  direct  obliga- 
tion to  pay  the  rent  to  the  lessors,  but  the  defendants 
!■       i  all  the  benefii  i  :  ♦lie    lyment.    It  was  treated 
as  plain  that,  as  between  the  plaintiff  and  defend- 
ants, the  lii^ilit^  of  the  defendaato  to  tto  original 
lessors  by  privity  of  estate  was  in  the  nature 
of    a   primary  liability,  that    of   the  plaintifp 
by    privity    of    contract    being    Beeondary  ;  and 
on  this  ground  tho  plaintiff  was  held  euiitlfd  to 
recover  over  against  the  defendants,  as  though  he 
was  in  a  mauuer  surety  for  them  for  payment  of 
Itoir  debt.    Here  there  is  no  privity  either  of  estate 
or  contEaot  between  the  defendaato  and  eitlier  tto 
original  leasor  or  tlie  plaintiff,  so  that  there  can  to 
nothing  analagous  to  the  relation  of  piiticiyial  aud 
surety  between  them.     The  reasoning  m  .]!■  hI<  v. 
GarrHt,  therefore,  has  no  application. 

If  the  assignee  had  been  solvent,  the  plaintiffs 
would  have  had  a  sufficient  remedy  in  recourse  to 
him.  The  laot  ol  his  having  become  haakmpt  can 
give  no  right  of  action  againsc  fto  defendante  on  tto 
principle  of  }f<-i'h  v.  ''hn-ftl  which  did  not  otherwise 
exist.  The  Legislature  has  made  provision  iu  the 
Bankruptcy  Acts  for  the  adju»tinent  of  rights  of 
bankrupt  holden  of  kases  and  other  parties  interested, 
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and  it  is  iu  btiukruptcy,  if  aoy  whore,  that  the  plaio- 
tUb  miut  find  their  remedy. 

Tauohax  WnxiAMt,         rand  tb«  followingr 

judgment :  In  this  c*fle  Moore  by  au  indenture  of 
lease  dated  the  ard  uf  April,  1882,  let  to  the  plaintiffs 
two  houses  numbered  12  and  14,  LordHhip-Iano, 
Tottenham,  at  the  yearly  rent  oi  £20.  The  plaintiffs 
on  the  5th  of  April,  aisifrned  the  term  to 

T^ilwnrd  Pricf,  who  coveiiKntt"!  to  pay  the  ivnt  of 
I'Jil  11  y«  ;ir  roscrvod  by  thi!  Ichhc  of  tb<'  ■Wd  of  April, 


the  former  by  contract  and  the  Utter  by  pririty  of 
I  eatate,  the  defendants,  having  had  the  whole  benetii 
I  for  whiab  the  oovenant  ma  entered  into  by  the 

platntilf  aa  I«eeee,  were  liaUe  to  reooop  to  the  pbintiff 

th'  '.  I  mt  which  he  had  been  compelled  to  par  tba 
'  Itjssiir  lor  breaches  of  covenant  occurring  danag  tiie 
i  defendants'  poastssion.  CbanDdU,  B..  in  delirerin? 
i  the  jodnnent  of  the  majority  of  the  oourt,  aays:  "  It 
'  i«  true  Biat  there  ia  no  expreaa  oorenant  between  the 
particH,  but  they  are  each  liable  to  th<)  leM>r  for  tU« 
performanoe  of  the  covenants ;  they  are  each  dtrec^iy 


ls^J,  ami  to  indemuify  the  jjhiiiilifTs  thi  rt  from.  By  liable,  and  the  l^Hsur  miy  sue  either  at  hi*  option; 
an  irtdebture  uf  mortgage  datfd  the  18th  of  October,  j  bat  the  assignee  having  at  the  time  the  estate  which 


18S9,  Price,  in  consideration  of  the  sum  of  £400  leiit 
him  by  the  defendants,  the  Tottenhim  and  Ivimnnton 
Permanent  Tnyesteient  Buildiug  Society,  de  nied  to 
the  (h'Niidutits  the  said  hou<o8  for  tlio  rotuHindtT  of 
the  s^d  term  uf  ninety -nine  years  except  the  last  day 
of  suoh  term  by  way  of  niortgag«  for  securing  to  the 
aooietf  the  payment  by  the  mortgagor  of  l  HO  advance 
instalments  ot  £3  I4t.  each,  payable  monthly,  and 
all  ftnes  and  ^'her  muus  which  nccrvrditipj  to  the  nili^s 
of  the  society  mii^ht  become  payable  by  him.  The 


bat  been  the  consideration  for  the  oorenants  oagbi: 
H8  Ix-tween  himself  and  the  Ixssee,  to  perform  th^m 
and  iu  the  Exchequer  Chamber  Blackburn,  J..  s«ys: 
'I  express  my  entire  coiicurrent^  iti  whut  ft-U 
from  Channell,  B.":  find  Willed,  J.,  says:  "  I 
concur  upon  the  ground  that  where  two  partMS 
liitve  become  bound,  the  ooe  by  ooatfaet  an  I 
1  h«  other  by  estate,  to  perform  the  same  ooveDsni.  tb« 
former  is  fntitletl  to  indemnity  a^'iit.st  Ih-^  latter  *j 
the  extent  of  his  interest,  althaugh  there  is  lu 


think  that  the  defeadsnta  are  liable  in  thie  actioii  by 
reason  of  their  baTiog  had  the  whole  benefit  fbr  which 

the  coven liiit  was  entered  into  by  the  plaintiff  ts 
lessee.    The  jirinciple  of  the  dt^eisiou  in  ffrrriu'j 
K'lrl  of  HViir/.  Bos.     P.  270,  appears  to  govtr a 

the  cas->."  Cockburu.  C.J.,  bssea  his  jodgneot  oe 
preoiafly  the  same  groond,  hot  adds:  *'Th«r»  is 
unother  ground  uf'on  which  thn  jiid(?rapnt  of  ths 
court  bt'luw  may  b;)  uphidd  — n-iUK-'ly,  thit  th* 
premises,  the  subject- m!\tt<>r  of  this  h'iv'i<-,  b-iii}rinth« 
possession  of  the  defendaots,  they  were  the  parti*^ 
whose  duty  it  was  to  perform  the  oovenants  to  b« 
porforiiied  upon  und  in  respect  of  those  premises,  aud 
whose  imiuodiate  duty  it  was  to  keep  those  premiss 
in  repair.  By  renson  of  their  default  the  plttin tiff,  lbs 
original  leasee,  became  liable  (although  be  had  parted 
with  the  estate)  by  the  terms  of  his  covenant  to  m&ln 
good  to  his  lessor  the  damage  iriiioh  bed  aiisea  froa 


mortgage  deed  provided  for  the  mortgagor  remaining   immediate  privity  of  contract  between  them ;  and  I 

in  poesBMion  nntil  default  by  the  mortgagor  in  the      '"'^  ^^-"^  ^— '  i_   ^ — 

payment  of  the  instalments  and  fines  or  in  the  pay- 
ment of  the  r^nt  reserved  by  the  lease  nnder  which 
the  murbgiigor  held,  and  that,  if  such  default  should 
be  made,  the  society  might  distrain  for  ttie  amount  of 
the  monthly  payments  and  fines»  and  tiie  amount  of 
any  payments  made  by  the  society  nnd*r  the  powers 
thereby  conferred  upcin  (h'-iu,  as  forreotiri  arrt  urupon 
a  couiuiou  demise,  nud  might  outer  into  povHessiou 
of  the  premises  or  the  rents  and  profits  thereof,  and 
wight  demise  or  sell  the  premises,  and  should,  out  of 
moneys  so  received  by  then,  whether  tiw  same  were 
the  rents  and  profits  or  purchase- money,  pay  in  the 
first  place  the  rent  reserved  by  the  lease  undor  which 
the  mortgagor  held,  and,  in  the  next  place,  retain  for 
the  said  society  all  advance  instalments,  fines,  iScc, 
and  also  such  further  sum  of  money  as  should  be 
eqiiiralent  to  the  sum  whioh,  aocordmg  to  the  rules 
of  the  society,  would  have  to  be  paid  by  the  mort- 
gagee in  <•a^e  he  wt-re  about  to  redeem,  and  jiay  the 
surplus,  if  any,  to  the  mortgagor.  Pi  ico  hoA  become 
bankrupt,  and  the  defendaots  have  gone  into 
po<ti<»-!(nion.  Then  is  no  eridenoe  what  rents,  pro6ta« 
or  proceede  thegflmve  actually  received.  1%e  only 
remaining  fact  ie  that  the  plaintiffs  have  been  ct^led 
on  to  j>ay,  and  have  p^id,  the  principal  rents  since 
April,  lS!ti'. 

The  question  raised  in  this  case— namely,  whether 
an  nnderlesaoe  who  is  a  mortgagf>e  by  way  of  demise 

from  an  assip^nee  of  the  lessee,  and  who  is  iu  posses- 
sion of  the  demi-iprl  hind*",  enn  be  sued  for  money  paid 
by  the  lessef .  who  has  been  conipelli- 1  according  to 
his  covenant  to  pay  the  rent  retiprvfd  by  the  principal 
lease,  has  not,  so  far  h.s  l  know,  been  direct^  deter- 
mined until  now.  It  is  plain  that,  p;<>nerally  sjiea^ing. 
an  underlessee,  whether  holding  of  the  lessee  or  of  the 
hssigiiee  of  the  lessee,  cannot  be  under  any  obligation 
to  indemnify  the  lessee  against  the  claim  of  the  lessor  for 
the  rent  reserved  by  the  lease,  because  the  underlessor 
generally  is  pcesumed  to  indemnify  the  undarieseco 
against  the  rent  payable  by  the  principal  lesse  (see 
,/<  /  f  s  V.  M<':-ris,  3  Excli.  Til'I,  and  the  payment  of 
the  rent  would  nut  therefurt*  be  for  bis  relief.  The 
CaiSH  of  Mi-iilf  V.  Onrrrtt  do<'8  not  determine  the 
queetioD.  cdthnogh  it  goes  far  to  di>flne  the  prindplw 
nfxni  which  the  qneation  most  be  decided.  In  Mouh 
V.  'I'lrr' fMbe  d*-feiidants  were  not  nnderles-ieeiJ.  but 


a&sigueejj  of  the  term,  aud  iho  ground  upon  which 
tbey  were  held  to  be  liable  was  that,  the  leiMB  tnd 
the  defendants  both  being  liable  to  the  lessor  all 
til*  owewmti  in  th*        whkh  lam  irifh  the  ]«nd, 


the  defatilt  of  the  defendants  ;  and  T  take  it  to  hs  • 

gener  J  : :  1  mition  applicable  to  Huch  a  casfl  as  this, 
that,  where  oue  man  is  compelled  to  pay  damage*  bj 
reaeoin  of  th*  default  of  another,  he  it  entitled  u> 
reoover  Qempeiieatioii  from  the  petaon  throogh  whms 
deisalt  that  damage  is  occasioned.  The  reaaoa  far 
this  rule  sppears  t  i  I  n-  v.-ell  stated  iu  Mr. 
Leake's  excellent  work  on  contracts.  The  pastags 
referred  to  runs  thus:  "Where  the  plaintiff  bn 
been  oomjpelled  by  law  to  p^.  or,  being  oompeU*bl> 
bv  law,  has  paid  money  wUdi  (he  duendant  wic 
ultimately  liable  to  pay,  so  thnt  the  latter  obtains  tbs 
benefit  of  the  payment  by  the  discharge  of  ba 
liability,  under  such  circumstances  the  defendant  ii 
held  indebted  to  the  plaintiff  in  the  amount "  :  L;»t* 
on  OontrsctS,  leted.,  p.  41.  Now,  what  (accorditj 
to  the  judgments  of  Channell,  it.,  Blackburn  ani 
Willes,  JJ.)  were  the  conditions  upon  which  tlii 
liability  of  the  defendants  to  the  plaintiff  w*s  Imatd* 
First,  that  tiie  plaintiff  and  defendants  were  botl^ 
liable  to  be  sned >y  the  leesor  for  the  same  breidNi 
of  the  same  covenant ;  second,  that  the  defendsatt 
had  had  at  the  date  of  those  breaches  the  wheh 
lu  TH  fit  of  the  hmd  the  enhjeot  ol  the  lease  conteinHy 
that  covenant. 

Theco  being  the  conditions  upon  which  the  defwi- 
dauts  in  Moult  v.  Oarrett,  the  sab-aesigtteee  thi 
were  held  liable,  it  ii  necessary  to  eoviit 
whether  one  finds  these  comlitious  in  y>riiw.'tpl* 
prt'wnt  iu  a  case  in  which  leaAetis,  who  hi^ve  l>?en 
compelled  to  pay  the  tent  reserved  by  the  lease,  v* 
seeking  to  get  seaoapment  from  nnderlaeecce  <d  «» 
a&si^uce  d  the  lasse,  irito  are  in  — 
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mortgagees.  Now,  first  'i^  to  fbe  cominoii  liaLUity 
of  tiie  lessee  and  aiid«irkb»tt',  tLt.y  clearly  are  not 
both  liable  to  be  sued  by  the  lessor  for  reot.  The 
kane  akme  cam  be  sued,  and  the  nnderleaaee 
n  only  liable  to  the  leivor  in  the  lenra 
that  the  Ussor  has  a  remedy  i»  r'.m  hy  fliatresB 
t/U  gocfds  on  the  jiroperty  demiiit:d  aud  by  the 
j>ow-  r  of  re-t-nlry  for  rjon-paymeijt  of  rent  or  breach 
d  coveoant.  U  ia  in  this  sense  only  that  the  uuder- 
k 8Me  can  be  said  to  he  liable  to  the  lessor  for  the 
n'Dt,  and,  eo  far  as  distresa  is  cf  ncerried,  Lie*  iHttct 
liability  is  liuiited  to  caises  iu  wLich  he  haj)i>crj8  to 
hATo  goods  (  ii  tlo  ]aud,  although  ho  may  Liivf  bu 
indirect  liability  to  indemnify  sgainst  di(*trej*»  those 
who,  by  his  license  having  goods  on  the  laud,  have 
Wn  compelled  to  redeem  their  goods  from  distraint. 
Is  this  a  ccmmon  liability  within  the  reason  upon 
wbifh  tljr-  criidition  is  IjHt^cd  ?  I  tliiuk  it  is  not.  1 
urn  LOW  dealing  uuly  with  thu  principle  upon  which 
theeommon  lnw  liability  is  bued.  There  is  a  com- 
mm  law  principle  of  JiabiJit>y  and  also  a  principle  of 
liaHBty  m  equity,  and  these  two  principles  differ. 
The  i  6u;uicii  law  pr:i.ri-].lr  rerjnires  a  comuion  liability 
to  be  sui-d  for  that  which  the  plaintiff  had  to  paj-, 
and  an  interest  of  the  defendant  in  the  payment  m 
tb«  sense  that  he  ^<BU  the  benefit  of  the  payment, 
Hth»r  cbtiTely,  ta  ra  the  case  of  the  assignee  of  a 
Uw.  or  ;f  ftihf'',  tin  in  the  fn'^f  i.f  a  surety  who  ban 
jiiil  ,-ti.d  Las  his  aclii  ii  for  (.out  ribiilion  against  hia 
io-sji(ty.  Tho  jiriitijile  in  tquity  seems  wide 
enough  to  inciude  ca$es  in  which  there  is  community 
of  ititertst  in  the  subject -mutter  to  which  the  bnrdon 
i*  attached,  which  has  b«"Ti  iTiforccd  ogfiiii-it  tho 
plaintiff  alone,  coupled  with  hoiK  lit  to  the  dt-feiiLlunt. 
t-T¥n  thoutrh  tln  tr  is  no  c(  uiiijou  liiibilily  to  be 
ned.  In  «uch  a  case  it  seems  to  me  a  plaintiff  may 
Tfxfiyet  in  oqaitj,  although  there  is  no  common 
liabihl^  to  be  «Bcd.  The  two  principles  are  well 
illntiated  by  the  cases  of  Unvfir  v.  Hi>h(,  1 
C.  b.  300,  and  the  obeervstious  of  Ejio.  C.B.,  in 
h'uing  ▼.   JFm  The  foiuier  was  a  case  in 

vhich  one  unr]>  rl>^  ^^e  of  a  s^'parate  portion  of 
pnnisea,  the  whole  of  which  were  held  under  one 
origtDBl  lease  at  an  entire  rent,  who  had  peid  the 
■si  \'-  r>nt  under  fhront  of  ibVfrcss,  brotight  an  .ittioM 
^g-iast  an  uuderlcistt!  to  recover  from  hiui  h  jin  por- 
tjon  of  the  money  which  he  bad  so  paid  aa  lumey 
r«id  to  his  Dse,  and  it  was  held  that  at  law  he  hod  no 
ri^htof  action.  In  the  latter  case  the  Lord  Chief 
Baron,  in  dHaling  with  the  principle  in  fqnity.  takes 
u&n  illuHTratiuu  gf  the  equitable  principles  u  serien 
of  caies  in  some  of  which  tlie  defendant  st<uj8  to 
UTe  been  under  no  liability  to  be  sued,  but  m  which 
th»  ftocds  of  one  bad  been  legally  taken  or  sacrificed 
fptthe  benefit,  not  of  himself  alone,  but  of  himisclt  m  d 
others,  and  says  that  "  the  rcaaon  h  that  thry  are  all 
in  '/'jvuli Jure,  and  ns  tho  law  requires  equ;iUty,  tlicy 
i^alltqually  bear  the  burden.  This  is  considered  <i« 
loitsded  in  equity.  .  .  .  The  principle  operates  more 
dearly  in  a  ooort  of  cqnity  than  at  law.  At  law  the 
p»rty  is  driTen  to  an  audita  qtttrela  or  tcire  /m  iae  to 
<ief> it  the  •  .\ecutiou  and  comi'd  t  xeculion  to  he  taki  n 
nfitiUii  all.  Thcrti  ar^  mure  cascti  of  conttibutiun  in 
fqnitj  than  at  law."  The  audita  <]Utrel»t  which  ia  a 
dtfeiidsnt'swrit,  aDdtheso're/acias  Doth«Miuaaalegul 
liability  to  judgment  or  cxeontioo  in  some  person  other 
'ban  bim  fighiLst  wLcm  judgment  ban  br en  obtained. 
Tbe  case  also  ot  Ltiyh  v.  bukmm,  33  W.  li.  ua.s,  15 
U-  B.  D.  60,  in  which  it  was  held  that  one  tenant  in 
ccmikonof  ahoDsewbotzpends  money  upon  the  repaiis 
cf  thehonee  has  no  right  of  action  against  Ueco-tenant 
in  ronnrif  n  for  coritiibution  in  respect  of  money  po 
«pend(d,  IS  Irasfd  iij  cn  the  consideration  that  there 
n  Lo  cou-n  on  liability  to  rejiair,  and  set  ius  further  to 
i^w  that  in  equity  as  well  as  at  law  there  must  at 


least  be  a  legal  liability  on  the  plaintiff  to  pay  the 
sum  or  bear  the  burden  in  reepcci  of  wliii  h  Lo'  seeks 
recoupment  or  contribution  from  thn  dcfrndant. 
Ihia  seema  to  me  to  account  for  the  common  law 
oooditioB  that  the  defendant  cannot  be  liable  to  he 
sued  for  money  paid  unlo?s  be  \%  personally  liable  to 
be  sued  for  the  money  which  the  plaintiff  claims  to 
have  Jiaid  to  his  use.  The  couiuiou  law  condition 
mav  also  be  explained  by  reference  to  the  form  of 
action,  **  money  paid  to  the  use  of  the  defendant  at 
his  rfqupst,"  for  it  Roems  that,  unless  the  defendant 
is  under  a  personal  liability  to  pay  the  money  which 
the  pliiintifT  has  assumed  to  pay  for  him,  one  oannot 
imply  the  authority  from  the  defi^udant  to  the 
plaintiff  to  make  the  payment  on  his  behalf.  Tbia 
propooition  dot  s  not,  cf  couree,  extend  to  cases  where 
the  contractual  relation  of  the  patties,  whether  by 
txpres-i  contract,  or  by  contriii.t  to  b*?  )::;pli(d  from 
I  their  dealings  with  one  auottier,  t^M^n  u  request 
'  or  authority  to  pay,  but  otherwise  I  believe  it  of 
univecsal  appiicatii  n  in  an  action  for  monoy  paid: 
see  Ltm9  t.  VampMl,  8  0.  B.  o  4 1 ,  p.  '>49.  For  these 
reasons  I  thiok  that  the  right  of  the  lea-  -  tn  fiistr.dn 
or  re-enter  dees  not  ooustitnte  a  liabiiily  in  the 
underlessee  to  the  lessor  within  the  moaning  of  the 
condition  of  the  common  law  principle.  But  the 
plaintiff  may  be  entitled  to  recover  within  tho 
njuitable  prirteiple,  if  he  has  l  een  compellt  d  to  pay 
cr  btar  iL'j  burdei),  and  can  oatabhati  that  the 
defendant  has  such  an  interost  or  benefit  as  to  nmkt' 
the  maiim  apply  qui  ttnM  rommi»hiii>,  dtbtt  scntire  et 
*mm;  bat  in  my  judgment  an  underUssee  baa  no 
Mich  intrrP8t  in  Tbr>  b  ase  or  Ih-tii  fit  from  the  payment 
of  the  rmt  a.s  to  n  iikn  that  inaxiin  apply  or  tu  bring 
him  within  the  equitable  principle.  The  equitable 
principle  seems  to  me  based  upon  natural  justice 
Kquinug  that  equity  »hould  neutrftli/e  in'f-r  sc  the 
accident  that  the  butden  has  been  bomo  by  one  for 
the  benefit  of  others  associated  with  him  in  inteiest, 
wliether  tuch  incidence  of  btuden  is  the  result  of 
election  of  a  plaintiff  who  might  have  bxi*  d  all  those 
interested,  or  whether  it  is  the  result  of  the  requtra* 
ments  of  the  law  aa  to  the  parties  to  actioni,  or 
whether  it  is  the  result  of  what  may  be  more 
i  rop.riy  culled  "accident,"  M^-  t'.e  "jt-tti'^on"  of  a 
jart  ot  a  cargo  st-verally  owned,  or  the  seizure 
of  wines  on  behalf  of  the  Crown  in  right  of 
priiage.  For  each  of  these  cases  the  applica- 
tion of  the  equitable  principle  depends  on  com- 
munity of  iutertst  in  something  in  respect  of 
which  one  has  borne  a  burden  for  the  benetlt  of 
another  or  others.  The  covenant  in  accordance  with 
which  a  lessee  pays  rent  or  eamends  money  in  repairs 
is  a  corenant  in  a  lease  in  which  the  nndvrlemee  haa 
no  interest.  He  has  no  crntrnctnal  interest  and  no 
•  .state  \H  vested  in  him  ;  the  only  sense  in  which  il  can 
lu^  said  that  lie  Iihs  an  interest  in  the  leace  in  tbtii  the 
lersecor  assignee  of  tb«lea»ewboh<isgrauted  the  under- 
lease cannot  defeat  hie  Own  grant  b>  »  collusive 
surrender  of  the  lease  to  the  original  lessor,  and  it 
does  not  seem  to  me  that  this  fact  constitutes  suih  an 
interest  in  bim  lht»t  iie  can  within  tln'  equitable 
}>riiieipl«  be  said  to  have  an  intercHl  in  the  <>  a«e  con- 
iniiiing  the  covenant  under  which  the  ItM^ee  is  com* 
pellahle  to  do  the  act  alleged  to  have  been  done  tor 
the  benefit  of  the  nnder lessee.  The  case  uf  the 
assignee  of  a  lease,  em  the  c(  ntrai)  .  does  ^hovv  the 
necestary  iutertist,  as  is  weil-iliustratid  by  the  juilji- 
ment  of  Popham,  C.J-,  and  the  whole  court  iu  The 
Dean  and  Utaptir  o/  Windtvr'e  raf>;  quoted  hj  Tit  ual, 
C.J.,  in  Trrmrrrf  v.  Mnri»mt,  1  Jiwg.  N  C.  89  at  p.  98, 
"  that  the  ni;tion  of  n  veniuit  Oid  lie,  Hlthciigl  tie 
kttsee  bad  not  coveuauled  lor  biu<  Mid  1  in  abM|{i  b  ; 
I  for  such  covetant  wbiib  extendu  to  tht  Mijp^  n  <  : 
I  thing  demised  is  j^uWammw/v  apputtebant  (o  it,  uud 
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goes  with  it :  and  in  respect  the  lessee  hath  taken 
upon  him  to  bear  thu  charges  of  the  reparations  the 
yearly  rent  was  the  less  which  goes  to  tne  benefit  of 
the  assignee  and  qui  miilil  annrnmlnm,  trutire  dtbd  et 
oniu."  It  may  bo  remarked  on  this  passage  tiuii  Che 
rant  payable  by  the  undorlessee  has  no  neoeMary 
rrUition  to  the  rent  reserved  by  the  lease. 

In  conclusion,  in  my  jud^uient  the  defendants  have 
not  within  either  the  equitable  or  common  law 
principle  such  an  interest  in  the  lease  Uiat  it  can  be 
•aid  that  tba  payment  by  the  lessees  of  the  rent 
resn-ved  by  the  lease  was  a  payment  for  their  benefi 
or  relief,  und  I  do  not  think  tlini  it  makes  any 
dilfereuce  that  the  underlease  was  in  fact  a  mortgage 
by  demise. 

The  only  other  question  Irith  which  I  have  to  deal 
is  the  question  whether  tiiere  n  anything  in  the 
provi'<ion  in  tlie  undorleaso  or  inortg  iL,^-  b_v  demise  for 
the  appliuatiou  of  the  rents  and  prutits  to  the  i>ay- 
uiont  of  the  rent  reserved  by  the  lease  in  case  the 
mortgagees  go  into  posMMton  which  will  enable  the 
plaintiffs  to  maintain  this  aotion.  T  think  not.  It  is 
Ti'ain  tliat,  apart  from  tlir  jT-o^-i^ion  for  the  application 
«if  rmts  and  j)rc)tits,  nn  underlessee  who  Las  bought 
an  iiitt^rest  l)y  way  of  underlease  from  an  aisigoee  of 
the  least)  by  the  payment  of  a  lump  sum  cannot, 
acoording  to  any  principle,  be  called  on  to  pay  again 
for  that  for  which  he  has  already  once  paid  by 
ndemTiifying  the  lessee  against  the  periodical  rent  ai 
it  :ii  ni.  s  rVi  ijj  tiiiM  Ti»  lirue.  Now,  bo  far  a-s  the 
claust)  fur  the  application  of  the  rents  and  profits  is 
OOttCSmed,  flcat,  it  is  plain  that  the  lessse  cannot 
at  law  take  advantage  of  a  contract  to  which 
he  is  not  a  party.  It  may  be  true  that  the 
trustee  in  Prices  bankruptcy,  vvli  loes  not  seem 
to  have  disclaimed,  may  be  entitled  to  compel 
•ppKoation  of  the  rents,  pcoftts,  and  proceeds  to 
the  payoMnt  oi  tha  panuDOnnt  rsiit»  as  being  a 
fast)  held  by  the  defendants  in  trust  for  that  purpose, 
and  the  plaintiffs  are.  T  think,  entitled  to  insist  up^n 
the  tnistee  in  Price's  bankruptcy  on  proper  terms 
tiikinj^  proceedings  to  enforce  the  appUoatum  of  the 
fund ;  but  1  do  not  tbiok  that  tiw  uukb  can,  at  all 


events  hi  this  aetion  as  framed  and  with  tiirsa 

Sarties,  enforce  that  trust.  It  is  not  as  if  the 
tfendaut  society  was  iu  courso  of  liquidation  and 
the  lessees  were  attempting  to  carry  in  a  proof  to 
enforce  the  indemnity  due  from  the  eatate  to  their 
debtor.  It  is  sufficient,  however,  to  say  that  the 
jadgment  of  Channell  J.,  in  the  action  before  him 
was  quite  right,  und  that  iht-  plaintitT-t  cannot  in  it 
ri  i  itver  Jiny  indiinnity  from  the  defendants. 

\\  lib  regard  to  the  second  ground  upon  which  Cook- 
bum,  C.J.,  based  his  judgment  in  Monte  v.  Oamtt  Ido 
not  think  that  it  is  any  things  more  than  a  statement  of 
the  principle  of  Deeriug  v.  Wfnehelsea,  which  principle 
is  the  foundation  of  all  the  cases  in  which  the 
assignee  has  been  held  liable  it  recoup  a  lessee  who  has 
been  oompeDed  to  pay  rent  as  it  were  a^  surety  for  the 
no'iignee.  It  seems  to  me  that  no  injustice  is  done  to  the 
]  >!:unttiTii  by  holding  that  they  must  fail  in  this  action, 
for  T  a-ii  of  o|.iui(jn  that  if  they  take  proper  sf"ps 
against  the  trustee  in  bankruptcy,  they  can  in  effect 
recover  this  rent  from  the  defendants,  pCQifidfld  tiM 
State  of  things  is  such  that  the  trustee  can  ooapel 
the  defendants  to  apply  moneys  received  to  the  pay- 
luf-rd  of  the.ie  rents  in  arrear :  and,  moreover,  as  the 
truhtee  has  not  disclaimed,  they  have,  it  seems,  a 
remedy  against  the  trastee  personally  as  an  assignee 
of  the  lease  in  respect  of  swsh  rents  as  have  aocmed 
since  the  bankruptcy,  unless  Mid  unto  tiie  trastee 
assigns  over.  T  have  only  to  add  with  regard  to  the 
cases  of  Siim/urd  v.  Fletcher,  -1  T.  ii.  oil  ;  Taylor  v. 
/'  I  lu'ra,  6  Taunt.  324  ;  Daumn  v.  LinUm,  h  B.  &  Aid. 
021 1  and  EmU  v.  J^Hridge,  8  T.  B.  308,  which  were 


cited  to  ns,  that  each  of  these  cases  turned  iwQjos 
the  contractual  relations  of  the  parties. 

^IppeaZ  dkmimi, 

BoUoitor  Ibr  tiia  pbrntiffs,  A^eri  8aM»der§. 

Solicitors  for  the  defeu>lant«|  Soward  it  ffMba,  for 
C.  E.  Burrowtf  Tottenham. 


July  29,  30; 

Aug.  1, 11,  im 
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From  Ohan.  Biv.  i 

(Lindley,  M.R.,  and  Chitty  • 
and  Collins,  L.JJ.)  1 

In  re  StOCKfobT  Saqoxd  akd 

Schools,  (a.) 

Charity — ItiduitriiU  tchool — Endavm0iM — Mortfift  *} 
property — PeHiitm — Otmteni  of  Charity  Oammunomtrt 

(Uitlif'ilral .  OiUfijliilf,  chaplfr,  -ir  nther  -.c'r'  .'j"  - 
i\  ord4  ejusdenk  genens — Vftarttabte  Trtutt  Act,  lAiJ 
(16  Jb  17  VieL  e.  137).  st.  63,  66. 

Th''  proi'inii  lit  thf  fnd  i./*  jrrti'Oi  P>'2  >\f  fh--  CharitalU 
'i'ruJsU  diet,  1553,  that  tht  "  vxttni^ioH  "  tkerrbif  ■^'n- 
ferred  thai!  not  extend  to  "any  cathedral,  colUgiiu, 
cfutpter,  or  other  aehooU,*'  dan  ttot  esUnd  to  oil  ttJwiM, 
hut  tmly  to  the  scAoofe  there  menHoned  and  other*  ef  « 
aimilar  detcription. 

Decitiim  of  Stirling,  J.  {»t3  IF.  R.  t.3.i,  [1898]  1 
610),  affirmtif. 

Oovernment  yranti  and  contribHtiom  hy  $fhool  kir't 
and  other  public  bodies  to  an  industrial  nrhool  arr  t,.4 
voluntary  contributiom  within  the  meaning  of  ttctiom  ^ 

The  truateet  of  an  industrial  school  whirh  jftt^emd 
land  (iiiil  hiiihllu<j*  iir'xpied  by  the  school,  and  «n» 
maintained  partly  by  voluntary  anbecriptiont  and  p<ir'i% 
by  a  Chvtmment  grant  and  roniribidiona  from  ynt-'it 
liodiee,  preeented  a  j>aitio»  aakitu  fm  tkt  oommI  ^  U' 
roiirf  <o  a  mnrtgaye  of  (Ae  seAooI  umde  and  fmfldiuye, 

Il'hl,  thai  (!ir  CAWsent  of  (If  CJinridj  (^■•inii\'-<i'^it'rt 
im$  required  iu  the  presentation  of  the  petition,  aiui  (A* 
jnntposerf  mortgage,  the  jHidperfy  to  be  morigagtd  iei»s  e 
permanent  tnaowntent. 

Whether  the  Charity  Commieeionen  kawe  fmneH^Si* 
over  the  tuituntun/  tiiJn'  riptiuin  of  <t  rhnrity  ichid  't 
maintaiiud  by  voluntary  »ub$crtplioii$  and  /xtMcMc*  • 
pmHaMMt  eKdowmeat  jfMdiag  aa  imeeme,  qnasrei. 

This  was  an  appeal  from  a  decision  of  Starinw,  J* 
(reported  4fi  W.  R.  45a.  [1898]  1  Ch.  610), 

The  facts  were  as  follow:  Prior  to  1  a  school 
for  poor  children  had  existed  at  Stockport,  which  ens 
managed  by  a  committee,  and  was  supported  aik  fits! 
entirely  by  voluntary  contributions,  but  these  w«« 
afterwards  augmented  by  a  Government  grant.  Id 
ISdo  the  committee  purchased  a  freehold  house  and 
grounds  called  Town  End  House.  The  coosidezatioa 
was  a  perpetual  rent-charge  of  £20  a  ysttv  and  ea 
the  JSth  of  November,  1865,  the  planuses  were  ooa- 
voyed  to  three  nominees  of  the  committee,  subject  to 
the  rent-charge.  Xo  trusts  were  declar»?ti  by  t'r 
indenture  of  couveyaoc-e.  By  the  aid  of  dooatiaiis 
from  the  Marquis  of  Westminster  and  other  Totnntarr 
ooatnbations  the  existiog  hnilduw  waa  {aspaovad  aad 
new  buildings  erected,  and  the  sdiool  wm  earried  oa 

on  the  premises.    In   ISfif]  the  achcxn   v.-.*^  eertii:>i 
under  the  Industrial  Schools  Act,  and  was  thisnoefurtk 
called  the  Stockport  Baggsd,  Ihdaatrial,  ant  Ifoliwiin 
tory  Schools. 

Th«  annasl  not-dhaige  of  £20  was  always  paid  oat 

of  ihe  general  funds  of  the  chfuity. 

By  an  indenture  dated  the  20th  of  June,  1966,  tha 
thraa  nomineee  above  meniaoned  ooimfsd  ilia  Tmm. 

(a.)  B^ortsd  by  J.  I.  SnBUXO,  Esq.,  1lagrfsfar> 
at-Law. 
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pnoyrtj,  subject  to  Uie  reot-clwive,  to 
iew  upon  trust  to  permit  the  land  aod 
jdKXjlhniT?!-  to  be  used  as  a  ragsed,  indastrial,  and 
reformatory  school,  to  be  governed  by  a  committee  o( 
muagement  constituted  and  empowered  a«  therein 
proridod,  and  having  the  cxolouve  management  and 
difpoaal  of  the  foiidB  and  fiuonoM  of  the  Mhool.  And 
the  teveteee  were  thereby  empowered  to  eell  the 
pnaaam  fliereby  conveyed,  and  to  apply  the  proeeeds 
iri  btiildiiig  or  acquirii.g  ti  er  larg*r  and  more  con- 
V(3u>jnt  promises,  to  be  Battled  ou  the  same  truata  as 
the  premist'S  thercliy  conveyed. 

On  the  7th  of  November,  1887,  a  leeae  for  the 
term  of  999  yeara,  from  Septeoiber,  1867»  oi  »  piece  of 
Itad  ia  Dial  Stone-lane,  Stodqwvt,  WM  granted  to 
time  nomineee  of  the  trustees  at  the  annnal  rent  of 
f "20,  and  on  tliis  .'•itf  the  co-inni'l. «  of  uiauagcment 
built  a  Bclioolhouso  for  girls.  The  cost  of  so 
loiug  -was  defrayed  by  the  committee,  as  to  £2.000 
by  rabscriptions,  and  a^  to  £l,dOO  and  npwards  by  a 
balance  which  they  had  in  <lieir  haade.  Mcived  from 
kgades  and  from  volnnttry  contributions  and  profits 
from  the  school  children  s  industrial  occupations 
doling  previous  }  -  cirs  This  buihiing  was  completed 
io  \bbts,  and  the  annual  reut  was  paid  out  of  the 
general  funds  of  the  school. 

In  FefaraM7t  1S90,  a  airip  oi  land  adjoiniDg  the 
siila*  school  waa  demieed  to  ib»  aatne  mrae 
wr  a  similar  term  and  similar  purpoBes.  Owing  to 
the  growth  of  the  town  of  Stoctport  the  present 
builojDgs  had  become  unsuitable,  and  the  committee 
of  management  proposed  to  remove  the  boys'  school 
to  a  better  position,  and  for  thatpocpoee  to  sell  the 
praNnt  pramiae^  aiid  out  of  the  ]>rooeeds,  together 
with  a  eiiitt  to  be  niwd  by  mortgage  of  the  girls' 
school,  to  erect  a  larger  and  more  commodious  school 
for  boys.  The  tru-stecs  accordingly  preeented  a  ])eti- 
tioo  under  the  provisions  of  Sir  Samuel  Romillv's 
Act  (52  Geo.  3,0.  101),  that  they  might  be  at  liberty 
to  eawcute  Mub  deeds  as  might  bg  iieceBsary  for 
canying  the  pmpiMed  mortgage  into  efiiBBt»  and  to 
apply  the  moneys  to  be  ndeed  thereby  to  the  erection 

01  th''  proj^K>?  1  I  I I  w  school. 

A  site  had  alrcjidy  been  jjurohaged  by  the  committee 
for  il.ooo.  which  heM  I  -i  ii  paid  out  of  tho  general 
fasds  of  the  charity  in  the  hand*  of  the  committee  of 
uoegemeot.  The  site  had  been  eonvejed  to  the 
■OBbees  of  til*  ehaz^jr  in  fee. 

The  petition  eame  on  before  Stirling,  J.,  end  w* 

'^posvKiLy  t*iF>  Chftrity  Commissioners  on  the  ground 
that  the  proviso  at  the  end  of  section  62  of  the 
Charitable  Truste  Act,  IHo'.i,  excludes  all  schools 
from  the  exemption  conferred  by  the  section;  and, 
tethtt,  ttuA  the  propertv  propOMd  to  be  mortgaged 
«iiMcndo«mant  withmth*  «Mmingo(  ««c»m66 
of  flie  ChvHaUe  Tnult  Aol.  1858^  and  tfanft  tte 
i&n<tiou  f  th>  rharitgrOoaunlHioiMn  to  tiw  mort- 
gage was  iit(j»-'8»ary. 

The  evidence  showed  that  the  income  of  the  school 
wtt  derived  from  a  grant  from  Government,  oootri- 
Wiflne  from  ichool  boards,  boards  of  guardians,  and 
other  pnbUe  >tithoritiee»  eabscriptions  from  residents 
h  the  ndghboorhood  of  Stockport,  and  the  earnings 
of  the  school  children  in  their  industrial  capadtv. 

All  donations  or  bequests  made  to  the  school  were 
'pplitd  in  aid  of  these  Tolnntary  conttiblltMiW  and 
other  sourcee  of  isoome* 

Stiriiag,  J.*  hdd  ti»t  the  property  proposed  to  be 
Mntgaged  waa  an  endowment  within  the  meaning  of 
•letiail  W  of  the  Charitable  Tmsts  Act,  1853,  Out 
that  the  echool  -was  not  inviuj-d  in  the  exception  at 
the  end  of  section  62.  Hh  ic  ;rduigly  thought  that 
consent  of  the  Cbant3  C mmissioners  was  not 
Beetisary  to  the  praaentatioD  of  the  petition,  and  gave 
fheBbeity  prayed  for* 


The  Charity  Commissioners  appeal*"d. 

Vuzens- Hardy,  Q.C.,  and  Vmuhan  Hawkim,  for  the 
appeal. — The  property  proposed  to  be  mortgaged  ia 
cleady  an  "  endowment."  We  mbmit  tiiat  it  doea 
not  mil  within  the  exemption  daiue  in  aeetiott  09  at 

all.  This  obarity  is  not  entirely  maintained  by  volun- 
tary Bubsoriptiona  ;  nor  is  it  maintained  partly  by 
volunt  iry  snljsoriptions  and  partly  by  iMcon:H  liri-^iug 
from  endowment,  because  thia  ^dowment  producee 
no  income.  In  any  case,  however,  we  submit  VMt 
the  proviso  tahea  the  oaaa  out  of  the  section. 

They  referred  to  Tn  re  Clergy  Orphan  Corporation, 
■13  W.  H.  150,  [1894]  3  Ch.  145;  Sm>-lti„f/  Co.  of 
Au*lraiia  v.  lulaml  Rrvenw  OommitaionerH,  4-5  W.  H. 
'UK],  [1897]  1  Q.  B.  175;  Ftnwirk  v.  Schmah.  16 
W.  R.  481,  L.E.  3  0.  P.  313  ;  /»  re  Dnnrau,  Id  W.  E. 
526,  L.  R.  2  Ch.  App.  3ot) ;  Charitable  Trusts  Act, 
1853,  as.  62.  d6 ;  and  the  Sndowed  Sehools  Aot>  1807. 

[LnrDMT,  M.R.,  referred  to  Anderton  JnierMm, 
43  W.  R,  322,  [1895]  1  a  B.  749.] 

Henry  Johatton,  a>n<ra.-~These  eohoila  are  not  n 
charity  within  the  definition  of  section  66  of  the  Aet 

of  1853.  A  gfift  of  which  capital  only  is  applicable 
for  the  purpose  of  the  charity  is  not  an  endowment, 
and,  exi  ( j't  f  ur  the  purposes  of  scctn  i.  ■■  mi  i  I'rl,  i^, 
no  more  than  a  voluntary  gift.  Tins  is  a  charity 
wholly  mainlafaied  hy  TOluutary  subsorijitiuns,  and  M 
within  the  exemption  in  aeotion  62,  and  ia  not  ex- 
cepted by  the  proviao  at  the  md  of  that  eeotioa. 

He  referred  to  Pinlaaon  on  the  Charitable  Trusts 
Art,  p.  3 ;  Ffuwick  v.  SchTnaiz  ;  and  the  Ciiaritable 
Trusts  Amendment  Act,  IBM,  s.  4S. 

Ingh  .hnjct,  for  the  Attomey>Qeneial. 

Cwnt-llardy,  Q.C.,  replied. 

Ciir.  adv,  wU. 

Aug.  11. — LiNDI.EY,  M.R. — This  case  turas  upon 
that  very  obscure  seotioD,  the  ti2nd  seotion  of  the 
Charitable  Trnsts  Act,  1853. 

Slirlin^b  J.,  Ima  held  that  the  exoeption  at  the 
end  of  that  aeotion  doea  not  inelnde  the  aohools 
mentioned  in  the  petition,  and  that  the  consent  of  the 
Charity  Coouuissioners  to  the  preeentation  of  the 
petition  and  tlie  propoaad  sMrtgage  iraa  not 
neceesary. 

The  Charity  OODuniMbncrs  have  appealed  from 
that  deoiaion,  and  tiugr  aak  thia  eonrt  to  maha  * 
dcdantion  that  vnder  the  OhazftaiUe  Truata  Aot, 

1853,  the  consent  of  the  Charity  Commiasiouers  to 
the  preeentation  of  the  jwiition  and  the  proposed 
mortgage  is  ne<:essary. 

Th(}  Stockport  Bagged,  Industrial,  and  Eufurmatory 
School  is  mainlainea  partly  by  voluntary  subscrip- 
tiona.  It  baa  pajmanlB  made  to  it  bf ,  boarda  of 
nar^Bane  and  oner  boarda  for  pupils  who'are  aeot  to 
be  educated  there. 

It  has  a  Government  grant  as  well,  Mid  it  has  also 
certain  landed  property,  amd  the  object  of  the  present 
application  to  the  oourt  is  to  raise  money  by  a 
mortgage  of  that  part  of  this  landed  property  which 
conaiata  of  the  girls'  school  and  the  new  boys'  school. 

I  win  flrat  of  all  addrees  myself  to  the  main  quee- 
tion  on  which  the  Charity  Commissioners  appealed— 
namely,  what  is  the  true  construction  of  the  proviao 
at  the  and  of  aeotion  63  of  fha  Charitable  Snata  Aet, 
1853. 

The  Charity  Commiaaionen  eootend  Umt  by  virtne 

of  thia  proviso  all  schools  are  taken  out  of  the  exemp- 
tions ennmerBted  in  the  section.  Now,  the  section 
enacts  tlisit  tlir  Ac'  t^lniV.  H'.'t  extend  to  ciTtuin 
universitieB,  colleges,  cathedraLs,  or  ooUegiatti 
churches,  and  so  <m,  tlMa§  a  long  list  of  exemptions, 
ameaigat  wluch  ara  annmaiated  Soman  Catholio 
^haiiuM  or  ioalifettlioiu*  whioh  ia  an  important 
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ezoni{)tion :  and  at  the  end  of  the  list  there  is  Uiiii 
proviso  :  "  Provided  alwiiy.i,  ibat  the  said  exemption 
•kail  not  extend  to  asjr  cathedral,  collegiate,  chapter, 
or  other  sohoola.** 

The  Clarity  CotTvmiR'ionfTs  ask  thf>  coxirt  to  rofid 
the  rx])reRsiou  "otLcr  eelioolt*  "  iu  t)if  largest  possible 
si-iis(>,  iiB  to  ♦'xcliidf  all  s<j1ii_iu1s  wbattver  iVi  m  tbn 
exemption,  and  therefore  to  bring  them  witbiu  their 
jnriiuction.  I  agree  with  the  decision  of  Stirling,  J., 
that  this  cannot  M  the  meaning  of  the  Mction.  There 
are  two  ways  of  reading  it :  onn  is  that  the  «temption 
shall  not  extend  to  any  school  ;  the  other  way  of 
reading  it  ia  that  the  fxemptiuu  shall  not  extend  to 
■By  oatbedral,  collegiate,  chapter,  or  other  Bchools 
mora  or  leaa  like  ^em.  Sttrlicg,  J.,  baa  adopted 
the  moond  oonstniclROD,  and  It  mppmat  to  me  that 
this  is  the  ijtitural  and  proper  construction.  I  am 
quite  aware  that  there  have  been  cases,  such  as 
Anderson  Anderson  (to  which  I  drew  attention 
during  the  argmaent),  where  the  Coait  has  protested 
against  pushing  the  dootvine  of  fjutdem  gfftrrU  too 
far.  It  is  very  often  pasbed  too  far ;  bnt  T  cannot 
conceive  why  the  Legislature  sliould  have  taken  the 
trouble  to  sptcify  in  this  fectiuu  Buch  special  schools 
as  cathedral,  GoUe«;iate,  and  chapter,  except  to  show 
the  type  of  aohoof  whidi  they  were  referring  to,  aad, 
in  my  opinion,  "other  schools"  mittt  be  taken  to 
mean  other  schools  of  that  type. 

If  we  were  to  adopt  the  other  construction  for 
which  the  counsel  for  the  Charity  Gommissiuuers 
oontend,  and  to  hold  that  all  schools  were  in  lt^53 
and  are  now  within  their  jurisdiction,  we  should, 
having  regard  jiarticulhrly  to  the  exemption  of 
Kmian  Catholic  charities  and  institutions,  he  runuiog 
entirely  contrary  to  the  r«  ai  meaning  of  the  Legisla- 
ture. I  cannot  lielp  regarding  this  as  the  great  point 
in  the  case,  and  npon  it  I  think  Stirling,  J.,  was 
perfectly  right. 

But  unotlu  r  point  has  been  raised  which  wns  not 
so  much  pressed  below,  and  in  fact  seems  tu  have 
been  rather  lightly  passed  over.  Mr.  Cozt'ns- Hardy, 
for  the  Charity  Couini»aioDers,  conteods  that  ^e 
school  is  wItlriD  Iheir  jarisdiotion  because  it  does  not 
fall  within  an}-  r  f  tli<  '  xemptions.  Tlure,  for 
reasons  which  1  wiU  ^.vi ,  I  think  he  is  riglit. 
Passing  over  the  universitiep,  colh'ges,  and  so  on,  the 
first  material  cjimption  is  in  favour  of  a  charity. 
HaTing  regard  to  the  statements  m  the  petition  and 
ti  e  evid*-nce  as  to  how  these  schools  are  maintained, 
I  do  not  think  that  they  can  be  brought  within  that 
cxeriijitiou.  At  all  ( vmtji,  it  is  not  proved  that  they 
can.  Having  regard  to  this  Goveroment  grant,  uud 
to  the   fact  that  b?ard  schools   and  boards  of 

r diaus  contribute  to  them,  I  feel  great  difficulty 
saying   that   the   schools   come   within  this 
exemption. 

Then,  coming  to  the  next  cue,  "  Where  any  churity 
is  maintained  partly  b^  voliintary  rabieriptions  and 
partly  by  iBcome  arising  from  any  andownwnti  the 
powers  and  provisions  m  the  Act  riiall  with  respect 

to  such  charity  extend  and  aj)])!)-  to  the  iicnne  from 
endowment  only  to  tlic  eiclusion  of  voluntary  sub- 
scriptions and  the  application  thert-of."  I  do  not 
quite  understand  ihe  words  "where  an^  ohaiity  ia 
uiainiMin<Kd  partly  by  Tolontary  snbsonptiona  and 
partly  by  income  arising  from  any  rndowment." 
Why  cniiuot  a  charity  b«  maintained  hy  some  othfr 
meann  In  other  words,  those  two  suurues  do  not 
ezhaiut  the  whole  of  the  inoome  of  a  chanty.  Here 
we  have  got  this  cafe.  This  charity  is  imqnestionably 
m'iinfninpd  partly  by  voluntary  STiliSLTiptions.  Is  it 
maiutaiued  partly  by  income  arising  from  any 
endowment  ? 

Now,  "endowment"  there,  in  accordance  with 
In  f  Chtjfy  Orphan  Cvrj-cratuMt  mnst 


endowment  not  arising  from  the  invf-stment  of 
voluntary  subscriptions.  It  is  said  by  Mr.  Coteiu- 
Hardy,  and  in  point  of  language  I  can  see  ao 
answCT  to  it,  that  this  school  land  and  sdiod  boild- 
iiigs  do  not  yield  incntnf ,  and  therefore  you  caiinr4 
say  that  tliis  charity  i»  maiiitui.Q(.'d  partly  by  incoai* 
arising  from  any  endowment.  There  is  no  income 
from  endowment  if  you  road  the  word  '*  endowment" 
in  that  narrow  sense.  An  I  say,  I  do  not  see  the 
answer  to  that  on  the  words  ;  but  if  that  is  the  trae 
mode  of  interpreting  the  expression  "  partly  by 
voluntary  subscriptions  and  ptarrly  by  income  LirL^iog 
from  an^  endowment,"  and  you  hold  that  this  school 
is  not  within  the  exemption,  what  do  you  do  ?  Tou 
throw  the  wbok  eohool  under  the  jurisdiction  of  the 
CSiarity  Oommisrioners  and  give  them  power  ovsr  ^ 
voluntary  subsi  riptious,  which  is  a  resalt  very  for- 
midable, and  certainly  one  not  cautetupiated  oy  th- 
Act  of  Parliament,  and,  I  should  say.  contrary  to 
what  is  obviously  meani^  which  ia  that  the  Gbuitf 
Oommisrioners  shall  not  have  jurisdiction. 

If  in  order  to  avoid  that  startling  result  one  pj-- 
an  artificial  sense  on  the  word  "income,"  althoit-i 
there  is  none,  by  treating  the  JUftitution  as  o<  cupptii: 
the  lands  and  aohools  at  an  occupation  rent,  receimg 
it  on  the  one  hand  and  paying  it  on  the  other-4f  joe 
look  at  it  in  that  way,  then  you  bring  the  endowm«&t 
within  the  jurisdiction  of  th*?  Charity  Commissiontn. 
because,  subject  to  certain  exemptions,  they  m->  t. 
have  jurisdiction  over  the  income  trow  the  endoii'- 
j  ment  ;  and  ftsrtber,  if  you  put  that  forced  con- 
'  struction  on  the  language  in  order  to  escape  from 
'  consequences  which  flow  from  the  other  constnietion, 
then  It  will  follow  that  the  Charity  Commissioner* 
hav(!  the  power  and  the  right  to  be  consulted  ah;>u: 
this  mortgage. 

I  do  not  pnooit  at  proscnt  to  dectdo  tks  raj 
knotty  point  whether  the  Charity  Oommissiaaart 
would  have  general  power  over  the  voluntiry  »nb- 
»oriptions  of  schools  like  this.  I  see  the  difli.-ulty. 
but  I  leave  it  until  it  arises.  Construe  the  clause  « 
you  will,  it  appears  to  me  the  Chari^  ConamuBocm 
ought  to  be  ooosulted  about  this  particnlarmortgs^ 
Therefore,  although  I  ag^ree  with  Stirling,  J.,  nj^cu 
what  I  call  the  great  point  of  the  iuterprf  lati  u  of 
the  proviso,  I  think  he  has  inadvertently  fall i^t  . 
mistake  iu  saying  it  follows  that  iu  this  case  m« 
Obuity  Oomuiissioners  ought  not  to  be  coosaltd- 
The  conseqnt  nc?  is  that  his  order  must  be  varitd in 
accordance  with  the  notice  of  appe»l.  and  there  mtut 
be  a  declaration  that  under  the  Charitable  Tnuu 
Act,  1853,  tho  consent  of  the  Charity  Commissioiwn 
to  tbe  presentntiOB  of  the  petition  and  the  piopcMd 
niortgage  is ; 


Cnirrv,  L.J. — I  am  of  the  s*me  opiriou.  Th« 
point  that  was  seriously  argued  before  Stirling,  J., 
was  upon  tbe  proviso  at  the  end  of  the  62od  section. 
If  the  proviso  is  applied  it  takes  tbe  cbanty  out  of  tbn 
exemption,  and  therefore  leaves  it,  under  the  nsio 
provisiouH  of  the  62nd  section,  within  the  jurisdiction 
of  the  commissioners.  Upon  the  construction  of  tfat 
proviso  I  entertain  no  doubt  whatever.  The  prori.vL» 
is  that  the  exemption  shall  not  extend  to  "asy 
catbedful,  ooUegiate,  chapter,  or  other  school."  It 
appears  to  me  thnt,  reading  those  words  by  them- 
selves, and  «pf»ii)g  what  a  number  of  endowed  scboob 
there  arc  in  the  country,  it  cannot  l<''  tlie  intfutur;  of 
the  Legislature,  when  it  begins  by  speakmg  of 
"cathedral,  oolisgiate,  chapter  '  in  that  way,  sad 
then  goes  on  to  "  or  other  schools,"  that  all  otbsr 
schools  of  whatever  character  or  denomination,  in- 
cluding Roman  Catholic  and  the  like,  shall  be  in- 
cluded within  tbe  proviso,  and,  therefore,  taksn 
out  of  fba  exenptiaa.  The  seaaon  why  "  oathadal" 
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ikiid  "  oollegiste  "  are  put  in  i«  plaiu  from  the  opening 
part  of  the  6'2nd  section  which  relates  to  cathedral 
obUesiAte  churobea,  and  takes  them  out  of  the  sooecal 
jniiaierioD.    Ifow,  tb«re  are  Khoob  attaobed  to 

CAthfdral  or  collegiiite  churches,  and  Biich  of  tho:«f! 
Bchoob  as  are  clmriliea  are  iutfiideil  to  be  put  back 
into  tbo  jiiri-nJiction.  The  class  of  Hrhools  mentioned — 
namely,  "  tjitbedral,  collegiatf,  or  chapter."  are  of  the 
ii>o«t  peculiar  and  s]>eci8l  class  of  suhouls  connected 
with  tho  Church  of  £oglAud.  I  do  not  tt^r  to  ««y 
what  ia  neaafc  hr  chapter."  Tbeni  Mwms  to  be 
some  JifHonlty  aroat  it,  whethnr  there  ia  in  this 
country  such  h  thing  us  iv  chiij^tcr  school.  The  word 
iL»v  I  !tve  s<  tDf-  nit-HijiDg  counsel  has  uot  cxjiliiiiiiMi, 
Wt  that  is  H  i  ln!<n  of  school  indicated.  1  am  of 
opaklil  tbat  tli<>  "  <i<her  schools  "  cannot  be  read  by 
iudf ,  bttt  amat  be  aohoola  of  the  like  daw.  I  entirely 
sgiw  with  Sttrliog,  J.'p.  observatioiM  on  this  pomt, 

and  I  shnll  lu'  t  wc>nkpn  thmi  hy  rcpPfiting  thrrn. 

Tht'U,  with  riganl  to  tlur  other  poiiit  whiili  win 
iw-iiiif  i  I  1  to  S'uliri^.  J.,  but  not  serioufly  iirKUnl. 
1  tLiuk  tbe  conimi^sioiiers  are  right.  With  tbi-  itit< n- 
ol  founding  a  school)  land  was  taken  by  aou- 
to  certaiit  persona  who  did  nut  declare  the 
hiists  thereof.  Tbe  money  for  the  purpose  of  build- 
ing the  Bchui  l  was  subsi  rilx  il  by  the  Marqum  r  f 
WestminM^r  (a*  h<;  then  w:i>j  Hi  d  some  other  gwiitlc- 
UjW.  Miiii  tl  <■  SLlii'ijl  w.'ig  duly  iTi  ctril. 

After  the  school  hu  l  L/ecn  i  rected  a  conveyance  wm 
made  to  trustees  by  tht  (]•  t  J  of  IHGG,  and  under  thttt 
detd  tbe  laud  with  the  buildings  theteon  bsisame, 
nd  was,  a  permanent  endowment,  an  endowment 
*Lich  the  trustt-es  were  no  lougfr  ablo  to  treat  at 
l)«ng  income.  The  trusts  declar.  d  by  tho  dwd  were 
-  tirst,  tt;it  tht'  building  should  be  ustd  as  ii  sehoul. 
Ih<:o  there  was  a  power  of  sale,  with  a  direction  to 
l»y  out  the  money  in  purchasing  a  better  site  for  a 
fokool,  but  tbe  land  propoMd  to  be  thus  acquired  was 
mbjeet  to  tbe  same  irost  as  the  otiginal  laud. 

In  tl  ( dn  iinistances  the  trustfcs  had  a  power  of 
SiJuwLitb  thiy  hiive  purported  to  exereise.  Tht'y 
bitve  sgrcfd  to  sell  the  land  and  school  above  uicr,  • 
liomd,  acd  they  purpose  with  the  purchast- money 
wbfu  they  get  it,  and  with  the  money  they  are  going 
to  raise  on  mortgage,  to  provide  and  build  a  new  boys' 
lebool. 

Xow.  it  seems  to  me,  without  going  through  this 
very  troublesome  U'Jnd  section,  thfit  the  comudssioners 
»r»  right,  at  any  rati^  us  to  tlx  ir  consent  beiug  re- 
t^aimi;  and  it  is  ((uitf  i uou-U  fur  the  decision  of  the 
«eis  that  here  tbeie  was  a  tixed  permanent  eadow- 
mcat.  Now,  tho  Charity  CouimisaioQeES  contend 
tdst  tbeir  eonaent  to  the  presentation  of  this  peiittoa 
HM.-1  r-iiui-'it**  ui.iler  the  17th  section  of  tht"  Af  •  of  IHoU 

i  t'jiifwjiit  whicb  I  uiider-^tiintl  they  liiive  yiveu,  but 
witijout  jifr juiliv't-  to  tho  ;ijiti<'Jil. 

I  am  not  much  disposca  to  unravel  this  taugU-d 
ikeiu  of  thi-  *j°.'ud  section,  and  the  only  obst'r- 
vetifit*  I  make  about  it  ia  that  I  oonoeive  that  the 
L(l|is1atQTe  did  not  intend  that  any  charity  that  was 
aamtiii.i  ii  by  voluntary  contributions  should,  so  far 
Mil  wiMt  &o  inauitdined,  be  within  the  juriiidiotion  uf 
the  commis!^ionerd ;  but  it  is  tiut  necessary,  in  iny 
opinion,  to  dive  further  into  th»j  section,  or  try  to  tiiid 
its  meaning  if  tbe  couimisaiouers  are  right  on  ttto 
■iople  point  (and  on  that  my  deoision  goaa)  that  there 
iikere  apenuanent  eodowment  in  the  ahapa  of  land 
vfaich  the  trustors  cannot  treat  as  income. 

CoLLixs,  L.J. — I  am  of  the  sam*.'  opinioQ. 

Solicitors,  t'labou;  Andrew,  KWi,  i:  Furviui,  for 
Mn  W»  Johmton,  Stockpoirt;  Tmuury  Sofieifor. 


Not.  8,  » ;  Dec.  8. 


Chan.  Div.  I 
Stirling,  J.  / 

in  re  WA8DAI.K. 

BRrmN  V.  FAftTKUXii.  (a.) 

7  Vasfee— ZWicr — .4 « s  ijn  me  nt^HvUee  to  <j*usfef i— .V«Wce 

to  new  iruatriS^Priorilij. 

Anatngnee  who  Itm  yiven  notice  lu  all  the  truslwa  in 
rxieftwe  at  tht  timt  of  his  asaiijumnit  i»  not  hound  to 
f/it-e  nt.f»«  to  evfri/  new  irtuUe,  and  »  miitUd  t<>  [irioritjf 
over  it  mbminrnt  asiiynee  who  hat  taken  hi$  OMiynrneHt 
uftrr  thr  'l-'ii.'i  or  retlrfinriit  of  all  th9  origiiml  tnuUU 
and  ijii'tu  ntjticv  to  the  ueiv  trmteea. 

This  was  a  summons  raising  the  question  whether 
an  assignee  who  ha»  given  notice  to  all  the  triuteea 
I  in  existence  at  the  time  of  his  assignment  is  bouud 
I  to  give  fresh  notice  on  tho  appointment  of  new 
trustecSi 

The  facts  were  as  follows:  Under  the  will  of 
Miitthew  Wa<5(la!f,  who  died  in  18o«,  Edward  Hix 

I  Watson  became  entitled  to  a  reversionary  intansfc  in 
Ml'-  proceeds  of  sale  of  certHin  binds  devised  to 
trubtets  upon  an  imperative  trust  fur  conversion. 

By  nn  indenture  dated  the  9th  of  February.  1871, 
Edward  Nix  Watson  assigned  this  interest  to  John 
Hamtid  Ptatridge,  who  in  the  same  month  gave 
notice  of  the  attsignnicnt  to  Dingley  Aikham  Brlttio 
and  Kobert  Burton,  then  the  sole  tnistees  of  tha 

j  t«-stiitor'B  will. 

luJuue,  IHHl,  the  survivor  of  these  trustees  died, 
and  thenoeforih  djwn  to  1896  his  executors  appear  to 

'  have  acted  as  trustees  of  the  will  of  Matthew  Wasdale. 
On  tho  Ist  of  July.         the  plaintiib  wera  duly 

I  aptjninbi'd  tnisft  ea  of  ttiat  will. 

By  an  indenture  iiat<-d  tbe  'JTlli  of  February,  1897, 
Edward  Xix  Wutaon  bssigned  his  intereet  under  the 
j  will  of  Mr.  Wasdale  [tm  reversionary)  to  Louisa 
Bell,  widow,  by  way  of  mortgago  to  aeoim  wp^y* 
I  ment  of  £400. 

On  the  28th  of  Febmary,  1897.  Mrs.  BsU  gava 
I  notice  of  her  incutubranoe  to  thO  plslntiffl,  tiM 
trustees  of  Wasdale's  will. 
Subsequently  the  interest  of  E.  X.  Watson  fell 
j  into  possession,  and  as  it  was  claimed  both  by 
I  PartriOge  and  by  Mrs.  Bell,  tbe  present  summons 
!  was  taken  out  by  the  plaintiffs,  the  trustees  of  the 
j  will,  to  deteroaine  the  priority  batwMB  then* 

I    Ttbhatt,  for  the  tmstees. 

R.  F.  Norton,  for  J.  8.  Partridge.— I  gave  notice  to 
all  the  trasteas  in  a«{»»4m«a  at  the  time  of  the  aaaign- 
aien:.  The  death  of  the  trnateea  cannot  take  away 

my  priority.  The  only  >  ise  against  mo  is  Timson  v. 
li'inttboUom.  2  Keen  25.  \i  itr<i  v.  Dtuicumbe,  42  W.  E. 
69,  [1893]  A.  0.  Seo,  ia  in  my  fevonr. 

Kmtao  Smith,  for  Mrs.  The  facts  in  Tuiunn 

v.  liamtlx'ttom,  were  very  much  the  saiuo  us  in  tbis 
case.  The  whole  rule  as  to  notice  was  establii-bed 
to  give  protection  against  fraud,  and  it  ought  to 
wpply  on  the  appointment  of  new  trustees. 

He  referred  t..  A  w/c  v.  Hall,  ;»  Rumu  1;  Fotttrw, 
C<><  l;tr':i.  a  CI.  X-  Fill.  \oQ;  liruo  ur  \.  Htivatie.TTf.  B. 
.»7I.  4  Drew.  C>'>\  I'hinps  v.  Lovyrvn-,  21  W.  R.  yJO, 
L.  R.  10  Eq.  HU,  ihillows  v.  Uo'i/d,  37  W.  R.  12,  .i9 
Ch.  D.  <;86  ;  Want  v.  Duummbe ;  In  re  Hall,  7  L.  R. 
Ir.  180;  White  &  Tudor  s  (last  ed.),  vol.  i.,  p.  122; 
Lewin  on  Tmsta  (last  e  1.),  p.  8M. 

(a.)  Reported  by  J.  L  SnBUiro,  Esq. 

afr-Lnv. 
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Hion  Court. 


Ik  KB  Wasoauc.— Elus  v.  Bxdfobu  (Dckk). 


HtOH  COCKT. 


Cur.  adv.  vutt. 

Dec.  8. — SriliL.i><i,  J.,  »tat4jd  the  facts  and  con- 
tinued : 

The  aaagpameDt  to  Partridgo  i»  purlier  in  point  of 
date,  and  u  Mmsequeoiljr  entitled  tu  priority  unlets 
the  aiibsequent  ungnee  cstftUubet  tiutfc  loe  hM  a 

tetter  title  in  equity. 

It  h(ifl  beon  heM  thiit  where,  as  liere,  a  fund  ccn- 
siatiug  of  personal  estate  ia  v^tod  in  truateea  a  aubse- 
quent  assignee  who  gives  notice  of  his  aasigomeut  to 
the  trustees  has  a  better  title  in  equity  than  a  prior 
•asignee  who  has  entirely  omitted  to  give  notice  of 
bis:  Dearhr.  Hall,  ti  Russ.  1;  Fo»Ur  v.  Cockereli,  3 
CI.  ft  Fin.  45ti.  If,  however,  one  only  of  the  trustees 
iu  existence  tit  the  ilate  of  the  second  asaigntiiHiit  bud 
notice  of  the  prior  iissiffoiueot,  that  aasigneo  does  not 
loso  his  priority  ;  ]V<t^  T.  Dw»eomb$t  43  W.  B«  W, 
[1893]  A.  C.  368. 

ItrnMbeoifiirUurlieldiii  Tinttm  v.  AMtaMfam,  8 
Keene  3.'>,  and  Tn  rc  HiOl.  7  L.  R.  Ir.  180.  that  an 
assignee  who  has  piven  notice  to  one  only  of  sereral 
trustees  is  not  ei  tit'.i  i  t  i  j  riority  ov*>r  h  subsfquent 
assignee  who  taket^  Hssigiiiiieut  aftfr  the  death  of 
the  trustee  to  whom  notice  was  given.  In  the  latter 
cMe  the  Tioe-OiisnoeUor  in  Irebiid  gam  m  m  raMtm 
that  it  le  the  fault  of  the  ewlipT  MnigMe  that  Iw  did 
not  give  notice  to  both  tnuteet,  and  telen  to  Meux  ▼. 
Bdl,  1  Hare  73. 

So  far  as  the  decisions  bavo  gone,  I  ain  now  iMked 
to  hold  that  an  assignee  who  bas  given  notice  to  a)I 
the  trustees  in  existence  at  the  time  of  hie  aMignment 
ia  BOB  eatitted  to  j^tiority  ow  a  talMequflint  a«cigo«e 
who  hae  taken  his  assignment  aftw  the  death  or 
rcHronicut  of  all  theee  trustees  and  who  gives  nottpe 
uf  such  HFsignment  to  the  new  trustees.  That,  us  I 
think,  goes  beyond  the  decisions  in  Ti'in-''ii  v.  /ei/ii^- 
hiiti.in  and  Iu  Hull,  for  in  both  cascs  the  assignee 
omitted  t^  givf"  notice  toatmsteflia  snistoiioo  when 
ho  took  bis  assignment. 

The  prindple  on  which  fhe  doetrine  of  the  eouH 
as  to  notice  is  founded  was  the  subject  of  much 
discuKsiou  iu  the  House  of  Lords  in  tiie  n3<}ent  case 
of    Witnl   V.    Puncoinl'-'.      Lord   HerschoU,  after 
referring  to  Dmrif  v.  Hall,  Lovtridgf  v.  . 
says :  "  It  is  impossible,  I  think,   to  read  those 
joiagmente  without  seeing  that  the  leading  oonsidera- 
non  which  indnood  the  court  to  ky  down  flie  rale 
that  he  who  givns  notice  has  a  better  efiuitable  right 
than  a  y)rior  incumbrancer  wlio  has  given  no  notice 
was  this,  that  any  other  dtHiiaion  would  facilitate 
fraud  by  the  >:rstui  ijut  triut,  and  cause  loss  to  those 
who  might  have  used  evsfj  fucenantiflo  that  was 
possible  to  asoectaia,  b^ora  portiag  with  their 
money,  that  tho  title  thoy  wera  tsldng  was  a 
valid  one,  and  who  might  have  done  everything 
they  could  to   render  that    title   secure " ;  and 
Lord  Mftcnagliten  sny^-i :  "  I  have  made  these  obs*  r- 
vatiouB,    not   for  tbo  porpoie  of  impugnii'g  the 
authority  of  ihe  rule  in  Itearh  T.  Bull.   The  rule  is 
settled  law.    But  it  seems  to  me  that  when  your 
lordships  are  ackod  to  extend  the  Tule  to  a  ease  sot 
already  covered  by  authority,  it  is  proper  to  inquire 
iiito  tiiu  princijdeH  upon  which  the  rule  is  said  to  be 
founded.     For  the  reasons  which  I  have  already 
given.  I  do  not  think  that  those  principles  are  so  clear 
or  so  conviooing  fltst  the  rule  ought  to  be  extended 
to  a  new  case.    There  is  one  argument  which  I  ought 
to  notice  before  I  conclude.    It  was  said  that  if  the 
mortgage  had  not  been  created  until  aft^rMr.  Sharp's 
death,  and  lht.i  mortgagees  had  then  given  notice  to 
the  surriving  trustee,  they  would   have  gained 
Dikrily.  Tliat  may  ha  so.  But  that  is  not  this  case. 
t  take  leavot  howavar,  to  doubt  whetlMr  the  proposi- 


tion on  which  the  argument  is  founded  can  be  treated 
as  settled  law.    There  is  no  authority  for  It  that 

I  know  in  this  country  but  the  case  of  Ti'msfiu  r. 
liaiml't'if'     before  Lord  Laugdale,  M.K.    I  do  not 
think  that  that  case  can  be  regarded  as  one  of  much 
weight,  for  it  was  appealed,  and  after  the  appeal  was 
opened  the  parties  came  to  a  compromise,  HM  asdca> 
over,  it  will  be  observed  that  his  kcdship  assmata 
have  thought  that  the  notice  in  that  ease  was 
insufficient    ^  \  r    T  irii  p  the  lifetime  of  the  fxrson 
who  received  U,  b>i  aase  he  held  that  eat:h  one  of  the 
other  holders  of  the  fund  being  executors  '  h«d 
separate  aoUiorit;  to  receive  and  pay  on  acoount  of 
the  estele,'  and  he  thought  that  if  they  had  ao  aolte 
of  tbe  assignment  they  *  might  have  made  pi^nntBt 
without  incuniug  any  liability  on   that  aooount* 
As  "Westbmv,   I.  e.,  :,riys  III    ;r,"-  ,  V.   Or-eHhill.  11 
W.  R.  33,  •  It  IS  wall  «»tabli8he<i,  whether  rightly  or 
wrongly,  that  uptm  assignments  or  mortgages  of 
eqoitaUa  interest  in  property  held  by  trustees,  this  dn^ 
devolves  upon  the  aAiigaee  ormortgagee  to  give  tothe 
trustees  notice  of  the  assigmnont  or  incumbrance. 
But  it  may  be  that  when  an  assignee  or  mortgagee 
has  onco  di-i  liHr--  i  "iuit  diity  ho  has  done  all  thatih" 
rule  requires  of  tiiu,  and  that  for  th*t  r©st  the  law 
holds,  as  Lm-d  Cairns  lays  it  down,  and  that  he  is  not, 
on  a  change  of  trustees,  to  ha  daprived  of  bis  pre- 
esittiuK  equ.taUe  tide  by  tbe  ^Qigenoe  or  by  the 
happy  thought  of  a  subsequent  inctTmbranoar.  Osr- 
t&iuly  1  can  i>uat(ine  nothing  more  inconvenient  than 
that  it  should  be  possible  Uy  have  a  gcramble  for 
prioiities  on  the  appoiutment   of    new  '  trustees. 
Nothing,  I  think,  Wv>uld  bo  less  Uksly  to  coodnoft  to 
the  ssourity  of  equitable  titles." 

Tn  my  opinion  it  would  he  imposing  an  unrsason- 
able  burden  on  assigtiees  to  hold  that  they  are  under 
an  obligation  to  give  notice  to  every  now  trustee,  or 
are  to  be  treated  iis  guilty  of  neglect  t»  t*ke  ir  i,sou- 
able  preoautions  if  they  omit  to  do  so.  I  think,  there- 
fore, that  tho  title  of  Partridge  must  psofaiL 

Solicitors.  //.  K.  ^V„ff»,  for  Ihiy  X-  WatU,  St.  Um, 
Hunts ;  Munk  A  Co. ;  iVmcr  it;  Co. 


Oct  29;  Nor.  21;  Dsa  7. 
BmavBb  (Dtm).  (a.)  • 


Chan.  Div.  ) 
Bomer.J.  ) 

Bun  V. 

I'radice — Partiet — Joinder  of  fJnintifft — Clots  actions 
— I'rtferential  rights  of  nuxrhd  gardeners  in  Coveut 
luird-n  Market  under  IHha,  4,  e.  aiiw^R*  S,  Gmt 
ord.  16,  rr.  1,  J». 

Ord.  16,  r.  9,  which  provides  for  jierstms  suing  or 
J't :  III/  siti  il  at'  ri  ]irrsnitiiij  a  ridi-H ,  only  KJriends  to  caHS 
white  tin  t/ada  havt  t»r  claim  Suint  benrjirinl  firi'itrietitrif 
right  which  is  beiny  asserted  or  defended  iu  the  wliini. 

By  tht  Act  for  the  Regulation  of  CoimU  UardeA 
MarM  (9  (ho,  4,  c.  cxiii.),  certain  statub  were  es- 
elutivety  apj>r<>prirtfrd  to  the  reception  of  wagons  and 
carts  helouginij  t<i  yrowers  of  fruit,  flowers,  vegefuhtts, 

recti,  'llid  Jf  rhs,  at  tolls  or  mil  'tfrnnliii'I  t"  il  fclietliJt, 

and  such  growers  were  to  bt  'hi  vurd  U»  be  furtons  h'lving 
preferential  rights  to  rewrt  to  such  sUinds  under  the 
provitiotu  of  the  Ai^  Thtfiaiftiiffs  in  the  above  action 
toers  iix  market  aardenert,  wAo  tuei  on  behalf  of  tkem- 
telveB  and  vdl  ether  $veh  growers  as  afnreaaid  attaidiM 
Vtyvent  Oarden  Market  for  a  declaration  thrtt  the  iefHd- 
ant,  the  owner  if  (h>  marh'f,  flnufil  not  ifrj  fir^  fhfvi  <\f 
jrreferenfinl  rii/iil"  hi  tn  -itaiKl"  iniifiTrrtl  h>/  thf  'taltit--. 


(a.)  Reported  by  J.  F. 


VVAI.ET,  Esq.,  Barrister-at< 
Taw. 
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BiOB  Court. 


Elus  V,  Bei»ohi>  (Duke). 


High  Coukt. 


The  defendant  applied  (•'>  .^'■t  nfirl''  the  jyroceedingg,  on  the 
^roundt  that  the  plniutijl's,  a$  having  separate  and 
dldivft  r<t>i-'>i  of  iirtiiiii,  riiuld  n"t  /"iu,  <Liiil  nlsn  nndd 

f"^,  «i<  prirah  individuaU,  sue  on  behalf  vj  a  duae  o/ 

Held,  that  the  growert,  a»  a  el<m,  had  flo(  aitjf  pnH 
l-riftary  rightt  in  reaptrt  of  the  market  under  the  prnvi" 
"/  tii'.it  All  thrir  fni'iinr,  nud  that  such  ri'jh(  nt 
the  grmitra  a«  (*  da^s  had  thereunder  waa  in  the  imttire 
</  a  public  right  whkh  mutt  it  e^fiireed  at  the  nut  of 
the  Attunejf-Chnerut. 

TawpBrton  v.  BusmII,  4t  W.  R,  321,  [1893]  1  Q.  D. 

i'io,  Jollnu-ril. 

Held,  aioo,  tluli  tlm  piainttjfi  had  not  and  did  noi 
ekim  any  right  tv  relief  "  in  reajyect  of  or  ariaiug  out  of 
the  tame  tran»aetion  or  tntuaactittut"  and  ther^ore  th« 
lit  mcraf  daina  of  the  plaintiffs  m  «i«fiVjrf«ab  wrt 
tinlrigkUif/ointd  under  orci.  16,  r.  1« 

iSummons. 

The  plaintiffii  ia  tbe  above  actioii  were  six  market 
gartlMier*,  «ho  saed  on  beh*lf  of  themnelveB  and  ail 
other  growOT  of  fruit,  floweni,  vegetables,  roota,  or 
herbs,  within  the  meaning  of  the  enactment  referred 

tij  Vlow.  for  a  (If-i  ljirHtioii  that  the  (Itfi'iulrtuf ,  who 
WM  tb«  owner  of  Covent  Garden  Marktt,  was  not 
(Utitled  to  exclude  theui  from  certain  prfftrontitvl 
nglita  as  to  statids  coofeixed  by  th«  Act  ior  tbe 
]|«jpil«tiou  of  Coreut  Onrdw  Market  (9  Geo.  4. 
c  ndii.).  and  they  also  clainml  oonsf quctititil 
rpfiff.  Tbe  said  Act,  after  certain  provisions  as  to  a 
portion  of  the  said  market  delineated  in  a  plan  therein 
rrfcnred  to.  wbiob  proviakwa  are  not  matetml  for  tbe 
pwpoees  of  this  nport,  eoutdiit  amongst  othen  tbe 
fullowiog  jirnviHions  (s«ction  7) :  That  tb<>  remainder 
of  the  s&id  uiarket  wball,  subject  to  tlm  jirovisions 
lifninafter  contained,  be  Rppropriate*!  as  follows, 
nameiy:  Those  parts  thereof  which  are  marked 
rMpectively  in  the  said  plan  with  the  letter  (B)  shall 
be  divided  into  stands,  which  stands  shall  be  called 
'The  Casual  Cart  Stands,'  and  shall  (except  and 
lubject  as  hereinHftcr  lueniioned)  be  exclusively 
appropriated  to  tbe  reception  of  wagons  and  uurt^i 
in  which  fruit,  flowers,  vegetables,  roots,  or  herbe 
•ball  be  brought  to  tbe  aaid  maikait  lor  sale,  and  for 
the  rxf>o!ting  to  sale  and  Mlliiig  audi  frnit,  flowers. 
%-;^ft-i::/li  -  root.'*,  or  licrbe  on  tbf  stand  to  wliii  li  the 
sAUif  ibhll  be  brought,  subject  to  such  toll*  or  sums 
of  money  as  are  in  tbe  schtrdole  to  this  Act  in  that 
Itbali  mentioiied.  and  tb«  giowaw  of  fruit,  flowers, 
vegeteUea,  roots,  or  berba  aball  be  dcamed  to  be  the 
p«r«on  havii'g  the  preferablo  right  to  resort  to  mu  h 
stands  onder  the  pi oviaious  of  this  Act.  Those  parts  of 
tbe  »aid  market  which  are  marked  respectively  in  t  he 
«aid  plan  with  tbe  latter  (0)  aball  be  divmed  into  standv, 
which  aliDds  aball  lie  called  *  Tbe  Yearly  Cart 
Stands'  and  ><hall  (except  and  auliject  as  litroinafter 
isentionec))  be  exLlusively  approriated  to  the  rtoep- 
tion  of  wagor.s  and  carts  of  or  beloiif^ng  to  growers  (>f 
irait,  flowers,  vegetables,  roots,  or  herbs,  and  to  the  ex- 
poiiDg  to  sale  and  adHngtihe  fruit,  tiowers,  T^atablea. 
roots,  or  herbs  grown  or  reared  by  such  growers  and 
be  let  by  tbe  said  Duke  [i.e.,  of  Bedford],  his  heirs  or 
v'igrs,  b«-ing  owners  of  the  said  market,  or  their 
tecsnta  thereof  by  the  year  or  for  any  shorter  period 
at  tuflh  |cariy  or  otbar  rents  and  subject  to  such  tolls 
9evtta»  of  monay  as  are  ia  the  aobedula  to  tbis  Act 
ia  that  behalf  mentioned,  and  tbe  pereon  to  whom 
any  such  ■stand  shall  be  let  shall  be  detnn  1  t  lie  the 
Wd»  thereof,  and  tbe  person  having  tbe  preferable 
^fiA  to  Maorfe  thereto  under  tba  provUooa  of  tbis 

"Tboae  part*  of  tbe  said  market  wblcb  are  marked 

re»p«ctively  iu  th<'  said  plan  with  tho  letters  (F  and 
6)  ihall  be  divided  into  stands,  which  stands  shall 


be  called  'The  Yearly  Pitching  Stands'  and  shall 
(except  and  subject  as  hereinafter  mentioned)  be 
exclusively  8ppropri;it«i  to  the  exposing  to  sale 
and  selling  fruit,  flowers,  vegetables,  roote,  or 
herbs,  and  may  be  let  by  tho  said  Duke,  his  heirs 
orassigua,  being  owners  of  tbe  said  market,  or  their 
tenants  thereof  ext;lu^i»e^.v  to  growereof  fruit, flowerp, 
vegf-tiibles,  roots,  or  bcrb.s  by  the  year  or  for  any 
shurter  p«rio<l  at  nuch  yearly  or  other  rents  and 
subjeut  to  such  tolls  or  sums  of  money  as  are  in  the 
schedule  to  this  Aot  in  that  bebaU  mentioaed,  and  » 
tbe  oeraon  fo  whom  any  such  stand  ^hall  1m  let  shall 
be  (To.  nil  (1  to  be  the  holder  (herpof  and  tbr  j.orson 
hav-iiig  tbe  preferable  right  to  resort  thereto  under 
tbe  provisions  of  this  Act." 

Tbe  plaintiffii  in  tbe  above  action  were  all  growt-rs 
of  fruit,  TegetaUea,  roots  orberbe,  and  frequenters  of 
th«  market  for  the  purpose  of  sale,  and  they  com- 
plained that  tht>  defendant,  who  was  the  owner  of  tbe 
market,  did  not  within  the  meaning  of  tbe  Act  com- 
ply with  tbe  provisions  aforesaid  ol  the  Act  relating 
to  the  stands  and  the  exaction  of  tolls.  They  alleged 
that  they  bad  each  been  refused  stands  when  unlet, 
and  also  alleged  excessive  charges.  They  submitted 
that  the  (lefindant  h«(l  not  the  riglit  lo  ndiait  others 
to  tho  use  of  ctirtnin  Miands  *io  luog  att  growers  pre- 
seuted  themselves  and  required  the  use  thereof,  and 
alleged  that  the  defemlant  made  it  a  praolioa  eithpr 
to  refuse  tu  growers  the  use  of  auoh  ataaida  or  hy 
filling  such  stands  wit li  others  tlttin  growers  to  pre- 
vent growers  having  tbu  mie  ol  such  stands,  with  the 
result  that  growera  bad  to  go  to  other  i>arts  of  the 
market  or  to  plaoaa  outside  the  matket,  or  to  the 
public  streets,  where,  the  reatrlotiona  eonteined  in  the 
Act  nut  beiiiij  ri|  plicablp.  the  defendant  chHrged 
bigliei  latea  than  would  have  to  b«  paid  under  the 
Act,  and  with  the  further  re^,uU  of  injury  t«  the 
growers  iu  their  trade.  They  farther  alleged  that  iu 
eaeb  caee  of  refusal  of  stands  to  any  of  tbo  plaintUb 
no  objection  bad  bit  n  made  to  such  plaintiff  as  a 
proper  tenant,  but,  although  several  of  such  otands 
were  unlet  and  growers  were  dehir<ji:H  r.f  l  uaiiLi'  S, 
tbu  defeitdant  had  stated  his  practice  to  be  uol  to  lot 
such  stands. 

The  defendant  now  applied  to  set  aside  the  writ 
and  all  proceedings  in  the  action  on  tbe  ground  that 
th  •  plaintiti.H,  a«  having  separate  and  distinct  causes 
of  action,  could  not  join,  and  that  also  they  could  not 
as  private  individuals  sue  on  behalf  of  a  olaas  of  ^bn 
publio  ia  respect  of  public  or  otbec  atatutory  righta. 

By  ord.  16,  r.  1,  several  pli^tiffli  ate  allowed  to 
juiu  in  one  action  distifiLt  lusts  of  action  if  tbo  right 
(  to  relief  arises  out  «f  the  name  trausactiou  or  series  of 
transactions,  and  there  would  be  a  common  question 
of  law  or  fact  if  they  brought  separate  actions ;  by 
rule  9,  where  there  en  nnmarous  pevsons  having  the 
same  intetMt»  im»  or  more  may  sue  on  behalf  of  all. 

r.cvett,  Q.''.,  Daticku'ert^,  and  A.  Gwgnne  JamUt  fot 
the  defendant,  supported  the  applicaUon. 

Atquith,  Q.C.,  Fanvell,  Q.C.,  and  J,  T.  Prior,  for 
the  plaintiffs. 

The  following  caaee  wezeeited  by  counsel— namely : 
SmuHhwaito  ▼.  tfanmnf,  43  W.  K.  113.  [1894]  A.  C. 
494  ;  Stroud  v.  Lau^ton,  4fi  W.  T5.  62fi,  HSttS]  '2  U.  B. 
44;  Drinchrier  V.  \V<»kI,  43  80U(  nni;>'  .ToruNAL,  p. 
29;  The  Vnivtraitif  of  Oxford  aixl  'J'li'-  I'uivtrsity  of 

('ambritlge  v.  Jb.,  p.  27;  and  Temitertoa 

/{umOI,  41  W.  B.  321,  [1893]  1  Q.  B.  435. 

KoMER,  J. — Thin  application  gives  rise  to  qneetiona 
of  some  nicety.  Tbe  first  point  I  have  to  OMUnder  ie 
whether  the  plaintiffs  are  entitled  to  sue  on  behalf  of 

themaelveK  and  all  other  growers  of  fruit,  flowers, 
ve((etabie8,  roots,  or  herbs  vritbiu  the  meaning  of  the 
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Act  9  G*o.  4.  c-  cxiii.  Now,  as  pointf-d  out  in 
T'  mp'Tfiiii  V.  li'iaieU,  onl  IG,  ;  .  'j,  which  provides 
fur  {K'lious  suiuff  or  being  sued  hs  rfiirt'sriiting 
a  class,  ouly  extonds  to  cases  wbcre  tho  class  have  or 
olaUD  some  bcaeficial  proprietary  right  which  is  beii'g 
amert<>d  or  defended.  I  have,  iberffore,  to  consider 
whether  the  growers  in  question  as  a  class  have  a 
beneficial  proprietary  right  uuder  the  above  Act 
which  is  being  asserted  iu  this  autiun.  On  considera- 
tion of  the  provisions  of  that  Act  in  favour  of  the 
gcowns  with  regard  to  OoTeDt>gardffii  Market,  I  am 
unable  to  coma  to  tha  ooodiuioii  that  the  growers  as 
a  class  have  any  proprietary  rights  in  resi^ct  of  the 
market.  All  members  of  the  public  have  a  right  to 
go  to  and  ii«e  the  market,  and  it  appears  to  me  that, 
by  the  Act,  »U  that  in  anbataooa  is  provided  is  that 
those  members  of  the  pnblio  coming  to  nse  the  market 
who  are  growers  shall  hnvo  prt  ft;  ri  rice  over  the  rest  of 
the  pnblic  in  using  and  htts-iug  Ir  t  to  them  certain  pitrla 
of  the  nmrket.  Of  courst*,  if  atjy  individual  grower 
had  let  to  him  imdvr  the  Act  a  part  of  the  market  he 
would,  during  the  letting,  and  in  respeet  of  the  part 
let,  have  a  proprit  friiy  right.  But  T  cai^not  see  that 
growers  as  a  class  cau  bu  suid  to  havt-  a  proprietary 
right  in  respect  of  the  marki  t  luerely  bucnuse  if  any 
member  of  the  clas!<  chooses  to  go  to  aud  use  the 
market  he  can  claim  t<>  ht^  preferred  over  what  I  may 
call  an  outside  member  of  the  public  in  using  or 
baving  let  to  him  a  portion  of  certain  specified  parts 
of  the  tiinrkot.  If  I  held  thf  opposite  view  I  do  uot 
see  bow  I  could  avoid  also  holding  that  the  public  aa 
a  dass  had  a  profiiietary  right  in  tespeot  of  the 
market,  because,  at  itgainst  the  owner  of  the  market, 
it  bad  a  right  of  aoeees  to,  and  user  of,  the  market. 
It  ajjpoars  to  mo  that  such  right  as  fho  growors  iisa 
class  have  under  the  Aut  is  iu  the  iiature  of  a  public 
right,  which  must  be  enforced  when  necessary  by  the 
Attomey-General.  Of  course,  any  member  of  the 
dais  who  has  been  injoted  by  the  provistons  of  the 
Act  being  disregarded  will  have  his  remedy  in  respect 
of  his  own  individual  injury.  But  where  the  com* 
plaint  is  that  the  rights  of  the  growers  us  a  class 
have  been  disregarded  and  relief  is  sought  on  behalf 
of  the  class  by  way  of  dedaration  of  right  or  injunc- 
tion, then  I  think  the  Attoney-Qenenu  ii  the  proper 
person  to  sue. 

It  WBH  si:  1^ c' -1  •' 1  that  quest'i.  ii^'  under  the  Act 
might  arise  as  between  the  ^rowerti  as  a  class  and  the 
net  of  the  poUic,  and  that  the  Attorney-Get eral 
must  then  repceaent  the  general  public.  But  in  a 
case  of  that  hmd  the  difficulty  could  be  met  by  the 
Attorney-General  on  behalf  of  the  Crown  repreeeiitiDg 
the  one  section  of  the  x^ublic  and  theiSolicitor-General 
repwisnttng  the  other  section.  A  similar  difficulty  in 
ouer  oaaee  has  in  this  way  been  gwt  over.  The  views 
above  ezpxvifled  dispose  of  the  plaintift*  ease  so  far  as 
it  seeks  relief  on  behalf  of  the  growers  as  a  clnsa. 

But  I  have  still  to  consider  the  general  claims  of 
the  six  plaintiffs  as  individuals.  Each  of  those  claims 
is  perfeotl^  distinct  from  the  otherst  and  depends  for 
its  detennination  upon  its  own  faets,  and  oontltntee 
in  f-ubstnnce  a  fejjarate  acition  a?  Hgaiiist  the  defendant. 
The  question  whether  these  six  !-eparate  claima  are 
rightly  joined  depends  upon  ord.  IG,  r.  1.  On  oon- 
stderation  it  appears  to  me  that  the  six  plaintiffs,  so 
far  as  their  individual  oUums  are  concerned,  have 
not  and  do  not  claim  any  right  to  relief  "in 
respect  of  or  arising  out  of  the  same  transaction 
or  series  of  transactions"  within  the  meaning  of 
those  words  as  used  in  the  above  rule.  The  right  to 
relief  of  each  plaintiff  depends  upon  the  transactions 
peculiar  to  him  under  which  it  is  allegd  he  has 
been  specially  injured  as  an  individual.  These  trans- 
actions are  not  the  game  as  tho.sc  on  which  tlie  otlur 
plaintifis  have  to  rely  iu  support  of  their  special 


injuries  and  of  their  special  claims  in  respect  ol 
such  injuries,  and  the  transactions  on  which  the 
])laintifr8  have  respectively  to  rely  to  S'.ipport  th^-ir 
claims  are  not  made  one  merdy  becLiusc  rht 
defendant  is  alleged  to  have  made  a  practice  if 
disregarding  the  rights  of  gfOWers.  FOT  tbssi 
rca.sons  it  appears  to  me  that  the  sir  sevenJ  dainns  of 
the  plaintifl'8  as  i.idividu  il-  ru  i- T.nt  n'^-btly  joined  in 
one  action.  I  think,  therefore,  that  the  farther 
prosecution  of  this  action,  as  at  present  constituted, 
ought  not  to  be  allowed.  But,  in  ovder  to  save 
unnecessary  expense,  I  will  give  the  plaiotiffi  liberty 
to  elect,  if  they  can  agree  between  theaasdves  to 
so,  to  contiuufi  the  action  on  behalf  of  any  one  of  tl  i 
plaintiffs  so  far  as  be  seeks  relief  as  an  iudividn^l, 
and  to  enable  that  to  be  done  I  give  liberty  to  auteu  i 
writ  and  etalement  of  fliabn.  The  election  aod 
amendment  inust  be  made  within  fourteen  days  from 
the  drawing  up  of  this  order.  The  plaintiffs  mu&t 
psy  the  costs  of  the  defendant  incurred  in  the  :»ttii  a 
up  to  the  present  time,  induding  the  costs  ot  this 
appHoation.  If  no  deetion  end  amendment  be  niad« 
under  the  liberty  above  given,  then  the  statement  of 
c  laim  will  be  struck  out,  and  all  further  proceeding* 
in  theaotion  will  be  stayed. 
A pplicatioti  aUoxoed. 

Famell,  Q.C.,  applied  for  leave  to  appeal,  which 
was  graoied. 
S  ltdtors,    Ifi-rbtH  B,  Bell;   Tajftor^   Son,  A 

Uuinittrt, 


Chan.  Div. 
Homer,  J 


:} 


Aug.  10;  Nov.  1  ;  D.c.  ItJ. 


i»  re  Wkbzsaic.  Mold,  akd  CoxxAu'e  Quay 
Raixwat  Co.  (a.) 

OoiRpai»y — Vtmpiivi/  borrowing  ultra  rires— /Xeknferc* 

h<'l<leri< — Siihrfriaf  ioTt . 
A  railway  a'liij  d'iij  f  .rceeded  their  p*>W€rs  in  borrariv^ 
lanjely  from  their  hink  for  the  purj)09es  of  jAiyiu^}  t)-'! 
intereit  due  OH  thieir  authorized  issue  of  debmturtt.  At 
fhe  time  of  the  lait  overdraft  for  the  purjioie  of  jiaifinj 
ih'  (hhei:tnri'  intni.^l  i>rnrrr<li  :io$  were  ytndint}  againd 
the  cmnpany,  but  of  this  the  bank  had  no  IcnouMsf- 
Judgment  WOM  nAitqumtilf  reCM'prerf  in  these  prortedi!"]* 

ritut  the  cowfany  and  a  receiver  anpointed.  The  b<t  uk 
med  ttt  he  etditled  to  he  tttbrogated  to  Me  righU  <•/  t"' 
debeuttir'-htihhrg  in  T'-ftp^'i  of  the  overdraft,  and  thai 
their  debt  xiinuld  he  mid  by  the  rereiver  in  priorHifln 
ami  pttyini'iit  tn  the  debenture- holders. 

iield,  UmI  ihe  bank  was  not  entitled  to  be  paid  ont  «J 
monevB  tn  tte  rsenwrV  handt  before  interett  dee  •s' 
pftyablt  to  the  deh-ntnrt -holders  \m»  jKtid. 

It  snbsequentli/  cinnr  to  the  k'noirledge  »>///(f  iaeHW 
there  were  A,  B\  nn<i  C  Jt  lnvtur^  stoi:kJi"!'l' r».  mid  Writ 
fA«  income  of  the  company  tvas  enfficient  t^i  p«*jf jA< 
initrett  on  the  A.  debenture  stock  and  leave  a  imffi'* 
available  for  the  B  debenture  stockholden. 

Held,  on  a  further  application  by  <Ae  lank,  ttef  Wr* 
ii-tre  not  iiUitled  to  be  repaid  in  prior  id/  'he 
twe  riockhtdder*  even  to  the  extent  of  the  inttreti  tAt 
A  tioApaidindo/ikithanVtmoiiejf, 

Adjourned  sumiuous. 

By  tlic  Wrexham,  Mold,  and  Coimah  u  yaayEaUw*? 
Act,  1883,  the  company  was  authorised  to  create  snd 
issue  debenture  stook  to  the  amount  of 
and  under  another  dmiler  Art  m  1868  *  htft**' 
issue  was  authorised  to  the  MBoant  of  £l^^ 

(a.)  Beportad  by  Kalegh  B.  PHiLLMim.  1^ 
Banistec-at-Law. 
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Jfearly  the  whole  of  the  debenture  atozlc  aathoriz<>d 
by  these  two  Acts  had  been  issued  permaneutly 
thkrged  upoti  thv  uodprt  ikitig  of  the  compauy. 

The  r»ilwuy  cuinpiiuy  kopt  a  current  accouut  with 
the  Wr«>xbiim  branch  of  the  North  and  South  Wales 
Bank  ^Limited),  the  worUng  espenses  of  tb«  r«il- 
nay  Imog  paid  oat  of,  and  &e  reeeipfet  ot  the  com- 
pany paid  into,  this  account.  This  account  was  also 
dra  *n  upon  for  the  purposes  of  paying  the  intere«t 
on  the  debt^nturo  stock,  and  this  from  tiiu'"  to  time 
cauMd  a  ennsiderable  owrdraft.  TowurdH  the  end 
o(  July,  18U7,  the  biiuk  coBwnted  to  au  apphoutluu 
OK  Hm  port  of  the  niimj  ooBUMoy  to  allow  a 
facfbcr  offttdrsffc  of  ftbont  flO.WO  to  moet  tii« 
debenture  intfr^st  due  on  the  Isr  of  August,  and 
accordingly,  about  the  ^r>l  of  August,  a  sum  of 
£!'.i;t-j  wiks  pai'i  ]<y  thf  book  M  iotcTCtt  to  the 

dplv  utiiro  stoi:k-holtit-rii. 

Oa  the  5th  of  Angust,  1897,  the  Qreat  Ceatr<il 
fiailway  Co.  obtaiued  jadgment  againit  the  Wrax- 
ham.  Moid,  and  Oonoali'e  Qaay  BailwaT  06.  io 
re*pect  of  ii  auiu  of  £<i9,12S,  mul  on  ii  jiolition  prc- 
»«ite<l  on  the  I'Jth  of  August.  When  tlio  frcMh  over- 
'Jrnft  f'^r  the  debt'Tilure  intfrest  was  jillowei  by  the 
bsuk  tbej  Lad  no  knowlelgo  that  auy  prooo<)dings 
WM  pnraiqg  agaiMk  th*  railway  company. 

Dm  onmiit  aoooaiit  was  diMontioiied  by  tfao 
nmw  oo  the  Sth  of  Noreanbar*  and  on  thia, 
tr>i^t'ili('r  with  hank  cliargt's  nni  iataiaat,  a  debt  of 

iT  *Htl  w(ii(  owing  to  thi)  hfink. 

i  De  bank  in  the  present  proceedings  claimed  that  i 
Ibey  were  entitled  to  be  subrogated  to  the  rights  of  i 
tbe  debeoture-holdeia  in  laapeafeof  tliis  sum  of  £7,601  i 
viUi  mtaceok  at  6  per  Mift^  and  took  out  the 
■iBiBcni  for  a  deelatmioB  to  tUt  efllMt  and  for  an 
order  that  the  reoeirer  should  pay  the  amount  they 
claimed  io  priority  to  any  payment  to  the  debeature- 
heldna. 

X'L-iilf,  Q.<^.,  M-lJiohJ,  and  FhinekiotrU,  for  the 
Unk. — The  uverdrtift  at  the  bank  was  a  debt  that  the 
railway  company  had  no  power  to  incur,  but  the 
bsok's  money  waa  applied  to  paying  a  debt  that  the 
eompany  were  legally  bound  to  pay,  and  the  bank  is 
entiued  to  stand  in  the  shoes  of  the  debenture- 
holders  to  the  extent  of  the  interest  so  paid  :  Cunliffe, 
/.><4.;,,  >k  Co.  V.  JUnckburn  r:-uhin,<i  S  ■'  {'■<>/,  :i''>  W.  R. 
309.  L.  R.  9  App.  Gas.  8o"  ;  U'lrv.w^  IJV.v/yc't  v.  Htetr 
Thf  Co.,  35  W,  R.  822,  19  Q.  B.  D.  l.ij  ;  In  re  Cork 
ami  Youghal  Jiailway  Co.,  18  W.  K.  2(>,  L.  lU  4  Ch. 
App.  748.  The  deDenture^holdera  moat  be  taken 
to  have  assigned  their  interest  to  the  bank,  and 
thus  the  bank  han  a  charge  on  the  undertaking,  and 
»hould  be  j)aid  by  the  reoelTar  in  priority  to  the 
dtrhenture-holders. 

frtdtrick  Thomiwm,  for  cerfain  debenture-holders. 

Theobald,  for  othtr  debenture- holders  in  the  same 
isteresL 

£.  J.  Parker,  for  the  Wrexham  Co. 

Mark  Homer,  for  the  Qreat  Central  Bailway  Co. 

NariUtf  Q,C.,ia  reply. 

Our.  adv.  vmH. 

BmiEn,  J. — This  is  an  extraordinary  application. 
Tbe  applicant,  the  baaki  haa  already  in  thaae  pto> 
Medings  brou<;bt  in  a  obum  to  be  admitted  aa  a 

c:rf  !i'  r  f  111.-  :  lilway  louipiiny,  and  so  fur  neitbor 
the  -iiiiv,  iiy  tuutpany  nor  the  debenture  atock-holders 
bavf  disputed  the  claim  of  the  bank  to  be  regarded 
is  an  ordinary  creditor  of  the  railway  compauy.  But 
Uta  bank  now  applies  to  the  coort  and  seeks  in  sub- 
to  establish  as  to  the  anas  meotioiMd  in  ita 
I,  bdng  money  bonowad  iroin  it  by  the  rail- 


way company,  that  the  railway  cotupany  had  no 
power  to  borrow  this  luonpy,  and  oonsequently  did 
not  become  liable  to  rejiMj'  it.     The  b  tiik  si  ■  l:«  to 
establish  that  it  is  not  directly  a  creditor  iu  ura<  r  tu 
n'««ert  (hat  thereby  it  is  plac«>d  in  a  better  position 
tian  if  the  money  had  beiin  validly  borrowed.  And 
it  Boeka  to  eataUiRh  thia  etarlling  proportion  in  the 
following  way:    It  coutends  '1)  th-it  t!ie  borrowed 
luiiiiey  v/tm  applied  in  paying  interest  on  the  df-beii- 
.Mr>'  stock  of  the  railway  company,  whicli  is  a  clinr^'O 
oti  the  uudertakiug  of  the  company ;  (2)  that  on  the 
p!inci}>la  of  the  well-known  cases  cited  before  mo 
the  hank  ia  therefore  entitled  to  atand  in  the  shoea 
of  the  debentare  Rtook>bo1dera  to  the  extent  of  the 
inti'-i  st  so  piiid  ;  and       ti  nt  the  b  tJik  is,  moreover, 
(entitled  not  only  as  against  the  riilway  company 
but  m  against  the  debenture  Btrjck-holilers  th^-iuselvoi 
to  be  considered  as  assignees  of  that  iuttirest  as  if  it 
bad  never  been  paid,  and  as  haviag  a  charge  or  some- 
thing in  the  nature  of  a  charge  on  the  uadartokiog 
of  the  ndlway  conpany  which  gave  it  a  right  to  call 
upon  the  receiver,  wlien  he  hss  moneys  in  his  hands 
available  for  payment  of  siibABqnent  iutereat  due  oa 
the  debenture  stock,  to  pay  the  liink  before  he  pays 
the  debenture  stock- holders  their  interest.     At  the 

greaent  time  the  reoeivur.  has  not,  aud  he  may  never 
am,  any  nunna  in  hand  available  for  payment  of 
the  ordinary  debentnrs-holden  th^  intanit,  and  no 

one  is  at  j  rfS'nit  concerned  in  ccns'  lfring  whe11i?r 
the  bank  isnu  ordinary  credilorof  the  rail  way  company, 
either  l>y  reason  of  the  original  borrowing  or  by 
reason  of  the  debts  of  the  raU way  company,  which  that 
company  was  legally  liable  to  pay.  The  real  objeot* 
theraloNt  of  the  present  appliaation  ia  to  obtain  a 
deeidon  of  the  oourt,  as  againat  the  debantore  atodc- 
holders,  that  the  bank's  claim  has  priority  over  tli  ir 
interest.  The  first  two  contentions  of  the  bank  1  may 
therefore  pass  by,  or  assume  to  bo  correct  if  its  third 
contention  fails.  And,  dealing  with  this  third  con- 
tention, I  cannot  see  on  what  principle  I  oan  hold 
aa  agabut  tiha  dabentare  stock-holdara  that  tlugr 
ate  to  be  treated  aa  ranking  after  the  bank.  No 
authority  whatever  gives  sanction  to  any  such  claim 
on  the  bank's  part.  As  to  the  past  interest,  the 
stock-holderH  never  assigned  it  to  the  bank.  It  was 
paid  by  the  railway  company  in  the  ordinary  way  ao 
far  as  they  were  ooooemed,  aud  it  did  not  matter  to 
them  or  form  any  matter  for  mquiry  on  th^ir  part  how 
the  railway  company  got  the  money  to  (tay  that 
intc'rest.  There  are,  uw  doubt,  expressions  in  soma 
of  the  judgments  in  the  cusca  of  subrogation  nbove 
referred  to  which  speak  of  the  person  who  has  lent 
money  to  a  company  which  the  oompany  was  not 
legally  liable  to  repay,  but  whioh  waa  ^plied  in 
paying  the  legal  debts  of  that  oompany,  as  bdng 
entitled  under  the  circamstanoos  of  those  cases  to  be 
('(msid(«rod  as  assignee  of  the  debts  aud  rights  of  the 
creditors  paid.  But  those  expressions  were  used  with 
reference  to  the  only  question  before  the  courts  in 
those  casss,  which  was  whether  as  between  the  person 
who  lent  the  money  to  the  company  and  the  oompany 
he  could  be  regarded  as  having  a  claim  in  respect  of 
that  money,  and  ia  no  wise  concerned  questiona 
bftweeii  that  poTion  and  the  ereditora  whoaadabta 
were  paid. 

The  argument  on  the  part  of  the  bank  that,  as 
betwe«i  the  oradirors  paid  and  the  peraon  whoae 
money  went  in  paying  them,  he  ia  to  be  treated  aa  if 

those  creditors  had  actually  assigned  to  him  their 
debts  and  st'curities,  is,  in  uiy  opinion,  unfounded.  If 
wt  ll-founded  it  would  lead  to  the  most  astonishing 
results.  For  instance,  consider  the  case  of  a  creditor 
of  a  building  society  whose  debt  is  secured  on  the  land 
of  theaodety.  If  that  aooiety  ia  being  wound  np, 
oould  m  paiBOn  from,  whon  the  aocaety  ilbgally 
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borrowed  money  oomo  forward  uud  by  pruviu": 
that  his  money  weut  ia  payin<;  oflf  part  of  tlie 
aeoured  creditor's  debt.  1ih  futitlc-l  i\h  Hpainnt  th»t 
creditor  to  have  t'i<«  s^'cunty  HpjiLitsd  iu  reimyiug  the 
money  borrowed  ii  :  i  it  was  iimde  avaiUble  to  the 
8ecurM  creditor  for  tbn  payment  of  the  baUnoe  of  bia 
debr.  dMrly  not.  and  y«t  it  i»pp<farfl  to  ma  that  the 
bank's  oonttfuiion  in  the  present  c»k*'  wuiiM  l-ad  to 
such  a  rewilt.  I  therttforc  hold  thut  th-  bink  n  nut 
to  ho  rei^ardfil  in  thijun  jin>r.-«^lu»;;'<  ii  rri-.litur 
dtibt  is  to  be  (''li'l  by  the  reooiver  in  priority  to  the 
deb-uture  Bt  .ck-bulders.  I  propose,  therefore,  to 
mak«  this  daularAtion :  Deolaro  Uiat  the  bank  ie  n>t 
•ntitlad  as  a^net  th«  d^bsntura  stock'hoMen  ts  hvn 
aioy  part  of  it»  claim  p»id  out  of  iiii-)n*>yt  ia  flii 
receiver's  hands  before  ptym-nt  tht'ti-out  ot  iiitHidHt 
ilni'  ami  tiHVdblf'  to  thf  il-'bt-ii'iiri'  stojk - huldnrs. 
UKyoiid  tbiit  It  ttppti;irs  t:>  ni-»  uuui'ct'd«niry  to  iu«ke 
auy  fiirdior  order  on  thia  summons  beyoml  ord-rinif 
the  bank,  whiob  has  sabitautiaUy  failed,  to  pay  the 
OOBts.  Hat  fl  should  ha  aUtnd  tb«t  fhif  is  not  to 
prejadice  any  claim  of  thf?  bitilc  or  imy  upplii -itioti  it 
may  maka  in  res^w  jt  of  any  moueys  thut  m*y  bsj  in 
til  ?  h^iuils  of  th  «  r.^  M?iv<?r  after  (>ayin^  all  interest  due 
aad  payable  to  the  deb«atard  niouk-holditcis,  and  avail- 
able for  pifinmt  of  other  disbts  of  or  elai4is  ayaiait 
the  railway  ci)n»p*ny. 

Des.  10. —I',  aubsequftutly  came  to  the  knowledge 
of  the  b«nk  that  th«re  w^re  A.  B,  and  C  debentane 
•feookholdenh  aad  that  the  ittuome  of  the  oompauy 
was  snAoiOBt  to  pay  the  intir(»it  oa  th  a  A  debenture 
stock  and  leave  a  "surplm  tivailnblc  fjr  tho  interest  on 
the  B  debsnture  stix  k.  hihI  hu  appliuitiou  was  made 
by  the  bank  that  to  tbi'  fxtnut  of  the  interiMt  on  the 
A  st  »ck  paid  out  of  the  bank's  tnooey  the  bamk  was 
entitled  io  be  rep«d  io  priority  to  the  B  debentare 
stockholders. 

KoMiiH,  J.,  without  calling  on  the  debenture- 
holders,  delivered  judgment  at  follows :  This  cise  is 
MUxed  to  be  heard  on  a  fast  and  particular  oontaii- 
tkm  on  the  part  of  the  bank  not  previously  before  me. 
It  appears  that  the  incoiuy  of  the  compiuy  is  suffi- 
cient to  pay  tht;  interest  on  tho  A  debenture  »ttook  and 
leave  a  surplus  avHiUble  to  jiay  the  interest  on  tho  B 
debenture  stock.  The  bank  contends  tluit,  on  the 
principle  of  subrogation,  to  the  ("xtt-ut  of  the  prior 
interait  on  the  ▲  stook  paid  off  by  the  baul^  it  is 
entUled  to  be  naked  as  dabentora^holdera,  aad  to  be 
paid  in  priority  to  the  B  debenture  stock.  Much  of 
what  I  previously  said  applies  to  this  contention,  and 
need  not  be  repeat-iil.  I  lUiiy,  b.ivvever,  agiiti  point 
out  that  the  b«uk  advaueod  iu  money  under  uo  cou- 
tract  purporting  to  give  it  a  security  lot  the  money, 
and  that  the  B  stoekbolders  knew  aothing  of  the 
sonree  from  wbioh  the  numey  c«nie  which  paid  the 
foruior  int<'rest,  and  were  not  b  wi  1  to  inquire.  I 
oaunot  see  any  .sutRcieut  reason  why  the  B  stock- 
holders should  naw  find  thninsiHlvdS  placed  in  the 
position  of  having  a  charge  Hfcond  not  only  to  that 
of  the  A  stock,  but  tu  that  of  tlu;  bank.  It  is  said 
thiCfy  ure  not  injured  because  ii  the  bauk'a  monAy  had 
not  been  applied  in  paying  off  the  A  interest  it  wotild 
still  rank  for  payment.  But  suppjse  the  C;ise  hiid 
lieeii  thi»t  thtj  jAiIw-iy  oo  upauy  had  at  the  timo  when 
tuf  bulk  lent  its  money  otber  aasets  which  csoald  and 
should  have  been  applied  iu  payiug  off  th«  A  iutorest, 
aad  tkat  tha  railway  oqmpany's  insolv«inoy  had  arisen 
fton  a  MiMqaaoft  naoxpeoted  loss,  are  tbe  B  stock 
lu>lden  to  be  now  affected  becaaae,  instead  of  apply- 
ing their  oth  r  is  nt.%  at  the  time  in  [myiup  the  A 
iutt^rest,  the  laii  a  »v  company  chusa  to  pay  it  out  of 
the  money  Inrrowe*!  from  the  bank  f  And  if  not,  is 
the  court  to  embark  ia  au  investigation  as  to  what 
tkeasast  peeoaiary  position  of  t*ie  o^mpuiy  «m 


tho  tim>t  of  the  borrowing?  I  think  not ;  and  if  tbe 
priiicijile  advocated  by  the  bank  ia  correct,  where  is  it 
t')  stop  -  There  might  have  been  yean*  of  past 
iuteresc  paid  off  by  money  illegally  liorroweid  from 
tho  bank.  If  tbe  bank's  contention  be  oorre^'t.  hU 
those  years'  interest  misht  have  been  aooumulating 
against  the  B  stockholders  withont  thmr  knowledge 
or  consent,  and  so  that  all  further  payment  of  interest 
to  them  would  praotically  cease.  They  would  cer- 
tainly thereby  b^-  )<r>  .»tly  ^irf j udiced,  yet  during  all 
tbe  time  of  the  ti>.  < unudatiou  tboy  would  have  bad  no 
opportanity  of  |<r  iti-ttiug  against  it  or  of  applying 
for  any  remedy.  I  cannot  accede  to  the  appUoation. 
It  appears  to  BM  to  be  wrong  in  principw  and  anp' 
ported  by  no  authority.  The  case  of  Ulackhurn  Dit- 
trict  liiiildinq  Society  v.  Canliffe,  Hrook$,  d-  Co.,  L.  R. 
29  Ch.  D.  WI.  is  no  authority  for  this  application. 
All  that  was  there  doin-  whh  t«»  allow  bankers  from 
whom  money  had  been  illegally  borrowed  by  the 
building  society,  and  which  money  had  been  applied 
in  paying  off  members  who  had  given  notice  of  with- 
drawal.  <o  stand  in  the  place  of  those  members  as 
against  the  bntlding  soiciety.  That  was  no  exten- 
sion, to  III  II  1,  of  the  j)rior  i^aea,  for  the  with- 
drawing members,  so  far  as  concerns  the  buildit)^ 
so  iety,  were  in  tbe  position  of  cr«ditor8  or 
crediton,  ao  that  in  allowing  tb«  i»inoiple  of  sttb- 
rogatioa  to  apply  in  tiiafe  cue  the  cowt  was  not 
extending  the  old  cases,  or  doing  anything  more 
than  allowiug  the  bankers  who  founn  the  money 
there  to  rank  as  <.:reJitorr.  -f  ^'.u-     ■  Snoli  ,.i 

Eoint  as  that  involved  in  the  case  before  me  wa-s  not 
efore  the  court,  and  certainly  was  not  argued.  It 
appears  at  p.  911  of  the  report  of  that  case  that  the 
right  of  tiM  bankers  there  was  not  objected  to  by 
their  opponents,  and  when  the  court  8*id  that  they 
thought  the  cl^im  was  rifjht,  it  was,  in  niy  opitiiou. 
ui  thi-  view  that  without  argument  tho  cAse  was  a 
simple  one  of  tho  principle'  of  subrogation  in  uo  wis« 
affecting  a  q^uestiou  of  secured  creditors'  rights.  For 
these  laaeoBS  I  think  the  application  fails,  and  the 
applioaata  mnst  pay  tha  coati  inearred  tnliMQaeat  to 
my  last  order. 

Solicitors,  huwrlijfrs,  Rnwte,  <fe  Co.,  for  //»'//.  Dickin- 
ton,  .I-  Co..  Liverpool ;  Fi'ld,  Roacoe.  4:  Co.,  for  Ki'an 
Morris  <fc  T'o..  Wrexham ;  Sharp,  I'arker,  <{■  Co.,  for 
AUop,  Stnmu,  llarvrfi,  <t*  Crooki,  Liverpool ;  Norri*, 
A>'-'ii.  •»  ( 'ii'ii'ni'in.  for  J.  B.  F«>i!itt,  ^Ianch«»t<>r : 
Cuuitjftt  A-  IktvcHjiort,  for  R.  Ji,  Lingtird-Monk,  Man- 


Chun.  Biv.  j  1^      ,  g 

Byrne.  J.  )  *•  ^ 

In  re  Halb. 

Lir.T.EY  V.  FoAD.  (a.) 

M(>r(:/aij'  Iiei:eii.'fr --Morlyu^e  u/  btuiuesa — A(>pii{tit- 
iwiit  hif  mortgagee — Extent  of  agency — Conveyaucing 
AU,  ISSl.  s.  2i—M«mgtmtM  of  busineu—Pasfmeni 
<t/dd4t—SkaHie  »/  LimOaiimt. 

A  rcri/vr  iip/x'iiitfd  1)1/ <t  riiorli/d/pr  iindtr  ft  /•ouin' 
Cdutaintd  tn  the  imirtguge  deed,  whtch  %H<xirporate»  und 
eitendt  the  powert  conferred  by  the  Conveyancing  Att, 
1881,  «.  24,  ii  net  limited  in  the  exercise  of  (A«s«  powert 
to  mottsra  ariting  bttwtm  the  mortgagor  and  the  mort' 
gagte,  but  imy  hy  hit  acta  affect  the  rirjhtt  i-f  o(h'  ; 
ntul  thi$  i»  ao  ivhrrt  tltt  receiver  ia  appttiutr  i  aJU  i-  the 
{I'lith  (if  Ih'  )nt'rli/'i'j"r. 

And  thcTtJurt,  vlin-i  a  r"-t:ii'fr  so  iippniiiM  tM  'itxttye 


(a.)  Aepmied  by  Njctu^  Tsauvn,  £s(i.,  B^rrietar- 
•t-Iaw. 


Digitized  by  Google 


TM.XLVII    (j«.M.M8..i     THE  WEEKLY  REPORTER. 


175 


High  CocaT. 


Ik  be  Halb, 


UlOH  CSOVBT. 


flt"  .'i.-i"J,  (trtuiij  Within  ih'  jmirrr*  .-iu  cm)  f<rri'tl  Jiji'iii 
him,  ftatd  to  a  creditor  an  imtalment  of  a  debt  rontrucUd 
\tf  the  nwrtt/rigor  in  tonneetioH  with  th«  morifjagtd 
fr>iptrtji,  ttich  paymeiU  operate»  a§  an  aeknoiUeigmaU 
f/  (Af  KxiOmm  of  tlu  wkoU  (&M  on  tht  part  of  the 
ri-f -".'ri'j"  (//  Iht'  wrlijitijor,  irJixe  (I'l'-itt  the  rfc  ivrr 
it,  and  prevtids  time  runuiutf  under  the  Statute  v/ 
LinilatioHM, 

A  TtOtVltT  fo  a^mattd  <u  o&nw  nuiid'oiMl,  a*ul  ieing 
mUarued  fey  tkt  tenm  nf  kii  appointnuad  manof/e 


anii  carry 


h  waa  the  lubj'c-t  <'/  tJn 


murtjfogt^  it  authorized  iu  pay  Jebti  incurred  by  the 
•ar^nfOp  m  reaped  »f  Um  Ivuinem, 

Thi*  aolioo  «M  commenced  bv  an  originating 

tommons  taken  out  by  J.  E.  Lilloy  mi  li-half  of 
hiuiMrlf  mid  hII  other  cr«ditortt  of  F.  W.  Hale, 
<ie^(  «f.d,  a^siuat  Jaue  Fodd,  the  executrix  of  Hdle, 
fjr  the  administration  of  Hale's  real  aul  peraouai 
raUto,  and  the  followine  ilWMK  were  tried  before 
B>rae.  J. :  (1}  Whether  uere  waa  a  debt  due  to  the 
{fltintiff  or  not ;  (2)  if  tfaere  was  a  debt,  whether  it 
ms  barred  1  v  r>.i  Stn!iite  of  Limitations. 

The  facts  wer«  as  foilowa  :  By  an  iudeuture  dated 
tbe  13Ui  of  December,  1886,  and  made  between 
Jcoaette  O.  B.  Von  Swartwoat  9xA  her  hosbwad, 
tnd  F.  W.  Rale  and  hi*  wifR.  rMsiting  fhftt  J.  O.  B. 
Yon  S(vnr*n,-r,nt  waa  entitled  to  a  certain  business 
coDnecte<l  with  the  m^uufiicture  and  sale  of  patent 
medicines  for  her  separate  use  for  life,  and  that 
Mn.  Hale  vm  tbe  owner  for  "  her  Mperste  use  of 
ihe  levenioQsry  Interrst  in  tiie  eame  Doaiiiess,"  it 
vas  agre<Kl  that  the  business  should  thenceforth 
be  considered  as  belou)?ing  to  F.  W.  HtUe  during  the 
life  of  J.  Vun  Swartwout,  and  after  her  death  to 
Mn,Hale,  "  subject  and  charged  .  .  .  with  an  annual 
MB  of  £520,  payable  without  any  dednction  except 
property  tax  [if  any),  during  a  period  of  fivfi  years 
from  the  dato  of  those  presents  to"  J.  G.  B.  Von 
Si«-8rtw  iv  "her  executors  and  administratord 
[.wiiether  ithe  shall  sunriTe  for  thet  period  or  not),  by 
equal  wedcfy  ]»7ineiitB  of  £10/* 

Hie  agreement  omntMaed  a  covenant  by  Hr.  and 
lEn.  Hale,  jointly  and  serenlly,  to  pay  the  annuity 
el £o2n.  ninl  crrlidn  provisioDN  an  ij>  fiowthe  busines* 
tru  to  be  carried  on.  Then  followed  a  clause  to  the 
effect  that  if  the  annuity  abonld  fall  into  arrear  for 
Ibar  «e^,  «  if  Mr.  or  MiB.  Hale  ehoold  sell  or 
sDeomber  tbe  bonness,  J.  Von  Swartwont,  her  agents 
.r  attorney,  might  ent^r  into  possession  of  and  hold, 
xuuiAge,  and  carry  on  the  suiue  for  her  uwu  benefit, 
and  t^  the  bosiQees  should  then  be  assigned  to  her 
•object  lo  tbe  ptoneo  for  redemption  in  tiie  event  of 
paymesit  of  the  arrean  of  tbe  annnitj.  Oknee  9  of 
the  agreement  waa  as  follows  :  "  In  case  tie  said 
J.  Von  Swaitwout  shall  at  any  time  become  untitled 
to  enter  into  possession  of  the  business  as  aforesaid,  the 
powers  conferred  by  the  Cktnveyancing  and  Law  of 
Pkoperty  Act,  1881,  upon  a  mortgagee  when  the 
aortgage  money  has  bei-ouie  due  shall,  so  far  as  the 
«ame  are  applicHble  to  the  tvruia  and  cmditions  of 
tht-!^e  presents,  thereupon  LtH  i  in  -  I'itT'^is.ihlt'.  Aud  it 
•hall  be  lawful  for  the  said  J.  Von  Swartwout,  either  by 
kttidf  or  by  her  agents  or  attorney,  ui  1^  of  taking 
poawesion  or  before  or  after  taking  possession  of  the 
bu>iiie»s,  to  exercise  the  power  of  appointing  a  receiver 
conferred  by  the  said  A(  t.  An  l  liy  way  of  extension 
of  tlie  provisions  of  the  said  Act,  it  is  hereby  also 
agreed  that  any  receiver  appointed  under  the  said 
porwer  in  that  behalf  shall  be  at  liberty,  if  so  directed 
m  writing  by  the  taid  J.  Von  Swartwout,  her  agents 
or  attorney,  t  Tuiinaffe  and  carry  on  the  business  as 
Ue  may  thirik  ti^  ana  that  any  moneys  he  or  the  said 
h  Ton  Swi^i  t  V  ut,  her  agBilto  or  attorney,  may  pay 
or  ea^end  for  that  pnipow^  and  wliether  before  or 


subsequent  to  rodrmpliou  by  the  said  F.  W.  Hale 
ur  other  the  person  or  persons  entitled  tut  he  business 
as  aforesaid,  shall  be  considered  as  charged  upon  the 
busioese  interest  thereon  at  the  rate  of  five  per 
cent,  pnr  annttiD.*' 

Hale  in  carryin^^  on  llu>  business  became  indebted 
to  the  piaiulifT  for  printing.  In  October,  1888,  the 
I  debt  was  £1,000,  and  it  was  arranged  between  them 
j  that  this  abonld  be  paid  off  by  imtalmeuu  of  £25  per 
I  ifiontb.  These  inetalaieBte  were  paid  down  to  the 
litae  of  his  dt^ath  by  Hale,  who  \n  th«  meantime 
I  continued  to  Liirrv  on  the  busiues-t.    He  ditid  on  the 

16th  uf  June,  isiil. 
I     By  his  wdl  Ilalo  appointt^d  the  defendant,  Miss 
FoaO,  and  oue  Hichanlsou,  who  bad  aeted  as  bis 
I  manager,  liis  executrix  and  exicutor. 
j     Richardson  renounced  probate,  and  the  will  was 
j)roTed  by  the  defeudaut  nuly.    Under  the  will  'li. 
I  defendant  was  benehciaily  entitled  to  all  Haiu's 
'.  estate,  subject  to  debts  and  charges  thereon. 
I     Until  the  2gth  of  July.  1891,  tbe  boainess  ms 
j  carried  on  by  Richardson  and  one  Lewis,  who  was 
1  also  in  Hale's  ctii|  '  yineut  at  the  time  of  his  death. 
At  the  tiuie  of  Halo's  death  the  annuity  was  in 
arrear  to  the  extent  of  £I.OiO,  and  by  a  document 
under  bee  band  dated  tbe  29tb  of  July,  vbiob 
reftarred  to  tbe  agreement  of  tbe  IStb  of  Deoember, 
1 886,  J.  Von  Swartwout  appointed  a  receiver  in  thene 
terms  :  '*  I  hereby,  in  virtue  of  the  powers  vested  iu 
me  for  that  purpose  by  the  said  agreemeut,  appoint 
Frederick  Johnson  as  receiver  of  the  said  busiuees 
witb  foil  power  to  manage  and  carry  on  the  same  as 
he  may  think  fit,  but  subjoct  to  the  prnvisiong  and 
restrictions  contained  iu  the  said  agreement,"  and  the 
receiver  was  to  be  rSDlUMiated  bj  a  pemantage  on 
bis  gross  receipts. 

After  the  death  of  Hale  four  ittine  of  £2d  each 
were  paid  to  the  plaintiff  on  account  of  his  debt,  the 
tirst  sum  being  paid  on  the  8th  of  July,  1891,  by 
Biohardson  before  the  apiKtintment «  f  if  ;v. c.  the 
second  on  the  6tb  of  August  by  Johnson,  the  receiver, 
tbe  third  and  fourth  by  Lewis  on  the  4th  of  September, 
and  on  tbe  2nd  of  October,  1891.  In  October,  1891, 
a  fresh  receiver  was  aj^P^^u^  ^7  amniitstkt^  ana 
he  declined  to  make  any  further  payments  to  the 
pbiintifF.  As  regards  the  tirst  pa^rment  the  learned 
judge  was  not  satisfied  on  the  evidence  that  it  waa 
mam  b;^  Biohardson  as  tbe  agent  of  tbe  executrix, 
and  tbe  deoiiion  of  tiie  osse  tamed  upon  ibe  pay- 
ment by  Johnson  on  the  6th  of  Aug^t,  1891.  This 
gammons  waa  taken  oat  by  the  plaintiff  ou  the  3rd  of 
July,  1897. 

Younger,  for  the  plaintiflT.— There  is  no  decision 
which  JS  quite  in  point  as  to  trie  authority  of  the 
receiver,  but  the  obHervations  of  Rolt,  L.J.,  iii  /.  -  v, 
(Nenii,  L.  B.  2  Ch.  App.  634,  and  of  Kigby.  L.J., 
In  D.  Owen  &  Co.  v.  Cronk.  [1895]  1  Q.  B.  266, 
nt  p.  '.'75,  43  ^y.  R.  Dig.  1 17,  show  that  a  receiver 
apjxiuited  under  a  deed  of  mortgage  by  the  mort- 
gagee is  a  receiver  for  all  pur]:)08es,  and  that  his 
acts  may  affect  the  rights  of  others  beside  the 
mortgagor  and  tbe  mortgagee.  Han  Jbbnson, 
being  expressly  empowered  to  manage  and  oany  on 
the  Dusiness,  was  anthorixed  to  ;>ay  this  debt  whiob 
was  incurred  in  n.-'^jn-ct  nf  \hv  In  is  mess,  and  brir.:^  the 
agent  of  the  mortgagor  \inder  the  Conveyancing  Act, 
1881,  s.  24,  bis  pnspment  on  the  6th  of  August  was 
equivalent  to  a  payment  by  the  eseoutiix  of  tbe 
mortgagor,  and  prevented  fbe  debts  bdng  bamd 
under  the  statute.  Secondly,  T  say  that  in  my  case 
the  time  could  not  begin  to  run  until  Noveaiber,  1891, 
as  unto  tben  there  had  been  no  default  in  payments 
I!feres  v,  Butrher,  39  W.  K.  626,  [1891]  2  Q.  B.  509. 

,    AUbur^t   Qt0.t  and  iUbata^iie   Luth,  for 
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defendant.— The  receiver  Appoiuted  by  the  mortgagee, 
idtbough  the  ngeat  of  the  mortgagor,  was  not  the 
agent  of  the  »xeoatriz.   He  in  anj  case  wa«  not  her 

agent  to  givo  ao  acknowledgrnent  of  the  deLt  so  as  to 
prevent  it  being  barriid  aa  against  a  third  pa.r(y  ; 
JIttrlock  V,  Ashhtrry,  30  W.  R.  327.  19  Ch.  D.  539; 
ChiKiu-ry  V.  Evam,  13  W.  H.  20,  11  H.  L.  Caa. 
115;  Ntivhonhl  V.  Qmithy  M  W.  li.  (590.  It  was  not 
intauded  by  the  Convevancing  Act,  IStsl.  to  enable  a 
wttAvet  appointed  nnder  section  21  to  alter  the  legal 
rights  of  third  porsone.  lie  is  only  to  act  as  between 
mortgagor  and  mortgage«.  The  only  object  of  the 
appointment  of  the  receiver  is  to  protect  the  property : 
see  obMrvationa  of  Cran worth,  L.O.,  in  Jeffcry* 
Diekmn.  14  W.  E.  322.  L.  R.  1  Oh.  App.  18S ;  Bayhf 
v.  ir',;,f,  jl  L.  T.  R^p.  TfU.  ;;:!  W.  M.  Dig.  ibfi. 
To  pr€vt>nt  the  time  runuing  thu  payment  must  be 
made  by  somenne  liable  to  pay  :  Morgan  v.  Row- 
latidt,  20  W.  R.  726,  L.  R.  1  ^.  B.  493.  The  re- 
oeiTflr  was  sot  liable  to  pay  4hi«  debt.  It  waa  not 
an  outgoing  fm-n  fho  mortKatred  propcrtv '  On^h'iii; 
V.  Oa«W/,  li;  W.  ...  208,  [1897]  A.  C.  :,::>,'  lihe  wn.s 
liable  to  pay  thi.s  debt,  he  would  have  been  li&blo  to 
pay  all  the  debts  of  the  mortgagor.  To  prevent  the 
operation  of  tbe  ifatute  the  a^cnowledgment  must 
amount  to  a  new  promise  to  pay  the  whole  debt : 
Wainman  v.  Ky 

Co.  V.  Smith,  40  W.  II.  355.  [I'^fi^  1  Q.  B.  TO'*; 
Hollia  V.  f'almer,  2  Bing.  N.  C.  713.  Can  it  be  said 
that  Johnson  had  any  such  authority  from  the  execu- 
trix F  Suppoea  the  debt  had  been  wholly  barred  at 
the  time,  conid  it  be  laid  the  reoeiver  was  aatlu^ed 
to  mii\i-  H  new  prciniis  <  to  pny  tlie  debt»  WglTaan 
ackuuwledgtuc'ut  of  its  existence !' 

By&ns,  J. — It  is  common  ground  that  if  any  of 
theae  foor  payments  oui  be  properly  ooniidfrsd  as  one 

raising  the  implication  of  ti  jtromise  to  pay  the  balance 
of  the  debt,  the  plaintiif  has  not  the  stumbling-block 
of  the  iStatute  of  Limitations  in  his  way.  I  will  take 
the  one  made  by  Johnson  «n  the  6th  of  August,  after 
he  was  appointed  reoeiTer,  and  while  he  was,  nnder 
the  power  oftnferrfd  iijion  hitn  liy  the  dronnipnt 
appointing  him,  cnrrying  on  the  Imuucss,  with  the 
duty  Lmposed  upon  hi^n  of  managing  and  preserving 
it  and  the  aj>H(  tvS  and  goodwill  which  COOsUtiitCKl 
the  security  for  th«'  annuity.  Now,  if  this  payment 
had  been  made  by  the  executrix  no  question  oouM 
bare  arisen.  And  if  it  was  made  by  her  agent 
authori/ed  to  make  such  a  payment  unconditionally 
and  without  ciroumstances  negativing  the  implication 
of  a  new  promise  to  pa^  which  ordinarily  arises  from 
asHdi  a  pagfment*  then  it  is  sufficient  to  prevent  the 
opoaliaa  of  tiie  statute.  K  was  elearly  a  proper  pay- 
ment to  be  made.  But  it  is  said  thiit  it  whs  h  jiaymeut 
madu  by  the  receiver  without  authority  from  the  |>ersou 
liable  to  nay.  What,  then,  is  the  true  resnlt  of  the 
eontraot  between  thepartieaandtheapp<untment  ol 
fhe  reeeifsr  nnder  it  r  In  my  opinion  the  referanoe 
in  (he  agreompnt  to  the  Conveyancing  Act  shows 
clearly  that  the  intention  of  all  the  parties  was  that, 
although  Mrs.  Swartwout  whs  to  have  the  power  of 
appointing  the  receiver,  that  receiver  when  so 
appointed  was  to  be  the  agent  of  Uie  mortgagor,  and 
not  of  the  mortgogfo,  for  tho  purpose  of  managing 
and  carrying  ou  the  business,  and  for  the  other 
purposes  either  expresHly  enumerated  or  incorporated 
by  reference  to  the  statute.  That  was  hardly 
disputed.  Mod  it  is  fnrUmr  oonoeded,  as  indeed  it 
must  be,  that  the  receiver  was  responsible 
to  the  mortgagor,  and  accountable  to  him  for  his 
receipts  and  for  his  doings  as  re<:eiv*'r.  liut  it  was 
said  that  even  if  Hale  was  to  be  regarded  aa  the 
mortgagor  within  the  meaning  of  the  agreement  (as 
vodonbtedly  he  wasi  althon|^  then 


person  having  an  interest  in  the  busint^ss  after  lii< 
death),  still  his  executrix  was  not  necessarily  rtgarikd 
in  the  same  position.   It  was  urged  that,  alnoagli 

thi^  w!ii  a  debt  ari'-ing  nnt  of  business  transaction*, 
yti;  lis  Ilale  nlone  was  carrying  on  the  business, 
aloue  was  the  i>trsjn  to  be  sued,  and  that  it  was  hij 
private  debt  as  uutcU  as  any  other  debt  which 
might  owe  indep«iidentty  ot  the  business.    I  cannon 
accept  this  virw.   In  my  oi^nion  the  executrix  of 
Hale  occupied  under  the  agreement  the  same  position 
as  Hrtle  did  as  between  herself  and  the  mortgnu'^-- 
that  is  to  say,  the  position  of  mortgagor  to  mort- 
gagee within  th««  meaning  of  the  phrase  as  used  ia 
the  document  Hale  wa*  liable  to  the  whole  extant 
of  bis  assetii,  while  his  rxeontriz  was  Kabte  to 
the   extent   of    the  same   assets    so  far  as  tbej 
came  to  her  as  executrix.     To  that  extent  hfr 
liability  was  the  same  as  hi),  and  she  was  the  pertoc 
to  be  sued  in  respect  of  the  debt    Now,  thii 
partienlar  payment  of  £25  on  the  6th  of  Aagut 
ISDI,  was  a  payment  which,  if  TTale  h-id  been  aUv« 
and  carrying  on  th«   business,    would   have  been 
justly  <iue  from  him,  and  foT  whi'  h  his  execi'rix 
was  to  the  extent  of  assets  liable  and  bound.  Th« 
payment  having  been  made  was  dearly  a  naypiaet 
made  on  behalf  of  the  mortgagor,  and  by  the  azeot 
of  the  mortgagor,  such  agent  being  the  mortga^ur'i 
agent  for  the  purpose  of  managing  and  carrynigot 
the  business,  and    making  all  proper  paytueoti 
necessary  for  its  good  conduct  and  preservatioo. 
But  it  was   ingMiioosly  urged  that  the  r«ai 
principle   of  all  these  eases  of   part  paymtnt 
depriving    the     Statute    of    Limitations    of  iu 
operation    is    that    an    nncondttionai  payment, 
if  made  by  the  person  liable  to  pay  to  the  person 
entitled  to  KoeiTe  it,  is,  standing  alone,  snob  endsnce 
of  a  new  promise  to  pay  the  halatiee  of  tlM  debt  as 
that  it  may  be  act-cd  upon,  and  so  destroy  the  opera- 
tion of  the  statute.    The  tru«  principle  is,  however, 
that  part  payment  takes  the  debt  out  of  the  statute, 
because  payment  of  part  is  an  ackaoarledgmeot  of 
fhe  ezistenoe  of  the  w^oto  debt,  and  from  it  tiie  bw 
'  raises   the  implication  of  a  promise  to   pa}'  the 
'  remainder.    There  might   b&   uirc  urns  tunc  c-S  which 
would  {irevent  that  implication  arising,  but  in  the 
.  present  case  I  find  none  such  existing.    It,  th«o, 
remains  for  me  to  connder  whether  there  is  anything 
iu  the  argument  that  a  distiBetiow  ma^t  be  drava 
between  an  authority  to  make  a  new  promise  to  pay, 
and  an  authority  to  do  that  which  in  law,  and  in  the 
absence   of  express  agreement,  would    raise  th« 
implied  promise  to  pay.    I  think  not.    I  do  not 
think  that  it  matters  whether  the  receiver  ii 
appointed  with  the  direct  authority  in  ao  many 
t<  ran  to  make  new  pro?         to  i>ay  oM  debt*, 
or  whether  the  authority  given  to  him  ict      ttuthor  tv 
to  do  such  acts  as  will  raise  the  inference  of  a  n«>w 
promise  to  pavthem.   It  appears  to  me  that  in  ths 
present  oase  the  receiver,  eo  long  as  he  acted  provi- 
dently and  rightfully,  was  entitled  to  raan^gp  t^^'* 
buiduess  by  doing  that  whirh  a  prudent  man  owning 
the  business  would  have  doi-e  in  his  phico  ha<  i  he  bw* 
carrying  it  on  on  his  own  account.   I  think  therefore 
that  he  was  justified  in  making  the  payment  he  did. 
T  think  that  be  made  such  payment  uucoaditionallr, 
and  as  agf>nt  of  the  mortgagor,  who  at  that  time  was 
the  executrix,  and  that  the  payment  having  b^n 
made  by  the  agent  of  the  person  liable  to  pay  to  th«> 
person  entitled  to  receive  it,  the  implicatioQ  of  a  nev 
promise  to  pay  the  balance  of  the  debt  mxiam,  and 
that  therefore  this  one  payment  being  sufficient  th* 
statute  does  not  apply. 

I  have  not  gone  through  the  various  ca.%us  wku.b 
,  were  cited  before  me.  There  is  very  little  differed  c« 
■  as  to  ^e  priiM^i^  to  be  applied*  Moot  of  the 
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uiteu  aa  between  mortgagor  and  mortgagee. 
J  iffl  refer  to  tke  obflentitiouo  of  Rolt,  L.J.,  in 
£w  ?.  GtaM.  L.  &  2  Oh.  App.  m,  at  d.  641. 
mi  flw  dMHm  of  lo  ^rest  a  judge  ii  cntnSid  to 
t!iM  Tsry  graatMt  attention  :  "  Tf  wag  contended  on 
bd^li  uf  tb«  defendants,  the  Ale^Mrs.  Martin,  tliat  the 
ippointment  of  the  receiver  by  the  deed  of  even  date 
vith  the  plaiutifft*  fir«t  mortgiwe  (which  'waa  in  the 
Uioid  form  of  ruoh  deeds)  dia  not  oonititute  fhe 
t«oeirer  for  all  piirpoM  tlw  agMtt  of  the  mort^gor, 
•ad  that  in  fact  the  reedv<ir  most  be  deemed  when  iu 
pOHMMCl  to  have  received  tbo  renU  ax  agent  of  tbt* 
plaititifl!,  and  that  the  only  objout  aud  effect  uf  thu 
noaiTenbip  deed  waa  to  prevent  the  plaintiffs  from 
beiog  chaned  in  the  Mooonti  lor  wiUnl  neglect  or 
defaalt.   Mo  direct  ailtiioii^  WM  dted  for  this  pro- 
poaitioo,  and  if  it  were  neoesaary  now  to  decide  it,  I 
ihould  hold  that  it  could  not  be  maintained,  and  that 
the  receiv.  :  uii;  <t  tve  treated  as  being  for  all  purposes 
th«  agoit  of  the  mortgagor,  and  that  the  payments 
oade  by  bim  to  the  mortgagee  were  payments  by  the 
mtt^kgatr  ooptfa&uing  in  poaseaaioa  of  the  mMt^ged 
crtale.*^  Tbat  was  a  oaee  aa  between  mortgagor  and 
Bortgagee,  btit  I  think  the  same  principle  must 
apply  so  long  aa  payments  tire  made  oy  the  receiver 
within  the  authority  cuf erred  upon  luui.    Tliry  are 
to  be  referred  to  hi3  agency  of  the  mortgagor,  and 
aot  to  hia  aglHMqr  of  the  mortgagee.    I  will  also 
nkt  to  a  paasigB  m  the  Jodgtneot  of  Sigby,  L.J., 
IB  Owm  r.  Cnmk,  [1896}  1  Q.  B.  265,  at  p.  274 : 
"  It  has  been  aaid  that  aa  the  defendant  is  called  a 
receiver,  we  mast  be  guideil  by  cases  which  have 
tstabj'^tjt-l  the  {'criiiiirtl   liii'ljihly   of   executors  or 
tmitees  who  carry  on  a  buaiuess.    In  uiy  opioion 
tbcae  cases  are  in  no  WKf  analogous  to  the  present" 
Ateftviiw  bis  lawom  whj  he  does  not  ttunk  that 
tpplies  to  tbo  partwalar  ease  wbloh  was  befoirs  bim, 
which  was  the  CMf  of  a  business  being  curried  on  by 
inKseiver  appoint.ed  by  tnwtees  for  dobcnturp-holdors 
tmderadeed,  he  says  :  " The  court  canuct  ■  rtrry  on  the 
liusineu  itself,  nor  can  it  be  respouiiible  to  the 
'jrediton.  Iu  order  that  oases  of  this  kind  m«y  apply  to 
ttennMKt  oaae,  it  mast  be  shown  that  tiie  defeoaant 
esmsd  on  flia  bosineas  of  tiie  company  upon  similar 
ts'nns.    But  when  we  look  at  the  irmi  deed  we 
find  that  it  cont-ains  no  such  provision.    Tho  deed 
firoTides  that  the  receiver,  though  appointeii  by  the 
'.u^otgrngees,  shall  be  deemed  to  be  the  agent  of  the 
niortgagoni.     It  it  niA  that  this  applies  only  us 
bstwMBthaiuortgBgan  aadtha  mocUngees:  but  I 
do  aot  think  tt  em  be  ao  limited.** 

Xi  I  hftvp  said,  I  do  n  t  think  it  necessary  to  go 
tarougii  all  the  cases  that  have  been  cite<l.  It  couies 
m  eich  case  to  be  a  question  whether  tlie  p  lynient 
was  made  by  a  person  authorized  as  agent  of  the 
person  lialile  or  bound  to  pay  to  the  person  entitled 
to  receive,  and  in  tha  pwwnt  «ass  I  consider  that  the 
inynent  to  wliieh  I  have  referred  wassnebapay- 
aient.  HaTing  regard  to  my  decision  npon  thff  first 
yjiut,  I  need  not  decide  the  second  pomt  made  for 
ttitr  pUintiff;  but  I  desire  to  say  tball  4o  ttOt  flKpress 
Dpon  it  any  hostile  opinion. 

JudgmeiU  fvr  the  plaintiff. 

Btalidtai*  fte  fha  flflintiO^  J.  A  «l  iVdloM. 
fiofallor  ior  the  dslsndani,  Oraham  Gordon, 
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Q.  B.  Dir.  \ 
(A.  L.  Smith,  Rigby.  and  > 
Collins.  L.JJ.)  ) 

BouTHWABX  ASD  Vattxhau.  Watxk  Co.  V.  Haicptov 
Vmbak  Dnnior  Oofawm..  (a.) 

Load  (jorernment  —  Ratinij — (Jrntml  didri'A  rates — 
Land  covered  wi'h  nmtir"  —  nr,if)-r,,ir — AutMmmt 
at  OM'/ourth  vf  tl(f  )ii  t  anumil  fiiliif  —  Public  BeoUh 

Act,  1876  (38  &  30  Via,  c.  «.  211.  aub-atetion  I 
{b)—P'rmiic»— Appeal^*'  Cfrimtital  eauae  or  matter** 

—Jaslicts — Order  for  payment  of  general  district 
rates — Cmr  stntxl  hij  fmtices — CiVi7  debt — JiuUratnre 
Ad,  1873  (3G  .t  .'57  Vi<i.  .  .  Oil),  h.  il—Publir  Health 
Adtf  1876,  «.  2i^— Summary  JuriadielioH  Act,  1879 
(43  Jk  48  rid,  c.  49),  as.  6.  88. 

The  judgment  of  the  Queen't  Benrh  Divition  upon  a 
cote  stated  by  Juaticet  on  aummtry  jtroceeJinqM  taken 
before  < Asm  MMMr  SSCtioa  266  of  the  Public  lleallh  Act, 
1^75,  for  M«  rMsasnr  ^  ^snerni  diatrict  ratea,  ianota 
judgment  in  •  arimnal  cause  or  matter  witMn  aeetion 
47  of  the  Judicature  Act,  1873,  inaiinwh  m  such  ratrs 
are,  by  tettions  6  and  35  of  the  Summary  Jar istlictivH 
Act,  1N79,  rnfonxable  only  as  rU-d  d-  hts;  and  an  Ofipial, 
therefore,  lies  to  Ike  Court  of  Appeal. 

Seaman  v.  Burkj,  48  IT.  &  1  [1896]  8  Q.  B,  S44» 
dittii^uiahed, 

A  retemir  of  a  water  wmpany  hdd  to  le  **  tanil 
cin-rrcd  with  water"  unthin  the  me»iuin<f  of  section  211 
(1)  (b)  <f  the  Public  Health  Act,  ISli.  and  Uitrefore 
asstuable  to  yenefal  dittrid  Totee  of  ono'/otaih  of  i(t 

aiiriiuil  value. 

lieg.  I'.  Birmingham  Water worfcs  Co.,  1  B.S8.  84, 

9  ir.  Ii.  C.  L.  Di'j.  76,  approrcd. 

Appeal  from  the  judgment  of  the  Queen's  Beash 
Divinofi  upon  a  case  stated  by  jnstioss  nnder  30  ft  21 

Vict.  c.  43,  s.  2.  and  42  &.  43  Vict.  c.  49,  s.  33. 

Upon  the  hearing  of  a  complaint  preferred  by  the 
TIii[iipton  Urban  Biatriot  CoiuKnl  against  the  ^k>uth• 
wark  and  YauxhtJl  Water  Co.  for  the  recovery  of 
general  district  rates,  the  justices  ordered  the  00m- 
pany  to  pay  the  amount  thereof,  subject  to  a  ease. 

At  heating  of  the  complaint  it  was  proved  that 
the  company  were  rated  in  respect  of  part  of  l 
reservoir,  the  net  annual  valae  of  which  part  was 
£1,940,  ui  l  til  It  the  rates  were  c-tilculiited  on  the 
full  net  annual  value  of  jCl.UiU.  The  company 
tendered  a  sum  calculated  on  one-fourth  part  only  of 
tiie  net  annual  value,  wbioh  was  refosed. 

Tlie  reservoir  was  partly  in  the  EDunptoo  urban 
district,  and  the  total  water  area  was  10^  m  res.  The 
bed  of  the  reservoir  consisted  of  a  lining  of  concrete 
9  inches  thick  laid  on  the  earth  which  had  been 
excavated  so  that  the  bed  of  the  reservoir  was 
several  feet  below  the  auriaoe  of  the  surrounding 
land,  and  the  ceeervoir  was  suiroonded  on  aU  sides 
by  an  eartiien  embankment  lined  with  concrete 
9  inches  thick,  and  faced  as  to  the  upper  12  feet 
thereof  with  bricks  lA  inches  iTi  thieknosia.  the  whole 
being  surrourj  lr-  l  wi'li  u  Irii ping  11  inchea  in 
width.  The  embankment  was  uied  solely  for  the 
purjpose  of  kee}jiug  the  water  in  the  resorvt^,  and 
vatied  from  lU  feet  to  18  feet  high  above  the  natural 
sorfaoe  of  the  ground,  and  had  a  d^fth  of  about  35 
feet.  The  n  s.  rvoir  waa  used  simply  for  storing 
water  taken  from  the  liiver  Thames,  and  whs  i  overed 
permanently  with  water,  except  when  flie  reservoir 
was  emptied  for  the  purpose  of  cleaning  it,  whioh 

(a.)  Bsported  by  W.  F.  Babrt  and  F.  a.  Tinnm 
B^ei.t  Banistsii-at-Law. 
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would  tnko  u1x)ut  a  week.  The  rosorvoir  had  been 
cou8truct«d  abimt  three  years,  and  bad  been  cleaned 
only  once  in  thnt  tioifl,  and  in  fatiire  it  would  pro- 
bably be  emptied  on  the  aTorage  about  onoe  in  two 
years.  The  total  oost  of  oonstmothig  the  reservoir 
was  £03,000. 

The  oompnny  cmitciKlt  d  that  the  re8<»r9oir  wng 
*'land  cov<>rod  with  water  "  within  the  ineauing  of 
MCtion  211,  Bub-aeotioa  1  {h),  of  the  Publio  Health 
A&t,  1875,  and  tli«t  th^y  ought  to  be  MWRMd  in 
respect  there  of  in  the  piujjnrtion  of  ono-foiirfh  only 
4tf  the  net  annunl  vhIub.  The  question  for  the  court 
was  whether  t}iis  cmitentioa  was  correct. 

By  Motion  211  of  the  Ihiblic  Health  Aot,  1S75,  it  it 
enaotad  as  {allow* :  "  With  mpeot  to  the  awnwnwwt 
and  levying  nf  g^nernl  district  rnff^s  nndrr  this  A<;t 
the  followiiif^  ]  rovisioiis  sludl  havo  etlVct  ;  .  .  . 
(1;  {I']  The  ovvni>r  of  any  tithes,  or  of  any  (i(he  com- 
mutation rent-charge,  or  tbe  occupier  of  any  laud 
need  as  arable,  meadow,  or  paeture  groand  only,  or 
as  woodlands,  market- gardens,  or  nursery-ground'*, 
and  tbe  occupier  of  any  land  covered  with  water,  or 
used  only  iis  a  ciiuiil  or  towing-patli  for  the  same,  or 
as  a  railway  constructed  uuder  the  powers  of  any  Act 
of  Flarliament  for  public  conveyance,  ibail  be  amtsmi 
in  respect  of  the  lamain  tbe  proportion  of  one-fonrth 
part  only  of  racb  net  annnal  value  thereof." 

Tho  Divis;  iniil  Court  [Wright  and  Darling,  JJ.) 
held  that  th(>y  wens  bound  by  the  jiHg^meut  of  tho 
Court  of  Qne«n*s  Bench  in  Eiitt  < Wnirrwarkn 
(Jo.  V.  UyUm  Hewer  Authority.  20  W.  Ji.  L.  B.  ti 
Q.  B.  669,  and  allowed  tbe  appeal. 
Tbe  Hampton  IKitriot  CouocU  ippealed. 

Sir  E.  Clark'',  'J.C,  and  Courthnpf-Munr(>e,  for  the 
Hampton  Distnot  CoonoU. — Tbwe  ia  a  nraliminary 
objection  to  this  appeal  being  beard  wbion  ought  to 
be  mentioned,  though  npither  side  wishes  to  take  it. 
In  Sf^awon  v.  liarla/,  4  j  W.  U.  1  [1896]  2  Q.  H.  .l  l 4, 
tbis  conrt  held  that  the  judgment  of  tho  CJueeii's 
Bench  Division  on  a  case  stated  by  justices  upon  an 
nppUoation  to  enfofCO  payment  of  a  poor  rate  by  a 
warrant  of  dietrew  waa  a  judgment  in  a  "crituinai 
cause  or  matter"  within  section  47  of  the  Judicature 
A'jt,  lS7;j,  and  that  uo  Hpp  il  l  iy  J  j  tho  Court  of 
Appeal.    But  that  waa  the  case  of  a  pour  rate,  whero 
it  has  been  held  that  justices  act  merely  minis- 
teriaUy»  Beg.  v.  JPHee,  28  W.  R.  615,  5  Q.  B.  D. 
300;  and  does  not  tonob  flie  eaM  of  a  general 
district  rate,  which  is  recoverable  upon  complaint  to 
a  court  of  summary  jurisdiction  under  section  206  of 
tbe  Public  Health  Aot,  1875.   By  11  ft  12  Vict.  c.  43. 
8.  22,  joctieM  weitt  empowared,  in  oisat  of  OEdaca  for 
puyment  of  money,  in  dstanlt  of  dlrtsew,  to  oomidit 
the  deferrljint  t    j  rison.     But  now  by  section  6  of 
the  Summary  Jurisdiction  Act,  1875),  a  sum  recover- 
able on  complaint  to  a  court  of  summary  jurisdiction 
is  made  a  civil  debt;  and  by  aeotiou  35,  in  the  oaae  of 
a  civil  debt  recoTerable  summarily,  any  sum  deolwed 
^y  ^he  Al  t  to  be  a  civil  dobt  recoverable  summarily 
ijtiuli  be  deemed  to  be  a  .sum  for  payment  of  which  a 
court  uf  Bummar)'  jurisdiction  has  authority  to  make 
an  order  on  complaint ;  and  an  order  made  by  tho 
court  shall  not  in  default  of  diatreei  be  enforced  by 
imprisonment  unless  the  person  making  default  lias 
or  nas  had  since  the  date  of  the  order  the  means  to 
pay  and  has  refused  or  neglected  to  do  so,  and  the 
court  shall  have  the  same  power  ot  imprisonuieut  as 
•  ooonty  court  jodga  womra  have  if  the  debt  had  been 
recovered  in  the  oonnty  court     A  general  district 
rate  is  therefore  now  a  civil  debt,  and  the  proceeding 
is  not  in  a  "  criniimd  cause  or  matter"  within  section 
47,  and  an  appeal  lies.    Moreover  Stnman  v.  Hurley 
was  dadded  upon  a  local  Act  to  which  perhaps  the 
BamauMy  Jnriediotisa  AbA,  1879,  doet  not  aeply* 


r  'n>      9^'.  and  iZjfda,  lor  tha  Bonlhwiik  wft 

Vaux  hal  1  \\  ater  Co. 

A.  L.  Smith.  L  J. — In  my  opinion  we  have  juris- 
diction to  hear  thie  appeal.   The  last  case  upon  tbe 
subjeot  il  Seaman  v.  Barley,  whul>k.  niatal  to  tte 
euforement  of  a  poor  rate  07  a  warrent  of  dialceH, 
and  this  court  held  that  the  judgment  of  the  Qoeeo'i 
Beach  Di viaion  iu  such  a  case  wa§  a  judgment  ins 
(Timinal  cause  or  matter  within  section  47  of  th* 
Judioatnte  Act,  1873.    The  Sammary  Judsdietioii 
Act,  1879,  was  not  celled  to  tiie  attention  of  the  oont 
in  that  MM^  probably  for  the  rea^n  that  it  hul  hmi 
held  in  Reg.  v.  Price  that  the  Act  of  IsTy  did  not 
apply  to  proceedings  for  tho  reoovery  of  poor  rat«t. 
It  IS  quite  clear,  however,  that  the  Act  of  1679  do«« 
apply  to  the  recovery  of  general  district  rates.  Bj 
section  256  of  the  Publio  Health  Aot.  1875,  if  soy 
person  assessed  to  any  rate  made  under  the  Act 
(which  includes  general  district  rates)  fails  to  pay  th* 
same  when  due  and  for  fourteen  d^ys  after  demsnd 
in  writing  made  upon  bfaat  *ny  jnituw  nay  ■umooD 
the  defaulter    to    appear    Defore  tbe   court  of 
summary  jurisdiction   to   show    ciuse   why  Ui« 
f'tte  in    arrear   should    not   be   paid ;    and  if  no 
sufficient  oau^e  for  uoa-ptyment  is   shown,  the 
eowt  awy  make  an  order  for  p^ym^nt  of  the 
same.  and.  in  default  of  oomplianoe  with  sock  ' 
order,  may  by  warrant  oania  tbo  same  to  be  le*ied  by 
distress.    By  sec  iun  6  of  the  Summary  J urisdicti  D 
Act,  1871),  where  a  sum  of  money  ia  recoverable.' 
complaint  to  a  court  of  summary  jurisdiction,  it 
shall  be  demned  to  be  a  civil  debt,  and  ahall  b«  | 
reooverable  ae  a  dTil  debt,  and  nototberwiee;  aad 
by  section        any  sum  declared  to  b*'  a  civil  debt, 
which  is  recoverable  summarily,  shall  be  deemed  to 
be  a  sum  for  the  payment  of   which  a  court  of 
summary  jurisdiction  has  authority  by  law  to  mak# 
an  order  on  complaint,  and  an  order  made  by  a  court 
of  summary  juriaiiiiction  for  paymeat  of  a  civd  d-b* 
shall  not  in  default  of  distress  oe  enf  orced  by  iniprisjxi- 
ment  unless  the  defendant  has  or  has  li  i  i  since  the  dale 
of  the  order  .the  means  to  pay  the  sum  and  has  refused 
or  neglected  to  do  so,  ae  ia  tho  OMS  of  a  oowatgr  ooott 
judgment.  Pot  ■hortly,  a  sum  reoovetablo  aoiiteMrily 
before  a  oonrt  of  enmmary  jurisdiction  ae  a  oitil  debt 
is  now  recoverable,  in  dofaulr  nf  distress,  in  the  sanu 
way  as  a  judgment  debt  in  a  county  court  actioa. 
That  is  not  a  otiounal  cause  or  matter.   This  class  of 
debt— nanuly,  jpMnl  diitciet  latoe  ■  -it  by  the 
Summary  JnriMuetion  Aot,  1879,  takoii  oat  «i  the 
cdass  of  criminal  matters,  and  made  a  civil  debt,  Therw 
f ore  the  judgment  of  the  Queen's  Bench  Divisioa  ti 
not  a  judgment  in  a  orininal  oaoM  or  matter,  aadaa 
appeal  lies. 

KiOBY  and  C0LLIN3,  L  JJ.,  ooncorred. 
Objection  overrultd. 

Sir  E.  Clarke,  Q,C.,  and  Coarthope-if»nrm.  for  tiie 

Hampton  District  Council. — The  reserv-ir  is  not 
"laud  covered  with  water"  within  the  iufj.iiiDg  of 
section  211,  sub-section  I  {(>),  of  the  Pahlic  Hmlth 
Act,  1875.  Those  words  mean  land  covered  naturally 
with  water.  They  cannot  include  a  reeervoir,  which 
is  an  artificial  coostmctioD,  like  a  large  tank  placed 
on  the  land.  In  Ptio  v.  Overseas  of  fVett  II am.  ' 
W.  li,  586,  2  E.  &  E.  144,  it  ;us  held  that  a  w,  t 
dock  was  *'  property  other  than  laud  "  withiu  sectioo 
33  of  thoLighting  and  Watching  A(  t,  1833.     In  Rff. 

Ovt'Tfrm  of  Neath,  L.  R.  6  Q.  B.  707,  20  W.  IL 
C.  L.  Dig.  74,  a  canal  and  towin?-path,  and  in  Z?^. 
V.  Midland  Railway  C..,  1  W  1:  '21  L  R,  1(»  Q.  B. 
389,  a  line  of  railway,  were  held  to  bo  "  land  "  witbia 
that  section.  In  1U<].  v.  Birmingham  IVaUrHforla 
1 ft  8. 8if  9  W.  4.  a  In  Dif.  76,  •  1 
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bt-I'l  to  be  "liin<i  covered  with  water"  within  the 
tDraoiog  of  a  local  Act ;  and  in  Newport  Dock  Co.  v. 
yt.rp.ni  Local  Board.  2  B.  &  S.  708,  1 1  W.  E.  C.  L. 
Di^.  130,  a  dock  was  hold  to  he  *'  land  covered  with 
water"  witiin  Hf'cti  11  '  '  of  the  Local  Government 
Act,  18o8.  These  cases  were  followpd  by  I'.'ast  Lon<{i>n 
U'llmrorkt  Co.  v.  Lryton  Seirtr  Autlf  ritij,  20  W.  R. 
».  L.B.  6  Q.  fi.  669,  whan  it  WM  held  that « OMial 
and  filter  badfl  warn  "load  eovmwd  witibt  water" 
withio  section  IT  of  tJio  S<-wag«^  T'lilizafion  Act,  I'^fiT. 
T'Mm  I&st  three  cases  were  wrougly  decided,  atui,  a& 
\hif  are  not  binding  upon  this  court,  they  ought  tu 
be  OTflRolad.  Tha  oonatderatioiiw  applioabla  to  the 
«ue  of  PHo  Ovmeert  of  WeU  Ham  ara  applicable 
her?. 

Thfv  also  cited  Thurtbu  v.  C'hurchwardeiu.  ttc,  n/ 
,-Tr!>!T<.witk'Sjdwittle,ll89Si]  A.  a  32,  48  W.  It. 

Di?.  loO. 

triiip*.  (^.C,  Piiiiir,  for  the  Soiithwark  ami 

V  iiixhall  ^V»t»-^  Co. — The  reservoir  is  "  liind  covorcd 
Kith  water"  within  th«  moaning  of  the  Public 
Hnltb  Aoi.  iiVy.  V.  Ilir,(,\ii<jhaia  Watrrworks  Co.  is 
aaoaNsa  authority  for  this,  aud  it  was  affirmed  in 
flw  Ntiwpnrt  fa»r  and  the  Leytw  aue.  On  the  o>her 
hanfi,  Pff"  v.  r>,vr-"r<  o/  W'^f  Ifma,  Reg.  y.  Orrr^'-n 
»/ yfath,  /ley.  v.  Midland  iUti!>V't'j  Co.,  and  Thnnhi/ 
f,  Churrhtcardenji,  dec,  of  Brkrcliffe-uritk^Esetii'{»tl' 

•n  all  deoiaiona  on  the  meaoius  of  "  tmpezty  otht^r 
ttnibttA**  m  Ilia  Lighting  and  Watdiiiig  A«t,  aud 
do  notm  «B7  waj  gof«ni  tbis  «aae. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the 
tpfwinl  must  be  dismissed.  An  attempt  Ims  been 
tmAc  to  apply  a  decision  on  u  set  of  words  in  on«  i 
Act  of  Parliament  to  a  difiieroQt  set  of  words  in 
uotbv  Act  of  Parliament.  A  water  oompany  claims 
to  be  entitled  to  be  assessed  to  a  general  district  rat« 
18  respect  of  a  reservoir  at  cue-fourth  of  its  annual 
nlae.  The  rating?  authority  assessed  the  company 
at  t!.e  full  annual  Taluo  of  the  XeMTToir,  but  the 

Qoeeu  .  i  .nii.  h  Diviiion  on  tiia  haaring  nf  a  special 
held  that  the  company  waa  entitled  to  bo 
~  at  one-fourth  of  the  value.  The  question 
'■  rus  on  section 'Jl  1 .  sub-section  1  (/-),  of  the  I'ublic 
iit'alth  Act,  \bla,  which  euactx  that  in  the  making  of 
general  district  rates  certain  chtR.sr-R  of  heroditamonta, 
•Bong  tlmiii baing  "land  ooveNd  with  water,"  are 
to  lia  AMMaad  at  ona-fonrth  of  thor  net  annual 
^Jast,  There  are  three  decided  cases  on  the  words 
and  in  this  section,  but  even  without  their  help  the 
>«tioa  itself  seema  to  me  quite  dear,  and,  when  they 
u%  taken  into  oonaidMatioD.  the  oaaa  for  tba 
tppdlanta  aaema  to  ma  to  he  nnarguable.  We  ham 
to  consider  wllAtiathe  prim^  firic  meaning  of  "  l.mr! 
corered  with  water";  and  when  the  ijues'ion  is 
•iked  whether  a  reservoir  is  "land  covered  with 
water,"  the  only  answer  that  I  can  give  to  that 
9BBition  is.  yes.  It  is  argaad  that  Deoaaae  tina 
rmrroir  has  a  b<Nl  of  concrete  and  was  ronstmcted 
»t  enormous  ex]>ciise.  thereforu  it  csiunot  be  •'  hind 
■  irfd  with  water"  witbin  the  meaning  of  the 
*«ctioo.  fiut  almost  the  next  exception  mentitnu  d  in 
the ledion  is  a  railway,  and  everyone  knows  that  it 
costs  a  great  deal  of  money  to  make  a  railway.  It 
**tnt»  to  me  that  on  the  plain  conatiuctiou  of  tha 

V  t  H.  reservoir  is  "  land  oovand  with  vatar"  within 
uig  lueaniiig  of  section  211. 

1  DOW  come  to  the  caaea,  which  are  decisions  on 
*atda  ktaatienl  with  the  wotda  VMd  in  thia  aaotion. 
hi  1M1  it  waa  held  hy  the  Oonrt  of  Queen's  Bench  in 
V.  T'lruAiKjham  ]\'idt rn'orks  Cu.  that  a  reservoir 
"Tis  "hiad  covered  with  wat<>r  "  within  the  meaning 

•  those  worda  occurring  in  a  local  Act.  I  quite 
^ns  with  the  judgmenta  there  delivered.  It  is 
Fwtad  ont  tbiit  ^  r.  (htrmn  of  W«H  Sam  waa 


not  referred  to  in  argument,  i  hi  i  not  surprised,  for 
that  case  is  not  an  authority  on  iL  ineaning  of  the 
wmda  "  land  oovared  with  water."  Then  in  1862  the 
•ame  court  held  in  Xrurprrrt  Detrk  C4».  r.  Nrwport  Loral 
l!(>ai  J  that  a  dock  was  "  Imid  coverMl  with  watfT" 
within  the  meaniug  of  tliose  words  occurring  in 
»ection  55  of  the  Local  Government  Aot,  1M8.  In 
that  oaaa  I'eto  v.  Overseen  of  Wed  Sit»  waa  cited. 
The  n«xt  thing  that  happened  in  ordw  of  date  waa 
that  in  ISHT  the  Sewnge  rtilization  Act  was  passed, 
and  in  tbut  Act  the  Legislature,  having  before  thom 
those  two  judgments  of  the  Court  of  (jneen's  Bench, 
again  naed  &e  aame  worda  "land  ooverad  with 
water.**  Then  in  1871  oame  tha  eaae  of  Etui  London 

Wittfrirrrk.i  Co.  v.  F.fi/ton  .SVi/rr  .Ir-'^-  ri'v,  in  which 
the  Court  of  Queen's  Bench  again  put  the  same 
construction  on  the  same  words,  and  held  that  a 
canal  aud  tilter  beds  were  "  land  covered  with  water" 
within  the  meaning  of  th<Me  worda  occui  riug  in  tha 
Siiwago  T'tilization  Act,  1.S67.  Then  lastly  in  order 
of  time  came  the  Public  Health  Act,  187J,  in  which 
the  Legisliiture  sgain  used  the  Saua  WOCda  in  tha 
section  now  under  uousideration. 

Tba  rating  authority  relied  on  the  case  of  PHo 
Oversetrt  of  West  Uam,  where  the  question  waa 
whether  ducks  were  **  land  "  or  "  property  other  than 
land      within    the  meaning  of   section  33  of  the 
lighting  and  Wrttohing  Act,  and  the  Court  of 

tiueen's  Bench  held  that  they  were  "  property  other 
than  land,"  aud  therefore  rateable  at  the  higher  rate 
under  that  Act.  They  also  referred  to  the  os«es  of 
llefj,  V.  Oitrsiers  (fX-ttth  and  Reg.  v.  Mi'llui>l  '.'  '  ty 
Co.,  in  which  it  was  held  that  a  canal  and  li  railway 
were  "  land  "  within  that  section.  It  seems  to  me 
that  these  three  cases  on  the  Lighting  and  Watching 
Aot  are  not  applkahle  to  the  cousideration  of  what  ia 
"land  covered  with  water  "in  the  Public  TTealth  Act, 
l^l.'i.  The  rating  authority  also  cited  Tlmrshi/  V. 
<  ''larrhwiinli  !in,  itr.,  i-f  Urif-rrJ  iffr-witli- F.fhristif.  But 

it  is  dear  that  there  Lord  Herschell  did  not  intend  to 
overmle  any  of  tha  preriona  authuritiea,  and  in  taj 
judgment  that  caaa  doaa  not  affect  (nor  praMoC 

d^osion. 

Biovr  and  OoKum,  LJL,  otmonnad. 

Appeal  disini'ised. 

Solidtors  for  tha  water  company,  Lvu\/'ear,  ranaer, 

£  Laiifmr. 

SoUflitaiB  lor  fh«  diatriot  ooundl,  Kent  A  Son* 


From  Q.  B.  Dir.  ) 
(A.  L.  Smith,  Rigby,  and  }  Dac.  5» 

Oollius,  L.JJ.)  J 

Baxter  f.  Holdswobtb.  (o.) 

Practice — Trial — Notice  of  trial — Length  of  notice — 
Ten  dayt  btfort  trial— M,  8,  1883,  ord.  36,  rr.  14, 
18;  orrf.  80,  r.  2. 

Tho  court  has  jurisdiction  fo  order  a  defendant,  in 
any  case  iu  which  it  seems  Jiut,  to  take  ten  day»'  notice 
of  trial,  to  aepire  oh  lAe  datf  when  the  trial  eomee  on. 

Appeal  from  an  order  of  Channell.  J.,  at  ehamben. 
The  writ  of  aammons  in  tha  action  waa  isanad  en 

the  Sflth  of  October,  1898,  and  waa  indovaad  with  a 

claim  for  the  recovery  of  jioswession  of  land. 

Iu  Juuti,  I5l>t>,  utigotiationii  h;id  been  going  on 
between  the  parties  for  the  sale  of  the  laud  in  question 
by  the  plaintiff  to  the  def>'iidant,  and  the  dufendaut 

(a.)  Beported  by  F.  G.  Rlckkh,  Esq.,  Barrister* 

«t-Law. 
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bod  gone  into  poiBe&aioM.  Five  days  before  the  issrn'' 
of  the  writ  in  thia  action  the  defandaut  had 
oommenoed  an  action  against  the  plaintiff  in  the 
Chancery  Divijion  for  SDeoifla  padonnaiiM  of  » 
oontraot  for  the  sale  of  the  land. 

On  the  loth  of  November,  the  defendant  toolt  out  a 
Biuumons  for  the  transfer  of  tba  present  action  from 
the  Qae«n*t  Beooh  Division  to  the  Chancery  DiTttuin. 
Thftl  mnunflM  mm  onliMid  to  ttaid  ovor  tiil  after  ilw 
iMaring  of  a  mmmont  for  direotfom  in  tlw  proant 
Action. 

Ou  the  ht'atiag  of  tho  summons  for  direotioos  the 
master  made  an  order  that  pleadings  should  be 
deliYflced— vil.,  «  ttataaMit  of  claim  forthwith,  the 
dofcaoe  iritbia  t«o  dajrt  after  tho  etatemeiil  of  ohim, 
and  a  roply,  if  any,  within  one  dxy  after  the  defence. 
He  re'uaed  to  make  any  order  as  to  notice  of  trial. 

On  the  I6lh  of  Navember,  au  appeal  from  the 
masttr'd  order  came  before  Ghannell,  J.,  when  the 
learned  jadge  varied  the  order  by  oidming  that  the 
deft'iiilttut  Bbould  t.'iVp  stich  noticn  of  trinl  as  rnight 
be  ii(-ce88iiry  for  thtj  tLtau  tiuauiiig  Liverpool  Asbues, 
if  Huch  notice  were  given  within  out  day  niit^r  the 
delivery  of  the  d(>fence,  the  cam  not  to  be  tried  before 
tt*7tll<Kt  December. 

In  pursuance  of  this  order  the  plaintiff  gave  notice 
of  trial  to  the  defendant  on  the  26th  of  November. 
The  Liverpool  AM&m»  conMnoed  on  the  28tik  of 
November. 

The  delmdnt  agpoeled  from  tibo  order  of  tlie 

judge. 

T.  W.  ChiUtt,  for  th«  dotondMit.— By  ord.  36.  r. 
14,  "Ten  days  oottoe  of  trial  shall  be  given,  unless 

the  party  to  whom  it  is  given  biii  cor  Hnrited  or  is 
under  terms  or  has  been  ordered  to  take  short  notice 
of  tdal ;  and  shall  be  sufficient  in  all  cases,  unless 
otberwiae  ordered  tnr  the  ooort  or  a  judge."  And  by 
role  18.  **  Notioo  of  trial  deewbere  ttni  in  London 
or  Middlesex  shall  be  deemed  to  be  for  the  first  day 
of  the  then  next  atsi/cs  at  the  place  for  which  notice 
of  trial  is  sivt^u."  Kiile  18  \  give«  special  provisions 
M  to  lianooester  and  Liverpool,  which,  however,  do 
not  avail  Ibe  plaintiff  in  this  case.  The  effect  of  rules 
14  and  18  is  that  every  defendant  is  entitled  to  t«n 
days'  notice  of  trial,  unless  he  is  himself  Jtskiup  the 
indulgence  of  the  court,  or  is  in  mercy,  as  it  is  called  ; 
and  in  the  osse  of  actions  tu  be  tried  at  assizes  the 
notice  must  be  a  notice  to  expire  not  later  than  the 
cnmmisfiion  day :  Laakier  v.  Te&eiant  67  L.  T.  Rep.  121, 
4 1  W.  K.  Dig.  184.  Here  the  defendant  only  had  two 
days'  notice  of  trial.  X  ti  e  given  ten  days  before 
the  trial  actually  camtK  uu  is  not  sufficient. 

L.  SanderioH,  for  the  xl^intiff,  was  not  called 
npon  to  ergne. 

A.  L.  Smitu,  L.J. — By  the  ordtr  of  Channell,  J., 
the  defendant  had  ten  days'  notice  of  trial  given 
to  him  prior  to  the  day  on  which  it  was  inteaded 

til  it  the  trial  should  come  on.  Tlie  qmstiou 
is  whether  the  learned  iudga  had  juritidictiou 
to  make  that  order.  No  doubt  without  an 
order  of  a  jnd^  the  proper  notice  of  trial  is  a  ten 
days'  notice  prior  to  Ibe  oommueion  day,  except  in 
the  cases  of  MancheBter  and  Liverpool,  as  to  which 
there  is  a  special  pro\'i(*ion.  But  the  queHtion  is 
whether  a  judge  has  nut  jurisiiiction  to  make  n  s]>ocial 
order  that  the  defendant  shall  take  ten  days'  notice 
prior  to  the  day  on  which  the  trial  is  to  come  on.  It 
18  urgned  iliat  a  defendant,  unless  he  is  in  mercy,  is 
absolutely  entitled  to  ten  days'  notice  of  trial,  and 
that,  unlets  the  nolice  is  given  tfu  days  before  the 
ooumiission  day,  the  case  must  neoesitaiily  go  over  to 
the  next  assizes.  I  do  not  think  so.  Ord.  36,  r.  14, 
My*  that  ten  da|s'  aetace  of  trial  ehaU  be  gtveo,  bnt 


that  rule  says  iiothinij  aliout  its  being  ten  days  befor* 
the  oommission  day.  though  that  has  been  the  ynetitx 
and  no  doubt  vrill  continue  so,  except  in  oases  where 
the  defendant  has  put  himself  in  meroy  by  oonieg  to 
the  oonrt  to  ask  for  some  indulgence.   We  wws 
jirr'sgi-ii  witli  rule  IS,  wlach  sayH  tliH.1  nntic''  f'f  *.r!i' 
elsewhere  than  in  London  or  Middlesex  shall  be  deemM 
to  be  for  the  first  day  of  the  then  noxt  assises  at  the 
place  for  whioh  notice  of  trial  is  given.   I  do  not  sh 
anything  in  that  rule  wbich  says  that  a  judge  m»,j 
not,  iu  imy  d'^i'  ill  wliich  it  a;. pears  to  him  to  be 
right,  order  a  defendant  to  take  ten  days'  notice,  to 
expire  before  the  hearing  of  the  triaL   Then  ord.  30, 
r.  2t  lay*  that  opoai  the  bearing  of  n  sonunons  for 
direoCirae  a  judge  sihalt  nalKe  ench  ofdar  aa  may  bs 
Just  with  respect  to  all  Interlrx-utory  proceedinsr«  to 
be  taken  in  the  action  before  the  trial.    I  cannot  ma 
why  the  order  made  in  this  case  was  not  just,  sni  I 
think  that  the  learned  judge  had  jurisdiction  to  mske 
it.   I  am  not  now  mdding  anything  oontraiy  to 
'n  hat  wp  decided  in  T.mfHtT  V.  Tdukou    I  tbinfc  tbs 
appeal  must  be  dismissed. 

BioBT  and  Oolums.  UV.,  ooBoamd, 

Solicitors  for  the  plaintiff,  ArkcoJl,  OodnB,  A  Chad' 

u■)>^•,  for  J.  T,  RititiJtrson,  Lancaster. 

Solicitors  for  the  defendant,  JJeil,  Brudricic,  d  Ura^ 


In  re  Owbn'8  Patknt.  (a.) 

Patent— Flei»di»9  action  for  in/ritigemetU  or  JsrocssJisf 
fitr  revomtirm  —  Dturlaimer — PatenU,  DttignM*  e»f 
Trade-Marks  Ad,  1S63  (46  «fc  47  Kid.  c.  57),  si. 
18,  19. 

Where  an  action  /or  infringement,  or  proatding  h't 
the  revocation,  of  a  patent  ii  pending,  the  patentee  ma» 

Hilt,  nil  drr  nertiDii  19  of  the  Patent*,  «tc..  Act  of  1883, 
apply  fur  kuix  tv  amend  the  patent  bi/  way  of  corrtdiim 
or  explnnaiion,  except  to  far  a$  »uch  correction  or  ex- 
planation it  inciihnfti!  fo  n  ditclaimer  ttrirtfy  so  mMctf. 

The  case  raised  a  question  as  to  the  true  ooostroc- 
tion  of  section  19  of  the  Patents,  &c.,  Act  of  1883. 
The  facts  are  stated  in  the  judgment  of  Stirling.  J. 

Mnuiton,  Q.C.,  and  J.  C.  Graham,  for  the  patent«e. 
—Section  19  must  be  read  as  if  the  words  "correction 
or  expUnation  "  were  therein  iniected  after  the  wosd 
"  disMafaner.*'  Tlie  qneation  baa  come  beftew  the  lav 

officers,  and  their  practice  is  settled,  and  they  read 
the  section  in  the  wider  saute :  In  the  Matter  t^' 
Lang't  Patent,  7  Eep.  Pat.  Gas.  469 ;  In  the  Af<Utert/ 

llmdardandUibbt'  Pahut,  5  Rep.  P«t.  Can.  KS9. 

Jiuu*Jirld,  Q.C,  and  Huckmaater,  lor  the  re«pc>od- 
ents,  cited  in  (A*  Jfoftsr  ^  Armitnmjt*  Atral,  14 

Rep.  Pat.  Oas.  747. 

Stiklino,  J. — This  is  an  application  raada  tai'lir 
section  I'.t  of  the  Patents,  Designs,  and  Trade-Mar..* 
Act,  1^83,  which  provides  that  "  in  an  action  for  ia- 
fringement  of  a  patent  and  in  a  prooeeding  for 
revucation  of  a  patent  the  court  or  a  judge  may  at 
any  time  order  that  the  patentee  shall,  subject  to 
such  terms  as  to  costs  hm  I  ctin  rwise  as  the  court  or  a 
judge  voMv  impose,  be  at  liber^  to  apply  at  the 
Patent  OfBoe  for  leam  to  vnend  bie  ipeaSoMloM  1^ 


(a.)  Reported  by  W.  SODIT  TBOHfMir,  B|(.,  Bav- 
mter-nt^v. 
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wiij- of  disd^irtier,  nnd  may  direct  tliut  iu  the  mean- 
time the  trial  ^  r  Iieariog  of  the  aotioo  ahall  bu  post- 
poned." 

Tbtn  i»  pending  baton  ,im  •  jnoocoding  lor  iha 
tcTowtwD  of  thii  pattnt.  and  tiia  apipUoatum  to  me 

is  in  form  lliat  the  patriae  may  at  liberty  to 
Hpply  for  leave  to  amend  bis  apeoificaUon  by  way  of 
lisdaiiDer.  In  chambers  before  me  it  stated  by 
Um  te^ioiideDts  that  the  applicatioD  was  not  for  leave 
to  tmeDd  by  way  of  dimaJaimer,  and  hereupon  I 
rfi.upsted  that  it  should  be  made  clear  to  me  exactly 
what  the  patentee  proposed  to  apply  for,  and  the 
pat*ntte  has  now  proauced  to  mo  a  copy  of  the 
ipeafication  amended  as  he  desires  to  have  it 
amended.  The  langoage  of  sections  18,  19,  and  20 
of  the  Act  of  1883  are  somewhat  remarkable.  Section 
18  (1)  is  "  an  applicant  or  a  patentee  may  from  time 
to  time,  by  request  in  writing  left  at  the  Patent 
Oflioe,  seek  to  amend  his  specificatioo,  including 
diawinga  foming  part  thereof,  by  way  of  disclaimer, 
eontctioD.  or  explanation,  stating  the  nature  of 
•Dch  amendment  and  his  reasons  for  the  same." 
Sob-sections  2  to  9  inclnsivr,  nrf:  :on8eqaenti«l 
OB  that.  Snb-seotioD  10  rnn  as  follows  :  "The 
iorigaing  pro^idaBa  of  this  section  do  not  apply 
wk  and  so  long  as  any  aotum  for  inlangiemmt  at 
eftv  legal  proceeding  in  relatioiL  to  ft  jpatent  is 
pending."  By  the  dth  section  of  the  amending  Act  of 
1S88  another  sub-section  is  substituted  by  sub-section 
10,  which  runs  thus :  ' '  The  foregoing  provisions  of 
this  aeotioii  do  not  apply  when  and  so  long  a«  any 
■dioo  tor  inftringement  or  proceeding  for  rerooation 
of  a  patent  i«:  pt'nf!iT^p."  Section  19  of  the  Act  of 
l^^'i  1  havti  turtfiwiy  read,  but  it  is  important  to 
(bserve  that  that  section  is  limited  to  amendment 
ay  way  of  disclaimer.  Section  20,  which  also  deals 
viib  amendment  hy  way  of  discdainier,  proyides  that 
"Where  an  amendment  by  way  o?  disclaiiner, 
ccirectit*!!,  or  explondtion  has  been  allowed  under 
this  Act,  no  damages  shall  be  given  in  any  iiclion  in 
Tffpect  of  the  use  of  the  invention  before  the 
diMJatmer,  correction,  or  explanation,  unless  the 
patentee  establishes  to  the  satisfaction  of  this  court 
diat  Ins  original  claim  was  framed  in  good  faith  and 
^-.th  r<?ii.;i  I 'Lhie  skill  an<l  lx:u-v, ledge." 

The  contention  on  the  part  of  the  appliutuis  i»  that 
tliere  has  been  a  slip  made  in  section  H)  of  the  Act, 
sadUMttbe  word  "disclaimer"  ought  to  be  read  at 
bsvmg  the  same  meaning  as  if  the  words  ''oor> 

tion  or  explanation  "  were  added  after  it.  It  has 
i^n  adiuitted  very  c&udidly  that  the  amendment 
:  r  ipoeed  is  not  by  way  of  disclaimer,  if  ihftt  wovd  ii 
to  be  euiiatiued  io  ita  natrowar  meaning. 

It  ia  ettid  that  fine  matter  baa  been  ditoosaed 
before  the  law  officers,  and  that  the  wider  con- 
traction has  been  put  upon  the  section  by  them. 
The  practice  is  stated  to  nave  been  settled  so  far  as 
the  law  officers  are  oonoamed  hj  the  «aae  oi  In 
MaUer  o/  Lany'$  PaienL  There  the  law  ofBoer  was 
Itdling  with  an  objection  founded  upon  the  peculiar 
■ujguage  of  section  IS,  sub-section  10,  as  amended 

the  Act  of  1S8JS,  that  is  to  say,  "the  foregoing 
{iroTiaioas  of  this  section  (section  18)  do  not  apply 
*h«i  and  so  long  as  any  action  fbr  infringement  or 
TTfxeediiig  for  rerocatioii  of  a  patent  is  pending." 
Whilst  section  19  merely  gives  the  court  power  to 
direct  that  the  trial  or  hearing  of  the  action  shall  be 
postpone,  therefore  it  is  said  none  of  the  earlier  clauses 
of  section  IS  apply,  and  there  is  no  machinery  for 
makxDg  applications  as  to  the  amendment  of  the  patent. 
The  conrt  and  the  law  officers  have  got  over  that 
by  sajing  that  sub-section  10  niu^t  ht  r-  Ltl  us  MilijcLt 
to  the  qualifying  proviso,  "  iiave  so  far  as  shall  be 
ceoestarr  for  enauing  m  MMndiiMnt  ttocbr  tcoiioD 
Mlobenndak" 


Bat  does  that  enable  m  ftpj>lioat}on  to  be  made  other- 
wise than  for  an  amendment  by  wiiy  of  disclaimer  ? 
The  law  officer  answers  "No."  Ho  says:  "My 
jwiadiotioik  here  ia  under  the  combined  operation  of 
the  18th  and  iMk  aeolaatti  of  the  Patents  Act,  and  I 
have  no  doubt  that  when,  under  the  19th  section,  the 
court  or  judge  orders  that  the  patentee  shall  be  at 
liberty  to  apply  to  the  l^^^:Ilt  Office  for  leave  to 
amend  his  spetafioation  by  way  of  disclaimer,  the 
provisions  of  seotion  18  do  apply  as  if  that  ieetiott 
stood  without  the  three  words  in  it  *  correction  or 
explanation.'"  Consequently  in  that  case  his  juris- 
diction is  limited  to  allowing  amendment  by  way  of 
disclaimer  only.  He  continues:  "I  do  not  doabt 
that  I  have  power  to  allow  any  amendment— whether 
of  the  Icttorpress  of  the  specification,  or  of  the 
drawings,  or  by  way  of  adding  drawings  if 
drawing's  1j::»vh  ii'jt  in  thf  firnt  ir.yf.iuce  bc'on 
ajipi  ij  it<d  to  the  specitication — necessary  to  define 
tne  disclaimer  which  it  it  desired  to  make." 
That  ia  to  aay.  that  whan  in  a^pUoatioa  if  made  for  a 
realdisdaimerfliereis  a  power  to  auand  by  giving 
all  explanations  necfN  :iry  for  tho  purpose  of  defining 
more  clearly  the  disclaimer ;  and  in  that  case  the 
patent  which  came  before  tiie  law  ofHcor  was  ona 
which  it  waa  deiifed  to  anuod  by  war  of  disclaimer. 

I  waa  alao  referred  to  the  eaaa  of  /«  re  OovlardA 
Ciihhs'  Pattnt.  The  disclaimer  there  aiierl  for  was  of 
clause  3  of  the  speciiicatiou,  and  it  was  ai lowed. 

These  cases  do  not,  in  my  opinion,  help  the  appli- 
cant. The  vary  point,  however,  seems  to  have  been 
present  to  tiw  mind  of  Chitty.  L.  J.,  in  In  the  Matter  of 
Armdrong't  Puteuf,  14  ^►-j).  Pftt.  Cas.  747,  for  at  p.  754 
ho  says  :  "  The  amendment  that  could  be  made,  even  if 
leave  were  granted,  would  merely  b  ■  by  way  of  dis- 
claimer ;  that  being  clear  under  sectiou  18  (and  also 
section  19),  which  usee  the  throe  tenna,  and  shows 
that  the  term  '  disclaimer,'  which  alone  ocoon  in  the 
19th  section,  is  so  used  advisedly."  Therefore  it 
Hjjpears  to  have  been  the  opinion  of  the  Lord  Justice 
iu  that  ciuie,  that  the  word  "disclaimer"  oould  not 
receive  the  extended  meaning  which  it  is  sought  to 
give  it  here.  There  is  no  exprem  daoUoa  ujf<m  the 
point,  but  the  aathorities  appear  to  me  to  he  all  one 
way,  that  is  to  say,  t  )  n  .id  '  Jisclaimer  "  strictly. 

Having  regard,  therefore,  to  the  nature  of  the 
amendment  proposed  to  be  made  in  this  case,  it 
aaami  to  ma  that  tiiia  npiiliofttion  moat  ha  refoiad 
withooata. 

Solioitoaf»  AAunt  Jierrit,  Ori^  A  /.  A  Jf« 
Solomon, 


WOOLF  V.  WOOLF.  (a.) 
Prodice — CotU — Liabililif  of  infant  defendant. 

When  am  order  had  feem  flunb  againtH  an  iitfM 

']>/eudant,  granting  a  pfrpctual  injundiun  restraining 
him  from  carrying  ©»*  hi«  inuinesa  under  a  style  aUeU' 
lated  to  lead  the  public  to  believe  that  it  uia»  in  any  way 
comeaiad  in(A  Me  simtlar  6iM»tMSs     the  plaiiUiff, 

ffddt  thai  the  ordert  in  dhe  ordering  the  defmdant  to 
pay  the  co$t«,  toaa  good. 

Action,  the  motion  being  taksn  as  the  trial* 

The  phuntii^  M.  Woolf,  trading  aa    Woolf  Broa.,*' 

sued  the  defendant,  J.  Woolf,  triidini;,  in  tht)  same  line 
of  bunness,  under  the  style  of  *'  Woolf  Brothers," 
and  daimad  aa  injiuranioQ  to  Matrain  him  fkom 


(a.)  B«focted  hj  YF*  H.  DBAnot,  Ea^,, 

ftt-lAWi 
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HlOB  COUKZ. 


t'lirrying  on  bis  bu9iue«s  iin  1>  r  tlitit  style  or  in  any 
iiirtiiuer  leadinif  tb«  publi ;  ti>  Wlievtj  that  hia  hnm- 
t\c»H  was  couuech'd  with  tint  of  the  plaintiff.  It 


traaipired  thnt  the  defendant  wac  an  Infant.  His 
lorddup  granted  the  injunotton,  and  ordered  the 
defandant  to  pay  the  costs  of  th«  a<  tion.  The 
defmdaat  objectra  on  the  p>int  of  C3at«,  denying  his 

liability.  At  the  iii'^tnnco  of  the  registrar,  his  lord- 
ship directed  the  point  to  be  mentioned  in  oourt. 

J.  F.  WaygtH,  for  fhe  plaintilt  adted  tluit  tiie 

order  shoul  1  e:  >  jis  made,  as  it  was  now  settled 
practice  thiit  an  mfiiut  defendant  in  snch  a  case  could 
bo  miide  liable:  Chuhb  v,  'injj't'i^,  :]'>  B.-hv.  127  ; 
Lempritrt  y.Lange,  27  W.  K.  ^7^>,  12  Ch.  D.  075, 
whieh  «n  cited  on  the  point  in  such  tflxt-books 
M  Uorgaik  sad  Warttburg  on  Costs,  Simpson  on 
Infuits,  SebMtian  on  Trade-Harks,  Chitty's  E^iuity 
Index, 

A,  II,  Dennis,  for  the  defendant,  oon(end«d  that 
tliA  suthorititrs  did  not  oo7er  the  prewnt  oaM>  wldch 

was  not  one  of  fraud ;  here  liability  iu  respect  of  a 
tort  might  carry  liability  for  damaf»*««,  but  not  for 

costs,  Hinm,  lH:>inn;  nu  infant,  the  d«'f'  i:  !  irit  roiild  not 
uugu^u  in  le^iil  proceedings.  (Ooauiktl  dijitinguished 
the  cases  above  cit«d»  ud  lefomd  to   OoTtf  v. 

(htf.-hi',  2  Mudd.  -to.) 

KiiKKWirii,  J.,  did  not  regard  as  satisfactory  tLe 
case  of  C/,u/.i<  v.  (iriJfUha,  where  it  was  not  clear  that 
the  defeudtiut  wiuj  an  infant,  while  the  judgment  of 
Bomi)ly,  M.K.,  was  so  pu7./.liug  as  not  to  throw  light 
on  tbe  piiiustplA.  Hia  lordataip  did  sot  think  he 
oonld  regard  Di«  dbtinot  worcis  of  Jesse],  M.K.,  in 
//,  rr  ./<./,.,.  20  W.  n.  747,  18  Ch.  D.  100,  otli.-rwi^e 
than  as  u  jiidicinl  exjirf-s.^ion  on  the  point,  and  hn  waa 
bound  to  take  it  as  settled  practice  that  an  infant 
defendant  in  such  an  aotioo  could  bp  made  liable ; 
flo  that  the  order  mmt  go  as  mads. 

SolidtoM,  (Merit  A  OAwn;  ShejSMdf  Son,  A 


Chan.  Div.  1  t\  o 

In  Tt  WaLLBK. 

WuiTK  V.  SooLES.  (a.) 

HVW — Mienomer  —  IkscriplioH  —  Von^ruction — Latrtit 
amhigtutjf  —  ExMrttic  tvidenai  —  Admi$«iiiUi!t  *>f 

former  wilts. 

■fl'.  hy  Ilia  iciU  Iteijueathed  In/acieH  li>  svrh  v/  ifif 
daughttri  of  hia  late  friend  I.  S.  as  should  sarvicr  (he 
iettator  uiim€trntd.  'i'he  fadU  thvmd,  that  2,  sur- 
vived the  Uttator  and  wa§  a  Boman  Oathtlie  priest  and 

taimmrried,  but  htn  imj  Jire  uumnrrted  sistrrs,  all  htimj 
tht  children  of  J.  S.,  who  jirtdtceased  the  tett^itor  hy 
nvii.i/  >/iiir^,  met  if'di  s.  ';r'>/'/  S;ii'<"'ii  by  him.  27if  firr 
ladies  ciaime<i  the  Itf/acies,  on  the  i/ronnU  that  the  testator 
had  made  an  obtfious  nominal  error,  and  relying  vn  the 
tvideuce  of  thrte  previout  Wilis,  whidi  aeateriee  thifwtd 
that  theij  were  in  fad  the  henrfieiariee  in  the  teettttor^s 
mind. 

Held,  that  the  three  disrurded  wills  were  admissible  as 
fruhurr,  hi'l  t/'iiit  111  this  jKirticular  tii-^f  ''k  rritn'f' i.fis 
of  the  first  from  the  teatatftr'a  final  mind  did  not  Justify 
the  alteration  oftke  mtUaie  »A  the  anttftcoMbruelian 

the  will. 

Origiuatiug  summons. 

This  was  a  summons  taken  out  by  the  two  surviTing 
executors  and  trustees)  of  the  will  of  C.  H.  Waller, 


(a.)  lUiiorted  bjr  W.  U.  Dbafxe,  Ea^.,  Banister- 
at>Law. 


d»<-«>a-rd,  d^ted  the  Oili  of  July.  ISOG,  whert-by  the 
f>'Nt(it«^)r  b*»<|ueatli«l  h'^'aci'  -.  mit  of  the  r«»idu«  of 
hi''  estate  ui  tiie  fi  illowiii).'  t>Tin>(  -vi/,,.  "  to  suuti  uf  tb(> 
dttu^jlitcri  of  my  late  friend  Ignatius  Scolei  d(K'-4»ed 
H8  shall  li"  living  and  unuiarriod  at  my  de.!«i«» 
Ieg»oi«a  oi  one  handred  pounds  eaoh " ;  the  naidiM 
was  then  to  be  «iivtded  equ«lly  botwaen  the  fellowbg 
four  charities  :  Th«  Briliah  Home  for  Incnr.iblos,  the 
Orphan  lluspital,  Edinburgh,  the  National  Lifeboat 
Institution,  and  the  London  Female  rreventive  in  l 
Iteformatory  Institution,  of  which  the  tirst-naued 
was  made  one  of  the  defendaiitl»  the  other  three 
consenting  to  be  bound  by  any  cndec  made.  Tha 
direction  of  the  court  was  required  because  there  were 
no  legatees  answerinp  to  the  descrij.tion  given  in  t!ic 
will ;  one  Ignatius  Scolmt,  a  fntiud  of  t\i*i  t««,t4it:ir, 
survived  biui,  and  for  thirty  years  prior  to  his  own 
death  was  a  priest  in  the  Boman  Catholic  Church  and 
was  never  married ;  but  he  had  seven  sisters,  also  the 
children  of  Joseph  John  Sooles,  an  architect,  who 
died  in  lHti3 ;  five  of  these  sisters  were  uomarried  at 
the  deatli  <>f  tho  tsstator,  and  were  made  deieadsnti 
to  the  summons. 

O.  ir.  Brabant,  for  tho  plaintiffs,  the  trustees, 
narmted  the  facts  of  the  case  and  said  that  the 
question  was  whether  the  fi?a  ladiee  were  each  entitled 
to  a  legacy  of  £11)0,  OT  wbstbsr  the  Isgadss  sbonld 
faill  into  the  residue. 

P.  F.  S.  ^itiikes,  for  the  defeit  lants,  the  five  ladies. — 
The  defendants  are  entitled  to  the  legacies  under  the 
will ;  the  obviotu  mistake  of  the  testator  ought  to  be 
rectified  by  theeonzt  in  the  light  of  theevidence  adduced. 
This  evidence  was  extrimdo,  aod  flonsisfod  prinai|>aU7 
of  a  series  of  three  earlier  wUlt,  dated  reepectirdy 
the  2()th  of  M:»n  h,  IM'  i,  the  l.Jtli  of  November,  IH94, 
and  the  1st  of  January,  18iK>.  By  the  first  ot  these 
the  testator  bad  beq^ieathed  '*  fiir  the  six  daughters  of 
the  late  Mr.  Sooles,  architeot,  who  formerlv  reeided 
at  Orofcon  Lodge,  Hammersmith — samely,  Mrs. 
Annie  James  and  tho  Misses  Lilian,  Caroline.  Emil^, 
Catherine,  and  Octavia  Booles — the  sum  of  £1,000  in 
equal  sliar-  -  "  by  the  second,  to  stiuh  of  tha 
daugb'iers  of  my  lale  friend  Ignatius  Scoles, 
deceased,  as  shall  survive  me  a  l^sojof  £100  each  " ; 
the  third  will  oootained  the  same  words  as  the 
ssoood.  The  five  fetnsle  dsfandants  esn  rely  on 
these  earlier  wills  to  show  that  the  testator  had 
merely  made  a  mistake  iu  name,  and  had  not  meant 
"Ignatius"  at.  all.  Where  there  was  such  a  liwr.-i  t 
ambiguity,  this  ( xtrinsio  evidence  was  appli^ably  : 
f  /Ke  vi  V.  IVau  i'li,  1  H.  L.  Cas.  778  ;  Reywddt  v. 
Whelau,  16  L.  J.  Ob.  434 ;  In  re  Feliham'e  Tnuft, 
1  K.  ft  J.  m  3  W.  B.  Ch.  Dig.  97. 190;  Dm  d.  me- 
rtx-ks  V.  Hiaeoeks,  5  sc.  ft  W.  •'');5 ;  and  B'n.  <tell  v. 
Uladstone,  11  Sim.  467,  1  Ph.  271*  ;  Jarmau  (dtii  ed.), 
vol.  i.,  p.  412. 

D.  Sttiffirt  Smilh,  on  beLalf  of  the  charities  claim- 
ing the  residuary  le^:iuit  contended  that  such 
extraneous  matter  mi^ht  not  to  V>e  iiiiportwl,  unless 
merely  t<j  sIidw  the  te.statoi's  knowledge  ot*  surround- 
ing circumstances ;  t  hey  could  not  bo  made  evidenco 
of  testamentary  intention  where  the  testator  had  it 
in  his  mind  to  rsvoke  them :  In  re  Qregtmft  SdtU- 
ment,  V.i  W.  II.  828.  6  N.  K.  2^-' ;  Dnike  T.  I^akt,  8 
IL  L.  Cas.  172,  9  W.  K.  H.  L.  Dig.  Id. 

KSKKwicB,  J.,  said  that  fhs  qnsstkm  vrns  whether 

yoit  are  not  entitled,  and  if  so  whether  you  arc  bound, 
to  look  iu  such  a  case  at  the  immediately  preceding 
will.  It  was  impossible  to  exclude  a  former  will  on 
general  principles;  one  was  entitled  to  sit  iu  the 
testator's  chair,  to  have  befoie  one  what  he  bad 
before  him,  to  see  with  his  eyes,  to  hear  with  his 
ears,  to  see  with  his  mind's  ^e ;  while  rigidly  exclud* 
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High  CoxntT. 


iog  it  aa  proof  of  his  intention,  it  was  imposMble  to 
qtinwch  the oonstraction  of  a  will  whiob recjuired  some 
eridence,  without  looking  at  tho  will  displaced  thereby :  | 
ftmh  V.  Drake  ;  his  lordship  alno  referred  to  the  caao 
of  Lh<  V.  /luthnait-e.  A  B.  \-  Aid.  (j32.  But  hert  tiu' 
difficulty  »ro>i«  that  there  were  .several  former  wills ; 
how  restriLt  uuesolf  to  the  last  In  I 'uTnot/8  V.  Dlun- 
dcil,  at  p.  782^  of  1  H.  L.  C,  two  former  wills  were 
receivedT  ID  evidence  as  exhibits  on  the  re-hearing  of 
the  can;.  His  lordship  held  that  on  the  high  authority 
of  Cottenham,  L.C.,  confirming  the  view  of  Wood, 
T.C.,  he  most  admit  the  evidence. 

The  facta  ol  the  case  were  soffiaieDtly  dear  for  him 
totay  that  itwu  quite  posnble  a  mislaike  hadheeu 
iiii  ie.  But  withuut  reference  to  the  former  wills 
liitji-  was  uo  authority  on  whiuh  he  uould  itay  that 
"  daughters  of  Ignatius  "  meant  *'  sisters  of  Ignatitu  " 
or  "^ogkt«ra  oi  Joseph,"  for  that  would  he  too 
mat  a  departare  from  the  language  of  the  teatetor. 
T  iriiiog  to  the  former  wills,  it  was  made  plain  that 
i:.'-  case  was  distiD^ishable  from  Uoe  v.  Huthimitr, 
t  r  here  waa  a  mistake  continued  through  several 
wilJa,  and  it  was  only  far  back  through  the  series 
thst  the  intention  could  be  sought,  if  indeed  it  oould 
therc  he  so  found.  Hia  lordship  did  not  think  that, 
although  he  had  admitted  the  willB,  ho  could  rely 
with  hny  t-atisfaction  on  a  will  which  had  been 
roTokd  Bgaiu  and  again  and  for  all  practical  purposes 
a'iS  mt  of  his  miiid. 

There  must  be  a  declaration  that  the  legacies 
thoold  fall  into  the  residue,  aud  that  costa  should 
u  me  out  of  readne. 

Solioiton,  Caprona,  Hitchint,  Brohani  A  Sikhina  ; 
A.  C  Seolss  ;  Devonthire  lir  Co. 


In  rt  Po'WETt. 
POWKK  V.  HoWKUm  (u.) 

M»A  reventfe — Atole  tfufy— Jbtitftuny  Itijaitt—Titit 
of  origityatiixg  summona — Pmctice — C'luiU — Finanre 
Ad.  1894  (57  A  58  Vict.  c.  30),  «a.  6  (2)  (4),  8  (4), 
9  (1),  14  (1)— 5.  5.  C,  ord.  55,  r.  9  (c), 

EiiaU  'hit If  fHti/ahle  on  death  of  tejiaut  fur  life  io  be 
I'jrnt  rattabiy  by  the  ilture*  into  whicJi  the  e^atc  htcanw 
divisible  mnibjf  Me  rwdnarff  Avitae* 

SammoTis, 

The  tt•^tator,  Rev.  H.  B.  Power,  who  died  in  1882, 
I7  his  will  made  in  18S1  gave  his  widow  a  life 
Ultezest  in  amoiety  of  hisreal  e.state,  which  on  her  death 
iraa  to  be  distributed  among  his  children  in  certain 
noportions,  the  plaintifF  being  the  residuary  legatee. 
The  teatator's  widow  died  on  the  6th  of  March.  1898. 
By  a  post-nuptial  settlement  dated  the  2l8t  of  July, 
l^^S,  the  legacy  bequeathed  to  a  daughter  by  the 
t««tator  was  settled  upon  herself,  her  husbtuid,  and 
their  diildzeii,  the  plaiDtiff  aad  the  defendant  betag 
tmrteee  of  the  eame.  Ttta  qneetkm  waa  whether  the 
«tif.  ^iitT,  which  became  payable  on  thp  decease  of 
th(j  life  t^  naut  in  respect  of  the  one  uioiety  (legacy 
i^ty  hexing  already  been  paid  on  the  remaining 
Boietj)  ahonld  be  home  rateablj  hy  the  aeveral  shares 
srhytbeTendiie. 

A  j)oint  arose  concerning  the  intituling  of  the 
origimating  summons  oudei  the  lulus  of  th«  Supreme 
Coart,  ord.  55,  r.  9  (r),  as  to  whether  it  should  be 
intituled  in  the  matter  of  the  estate  of  the  deceased 

(e.)  BepoKted  by  W.  E.  Dkapbb,  Saq.,  fianmtez- 
at-lAW. 


life  tenant,  or  had  been  properly  intituled  in  the 
matter  of  the  eatate  of  the  original  tertator. 

Lewis  T.  Dibilin,  for  the  plaintiff. — The  estate  duty 
is  to  be  borne  rateahly  by  the  eereral  shares  in  which 
the  estate  ia  diTiiihle»  and  by  that  of  the  residuary 

Legatee:   Finance  Act,  1894,  m.    C  (2)   (4),  8  (4), 
9  (I).  14  (1) ;  In  re  Meyrick,  -ku  VV.  li.  120,  [1897]  1 
99;  U  ade  v.  Wade,  ante,  p.  43,  [1898]  2  Ch.  276. 

n.  N.  Polhxl-.  for  the  defendant,  contended  that 
the  whole  of  the  estate  duty  should  ha  borne  by  the 
residuary  legatee. 

Kekewicu,  J.,  was  of  opinion  that  the  estate  duty 
was  payable  ;>rn  raid  out  of  the  shares  of  all  the 
children  aii'I  <  ilm  residuary  legatee.  Leare  was 
given  to  amend,  if  uecesuary,  by  intituling  the 
summons  "in  the  matter  of  the  estate  of  Mrs. 
Power"  instead  of  "BeT.  H.  B.  Power."  Them 
was  no  order  as  to  costs,  bnt  Um  lordship  intimated 
that  the  c^jsts  of  both  parties  as  bf^tween  soli' i I  t  ai.  l 
clieut  ought  to  Le  pttid  out  of  the  different  shares  uf 
the  residue  now  divisiUe  mtoalily  toeofding  to  the 
different  interests  therein. 

Soliottors,  HunUm  &  Eaynet, 


/»  re  PlANT. 
OsmniB  V.  HfTiTu  (a.) 

Will— Construction — Lfgaoj  to  iHe'jitimatr  chU'frfu— 
luieniion  of  mistaken  testatrix  —  JJomicil — Hnman- 
DtOck  law  9f^tttil»  in  Dmtnm  {Br&iA  Qniam), 
Kfftrt  given  to  the  exprfss  intention  of  n  irst<iir\r  fn 
btt,efil  a  specified  clus6  of  ehildrrn,  even  where  shr  imts 
in  error  in  believing  that  as  a  fact  they  had  been  Uyifi- 
mated  by  (Ae  Boman  -  Dutch  law  which  Ugitimafes 
children  tern  out  of  wedlock  whtu  the  paremk  an  $tib» 
teqtttidly  married  hji  lawful  Mremoay* 

Summons. 

This  was  a  summons  issued  by  the  surviving  troatea 
of  the  will  of  one  Sarah  Plant,  deceased,  who  by  a 
codicil  thereto,  dated  the  4th  of  May,  1892,  revoked 
tLi'  tr'iH'H  contained  therein  coiiceriuug  the  appli- 
cation I  t  a  legacy  of  i'OOU,  and  directed  her 
trustees  f:  lu  and  immediately  after  the  death 
of  my  aon  Thomaa  Edward  Plant  to  divide  the  aaid 
sum  of  £600  and  the  inreetments  thereof  unto  and 
equally  between  all  the  children  uf  the  said  Thomas 
Edward  Plant  by  his  deceased  wife  aud  by  iiis 
present  wife,  who  shall  be  living  at  hia  decease  share 
and  ihare  alike  aa  tmanta  in  oonuuon."  Thia  oodiuil 
was  made  nnder  the  following  drenmstanon :  T.  E. 
Plant,  an  Euglishman  resident  in  Deiiurara  i-ince 
1874,  was  first  marn«:d  iu  1601,  uud  by  hia  tirst  wife 
hid  a  daughter,  the  defendant  Lucy  S.  C.  Hill.  In 
18(HI  the  pair  separated,  and  the  wiie  disappeared ; 
T.  E.  Plant  anbecqnently  eohahttsd  ia  Bemerara  with 
an  unmarried  woman,  by  whom  he  had  four  childrr-n, 
the  oth«T  defendant^i.  On  the  28th  of  March,  IM'J, 
sub.stquently  to  the  birtli  of  the  four  children,  T. 
Plant  went  through  the  ceremony  of  marriage  with 
their  mother,  it  being  believed  that  his  first  wife  was 
dead;  the  effect  of  thi.s,  by  the  Roman-Dutch  law 
obtaining  in  Uritish  Guiana,  wit3  to  legitimate  the  paid 
four  chihiren.  The  testatrix,  upon  hearing  of  her  son'n 
second  marriage,  and  the  etlect  of  the  same,  had  said, 
"Now  Tom  it  married  the  children  are  legitimated, 
aud  are  aa  mneb  my  grandohildren  aa  Lmi^  is,"  and 

(a.)  Bepocted  by  W.  H.  Drazib,  Ssq,., 
at-Law. 
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she  matlt'  the  c  i  lii  il  accordingly.  The  teefatrix  died 
on  the  lind  of  Docomber,  1892,  and  in  January,  1894, 
it  was  for  the  flnt  tiaae  found  that  the  flnt  wife  was 
atill  alive,  lieing  seen  in  the  United  States. 

/.  BadcocJc,  for  the  plaintiff  trustee,  desired  the 
direotioii  of  the  oovrt. 

J.  TMt,  for  the  defendant  Lucy  Tlii:  tho  child  of 
the  first  wife,  contended  that  the  other  defendants 
were  in  fact  the  children  of  an  irregular  ooncu- 
biuage ;  there^  was  no  intention  ahown  in  the  will 
or  by  tho  evidence  to  beoellt  any  bnt  legitimate 
children,  unA  tho  tostatir  is  in  such  caste  "  Din  ovm 
dictioiKii  y  " :  la  i  t  Um  rUun^  Jlarrisuu  v.  fligaoUt  [ISiHj 
1  (  li.  Vil,  where  Kekewich,  J.,  cited  wiUi  appiov&l 
In  rc  Ilurmr,  30  W.  R.  ;?48,  37  Ch.  D.  ''fl  >. 

t\  Tlwm^mn,  for  the  four  children,  contended  that, 
siucu  tbt^  t<'8t<ttri.\  thouglit  ib  was  a  Tidid  mariiage, 
she  helievixl  tbut  all  the  childxflm  who  w«re  bcmii  at 
date  of  codicil,  and  whom  die  knew  to  hm  Iiobd  Imri 
out  of  wedlock,  were  thereby  legitimated ;  her 
referenoe  was  not  to  uarocH,  but  to  the  marriage  ;  she 
did  intend  to  l.euefit  these  four  children,  ail  born, 
aa  ehe  knew,  out  of  wedlock ;  there  was  rafficient 
referenoe  to  them  by  the  will  to  entitle  them  to  take, 
Mid  her  m|iir«ai  intention  should  be  carried  out ;  the 
Boman -Dutch  Isw  applied  to  the  marriage,  except  for 
the  reiippnarance  of  thu  first  wift»,  for  T.  B.  Fli&thsd 
bceoino  domiciled  in  Domerara. 

KEKKWfOir,  J,,  who  remarked  in  the  couraa  of 
the  ca«e  thiit  it  was  very  near  the  line,  found  on  the 
evidence  that  the  testatrix  had  meant  to  bentfit  some 
others  than  the  child  of  her  son's  first  wife,  and  that 
•be  knew  that  he  had  been  living  with  the  mother  of 
the  four  ohildreo,  to  whom  the  rateted  in  the  codicil 
fvi  "  hift  present  wife."  Ilis  lordship  continued  :  The 
difliuuUj^  IS  that  she  really  thought  that  the  first 
wife  was  de  vd,  which  she  was  not ;  that  the  second 
marriage  was  valid,  whiohit  WM not ;  and  that  the  law 
of  Demerara,  which  WM,  I  eaenme,  applicable,  was  i 

ffood  to  the  extent  of  making  the  four  childr.  !! 
egitmuite,  fur  whooi  she  then  provided.  1  am  askt^d 
to  hold  that  because  as  a  matter  of  fact  she  was 
wrong,  the  worda  of  the  will  do  not  take  effeot. 
The  Itttar  cases  all  go  to  taj  that,  onoe  you  oao  And 
an  cxprew  iatentiou  to  give  to  illegitimate  ohlMrcn, 
that  intention  must  bo  fulfilled  ho  ur  as  the  objects 
have  been  described.  The  testatrix  has  here  expressed 
her  intention  to  beuetit  those  children.  She  had  a 
miscouception  of  facts,  which  were,  Iiowever,  present 
to  her  mind,  eo  that  sho  acted  upon  them.  The 
qaeetton  of  domicil  is,  under  the  circumstances,  nut 
relevant.  Th.-  legacy  will  go  to  the  child  of  the 
first  wile  and  the  other  four  children  as  tenaut«  in 


Solicitors, /V«W,  /?...,  '  .  .1;  Co.,  ffialbl  tot  OriJUhtt 
Uyland,  dr  Cu.,  Chulteuhaui. 


Chan.  Div.  I  »  ^ 

Kakewioh,J./  Aug.  4. 1898. 

In  »'e  F0KIIKR.  (rr.) 

Bf^icitor— Scale  fee  —  Nrttotmfin;/  Imn — Murtgagt  nj 
ptrtonuUy — Solicitors'  jW  wiifHnitiuu  Act,  1881  (44  it 
45  Kid.  c.  44)— Schedule  L  of  O't  iuml  Order. 

The  Kftlt  fee  chargmhh  hy  a  "  mort'jagce'it  fnliciUtr 
fit  )  •  /  ^'f/'/./f/  /m/i  "  Hiidf;r  Schedule  f.  to  thu  (h  nTal 
Order  under  the  Hoikitora'  HemutuTotion  Ad,  1881,  »o 
not  iimited  to  fmits  on  ntortgage*  of  ^*fotehM,  eopffhold, 

{■X.)  Keported  by  fi.  J.  A.  MoBBHOV,  Esq.,  Bar* 
tiitfl>»t-Law. 


or  leasehold  property  "  exdunvely,  bat  exfoidi  oho  |t 
loans  on  mortgagt$  kind  iff^enntal  pfVfatj^ 

Summons. 

This  waa  a  nminom  by  a  solidtor  wlio  had  aeM 

both  for  the  mortgagor  and  the  mort^p^n,  ?  jn  & 
mortgage  transaction,  to  review  the  taxiatr  ci^tef  s 
certiticato,  whereby  the  solicitor  had  been  di»aIlowed 
certain  costs  relating  to  tho  negotiation  of  sevenl 
mortgages  and  charged  according  to  the  soele  ia 
Schedule  L,  Part  I.,  of  the  Oeneral  Onder  to  the 
Solidton*  Remuneration  Act,  1881. 

The  mortgage  security  consist*  1  of  a  reversiona-"". 
interest  under  certain  wills  (being,  in  part  at  any 
Tate,  an  interest  in  personalty)  and  of  a  fnnd 
in  court,  and  the  eolidtoT,  having  proenred  tto 
required  adTsnoee  from  oome  of  us  own  cKenti. 
charged  fhr  mortgagor  with  coats  for  t i,  u;  tiiting 
the  loans  according  to  the  scale  in  Schedule  L 
The  taxing-master  had  disallowed  these  oc^ita  on  tks 
ground  that  as  the  norteece  security  did  not  eoo- 
suit  eatolusivelr  ol  *'  fireMmld,  copyhold,  or  InMdinM 
property,"  the  «»Io  for  mgotiatiilg  wi«  Bot 
oharg^ble. 

P.  0.  Ltturrenee,  Q.C,  and  ff.  Wendenon,  far  the 

applicant.— The  words  in  the  schedule,  "  imrtgag*»-"« 
solicitor  for  negotiatiug  loan,"  are  general  wotSs,  and 
are  not  confined  merely  to  loans  on  freehold,  copy- 
hold, or  leasehold  property.  No  doubt  the  word  "  loea" 
must  be  limited  to  loans  on  mortgage:  D' Arey  UiWiHi, 
31  L.  K.  Ir.  142,  41  W.  B.  Dig.  234.  Thp  fa.  t  thattUi 
item  is  placed  between  two  items  denlirjtj  with  mort- 
gages 01  realty  do."i  nut  .riv-i  n-^  to  any  imjplicatior. 
that  the  negotiating  fee  is  similarly  restdcted;  oaths 
contrary,  it  catiMr  militotfla  against  that  tibw.  The 
schedule  wm  wepaxed  bf  oompetant  persons,  as  iru 
pdnted  ont  €7  the  present  Master  of  the  K<>11>;  in 
In  reMcOartJ,  !  '  W.  i;         '  1  Ch.  -ini).  ani 

it  ought  not  to  bo  assumed  that  the  scope  of  thia  iteia 
was  not  intended  to  he  moce  oompnlieoflive  tino  Hist 
of  the  adjacent  items. 

Uurringtun,  Q.C,  and  Stewart  Smith,  for  tie 
respondent. — The  tBxtag>>master  came  to  his  conclu- 
sion not  only  beoanaa  of  the  juxtaposition  of  th« 
negotiating  iteoi,  bnt  alao  beowise  of  the  wording  of 

rule  10  in  Schedule  I.,  which  seems  to  confine  tb 
loans  contemplated  in  the  schedule  to  loans  on  free- 
hold, copyhold,  nnd  leasehold  property  exclusivslj; 
and  we  submit  that  he  was  right  in  his  conclusion. 

K£KBWicH,  J.— The    question    raised   on  tUi 
summons  is  whether  a  solicitor  can  charge  a  aoale  §m 
for  negotiating  a  loan,  though  the  security  for  th^ 
loan  is  not  to  consist  of  freehold,  copyhold,  or  Ie.i-.e- 
hold  proi>erty  e.xelusively.    The  taxing- uiiuster's  vicx 
is  that  the  sriile  fee  is  to  l>e  confined  to  loans  of  that 
character,  1  ut  the  solicitor  contends  tixat  that  view  is 
wrong,  and  that  the  scale  fee  ought  not  to  b  !=o 
leatrieted.   I  think  it  m  clear  that  the  word  "  loar. ' 
means  alosn  on  mortgage.    Thi'  iiiort;,'if:^»'«  s  8  li  itor 
is  the  only  |>erson  entitled  to   th^     ^iic  fee  for 
negotiating  the  loan,  and  tbeibijrr  ,  if  there  is  c- 
mortg«ge.  the  fee  is  not  payable.  The  Irish  case  oi 
J/Arcy  to  White  has  been  lefemd  to  as  showing  that 
loan  "  means  *'  loim  on  mortgage  "  ;  I  do  not  tbii  "r 
there  can  be  any  doubt  about  it,  because  the  8ch«ftiuif 
ia  headed  "  .S>  ale  of  charges  on  mdrs.  purcbHscf,  and 
mortgages,  and  rules  ap^ioaUe  thereto."    Why  the 
word    loan  "  was  introduced  I  do  not  know ;  but  I 
must  assume  that  it  was  advisrdly  iutroduc<  1  bv  tho#ti 
who  drew  the  ndcs.     Tin  y   were  pra^jtic*!  men 
convert  lut  with   these  matters,   and  if  they  had 
intended  that  the  scale  fee  should  be  confined  to  a 
loan  on  mortgage  of  freehold,  oopvholdy  or  ImanlinM 
pcopnty  eaniiulftlj,  thay  wovld  k»f<»ial4  aob  Bat 
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it  u  arg  (I'd  tLrtt  tiiey  have  Raid  80  plaiuly  by 
inicrting  this  particular  fee  between  two  other  acaie 
fe^s  U>th  deuliii|Er  with  mortgage!  of  freehold, 
«q(9hold,  and  leasehold  property  exclusively,  and 
ttcniby  iodicatiDg  that  this  partioolar  fee  must  alfio 
rsfer  to  tho  same  thiiig  "Sow,  it  seema  to  iru  ti  nt 
that  urcrument  pointa  directly  the  other  way. 
It  IV  !"  jausc  the  scale  fee  for  negotiating  liandB 
tiooe,  and  in  that  dinct  oontrait,  that  it  Mams  to  me 
Oit  flM  word  <*lo«D  "  onght  not  to  lie  oonvtt'ned  aai 
relating  only  to  freehold,  copybrM.  r  leasfhoM 
property.  It  is  said,  however,  that  rule  10  La  contrary 
to  that  riew,  and  that  the  words  at  the  end  of  the 
rola—namaly,  "  but  the  aala  lee  for  ncgotiatiiig  the 
lotD  dnll  b»  cLargoableoniDoh  tnnsfeni  and  farthn* 
hargt*  where  it  is  applicable,"  nhav.-  that  that  fee  is 
t  J  bo  liQiited  to  transfers  and  further  charges  of 
freehold,  coiiyhold,  or  leasehold  property.  But  it 
i^mi  that  these  words  refer  to  the  «oftle  lee  (or 
ncgotialing,  as  sometlinig  indepeodnt  of,  voi 
standing  apart  from,  the  prcjifrty  which  is  the 
tabject  of  the  transfers  and  furtiidr  charges  referred 
to.  It;  my  i;j;iji(jn  "negotiating  loan"  mcauB 
oegotiatiug  loan  of  any  kind  so  long  as  the  loan  is  on 
Inalt9^p|y  I  ^Uak  il  ii  tnoneous  to  mppoea  that, 
beoMNa  some  j)ropert^  comprised  in  a  mortgage  is 
aot o(  the  particnlar  kind  to  which  title  ia  deduced, 
or  of  whit.li  till  titli-  i^i  investigated  in  the  manner 
indicated  in  the  schedule,  therefore  the  scale  fee  for 
Mgotiating  ought  not  to  be  charged.  With  that 
iotimatioii  I  BMwt  tenife  the  matter  to  the  taxing- 


AiBoitoift  R,  Furher;  MwrJbFewkr* 


Chan.  Div.  |  „ 
Bomer.J.  j  ^■ 

dxArsAM  V,  Bbightoa  Majums  Palacb  ahd 
Pm  Co.  (a.) 

Cwij'iuy  -latue  o/  t/MTTt  at  a  diicount — Comjmnies 
Clauta  Contvh'datim  Act,  1845  (8  9  VieL  e.  10)— 
Ompantfs  Ctautu  Ad,  1888  (26  <ft  27  Viti.  e.  118) 

—Cmnjnnies  Clautee  Act,  1869(32  .6  33  KiVf.  r. 

A  company  govtr lied  by  the  Camgamet  Ciauses  Cou- 
tdidation  Ad,  18-Jo,  ane/  the  Aek  amendipg H  mny  isi<(e 
ftSLf  faid'Up  origiml  thnres  at  a  fum  hs.*  thnu  (h'lr 
wwmol  vatue  in  the  tamr  manuT       new  ahares  can, 

"f'r  the  authority  tif  tln,.ni-  Acte,  be  isatted. 

The  main  object  for  which  the  defendant  company 
«as  formed  was  to  constrnut  a  new  pier  in  thn  place 
i  f  the  old  Chniii  Ti'  r  ul  Brightnu,  and  was  ino  Dr- 
P>bratod  under  aprivat«  Act  of  Ihsy,  whioh  embodied 
th«  Oompaniee  Clauses  Acts  of  1815  and  1863.  The 
Ba^jaloi|at»l  oonmtsd  of  £160,000  in  16,000  abarea 

The  cf  inp'U^y  ilso  had  cfrtnin  borrowing  powers 
lubject  to  a  certiiicate  under  the  Act  of  lH4d  that  £2 
tad  beeo  paid  ou  each  separate  iliara. 

In  JwM,  1880,  aaptlier  company,  which  may  be 
lefstml  to  at  the  Hunted  eompany,  was  formed  under 
t'G<'  Companies  Acts,  1862  to  1SK6,  with  a  capital  of 
i.7.j,(XK),  in  1.3,000  shares  of  £d  moh,  with  {intfr 

i;  tbe  following  objects :  (1)  to  adopt  and  carry 
ato  effiact  an  agreement  made  bettreen  the  defendant 
cpBipaoy  of  the  first  part,  liie  Hioited  company  of  the 
•««md  part,  and  a  company,  which  may  t>e  inferred 
to  as  the  works  company,  of  tbe  third  part ;  (2)  to 
•cqoire  all  or  aojr  of  tiie  iboite  of  tlie  detaidaot 

(a.)  Bepofied  by  Ealeoh  B.  PamsoRS,  Esq., 
Banuter^at-Law. 


company  and  all  or  any  part  of  the  aasetu  <  f  that 
oompany,  and  to  carry  ou  and  develop  the  biuineoa 
of  tiukt  oompany ;  (3)  to  oonstruot  and  maintain  at 
Brighton  a  pier  and  other  workt;  (4)  tO  boVfOW 
money  and  isfeue  debentures. 

By  certain  Agreements,  all  dated  prior  to  July, 
IS'.M,  made  between  the  Chain  Pier  Co.  of  the  one 
part  anrl  the  defendant  company  of  the  othf>r  part, 
the  Chain  Pier  Co.  agreed  to  sell  to  the  defendant 
company  the  pier  and  property  comprised  m  tbe 
uitdertahiug  of  tbe  Chain  Pier  Co.  for  £1.5,000. 

In  July,  1891,  it  bad  been  aereed  that  tho  works 
oompany  should  take  over  these  last-mentioned  agree- 
ments and  do  tbe  works  on  behalf  of  the  defendant 
company,  and  tbat  the  defnudant  eompany  should 
from  time  to  time  issue  to  the  works  company  the 
whole  of  tbe  authorised  share  capital  of  the  aefendant 
oompany — namely,  I  'l.OOO  shares  of  £10  each,  such 
shares  to  be  deemed  for  all  parjpoiei  as  fnUy  P^d  Op  * 
and  by  an  agreement  datM  tM  10th  of  jaiy,  1891, 
between  the  defendant  company  of  the  first  part, 
the  limited  con)pany  of  tlie  Reond  part,  and  the 
works  company  of  the  third  ps^i  ^  it  was  strrenl  that 
the  works  company  should  assign  to  the  limited 
company  all  hen^  and  interest  under  the  above- 
mentioned  agreements  betwem  the  defendant  eon* 
pany  and  the  works  company. 

By  another  agreement  dated  tbe  16tb  of  July.  1891, 
between  the  limited  company  of  tbe  one  part  and 
Alfred  Woodhouse  of  tbe  other  part,  Woodbouas 
agreed  to  erect  the  new  pier  and  baddiafs  flt  for  OM 
within  the  time  therein  mentioned,  and  m  Mofvoiber, 
isru.  the  worka  wan  bignn  and  oontxnaed  nntil 
October,  1882. 

On  tbe  15th  of  December,  1691,  the  defendant 
oonpaa*  pa— dl  a  raeolntion  to  the  efbot  tbat  3,600 
share*  shonld  he  allotlad  as  folly  paid  to  the  Hmited 
I  ompany  fnr  thr  sum  of  £o,0'iO,  siiid  on  ih^  "amo 
day  such  sum  of  Xi.OOO  was  paid  by  the  limited 
company  to  the  defendant  company,  and  in  due 
cotir«n  a  certtfloate  lor  2,600  iharai  in  the  defendant 
company  wee  handed  to  the  leorelBry  of  the  limited 
oonii>any. 

Ou  the  ;Jrd  of  May,  1892,  the  defendant  company 
I)assed  a  similar  resolution  as  to  a  further  2,800 
shares  in  consideration  of  £0,600,  for  which  a  doe 
certificate  was  subsequently  given. 

Woodhouse  having  made  default  in  the  proper 
performance  of  his  contract,  tbe  same  was  determined 
by  the  limitM  oompany,  find  m  Xoviiml  <  r,  1802,  they 
took  po«i»e«8iou  oi  the  workn  and  continued  then 
until  they  exhausted  all  their  available  funds. 

By  an  order  of  the  lOtb  of  May,  1886,  made  in  a 
deb^ture-holders*  action  against  Hie  limited 
company,  a  receiver  was  appoints  I  i  f  tlif  tindertaking 
and  property  of  the  limited  oompany,  including  the 
shares  so  issued  as  ahwe  hgr  tha  defendant  oompany 
to  the  limited  oompanr,  and  it  waa  ordered  that  the 
property  sbonld  he  floicL  In  pnraaanoe  of  aneh  order 
the  I  ectivi  r  agreed  to  sell  to  one  Howard,  amongst 
other  assets  of  the  limited  company,  6,299  shares  in 
the  defendant  oompany  standing  in  the  name  of  the 
limited  eompany,  and  tbe  aanotion  of  the  court  haviog 
been  obtained  to  enoh  agreement,  the  reoeiTer,  at  the 
request  of  Howard,  executed  to  the  plaintiflT  a  proper 
transfer  nf  the  o,299  shares  in  the  d(?fendant  company 
and  the  transfer  was  duly  regist'erod  in  the  books  ot 
that  eompany.  The  remaining  one  share  out  of  the 
5,90t  diares  had  pre^usly  Men  tranifwred  hfthe 
limited  compnfv  to  one  Kenald. 

The  nominal  v«ine  '  f  the  nbarer*  fransffrrcd  to  the 
plaintiff  waa  £.j2,riiK),  but  the  def.  inl mt  (■i(u;pany 
contended  that  the  amount  paid  on  such  shares  was 
£37.228  only,  being  eqttiralMit  to  about  £7  on  eaoh 
£10  ihare,  and  tbtf  aotioB  waa  ooBtaanaed  lor  tha 
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porpo^  of  liaviag  it  declared  that  all  the  ebartis 
inaed  by  tht;  limited  company  were  issued  as  fully 
paid  up,  the  important  question  raiced  being  M  to 
the  powt-r  of  companies  incorporated  under  Aoto 
other  than  the  CompAiuee  Aots  of  1862  to  1896  to 
tttne  UMTM  at  a  iWan^^nt, 

Farwell,  Q.C.,  and  Mttkeld,  for  the  plaintiff.— The 
Quastion  u  whether  a  company  formed  under  privat*^ 
Act  Into  which  ia  inoorporated  the  Companies  Clauses 
Acts  can  issue  fully  puid-up  sLurcs  at  a  discount. 
Webb  V.  Bhi-upshire  liaihmys  Co.,  ;i  Ch.  307, 

shows  that  a  railway  company  govt  mod  by  the 
Companies  Glaoae«  Aots  oaa  isaue  fuUy  paid-up 
onginal  stock  at  a  diaoomit.  There  Is  no  authority 
as  to  share*.  The  reasons  for  the  decioiou  in  the 
Oor«;Mm  Oald  Minu^j  Co.  v.  Ryp,  r,  41  W.  R.  [1892] 
A.  C.  iL  l,  against  ordinary  joint-stock  OOmpaoies 
issuing  shares  at  a  disooont.  do  not  apply  to  companies 
goramed  1^  the  Coupaides  CSaiuBB  Aeta. 

hi'ip^n.  for  the  defendant  company.— There  is 
nothing  in  any  of  the  Companiss  Glanses  Acta 
anthorinng  the  israe  of  sham  at  Ims  tbn  their 
amunal  amount,  and  the  toplfeaUfln  is  tbat  they 
have  not  this  power. 

Homer,  J  —The  point  before  me  is  a  short  one ;  it 
is  whether  the  shares  of  the  defendant  company. 
whMMi  were  issoed  at  a  discount,  were  lawfully 
issued. 

The  point  is  whether  or  not  any  oompanj,  with 
which  IS  incorporated  the  Compundes  Obnns  Acts, 
1845  to  1863,  and  the  am  •'tiding  Acts,  lulling  it  a 
shares,  which  are  governed  I  y  tiiose  Acts,  baa  power 
to  188U0  them  excr]  t  n  the  tenus  that  the  full 
nominal  amount  of  the  shares  should  be  paid  in 
full. 

^^S^^^'^^^^o^^^ogsaid  iti  thu  Companies  Ckust  s 
Aois directly  affecting  this  j>()int  with  regard  to  whut 
I  may  call  the  original  shares  of  the  company  ;  but 
there  are  provisions  with  regard  to  new  shares,  and 
those  provisions  with  regard  to  new  shares  show 
oondusively  that  the  Legislature  ooBtanuaated  and 
aothoffised  new  shares  being  iasaed  at  a  discount. 
One  cannot  see  nny  reason  for  a  distinction  being 
drawn  between  new  hliare^  uf  a  company  of  this  cJana 
and  the  original  shares.  When  I  look  at  the  provisions 
of  the  Companies  Clauses  Act,  1845,  with  reMud  to 
etiginal  shares,  I  find  a  distanotion  drawn  between 
MUies  Snbacribed  for  and  shares  otherwise  acqtiired 
1^  sharsibolders,  and  it  does  ajtpear  to  me  that  with 
regard  to  shares  subscribed  for  the  infi  rence  from 
the  wording  of  the  Compaoies  Clauses  Aot.  1844, 
18  that  these  tSuxm  nrast  be  paid  for  fin  foil— 
»*M««Mbat  is  my  present  opinion,  altbough  I  have 
not  expressly  to  decide  the  point.  But  the  Act  does 
contetiiplute  (diHres  beii  -  n;  quired  otherwise  than  by 
subscription,  and  the  aliares  now  in  question  before 
me  wero  so  otherwise  acquired.  They  w»re  not  snb- 
sonbed  for,  and  with  regsrd  to  shares  which  are  not 
snbsoibed  for  within  the  meaning  of  those  words 
as  used  in  the  Con.panios  Clauses  Act,  ISl.j,  I  can 
find  no  sufiicieut  rtaaou  appearing  in  the  Act,  and 
certainly  I  can  find  no  reason  appearing  in  the  special 
Act  before  me  wby  I  shoold  hoid  that  those  shares 
should  not  have  been  allotted  in  consideration  of  a 
less  sum  than  the  nominal  amount.    I  can  find  no 

frovision  in  the  Act,  nor  do  1  see  why,  on  principle, 
!*hould  hold  that  shares  not  subscribed  for  should 
not  be  allotted  in  consideration  of  a  sum  less  than  the 
nominal  amount  just  as  new  diares  can  be,  and  I  so 
hold. 

Solicitors,  BvUm  «£;  Co.;  J.  T.  limitcr. 
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Bomer,  J. 
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J.VUVX8  &  Co.  (LtMITKD).  [a.) 

Company — Vendor  tignatory  to  memorandum  fvr  6,500 
shares — Contrnd  for  mfij  to  company  BubsequeRtl^jiUd 
—  Consideration  (i,dOU  shares— Shares  tarmarM— 
Companies  Act,  1867  (30  ,t-  ;U  Vict.  r.  131).  «.  2i- 
C'(iHN|NMie»  A<i,  1898  (61  A  62  VitU  e.  26), «.  1,  tab- 
seefmu  1, 4. 

An  ammgemeHf  uxu  made  hdumn  J.  and  olhm  tM 

It  ciifnpitny  iihi'iihl  fir'  furmi'l  to  ta'.e  '-rT  nnd  work  J.' i 
bmuies4  oj  u  uiniLUr,  audtliut  J.  ehuuld  icU  the  hn»iiint 
ami  premisis  to  the  company  ffir  6,500  fully  paid-My 
£  I  shares.  Ou  the  /wmatiifn  of  the  comj^OHj/  J.  mwd 
the  memortutdtm  of  aatoriatirm  /or  6.600  sMres.  oHi> 
netiuently  n  cnutnirt  was  drawn  up  sfttiny  ont  the  t^rms 
of  his  aulc  to  the  mmiriny,  and  thi.i  was  duly  (Utd  m 
accordance  with  fri/mi,  'Jo  "/  the  Compani'S  A'!.  l'"37. 
It  tma  considered  and  intended  that  the  6,500  shares  /ur 
which  J,  signed  the  memorandum  were  those  isstmltlf  U 
him  under  the  contract.  Doubts  having  arisen  as  to  <An, 
an  application  was  made  for  an  order  under  section  1  </ 
the  Gomjyntlti<  Art,  ISCS,  tlud  ii  r  .  f  roittritd  mijkt 
he  filed,  or,  in  the  alternative,  a  nif  m<ira>tdum  speri/yiw] 
the  consideration  for  which  tkt  thares  were  isawed. 

HMt  thatt  as  there  wu$  a  utJkietU  contract  /Utd 
witftiii  (As  meaning  of  section  25  ^  ike  Compauiet  Ad, 
\B(i'7,  the  court  had  /c  pa.rrr  under  the  Oom,pmit$  Att, 
1 S98,  to  Qrant  Uie  relief  sought. 

Miition. 

This  was  an  application  under  section  1  ol  ttl 
Companies  Aot,  1898.  sub-aectioas  1  and  4. 
F.  W.  Jarvis  snanged  to  sell  his  ImsineBi  of 

maltster  and  com  merchant  to  a  company  to  be 
registered  under  the  above  name.  The  considcsation 
for  the  sale  was  to  be  the  allotment  tO  Um  of  6,M0 
fully  paid-up  £1  shares. 

The  company  was  fonncd  in  September,  1897,  vA 
F.  W.  Jarvis  signed  the  memonBdnm  <rf  associstiwi 
for  6,500  shares. 

By  an  agreem-nt  dated  the  8th  day  of  OctoWr, 
1897,  made  between  F.  W.  Jarvis  of  the  one  part.  acI 
the  company  of  the  other  part,  tiie  Said  I  .  \\.  Jarvis. 
agreed  to  sell  hia  aaid  tNuniicas  and  the  irsehold 
buDdings  on  which  the  same  was  oanled  on,  and  hii 
trade-marks,  plant,  Xo.,  to  the  company  for  £6  '(00, 
}iaysble  by  the  allotuieut  to  the  vendor  of  (j,aOO  fully 
puid-up  £l  shares  in  the  company. 

Hiis  agreement  was  filed  with  the  Begtstrar  <A 
Joint-Stock  Oompa&tos  on  the  4th  of  Novemoer,  1897. 
MTid  the  Paid  6,aC0  shares  were  allotted  to  F.  W. 
Jarvis  on  the  Uth  of  November,  1897.  No  other 
shares  were  ever  applied  for  by  or  issued  or  allotted  to 
him,  and  it  was  the  intention  of  all  partiaSk  mod  the 
evidence  showed  that  all  parties  interested  ooosidsrsd 
that  the  0.500  shares  for  -(vhich  Jarvis  signed  the 
tuemorandnni  wfre  the  samtj  aa  those  to  be  issu«d  to 
liim  under  the  contract,  the  ternis  of  which  had  b<=.  u 
arranged  prior  tu  the  formation  of  the  company,  sod 
that  be  never  intended  to  make  himself  Uaua  for  any 
save  those  to  bo  iuued  under  the  contract.  A  question 
having  arisen  as  to  whether  F.  W.  Jarvis  was  not 
liabl.'  in  rc-spect  of  those  nL  ir-  ^  loi-  which  he  h.i'i 
tigni  rl  the  memorandum,  tho  prcjient  appUcataon  wm 
mnde  c  n  bis  behalf  for  an  order  tbat  a  uesb  OOUtfCt 
might  be  filed,  or,  in  the  alternative,  a  memorsndoB 
specifying  tbat  the  6,500  shares  for  which  he  signed 
the  memorandum  of  association  were  the  6,600  J 
issuable  to  him  under  the  tiled  coutraot. 


(a.)  fiepocted  by  Ralegu  B.  Puilxjpqrs^ 
Banister-at-Law. 
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HiOB  Coma. 


Howard  Wrighi^  for  P.  W.  Jttvia,  ia  sopport  of  the 
BKMioo.— There  wan  uo  oontract  rfgisterwi  before  the 
Wtte  of  the  G.oOO  shares  for  which  F.  W.  Jarvis 
•iirtet]  the  meinoraiulum,  aa  they  must  be  taken  to  have 
btf  u  i««(ted  imuedistcly  on  the  registration  of  the  oom- 
I'juiy  (/>a//on  Time  Lock  Co.  T^JkiUm,  CO  L.  T.  Kep.  704, 
iO  W.  B.  Dig'  therefore  one  condition  of  section 
1  of  ftw  CSompamefl  Act  has  b«en  f oltilled.  The  word 
"crtilited  "  in  that  section  imports  intention,  »nd  the 
evideacf  &hows  that  the  parties  clearly  iuteoded  to 
treat  these  shares  as  paid  up.  A  contract  might  have 
been  filed  At  the  iwie  of  the  ahaics  that  tbej  should 
be  paid  for  olherwite  thaa  in  osih  {FotfterifiU'a 
■  21  W.  R.  301,  L.  R.  S  Ch.  App.  270),  and  this 
i»  a  case  where  under  section  1  of  the  Aot  of  IbO  S 
this  diieot  alundd  be  ooftd. 

CiU$el,  for  the  company. 

£uMEK,  J. — I  agree  this  is  a  case  of  gr^  at  hiird«hjp, 
M  far  a?  T  can  see.  upon  the  genthsnmn  whu  has 
-ulj^cribt  ( i  1  1  the  nieaiortiuduiu  of  ii«80ciution  for 
this  large  number  of  shares,  and  I  only  wish  I  coold 
see  mj  way  to  help  him.  but  personally  it  appean  to 
tue  that  tha  Acta  of  Parliament  bearing  on  the 
question  1iefoT«  ma  are  too  strong  to  enable  mo  to  do 
what  is  asked. 

In  the  first  place,  there  was  undoubtedly  a  contract 
Wtv^n  Mr.  JarviN  and  the  company,  under  which 
Mr.  Jarvia,  as  vendor  to  the  oompany,  was  to  receive 
<.30O  fnny  paid>np  shares,  the  consideration  being 
■  l^.-  t'roperfy  ho  contracted  to  sell  to  the  compiiny. 
I  Lot  contract  was  duly  tiled  before  the  issue  of  ibe 
ibaree.  It  is  a  oontract  which  satisfied  (he  proviBions 
Of  the  25th  section  of  t^e  Aot  of  1867,  and  on  the 
fMeof  it  there  waa  ft  |wop«r  oootraet  and  a  snffidant 
itintract  filed  with  the  Registrar  of  Joint-Stock  Com- 
Jiani^s  before  the  issue  of  these  nhiirna.  and  undoubtedly 
these  shares  were  intended  to  be  the  shares  referred 
t«  in  that  coutract.  Jjo  far,  then,  there  appaan  to  ba 
DO  diihcalty.  There  is  no  liabilitj  on  faota  dutt«a, 
aad  the  obj*>ct  of  the  present  application  is  not  to  get 
li4  of  bability  on  those  Bhares.  Th«  object  of  thin 
application  is  to  obtain  indirectly  a  decision  of  the 
court  on  another  and  entixely  di&rent  question — 
aamely,  whether  or  not  Hr.  Jarvia  ia  or  ia  not  uiidar 
note  liability  in  letpeot  of  shitres  by  reason  of  bis 
having  signed  the  memorandum  cf  association  fur  the  > 
wme  number  (6,500)  of  nhares.  \ 

In  lay  opinion,  it  was  never  contempla'ed  by  the 
L' gidstan  fliat  the  Act  of  1S9H  should  be  used  for 
thepuipon  flf  indicaothr  trying  to  obtain  from  the 
coart  •  dediion  on  mMin  a  qneition  as  that  I  have 
iidicated.  As  to  the  shareg  i;;  riHiK-it  iif  tin'- 
itpplic&tiou  arises  there  is  no  bability.  There  ia  a 
(t.£dent  oontract  filed,  and  the  procedure  of  the  Act 
»  not  Bcoeaaary  tonrotoot  tba  allottee  of  thow  aharas, 
and  I  do  not  tliinl  I  am  bonnd  to  say  that  rach  a 
question  as  I  am  now  apked  to  decide  properly  arises 
r  n  an  application  of  this  kind  under  the  Companies 
Act  of  lM»s. 

Bat  I  thoald  be  sorry  to  leave  the  case  tbara,  and  I 
wiD  add  a  few  oboerratioDa  wi&  •  ^iaw  of  pointing 

CTrt  the  difficnlty  there  is  in  my  sayiTig  anything 
which  wculd  relieve  any  liability  IVIr.  Jarvis  may  be 
uj;derby  having  sigmd  the  nu  iuorandum  of  asBocia* 
ti«n.  Supposing  I  can  hold  that  I  could  consider 
tldi  applicaticm  on  the  grotmd  lliat  the  contract  that 
«aa  filed  was  not  a  sufficient  contract  within  section  *_'.5 
of  the  Act  of  18G7,  so  that  1  should  be  able  to  tou- 
»>der  what  I  may  call  the  merits  of  the  case  then 
uuaes  the  question,  Can  these  shares  that  were  issued 
in  pursuance  of  that  written  oontract  that  was  tiled 
W  taken  to  be  the  shares  for  whidi  Mr.  Jarvia 
'ohacfibed  tbe  memorandum  of  association  ?  Directly 


filed,  tiien  waa  at  onea  a  binding  contract,  between 
Mr.  J.<»rvi9  and  the  company,  that  he  should  take 
these  <i,.)OU  shares  directly  from  the  company,  and 
the  shareH  are,  in  Of  f  .i  ■  nf  the  term,  to  1m'  deemed 
iiaued  immediately.  Uosv  did  matters  stand  at  that 
time?  There  was  no  other  oontzaot  in  ixx-i^itenca 
between  Mr.  Jarvis  and  the  company.  In  tha  natara 
of  things  there  conld  not  have  bem,  and  there  was 
not.  It  wii-  r  templated  that  a  contract  v.  kM  be 
made  between  him  and  the  compauy  by  which  be 
was  to  sell  property  to  tito  oompany,  and  take  fully 
paid-up  aharaa  for  tha  property;  bat  that  waa  a 
proposed  contract  triiicli  never  oonld  baooma  a  con- 
tract unless  it  was  rectified  and  approved  of  by  the 
company  and  finally  entered  into.  That  coutract 
miglit  never  be  made.  There  might  be  no  such  con- 
traott  Bat  the  oontraet  created  by  the  signature  of 
tha  memorandum  and  the  filing  of  tbe  memorandum 
arose  at  once,  and  had  nothing  to  do,  so  far  as  its 
validity  was  concerned,  with  regard  to  any  other 
contract  that  might  subse<[uent^  be  entered  into 
between  Mr.  Jarvis  and  the  company.  There  was 
then,  of  neoemity,  immediately  the  memorandum 
was  filed,  a  contract  by  Mr.  Jarvis  to  take  eharea 
from  the  company.  What  was  the  contract  as  to 
payment  of  those  shMee  F  That  is  settled  by  section 
'lo  of  the  Act  of  1867.  It  is  to  be  deemed  a  contract 
to  pay  for  the  shares  in  cash,  becaua^  ta  I  have 
pointed  out,  in  this  case  there  could  be  no  compUanoa 
with  what  I  may  call  the  saving  claoia  in  oeotion  2S 
ft  r  two  rejisons.  There  could  be,  iu  the  first  i>laoe. 
no  other  contrnct,  uo  prior  contract,  no  co-exiiting 
oontract,  and  still  less  could  there  have  been  any  sucti 
GODtraot  filed.  It  loUoira,  then*  that  before  anything 
farther  waa  dona  there  waa  a  Unding  oontnot 
I  • '  ■  I  <  n  Mr.  .Tarvis  and  the  company  to  take  thaaa 
f>,.j(H)  shares  and  jiay  for  them  iu  cuah. 

Now  let  me  are  what  effect  upon  that  contract  the 
•uheequent  contract  eniwed  into  between  Mr.  Jarvia 
and  the  oompany  oonld  have  bad.  They  conld  not' 
have  contracted  so  as  to  take  the  case,  so  to  speak, 
out  of  section  25.  They  could  not  have  contracted 
so  as  to  free  Mr.  JarvLs  from  his  liability  to  pay  for 
the  meuionndam  diares  in  cash,  and  therefore  an^ 
attempted  contract  entered  into  belweeu  Mr.  Jarvii 
and  the  directors  of  the  company  subsequently  to  the 
filing  of  tbe  memorandum  could  have  had  no  effect 
upon  the  binding  contract  by  which  Mr.  Jarvis  had 
contracted  to  pay  for  these  (i,5UU  shares  montioued  in 
the  memorandnm  in  cash.  Nor,  as  I  have  pointed 
out  already,  can  you,  by  looking  at  tbe  memorandnm 
and  articles  of  association,  say  that  the  ebares  for 
which  he  buIjsci  il  i  1  ibe  memorandum  are  identified 
with  the  shares  winch  had  been  subaequently  the 
subject  of  a  contract  between  him  aud  the  oompany. 
It  could  not  be  10.  He  ooald  not  have  Signed  the 
memorandum  of  aaiociatkm  for  eharea  conditional 
upon  a  confriict  Leing  entered  into  between  him  and 
the  compaLy  for  the  company  to  take  his  projuTty 
under  certain  conditions.  At  leajst  I  know  of  no  stich 
case  wb«te  that  haa  been  done,  and  certainly  it  wa» 
not  dme  in  this  caie,  and  there  it  noUdns  which 
would  enable  me  to  say  that  the  shares  for  which  ho 
subscribed  the  memorandum  must  be.  or  could  be 
taken  to  bo,  tbe  shares  which  were  to  be  the  subject 
of  the  agreement  which  it  was  hoped  would  be  entered 
into  between  him  and  tiie  oompany. 

The  result  is  that  I  cannot  hold  t'mt  the 
memorandum  of  association  was  one  of  the  contrjcta 
under  which  these  shares  were  issued.  If  the  directors 
purported  to  issue  the  shares  imder  the  memorandum, 
it  appears  to  me  they  had  no  i>ower  to  do  it.  If  a 
shareholder  has  once  contracted  to  take  shares  and 
pay  fur  them  iu  cash,  he  can  only  pay  for  them  in 

cam  or  eiih  aqoirolmt  m  th»  ftnotMnMof  Ito  tflm 
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tlip.t  is  to  say,  by  caah  or  byaet-ofif — sometliiiig  which 
would  amotint  to  payment  on  the  one  hand  ia  cash, 
and  repaytueut  on  the  other.  Ton  cannot  satisfy  tho 
luitails^  of  »  shareholder  to  p^y  for  shaxM  he  has 
teken  in  OMh  hf  la  «tSDg«iiiMtit  to  pay  for  them  in 
land  or  property. 

For  theee  reasons  it  appear*  to  lue  that  if  on  tlii-< 
application  I  f^o  into,  hh  I  have  done,  the  meritn  nf 
the  oase,  I  do  not  see  my  way  to  oomply  with  th« 
reqnaat,  and  I  most  tbenfore  t9hm  the  ai^cation. 

Of  couroP,  nothing  I  hnvo  said  horp,  T  trust,  can  b« 
takon  to  prejudice  any  question  that  m%y  horeafUr 
arise  aa  between  Mr.  Jarris  and  the  compiiuy  ;is  to 
whether  under  the  circumstances  he  is  or  is  nut 
bonnd  to  iak<^  J '  her  shares  ander  the  mentorandnm  of 
aMooiation.  That  is  a  qaestion  whioh  is  not  iioally 
before  me,  and  which  I  cannot  pretend  to  dispose  of 
on  this  applicfttion.  There  may  be  some  grounds  not 
apparent  to  me  now  on  which  he  may  esonpe  any  such 
liaoility.  All  I  do  is  to  refuse  to  wm^J  with  tbi« 
application  under  the  Act  of  1898. 

Solicitors,  FrethJkUU  St  WUlianu. 


Chan.  Biv.  \  ^     .  _ 

In  re  SnoRBY  (Deceaskd). 
Smitu  v.  Shore y.  (a.) 

Adminittration—  Practki'—'  'redilar  of  the  exeeuUm — 

E.r(Cutor3  ri  lidiuiiuij  (he  hi'itititsi. 

Adinitti$irativu  «/  tettator's  estate  ordered  m  an  action 
ijf  a  crediUir  of  the  executor*  wk»  And  tonfinaed  to  carry 

on  the  ttslntvr'/f  husi)iesa. 

John  Sborey  carried  on  the  business  of  a  timber 
merchant  in  London.  By  bis  will  and  codicil  be 
•l»oiated  hia  wiilav.  the  defendant  Adelaide  Shorny, 
■aa  hie  son,  the  defendant  J.  0.  Shorey,  his  execu- 
tors, and  thereby  declared  that  should  his  exe<  rn 
deem  it  advi&ablc  to  ooutiouo  to  carry  on  bis  butiinesei. 
it  was  his  wish  that  bis  said  son  should  have  tbo 
manageoieai  theiaof.  The  teetator  died  ia  ▲agoat, 
18M. 

The  executors  carried  on  the  Vmsitipc^  aa  "J.  .S:  A. 
Shorey  "until  May,  1893,  and  in  so  doing  iucurrtd 
liabilities.  On  the  29bh  of  May,  finding  themselves 
in  financial  diffioultiei,  thej  called  a  aieraag  ol  their 
oreditors,  and  snbrnitted  to  them  a  etatement  of  their 
affairs.  A  rps^  l  iti  ii  was  passed  by  the  creditors  that 
the  ratate  aboul  J  Lti  realiswd  under  the  supervision  of 
thr'  ^'  ]  IIT90U8  (one  of  whom  was  the  defendant  Cooke), 
and  that  the  amount  resltxed  should  be  paid  into  th« 
bank  in  the  joint  names  of  the  defendaats  Gooke  and 
Hurt.  This  was  done,  and  about  £170  was  Tnalfird, 
which  was  paid  into  the  bank. 

TLh  plaintiff  was  a  solicitor  who  had  acted  in  tbo 
abovu  tr&QdaotioDs  on  behalf  of  the  executors,  and  his 
wqiaid  bills  of  ooati^  after  taacation  and  aUowiag  lor 
nuaa  received,  amounted  to  about  £30. 

Hie  plaintiff  daimed  payment  of  his  said  coats,  and 
in  default  admhiiatratkni  of  the  cttato  of  the  teatator 
by  the  court. 

There  did  not  appear  to  bo  any  creditors  of  the 
estate  other  than  tboee  for  debts  incurred  subse- 
quently to  the  teatator'a  deaA. 

Evt,  Q.C.,  and  Eustace  Smtt/i,  for  tbft plaintiff  — Tho 
orediton  of  the  bonneia  of  J.  &  Hhorej  have  a 
right  to  he  indemnified  oat  of  tb«  whole  estate  of  the 

testator,  Ikiw$e     (/ttrt.m,  [1891]  A.  C.  190,  40  W.  It, 


Nbvillb  TsfiSDTT,  Btq., 
rister>at-Jjaw. 


17 ;  and  they  have  a  right  to  bring  an  action  for 
the  administration  of  the  estate.  It  is  true  that  then 
do«a  not  appear  to  be  any  reported  case  of  such  »& 
order  being  made,  bat  Kekewioh,  J.,  in  In  re  Bad, 
[1892]  W.  N.  106.  exnraned  hii  opimon  that  tite 
aub3<;quent  orediton  had  a  right  to  enoh  an  order.  In 
Owen  V.  Dtlamfre,  21  W.  R.  218,  L.  R.  \b  Eq.  134. 
there  was  no  insolvency  of  the  executors.  The 
creditors  cannot  resort  directly  to  the  fund  as  there 
has  been  nu  declaration  of  trusts,  as  in  the  cases  of 
In  re  Johtuou,  29  W.  R.  168.  15  Gh.  D.  548,  andS^TK*- 
land  V.  Symoiu,  32  Yf.  R.  889,  L.  R.  26  Ch.  D.  UA^ 

O,  Tkom  Drmrff,  for  the  daf  endaat  Oookik  and 

ni.h'tr'i  Xrrii/,  for  the  defendant  Hnrt.  did  net 

oppose  the  applica'ion. 
The  exeoutors  wero  not  reprttseuUid. 
BTBm,     made  the  otder  for  admfnietgalinB. 

Solidton  for  the  plaintiff,  Thumat  Dymn  iL  :^mitL 

Solicitori  for  the  defendan(|Cooke,  .S.  It.  L^h/<>nl. 

Solicitors  for  the  defendant  Hortt  Bobmd  Horvtiv 
WML 


iweo.  C.J.,  / 
1.  Wiight.| 


Nov.  d.  24. 


ac.  R. 

(Lord  Russdl  of  KiUoirra. 

and  Hawkins,  Wilb, 
and  Bruce,  JJ.) 

Ths  QtmsK  V.  Bixu.  (o.) 

Criminal  law — Obtaining  property  by  fvdte  rep 
tiona — Property  obtained  in  England  on  fidtt  i 
seutalioru  made  in  foreign  amntry — Jaritdittitm,' 

A  jfrton  made  false  representations  in  Glasgow  a«  f  > 
his  eredil  and  Jiaaneial  poti^oH,  On  the  /aUUi  of  Um 
reprtientations  gnatU  were  tttppUed  to  him  m  endU  ot 

Gnteshf'i'} ,  in  t'lr  rouiitu  vf  Durham.  !!'  i''<i.<  v'^  ^riiy 
afterwards  made  bankrupt.  Upon  thfS'  ftftH  he  v>u 
trietl  at  Durham  far  the  offences — under  the  Dtbtors  A(t, 
1809  (32  A  33  Kfd.  c.  «s.  11  m)and  13  (l>-tf 
having  ohbtinod  the  good*  or  credit  oy  fahe  reprtmnta- 
tiw'f  ivUhin  four  vicitthi  ntxt  brfirf  thi  ],r>  ■•rnt'iti',;. 
a  I'll iihritiitcy  pttiiiun  against  him,  aiui  of  Aii£i..j 
oUnimd  credit  for  the  goods  under  false  prttences. 

lUldf  UuU  tho  offeaeee  were  commitUd  at  G^aUethead, 
and  that  IA«  eonrf  Aocf  jnritdidUm  to  try  the  prioomr* 

Cm8«  stated  by  Day.  J.,  as  follows  ; 

Fredwiok  George  WilUam  Ellis  wai  charged  befor* 
me  at  the  Durham  Snnuner  Assizes  under  32  &  3J 
Viot.  c.  fi2,  13  (1),  that  he  having  been  adjudged  s 
baiikr\ipt  and  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  Hgiiii>'.  him 
did  in  the  county  of  Durham,  unlawfully  by  talv 
representations  obtain  certain  property  from  Messrs. 
Arthur  &  Co.  (Limited),  of  Glasgow,  anioonting  in 
the  whole  to  £1,726  ISs.  lOd.  on  credit  and  has  not 
paid  for  the  same. 

The  said  Frederick  George  William  Ellis  was  al»3 
charged  under  32  &  33  Vict.  c.  62,  s.  11  (13),  that  h« 
between  the  31  of  Angnrt.  1897,  and  tha  ISOiof 
November,  IS^T,  hi  the  county  of  Dnrl^oi,  ia 
incurring  certain  debts  or  liabilities  of  various  sums 
amoimting  in  all  tu  the  sum  of  £1,726  Ida.  lOd.  to 
Messrs.  Arthur  &  Cki.  (Limited),  of  Glasgow,  did 
anlawfoUy  obtain  credit  under  certain  falea  p«et— ew 
— ^to  wit.  fbr  that  he  falsely  represented  to  Tb. 
John  Robert  Kay,  one  of  the  diiK  C nr.i  of  Messr*. 
Arthur  &  Co.  (Limited),  that  he  took  stock  at  the  end 
of  Deoemher,  1806.  that  ndi  atodcamoaatad  to 

(a.)  Reported  by  T.  R.  CoLQuaouN  Dm.,  Bn., 
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near  £3. 'On  in  vn]n-\  tfi'it  liia  lifkl.llid-ji  were  £1,400, 
tkt  he  gave  no  credit,  that  he  had  £100  ot  bis  own, 
that  b«  had  a  large  ahop  which  co«t  him  £400  bought 
throogh  a  building  aootety,  to  be  repaid  in  thirteen 
jMTi  by  monthly  iatfcdniAtB  at,  ftay,  £3  14fl.  p^r 
moi.th,  that  hi«  rent  and  taxes  wonld  cotue  utit  about 
llM  per  aucnm  indudiug  the  building  aoc-iety . 

Both  charges  referred  to  the  Huse  goodi,  md  the 
Miikaio*  in  xMpflotof  both  ohaigM  wm  tiw  mbm. 

Ihanng  GiMon  NoUe,  fhe  x«prfMntetiT«  at  New- 
OMtle  and   Oatpshefid   of  Messrs.   Arthur   &  Co. 
'limited),  of  Glugow,  proved  that  ho  op«ned  an 
vouDt  with  the  prisoner,  who  then  carritd  on 
b!iaD«M  aa  a  draper  at  Qatflihcad*  in  the  county 
r  f  Durham,  in  July,  1896,  aod  from  that  date  until 
July,  ISftT,    various    or  lors    wore    liooTceJ  fur  tho 
prMOoer  and  executed;  that  in  July,  ISDT,  ho  began 
to  '(K?  afraid  to  give  the  prisoner  further  credit  without 
the  iastructions  of  his  prinoipals  m  01ai>gow  ;  that  be 
arranged  that  the  prisoner  uioold  have  an  interview 
with  bU  principals  for  the  purpose  of  iufunuing  them 
a»  to  his  financial  position,  which  interview  tnok 
place  on  the  1st  of  September,      '7,  it  Glasgow  ;  tint 
no  representations  of  any  kind  were  made  to  him  or 
in  his  presence  ;  that  after  the  interview  of  the  Ist  of 
Sr-ptember,  1897,  he  received  instructions  from  his 
rriitcipals  to  continue  to  supply  the  prisoner,  and  the 
f  n.<oijor  also  informed  hiin  that  the  iutervipw  had 
Uicu  satisfactory  both  to  his  principals  and  to  the 
prisoner,  that  in  coustyueuce  of  these  iustnictious  and 
tii«  priMQcr'a  atetemant  be  took  aamplos  to  the 
prisonar  in  Oateahaad,  booiltad  otttera  thara  and  trans- 
iiiitted  meet  of  the  orders  to  Hln^p^ow  to  be  executed, 
vit  that  some  of  the  orders  were  executed  at  Gates- 
hea  i  and  the  goods  delivered  there  by  his  porters ; 
that  the  goods  anppliad  in  pursuance  of  suoh  ocdara 
ar«  the  snoject  of  tna  charges  against  the  prbooar. 

Juhn  Kobert  Kay,  th^  managing  director  of 
Me^sr*.  Arthur  &  Co.  (Liiiiited),  of  Olaagow,  proved 
that  he  had  tin  interview  with  the  prisoner  in  Qlaagow 
etc  the  Ist  of  September,  WJl,  that  at  that  interview 
t  he  prisoner  made  to  him  the  representations  alleged 
m  the  charge  ;  that  the  said  interview  was  the  only 
iaterriew  he  bad  with  the  prisoner,  and  the  only 
npresentationa  made  to  him  were  made  verbally  and 
at  that  interview ;  that  in  consequence  of  the 
representations  then  made  he  gave  iostmctious  to  Mr. 
lioUe  to  oontinne  to  take  orders  from  the  prisoner. 

Evidence  was  alao  given  to  prove  that  the  said 
rtpreaentations  were  fnl-:!  ,  and  that  the  prisoner  knew 
tliat  they  wt;re  false,  and  that  he  presented  a 
Ixuikruptcy  petition  against  himself  within  four 
■Mutha  anar  obtainiss  tha  gooda,  and  was  adjndgad 
ahaoknipi. 

There  was  no  evidence  to  show  whether  the  carriage 
d  the  goods  sent  from  Glasgow  was  paid  by  Arthur 
4  Co.  or  by  the  prisoner. 

Tha  jarr  wtomed  a  ▼acdiet  of  guilty. 

At  the  doae  of  tbe  oaae  fbr  tiia  pttiaaentlan,  cocmael 

V  the  defence  took  the  ohjrrtion  That  the  olTi-nce  was 
^^iLpleted  in  Glasgow  and  uo  part  of  the  ofl^nue  was 
committed  in  tka  coiQntj  ol  IHsdiaiii  and  thava  wa^i 
ao jariadiction. 

Aa  only  question  for  flia  consideration  of  the 
coart  is  whether  the  prisoner  couM  lin  indicted  and 
tritd  for  the  ofFeucea  aforesaid  or  fur  tjiLiitr  of  them  in 
the  county  of  Durham. 

If  ka  ooold,  the  conviotioa  is  to  stand;  if  noty  the 
MBfiolion  ii  to  lia  qnaahad. 

BKortt,  lor  the  prisoner. — There  was  no  j  urisdiction 
to  id  li'  L  or  try  tiLi-  j  riHuiit-r  ,in  Durham;  the  falsi- 
repttsentatioiis  wtre  made  in  Glasgow,  and  the  credit 
vas  given  by  the  order  in  Glasgow  of  the  director  of 
litkar4Go.  If tkeoradit waagivaniaQataahaadit 


was  givrii  nut  ill  consequence  of  any  repre-Aeutation 
by  the  ymsoner,  but  in  consequence  of  the  iostmctiOQa 
recti?  1  from  the  principals  onCHasgow ;  if  tka  oradlt 
was  obtained  on  the  false  rspnaentationa  of  tha 
prisoner,  it  was  obtained  in  Glasgow. 

lie  cited  lify.  v.  :\n,rtui,  13  W.  R.  358,  L.  E.  1 
C.  C.  K.  56;  l{tg.  v.  IMtwim,  16  Cox  C.  0.  556,  37 
W.  B.  Dig.  61. 

Henry  Sultim,  for  the  Crown. — When  hii  LfTnitM  is 
begun  in  oa©  county  and  complet4!d  lu  another,  tbt> 
venue  may  be  laid  in  either  county  :  7  Goo.  4,  c.  64, 


a.  12;  i{M.v.XM6A,4W.B.i82.7CaxaO.i0O;  tool 
it  ia  donotfdl  whalhar  that  Ast  appliaa  aa  batwoan 

W 


fdl  wlMOiar  that  Aot 

Scotch  and  EngUsh  counties.  [Wuiqht,  J.— Ev<  n 
before  that  Aot  the  same  rule,  as  between  two  English 
counties,  seems  to  have  been  acted  on :  Il'X  v. 
ButUrjff  cited  br  Abbott,  C.J.,  in  Btx  v.  Burdett, 
4  B.  ft  Aid.  95,  at  p.  179.]  In  Heg.  r.  Hdmta, 
Wl  W.  R.  3T2,  12  Q.  n.  D  j:?,  a  prisoner  had  posted 
ia  Notticgham  to  the  prL»SfCutor  in  Fraaoe  a  letter 
containing  a  false  pretence,  and  he  was  held  triable  at 
Nuttinghjuu.  where  he  received  tlie  goods.  But  tha 
actual  offence  lies  in  obtaining  the  property:  Big.  ▼* 
Jouet,  1  Den.  C.  C.  251  ;  and  it  ia  immaterial  where 
the  false  ]iretenc('  was  made  if  it  was  continuing 
when  the  property  was  obtained  and  was  acted  on: 
Bty.  V.  Martia.  Here  the  property  was  obtained  in 
Oateahaad,  and  tha  offenoe  was  onsnmittad  tbm 

JSAofftiepUed. 

Cur.  'I'll'.  vuU. 

Nov.  24.— Lord  BuaaxLL  of  KiLu>wi;>,  C.J., 
ooDonraad  in  tha  loUoiring  jodgaaaDt  of 

Wills,  J. — The  prisoner  was  indicted  at  the  Dur> 
ham  Summer  Anisaa,  1898,  under  32  &  33  Viet.  o.  62, 
a.  11,  anb-aeetlon  18,  for  that  be,  having  been 

iu?inr^ped  a  bankrupt,  and  within  frn;r  months  ii>"xt 
Ix'iore   tlie  proisentation  of   a    1  uialc ruptcy  pftition 
against  him,  did  in  the  county  of  Durham  unlaw- 
fully, by  false  representations,  obtain  certain  property 
from  Messrs.  Arthur  &  Co.  (Limited),  of  Glasgow, 
amomiting  in  the  whole  to  £1,726  15s.  lOd.,  on 
credit,  and  has  not  paid  for  the  same,  and  under 
section  1  !,  sub-section  1,  of  the  same  Aot,  for  that 
he,  between  the  3  Ist  of  August,  1897,  and  the  18th 
of  November,  1897,  in  the  county  of  Durham,  ill 
incurring  certain  debts  or  liabilitaaa  of  vatiooa  anna 
amounting  in  all  to  £1,726  15i.  lOd.,  to  Meaan. 
Arthur  &  Co.  (LimitoT:,  of  Glf^sgow,  did  unlawfully 
obtain  credit  by  oertaiu  tals^  (iretruues,  which  are  set 
out  ia  tha  indiotment.  The  evidence  touching  eaoh 
ehaiga      tha  aana,  and  the  faota  were  aa  f oUova : 
Tha  priioikar  eanied  on  bodneM  at  Gateaha«d,  in  flia 
coun^  of  Durham,  as  a  draper.    Messrs.  Arth  tr  f,- 
Co.  (Limited),  wholesale  drapers,  at  Glasgow,  hiul  a 
traveller  named  Noble,  who  in  1896,  at  Gateshead, 
Opened  an  aoooont  wtdi  the  prisoner.  In  Ju  y,  1897, 
noble  deoUlied  to  let  the  prisoner  have  farther  gooda 
on  credit  unless  ho  satisfiea  the  principals  at  Glasgow 
as  to  his  financial  position.    Thereupon  on  the  1st 
of  September,  1897,    the  pris^juer   taw  Kay,  the 
managing  director  of  Messrs.  Arthur  >!ic  Co.  (LimitM), 
and  made  to  him  a  number  of  representations 
set  out  in  the    indictment   as  to  his  financial 
j)ositiou  which  were  falsfl  totbo  prisoner's  knowledge. 
This  inter  .       took  place  at  Glasgow,  and  there,  as 
both  the  learned  counsel  agree,  Kay  gave  instructions 
to  NoUe  to  continnato  n^ply  goods  on  credit  to  the 
prisoner.    In  consequence  of  these  instructions  Noble 
GonHuned  to  call  upon  the  prisoner  at  Gateshead ,  and 
tlif  n  Itooked  orders.   Some  of  the  pools  na      i.n  d 
werH  sent  from  Glasgow,  and  in  reapoct  of  these  there 
was  no  evidence  whether  the  Glasgow  house  or  tha 
priaoner  paid  tha  oaniaga.  Soma  of  tha  ocdaEai  how- 
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ever,  were  executed  by  Xohle  himself  at  Giittiish»&d, 
and  were  delivered  by  his  porters  to  the  prisoner  there. 
The  proof  of  bAolorapt^y  and  of  the  neoenary  dates 
eomplete^  and  the  «ily  qneitioD  ii  whether  any 

off-'nce  was  provrf^  '^•liich  the  assi/e  court  sitting  iu 
and  for  the  county  oi  Durham  bad  jurimlictiou  to  try. 
Th*»r<T  13  no  real  ditTeroucc?  matorial  to  the  present  case 
V)  t  ween  the  two  counts.  One  speaks  obtaioing 
propfirty  by  falee  representattont,  aad  ^e  other  of 
obtaiuiug  credit  under  false  represpntations.  Iu  oiich 
case  the  indictment  follows  the  language  of  the  Autof 
Parli:i[ii''i'. (  but  there  does  not  seem  to  nir  iu  be  any 
ditferenco  of  aubstance  created  by  the  use  of  the 
different  propositions.  There  is  no  doubt,  tiien,  that 
the  false  repreeentatiODs  were  made  in  Glasgow  out  of 
the  jurisdiction  of  the  English  courts,  and  that  by  or 
under  these  false  represeutatioiis  goods  were  obtained 
in  the  one  case  an'l  credit  was  ub  'ained  in  the  other  in 
the  county  of  Durham ;  and  the  qOMtiOII  it  WMtlSj 
tailed  whetber,  when  the  false  repMeentetioiii  are 
made  beyond  tlie  juriedieiioii  of  the  Eagttrii  oonrts, 
airl  tho  rjoods  are  obtained  within  the  jurisdictiou  of 
an  English  court  dealing  with  the  charge,  that  court 
has  jnrisdiction  to  try  the  case. 

There  can  be  no  doubt  that  the  making  ol  the  falaa 
representations  is  aa  dement  in  ttu»  orime.  'Without 
it  there  would  be  no  crime.  And  if  it  h  nRq^^itial 
that  all  the  elements  of  the  offence  should  take  place 
within  the  jurisdiction  of  the  W'FgBiih  oomrtS,  tlie 
ooaviction  could  not  be  sustained. 

The  question  now  raised  is  new*  It  baa  not  ut  laot 
occurred  with  respect  to  false  representations  made 
outside  England,  whether  abroad  or  in  any  part?  of 
the  British  Islands.  In  England  itself  the  question 
of  jurisdiction  as  between  two  counties,  when  the 
falee  representations  were  made  in  one  aoiiiity  and 
tha  goods  obtained  in  aoothw,  has  not  been  capable 
of  o«ng  raised  tinee  1827,  for  by  the  7  Geo.  4,  c.  64, 
s.  12,  it  was  |)rovidfd  that  where  buy  f  1  uy  or 
misdemeaaour  shall  be  begun  in  one  county  and 
completed  in  another,  it  may  be  dealt  wit^  and  tried 
in  any  of  the  said  eoonties  in  the  Mae  namier  aa  if  it 
had  been  aotosilly  and  iHioUy  committed  therein. 

Three  observations  here  arise.  First,  that  the 
]>articalar  state  of  circumstances  which  gives  rise  to 
the  preseut  question  is  not  of  so  frequent  occurrence 
as  to  make  it  smprisine  that  the  question  has  not 
been  raised  for  deoioon.  MOondly,  that  any  authority 
bearing  upon  the  analogons  case  of  the  offence  in 
question  being  committed  by  false  representations 
being  made  in  olo  county,  aud  goods  b^g  obtained 
by  aud  supplied  under  them  in  another  oounty,  must 
be  looked  for  before  1827.  And  thiidly,  that  it  is 
within  the  undonbted  competency  of  the  British 
Legislature  to  enact  that  the  obtaiuiug  of  goods  in 
Bngland  b'  y  means  of  false  pretences  made  whether  iu 
or  mit  of  England  shall  be  an  offence  against  British 
lav. 

1m  1U»t  !•  in  most  other  cases,  there  is  room  for  a 
good  deuof  argument  on  either  side  of  the  question, 
aud  it  would  not  be  unii  itt/n-sli:;;^',  1  i-i  tainly,  to  euibark 
afresh  upon  some  of  the  mvcstigations  which  formed 
the  subject  of  much  of  the  discussion  in  Rrx  v.  Burdrtt, 
3  B.  &  Aid.  717,  4  B.  &  Aid.  9.3.  Bat  if  thexe 
is  distinet  anthori^  snfBdently  germane  to  render 
such  a  task  superfluous,  it  is,  as  it  seems  to  me, 
equally  unnecessary  aud  unatlvisablo  to  resort  to  it. 
In  iny  opinion  there  is  such  authority,  and  I  will 
proceed  to  state  what  it  is.  Some  time  beltee  the 
year  1820  ene  Bnttary  waa  indiotaa  and  ttied  in 
Herefordshire  for  obtaining  goods  by  false  pretences. 
The  false  protenoes  were  made  in  Herefordshire,  and 
the  goods  supplied  in  Monmouthshire.  The  pri«ou«r 
was  convicted  and  a  case  reserved,  according  to  the 
pnntios  ol  iliow  da|a,  fpr  tha  oomidswtion  of  tha 


judges  at  Serjeants'  Inn.  The  case  is  not  repjrt«l, 
but  in  Eex  v.  DurJHt.  4  B.  &  Aid.,  at  p.  V,J. 
Abbott,  G.J.,  after  stating  the  facts,  cointnaou 
upon  it  in  these  terms :     The  langaaga  of  th« 


statute"   {:;o  Geo. 


21,    B.    I)   "m:ike^  th* 


otf^mce  to  cousist  in  obtaiuiug  the  m  >nef  ani  not  in 
using  any  false  pretence  whereby  una'^y  shu'.l  b« 
obtained.  The  judges  thought  the  m1ictcu<mt  wis 
laid  in  the  wrong  coanty.  They  did  not  think  the 
party  not  ini^ictable  at  all,  which  they  ought  to  havi> 
done  if  the  j;roposition  addressed  t  J  US  be  true."  I 
will  8tat«  a  little  later  what  that  proposition  was. 
The  Lord  Chief  Justice  continues :  "  They  did  not 
think  the  par^  not  indietable  at  all  because  the 
pretence  which  was  necessaty  to  constitute  thaciias 
was  in  one  county  and  the  receipt  in  another  and 
there  was  do  mtire  rrirm  in  either." 

The  argument  in  Rex  v.  Bur>iett  to  which  the-e 
observatioxu  were  addressed  by  the  Loud 
Justice  was  that  a  lihel  written  in  one  oinnt^  for 
pubtioationbnt  piblished  inaaoChercoanlj  oonstdatsi 
no  ofTenoe  triable  in  eithar  beCMUa  tiiere  H  in  naifhv 
auy  one  entire  crime. 

The  majority  of  the  court,  consisting  of  Abbott. 
C.J.,  and  Holroyd  and  Best,  JJ.,  held,  dutaii^ 
Bayley.  J.,  that  the  offonoe  was  triaUa  in  eiflkM 
county. 

The  case  of  Hex  v.  Bnltrry  is  cited  only  m  ihe  judg> 
ment  of  the  Lord  Chief  Justice.  It  was  not  exactly  m 
point  and  all  that  can  be  said  of  it  in  connection  witii 
Rex  BurdM  is  that  it  is  dted  bv  Abbott,  CJm 
without  any  expression  of  disapproval. 

But  in  1S20  the  case  of  Foirtou  v.  McOowran  wm 
before  the  same  Court  of  King's  Bench.  It  is  reported 
iu  3  B.  &  C,  at  p.  700,  and  it  seems  not  only  to  adoj  t 
and  confirm  tiie  decbon  in  Rex  v.  Battery,  but  to 
base  it  upon  a  gmuid  which  entixely  covers  the 
present  case. 

Pfir-  :.  \.  McGowran  was  an  action  for  penalties 
under  a  statute  which  enacted  that  "  every  penoa 
who  dull  upon  any  contiaol  take,  aooept,  or  receive 
by  vn»  oc  aaaaa  of  any  corrupt  baigaitt  above  6  p«f 
cent,  studl  forf^"  a  given  sum,  hand  wUdk  was  to 
go  to  the  person  who  should  sue  for  the  penalty.  Th  - 
contract  was  made  in  Middlesex.  The  money  paid  a 
pursuance  of  the  contract  was  paid  in  London.  Upon 
a  rule  to  set  aside  a  terdiot  for  the  plaintiff  and  snW 
a  nonsuit,  pnrsoant  to  leave  taserred,  it^  wae  agrael 
for  theplamtiff  that  the  oflTenco  was  a  misdemeanour 
and  was  committed  partly  in  one  couuty  aud  parUy 
in  another,  and  therefore  triable,  according  to  the 
decision  iu  Bex  v.  Jittrdett,  in  either ;  the  court  h  eld 
the  contrary  and  ordered  a  nonsuit  to  be  entered. 
The  considered  judgment  of  the  court,  which  at  th»t 
tune  consisted  of  Abbott,  C.J.,  Bayley  (the  dissenting 
judge  iu  R'X  v.  H'lr'I'Jt)  and  Littledale,  JJ.,  wm 
delivered  by  Abbott,  C.J.,  who  said :  "  We  tliink  ihe 
offence  oonsista  in  the  taUng  and  receipt  of  usuriocu 
interest.  The  corrupt  contract  is  antecedcni  to  and 
not  a  part  of  the  taking.  The  offence  fbeittloce  was 
not  committed  partly  in  one  county  n.:>  1  imrtly  in 
another,  although  the  contract  is  undoubtedly  a 
material  circumstance  in  the  case  because  it  stamps  the 
illegality  of  the  receipt  ThisresemUes  iierT.irwtfcry, 
which  was  an  indictment  on  the  statnte  30  G«o.  2,  e. 
24,  for  obtaining  money  by  false  ])retences.  Thit 
statute  enacts  that  all  ptirsous  who  kuowingly  by 
fal«»;  jiretence  Shall  obtain  from  any  person  money, 
goods,  &C.,  with  intent  to  cheat  and  d^raod  any 
persons  shall  be  deemed  cflBemding  against  hsw.  Ths 
lang^nanf  of  the  statute  maltPS  the  ofTence  to  f-^tHi<* 
in  obtaining  the  money,  not  in  using  auy  i^ii-e 
pretences  whereby  money  shall  V>e  obtained.  The 
mdiotment  was  in  Herefordshire,  the  false  pretesots 
««M  in  BaMfordddrab  tnit  the  money  was  (Atained  in 
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XonmoathHhire.  The  judges  thoagbt  tbe  indictmcot 
i.*  I  .ill  in  (L.-'  v.Tijii;^  couufy.  Tin'  r.;,,-,,.^  Mfin'v  to 
lh«  present  com  tLau  auyof  those  cited  ut  the  bar  au>l 
fousd  by  OS.  Upon  that  authoti^,  tiMrefore,  Hiid 
apon  tiM  iMf  nag*  ol  the  ttAtatSp  we  ai«  of  ofiinion 
inat  tbe  rale  for  entering  »  nomint  mut  be  m*de 
aWiItit*'." 

mitiandU.  every  part  of  the  passages  cited 
from  each  of  the  jadj^inents  U  apphouble  to  the 
lament  oeee.  Tbe  making  of  tbe  felae  pntenoes  is 
•btfDHlMit  to  and  not  a  part  of  the  obteunng  tbe 
goods.  It  is  a  material  circutnstance,  because  it 
lUuips  the  illfgaiiiy  of  the  obtaining  the  goods.  The 
gin  and  kernel  of  the  offence  is  tbe  obtaiuiug  the 
goods  I  y  im|m>|>er  niMUs,  not  in  using  tbe  iaiproper 
aresDi  erhvreby  goode  were  obtetned.  md  tbere  wm, 
tfi»-r»'f'Tr,  nn  cn'irp  f  fT.Tice  within  the  one  county, 
thoutrh  the  circuuistajic^s  which  stamped  it  with 
ilW^luy  took  place  beyond  tbe  jurisdiotton, 

11  the  principle  of  the  decision  in  Tfcx  v.  HuiUnj 
nd  in  JVorMMi  McOomran  be  correct  it  can  make 
BO  difference  thnt  the  material  drcutnatanoes  which 
•taniped  an  otherwise  innocent  transaction  with  the 
cbaracter  of  a  crime  took  pUce  outride  the  jurisdiction 
ol  the  English  courts.  It  was  just  as  much  outside 
tbe  jurisdiction  of  the  court  wniob  tried  the  offence 
b  Me»  V.  BtiUerjf  and  Peanen  MeCfowmn  M  if  it 
toobplaoe in  SooUeiid  or  ebroad.  It  it,  in  fact,  by 
'Ixi-se  decisions  rednced  to  a  mere  piece  ol  the 
fvuleooe  uec-essary  to  constitute  the  offence. 

There  is  nothing  unrea-sonuble  in  this  view.  There 
u  00  moral  diffarenoe  between  an  oflfaofle  where  tha 
r^prcewtatione  are  mode  in  Engbmd  and  one  where 
they  are  made  in  Scotland.  There  has  been  no 
expression  of  judicial  opinion  auywhere  tinding  fault 
with  Rer  v.  UiUtery  or  Peorton  ▼.  MrOon-ran.  The 
tiews  expressed  are  tboee  of  a  perliaps  exceptionally 
strong  court,  some  members  of  wbioh  certainly  were 
"Xct-{iti(jnally  familiar  with  nuestions  of  pleadiug, 
■■j.L'i  it  seems  to  uie  altogether  too  late  to  (juentiou 
the  authority.  The  present  legislation  is  Bubse iju-nt 
to  it— and  it  is  a  sound  urincipu»  that  unless  there  bo 
some  etraiiK  ooantervsiung  ifiaenn  fresh  legislation 
Ki  pari  materie  and  using  laoguage  identical  with  or 
undistinguishable  from  former  Acts  wliiub  have 
received  judicial  construction  Rhould  be  OODSlfUed 
npoQ  the  line<j  of  tbo  former  decisious. 

It  bas  been  urged  upon  us  that  tbe  fact  that  the 
.let  of  7  Geo.  4»  o.  64(  i,  12,  oontained  the 
proTisiom  whieh  haTe  been  let  forth  by  which  mis- 
demeanours committed  partly  in  i m'  r  ounty  and  partly 
in  another  are  triable  in  either  iodicates  a  doubt  as  to 
the  aoondness  of  the  dedsiona,  then  reoent,  of  Rvx  v. 
BaUay  and  Ftanon  t.  McOownm,  I  do  not  think 
tii«re  v  enything  in  this  argument.  The  pro^inon  in 
q  if-sfJon  covers  a  vastly  greater  areri.  tli  in  those  two 
cdMM.  It  is  contained  in  a  section  wbicn  deals  with 
both  felonies  and  misdemeanours.  The  provisions 
wsie  ondoabtedly  new  aa  to  meet  feloniea.  at  all 
eventa.  waa  moat  natvral  that  when  aooh  pro- 
nsioDB  werci  enacted  as  to  felonies  they  should  Le  so 
extended  a*i  to  place  misdemeanonrs  upon  the  same 
statutory  ftjoting  in  this  resjK^ct  m  felonies.  It  waa 
huthar  arned  for  tbe  prisoner  that  it  required  a 
•lilnte  {S9  4b  60  Vict.  c.  52}  to  make  the  receipt  of 
»tol^  property  with  the  guilty  knowledge  that 
it  Lad  been  stolen  an  offence  triable  in  England 
whtTt-  the  property  had  been  stolen  abroad 
and  the  reoeiviug  had  taken  place  in  iMigland. 
Bat  the  cases  have  no  real  ansA^^y.  Tbe  receiver, 
although  gr^ilty  by  statute  of  a  suMtantive  felony,  la 
iL  aU  essential  respects  an  accessory.  Tbere  can  be 
lio  receiver  unless  there  has  been  a  thief,  and  if  the 
huKmj  which  is  the  ttarting-point  of  tbe  crime  bo 
>t»  >alaMia1|ia<l  tbmp  ji  no  oitow  ht  tiie  twSnt,  II 


is  tbtrefore  cssentinl  to  show  a  crime  in  someone  else 
before  you  can  make  any  case  aganr-l  tii-  i  i  ^ivor. 
A  crime  iu  Eagiish  jarisprudi'noe  means  a  cnuie  by 
Enelisb  law,  under  English  law,  and  eognixible  by 
an  English  court,  and  if  there  was  no  sooh  orime 
eatabliahed  the  receiver  could  not  be  convicted.  This 
seems  to  mi  to  be  the  true  sruund  upon  which  it  was 
rightly  decided  in  Iteg.  v.  Jhbrntt,  11  C^x.  207,  that 
a  receiver  iu  England  could  not  be  ooavieted  where 
property  bad  been  stolen  in  Oiuniaey.  Bylei,  J., 
joints  ont  there  that  transaetiona  whtdi  may  be 
larceny  by  Eriglish  law  may  not  be  so  by  the  law  of 
Quemse)',  aud  it  would  be  strange  if  (without  express 
legislation)  that  which  might  be  no  off<)noe  in  the 
ooontry  where  it  took  plac^  should  be  made  a  foun- 
dation of  e  ori^nein  England  vrhioheonaiata  easentiaUy 
in  being  an  aocessory  to  the  principal  transaction. 
This  is  a  good  illustration  of  the  ineonveuitucts  of 
holding  a  receiving  to  be  a  crime  in  England  where 
tbe  prinoipal  ofbnoe  has  been  committed  abroad.  In 
the  oaie  now  under  ooniideration  no  question  ariasaaa 
to  the  oomn>is>ion  of  any  cTime  in  Scotland,  nor  as  to 
the  arfpliea'iou  of  Scotch  law  to  any  part  of  the  case. 
For  tbfso  r('a^ou8  I  am  of  oinuiou  that  the  OOnTiotion 
was  g     1  and  ought  to  be  affirmed. 

Hawkix.*},  J. — I  agree  in  thinking  that  the  con- 
viction oa^htto  be  affirmed.  The  crime  oonsists  in 
the  obtaining  ol  goods  by  means  of  a  falae  repce- 
aentation  previously  made.  The  goods  must  no  doubt 

be  so  o>'  lii  '  d  within  the  jurisdiction  of  the  court 
before  which  the  offender  is  tried,  but  I  litid  no 
warrant  for  saying  that  it  is  eesential  that  the  false 
representation  slwuld  be  also  made  within  that 
jurisilietiott.  To  simply  make  n  false  representation 
with  intent  thereafter  to  defrnnd  is  not  a  legal 
crime,  but  if  goods  at<'  ()bt.iiut<i  by  iuhjius  of  it  the 
so  obtaining  the  goods  amoutits  to  an  indictable 
offence  wheresoever  tbe  false  representation  itself 
may  have  been  made.  _ 

A  false  represpntation  made  to  a  London  trades- 
man out  of  tbe  jurisdiction — say,  in  Paris,  with  the 
object  fraudulently  to  obtain  goods  from  that  trades- 
man in  London  must,  according  to  every  dictate  of 
good  sense,  be  intended  by  the  maker  of  it  to  operate 
on  and  continue  present  in  the  mind  of  the  tiadeamaa 
until  the  goods  are  actually  obtained  from  him,  and 
by  his  cotiduct  in  olttaiiiing  tbo  goods  he  ought  in 
my  ojtiuion  to  bo  treated  as  having  repeated  bis 
representations  Qoit*  aa  dBsetoally  aa  H  ha  had  again 
put  them  in  woraa* 

Let  me  suppom  that  at  tiia  interview  in  G-hMgow 
the  managing  din  t  '  ,  believing  the  falae  representa- 
tions of  the  defemiaut  to  be  true,  had  said  to  the 
defendant,  "  I  am  satisfied.  I  shall  bo  in  Oateahead 
in  a  day  or  two,  and  aa  you  have  satisfied  me  I  will 
let  you  have  tiie  gooda  you  require,"  and  in  a  day  or 
two  both  had  again  mot  in  C^teshead,  and  then, 
without  another  word  being  spoken,  the  managing 
director,  acting  on  the  Glasgow  conversation,  had 
handed  to  the  defendant,  on  credit,  the  goods  he 
required,  would  It  not  be  revolting  to  good  sense  if  it 
eoul  !  be  truly  said  that  the  law  in  this  commercial 
country  was  such  tluit  tbe  defendant  could  avcirt  the 
consequences  of  his  crime  by  alleging  that,  though 
ho  bad  beyond  all  question  obtained  tbo  gooda  by 
fraudulently  falae  pretemoea.  be  eonld  not  be  punidiea 
b«'cau8e  his  false  pretences  were  made  in  Glasgow. 

Wbiout,  J. — I  a^ee  that  this  conviction  ou^ht  to 
be  affirmed.  Looking  at  the  two  counts  of  the  indiot- 
ment  and  the  provisions  of  the  Act  upon  which  they 
are  founded,  it  seems  to  me  that  they  are  at  any 
rate  goo  l  l  lutji  after  verdict,  even  if  the  false  pre- 
tences ate  to  be  treated  aa  made  in  Qlasgow  only; 
lOB  the  pitioqlar J  lalie  frntaooe  i^Nia  whioh 
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good*  or  ondit  were  obtained  need  not  be  stated,  it 
Mtaf  w^f^*  oadar  tii*  ttatato  to  ganeokUy 
that  tlisf  wan  obtaiiMd     fdM  pratonoet.   Bat  tin 

evii^cnoe  hare  is  that  tbe  goods  were  deliverf^  to  and 
obtained  bjr  the  defendnut  in  Qateskit;^  under  s 
representation  made  in  Glasgow,  but  oontiuuiug  ia 
QtttMheod  «t  tiao  tima  whaa  poswflsion  of  the  gooda 


I  think  it  better  not  to  determine  tVin  larger  question 
of  the  application  of  the  principltj  of  li^x     BuUert/  to 
the  present  case.    Thei  ■  jill  the  plements  were  presout 
which  were  necessary  within  the  principle  laid  down 
by  Lord  Ooh»  to  bnng  tte  case  withio  tha  jntiidio- 
tion  of  the  common  law,  and  whether  the  case  wa«  to 
be  trier!  in  ono  county  or  another,  all  questions  of  law 
wh'  h  i:i:ght  arise   would  havn  to  be  determinwl 
aooordiug  to  thalawd  of  Eaglaad.    Evaa  so,  Bayley, 
J.,  VM  not  dotr  spon  this  p  nut.  and  it  was  thought 
nooeaary  to  piM  a  statnte  (7  Oeo.  4,  o.  (K,  s.  12}  to 
Mt  the  quesUon  at  rest.   It  is  not  quite  clear  to  mo 
that  the  same  principle  applies  if  the  f  kli>5  pretence 
it  made  in  a  foreign  oonnti^',  and  fluotland  luust  be 
tnatod  as  a  foreign  oouatry  for  the  purposes  of 
this  oan.    In  Mex  r.  BuUerjt  the  qimtiaa  waa 
ooa  of  "defedbu  iriaHoni***  wad  the  otqeotion 
was  that  the  jury  could  not  take  cogDizaDce  of 
the  case  if  the  gooda  were  obtained  in  another 
county.   Here  the  question  is  one  of  substance.  The 
offeooe  of  obtaining  goods  hv  false  pretoooei  d^odi 
ttpoa  iriuHier  the  person  oharged  baa  obtained  by 
fraud  the  consput  of  the  nwii'T  to  a  charge  in  tha 
property  iu  tlio  goods ;   it    cousi  iit  LiiS  not  been 
obtained  the  offenc<  is  lum ny,  if  it  has  been  obtaine<l 
it  is  a miadaineanour.  But  wliere  the  false  pretence  has 
bean  uade  in  a  foreign  oonatey  the  law  as  to  false 
nrotencee  may  not  be  the  same  as  it  is  here ;  it  may 
diffi^r  aa  to  what  would  amount  to  a  consent  to  the 
obange  in  tho  property,  as  to  11:*'  pern ons  who  may 
givd  such  oouseut,  as  to  what  would  vitiate  that 
couseut,  and  as  to  what  makes  the  transaction  void- 
able only  ai  altogether  void;  and  Mob  queations 
might  affiset  the  nature  of  tbe  erune,  for  it  wonld  be 
a  rui-iili'tii.  iiiiour   or  a  felony  according  to  whether 
there  was  or  was  not  a  consent  to  the  charge  in  the 
property  in  the  goods.   I  am  therefore  not  prepared 
to  deal  with  tbe  laisar  oneatkm  dealt  with  by  my 
bMttiMr  WQa,  bit  faa  tia  Maaana  I  hare  given  I 
agree  fliat  the  ooBfiolmi  waa  li^t. 

Bruce,  J. — I  agree  that  the  conviction  should  bo 
affirmed.  I  have  only  one  word  to  add.  Tue  rule  of 
common  law  restraining  jurors  from  inquiring  into 
iaota  aiiamg  beywid  tbe  limits  of  the  ooonly  was  not 
at  anjtime  so  atrietly  obaerved  in  miademeanonre  as 
in  felonies.  It  stems  to  me  that  in  the  case  of  a  mn- 
demi»nour  the  oflVnce  can  be  properly  dt-Ai  wiili  lu 
the  county  whore  the  offence  ia  conij  li  t  td,  notwitii- 
■tanding  that  some  act  oonstitutiog  a  materidi  circum- 
stance may  have  happened  altogedier  litftnd  the 
jQxiadiotioii* 

Cvnvidkm  ^firmed. 

Holicitnrs'  for  the  priaosNT,  t/fisl  dt  /Vrr«ont»  HeV' 

Cd*lii'-'j!i-Ty^f. 

Solicitor  ior  the  prosecution,  Tlie  Trtasury  Sdkitor. 


IN  BANKBUPTOy. 


Not.  U»2l. 


Z»  r«  HiBTH. 


Q.  B.  I>iv.  ) 
(Wright,  J.)  \ 


Sx  parte  Trs  OrFioux.  Baomm.  (e.) 

Baiikrnpiry — Fraiiduhnt  cunveyitiirt  —  Imnlcnd  inirr 
— Halt  of  business  to  limileil  company — BaiJirupicg  </ 
trader^Winding  up  of  conj^my — Riyhtt  of  trutlff  in 
bankritptfy— Statute  of  Elizabeth  (13  E!iz.  c.  iy- 
Bankruptcy  Act,  1883,  s.  i,  sub-section  1  (b). 

Th9  vonviiance  by  an  AMofiwil  tradtr  of  kit  hathm 

to  u  limited  company  entirely  under  hii  own  eoiUrvl  it 
voifl-tble  only,  and  not  void,  and  cannot  be  auoidtd  bg  tin 
triutee  in  the  trader's  batArmpI^  Qfitir  fAs  eomfa9§ 
gout  into  li^uiduHinu 

In  t«  Oapqr.  Be  paste  Jeffreys,  43  If  .  A.  (MS,  44  /(. 
59,  [1895]  2  Q.  B.  624.  dLuent^d  from. 

Saloukon  V.  Salomon  &  Qj.  (Limited),  46  if'.  &.  193. 
[1897]^.  C;2S,/00ows(t. 


Motion  by  the  official  reoeiver  aa  trustee  in  the 
bankruptcy  to  set  aside  an  agrsaaunt  wlaaceiby  ths 
bankrupt  purported  to  eonvej  ma  bniinaas  and  stool* 

in-trade  to  a  limited  company. 

Thti  bankrupt  Hirth  began  to  trade  on  hia  ova 
acvx)unt  io  1896,  and  an  action  was  speedily  brought 
against  bin  by  bis  foroMr  eoiDloyars  to  xaatcain  Ua 
from  mikfaig  oaa  in  bis  busioaw  ol  inlonaalioe 
obtained  by  him  while  in  their  service.  Judgmoct 
was  given  on  the  21  at  of  December,  1897,  for 
injunction  and  costs  against  Hirth. 

On  the  Hth  of  Ddoemb^,  shortly  before  iadgmsnt 
io  the  action,  Hlrtb.  who  waa  tun  la  dMl  to  tb« 
extent  of  £2,000,  registered  a  company  under  the 
n«imo  of  Hirth  &  Co.  (Limited)  with  a  etpiUl  of 
£3,m)  in  ;j.000  i'l  shares.  Ivirly  m  Mirth.  l?l:t\ 
the  taxation  of  the  costs  of  the  action  was  b«gBBt 
and  upon  the  7th  of  March,  Hirth  executed  the 
agreement  now  sought  to  be  set  aside,  whereby  hs 
conveyed  his  business  and  stock-in-trade  to  Hirth  A 

Co.    (Limited^    for  tlu'  (.:nl.swlfriiti;iii    01     2,lK),^  fullf 

paid  up  £l  shares  io  I  o  nUutted  to  bin  nominee.  A 
first  meeting  of  the  cjiupauy,  attended  by  tbe 
sbaraholdeca,  who  made  up  tbe  whole  of  nta  i 
waa  soon  held,  and  the  2,000  abataa  wee*  allolM  t» 

an  uncle  of  Hirth,  who  resided  abroal.  I"[  on  th' 
29th  of  April  the  taxation  of  the  uosta  in  the  acti<Kk 
against  Hirth  was  completed,  and  t-xeontian  wu 
levied  ior  tbe  aoionnt,  but  no  goods  wars  fnilbniiswn 
wbiidi  oonld  be  eaisad. 

Upon  the  27th  of  Miy  a  TGcnrln^  order  was  msAi 
against  Hirth,  his  lialnlitics  amuautiug  to  £2.200  ani 
hia  assets  being  nil.  On  the  same  d*y  Uirth  4  Cv 
(Limited)  passed  a  resolution  for  a  voluntarr  wiodiog 
up,  and  Mr.  Pergy  Meaon  was  appointed  liquidator. 
The  books  of  the  company  sbowLHl  that  the  bosinsM 
was  carried  on  in  exactly  the  same  way  as  it  bad  been 
111  : "  ro  the  transfer  to  (he  company.  Some  of  ibo 
debts  itKurred  Itttfore  tbe  transfer  had  btten  dt>- 
charged,  but  fresh  liabilitiea  had  also  been  Mmtrscted. 

The  official  receiver  having  been  appointed  trusts* 
in  the  bankruptcy  of  Hirth,  now  moved  to  set  siUs 
tht' transfer  of  Hirth's  l  iifiinnss  and  stpBk  in  tiada  tn 
the  company  as  fraudulent. 

Mttir  Mackenzie  and  Eldridtje,  for  the  official 
receiver.— This  transfer  was  void  under  the  statute 
of  Elizabeth  (13  Sliz.  c.  ■'>}  or  under  section  4,  snb> 
section  I  of  the  Bankruptcy  Act,  1889,  as  a 
'    Ol  tha  irtMie  of  On  dAtot's 


(a.)  Beporled     P.  M.  FajLiroKS,  1bf|.,  Bamiitsi^ 
at-lAW, 
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omMrty :  iSc  /wrfe  Chnph'n,  In  re  Sinelairt  26 
h.  D.  319,  32  W^.  R.  Dig.  10.  A  iiimil«r  transfer 
to*  coxapany  wm  set  aside  by  Vaugbau  Williama,  J., 
in  Um  <B»e  of  //'  y  ('■iriij,  Hx.  jntrti  •frjfrei/s,  43 
W.  B.  605.  44  lb.  dy.  [ma]  2  Q.  B.  6'24,  but 
■  tkit  ca«e  be  gavd  the  cceditora  of  tb«  oompauy 
«prioT  duug*  to  the  oraditora  ia  tha  buikrupiay  on 
tb  MMts  of  tbo  oompMny,  wUah  w«  DOutHid  wao 
wrong. 

/W.  Q.C,  and  Clayton,  for  the  liquidator  of  tbe 
wiopany.  — TTie  company  in  now  in  liquidation,  and  it 

i*  too  1  iti' to  r«'f  'I'ido  the  !igTfervn'nt  lunlfr  which  it 
took  its  proi»;i  ty.  The  traimction  was  not  void  but 
only  ToidFible,  ftnd  it  cannot  bf  avoidfd  now  that  the 
oompuiy  is  in  liquidatioo.  The  case  of  Inr<  (  'xrnf, 
Expitrte  Jfffrty  u  no  longer  law  rinoe  the  decibi  oa  of 
tiie  House  of  Lords  ia  oalomon  Solomm  tt  Oo. 
\,LmiU<I),  «S  W.  B.  198,  [1W7]  A.  a  82. 

MmirMaditittitnpBitA. 

Wbioht,  J.— I  am  sorry  tbat  I  have  to  decide  this 
^iwtiffB  without  liaviiig  the  reel  facts  as  between  the 
ooMpany  and  its  creditors  lolly  in  evideuoet  for  their 
posiuon  is  ti;  nir  ins  c  lear.  I  am  told  that  there  | 
SCTCT  was  ail  iiiiittu^ce  uf  au  order  of  this  kind  having 
bt*ri  granted,  except  the  case  of  //;  r(  C-  7,  >'(irtr 
Jt^rtif».  It  seems  to  me  that  tbe  order  in  that  case 
*u  granted  on  a  doctrine  whioh  was  acted  on  as  law 
It  thill  tiniBp  but  wfaiobt  sinoe  the  deoisioii  of  the 
Booie  of  XofCts  in  Atbmon**  ense,  is  not  now  law  to 
iti  fnll  extent.  I  think,  moreover,  that  the  decision 
in  C-un/'s  r,if,  doos  not  cover  the  present  case.  I  am 
i^itisfied  tbat  thero  wua  a  real  resolution  to  wind  up 
the  Goajpany,  and  I  mu»t  take  it  tbat  the  company 
ii  in  liquidation,  and,  if  so,  I  cannot  see  bow,  sitting 
SB  tbe  judge  in  henknmtqr  wad  in  virtue  of  mj 
^xidDiiptcy  joiMietion,  I  ean,  after  tbe  conunenoe* 
mml  of  tbe  bquidafioii,  by  any  order  avcid  Hi- 
trurufer  of  tbe  property  to  the  company.  It  seeuis  to 
tt-f  that  Mr.  Rfed's  contention  that  the  transfer  to 
the  company  was  voidable  and  not  void  is  correct, 
sad  tbat  tho  trustee  not  having  elected  to  avoid  tbe 
tmrisr  tiU  aftor  the  eonpainy  Bad  gone  into  liqoida- 
tion,  it  is  too  late  then  foir  Urn  to  do  so,  as  it  would  be 
impossible  to  put  the  creditors  of  the  company  in  thf 
pCNKtion  tbey  were  in  before  the  Uquidation  cotu- 
nienc*-<i.  What  tbe  effect  of  an  order  to  set  Hsid>i  fho 
tranifer  to  the  contpauy  suob  as  is  now  asked  tor  would 
be  I  do  not  ezsctly  know,  but  Mr.  Muir  Mackenzie 
igieed  tbat  any  order  I  might  make  must  be  made 
wwbout  prejadioe  to  the  rigbts  of  tbe  ereditore  of  tbe 
company,  who  have  becomf  rrr  litors  since  the  Tth  of 
M&rcb,  ISf  S,  the  date  of  the  agreement  of  transfer. 
I  do  not  sec  my  way  to  making  the  order  here  asked 
fer,  bat  I  expressly  guard  myself  against  saying  tbat 
ill  no  case  can  such  relief  be  given.  In  this  case  it 
is  ioffidMkt  for  me  to  eay  th^  on  tbe  &Ats  before 
ae  tbe  «w«R«t«Hfa«  io  greet  fluit  I  eaoiiot  iad 
■y  wey  out  d  flbem. 

Mfition  dumisied  %01'th  co$(4. 

SoBcitoce  lor  the  trutee  in  baokroptoy,  Sugdm  Jt 

BeBtSbm  tn  the  liquidation  of  tbe  eompany,  ftrlh 


OToud  of  Api»Al. 

From  County  Court.  , 

(A.  L.  Smith,  Eipby,  and  J  DeO.  17. 

CoUms,  L.J  J.)  ) 

LowB  V.  PiAHflOir.  (a.) 

Muf<f'r  'III'!  Strrai't — I:'m]il">/ri]i  nt — ''  Arriilrut  arising 
out  '•/'  ij/ii/  in  the  rourae  of  the  einployment  " — W(/rk- 
m'-:r<  r„,n/:-  HMtion  Jef,  1897  (OOlSl  r»et.  cw  87), 

i,  1,  ..ih-^ii  flo)i  1. 

A  witrkmuu  leoi  nnpk>y<.d  iu  }K>lttry  ivorks  to  mukt 
Ihr  clay  into  liulh,  aud  to  hund  Hum  to  u  woman  who 
ii<u$  «<  work  at  (i  viathiut  fnonldiuij  the  c/ay.  The 
workmuii  Aua'  nothing  to  do  with  the  viachitie,  and  WUt 
rxpnadu  told  not  to  iuter/tre  with  it,  Tht  w/rkmatt, 
while  ttt  fwmuftt  was  tem/forarily  eissiit  ^mm  lAe 
imchitie,  atU  inj'f'  I  t<.,  ' '-a>.  it,  <indkil  klUtd  WM  cMl^ 
in  thf  mui'hintt y  aitd  tUfUitd. 

//rid,  that  the  wcident  did  not  urine  "nut  of  and  in 
the  conree  «/  the  emptoymeid "  wit/uH  seciivn  I,  aub- 
Kidivn  1,  of  the  W»rhnen'«  Competuotum  Act,  1897, 
an<l  thiU,  ik«re/ure,  the  tmpb^er  w(u  nU  liabU  to  pajf 
ci'tnjrtnatUivH, 

Appeal  by  the  defendant  from  the  decittion  of  the 
judge  of  the  Cbeeterfield  County  Court  upon  pro» 
ceedings  tehen  by  the  plaintiff  the  respondent  to 
recover  compensation  UDOer  the  Workmen's  Com- 
pensation Act,  1897. 

Tee  ti]ipelluLit,  Pearsoi..  i  the  owner  and  occupier 
of  certain  pottery  works,  being  a  factory  within 
section  7  of  the  Workmen's  Compensation  Act,  1897 ; 
aud  the  respondent,  Lowe,  was  a  boy  of  tbe  age  of 
fourteen  years  in  the  appellant's  ewplnyment.  The 
respondent  was  employed  in  tbe  pottery  works  to 
male  clay  into  balh.  tu  put  tbe  balls  iuto  a  mould, 
mid  hand  the  mould  to  a  woman  who  was  at  work  at 
a  machine  moulding  tbu  clay  iutu  jars  and  other 
articles.  On  the  machine  were  two  uuues  revolving 
in  opposite  directions.  ExprtMis  orders  w««re  gives  to 
tbe  boy  not  to  interfere  with  tbe  machine;  and  the 
evidence  showed  tbat  if  the  machine  wanted  cleaning 
it  was  the  duiy  of  a  particular  workman  to  clean  it. 
V])on  the  <iay  in  quetii  >ii  the  woman  who  was 
working  at  the  macbtne,  being  in  want  of  clay,  weuc 
away  to  get  some,  and  tho  reapondeut,  in  her  absence, 
attempted  to  clean  the  ooues.  when  the  iiugen  of  hie 
right  head  were  caught  in  tbe  maohlne,  and  two  of 
his  fingers  were  injured.  Upon  a  claim  by  the 
respondent  for  compensation  under  the  Workmen's 
Conijieii'^atton  Act,  1897,  the  couiity  i  nrt  judge 
found  as  follows:  "(1)  Course  of  hi«  employment. 
1  decide,  though  I  find  as  a  fact  it  was  against 
rulee  that  the  piai&tiff"— the  present  req>ond«n.t'~ 
"  should  clean  the  conee,  and  that  be  attempted  to 
clean  thorn  knowing  tbat  it  was  not  his  duty,  yet  that 
the  injtiry  was  received  by  an  accident  arisiut;  out  of 
bis  employnicnt."  "  ('2}  Though  I  find  as  a  fact  that 
be  knew  it  watt  against  orders  for  him  to  clean  tbe 
cones,  and  that  he  went  about  the  cleaning  in  a 
oarelses  and  reckless  mamer,  yet  that  the  j^hitiff 
was  attempting  to  clesD  tbe  oonee  with  ttie  view  of 
fiirthfiriiij^  the  work,  and  that  his  conduct  did  not,  in 
my  opiniou,  aiuount  to  .seiioua  and  wilful misoouduct." 
He  assessed  tlie  compensation  at  2s>  *  WSSk  fioai 
fourteen  days  after  the  accident. 

C.  A.  Ru9S<ll,  'j.V.,  and  Ktherington  8mUk^  for  the 
appellant.— The  accident  did  not  arise  "  out  of  and  in 
the  ooui-se  of  the  employment"  within  section  1,  sub- 
seetlon  1,  of  the  Worsmn's  OoBpranitlon  Aot,  1897. 

(a.)  Beported  by  W.  F.  Bamit,  Esq..  Barrister- 
at-Iiawi 
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Coiriu  Ok  Ai*i'.    LOWK  v.  Peak-ox.— In-  kk  If  vlii'ax  COMMJBBaAI.  BxstK  axv  Wood.    Covbx  Og  AXP.  j 


Xbe  mpondent  W9»  ttwenly  forbidd«u  to  inierf era 
with  the  nuwhine,  and  uierefora  h«  «m  aetiiigoiitaide 

the  Fcopo  of  his  cmpldyiiieut  wlieu  he  attemj.toil  to 
cletku  It.  To  briiip:  i\  case  withiu  the  above  wor.ls, 
the  workciaii  must  b<-  engaged  in  doing  that  which  hi- 
was  employed  to  do  or  something  incidental  to  it. 
A  servant  cannot  make  that  a  part  of  his  employ- 
ment  whiob  bis  muter  ha»  not  emgloftd  him  to  do. 
The  qiMfrnm  whether  the  respondent  thought  that 
he  was  fnrtboring  his  ma»tt  r'n  work  by  cleaning  the 
cones  is  not  material  iipou  th«  point  whether  the 
accident  arose  out  of  and  in  the  course  of  the  employ- 
ment. As  botwPMi  master  and  sprvant  tbr  Imttrr 
4MUanot  extcitd  th"  scope  of  his  employiuciit.  by  doin? 
what  he  tbinlu  will  farther  his  master's  work.  Thin 
aat  of  the  respondent  was  nn  modi  outside  his  etnploy- 
ment  as  the  a<  t  of  tlio  rosjM nul«>tit  in  Smil/i  v.  hn-ra- 
thire  and  1  Vir/.'/i/cr  Ilaihvtiy  ('«.,  tihii  p.  1  [189i»] 
1  Q.  B.  HI. 

They  also  referred  to  Engtibari  v.  FarrQttt,  45  W.  U, 
179,  [1^7]  1  Q.  B.  240. 

The  TCipoadeDt  did  not  sppoar. 

A.  T...  Smiiii,  T,.T. — In  my  i>jtiiii'iii  tliis  dtiiHinn 
cannot  be  upheld.    This  boy's  hand  was  injured  while 
he  was  employed  at  a  factory  within  the  meaning  of 
isotioB  7  of  the  Workmen's  Coropeosatioa  Act,  1697, 
and  the  qtgiestioD  we  hay*  to  mtennine  is  whether 
the  injury  was  caused  "by  accident  arising  out  of 
and  in  the  court*'  of  the  etiiploynieut  "  within  tho 
uieitiiiiig  of  section  ],  sub-section   1.  of  tlie  Act.  I 
wish  to  state  at  the  outset  tliat  tho  present  is  not  a 
case  of  a  workman  doing  something  m  an  emorgoncy  | 
altogether  outside  what  he  is  empuived  to  do,  and  I  ; 
dedre  to  rcssorve  my  opinion  upon  tnat  ease  until  it  . 
arises.     Thn  boy   here  was  en  ^apced   on  manual 
labour,  his  duty  being  to  make  clay  balls  and  to  hand  I 
tiiem  to  the  woman  at  work  iit  the  machine.    He  had  ' 
nothine  to  do  with   the  machine.     He  bad  boen 
expiMUy  told  not  to  touch  it.    In  spito  of  those 
n^MW  ocdars  ha  meddled  with  the  nMokine^  He 
attempted  to  dean  it,  and  was  injiired.  It  was  no 
part  of  his  duty  to  ilemi  it.    The  h'jinird  rounty  I 
l  Ourt  jmige  hds  foaiiil  ihat  the  lx>y  was  not  guilty  ol  i 
serious  and  wilful  misconduct,  bte-iuse  what  lu-  did  l 
was  with  the  view  of  furthering  the  work.    That,  j 
however,  canaot  affirat  the  question  whether  or  not  | 
the  aoddent  arose  out  of  and  in  the  course  of  the  i 
eniploymeot.   A  master  may  well  employ  a  boy  of  I 
this  age  to  mH^i>i  bulls  of  clay  and  hand  fliem  to  thn 
woman  at  the  uiiichiue,  whereas  it  is  a  very  didVrtiut  j 
thing  to  employ  him  on  that  which  will  bring  him  ' 
into  <!nntact  with  the  machine.    T  base  my  judgment 
upon  the  fti<  ts  thnt  the  boy  w  t-^  mily  employed  to 
make  the  day  bitlis,  that  he  hud  nothing  whatever  to 
do  witli  tho  inarhine,  that  he  wa.s  exj)re8aly  ordered 
not,  to  inlerf*  nr  with  it,  and  tlmf  be,  knowiiig  of  tlinse 
orders,  dixobeytd  theoi,  and  in  consequence  was 
injured.  The  iippesl  must  therefore  ha  aUowad. 

I'toiiv,  L.J.-  -Tlii.s  is  a  jirix  epdintr  by  an  infant  to 
recover  coui]it'nsation  untirr  the  Workmen's  Com- 
pensation Act,  IS[>7,  and  the  infant  is  not  rppr»'sented 
on  this  appenl.  Tberelore,  in  accordance  with  the 
traditions  of  the  Court  of  Chancery  that  the  judge 
should  t;ilie  I  \i>-  fliitt  t)ic  iiitcK  >'s  of  tho  infant  are 
not  thereby  pn-judiced,  i  havt'  tofsttd  as  closely  as 
I  could  the  argument  aadres.sed  to  us  on  behalf  of 
the  appellant.  With  all  possible  care  on  behalf  of 
the  infant,  I  cannot  find  that  the  employer  is  liaUe 
in  this  case.  Wo  know  what  the  infant's  duty  at  the 
factory  was.  His  duty  was  pimply  to  make  the  clay 
balls  uml  tf)  linn  i  lliem  u>  the  •.vinnjiu  who  Wiis  work- 
ing the  machine,  and  he  was  exprcMdy  warned  not 
to  meddle  wfth  th<*  rnvshine— that  »  to  saf,  ha 


was  not  to  clean  the  machine.  The  operation  of 
cleaning  the  machine  wa^  not  entrusted  to  the  woman 
who  was  wtikiuf;  nt  it.  tliat  duty  "ociu^  eiitrusti'd 
to  Hiiother  aut,  who  Iruui  hitt  experience  wo  old 
b^  mote  likely  to  do  it  »afely.  For  that  puipoaa  ione 
knowledge  of  tiie  machine  and  of  the  way  in  wliidk 
it  should  be  deansd  was  neosasaty,  whereas  this  lad 
kuew  nothing  about  it,  and  directly  be  attempted  to 
clean  it  he  was  involved  in  difficulties.  In  my  opinion 
the  accident  did  not  arise  <.ut  of  :»n  1  in  the  .-  .arse  of 
the  employment  within  the  meaning  of  section  I,  sub- 
Reation  1,  of  the  Aet. 

Coi.UXS,  L.J. — I  Kill  (  f  the  <«4mf  opinion.  If  w^ 
were  to  hold  the  employer  liuhle  on  the  fai  t*  of  this 
cii^e,  we  should  have  to  rut  oat  of  sectii)n  1,  sub-seo- 
tinn  1 ,  of  the  Act  the  words  "  an.'^ing  out  of  and  in  the 
course  of  the  employment."  It  is  not  tlie  meaning 
of  those  words  that  the  emplover  is  to  be  liable  t^oa 
mere  proof  of  employment  and  injury  to  the  work- 
in:in.  liut  the  iiccident  wliieh  causes  the  injury  luant 
Hi'isti  uut  of  Mid  in  the  course  of  the  cuipluyuiuut. 
We  ninst  ascertain  what  the  employment  w«!4. 
\M)cn  that  has  been  asoertained,  it  clearly  excludes 
the  act  of  the  haf  in  attempting  toelean  the  machine. 
His  employment  was  to  i>erform  a  purely  unskilled 
pioce  of  manual  labour,  and  bad  nothing  to  do  with 
tliR  machine,  ai-d  if  he  eho.se  to  meddle  with  it,  and 
was  injured  in  cQn9e<]uence,  the  accident  coold  not  be 
said  to  arise  out  of  vtA  in  the  ooona  of  tho  ainplt^- 
ment. 

A/'prnl  aUitirtil. 

Solicitors  for  appellant.  St,  rnUt  iion,  Parkt*,  lut 
■/•"sa  if*  AfidiUHou,  Obestrrfield. 


Nov.  2S.  2». 

D.x\  12. 


From  (Jhan.  Div. 
(Lindley,  M.K.,  and  Chit ty  an 
Vaughau  Williams,  L..J.J. 

In  re  Halifax  Commehcial  Bank  and  Wood.  («.} 

renior  and  pnrckam'  of  land  —  Aoff  i^-detd — 
.Secondary  toidtnee^  «sAa(  rtqtured,  and  at  what 

lime, 

Whrre  a  deed  forming  part  of  the  vendor**  Uile  Co  lamd 

in  /(isf,  the  piirrfioser  Can  neverthde^i  be  ounjiflfed  to 
roinfiltte  if  lie  ia  fitrnithed  in  proper  time  tcilh  satit- 
^J  /  ■   H.'ffia  v/  its  routcttts  and  of  ilt  due  execution. 

iiryttiit  i;  Busk,  4  lluss.  1,  and  Moultun  v.  Edmooda, 
8  rr.  A',  lo.l,  1  J)>'  a.  /'..l-  j.  2\0. /Mowed. 

Ili4  evidence  noi  jtroductd  tiil  afyer  M«  Itme  for  cum- 
]MitM  htt»  expired^  and  ihe  purdiater  hoe  proiKrrh/ 
issued  a  suiDmoiis  claimiuif  a  declaration  that  the  frudnr 
hiii  u»t  shi-icii  a  ijofnl  title,  ij{  /<w>  fate  :  and  rvidrnce,  in 
otJicr  rtspri-ta  Miti»/<iriuri/,  which  fnii^  f'l  thf 
e.i  eculion  of  out  mdV  rial  di  td  hy  ii„e  iir<  emiry  partt/,  •« 
iitMiiJ^h-it  i)t. 

Ihdnwi  of  Stiriing,  J.,  uffimmi  ( Vanghan  WiUlMaa, 
L.jr.,  dnUtanto). 

Appeal  from  Stirling, 

The  material  facts  are  suiiiciently  stated  in  tb« 
judgment  of  lindley,  M.R, 

^.  mid  /'/''''.   .  for  t lie  vendors,  wh<^> 

ii|  ]H  ;iled,  rtstirre<l  to  the  Yorkshire  itegistries  Act. 
l^•>l  1,17  &  48  Vict.  c.  .'»»h  ss.  i>,  G,  8,  «,  14,  |5 
(re{>eal«d  by  48  &  4»  Vicf.  c  2<i),  22;  D^rt  on 
Vendors  and  Pnnshasers,  0  ed.,  toI.  1,  p.  l.')9 ;  Brvmid 
V.  /.'//«/.■,  4  Buss.  1  ;  S,i.l/:,r  v.  W,  /  ,  1  II.  L.  C>\<». 
W.ild,,  V.  >inn,.        W.  U.  (>7«.  L.  11.  JO  K>^.  '2:is[ 

(0.)  Beportedby  R.  C.  Mackenzib,  £Uq.,  Barriat«r- 
at-Law. 


Digitized  by  Google 


?«IXLTO.  THE  WEEKLY  REPOliTER. 


195 


COUKT  Of  APTXAJU 


Ik  us  Haui'as  Commbrcial  Bakk  ajto  Wood. 


L  yriLEY,  rtferred  to  Fry  ou  Specific  Per- 

ruraiatce,  j  ed.,  j).  170,  where  Uniaui  v.  Itufk  u  tiled 
«  an  authority  uguinst  tlm  vwudors.  VAi  ciiiAX 
Wiixi.ois»  L.J  ,  r^erred  to  Moaltvn  v.  tMiuun(l.<, 
iW.  B.  153,  1  D»  O.  F.  &  J.  246.1 

Fu'tf':,  I'.C,  and  /i'.  ^  J'lrk'f,  for  thi^  jiiircljaser. 
—The  reudun  n«3ver  gave  sutticient  evirieiitw  of  th© 
"xrcutiou  of  the  deeds  ;  certainly  not  before  the  18th 
of  March,  1898,  when  their  nuunions  waa  iMued. 

They  cited  lirih.lUf/  y.  U'oodhouar,  1  Car.  ft  K.  647 ; 
Ikrt  OD  Vendors  and  Parcbaaen,  6  ed.,  vol.  1,  p.  .'I'j.') ; 
ttd  section  31  of  the  Yorkshire  Begiatrius  Act.  IHS^i. 
[Vaigrax  Williams,  L.J.,  refornd  to  Souibin/  v. 
liutt,  2  My.  &  Cr.  2tt7.] 

THUtiu  repBed. 

Citr.  ado,  riilt. 

Dec  12.  —  LlKDLZTt  M.R.,  read  the  following 
judgment :  The  object  of  this  appeal  w  to  obtain  a 
declaration  that  tho  Halifax  Cnnuuorcial  Banking 
Co.  (Limited)  have  ahowu  &  good  title  to  Bomo 
{itoperty  sold  by  them  to  Mr.  Wood,  in  accordance 
Titb  particolars  and  oonditioiu  of  sale.  The  contnict 
iariale  ia  dated  the  IStih  of  October,  1H!;7.  and  the 
time  fixed  for  completion  was  the  15th  of  November, 
The  porchaeer  was  willing  to  complete,  but  the 
Tendors  could  n  :1  j  r  ''uce  thedt-tils,  tli«'y  litiving  l>een 
nnfortonately  lost  by  their  solicitorH  nftcr  the  contract 
^  been  dgned.  There  i«  no  condition  providing  for 
tkeaoii'piodactiooof  lost  deed*.  But  tJie  mere  fact 
of  flMir  lOM  does  not  wkMe  the  pnrohaMr  from  the 
pfrfcrmance  of  his  contract.  He  can  be  compelled  to 
cocjpltte  if  he  is  furiiishtd  in  proper  time  with  aatia- 
factury  secondary  cvidtnco  of  the  lost  dotiimeutH. 
This  was  decided  in  Brt/nnt  v.  Bmk  and  Mouikm  v. 
ydvtonda.  Hie  fourth  condition  of  sale  docs  not  place 
Mr.  Wood  in  a  better  pontioa  m  this  nqwottbMX  any 
otha-  pnrchaser  if  the  oootenti  of  mt  deeda,  ic- 
dr.diDe  tlif-ir  rocitals,  can  \iv  satisfactorily  pro%'ed. 
F  a  fong  time  the  purchastr  insistod  that  tiotliingf 
•lurt  itf  the  prodviition  of  the  original  deeds  would 
toUtfy  him,  and  ou  the  l&t  of  D(>c<>mber,  1697,  his 
coiidtors  wrote  to  aay  that  if  the  deedH  were  not  pro- 
doasd  and  tba  titla  found  to  be  aatisiactory.  and  the 
Mttar  oosnpleted  hefm  the  end  of  the  year(lRf>*}, 
*^  contract  iiiu.st  T)0  considfrod  at  an  end.  TIh^ 
pttriia*i-r,  however,  did  not  at  tho  end  of  the  year 
mtiat  ujon  having  his  dej»osit  back.  The  vcmhus' 
wiiciiors  still  hoped  to  tiad  the  de^ds,  and,  if  they 
coald  sot,  tbegr  psopoied  to  supply  the  purchaser 
with  Mtialaotot7  aaeondaiT  avideace  oi  tham.  Cou- 
dAmUa  ooiieapoadenoe  took  plaoe  on  this  snbject. 
The  efTect  of  this  correspond  en  c(?  was,  in  my  opinion, 
'n  ^arge  th»^  time  for  completion,  and  to  ^ive  tho 
T't-lMrs  still  fiuTti'  !  timo  from  the  end  of  the  year 
!''1<7  for  showing  a  proper  title  by  producing  the 
d««ds.  Onthe20tiiof  December,  1S97,  the  v.  ndors' 
■elicitara  aent  aome  ataftntoiy  dedaratlona  by  Pox, 
Weodhead,  and  Btrnut.  These  deolaratioiM  referred 
Vi  and  verified  a  prinfpil  abstnu-t  of  thr  mipiinp  dcfd?;, 
Skt.d  th«»  abstract  is  so  fnll  its  to  thow  all  llie  recitivls. 
I  vtn  •ati.-'tied  thut  the  abstract  is  :i  full  and  correct 
<^^y,  except  that  "whereas"  is  turned  into 
'  r«atiog^i*^aBd  '*daly  mecuted  and  atte»tad"iaall 
dwt  appena  aa  ragards  ttacntioa  bgr  the  peraona  Bamed 
as  partiea  to  the  principal  deed.  Hime  dedanitioaa 
Mid  the  abstract  did  not  jirove  the  execution  of  tho 
'i««d,  and  fell  abort  of  what  the  jiurclmser  was  entitled 
to  have.  On  the  oth  of  FehniHry,  lS!iS,  the  ventlors 
^ffet«d  80  indMamty,  which  was  refused.  Ou  the 
!:ith  of  V^marft  1898,  the  vendors  ofTered  some 
f dither  statntoiy  declarations  "by  the  conveying 
)^ti«  to  the  TOrions  deeds  to  the  effect  that  they 
Mgncd,  sealed,  and  i]elivtre<l  the  documents,  and 
nhibftipg  true  copies  which  they  identify  as  such." 


No  such  declarationB,  however,  were  sent  to  the  pur- 
chaser, probably  because  his  solicitors  wrote  on 
the  -Jtid  of  February,  l^I's,  that  h«  would 
"  strenuously  resist  completion  in  thu  absence  of 
the  title-deeds,  or  praotioally  no  title  at  all. 
and  wo  again  aasart  that  aaoondaxy  avidamoa,  aooh 
.is  you  propon  to  famish,  would  not,  wa  are  lore, 
be  acceptt^d  I'V  a  purchivser  from  our  client." 
There  the  matter  reated  until  the  I  sth  cf  March,  1898, 
when  the  vendors  took  out  a  suiumous,  asking  for  a 
declaration  "that  a  good  title  has  been  shown  in 
accordance  with  the  partienlaca  and  oonditions  ot 
sale."  In  support  of  that  summons  an  affidavit  waa 
filed  on  the  1st  of  April.  1898,  sworn  by  R.  D.  Fox. 
On  thn  Kith  of  April,  Is^)^,  the  purchaser  issued  a 
snwmous,  asking  for  li  dcHihiratiou  "  that  the  vmidors 
have  not  made  out  a  title  in  acoot  dance  with  tho  con- 
f  r  ict,"  and  asking  for  an  order  for  the  return  of  the 
ileposif.  After  this  many  further  atbdavits  were  tiled, 
and  on  the  16th  of  Jun<>,  1,S!)8.  Stirling,  J.,  made  an 
order  on  both  siimraonses,  declaring  that  the  vendors 
"  have  not  shown  a  good  title  "  ULwrding  to  the  con- 
tract, and  ordering  the  vuudurs  to  return  the  deposit 
and  pay  the  costs.  The  secondary  evidence  of  title 
adduced  before  Stirling,  J.,  was  much  more  satiaiao- 
tory  than  that  which  the  vendors  had  prodaoad  to  the 
purchaser  before  the  vendors  issued  their  sumnUMIB. 
But  Stirling,  J.,  did  not  dismiss  the  vendors'  ainn- 
moiis  on  the  short  ground  that  thi  3-  Im  1  not  shown  a 
good  title  before  its  date,  lie  cxammed  the  further 
secondary  evidence  of  title  adduced  in  opposition  to 
the  purohaaer's  summons,  and  decided  against  the 
▼etidora,  even  on  the  additional  evidaaee.  Onda  waa, 
in  Tuy  opinion,  too  favourable  to  the  vendors.  Tha 
purchaser  had  a  ri^ht  to  say  that,  the  vendors  not 
having  shown  a  g  I  '  itle  within  a  reusonnble  time, 
he  (the  purchaser}  was  nut  bound  t>o  wait  luuger,  and 
waa  entitled  to  be  discharged  from  the  contract  and 
to  have  back  his  depoeit>  I  see  nothing  iu  the  corre- 
spondence or  in  iJta  conduct  of  the  purchaser  to  deprive 
him  of  that  ripht.  In  my  opinion  the  evidence  adduced 
by  the  vendors  licfore  the  purchaser  issued  his  summons 
was  Tiot  suclt  as  the  jiurcli.isi-r  could  be  compelled  tcy 
treat  lis  satisf:urtory.  This,  iu  my  opinion,  disposes 
of  the  casts  iu  bis  fovow.  Tie  cannot  be  compelled  to 
give  further  time,  as  atuple  time  had  been  given 
liefora  he  took  out  his  summons.  The  avidiBnca 
adduced  since  is.  however,  still  defective  as  regards 
th«  exe<:utioH  of  the  principal  conveyance  by  one 
imp'irtint  party— vi/.,  Krances  .Tane  Jarvis.  This 
was  trankly  admitted  by  the  vendors'  counsel.  The 
memorial  registered  in  the  Yorkshire  Registry,  on 
which  the  vmdoia  relj  for  aopplyioK  the  dafeot.  doea 
not  prove  the  eseention  of  fne  deed  enrolled  hy  all 
the  persons  nfiinod  as  parties  to  it,  nor  by  Frances 
Jane  Jarvis  in  particular.  The  appeal  ought  to  be 
dismissed  with  costs. 

CniTTY,  IhJ. — am  of  the  aame  opinion;  and  I 
agro«;  with  the  Master  of  the  Rolla  aa  to  boHi  tlie 

^jjrniind'*  he  has  given.  The  two  authorities  cited, 
Jh-iftiid  V.  nii-.h  and  .\f(mUou  v.  K^mimiU,  show  that 
tho  court  may  force  the  jnirchaser  to  take  the  title 
upon  secondary  evidence  proving  what  were  the 
contents  of  those  deeds,  and  that  the  deeda  were  duly 
iriamped  and  duly  oieoated.  But  in  my  opinion  the 
aeoondary  evidenoe  prodneed  ought  to  oe  dear  and 

cogent.  Without  citsfin;^'  any  r.  th<tion  npon  those 
two  authorities,  it  la  ijuite  certain  that  to  some  extent 
the  purchaser  is  put  in  a  worse  piositioii  than  if  he  bad 
the  deeds  delivered  to  him,  or  had  }jro|>er  covenants 
or  aoknowlcdgmenta  for  tiiair  production.  He  is  in  a 
worse  position,  baanvia  on  a  sale  ha  would  have  to 
make  spedal  eonditimia  to  protect  htmaelf.  Therefore 
I  say,  without  disputing  tho  antlioiity  of  those  cases, 
that  the  secondary  avideuce  ought  to  be  clear  and 
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cogent,  so  tbat  the  pnrcliHst  r  may  mtuiit«in  his  title 
a^innt  nil  tho«n  who  nuiy  att^k  bitn.  In  this  ome 
it  is  quite  phiiii that  on  the  18th  of  Mjirch,  1898,  when 
tlie  vendors  took  out  their  summons  for  •  declaration 
thai  they  bad  diown  s  ^ood  litte,  tb^  had  not  given 
ii^iifaotory  aeoondairj  efrcdenoeb  That  wa«  admittod 
in  this  oonit  by  tbeir  oonoaeL  Hiere  was  isoine 
delaj'  Wfnrn  the  ]iiirchH.Sf r  took  out  his  suiniiioiif  in  flic 
foUowiuK  April,  Mid  ui  June,  when  the  case  cjunc 
bfforo  .Stirling,  J.,  tho  <v  id  once  was  admitted  not  to 
be  complete.  Stirling,  J.,  thought  it  right  to  give 
the  vendors  !>oine  f  I  irtlier  t  i  nn>  to  complete  tbeirflridiwoe. 
In  that  I  think  Stiriin^,  J.,  gave  a  direction  ton 
laTonraMff  to  tb«  Tandora,  for  the  time  hnd  then 
arrived  for  finully  closing  tho  niatt*r.  Thf  tini"  for 
oompletion  w»s  the  l.>th  of  NovemlMT,  18i*7.  On  tiit- 
Ist  of  December,  1897.  the  purchaser  gave  a  notir id 
determine  the  (contrast ;  but  that  uotioe  waa  plainly 
waived  by  the  t-orrespondAnce  which  eiwu<M9.  Then 
the  Tendors  had  to  p<x)duce  sntiafactnry  socondury 
evidence  on  three  points  I  have  mentioned.  The 
deeds  wcro  n^t  oM  il.'c  is  !iic  oLL  st  \v;is  (luted  in 
189i{ ;  and  thera  ought  tu  knvo  IxHm  uo  diAicuIty  in 
procuring  the  required  evidence.  It  appears  to  me 
that  a  case  of  this  Aort  oaght  to  bav«  been  oloared  up 
by  prc^r  evidence  before  fb«  timewbetith«  aummuns 
oama  on  before  Stirling,  J. 

Passing  from  that  point — though  I  think  tlmt  in 
the  ciri  luiistancos  it  is  futtil  ti>  th^  vfU'lnrH'  cjihc  I 
find  that  uu  the  second  oocaiiion  Stirliug,  J.,  held  the 
vendors'  evidence  to  be  insuftideut.  Now,  where 
the  learned  jnd^  below,  after  carefully  cwnaidenng 
tba  eridenoe,  bald  it  to  be  insniBdMit,  I  ahdabl  pause 
before  I  dissented  from  his  view  ;  the  puriba.s«^r's 
contractual  right  being  to  have,  not  only  the  best 
evidr  iK  f  liviiilnbli-,  but  cogent  evidence.  But  I  pasn 
that  by,  because  I  think  that  the  vendors  have  now 
failed  to  show  by  sufficient  evidence  the  execution  of 
the  deed  of  by  Mta.  FranoM  Jane  Janria. 

That  ia  »  ptdnt  which  ought  not  to  be  left  to 
inference. 

For  these  reasons  I  think  the  appeal  ought  to  \h- 
diswivsed . 

Vauohan  Williams,  L.J.— I  agree  in  the  result. 
beeauBo  according  to  my  view  tbia  i>  really  a 
question  of  what,  for  shortness,  I  will  call  Ch:ini:f  iy 
practice;  and,  as  the  other  members  of  tlie  court, 
who  are  much  more  competent  to  decide  NiKh  a 
question  than  I  can  poasibly  be,  tell  me  that  iu 
accordance  with  those  rules  of  practice  this  is  a  case 
in  which  thA  vendors  have  ao  failed  to  perform  th«ir 
obligation!!  at  die  proper  time  that  there  ongfat  to  be 
un  order  against  them  both  on  their  own  originating 
8innni'>nB  iiud  on  that,  taken  out  against  them  by  the 
purchaser,  I  assnnt  to  flie  jtiilsftncnr.  Rut  I  ttiink  I 
ought  to  state  why  it  is  that,  apart  fr.  >in  any  question 
of  what  the  prat'lice  may  be.  I  sli  luld  have  hesitated 
to  arrive  at  this  conoluaion.  As  to  the  law  laid  dovm 
tn  Bryavt  r.  Buik  there  is  reatly  no  doubt.  The  loat 
of  the  deeds  does  not  prevent  th»»  vendors  from 
supplying  that  loss ;  by  giving,  first,  suiiicient 
C'vidrncc  i)f  flu-  KiHs  ;  ind  tlicti,  ■secondly, 
sutbciunt  evi»l*'ucts  of  the  »»xeciition  of  those  deeds 
which  have  bien  lost.  The  vendors  delivered  an 
abstract,  and  then  the  question  arose  betwem  the 
▼endora  and  the  pnrohaeer  aato  whether  or  not  the 
pun  hiiaer  was  i«till  bound  to  CArry  out  tho  contract, 
tiiuat  l«^ed8  h.ivmg  been  lost.  The  purchaser's 
position  wuH  thiit  (le  whs  not  bound,  winle  tlie 
Teudors,  relying  on  Dryaut  v.  /ix^/V,  said  that  he  was. 
Ekom  the  btiginning  to  the  end  of  the  correspondence 
tiwt  mm  tSe  oofy  qoeition  th»t  ma  laiaed.  Of 
oouraa  the  doty  of  the  vendor  b  not  merely  to 
r?f>b>pr  nti  fibstraot.  but  he  has  to  verify  bis  abstract. 
Now,  this  objectii>i.  Uci  ^'  t  ikeu,  the  vendors  did  send 


to  the  purcbaH^T  certain  ''vidence  of  the  loss  and 
execution  of  tb«<*ti  detxU.    it  uuw  turns  out  th%t  th'il 
evidence,  even  when  suupleuiented  by  the  >ttli>iitv)t8 
read   before  iitirhng.  J.,  is  defective  in  that  the 
execution  by  oue  material  party,  FranoM  Jane  Jarris. 
isfnot  (I  agree)  sufficiently  proved.    But  that  it 
not  the   matter    which  was  in  dispute  between 
the   p(irLie«.     I   take  it   that   the   object   of  the 
VentlMr  and  Purchaser  Act.    18T4,   is  to  itimpiify 
and  cheapen  procedure.     .^i^art  from  that  Av:C  oi 
Parliament  I  take  it,  from  the  vvry  caae  of  Brpaai  v. 
Ii><4;  itself,  that  if  there  had  been  an  action  f^ 
K]>eii5o  pi-rforiuanoe,  and  the  pmrchaser  bad  set  up  as 
a  (b'feiu:.'  that,  havinji  ri^jjArd  tv\  thelo««  of  the  dei'ils, 
h'- Wiv*  not  txi'.md  t  >  c-:»rniil'-r<'  ,  if  th  it  ju-'sti  ii  !i  i  i 
i>  I'll  tri*.>daud  d»cid<Hia^ainnt  him  in  onliuary  course 
•  here  would  have  been  a  further  inquiry  for  the  very 
purpose  of  veiifyiQ^  the  vendor's  title ;  and  when,  as 
here,  the  prooedure  la  tinder  the  Vendor  and  Purchaser 
Act — altliouph  uo  doubt  tho  summons  they  hriv^  taken 
out  is  in  till'  most  general  terms,  that  it  mij;ht  b& 
do»,ido<l  tluit  ihry  had  a  good  titU'  —  it  'loos  3>'eui  to 
me,  having  regard  to  what  1  have  read  aud  Xtt^a  told 
as  to  the  practioein  vendor  and  purch>iser  summonses, 
that  that  sommons  ought  not  to  be  heard  without 
auy  defiidtion  of  the  rml  question  which  the  parties 
in\-ite  the  conrt  to  decide.    Tho  matter  ought  not  to 
be  brouglit  iu  a  wliolesalt:'  uianner  before  the  judge, 
but  the  parties  oupht  somehow  or  other  to  dt-tiue  the 
question  which  ut  really  to  be  raised.     Iu  retpect 
of  this  {larticular  abstract,  I  say  a^in  that,  as 
far  as  I  undentand,  the  only  qoeaUon  really  at 
iasoe  between  these  partiea  when  they  weat  belote 
Stirling,  J.,  was  the  question  of  the  efftct  of  ^? -i/  "  ' 
V.  Uiuk.     In  thosn  eirciunsttitces.  apart  from  iUiV 
question  of  tlie  practice,  I  .'♦hould  have  thought  that 
it  would  have  been  mere  waste  of  money  for  the 
vendors  to  produce  further  evidence  after  the  par- 
ohaaer  had  in  the  moat  deoided  poaaiblo  manner 
said  that  evidenoe  of  the  loss  and  eseuntion  of 
tbo!*(   deed.s  Would  bo  of  uo  use,  because  he,  the 
])urijUa«tir,  wculd  not  acjep'.  it.    I  think  it  would 
hav><  been  a  right  and  convenient  c-ourse,  if  any 
I  question  waa  raised  as  to  the  snffidenoy  of  the  verifi- 
'  cation,  as  to  SOmO  small  part  of  the  title,  to  givn  tba 
vendors  an  opportimity  to  ooROOt  any  d«fiiaiflncry 
which  the  parchaaer  alleged  in  tlie  verification.  Here 
htMilb'ged  iioi»e  whatever,    ITis  objection  was  i»ot  to 
thi-  <lctnil.s  of  tho  evidence,  but  was  au  objection  in 
princi[»lf  that  hf  conld  not  Ij<'  c'>iupelli'<l   to    t  irry 
out  the  purchase,  having  regani  to  the  loss  of  the 
deeds.    It  is  to  be  remembered  here,  acoonling  to  my 
view,  that  tlie  Tendon  oaanot  be  ohatgad  witit  any 
hichn  or  dday  in  this  matter.  Nothing  ooold  be  done 
for  Ihi'  completion  or  oarrjing  out  of  this  contract 
ui>Ul  tins  objection  in  {jrint  ipb-  to  the  whole  obligation 
of  the  purchaser  had  hooi»  di-terMiine  1. 

I  PTitirely  agroe  that  if  at  tiie  heatiujf  before 
Stirling,  J.,  it  was  the  vendors'  duty  to  come  pre- 
pared with  verifloatiou  of  every  deUiil  of  their  title 
they  have  failed  to  do  to.  I  most  aasnme  llint  it  is 
not  riglit  they  .should  have  any  opportunity  of 
correcting  this  mistake.  I  concur  in  tho  <ltH-isi<m 
witli  tho  greatest  rt»luct.inc-,  ln^rtuse  I  think  that 
upon  the  real  qaeetioa  which  was  rained  as  to  this 
title  the  vendors  were  absolutely  and  entirsly  right. 
.  In  these  obownstftnoes  I  am  sorry  to  have  to  concur 
in  a  judgment  wbioh  in  eiitiBeqn«>noe  of  this  p«tty 
defect  throws  upon  the  vcnd  jrs  nor  only  fhc»  loss  of 
their  right  to  have  this  coutraut  earned  out,  but  islaw 
the  ooat*  of  these  proceedings. 

Solicitors,  Viticmt  A-  I7«"rt<,  for  Norili  ,t-  .Sams, 
Leeds;  Ftrj  d:  Co,,  for  Duw»ua  tt  ClMpatan,  l^e^dm. 
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Ih  bk  Pkkbt  ALMsnousBfl. 


Court  ok  AppKvr,. 


I 


Oct.  31; 


From  Cban.  Div. 
(Itodley,  M.B.,  and  Chitty  aod  v       »^  .  «  i« 
V*ughaa  WiUiams,  L.JJ.)     )  *»  "* 

In  r6  Perky  Almshouses. 
In  re  Ross's  Charity,  (a.) 

Chtinitf—KtdesiaatiMl  rharity — *'  Menxbtruj  Church  of 
Euglaiui  as  tuch"-  Appointment  of  irusttea — Local 
Qovenment  Aa,  m-k  (iMi  d:  57  VicU  c.  73),  M.  14, 
19. 70.  75. 

lu  re  Perby  Almshottses. 

Hu  /omder  a  charity  rtq^rtd  (Aaf  tht  al^eeta  of 
9  ^MuM  he  medtd  from  who  thowd  heme 

'1)  rtf)u!ar!i/  utfrmU'l  fHi  inr  nm  ire  at  the  parith  churrh 
for  a  jLced  jKriud ;  (2)  int  u  fiurtakere  of  the  Holy 
Ctunmunion  ;  (3)  lived  a  godly,  righteous,  an-l  snhr-r  life, 
U>  the  glory  of  OotTa  holy  Name ;  and  thai  the  trutteei 
ihould  be  memberi  of  the  Churrh  of  England. 

Udd  [affirming  Starliog,  J.,  46  W.  R.  3G0 
[1S98]  1  Ch.  391),  that  thit  wat  a  charity  for  the 
•r.'mt^r-  <  f  Ihf  Church  of  Fnghiwl  "  ns  Kwh  "  ; 
at^  U4ts  therefore  an  eccletiaatioil  cltarity  within  the 
mtaning  of  ttdion  75  of  the  Local  Oonrrnmrnt  Act, 
ISM;  and  that  thtr^ort  the  pan$h  council  had  m 
futer  to  a^ohd  new  iratUet  wider  aerfion  14  of  fAe 
mmAtL 

In  re  RoSS'S  CHARITY. 
A  Matrix  diar<jr:l  rrrtain  lands  with  the  (Htyment  of 
a  «  gear,  io  be  paid     a  certain  datf  aatuud^  to  i/te 
dtmrtkwardene  of  A.,  to  he  laid  oat  hy  them  in  the 

yurtha-r  of  clothing  t<i  Ic  'jiirJi  f<.  s/'..  titnl  yoor 
ifijofci  tjf  tlic  auid  ^riih  I'.'hom  Ihvy  i-ii<Mild  judyc  to  be 
tke  ffrufirreit  objects  /<;  rccn  rt  the  same,  {v,th  preference 
fe  thcte  who,  not  beir^  disabled  bjf  infirmity  or  tiekntte, 
MM  moH  amstant  in  lA«*r  oCfandiiUM*  «n  the  jwtiUc 

tftrirtt  rf  th'  Church, 

Held  {ujirmuig  North,  J..  -H)  W.  R.  27  [1897] 
2  Ch.  397),  that  this  tcaa  not  an  ecclesiastical  charity 
tnlAtt)  the  meaniny  of  eeetion  7d  of  the  Locai  Qovern- 
ment  Act,  1894.  md  that,  Hur^ore,  umler  metUm 
U  (2)  of  that  Act,Ae  potver  to  appoint  new  fruiim 
WM  vetUd  in  the  parish  council,  and  not  in  Ut« 
dtmtkmrdene. 

h'  ri  Perry  Almshocses. 

Appeal  of  the  Qkmnitir  ComminionMi  from 
Stirting,  J.  (r«ported  4ft  W.  B.  SOO  [18981  1  Ob.  m). 

The  chwnty  was  foiiii'lf^d  hy  au  indenture  dated  the 
31st  of  July.  I'^.jl,  wht-rtby  Mrs.  Miiry  Ann  Jonec 
oonvcvf'd  t'l  tli'^  r<'<  tor  of  ^^  iiitfrlioiirne  ami  <ithfr 
tru»t«i-ii  a  pi«4o«  of  liuid  aiid  teu  cottage!^  then  iu  courHb 
of  erection  to  hoM  upon  traitt  for  the  benefit  of  tb» 
ag«d  poor  of  tlkB  parish  of  Wintwboomo  "  who  not 
Mmg  let  by  sidmtM  or  some  other  iirg«nt  oame.  ihall 
h»Te  attended  divinn  sfrvief'  at  tbo  chnri,'!!  of  the 
psrisbof  tht'ir  respective  rcsideuot's  for  tbe  time  being 
vrery  flunday  for  the  lait  tivc  years  ot  tbeir  respfetive 
iirn,  and  hare  been  partakers  of  the  Holy  CommuoioD, 
aod  lived  a  godly,  righteous,  and  Mber  life,  to  llw 
(Ion  of  God's  hotr  N»ne." 
Saiifaig,  J.,  held  that  the  ohtrity  wM  for  luaniherB 


of  tbft  rbi:r.  h  .;f  T':i-rT!:\Ti.1 


.  /IS  therefore 


■a  eoulesi&sticai  ciiunty  within  the  inuomiig  of  section 
of  «h«  Local  OomanintAfili  1884. 


ncGhaiilgr 

Ccieiii-ITcsrify,  ^.f.,  and  Vaujhan  Hnu7:i;,K  for  the 
&pp*UADt«.  -Section  7-5  (2)  (#)  rtelates  ouly  to<  b«rities 
*J>iidfTn  generis  with  (a)  {b)  (<■)  and  (</).  Theref'tre  no 
purely  eleemosycarycbnrityls  within  the  ^etiou  at  all : 

(n.)  Bcportod  \y  W.  Shallobom  Goddabd,  Baq., 


Commissioners  of  fnro)ne  Tar  v.  Punsel,  [1891]  A.  C, 
531  (Lord  Macnaghten's  speech  at  p.  583).  In  Shore 
V.  ICiVs-.f?,  ;i  Cl.  &  Pin.  3.55,  the  uuurt  held  that  there 
wait  ac  express  requiromeut  that  th«  ttpplicauts 
ihoald  be  members  of  a  parricular  nwt.  The  conditions 
here  do  not  in  fact  exclude  tnemben  of  other 
d<>noimoa1ioni.  The  Aet  of  1711  was  passed  in  order 
to  prernnt  dissenters  uiaking  thflmH-dves  eUsible  for 
offices  liy  taking  the  Holy  Communion,  and  is  therefore 
incoiiHisteiit  with  the  view  tluit  dis'seaters  they 
wore  excluded:  si-e  I/ccky's  History  of  England, 
▼ol.  1,  p.  y.W'Uwy  Wii.UAMS,  L..T. — Jenkins 

Cook  24  Vi.  R.  439,  1  P.  D.  80.  ouly  lays 
down  the  oonditioas  on  which  a  dergyman  of  the 
ChTirch  of  EnijJand  is  entitl«l  t**  r»>ject  candidate^.] 

They  referr<*d  to  AUvrneij-deneral  V.  Cal<-<'rt,  23 
Beav.  Jl^.  ^V.  R.  Gb.  Dig.  18;  Escott  v.  ifosftn, 
4  Moo.  P.  r.  101. 

End II.  Q.C,  nud  DuitatWti is,  ior  lh<»  ff-spoudents.— 
In  Jthi.iii/i  V.  Cook  the  qunstioQ  did  imt  a^i^e.  The 
gift  is  within  teotiou  lb  (2)  {e)  by  rirtue  uf  the  j>ro> 
▼iao  at  the  cHid  uf  Mctioa ;  {b)  oayc,  "  fur  the  binflAt 
of  any  spiriiw^  person  or  ocdasisstiflaL  offiosr 
such  " ;  but  in  the  proviso  the  «or&  **  ai  MMh  "  am 
omitted.  The  rule  for  the  coustruotion  of  duutlty  doeds 
appears  from  Shore  v.  IViUon. 

They  referred  to  Taylor  v.  rr./i  i^n  Q.  B.  D.  DT  I, 
36  W.  R,  Dig.  73 ;  Selbrtme'd  Dufeoco  uf  the  Gburch 
and  Cleray,  ch.  9,  p.  196:  liaber  v*  le$,  8  H.  L,, 
Om.  405,  8  W.  R.  H.  L.  Dig.  2. 


IJO- 


CilAEITY. 


Thii*  appeal  waa  then  opeued. 

Mary  Hoes,  by  her  will  made  in  1791>,  charged  cer- 
tain lands  with  the  payment  of  £3  a  year  to  be  paid 
on  the  toMt  day  of  St.  Thomas  the  Apostle  in  eveiy 

year  for  over  to  tlie  church  wardens  of  the  }>ari8b  of 
Bishoji  s  liattield  t<»  be  laid  out  by  them  in  the  pur- 
chase of  fi*tinel  (j'tdi  Jilts,  stockings,  ur  gowLi:<  t-ci  be 
given  as  soou  an  imght  be  to  six  old  anti  poor  widows 
of  the  said  parish  whom  thev  should  judge  to  be  the 
propersat  objects  to  reoeire  uie  same,  with  prefenooe 
to  UKMS  who,  not  being  disabled  by  infirmi^  or  ndc- 
ness,  were  mo«t  constant  in  their  attendancB  on  tho 
public  services  of  the  church. 

North,  .1  .  lield  that  thi«  wa.s  not  an  eccle«ia.sLical 
charity  witliiu  the  weaning  of  sectiuu  76  of  the  Act, 
and  that  new  trosteeo  mi|^t  be  appointed  under  seo- 
taon  14  by  the  painh  ooomnl  in  the  plaoe  of  tha 
chnrdbwarden*  (tee  441 W.  B.  27,  [  1 897]  2  Gb.  897). 

Tlie  eburuhwaidens  ol  tiie  patiah  of  ffidiop*aHafe> 
field  appealed. 

Lord  Robert  f'tcil,  for  the  appellants.— This  point 
hns  m.-viT  bern  before  the  Court  of  .\i»j)eul,  and  if  the 
caws  arc  aKuin.3t  me  they  ought  to  bo  overruled. 
Broadly,  all  charities  vested  in  churchwardens  are 
eoclesiastioal  charities.  [Likdi.ey,  M.IL— Section  14 
amotints  to  this :  yon  ought  to  sabstitnte  church- 
wardens for  overseers.]  AVhicherer  constructiou  is 
adopted,  churobwardena  and  overseers  are  dealt  with 
by  a  side-wind  and  not  directly.  1  Mibtnit  that  niy 
construction  of  section  M  is  far  more  concdsteut  witli 
the  earlier  parts  of  the  Ait,  and  is  (qually  consistent 
with  the  constructioa  put  upon  it  by  North,  J. 

He  tefemd  to  SAore  V.  TFiIson;  AUornejf'Otneni  v. 
Calerrt :  and  Attorney  •  Qemrei  t.  Bvgpert  2  P. 
"Wms.  125. 

(htent'ITardn,  Q.C.  and  Vnnyhan  ffauth'nt,  forth* 
rPMpondeiit- .  TI . ;  v  ;  r  i  v .  I;  —  Ymi  need  nut  trtmljlo 
about  Koss's  Clnnty  not  being  an  eiicltjeiastiual 
charity,  bnt  we  want  to  bear  your  constructiou  of 
section  H.j  BectioDs  a  and  6  deal  with  over- 
aad  fihurehwardeiM  in  m«  ftf  ai  they  are 
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by  Btatate  or  oommou  l«ir  carpontioiu.  Sub-«eo' 
Hon  3  has  no  referanM  to  property  rmtoA  in 

obarchwardens  ii<i  such,  because  thpy  '''''' 
corporatioB  ctipulile  of  boldinj,  except  iu  tbo  ca.s^ 
of  church  property  urituc  ;.:I.'»i48tic*l  charity.  There 
ii  no  authority  whatever  that  property,  other  than 
WCtoaMrtioal  property,  «an  be  vested  in  church- 
trairdens  as  a  corporation.  Parish  coaucila,  where 
thflre  are  no  other  trustees  but  ohurchwarJens,  in 
oases  of  uou-fuclesiastical  charities,  are  ontitlod  tn 
hokL  The  Act  of  09  Geo.  3,  0.  137,  makes 
ovaneers  a  corporation,  and  elrandiwttrdeits  mm  a 
ooipontioa  lor  the  ptupose  of  reoeinng  moiMyor 
goodi  lor  Hie  purposes  of  the  church. 

Camt-'ffttrdi/,  Q.C.,  in  rfply,  in  fn  re  Perry 
i'-'-shoiises. — Every  one  of  these  <|U!iIificatiou8  can  be 
fuitiiled  with  perfect  good  laitU  aud  l<>gal]y  by  a 
person  not  a  member  of  the  CUurcb  of  England,  and 
if  there  were  ouly  one  candidate  who  f  uUilled  all  the 
conditions,  bat  wat  Qot  a  member  of  fhe  Ohnndi  of 
England,  the  chunfliinKd«n8  woold  baf*  no  power 

to  refuse  hiui. 

Lord  BiAeri  Cedl  Tefflied  ae  to  oonttrnetion  of 
aeotion  14  and  eot]Kmtions. 

(Jitr.  adv.  L'utt. 

Not.  11. — The  following  written  judgments  were 
deUrerad: 

LnfDL£Y,  M.K. — The  questioua  raised  by  these 
appeals  are  whether  the  parish  oonncils  of  the 
pari^l.trt  f  ir  (111-  poor  of  which  theee  charities  are 
founded  are  eutitlod  to  appoint  new  tnisteea  of  the 
charitios  under  section  14  of  the  Local  Qoremmcnt 
Act,  1894  (58  &  VioU  0.  73).^  The  queetunu  in 
botii  caaee  reeolye  tbemselTes  into  fbe  narrower 
qufstiou  wLffher  flicse  charities  fire  eceli'sijistical 
charities  within  tlia  ,  meaning  uf  section  7t>  of  the 
same  Act.  Stirling,  J.,  has  held  the  Perry  Alms- 
booNS  to  be  an  eodesiaatioal  diarity  and  that  the 
parieb  ooondl  bave  no  power  to  ai<]x>iot  new 
trustees  of  it.  North,  J.,  oas  held  Ro.-b's  Charity 
not  to  be  an  ecclesiastical  charity  aud  that  the 
pariah  (jouiical  has  power  to  appoint  new  trustees 
of  it.  Another  queetioa  arises  in  Ross's  Charity,  in 
ipUdi  the  tnietieea  ate  the  drarobwardeoe.  It  ii 
contended  thtit  even  if  the  charity  is  not  an 
ecclesiastical  charity,  section  M  does  not  lipply  to  it. 
No  such  (jueation  arises  iu  the  Perry  Almshouses 
case,  and  it  will  be  convenient  to  deal  first 
■with  the  important  question  raised  in  both 
appeals — viz.,  whether  these  charities  are  ebaiitifle  to 
wMch  section  14  is  made  applicable. 

S<H!tion  11  is  one  of  u  group  of  sections  relating 
to  pariah  meetings  and  x>:irish  coonctls,  and  more 
nunenlarly  to  their  powers  and  datiee.  So 
lir  as  I  can  diiooTer  their  nowen  and  duties 
extend  to  panwbial  oharil^ei  Kraiob  are  not  eccle- 
siiistiual,  but  they  do  not  extend  U>  ecclesiiihticHi 
charities.  They  are  excepted  in  every  cm»  m  which 
general  language  is  used  which  would  include 
tbem  and  jmoe  them  under  the  control  of  the  new 
bodies  created  bj  tibe  Act.  Section  5,  lub-eeetion  2 
(c);  section  0,  sub-wction  {a)  i.,  (  )  iii.  ;  section  H  ; 
section  19,  sub-section  >,  all  show  that  the  above 
obeervation  is  well  founded.  Section  7')  does  not 
define  or  profcM  todeliue  the  meaiiiugof  ecclesiastical 
cbarfty,  but  eaye  fbat  unices  tbe  oont«Et  otiierwiee 
reqnif.  j,  the  expression  c.eclesiastical  chirity  ••hdl 
include  various  things,  nnd,  inkra'ia.  n  uhariLy  the 
endowment  of  which  is  lield  "for  the  )ien<  tit  of  any 
particular  church  or  denomination,  or  of  any  members 
tbereof  aeeuoh."  The  word  "cbnroh"  hero  clearly 
doHH  Cot  mesin  huilding  ;  it  means  a  religious  society 
uf  Mume  iturL    But  to  l/e  an  occlesiastiuai  charity  its 


endowment  need  not  be  lor  all  the  membcn  of  a  per-  ! 
tioolar  cibuKjb  or  denoounatbn;  it  vusf  be  for  fta  1 

benefit  of  some  of  them  only,  b«t  then  the  endowment  ' 
uiuHt  be  for  their  benefit  as  !>uch  members.  Tbe 
whole  controversy  turns  on  the  meaning  of  these 
word9  "  as  eush."    They  are  obviously  iotroduoed  to 
prevent  tbe  a|n>Iioation  of  the  term  of  eoclesiasticAl 
charity  to  memners  of  a  particiihir  church  or  denomi- 
nation irrespective  of  tlieir  meuibcrship.    The  wordi 
"  as  such"  do  not  mean  "  only."    Socn  an  interjir  -  I 
tatiou  might  defeat  the  object  with  which  the  wopia 
areintroducod.  Tbe  words  ' 'as  such  "  mean  asm  emben 
— ikS,  in  their  character  of  members.  But,  although  the 
wcnrdi   "  as  such "  do  not  mean  "  only,"  and  ■ 
charity  only  for  some  members  of  a  particular  charcb 
or  denomination  might   not  be  an  eocknaiticsl 
charity,  yet  I  cannot  myself  see  how  a  charity  for  tht 
benefit  of  some  of  tbe  members  of  a  partionlar  church 
or  charity  can  be  nid  to  be  for  tbeir  benefit  ai  locb 
if,  upf)n  the  true  construction  of  the  instrument  col-  j 
stituting  the  charity,  non-members  of  that  church  or 
denomination  are  entitled  to  the  benefit  of  the  charity  | 
ae  well  as  memben.  The  solution  of  eresy  case  mu»t  1 
be  found  in  tlie  true  oonstrnetion  of  the  inetrumoit  | 
of  endownipnt,  and,  although  I  am  not  jifi^pan^d 
accede  to  thn  broEvd  proposition  contt  iide«l  foi  by  Mr. 
Vaughau  Hawkins — viz.,  that  no  pur.-ly  eleemosynary 
charity  can  be  an  ecclesiastical  cbarity  -  I  think  it  1 
may  he  safely  said  that  no  eleemosynary  charity  for  | 
the  bf?netit  of  the  members  of  a  particular  church  or 
denomination  is   made  an  ecclesiastical  charitf  by 
section  7.3,  unless  the   benefits  of  the  charity  air 
(upon  the  proper  construction  of  the  inetraineiit 
founding  it)  confined  to  the  menbsors  of  tbnt  perti* 
cular  church  or  denomination. 

If  they  are  so  confined,  a  further  queetion  will  sCDI 
rumaiii,  whetlier  tlie  benefit  couftrred  upon  them  if  > 
conferred  upon  them  attttuch  members.  Kow^'s  Cbarity 
is  cleai-ly  not  so  coutioed.   The  preference  to  be  fciven  | 
to  those  old  widows  who  wcm  most  constant  in  thnr  | 
attendance  in  drarch  IsDs  f sr  short  of  showinft  tbst  ; 
only  members  of  the  Church  of  England  were  objects 
of  the  founder's  bounty.    North,  J.,  took  this  vie»,  ; 
and  I  do  not   think  it  necessary  to  aoj  mOKf  | 
than  that  I  entirely  agree  with  him. 

TbePertyAlmshonseeoaseis  more  difficult.  No  00  ; 
can  doubt  Uiat  the  founder  there  intended  to  benefit  1 
l>oor  members  of  the  Church  of  England,    But  are  ; 
uon -members  ■  ■  v^ '.uded     For  unless  they  are,  th*  ! 
charity  cannot,  iu  my  opinion,  be  brought  within  tbf  : 
statute's  definition  of  ecclesiastical  charity.    I  hart  i 
come  to  the  conclusion  that  her  intention  to  bensdt  , 
members  of  the  Church  of  England  only,  is  pltia  . 
from  the  terms  of  her  gfift.    It  is  very  forcibly  urged  . 
by  the  appt  Hants  that  the  founder  has  not,  in  terms.  ! 
made  such  membership  a  condition  for  partioipating  , 
in  her  charity.   The  appeUantS  contend  tb«fe  sncb  «  ! 
condition  cannot  properly  be  inferred  from  the  tsnss 
of  her  gift.    It  is  urged  that  it  is  (piife  t  oiisistetit  ; 
with  those  term.s  that  she  did  nut  intend  to  do  more  ' 
than  require  performance  of  the  conditions  which  sb« 
expressly  prescrifaed.  Tbe  answer  to  this  ai;gnmflnt 
is  that,  Hltbongb  it  may  be  tms  that  *amm  parsoss 
may  I'onscientiotisly  perform  those  f  -n  litiona  withoat  _ 
being  meiub<*rs  of  the  Cburch  of  England,  there  i»  1 
nothing  to  show  that  the  founder  »'ver  thought  of  . 
them.   She  specified  those  conditions  aci  the  omit 
obvious  means  of  ascertaining  who  were  sneh  rnen- 
bers.    Sh"*  took  it  for  granted  that  poor  persoas  , 
conducting  themselves  as  she  required  would  be  ■ 
meuibrrs  of  the  Church  of  England,  and  a  construc- 
tion which  would  let  in  a  succession  of  hypocrites  if. 
in  my  opinion,  dearly  inadmissible.    Short  v.  iri7*- : 
is  very  important  on  thi<4  ])oiut.    If  the  deed  it 
coustrutHi  a«  contended  fur  by  the  appella&ts,  it  wiO  • 
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la  to  exclude  conforminfc  hypocrites  from 
the  boiefits  of  the  ohurity,  and  this  compels  inc  to 
reject  the  coiuitruotiou.  I  fi^el  the  force  of  the 
obaenrstion  that,  if  the  foundpr  had  been  aakod 
whether  any  iiuther  inquiries  were  to  be  madu  to 
Moartatn  wbathor  persons  oonforming  with  her 
nqairoDoenta  were  really  uipmbers  of  the  Choroh 
rf  England,  she  might  have  said  No,  and 
mjglit  hiivo  Vieori  couteut  with  tho  tt-st  she 
iiDpoited.  It  may  be  extremely  diffloulc  to  duttir- 
mine  whether  a  constant  worahipjpei'  at  church, 
who  partakes  of  the  Holy  Oommumon  and  leadi  » 
godly,  righteooa,  and  aober  life  to  tlie  glory  of  Qod'a 
Loly  Xame,  is  or  is  not  a  mtniihfr  of  tno  Clmrcb  of 
Erjgknd.  fVirjw/o«t«  he  would  bo  takuu  to  be  so, 
and  the  founder  took  the  risk  of  non-members, 
whether  oonsuientioiu  or  unconscientious,  benefiting 
by  her  charity.  Bnl  tbis  is  very  different  from  saying 
thataoa-memben  an  entiiUd  m>  to  beaeil,  if  koowii 
to  ba  noB-memlwn.  I  agree  that  foimd«r  of  tiiis 
charity  has  so  fxpressod  herself  as  to  reii'?r  r  it  un- 
necessary for  the  trustees  to  do  more  thmi  ascertAin  , 
that  a  p^rsiin  seekiug  the  benetit  of  tlie  charity  has 
compUed  witli  the  cuuditiuus  laid  down.  But  for  all 
that*  her  desire  tu  confine  her  ehaiity  to  members  of 
fte  Gbnzch  of  Riiff|M»i  ia»  iu  my  ODiniont  dear  from 
UutCTmB  of  thedeed.  The  condilioiu  impoaed  by 
her  are  ini]  i  1  v:;  *he  most  obvious  tests  of  nicmbei  - 
ship,  and  tLe  ^iuiuty  is  for  the  benefit  of  thtJ  mem- 
bers of  the  Churcn  of  Eiiglaud  us  such.  It  is  impos- 
■Ue  ou  this  deed  to  como  to  any  other  ooodusiou  if 
1  sn  right  in  the  Icwgoing  obaerVatioiia.  The  argu- 
MBt  that  beasnie  aSo  urn  the  truttaaa  aw  to  be 
nanlMfa  of  llie  Church  of  Euglaud,  and  ahe  doea  not 
'sy  that  the  poor  are  to  be  so,  does  not  impress  me. 
Tbi  ooiiditiuua  hhn  has  impotkxl  are  imposed  to  ensure 
\iat  they  shall  be  such  members.  Orcat  roli>inco  was 
pWd  by  the  appellants  ou  2'he  Attortteii-Ofueral  v. 
''alvert.  The  charity  there  was  a  jire- Reformation  I 
dkanty,  and  ilia  ooort  had  to  decide  how  the  endow-  j 
SMnt  should  be  applied  under  circumstances  nerer 
uoDt«mplatod  by  the  fom:  ler,  liut  arising  out  of  the 
change  in  the  national  ruligiuu  etiected  by  the  Keform- 
»tiofx.  The  judgment  must  be  read  withrefereucc  to  the 
cage  with  which  the  couit  had  to  deal.  We  have  uo  such 
problem  to  solve.  The  oaseol  The  Attornn/-(hnt  ral 
T.  Valvtrt  does  not  as,sis*  i-:  in  construing  the  dcod  of 
tadowment  before  iia  ,  ul  i  j  ustify  us  in  holding  that 
njtre  perfonuaiK  o  ci  the  conditions  contained  in  it 
mtitles  a  pertiou  not  a  member  of  the  Church  of 
England  to  the  benefit  of  the  charity  founded  by  that 
deed.  I  therefore  agree  with  Stirlmg,  J.,  in  holding 
tb«  Perry  Almshooiea  to  be  an  eooleBiaBtical  charity. 

It  only  remains  to  consider  the  question  raised  in  the 
Boss  Charity  ease  as  to  the  application  of  section  1), 
dauit  J.  ;  '  -  case  of  a  nou-eccleeiastical  charity, 
the  endowment  of  which  is  vested  iu  churchwardens 
only.  The  section  is,  I  think,  tokrably  plain.  It 
has  to  be  i^nUad  to  the  caaa  of  a  noa-eodaiiaalMal 
charity  the  emaowmeot  of  vrbklk  ia  vested  In  choich- 
vatdeos  na  trustees.  The  appellants'  ri  I  'l-nlion 
loakes  it  iuai'plicublH  to  such  a  ca.se.  ThLs  i  a.uiiot  be 
light.  Practically  tlic  simplest  way  ot  dealintj  with 
i^on  14  (2)  is  to  leave  thu  tirst  i;art,  which  applies 
to  oTerseen,  to  stand  as  it  is ;  una  then  to  repeal  it, 
aaking  it  raplioable  to  cbnicbwaidena  and  oonfintng 
ittoBoo-eouMiaatioalcbaiitlea.  btbii  way  ^  enact* 
awat  wiU  bo  made  applicable  as  well  to  overseers  and 
tiurchwardena ;  and  this  is  what  the  Legislature 
'^briously  iiitendtfl.  Section  10,  chmso  .'),  confirms 
this  view.  On  this  point  also  >.i>rth  J.,  was  quite 
l?^lt»  The  appeal  therefore  iu  Ivoss's  Chanty  and 
w^plMalln  fany  Almahnnanairill  h(i  bothdiamiaMd. 


CtatRt  LkJ>— I  am  ol  flia  aama  opiuiMit  Aa  to 


the  appeal  in  Ross's  Charity,  I  think  that  the  prefer- 
ence U>  be  given  to  the  old  and  poor  widows  who, 
not  bt^iug  disabled  by  infirmity  or  sickness,  were 
most  constant  in  their  attendance  on  the  public 
service  of  the  Church  is  not  sufiident  to  make  tbia 
charity  an  eodeaiastical  charity  within  the  Aot  ol 
139i.  And  as  to  the  point  raised  ou  the  same  ap<pcal, 
which  turns  ptincipally  on  section  14,  aub-eectiou  2, 
of  that  Act,  I  think  that  the  {i.irifih  i  iniucil  has  power 
to  appoint  trustees  in  the  place  of  churchwardens, 
who  are  the  only  trustees  of  a  non-eooleaiaationl 
oharity.  On  both  these  poiuta  North,  J.,  anpean  to 
me  to  nave  MKme  to  the  right  conoliirion,  and  I  bavv 
nothing  to  add  to  what  has  fallen  frum  thelfaatmrof 
the  liolis  in  his  judgment  on  the  f^ubject. 

As  to  the  appeal  iu  Pt  rry  Aliu8l)ous>-H,  the  question 
turns  upon  thotruecoustruction  of  adeed  of  July,  iHol, 
whereby  the  charity  was  founded.  Is  the  charity  then 
oonatitated  an  eoowaiaatical  charity  within  the  Aat  of 
1894  f  The  ?5th  aeotion  does  not  define  an  eodesias- 
fical  charity,  but  contains  a  stat/'nient  of  what  the 
term  iududes.  Sub-»ecti(jn  2  (11)  includes  as  au 
ecclesiastical  charity  a  charity  the  endowment 
whereof  is  held  "for  the  beueKt  of  any  particular 
church  or  denomination,  or  of  any  members  thereof 
aa  mob."  I  hold  that  tbia  charity  is  for  tbe  benefit 
of  members  of  the  Oborob  of  Enguuid  aa  such — that 

is,  in  their  character  of  members  or  iu  vir!ue  of  their 
membership.  The  laufjuage  (if  the  dn;d  aiii)ears  to 
me  to  be  plain  and  uiuuiMtak  ihl  -,  ui.d  n(;t  open  to 
any  reattonablo  doubt ;  and  the  meanin^^  is  thai  thv 
persons  who  take  the  beuehl  of  iLl  charity  are  to  be 

meinberB  of  the  Ohoruh  of  Sogland,  and  the  oharity 
la  {nteaded  for  them  at  anoh  members  ezdnaively. 

The  persons  to  be  selected  for  the  aluishouses  are  to 
be  poor  muu  and  women  of  sound  mind  who  bavu 
attained  the  age  of  sixty  years  or  are  niLtpable  uf 
maintaining  thomselves  wholly  by  manual  labour,  aud 
also,  having  been  bom  in  tha  parish,  have  resided 
there  for  the  laat  five  s««T»,  ov,  baviog  been  bora 
elsewhere,  have  redded  m  the  parish  for  tbe  last  ten 
years.  Thus  far  the  charity  is  eleemosynary  only. 
The  founder  then  adds  Ihe&v  fuxther  et>scutial  qxialifi- 
cations.  First,  attending  diviue  service  at  the  parish 
church.  This  attendance  is  not  to  be  merely 
oooanoual  or  even  habitual ;  it  ia  to  be  attendance  on 
every  Sunday  for  the  last  five  years,  except  when 
prevented  by  sickness  or  other  urgent  cMise. 
Secondly,  the  candidates  must  have  been  partakers  of 
the  Holy  Communion — that  is,  in  otber  words, 
partakers  of  the  Sacrament  of  the  Lord's  Supper 
according  to  the  ritea  of  tbe  Church  of  England  as 
adnuniitered  bi  tiie  aarrtee  of  the  Holy  Communion. 
The  expression  "partakers  of  theHoly  Communion"  ia 
taken  from  the  rubric  at  the  head  of  that  service  in 
the  Prayer-book  of  the  fhurch  of  England.  Thirdly, 
they  must  have  led  a  godly,  righteous,  aud  sober  life 
to  tbe  glory  of  Qod's  iioly  Name.  This  expression, 
asaiD,  la  taken  from  the  Oeneral  Oonfeasion  at 
Mondng  tuad  Evening  Prayer  of  tbe  Prayer-book. 
These  three  tests  are  ul  practical,  and  eminently  so ; 
indeed,  aa  efficient  as  any  that  can  lie  reasonably 
suggested  for  uscertainiuL'  whether  a  person  is  a 
member  of  the  Church  ot  i:Iugland.  If  the  ijue^iiion 
is  asked,  Is  a  person  who  complies  with  these  testa, 
who  attends  the  panab  oborob  service  evaiy  Sunday 
for  Ave  years,  partakea  of  the  Holy  Commnnion,  and 
Ihs'  Is  tl  life  described  a  member  of  the  Church  of 
Knglanu  .■'  it  seems  to  me  that  th':  auswer  cannot  be 
otherwise  than  in  th<-  alllrmative.  The  third 
qualification  necessarily  excludes  tbe  argument 
which  was  pressed  upon  na  lor  the  appellaata 
of  mere  oonformity.  A  MrtOB  who  laada  «aob  a 
lila  untit  be  booaat  and  auMMn  and  frntblnl  aa  irell 
in  act  aa  in  worda.    It  ia  urged  aa  *  mntter  of 
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history  thnt  iu  lormfr  tinif's  DUsenterq  hi\t^  coiupUed 
with  such  coiiditiuiis  us  th>'se  htTf  iiupijsed  ;  but  no 
instatice  was  citmi.     What  Diasetiteri),  aud  hoaeflt 
DlMeDters,  may  have  done  in  times  past  wbM  th*y 
mn  placed  under  civil  Hisabilitips  by  laws  HOW 
Mi1niow1edg«d  to  be  unjiut,  and  which  tbey  felt  to  be 
unjurt,  aiiix-ars  to  me  to  be  wholly  irrelevADt.  By 
rervsua  of  the  injustioe  of  the  l»iw  which  they 
denounced  they  may  or  mny  not  have  considered 
themMlnt  jiutmed       acre  Otttward  oonfonnity  to 
III*  tMt  imposed.  It  wm  farther  aaggvatod  tbst  in 
1851,  wlu'ii  the  civil  disubilitifs  had  been  removed,  an 
booest  Diasiutur  might  conform  to  the  trsts  pre- 
scribed.    I  am  unable  to  accept  this  hypothetical 
•uffgsstioa.  I  think  it  is  inadmisubU.  CsrtMoly  it 
isnr^Mohed  and  tnpmotieal;  it  ought  to  hsTsno 
•weight  in  1 '  ^  r.-iiining  the  qiie.-itictu  before  us.  What 
this  foundiT  has  said  by  her  deed  umy,  I  think,  be 
fairly  stated  thus  :    "I  will  not  ask  thfso  poor  and 
old  or  infirm  persons  to  wake  or  subscribe  any 
declaration  that  Umj  are  members  of  the  Church  of 
England.     To  put  upou  them  such  an  obligation 
would  be  futile.    They  would  probably  not  be  able 
to  underatund  it."    (I  throw  in  parentheticslly  that 
the  learned  couqspI  for  the  appellants  were  unable  to 
state  with  precision  what ooDstitu ted  lay  menibership.) 
"  Their  poverty,  their  age,  or  infiroiity  might  iudooe 
them  to  say  tbat  they  were  members  with  a  view  to 
obtain  admission   into  niy  ahnshonse-.     T   will  do 
better  than  tbat.    I  will  have  th^ni  judged  by  a  long, 
continuous  course  of  action,  by  their  conduct,  and  by 
their  Utss.    U  they  do  suoh  things  and  axe  snoh 
persons  as  I  require  they  will  neoessarOy  and  in  a 
practical  m inner  manifest  that  they  adhere  to  the 
Church  of  England  and  are  members  of  tbat  Church. 
It  is  for  them  as  such  that  I  intend  my  charity." 
The  above  are  the  wain  grounds  on  wbioh  my  judg- 
ment is  based. 

In  regard  to  tho  rrquirfmont  that  thn  aim sf oik 
shall  have  been  partakt-rs  of  the  Holy  Comiuunion,  it 
is  wortliy  of  lueutiou  that  the  Legislature,  by  the 
Ooxporations  Act  (11  Cbas.  2,  st.  2,  c.  1,  s.  II},  made 
tbe  taking  of  the  Sacrament  of  the  Lord's  Sapper 
according  to  the  rites  of  the  Church  of  England  the 
test  of  membership  with  tbat  Church  which  it  im- 
posed on  officers  in  municipal  corporations.  There  is 
a  further  point  on  which  stress  was  laid  by  the  ap- 
pellants' counsel.  By  the  deed  the  trustees  of  the 
charity  are  to  be  the  rector  of  the  parish  lor  the  time 
being  (who  is  neMSsarily  a  member  of  flie  Church  of 
Eagland)  and  <  ertain  laynir  n  members  of  the  Church  of 
England.  In  default  of  a  vacancy  in  the  lay  trustee- 
ship being  filled  up  within  a  liuutsd  tbm  the  leotor 
has  the  power  of  filling  np  the  vaoaiiqy.  Tbeae  pro- 
vUons  do  not  appear  to  me  to  displaee  tbe  reasoning 
as  to  the  f  fTcct  of  tho  trusts  for  the  beneficiaries.  Th« 
trustees  would  uaturally  bo  in  a  better  position  of  life 
than  the  poor  old  folk  who  would  seek  admission  into 
the  akiwhouscs,  and  the  founder  thought  proper  to 
Tvquire  that  the  trustees  should  be  members  of  tiie 
Church  of  England  without  imposing  on  them  all  the 
.strict  practical  qualifications  necessary  for  the  candi- 
dates for  adniirikiou  into  the  alni!*house8.  The  power  of 
seleotiDg  for  thealmahouKes  is  thus  confided  to  members 
of  the  Church  of  England.  This  drcumstance  as  to  the 
tnistfM's'  qaalifii  atiun  di  08  not  impair  the  (conclusion  at 
which  I  havo  Mrnv-d  —indeed,  it  would  spcm  rather  to 
strengtLfn  than  to  weaken  it.  In  regard  to  ,1.'.'  r  f 
General  v.  Catvert,  I  have  nothing  to  add  beyond 
this,  that  there  is  nothing  in  th«it  ducis^iou  which 
precludes  oar  oonrtruiug  tbis  particular  deed  iu  ihc. 
manner  we  have  done.  There  is  no  rule  of  con- 
struction that  t-tm  lH  in  our  way.  Such  ri^l'  lu  i}'  bo 
aud  often  are  useful  assistants,  bat  they  are  uot 
iaf slllUe  guidst. 


Au  iirguuent  presputpd  by  Mr.  VaughsQ  Hswkitig 
re<^iiir-Ji8  notice.    H'»  .said  broadly  that  no  nlefmo«T- 
nary  charity  oao   be   "an   tnjclesiasticil  chwitr'" 
within  the  Act  of  1894.     I  do  not  agr««e.  H« 
attempted  to  reai  the  words  of  section  s>b> 
section  '2  (e).  as  if  "  benefit  of  membai  of  s 
particular  church  or  denomination  as  such"  meut 
ifor  the  reIig:ious  bene&t  or  edification  of  the  niembm 
a4  suoh.    In  my  opinion  there  is  no  justitica'ion  for 
thus  qaalifying  the  mwining  of  the  ordinaiy  «wd 
' '  benefit,"  which  nolndes  temporal  as  wdl  ae  spiritsil 
or  religioHH  benefit.    He  referr-d  to  a  passage  is  Iflri 
Macnagbt^n'fl  spocxib  in  ('ommi»«»'itii-rit  vj  Inatm*  Ta: 
V.  Pemsel,  [1891]  A.  C  531.  at  p.  583,  in  which  chsrity 
in  its  legel  mimb  was  spoken  of  as  oomprisiiig  fonr 
principal  divMions- trusts  for  the  relief  of  propattr. 
tnist.s  for  the  advanc<^tueiit  of  piiication,  trusts  lof 
the  advancexueut  of  religion,  and  trusts  for  otb« 
purposes  beneficial  to  the   community  not  falliaf 
under  the  preceding  heads.   Lord  Macnagbtso  vu 
not  tiiere  ranging  ebarities  fato  four  distinct  dasM. 
pach  of  which  was  extlasive  of  the  others.    It  ii 
plain  thar  there  may  be  a  charity  in  the  legal senie 
for  purpoN(>.<)  which  are  both  slwwiinisjnaiy  antf  wirk 
siastical  or  religious. 

Vai:oii.\n  Williams,  L.J.— I  havd  not  the  sligbtwl  " 
doubt  but  that  the  charity  in  the  Perry  Alm-ihou-i**  is 
a  charity  for  the  benefit  of  members  uf  the  Ciiurch  of 
Eoglaod  as  sodlt  and  that  the  intention  of  the  dec  jr  ' 
was  to  exclude  from  the  bsnefit  of  the  ohatitT  all  siu 
are  uot  members  of  the  Church  of  BnglsBd.  H 
follows  that  i!"  til"  word-t  of  th'  T'tli  ^trtijo, 

8ub-8ection  'I,  clause  ('),  must  be  read  as  meiaiog  * 
charity  for  members  of  a  p.articular  church  or  denomi- 
nation exclusively,  this  charity  is  an  eodcsissticil 
charity. 

As  to  Ross's  Charity.  T  agnt  in  the  ooostruc- 
tiou  put  by  North,  J.,  aud  th«  other  meuiben 
of  thu  court  upon  this  very  diBBcult  section,  sud  I 
further  think  that  whether  members  of  a  particolir 
choroh  or  denonrfnatkm  does  or  does  not  oimd 
uiembers  of  such  a  church  exclusively,  the  prefersBCS 
givtiu  iii  this  case  to  regular  alteudauts  at  thwchureb 
does  not  make  the  purpose  of  the  charity  the  beaefil 
of  members  of  the  church  as  such.  I  agree  tbat  tiw 
benefit  is  not  limited  to  religious  beneflt  to  ths 
exclusion  of  mere  temporal  benefit. 

fiotfi  npj)fnU  dismissed. 

Solicitors,  Clahon ;  Tatham  ifc  Procter,  toe  MM, 
Po^,  Brjwn,  *  AiboU,  Bristol ;  JHosen  *  0», 


Chan.  Div. 
liouier,  J. 


I  Kov.  1,2.4:  DSO.W. 

CHBTvnrD  V.  Aujor.  (a.) 

Murlijtujt — f.'iaH  on  fnith  "f  pri'mi-if  ^/  fr(^l,^  frr  morf- 
gage — MitrejjrtienUiiiona  to  lender — Pari  pa^meiti  t/ 
martgaff  itn'ih  mimry  lent—  E-intUMt  moHaagehfdMi 
to  hndfr—Rifjht  of  lender  t«  chur^  on  nAtrfTtftrif 

cunpri.*'d  in  first  mortgntj*  —  }f<  rjer. 

C;  heihy  ttitit'.td  to  tuxi  firi'ptrtui — ii<im'iy,  to  A^-  1 
lu  truslrc  /or  .  •  'I.  </e,  and  iu  2^o.  2  bene^eial^,  w»<i 
btr  content  iwrtfiji-.l  both  to  T.  /or  £'2,000.  After* 
tvurd*      asked  M.  t>  Und  £l,'20O  to  patf  vf 'm 

I  txUtiu'j  mortjfoge  on  No.  1,  and  promised  M.  a  tm»*/'r 

!  («.)  Beported  by  J.  F.  Walit,  Beii..  Banistsr-at- 
l  T41W. 
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f/  Me  above  nu/i  lyaije,  bid  diil  nut  disclose  Vtat  S».  1 
htloitgtd  to  Mrs.  V.  or  inform  M,  of  the  amoutU  of,  or 
tit  matritiei  /or^  th«  Ant  mortgage.  M.  advanced  thr 
£t,m,  and  C.  apptUa  £1,900  in  IMylmj  tn  T.  part  of 
tht  £2,000  dur  to  him.  Later  C.  executed  an  aptUobk 
murignqt  -•/<        1  tu  M.  to  set:urt  tht  £l,200. 

llrUi,  t/uit,  when  M.  advanced  tfie  £1,200  aitd  the 
£1,000  was  a^jplied  in  oaj/meiU  b>  T.,  the  dtargt  on  bath 
ikt  above  property  fe  M«  «asfe»<  fft«  £1,000  JMtAI  7« 
"HU  kept  nlive  in  equily  in  fa  vour  <>f  .}[,,  ^ut  to  99  fU)t  to 
pTtjadite  the  rights  of  T.  and  Mm.  C. 

Pattt  n  r.  Bond,  37  W.  R.  373.  followed. 

Heid,  uiao,  that  M.  did  not  iote  tht  btn^  of  tuck 
huTift  bif  taking  the  et^uitabU  mortgage  txeeaied  fiy  O,  o» 
So,  1,  the  charge  thereby  given  nut  operating  tis  a  release 
t/r  riAinguishment  of  the  prior  charge,  and  there  being  no 
tta-  'U  fur  prt'iiinniuij  iit<:r(jtr  af  tUr  At(HrHii:t. 

ThtTt  is  no  merger  at  law,  tven  of  a  lower  in  a  higlier 
miMritjft  if  the  remedy  given  bp  the  kUier  i*  not  00» 
etiensive  with  that  given  bg  thejormer* 

ActioD. 

This  WS8  a  pcHBt  iMorved  «t  tb«  trial  of  an  aotioii. 
The  facts  and  argmneiiU  are  «afficieat]7  atated  in 

the  jadgiueut. 

letfOi,  Q.C,  and  Theobald,  for  the  defciiduut 
Uynors,  on  who»e  behalf  the  point  was  ruiseil. 

SeviUf.  Q.C,  aad  MMSwiuneg,  for  Mrs.  Chet- 
wyiid,  the  plaintiff  in  the  aotioo,  eantra. 

Faricelt,  Q.V.,  Aud  Mark  Bomer ;  O.  L*  (Hare;  and 

I.  L.  /li'/'jirti,  for  other  parties. 

Beaidra  th«  cum  referred  to  in  the  judgtneut  the 
fbUoflriog  caaefl  were  ciU»l  on  the  point  decided  by  the 
oottfr-BaiDely,  Forbes  v.  M^ffaU,  18  Yea.  384 ;  Burrett 

Sgremmtt  7  Bear.  SOS,  p.  282 ;  Buekingham- 

'.h'T^  [i:.irl  or  )  V,  Ifnhtrt,  3  Swan.  ISG  :  I'lltti,,.,  v. 
QutkTtdyf,  4  i)o  G.  &  J.  531  ;  Adams  v.  Anyl/.  'lo  W.K. 
139,  5Cb.  D.  tyt\  ;  I„  re  Pride,  Shackell  v.  tJolnett.  39 
W.R.471,  tlSDl]  2  Ch.  I3a;  /riyT./r4y(ft^o.3)»  6  W.  R. 
m.  25  BaaT.  682;  AtrryT.  Wrigkt,  1  tUm.  ft  6t.  968, 
'^Ban.  142  ;  Portsea  Island  Bnifding  Snciety  v.  Barclay, 
«  W.  E.  586,  [1895]  2  Ch.  298;  Li,iuidation 
EiiaUs  Purchase  Vu.  v.  U'illoughbt/,  44  W.  R.  612.  46 
>^  689,  [1896]  I  CSh.  726,  p.  734,  [1898]  A.  0.  ^21 ; 
iraflcy  T.  HorUm,  14  Sim.  2». 

Tli*^  application  of  the  Joc  trine  of  subrogation  was 
ai^aed,  bat  was  not  decided,  aad  the  cues  dted  on 
tbs  potnt  aw  omitted. 

RoJiER,  J. — The  point  I  reserved  for  oousideratiuu 
i*oae  uf  some  difficulty.  Prior  to  Deoember,  1882, 
Mr.  Cbetwynd  held  a  property  oaUM  The  Oedam  aa 
tnist««  for  Ills  wife,  the  plaintiff,  and  hn  held  a, 
pTXiperty  called  tht-  Thfl  Ridinf;  School  in  his  own 
ri^ht.  These  projiertioH  ho  hud  with  ihe  cuustfiit  of 
bis  wife  mortflp^^  to  Mr.  Terr«li  for  £2.000.  In 
^'ofaoilMr,  1802.  Chetwynd  came  to  the  defendant 
Mynora,  and  without  disclosing  thn  fact  thut  The 
Ctniara  belonged  to  Mrs.  Chetwynd  and  that  the  charge 
u  thiit  projHjrty  was  alsi  i  .  harjfe  on  the  school,  and 
««8  for  a  sum  exceeding  i>l,200,  he  repreBeutod  to 
Mynors  that  he  tmited  to  hotxow  horn  him  Xl.joo 
Bi  Ofdar  to  Vf^  off  an  existing  mortgage  for  that 
BOMbot  on  The  Cedars,  and  he  expressly  stat  d  that 
MjH  irs  should  Lave  a  trauffer  of  the  mortgage.  As 
tr>  tiiii  atateuieut,  which  is  substantially  the  only  fact 
Uuing  ou  thf^  point  befora  BO  not  admitted,  I  rofur 
to  the  evidence  of  Ifynora,  snpnort«d  an  it  is  by  the 
••Hoiee  of  Ifr.  Pitt,  hniiolioitor,  ooth  goad  witSMtra, 
~h'-i«tr  sfatPinents  I  have  no  hraitation  in  aocf'pting. 
ChLtwynd  further  represented  that  he  expected  to 
npay  the  amount  shortly  out  of  a  larger  sum  which 
h«  hoiied  to  raise  later  on  bgr  a  moi^^age  of  Tho 
(hdma  Mid  other  proper^.  CafhofaiaMdiootfa^ 


of  these  rt-jire-tirtations  Mynors  advanced  the  XI. 200. 
Chetwynd  applied  £1,000,  part  of  this  £1.200, 
in  paying  to  letxeU  pact  of  his  fcinoipal  sum 
of  £2,000.   A  ooiTMponafliiee  then  eneirad.  and  by  a 

lettt^r  of  tlw  l  ull  jf  January,  1893,  Chftwyud 
informed  Mynortj  tor  tli«  lirst  time  that  the  £1,200 
did  not  entirely  pay  off  Terrell's  charge,  and  there- 
upon on  theaameday  Otietwyudexeoated  a  mortgage 
ooTheOedan  toli^on  to  seotne  the  £1,200  and 
other  sums,  the  mortgage  r(>cifinf»,  as  tho  fact  was, 
that  the  £1,200  had  recently  bwn  advanced  toeuable 
Chetwynd  to  pay  ot!"  a  then  existiug  morl(;^agc.  Am 
Mynors  did  not  then  know  that  The  Cedars  belougud 
to  Mrs.  Chetwynd,  the  mortgage  on  the  face  nf  it,  as 
might  be  exp(>cted,  said  nothing  about  the  fact  of  the 
money  having  also  been  advanced  on  the  promise  by 
Chotwyinl  that  Myuors  should  have  a  transfer Ol  the 
mortgage  to  be  |>aid  off  with  the  £1.200. 

Onmae  points  I  have  to  ooorider  whatMynon*. 
rights  are.  Now,  in  mj  ngbikm,  when  M|iiaca 
advanced  the  £1,200  on  the  representatiomi  mid 
promise  above  mentioned,  and  the  £1,000  was  applied 
in  part  payment  to  Terrell,  the  charge  on  The  Cedara 
and  school  to  the  extent  of  the  £1,000  was  kept  alive 
in  equity  iu  favour  of  Mynon  so  far  as  that  oould  be 
dune  widiout  prej  iidicing  Tflfrdl  or  tibe  plalntiiF.  So 
far  as  Chetwynd  wa«  concerned,  he  could  not  cnmplain 
that  the  charge  was  kept  alive  also  on  the  kcIiooI, 
seeing  that  it  was  by  bis  fraud  that  the  true  facta  as 
to  Terrell's  ohartM  were  kept  hidden  from  Mynors. 
As  regofde  Vimil,he  dearly  wa«  not  prejudioed,  for 
the  balance  of  his  mortgage  debt  had  priority  over  • 
Mynors'  charge ;  and  as  regards  tho  plaintiff,  she  was 
not  prejudiced,  so  long  as  no  extra  costs  were  thrown 
ou  The  Cedars  by  rvaeon  of  the  original  mortgage 
debt  of  £2,000  being  divided  m  between  Terrell  and 
MynorH  (and  this  I  oan  provide  for)  and  provided  that 
as  between  the  school  and  The  Cedara  the  former 
remained  primarily  liable  for  the  debt  as  between  her 
and  hur  husband.  This  primary  liability  clearly 
became  in  uo  way  affected  merely  because  tho  £1,000 
debt  and  the  sococitieB  (or  the  eame  became  the 
property  of  Mynon  and  not  of  TeneU.  Of  oonne, 
by  subsequent  events,  the  school  might  have  been  so 
dealt  with  to  the  prejudice  of  the  plaintiff  as  to 
prevent  Mynors  from  asserting  his  equitable  right  to 
the  benefit  of  the  £1,000  debt  and  securities  for  the 
same.  But,  fortnnately  for  him,  when  the  plaintiff 
canie  ti^  n  j^.  rt  her  rights,  ^T^,  ii'  rH  owned  the  school, 
and  it  i«  ^Ull  available  to  ihe  jjluuilul  as  the  priuiary 
.security  for  the  £2,000  charge  1  with  he  r  assent,  and 
Mynors  acknowledges  the  priuiary  liability  of  the 
school.  The  ease,  so  f:ir,  is  not  without  authority  to 
support  the  view  I  have  taken  :  see  Pattai  v.  Bond, 
37  W.  K.  ;}7.3,  which  wa.s  decided  by  Kay,  J.,  on 
thrw  ."iPparftte  grounds,  and  one  of  those  grounds  was 
based  ou  the  principle  which  I  liave  giveu  eifect  to  iu 
this  case. 

The  next  question  is  whether  Mynors  lost  the 
benefit  of  bis  equitable  security  arising  wider  the 
circuni.st<inc*»8  above  mentioned  by  talcing  the  mort- 
gage of  the  16th  of  January,  1893.  I  cannot  soe 
wtiy  I  should  hold  that  he  did.  That  morCgaga  was 
not  a  legal  mortgage,  so  that  there  waa  no  merger  of 
a  lower  leourity  in  a  higher.  Of  eonrse  if  &e  mort- 
gage had  been  a  legal  one  Mynors  would  liave  held 
free  from  thu  plaintiti  a  <\iuity,  ttetstug  that  he  would 
have  acquired  the  legal  estate  without  notice  of  the 
piatnttff'B  rights.  The  existence  of  the  egoitable 
charge  of  the  ISth  of  Jmraaiy,  1903,  for  the  £1,900  ti 
quite  compatibl<<  with  the  cn-P3ci<itonce  of  the  equitable 
charge  for  the  £1,000.  Tiie  charge  of  tho  KJth  of 
January,  liSO.3,  did  not  o^)«rate  as  a  relea"^e  or 
extinguishment  of  the  prior  charge.  Ihe  recital  in 
the  ohacgo  <if  the  10th  of  Jaanavy,  1893«  aa  to  how 
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High  Cotjbt. 


Chetwtto  v.  Aixen.— Johns  v.  Ware. 


High  Corn. 


the  £1,200  oame  to  be  advanoed  u  not  antagouistic 
to  the  fact  that  the  advance  was  also  on  tonai  that 
Mynor<»  sliouM  have  thy  ln^nc-tit;  of  tht>  prior  charge. 
And  cerbiiuly  Myiiurs  aiUQot  be  held  to  have  lost  th« 
beaetit  <>:  h'u  prior  charge  beoatue  bj  rMtoo  of  the 
fnud  of  Chetwjmd  he  may  have  beau  igonrant  of  his 
ezaot  rights  or  of  the  necessity  of  preferring  them. 
Nor  can  I  see  any  reMuu  for  priwumiug  nior;^'  i  of 
the  securitie*.  The  debt«  eeaured  were  not  identic il, 
the  debt  first  secured  baiDg  £2,000  Mid  that  secoadly 
aeouNd  £1,200.  and  the  aeonritiM  frm  not  idanticaf. 
tiie  fliat  Monrity  b^og  on  The  Oadar«  and  the  mhool, 
Rnd  the  Sfcond  security  b^ing  on  Tho  Ce  lar^  aloui^. 
Tlie  ix)urt3  do  not  hold  merger  to  tak<'  place  uudttr  such 
drcuoxstances  (see,  for  example,  cases  at  law  :  Nur/olk 
Haiiwuu  Co.  V.  M  Naimnt,  '<i  Bx.  628,  and  Hulmu  t. 
Ben,  3  Man.  &  G.  213) ;  and  there  is  no  mergw  stlsw 
even  of  a  lower  in  u  higher  socurity  if  th'^  remedy 
given  by  the  latter  is  not  co-cxtuusive  with  that  given 
by  the  foriuer  (set-  Ihli  v.  Banks,  3  Man.  &  O.  268); 
and  iu  the  isam  before  me  there  is  another  ground  on 
which  no  merger  should  be  held  to  taSe  place — 
nnmely,  that  the  second  charge?  WM  ineffectual,  owing 
to  its  not  being  binding  on  the  plaintiff,  the  true 
owner  of  the  propert}  ,  jiud  a  good  prior  security  will 
not  be  held  to  mergo  in  a  later  inoperative  one. 

I  therefore  hold  and  declare  that  Mynors  m  entitled 
■s  against  the  plaintiff  to  the  uxtcut  of  £1,000 
principal  and  interest  to  a  charge  upon  The  Cedars, 
but  so  that  the  school  is  to  be  the  primary  st.-jarity, 
mxfX  m  that  no  murtg  igec's  costs  b«  unduly  thrown 
on  The  Cedars  by  reaiou  of  the  original  mortgnge 
d^  of  £2,000  given  to  Terrell  hiuring  become  divided 
between  him  end  Mynon.  I  ehonld  add  that,  though 
in  the  hands  of  Terrell  tho  £1,000  bore  interest  at  a 
higher  raio,  yet  iu  tho  hands  of  Myuors  I  think  it 
ought  only  to  bear  interest  at  the  rate  he  agroed  to 
ohuge— uamoly,  d  per  cent.  The  above  deoiaon 
randen  it  anoeoeenuy  for  me  to  oonrider  whether 
Mynors  conld  have  Leon  held  entitled  as  above  i)n 
other  grounds,  .sucii  as  that  based  ou  the  priuciple  of 
subrog  in  n  i  ou  tlie  general  doctrine  that  the 
plaiutiiF  coming  to  the  court  for  equitaUe  relief 
•hodd  be  pvt  on  terrae. 

Jiulijintnt  for  the  a/tj)licant. 

Solicitors,  /.umft  i/  ,fc  LunUey ;  PimU/«x,  Hewitt,  A 
I'M;  Culyvr  A  Co/y-r. 


Chan.  Div.  ) 

Romer,  J.  J  ^ 
Jman  v.  Wabs,  (a.) 

Bill  of  Mh—M<<rt(jnjc—Tr<idt  jl.>  {ur(.'  —  Fn>  J,>.!il  hui-l 
— I'ower  U>  sell  trade  Jixturea  separately  from  land — 
BUI*  tfSak  Ad,  IBH  (17  A  18  Viet,  c.  S6). 

A  tnort'jU'ji:  '/  fan<l,  ivhdhi  r  Inj  dnnin  or  hi/  f:rtif  >_ 
HHce  of  tlui  /nr/i (//'/.  if  it  'Mutain  <i  power  to  the  mort' 
j/aijee  to  sell  trad,  ji ,  '„n  •  svpantetjf /rtm  <A«  tandj  it  a 
bill  qf  sale  at  to  thou  Jixtur*», 

The  principle  uxu  etIahUthed  htf  Ex  parte  Daglinh, 
In  re  Wild.-,  21  IF.  /.'.  fO:?,  A  It.  H  Ch.  App.  1072. 
and  Ei  parte  Barclay,  In  re  Joyce,  22  iV.  It.  GOb, 
L.  R.M  Vkt  App.  578,  owf  it  not  limHed  to  nwrtgagtt  bjf 

demise. 
Motion. 

By  an  indenture  of  mortgage,  dated  the  25th  of 
Alarch,  1SG9.  and  made  between  Jas.  Harper  and 
Tbos.  Taylor  of  the  first  part,  Chas.  Spackman,  Thos.  T. 
SpBckman,  Geo.  Speckman,  JTaUiie  Bpaokman,  and 

(«.)  iieported  by  J.  F.  Wai^bt,  Biq.,  Banieter^at- 

Law. 


Hy.  Spaokman  of  the  second  part,  and  the  stid  Qto. 
8packm«n  and  Hy.  Spackraan,  hereafter  csUei  tbi 
mortgagoes.ofthe  third  part.tho parties  of  th>.-  tiritpi.-t. 
at  the  re(^uest  of  the  said  Chis.  SpM:kia%u  mi  Taoi. 
T.  Spaekman  and  Julius  Spick uian,  granted  to  tte 
mortgagees  and  their  heirs  certain  freehold  laadi,  t«oe* 
roonts,  andpremisesatBradford-on-Avon,  intheeoaaty 
iif  Wilts,  together  with  the  wat?r  right  t  j  the  ttid 
premises  balouging,  together  with  the  stoata  and  othar 
engines,  boilers,  mill  wheela,  driving  ^ear,  mill  grir, 
and  miUwrii^t  work  maohtmr^,  appheniMi.  fixtaici, 
and  ehatteb  of  every  deaeription  alBzed  or  eaaextl 
to  or  connected  with  tbo  manufaotory.  messuig^s,  %ni 
hurtiditaments  therein  desuribi^l,  or  which  at  aay  time 
or  times  thereafter  during  the  continuance  of  th«  iiid 
aeootity  ahottld  be  affixed  or  annexed  to  or  eonoeotsd 
wUih  the  aane  preoiiaea  by  the  aatd  partiaa  of  tiieint 
part,  or  either  of  thorn  or  their  heirs,  execatfr' 
adiuiuistrators,  or  i^signs.  subject  to  rndempttuu  as 
therein  mentioned.     And  the  said  indenture  con- 
tained a  ntual  power  of  sale  of  the  said  pnuniMio 
case  of  defimlt  in  payoaent  of  principal  or  any  intnt, 
,  and  also  an  express  yiower  to  well  all  or  any  part  of 
the  steaui  and  other  engines,  bjilers,  mill  whe«i», 
driving    gear,    mill    gear,    and    millwright  Wi>rk 
uiaobiuury,  appliaui^,  fixiurad,  or  i^hattek  cotupnK'^ 
therein  separately  from  the  freehold.     And  by  la 
indenture  dated  the  17th  of  November,  ISS3,  ud 
made  between  the  mortgagi  cis  of  the  first  part,  tlit 
said  Chas.  Spaekm  n;,  Tli  )>.  T.  .Sp.iokman.  uud  lu'iui 
Spackmau  of  the  seeoud  uart,  George  Watd  au<i  tLi 
Slid  Thos.  Taylor  of  the  tkitd  part,  and  the  pUintii^ 
of  the  fourth  part,  the  mortgagees  by  diruotiou  of  ti« 
partiea  of  tlie  aeootd  part  assigned  tluB  mooeys  aaooiad 
by  the  said  mortgagt-v  and  the  benefit  of  all  secuntiw 
fur  tha  H*me  to  the  plaintiff.    And  tho  mortagt^ 
lUso  at  the  reque^it  of  the  like  parties  by  diroctiuu  ui 
the  partiea  of  the  third  part  oouveyed  and  rekesed. 
and  the  pavtke  of  the  aeoond  part  by  the  like  diieetioo 
each  released,  and  th.e  parties  of  the  third  part  estt 
confirmed  to  the  ylaintiil   the  pruniisi^^  aforewiil 
subject  to  redemption  ait  therein  mentioned,  wh-  rr  .v 
a  new  eqmty  of  redemption  of  the  premises  v&! 
oieated.    And  the  said  indenture  oontidBei  aa 
attornment  and  other  clauses  and  covenants. 

Ill  the  year  l.sy7  the  owner  of  tlie  premises  SubjM 
to  the  said  luortgage  became  involved  in  tinaucial 
difficulties,  and  executed  a  creditors'  deed,  of  wbich 
deed  the  defend^uit  was  the  trustee. 

The  defendant,  as  such  truatee,  had  advertiasd  lot 
aale  the  whole  of  the  fixed  and  moveable  woollen  dotk 
machiuen,-,  and  elTect^s,  the  fixed  p<)rtion  of  which  ws* 
dainied  by  the  plaintiif  aa  part  of  hia  mortgage 
security. 

This  was  a  motion  to  zeattain  the  defendant,  lii- 
servants  and  i^enta,  from  teaMtving  or  diatorbing  scy 

Tuachinery  or  fixtures  aflixed  to  the  said  land  aai 
m-vmuas  at  Bra<iford-on-Avon,  and  from  selling  or 
disposing  of  any  macii&iery  or  fixtoret  removed  fro* 
the  aaid  land  and  praniaes  by  him. 

y,  L-il/r,  Q.C.,»ad  Vau'/lia.i  lln'rhim,  for  the  plaiti- 
tiff. —The  Bills  of  SaIc  Act,  was  the  g.vemin^ 
j^tatute  at  the  time  of  the  mortgage,  and  therd  was 
need  for  the  mortgagee  to  regisstertheneuuder.  F'  /"i  ^" 
Ilarchtu,  In  rt  </oyc< ,  22  W.  R.  608,  L.  R.  9  Ch.  App 
dTfi.  aiid  Ex  )>urff  Da  /liih,  In  rt  MV"  ,  21  W.B.m 
L.  R.  ^  Ch.  App.  1072,  turned  on  the  right  of  atawf 
to  sevf-r  trade  machinerv  put  in  by  him.  J/  -'".-  '  " 
FraBtr,  4  W.  R.  387,  '2  K.  »k  J.  uo6,  sho^re  that  a 
mortgage  of  trade  fixtures  together  with  thoflMholfl 
is  not  a  bill  of  sale,  and  therefore  doea  not  laqdra  t» 
bo  registered.  This  mortgage,  therefore,  is  nut  * 
bill  of  salt?.  There  is  no  decision  that  a  conveyaiK-* 
whioh  would  \>%  sufficient  independent  of  any  pover 
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is  inTalidatcd  aa  to  tvtda  ftxtuiM  iu  tilA  •baaBOB  of 

registratiuD. 

F<irir,.'!,  Q,C.,  and  A.  E.  Rttsaell,  for  the  defeodant. 
—The  role  in  Ex  piuU  Barclay  is  of  general  appUca- 
tioD,  as  app«arB  frooi  fn  re  Tatts,  Batchellor  7a(c*, 
%  W.  E.  .56-  Ch.  D.  1 1  J,  luul  there  ia  no  distinc- 
tioD  for  pur2)ui>e  between  £r&«ihold  and  leasehold. 
The  terms  of  the  mortgage  show  that  the  mortgagee 
did  not  rely  oo  the  trade  fixture*  paanng  as  part  of 
the  freehold.  The  power  to  MUfm  taadc  machinery 
S8  part  of  the  land  makas  the  mortgage  a  bill  of  sale ; 
that  it  is  not  an  isTalid  power  is  shown  by  In  re 
Yalet,  wher*  tLo  (jnestioii  turned  rm  Uio  Eills  of  Sule 
Act,  18TS.    Thereioro  unless  iha  (I<'od  is  registered  it 

11  Toid  as  to  the  maobinery  in  a  case  like  this.  The 
tcide  machinery  h«n  it  oontequently  the  property  of 
ttaaottgagor's  tmitaeb  vdA  ho  oan  diipoae  of  it  as  be 
pleases  :  SinaJlw  National  ProrincitARtnke/ Enf^tuul, 

12  W.R.  378,  [1894]  1  Ch.  086. 

AMifeNplied. 

Bo)CEl{,  J. — I  do  tidt  sf  f  my  way  io  i;ranting  an  in- 
junction^ Since  A.V  jutfU-  Ihn/iinJi  mid  Kxi^irti'  Itun  Uiij 
it  has  been  settled  law  that  a  mortgage  of  land  oon- 
taiaitig  apowar  to  the  nufftgameto  aeU  tiade  fixtures 
npaiatal J  flrom  tlM  land  is  a  Dill  ol  sale  as  to  tbooe 
fixtures.  It  was  said  that  those  cases  turned  on  the 
mortgage  being  by  dftnise,  but,  in  my  oiiiuiun,  the 
decisions  were  not  I  n  ii*  !  t<j  uiortjjages  by  dtniise, 
lUid  when  the  reasons  tor  tlieui  arc  Inokcd  at  ought 
not  to  be  so  limited.  The  Bills  of  8:il.  Act,  1854, 
wfs  in  seotios  7  that  the  expression  "  bill  of  sale  " 
mil  nuliide  Helices  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  tbi  ti  it  Hays 
fliat  the  expression  "  personal  chattels  "  sliall  include 
tiitures,  and  you  i  n  at  once  under  the  Act  when 
jou  are  given  power  to  seLce  fixtures.  In  my  opinion , 
t(  you  once  gather  from  the  deed  that  there  i)«  a 
micial  mortgaKe  of  fixtorea  (he  Act  of  18M  awtlies. 
Sx  any  late  l  am  bound  by  /a  re  Fates,  and  tiie 
•ame  view  as  I  take  was  taken  by  the  Court  of 
Appeal  tht-re.  It  was  arguod  that  thu  rights  of 
s  mortgage*'  of  fii  <  ii  ,1(1  wore  not  interfertni  with, 
tiade  fixtures  being  ]Hirt  uf  the  freehold,  but  after 
Et  fttrt'  Iht'jliih  and  Smaira  cuae  it  is  too  late  to 
wpa  that  qoestion.  A  mortgage  of  land  and 
Hatttsls,  wbm  tiie  cbattela  are  mortgaged  qna 
chattels,  i-  n  Inll  of  sale  rtrnl.  inilrss  it  is  registered, 
the  mortgagee  cannot  aasert  his  righta  over  the 
chattels. 

Injunction  rr/iised. 

Solicitoxs  for  the  plaintiff.  Eyre,  Bowling,  A  Co,, 
for  C  J,  •TeacS)  Tyownridga. 

Solicitors  far  fhe  dd^odan^  JKumsS,  Hon,  A 
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and  sfriyint —  irort  to  be  douv  at  a  ftrice  to  the  satis- 
/uition  o/  comiHiiv/i  Jt>rruifHi~Ao:i'htd  laiwil  (" 
atratKjtr  by  tug'iijewt  of  contriutor'a  to<jrknutn — MVrA- 
to  be  done  not  o/  a  characUr  hatardoM  to  public — 
'  Casital,  colbderal,  or  ineidaidat  tiegiigmM"-^ 
LiabiUf'j  f*/  romp^ny. 

WhfTr  a  C'jmj^tn;/  rnutrartt  vith  an  iitdejKuJod  coii- 

(0.)  Be^or^d  by  EB«Kl2rs  Mxw,  Bs^.  Barrister- 


tractor  that  certain  work  which  the  cMMMMiy  u  law/uUy 
authorized  to  do  in  u  public  dreet  thall  he  dons  hy  hi» 

to  the  Mitis/iiditm  >•/  (heir  /i/mnau,  ihr  l  onxpaiiy  is  tUt 
liable  for  a  coitmi  negligent  ad  of  sw  h  contractor  or  Aj| 
servant  in  the  i>erfernimue  iff  MS  worJk.  naming  tiVHfSr 
a  <A»rd  party* 

flembla,  wJkflre,  Aowmnt,  the  wort  fo  /x-  done  by  »ufk 
curdractor  it  from  itt  character  neceuariljf  attended  vtitk 

ritk  to  the  public,  tinlets  special  preeautiinu  or*  taken 
t(/  i/(Mr(r  tlitir  >ii/<tij,  thr  annj'diuf  cannot  r-'ur-  ifaelf 
of  tite  respomibililu  of  takitig  tuch  preoatUiona  by  tin- 
pt«ging  a«  jad«j»«iMbR(oo«iinKtor. 

This  wa8  an  ai)peal  by  the  defendant  company 
from  a  decision  of  his  Honour  Q.  Pitt  liiwiB, 
IWi,  U.C,  sitting  as  deputy-judge  at  the  City  of 
Loudon  Coortj.  who  had  entered  judgment  for  the 
plaintiff  with  £25.  the  agreed  amonnt  of  the  damages 
claimed  in  un  action  for  personal  injury  based  on  the 
admitted  negligence  of  u  pei-sou  alleged  by  the 
plaintiff  to  be  a  serv.mt  of  the  company. 

The  question  for  the  deoision  of  the  uourt  was  (1) 
whether  tb*  workoMii,  by  whose  negligent  act  the 
mischief  waa  esttiedt  waa  a  servant  of  vaa  oompaiiy  OC 
an  indupecdent  oontractor ;  and  (1!)  if  be  Were  foond 
not  to  be  a  servant  of  the  company,  then  whether  the 
couipauy  were  nevertheless  lo  be  held  liable  1>ecau8U 
they  had  contracted  with  him  to  do  work  for  them 
in  the  pertormaooe  of  which  a  third  party  waa 
injured. 

The  facts  and  the  avgumeuk  auffioieDtly  appear  from 

the  judgment. 

Mattimon,  Q.C.,  and  II.  H.  Lairlesa,  for  the 
appallants,  the  d^eudant  company,  snbuiitted  that 
the  wOThnian  waa  an  independent  oontraotor,  and  the 

nature  of  the  work  which  he  oontracted  to  do,  not 
b«)ing  of  a  ha/)irdnuK  character  to  the  public,  and  the 
ite-jideut  being  due  nolely  to  the  workman's  foUy*  th« 
company  were  not  liable. 

Lincoln  Reed,  for  tho  plaintiff. — Bwry  element  of 
service  was  to  be  found  In  the  contraet  under  which 
the  workman  agreed  to  do  the  work  for  the  cumpauy, 
except  that  ho  was  to  be  jiaid  so  much  for  the  job 
and  not  by  the  hour.  That  fact  aloue  would  not 
rebut  the  allegation  that  he  was  a  servant  of  the 
oompany  and  render  him  am  independent  oontractor 
for  whose  ne^ligenoe  the  oompany  was  not  liable. 
The  lompany  in  either  case  had  no  power  to  shift 
the  obligation  they  were  under  to  see  that  the  ])uliUo 
were  not  endangered  by  the  way  the  work  was  per- 
formed, and,  tosrefore,  whether  the  workman  was 
their  servant  OT  not,  th«  plaintiff  waa  entitlad  to 
Boeoeed. 

Our.eidv,  wit, 

TFtLts,  J. — Tlds  is  an  appeal  from  the  learned 

deputy-jndge  of  the  City  of  London  Court,  who 
tried  the  itam  without  a  jury,  and  gave  judgment  for 
the  plaiutitt"  for  an  agreed  sum  of  £'2'J  under  th<! 
following  circumstances '.  The  defendants  were  laying 
down  HvuxG  telephone  wires  at  the  Pavement,  Clapham 
Common.  'Ontf  had  bioken  up  the  footway  of  the 
street,  and  for  &e  porpose  of  tma  caae  it  was  admitted 
that  they  had  obtained  the  requisite  consent  of  the 
vestry  to  do  so,  and  were  acting  lawfully  in  ho  doing. 
They  had  laid  down  a  number  (?f  tubes,  int  >  wliieli 
were  inserted  biuidles  of  tel*ij^ihou«  wiitta.  The  tubi  ti. 
which  were  socketed  each  into  the  next,  were  thbu 
joined  up  to  oma  another,  and  the  jointa  made  tight 
by  rings  of  lead  and  eoldflred.  The  lead  or  soldermg 
material  was  melted  in  an  iron  pot,  which,  with  fho 
fire  underneath  it,  wito  on  the  footjiath,  aiui  the 
soldering  material  wa»)  ladle<l  out  of  this  put  and  run 
into  the  joints.  The  joints  were  below  the  aurfaoe  of 
the  ground,  and  it  was  nejaMaiy  to  gita  flare  from 
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a  beiLzulinc  lamp.  To  get  the  vapour  neoMsary  to 
give  the  flare,  heat  must  be  applied  to  the  lamp,  and 
M  hMted  benzoline  vapour  is  highly  elastic,  and  may 
be  flwlottve  if  nnduly  oonfined,  the  lamp  was  far- 
nialied  "with  a  fafety  valve.  The  lamp  that  caased 
the  accidtmt  w»s  out  of  order,  and  the  safety  valve 
would  not  work,  and  it  was  conceded  by  the 
defendaots  that  the  worknuui  ought  to  have  known 
tfajfl,  umI  that  it  WW  m  act  of  necligfliiM  on 
bis  part  to  nw  it  in  1^  then  ooniKtinn  md  m 
he  did.  Wanting  to  heat  it  quiokly,  he  droppr  1 
it  into  the  molten  metal,  when  it  exploded,  and 
in  j  urod  the  plaintiff,  who  waa  passing  by.  The  general 
nue  of  the  company  wa*  for  ^emaelvee  to  dig  the 
trenob,  lay  the  pipei,  ard  lUl  in,  earaept  at  tbe  place* 
wbprp  tlu'  joints  wore,  theffi  placPs  b<nng  n(»crn«*rily 
left  open  till  the  jointw  had  boen  completed.  To 
make  the  joints  good  tlie  company  usually  employed 
a  plumber,  who  was  paid  so  much  for  eaoh  joint. 
Li  ibis  ease  they  lent  to  a  man  named  George  High- 
more,  who  was  a  working  mastor  plumber,  to  do  the 
requisite  plumbing  work,  und  ho  undertook  to  do  bo, 
and  wTi<t''  to  the  (kfendonts'  manager  on  the  oth  of 
December,  18i^6,  as  tolJows  :  ' '  Dear  Sir, — JSe  Lead 
cable  joinins*  I  beg  to  inform  you  that  yoor  price  of 
ISi.  Mc  flonnfiotiou,  bends  indnded,  has  been  accepted 
for  tne  connecting  with  wiped  jointi,  and  seam  tbe 
above  cable  to  tbe  satisfftotion  of  tbo  oompony's 
representative." 

The  only  other  evidence  aa  to  the  position  of 
Hif^imore  wae  that  it  appewed  that  he  bad  at  least 
two  men  in  bis  employ,  and  that  at  tbe  time  of  tbe 
accident  he  had  "  ftot  employment"  at  some  gas- 
works and  hud  amd  tu  his  brother  "  Ton  can  take 
tbis  job  off  me." 

The  course  of  business  was  for  the  defendants  to 
send  to  Ororge  HighmoTB  when  fhef  wanted  eonneO' 
tioTi"  Timde,  and  he  came  or  sent  a  man,  a  second 
geiii  i  iilly  acoompanyiup,  and  did  the  work  personally 
iw  soon  as  he  could,  hut  there  was  no  agreement  for 
him  to  come  at  any  sprciiied  time,  and  on  the  occasion 
in  queetion  AUxed  Higbmore  came  to  do  the  work 
and  came  alone. 

It  was  argued  for  the  plaintiff  that  (ioorge  High- 
more  v.'H^  in  till"  ^i-rvii-r'  i)f  the  defi-i giants  and  that 
the  dtiteudaut^s  wore  liable  for  the  negligeuce  of  the 
person  who  did  tbe  work  under  him  ur  as  his  repr»- 
•entative.  We  do  not  impoae  to  discuss  the  queslion 
wbetbCT  it  makee  any  difference  that  Alfred  Righ- 
more  did  the  work,  and  not  George,  and  assume  for 
tbe  present  purpose  that  the  defendants'  liability  is 
tbe  same  as  if  George  Highmoro  had  done  the  work 
instead  ol  bis  brother*  bnt  wo  tbink  tbwe  was 
no  eridenoe  at  all  of  tbe  vdatikm  of  master 
and  servant  between  tbe  defendants  and  George 
Higbmore,  and  therefore  none  between  tbedefendaute 
and  Alfred  Higbmore.  Tboy  were  under  no  obligation 
to  find  work  for  Oeorse  Higbmore,  or  to  give  him 
any  particular  job.  Au  that  they  engaged  was  that, 
if  they  sent  for  him,  and  h"  did  the  -ioUfcring  to  their 
siiLisfactiou,  they  wuuld  pay  huii  so  much  per  joint 
made.  There  is  no  evidence  that  they  exercised  any 
control  at  all  over  Uic  manner  in  wbicii  be  should  set 
about  or  carry  out  the  work,  or  interfered  in  any 
way  whatever  with  what  he  cbuBC  to  do.  When  the 
joint  was  being  made  the  foreman  was  away,  and 
only  a  labourer  was  left  to  fill  in  the  hole  when  the 
work  wag  done.  The  condition  that  it  should  be  done 
to  tbe  satisfaction  of  the  foreman  stands  upon  pre- 
cisely tbe  same  footing  as  tbe  common  condition  in 
almost  every  bnUding  or  engineering  contract,  that 
th(>  work  shall  bo  done  to  the  satisfaction  of  the 
{Arsons  for  whom  it  is  to  be  done,  or  his  repreeenta- 
tive,  and  of  ouurae,  if  tbe  work  was  badly  done,  be 
^ould  order  It  to  be  done  again. 


Tbe  position  of  G'Tirpf  TTip:!innr<-  H-pji'-firs  to  h»vp 
been  the  very  common  one  of  a  smaU  maHtcrplauber, 
often,  no  doalli»  working  with  his  own  bands,  sod 
making  his  OWB  oontracts  when  be  oonld  get  tiisn 
for  repairs  and  the  like,  and  be  was  no  more  fts 
servant  of  the  defendants  than  the  ga^fitt^r  wTia  ii 
sent  for  to  atop  a  leak  of  gas  in  a  private  house- 

It  was  next  argued  that  Uighmore,  tbottgb  not 
aotuaUy  a  servant  of  the  defendants,  was  so  fMS  andn 
tbe  ootttrol  of  their  foveman  that  Ibey  mut  be  fisUb 
for  the  consoquenoes  of  the  accident.  This,  howw»r, 
Boems  to  be  an  entire  miacoaception  of  the  tiTidenc*, 
as  in  no  single  particular  was  either  of  the  Highmor«« 
erer  interfwed  with  or  prevented  from  acting  entirply 
upon  bis  own  initiatrve.  It  is  true  enoogh  tbat  if, 
although  in  no  proper  sense  the  servant  of  thodffpnl- 
ants,  Alfred  ELighmore  had  been  actually  direote^i  by 
the  foreman  how  to  do  the  work,  and  required  t"  io 
it  in  a  particular  fashion,  and  had  submitted  to  sad 
acquiesced  in  such  dictation ,  there  might  have  bwu 
evidence  from  which  a  liability  on  tbe  part  of  th« 
defendants  might  have  been  infMred  on  the  ground 
tbat,  th'TUL'h  ill  ta;'t  tlu'  srrviiiil  H:ii:;'t],rT  or  not  tbeir 
swrant,  be  had  beeu  treated  as  and  acted  as  if  he  wera 
the  servant  of  tbe  defendants.  But  in  this  case  tL« 
evidflDflo  not  ouly  does  uot  sonport,  bnt  nf^gatira 
snob  a  state  of  things.  The  learned  deputy-judff 
said  t'lal  til  '  ilf-fendauts  "  ]  r 4ct>(uilly  supervised" 
Highmi  ri  ^<  v.ork;  tbat  "  they  smd  at  tbe  beginning 
when  and  where  tbe  work  was  to  be  done,  and  thty 
regulated  the  whole  details.  In  oottseqaence  they 
pnotically  supervised  it.**  He  went  fin  to  saythst 
George  ifighmore  "  had  not  freedom  of  action  to  com* 
and  go  when  he  pleased."  We  think  tbi>r«  was  no 
evidence    to    support   this   statement.      Thert-  WM 

nothing  in  his  agreemrat  to  make  joints  at  12<.  & 
joint  to  bind  bim  to  any  time  or  to  pot  bim  vaicr 
any  obligation  beyond  that  of  doine:  the  work 
within  a  reasonable  time  after  notice  that  it  wasrea^y 
for  him.  The  judgment  g(jes  on  to  say  that  "in 
substance  tbe  defendants  retained  control  of  tlw 
works,"  and  therefore  thoy  were  liable.  The  plmK 
is  too  vague  to  bo  of  much  service — bnt  it  is  incorrect 
so  far  as  the  mode  of  doing  Highmore's  work,  irtndi 
is  \hi>  iiuj  rtant  ntattsr  ftir  tbe  present  pnipose, 
is  couoeni&d. 

Tbsn  temains  bnt  oo«  tlOm  qasstion.  There  sr« 
many  oasss  in  wbicb  a  pecson  wbo  snplom  anoths 
to  do  woik  for  Urn  is  not  exempted  from  BabOity  for 
accidents  arising  out  of  such  work  bec*ause  he  has 
employed  an  independent  person  and  had  mi 
retained  control  over  processes  or  details,  nor  '^v  n 
interfered  in  any  way  with  the  work  at  aar 
stage.  If  a  person  ordei*  a  thing  to  bo  dona  wUeo 
when  done  or  as  done  is  an  interference  with  the 
safety  or  rights  of  anothfr  who,  at  the  time  he  is 
injured,  is  in  the  exercise  of  his  lawful  rights,  it  is  no 
answer  to  say  that  the  person  for  whom  the  offnxdaig 
thing  has  been  done  nas  done  it  by  virtne  of  s 
contract  with  someone  independent  of  his  interfer««ci; 
or  control — the  "independent  contractor"  of  tli«; 
text -b'lokH.  For  examjile,  a  man  Las  a  hole  duij;  f^r 
liim  into  wbicb  a  person  lawfully  passing  near  or 
over  the  spot  falls  without  fault  of  bis  own  and  is 
\  injured.  In  a  case  of  this  sort  the  person  ordering 
the  work  to  be  done  is  liable.  He  has  interfered  witii 
the  stadia  qim,  having  no  right  aa  against  his  neighbour 
to  do  so,  und  bis  neighbour  has  sufibred  injury  is 
consequence.  So  if  a  man  puts  up  a  sign  projecti^ 
over  a  bsgbway  and  it  fails  by  reason  d  impslect 
constroetion  and  someone  is  injorsd.  The  person  tu 
whom  the  thing  which  does  the  mischief  belongs.  <ut'i 
who  has  caused  it  to  be  put  or  wbo  has  maintaiued-it. 
when  it  does  the  mischief  is  liable,  no  matter  wbom 
he  employed  to  do  it.  The  prinoiple  is  tbia,  that  the 
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)ftnon  for  whom  the  work  has  been  done  htf  (ailed 
ito  «e»  that  aoiiiMhiDg  hM  Imu  done  nthiA  It  ^  his 
duigptodo,  nfberbySiaiMif  orbyidiA^ilafealMfoirhim. 

The  m&n  who  disturbs  or  who  to  creatA  a  state  of 
tiiingt  which  other  pieopl*  have  a  lepal  right  to 
fftpeot  at  his  h  an  is  l»  liable  for  such  liisturbauoe  or 
fulmv.  The  "mau  who  mauitaiut*  au  iu^ivcure  weight 
Kaii/ginfc  Hrvr  the  heads  of  pauerB-by,  and  fails  to 
Qikft  Mte  that  ii  ahaU  not  mtm  them  to  d«tig«r,  docs 
<■»  It  Ui  pnU  if  an  Mind«nt  happen*.  Tiifo  in 
Vhat  Lindl.-y.  L.J.,  baa  termed  "CMual  or  oollaWral " 
D<>gligenoe,  iu;d,  as  he  has  pointed  ont,  the  difficulty 
lira  rather  in  the  application  than  it\  the  enunotation 
of  the  principle  :  Hartiakerv.  Idh  Pi'ify.'ri  (  onncil,  44 
W.B.323.[1«96]  l<l.B^  M6atpp.  :51(),:i41.    In  the 

Cmt  OMB  tiMoea  mmm  to.  u  to  be  httle  difBciUty. 
aet  of  Afftvd  Highmow  in  carelessly  phitigiiig 
ilifn  rniltrn  T.iffnl  a  lamp  OODtainii Ut-i".':ii!iij  ,  iuul 
vim  the  .-stiiulv  valve  out  of  order,  is  about  aa  tj'jncal 
«u  inatancH  of  iieglipeiice  merely  oaanal,  oollaCer&l, 
-or  woidental  as  c&u  well  be  vonceit'ed.  tt  ib  certunly 
v*t  lets  ao  than  the  dropping  of  a  brick  by  a  work- 
•un  cmplofcd  in  building  a  bridge  in  Jteeili*-  v. 
LMdon  and  Korth-Wesitm  Haifxoyy  Co.,  4  Exch.  244. 

We  were  mnch  pressed  with  ii  decision  of  Bruce,  J., 
■ji  i'-nm/  V.  WimUedwi  I'rUiit  Dmirut  CohwjY,  [1S98] 
J  U.  H.  J I  J,  W  W.  R.  Dig.  138.  in  which  he  held  that 
•a  urban  council  which  bad  employed  a  contractor  to 
^  work  fai  a  street  was  liable  for  the  negligence  of 
Hm  UUUllautor  who  had  left  a  heap  of  ezcavarod 
lofl  m  the  higbwny  uiilighted  and  unprotected  over 
wh*i«<i  the  plaiutiflF  Btuuibltnl  in  the  dark  und  was 
kmt.  The  grouud  of  the  judgment  so  far  aa  this 
questit'ii  m  conoemed  was  that  there  was  neoestarily 
danger  to  the  public  in  the  work  done  onlffM  it 
were  lighted ;  tliat  tha  defendimts  must  have  known 
that  tMj  were  ordering  to  b<5  done  what  must  he 
deugeroos  in  itself  and  unless  necessary  prectiu- 
tioii*  were  taken,  and  tljat  tbey  were  therefore 
botiud  to  stti  that  precaulioua  were  taken.  Nothing 
Ii-fM  like  the  present  case  could  w^I  be  imagined.  No 
t'-iman  bt'iug  could  anticipate  aooh  a  pleaa  of  10117  <"> 
that  coiumitted  by  SGgbnum*  and  n  oonunon  oare 
bad  been  need  there  was  no  danger  to  anyone  in  the 
work  ordered  by  the  defendants  to  be  done,  nor  any- 
thing calling  for  {irecautions  to  prevent  the  molten 
l^ad  frt  ui  tiying  about.  In  the  ordinary  coarse  of 
evfuts  tlere  was  nothing  to  make  the  lead  splash 
aboot  or  to  oooftitnte  Mj  MUoe  of  danger  to  the 
public 

For  tbete  reasons  we  are  unable  to  agrop  with 
fbe  leamad  deputy-judge,  and  we  must  allow  the 
ajij^al.  »nd  order  jiidnfiuent,  Avith  costs,  to  be  entrred 
for  tbe  defendants  in  the  court  below.  The  plaintiff 
Matt  alio  pay  tbe  ooeto  of  tbia  appeal. 

Lmct  to  ajii>nil  rffHSt:<i, 

SoUdtor  for  the  company.  If.  K.  f..  fhiin^. 

Solicitors  for  the  rcB|)oudent,  Uibbs,  W  hite,  .1-  Stroiiy. 


Q.  B.  Div  . 
(lord  Kossell  of  KUIowen,  |        Oct.  26:  Nov.  7. 
CJ.,aiidWilla.J.)  } 
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-&por(sTtaJB  NcKTu-K.v3TK>:x  Sea  Fishhhs 

DlSTmCT  COMMIITEK.  (tt.) 
Fuhtry—Fitheriet  Committee — Purc/uue  of  vtttd  for 
<w  ^  fi»imy  ojfieer—ExpendUmn—Fbwtr  to  Anptur 

M  Bsportod  by  B.  O.  amxunoA,  Beq..  B«n«rt«r« 
at-Law. 


rettridioM  and  conditiont — Si  a  Ftthcritt  BigiUaiil»li 

A<  f,  1S8S  (51      52  Vid,     54),  s.  6. 

Where  u  ara  fisheries  dittrici  fttu  been  craiUd  by  an 
order  of  the  litxird  of  2'rade  under  the  Sea  Fisheries 
Regulaiion  Act,  1888,  and  a  joint  committee  has 
amtlttnUd  tontitUitg  of  tfte  representatives  nf  sevbntt 
county  councils  and  borough  cnunciU  as  well  a«  other 
bodi«9,  nntf  one  of  the  paying  cou7icil»  is  n(4  extn^pi  from 
v<  iilribittiiig  to  the  eXi>f»^'K  inrnrrid  Irt/  tfif  vniinu'lte''  in 
the  jiiirrhine  of  a  vrsttl  Jur  tin"  iise  <>/  their  jinlirry  ojfifer 
unlets  the  restrictions  and  cnuditions  us  to  rxpeudHur* 
r^errtd  to  in  teciion  6  of  the  said  Aet  art  matkt  if 
at  the  HfM  of  tht  crigined  eonttUutim  ^  ike  commiKfv, 
at  letist  before  any  apjtointment  by  the  eftmnittee  of  iU 
fithery  ufiirtr :  and  such  restrictiout  (tttd  rmtditiotu 
•  nitnnt  hi-  iiiij'f'^-'i  I',,  ntif  only  9f  the  totttribtitiitg  hodiet, 
but  must     ufrtnl  ("  I'l/  uU, 

Hule  for  a  muu'ia.ui's. 

In  this  case  a  rule  <,isi  had  been  obtained  for  a 
mandamus  directed  to  the  County  Council  of  the 
Nortb  Kidiog  of  Yorkshire  commanding  tbem  to  pay 
to  the  Fisheries  Committee  of  tbe  North-Eastern 
Fisheries  District  the  sum  of  £512,  b4>ing  the  pro- 
|M  ili  1,  cliiiiued  lus  jmyable  by  them  f(ir  ttio  ]>uri>use 
of  Lirovidiug  a  vessel  tor  the  use  of  the  fishtu-y  oinuelr 
and  for  the  cost  of  one  fwrs  iRra^iiig  and  maintaiiitng 
of  suoh  vewl. 

On  khe  9th  of  July,  18D0,  the  Board  of  Trade,  acting 
tknder  tbe  Sea  FisheriM  Regulation  Act,  ISSS  (61  d;  52 
Vict.  c.  54),  which  enables  them  lo  to  do,  taade  en 
order  ctaaling  tbo  Noctb-Baetam  Sea  Ffsberiee 
District. 

By  this  order  it  was  provided  that  a  local  fisheries 
ooounittoe  should  be  ooastituted  fur  tbe  regulation  of 
tbe  lea  ilaberiee  oanied  on  witbin  tbe  said  district. 
8uch  committee  was  to  be  a  joint  committee  of  the 
County  Councils  of  Durham,  of  the  North  Ridiug 
of  Yilrksbire,  of  tbe  East  Ridilig  of  Yorksliiru, 
and  of  the  parts  of  Lindsey  in  Lincolnshire,  and 
of  several  specified  borough  councils,  and  was  to 
oonsis«  of  bxtj  members,  twenty  of  them  being  ap- 
pointed  in  certain  proportions  by  tbe  vatioae  oounly 
councils  HTi'l  borough  councils,  and  twenty  mombors 
representing  ine  different  tisliing  interests  of  the  dis- 
trict appointed  by  llie  boards  of  salmon  oouservittors 
and  by  tho  Board  of  Trade.  These  latt-r  were  to 
be  appointed  in  each  year  before  the  9th  day  of 
November,  ^e  locinar  twenty  were  to  be  appointod 
by  tbe  oonndli  in  eadi  year  at  tbe  usual  quarterly 
meeting  of  the  said  connrih  ri^^pectivoly  held  in  the 
month  of  November.  Ail  membera  were  to  retire, 
and  the  new  members  were  to  come  into  office  in  eecb 
year  on  the  9ih  day  of  Novfouber. 

Tbe  retiring  oumben  were  to  be  eltglUe  lor  re* 
nirainftnieiit. 

ftwaeproivMed  Owtibe  Nortb  Biding  was  to  be 
represented  by  four  niPmbers. 

The  expenses  of  the  oommittee  were  to  be  charee- 
able  in  certain  specified  proj>ortions.  It  was  provided 
that  any  council  nugbt  make  a  regulation  requiring 
tbe eonmittee  to  aafimit  toeoeb  oonncils  once  m  each 
year  an  estimate  of  enensea  pMposed  to  be  inoaned 
by  them  under  tbe  Aot. 

Section  fi  of  the  Act  31  &  52  Vict.  c.  54,  provides  as 
follows:  "Subject  to  any  restrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  councds  by 
whom  a  local  fisheries  oommittee  is  appointed,  tlie 
committee  may  apptoint  snob  flibflry  omoers  as  they 
deem  expedient  for  the  porpose  of  SBfotoing  tbe 
observaooe  within  their  district  of  bye4aws  nuule  by 
the  committee." 

In  18U5  a  fishery  oihutr  waa  appointed  at  a  salary 
of  £15p  per  annum,  and  his  i  xpeni^es  and  sums  for 
trftYflUfV*  an4  l4w  Mt0  expetues  incorrod  for  the 
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hire  of  veoads  nPceKt^ary  to  enable  bim  to  perform  bis 
duties  were  paid  without  exception.  At  the  date  of 
such  uppoistment  do  restrictiotis  or  conditions  iu 
relation  to  expenditure  had  been  made  by  the  county 
orboroogh  cooodlf.  On  the  18th  of  Janoary,  1899, 
it  was  rfsolved  hy  the  fisheries  committfe,  afHrming  a 
reiJoUitioii  (if  a  sub-eonimitipp,  thai  a  vesHcl  should  be 
purchased  for  iIh*  iine  of  I'n  ri  hory  officer,  aud  that 
pi^cepts  should  issue  for  the  payment  of  £2,6tiO  by 
the  contributory  authorities.  The  precept  was 
brought  to  the  notice  of  the  North  Riding  County 
Conncil  at  their  meeting  on  the  27th  of  January, 
l^^ns,  and  at  a  iiK'eting  held  on  the  lOit!.  (  March 
the  eoiiiif  y  council  iiastructed  their  repreaentativos  ou 
the  fiNlK'ni's  coniroittce  to  oppose  the  purchasf*  of  the 
VPMoL  The  county  oounoil  on  the  Uth  of  Majr*  1898, 
refimpd  to  pay  the  £572,  their  propOTtion  of  the 
jL''.',S(in,  .■iml  tlu'Ir  nsolutioK  to  :L;it  ffTinit  contftiiu'd  a 
paragraph  that  the  expeiiditurA  for  which  they  should 
be  liable  should  not  exceed  £150  in  any  one  year. 
Tbe  mantiamut  wae  nought  to  eompel  the  peyment  of 
the  fall  amoimt. 

Lav»on  Waltrm,  Q.C.  (ff.il.  it.  FitufftrtMwi^  him), 
nppcarcil  to  show  caiise  against  thn  rule. — The  flnhpriffl 
committee  were  uot  warranfcod  in  issuing  their  precept 
forsu'  h  au  amount,  as  the  county  council  for  the  Xorth 
Biding  had  not  been  consulted  as  to  the  purchase  of  a 
veaeel.  This  wa«  not  an  expenditure  of  the  ordinary 
annual  character,  but  was  expenditure  in  the  nature 
of  capital.  Section  (5  of  the  Act  does  not  contemplate 
that  a  finuiicial  i  /nsibility  of  this  sort  can  be 
thrown  by  the  joint  committee  upon  the  individual 
bodies  who  are  repreeentetive  of  the  paying  authori- 
tim.  The  restrictions  or  conditions  mentioned  in 
Motion  6  may  be  imposed  by  each  of  tnch  authorities, 
and  it  is  not  uot  eHHary  tl  i  lt  llu  y  should  be  imposed 
when  the  h«herj'  officer  is  first  appointed  or  Mfore 
the  issue  of  the  precept.  The  case  of  Iteg.  v.  Mayor  of 
Flymouth,  4  i  W.  £.  620,  [1896]  1  Q.  B.  158,  as  not  an 
nuthority  to  Chst  eflBtet.  In  the  present  ense  the 
objection  has  beentalsad  within  the  propsr  time. 

A.^'l'tith,  QJ\  ['!.  ! '.h ■!;,■! I, <■!.  with  him),  in  Rupport  of 
the  rule. — The  claim  put  forward  by  the  county 
council  it  Hltop;ether  unmaintainable.  The  steps 
taken  by  the  joint  committee  are  clearly  not  liable  to 
Veto  by  the  oonstitoent  bodies.  Tbe  question  here  is 
confined  to  the  true  construction  of  section  6  of  the 
Fitheries  Act.  The  power  to  impose  restrictions  or 
conditions,  therein  referred  to,  is  not  a  power  that 
can  be  exercised  by  any  one  of  the  councils  alone ;  if 
that  were  SO  there  would  be  no  uniformity  of  action. 
Whatever  PO««r  is  given  by  that  section  is  given  to 
the  comeus  as  a  whole  body.  Further,  toe  word 
"  expenditure "  in  that  section  must  be  read  i  -.  re- 
lating to  what  followH— namely,  the  appointment 
of  a  fishery  offloer,  but  the  ezpanmmn  here 
objected  to  does  not  idate  to  suoh  en  rapoinlBMnt. 
We  are  hsM  dealing  with  the  expendState  to  be 
incurred  in  the  proposed  purchase  and  equipment  of 
a  vessel.  Further,  section  0  refers  to  restrictions  and 
conditions  laid  down  at  the  time  the  original  fishery 
conimittoe  it  constituted^  or  »t  anyxste  before  tbe 
precept  is  made  and  issned.  Bo  nr  ae  the  aotoal 
d('<  iaion  in  the  case  of  Hrq.  x.  Mayor  of  Plymouth  goes 
it  ia  an  autliority  iu  eupport  ui  this  contention. 

Linviou  Walton,  Q.C,  repUod. 

Cur,  ode.  vwtt. 

Hwr.  7.'— Lord  RusaBix  op  Kiuownr,  C.J.— 
This  case  comes  before  us  upon  the  arginnent 
of  a  rule  which  has  been  granted  by  this  court,  calling 
upon  the  coiiiity  council  of  the  adiuinisti  Hliv  -  .  ■ -uiitv 
01  the  ^^o^th  Kiding  of  Yorkshire  to  show  cause  why 


a  writ  of  m'tifhtmits  should  not  issue  directed  to  them, 
commanding  them  to  pay  to  the  treasurer  of  the  local 
fisheries  committee  for  the  North  -  Eastern  S«a 
Fisheries  District  tbe  sum  of  £dV2,  beiog  the  pro- 
portion  olaiand  as  pmUe  by  that  admiuistrattTe 
county  conncil  in  accoroancewith  Part  III.  of  the  Older 
for  the  creation  of  the  North-EMtem  Sea  FiahcfieB 
District,  of  a  sum  of  £"2,860,  b<  ing  th'  »nioui:t 
required  by  the  committee  for  the  purpose  of  provid- 
ing a  vessel  for  the  use  of  their  nshery  offl<»,  and 
for  the  cost  of  one  veer's  working  and  maintaining  d 
suoh  Teasel,  demanded  by  the  committee  in  pumisno^ 
of  the  precept  of  the  2Jnd  of  January,  1^9S.  Tbe 
decimou  uf  the  question  of  whether  the  matidam't* 
ought  to  go  depends  upon  thn  proper  oonstmctioQ  of 
the  Order  ol  um  fipcod  of  Trade  creating  the  m 
fisheriss  OOnunittne  in  question,  and  the  pravuisH 
of  the  Sea  Fisheries  Regulation  Act,  1888,  uodir 
which  that  sea  iisheriets  committee  was  founded. 

I    think  it  will  be   convenient    first  to  call 
atteutioa  in  genfisnl  terms  to  tbe  pcovisioos  o(  Um 
Act,  and  I  do  so  for  tiie  leason  that  so  far  as  I  sb 
H'Vfirr-  this  is  only    the    second   case   ia  which 
(piesstiuUH   of   the    nature    which   I   have  now  to 
consider  have  come  up  for  determination  in  th« 
courts.   That  Act  is  51  &  52  Vict.  c.      seotkm  1  of 
which  provides  that  "  the  Board  of  Trade  may  firam 
time  to  time,  on  the  application  of  a  county  council  f« 
borough  council,   by  order,  create  a  sea  tisheri^ 
district  comprising  any  part  of  the  sea  within  which 
Her  Majesty's  subjects  have  by  iutematioual  law  the 
exclusive  right  of  fishing,  either  with  or  without  ahj 
part  of  the  adjoining  coast  of  England  and  Wslss," 
and  by  that  order  tne  limits  of  l£e  district  and  th« 
area  diargeable  for  expense  are  dttiued.    It  is  also 
"  to  provide  for  the  constitution  of  a  local  fisheries 
committee  for  the  n'|;ulation  of  the  sea  fisheries 
carried  on  within  the  distiiet»"  audit  farther providfls 
thnt  the  Board  of  Tknde  may  from  tine  to  time  on 
the  like  application  vary  the  order  10  made,  IS  hg 
uniting  two  or  more  districts. 

The  only  observation  I  dssire  to  make,  in  passing, 
on  tiirt  seotion,  is  that  it  is  appaient  that  althoq^ 
what  »  dmed  at  u  the  oomprehension  within  oos 
scheme  of  what  may  be  a  cousider  tbl-  nrea,  ruled 
over  by  different  municipal  or  luual  authorities,  yet  it 
is  not  necessary  that  it  should  be  so ;  the  order  may 
bo  made  on  application  of  one  county  oonmal  orof  a 
borough  council,  and  may,  althoogfa  it  is  not  liksly 
that  it  would,  comprise  only  an  area  within  t'ae 
jurisdiction  of  a  single  body.     Sub-section  12  provide 
that  "  the  local  fisheries  committee  for  a  sea  fisheries 
district  shall  be  a  committee  of  a  county  council  or 
borough  council,  or  if  two  or  more  councils  appear 
to  be  interested,  a  joint  committee  of  thoae  LOuu^-iH, 
with  the  addition  in  each  case  of  such  members 
representing  the  fishing  intereats  of  the  district, 
including    memben    representing   any   board  of 
salmon    consarvatom    having  jurisdiction  witiiin 
the  district,  as  may  be  directed  by  the  ord€r 
creating  ihe  district,  suoh  nnmber  of  fishery  memben 
not  being  in  the  aggregate  lees  than  the  number  of 
members  of  the  county  or  borough  councils  provid/ed 
by  the  order  creating  the  district.     Hie  fl^sry 
members  shall  hold  office  for  the  same  time  as  1m 
members  appointed  by  the  ooonty  or  borough  ooanal 
or  councils."     So  that  tbe  comiweition  is  a  cora« 
position  of  what  may  be  called,  in  the  strict  sen^e  of 
the  word,  representative  members  sent  by  the  oouity 
council  or  by  the  borough  ocnmoils,  and  sheU  ooosiil 
also  of  memMrs  not  so  strbtly  rcfarsssntative  in  their 
character,  but  raembfr?  rejiresenting  any  board  of 
Milmon  conservators  within  the  district,  80  f:ir  as  they 
iii  iy  be  include*!  by  the  order  made,  but  with  the 
stipulation  that  the  number  ol — ^what  I  tot  this 
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l  urpose  call  --  non-eJectivo  or  non-representativo 
members  shall  not  exceed  the  number  of  the  elective 
or  reprfseotatiTe  members.  Then  solr-NQtion  -i  pro- 
vHa  that  "  the  law  relatiug  to  committees  and  joint 
oimmitteee  of  county  councilR  shall,  subject  to  tho 
I ro visions  of  the  order  constit  l-  i  1  teal  fiaberies 
ooounittee,  apfily  to  the  local  tisherieti  committee  in 
Ifta  aumur  aa  if  Qie  powen  and  duties  of  that 
«(«iiiittee  were  powers  and  datiea  transferred  the 
trocal  Ctovemment  Aot,  1888,  to  the  ooancil  or 
c-imcils  rp})r(>.sf'nt<M3  on  the  comwittfo  and  delegated 
to  Uh!  coiiiuiittc>e  by  tho  said  council  or  councils." 
Hreo  sub-section  4  provides  that  every  order  made  by 
ih«  Board  of  Trade  shall  be  laid  before  Parliament,  and 
if  etfber  Home  within  thirty  days  readlyaB  fliat  eltb« 
th(»  whole  OT  any  part  of  tht>  order  ought  not  to  be 
•^iforoed  then  it  is  not  to  havp  iorc*«,  but  subject  to 
anjr  KMch  resolution  every  order  so  made  shnll  come 
into  force  at  the  ecnitatidaol  thkty  days.  Thenthere 
is  a  provirioB  in  tuD-ssotiosi  A  whuli  niows  that  tUs 
h  not  a  purely  voluntary  scheme — namely,  that  in  case 
ai  county  council  or  borongh  council  to  whom  applica- 
tion has  been  mado  by  not  less  than  twenty  inhabit- 
ADt  iate{iayera  refuse  to  apply  to  the  Board  of 
Trade  to  create  a  sea  fisheries  district,  then 
there  may  be  a  further  application  to  the  Beard 
of  Trade,  and  the  Board  of  Trade  may  then  proceed 
to constitnte  a  sea  iisheri^  comrrnrt  >  ly  their  oni  r 
as  if  the  application  had  been  made  by  the  council 
itself :  but  by  snb-section  6  there  is  the  provision  that 
before  making  any  order  creating  a  sea  flsberies  die> 
Hfct  the  Boa^  of  Trade  is  to  cause  the  draft  of  the 
order  to  be  circulated,  is  to  hear  objections  to  it*; 
nroviaions,  and  is  to  give  notice  of  inquiry  to  lx»  held 
njadvertiiMaMnt  or  otherwise.  Then  section  2  gives 
power  to  flM  sea  fUimee  ooounittee  to  make  1^- 
lawi  for  Hie  rsgoAatioii  of  iti  fisheries. 

Now  T  come  to  the  sections  which  are  nminly  in 
<H«cus»ou  and  controversy  in  this  c&ae.  Section  <i 
says,  "  Subject  to  any  restrictions  or  conditions  as  to 
e^eoditnre  made  by  the  ootmotl  or  oonncils  by 
mm  a  local  flsheries  committee  is  anpointed,  tiie 
committee  may  appoint  snch  fishery  omcera  as  tbey 
'ieem  expedient  for  the  purjiose  of  enforcing  the  ob- 
i^erranoe  within  th«nr  district  of  the  bye-laws  made  by 
the  committee."  So  this  section,  it  will  be  observed, 
vwy  properly  and  nataraUy  recognizes  that  the 
itstrictions  or  conditions  as  to  expenditure  shall  rest 
with  the  contributing  bodies — in  other  words,  the 
m^'mbers  of  the  lisheries  committee,  who  are  seat 
there  as  representing  boards  of  salmon  conservators, 
or  other  bodies  of  uat  nature,  have  no  voice  in  this 
matto-.  The  oonditions  and  restrictions  as  to  ex- 
penditure are  to  rest  with  the  council  or  councils — the 
(.-onnty  council  in  the  one  ciise,  the  Ixjroiigh  council 
in  the  other,  and  these  restrictions  or  conditions  as  to 
♦ipenditnre  are,  according  to  the  clear  wording  of 
the  aectico,  to  pieoede  the  afipointment  of  the  fisSei^ 
officnt.  Snch  fishery  ofBcera  are  to  he  appdnted  as 
the  fisheries  committee  think  right,  but  conditions 
and  restrictions  may  \te  laid  down  by  the  coimcil  or 
tt.nndla  representing  the  areas  that  have  to  bear  the 
cbatge,  and  those  oooditioaa  and  restrictioos,  if  laid 
dovn  properly  and  in  time,  may  be  oheerred  by 
the  fisheries  oornmittee.  One  of  the  important  ques- 
tion*— indeed,  the  crucial  4ue8tion  in  the  case — is, 
when  those  conditions  and  restrictions  are  to  be 
imposed.  Then  section  10  proviiea  that  "the 
expenses  of  a  local  flsheriee  committee,  so  far 
payable  by  a  county  council,  shall,  according  as  is 
provided  by  the  order  providing  for  the  constitution 
of  the  local  fisheries  committ^,  be  geneml  or  special 
expenses  within  the  meaning  of  the  Local  Oovem- 
oient  Act,  1888>  and  if  special  expenses  shall  be 
chtfged  in  nmaner  direeted  hy  the  order  J'  Section 
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11  provides  that  '  an  i  ibr  providing  for  the  cdii-  ^ 
stitution  of  a  local  tisheries  committee  hiay  contain 
such  regulations  consistent  with  this  Act  with  resptet 
to  tlie  number  aud  ttiode  of  4wointment  of  Ihe 
members  of  the  committee,  and  witti  respect  to  other 
matters  relating  to  the  constitution  of  the  comniittee, 
as  may  seem  expedient  to  the  Board  of  Trade. "  8o 
it  will  be  seen  that  while  the  Act  in  general  terras 
points  out  what  is  to  he  the  mode  for  obtaining  the 
appointment  of  a  flshmei  committee  and  somb 
general  outline  as  to  the  constitution  of  that  body 
Hurl  na  to  its  functions,  it  leaves  a  great  many  matters 
to  1  1  till.  1  in  by  the  provisions  of  the  order  of  the 
Board  of  Trade,  which  itself  is  the  efficient  Act  for 
the  «otietitiition  of  the  fisheries  committee,  and  that 
order  may  contain  such  regulr^timis.  iilway;  consistent 
with  the  Act,  in  respect  of  tlir  number  uud  mode  of 
appointment  of  the  members  of  tlie  ci  inuiittee,  and  in 
nineot  of  othw  matters  renting  to  the  constitution 
d  uie  oommittce  ae  may  seem  expedient  to  the  Board 
of  Trade. 

Now,  application  haviu^^  been  made  to  the  Board 
of  Trade,  wo  must  assume  tliut  nil  the  roper  steps 
were  taken  by  the  Board  of  Trade,  iiud  we  ui'>^t  (il-^o 
assume  that  the  order  which  was  on  the  9th  of  tuly, 
IROO,  made  by  tin  Board  of  Trade  coustittttiug  the 
North-lCasteru  Sea  Fisheries  Committee  was  a  valid 
(  r  li  1 ,  aud  within  the  jurisdiction  given  to  the  Board 
of  Trade  under  the  Act  to  which  I  have  referred. 
But  it  is  necessary  4h«t  I  ehoidd  call  attention  in 
some  detail  to  tiie  provinoof  of  the  order.  It 
recites  that  application  has  been  made  to  tiie 
Board  of  Trade  by  ccrtnin  cejiincils.  Tt  then  recites 
that  certain  other  places  in  addition  to  the  councils 
appear  to  bo  interested  in  the  proposed  district.  It 
tbM  fartiier  ledtes  that  they  had  caused  a  drcolation 
to  he  made  of  the  draft  propoeal.  and  had  oontidered 
certain  objections  and  so  on  made.  Theren]>on,  by 
clause  1  of  what  I  may  call  the  enacting  part  of  thi.^ 
order,  the  sea  fisheries  district  is  creutefl  and  its 
>»nn^«ifcpi—  ifxe  set  oat  in  detail.  On  that  I  need  not 
dwell.  Olanse  2  deals  witii  tiie  oonstitution  of  the 
committee:  "A  local  fisheries  coTOmitt<'e  shall  be 
couatituted  for  the  regulation  of  the  sea  fisheries 
carried  on  within  the  snul  district.  '  Then  it  provides 
that  suoh  committee  shall  be  a  joint  committee  of  the 
councils  of  Durham,  of  the  North  Riding  of  York- 
shire (that  is  the  county  council  in  qoestiou),  of  the 
East  Riding  of  Yorkshire,  and  of  various  Other  places, 
inchiding  certain  borough  couuci  Is-South  Shields, 
Sunderland,  and  so  on  ;  that  it  shall  consist  of  forty 
members,  two  appointed  by  the  County  Council  of 
Durham,  four  by  the  County  Oonnotl  of  the  ^octh 
Riding  of  Yorkshire,  four  by  the  County  Gonndl  of 
the  East  Riding,  Hud  so  on,  and  various  other  ju  ovi- 
sions  with  which  I  need  not  deal,  including  the 
boroughs  to  which  I  have  referred,  representing 
altogether  aome  twenty  members,  with  the  addition 
of  twenty  memhen  representing  the  fishing  interest* 
of  the  district,  and  one  from  the  Board  of  Con- 
servators of  the  Tyue  Fishery,  another  from  the  Wear 
Fishery,  another  from  the  Tees  Fishery,  and  so  forth, 
and  fourteen  nemhen  by  the  Board  of  Trade — that  is 
to  say,  sixhoords  of  conservancy  members  and  fourteen 
nominated  by  the  Eoard  of  Trade.  So  that  you  have 
got  the  forty  members  altogether.  "  The  members  to 
be  appointed  by  the  councUs  shall  be  fij)]iointe(l  in 
each  year  at  the  usual  quarterly  meetinx  of  the  said 
comidls  respeotiTsly  held  in  the  month  of  November.'* 
That  will  be  fouuil  to  be  not  unimportant.  "The 
mcnibers  to  be  ap^joijited  by  the  V>oarils  of  salmon 
conservators  and ,  by  the  Hoard  of  Trade  sliiiU  bo 
appointed  in  each  year  before  tlui  Uth  of  November." 
Then  comes  this  provi^iun,  which  is  al»o  important. 
«•  All  the  memhen  shall  zetirei  and  the  new  memben 
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shall  ooitie  into  ofiice  in  each  year  on  the  9th  day 
of  Noveujber."'  I  refer  to  that  because  it  makes 
intelligible  what  at  tirst  sight  did  not  seem  to  me  so, 
in  some  of  the  obeerviitioot  Of  Yaughau  Williams,  J., 
in  Rtg.  v.  M'Ujui  of  l-lijOumth,  where  he  spoke  of  the 
appointment  each  year,  or  the  re-appointment  each 
year  of  the  tishery  inspector,  ti  wotdd  appear  from 
the  constitution  of  this  body  that,  unlike  most  similar 
bodies,  as  to  which  the  usual  provisioo  is  that  a 
oertain  proporttoo  of  them  retire  annually,  it  seems 
to  be  tho  scheme  of  the  constitution  of  this  body  that 
they  shall  all  retire,  being  capable  of  re-election,  but 
thai  they  shall  all  retire  at  the  eud  of  each  year.  Bo 
that  thtte  would  seem  to  be,  therefore,  a  moment  of 
time  when  the  fiaheriet  oommittee  did  not  euat. 
Therefore  there  doei  iteln  to  h*Te  bein  ground  for 
tLe  liintiiiugi'  used  by  Vaughaii  Williams,  J.,  in  the 
J'fyjnouth  case,  in  which  he  spoke  of  the  re-appoint- 
ment annually  of  the  fishery  luspeotor.  CHaase  2 
then  goes  on  to  say:  "Provioed  that  the  first 
members  to  be  appointed  by  the  oooneQa  end  by  tiie 
boards  of  snlmori  conservators  ?hall  be  appointed  at 
the  meeting  ot  each  body  resjieotively  hela  next  after 
the  coming  into  force  of  this  order,  and  the  lirat 
members  U>  h&  appointed  by  the  Board  of  Trade  shall 
be  apjiuiuted  before  the  1st  of  September  next,  and 
that  the  first  meaibern  of  the  committee  uhall  come 
into  office  on  the  Ist  of  September  next,  and  shall 
retire  on  the  9th  of  November,  1891.  Retiring  members 
shall  be  eligiblt;  for  re<ap|K>iQtment."  Now  I  oome  to 
■ometbing  that  is  more  material.  "  Except  ae  mo- 
Tided  by  section  6  of  the  Act  " — that  is  the  seoeon 
which  deals  with  restrictions  which  may  be  laid  down 
as  to  exjipnditure  by  the  council  rr  <  niiiji  Us — "no 
council  sbaU  maVp.  vary,  or  revuko  any  regulations  or 
■feendiiig order H  n  v^  ecting  thequorum  or  proceedings 
of  the  eommittee  iiareby  ooiutituted»  or  m  to  the 
area  within  which  it  is  to  exeraee  its  enlliority,  pro- 
vided that  any  council  may  make  a  regulation 
requiring  the  committee  to  submit  to  each 
cuuncil  once  in  each  year  an  estimate  of  expenses 
proposed  to^be  incurred  by  them  under  the  Act, 
and  oaoe  in  each  year  a  printed  abstract  of 
their  nor-ount  for  tbe  preceding  year,  and  to  afford  to 
any  person  or  persous  !i{)poiuted  for  the  purpose  by 
tbe  couucil  acoHs  at  all  reasonable  tiroes  to  the  books 
containing  their  accounts."  Thenit  proceeds :  '*  Subject 
to  any  roatrictions  or  cooditionB,  made  under  section  6 
of  the  Act,  the  committee" — that  is,  the  fisheries 
committee — "  shall  not  be  required  to  report  its 
proctH'cUngs  to  any  council,  nor  shall  its  acts  or 
proceedings    be    submitted   to    any  oounoU  for 

amw  we  oome  to  deal  with  the  only  wnminlny 
d«nie  which  it  is  neoersary  to  refer  to,  rat  which  is 

the  one  dealing  with  the  mode  in  winch  the  burthen 
of  eocpense  is  distributed  and  borne.  ' '  The  expenneH  of 
die  eommittee,  other  than  those  which  raaT  hti  re- 

Soived  to  be  inmurred  ander  aedaon  S  of  the  Act,  shall 
e  cbMgeablo  as  followi:'*  two«twentietiie  by 
Diirhatn,  four-twentieths  by  the  Xorth  Riding,  two- 
twtiilitlhs  by  this  authority,  one-twentieth  by  tbat 
authority,  and  80  on,  till  the  entire  twenty-twentieths 
are  distributed.  Xow,  it  is  important  in  this  oon- 
neotioD,  therefore,  to  obserre  tbat  it  is  not  possible 
to  increase  the  burden  -^n  nny  one  of  those 
exfftuse-lieariug  areas— tLuL  i.i  tu  f»uy,  once  the 
amount  of  the  expenses  has  been  dftermined,  it  is 
dear  that  that  is  an  estimate  not  of  expenses 
that  ham  been  incurred,  but  of  expenses  for 
a  year  to  be  incurred.  Once  that  figure  is 
determined,  then  the  North  Riding  can  only  be 
chargfd  with  four-twentieth  parts  oi  that  expense. 
And  the  object  of  that  on  oonsideratioo,  of  course, 
will  bo  uppmemL  Vben      oome  to  tho  '^'^ 


tiou  ui  ih«t  which  is  of  the  real  consequence  in  tii» 
case   namely,   whether — after  there  has  been  in 
estimate  of  the  expensee  which  the  sea  Ssbedai 
committee  haTO  oome  to  the  conclusion  is  niotMiy 
to  be  made  or  provided  for  in  the  coming  year,  in 
order  to  give  effect  to  the  objects  of  the  Act,  a&d  to 
the  objects  for  which  they  were  created— it  is  posnble 
for  one  of  the  comicik,  whether  boroogfa  or  coimtj, 
to  say,  "  We  object  to  this  item  or  that  item  in  thit 
mtpenditnre,  and  we  decline  to  be  reepmiable  to  ooe- 
tnoote  our  quota  towards  that  ezpeudllnm"?  Of 
course,  if  that  cont»'ntiou  were  in  the  result*  fcusjil 
to  be  well  founded,  the  oonaequences  clearly  would  bf 
that  it  would  be  in  the  x'owfir  of  one  of  these  bodia, 
it  may  be^  to  defeat  the  whole  oipBtation  of  tbe  Act, 
became  it  mmt  be  asenmed  tiut  the  estimate  ot  tbs 
necessary  oxpenditnre  was  an  estimrttf"  of  what  rti 
committee,  after  careful  inquiry,  had  arrive<i  at 
conclusion  was  necessary  to  be  expended  ;  and  if  ot,>. 
of  the  bodies  upon  whom  tbe  burden  of  expense  fslli 
says  "I  will  not  contribute  my  share,"  where  is  thf 
provision  Tiy  which  his  defalcation  can  tic  nm(1e  good^ 
There  is  none.    As  I  pointed  out,  the  quota  of  tbe 
other  cxpenaa-baaring  andioiitiM  ovanae  cMBokb 
inoreaseti. 

I  have  said  all  that  is  neoenary  both  as  to  tb» 
provisions  of  the  Act,  and  as  to  tbe  order  made  under 
the  authorityof  the  Act,aud  no  wit  is  necessary,  to  bring 
the  matter  to  the  point,  to  state  the  facts  in  the  order 
of  time.    The  order  of  the  Board  of  Trade  was  oadi 
on  the  19th  of  July,  1890.   Tbe  oomaittM  wm  ap- 
pointed, and  presumably  elaotiona  hcvo  gOM  OB.  «m 
estimates  of  expenses  niade,  those  eKpenses  hoRW  hf 
the  several  constituent  bodies,  to  U8e  a  brief  cxpre«> 
sion.  for  1891,  1892, 1893,  1894, 189^, and  1896.  Ho» 
far  the  pvraonnef  of  the  tea  fisheries  com  mittee  v&s 
altered  we  do  not  know,  nor  is  it  material  to  inqniie. 
Either  tiw  same  inemtiers  wore  T«-dMted  or  frsik 
members  elected  annually  in  their  place.    Bat  rh? 
fact  is  that  the  fishery  officer,  who  is  now  acting  tif 
the  sea  fisheries  committee,  was  appointed  oit  tb« 
10th  of  July*  1695,  and  having  since  been  oontinaed, 
in  1896  and  1897,  in  bis  appointment,  must  be  takes 
to  have  been  re-appointed  at  the  beginning  of  esch 
successive  year ;   there  baa  been  no  exercise  of  the 
power  given  t^>  the  county  coimcil  or  councibi  to  make 
any  restrictions  or  an^  conditions  whatever,  and  it 
would  seem,  and  certainly  does  seem,  that  upon  tt* 
mere  statement  of  those  facts  there  is  an  end  to  aaj 
argnmenta  tending  to  or  endeavouring  to  show  im 
tlir  (  Quncil  of  the  North  Biding  is  to  eMjKp.  liibHity, 
because  the  words  are :  "  Subject  to  any  restnctioci 
or  conditions  as  to  expenditure  made  by  the  coandl 
or  oonndla  by  whom  a  local  fisheries  oonmittee  is 
appointed,  the  committee  may  appoint  snclk  ftharf 
officers  as  they  deem  expedient  for  the  purpose  of  en- 
forcing the  observance  within  their  district  of  bye- 
laws  made  by  the  committee."   Therefore  it  is  clesr 
tibat  the  restrictions  and  conditions  are  restrictions  imi 
condiHoos  that  must  precede  the  apMlntmsnt  of  sseh 
fishery  officers,  ami  it  is  equally  uear  that  the  sp- 
pointotent  of  such  tishery  officers  as  the  seti  fisheriei 
committee  deem  expedient,  embraces  oonseqaently  - 
expenses  of  equipment,  whatever  direction  tiiat  equip- 
ment may  take,  as  shall  enable  that  officer  and  Qkm 
officers  to  disobarge  the  duties  entrusted  to  them,  mi 
cast  upon  the  sea  fisheries  committee  by  the  statute  and 
by  the  order  of  the  Board  of  Trade.    That  would  n»«Ily 
seem  to  me  quite  enough  to  end  the  case,  but  I  think 
it  may  be  well  that  I  should  examine  the  mattv 
a  little  further.     It  will  follow,  if  I  am  right  ■» 
far,  that  the  North  Riding  neither  singly  (if  it  conld 
do  so  effectually,  which  I  do  c  it  think  it  c  ,tl T  aor 
in  concert  with  others,  having  made  any  reeUictictt 
or  oonditions  as  ngsida  the  esomata  for  th^yssr  hi 
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.ui?ttion,  are  bound  to  pay  their  quota  M  tilttfc  quota 
iifixad  by  tba  Board  of  Trade  Order. 
Oa  Hie  IMh  of  Jsnoary,  1698.  th«  tea  fisheries 

>  '  :i;niitt<«  resolved,  by  tbeir  siili-  ii:utn**trr.,  thn*  it 
Viuld  be  better  to  bny  r&thnr  thuu  tu  go  uii.  iiinuf^  a 
Tewel  for  the  use  of  their  fishery  officer.  They  made 
an  estimate  of  the  expeoses,  and  arrived  at  the  oon- 
chuion  that  that  would  involve  the  expenditure  of 
r:  '00  on  the  purchase  of  a  vessel,  and  £300  for  the 
El *intf nance  of  thiit  vessel  for  one  year,  making  a 
total  of  i'J.MjO.  That  was  merely  the  reaolutiou  of 
the  »ub-committee  ;  it  was  not  the  act,  therefore,  of 
the  w>a  fisheries  committee  itself.  Bnt  apiMttOiitly 
they  had  a  farther  oommittee,  otiled  the  expenses 
eofnoittee,  or  the  executive  oommittee,  ana  the 
rcicliilic-ii  or  recomnieiidation  of  the  sab-committee 
i»nie  beftire  theui,  and  was  ajiprovtil  of,  and  finally 
it  comes  ]>eforf  the  lee  fisheries  committee  as  a 
soUcvtnre  body  and  pesned,  ao  far  as  the  endeuce 
Amn,  nnaaiinoiuly.  On  tiie  !i2nd  of  January,  1898, 
»  pr^ceitt  was  issued  by  thi-  sea  fisheries  coiu- 
iiiitt^e  to  the  County  Council  of  the  North  Kidiug 
to  pay  its  share,  amoimting  to  £572,  and  up  to 
that  point  no  objection  whatever  was  made  as 
te  what  the  sea  flsheriee  ooandttQe  were  pro- 
tonirg  to  t^o  or  to  vrhat  they  had  done.  Ami  it  is 
ftirthtsr  to  be  ubserved  that  altlioiigh  clause  '2  of  the 
order  const  if  utinfj;  the  committw  p^ives  to  uny 
council  the  right  to  make  a  regulation  requiring?  the 
les  fidicriee  committee  to  ralimit  to  saoh  council  an 
«^timate  of  the  year's  exprnnrs  proposed  to  be  in- 
curred, no  such  regulation  haflb-  en  uia'le  by  the  North 
Riding  Cotmty  Council,  nor,  so  fur  as  wi>  know,  by  uny 
<d  those  councils-  It  Heems  tu  me.  therefore,  as  phun  as 
•ayfldag  euk  well  b<>.  that  this  North  Hiding  council 
cscsot  now  say,  "  Wo  object  to  this  expenditure  ;  we 
thmk  this  expenditure  is  unwise,  and  we  decline  to  pay 
our|;irt."  To  allow  such  a  repudiation  at  such  a 
ttsge  would  be  to  render  the  whole  scheme  cQut«jui- 
plated  by  the  Act  and  by  fba  order  unworkable,  and 
woald  not  it  into  the  power  of  one  oonnoil  of  a 
hoiMfh  or  »  ooanty  to  defeat  the  whole  object. 
For  instance,  to  illustrate  again  what  T  have  pre- 
Tiotudy  adverted  to,  if  the  North  Ktdtug  art)  tight  iu 
this  repudiation,  where  is  the  £572,  which  is  part  of 
the  nippoeed  neoeesecy  eocpenditnre  for  this  year,  to 
eome  fitni  *  Jt  eaonot  oome  f^oni  any  of  fne  oilier 
■  ntriliutiu^  bp<li'^<i.  for  their  qnrit;!  of  the  total 
.ipi-uses  is  lixed  by  the  order,  ttn(i  cannot  be  altered. 

Now.  foUowijig  upon  the  issue  of  the  precept,  the 
North  Bidine  council  instruct  tbeir  representatives  to 
oppoeetibeeixieme,  and  accordingly  a  motion  was  made 
iome  time  in  the  month  of  March  in  the  sea  fisheries 
vomtuittee  which  practically  was  for  the  purpose  of 
♦nd^ttvouring  to  undo  the  work  of  the  council,  but 
it  wm  rejected  by  a  large  majority,  It  is  not  unim- 
portant to  observe  the  character  of  that  resolntion. 
At  tikcir  meeting  held  on  the  11th  of  May  they  passed 
this  reeolation  :  "  Porsuant  to  the  resolntion  adopt«>d 
on  the  IGth  of  March,  the  rfqnisife  steps  shall  be 
taken  to  protect  the  ratepayers  in  the  Hiding  from 
Iklnlity  in  respect  of  fhe  ezpenditom  incurred  by  the 
eMunittee;  that  tbo  amoitnt  being  the  total  amount 
of  the  aoeonnti  veoommended  for  payment  by  the 
'"':!ince  eonuuittee  be  r^'Juced  by  £^72,  being  the 
:^uuut  of  the  preempt  of  the  aevk  fisheries  committee, 
tad  that  iu  pursuance  of  the  Sea  Fisheries  Regulation 
Act  g|  the  county  oouncil  restrict  the  ezpen- 

Alnte  to  fHlneb  it  woold  be  liable,  to  expenditure  tiie 

ti^ribntion  of  whi'-h  pTynble  by  the  county  council 
■L'sW  not  exceed  JL'I.jM  iu  (»ny  one  year."  Now,  see, 
ihertfure,  what  thoy  propo-^e.  They  «ay,  "Although 
v«  have  not  a  |»rtor>— that  is  to  say,  before  the  ap- 
potntmentorn-iOTOintmentof  these  fishery  ofiioers— 
iiid  dom  tny  veimotion  or  ooncUtion,  «nd  although 


we  have  not  even  passed  any  regulation  of  our  own 
body  reqmrioic  the  see  fisheries  committee  to  furnish 
ut  with  an  eatfanate  of  tiie  proposed  expenditure,  yetii 
the  whole  thing  having  been  done  and  ooncidered  by 
the  sea  fisheries  committee,  we  now  object."  They 
cannot  be  heard  to  say  so. 

I  think,  therefore,  that  this  case  is  a  very  clear 
case.  I  quite  agree  that  oases  may  be  put  as  to 
which  (juestions  of  more  or  less  difficulty  may  arise, 
and  it  may,  from  the  public  an<!  important  oharaoter 
of  this  question,  bo  well  to  say  a  word  or  two  about 
them.  It  was  argued  b«fore  us  that  any  one  oouneU 
might  lay  down  restrictions  or  conditions,  and  thot» 
t'>  consider  the  case  in.  the  oonorete,  when  tiuy  w«n 
sending  tbeir  representatives  and  eleoting  their 
representatives  at  the  end  of  the  year  and  before  the 
beginning  of  the  next,  they  might  elect  their  repre- 
sentativei  nnd  say  :  We  elflot  you  subject  to  this 
reatriotion  or  oonditMD— otunely,  thnt  uo  espeoM 
shall  beinonrredbyibewn  fishenee  oommittee  which 
will  involve  a  gjreater  contribution  on  the  part  of  the 
Coun^  Council  of  the  North  Riding  than,  say,  I1.'>0. 
Woolotbat  be  legal?  Would  that  be  within  their 
oompaw  ?  It  ■nomn  to  me  it  would  not.  It  seems 
to  me  to  be  spporent  that  the  time  at  which 
the  conditions  for  the  constitntioti  of  that  h  -dy 
ought  to  be  framed  certainly  in,  if  not  ut 
the  original  constitution  of  the  sea  tisheries  com- 
mittee by  the  agreement  and  assent  of  all  the 
oont^boting  authorities,  oertainly  before  any  ezpeuo 
has  b^  en  incurred  by  the  committee  by  the  appoint- 
ment of  its  (ifficerH.  Therein  one  is  well  founded  by 
the  express  words  of  the  .\ct  itself.  But  assuming 
that  objection  is  made  before  the  appointment  of  the 
officers,  it  cannot  be  said  that  the  objection  of  one  of 
the  constituent  and  contributing  bodioa  ia  onoogh  to 
creato  a  restriction  or  condition  within  the  meaning 
of  section  6.  It  seems  to  mo  ili-i*  tli'-ro  must  bf-  an 
agreement  amongst  all  the  bodies  concerned,  and  that 
it  does  not  lie  within  the  power  of  any  one  of  them  to 
say :  '*  This  is  a  leitriotioa  which  I  invet  upon  beiqg 
observed  in  the  aetion  of  the  aea  flshenai  com- 
miitee,  or  else  I  do  not  come  under  a  liability  under 
the  scheme."  To  admit  of  that  interpretation  of  the 
statute  would  enable  one  body  that  took  a  short- 
sighted view,  it  may  he,  of  ita  own  intweete,  a  bodjf 
that  thoajght  that  it  waa  eontributtng  more  than  li 
was  gaining  by  the  scheme,  to  defeat  the  whole 
scheme,  and  to  prevent  the  operation  of  the  Act  which 
was  intended  to  proceed  upon  this  just  i  rn^  iple,  to 
give  effect  to  what  was  beUeved  to  be  a  great  public 
object  in  the  preservatioa  and  regulation  of  our 
fisnerinji,  and  at  the  same  time  to  construct  am 
equitable  scht me  by  which  tiie  burthen  of  carrying 
out  that  object  should  be  borne  by  those  v,'hii  were 
interested  iu  it.  But  to  allow  eacii  one  of  the  con- 
stituont  or  expense-bearing  or  oootribuling  bodiea 
to  judt;e  for  itself  what  was  the  measure  of  its  gain, 
and  what  ought  to  be  the  measure  of  its  oontribution, 
would,  as  it  seems  U)  me,  wholly  and  entirely  h  f>  it 
the  Act  of  Parliament.  I  think,  therefore,  that  the 
precept  has  been  jMoperly  iMoad,  nd  tho  vutndamm 
to  enloioa  it  must  go. 

WrLT.?,  J. — T  entirely  agree  in  everything  which 
ray  lord  has  said,  and  I  probaldy  should  have  said  no 
more,  except  that  the  case  is  a  very  important  one, 
and  it  raises  points  which  have  not  been  discussed 
before,  and  as  I  have  penned  a  judgment  I  Hbank  I 
ought  to  deliver  it. 

The  iubitwntial  ipiestiun  in  the  case  is,  What 
is  llie  iMfiHiing  t)f  section  (i,  sub-section  1,  of  the 
8ea  Fisheries  Regulation  Act,  1888.  "The 
committee."  that  seotion  saya,  "  may  appoint  such 
fishery  tMoern  as  they  deem  expedient"  (whidi 
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means,  I  prosumH,  hs  they  deem  it  expedient  to 
appoint),  '  "Mil  J'  t  to  !iny  reetrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  councils  by 
whom  H  looal  fisheriee  committee  is  appointed."  The 
BngliihiaiiotTenrgood,aiid  the  ^AuMeoIogy  is  not 
very  Moorste.   No  tfsheriei  oommittee  is  appointed 

by  a  rnrtnril  nr  by  councils.  The  meaniog.  li.oweyer, 
is  clbar,  and  the  phnwje  siiould  be  read  :  "  Subject  to 
any  restrictions  or  conditions  as  to  expenditure  made 
by  the  council  or  coimciis  by  whom  memben  of  a 
IomI  fisheries  committee  are  appointed."  The  flshwlw 
committee,  it  is  obvious  from  section  2,  is  to  con^i-^t 
partly  of  members  appointed  by  ooundls  whicli  will 
have  to  provide  the  funiia.  and  partly  of  at  leant  an 
equal  number  of  meuibors  represttuting  bodies  of 
conservators  or  othtir  interests  who  pro  viae  no  funds. 
It  was  thorefora  reuonable  to  ^tve  some  control  over 
expenditure,  to  the  pa>yma8terB.  AooordioKly,  if 
there  ^be  but  one  council  providing  tho  fuuda,  that 
ooUDcIl  may  impose  restrictions  as  to  expenditure, 
but  if  there  be  more  than  ov.i-  <  oiuicil,  how  can  any 
i-ua  counoil  by  itself  impose  restrictions  on  the 
expenditure,  or  on  its  own  contribution?  The  two 
porases  come  to  the  uma  thing,  for  if  tha  om  council 
uan  impose  reetriotiOB  on  its  own  OMiMbotion,  it 
thftteby  must  impose  a  restriction  on  the  total  eipen- 
dftnre,  which  is  a  definite  multiple  of  the  contribution 
of  each  oouncil.  I  cannot  think  this  tho  meaning  of 
the  section,  as  it  would  put  it  in  the  power  of  any  one 
council  to  cripple  or  destroy  any  effective  work  on 
the  part  of  the  oommittoe,  The  restrictions  must  be 
irnpOMd  hf  tbe  couoeila— >tluit  is,  by  the  agreement  of 
«U  the  OOmicUs.  This.  I  think,  is  made  jiljiiner  by 
the  enactment  of  section  1,  sub-section  3,  which  says 
that  "  tile  l*w  relating  to  committees  and  joint 
cooimitteee  of  county  oouneik  shall,  subject  to 
the  provisions  of  the  order  constituting  a  local 
fiabenes  committee,  ifiplj  to  tbe  looaf  fisheries 
oommHtee  in  like  meimer  m  if  tba  powers  and  duties 
of  that  committee  were  powers  and  duties  transferred 
by  the  Local  Government  Act  of  ISSS  to  tiie  oouodl 
or  .jiiiicils  represented  on  the  committee  and 
delegatus  to  the  committee  by  the  said  council  or 
ooondla."  By  section  81,  sub-section  1,  of  the  Local 
OovetimieDt  Ajct  of  1688,  it  is  provided  that  any 
wranty  ooaneil  oroonnofli  may  join  in  appointing  out 
of  their  resppc  tivc  bofiies  a  joint  committee  to  whom 
by  8ub-sectiuLi  2  any  county  oouncil  taking  part  in 
the  appointment,  may  delegate  any  power  which  such 
county  council  might  exercise  for  the  puipoeae  for 
which  the  committee  is  appointed ;  and  by  iaViMtioD 
1,  "  rabjeot  to  tbe  taniu  of  delation,  any  such  joint 
oommittee  dnll,  in  respect  of  any  matter  dekgated  to 
it,  have  tbo  same  power  in  all  respects  as  tho  oonnirili 
and  com  la  appointing  it,  or  any  of  them*" 

Now,  it  is  quite  plain  that  the  terms  of  delegation 
spoken  of  must  necessarily  be  tbe  miqm  m  mI  the 
xeeolntions  of  delegation,  or  elae  the  eoheme  would  be 
unworkable,  end  in  Uk»  nuumer  the  work  of  the 
fishery  committee  oould  not  be  carried  on  unless  the 
reetriotionsoroonditions  relating  to  expenditure,  if  any, 
were  identical  in  the  case  of  e«ch  of  theoooncils  impueiug 
them.  Unless,  therefore,  there  be  naanimity  on  file  part 
of  tbeseverel  councils  concerned  thero  oen  beno  opaim- 
tive  reetiiflfeionc  under  eeotion  0.  In  this  instmoe 
there  were  none  st  ell  by  any  of  the  councils  until 
tbe  resolution  of  tbe  North  Biding  council  of  the 
nth  of  May,  1888,  and  as  those  rc  Htrictions  were  not 
ooncurred  in  by  the  other  councils,  they  are,  in  my 
opinion,  inoperative. 

It  was  uged  upon  us  that  the  fooTision  oon> 
iained  in  the  order  of  the  Board  <n  *tnA»  that 
any  council  may  make  a  regulation  requiring  the 
committee  to  submit  to  such  council  onoe  in  each 
year  aa  aatinuite  of  ezpenwa  proposed  to  ba  inenRad 


IIon.sE  OF  Lords. 

b|y  them  under  the  Act,  and  oooe  in  each  year  a 
jnintod  ahetraot  of  their  aoooonta  Ibr  the  ptesail- 

mg  year,  and  to  afford  to  any  person  or  pmons 
appointed  for  the  purpose  by  th<»  eoonoil  access  u 
all  reasonable  times  to  the  br  oils  ;  mtaining  their 
accounts,  would  be  fruitless  unless  the  oounoirocMild, 
after  examining  the  ^timate  and  accounts,  past  aa 
effective  resolution  to  limit  the  espenditaie.  But 
that  consequence  doee  not  foDow.  Any  i weaniiabls  or 
well-considered  objection  to  tb*'  nature  or  extent  of 
proposed  expenditure  coming  from  any  of  the  coo- 
'  tcbutory  councils  w  iM  1  >  s  i  re  to  meet  with  carefnl 
attention  by  the  committee,  and  tbe  o<Nuider«tion 
of  estimates  and  accounts  by  the  several  oouneils 
would  enable  thras  to  reqaaat  tlMsr  a^pointad 
membera  to  repreacut  to  the  eommittee  tbe  objee- 
tions  entertaineiL  I  am  well  aw/ir<'  that  Cises  of 
apparent  hardship  may  be  cjuceivel  as  t>o<*ible 
under  this  li  i^^i >l;ition,  but  the  hxhwt  is  thit  alt 
lextslation  of  this  kind  is  practical,  and  can  r»r>4lf  so 
much  as  aim  at  oompletenees  or  perfection,  and  I  have 
no  doubt  that  tlie  good  aenae  of  the  variooa  badiaB 
ropwiaented  on  tiie  eommittee  and  of  tbe  membeci  of 
the  committee  itself  may  safely  be  trusted  to  eaab\« 
the  important  work  of  the  committee  to  b-<  doii»  with 
a  due  reganl  to  the  various  interests  repress nteil,  and 
without  injurious  iriotiou  or  serious  injustice  to 
anyone  concerned.  By  the  order  of  the  Board  of 
Trade  all  the  memban  of  tlie  eoniBiittee  go  out  of 
office  every  year,  and  thenlbre  the  opportunity 
occurs  once  H  y<  tip  of  changing  the  i>erninnitf  ot  the 
oommitf<>e,  tm  1  of  imposing  any  restrictions  up m 
expenditure  as  to  which  the  councils  iut.erest«»d  may 
be  unanimous.  This  provision  probably  is  a  auffioieiU 
safeguard  against  thi^p  gouw  aariooaly  frrang  in  the 
matter  of  oq^anditoio  ov  wiyuiing  else. 

For  tteae  raaaona  I  am  of  opinion  that  the  mle  for 
a  flwiMlseiiM  dundd  be  mada  absolntot 

JlafenMileaiiofafe. 

Solicitors  against  tbe  rule,  Lowe  A  Co. 
^Sotoitors  in  support  of  the  nie,  J7t«Ai,  Dairitt  ft 


|QOUS(  Of 

Prom  C.  A.  1  »  i   « ^ 

(England).  ]  '^T  »«,  1896. 

KBVKL.8TOKK  v.  CoKMISSIONXBS  OF  ImUAITD 

BiVJtVUS.  (a.) 

Inland  revenue— Stamp  diUy — Foreign  tecurily  istued  in 
the  United  Kingdom— Stamp  Act,  1881  l&kdt  6&  VieL 
e.  88), ».  82,  sal-ieciMii  1  (8)  (L). 

The  hniid  of  (111  American  railuHiy  com^xiiit/,  pat/ah!- 
to  bvmtr,  contained  a  rlau^'-  ou  the  face  of  the  bond: 
"  Thit  bond  shall  not  valid  far  any  purpose  unless 
tmthtnticttkd  2y  the  eert^fieate  hawn  indomd  of  Me 
<r«s(es.  .  .  .**  This  iiutmmnt  had  teen  emeuted  in  the 
United  Stul^a  and  dcJirrred  to  a  trust  compan;/  ' 
muA  to  ad  as  tru.ifef;  but  UiS  certificate  was  uimnjiied, 
aitd  the  instnnnfut  was  transmiltrl  in  that  state  to 
Lundiju,  where  the  cerlifioaU  was  signed  as  rejtUredt  and 
the  bond  issued  to  the  AoUsrt. 

that  the  bend  tSM  a  marhetable  security  both 
made  and  issued  In  ike  United  Kingdom  within  the 


(a.)  Beported  by  0.  H.  QaArrox,  Esq.,  Barciater- 
at-Law. 
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ntaning  of  tedion  83,  nA-tueUim  1  ($)  (!.)•  £Nkntp 

Aft,  1891. 

ZWi><Vm  o/     Court  of  Appeal  (46  TT.  B,  96»  [1906] 

1  (?.  B.  78)  affirmed. 

Tbts  w«i  an  app^  by  the  plaintiff  from  an  ordar  of 
tbo  Court  of  ApiMiil  (A.  L.  flmifh,  Bigby.  and  OoIBbb, 

L  JJ  V  r*"porti»d  »uh.  nom.  Baring  v.  dymmit^wn^rt 
of  Inland  liefeu'ie,  AC>  W.  R.  98,  [1898]  1  Q.  B.  78, 
•ffiniiuiE-  H  ju'lerroeDt  nf  tho  Divisiniial  Court. 

Both  th«  Divisional  Conrt  and  the  Court  of  Appeal 
h«d  hHd  tliat  the  bond  was  issued  in  the  United 
Kingdom  within  tho  meaning  of  the  sub-section. 

Cohen,  Q.a,  Bratf,  Q.G..  and  WHIm  Chittij,  for  the 
(dttotiff. — The  bond  waa  issaod  in  New  York.  Tlie 
itttule  gpoalw  of  the  original  issue.  Then*  was  no 
act  'o  be  done  by  the  new  company  to  validate  the 
bond*.  The  bondtioldfln  ooold  xiqiiua  the  oertifloate 
from  Barings. 

Sir  B.  Finlofi,  8.O.,  and  Danckipertt,  for  respondent, 
vne  not  oalkd  opon. 

Earl  of  HALSBCfRY,  L.C.  —  I  confess  that  it 
iplMMe  to  n»e  that  there  is  not  much  difficoltv  in 
dltmriniiig  this  case.  In  my  opinion  this  market- 
•Ue  weartty  me  both  made  and  issued  in  London. 
It  is  to  my  mind  immaterial  to  consider  the  orifsfin  of 
this  document,  or  tho  jilnco  in  whicli  it  was  written, 
or  where  tho  process  of  its  mauufactare  originally 
commenced.  The  document  is  a  document  which 
when  completed  beoune  undoubtedly,  within  the 
meaning  of  the  etatnte,  a  marketable  Mourity,  and 
tbe  marketable  security,  when  thus  completed,  is  for 
the  first  tirap  dplivered  to  a  person  who  is  entitled  to 
receive  it  in  T.  mdon.  I  think  that  was  an  issue  of 
that  marketable  security  to  that  i>eraon  in  London. 
It  «a*,  therefore,  I  tliiiiK,  iamed  in  London.  It  was 
•bo,  however,  id  my  opinion,  made  in  London.  The 
Militr  hietory  of  the  tnmaaction  ie  imnwCMial.  We 
we  dealinn-  now  with  a  taxing  Act  whioh  imjjojw's  thn 
iwOMsity  of  placing  a  stump  upon  particular  instru- 
tnect''  if  ;liM  ,  liaracter  dfsigTiatpd  in  !  d<»scribpfl  by 
tit  statute  itself.  The  statute  has  given  a  test  of 
vhat  is  a  marketable  security,  and  any  document 
which  hae  that  oharacter  and  is  iatoed  in  London  or 
made  in  Lnodon  it  Bable  to  that  inx.  I  tibiok 
that  thb  dfxnment  was  inned  in  London.  Wa^  it 
made  in  T^ondon  ?  Its  commencernpntwas  in  another 
oonntry.  '-  it  it  cannot  bed  iiH  ii  that  at  the  tiiu*} 
when  it  first  reached  this  country  it  did  not  fill  the 
character  of  an  instrument  to  which  the  Act  h&s 
•IHzid  the  neoeeBty  of  a  stamp  being  applied.  It  is 
adntitted  thnt  -when  it  got  to  London,  it  for  the  iint 
'iai(»  fell  into  the  category  to  which  the  statute 
applies.  It  required  a  jiarticular  signature;  and  be  it 
i>t>vrve<i  that  we  are  here  not  dealing  with  those 
vider  questions  of  the  contractual  relations  between 
tbepariiet,  we  are  dealing  with  a  taxing  Act  whioh 
•ttxae  to  •  partioalar  instrument,  of  a  particniar 
Asraeter  ^  necearity  of  haring  a  stomp.  For  the 
finit  time  in  London  thii  instrument  get«  that  liHr- 
a'"t*T  by  »  sigtratnrf*  affixed  in  T,ondon,  T  am  wliolly 
txnable  to  understand  why,  when  for  the  tirst  time  it 
•aomes  that  character  and  falls  into  tho  definition 
which  the  Act  of  Psiliament  gives,  which  renders  it 
lisUo  to  stamp  duty,  one  should  do  more  than  look 
inlo  flie  ioBtrament  itself  and  see  whether  it  has  first 
Sissmfld  that  character  of  a  marketablo  security,  in 
this  country.  Fur  my  own  part  I  think  the  case  ex- 
tr^ely  plain,  and  ^at  the  instrument  was  both 
pads  and  issued  in  this  ooontry,  and  I  decline  to  go 
ialo  Ike  earlier  history  of  the  fnniaetion.  to  see  who 
vas  a  party  to  the  first  part  of  it,  and  who  was  a 
pat^  to       woond  port.  To  my  mind  it  is  enough  , 


to  say  that  this  dooument  first  aasomed  that  char- 
acter in  this  country,  and  in  that  oharacter  was  for 
the  first  time  "  issued"  in  this  country  to  the  person 
entitled  to  reoeiTe  it.  Under  those  oirouittstanoes  it 
appears  to  me,  qnite  independently  of  the  earlv 
history  of  the  matter,  that  it  fills  the  character  whidn 
the  Act  of  Parliament  contemplated  as  that  of  doon- 
ments  which  were  to  br  -i:!  ]^!  t  to  the  stamp  duty. 
Therefore,  though  I  cannot  agree  with  all  the  reasons 
giveii  l>y  the  judges  below,  I  think  that  the  judgment 
of  the  Court  of  Appeal  was  snbetmtielly  right,  and 
that  this  appeal  ought  to  be  disndasad  with  oosts. 

Lord  IlAOtfAOBTEX. — I  am  of  the  same  opinion. 
In  my  opinion  theie  bonds  were  both  made  and 
issued  in  thi«  country  within  the  meaning  of  the 
Stamp  Act.  I  think  that  they  .v.  "made"  when 
the  finishing  touch  was  pub  to  tiieiu  and  they  became 
by  the  addition  of  the  certificate  valid  and  operative 
iustraments  as  "  marketable  aecurities."  It  seems  to 
me  that  they  wen  tlien  for  the  first  tame  "  iaraad  as 
marketable  securities.  Before  that  addition  was  made 
the  bonds  on  tho  face  of  them  bore  the  statement 
that  they  were  not  valid  for  any  purpose.  I  cannot 
understaud  how  any  document  can  be  issued  as  a 
marketable  security  whioh  proclaims  on  the  fsee  ol 
it  that  it  is  not  a  marketable  aeooiity  at  all. 

Lord  MoRBis  concurred. 

Lord  SnAKD.  —  I  am  of  the  same  opinion.  I 
think  that  there  is  much  room  for  the  argument 
that  theee  bonds  were  issued  in  the  state  in  whioh 
they  were  issued  in  America,  because  they  were 
documents  which  ^vere  there  given  over  or  delivered 
by  debtors  practically  to  their  creditors  in  fulfilment 
of  obligations  previously  undertaken.  The  bond  in 
question  might  have  been  delivered  to  the  appellaot 
himself,  bnt  instead  of  that  the  bonds  were  nanded 
to  trustees  to  be  hold  for  the  appellaut  and  other  bond- 
holders in  fulfilment  of  nb1ig<itinns.  But  the  point  on 
whichmy  judgment  tun.s  c  tin  .  n^e  in  this,  that  when 
the  bonds  were  so  handed  and  issued  to  the  creditors 
entitled  to  tbem,  or  to  trustees  for  their  behoof,  4hflj 
were  not  marketable  seoorities.  They  beoano 
marketable  seonrltlM  only  after  they  arrived  in 
England,  when  they  were  made  marketable  by  the 
certificates  there  signed;  and  we  therefore  have  »u 
issuo  hero  of  a  document  essentially  different  from  that 
which  it  had  been  in  Anterica.  What  had  been  an 
unmarketable  security  was  made  a  marketable 
necurity,  and  then  for  the  fleet  time  issued  as  moh  in 
England.  Tt  appears  to  me  that,  tn  these  oir- 
cumsf  ances,  the  clause  of  the  statute  applies,  and  that 
the  stamp  duty  which  the  Crown  insists  upon  became 
due.  In  short,  I  agree  prac^^ically  with  what  was  said 
by  Smith,  L.J.  :  "  If  when  the  certitlcate  was  indorsel 
in  Ijondon  by  Mr.  Morritt  it  then  and  there  became  a 
marketaUe  seonrifaTr  and  was  not  a  watketable  aeoaiily 
until  that  period,  it  beeame  then  a  markataUa  seeority 
issued  in  the  United  Kingdom."  On  that  ground  1 
am  of  opinion  that  the  judgment  ought  to  be  athrmed. 

Order  appealed  from  affirmed,  and  appeal  dismisted 
with  CO&U, 

Solicitors   for   the   appeUanti  JBsmpos,  Bitekojft 

Dodgsun,  Cac*,  *fc  Bompae. 

Sotidlor  for  the  vespondents.  F.  C.  Gore,  Solicitor 
of  Inland  Bomna 
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Ellam  v.  H.  F.  Mabtyx  &  Co. 


CoTTBT  OF  Appeal. 


My.  ] 
Chitbrand  S 
I.I..JJ.)  J 


Deo.  7,  8,  12. 


Fr  rn  Chan.  Div. 
(Liudley,  M.E.,  and  Cbitby 
Vangun  miUaiBS,  L.  JJ 

Ellau  v.  H.  F.  Mabtyk  &  Co.  (a.) 

/if^tHMlion  ^  BrmA (ksUempt  of  ootwi—  OaiU 
Patenu,  Detlmtt,  mi  Tmi0^MwrU  A«t,  im  (46*1^ 
47  Vid.  c.  A7).«.«. 

(7.,  trading  at  Jt,     Cb.,  Xad!  ken  fvilnnnef/  % 

junction — in  an  ndion  hnnujht  li/  E.  aijaiust  M.  d  C". 
—  from  ptfbiithing,  tithtr  i-erlall;/  ur  viheru)i»e, 
ar.ij  duUmfiit  to  the  effect  that  an  ihjtirirtinn  had  been 
gmnttd,  mgainti  E,  rtttraining  him  /rom  it^riiiging 
certain  2<Mert  patent,  and  oho  from  ^matming  E.  or 
any  of  I'.^s  cudLurtfr"  ivifh  any  legal  prf'Cfcdinij^  or 
liabiltty  iii  rcsptct  of  tin  manu/acUtre,  mie,  or  purchase 
of  a  ceitain  machiue.  After  the  order  M.  <£:  Co,  circu- 
lated amongst  amtomtrM  a  flompA/ct  prtpared 
by  the  A.  K  €b.,  which  tiattd  in  tfiet  that 
M.  d'  irrre  the  sptcial  arjtuta  of  the  A.  B.  Co.,  who 
loert  tiUe  cj'-luiive  makers  of  the  machine  in  ^ettion 
under  the  li<-m»e  of  the  jxitentcf,  aitd  who  intended  to 
jtroeecute  aii  infrimjera  of  their  patetttt. 

On  tnotioii  tu  commit  C.  to  prison  for  contempt  of 
court  for  a  breach  of  the  injunction,  Homer,  J,^  ordcftd 
C.  to  pay  the  costs  of  the  motion.    On  appeal. 

Held,  by  Lindley,  M  R.,  and  Vanghnu  Williaoas, 
L.J.  (dimeutiente  Cbitty,  L.J.),  that  the  iuJnHiiinn  wan 
not  so  plainly  worded  to  prohibit  what  C.  had  done,  as  to 
ftuttfy  a  judicial  decieitm  Uud  a  breach  of  the  uyMitdton 
had  hetu  eommitttd. 

Per  T;in  !lfy,  M.R. — The  court  wiU  not  strain  the 
tanj/uage  of  an  injunctvm  even  to  meet  a  com  which 
iMwU  kmte  iem  frAOHcd  i/foremtt. 

Appeal  of  Ilia  dalendaiiti  from  a  4eoiBoa  of 

Bomer,  J. 

On  the  22nd  of  July,  1898,  Romer,  J.,  upon  the 
moAioa  of  the  pluintiifs,  which  was  treated  as  the  trial 

of  the  action,  granted  as  iiijauotion  in  the  following 
tfTnis  Til  it  tJ  r  ■  it  1 .  iiduut«,  IT.  F.  Murtyu  Cu.,  their 
KrvouLs  aud  ugeuts.  be  perpetaally  restrained  Irom 
pabUiUng,  either  verbaUjr  «r  Iqr  dnmlar,  letter, 
aotioe,  or  otherwise  howsoever  any  ftetenMnts  that, 
or  to  tiw  effiset  that,  injunotiona  have,  or  an 
injunction  haa,  been  grant«  d  agaiuNt  the  plaintiffs 
restraining  them  from  infriugiu^  certain  letters 
patent.  No.  12.013  of  the  year  1887,  granted  to  one 
Herbert  John  AUisoo,  or  any  other  letten  patent,  and 
alio  fram  threatening  the  plaintifh  or  any  of  the 
plaintiffs'  castomers  with  any  legal  proceedtugs  or 
liability  in  respect  of  the  manufacture,  sale,  or 
purchase  of  the  dupHcatiTig  machiue  known  or 
described  by  the  defendants  as  the  "  Genuine  Bdiaon 
ICmeograph." 

After  tho  order  the  defendants  circulated  amongst 
the  jjlaiiitiffs'  customers  a  pamphlet  headed  "  The 
Oenuiue  E<li80U  Mimeograj)!)  '  fvii  i  ]»rintixi  on  the 
outside  were  the  words:  "II.  F.  Martyu  &  Co., 
fpeoial  agents  for  the  A.  B.  Dick  Co.,  exclusive 
makers  for  the  world  under  authority  of  ilr.  T.  A, 
Eiison."  On  the  back  of  it  was  pnute<l  a  uoticc  as 
follows : 

'*  From  the  o£Sce  of  the  A.  B.  Dick  Co.,  Chicago, 
Jooe  24,  1896.  To  whom  it  may  ooocem.  Public 
notice  is  hereby  eiTen  that  we  are  the  exclusive 
makers  for  the  world  of  the  Edison  Mimeograph,  sndall 
supplies  for  same,  under  our  authority  so  to  do  through 

(o.)  Bainrtad  by  W.  Soaixcross  QOMkABis  Esq.*  i 
Bartist«rHkt-Law. 


the  inTentor,  Mr.  Thomas  A.  Edison.  We  farthsc 
declare  it  to  be  our  intention  to  prosecute  all  iu- 
f ringer*  of  our  patents.  S- .-caKe.!  K-'i-'in  Mim»-.- 
graphsi  and  Muppheti  made  by  other  parties  we  tUiup 
as  fraudulent  imitations  of  goods  made  by  us,  and 
■uflb  imitation  stuff  is  not  Buda  with  any  antbontj 
ettiiar  lihroagh  us  or  throagb  Mr.  TMSaoo. 

"  (Signed)       A.  B.  Drci:  Co." 
The  plaintiffs  moved  for  leave  to  ume  a  writ  of 
attachment  against  the  def^'udant  Ttiomas  H.  D. 
Gooke,  trading  aa  H.  B.  Mart^  A  Co.,  or  in  tbs 
alteniatiTe  to  oommit  him  to  pnion  for  ooniampt  ct 

court. 

Komer,  J.,  on  the  16th  of  November,  1898,  mad«ii} 
order  except  that  the  respondent  should  p^y  the  co«u 
of  the  motioii.  He  tfaonght  that  the  rcapqud«iU  iiad 
committed  a  breaflh  of  the  injaaolioBi  tbon,^  ttJt 

int*-ntionftlly. 

The  deft^adants  appealed. 

Moulton,  Q.V.,  aud  J.  C.  Ornhain,  for  the  apixl- 
lanta. 

T.  TerreUt        and  A*  J.  Watter^  lor  tba  impjn* 

dents. 

Cttr,  ado,  vuU. 

Doc.  12.— LiNULEY,  M.R.— The  qneetton  in  tbiss^K 
peal  is  whether  the  defendant  baa  oomaiittad  a  hnsck 
of  the  inj  unction.    [W»  lordship  stated  tlia  f aets,  sni 

continued  :]  The  learne*!  j  udge  has  come  to  thecouclu-  i 
sion  that  the  defendant  has  beeu  guilty  of  &  coutetupi  I 
of  court  by  infringing  the  injunction  against  thn>a'.s. 
The  queetum  is  of  aome  importauoe.  I  am  nnaUe  to 
agree  iba  karned  judge.  To  threaten  ii  oat 
thing;  to  circulate  threats  by  soni<-onH  else  isanotii^f 
and  different  thing.  Prima  ficit.,  at  all  events,  tbw 
statement  is  true.  Evidence  may  be  adduotd  to  pr-rt 
that  the  circulation  of  threats  by  someone  else  a 
only  a  cloak  to  conoeal  threats  really  made  by  t^ 
person  who  circulates  them.  But  iLare  is  noevidenr* 
ill  this  cahti  to  show  that  the  stat*  tu«it  m»de  by  tha 
defendant  is  untrue.  Ue  nnya  in  his  affidavit  that  tti« 
pamphlet  complained  of  waa  pre]>!»red  by  the  A.  11. 
Dick  Co.  in  America,  and  was  sent  by  tbana  to  bim  at 
their  agent  to  circulate.  He  further  says  that  ll>s 
pamphldt  was  not  one  of  the  documents  complaiacd 
of  on  the  motion  for  an  injunction.  Th>>  A.  B.  Dick 
Co.  were  not  parties  to  that  action,  nor  are  they 
partiea  to  the  applicatloa  to  oommit  the  d-jfendattt. 
The  court  will  not  f or  a  OMMBant  tolacato  »  breadb  o( 
an  in  junction,  bat  will  alwayt  enforce  obaai»anee  of 
itH  order;*,  and  will  not  allow  itself  to  b<-  tricked  or 
tritied  with.  But  this  very  ciruumstanco  rendtrit  it 
incumbent  on  the  court  not  to  strain  the  language  <i{ 
an  injunction,  aTon  to  mart  a  oaia  which  w<HUd  haw 
beeu  prohibited  if  fureeeen.  To  impriaon  n  man  is  a 

very  rii>us  matter,  and  although  ihe  defendant  ha»iKt 
been  imprisoned,  still  the  ord>  r  mmlp  ag  linst  Lim(i'  '--. 
that  he  pay  the  costs  of  the  application  to  c  ommit  biiu; 
is  only  justifiable  on  the  ground  that  he  baa  di«oh^rv4 
the  iu junction  of  the  court,  for  which  disobedienee  hs 
might  jirobably  have  boen  imprisoned  if  the  ; 
hai  tliiJiight  proper  to  make  au  order  for  hui  c^^- 
mittai.  1  cannot  bring  myself  to  say  that  the  in- 
junction is  so  dearly  worded  as  to  extend  to  circuKtin^ 
the  threats  contained  in  the  pamphlet.  The  A  ii 
Dii  k  Co.  are  not  myths ;  they  are  real  traders ;  tU 
defendant  is  their  agent :  the  threats  circolated  a-s 
their  threats,  not  his.  He  do<  s  not  threiitt-n  ;  they 
threaten,  and  make  their  threats  kuowu  by  bim. 
That  be  might  be  restrained  from  circulating  tht^ 
threats  is  very  likely,  and  I  will  anuma  tliat  he  could. 
I  have,  moreover,  no  doubt  that  tbeee  tiireats.  whidi 
are  sent  to  the  plaintiffs'  customers,  are  ^  serious 
injury  to  the  plaintiffii.    But,  for  aU  that,  in  laj 
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Cf  iLit  n,  the  injunction  as  worded  does  not  80  plainly 
jiroiubit  wb»t  the  defendant  has  done  as  to  jnstifv  me 
ffi  holding  judicially  that  the  defendant  has  ouen 
lail^  of  •  breach  of  the  iDjimction.  The  order 
tfrpatled  horn  ought  to  Im  dildiarged,  but  without 
ti»t*,  for  the  deftrndant  has  unquestionably  done  that 
»Li^!\  waa  tininentJy  calculated  to  lead  to  an  applica- 
tion for  his  comtiiittHl,  and  that  which  Romer,  J.,  and 
one  01  my  brothers  think  is  a  breach  of  the  injunction. 
Under  tbe8«  circumstanoeB,  although  the  defendant 
iaseaeda»  he  cannot  xeMonably  oomidain  of  the  e^li- 
eriioii  nade  against  him,  and  no  injiulioe  li  done  in 
E 't  giving  him  any  costs. 

Tbe  o^er  wHl  therefore  be  discharged  without 
ginag  Ibe  defandant  ootts  ather  tarn  or  m1ow» 

Cbitty,  L.  J.— I  differ,  though  with  regret.  Romer, 
Jn  ocdunig  the  dafeiideiit  to  pay  ibe  costs  of  the 
sotiott  to  oommit  him,  as  be  haa  done,  adjudged 
that  there  wa«  a  'hrfacli  of  the  order  for  which 
b«  might  hiive  beon  sent  to  prison.  In  the 
(i^rcisfi  of  his  discretion  Romer,  J.,  ha^  t"i  1  ight 
It  light  to  make  the  more  lenient  order  that  he 
ihomd  pay  the  costs  only.  Bat  his  (pinion  wus 
iku^mi,  as  to  the  uJoiiotiaB  mated;  and, 
MeoDcDy,  aa  to  tiie  Ineaeh.    He  aayi  tnat  the  defen- 

Aiiit  must  not  nctifely  by  his  own  conduct  threat^'n, 
Bui  thai  in  his  opinion  ho  has  threatened  the  plain- 
tiffi  or  the  plaintiffs'  customers  with  legal  proceedings 
or  liability  in  respect  of  the  manufacture,  sale,  or 
fevchase  of  the  machine  referred  to  in  that  order 
sad,  in  bis  opinion,  the  order  as  it  etandfli  la  not 
iMtrfctcd  to  legal  proceedings  by  the  defendant  or 
Sialilitv  at  tie  suit  of  the  defoiidaut.    It  means  what 
it  isaji.    How  I  take  the  order  and  retid  it,  and  I  am  | 
onable  to  firsd  any  Hnibif^iiity  in  it.    Reading  it  as  , 
JQU  must  re>id  it,  without  any  assistance  by  reference 
to  the  pleadiogti  or  the  like,  there  being  no  pleadings 
in  the  case,  and  haviog  nothiag  tO  nfor  to  taasegt  the 
order  itself,  the  order  on  toe  faoe  of  it  fefen 
to  no  other  dcH-iiiuent   which   can  bo   read  for 
the  purpt  8«  of  lioiitiug   or  expounding  or  ex- 
plaining the  words  that  are  a<tually  found.  The 
BKtetiiM  part  of  the  injunction  is  from  threatening  the 
phiatifll,  or  any  oi  the  plaintiffs'  oustomot,  witit  any 
l^al  procet^dingB  or  liability.   That  is  not  •&  in- 
jnoction  dirr<cted  to  threats  that  the  def^daot  him- 
ftlf  will  take  any  legal  proceedings  or  attempt  to 
impose  liability.    The  injunction  is  general  in  tAmis. 
As  Romer,  J.,  has  raid  (and  I  agree  with  him  in  this) 
itilBot  levtriotedto  threats  made  by  tho  defendant 
Unaetf  fbst  ho  will  iaiw  the  atepe  which  are  here 
restrained.    The  gist  of  tho  injunction  is  threatening 
tie  plaintiffs'  customers.   In  my  opinion  the  document 
vhich  haa  been  issued  is  a  breach.    I  agree  that  it  is 
not  a  threat  by  the  defendant  himself  that  he  will 
hdia  i)HKIIMm11iiE0.  hat  it  is  a  threat  in  my  opinion  that 
etharpaaoDS— nMn^T.  the  A.  B.  Diok  Oo.-^wiU  tako 
pfowedinga  founded  npon  llieir  patent.  I  think  it  is 
quite  plain  that  what  has  V>een  done  ia  within  the 
miichief  of  the  injunction,  but  I  cay  that  merely  to 
state  expressly  niy  opinion  that  I  do  not  go  ujion  any 
<iaestion  of  construing  the  injunction  so  as  to  m%ke 
k  «ider.   I  take  the  injunction  just  as  it  stands,  and 
lagtee  with  Romer,     tbftt  there  is  a  breach. 

wmething  was  said  dnrin^  the  argument  with 
reference  to  the  'Slml  section  of  the  Patent  Act 
of  l''H3,  It  waa  said  that  the  injunction  was 
jr7Mit.-d  obriously  simply  und<'r  that  f(e<.tioii.  I 
tiuuk  that  argument  oanoot  bo  maintained.  There  is 
nothing  to  show  that  the  defendant  against  whom 
the  injunction  went  waa  ft  person  who  claimed  to  be 
a  patentee.  I  qntte  agree  that  the  language  of  the 
injunction  f  n  '  the  uuiguage  of  the  a»H  tiou.  There 
may  hare  bbtiii  uthet  just  grounds  to  make  the 


injunction  in  this  form.  It  is  a  settled  rale  th*t  ]^ 
cannot  question  the  validity  of  tho  order  on  a  motiOB 
to  conmiit,  but  if  the  order  is  wrong  in  terms  then  thn 
court  may  allow  on  8Ut:h  amotion  the  matter  t)  stiiid 
over,  in  order  that  the  defendant  sought  to  b^ 
committed  CM&  get  the  ofdar  set  right  if  he  is  in  a 
positian  ao  to  do,  Hm  lenat.  in  my  juMent»  11 
simply  this :  I  «Uiik  there  ia  •  plab  older  and  • 
plain  oreach. 

VAtros&jr  Wn-UAits,  L.J.  I  agtm  with  the 
judgment  of  the  Master  of  the  Bolls.  Aooordiog  to 
my  reading  of  this  order  it  IB  an  Older  based  npon 
the  i^fi  l  >.'ctiou  of  the  Act  of  1883,  and  under  those 
circumsbauces.  if  that  is  the  meaning  of  the  order,  in 
my  judgment  there  is  no  bceabh  of  it, 

Appnl  alloioed. 

Solidtois.  /i^ie,  HUmUt  <k  Soiu;  PriUkard^  SagU* 
field,  A  Gh. 


Prom  Chan.  T)iv.  "\ 
(Lindley,  M.R.,  aud  Chitty  and  J  HOf.  SOl 

YMghaa  Williams,  L.J  J.)  I 

/n  r«  Rmoif . 
R1T8OM  v.  RrreoN.  (o.) 

Pari»«hhip~-As$eU—Depo$lt  of  tiilt-dittdt  by  partner  to 
iecttre  partnerthip  debt — Deviae  of  rod  aUate — Sufi- 
ciencu  nf  partnerthip  aasets  to  pay  debt*  in/vtt — unl 
F^Piir.  rharrj.t  (/iacfcf-Jifiv'*)  -det,  18M  (17  ^  18 
Vict,  c.  113),  «.  I. 

A  1iuM9rwhowt»  a  partner  in  a  firm  of  shipbuilder  $ 
had  depotited  at  a  bank  the  title-deedt  of  a  real  ettaH 
htlongxnq  to  himself  to  secure  the  partnerthip  overdraft. 
By  All  will  ht  specifknlly  deeiseil  the  re»d  estate.  The 
partnership  assets  wen',  at  the  testator's  death ,  sufficietU 
to  pay  the  firm's  dehf^. 

Held,  afirming  Romer,  J.  (i6  W.  It.  478),  VuU  the 
charge  only  extended  lo  tht  0eMs  0/  the  pariMnhif, 
„mi  (hat,  an  the.  partnership  assets  weft  tumcitni 
these,  no  pari  thtrmf  tms  a  charge  on  the  reat  tdmt  «J 
t/i8(estetor  compriifd  in  the  mrmi'TaHdHm  of  charge. 

Appeal  of  the  defendants  from  Romer,  J.  (reported 

•16  W.  R.  478). 

The  testator,  John  Ritson,  whn  Hi  d  on  the  15th  of 
September,  1897,  was  in  partnership  with  his  brother 
as  timber  merchants  and  shipbuilders. 

In  Angast,  1806,  the  testator  had  deposited  the 
title-deeds  to  eertahi  xent-obatgaa  hdonging  to  him 
witli  n,  bank  to  secure  the  portoer^dp  oferdraft, 
sigiilug  at  the  samn  time  a  memovaadnm  of  deposit ; 
he  also  gave  an  undertaking  to  sanonto  a  legal  XBOtir 
gage  if  called  upon  to  do  so. 

By  his  will,  dated  the  2l8t  of  Jane,  1S9T,  the 
testator  davksd  and  bequeathed  all  his  real  and 
peraoiml  eatato  to  hmteea  upon  imat  for  his  wife  for 
Ufe  and  on  her  death  upon  trust  as  to  certain  real 
estate,  which  included  the  real  estate  charged  to  the 
bank,  for  his  son  absolutely,  and  jus  to  all  the  residue 
of  his  real  and  personal  estate  upon  trust  for  his  (the 
testator's)  children  equally. 

At  the  testator's  death  both  hisprirato  aooonnt  and 
the  partaenhip  acoount  were  largely  overdmwn  al 
the  bank,  but  the  assets  of  the  partnerdiip  wwa  mem 
than  snfilcient  to  cover  all  their  debts. 

The  executors  took  out  a  summons  for  the  detev* 
mination  of  certain  questions  arising  in  the  adminis- 
tiatkm  of  the  catate.  The  ohief  question  raised  by 
tho  sannnMia  waa  whether  anoh  part  of  the  amount 
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doe  from  the  partiMnhip  to  tbe  bMikere,  aeowed  by 
1Sb»  Hid  aMtaoraBdiim,  m  wm  vttfMi  bytheeitste  of 

the  testator,  ougbt  to  be  paia  oat  of  tho  real  rsfate 
mentioned  in  the  oiemorandum,  or  out  of  Lis  skaro  in 
the  partnership  a«B<>t«. 

fiomer,  J.,  held  that  the  charge  only  extended  to 
ilw  debte  of  the  partnership,  and  not  to  tlie  private 
overdraft  of  the  teetator  ;  and  that  aa  tho  partiifrship 
aasete  were  sufficient  to  pay  thtse,  the  partut-rHhip 
debt  to  the  bank  was  payable  thereout,  and  was  not 
a  charge  on  the  real  estate  comprised  in  the  memo- 
randum. 

Ike  defendants,  three  ol  tlie  yonagtt  oUldien  of 
CkatMtetor,  appealed. 

Fwrwtll,  Q.C.,  and  Chrittophtr  Jamet,  for  the 
M>pellauta.  —  The  real  question  is  whether  Locke- 
King's  Act  applies  to  partnership  propt  rty.  Was 
the  debt  of  the  firm  j  fi}  ;  l  lo  out  of  t;.  ri  al  estate 
or  out  of  the  p^srsoual  estate,  the  assets  of  the 
pmctnership  P  We  have  not  to  show  *  char^u  on  the 
pcnonai  estate,  but  » loss  on  ths  pcnooal  estftte. 

VImv  refened  to  section  9  of  toe  Psrtneiebip  Act, 
IWO. 

NeviUe,  Q.Ct  and  B.  F,  Norton^  ta  the  re^ondents* 
not  cdled  upon. 


LntDLBT,  M.S. — I  do  not  ffalnltibat  eny  member  of 

this  court  has  any  doubt  about  this  case.  I  asree 
with  Roiiier,  J.,  that  wfanu  tht?  cast' is  really  under- 
stood L<;ckc'-King'8  Act  haa  nothiug  to  do  with  it. 

The  case  is  simple.  There  is  a  j^tnership  with 
Joint  debts  end  one  of  the  pertners  gives  to  a  t>ank  a 
separate  security  on  hie  separato  rstato  for  the  joint 
d(A>t  of  the  firm.  That  partner  liirs,  and  wheu  he 
dies  it  is  Hscortaiiifd  that  the  joiut  assets  are  aui]>ly 
sufficient  to  pay  the  joint  debts.  The  joint  debta, 
notwithstHodiug  the  charge,  which  is  immaterial, 
have  to  be  paid  out  of  the  joint  assets  if  there 
are  enough.  What  ffae  estate  of  the  deceased 
partner  is  concerned  with  is  what  remains  after 
payment  of  the  joint  debts  including  the  guar- 
antee. The  order  made  by  liomor,  J.,  is  quite  right. 
It  is  worth  feeding— "Ibis  oonri  doth  deolerB  that 
the  memorsadun  of  deporit  deled  Hie  10th  of  August, 
1890,  ill  tlin  said  summons  mentiorM *  xteuded  to  the 
debts  and  overdrafta  of  the  partuersbip  business 
carried  on  by  the  testator  and  Thomas  Smith  Bitson 
only,  and  not  to  tlie^Tate  debt  or  owerdraft  ol  the 
testator.  And  it  bemg  admitted  Hiat  tihe  essets  of 
the  said  partnership  business  were  sufficient  for  the 
payment  of  all  partnership  debts,  including  tliat  due 
to  the  bank,  this  court  doth  declare  that  such  last 
mentioiied  debt  is  payaUe  oat  ol  snoh  partnership 
■assets  and  not  out  w  the  assets  of  flie  testator,  and 
that  no  port  thereof  is  a  charge  on  the  real  estate  of 
the  testator  comprised  in  the  said  memorandum." 

That  appears  to  me  to  be  absolutely  right,  and 
following  his  line  of  thought  in  his  judgment  he  is 
quite  right  when  he  says,  "The  ease  th«refore  is  not 
one  '  between  the  difTerent  persons  clrvinnng  through 
or  under  the  deceased  person  '  within  Llie  words  of 
section  1  of  Locke-King's  Act."  And  tht^n  he  goes 
ou  to  say  that  it  would  be  very  ditTerent  if  the  joint 
estate  were  not  suflicient  to  pay  the  debts  in  full. 
The  judgment  is  absolutely  right  and  the  case  is  not 
within  the  scope  of  Locke-King's  Act,  or  within  the 

laofttageof  it* 

.  Chitty,  I,  J  I  um  of  the  same  opinion,  and 
.re«ily  for  the  reasons  given  by  the  Master  of  the 
Bolls  and  by  Bomer,  J.  The  debt  was  the  joint 
debt  of  the  firm,  and  the  assets  of  the  firm  in  the 
hands  of  the  sorviving  partner  were  more  than 
sufficient  to  pay  the  debt.  What  was  the  interest  of 
the  deceased  in  the  partnership  assets  t    It  was 


merely  to  take  bis  share  of  the  surplus  plOMrt|,  tk* 
baUnee  rematotog  after  paymeot  ol  the  debt.  Tbi 

result  ij9  thtit  thiTf  ir^.i  no  eharge  on  thp  tt^tatir"! 
estate  at  .tll  ,  ami  Iu^r.-e  that  within  the  meauiiigof 
the  Act  there  are  no  jit-rsons  claiming  through  or 
under  the  dtioeased  person.  Tb«  whole  fallacy  sppeui 
to  me  to  be  this  :  that  the  tentstor's  estete  is  ammd 
to  consist  of  that  of  which  it  does  not  consist  at  all 

YAVOHijr  WxuuMs.  L  J.  - 1  entirdly  egrsa  Iht 
Act  is  intended  to  apply  where  there  are  fferail 

persons daimiug  through  or  under  t!;?  J ^^ -eased person. 
It  £eems  to  me  that  the  Act  can  bare  nospplick- 
tion  uidess  there  is  such  a  difference.  There  is  m 
such  differenoe  hare,  and^  il  the  partoecdiqt  sststs  ii 
salvent  there  is  no  qaesfaon  of  any  inoidenoe  of  flu 
kind  on  the  ]  rs  ualty  in  the  distribution  of  tUi 
estate.    The  appeal  must  be  dismissed,  with  costs. 

Solicitors  for  all  parties,  SpeeM}/,  Mum/orl,  i 
Rodgtn^  lor  Haykn  Jb  Stntptont  CookscnMNitb. 


From  Chan.  Div.  i  v«  u 

(Lind]ey,H.B.»andCbitty.L.J.)J 

CtnuuHa  V.  Pmnra.  (a.) 

ft< reive) — -Married  imman — "  F'j'titablt  fj^-'if —  i 
JurtfUction — Co«U  *'  ptyabie  out  u/  inarrUd  levm-'' 
separatr  ettuh,  but  ttot  othtrwise  "^-JtuHciAlU*  ^ 
1H73  (36  dc  37  Vict.  c.  66),  «.  25. 

A  married  uxman,  in  an  aciion  wuucoe^fvUyhrwy'  \ 
by  her,  vxu  condemned  in  mtts,  to  hr  (axed  nnd  pai'i  i- 
the  d^mdantt  **  out  nf  the  plaintij:'*  teparaie  H 
net  olhtrwite.**  The  only  separate  ettate  to  wkich  tV 
jJaiutilT  rnlKhd  was  a  revrrsionary  i<harf  iHt  :i' 
properly  lejt  tu  her  by  her  sitter^s  wJl.  TU  <Vi- 
having  come  into poues$ion,  Kekewich,  J.,  on  fA<f;^v  ' - 
cation  pif  <As  d^otdiaitfs,  oad  htfor*  tht  cerUfieaiU  ofiLf 
de/endttvi^  totU  had  h«m  itttud,  appmnted  a  nerirmf 
the  plaintiJTf  i^hare. 

Held,  by  the  Court  of  Appeal,  on  the  authority  ^/ 
Keams  v.  Leaf,  12  W.  IL  462,  1  //"m.  it  M.  <*at, 
opart  from  the  Judicatitre  Act,  lb73,  s.  26,  there  mi 
juriadietum  m  the  wvrt  to  appoint  a  oftk 
mnrrif'l  ii'oinnn'i  t^jiarate  eatntr  for  the  pri>t<rti;>n  >•/ Ok 
J'und  out  oj  which  the  coiit  were,  dtrectfd  to  inxid, 

Ihemon  ^  fe&eiw«A,     ante  p.  139,  etJUrmtd, 

Appeal  of  tho  ])Liinttff  from  the  deoisioil  ol 

wich,  J.,  ante  p.  1.5S. 

In  1897  BUzabeth  Cummins,  a  mairied  wumu. 
suing  in  respect  of  hei-  separate  estate,  had  brongbt 
an  aotiun  against  her  former  solieiturs  for  d«nisfn 

by  n  f  a  sahf  alleged  to  hav«>  been  m;Mie  dJ 

thorn  at  an  uudt-rviiiue  ot  her  rnvcK-siouary  shar*  uuii^r 
the  will  of  her  sister  Sarah  Ann  EJlis,  d*-cfused. 

TOe  action  came  on  for  trial  on  tbe  'i2ud  ui  Jitiv. 
1808.  By  the  j udgmenA  ie  was  ordered  that  twa  bite 
of  costa  delivered  by  the  defendants  to  t ho  pi «i>' I  f 
should  l>o  taxed,  ami  that  tho  amount  t-u  be  c»^rUfle4 
as  due  on  the  U»vr,tiun  should,  subject  to  tw 
defendante'  right  of  set-off  in  respect  of  their  tsstd 
costs  of  the  action,  be  paid  within  t«reoty>one^5t 
after  serrice  of  the  present  order  atid  the  taxing- 
master's  certificate'  in  pursuance  tluTcof  by  the  Jwrtf 
frvrtJi  whom  to  tJie  party  to  whciu  the  hume  siivuli 
be  certified  to  be  due,  unless  the  court  should,  u|ige 

(a.)  Beported  by  W.  Shaixcboss  Qox>J>amd,  Bs;.. 
Baznster-iU-Law. 
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sgedai.  circumstsnoM  to  be  certified  by  the  taxinK- 
mattatt  ottwrwise  order  upon  applioation  to  be  maae 
«ithia  one  -wpttk  aftfr  the  date  of  the  certificate  by 
the  perty  luible  to  pi»y  such  amount ;  th«n  it  wan 
ordered  that  the  action  should  bo  diHmissed  and  that 
the  plaintiff  should  pay  the  ddendanta  iiieir  ttxied 
costs  of  the  action,  Mdli  eosla  to  be  payable  out  of 
U^plaintiffii  separate  estate,  but  not  otherwise. 

Tte  only  property  which  the  plaintiff  possessed 
■  or;^i>t>  I  of  Lf T  'j^iiid  share  in  her  sister's  estate.  The 
^biire  had  recently  fallen  into  poeaession.  The 
jodgmeot  had  been  passed  and  entered,  but  owing  to 
deky  the  ta»atiuna  had  not  becm  completed  uor  the 
taxing- master's  certificate  issufd,  and  the  defendants 
mored  Wfore  KeT<«wich,  J.,  for  tLe  (j  j  liutuieDt  of 
s  reoeiver  of  the  plaintiff's  said  share,  ou  the  ground 
that  the  trustees  of  the  will  were  tibinit  to  distribute 
theeitat^  and  that  milww  > reodw  iran  appointed 
Ifae  detsndaats  tramld  lose  tiie  benefit  of  the 
judgment. 

Kekewich,  J.  (see  ante  p.  13>S},  appointed  a  receiver 
withont  salary  of  the  plaintiff's  share  in  her  sister's 
Mtato  to  thft  ostont  of  £270,  the  Amount  oi  the 
dsfsodautf  bill. 

Hm  plaintiff  vppmlmL 

Benthair,  (J.C.,  and  FdfriOK,  for  the  appellant. — 
Until  a  creditor  is  in  a  position  to  issue  legal  execu- 
tion, he  cannot  issue  eqoitabte  ezecntlon.  Tliere  ia 
BO  jurisdiction  in  the  courts  to  grant  protection  to  a 
creditor  pending  an  action.  [Lindley,  M.li.— Is 
uot  this  a  charge  on  the  lady's  reversion  ?]  We  sub- 
mit not.  Bobiiuon  v.  Pickering,  16  Ch.  D.  371,  and  on 
tppthl  29  W.  B.  3W,  16  Ch.  D.  660,  shows  that  a 
iBSJTwd  woman  cannot  be  restrained  pending  an 
•diaB  from  dealing  with  her  separate  estate.  Ord. 
42,  r.  17,      j  ,>  s  le^al  execution  cannot  issue 

here,  because  there  la  no  certificate  for  costs ;  there- 
fore, so  far  as  this  is  process  for  execution,  no  execu- 
tion can  iMOigMid  no  noeivar  «an  be  a^Kunted.  Then 
the  qneatioa  ariaea.  Is  a  charge  created  by  the 
Mamed  Women's  Property  Act?  "Wo  submit  not. 
If  It  were  so,  the  Act  itself  would  create  a  charge, 
and  the  words  in  the  judgmnft  laight  be  dimigMded ; 
thsn  it  woold  meiety  be  «n  that  •  suirned 
woman  do  pay  ooett,  and  thoae  ooets  mtitt  oome  out 
of  her  separate  estate.  This  is  not  a  harpc,  but  is 
restrictive,  merely  indicating  the  property  subject  to 
execution  on  the  order  of  the  court.  At  most  it  could 
only  be  »  zi^t  to  be  paid  out  of  a  partioolar  fond. 
h  nally  i«aolf«a  iSaalf  into  a  question  of  oonatmetion 
tm  the  Act,  and  the  Act  does  not  create  a  charge ; 
'-ti«rdore  the  order  made  by  Kekewich,  J.,  is  wrong. 

They  referred  to  Ifarris  v.  Beauchamp,  42  W.  K. 
^l,  [1884]  1  Q.  B.  801 1  MokHM  Milktge,  41  W.  B. 
SM.  I.I893J  1  Q.  B.  «01 ;  and  /a  re  Bhephard,  Atkiiu 
}ifirj,hariJ,  38  W.  R.  133,  43  Ch.  D.  13t.  [Li^fDLEY, 
M-U.,  reftnreci  to  A'eam*  v.  Lra/,  12  W.  K.  462,  1 
~     ft  IL  6S1.] 

Wmriitjftcn,  Q.  C,  and  Wtifg^,  in  tike  rapondnta, 


did  thst  which  1  think  he  hoi  ample  jurisdiction  to 
do :  he  appointed  a  reoeiTer  to  protect  that  property 
find  to  preserve  it  in  order  that  it  may  be  applied  ia 
aouordance  with  the  judgment  which  the  defeudautsi 
have  obtained.  It  is  said  that  is  wront;.  It  Ls  said 
that  this  is  equitable  execution,  and  there  has  been 
some  discussion  upon  that  footing ;  but  we  must  bear 
in  mind  this  is  a  case  in  which  we  are  dealing  with 
equitable  estotee,  and  a  judgment  that  money  is  to  be 
paid  out  of  a  particular  estate.  When  once  you 
have  got  that,  quite  iudepeodently  of  the  Judi'- 
catoie  Act,  187:{,  s.  2o,  the  autboritiaB  wbieh 
were  rear^  familiar  thirty-five  or  fortj  JWHt  ago 
show  plainly  enough  that  if  you  have  a  right  to 
b*'  paid  money  out  of  a  particular  fund  you  •  oiild 
obtain  in  equity  pruteotiun  to  prevent  that  fund  being 
dissipated  contrary  to  your  right.  It  fa  vot^  tnw  JW 
might  not  have  had  a  speciflo  ohawe  ao  aa  to  give 
you  priority  or  anything  of  that  hind,  bat  ^  oourts 
settled  after  a  long  series  of  decisions— there  was  a 
great  fight  about  it  at  one  time,  but  it  was  settled — 
that  you  could  get  an  injunction,  and  if  an  injimotion 
it  followed  on  principle  that  you  ooold  get  a  raoeiTer 
in  a  proper  ease  to  protoofc  a  fond  from  bataig  tnia- 
applied.  That  la  the  jmnciple  on  which  the  judge 
ha.s  gone,  a  ptirfectly  sound  principle  even  without 
invoking  section  23  of  the  Act.  But  the  introduction 
of  that  section  does  not  curtail  the  powers  of  the 
OOort  to  grant  injunctions.  It  expands  it.  It  has 
not  revoluticiii:'nd  th«  law,  but  it  has  enabled  fho 
court  to  gruiit  unctions  and  receivers  where  it 
used  not  to  do  so  btsforo.  1  will  not  go  a.)  fur  t^ft  to 
say  where  it  had  no  jutisdiction  to  do  so ;  that  would 
be  going  a  little  too  far ;  but  where  in  practice  they 
never  (bd,  as,  for  example,  in  trespass  and  in  cases  of 
first  mortgagwis  who  wore  out  of  possession.  Very 
well ;  wh  it  in  the  wrong  in  this!''  Absolutely  nntluiip 
at  alL  It  appears  to  me,  therefore,  that  the  appeal 
f  aila  and  nraat  be  diaaaiaaad  with  ooeta. 

Chittt,  L.J.^!  am  of  the  ssme  opinion.  The 
receiver  has  been  appointed  for  the  protection  of  the 
fund  ont  of  which  aooording  to  the  judgment  the 
costs.  wl:fn  the  taxation  is  cotnpleteii,  are  to  be  paid. 
It  aeeiuB  to  me  that  that  falhi  within  the  principle 
of  the  case  wbdoh  tiie  Master  of  the  Rolls  referred 
to  dmiag  the  airgiinieat»  JTaenu  t.  Lvi^f,  No  doubfe 
that  WB8  a  oaae  of  oontraet,  bat  I  aee  no  diff*«enoe 
between  a  case  of  contract  and  a  case  of  aa  ord^r  of 
the  court  to  pay.  1  a^ree  that  it  does  nut  create  a 
special  charge  ao  aa  to  inTolve  any  question  of  priori- 
tiea*  bat  it  dtiea  ^ve  a  right  to  nave  the  fond  pro- 
tected ont  of  wbicSi  alone  the  payment  ia  to  be  made. 
Wood,  V.C.,  says  such  a  species  of  interest  in  the 
fund  as  would  entitle  the  plaintiff  iu  the  case 
before  him  to  interfere  and  save  the  property 
from  being  waated.  That  ia  the  principle  on  which  I 
think  the  order  of  ^ikewiob,  J.,  was  properly  made, 
and  ought  to  be  maintained.  I  agree  that  the  Judi- 
cature Act,  B.  2o,  has  to  some  extent  enlarged  the 
powers  of  the  court ;  but  upon  this  occasiou  I  do  not 
think  it  neoeaaacy  to  enter  into  any  diaouaaion  of  the 


liOfliUY,  !M.K.--  In  this  ( iiHij  if  fijipears  to  me  the 
order  is  founded  on  perfectly  intelligible  and  sound 
priadpiea.  TfaaKa  ia  a  judgment  against  a  married 
weaMn  lor  ike  payment  of  ooata  not  yet  taxed,  and 
thcna  eeale  ate  by  the  judgment  to  be  payable  out  of 
her  separate  estate.  It  ii^iptvirs  that  she  has  no 
Kparate  eatate  except  the  share  to  which  she  is 
entitled  in  kar  aiater's  property  under  her  sister's  will. 
The  judge  wae  of  opinion  that  thia  fond  was  in 
dinger,  toat  ia  to  aay,  tkat  fhia  lady  was  in  a  position 
to  and  would,  get  it,  and  that  if  slm  l-  t  it  the  creditor 
would  not  recorer  hia  ooata«    Thereupon  the  judge 
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From  Q.  B,  Div.  ■) 

L.  Smith,  Kigby,  i  Nov.  19. 

aadOolUiMtlJ&O  ) 
Gixy  <u  LovDON  Brewery  Co.  v.  CoMMisaxomis 

OP  ISfLAUli  Uktesvz.  (a.) 

Inland  revenue — Stamp  dntt) — Mortffage — Sfcnrtty  fur 
the  repayiiif  nt  of  tni'Uiy  to  If  t!ttrr<i  f(i  r  h  id  or  jniiil  — 
AdditioiKil  or  tubnUtuUd  itcurily  -Trmi  dttd  /or 
tecurtny  debenture  stuck — Stamp  Act,  1891  (M  <fc  55 

VieL  c*  39)«  t,  8d»  tub-teetion  I ;  a.  8S,  aub-9tction  1 ; 
tektdnh, 

A  fnut  deed  o/  1897  /or  maainff  irredeematte  3}  per 
cmt,  dAenfym  dock  of  a  eompa$ty  provided  a»  fdUom  : 
That  the  iuue  «/ihe  etodt  $hotiU  in  the  firtt  ingtanee  be 

limited  U*  £300,000  ;  that  a  fnrth.r  i^*Hr  m!,jhi  h,  ,/vi<te 
of  £540,000,  making  altoffdher  jt&iO.UUi) ;  thai  »uch 
further  iuue  thould  cnly  be  made  J«r  the  purpose  uf 
rtdeemiay  or  fttyin^  njf  an  already  exitting  4  fur  omi. 
diAenture  steekeeeund  by  a  iruet  deed  0/1999;  and  that 
the  4  ptr  n  nf.  debtnture  stork  to  be  redeemed  or  ]r-ii  f  o  f 
should  be  tniusferrtd  to  the  trustees  of  the  dit  d  oj  IS'JT. 

Hild,  first,  that  the  dttd  of  1897  *cas  a  ncMin!;/  /'  r 
the  repayment  of  money  to  be  thereafter  jtaid  miihin  Ute 
meaning  of  section  86,  sub-eeclion  1,  of  the  Stamp  Act, 
1691,  and  that,  by  virtue  of  Sfrtinn  S8,  sub-section  1.  it 
was  chargeable  with  duty  on  the  total  amount  of  £8^0,000 ; 
srnn'.dh/,  that  it  was  chargeable  (undtr  the  heading 
Mortgage,  Bund,  Debenture,  Covenant)  with  ad  valoraui 
dHljf  at  tto  rate  <^  2$,  6d.  per  cent.,  as  being  a  [irindpal 
or  primary  security,  and  not  mertiy  with  ad  valorem 
duty  at  the  rate  of  Gd.  per  cent,  as  being  an  additiomtl  or 
tubstituted  security. 

Appeal  from  a  judgment  of  a  Divisional  Conrt 
(Grantham  and  Channell,  JJ.)  upon  a  case  stated  by 
the  C(  [jiii  i:  siunurn  of  Ii>land  Bothim  nndor  uprtion 
13  of  the  Stamp  Act,  lb91. 

TIm  inifaraiiiMit  m  to  whidi  ttn  opinion  of  the 
ooBBimnian  wai  required  was  a  trust  deed  for 
Monring  debflntnre  stock.  It  was  dated  the  6th  of 
May,  1807,  and  wtts  niacin  Ix'twecn  t\w  City  of 
liOiidon  Brewery  Co.  of  thu  oue  part,  aud  certain 
tnistots  of  the  other  I'arf .  After  reciting  that  there 
waa  then  outstandiog  £^00^000  debenture  atook  oiE 
the  company  ooostitttted  and  seemed  hy  a  tmst  deed 
dated  1'.'  -'nth  of  February,  1*^02,  ;inrl  nmcle  between 
the  Bttiuo  parties,  and  reciting  tbt»  detortninution  of  the 
company  to  issue  further  delx-uture  stuck,  to  be  called 
im  dcemable  3^  per  cent,  debentote  etock,  raokiog  nfter 
the  lonner  debentore  itoek,  and  to  be  oonetitiited  nod 
ecured  in  mtiiuior  iLeroinaftfr  provided,  it  wiis  wit- 
Becs^d  UH  jullows :  liy  cIhuso  '2  the  coinjiauy  ackuofv- 
led>:ff  d  tliHtit  was  indebted  to  the  triistc'es  in  the  sum  of 
£300,U0().  carrying  interest  at  the  rate  of  3^  per  cent, 
per  annum.  By  clause  3  the  atookholders  were  to  be 
regarded  as  the  beneficial  owners  of  thf ir  respective 
shares  of  the  stock.  By  clause  i  it  was  provided 
that,  as  and  when  the  stock  or  any  ]>art  tbtreof 
ought  to  be  paid  off  in  accordance  with  the  provisions 
of  the  deed,  the  company  should  pay  to  the  stock- 
holders or  to  those  whose  stock  ought  to  be  paid  off 
the  full  nominal  amount  of  the  stock  held  by  them 
ri  1  ctively,  with  such  pi  i  i:  ;;  1:  9,  if  any,  us,  should 
be  payable  in  respect  thereof,  and  such  payment 
should  operate  in  wtisfMlMlt  of  the  amount  of  the 
ttook,  snd  in  the  meantime  until  the  atook  was  paid 
offtfao  oompany  ehould  pay  the  stockholders  {nferett 
nt  tl:e  rate  of  per  cent.  By  clans*;  7  the  stoek 
was  limited  in  the  tirst  ini>tanue  to  iioUO.UOO,  but  the 
OOBpany  waa  to  be  at  liberty  to  issue  further  irre- 
demiabie  3^  per  cent,  debenture  stodc,  entitled  pari 

(a.)  Bepottai  by  F.  G.  BuckbSi  Biq.,  Baniiter-at- 

Law. 


pmsu  to  the  b«uefit  thereof,  subject  to  the  foUowiBf 
provisions,  that  is  to  say  :    "  (a)  Such  further  im- 
deemablo3|paroant.d«beDture  stock  shall  not  snsed 
£510,000  in  amount,  making  with  £900.000  Aiek 
above  mentioned  a  total   of   £810,000.   (f  1  Snch 
further  stock  shall  only  be  issued  for  the  puipj*:  of  j 
redeeming  or  paying  off  the  4  per  oent.  debentoR 
stock  of  £600,000.  (e)  Whenever  it  it  popostd  to  \ 
issue  any  of  the  said  farther  iixcdecmaUa  3^  |Mr  cssL 
debenture  btock,  the  oompany  must  notify  in  writiog 
to  the  txustoes  or  trustee  the  amount  of  the  prapt^l 
further  issue,  and  must  satisfy  the  trusts  or  tnct« 
that,   by  arraogenient  with   the    holders  of  s 
corresponding  amount  of   4  per  oent.  debentiin 
stock,  or  by  reason  of  notice  of  redempition 
been  givan,  the  company  ia  in  a  position  to  jiiv  ctTor 
redeem    a   corresponding   amount  of   4   p«r  cnut. 
debenture  stock,  uid  must  provide  to  the  sstisfactiOD 
of  the  trustees  or  trustee  for  the  iq>plioation  of  (och 
further  debcntnre  stook,  or  of  the  proceeds  thereof,  tO  1 
sueh  rideniption  or  payment  and  for  the  tranifer  of 
■i  per  cent,  debenture  stock  to  be  redeemed  or  pud 
off,  and  the  securities  for  the  same,  to  the  trustees  or 
tnistaa  beraof,  and  for  the  porposes  of  this  cltw 
the  oomeponding  amount  aforesaid  ia  to  be  caloalstoci 
on  the  basis  that  not  more  than  £108  of  tiie  foithtc 
im  In^^rii -111    .'JJ  per  cent,  debenture  !<toc't  15  {•■<  y  , 
i.sHU<-d  m  reepeut  of  every  £100  of  the  -1   yn  r  .ait. 
debenture  raaaSBtted  or  paid  off.     (     The  compsny  ^ 
most,  befOM  any  of  the  said  further  debentun  itock 
is  issaad  or  offered  for  snbsotiption,  ezaeole  sad 
deliver  to  the  trustees  or  trustee  an  askno*"!-^!?-  ! 
ment  of  indebtedness  for  the  amount  of  the  turthfr 
proposed    issue,   duly  stamped,    and    framed  in  | 
aooocdanoa  with  oUnse  3  heraof,  and  until  ntk. 
aohnowledgmont   is  so  ezacnteo,  stamped,  sad 
delivered  no  part  of  snob  further  stock  is  to  be 
entitled  to  the  beu^t  hereof."    By  clauses  ^  aad  J 
the  company  conveyed,  by  way  of  mortgage,  oertvii 
freehold  and  leasehold  properties  to  the  txustem  nb- 
jeot  to  tho  4  per  oent.  deboiture  stack  and  4k» 
Neouritiea  for  the  same.    By  clause  10  the  Cv/mp»nv 
chargtnl  in  favour  of  tLi«  trustees  all  ita  other  awti, 
present  and  future.     By  clause  12  the  security  con- 
■titated  by  the  deed  was  to  become  enforceable  in  th« 
flffant  of  the  oompany  making  di  fttult  in  paymfut  nf 
any  principal  or  interest  uuder  the  deed  mod  in  ca^ 
and  every  of  four  other  named  event*. 

rp  to  the  time  when  the  iustrumeut  was  preipnte^l 
to  the  uommissinnent  for  their  opiuioit,  no  aokaov 
ledgment  of  iudebtedue.ni^  retrrred  to  in  olaoSJ 
had  be««i  exeouted  or  delivered. 

The  commissioners  were  of  opinion  that  the  sum  of 
£,S  lO.OiiO  mentioned  in  clau«e  7  was  the  limit  of  tb* 
total  amount  secured  by  or  to  b«  ultimately  recoTor- 
able  uuder  the  trust  deed  within  the  meaniufc  <^'f 
section  68,  anb-seotion  1,  of  the  Stamp  Aot.  1(^1. 
They  therefore diargtd  thainstrament  with  the  datj 
chiugeiible  under  the  head  "Mortgage,  &c.."intb^ 
tirst  schedule  to  the  Stamp  Act,  IsOl,  by  r^tetfUix  to 
section  86,  sub-section  1,  of  that  Act,  and  tber 
assessed  suoh  dnty  at  £l,OM),  being  2s.  Gd.  fur  evtrj 
£  100  of  the  amonnt  seonred. 

The  company  beintr  di.-s.satisfied  with  the  aaeemm^nt 
so  far  as  regards  £GT.'),  ]».'irt  of  the  duty  asteis^^d. 
being  the  amount  attiibutable  to  th»  sum  of 
£5i0,000,  the  oommissioners  stated  this  case.  Tbe 
questions  for  the  opinion  of  the  court  were  ( 1 }  wheih-4' 
the  instrument  was  chargeable  with  the  duty  of 
i'l  O.'iU  ;  ('_')  if  not,  with  wh;it  duty  it  was  chargcabW. 

The  Divisional  Court  held  (1)  thut  the  tru->t  d-.*i 
w««  a  socurity  for  the  repaymout  of  £**40.000 
advanced  or  to  be  advanced  within  the  meanmg  of 
section  86,  Kub-aection  1,  aud  section  88,  feub-s«ctioo 
1,  of  the  SUmp  Act,  1801,  notwithstanding  tkat 
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errtno  pwlhniiiwiw  nmrt  neoemrily  be  complied 
with  Wfore  the  i«9ue  of  nay  further  stock  in  exoets  of 
£iA)0,O0O;  but  (2)  that,  in  respect  of  £500,000,  the 
deed  was  a  sabstitutod  security,  and  was  tbeiefore 
ooIt  liftbto  to  ad  valorrm  duty  of  6d.  per  oeot. 
UMflr  Hm  hMdiDg  Mortgage,  Bood,  IWMiititre. 
Coveoaiit,**  in  the  fink  wdiedide  to  tb*  Stamp  Aet, 

The  cowiuit;»i()ners  appealed,  and  tlia  fMMnpaay  gavs 
notice  by  way  of  oross- appeal. 
By  section  8S,  mib-seotion  1,  of  the  Stamp  Act, 

it  is  enacted  as  followis :  "  For  thn  pnr])c>sea  of 
this  Act  the  expreeaion  '  mortgage  '  moans  a  Becurity 
Kt  way  of  mortgage  for  tho  payment  of  any  definite 
aud  oertatQ  sum  ot  money  advacoed  or  Jeut  at  the 
time,  or  previoxisly  due  and  owing,  or  forborne  to  be 
psid(  beiog  payable,  or  for  the  repayment  of  money 
to  be  therealtw  lent,  advanced,  or  paid,  or  which 
:a*y  become  Lie  u];iiti  an  ticcount  current,  tot;efbfr 
with  any  sum  already  advauued  ac  due*  or  witbout, 
m  tha  mm  may  be ;  and  indudet  .  .  .  (c)  any 
mmifmoab  of  any  lioida,  eatate,  or  piroparty  what- 
■oewr  in  tmst  to  be  sold  or  otherwise  converted  into 
tn  luey,  intemJcd  only  as  a  security,  and  roleemiible 
before  the  sale  or  other  disposul  tboreuf,  either  by 
wprsm  itqnilation  or  otherwise,  except  where  the 
conreyanoe  ia  n«da  for  the  benefit  of  cradifaMS 
generally  or  for  tiia  bmeflt  of  oreditors  specified  who 
acvept  the  provision  made  for  paynient  of  their 
d«bu,  in  full  satisfaction  thereof,  or  who  exceed  Iitc 
in  number." 

By  taction  87,  •nb-aeotion  3,  "  A  transfer  ol  a  duly 
rtHnpcd  aaomity,  and  *  aecnrity  by  way  of  farther 

cbarg*  for  money  or  stock  added  to  moo  y  cr  stock 
previously  secnred  by  a  duly  stamped  iiisif  uuicut,  is 
:i<Jt  to  be  charged  with  any  duty  by  reason  of  its 
(»otaining  any  further  or  additional  security  for  the 
money  or  stock  transferred  or  previously  aeoared,  or 
the  interest  or  dividenfls  thereof,  or  any  new  covenant, 
proviso,  power,  atipulatiou,  or  agreement  in  relation 
thereto,  or  any  further  assurance  of  the  proj>erty 
ooio|inMd  in  tiie  traoaferred  or  previous  security." 

By  aaotioB  88,  ntb^iaotkm  1,  "  A  security  for  the 
pajment  or  repayment  of  money  to  be  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account 
Liirreiit,  eitl  r  \v  ith  or  without  money  previously  duo, 
i«  to  be  charged,  where  the  total  amount  seouiad  or 
to  be  ultimat<:;ly  recowabla  is  in  any  w»y  limited, 
vith  tlw  lama  duty  aa  a  aaooiity  lor  tha  anoont  ao 
fimitad.** 

By  the  first  schedule  to  the  Act  a  mortgage,  h  jud, 
debenture,  or  covenant,  where  it  is  "  the  only  or 
principal  or  primary  security  (other  than  ao  equitable 
aortipiga)  for  the  paymani  or  tapogrment  of  money/' 
n  ehaigealile  with  vt^omn  dvty  at  the  rate  of 
»».  6d.  pi  r  c  nt.  ;  vrl  fre  it  ]■=  "a  collateral,  or 
aaziliary,  or  additional,  or  subetituted  security  (other 
than  an  equitable  mortgage),  or  by  way  of  further 
SMQtance  for  the  above-mentioned  purpose  whara  tha 
priadpal  or  primary  security  is  duly  stamped,"  it  ia 
chargeable  mth  ad  vakrwt  mtj  at  tlie  nito  ol  6d.  per 
cent. 

Sir  R.  B.  Finlay,  S.Q.,  and  DanckwcrU,  for  the 
Oaanaiaaionera  of  Inland  BerentM. 

Bmanatui,  .  and  M.  if«  Moenagltiini^  for  (he 
City  of  IjOXuIou  Brewery  Go, 

Cbr.  adv.  vuXt, 

Nov.  19.— A.  L.  Skitb,  IfcJ.»  nad  the  following 
judgment:  Tha  two  qoestiona  whieh  appear  to  me 
to  Biisa  in  diia  caea  are,  first,  whether  adead  bearing 

date  the  Gtb  of  May,  1  sf*7,  is  "  a  security  by  way  of 
aort^ige  for  the  reotyment  of  money  to  be  there - 
all*  pud,**  vitUn  tte  meiaiiif  ot  aaotioii  86,  aab« 


section  1,  of  the  Stamp  Act,  1891.  and  tsfhos  liaUe 

under  the  first  schedule  of  that  Act  tu  h  yliunp  duty 
of  28.  Gd.  for  every  £100  of  the  amount  ^cuured  ;  and, 
spcondly,  whether,  if  it  be  such  a  security,  it  falls 
within  any  of  the  jproviaiona  of  ttkai  Act  ao  aa  to  be 
exempt  from  aaoh  hability. 

By  a  deed  dated  the  20th  of  February.  l^n'_\  the 
respondents,  the  City  of  London  Brewery  Co.  (Liaiiied), 
conveyed  by  way  of  mortgage  to  trustees  for 
debenture  atookhouian  in  that  otnupany  all  ita  free- 
holds and  leaaeholda,  ha  tmat  fo  eeenre  to  enoh  atoek- 
hoMers  the  amount  of  not  exceeding  £500,000,  with 
interef-t  thereon  at  the  rate  of  4  percent.,  and  by  this 
dted  it  was  provided  that  tho  company  might  give 
t<)  these  stoiikbolders  six  months'  notice  expiring 
at  any  time  after  the  1st  of  January,  1913,  to 
redeem  the  stock  held  by  them  at  the  price  of 
£108  for  every  £100.  In  the  year  1897  the 
cnmjKitjy  wiui  de.«irijus  of  isiiuing  a  further  mii  nut 
of  debenture  btock  which  should  carry  'i^  per 
cent.  iutere»t,  and  upon  the  6th  of  May,  1897,  kW 
indenture  whioh  ia  the  sabject- matter  ol  thia  can  "mm 
otecQted  between  the  company  and  tmateea  on  Mhalf 
of  stockholders.  The  trustees  under  this  deed  are  the 
same  persons  as  under  the  deed  of  1892 ;  but  this 
seems  to  me  to  be  an  accidental  circumstance,  and  not 
mataiial  to  this  oaae.  By  the  deed  of  1887,  aftsr 
'  reci^g  that  the  £500,000  debentore  etook  of  the 
company  constituted  and  secured  by  the  tmst  deed 
of  lbii2  was  then  outstanding,  and  that  the  company 
had  determined  to  issue  further  debenture  stock  to  be 
called  irredeemable  3^  per  cont.  debentore  stock 
ranking  after  the  fonner  debentore  atook,  it  waa 
witnessed  that  the  compfiny  thereby  acknowledged 
that  it  was  iiidebte<i  to  the  iliiu  trustees  in  the  sum  of 
£.'iU0,O0(J  carrying  interest  at  the  rate  of  3,^  per  cent. ; 
that  the  stockholdera  were  to  be  regarded  aa  the 
beiieticial  holdeie  of  their  xespeotive  sharea  of  llda 
stock;  that,  as  and  when  the  stock  or  any  part 
thereof  ought  to  be  paid  off,  the  company  would 
pay  the  siinie  to  the  stockholders  at  par;  that 
in  the  first  instance  the  issue  of  this  3^  per  cent, 
irredeemable  stock  should  be  limited  to  the  amount  of 
£300,000,  but  that  a  further  issue  of  the  stock,  not 
exceeding  £540,000,  maldng,  with  the  £300,000, 
£840,000,  might  take  place  ;  that  such  further  issue 
of  £540,000  stock  should  oaly  be  used  for  the  pur- 
pose of  redeeming  or  paying  off  the  £500,000  A  pf-r 
oent.  atock;  and  that  thia  further  iaane  of  £540,000 
waa  only  to  take  plaoe  when  the  company  waa  m  a 
position  to  pay  off  or  redeem  a  corresponding  amount 
of  the  4  per  cent,  debenture  stock.  This  deed  of  1897 
also  provided  for  the  transfer  of  the  4  per  oent. 
debenture  atock  to  be  redeemed  and  paid  off)  and  the 
aeenritiea  fbr  the  eame,  to  the  tniateaa  of  the  deed  of 
1807,  and  that,  before  any  of  this  £,540,000  debenture 
htock  was  issued  by  the  company,  they  shonld 
acknowledge  to  the  trustees  their  indebtedness  for 
the  amount  of  the  proposed  issue  in  the  same  manner 
as  by  the  deed  provided  as  regards  the  issue  of  the 
£300,000.  It  18  also  provided  by  the  deed  that 
tho  security  thereby  constitute<l  should  become 
enforceable  on  the  happening  of  five  difTereut  events, 
which  are  particularly  set  forth  in  the  deed,  and 
hy  it  the  freeholda  and  leaseholds  of  the  company  are 
conveyed  to  the  trustees,  and  a  floating  charge  is  also 

S'ren  by  the  company  in  favour  of  the  trustees  for 
e  stodiholders  on  the  general  assets  (jf  the  company ; 
and  it  is  provided  that,  when  "  all  the  stock  entitled 
to  the  benefit  of  the  trusts  lierein  contained  and  for 
the  time  being  issued  has  been  paid  off  or  satisfied, 
and  upon  payment  of  all  costs,  charges,  and  expenaea 
incurr*  1 1  y  x'vj-  trustees  or  trustee  in  relation  to  theae 
presents,  the  trustees  or  trustee  shall,  at  the  requeat 
of  the  wuigmjt  ceeooTay  or  mirign  to  ttie  oompany  i 


Digitized  by  Google 


«i»  THE  WEEKLY  REtoRtfeR. 

Ox.  ow  An.     Got  or  Lossov  Bbbwsey  Oo.  v.  Cokhusiohum  or  lMhua>  BxnxvM.    Or.  op  An. 


Huliiect  to  the  secxirity  (if  any  then  subsisting)  of  the 
holdere  of  the  i  per  cent,  debenture  stuck,  or  their 
tnistees  or  tnitw,  tiia  Bort gaged  premues,  or  such 
parti  tlmaof  aa  may  remain  vetted  in  the  trustees  or 
tTtiBtae  hennf,  freed  and  diaoharsed  from  tbe  trusts 
yit  rt'iti  CDiitatned,  or  ctherwiM  tttMM  tho  morlfgaged 
premises  from  thin  security/' 

TbOMlieillg  the  material  facts,  it  is  tirat  argued  by 
the  oompBDj  tliat  this  deed  of  1897  ia  not  a  security 
hy  way  of  mortgage  for  the  repaymoit  of  uoaey  to 
M  tluceafter  paid.  It  is  a  security  by  way  of  mort- 
gage; for,  although  the  £840,000  ia  culled  irre-  i 
daemable  3}  per  cent,  debenture  stock,  the  properties 
of  the  oompany  otnmyad  by  the  deed  to  too  trustees 
to  MOOTC  tMoamoaiofodaoaMble  upon  tho  h^>pening 
of  the  named  ercnts.  The  deed,  then-fore,  contains  a 
clause  enabling  tbe  company  in  certain  events  to  re- 
deem, which  iuiporti  a  mortgage.  It  is  clearly  not 
an  abeolute  aaaignment  by  the  company.  Theo,  is  it 
ft  woority  "  for  the  renayiiMnt  of  money  to  b«  there- 
after  paia"  ?  It  is  a  deod  to  secure  the  repayment  to 
fhe  holders  of  the  3.^  per  cent,  stock  of  moneys  paid 
by  them,  wliii  U  rtpayment  by  the  company  ia  secured 
to  tiiem  by  means  of  the  machinery  of  trustees,  in 
my  opinion,  this  diod  is  what  it  desacibea  itself  as 
bung— namely,  a  mortgage  deed,  and  oomes  within 
the  provisions  of  section  86  of  the  Stamp  Act,  1891, 
Thfre  is,  I  tliiuk.  iiL>  ii._'L'i  for  the  Crown  t.j  ri-.-.iirt  to 
aub-section  (c)  of  section  bti,  though  I  think  that  sub- 
section would  have  CflAad,  if  it  had  become  neoeaaary 
to  sdy  opon  it.  I  acne  with  what  Sir.  Danokwerts 
for  the  C&own  pointed  out— namely,  that,  if  the  deed 
of  I'^OT  iq  fi  luur'.gage  within  the  Act  -la  rcgiirds  the 
£30<)  LM)0.  ihi  ii  Hti  tion  88,  sub-section  1,  also  imposes 
the'lutyupuQ  thv  £o40.ooo,  the  diflsieooe  between 
the  £aO0tW)0  and  tbe  £810,000. 

I  now  eonie  to  the  aeoond  Immoh  of  fids  case, 
which  is  whether  upon  tbe  facts  relating  to  this 
mortgage  deed  ot  the  6th  of  May,  1897,  it  is  exempt 
from  the  2s.  6d.  stamp  duty  per  £100  upon  the 
£840,000,  and  is  liable  either  to  no  dn^  or  at  the 
most  to  a  duty  of  6d.^  £100  opon  the  JQMO,QOO. 

Th(>r«>  Hn>  rnHny  pomts  made  as  to  ttlit  on  behalf 

of  the  tomjiiLiiy- 

First,  It  ifl  Ffiul  thiit  tho  deed  of  the  6th  of  May, 
1897,  is  not  "  the  only,  or  principal,  or  primary 
seoority  for  the  payment  or  repayment  of  money  " 

^99  Schedule  I.  under  heading  "  ilortgapn.  Bond, 
ebenture,  Covenant"  of  the  Act  of  1S91),  aud 
thiTt  fiin^  IS  not  liable  toadnfyof  2a  <Id.for  every 
£100  secured  thereby. 

Now,  what  io  the  security  the  etodkholders  take  as 
regards  tbis  issne  of  the  3^  per  cent,  stock  ?  It  is 
argued  for  the  oompauy  that,  ina^rauch  as  by  the 
of  I  =:;iT  the  security  of  the  d*>-  1  f  lS92is  kept 
alive  and  transferred  to  the  trustees  of  the  1897  deed, 
and  ft  is  so  kept  alive  and  transferred  to  the  trustees 
to  protect  the  stoekholdete  ooder  the  deed  of  1897 
against  any  mesne  ineambfaaoes  whicih  might  have 
been  create i  upon  tho  property  of  the  company  be- 
tween 1802  and  1897,  that  the  deed  of  1897  is  not  the 
"  only,  or  principal,  or  primary  security  for  the  pay- 
ment or  repayment  ol  money t' '  What  seowity  would 
the  stoeUiolowe  of  the  Si  per  osnt.  stock  haTe  as 
regards  that  xtmr.  were  it  not  for  the  deed  of  1897  'f 
Were  it  not  for  this  deed,  the  atockholders  of  ISOT 
would  have  nothing  to  do  with  the  deed  of  1892, 
whidi  demonstrates  that  the  deed  of  1897  ia  the  only, 
or  principal,  or  primary  security  for  tihii  3^  per 
cent,  stock;  and  this  point  thscelbra  feile  the 

company. 

I  come  to  the  next  point,  which  ia  that  the  deed 
of  1897  is  an  "  additional  security,"  so  far  as  £d00.000 
of  the  £810,000  is  coooemed,  and  that,  therrforoi 
under  glaqie  9  of  Bohednle  I.  ol  the  Aot  under  tbe 


hea<liii<,'  "Mortgage"  tli^  X'nniirin  Is  only  liable  to 
a  duty  of  Gd.  for  every  £100  of  t  his  £004.1,000.  It  mart 
he  remmnbered  that  the  stockholders  of  tbe  4  per 
cent,  stock  provided  for  by  the  deed  of  1892  an  Bndec 
no  obligation  whatever  to  take  the  3|  per  cent  stock 
provided  for  by  the  deed  of  IS97.    They  need  take 
none  of  it.    Thtty  miffht,  if  they  pleased,  continue  si 
they  were  under  the  deed  of  1892.   The  issue  of  ths 
3^  per  oant.  stook  and  the  eaeority  given  for  it  by  the 
deed  of  1807  was  a  new  matter,  though  the  property 
of  the  company  with     me  addition  is  again  pledged 
as  security  for  this  stock,  subject  to  the  rights,  if  any, 
of  the  4  per  cent,  stockholders  thereto.   This  3|  per 
eent.  stock  might  be  sold  to  the  poUio  opon  the  open 
market ;  es  to  this  faet  my  brother  Oraathan  was 
under  a  misconception.    The  only  rniin"ctior,  if  i* 
can  be  o»dled  a  connection,  which  lac  '.i},  per  ctnt. 
issue  has  with  the  4  per  cent,  issue  is  that  the  3^  jtr 
cent,  stock  oould  not  be  issued  unleas  and  uniii  the 
company  bad  put  itself  in  a  -potMum  to  pay  off  a 
corresponding  amount  of  the  4  ptr  cfnt.  stock.  How 
ia   this  deed  of   1N97   an  additional   security  to 
the  stockholders  of  the  4  per  cent,  stock,  or,  indee-l, 
to  anyone  elsei'   To  the  3^  oer  cent,  stockholders 
it  is  l^slr  only  security,     u  seoms  to  me  that 
whatever  security  the   4  per  cent,  stockholdeit 
hud  under  the  deed  of  1692  remains  as  it  was  before, 
and  they  take  no  rights  imder  the  deed  of  18i'7, 
unless  they  enter  into  the  new  adventure  and  take 
the  new  stock  by  reason  of  a  new  bargain,  and  that 
no  additional  seutuitv^  is  given  to  tbe  4  per  cent 
stockholders  by  the  deed  of  1897.    The  giving  the 
holders  of  the  4  per  cent,  stock  the  opportunity  of 
obtikiuiug  a  new  stock  carrying  3^  per  oeut.  by  a  ne» 
bargain  n  not  giving  them  an  additional  security  for 
their  4  per  cent,  stook,  nor  is  the  giving  them  the 
poeslhOiQr  of  being  paid  off  their  4  p^r  oent.  stock 
earlier  than    it    otherwise   might  have   been,  an 
additional  security  withm  the  mcauuig  uf  the  Siatop 
Act,  1891.    Nor  is  the  deed  of  1897  a  substituted 
security.   It  is  noc  a  s^urity  substituted  fer  ths 
security  for  the  4  per  oent.  stock,   ft  is  a  sseerity 
given  for  a  new  stock  which  an  ol  1  slockh  )lder  msf 
take  or  not  as  ho  liket.    if  he  dues  so,  he  has  Tttai 
only  the  security  of  the  1807  de«xl  to  rely  ou. 

For  the  reasons  above,  I  am  also  of  opinion  that  th« 
deed  of  1S97  is  not  a  '*  inansler  "  of  the  deed  of 
nor  ii  it  a  security  by  way  of  further  charge,  aud  it 
Ooesunt  therefore  come  witbm  the  meaning  of  sectioiiSt, 
sub-sect[  in  ui  the  8taiupiyCt;  Sttd tiUS point Ol ths 
oouipaiiy  is  also  untenable. 

I  have  now  oovevsd  idl  tiie  points  laieel  in  efge- 
ment  by  the  company,  and  answer  the  queetaons  pet 
to  nil  thus :  that  tbe  instrument  is  chargeable  wttt 
the  duty  ot  £1  .'^'>'^  in  ,1.1  > jiiI.liici-  with  asseesm^'Lt 
of  the  oomuiissiouers,  aud  I  am  of  opinion  that  the 
Crown  CQOoeede,  and  that  this  eppeal  must  be  aUowad. 

BiOBT.  L.J.,  read  the  following  judgment:  fhs 

trust  deed  of  1807  is  a  security  for  a  perpetual  anmuJ 
paymf^nt  to  the  registered  irredoemable  dobentore 
stoiokholders  of  an  annual  sum  calculated  at  the  rate  of 
£3  10s.  for  every  £100  of  the  debantnce  stock  heid  b; 
them  respectively.  Iftheaanaalpeymentsareref(alariy 
made,  aud  the  company  onttnues  to  carry  on  businflss, 
a  state  of  things  which  nui)  continue  for  an  unlimiteii 
period  of  time,  no  other  sum  whatever  will  becanw 
due.  but  the  poeition  of  stockholders  will  be  analogoei 
to  that  of  holders  of  consols  who  era  oolyeatitlwl  tea 
perpetual  annuity  redeemable  in  rfrtain  circnu- 
stHuces.  The  deed,  however,  provides  a  machin-rj 
by  which  the  stockholders  in  certain  events  may  be- 
come entitled  to  bo  paid  in  satisfaotton  of  their  stock 
either  the  nomfnel  par  value  of  th«  atosit,  or  in  ths 
oese  ol  a  winding-np  of  the  oompeay  ite  naribeteelw 
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for  the  time  beio^.    By  dftum  5  of  the  dwd  the  oom- 
puy  OOTen&uUi,  ks  funl  when  the  .^t<j'  k  ■  r  fiiiv  jmrt 
tlkereoi  ought  to  be  y^vl  off,  to  i>»y  the  stockh'-'lders 
or  thoae  wboae  stojk  o  igbt  to  be  paid  off,  the 
yi  nomiiud  •moout  of  Um  itook  hald  by  them 
MMoliTaly,   with  tneb   pwattfann,  if   any,  ss 
ituul  be  payftble  in  respect  thereof.    The  iiomitial 
nr  valae    may   be,    aud    probably    will    be,  a 
oi£r«r--[jt  tiling  froiii  tlif  priof-  ni  which  the  stock  is 
iuaed,  aud  the  market  value  at  the  time  of  winding 
19 BMy  be  altogether  dilbraDt  both  from  the  uomiuul 
{tr  liuae  and  tlia  imim  prioa^  la  oalcuhuiug 
the  wai  to  b«  paid  in  aatiilaetion  of  the  etock, 
the  issue  j-ricr,  vrhirh  is   the  only   -um  pausing 
irwa    a    suliL^rnbir     to    the    ooajpuu}',     is  not 
traated  an  n.  t-,(  [or    I  not  eee  how  it  is  jkis- 
oble  to  treat  this  aa  in  any  sense  a  transaction 
of  bonrowinf  Mid  lending.     It  is  one  of  sale  and 
luchaaa  of  «n  mwimI  •nnt  with  a  aap«radd«d  tight 
m  the  put  ol  the  poroluner  to  havo,  lit  oortua 
defined  events,  a  lump  sum,  to  be  ascertAin(>d  accord- 
ing k)  the  events,  paid  to  him  in  lieu  of  further 
aoanal  payments.     If  the  Bnbjt  t mutter  had  br(<n 
pn^erty  ol  any  other  description  than  stock  having 
aaoamil  vahie  in  the  books  of  the  company,  it 
imf  «Mdd  haTs  been  doabtad  that  thia  vaa  the 
Mton  of  the  bargain,  and  tba  fladag  of  a  Boadnal 
T&loe  to  the  proj«rty  dealt  with  seems  to  me  in  no 
w»j  to  affect  the  substance  of  the  transaction.  If 
for  the  »iipp(.rt  of  the  claim  of  the  couiiniatiinierB  it 
had  been  nocc^sary  to  bring  the  deed  within  the 
Mdal  dctinition  of  "mortgage"  contained  in  the 
Aamp  Act.  1891, 1  aboold  ha*a  l«lt  great  difficulty. 
Tttraing  to  tha  dailnition  in  seetion  86  of  the  Aot,  and 
•  'ij'i  ig  first  with  the  introductory  words  explaining 
tue  meaning  of  the  word  "inortpagB"  for  the 
iuryxj^i's  of  the  Act,  it  may,  I  think,  be  aMumed 
that  the  security  is  a  aecarity  by  way  of  mort- 
gige;  bnt  it  clearly  ia  not  for  ihe  payment  of 
a  dfdsite  and  certain  lam,  advanced  or  lent  at 
the  time,  or  previously  due  and  owin^,  or  forborne 
to  be  paid,  being  jjuyablc.    I  think  It  equally  clear 
that  it  is  not  a  liecurity  for  the  repayment  of  money 
to  become  due  on  an  account  current.    It  is,  indeed, 
mcuey  to  Ijeceme  due,  but  it  is  to  beoome  due  by 
ruiue  of  the  express  covenant  to  that  efliBot  contained 
a  the  trust  deed,  coupled  with  the  payment  of  the 
ivQe  price.    The  only  remaining  wotds  of  the  intro- 
dtictory  part  of  the  section  m  ,     the  repayment  of 
aoDey  to  be  thereafter  lent,  advanced,  or  paid,"  and, 
if  the  case  cannot  ba  bioaght  within  these  words,  I 
do  not  see  how  tha  eeourliiToen  be  a  mortgage  within 
ft*  meaning  of  tha  Aot.   Now,  the  price  paid  for  the 
Itock  (»ijuot  in  any  usii&l  or  ordinary  sense  of  the 
term  be  naid  to  be  "  atlvanoed"  any  more  than  the 
price  pai  I  tu  a  t;  ii Jesn  dii  for  goods  bought  in  his 
•bop  can  be  said  to  be  advaooed  to  him.    It  is,  of 
coarse,  paid,  but  it  is  paid  ovi  and  out,  without 
thon^t  on  either  aide  of  repayment,  though  aome- 
tUng  more  or  lam  apprommatiDg  to  it  in  average 

drciinjstnnofi  tr>  hermnp  diip  trnm  fhf  company. 
I  have,  therefore,  great  dithculty  111  bniigicg  the  case 
«nthin  the  introductory  votda  of  tiia  MOtioll  deflbibg 
the  t»Tm  mortgage." 

It  was  argned  on  the  part  of  the  Crown  that  the 
dead  lalla  within  tha  deeai|itiott  of  eub-eeotioa  (c)  of 
•selioD  86,  and  I  am  of  <niidcii  that  it  doee,  bat  it 
9* pojs  to  roe  that  this  will  not  suffice  t^  make  the 
'itirii  A  ■'  mortgage"  within  the  Act.  8 ub- sections 
[  t  jUj  ['i)  are  not  to  be  r  ikf  n  as  though  they  were 
parallel  clauees  extending  the  introriuctory  words 
itflniDg  the  meaning  of  "  mortgage  "  and  adding 
eeem  not  inotndad  witliin  them.  They  only  add  by 
«i7  of  gcaatar  praoaatioD  and  to  avoid  misappreben- 
■on  aa  «Ktanm%  though  poeiiblx  not  enuMitive^ 
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list  of  the  various  sorts  of  instruments  which,  if  they 
answer  the  reqnir- ucTitfl  nf  the  hu roductory  words, 
will  be  "  mortgages  "  within  the  meaning  of  the  Aot. 
To  treat  tluHB  as  operating  independoitly  of  the 
introdootoiy  vorda  would  ba  altogether  to  deprira 
of  eAeot  in  meet,  if  not  all,  aaeea  tha  very  words 
which  are  inserted  to  give  the  meaning  of  "  mort- 
gage." If  it  were  necessary  to  decide  the  point,  I 
should  be  htrongly  inclined  to  be  of  opinion  that  tLe 
trust  deed  of  1897  is  not  a  mortgage  within  the 
meaaiog  Of  AaAot. 

It  ie,  howofW*  a  security  containing  (daaaa  6)  a 
ooreoanttiy  tha  company  to  pay  in  tho  amits  span- 

fipd  the  lump  sum  payable  to  the  respective  stock- 
holders, and  I  consider  that  the  name  "  debenture  "  is 
properly  attributable  to  it :  see  Levyv.  AbetTorriy  ^''i!'- 
and  ala'b  Co.,  SO  W.  B.  4il,  37  Ch.  D.  260,  and  (»«es 
therein  referred  to.  The  stamp  duty  payabla  upon  it 
as  a  debentore  ia  2a.  6d.  in  tha  £100  on  tha  amonnl 
with  which  it  is  to  ba  ebarged  with  datf.  and  this  has 
to  be  determined  by  section  8ft  of  the  Act.  The 
security  is  a  security  for  the  payui*  i  t  Ly  the  company 
under  clause  6  of  money  to  be  ]  u  1  "1 }  t  hi m,  awl  the 
total  amount  econred  or  to  be  uitimati>ly  recoverable 
extends  and  is  hi  every  case,  excejtt  that  of  the  com- 
pany baing  wound  up  when  tha  uarkat  valoa  of  tha 
Rto<A  ie  abore  par,  limited  to  the  earn  of  £840,000. 
It  i'^  therefore  available  as  a  eectiTity  for  the  whole  of 
that  sum,  and  it  is  with  duty  on  that  sum  that  tho 
deed  is  to  be  charged  at  the  rate  of  28.  fkl.  pei  £100. 
The  duty  so  reckoned  is  £l,0&0,  the  sum  assessed  by 
toe  commissioners. 

I  agree  with  all  thatA.  L.  Smilh,  I«.J.,  has  said  at 
to  the  question  of  this  being  a  oollateral,  or  ansilisn, 
or  additional  or  substituted  Bounty  within  thO 
meaning  of  the  schedule.  The  only  security  taken 
by  the  stockholders  is  under  the  trust  deed  of  1897, 
although  by  that  deed  provision  ia  made  for  keeping 
alive  the  security  in  favour  of  paid-off  4  per  cent, 
stookhoidets  under  the  deed  of  1882.  This  last- 
mentioned  security  would  have  dinappe«red 
altogether  but  for  the  provisious  tif  thi-  dct  il  of  IS07, 
a.id,  to  the  extent  to  which  it  op>erates  when  kept 
alive,  is  as  much  part  of  the  security  of  181)7  as  any 
part  of  the  aecnhty  craated  for  tlia  £ixit  time  by  that 
deed. 

Coi.i.r.NS,  L.J.—  I  agree.  I  am  of  opinion  that  this 
deed  certainly  comes  within  one  or  othw  of  the 
providons  of  um  sections. 

Appeal  aUowed  ami  enat-appeal  lUsmimed. 

Solicitor  for  the  Crown,  8<^irHor  0/  Inland  Bevtnva, 

Solidtort  for  the  company,  Wnt^n  Jk  Sons. 
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(Lindley,  M.R.,  and  Chitty  [  Jnly  S7, 18M, 

and  Collins,  L.JJ.}  ) 

Waix  v.  Jjosmm  ass  Nobthbb  Aanis 

COHrORATIOIT.  (nr.) 

Ciimpany — ^'^  AmaUfamation"  with  vther  company — 3aU 
u/aurU — Legality  o/con»ideraticn-''MeeU>i9^C39l>tr» 

— Rf/usa!  to  put  amendment. 

A  clause  in  a  company's  memorandum  of  associuiioa 
(mpowering  the  company  to  "amalgamate"  with  other 
rompaw'n,  auMorues  a  mle  to  another  company^ 
for  »hare$  %n  the  fmreheuiiu/  company,  of  all  the  M^ftim 
cfinp'iny's  anets,  accept  certain  ehant  akto^  held  Ay  ft 
ill  Utt  purch'tfiiitj  wmpany. 

(a.)  Beported  by  K.  C.  MAOKMware,  Esq.,  Barrister- 
•t>Iiawt 
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The  majority  of  a  general  mrrUng  of  a  cvmjxiny  is 
entitled,  after  allowing  a  reusonable  hfaring  to  the 
minority,  to  pau  a  rt$olution  dmiwj  Iht  d>bate. 

ffhm  a  general  meeting  it  called/or  the  tingle  purpoie 
of  emfirming  or  rejecting  a  part^thr  fttoluUon,  an 
am^udini'nt  idU-rinij  tht  t>:rii\'>  of  thr  rfiolati'yn  ii  irrele- 
vant, ami  uuy/it  nut  to  be  put  by  the  chairman. 

Appeal  irom,  Starling,  J. 

Ine  Loadaii  and  MorllMni  Assets  Corporation 
(the  defendimt  company)  was  established  for  the  pur- 
poses of  raising  money  by  share  capital  and  acquiring 
liii  l  h  ildingbonds,  stocks,  obligation-,  m  l  s  iirities, 
and  generally  carrying  on  a  tiaaadtil  busiaess.  The 
pMticnlar  pwpoWB  stated  by  the  memoFBudnm  of 
■woniation  were  as  follows :  "To sell,  lease,  coiiTert 
into  money,  barter,  or  otherwise  dispose  of  any 
portion  of  tho  a*seta,  estato,  and  enects  of  the 
company,  and  for  suoii  purposes  to  carry  on,  work,  or 
defdop  any  prop<gty  or  business  of  any  Und  in  which 
tlw  oompaiqr  111*7  be  interested,  or  to  wuaar  with 
otb«n  In  to  dofai^,  or  employ  othen  10  to  do,  m  may 
be  found  expedient,  bh  t  in  consideration  or  part 
outtsideratiou  for  auy  dealing  with  the  property  of 
the  company  under  this  clause  to  accept  either  cash 
or  •hanti  d«bnititra  tfeook,  mortgage  debentures, 
debentttcw,  or  oHmt  eaearity  of  any  company, 
pertoeiahip,  or  person  with  whom  this  company  may 
nave  dealings,  and  to  divuit)  any  assets  of  the 
company  among  its  members  in  specie  "  (clause  3  (») ) ; 
"To  amalgamate  with  any  persons,  oommuues,  or 
flnna  earrying  on  bnnnen  of  a  like  or  aiaslnr  nature, 
or  to  acquire  any  such  business  or  an  interest  therein 
^ther  by  purchase  or  otherwise,  and  to  accept 
payment  as  may  bo  found  expedient"  (clause  3  {o)  ). 

The  capital  of  the  def^ndaut  company  coasiat«d  of 
too  founder's  shares  and  50,204  ordinary  ahane  of  £2 
each,  £1  10a.  paid.  The  founder's  sbares  conferred 
oertain  advantages  as  to  interest  over  the  ordinary 
shares,  but  not  as  to  capital. 

Another  oouipauy,  the  London  and  Northern 
Debenture  Ck>rporation,  was  carrying  OO  ft  business 
aimiiar  to  that  of  the  defendant  company,  and  for 
some  time  the  two  compiuiics  had  been  acting  by 
one  board  of  directors. 

In  Februay,  1898,  the  directors  of  the  defendant 
oompany  ente««d  into  Ml  agreement  fur  the  sale  to 
the  debentttco  oocporation  of  all  the  defendant 
oompany*!  aawta  except  3,315  ordinary  tbarea 
and  ten  founder's  shares  ia  the  purchasing  com- 
pany ;  the  oousidiiraliou  for  the  sale  being  the 
issue  to  the  shareholders  of  the  oompany  of  50,736 
fally«paid  iharea  of  £1  in  the  debentoce  oomnn- 
tlon,  and  £1,255  either  in  oaah  or  in  aliaree  of  the 
debeotnre  corjmratinn.  Eath  holder  of  a  founder's 
■hare  iu  the  defendant  company  was  to  get  more 
than  the  holder  of  an  ordinary  share.  The  defendant 
oompany  waa  at  onoe  to  go  into  Toluntary  liqui- 
dation. Tlie  whole  agreement  was  made  conditional 
on  th"  njtproTal  thereof  before  the  i  rj'h  of  March, 
\Wb,  by  resolutions  duly  paaiied  and  uouhriotxi  at 
extraordinary  geaonl  mcrangi,  of  tiie  two  oompaniea 
resjpectirely. 

On  tbe  £2nd  of  February,  1898,  a  meettngof  tbe  de- 
fendant company  was  hehl,  and  a  resolution  approving 
the  contract  and  authorizing  the  directors  to  carry  ic 
into  effect  was  proposed.  At  the  adjourned  meeting, 
on  the  22nd  of  March,  a  reaolution  that  the  debate 
ahonld  forthwith  oloee  waa  oanied,  aud  tlia  oi%inal 
resolution  waa  then  put  and  oanried.  At  a  meedng 
held  on  the  6th  of  April  to  confirm  the  resolution  the 
plaintifT  rTjught  to  move  an  amendment,  of  wli  j  li  h'> 
had  given  tbe  chairman  notice,  to  add  these  words  to 
the  reaolntiOB :  "Subject  to  the  purchasers  agreeing 
to  aUow  any  individual  or  any  body  of  diaagntient 


shart  h  Idcrs  to  have  their  shareof  the  assets  agreed  to 
be  sold,  in  lieu  of  tbe  London  and  Northern  Debentan 
Corporation  shares  due  to  them."  This  amendment 
the  ohaimian  dedared  oot  of  order,  and  refused  to 
put.  On  a  ihow  of  bands  the  readntion  was  curied. 
and  on  a  pnll  being  dotuaiided,  the  majoiril^  for  the 
resolution  was  20,^93  to  U),SGG. 

The  plaintiff,  who  was  tho  holder  of  three  fouBder'i 
shares  and  1*800  ordinary  8bu*es  in  tbe  defaodaat 
company,  and  of  one  founder's  diaiv  and  foat 
ordinary  nhares  in  the  debeoture  oorporatioa, 
then,  on  Iwhalf  of  himself  and  all  other  share- 
holders except  those  who  had  voted  for  th-" 
resolutions,  commenced  an  action  against  the  de- 
fendant company  and  its  directors,  cldming  a 
declaration  that  the  resolutions  and  the  _ 
for  sale  were  void.  The  plaintiff  moved  for  an  in 
locutury  injunction  to  restrL^in  t he  defendants  from 
acting  on  the  resolution  pasaed  and  uouiirmed  on  the 
22ud  of  ICarah  ami  tbe  6tli  of  April,  18M.  The 
defendant  company  gave  an  nndertaicing  not  to  dirtn- 
bnte  any  shares  they  should  reoeiTa  under  the  agrss- 
meut  otluT'.'.'i-."  fhitn  ill  m-iiordanoe  with  tbe  rigbti  of 
the  gharf>holderB  ot  the  defendant  company,  sad 
Stirling,  J.,  made  no  order  OH  tiie  motion. 

The  plaintiff  appealed. 

H.  daem-Uan^,  for  the  appeal,  contended  th&i 
the  agreament  waa  attrw  twrw  and  tha  nia<lia|i 
itxegnlar. 

HeTef8rredto/nf«J!taNftfjf  flfinifiMfBit,  CK(Ms,«M 

Japan,  Hig'i'^' oi  *'-,  13  W.  R.937.  2  liem.  &  M.  657,  »t 
p.  666;  N>  'i>  /mUud  Gold  Extraction  Co.  r.  Peacorji, 
[1894]  1  Q.  B.  (j22 ;  Imperial  Bank  of  China,  India,  atid 
Japan  v.  itank  of  MindtntUm,  (Jhim,  and  Japan,  10 
W.  R.  1107,  L.  B.  6  Bq.  91 ;  tbe  Lifb  Assuraoot 
Comptinies  Act,  ISTO  (33  &  31  Viot.  c  61),  «».  U, 
15  ;  liuckley  on  Companit'.s  (7  ed  ),  p.  426;  MeuifrT. 
Hooper's  Telegraph  \V»rh^,  n  W.  K.  31*6.  L.  R.  9  Ch. 


PrtMott,  4  C.  B.  578 ;  linker  v.  UflgectKk,  36  W.  B. 
840,  31)  Ch.  D.        I  latti  )■*!',!  y.  I'^tn-l  </ 
10  W.  H.  881 ;  and  8iiap»oH  v.  Palace  Iheairt  t'**n 
69  L.  T.  Bap.  70. 

J  nhiM,  Q.C.,  and  W.  F.  ILimilhnu  for  the  def<!0- 
dant  company,  referred  to  tbe  liailway  Clauses  Act, 
1863  (26  &  27  Viot.  c.92),  s.  37 ;  Lindley  on  CompaniM 
(5ih  ed.),  p.  891 ;  Jiaokley  on  Companiea  (7th  ed.}. 
p.  426.  [rney  wave  tlisn  acafipad.] 

Barnard  Zatky,  for  the  diraetocs. 

[CniTTT,  L.J.,  referred  to  Paliner*i  OoMfaiff 

Precedents  (7th  ed.),  p.  1162.] 

IF.  H.  Cozen$'Hanly,  in  reply,  referred  to  Bslmfltl 
Company  Precedents  (7th  ed.),  p.  1156. 

LtxbI/EY,  M.R. :  I  think  that  in  this  ca*e  the 
decision  of  Stirling,  J.,  is  quite  correct,  and  that  the 
portion  of  it  which  relates  to  the  distribution  of 
shares  need  not  be  disturbed.  If  there  m  any  fault 
to  And  with  Stirling,  J.'s,  judgment,  it  is  that  he  h»e 
too  much  niioimised  tho  effect  of  sub-clause  (i)  of 
clause  3  of  the  company's  memorandum  of  aasoda- 
tiou. 

The  London  and  Northern  Assets  Ck>iporatioB 
had  nothing  in  the  shape  of  an  undartaUng  to  wock; 
it  had  not  a  railway,  or  a  tramway,  or  »  canal, 
or  a  factory,  or  anydun^  of  the  sort.  It  was  a 
financial  company,  its  object  beii  '  speculate  in 
sbares  aud  otber  securities ;  and  its  a^ntt  ts  consisted  of 
various  investmeuts  which  appear  on  the  balanM* 
sheet,  aud  to  which  Mr.  Oosens-Hardy  oallad  oor 
attention.  [His  lordship  rsad  danaa  S  (0  ot  tbe 
,  maoioBandttm,  and  ptocaadad:]  Xha  asnta  at  Ifas 
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toim  MMifaMi  oonaisted,  amongst  oQm  things,  of 
nttaio  tnvMtiiisiitii  tsuSi  taoongst  tbo  invMtaMDUi 

were  3.31-3  nriinary  shares  and  tea  founder's  shares 
in  the  Loudou  and  Northern  Deb&ature  Corporation. 
Tbs  London  and  Northern  Assets  Corporutiun  entered 
into  ta  •greamMnt  with  the  Tendon  and  Xortbem 
Debntare  Oorpontion,  and  the  agreement  fbey  made 
wns  this :  to  sell  all  their  assets,  minus  those  8h<irps, 
to  the  debenture  corporation.  Now,  suppose  the 
usets  corporation  haid  been  selling  its  assets  to 
soother  company  in  which  it  held  no  shares,  I  cannot 
vma^m  why  such  a  sale  should  not  hare  been  within 
♦h?  pAwcrs  c'HiffTn^i'.  V-y  c!:insn  'Z).  Tlie  only  wiiy 
ct"  uittfcUjj^  out  tiljil  li  ia  111  uuy  way  improper,  is  to 
lay  that  the  exception  from  it  is  a  mera  trumpery 
exception  teneath  notice ;  but  I  am  not  prepared  to 
bold  that  the  exception  of  over  3.000  fully-paid 
lhana  is  to  be  so  treated.  If,  then,  that  is  the  right 
view,  what  has  been  done  appears  to  me  distinctly  to 
ct'iue  within  the  clause  1  have  referred  to.  But  I  aiu 
not  preparcid  to  say  that  ir  does  not  also  come  within 
oLtuse  3  (f)},  the  valuation  <  lauso.  [His  lordaliip  rc>Hd 
that  daoM,  and  proceeded :]  There  ia  no  vaiy  prectsa 
mtuaog  to  be  triven  to  the  word  **  amalpunata 
wheti  you  "tjJk  J  i  ut  anvilgatnatintr  a  coiuj. any  with 
ojuipanies,  persons,  or  tirm*.  I  do  not  doubt  that 
"  amal^mation "  includes  the  case  put  by  L^^rd 
HatharJaj  in  Htggt'  cote,  and  "bf  Lord  Davay  in  New 
ZaUand  (Md  BxtraettM  Co.  Ptaeodle,  I  have  no 
doubt  that  it  includes  an  arrangt>nient  involving  the 
formation  of  a  new  company  for  carrying  on  tbe 
bonoesses  of  the  two  which  amalgamate.  But,  while 
Ihavanodonbtthatitincladea  that  case,  Ido  not  think 
it  it  oanfinad  to  that.  How  a  company  can  avnl- 
gaioate  with  companies,  jsersonH,  or  firnin  ib  not  qtiite 
oleM',  unless  it  doefl,  in  some  form  or  gth«'r,  sell  its 
assets  to  them  or  Uj  a  new  company,  not  for  money 
—that  would  not  be  amalgamation — bat  for  shares  in 
tiba  mndiaang  company.  Thereforo.  if  you  want  a 
itin  larger  power  of  transferring  assets  than  clause 
(0  gives,  I  think  you  get  it  under  danse  (o).  It 
appears  to  mt-.  thcn  fore,  that  on  this  j>oint  the  thhI 
foundation  of  the  argument  for  the  appellant  fails, 
aad  that  wbat  hai  liam  dtme  ia  not  uUm  v»ret  of  the 
eoiapany. 

Another  point  wa«  made  by  Mr.  Cozens-Hardy, 
wLo  argnea  the  ca.sn  with  his  usual  ability ^viz., 
ttitet  Lh«  oonsideratioo  for  the  purcbsHe  is  illegal. 
The  consideration  was  this  :  Clause  I  of  the  agreement 
says  that  tha  Tandor  abaQ  aidl  and  th«  purehaser 
shall  puTchaae  all  the  aMsli  azoept  tiie  3,315  ordinary 
•hares  and  the  ten  founder's  shares,  and  the  con- 
oderatioo  for  that  ehall  ha  the  suai  of  £tiO,l>yi,  which 
«hall  be  satisfied  as  to  £o9,736  by  the  allotment  to 
ths  vandm  or  hia  nominee*  of  29.868  fully-paid 
atdiutry  aharaa  of  £2  cadi  bt.  the  pnrchasiog  com- 
pany for,  if  the  capital  has  been  sub-divided,  an 
*<{uivaleiit  amount  in  ordinary  sharfs),  and  the 
balance  of  £\,'2'}')  in  ca-«h  or  fully-jaid  ordinary 
shaiaa,  at  the  option  of  the  vendor  or  bis  nominees, 
lhare  ia  nothing  at  all  there  which  is  illegal.  The 
&gi«ement  goes  on  in  this  way.  In  the  distribution 
between  the  members  of  the  assets  corporation  of 
those  shart-s  and  of  the  shares  of  tlie  jiurchaser 
retained  by  the  selling  company,  each  holder  of  a 
founder's  abare  shall  receive  six  and  a-baU  ibarea  of 
£2  eadi,  or  thirteen  shares  of  £1  each,  in  xeapeot  of 
mtk  toimAet'9  share,  and  the  residue  of  the  iltarea 
and  cash  shall  Ix-  divided  among  the  holders  of 
ordinary  shares  in  proportion  to  the  number 
of  shaires  they  hold.  It  is  said  that  that 
distribntion,  of  wbat  I  will  call  the  purohaae 
Money,  is  inoonaietent  with  the  memoraDdnm  of 
aisociat^  ri  f  the  assets  r]i  ration.  I  do  not 
Imow  wh«tht!r  it  ia  incouaisteut  or  not,  and  Stirling, 
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J.,  haa  not  laid  whrther  it  ia  or  not,  bat  haa  MMrrad 
that  point  to  be  dii{MMed  of  at  tiie  tciaL  Tddni;  the 

view  I  do,  that  the  transaction  is  not  tainted  with 
illegality,  I  think,  on  the  authority  of  Oriffiih  v.  P(M/ei, 
that  the  learned  judge  was  perfectly  justified  in  say- 
ing that  at  anyata  it  did  not  affect  the  validi^  of 
the  agreemeot.  I  am  not  prepared  to  say  wbether  or 
not  the  proposf  d  distribution  can  be  carried  out.  It 
may  be.  as  is  contended,  that  yon  must  put  back  the 
founder's  shares.  But  that  does  not  concern  the 
vendor  as  vendor.  At  anyrate  it  does  not  taint  the 
agreement  with  illegality.  Therefore,  as  to  that 
part  of  the  casp  >4ls  .  I  think  Stirling,  J.,  has  done  all 
that  is  necessary,  lie  has  said,  as  it  were,  that  the 
distribution  to  Uio  holders  of  founder's  shares  should 
not  bo  prooeeded  with  at  present;  and  after  the  n- 
planation  given  by  Mr.  Jenkins  I  see  no  necessity  for 
altering  even  the  terms  of  the  judgment*  That  dia- 
poves  of  the  substance  of  the  case. 
I  Then  ^tr.  Ilitrdy  urgrd  various  (itIj(T  jjoints  of  iTf^ 
gularity  at  tbe  meetings  which  I  shiill  dispose  of  van 
shortly,  because  I  do  not  think  they  are  matters  win 
wbioh  tbti  court  has  anything  to  do.  liw  only  nair 
point  ia  tbii  one  abont  the  cMaare.  It  aopean  that 

there  was  a  discussion  at  the  meeting,  and  that,  having 
heard  the  views,  I  do  not  say  of  all  who  opposed,  but 
of  one  or  two  of  them,  tlie  majority  oama  to  the 
oondaaion  that  they  had  heard  enwigh,  and  need 
not  bear  mora,  and  the  obairman  then  applied  the 
closure.  It  is  said  that  that  oalls  for  toe  inter- 
ference of  this  court.  I  do  not  think  it  does  at  all. 
I  think  it  would  be  a  very  bid  ^n-eoedent  if  we  were 
to  say  that  we  should  interfere  m  such  a  ease  as  thia. 
I  am  quite  aware  that  an  important  dbtinotinn  if 
made  by  Lord  Eldou  in  Con»t  v.  Harri$,  Turn.  &  B. 
I  inti,  at  J).  o2'>.  in  which  he  said  :  •*  I  call  that  the  act  of 
all  which  is  the  act  of  the  m  i.;  rity,  provided  all  are 
cooBultod,  and  the  majority  are  acting  bnnA  Jide— 
meeting  not  for  the  purpose  of  negaUvIng  wbat 
anyone  may  have  to  offer,  but  for  die  purpose  of 
negativing  wbat,  when  they  are  met  together,  they 
rnay  on  du(>  consideration  think  proper  to  negative. 
For  a  majority  of  partners  to  s^y,  '  \V«  do  not  care 
wbat  a  pirtoer  may  say ;  we,  being  the  majority, 
will  do  what  we  fMeaae^'  ia,  I  apprehend,  what^tbia 
court  will  not  aHow.**  T  think  'uwt  principle  ia  aa 
important  now — jx'rhaps  more  important  now  than  it 
was  sixty  or  seventy  years  ago.  But  that  does  not 
mean  that;  a  minority  whXk  are  bent  on  obstructing 
business  by  tiUdng  for  ofor  an  not  to  be  put  down. 
The  majority  mnit  not  be  tyramdoal,  bat  hexa  tbaio 
is  no  reason  for  sup  posing  that  there  was  anything 
tyrannical  m  the  conduct  of  the  maj<.rity.  The 
appeal  muat  be  ditmittad  witia  ooate  in  tbe  nanal  way. 

Camr,  L  JT.— I  am  of  the  aame  opinion.  I  think 

also  that  the  ftgre<»ment  may  be  supported  under 
clause  [i].  Tho  company  had  nothing  which  in 
ordinary  language  would  be  c-illi'  l  an  nmlertaking. 
It  bad  not  a  mine  or  even  a  business.  It  had  not,  as 
far  as  I  can  see,  any  goodwill  whatever.  But  the 
nature  of  its  operations  is  ahown  by  the  earlier  words 
describing  the  objects  of  the  company,  and  by  the 
balMnce-sheet  which  has  been  referred  to,  and 
which,  in  point  of  fact,  ithows  bow  thit  company  has 
been  worked.  Those  operations  were  buying  and 
then  MUingagMa  boau»  itodca,  obligatiwia,  and 
eaearities.  ho  doubt  tiie  object  was  to  make  a  profit 
in  that  way.  Clause  (i)  er  nV'  'S  them  to  sell  any 
portion  of  their  assets,  estate,  and  effects.  They  had  no 
undertaking  to  sell;  and  what  they  have  nld  ta  m 
portion  of  tbeaasete*  eatatet  andefliacta.  The  exceptioa 
from  tbat  eale  is  not  made  merely  for  tbe  purpose  of 
saying  that  there  ia  an  exoeption — it  is  a  substantial 
one;  and  it  is  of  no  avail  to  say  that  it  iadudes  only 
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'  tiiat  wiikh  oottid  not  hAv*  been  told  to  the  parchanng 
company.  Witb  n>jsfArd  to  the  "  amalgamatioQ,"  I 
agree  that  the  term  naa  no  fixed  moaning  in  point  of 
law.  You  have  to  look  to  see  how  the  terinli  n§ed  in 
the  partioalar  dooument  you  are  oonatruiog.  I  refprred 
dnUlgttA  argument  to  Palmer'a  Company  Precedent*, 
not  •■  Baaathority,  bat  ior  tbe  pnraMB  of  aeeiiig  how 
s  gmtleniati  weU  ^rmttd  in  Om  orainary  btisnm  of 
forming  and  amalffamating  compauieu.  aud  dealing 
with  the  matter  from  the  lawy<'r'«  jioitit  of  view, 
treats  the  subject.  I  find  that  hmh  ii^'^  tin  v  in  ms 
kinde  of  amalgamation  he  Npfaka  of  ht-  givcH 
pnoedentl.  as  for  an  amalgamatioa,  of  that  which  is 
Mklly  ft  eale  Mid  transfer.  In  the  present  oasa  there 
if  a  tale  of  ^  aawte  of  the  company,  witii  the 
exoepti  "Ti  T  have  nentionpd,  and,  I  think,  an  amalga- 
mation in  mis  sense,  that  the  puruhasiiig  company 
givee  its  own  shares  to  the  company  which  was  selling. 
That  seems  to  me  to  be  in  the  ordinary  and  the 
reasonable  senae  an  anaJgamation.  la  ahiotnass  I 
do  not  see  bow  yaa  oao  amatgantate  two  CQnocationa 
bating  a  separate  extstenoe.  Yott  oannot  oo  it.  It 
has  b&nn  Buggr-Htfii  hy  ^Tr.  Co-'^iis-TTardy  that  the 
right  way  is  to  form  iLir  1  jnij  iiny.  I  agroo  so  far  ; 
but  that  is  not  an  amalgam  in-ti  u.  That  is  the  two 
oompaoies  transferring  tbeir  business  to  anew  entity  ; 
and  tiMD  the  ori|^al  companies  vanish  out  of 
existence.  Tbe  teem  eamiot  be,  In  any  rtriet  aoientiiie 
aeu»e.  explained.  In  tbia  partioolar  memotandam 
(olaose3(o))  there  is  po'^'r  if  amalgamation,  not  with 
compani«»i,  oat  ••  with  auy  persons."  Now,  how  tan 
a  company  amalgamiite  with  a  jiorson,  in  any 
reasonable  sense  oi  the  term  "amalgamate,"  unless 
you  put  upon  it  a  wider  meaning  than  ICr*  Coiens- 
Hardy  is  wuling  to  do  f  I  think  it  is  unneoeaniy  to 
pursue  that  matter  tNiher.  I  quite  agree  with  wbttt 
tbe  Mastf-r  of  the  Bolls  has  said,  and  with  Stirling, 
J.'s,  judgmfut,  that,  having  regard  to  clause  (o)  — 
and  I  do  not  reject  clause  (i)  —  this  irm^n  tion  is 
within  the  authority  or  poww  conferred  by  the 
memorandum. 

Then  aa  to  the  point  turning  upon  tbe  consideration. 
The  oonnderation  to  be  paid  by  tbe  purchasing 
company  contists  of  tbe  shares  aud  moneys  and 
debentures  mentioned  in  the  agreement.  In  that 
dauae  there  occurs  the  statement  of  liow  the  cou- 
•ideKation  is  to  be  distributed  amon^  the  members  of 
the  telling  company.  In  my  opinion  there  was 
irregularity  in  putting  in  that  olanae.  It  forms  no 
part  of  tbe  bargain  between  tbe  two  companies,  and 
I  think  that  is  a  clause  in  which  the  purchasing 
company  has  no  interest ;  it  concema  only  the  selling 
company  and  its  shareholders.  Stirling,  J.,  has 
'  iwetted,  and  we  propose  to  reaerre,  the  question  how 
tut  that  danse  can  oe  given  effset  to*  We  oannot 
treat  this  aa  tbe  trial,  and  therefore  we  oannot  decide 
that  question  now.  It  may  be  that  tbe  vendor 
CO mpcmy  will  think  fit  t'l  winil  it-^-'f  up.  The  ■;;i:ili'r- 
taking  given  by  the  defeudauts  m  the  court  below, 
thou^  it  differs  in  form  from  that  given  in  Gn'Jid, 
y,  F^/ett  ia  eubstantially  enoogh  for  tbe  pnipoae. 

Aa  to  the  irregularitiea  wHeh  Mr.  (xmaa-Bard^ 
put  to  Tis  vrry  strongly,  it  appears  to  me  that  thu 
court  oiiglit  not,  to  int<?rfere  in  the  internal  affairs  of 
this  company  upon  any  such  grounds  as  these.  Ah  t  i 
tiie  closure,  if  we  laid  it  down  that  tbe  chairman, 
supported  by  tbe  majority,  could  not  put  a  termina- 
tion to  tb«  ipeeobea  of  thoae  who  wen  deoinmB  of 
addieadng  the  meeting,  Itixink  we  alioald  be  allowing 
a  small  minority,  of  even  r-nr-  or  two  membprs,  to 
tyrannise  over  the  majority.  The  case  is  put  by  Mr. 
Cozens-Hardy  as  the  tjr^anny  of  a  hh;  irity.;  but  if 
we  accepted  the  propo3^^ioDs  he  advanced  wu  should 
be  putting  this  weapon  into  the  bauds  of  the  minority, 
that  at  tSeae  otdfawtty  mwoting^  to  wbitik  aU  ahan- 


holdan  mmy  eoma.  any  one  migbt  delay  bunflM  fa« 

definitely,  even  after  the  mind  of  tbe  meeting  was 
really  made  up.  That  appears  to  me  a  perfectly 
extravagant  r.'iu!t  In  this  partit  uUr  i  a«e  there 
appears  to  have  been  nothing  arbitrary-  and  nothing 
vexations  in  tbe  conduct  of  the  majority.  I  am  not 
aiding,  of  ooivae,  that  the  najoii^  mait  not  lis*«a 
for  a  reaeonaMe  tinie  to  reaeonable  argnnaota  wbUb 
are  brought  forward. 

There  i«  only  oue  other  i»  jiut.  Mr.  C  j/;eus-II*riy 
said  that  it  was  wrung  of  the  chairiuHii,  at  the  meeting 
held  for  the  confirmation  of  the  original  resolution,  to 
refune  to  put  the  amendment  which  the  plaintiff  thea 
moved.  I  thmk  he  waa  qidte  right  to  refuse,  hecaaM 
tbe  neeKog  waa  ealled  for  one  purpose  only,  to  ooofirm 
or  roj»>ct  the  original  resolution,  and  any  amendmput 
raoved  np^o  soi'h  an  occasion  wouM,  if  objected  to, 
be  wholly  irreb'vant  ;  the  single  parpuse  of  th*t 
meeting  being  to  say,  Aye  or  No,  is  the  original 
leaolvtMo  to  ataaid  F 

Couam,  L.jr.— I  am  ollba  aama  opinioii. 

App'^il  dt'tmUted, 

Solicitors,  A.  E.  OrtviiU ;  Baker,  lUaker,  d:  Ham*. 


Kift  4£ouit  o(  Justict. 


iWBWWIK  V.  SimOHi  BoUTBOOMBa,  AVD  DaTPOOI. 

Gab  Co.  (a.) 

NuimaO!—  [njunrf  iiin — Got  company —Statutory  pouxr$ 
—Oamorkt  Viatuet  Att,  IMl  (10  4t  11  K»c<.  c  \i) 
«.  29  -Oatworki  CUmm  Ad,  1871  (34  «  S5  FiA 
c.  41)  t.  9. 

A  fjttt  rnntpaay  tPiw  auihorUtrl  iVs  Sjircial  Aett 
{which  inatrperaled  lAe  Oaaworki  f'lamtn  Act*,  1847 
and  1871).  <e  jMirdlase  csrtoia  land  wnd  to  errcf  j^m- 
hofifert  therfon ;  thm  AcU  etmtairud  no  jirouitiom/tr 

fduiiirnMid'iin  til  j>rr»o/u  iiijitriuinh/  nfT'cl"}  (hrrehy. 

Held,  that  thf  <ja«  <.'o.  wa«  itat  tLtrtiy  titiiUttl  to  erect 
worki  in  $nth  a  way  a$  to  iiiUrfere  with  the  ri>jht$  of 
the  oit'ii'r  of  the  adjoining  land  to  light  and  tappori. 

Action. 

In  excavating  in  <  r  l  r  tn  <■^^^<:.\  h  gasholrler  on  tbe 
g[as  company's  laud  a  subsideuc*;  iu  the  plaintiff's 
adjoining  land  and  bouses  was  caused,  and  the  gns- 
boldar  whan  erect**d  to  ita  full  height  would  blook  the 
plaintUTa  aadient  lights. 

The  defendant  gas  company  was,  in  1867.  by  a 
special  Act,  registered  and  incorporated  nndor  the 
]  Joint-Stock  Companies  A  :t-i,  l"i-tti  and  I  -'-ti,  m.u  1  *he 
Companies  Act,  16t»2.    The  tias  Works  Clauaea  Act, 
r  1817,  wan  incorporated  with  these  Acts. 

By  another  special  AAt  of  the  defendant  oompaay 
passed  in  1873  (36  &  S7  Tlot.  o.  faczv.),  wbiisli  liy  a.  8 
incorporated  the  Gas  'Works  Clauses  A  t.  tsTl.  the 
company  was  authorized  (section  4)  to  imn  liis-j  ttie 
land  where  the  gasholder  was  sitaat'^,  ui  l  by  sectian 
G  it  was  empowered  to  erect,  maintain,  and  from 
time  to  time  alfw  and  enluce  letortir  gaahoMert> 
receivers,  etc. 

Both  tbe  gas  company  and  the  oontradan  employed 
by  the  gas  company  were  made  defendants  to  the 
action  ;  and  the  plaintiff  daimed  damages  aa  MKaioct 
both  dehBdaati  for  tba  faijugrydoM  to  Ua* 


(a.)  Bepoited  by  O.  B.  EAlUXOOir,  Ba^.,  Bunristcr* 
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boDdings  by  aafandanao ;  and  m  •gaiost  the  defendant 
gM  company  an  rajanetion  to  natraia  the  oompaay 
em:tiDf;&  !<  r  to  Hucb  a  lujf^t  as  toolMtniOt 

th«  pkmtifTa  ancieut  lights. 

Upjohn,  Q.(^.,  and  DighUm  PeUotJi,  for  the  plafaliiff. 

—The  mnin  "^"'.  ticp  is  tbaf  thfl  defpnrlfliit  oompany 
liad  a  statiitory  jwjwer,  iiiui  a  Ht^tutory  daty  to  ©ic*»r- 
cist  that  powpr,  but  there  was  no  obligation  to  place 
the  piiahoWpr  in  the  particular  site  selectod  by  the 
coinpHiiy. 

Tb^j'xtitemd  to  the  Qa«  Worka  Clauses  Act, 
tMT,  t.  89;  the  Oaa  Worht  Olanses  Act,  1871,  p.  9; 

V'fn.prWart  Atylum  Dktrid  v.  TliU,  29  W.  R.  617,  6 
App  C«8.  193;  Gtddhv.  Btmn  Retervoir  Proprittori. 
i  App  Cas.  430.  26  W.  R.  Dijf.  259 ;  Lovdon  and 
S<»ih.\Ve$tern  Railway  Co.  y.  Kvam,  41  W.  R  149, 
[1S93]  1  Ch.  16;  Sormanton  Gag  Co.  v.  P,>pe.  32  W.  R, 
131:  ah^erw,  C%  «/  Limdmi  EUctric  Lighting  Co., 
l3W.lt  288,  [1896]  1  Ch.  2S7  ;  ChwM  v.  Staford- 
:h,T.-  P.,ttf-r,>i  Watrnrorh'f  Co..  21  W.  R.  ^'l  L.  Tl.  S. 
Cb.  App.  125,  and  Atiomet/'Oenernl  y.  das  Liyht  atul 
die  Ca.,  M  V.  B.  12S»  7  Ch.  D.  Sl7. 

nnhfniK,  Q.  C.,  ^^<lrna<J^Un,  Q.C.,  and  Bwme,  for  the 
1^  company.— The  case  is  like  Lomlou,  BrigkUm,and 
^-uth  <\<a$t  BaOwajf  t«  Truman,  M  W.  B.  6S7.  11 
App.  Cas.  45. 

Tbev  also  cited  Rtx.\.  .  \.  15.  A  Ad.  :50;  FoMj/Aan 
Ta/  itaaioay  On.,  8,  W.  £.  549.  6  H.  &  N.  678; 
r.  IkoBUm,  L.  B.  20  Bq.  353.  24  W.  B. 
Dig.  236;  Hammersmith  and  Citt/  Ihihrm/  Ci>.  \. 
Prand,  L.  R.  4  H.  L.  171,  17  W.  U.  H.  L.  Dig.  14. 
16;  E»itl>,/  V.  Xorlh-East^  li'iiUrmj  f\'.,  ri890]  1 
Ch.  418.  44  W.  B.  Dig.  146 ;  and  Kirhy  v  Jlarrogate 
SrJM  Board,  p80fl]  1  Ch.  437,  44  W.  B.  Di(.  144. 

Bawlins,  Q.  C.  and  Bnrdtwdl,  fm  fha  oontiaotm^ 

QlirbAa  replied. 

Obr.  adv.  wU. 

Ang.  4. — North,  J.— It  was  said  first  of  all  on 
beltaif  of  the  defendants  that  titie  oonatruotioD  of  the 
ttnlc  and  ISbm  eraetioo  of  the  gasholder  an  aott  to  do 

which  the  gas  company'  has  Htatntory  powers  with  a 
itatatory  duty  to  fxertise  those  powers,  and  that  such 
J.jwi  rfl  cannot  he  released  and  no  easement  can  be 
iC(|)iired  in  derogation  of  theiu.  A  number  of 
ndwav  cases  were  dted  in  support  of  thi« ;  but  as 
LotdHalsfaimr  poiati  out  in  iMmUm,  Brighton,  and 
SoaA  Chosf  Sadway  Ch.  t.  Trtman,  the  railway  Acts 
•!»  carefully  distingmshed  from  permi»sivo  legislation 
•leh  as  that  authorizing  the  erection  of  a  hospital. 
A  railway  may  be  made  wliether  it  is  a  nuisance  or 
Oct,  but  not  so  a  hospital,  which  can  only  be  built 
sod  maiataioed  if  no  aniiaiiea  will  ba  fhereby 
cnatad. 

U  die  dflfcodanta  are  right  tiae  plaintllP  oaa  get 

no  compensation.  [His  lordship  rcftjrred  to  Ilam- 
''^tmith  aiul  CLiy  I{<iil(c<ii/  Co.  v.  Urawt  and  the 
fwt»ark«  of  Bowen,  L.J.,  in  /.r.),-/,,;)  aud  Nvrth- 
K'^rifrr.  Rftiliixtv  Co.  T.  Evans,  [I89aj  1  Cb.  Ifi,  p.  28, 

of  Lord  Herscbell  in  Bradford  Corporation 
f'itiUi,  £1885]  1  Ch.  146  at  p.  162;  and  to  NermmUoH 
*i9$  C».  T.  Pope;  and  C&nuett  Watarwerko  Ob.  t. 

Ajiuiher  ar;jiii..(  ut  strongly  prcsatHi  by  Mi. 
nuiiljuje  was  that  the  gas  coiiipAuy  owed  a  duty 
to  the  public,  aud  that  the  preambles  of  its  Acts 
•how  that  the  powers  given  to  it  are  for  the  public 
hoMifit.  Frivate  and  itidividual  interest*  should 
flwaftjui,  it  is  argoed,  give  way.  The ahove-men- 
tioDed  ivfttioiii    of    Bowen,    L.J.,    and  Lord 

Her»ibell  tkiJb.vfr  this,  as  do  thoso  of  Lord  Cran worth 
•ad  lyfjrd  Canipbi  11  in  llri-adlient  y.  Imptrial  Gat 
t'*..  5  W.  E.  272,  7  Do.  O.  M.  &  Q.  436  at  p.  462, 1 
B,  L.  Oaa.  600  at  ^  eiO,  8  W.  B.  H.  L.  £%.  4. 


Bat  thoe  is  a  oondtisiTe  answer  to  fheaignment  that, 
the  Acts  confer  a  right  and  duty  to  perform  these  acts 

upon  this  yi:i:-ti[Mi]:ir  Kito,  Tli.'  Ai:f  nowhere  ref'iuiiT'S 
anything  to  be  done  which  must  neoessarily  injure 
the  plaintiff.  If  the  gasholder  had  been  smaller  and 
furtlier  frmn  the  pJaintiiTa  land,  it  might  not  interfere 
wifli  iSm  right  to  light  or  support,  and  tiie  gas 
oompany  has  not  shown  that  it  cannot  carry 
out  its  duties  witiiout  interfering  with  the 
plaintiff.  The  rights  aud  jiowers  coufi  rrt><l  oii  the 
gas  company,  however,  are  strictly  qualstied,  as  is 
shown  by  section  29  of  the  Act  of  1S47,  and  section  0 
of  the  Aot  of  1871.  The  interferenoe  with  the  plain- 
tifTs  land,  in  my  opinion,  amonnte  to  a  ntiisance. 

A  fuTthtr  ]Mjint  was  that  no  preeo  iptiye  right  could 
be  gained  agHinst  the  gas  cotupaiiy,  and  Staffordshire 
and  WorctHlrr.'Iiir'^  Canal  Proiirirtitrt  v.  Birmingham 
<'u„nl  Proprittorn,  L.  R.  1  H.  L  264,  15  W.  R.  H.  L. 
Dig.  22  ;  Ayr  Ilnrlfmr  'friuttts  y.  Oswald,  8  App.  Cas. 
623.  .-{2  W.  B.  Diff.  112;  and  MnUintr  v.  MWand 
ftaiUuy  Co,,  27  W.  B.  3.*iO.  11  Oh.  D.  811,  were  ndicd 

uitoii.  But  in  the  presf'nt  tiise  the  hou.'sos  had  been 
st-iuding  more  than  thirty  ye^ir*  when  the  gas  works 
in  question  began  to  be  erected,  aud,  prima  facie, 
had  gained  by  prescription  a  right  to  support  founded 
upon  an  implied  grant.  The  ri^ht  to  light  depends 
npoD  acoiaon  3  of  2  &  3  Will.  4,  c.  71  (whioh  oraatea 
an  ahaolnto  right  to  aooen  of  light  after  an  aotoal 
enjoyment  of  twenty  years),  aud  as  Lord  Westbury 
pointed  out  in  T'lplinrj  v.  cAwks,  13  W.  B.  617,  11 
H.  L.  Cas.  290,  such  right  dof  s  not  rest  Ott  any  |lirB> 
sumption  of  grant  or  liction  of  licence. 

Then,  as  to  the  contractors.  I  fail  to  follow  the 
argnment  that  there  can  be  no  negligenoe  unleas  there 
is  a  n#g1eot  of  doty ;  and  they  owed  no  duty  to  the 
plaintiff.  Thoy  excavated  nii  fhn  cniupany's  land, 
aud  the  result  of  this  excavation  was  wruiigfuily  to 
remove  part  of  the  plaintifTs  soil  aud  to  cauGe  the 
land  above  to  subside  aud  damage  bis  buildings. 

As  to  the  relief,  I  must  grant  an  injunction  to 
restrain  the  erection  of  a  gaaholder  by  the  drfaadant 
gas  oompany  (>xoeed{og  w  feel  Sn  neifrb^Ute  e^- 
dence  shuwiug  that  the  troction  of  a  gasholder  to  the 
height  of  68  f^et  would  not  materially  affect  the  lights 
of  the  plaintiff;  and  a.s  the  trench  ia  finished  and  no 
further  subsidence  has  taken  place,  £340  damages  in 
respect  thereof ,  agduat  all  the  defendanta. 

Solicitors,  Belt,  Brodrick,  (fe  Gray,  for  Laveraek  «f- 
Sot,,  Hull;  CoUyW'Britknift  A  Oo.i  for  Stomp,  Jack- 
son, A  Birkt,  Hall;  Jagu$$  A  €hw,  for  BaamH  WtigH 
<fr  (3>.,  Bradford. 


Bonier,  J.  }  ^  ^* 

In  r«  Smjtb. 

Binni  v.  SacRB.  (a.) 

Will~Constrwiion — Onhrtf  jmymfid  to  hoieJiciaricB — 
Pecuniary  Itgacy — JJevise  of  mortgaged  land  fret  from 
miirtgnge  —  Gift  of  residue  —  Real  Estate  ChurgeB 
{Locke-King's)  Act,  1854  (17  «fe  18  ViO.  c  118). 

£1..  by  hit  will,  after  fiviiM  fowr  MCtmrory  ItgaciUt 
mad»  seswrof  $peeifie  itviut  fiatd  ama  ditdunftd  from 

any  mort<ingr«  there  might  he  at  the  time  of  S's  death  on 
the  respective  jiropertiet  devifed ;  and  8.  declared  that 
if  he  should  sell  any  <  '  -  '  ^c  /i  ^  nnnjfriied  in 
eert-iin  of  the  said  deviitu,  hi*  trtutrrs  should  out  of 
his  residuary  estate  stand  possessed  of  a  sum  eqttiitilent 
to  the  proceeds  of  sale  on  similar  trtisls  to  those  deeland 

(o.)  Beported  taj  J.  F.  Waut,  1^.,  BaRister-aC< 
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Hion  CouBT. 


In  rb  Smith. 


High  Couiit. 


0/  ih»  hoim.    8.  (hm  gam  <o  hi$  imtett  aU  athtr  hh 

real  ami  pr■r,^l'^l/lf  ritfatf  ttp<nt  trint  to  }>ai/  an  <niiiiiiti/  tu 
each  0/  his  torn,  an'l  ont  0/  the  balance  of  the  iucmne  of 
hit  taid  retiduari/  esOite  fp  pay  off  incumbrancet  upon 
hit  taid  «fta<e,  awl  t^fUr  jMifmenf  off  thereof  to  astign 
eaid  reeiduary  esfafe  to  am  $alt  amu  equally.  S. 
aflrrirariln  $old  one  of  the  houMn  f-r  £0.800.  .S'.'g  edate 
proving  iitsufflcifiU  for  paymetU  in  full  iti  the  beiie- 
fkiariea  under  his  icill. 

Held,  (1)  tluU  the  peeuniarjf  Uaaciet  toere  charged  on 
fA«  entire  rfefdtte,  and  had  fnaiit^  of  all  payments 
directed  to  h>'  ninde  nut  of  the  ref'dnr  ;  [2)  (h  it  thr 
annuities  rctre  (jiveit  to  the  sons  in  their  inpncitij  nf 
rtiidaarti  hijatees,  and  u'cn:  thf-refore  not  puijabli  mnIiI 
the  mortgage  debts  on  the  tpecifically  devieed  realty  and 
the  sums  repreteniing  houses  atid  viere  paid;  (S)  lAof  the 
£9,800  was  to  be  treated  as  an  ordinary  legacy  made 
payable  out  of  residue  ;  (4)  that  as  between  the  devisees 
of  moriijnged  Ttaltii  (ind  thr  iirrnni'iri/  leqai'H,  thr  nth' 
in  LutkioB  v.  Li^igh,  Ctts.  temp.  Talb.  'y2,  th<ii  t.li'- 
pecuniary  legatee  had  priirrity  over  the  devisf,  must  Ik- 
tmlied,  the  tesiatmr  having  negatived  the  opfi^Mtttton  0/ 
ZaAe'King's  Act  and  fh*  amending  Acts. 

Porcher  v.  Wilson,  11  'fP.  /?.  1011,  f,Jlo>vr,l. 

Smith  V.  Smith,  10  ir.  Cit.  Hep.  89,  ■Oil,  not  followed, 

Farlhttr  ooiuideration  and  two  aammoiiMft. 

The  ttbOTe-named  t«itator  Vjr  hn  will  datai  in  1885 

pcave  to  each  of  bis  sons  Gporf»ft  Thomas  Smith  aud 
Henry  Do^gett  Smith  aud  to  o  ioh  nf  his  daughters 
Ahce  FL  irenra  Smith  and  A'hi  M(\udo  Smith  tho  sunx 
of  £101) ;  and  he  gave  tu  the  taid  Henry  Doggett 
Suiith  "  my  freehold  house  and  garden  willi  tiie 
meadow  thereto  adjoining  situate  at  Harrow   .   .  . 
freed  and  discharged  from  any  mortgage  there  may 
If!  tlipreon  at  the  time  of  n)y  death  "  ;  and  h<"  devisiid 
uuto  and  to  the  use  of  certain  persons,  their  heirs, 
eseoutora,  administrators,  and  awigna.  thereinafter 
called  his  tnieteee,  two  leasehold  houses  in  the  City  of 
Loodon  and  also  his  leasehold  house  in  Niohol-square. 
and  also  his  freehold  house  at  Hsggerston  fre^-d  Hud 
discharged  from  "  any  mortgage  th^ro  may  be  on 
the  said  houHos  at  the  time  of  my  deatli  "  upon  ti-ust 
for  his  danghter  Annie  L.  Jonost  her  hushttad  aud 
eUldren,  appointed,  and  nezt-of-Un  as  tlierahi  men- 
tioned ;  and  gave  to  his  trustees  his  l^ehold  houses, 
No.  61,  GheapHide,  and  another  house  in  the  City 
of    London    (but   free    from    any  incumbranoes 
that  there  might  be  thereon  at  the  time  of  his  death), 
npon  trust  for  his  datighten  Alioe  F.  Saiilli  and  Aoa 
M.  Smith,  fhr-ir  husbands  and  children,  appointens, 
and    next-oi-kia    aR   therein  mentioned.    And  the 
testator  then  rlecUirod  as  follows  :  "  If  I  shall  sell  any 
of  the  said  houses  hereinbefore  given  to  ray  trustees 
upon  tnist  for  my  daughters,  then  my  eoceaatofa  and 
trustees  shall  out  of  my  residuary  estate  stand 
possessed  of  a  sum  equivalent  to  the  price  I  may  have 
sold  such  house  for  and  on  similar  truBts  to  those 
deoiarod  conoeming  any  such  house  as  may  have 
been  sold."    Then  tixe  testator  by  his  will  gave  to  hts 
trostees  "all  other  my  real  andpersonal  estate. .  .upon 
tmat  to  pay  to  each  of  my  sons  Gtoorge  Thomas  Smith 
and  Henry  Doggett  Smith  an  annual  sum  of  £250 
.  .  .  aud  out  of  the  balauco  of  the  income  of  my  said 
residuary  estate  to  pay  off  the  inoombrances  upon  my 
•aid  eatntflb  and  npon  trust  as  aoon  as  all  the  tnoum- 
tmnuwa  upon  my  estate  ahall  have  bean  paid  off  to 
assign  my  said  roRiduary  eHtiit(>  to  my  iaid  lons 
G.  T.  Smith  aud  H.  D.  Smith  equally." 

And  by  a  codicil  dated  in  1887,  after  reciting  the 
said  of  residne  npon  trust  to  pay  the  said 
annnities  of  £3M  eadi,  and  ont  of  the  IsalBnoe  to  nay 
off  the  incnmbrancns  npon  tho  testator's  estate,  ana  as 
soon  as  the  incumbrances  upon  his  estate  had  been 
paid  off  to  assign  his  residiiary  estate  to  his  said 


in  pHtienkn  not 


equally,  the  testator  faifed  tbiO 

O.  T.  Smith's  annuity  and 
material  for  this  report. 

Tbe  testator  in  his  lifetime  sold  the  m'ui  hous<>,  N'o. 
61,  Cheapstde^  given  to  his  tmataes  in  tnut  for  hit 
said  daughtora  Alioa  Fiorenoo  and  Ada  Mavde  as  efbcs< 
Siiid,  for  the  sum  of  £9,800. 

The  tentator's  estate  })roving  insufficif  ut  for  pay- 
ment iu  full  of  the  logiiciM  bequfathc  l  by  his  said 
will,  questions  arose  as  to  the  order  of  payment  of  the 
benefioiatiM  thereunder. 

Tlie  pecuniary  legacies  given  by  the  testator,  oUbet 
than  annuities,  with  certain  interest  thereon,  remains! 
due,  and  it  will  be  seen  that  the  sums  inv.ilvtid  ia  tbe 
questions  of  priority,  which  now  came  op  for  dmsioo, 
wore  the  following  —  namely,  (I)  thB  pacuaisrv 
legacies;  (2)  the  £9,800,  proceeds  of  the  trause  soU: 
(3)  the  mortgage  debts ;  (4)  tbe  annuities. 

Mulligan,  Q.<7„  sad  A,  J.  Allen,  for  the  plaiotili, 
George  lliomea  Smith  and  others  in  same  interest.— 
Tbe  testator  merely  exolndea  the   applieatioD  of 

Locho-King's  Act.  and  the  prior  law,  an  .'.t  ftlei  <ioee 
Lutkins  v.  Leigh,  Gas.  temp.  Talb.  52,  and  llmivdUA  t. 
Worley.  2  Ves.  jun.  62,  consequently  applies.  AonuitiM 
are  payalda  before  incumbranoes  on  real  sstat* 
upectfloally  devised,  as  against  tiie  specido  defiMs. 
Tb"  I>'u;ii3ies  have  priority  harOi  a&d  the  aannilils 
come  before  the  £d,800. 

LevM,  Q.C.,  and  Bowden,  tot  partiea  intaneted  it 

the  proceeds  of  house  sold. — The  £9,800  niut  Is 
treated  as  a  pecuniary  legacy. 

Nr'i^ille.  Q.C.,  and  Churdi,  for  the  defendant  lbs. 
Joues. — The  point  has  nt)thinK  to  do  with  Locke-  . 
King's  Aot.   8,Mth  v.  Smith,  10  Ir.  Oh.  Bep.  S9,  m 
appeal  461 1  govanii  this  oaae. 

Farwell.  Q-G.,  and  Ball,  for  the  defendant  H.  D. 
Smith.— The  oases  are  given  in  White  &  Tadori 
L.  O  ,  7th  ed.,  p.  89.    PertAer      Witeon,  14  B. 

10! ! .     iverns  this  case. 

They  aku  cited  Barley  v.  Armstrong,  12  Ir.  Ch.  R?p. 
270. 

l.friff,  Q.C.,  referred  to  Jolnior,  v.  Cl.il.i'Em 
Si,  p.  y-l,  and  argued  that  tbe  Irish  c*i»tta  wett 
wrong. 

Mtdligau,  Q.C.,  cited  Wythe  v.  Henniker,  2  My.  *  K. 
6'.io  ;  liucklet/  v.  Buckley,  19  L.  B.  Ir.  544.  p.  5(w, 
36  W.  K.  Dig.  4  ;  and  ^rVevfJfe  JXrOUHW,  7  W.B.<i)> 
7  H.  L.  Cas.  689,  p.  696. 

\LevtUt  Q.C,  dted  In  re  Brooke,  Brooke  t.  Sreekt, 
24  W.  B.  i»59»  3  Oh.  D.  630.] 

Whinney,  for  another  defendant. 

BoMU,  J.-^Tha  &nt  question  I  will  deal  with 
coneonis  the  fonr  peooniary  legacies  at  ths 

beginning  of  the  will.  Greville  v.  Browne  finally  decided 
that  where  legacies  arc  given  generally,  and  ther«  is  » 
gift  of  the  residue  of  the  real  and  personal  estate,  th« 
le^ades  are  charged  upon  the  entire  restdne.  In  tke 
will  before  me  the  raeidvary  dovise  takes  tiie  fern  ef 
a  gift  of  all  other  tbe  testator's  real  and  persooal 
estate.  In  other  cases,  however,  it  has  been  b«sldth»t 
a  gift  of  the  t^'stutor's  real  and  p?r!<onal  estat''  not 
otherwise  disposed  of  has  the  same  effect  as  a  gift  el 
the  residue.  Bnt,  apart  from  these  oases,  in  the  wiH 
before  me  the  testator  has  be«u  his  own  interprst*. 
for  in  hill  codicil,  after  referring  to  hia  will,  he  says: 

And  whereas  by  my  said  will  I  have  given  my 
trustees  the  residue  of  my  real  and  personal  estatb, 
and  then  proceeds  to  make  some  alteralioil  in  ths 
trusts.  So  that  this  case  is.  in  my  opinion,  governed 
by  OrevHh  r.  Browne,  and  the  legacies  are  chnr^gedoa 
the  teodnei.  It  loiUowv  tint  all  pcoviHoaa  xu5i$  ia 
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HiOH  Court. 


In  bk  8KTm. 


OvwiUlarnayiMnli  out  of  the  reddae  proper  ue 
mhoM  to  M  pn»vid«d  out  of  the  teitator't  eftete 

not  nectfically  ae?lted  or  bequeath  ■  1  iff  or  satisfying 
tk«  loar  If^tradm.  Now,  the  mort^agr.  debta  on 
the  ■^p-'  iri  nlly  deviBed  real  Mt«tes  arc  by  the  will 
eipr«»ly  directed  to  be  pud  out  of  the  randuary 
mute  (see  the  olaioM  immediately  following  the  tnuti 
flf  nMoe  for  the  two  mmu).  ibid  by  this  direction, 
nftftl  ft  gave  a  beneficial  interest  in  thp  mniflufl  to 
tli« deriseee.  I  gather  from  thf  will  \h>- 1(  st  it<  i  ^.n-<u\i 
t\tm  debts  to  be  paid  out  of  tbe  rnfiduary  eaUt« 
promr—that  is  to  say,  the  estate  aftM*  tatiifMtiOD 
oftbefour  legacies.  Of  conrse,  the  mortgaiveN  m 
cnditon  woidd  have  a  prior  right  to  any  heDefioiariee 
to  lie  peid,  but,  so  fur  as  they  should  exorcise  their 
rigbts  and  obtain  payment  out  of  residue,  the  four 
Wides  woulrl,  on  thfi  dix^trine  of  mnrehalling,  Vp-ith 
vbich  I  shall  hereafter  bave  more  particularly  to 
dfft],  be  entitled  to  stand  in  their  ahoOB.  And  the 
nme  remark*  ai  to  thoir  being  pn»Ua  out  of 
rnidoe  proper,  spplT  to  the  nmn  which  hy  the  will 
hsre  to  be  provided  to  take  the  i '  r  nf  thfl  houses 
(pedfically  devised  in  tnM  for  bin  u  i  i^'iitors  in  cane 
the  testAtor  sold  tli.  ;ri  in  bis  lifetini  -.  Au  l  even 
more  strongly  the  retnark?!  apply  to  the  annual  sums 
of  £250  path  directed  to  be  j)ai(l  to  his  two  sons.  In 
■y  mini^,  therefore,  the  four  legacies  must  be  paid 
iB|iinaffi^  to  those  mortgage  debts,  sums  representing 
ksHessold.  and  the  two  annual  fnims  of  £250  each. 

I  will  next  deal  with  the  question  as  to  the  position 
olthetwo  sons  in  respoot  of  the  two  annual  sums  of 
tSSO.  Now,  nothing  is  said  in  the  will  expressly  as 
to  soy  order  of  payment  out  of  the  residue  proper  ot 
the  shot  e-moDtioned  mortgage  debta  ani  emu  re* 
psMBtiiig  houses  fold.  Bid  on  flift  will  aod  eodioO 
itsppears  to  ine  to  ho  Msumed  by  the  testator  that 
th«8e  debts  and  buuis  will  have  been  paid  before 
Miytlr,rir::  ;i*  s  X:,  the  two  schh.  The  sous  are  made 
leiidoary  legatwf,  and  it  appears  to  me  that  the  two 
tonnal  sums  are  only  giv^n  to  them  in  their  capacity 
of  lesidamry  legateee,  and  as  part  of  the  meebinenr 
for  aDowiog  file  tne  midae  toheffivlded  between 
tkem.  After  directing  bis  trustees  out  of  his  reeiduary 
Htste  to  pay  the  two  annual  avma,  the  testator 
proceeds  to  direct  that  "out  of  the  balanco  of  the 
tocome "  of  his  residuary  estate  the  trustees  arn  to 
pay  oCT  the  incuuibrances  on  hie  leddaary  estate, 
ud  that  when  these  inflttBohtencee  «re  paid  off.  then 
tee  tsriduary  estate  b  to  befiirided  between  the  two 
•fiis.  Clearly  tho  two  LTinual  sums  would  cease 
when  tho  residue  w!i»  divided,  and  in  uiy  judgment 
the  two  -iwms  are  only  intended  to  bn  paid  to  them  as 
rtwdoary  lt^at«es.  And  this  view  is  supported  by 
the  wording  of  the  codicil,  where,  as  ref^uds  the 
ifaeie  of  one  of  the  two  sona,  the  testator  treats  the 
iSSO  as  being  equivalent  to  the  inoome  of  the  residue 
op  to  the  time  that  residut  is  livided.  I  think, 
tlisr*for*>,  the  sous  cannot  olaiui  to  bo  paid  anything 
m  respect  of  the  annual  Bunis  until  the  mortgage 
debts  tin  the  specilcally  devised  realty,  and  the  sams 
representing  houses  sold,  are  peid. 

aUs  htingB^nie  to  tiie  last  question,  which  concerns 
tee  nlaiive  rights  of  the  specific  devisees  of  realty  in 
r«pect  of  the  mortgage  debts  and  those  c];;:iiiii  tho 
itiin  equal  to  the  price  ht  which  one  of  the  testator's 
houses  was  sold  by  him  iu  his  lifetime.  Now,  in  the 
fcrt^ace  I  ai»y  say  that  in  my  opinion  the  last- 
BHBlMned  sum  is  to  be  treated  aa  an  ordinary  legacy 
*ede  pnynhle  oat  of  residue.  I  cannot  see  any 
•sndent  reason  for  treating  it  differently  luerelv 
Kcauae  if  the  Louse  had  not  been  sold  the  dovisPH  of 
it  might  have  taken  it  subject  to  mortgages.  I  bav« 
thf  rcfore  to  consider  what  is  the  tight  of  n  devisee 
of  real  estate  ehaiged  with  »  mmtKage  debt 
el  On  tcrtitor  to  hwe  that  dAi  pdd  off  ont  of 


«  tgaiaat  •  peonniaij  legelee.  Now,  aftev 
LuOttja  ▼.  Eetgh,  and  befaie  Loolk»-Eing's  Aot,  il 

became  a  settled  rule  in  equity  that  tho  pecuniary 
legatee  had  priority  over  the  devisee,  although  the 
devisee  was  under  the  will  entitled  as  agaiuKt  a 
residuary  legatee  to  have  the  mortgage  debt  paid  off 
out  of  residue.  And  if  the  mortgagee,  by  virtoe 
and  in  exercise  of  his  rights  as  creditor,  obCainoA 
payment  of  his  debt  out  of  residue,  it  was  bdd  tiiat 
on  the  doctrine  of  marshalling  the  legatee  was 
nntitled  to  stand  iu  the  shoes  of  the  mortgage 
creditor  as  against  the  devised  realty.  It  is  difficult 
to  justify  this  rule  on  principle.  Hi^oing  that  the 
testator  intended  the  mortgage  d<'bt  to  be  paid  off  Ottt 
of  his  re.siduary  estate,  it  might  have  been  sappOBSd 
that  the  ptKiuniary  legatees  could  not  claim  to  be  repaid 
by  the  devisee  merely  beomse  tlm  debt  had  been 
paid  ma  contemplated  cut  of  the  proper  fund.  Or  the 
courts  might  nave  been  expected  to  hold  that  the 
devisee  to  the  extent  of  the  mortgam  debt  and  the 
peeoniary  legatee  to  the  extent  of  his  legacy  were 
equally  objects  of  the  testator's  bounty,  and  that  the 
mortgage  debt  and  legacy  should  therefore  abate 
rateably  in  caa^*  t.lji'  n-si  lnnry  >-it-it (-.juLl  n  it  ]i,iy 
both  in  full.  But  the  courU  became  bjuud  by  the 
rule  above  adverted  to,  however  difiBcult  it  might  be 
to  justify  it,  and  the  time  for  qoestioiuog  it  has  long 
since  passed.  See,  for  example,  observations  of  Sir 
James  Wigram  when  Vico-Chancellor  in  .Tnhuion  v. 
Child,  -1  Hare,  at  p.  94,  where  he  pointed  out  that  he 
was  bound  by  the  authorities  Of  oourse  a  tr  .^t  itor 
might  by  express  provision  in  his  will  negative  the 
•pplioation  of  the  ruin,  but  unless  he  did  so  the  rule 
wee  allied.  Tla»  effect  of  Locke-King's  Act  was  to 
tieneftt  the  peomu&ry  legatee,  and  not  to  projudioe 
any  rights  hf*  :irPviously  had  in  equity.  So  that  if  a 
teetiitjr  by  his  will  negatived  the  application  of  the 
Act  without  directing  that  the  rule  should  not  apply, 
then,  of  course,  the  rule  had  to  be  applied.  Accord* 
ingly,  in  PtHrdUrv.  WiUon,  where  a  testator  prorided 
expnsslftocpBmnentof  iiis  debts  out  of  his  residuary 
persanaf  estate  (but  witikoot  mentioning  his  mortgage 
debts},  the  rule  was  applied  by  Wood,  V.C.  In 
that  case,  as  the  law  then  stood,  bofore  tho  amend- 
ing Art  of  1S77,  the  provision  was  held  to  negative 
the  application  of  the  Act,  aud  the  debts  to  be  paid 
out  of  the  residuanr  personal  estate  were  held  to  in- 
clude mortgage  debts.  And  the  decree  in  that  ease 
expressly  provided  that  Ae  mortgage  debts  were 
{triniarily  payable  out  of  the  ]>ersoual  estate,  but 
when  the  question  of  marshalling  came  before  the 
court,  it  was  declared  that  thn  devisens  of  the  mort- 
gaged estate  were  not  entitled  to  have  the  mortgage 
satisfled  ont  of  the  personal  estate  until  the  pecuniary 
legatees  were  iatisDed.  It  seems  to  me  impossible  to 
distinguish  the  case  now  before  me  from  the  above 
authorities.  All  that  the  testator  has  really  done  by  his 
will  is  to  negative  the  application  of  Locke- King's  Aot 
and  the  amending  Acts  as  to  the  mortgage  debts, 
by  ^^tressly  providing  for  payment  of  those  debts 
est  of  bis  resldtterjr  estate.  I  cuinot  gather  ftoni  the 
will  that  he  has  expreesly  or  by  neoessaty  inferenoe 
provided  that  the  rule  as  to  marshalling  is  not  to 
a[iply,  or  that  the  mortgage  debts  are  to  b*j  paid  ia 
priority  to  the  pecuniary  legatees,  or  that  the  devi&aes 
of  the  mortgaged  realty  are  to  be  considered  as 
legatees  to  the  extent  of  the  mortgages  so  as  to  share 
rateably  with  the  peeiiniir7  legatees  in  oaee  of 
deficiency  of  the  residuary  estate.  I  ought  to  say  a 
few  words  about  the  case  of  Smith  v.  Smith,  10  Ir. 
Ch.  Hep.  89,  461.  Speaking  with  all  r  ^[  <  t,  I  cannot 
follow  the  grounds  on  which  that  cas«  wim  decided. 
It  seems  to  have  been  decided,  and  especially  on 
a^eal,  on  the  ground  that  the  will  there  o^pktived 
it  no  donbt  did  m  Ae  Inw  then  stood)  the  eppU- 
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(iation  of  Locke- King's  Act.  But  the  courts  do  not 
appear  to  have  seen  umt,  aasniiuDg  Locke-King*!  Art 
did  not  apply,  tbe  qoMtiioa  of  marihalling  Htm  Mpte, 
and  ought,  on  the  antboritici  I  liave  wtwiiril  to,  to 

bave  1).  on  decided  in  favour  of  the  pfHTUiiiary  lejfatoos. 
That  (JHSH  seems  to  uie  iucousisteiit  with  the  English 
aDtborities,  and  if  it  is  to  be  supported  at  nil  must  be 
taken  as  a  decision  on  the  woraioe  of  the  will  theru 
ba  qnaatioii  that  the  testator  had  by  neoeMuy  impli- 
wtion  negatived  the  application  ol  tbe  nJ«  as  to 
jnanbanmir.    fipenking  for  myself,  T  can  only  lay 

tiist  I  diould  ni>f  hnve  ^Htliered  frum  the  pruviaiong 
of  that  will  that  the  tc-stator  had  negatived  the 
application  of  tlio  rule.  It  i  IId  .v  Huiuiuiug  up  the 
results  of  this  judgment,  that  tbe  order  of  payment  of 
Iba  various  sums  I  have  been  dealing  with  must,  in 
my  opinion,  be  M  ftiUowg:  (11  the  four  peooniary 
legacies,  (2)  tiie  man  reproecnfaag  the  prioe  of  the 
bouse  sola,  (^)  the  mortgage  debts,  and  (4)  tlm  aADlial 
■anu  given  to  the  sons  out  of  residua. 

SdUoitozs.  ffuahmt  Evakmrt  Jb  Of,;     QUver;  SoU, 


'I 


Nov.  8,  10 ; 
Dec.  20. 


From  Chan. 
(Lindley,  M.K..  iind  Chitty  and 
Yaughan  Williams,  L.J  J.) 

In  re  Mu»i>Y  AUD  lioi'Ea'a  Co?iTeucT.  (a.) 

BttBtA  land — Vendor  and  ptmhater — SeittemeM — 

Jointure  atid  jiKirliini'^  rvitrd  hij  j>ri<>r  trtlJeimnt^ 
Rttetllemeut — Cun.pouhd  ^ttUfintut  —  THh-—I\tircr  vf 
U-Htuit  fvr  life  to  convey  free  fvir,  juiuture  and 
portiout— Settled  Land  Ad^  m'i  Uo  ^  46  Vict.  e. 
98),  w.  S  (1).  SO.  60. 

By  dral  ildttl  He  loth  of  March.  ISGI,  (J„  O.  I%!,iffi 
was  »cttkd  Ut  Utc  uae  of  C.  F.  M.  for  lift,  v.'l/,  n- 
mainder  to  the  tue  of  hia  first  and  other  aoiu  auf  rssi  rt/r/ 
<»  tail  male.  By  a  atttlemetd  dated  the  7tk  (ff  Auj/u»i. 
186fi,  in  exercite  of  a  jmwtr  merved  to  him  hy  (he 
JMWIMM  deed,  C.  F.  J/,,  on  his  marriage,  apiHu'nttd  a 
reni-ehurffe  to  hit  loife,  attd  portions  to  hia  yvnin/tr 
children,  Mh  secured  (y  *erm<  >  /  v""*.  //y  u  </iVi- 
entuiling  assurance  of  the  2Slh  >.f  laiiwiry^  18b!>.  the  >). 
Estate  vas  disenUtiUd.  Ihj  a  teiUemeni  thUd  the  'Mlh 
of  Januarj/t  IbSS,  Q.  F.  M.  and  hit  son  ajipoiuitd  the 
0*  BfMe  to  tht  *m  «/  a  F.  M,  fvr  ki$  life,  with 
ttmainders  over.  Th<  h'fe  estate  was  )iot  esprex^ed  to 
in  mtorutiou  or  cmdinnalinu  of  aui/  estate  in  C.  F.  M. 

Hrhl,  that  the  settlement  of  the  Mth  of  Janttary,  1889. 
was  n-4  a  settlemrut  comjdttc  in  itatlf,  but,  with  the  deeds 
of  1801,  1865,  aud  1889,  formed  u  comjtound  stttlerneut 
urithin  the  mrnninj,  tht  SetUed  Land  Act,  1882 ;  and 
Iftol.  tJurefon,  C.  F.  M.  trndd  adi  tht  O,  Rdate  frtti 
from  tht  j'dinture  and  pcrticns  cJian/id  iliti-n  n. 

in  re  Marqim  of  Aile«bury  aud  Lord  Iviiugh,  il 
IF.  B»  644,  [1893]  2  Ch.  Sift,  ofproved. 

Appeal  of  the  vendor,  on  a  veBidor  and  pundiaser 
jWDMOM,  from  Eekewich,  J. 

By  tbe  summons,  C.  F.  Massingberd  j\rundy, 
who  wan  (onaiit  for  life  of  tbe  Urmsby  Estatu,  asliod 
that  trust.-es  for  tin;  purjio'jes  of  the  Settled  Land 
Acts  might  bo  appointed  of  the  compound  settle- 
ment hereafter  mentioned,  and  that  it  might  be 
declared  that  a  contract  of  sale  into  which  lie  had 
entered  relating  to  a  part  of   tho  settled  pro- 

(a.)  JUtiported  by  W.  &HAIXCB088  U0I>DAJU>.  Esq.. 
]1aiTiiter-at-lAv. 


I>erty  Im  img  upon  the  jointress  and  pot. 

tionuta  re-|  •  ii  ,  -ly  under  the  said  compoond  lettls- 
ment,  and  that  he  ooald  meJke  a  good  title  to  the 
property  without  tihe  eoncamnce  of  Ihe  jointrasi, 
portionists,  and  tmsteeg  of  the  respective  t?raii. 

Tlie  history  of  the  settlempnt  was  as  follows ;  By  a 
settlement  of  the  loth  of  ?iriir  li,  IHGl .  the  Ormsby 
Kfttatti  was,  ill  ^x^ruise  of  a  powtu-  contained  in  a  dis- 
entailing deed,  appointed  and  conveyed  to  the  use  of 
C  J.  H.  Mttudy  doling  bit  life,  witb  raouiDder  tote 
use  of  tmstoes  lor  a  term  of  MO  yean  to  leooie  U 

T,r.  '-ihf*]-  Su-^au  iluiidy.  in  casi^  »he  should  sarriTS 
C.  J.  ii.  Mundy  u.nd  M.  J.  Massinghfsi  (aa h%pj>««oed), 
the  yearly  rent-charge  of  iSij^j  l.y  way  of  joiDtar* 
in  bar  of  dower,  with  remainder  to  a  trustee  for  tbe 
term  of  1 ,000  years  to  aeeuv  paymoBi  of  portioos  op 
to  £8.000  (wbioh  wtM  tnbmnOr  nueed).  a^ 
subject  tfiento  to  the  aee  of  U.P.  Hnadyrar  Bti, 

with  remainder  tn  th»  u«e  of  his  first  and  other  80o» 
suooes^ively  in  hul  male.  The  settlement  alio  garp 
powerji  to  C.  F.  Mundy  to  apiioiut  to  any  woiu&l 
whom  be  might  thereafter  marry  a  yearly  rent-charge 
of  £500  by  way  of  jointure;  to  diatge  t£e  eatot*  W&l 
a  sum  of  £8,000  for  portions  lor  Ins  jomtgrn  dtSL* 
dren ;  and  to  oreate  tami  of  yean  to  be  verted  fa 
trust«»e8  upon  the  usual  trusts  for  tbe  purposes  of 
securiug  aud  raising  Much  jointure  and  jwrtious 
respectively. 

Lci  1863  0.  J.  H.  Mundy  assumed  the  surname  gf 
Mftssingberd  Handy. 

By  a  settlement  of  the  Tth  of  Aogost,  1865.  made 
upon  the  marriage  of  tiie  said  C.  F.  3f.  Mondy 
(formerly  C.  F.  Mundy)  with  Louisa  Charlotte  Biggf, 
C.  F.  M.  Mundy  iu  exerdne  of  the  power  reserted  to 
bim  by  the  above-mentioned  settlewont,  appoiuted 
an  annual  rent-obaige  of  £dOO  by  way  of  jointure  to 
bis  said  wife  in  CMO  abe  enrvt»ed  bim,  and  created  a 
term  of  300  years  to  commence  from  bis  deetk  to 
secure  the, payment  of  said  jointure;  and  be  aho 
i:liarged  the  estate  with  the  j  Hyiuont  of  £S,O00 
porliuus  for  the  younger  children  of  the  said  marriig» 
m  such  shares  as  he  should  by  deed  or  will  appoint, 
aud  created  a  term  of  1 ,000  years  to  commenoe  fNm 
his  death  to  oocure  the  raising  of  such  portions. 

C.  J.  H.  M.  MmAj  diad  ma  the  lOih  oi  Febmarf. 
1882. 

By  a  disentailiog  assurance  of  the  ^'^tb  of  January, 
1H8D,  C.  F.  M.  Mundy  and  C.  D.  M.  Mundy,  hi» 
eldest  son,  dibcntailed  the  Omisby  Estate. 

By  a  aettlement  of  tho  30tb  ol  Jaaoary,  1889,  made 
in  exerdae  of  a  general  power  of  appointment  in  the 
last-mentioned  disentailing  assurance,  C.  P.  M. 
Mundy  and  C.  D.  M.  Mundy  appointed  the  Ormsby 
l^sfiite  to  the  us«  of  C.  F.  M.  Mundy  during  his  lift' 
with  n  maiuderd  over.  The  life  estate  so  limited  was 
not  expressed  t<  >  ha  in  restoration  or  ooiltiiuialiottof 
any  estate  in  C.  S,  M,  Mundy. 

BUwbetb  Soaen  M.  Mundy  died  on  fSie  lat  of 
January,  ISO".*. 

By  a'deed-i-oll  of  the  lOth  of  July,  is'JT,  C.  F.  iL 
ilunily,  in  exfri-i.io  of  the  power  reserveil  to  him  in 
the  seiUement  of  the  7th  of  August.  1865,  anointed 
the  ma  ol  £8»000  in  oertein  pcoportioiiB  amoagUi 
lour  yoongec  ddldfen. 

On  the  6tli  of  Angtui,  1897,  0.  F.  M.  XoBdy 
entered  into  the  contraut  of  sale  rIxjvo  rpfprred  to. 

On  investigtitinp  tho  title  tho  j)urch;ist>r8  rtx:iuired 
the  (oucurreuLe  of  the  jointress  aud  tho  young<-r 
children.  The  vendor  then  took  out  a  summons  under 
the  Settled  Land  Acts.  1882  to  1890,  and  the  Yeodor 
and  Parchasec  Aot,  1874,  for  a  dsolaratiop.  ae  above 
stated. 

Kekewich,  J.,  held  that  a  new  settlement  bad  been 
created  by  the  settlement  of  1889,  and  that,  therefore, 
t*'<'rp  was  not  n  **«ompoiBnd  settimMnfe^"  «ad 
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m]<!or  could  not  sell  udar  tiMBcttlad  ItfudActa 
im  from  the  charges, 
n*  widor  ft[i|MMtod. 

C^uns-Hurfli/,  Q-C,  and  Jlfar<fl//», forth  )n  pi  Uant. — 
Tbe cattlemen t«  of  1861. 18dA,andtbe  two  deedool  IHBQ 
constitute  one  oompoand  aettlement.  Th«  deouiioQ  of 
Stirling,  J.,  in  in  re  Marquis  0/  Attmbury  and  Lord 
titagk,  41  W.  B.  644,  [I893J  2  Gh.  8tf,  WM  OORWt,  and 
the  traant  lor  life  oui  aell  this  property  free  from  the 
jointare  of  his  wife  and  the  portions  of  his  younger 
;liildren.  Tiih  r'ntr^es  cannot  <:i  iru  int  »  operation 
mXil  the  life  estate  ends,  and  tiie  latter  ia  tiiereforo 
not  poatpooed  to  them.  Mere  ahaenco  of  words  of 
oanwmation  and  restoration  is  not  enough  to  n^ative 
•BTttmtention  that  there  is  here  a  compound  wttle- 
SMBt  The  object  of  the  Settled  Land  Act,  1882, 
was  not,  as  the  judge  thought,  to  incorporate  in  a 
»ettlenaeut  ii^ual  and  proper  powers:  Lord  Mao- 
Digbten's  speech  in  Lttnl  !{-iiry  llruce  v.  Marquis  of 
AiU$lmry,  41  W.  B,  318.  [isai]  A.  C.  XAi,  at  p.  364. 

Tbtj  dao  referred  to  Hood  and  Cballis'  Con- 
^t/WBtSag  and  Settled  Land  Aets  (dth  ed.},  pp.  193. 
■225;  Wc^lrtanlioWi  Settled  Land  Ante  (7tii  ed.), 

p.  289. 

W.  A.  Peck,  for  the  respondent.— The  wofdi  sktii* 
tad  of  tta  settiement  ol  1889         neoesaair  to 

prmide  for  the  poeaibffity  of  &e  death  of  one  of  the 
psrtieg  to  whom  the  power  was  given.  In  order  to 
nike  a  compound  settlemfKnt  available,  the  tenancy  for 
Hie  must  be  created  by  the  first  instniraent,  and  if  it 
has  been  dealt  with  it  must  be  restored  in  the 
iMt  Th*  ifords  In  eeelion  20  (2)  (L)  ai«  "  having 
fooritf  to  the  settlement,"  ana  not  to  the  life 
eststs.  In  the  Ailesbunf  m*e  the  Marquis  Ernest 
l&d  had  a  life  entati  <  roa*rii  by  the  earliest 
if*d  ami  coming  down  throagh  all  the  deeds,  and 
Stu-ling,  J.,  said  once  a  compound  settlement  always  a 
ooeipoand  settlement ;  see  also  Baridson's  Preoedoits 
in  CouTeyancinK  (3rd  ed.),  toI  S,  iatrod.  and  pp. 
a«4-6.  K«y  &  Elphinstone  (.Hh  ed.).  vol.  1,  p.  631,  in 
s  preoedeut  of  a  disentailiug  deed  of  freeholds,  insert 
tie  words  "  in  restoration,  continuation,  and  confir- 
Qiation  of  the  estate  for  hia  life  limited  to  him,"  &c. ; 
•e«  note  on  that  precedent,  as  to  the  old  life  estate 
being  keiit  alive.  There  ia  no  reported  case  in  which 
the  words  about  retto«mtion.  &c.,  are  omitted.  In 
this  case  the  deed  of  1889  settled  the  land  and  none 
ef  the  previous  deeds  did.  If  the  other  side  is  correct, 
if  H  iiiHi!  Mt^ift  1  HI  fee  simple  subject  to  a  iointure  dies 
taring  devu<ed  the  land  in  strict  settlement,  the 
tenant  for  life  can  convey  freed  from  the  jointure ; 
vUdi  the  lee  atmple  owner  btmseU  oonld  not  have 
ioMk  Tlae  Settled  Land  Aota  give  mnoh  wider 
powers  of 'dealing  with  settled  land  than  tiie  previous 
Settled  P^statea  Acta  did.  The  deed  of  1889  con- 
rtitotes  the  aettli'Tut'iit.,  h;i:1  if  tnr  ii'_rtt  Iiinorj'  of  tho 
Acts  had  not  been  iuie<l  it  would  have  beeu  only  one 
of  the  instruments  creating  the  settlement.  Sup- 
pomg  tile  deed  of  1889  had  been  a  will  inataad  of  a 
dead,  it  oonld  not  have  been  suggeeted  tiNt  the 
*mmt  tat  Itib  ader  the  wSl  eonET  owdde  these 
pfioritiM. 

He  rf.f.  i-T.-d  to  Tn  re  D,i  r„ue  m,<l  NMrfoUft  Out- 
trtui,  4ti  W.  SL  523,  [1898]  2  Cb.  96. 

CmnS'Bardy,  Q.C.,  replied. 

Cur.  adu.  vult. 

Jkc.  20.— The  wxitten  jadgBMHtof  lindley.M.B., 
nd  C9utty,  L.1^  ma  dratend  liy 

Chtttv,  L.J. — On  this  appeal  there  are  two 
qoestiosia  which  hang  together.  The  fiiat  ia  whether 
tiie  vendor,  iHio  if  tenant  for  life  in  poeseanon,  can, 

hy  his  conveyance  under  the  Settled  T>an<i  XnU, 
discharge  the  land  from  tho  jointure  limited  lo  lus 


wife  if  she  should  survive  him,  and  from  the  portions 
charged  on  the  laud  ia  favour  of  his  younger 
children,  but  not  raisable  till  after  his  death.  The 
terms  of  years  and  other  rights  limited  for  the 
purpose  of  securing  the  jointure  and  portions  are 
included  in  this  question.  The  second  is  whether  the 
deeds  of  18fil,  1SG5,  and  1889  together  constitute  "the 
gettleinent  "  or  "  a  settlement '*  wtliiii  tliH  nu  Kning 
of  the  Settled  Laud  Act,  1882.  The  veudor  ooatends 
that  they  do,  and  accordingly  asks  the  court  to 
appoint  tnutees  of  that  aettiement  in  order  th%t  they 
may  veoeive  and  give  e  good  diaeharge  for  the 
[lurchase-money.  Kekewiob,  J.,  has  decided  both 
the  questions  against  the  vendor,  and  has  conse- 
quently declined  to  a|ipoint  tnutees. 

The  broad,  policy  on  which  the  Act  is  founded  is  laid 
down  by  the  House  of  Lords  in  Lard  Henry  Bruce  v. 
Marquu  ^  Aile^mrift  41  W.  B.  318,  [18921  A.  G. 
Tlie  object  it  to  Tender  hnd  •  mariratable  artide, 

mtvrithstandinff  the  ..•r'tt'-rmn-nt:.  Tts  nmic  pnrpoRe 
in  tlio  welfare  of  the  lucd  itsi'lf  ot  iiittreste'i 

therein  including  jhe  ^/DLkuts.  uot  uit^rf-ly  r.f  tli*^ 
persona  taking  under  the  aettlemeut.  The  Settled  Land 
Act,  1882,  has  a  much  wider  scope  than  the  Settled 
SMeteeAots.  The  aoheme  adopted  ia  to  faoilitate  the 
itriking  ofF  from  llie  land  of  the  fetten  imposed  by 
aettiement ;  and  this  is  acoompHahed  by  conferring  on 
tenants  for  life  in  possession,  and  others  considered  to 
stand  in  a  like  relation  to  the  land,  large  powers  of 
dealins  with  the  land  by  way  of  sale,  exchange,  lease, 
and  otherwise,  and  by  jealously  guarding  thoee powers 
from  attampta  to  defeat  them  or  to  traaafBr  their 
saceidaeb  At  the  aame  time  tibe  ti^ts  of  penona 
claiming  under  the  settlement  are  caret  ally  preserved 
in  the  ca»e  of  a  sale  by  shifting  the  settlement 
from  the  land  to  the  purchase  -  money  which 
has  to  be  paid  into  court  or  into  the  hands  of  trustees. 
The  Act  of  ISSL'  and  the  subsequent  Acts  ought,  then, 
to  be  construed  by  the  court  with  regard  to  these 
broad  principles,  and  in  a  spirit  of  wise  and  reeaonabla 

liberiiliiy. 

I  iiui  free  to  confess  that  I  am  struck  at  the 
outset  with  the  consideration  that,  if  the  judj?- 
ment  appealed  against  stands,  there  is  a  blot  in  the 
Acts.  The  purchaser  required  that  the  jobitatan  tnd 
the  younger  children  should  join  in  the  conveyenoe 
for  the  purpose  of  releasing  their  rights ;  but  with 
this  requisition  it  was  imjB  -siMi'  to  comply.  The 
portiouers,  or  some  of  theui,  are  iutauU.  The  result, 
then,  is  that  if  the  requisition  is  upheld,  the  land  is 
praotioally  unmarketable.  The  20th  section  oi  the 
Aet  id  1882  has  been  so  often  stated  that  it  is  101- 
necessary  to  set  it  forth  again.  The  deed  of  convey- 
ance by  the  tenant  for  life  is  effectual  to  pass  the  land 
conveyed,  discharged  from  all  the  limitations,  y  wnrs, 
and  provisions  of  the  settlament,  and  from  all  estates, 
interests,  and  charges  subsisting  or  to  arise  thereunder, 
but  subject  to  and  with  the  exception  of  (l)  all  estates, 
intesests,  and  charges  having  primity  to  the  eetUe- 
ment ;  and  (2)  all  such  other,  if  any,  estates,  interests, 
and  charges  as  have  been  oonveyed  or  creat<«l  for 
Fi''  uriiiu'  THijney  actuttlly  ^^Li'^ed  at  the  il.ite  uf  the  deed. 
The  third  exueptiou  is,  for  present  purposes,  altogether 
immaterial.  The  second  is  important  as  showing  an 
expNM  lestiiotioa  on  the  nower  of  the  tenant  for  life. 
We  find  in  it  a  pirindpu.  Mortgagees  who  heve 
actually  lent  their  money  on  the  security  of  tho  land 
are  regarded  as  strangers  to  the  settlement,  and  are 
not  to  have  tlie  secunry  w  lich  they  baTKinn  i  t  ir  on 
the  land  itself  transferrer!  to  the  purchase-uiontiy  at 
the  will  of  thetnant  for  life.  The  same  principle  is 
maintained  in  the  3id  aub-aeotion  of  section  dO  in 
favour  of  an  assignee  for  value  of  the  eetete  or  Interest 

of  I  lie  tenant  for  life.  Tti!'  -  xreption  in  Rub-'^  ti  ;i  l'  'ii.) 
I  of  the  20th  section  has,  iiowover,  no  direct  application 


Digitized  by  Google 


328 


to  the  pri'sent  caae,  because  no  money  haa  been  raised 
under  the  iointnre  term  or  thti  portions.  Inkcl,  ti.s 
alreidj  intimated,  no  money  is  raisable  imder  either 
of  thnni  till  after  the  d«Bih  of  the  vendor. 

The  first  exception  is  important.  If  the  settlement 
consists  solely  of  the  deed  of  1 889  then  the  jointure  and 
thf  jwrtions  have  priority  ti  fnr.  yfttlement,  and  the 
vendor's  conveyance  will  not  discharge  the  land  from 
them.  If  the  settlement  oonnats  of  the  deeds  of  1861 , 
1865,  and  1889,  the  jointure  and  portions  will  not 
]mv«  priority  to  that  settlement,  and  they  will  be  dis- 
charged subject  to  compliance  with  the  provisions  of 
the  Act3  aa  to  the  appointment  of  trustees  of  that 
settlement  and  notice  to  them  or  waiver  of  notioe. 
The  piudiaMr  xaiMs  no  objeotion  on  tlie  grotuid  that 
there  were  no  tmstM*  for  tbe  piirpa«et  of  ih«  A«t  at 
the  time  of  the  sale.  I  turn  now  to  the  2ud  section 
of  tbo  Act  of  1882,  the  1st  sub-section  of  which  for  the 
present  piapOfle  may  be  shortly  stated  thus  :  "  Any 
deed  .  .  .  or  MberiiMtcaiiieiit  or  Murnvmber  of 
imliiiiiunite,  wbethftr  mate  •  •  •  Iwiotb  or  after 
or  partly  before  and  partly  after  the  commencement 
of  this  Act,  under  or  by  \4rtue  of  which  instrument 
or  instruments  any  land  or  any  estate  or  interest  in 
land  itande  for  the  time  being  Uuited  to  or  m  tnut 
for  any  penons  by  way  of  eaooesiioin,  omtei  or  is  for 
thn  pur^ioses  of  this  Act  a  settlement  and  is  in  this 
Act  referred  to  as  a  sMttlemeut  or  as  the  settlement  as 
the  case  requires."  The  rif^ht  interpretation  of  tlii> 
words  "  stiuids  for  the  time  being  limited  to  or  in 
trust  for  any  penons  by  way  of  succesnon  "  is  a 
critic'iil  point  iu  this  case.  The  words  have  no  tech- 
nical force.  I  see  no  sufficient  reason  for  restricting 
their  meaning.  T  ti.ink  that  according  to  the  natural 
and  ordinary  meaning  of  the  words  they  include  tbe 
case  of  a  jointrOH  and  rortion.^  for  younger  children 
limited  to  arise  on  or  after  the  deatii  oi  a  tenant  for 
life  And  to  the  terms  of  years  Kmited  to  tnutem  to 
HtM  iir  tin  111.  The  jointress  aiil  t'le  iiirtioufirs  t'ike 
au  iutereat  in  the  laud  and  thuy  jsucceed  to  their 
interests  in  the  land  on  or  after  the  d^th  of  the 
tenant  iot  life.  I  etate  this  popodtion  generally 
and  without  i^erenoe  to  tiie  Am  impoemg  a  duty  on 
succpssions ;  but  such  Acts,  if  referred  to,  would  support 
this  proposition.  It  may  be  that  conveyancers  when 
they  employ  the  phrase  that  the  lands  stand  limited 
to  usee  often  mention  only  the  leading  estates  in  the 
land — via.,  the  estates  of  treebold — and  refer  to 
jointures  and  portions  as  charges  or  incumbrances 
ti  which  the  nreebold  estates  or  some  of  them  are 
subject.  Such  a  modi  f  :  ■  i  i ting  title  is  often  suffi- 
cient for  the  purpose  which  it  is  intended  to  serve. 
Bnt  it  is  quite  oarreot  in  point  of  law  to  set  out  among 
the  limit^itinns  to  which  the  land  stands  limited  the 
limit  ations  in  favour  of  the  jointress  and  the  portioners 
and  the  terms  for  securing  them,  and  this  is  often 
done  by  conveyancers.  Th>  ro  is  au  iliuiitration  of 
what  I  am  saying  in  the  deed  of  1889.  To  the  pro- 
position that  this  words  of  the  section  "stands 
Umited  to  or  in  tmst  for  any  persons  by  way  of  suc- 
cession "  ought  to  bo  restricted  to  freehold  estates 
there  are  two  ready  aoswers :  First,  the  subject- 
matter  of  tbe  settlement  may  be  leaseholds  for 
years.  This  is  sbowa  by  the  wcffds  of  tbe  deflnition 
itself,  wbkbspeslisnotof  bnkdtmtof  "any  ertate  or 
interest  in  land."  And,  secondly,  by  the  68th  section , 
which  in  its  enumeration  of  the  persons  having  the 
powers  of  a  tenant  for  life  mentions  (sub-section  4) 
**  a  tenant  for  years  determinable  on  life  not  holding 
merely  under  a  lease  at  a  tent.** 

I  pr.  f  1  now  to  State  the  title  shortly.  The  deed 
of  Itiljl  was  a  hettlement  under  which  the  vendor 
took  a  life  estate  with  powers  to  jointure  and  charge 
poctionB  in  the  osoal  way.  Thje  deed  of  1865  was 
CQCBCntsd  by  the  vendor  em  the  oooatfoti  of  bis 


marriage,  and  hi-  thereby  executed  Lia  powers  of 
j  nnturing  and  i  hiirf:;tiig  portions.  The  deeds  of  IS^It 
wore  a  disentailing  deed  by  the  vendor  and  his  eldest 
son,  followed  by  a  resettlement.  The  resettlemeot 
contains  a  correct  recital  showinghow  the  lands "  sto>! 
limited  "  immediately  before  the  eiiecution  of  the  di»- 
•  'nt.ailiiip  iiigtnuiifnt.  It  will  suffice  to  state  the  title 
from  this  recital  following  ita  main  lines,  bnt  slightly 
abbreviating  its  lang^a^e.  Aooordioff  to  the  reoiisi 
the  lands  then  "  tUxA  Umited  (a)  to  the  use  that  th« 
vendor's  mother,  Rlinabeth  Husan  Mnndy,  should 
receive  during  Ij^r  life  h  yeAr'y  reut-oliHr^^-;.^  TStX), 
with  powers  of  distrBsa  and  entry  (she  died  in  lS92); 
{b)  to  the  use  of  trustees  for  a  term  (created  by  tw 
deed  of  1861)  of  500  years  tossoore  tbatmnt-ehiiiie ; 
and  sobjeet  tiiereto  (r)  to  tbe  nse  of  trustess  far  % 
term  (created  by  the  deed  of  1861)  of  1,000  y^^rs 
upon  trust  for  raising  £8,000  for  the  portions  o{tb« 
younger  brother  and  three  sisters  of  the  vendor,  all 
of  whom  bad  acquired  vested  intsrests  in  tbe  £8,000: 
and  sulqeot  tberato  (d)  to  tbe  use  of  a  troatee  namsi 
by  the  vendor  for  a  term  of  1,000  years  to  tecave 
£10,000  by  deed,  dated  the  5th  of  June,  1861 ,  ch%rgod 
by  the  vendor  in  his  own  favour  on  the  It^t, 
puisaantto  a  power  oonferred  upon  bim  by  tbe  desd 
of  setUnnent  of  1861  already  mentaoned  and  wUab 
sum  wiis-  a-ib'sequently  raised  by  mortgage  and  wi^ 
then  rej)ayable  to  the  persons  named;  and.  subj-itt 
t  hereto  («)  to  the  use  of  the  vendor  for  his  life  ;  ani 
subject  thereto  (/)  to  the  use  of  trnsteos  for  a  tern 
of  300  years,  to  eommenoe  from,  tbe  vendor's  death, 
created  by  the  marriage  settlement  of  1865  to  secure 
to  the  vendor's  wife  a  jointure  rent-charge  of  £500  h 
year  for  her  hfe  iu  case  she  should  survive  the  vendor 
(she  is  still  living)  and  to  commence  from  his  deatb  : 
and  subject  thereto  {g)  to  the  use  of  trustees  for  t 
term  of  1,500  years  to  be  computed  &om  tba  rvtdm't 
death  (ore^ed  by  the  marriage  settlement  of  1865)  to 
secure  £8,000  for  the  p  M-ti-rnis  of  th*'  vi'ndnr"-.  youixs-r 
children,  no  part  of  which  had  then  become  vested; 
and  subject  thereto  {h)  to  the  use  of  the  vendor*! 
eldest  son  in  tail  male,  who  was  then  living  and  of  sga 
Such  being  the  state  of  tbe  tifle  immediatwy  before  fts 
execution  of  t^e  disentailing  deed  andthere^rftlrniest 
of  1SS9,  it  is  plain  that  the  vendor  as  tenant  for  lif«  in 
possession  had,  immediately  upon  the  commence noent 
of  the  Settled  Luid  Act,  1882,  become  entitled,  bf 
virtue  of  tlutt  Act,  to  a  power  (which  conttaned  te 
snTi\-i«?*  in  1 889]*  to  sell  the  lanil  di'^chart^f^d  fmTn  th^ 
jointure  of  his  wife  and  the  portions  fur  iiia  younaier 
children,  and  for  the  terms  to  secure  tbe  sa;: - 
respectively.  He  had  also  the  powt  r  of  leasing  sod 
other  powers  conferred  on  a  tenant  for  life  by  thst 
statute.  I  may  here  mention  that  he  had  al«' 
extensive  powers  of  leasing  annexed  to  his  life  esth'.- 
by  the  deed  of  l  -  d 

The  resettlement  of  1889  was  executed  to  gif« 
effect  to  a  general  family  arrangement.  The  parties 
to  tbe  deed  were  the  vendor,  his  eldeet  eon,  the 
vendor's  mother  the  jointress,  the  vendor's  yoniurer 
brother  ;itii1  thi-i.'o  HistC'TR,  or  the  representatives  of 
such  of  them  as  were  dead,  the  vendors  wife,  and 
trustees  for  the  purpoSH  of  tbe  resettlement.  Us 
nature  of  tbe  famiqr  onaogement  is  eleted  ia  a 
redtalto  Uie  foOowug  eflltet:  (a)  That  the  ▼eato^ 
eldest  son,  with  the  consent  of  the  vendor  as  prc- 
tector,  should  bar  his  estate  tail ;  (b)  that  they  sbouid 
concur  in  a  resettlement  in  manner  after  ezpressal: 
(c)  that  the  tmstees  of  tbe  tesettlc^mcnt  shoold  hafs 
power  to  pay  off  tiie  esastbg  mortgages  for  £16,000 
and  £10,000,  and  to  borrow  and  secure  the  necessirr 
money  on  a  first  mortgage  of  the  lands  ;  (-.i)  that 
the  vendor  should  have  power  to  borrow  lc*. 
ezoeeding  £5,000  on  the  laiMs,-  binding  himaelf  is 
lbat«r«!tfoaMign«wtain      polieiesi  {t)  Owtthi 


Digitized  by  Google 


CoriT  OF  Appkal. 


In  HK  MtTJTDY  AXD  liOi'EH'a  CoSTRA.t?r. 


Court  of  Appbal- 


wkv'i  motbfr  And  wile  Aonld  postpone  their 
fWtwUts  jointiimi  in  tevoor  of  persons  d  aiming 
QDur  mortgages  to  b«  created  under  clauses  (r)  ana 
(fl;  (/)  that  all  i)«r8on8  legally  or  beneficially 
:i)t->r*8ted  in  the  £.S,00ii  j-i'Ttir.iiM  of  the  Tendor's 
jommr  brother  and  three  aistera  should  concur 
ia  mminj  the  lands  therefrom  to  the  intent 
tktt  the  same  and  the  tann  for  Mouring  the  same 
■iglit  Aatcmiine  ud  to  Hen  tiiereot  fbe  rant^arges 
t'-T  afTrr  rp-'prrpd  should  be  secured  to  the  two 
wieiK  theu  iiviiig  tor  their  lives  and  the  life  of  the 
■rriTor ;  (y)  that  an  immediat*  income  of  i  l.jO  should 
be  pnmded  for  the  vendor's  eldest  son  in  manner 
■flcr  expressed,  to  be  in  creased  to  £200  in  the  events 
lilBBiintioned;  {h)  tfa*t  th*  l«nd«  thould  be  limited 
tofts  smnd  mae  and  sobje*^  to  tlw  several  powers 
odin manner  after  exprr?'^rr?. 

The  diMntailing  deed  v.aa  ui  the  uauitl  f  jrin.  The 
T*Ddor  »o  far  as  related  to  his  estate  for  Uiv  ^'^rnuted, 
ud  hit  son,  with  the  vendor's  oonsent  as  protector, 
IMtoi  aid  diipOMd  of  the  kads  to  the  grantee  to 
nMt  lot  sofih  uses  H  the  vendor  and  his  son  should 
jointly  apfoint  and  inlsjeet  thereto  to  Iht  old  naes, 

trasti,  and  powers  so  aa  to  restore  the  same. 

Tlie  resettlement  of  1889  was  so  framed  as  to  carry 
into  effect  the  family  arrangement  recited.  It  is 
■nsesMacy  to  state  further  the  operative  part  of  the 
M  iMifQnd  mjiag  that  the  power  of  joint  appoint- 
■«t  MB  mrntmi  and  that  enbffeot  to  the  other 
pravUDu*  indicated  \n  the  reeitd  the  landi  were 
nnitcd  to  thf  us*  of  the  vendnr  for  life  so  that  upon 
the  execntioQ  of  the  deed  he  again  bocame  tenant  for 
lif«  in  possession.  But  this  life  estate  was  not  in 
tenu  bmited  to  him  in  restotatioa  of  his  old  life 
fitstai  Ihe  object  of  this  reitoiatian  ii  well  known ; 
itaistaheep  idive  the  old  powers  annexed  to  the  life 
*M»(see3  baTidson's  Precedents,  3rd  ed.,  p.  594, 
<«9-).  Begard  being  hsd  to  the  limitation  in  the 
'ImntuUng  deed  in  default  of  appointment,  it  would 
•ff^ar  to  have  been  thought  unnecesaary  to  restore 
tbe  old  life  estate  because  the  powers  to  jointure  and 
•lipoint  portions  had  already  been  exercised  by  the 
by  the  deed  ol  1865,  and  as  to  the  leasing 
powin  in  the  deed  of  1861,  it  was  thought  un- 
iwesiary  to  l£er!>  fljf ni  any  longer  cn  foot,  seeing 
'^it  the  vendor  aa  li-uunt  for  life  under  the  resettle- 
n;*at  had  ample  powers  of  leasing  by  virtue  of  the 
'^«tti«d  Land  Aots.  But  however  this  may  be,  the 
did  life  estate  iraa  not  veitorcd.  The  resettlement  did 
■ot,  sad  could  not,  affect  the  portions  limit  ed  for  the 
•■dor'i  younger  children  and  the  temi  to  secure 
'iem,  nor,  save  aa  to  the  limited  poetpi  in  it  igreed 
'^oa,  did  it  affect  the  jointure  of  the  vendor  s  wife  or 
w  term  whereby  it  ma  aecured. 

1heresultthaaitt»p«Kitoniatobethia:  Xreat- 
^  the  life  estate  of  tte  vendor  (aalthink  it  mnat 
w  trseted)  as  a  new  life  estate  ariaing  under  the 
msttkment  {h^■  land  now  stands  limited  to  tho 
"^aidor  for  Ih'm,  nvin  ki(hi  liia  death  to  the  use  of  his 
»'J«forher  rent-charge  and  for  the  portionexs  with 
^lo  rsspective  terms  by  way  of  succession  within 
tksmsBmgof  the  daflnhion  oootaiaed  inaaotiona. 
Wih  wet  ion  1,  of  the  Aot  of  U&t and  ^e  seHleiDent 
waists  of  the  detda  of  ISGl,  isfM,  and  1889.  This 
•Wiit  is  in  accordance  with  Htirling,  J.  n,  dedfrion  in 
re  Mnrijttiii  of  Ailesbiiri/  and  /.r  '  /  'iiijli.  The 
pdgoient  in  that  oasc  has  been  criticised  by  aome 
^fvaiA  writers  partacnlarly  in  regard  to  the  jointure 
oHiiiiathaDowaBvMarohioneM.  £at  I  think  the 
fngMBt  waa  ririit  and  fbnnded  on  tibe  tnie  view  of 
*t>tate.  It  was  held  that  the  Rettlement  was  made  the 
ipof  the  series  of  deeds  beginning  with  the  deed  of 
li'"!  sod  ending  with  the  deed  of  1865,  and  that, 
inating  theea  deeds  as  the  settlemeot,  the  Tandor, 
■WvaitMUBtteKfefai  MMCHlon  wider  the  deed 


of  1885  only,  had  power  to  l»nd  the  jointure  of  the 
Dowager  Surohionew  wUeh  sroee  under  the  ^liw 
deeds  of  the  series— viz.,  those  of  1796,  1826,  and 
1833,  and  also  to  bind  the  jointure  of  L«dy  Evelyn 
Biddell  which  arose  iinder  the  intermediate  dwd  of 
1863.  It  was  no  doubt  a  circumtttaaut)  in  that  case 
that  by  the  deed  of  l8S.'i  the  life  estate  of  the  Marquis 
Etnest  ondar  the  deed  of  waa  restored  to  hita ; 
and  this  oirannatanoe  in  oomMOtion  with  inb>aeoti6B 
4  of  section  2  relating  to  the  time  of  the  settlement 
taking  effect  waa  relied  ui)Ou  by  the  learned  judge. 
But  this  circumstance  would  not  have  carried  the 
compound  settlement  further  back  than  the  deed  of 
1863.  He  held,  however,  that  the  SawiMhe  Batata 
stood  limited  to  naea  in  lavoor  of  vwiooa  pacMiia  by 
way  of  anooesaion  under  or  hy  virtue  of  the  aeriea  of 
deeds,  and  that  the  Marchioness  Maria  was  f^v.o  of 
the  persiins  taking  under  the  series  of  deeds,  although 
she  did  not  take  by  way  of  succession  to  the  vendor. 
Tbifi  was  a  broad  view  of  the  Act ;  but  I  rtip«at  that 
iu  my  opinion  it  waa  the  right  view. 

Holding  howaver*  aa  I  do,  that  tharaia  a  aattleaiant 
eonsistiog  of  the  Ibnr  deeds,  vritlun  the  definition, 
there  is  a  point  which  ought  not  to  be  overlooked. 
Tbe  resettlement  of  1889  expressly  appoints  trustees 
of  the  settlement  thereby  made  for  the  purposes  of 
the  Settled  Land  Acts.  I  think  that  the  vendor  could 
have  sold  the  land  and  discharged  it  from  the  limita- 
tiona  thereby  made,  but,  of  course,  subject  to  the 
jcrintareand  portions  of  his  wife  and  younger  children 
which  upon  such  a  sale  would  stand  in  priority  to 
that  settlement ;  and  that  the  trustees  thereby 
appointed  could  have  given  a  vedid  discharge  for  such 
purchase-uinney.  I  see  no  inoonsiatency  in  holding 
that  there  may  be  at  the  aama  time  a  more  com- 
prdienaive  eettlement  consisting  of  aevecal  deeds  or  a 
less  comprehensive  settlement  constituted  by  one  of 
the  deeds  only.  The  language  of  the  '2nd  section, 
sub-section  1 ,  "  anv  instrument  or  any  number  of 
instruments  "  whereby  the  land  "  stands  for  the  time 
being  limited  "  justifiee  thia  conclmtion*  Had  I  been 
of  a  diflhrant  opinion  on  tUa  point  I  mig^t  have 
found  some  difficulty  on  the  main  questions  in^'olvrd 
in  our  present  decision.  The  point,  however,  waa 
decided  oy  Stirling,  J.,  in  In  rr.  DuCanr.  and  XrilU- 
folcTt  Contract,  46  W.  B.  d23,  (;i888]  2  Ch.  90.  In 
his  judgment  in  that  oaae»  he  aaid  (at  p.  105}  that  it  ii 
quite  plain  that  one  inatamnant  laay  eonatitata  a 
settlement,  although  it  ia  to  be  admitted  that  aevvral 
instruments  may  under  the  sani'  flrtrnition  al.so  ccm- 
stitute  a  settlement.  I  agree  witL  uis  reaaoning  and 
with  his  decision  on  this  point. 

There  is  also  another  but  quite  distinct  point  which 
arises  on  this  title.  As  already  stated  the  vendor 
being  taoaat  lor  life  under  the  aettlemenfe  af  1861 
beoama  entitiad  on  the  ooeanianeeinent  of  the  Act  of 
1S82  to  sell  the  land  discharged  fn>m  the  juintur*'  and 
portions  of  his  wife  and  younger  chUdrt-n,  and  this 
statutory  power  remained  vested  in  him  bfyund  ali 
question  down  to  the  data  of  the  execution  of  the 
disentailing  deed.  How  and  what  means  has  this 
power  been  diveeted  ?  It  aaemt  to  ma  dear  that  the 
aiatntory  power  ia  not  a  power  annexed  to  the  estate 
of  a  tenant  for  life  in  any  such  sense  as  that  in  whidh 
powers  were  considered  to  be  annexed  to  an  estate  by 
any  method  of  conveyancing  arising  out  of  the  private 
deeds  of  the  parties.  It  is  a  power  vested  oy  tikO 
Act  once  for  all  in  a  tenant  for  life,  which  remaina 
vested  in  him,  is  incapable  of  being  assigned  or 
released  and  continues  exercisable  by  nim  notwith- 
standing liny  ti-ssignnjent  by  him  of  his  estate.  This 
is  the  etl'otit  of  the  5Qtb  section  of  the  Act  of  1882, 
which  runs  thus :  "  (1)  The  powers  under  this  kvt  of 
a  tenant  for  life  are  nut  capable  ol  aasignmeut  or 
and  do  nut  pass  to  a  petaon  aa  heinj;,  by 
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OpetBtioQ  of  law  or  otherwise,  an  aadguee  of  a  tenant 
Mr  life,  and  remain  exercisable  by  the  tecHUt  fur  lila 
after  and  notwitbstaiidiu^  any  aaeigoment,  by 
operation  of  law  or  otherwise,  of  his  estate  or  interest 
under  the  MttlemeDt.  ('i;  A  contract  by  a  tenant 
for  life  not  to  oncoiie  anv  ol  bia  powata  under  this 
Act  is  Toia." 

It  may  be  that  if  the  settlement  consists  merely  of 
a  life  estate  in  A.  with  remainder  to  B.  iu  fee  and  A. 
surrenders  his  life  estate  to  B.  the  power  is  g^ne 
under  the  dootrine  of  mecger^-^nd  that  sucdi  a  oaae  is 
not  within  tha  leethm  bacanaa  where  the  wtClament 
ia  thoa  brought  to  an  end  and  ezhaoflted  there  is  no 
reason  why  snch  a  power  should  continue  after 
thfi  !il>s  1  it  f.  ('  sl[nple  is  Tested  in  possession. 
1  aay  way  be,  because  it  ia  not  neceeaary  to  consider 
such  a  oaaa  wliiflli  doaa  not  aaaa  npoa  fha  facta 
before  ub. 

Beading  the  dadamtfoo  of  vaaa  dedared  by 

the  resettlement  with  the  diTnti^ilitiff  dood  accord- 
ing to  the  8ett!»»d  law  on  that,  aubjeot,  how  docs  the 
present  (as.'  stiiii  l  '  Jiy  virtue  of  the  grant  made 
by  the  vendor  and  his  son  by  the  diseutailiog  deed 
the  oommon  law  estate  passed  to  the  grantee  to  uses  ; 
and  by  nrtna  ^  tha  daolaatiaii  of  naea  in  tlia  re- 
aattlamant  tba  grantee  to  oaaa  atood  aaiaad  to  the 
use  of  the  vendor  for  life.  The  old  life  estate  of  the 
Tendor  alone  was  sufficient  to  support  the  use  in 
favour  uf  t!n'  vendor.  But  apart  from  these  techuit  al 
points  1  still  ask  the  question  bow,  upon  such  a 
tramaotion  as  that  manifested  by  the  disentailing 
daad  and  raaattlaoaant  ol  1869,  oan  it  ba  aaid  in  the 
faea  of  fhe  Mtb  aaotion  ihait  tiia  atatntory  poww  of 
aale  which  the  vendor  had  at  the  time  when  he 
executed  those  deeds  is  gone  or  extinguished  .'  In 
my  opinion  tho  M)th  ^iection  applies,  and  thaatatntory 
power  of  sale  reuiains  unaffected. 

The  order  will  be:  (I)  Ditcharge  Ednwiob,  J.'s, 
judgment;  (2)  dadara  cna  Tendor  has  power  to  dis- 
obarga  tba  laod  from  the  jotntnre  portions,  &c.,  as  ia 
/»  re  Marquis  of  Ai^-Mlurtj  and  Lord  Iveaijh,  bat  retain 
thatpart  of  Kekewich,  J. 'a,  declaration  which  rehites 
to  the  vendor's  sisttrs  ;  {:{)  «jii>oint  trustees  of  the 
compound  settlement  ooustituted  by  the  deeds  of 
IMl,  186A»  and  1889.  Taka  tragtaaa  of  1889  daed. 
nnlaaa  aome  objaotion. 

VAroHAX  WnxT\>f3,  L  J.~I  agree,  bat  I  confess, 
with  great  hesitation,  for  in  a  case  in  which  an  estate 
in  fe«  simple  is  settled  in  the  ordinary  way  with  a 
suooessiou  of  liuitations  oonsisting:  of  a  life  estate, 
aalBto  taiii  Ac,  wUh  the  ordinary  x  ^w  er  of  eraating 
terou  to  aaenra  a  jointnre  and  portions  for  yonoger 
children.  I  doulit  wry  much  whether  the  terms  to 
be<_ure  joiuturf  ur  pDrtions  or  tho  interiht  thereby 
Bitcur«fd,  aiti  imiitatious  by  way  uf  bucueissiou  witbiu 
the  meaning  of  section  2  of  the  Settled  Land  Act. 
Tbia  doubt  is  not  baaed  upon  any  qoaatiott  of  the 
tq/l[iamlt6iity  of  tba  worda  *'atand  limftad*'  to  the 
aatata  oreated  by  a  term  of  years,  but  is  based  upon 
tba  oonaideration  that  such  a  term  does  not  come  into 
operuti  II  ill  Hui  cesaion  in  relation  to  the  freehold 
limitations,  estato  tail,  and  estates  in  remainder  and 
rararsion  which  exhaust  the  whole  fee.  Such  terms 
am  in  laot  meca  obargta  oraRiding  tba  aoooeaaiTa 
limit atiotu  and  coming  hito  operation  oontem- 
poraneously  with  those  limitations.  Or  to  express 
this  doubt  by  another  example,  I  doubt  whether 
land  would  continue  to  «tHnd  liuiitevl  by  way  of 
■ucoessiou  in  a  case  where  a  settlement  created  a  life 
ait  ate  with  remainder  iu  fee,  with  power  to  the  tenant 
for  tifa  to  joiniwa  and  oraata  tanna  to  aaoura 
jointoraa  and  pottiooa,  and  the  tenant  for  life 
died  after  creating  such  terms  aul  thi-  remainder- 
man  beGaote  tenant  in  fea  in  poMcaaiun  aubjeot 


to  the  terms.  I  mean  that  1  1  inVt  if  i".  tach 
ca&ii  the  terms  and  the  reversion  w  liicU  iaui  Ix-come 
vested  in  the  remainderman  as  an  estaU-  in  p vasessioa 
oonatatute  a  limitation  by  way  of  suiceasioti.  Bat 
having  regard  to  what  wai  »ai  1  in  the  Uouee  of  Lords 
as  to  the  polity  of  the  Act,  Cbitty,  jodgnant 
has  persuaded  me  that  we  ought  to  aooatnw  aaedoa  2 
of  the  Act  in  the  way  he  has  done  although  we  miy 
be  putting  a  somewhat  nonatural  meauiug  on  the 
words.  I  am  not,  however,  influenced  in  this  by  the 
preaenoa  in  aaotion  68,  sub-section  1,  of  daose  ir., 
beeaaaa  I  tiaink  tliat  olause  was  inserted  meraly  to 
prevent  an  old  oonveyandog  devioa  to  randar  difH- 
colt  the  suffering  of  a  recovery  to  b.tf  an  aniail  bein^ 
eifective  to  avoid  tho  applieation  of  tba  Sittlad  Laad 
Act  by  the  abaence  of  a  life  eatate. 

Appeal  aUonei. 

Solicitors,  Jull,  Oodfrty,  &  Banners,  for  ThhnhUhy 
A  Bon,  Spilaby;  John  UtMt  tot  A.  Q.  Fldcher, 
Donington. 


From  Q.  B.  Div.  ) 
(A.  L.  Smith,  Bigby,  and  \  Dae.  19. 

OolUot.LJI.)  I 

GRSEirWOOD  AMD  AXOIBB  V.  FaiHOIS.  (a.) 

Prinri/ial  and  surety — Co-sureties — Co-surwliea  enmtU- 
tuted  principal  debtors— Oiving  time  by  one  eo-*uir4§ 

—  Cuiiiribution, 

Th€  ^iniifft  and  the  defendant  gmt  tt  jbsnf  oad 

severat  wmd  to  aeeure  the  repayment  of  an  advance  imde 

to  a  Company  nyon  a  sfcomi  ?/i"r'  /ti</',  and  by  the  hond 
it  was  agrifd  th'it  thr  i.hiiiiti]_h  and  defendant,  at 
hetn'ren  then\i»l rr^  awl  fhr  m"rt'ia<j'  f,  should  be  taken  to 
be  iirincipal  debtors,  atui  thai  they  should  not,  nor  ehotdd 
either  a/ikom,  te  fdeoaed  by  reason  of  time  htitlf  given 
fi>  the  eompamgt  ar  hf  any  /orteofwue,  aei.  or  omUsiom 
<f  the  mer^agee  er  hie  aaeigne.  The  atmixmy  wot 
siibaeqitenUy  toound  ti}'  mi  l  a  new  company  formed  to 
take  oi'fr  the  biuinesa,  Auhjtd  to  the  mnrt*iatfe$,  and  Vt* 
jtlaintiffg,  without  thr  assent  of  the  di/'-n'l'int,  yci'/  ojf 
the  mortynge  d>  bt  due  under  the  ftoml  to  the  mnrtgagte, 
who  was  pre*siu<j  for  payment,  obtmned  a  ffOneftT  <^f  Ihit 
second  mortgage  to  Uiemaetves,  the  ntweomnanv  eoventttit- 
iuij  to  pay  to  them  the  priuripnf  $Hm  thereby  stvured, 
tiud  euterrd  into  an  tti/ri  t  ii^i-uf  fith  f'lr  ifr>r  rompany 
that  tht  mortgage  should  nui  Ite  en/frriii  ur  th--  m"rt^fe 
m>iitey  rattfd  in  for  six  months.  The  i-mirfr  udofitoi  hy 
the  piaintiff's  in  dealing  with  the  mnrtgny  setrnrUy  tms 
in  the  brst  intefteU  of  all  concerned,  fnanartionbf 
tif  jdaintijfs  to  recooer  from  thed^endamt  hie  proportiM 
of  the  amoutU  to  paid  hy  them  under  the  hemd. 

Held,  that  the  plaintiffs  were  entitlcl  to  recover* 

Appeal  of  tba  dalaodant  from  tba  jod^ant  of 
Day,  J  m  at  tba  trial  of  tba  notion  witliont  n  ]ary. 
The  facta  and  axjpnMota  ana  folly  afeatod  in  ika 

judgment. 

Nem'Ue,  Q.O.t  JST.  JSeecf,  Q.O.,  and  Mmta^ue  LHeh,1oe 

tho  defendant. 

Maitiaeon,  Q.U,,  U.  Oaoe,  and  Firininger,  for  the 
plaintiffii. 

<^itr.  a'Ir.  vvU. 

A.  L.  Smith,  L.J.,  read  the  following  judgment : 
This  is  an  action  by  the  plaint*  Mr.  Greenwood 
and  Mr.  da  la  Fontaina  to  laoorer  tron  tba  dafandaat 
Captain  Franda  n  tUid  nact  iA  tba  anta  of  £9,009 
and  intaraat  tbaraon,  wbidn  tba  tbree  bad  jointty  and 

(a.)  BapOfted  by  V.    r  i;  iht,  Baq.,  Baxriatar- 

at-Law. 
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iOTcnUlT  goaranteed  to  the  firm  of  Ind,  Coopo,  &  Co. 
(liautad),  and  wbidi  mm  the  nlaintiffii  haye  had  to 
pay  to  that  firm.  When  the  beta  of  the  oaae  are 

•^CPrtained,  in  my  judgm<>nt  it  is  by  no  means  bo 
complex  ft  case  aa  for  soma  time  during  the  arguments 
it  kppearrKl  to  be. 

In  the  month  of  February,  1897,  the  Victoria 
Muiaonfl  BeataarantCo.  Liruited),  of  which  company 
Uw  |iamti£Ei  and  the  defendant  vera  diiectors,  were 
of  rainng  a  loan  npon  aeoond  mortgage  of 
its  premwM,  thfre  being  at  tlie  timr  a  first  mortgage 
ttereon  of  £12,U00.    Ind,  Coope,  &  Co.  w«»r*»  willing 
to  make  an  advance  of  jC.'i,,'(0<)  provided  the  ct.inpiiiiy 
would  give  a  Moond  mortgage  for  thi^  amount  and 
that  the  three  directors,  the  two  plaintift  and  the 
drfeodantt  voold  jointly  and  aeverally  guaiaotee  the 
npayment  upon  the  5th  of  July,  1S97,  to  them  by 
the  RestAurant  Co.  of  the  sum  of  £>'),()00,  being  part 
0f  the  propo««wi  loan,  with  interest  nt  o  per  c<»nt. 
;b*T«)n.    Accordingly,  upon  tho  fith  of  Febniary, 
1S97,  this  second   mortgage  was   giren    by  the 
Brtinrant  Co.  to  Ind,  Coope,  &  Co.,  and  a  joint  and 
■vacal  bond  of  the  plaiotifTi  and  defendant  was  also 
prm  by  them  to  KNsn.  Ind,  Coope,  &  Co.  to  farther 
'•^■tire  the  repayment  of  tbeir  loan,  and  by  this  bond 
;!  wM  expressly  agreed  and  declared  that  as  between 
tto  Restaurant  Co.  and  the  three  obligors  the  latter 
w&v  only  sureties  for  tho  Kestaurant  Co.,  but  as 
between   the  three  obligors  and  Ind.  Coope,  & 
Oft,  the  former  should  be  taken  to  be  pnndp^ 
dshlaii»  and  timt  they  should  not,  nor  shonld  either 
of  them,  be  released  from  their  or  his  liability  under 
fte  bond  hy  reason  of  tima  being  given  to  the 
Ststaorant  Co.  or  their  assigns,  or  by  reason  of  any 
collateral  securitien  for  moneys  intended  to  be  thereby 
wcored,  or  hy  any  forbearance,  act,  or  omiaekm  of 
lad,  Coope,  &  Co.  (limited)  or  their  assigns,  or  by 
wy  other  matter  or  thmg  whereby  the  three  obligors, 
or  either  cf  tln-ui,  wmiid  Vi,-  sn  released  but  for  this 
pnmmon.  Tius  bond  having  been  thus  givoa,  matters 
rwted  until  the  month  of  July  in  that  year.    By  this 
time  the  Hestanraot  Co.  Wfltre  is  difficnutias»  end  upon 
the  nth  of  July,  1897,  »  leaolntion  waa  panea  to 
vohmtarUy  wind  up  the  company,   tbe  defendant 
Csptain  Francis  being  in  the  chair  upon  that  occasion, 
upon  the  !*th  of  August,  1S97,  a  supervision  order 
made  by  Byrne,  J.    At  this  date  Ind,  Goope,  & 
'  o.  were  pressing  for  repaymenl  of  their  loan,  and 
had  inatrocted  their  solkitoia  to  "^■"^■ft  an  aotioa 
against  Mail  ■.  Oreenwood,del»  gontdne,  and  ftande 
for  the  reoovery  of  the  £5,000  and  int^re.st  guaranteed 
"by  them  unless  they  (lud,  Cooi)e,  OC  Co.)  received 
I'iyment  of  their  open  account,  which  then  amounted 
about  £1,000.  That  the  position  of  the  Eestauraot 
Co.  was  at  this  time  critical,  as  waa  alio  the  position 
of  the  three  obligors  oi  the  bond,  ao  Ottt  Ohi  donbt, 
knd  what  next  hspp^oecl  was  HUM.  mbe  Bcttanrant 
Co.  (Limite<3)  (which  I  shall  hereafter  call  the  old 
fompany)  by  its  liquidator,  upon  the  24th  of  August, 
'*?*7,  entered  into  a  contract  with  a  Mr.  Carter  for 
a&d  on  behalf  of  an  int«^nded  <-ompany  (which  I  shall 
call  the  new  ootnpuy).  whereby  it  WM  OOOtfMted 
tint  the  old  oompei^  should  aell  to  the  new  ooci^Miy 
ik  fooMI.  leeae.  and  benefit  of  oontraott  for  the 
•am  of  £2.nnn,  and  nlso  its  stock-in-trade  for  a  sum 
Dot  eiceeiJinLT  £l,2(Mi,  subject  to  the  two  mort- 
piges  of  £1'J.(HM)  and  £.:),. '-OO  respectively.    By  this 
contract  it  wa*  agreed  between  the  old  company. 
throei^iliUqoidator,  and  Mr.  Carter,  for  the  intended 
M^eampmujf  that  before  the  date  of  thn  completion 
eftbe  porehaee  the  oM  company  shoidd  jiay  off  and 
obtain  a  transfer  to  Messrs.  Green  wo:  1,  Lli  I'  ntaine, 
Slid  Prarcis,  directors  of  the  old  company,  or  some  of 
tbem,  of  Iiid.  Coope,  \-  Co.'s  second  mortgage,  and 
ilioiild  aleo  obtain  an  agreement  by  nwh  ttreotore 


with  new  company  that  they  would  not  require 
the  pnment  of  the  prinoi[Nal  moneys  doe  aponthe 
•eoond  mortgage  for  the  spaoe  of  twehre  montoe  ftmn 

the  date  of  completion.  It  appeal*  to  me  upon  the 
evidence  that  the  contract  of  the  24th  of  Angusr,  1897, 
waa  a  contract  made  betwwn  the  old  company,  through 
its  liquidator,  and  Mr,  Ciir'er,  ou  behalf  of  the  new 
company,  and  was  not  a  contract  made  by  Mr. 
Greenwood  end  Mr.  de  la  Fontaine,  as  snggeated  bj 
Mr.  Neville  fto  Oaptain  Fvancb  when  he  opened  tiie 
appeal.  This  contract  did  not  bind  Mr.  Greenwood 
nor  Mr,  de  la  Fontaine  unless  they  afterwards  shonld 
agree  to  be  so  bound.  The  e\ndence  shows  tliit  tlie 
only  agreement  Mr.  Greenwood  entered  into  was  a 
subsequent  agreement  of  the  29th  of  September,  1897, 
with  we  new  oompaaj,  and  there  ia  eridenoe  that  Mr* 
de  la  ITbntanie  oononrred  in  thie  laet  agreement. 
Captain  Francis  undoubtedly  did  not  agre«  thereto, 
for  ho  was  of  opinion  that,  as  TVIes.srs.  Greenwood  and 
de  la  Fontaine  were  simpli'  :  ntrn  t  rrii  tors  of  the  old 
company,  which  he  (Captain  Francis)  was  not,  they 
would  obtain  an  advantage  over  him  by  participating 
in  any  balance  there  might  be  left  in  the  hands  of  the 
liquidator  of  the  £2,000  paid  by  the  now  eompany 
after  jiaymeut  thereout  of  the  overriding  ohiirr^-es 
due  by  the  old  company,  and  he  de«ired  that  Mr. 
Greenwood  and  Mr,  de  la  Fontaine  should  pool  what 
they  might  receive  thereout  so  that  he  (Captain 
Fnmcis)  might  participate  therein,  and  this  Messrs. 
Greeniraod  and  de  la  Fontaine  ref  naed  to  do.  What 
Mr.  Greenwood  did  agree  to,  and  the  evidenoe  ahowi 
that  Mr.  dc  la  Fontaine  concurred  therein,  was  as 
follows :  The  agreument  is  in  writing,  and  is  addressed 
to  "The  New  Victoria  Mansions  Restaurant  Com- 
pany  (Limited)  and  Mr.  F.  H.  Carter,"  and  is  dated 
the  29th  of  September,  1897.  It  runs  thus: 
"  Gentlemen,— Oq  completion  of  the  purchase  thie 
day  of  tho  lease,  goodwill,  &c.,  of  the  Yiototin 
Mansions  Kestaurant  (Limited),  I  huva  seen  the 
contract  dated  the  24th  of  August,  1897,  aa  entered 
into  by  the  liquidator  with  Mr.  Carter,  and  in  con- 
sideratum  of  your  eonaenting  to  allow  the  com- 
pletion to  proceed  before  the  t»nafer  of  the  Ind, 
Coope  mortgagt'  as  agreed  has  actually  taken  place, 
I  hereby  undertake  with  you  and  each  of  you  that 
the  transfer  of  thn  said  mortgage  to  Messrs.  Ind, 
Coope,  &  Co.  sh'iil  b@  carried  out  within  one  calendar 
month  from  this  date  and  Messrs.  Ind,  Coope,  &  Co. 
dieeharged.  Also.  J  agree  that  the  wid  mortg^e 
when  lo  trMuf^rred  AiIl  Mt  be  enforoed  or  tSe 
n.nrtjzrnp'r'  ii  cinf  y  -Jilled  in  before  the  expiry  of  six 
ealtuiLiu  mout;i3  iiom  the  date  of  such  transfer,  and 
I  hereby  keep  you  and  each  of  you  m  l-  uiuitiei 
against  any  enforcement  oi  the  said  mortgage  by 
Messrs.  Ind,  Coope,  A  Co.  until  such  transfer, 
saving  ae  to  the  oovenilkt  that  epirite,  do.,  be 
purohaeed  from  tiiem.— HvBKBT  J.  Ommrwoos.** 

Hesldes  tho  payment  of  £2,000  fo  the  Hq  iiH  itor  of 
the  old  company  by  the  new  company,  a  luriher  con- 
dition niwn  which  the  new  company  became  purohaaers 
was  that  it  sb'^  uld  undertake  to  reduce  the  amount  due 
upon  the  firhi  L:i  .;rtg:ige  by  £1,000,  which  waa  done, 
qpoa  the  18th  ol  October.  Iti97,  Mr.  Greenwood  and 
Mr.  de  la  Fontaine  were  oalled  npon  to  pay  to  Ind, 
Coope.  &  Co.  the  £o,OnO  >ind  int-  n  st  dui<  under  their 
bond  of  guarantee,  aiul  thoy  did  so,  and  by  deed  of 
that  date  made  between  Ind,  Coope,  &  Co.,  the  new 
company,  Mr.  Greenwood,  and  Mr.  de  la  Fontaine, 
Ind,  Ci)op<-,  &  Co.  transferred  to  Messrs.  Greenwood 
and  de  la  Fontaine  tho  second  mortgage  for  £5,000, 
and  the  new  eompany  therein  covenanted  withMeatrs. 
Greenwood  and  de  ia  Fontaine  to  pay  to  them  the 
principal  sum  of  £^,500  on  the  dth  of  January,  1898, 
together  with  the  sum  of  £l3d  7s.  4d.,  and  by  this 
dead  it  ii  cspirM»ljr  provided  that  "  nothing  MniB 
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eODtained  shall  be  deemed  or  coustrued  to  ruleaoo,  or 

S'  'e  any  time  or  indul^uoe  to  the  old  couipauv,  or 
ptun  VxtJUttB,  or  prejndioe  any  right  or  remedy  of 
tbe  transferee  Greenwood  or  de  la  Fontaine  again 8t 
them  or  either  of  them,  or  against  the  mortgaged 
premises,  tho  covonuiit  by  the  uew  company  being 
intended  as  an  additional  security  only  for  tbe  mort- 
gage debt  and  interest."  On  the  same  day,  the 
ISth  ol  Ootober,  1897,  Ind,  Coope»  ft  Oo.  Hdgned 
snd  tnosferred  to  lb.  Oreenwood  lad  Mr.  de  Is 
Fontaine  the  principal  sum  of  £5,000  secured  by  the 
bond  of  tho  i>th  of  Feboury,  1S97,  and  the  said  bond, 
and  the  full  benefit  and  advantage  thereof.  Snoli  an 
the  aomewhat  loDg  fftots  of  this  case. 

Befere  I  deal  witb  flie  law  applicable  thereto,  I 
will  say  that  I  do  not  doubt  tluit  what  was  done  by 
the  licjuidator,  by  Mr.  Oreenwood,  and  by  Mr.  de  la 
FoutAino  was  in  the  best  interest  of  all  concerned, 
and  in  my  judgment  Dav,  J.,  was  well  warranted  in 
flndinff,  as  he  did,  that  Uiie  waa  so,  and  tbe  evidence 
as  to  this  is  all  one  way.  The  evidfiic'  of  IVtr.  Ellis 
as  to  the  adviHability  of  doing  what  was  done  ia 
cogent,  and  in  p!»rticular  Lis  statement  that  to  sell  tbe 
property  out  and  out  to  some  other  purchaser  in  Sep- 
teinber,  WJl,  tm  is  now  saggetted  on  behalf  of  Captain 
Francis  should  have  been  done,  would  in  the  circum- 
stances which  then  existed  have  been  disastrous. 
The  evidt  nc  !  of  'Mr.  Eilis  is  wholly  uncontradicted  by 
any  evidence  whatever,  and  it  is  left  to  counsel  for 
Captain  Francis  to  suggest  in  argument  what  ought 
tolMiTe  been  done  and  to  aay  that  what  Mr.  Qreen- 
vood  and  Ur.  de  la  Fontune  did  was  done  for  their 
own  private  j  iurposns  and  not  in  the  interests  of  all. 
]&.  Greenwood  and  Mr.  de  la  Fontaine  having  paid 
to  Ind,  Coope,  &  Co.  the  £5,000  and  interest  covered 
bjr  the  joint  and  several  bond  of  themselves  and 
Oaptain  Fnukds,  now  ask  Captain  Francis  to  pay  to 
them  his  share  of  the  loss  thus  sustained — that  is, 
one-third  of  the  £o,0(tO  and  interest  so  paid  ;  and 
what  ia  his  answer  r  Now  as  to  the  law,  Captain 
Francis  first  of  all  says  that  be  and  the  plaintiff's 
ware  eo-aureties  together  to  seenre  to  Ind,  Coope,  & 
Co.  repayment  by  the  old  oonipany  of  the  £5,000  and 
interest  advanced  to  it  by  them,  and  that  by  a 
binding  contract  time  has  lei  u  given  to  the  ptincipal 
debtor  for  the  payment  uli'  of  this  £5,000 and  interest, 
oad  Aat  he  is  thereby  released  from  the  payment  nf 
tlwoiM-tllitd  of  this  £5,000  and  interest ;  and  this  is 
how  the  case  is  first  presented  to  us,  which  certainly 
lequires  investigation. 

Now,  assuming  that  this  had  been  a  case  of  a 
principal  creditor  suing  a  surety  upon  default  made 
igr  the  prinoipal  debtor,  hj  whom  and  to  whom 
must  time  by  Innding  oootoaot  be  given  so  as  to 
discharge  the  surety  ?  It  is  obvious  that  it  mu.st 
be  by  the  principal  creditor  to  the  principal  debtor, 
for  who  apart  from  the  principal  creditor  ooold 
make  soflb  a  contract?  The  prindplsa  npoi 
which  a  binding  contrast  to  give  time  by  the 
principal  creditor  to  the  principal  debtor  without 
the  consent  of  the  surety  discharges  the  surety 
are  familiar  to  all  lawyers,  but  as  to  this  I  will 
read  tbe  well-known  passage  in  the  judgment  of 
Blaokbam,  JT.,  in  Pelak  v.  BverM,  24  WT  B.  865, 
at  p.  366,  1  Q.  B.  D.  €<iv.\  at  jjp.  67:5,  674.  Th»t 
learned  juilge  says:  "  It  hiis  been  established  for  a 
very  long  time,  beginning  with  lin  i  v.  Bi rrintjUn,,  2 
Yes.  Jun.  540,  to  the  present  day,  without  a  single  ca^e 
going  to  the  contrary,  that,  on  the  principles  of  equity 
a  sure^  is  discharged  when  the  creditor,  without  his 
assent,  gives  time  to  the  principal  debtor,  because  by 
so  doing,  Le  di'piivcs  the  surety  of  part  of  tbe  right 
he  would  have  had  from  the  mere  fact  of  entering 
Into  tbe  suretyship — namely,  to  use  the  name  of  the 
mdttw  toMW  tberriaaipal  dabtory  and  il  thia  right 


be  suspended  for  a  day  or  an  hour,  not  injuring  the 
surety  to  the  value  of  one  fu-thing,  and  even  positiveiy 
benefiting  him,  nevertheless,  by  the  principles  of 
equity  it  is  establiahed  that  this  disnhargaa  ths 
surety  altogether.**  I  have  never  before  heard  of 
defences  which  would  be  defences  by  a  surety  againit 
a  principal  creditor  being  attempt^  to  be  set  up  in 
a  case  of  sureties  suing  a  co-surety  for  contributioa, 
and  no  aothorify  has  been  cited  to  show  that  this  osa 
be  done.  "Wbiit  principles  of  equity  are  than  to 
intervene  to  prevent  one  surety  suing  his  co-surety  &t 
law  to  indemnify  him  from  that  part  of  the  loss  whidi 
the  latter  was  bound  to  participate  in  and  which  tbe 
former  has  been  oompeiled  to  pay  ?  What  defeooei » 
surety  has  against  US  oo-smety  when  aned  foreoDtri* 
bution  are  no  more  and  no  less  than  the  defence  ' 
principal  may  have  against  another  principal,  . 
this  alone  would,  I  tbink,  suffice  to  determine  tlii 
case  against  Captain  Frauds  apfrt  from  poioti 
made  DTf  his  Isemed  counsel  which  I  must  desl 
with.  It  cannot  be  said  upon  the  facts  of 
tliis  cJise  that  Ind,  Coope,  it  Co.,  the  prind^Ai 
creditors,  have  given  time  to  the  old  company, 
tbe  principal  debtors.  Then  how  do  the  principles  of 
equity  refatiog  to  the  discharge  of  a  surety  by  tbr 
giving  of  time  arise  P  It  is  said  that  Mr.  Green vi»i 
and  Mr.  de  la  Fontaine  were  assignees  of  Ind,  Gxtfe, 
&  Co.,  and  that,  though  >iiretit  s,  they  thus  baoarne  ti 
principal  creditors  and  had  given  time  by  the  agrre- 
meut  of  the  29th  of  September,  1S97,  to  UM  asngnm 
of  tbe  old  ccmpanv— that  is,  to  the  mm  aoanmj,  who 
had  tbtM  become  the  principal  debtors.  Wnethsrttii 
suggestion  is  well  founded  or  not  I  do  not  stop  tc 
discuiis  nor  to  decide,  for  it  is  not  necessary  to  do  4C 
for  there  is  this  clear  answer  to  it.  By  the  bom 
under  which  Mr.  Greenwood,  Mr.  de  1*  Fontaine,  sn^ 
Captain  Fkands  became,  as  Captain  Fhmeis  asf . 
sureties,  though  in  reality  they  became  principals  b - 
tween  themselves,  Ind,  Coope,  &  Co.  were  express.;, 
empowered  by  Captain  Francis,  as  well  as  by  hij  o  ■ 
obligors,  to  give  time  to  the  old  company,  and  if  Mr. 
Oreenwood  and  Mr.  de  la  Fontaine  are  to  be  taken  m 
being  ams'ignees  of  Ind,  Coope,  &  Co.,  and  thus  hid 
become  jiriucipal  creditors,  they  would  have  the  same 
rights  as  Ind,  Coope,  &  Co.,  one  of  whii  h  was  to  giye 
time  to  the  old  company,  and  this  is  what  Captain 
Francis  himself,  under  his  own  hand  and  seal,  hai 
agreed  misrht  be  done  without  affecting  his  liabiUtf 
under  theoond  to  either  Ind,  Coope,  &  Co.  or  their 
as>igriH.  Again,  if  it  be  said  that  the  new  compaur 
is  assignee  of  the  old  company,  still,  if  gincg 
time  to  the  new  company  is  giving  time  to  the 
old  compooy,  which  I  do  not  decide,  the  obaarntioai 
I  have  above  made  aboot  the  giving  of  tiaw  in 
this  case  being  expressly  permitted  by  the  bond 
without  discharging  the  surety  apply.  Agaiu.  to 
meet  a  farther  suggestion  of  counsel  for  Captain 
Francis,  I  agree  that,  if  this  had  been  an  actkm  by  > 
prindpal  creditor  against  a  surety,  and  the  surety 

could  nave  shown  that  the  contract  of  the  surety  with 
the  principal  creditor  without  Ins  assent  had  be«B 
altered  by  the  principal  creditor,  that  woiUd  h»T« 
wholly  dischaiged  tbe  auretv  in  such  an  action  apoo 
tbe  plain  ground,  aa  Lord  Watson  tersely  puts  it  i:i 
7<i7/..r  V.  Hank  of  S-  w  South  WtOea,  11  App.  Ca*.  596. 
at  p.  (lo;J.  :J5  W.  R.  Dig.  167,  that  the  surety  cnuld  not 
be  ma<le  liable  for  default  in  the  itt- rforunuice  of  a  coc- 
traot  which  he  had  not  guaranteed.  But  this  dafeiu 
has  no  application  to  a  case  where  one  surety  is  SBBf 
another  for  contribution,  the  one  having  b««n  oam 
pelled  to  pay  the  whole  amount  guaranteed  to  tk* 

I  lu-iucipal  crpdit(jr.  la-st   word.     It  is  s»il  fc. 

Francis  that  the  pLuntiffs  have  wasted  his  secarilf 

I  lu  my  opinion,  this  is  not  established  in  fact,  and,  if  .t 

I  had  0MB,  U  wmild  only  hafogivea  Of^ptaia 
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we  principal  agaiuBt  another  principal,  a  right  to 
reoorer  what  daiuagps  ho  could  establish  ho  had 
FUitained  by  tlie  wrongful  act  of  the  other ;  it  givee 
him  no  right  to  be  released  in  kite  trom  c;  Titril  u'iug 
tte  oae-third  of  the  £b,0i)O,  which  is  the  daffiiice  he 
Mti  up  in  tbi«  action.  In  mv  judgment,  Captain 
Atacit'*  detencfls  ontiraly  Said,  There  ie  m  imall 
Bitter  ahoot  a  Bmsll  item  wfaidi  the  parties  moit 
ai>ttle  between  thems-  Ivr  ?,  fur  it  is  really  no  part  of 
thlB  appeal.    The  appeal  most  be  dismissed,  with 


BiCBT,  L.J.,  read  the  following  judgment:  The 
plaintiff*  in  this  case,  being  sureties  for  the  debfc  to 
ud,  Coope,  St  Co.  (Limited),  secured  by  ihe  bond  of 
themstlves,  ard  the  defendant,  their  i  -surety,  havo 
paid  that  debt,  and  upon  such  paymeut  becanio 
totitled  to  and  have  aotoally  had  executed  to  them 
so  aosigment  of  the  bo&d.  This  assignment,  whether 
the  bond  debt  is  or  ie  not  to  be  deemed  at  law  to  have 
Imb  mtinSutd  bj  tba  njaent  of  the  debt,  entitlee 
tkem  to  tfaoid  in  the  |iwo»  of  Ind,  Coope,  &  Co.,  rad 
to  use  all  their  remedies  in  order  to  obtain  frrt:^  ihnT 
co-eurety,  the  defendant,  indemnification  iui  the 
adrance  made  by  them.  It  is  not  now  necessary  to 
Qte  the  name  of  lad,  Coope,  &  Co.,  but  the  remedios 
in  this  action  are  those  of  Ind,  Coope,  &  Co.,  subject 
to  ihe  proviio  that  the  plaiatifie  ate  not  entitled  to 
neover  from  tiio  defendint  move  fhon  tin  just  pro- 
portion— in  this  case  one-third  of  the  whole  debt 
paid  with  interest  and  expenses — to  which,  as  between 
the plaintifEs  and  defendant,  the  defaudaut  is  liable: 
■w  the  Mercantile  Law  Ameudmeot  Act,  18d6, 
t>  5.  Now  under  the  bond  Ind,  Coope,  &  Co. 
were  entitled  to  tn^t  the  plaintiffs  and  dofondMit  M 
principal  debtors.  The  right  of  action  is,  therofora, 
.l  Ii  j, .  lull  Tit  of  any  fjueBtiona  which  might  otherwise 
»n*e  between  Ind,  Coop«,  *!t  Co.  as  principal  craditors 
sod  the  plainti&  and  defendant  as  suretieH.  There 
sight,  of  course,  be  a  counter-claim  for  any  loes 
aebially  oecaiioined  to  the  defendant  by  any 
wrongful  action  of  the  plaintiff's.  The  only 
ground  upon  which  such  a  claim  oould  be  based 
vould  It'  that  the  plaintiffs  have  wrongfully 
deotedated  their  mortgage  security  so  as  to  injure  the 
draidaDt.  This  being  eo,  I  do  not  think  it  necessary 
to  go  into  the  other  queetioiui  rused  in  the  action 
beyond  saying  that  I  am  of  opinion  that  it  is  not 
f-«inb!LBhetl  by  the  defendant  thut  the  plaintiffs  by 
X'Uviz  dealing  with  the  mortgage  security  nave  in  any 
way  deiir>'.::iHt"il  tin'  y.i1u<j  dl  that  security  so  as  to 
give  the  defendant  a  right  of  action  ligainst  them.  I 
thinly  indeed,  that  they  took  a  reasonable  and  proper 
I  with  reference  to  the  mortgage  security. 


CoLLlxs,  L.J.,  read  the  following  judgment: 
The  plaintiffSs  in  this  case  are  suing  their  co-surety  on 
a  claim  for  contribution  of  his  share  of  the  sum  which 
they  havo  pwd  to  the  creditor  in  satisfaction  of  thu 
goanuiteea  debt.  They  are  also  suing  as  assignees  of 
U»  crcditor  on  the  bond  by  which  they  and  the  de- 
faodaat  beoame  oo-suretiee  for  the  old  company. 
This  is  not  a  case  where  the  sureties  acting  together 
have  agreed  to  pay  off  the  creditor  ana  t«uce  aa 
Mfeignment  of  his  socuritios  (li-  the  (nmnion  li'  Ui  !it. 
The  action  of  the  plaintiffs  was  taken  in  their  own 
interest  and  against  the  protest  of  the  defendant,  and 
in  Tiaw  of  this  fMt  I  ttinl^  that  qaeetkntt  <rf  lODie 
nieely  might  have  arisen  whm  fhelr  rights  m 
••wgnees  of  the  crrrJitor  on  the  contract  of 
guarantee  came  to  'uv  considered  but  for  the  fact 
that  that  instrument  constitutes  tli^■  -='r.;t;tl.  s  in 
•a  r«»pects  principal  debtors  as  between  theui- 
seWea  and  the  cmditor,  and  debars  them  from 
nljiiig  QO  d«f»Mi»  mteh  «•  giving  time  to  the  prin- 


cipal debtor,  &0.,  tAlflb  in  ordinary  cases  might 
Buffic«  to  disoharg*  •  «nie^.    It  is  unnecessary  to 
consider,  thsntore,  whether  they  in  fact  placed  them- 
selves in  such  a  relation  towards  their  oo-sore^  as  to 
enablf  him  to  set  uji  against  them  acts  whieh»  if  done 
by  the  jiriucipal  crcditor  under  an  ordinary  contract, 
might  have  released  the  surety  ;  nor  whether,  if  they 
did  stand  in  such  relation,  their  dealings  with  the 
two  companies,  the  oW  and  the  new,  were  such  as  to 
amount  to  a  giving  of  time  to  the  principal  debtor  or 
variation  of  the  terms  of  the  guaranteed  oontraofe  snob 
as  might  discharge  a  surety;   nor  whether,  ff  a 
defence  on  such  grounds  vvonl  1  have  defeated  their 
claim  as  assignees  of  the  bond,  they  nevertheless 
oould  have  set  up  thmr  claim  for  contribution.  None 
of  these  points  arise  for  determination»  and  I  desire  to 
give  no  opinion  upon  any  of  them.    When  the» 
matters  are  eliminate*!  their  rights  are  to  be  d«tsr» 
mined  simply  in  view  of  the  fact  that  they  are  lubw 
to  contribute  equally  to  the  discharge  of  the  obliga- 
tion assumed,  and  are  all  equally  entitled  to  the 
benefit  of  any  securities  held  for  the  same.  There 
cannot,  therefOw,  I  think,  be  any  higher  duty  on  the 
plaintiffs  than  that  they  should  brtoff  into  aoaoaat 

su.  1)  sum  JVM  they  ought  with  rpaFinnable  car*  tO  taM« 
realized  out  of  the  securities  ^vlnch  ihey  held  for  the 
common  benefit  I  quitt  il:t(  -  that  the  couree  they 
did  take  was  the  most  prudent  they  could  have 
adopted  and  has  had  the  effect  of  mitigating  the  loss 
vrhirh  wM  otherwise  inevitable.  I  think,  theref<»re, 
that  ihe  judgment  of  Day,  J.,  was  perfeotly  tight, 
and  the  appeal  must  ba  diaiiiisssd. 
Appeal  diimi'sif  l. 

Solidtani  for  the  plaintaSs,  Warren,  Mutton,  A 


Deo.  14. 


From  Chan.  Biv.  ) 
(Lindley.         and  Chitty  and  [ 
Yaughan'WiUiamB,  L.JJ.)  r 

Tn  ft  OmSt  Navai,  and  Military 
(Luiitxd).  (a.) 

Oonmitll'— Winding  vp—OJicial  receivtr'$  rej^ori— 
**^^irth0r  repoH'^—AUegaHm  of  fraud— Orj.^  for 
public  examinntwn—Jnri»did{M—C(mtfaMe»{iVtiid- 
ing-up)  Act,  I8ft0  (63  *  64  VieL  c  68),  *.  8,  «■»- 
iM<tira«  S,  3,  7. 

In  the  windimj  up  of  a  company  the  further  report  of 
the  o£kiai  rtctii-tr,  made  under  aedion  8,  lub-tedion  2, 
of  the  CompauiM  { Winding -up)  J ri,  1S90.  mud  allege 
that  fraud  haa  beeti  committed  by  ^oj/ms  eftecijied  person 
or  pertofu  in  ihe  i/rvmotion  ur  formation  of  the  company, 
and  muBt  Bet  out  »uch  facU  CM  the  baii$  of  hi$  opinion 
a»  will  warrant  the  judge  in  teXUttg  wpon  sae*  jieriea 
or  iiersotiS  to  undergo  public  eoRimjlMnon. 

Kx  parte  Barnes,  44  W,  B.  4S8,  [1896]  A.  C.  140, 
dsKMSsi  and  egqplafliMd. 

Appeal  from  Wright,  J. 

By  section  8  (1)  of  the  Companies  {Winding -tip) 
Act,  1890,  wbiSM  the  court  has  made  an  or  1,  r  t  r 
winding  ud  a  oompany,  the  official  receiver  shall 
submit  a  prelimfaury  report  to  fha  oonrt  astotha 
position  of  the  company. 

Bv  sub-section  2,  "  The  official  receiver  may  riso^it 
ha  tM"M  fit,  make  a  further  report,  or  further  teporls, 

(a.)  B^wtod  by  W.  Shallckoss  Qopdam)^  Bi4*« 
Baiyiater-at-Law. 
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■Mug  the  manner  in  whioh  the  company  waa 
WMflD<Q»  and  whether  in  his  opinion  any  fraud  has 
htna  OOmmitted  by  any  penon  in  tho  promotion  or 
formation  of  the  company,  or  by  any  dirf  'tor  or  other 
officer  of  the  company,  in  rektioi;  to  the  company 
since  the  formatioa  thereof,  and.  any  other  matters 
wUoh  in  Jm  opinion  it  is  deaicaUe  to  hring  to  the 
BOlieeof  theooart.*' 

By  sub-sftction  3  the  court  may  direct  any  person 
who  has  taken  any  part  in  the  promotion  or  forma- 
tion of  the  oompaoy,  or  has  been  a  director  or  officer 
of  the  conpaiiy,  to  attrnd  before  the  oonzt  to  be 
pnblicly  enmiDed. 

In  the  winding  np  of  tl.n  above-named  comjjany 
the  official  receiver  made  tk  further  report  on  the  l(jth 
of  July,  1898,  and  found  that  fraud  had  been  com- 
mitted by  the  penone  named  in  the  schedula  in  the 
promotion  or  wmalion  of  tiie  company,  or  in  zeU- 
tion  to  the  company,  since  the  formation  thereof. 
The  appellant,  H.  P.  Long,  and  ten  other  persons 
ware  nH.iMi-<i  in  the  schedule,  and  Long  wes deeodbed 
•■  •promoter  of  the  company. 

After  consideration  of  the  farther  report  an  order 
WtM  made  in  chambers  for  the  attor  liTice  of  Long 
before  the  oonrt  for  public  cxauainatiuu  aa  t  >  h-.i 
dealings  with,  tiiti  rr:nnpriTiy, 

The  other  material  facts  sufficiently  appear  from 
Am  Jodgments. 
On  nppeAl  to  the  jadge,  Wright.  J.,  affirmed  the 


B.  P.  Long  vppttM, 

B&bertMttd,  Q.G.,  hii.I  n  ?., ;  for  the  appellant.— 
If  the  qffloial  receiver  du<;8  not  know  the  facts,  he  may 
conunine  as  to  them  by  virtue  of  ecotion  115  of  the 
Companies  Aot,  18e2»  first  of  all.  A  vendw  to  a 
oompaay,  who  b  oonoenied  in  or  *'  fnterested  in  "  the 
promotion  of  the  company,  does  not  ne  ,inly 
•*  take  part  in  "  the  promotion — following  the  words 
of  the  statute. 

Tb^  refenod  to  £a  parte  iternes,  44  W.  B.  433. 
[18961  A.  a  148. 

Sir  R.  Fitday,  8.G.,  end  Ittffh  Joyw,  fortheofioial 
receiver.  — In  Ex  pari'  .  -  the  Court  of  Appeal 
held  that  it  was  necessary  that  there  should  be  a 
charge  of  fraud,  and  the  House  of  Lords  held  that  it 
was  necessary  that  the  penon  bbniged  should  be 
oottoaned  in  tbe  promonon  of  the  oompony :  these 
two  oonditiorq  :\TP  fulfilled  in  the  present  report. 
All  the  conditions  imposed  br  the  Legislature  for  the 
validity  of  such  ui  ortw  M  ttds  bflm  been  folflUed  in 
this  report. 

Tbey  referr<>d  to  Jj»  «  New  Tntvtilm*  OJuunber* 
{Limited),  43  W.  R.  282,  [1895]  1  Ob.  8WI. 

QX„  nplied. 

LTimi.EY,  I  do  not  think  there  is  any  diffi- 

culty in  coming  to  a  proper  oonclusiou  iu  this  case.  The 
appeal  is  against  an  order  made  by  Wright.  J.,  refus- 
ing to  discharge  an  order  mede  «%  mtrte  for  the 
examination  of  Mr.  Long  under  leonon  8  of  the 
Companies  (Winding-up)  Act,  1890.  That  section 
has  been  rea<i  and  commented  upon  so  often  thfit  I 
net  il  nut  reiui  it  ni  luntrth.  It  haa  b<?eu  the  subject 
of  a  great  deal  of  litigation  in  this  court,  and  even  in 
the  House  of  Lords;  and  in  the  case  of  jEb  parte 
jBofnes,  to  whicb  we  hare  been  referred ,  a  construction 
bee  been  put  upon  the  section  which  of  course  we  all 
accept.  Now,  there  are  two  questions  whi<  h  have  to 
be  detemiiued  on  this  section.  Ax  jtnrU'  Ihirna  has 
removed  one  jwint  io  controTersy,  which  was,  what  is 
the  "tmort"  referred  to  in  clause  2  of  the  section, 
wbem  n  "Hie  official  receiver  may  also  if  he 
thinkt  fit  udto  •  toMm  nouL**  and  "the  «mrt 


may,'*  in  dnnse  %  **  aftor  ooniMeration  of  any  seek 

re|>ort  direct,"  and  bo  on.  E.r  jutrt^  B<!rrm  has  mads 
it  ydain  thai  the  report  referred  to  is  what  is  called  the 
further  report,  and  not  what  is  called  the  prelimiiiAry 
report.  That  was  a  struggle  that  bad  to  be  settled. 
Now  we  have  tbe  fartber  report,  and  clause  2  says  what 
tbe  official  receiver  may  state  in  such  farther  report. 
[His  lordship  read  sub-sections  2  and  9.  andoontioaed :] 
Then  clause  7,  which  is  very  iiu]i  rlinf,  must  be  re»1 
iu  coonection  with  those  two  ;  and  the  great  advantage 
of  the  decision  in  Ex  i>arU-  liarnet  in  the  House  of 
Ix>rd8  is  this:  that  it  bes  shown  bow  tboss 
three  clauses  are  to  be  woven  togetiier  so  st  to 
produce  one  harmonioua  whole,  and  make  the  Act 
work,  and  work  justly.  On  the  one  hand  this  sdctioo 
is  one  of  the  most  beneficial  sections  to  be  found  ia 
tile  whole  of  the  Oompaaies  Acts;  snd  it  ii  w 
benefloiBl  tint  attempts  were  made  to  sbnteb  it  to 
lengths  which  were  hardly  just  to  the  person  who  had 
to  undergo  the  ordeal  of  a  poblio  examination  ;  and 
attempts  were  made  to  extend  this  section  so  a^  to 
give  the  judge  jurisdiotion  to  order  examinatioiu 
upon  reports  wbieh,  in  tbe  judgment  of  evwy  ooert 
to  whom  the  question  had  been  submitted,  were  in- 
sufficient for  the  purpose.  That  was  the  kind  of 
report  the  HofDse  Of  Irtids  \uA  befom  it  in  As  ftrU 
liiriitB. 

The  result  of  Ex  fwU  Disriws  appears  to  me  toler- 
ably plain.  There  must  be  a  report  stating  tht 
manner  in  which  tbe  company  was  formed,  and 
%vl:''ther,  in  th  '  i-i  iniouof  the  offioial  receiver.  I'r  v.l 
has  been  committed  by  any  person  propose-i  ta  t» 
exatuined.  That  is  not  foona  in  the  Act;  it  is  pat 
in  bLtha  Hbose  ci.  Lords  in  E*  parte  Banm,  iai 
VbB  Honseof  Lords  were  led  to  pnt  itinby  oonstniisg 
clause  3  in  connection  with  clauses  2  and  7.  Now,  if  • 
report  were  in  such  a  shape  as  to  comply  literally  aad 
textually  with  the  language  I  have  just  read,  stating 
the  manner  in  which  tbe  oompanv  was  formed,  and  tbs^ 
in  tbe  opinion  of  the  ofSetal  reedver,  a  frsnd  bad  bssa 
committM  by  A.,  B.,  orC,  and  thern  could  not  IjS 
seen  from  the  report  any  connection  b^•tween  \..  11., 
and  C.  and  the  manner  iu  which  tho  company  vtja 
formed,  although  the  textual  and  literal  language  of 
the  section  might  be  complied  with,  I  silOttla  iMSilils 
very  long  before  I  said  that  such  a  report  as  that  WM 
the  kind  of  repfirt  mentione<l  in  the  section.  I  doubt 
whether  any  j udge  could  jmiicially  and  properly  act 
on  sooh  a  report  as  that.  Bat,  on  tbe  other  hand,  if 
the  official  receiver  reports  that  A.,  B.,  or  C.  have 
been  guilty  of  fraud  in  connection  with  the  formatiou 
of  the  company,  and  yon  look  back  into  bis  report 
and  H^-e,  not  whether  the  charge  against  him  is  proved 
— that  is  not  tbe  function  of  the  report  at  all — bat 
whether  there  is  such  a  baril  for  that  opinion  SS|  ia 
the  opinion  of  the  jndgf>,  wanants  biin  in  ceBjiif 
upon  tbe  man  to  nndergn  oxanrfnatfon — ^to  mj  anad 
that  is  all  the  report  need  do.  That  appears  to  me  to 
be  the  fair  and  true  outcome  of  the  language  of  the 
Act  and  the  deoiMiou  in  /.V  p<irte  Barnfi. 

At  tbe  end  of  this  report  tbe  official  receiver  ssfs 
this:  He  is  of  opinion  "that  fraud  has  been  com- 
mitted  by  the  persons  name  !  in  the  schedule  hereto 
in  the  promotiuu  or  formatiou  of  the  company  or  in 
relation  to  tbe  company  since  the  formation  thereof " ; 
and  then  in  the  schedule  occurs  the  name  of  Mr. 
Long,  who  is  described  as  one  of  the  promoters.  8e 
that  you  have  here,  as  I  read  it,  that  the  offieisl 
receiver  is  of  opinion  that  fraud  has  beeu  coniniitted 
by  ^Ir.  Tjodj;  in  the  promotioTi  or  fL>rniiition  of  the 
conipiiiiy  or  in  relation  to  tbe  company  since  tlis 
formation  thereof.  The  last  part  I  do  not  myMV 
attach  much  importance  to.  Xow,  is  ilr.  Long  to 
connected  in  the  narrative  relating  to  tbe  formatiOQ 

of  tide  oooqpiaj  ai  to  afioid  n  barii  Cor  tbat  cfiaiM  f 


Digitizeu  lj  ^OOgle 


;©mm  itA^m^i      tHE  WEEKLY  REPORTER. 

CouBT  OP  Apfkal.    Ik  re  Civil,  Naval,  and  Militaby  OoTFiTTKRa  (LiMirKD).   Court  of  Appeal. 


In  mj  opinion  tli«N  ia  ample  boaia  fnr  it.  and  it  it  to 

be  found  in  paragrnpli^  2,  4,  1  nn  l  is.  I  am  not 
goiDg  to  say  that  this  rej^iort  is  iu  a  form  in  which  I 
should  like  to  see  it.  It  is  not.  A  very  little  trouble 
would  have  made  it  plainer.  In  the  first  jplaoe,  I 
thiolc  the  language  of  paragraph  3  ii  objWDonable. 
It  saya:  "  Tbo  promoten  ot  toe  ooujgatty  wm  the 
eoatracfc  company."  When  yon  imd  fh«  whole  of 
the  report  you  see  ^-hnt  thnt  irrans.  The  contract 
company  brought  out  this  particalar  company.  Then 
It  goes  (11  ■  The  persons  oonoerned  in  tho  promotion 
of  the  couipaay  "  were  several  people,  among  them 
being  Mr.  Long.  What  does  "ooiicermd"  mean? 
It  is  not  fomid  aa  a  fact  that  h»  *'  took  part  in  the 
pranotion  of  tho  company  **— wbioh  it  the  language 
of  the  Act  of  Parliiiuipnt.  Of  rnnrse  there  was  a 
discuseiou  at  ouco  ab<~jut  the  m»?aiiiug  of  tho  word 
"oonoernfd."  It  was  said  that  he  was  concerned  iu 
tone  other  way,  and  was  not  taking  part.  I  do  not 
M  odciatand  it.  I  understand  the  finding  is  that  he 
«!■  oanonnod  in  taking  part  in  tho  dsAnito  fonos- 
Mtm  of  the  oompaoy.  Then  it  goes  on  to  wy  that  the 
eontract  corftoration  obtained  an  option  of  taking 
om  the  assets  of  the  Cater  Co.,  wbiab  is  what  Mr. 
Long  bad  to  sell,  for  the  sum  of  £35,000.  Then  it  sets 
oat  that  with  regard  to  Cater  &  Co.  (this  is  paragraph 
4),  it  has  transpvred  that  the  oontract  oompauy  were 
Btrodooed  bar  Mr.  Rhys,  who  afterwards  became  a 
director  of  no  oompany,  to  Mr,  Harry  Long,  and  as 
'  mri  iision  or  remuneration  for  the  introduction  Mr. 
iiiiys  was  to  be  entitled  to  nne-balf  of  the  net  profits 
ttsde  by  Mr.  Long  in  the  sale  to  the  coiiipMiy.  Now 
pot  those  two  facts  together.  Mr.  Long  was  going  to 
reil  theee  assets  to  the  Civil  and  Military  Co.  for 
i35,00(^  ami  ho  is  going  to  give  Mr.  Hhyshalf  for  t  hp 
introduotioQ.  'Whet  is  the  value  of  what  be  is  guiug 
to  Bell  ?  £.15,000  ?  The  thing  ia  absurd  on  the  face 
of  it.  Then  from  paragraph  16  it  appears  that  in 
l^'.t.'<  these  precious  assets  were  sold  at  a  valuation 
aoder  the  sanction  of  the  court  for  £S,66i,  I  do  not 
■rtbat  nodiing  had  taken  plaoe  in  the  interval;  I 
WMOj  thora  had.  laiia  teport  does  not  state 
uhmlely  what  the  effect  of  the  trading  in  this 
pitcious  coiupaDy  was  from  the  time  when  the  assets 
weie  bought  for  £H,b^,  and  sold  for  £3o,000,  of 
which  half  was  to  go  to  Mr.  Long  and  half  was  to  go 
to  the  geotlemaa  I  have  named.  Bat  I  will  go  on. 
&ii  itMtod  in  paragraph  18  that  there  were  separate 
agreonenls  between  the  original  vendors  and  th*" 
prowoten' — by  which  I  understand  aa  regards  this 
Blatter  Mr.  Long  and  the  contract  company — 
*hich  provided  for  tlio  Civil,  2«avai,  and  Military 
Oat£tt«rs  (Limited)  acquiring  the  businesses. 
Xom  pot  thoao  facts  together,  and  oonndec  whether 
thenle  not  aone  bosie  for  the  opfaiion  of  tiie  official 
Weeiver  that  fraud  has  been  committod  by  Mr.  Long 
in  the  promotion  or  formation  of  this  company.  1  do 
zo*.  >:dy  tliiit  it  jy  a  charge  which,  if  prove<l  iu  this 
w»y,  would  ftuthoriae  a  court  of  civii  jurisdiction  to 
compel  Mr.  Long  to  make  good  the  profits  which  be 
has  Bade;  etill  less  do  I  eaj  that  then  ie  looh  * 
•iiHie  aa  lEr.  Long  shooM  bo  called  upon  to  meet  in 
a  court  of  criminal  jurisdiction.  Tlie  quoNfion  we 
lave  to  consider  is  whether  this  report  is  so  tiimsy,  so 
iketchy,  and  so  unfair,  that  Wright,  J.,  exceeded  his 
jurisdiction,  or  exeruisod  a  wrong  discretion  in  saying 
that  Mr.  Long  was  a  proper  person  to  Im  pnUidy 
eumintd  tinder  the  Act  of  Parliament. 

In  my  judgment,  although  the  report  might  be 
phuoer,  it  dill  give  Wright.  J.,  ample  jurisdiction  to 
■>ske  the  order,  ami  hr  exercised  his  discretion  in  the 
»■»}•  in  which  I  myself  should  have  exercised  it.  I 
therefore  think  that  this  appeal  wholly  fails,  and 
WbediimiHadwilhooeti. 

QUm,  laJg— lanof  tt*  mmm  ovMra,  and  wffl 


add  bat  Bttle  alter  what  haa  fidlen  from  the  ICaator 

of  tho  Rolls,  with  whoK'^  rprtsons  I  agre«. 

The  first  question  in  wLtlher  there  was  jurisdiction 
to  make  the  order.  The  report  ii  in  the  narrative 
form,  stating  the  facts  and  matters  which  the  oHidal 
receiver  desires  to  brin^  to  the  notice  of  tho  court, 
and  his  efinion,  as  required  bv  seotion  8  of  the  Oom- 
paniee  Aot  in  eondbrmity  with  the  69th  role  of  the 
rules  marl  ^  nTi  Ir  r  the  Winding-up  Act  of  1S90.  Whnt 
the  statuit!  .inires  in  this  further  report  is  that  he 
should  state  the  manner  in  which  the  company  was 
form«<i.  That  he  haa  done.  Then  he  is  to  state  liia 
opinion,  wliieh  ho  baa  done,  that  fraud  has  been  oom* 
nutted  hw  aome  pcnona  in  the  pomotion  or  loraM- 
tion  ^  tDe  company.  I  etop  tibere,  beoavse  that  la 
sufficient  lor  the  present  purpose.  I  agree  that  if 
there  was  a  report  by  the  official  receiver  merely 
stating  the  manner  in  which  the  company  had  been 
formed,  and  then,  without  there  being  any  connection 
between  tbo  iMla  as  stated,  and  the  opinion,  which 
came,  aa  it  wwa^  anddenly  at  tlie  end  of  Ui  repoM* 
that  A.  B.  had  been  guilty  of  fraud  in  tte  promolton* 
7  .'■li  i.M  F)  ly  that  that  report,  tho-jgh  it  might,  in 
wonis,  coiiinly  with  the  requisitions  of  the  statute, 
would  not  such  a  report  upon  which  any  judge 
would  act,  when  he  came  under  the  3rd  sub-saetion  to 
take  the  rqwrt  into  oonsiderBtion.  It  is  the  judge 
who  has  to  direot  that  the  nnblio  azaminatlon  chall 
take  place.  Now  what  ii  tfifii  report?  It  baa  been 
very  fully  deeoribed  by  the  Mast^T  of  tho  Rolls,  and 
it  appears  to  me  that  it  does  contain  a  subst&ntial 
basis  for  the  opinion  which  is  expressed  at  the  end  of 
it.  The  officii  receiver  Ktvas  his  optnioa  iu  the  last 
paragraph,  '*  that  fraud  has  been  committed  by  Hie 
persons  named  in  the  schedule  in  tha  promotion  or 
formation  of  the  company,  or  in  rdatioo  to  tte  oom* 
pany  since  the  formatioi.  ther'  of  "  ;  and  then  there 
is  a  schedule  which  puts  down  the  nomca  of  many 
gentlemen,  with  remarks  in  one  oolumn  showing 
"their  oonneotion  with  the  oomp&ny."  I  am  not 
saying— nor  did  tiie  Ibater  of  the  Rolls  say— that 
this  report  was  drawn  in  aa  good  a  form  as  it 
might  nave  been.  I  think  it  might  have  been  in 
several  respects  more  jiarticular,  especially  iu  the 
matter  which  I  am  now  going  to  mention  ;  but 
putting  the  introductory  statement  of  the  official 
receiver's  opinion,  that  fraud  has  been  committed 
by  the  persons  named,  and  then  coming  down  ' 
Mr.  hong,  I  find  that  he,  under  the  needing 

Gonncxition  with  company,"  is  said  to  be  one  of  the 
promoter''.  It  may  be  that  charge,  as  it  is,  is  n  little 
too  wide,  so  that  it  might  be  suggested,  as  it  has 
been  suggested,  that  there  is  a  charge  against  him 
aaboeanent  to  the  formatioia  of  the  oomnany  for  acta 
not  dona  by  bim  aa  fnomotBr.  Bnt  the  answer  to 
this  part  of  the  case  appears  to  mo  to  be,  that  the  • 
report  is  not  to  be  an  indictment,  and  it  is  not  to  be 
a  statement  of  el.iim,  to  charge  a  man  with  fraud. 
The  object  of  the  statoment  is  to  show  a  general 
;>rim^  /acU  case — not  that  the  man  has  to  answer 
wlietbar  ha  has  committed  a  fraud  or  not— upon 
whioh  be  is  to  undergo  the  poUie  examination ,  and 
1^  tliat  is  done  on  tho  public  examination,  after  it 
has  taken  place,  is,  as  the  end  of  the  7th  section  says, 
that  it  may  h  v.^>  <]  in  evidence  against  him.  Then  I 
do  not  see  that  the  Act  requires  that  the  charge 
should  bo  lomnilated  against  bim  in  any  strict  and 
|>l  ooiso  mannar.  I  think  it  is  only  fair — and  the 
official  reeeiTer  probably  in  any  future  report  wfll 
bear  this  in  mind— tii'it  lieshrnl  i  .  ,t\  i to  re<lHco 
to  as  precise  a  p<pint  as  bo  can  tht:  iiiiture  of  tho 
charge.  But,  as  the  House  of  Lords  haa  said,  all 
those  sub-sections  are  to  be  read  together  and  recon- 
ciled ;  and  I  find  in  the  7th  mb-seotion,  not  that  it  is 
a  ehaiga  Biada^  bntaobaigtfngiMtadtoMawliiahlM 
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can  exculpate  himself.  So  that  in  the  report,  accord- 
ing to  tha  lain«M[«  whioh  the  LendAtare  luMvaed  in 
section  S,  wbiui  UM  been  so  maSk  vel^md  to  in  the 

House  of  Lor^a,  the  suggestion  of  fraud  may  be  made 
against  the  persons  whom  the  judge  directs  to  be  ex- 
aiiuued.  Then  there  are  the  other  parts  of  tbe 
report.  Tbe  report  states  who  thfl  prunotete  wen, 
and  it  mentioni  •  company,  which  ia  eelM  tiie  oon- 
tract  company,  and  iramediatply  aft^r  that  it  men- 
tions Mr.  Ijong  and  other  persons  as  being  conoemed 
in  the  promotion  of  the  company.  I  think  that  it 
would  have  be^n  much  more  happy  to  use  the  term 
that  is  found  in  the  Aot  ilaelf,  **  toUng  part."  But  I 
do  not  hesjiate  for  a  moment  to  say  that  the  mean- 
In^  of  thu  paragraph  in  tlie  report  is  intended  to 
point  out  that  Mr.  Long  did  t  ik*  {  art  in  the  promo- 
tion of  the  company,  and  it  it»  in  respect  ot  that 
taking  part  ia  the  pnwnotioii  of  tbe  oon^enjthfttMr. 
Long  ii  aharged. 

Tfiere  ia  one  other  point  whleh  I  think  jnit  worthy 
of  mention,  and  that  is  that  in  this  narratlvo  there  is 
a  statement  of  Look's  agreement  to  sell  to  the 
comjtany  which  is  aSled  for  flhortness  the  contract 
company.  What  waa  th»t  oompenyP  It  was  a 
company  that  never  had  a  greater  anbaorilMd  capital 
thnn  £3'»,  and  yet  ^Ir.  Long,  who  had  some  option, 
wLicli  has  not  bcou  stated  'upon  the  report,  to  buy 
Cftt(  r's  business,  which  had  gone  through  a  series  of 
disasters,  sells  to  that  company  the  Cater  bavoeas  for 
£35,000,  of  which  £25,000  is  to  be  paid  ia  eaah,  end 
£10,000  is  to  be  paid  in  shares  of  any  company  which 
waa  to  be  formed  by  the  contract  company,  and 
which  is  tins  c  ompany  now  in  liquidation.  That  ie 
one  of  the  facts  (the  Master  of  the  Kolls  haa  called 
attentiOD  to  many  others)  which  presoit  n  very 
aociona  aaptet.  AU  I  say  is  that  it  forms  a  part  of 
what  I  ooander  to  he  a  substantial  basis  that  ia  made 
by  this  report  for  the  judge  directing  that  the  pabUo 
examination  of  Mr.  Liong  shall  take  place. 

I  do  not  pursue  the  hiatoiv  of  the  Cater  business  ; 
that  haa  already  been,  I  think,  sufficiently  dealt  with. 
Bot  here  yon  haTe  lur.  Long— I  mean  on  the  report, 
I  am  not  saying  a  word  against  him  in  any  other 
respect— endeavouring  to  pass  off  opoa  the  public  a 
business  which  is  of  httle  value  tksgn^  the  nadium 
of  a  contract  with  the  promoting  eooipMiy,  which 
promoting  company  had  only  got  £95  in  aovereigns, 
and  never  had  any  more.  I  think  that  that  is  a  case 
that  requires  inquiry.  I  think  that  is  a  case  iu  which 
Mr.Long  probably,  if  he  had  not  been  ad  vised  to  contest 
this,  would  say  willingly;  "I will  la«e  any  miblio 
inquiry  in  regmrd  to  itMh  •  nutter  aa  tikis,  vbAJ.  can 
explnin  it  all." 

As  to  the  decisii/U  iu  K.r  parti:  Banics  I  have 
nt  tLiiig  t<j  '.v.ld  to  what  the  Master  of  the  Rolls  has 
said  exc{>pt  that  in  that  case  there  was  no  charge  of 
fraud  made  in  the  report,  nor  was  there  any  state- 
ment of  fact  from  which  fraud  could  be  inferipd 
against  thejpenons  who  were  named  as  iiersous  to  be 
examined.  For  tiMia  feaaona  I  agnee  wiMi  the  Xaatar 
of  the  Eoils. 

Yxvasux  WsudiMa,  LJ,—hi  this  case  two 
questiona  ham  heen  raiaad.  One  ia  a  question  as  to 
whether  thoro  was  jurisdiction  in  tbe  l<>amod 
judge  to  make  this  order,  and  the  second  is  whether 
the  learned  judge  exercised  a  proper  jiviicial 
discretion  in  r"^'""g  tlie  order  for  the  enamuiation. 
Now,  whaiever  may  have  been  the  view 
taken  as  to  the  conditions  prevdent  to  Juris- 
diction before  the  decision  of  the  House  of  Lords 
in  A'j-  rxiri'  Jtumei,  there  can  be  no  doubt  that 
■inoe  tnat  decision  there  are  oertain  oondttioDa 
naeedent  to  tbe  exerdae  of  tiie  jwiidifllioa  wUidi 
)i»f»  been  plaoed  beyond  fliepoarfullfy  of  doiibt  Li 


the  first  place  it  is  not  sufficient  that  there  should  be 
tbe  general  report;  there  moat  be  the  fartiiarteiMrt; 
in  the  nest  plaoe  there  «an  he  no  dooibt  mk  Am 

further  report  must  find  fraud  as  againBt  the  persons 
against  whom  the  order  for  public  examination  is 
a*ked  ;  and  lastly,  there  can  be  no  doubt  but  that 
these  persons  against  whom  the  order  for  publio 
exaaiination  is  to  be  made  must  fall  wi^u  the 
categories  mentioned  in  the  beginning  of  snb-gectioTi  "i 
of  section  s,  I  will  just  read  that.  [His  lordship 
real  th^'  sub-sec-tion,  and  continued  :]  That  docs  not 
mean  that  it  is  to  be  proved  as  a  m^ter  of  fact  that 
he  does  come  within  that  category ;  bnt  it  does  mean 
that  the  report  must  state  that  he  comes  within  that 
category.  Now,  as  to  those  conditions  precedent 
th.-rc  i-5  no  doubt  at  all.  But  there  may  td"h 
questions  as  to  what  the  nature  of  the  finding  of 
fraud  against  the  individuiil  mutt  be  before  juris- 
dioUon  ariaea»  and  to  a  oertain  extent  one  liaa  to  look 
at  anb-aeotion  7  in  order  to  get  guidance  aa  to  this; 
Now,  speaking  for  myself,  I  should  hesitate  very 
much  to  say  that  a  mere  uarratiou  as  to  the  manner 
(to  use  the  very  words  of  the  section)  of  the  formatioa 
of  the  company,  oonpled  with  n  atatement  tliat  in  tha 
opinion  of  the  ofliaal  reoeiTer  frnnd  liad  been  ean- 
mitted  by  A.  B.,  would  he  -sufficient  to  justify  an 
order  for  the  examination  oi  A.  ii.  I  do  not  say  that 
the  judgment  of  the  House  of  Lords  in  Er  /<arf<f 
liarnea  is  at  all  conclusive  as  to  this  point.  But  it 
does  suggest  that  the  statement  of  th%t  opinion  by  the 
ofHcial  receiver  must  l>e  in  such  a  shape  that  it  can  be 
Sfud  that  there  is  a  charge  made  against  the  persoo 
sought  to  be  examined  of  such  a  kind  that  he  csn 
either  exculpate  hiui»%lf  or  be  iachininated.  In  my 
judgment  that  is  essential  to  the  exercise  of  Um 
jurisdiction.  X  do  not  aay  that  tbe  deciaion  in  tb» 
House  of  Lords  says  so  in  so  many  words.  It  does 

not;  but  ill  my  view  that  is  n*n:i -^siiry.  The  spirit  of 
the  decision  of  the  House  of  Lords  is  that  you  are  not 
to  make  an  order  for  tbe  examination  f  f  anyone  unless 
he  ialla  within  those  categories  and  uuleie  the  jodge 
is  aatiaflad  on  the  report  that  tiie  report  doea  ndw 
such  n  <iiarge  against  thn  person  sought  to  b« 
examined,  that  he  can  know  what  it  ia  that  he  mutt 
exculpate  himself  from,  or  if  be  fail,  be  incriminated 
with.  In  my  judgment  thia  report  ia  ontbebord«» 
line  in  both  respects,  ao  far  aa  jniiidkition  ia  eos* 
cemed. 

I  think  myself  it  ia  a  great  pjty  that  this  report 
not  only  does  not  use  the  word.s  "  take  part  in  the 
promotion  "  (althoiu;h  I  neve;  think  that  much  stnn 
shonld  he  laid  on  nimg  the  very  words  of  the  sectiooX 
but  also  carefully  avoids  from  the  beginning  to  tht 
end  of  the  report  stating  those  facts  from  which  it 
may  be  inferred  that  the  person  s  iuLTlit  to  be  examine»i, 
iu  this  case  Mr.  Long,  took  part  in  the  promotion. 
Now,  just  let  us  see  what  the  fiaota  stated  here  are. 
They  are  stated  a  little  in  inverae  otder.  Paragiadi 
3  in  tbe  report,  which  I  think,  in  order  to  follow  lae 
chronology,  sT  ul  !  1;  '  n  iwl  before  paragraph  '2,  myt' 
"  Early  in  the  year  1397  the  oontiaot  company,  with 
the  aaaialaiiaa  of  Ifr.  Cbailaa  Jmmm  Vox  nnd 
Power,  was  engaged  in  peoBoliBw  n  aohoMB  lor 
amalgamating  a  nmnber  of  anny  tailorB  and  ontfittn 
businesses,  with  the  object  of  transferring  the  samr  to 
a  company  to  be  formed  for  the  purpose;  ot  acixumiig 
and  carrying  them  on."  So  that  one  has  got  the  con- 
tract company  in  exiatence  who  had  thia  oojeot,  Aad 
paragraph  5  says,  "  With  regard  to  W.  CMer  ft  Cto. 
(Limited)  it  haa  tranRpirrni  that  th**  contmrt  ronipirr" 
— that  is,  the  company  who  were  auialgiinuitsag  tii»M* 
businesses — *' were  introduced  by  Mr.  Cordeux  Rbys 
(who  afterwards  became  a  director  of  the  oompaoT} 
to  Mr.  Hany  V.  Long,  of  8,  Adam.«tnal,  AM^fSk 
who  ai  that  date  WM  aniitbd  ^  ogMamant  to  aaqpin 
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the  aafct'tji  of  W.  Catflr  &  Co.  (Limited).    As  comniis- 
■oo  or  rrinuneration  for    the   introduction,  Mr. 
Govdaox  Hbys  wa»  to  be  entitled  to  one-half  of 
ft*  net  profita  made  by  Mr.  Long  on  the  mU  to  tlie 
oompeoy."    That  being  the  atate  of  thingg,  para- 
frraph  2  says,  "  The  promoters  of  the  company  were 
the  Hom«>,    Foreign,    and   CSolooial   Contract  Co. 
(Limited)."  whicb  wp  have  called  the  oontmct  com- 
pany," a  company  which  wa«  registered  on  the  10th  of 
DfOMiber,  18S7,  with  a  nominal  capital  of  £1,000  in 
in  diaree  of  £5  each,  but  which  hat  wnmt  hai  a 
bifW  subscribed  capital  than  £35."    It  waa  not, 
flwiwfore,  a  mxuhroom  company,  formed  wJ  /«.( ,  but 
i*  «M  a  company  that  had  been  in  oiistence  many 
yt^.    "  The  persona  concerned  in  the  promotion  of 
the  company" — bv  which  I  understand  is  meant  the 
•ompany  which  is  an  Itouidation  and  whioh  was 
IbriMd  for  thepozpoaeof  atualgMnatingtbeae  busi- 
MMt— that  is,  the  oonf  ract  company — "  wpro  Mr. 
Chsrisa  James  Fox,  Mr.  .John  To  wflr,  Mr.  II.  1.1.  Fox, 
Mr.  C.  T.  Fox.  Mr.  H.  V.  T.onp,  Mr.  F.  C.  West  (a  , 
Mr.  Albert  King.  Mr.  Cordeox  Hfays,  and  Mr.  Arthur 
Finnin."   Thus  far  no  fact  is  statea  to  show  that  Mr. 
iMg  took  any  part  in  tba  promotioiu  or  tltat  ho  was 
coaoonied  in  the  promotion  in  any  oilier  XMpeet  tiban 
that  he  had  done  the  things  niontioned  in  paragraph 
ft— that  i»,  havinp  an  option  of  buying  th©  business  of 
Cat*'r  &  Co.  (Limited),  he,  being  introduced  to  thin 
Snutdng  comp&ny  by  Mr.  Khys,  agrewl  to  pay  Mr. 
Rhys  a  commission  for  having  obtained  a  pnrchaser 
of  hii  ofitioii.   Now,  there  is  not  auoUiiir  qfllAhUit  M 
iv  at  I  know,  from  tiie  b4»ginning  to  the  end  of  tbfs 
report  ahowing  that  Mr.  Lotig  toot  any  part  or  lid 
anything  in  respect  to  the  promotion.    Thern  are 
■tstmnenta  which  lead  one   to  see  that  Mr.  Long 
vonld  bare  derived  a  very  large  profit  from  the  Hale 
tn  this  company  which  is  now  in  liqoidation,  because 
it  is  plain  taat  the  oootiaot  ooipoiraiPOii,  to  whom  Mr. 
Bhytintraaiieea  Mr.  Lontr.  floold  not  haTe  paid  out 

of  their  own  means,  and  that  they  were  only  a 
promoting  company  who  expected  to  paj*  out  of 
the  protit  they  nmde  from  the  company  that 
tbey  were  forming  to  purchase.  There  is  not  anj 
ihfwBwat  of  anything  that  Mr.  Long  did  in  the 
eoane  of  &a  pnotaation  of  this  purchasing  oompeny 
wUdh  it  now  in  Bqnidalion.  It  also  appears  upon 
th«  facts  stetod  here  that  in  180.5  an  order  was 
obtained  putting  a  re.serve.  apparently  on  the  o<x;a«ion 
of  an  ittt-  m}  ted  iale  to  this  company,  of  somethin;^' 
between  £8,000  and  £9,000.  and  there  are  statements 
Mtotte  moneys  earned  by  Cater  &  Co.  and  they  do 
•Ot  tMBi  to  have  ezoeeded,  to  put  them  at  the  highest 
mm,  more  than  £8,000.  So  it  is  perfectly  plain  upon 
the  face  of  f1ie  report  that  Mr.  Tjong  was  going  to  {^'-f 
a  very  handsome  price  for  that  whiuh  be  was  sellincr 
to  the  contract  company  and  through  the  contract 
Ootnpany  to  this  purchasing  company  whioh  was  to  be 
fonatd  by  it.  Now,  I  can  only  say  that,  in  my 
MKnant*  it  is  highly  undesirable  that  a  report  should 
Dt  nawn  in  this  form,  and  although  I  cannot  tdke 
VpOQ  my^flf  t.>  say  that  the  exercise  >f  Wright,  J.'s. 
discreHon  waa  wrong  in  the  matter,  I  confess  that  I 
ihoold  have  had  considerable  hesitation  before  I  drew 
the  inference  that  the  report  suffioiently  stated  that 
Mr.  Laog  took  part  in  the  promotion. 

Then  one  cotaet  to  the  form  of  the  charg«) 
Oat  appears  in  the  final  clan8(>,  which  comes  in 
weCTi  clause  26  and  tliH  In'L"'! nijinL;'  of  the  schedule, 
''  the  official  receivor  ii  of  opinion  that  fraad  has  been 
committed  by  the  persons  named  in  the  aohedule 
hereto  in  the  promotion  or  formation  of  the  oompany, 
or  in  relation  to  the  company  since  the  fonnation 
thatof";  that  is  to  say,  it  is  a  writing  out 
tt  13iB  sectian  of  each  possible  matter  as  to 
«Ucb  n  dMm  eooU  be  nade.  Then  ibllow  fha 


aarnea  of  the  people  in  the  schedule.  As  to  lb. 
Long  it  is  said  that  he  is  one  of  the  promoters.  It  it 
said  that  although  this  finding  oi  the  offiflial  receiver 
is  in  form  so  vague  that  it  only  amoimtt  to  saying 
that  the  persona  respectively — I  suppose  it  means- 
named  in  the  schedule  had  been  guilty  of  one  or  other 
of  the  offoioee  inf-n'mncd  m  the  section,  yi-t  tbiit  this 
means  that  Mr.  Long  was  guilty  of  the  ott'eD<.e  ttmt 
be  promoted  the  purchasing  oompany  to  purchase  a 
hmness  whioh  waa  worthuit,  and  worfhltti  to  hit 
knowledge.  I  think  myself  that  it  ft  ttadning  tiie 
language  of  the  report  n  pnnd  rlcnl  to  say  t^iat  you 
can  find  in  the  report  itself  cither  such  a.  dttiuite 
charge  against  Mr.  L  r  ^',  r  tlin  fii<  upon  which 
such  a  charge  could  be  substantially  baaed.  But  heie 
again  there  is  a  question  of  fact,  and  Wright,  J. ,  is 
satisfied  at  to  both  matten.  He  ia  tatitflad  that  the 
report  tnffldently  ttatra  that  lEr.  Loo;  dU  take  part 

in  the  rnmntion,  and  hr<  iq  «iittsfffd  that  the  report 
suffioit  iitly  tiuda  fraud  againiit  Mr.  ijong.  I  catuiot 
s  ly  til  it,  with  regard  to  either  of  those  matters,  there 
is  nothing  in  the  report  to  support  the  finding,  and  I 
do  not  feel  justified  under  those  circumstances  in 
diffaring  foun  WtitAit»  J.,  whote  datar  it  wat  to  deal 
wii^  wm  matter.  But  I  oannot  htip  taying  Chat  I 
think  that  to  be  satisfied  with  the  meagre  statements 
that  are  made  here  on  either  of  those  two  questionfl — 
that  is  to  say,  as  to  Mr.  Long  taldog  part  in  tbr 

Erofflotion,  or  as  to  there  being  any  (marge  against 
im  of  fraud  in  the  promotion,  ia  not  to  act  in 
aoooEdanoe  with  the  tfiirit  of  the  dednon  in  fheHonie 
of  Iiordt.  Thetpiiit  of  tbedeoMon  in  Hie  Hoote  of 

Lnrd'i,  to  my  mind,  ia  ihiit  in  dr^.nlir.f^  with  t^is  section 
yuu  must  not  consider  jtiIv  (hu  iutefe8t(H  of  the 
company,  the  shareholders,  mij  i  the  public  m  ^'etting 
all  tne  information  tbey  can  in  a  oase  where  the  facU 
show  that  somebody  or  other  baa  been  guilty  of  groas 
fraud ;  bat  yon  matt  ttka  eata  that  70B  do  not  tab- 
jeet  any  penon  to  paUlo  examittBtiaa  merely  beeanae 

you  are  gfttiafied,  or  merely  because  the  ofRdil  wk 
ceiver  is  satistied,  that  somebody  or  other  liau  been 
guilty  of  fraud  agaiust  the  oompany.  The  sjnrit  of 
that  decision  is  thiit  you  are  not  to  subject  anyone  to 
tbS»  public  examination  unless  you  ate  tatided  on 
the  npott  that  the  official  xeoeim  baa  «obm  to  the 
oonelntion,  and  eone  to  tta  eondudbn  npon  tome 
substantia!  grounds,  that  there  it  a  charge  disoloaed 
by  the  facta  against  the  person  souf^ht  to  ba  examined, 
and  such  a  charge  that  he  may  know  what  it  is  fi  jiri 
whioh  he  will  have  to  excolpate  hiaitelf,  and  with 
which  he  may  know  that  it  will  be  aoaglht  to  in- 
crimioato  bim* 

I  Mnnot,  T  think,  ntefolly  say  any  more  In  this  caie, 
''xcpptiug  to  e.x  press  my  earnest  hope  that  our  deciaion 
in  this  case  may  not  be  considered  a  precedent  for 
reports  of  this  character  by  the  official  receiver ;  that 
in  future  when  roporta  are  made  by  the  official 
receiver,  if  be  means  to  say  that  a  particular  person 
ought  to  be  examined  beosnse  he  took  part  in  the 
promotion,  he  will  either  say  so  in  so  many  words,  or 
will  make  statements  of  fact  from  .v-hich  it  can  be 
inferred  ;  and  if  he  means  to  say  that  he  not  only 
took  part  in  the  promotion,  but  that  he  took  part  in 
a  fraud,  which  it  tnggetted  to  have  been  oommitted 
by  some  penons  in  the  pconotfam,  tint  be  will 
definitely  say  so. 

Appeal  dismitted. 

Sdioiton,  /.  WutcoU  ;  StiieUor  to  Board  of  Trade. 


Digitized  by  Google 


m 


THE  WEEKLY  REPORTER.     inb.iuiBm.^    V».  XLm 


B.O.  Ur  am  Kvnm's  Fouor  Tasm.—lx  bb  Day.— Fsuz  HAOunr  &  Oo.  *.  Fvux  Hadui;.  H.0. 


Not.  5. 


^igUt  Court  oC  fustut. 


Div.  ] 

In  re  Kuypkb's  Policy  Trust,  (o.) 

Jfamad  woman  —  Policy  under  Married  Wfrntn't 
Ptoperty  Ad^  iVlQ—AppointmetU  of  fruiCaM'-'IW* 

of  fftxiion . 

Whert  a  htuhand  effected  a  policy  in  favour  of  hi$ 
wife  under  tht  provitiont  of  the  Married  WimeH*t 
l*roferi>i  Ad,  ISTO,  n  prtitian  for  iff  (u>]><)iritmtnt  of 
trutUea  tntd  not  be  entitled  "  In  the  Matlfr  of  the 
Married  Wtmien's  PropeHy  Ad.  Xm'l." 

In  re  Tamball.  46  W.  B.  3.  £1887]  2  Ch.  415.  and 
Tn  n  AAhds'  Fdioy  Ihnts,  91  W,  B.  810,  29  CA.  D, 
525.  foltouMi, 

Petition. 

Under  the  Married  Women's  Property  Act,  1>*70,  a 

BmbATl'^  luid  ('fTiMjl  i  .1  n  jiiilicy  in  fftVOtir  of  willow. 

The  Lusband  having  lately  died,  the  widow  now 
applied  for  the  appointment  of  tmst«fls  to  receive  the 
mm  MOQMd  by  th*  poJkgr.  TJto  petition  «m  handed 
in  the  mettar  of  tiie  Aot,  1870,  ana  the  pdlioy  tntte. 

On  the  petition  oomin)?  on  a  question  arose  as  to 
irhrther  the  petition  ought  not  also  to  be  entitled  in 
tli«  BWttar  of  tlw  Uinied  Women'e  Bropetty  Aot. 
1882. 

Metcalfe,  for  the  petition,  cited  In  re  TumbHll,  46 
"W.  B.  3,  [1897]  2  Ch.  415,  followins:  In  re  A4am^ 
FoUen  Tnuit,  31  W.  B.  610.  23  Ch.  D.  525. 

He  oleo  died  In  rs  8otaar'$  Mkg  Thut,  82  V.  B. 
701,  26  Ch.  T).  236. 


NOBTU,  J.,  followed  In  re  Tumlull  and  In 
Adttmtt  and  beld  that  the  petition  need  not 
entiHed  ttodor  tlie  Aot  ot  1883. 

Soliaiton,  0a»qad  A  Metcast. 


re 
be 


whutli'T  t"u'  i'^tate  of  the  testator  is  under  nny  lUViility 
in  re8|)*K;t  thereof,  and  what  rams  of  money  would 
have  to  be  prondei  in  ovdor  to  Imm*  tho  ooiiteMti 
oomplatod." 

Tbeteetatorbad  by  Uc  will  devised  Ue  dweHiaf- 

bonee  and  appnrtenancee  to   th*^  defoudiint  Mrs. 
Sprake-Day  dorini;  her  life  nud  ^lu-ir  her  dt>»th  to  her 
daughter,  and  aft^r  the  death  of  the  aurv.v r  r  the 
testator  directed  that  the  said  }i  remises  should  fsil 
into  his  reeiduary  estate.     Some  time  before  the 
testator**  deeth  b«  had  entered  into  ooatiaots  to  hare 
cottage*  bollt  on  the  estate  devised  to  Mrs.  Spraks- 
Day  mid  aUo  on  certain  other  land  situate  at  5£lsterton, 
which,  though  originally  belonging  to  the  testator, 
had  some  time  before  been  conveyetl  by  hitn  to  Mrs. 
Sprake-Day.    The**"  cotitrncfi  were  not  hniahad  when 
the  testator  died,  and  Mr,-...  Sprake-Day  claimed  to 
have  them  finished  and  have  the  ooet*  (hiown  on  tto 
personal  estate  loft  by  the  teetator. 

n.  TerrtU.  Q.C..  and  Romer,  for  Mr*.  8prak»^T)ay. 

relied  on v.  Holt,  2  Vem.  322,  and  Cooper  v.  JariMi^- 
15  W.  R.  142,  L.  K.  3  Eq.  98,  as  covering  the  case  of  the 
land  devised,  :in<l  ar^iu>^l  that  the  prinoipl*  eaclmdfld 
to  the  land  which  had  been  conveyed. 

K.  C.  Mitrnaghten,  Q.C.,  and  T.  II.  Canon,  for  the 
executors. — The  case  of  Cooper  v.  Jarman  stands  hf 
itsell,  and  wae  deoided  on  tne  gioand  tbait  tbo  biir* 
atolav  had  bimielf  oarifed  oat  the  oontraot,  and  be 

was  allowed  the  cost  of  so  doing,  but  here  thr 
executors  refuse  to  go  on  with  the  contract.  In  any 
event  that  omo  doca  not  oom  tholGitaKtan  fMgMrty. 


In  rt  T>.\Y. 
Sprake  I'.  Day,  (a.) 

Will—CoidratA  eaUred  into  hy  testator — De»i»e — Non- 
cmxph  tiun  of  contract  «<  Umt  ^  icifater'e  dieolA — 

Rufht  of  defi^ee. 

Where  a  te»iat*jr  dtvi^ed  land  by  hi4  will  and  trdtred 
into  a  mntract  for  the  building  of  cottagee  on  such  land, 
which  contract  was  tinfiniehed  at  the  time  of  hia  death. 

Held  (following  Cooper  v.  Jarman,  15  W.  R.  142, 
L.  R.  3  E<i.  98),  that  the  devisee  waa  entitled  to  have  the 
contract  completed  at  the  coat  of  the  ettate. 

But  th  is  yrinciylc  Jofs  not  apply  to  kund  obtttdg  00ft- 
veijed  tit  devmee  before  tettator't  death, 

Summons. 

Thia  was  a  suuuuoug  taken  out  iu  an  administration 
action  asldug  that  the  following  supplemental  inquiry 
might  bo  (Krected— vi/..,  "Whether  the  teetator  at 
the  time  of  hie  death  had  entered  into  any  and  what 
building  contracts  still  romainiug  ancompleted,  and 


BmuT  lOpUidt 

NoBTH,  J.,  held  that  as  regards  the  property  devised 
be  would  follow  Coo/'t^r  V.  Jnrruan,  which,  althouijh  it 
had  never  been  followed,  had  yet  Btood  for  a  number 
of  yeera  without  being  reversed  or  commented  on. 
But  as  regovds  the  Misterton  property  he  held  that  it 
there  wee  no  oomBdeimtion  passing  from  Mrs.  Sprake- 
Day  she  conid  not  claim  to  have  the  oontraot  completed, 
f'.ir  n8  regards  this  proi>orty  hIji'  '.v.is  ia  thi-  ymdtionof 
a  stranger,  and  coiild  not  ask  for  a  oontraot  entered 
into  1^  tiM  tavtetor  to  be  oooaploted  lor  bar  benefit. 


Chan.  Div.  1 
Bymo,  J.  / 


July  11, 1888. 


(a.)  Beported  by  B. 


SiLLssc,  Eaq., 
Law. 


Felix  Hadut  ft  Go.  v,  Fsuoc  Haozst.  (a.) 

Cfif'jH'. —Securities — <So/e  of  a  buainesa  for  all  Ihiok  un  l 
Other  debtt  and  the  full  betujfit  of  securities  for  smh 
dsUi— iMt  paid  by  cheque  mi  caehed  uniU  afUr  4^ 
pf  iflfo  (toM^Wdmrf  payment* 

The  salt  if  a  htitiin  ts  in  coiui'L  ration ,  iut<>r  al!»i,  </ 
all  hiKik  ai<d  Uhvr  debts  due  lo  the  vendt^r  in  coniuiiwu 
u-ith  the  said  buainesa,  and  tfie  full  benefit  of  all  aecuritiet 
for  such  debts,  will  not  fast  debts  far  which  the  vendor 
has  received  chef^ues  prhr  to  the  sale  ojhI  which  he 
cashed  aubeequrni  to  tt,  payment  by  cheque  amounting 
to  a  conditional  payment,  and  the  debt  only  reviving  i/ 
the  dIegiM  it  4i»6ommre«L 

Trial  of  rirti.-.n. 

Thia  wuii  uu  action  for  damages  and  an  acooaat 


(a.) 


by  J*  AB-muK  Pbich^  Biq., 
at-Law. 


Digitized  by  Google ! 


fAXLm   cwfc.ii.Mmi     THE  WEEKLY  REPORTER.   i» 

ElOH  Court.        Felix  Hadusy  &  Co.  v.  Fi^Lix  Hadi^v. — Jonbs  v.  EKiHNSfBi.'*.        High  Goubt. 


iiiMpeot  of  ft  nie  of  the  dofradMit^t  fauaiiiQM  to  th« 
ddnnff  oonpaujr.  The  iMb  of  tiie  om»  k»  fur  m 
UM  lame  call  for  a  report  were  as  follow :  Under  an 
•tn^ement  bearing  date  the  5th  of  April,  1888,  the 
Jefviidttiit  agreed  to  sell  to  ']->■  ]  lamtiffij  the  business 
M  existiuR  ou  the  Slst  of  Ueceuiber,  1887,  with  the 
goodwill  thereof,  trade-msrks,  patent  rights,  &c.,  also 
tba  stoolfis-tnde,  plant,  and  effects,  and  sU  book 
ind  otlMr  debts  dne  to  the  vesdor  in  oonneotioii  witii 
the  said  bnsiness,  and  tLe  full  boneflt  of  all  securities 
for  such  deVtts,  and  of  all  engagements,  rights,  and 
tnTilfgi  H   cii    til-  vendor   in  relation   t  ;    tin  lid 
Imatnese.     At   the  trial   BjTue,  J.,    dismissed  tho 
action  so  far  as  related  to  the  claim  for  damages, 
bat  difected  a&  mqiiiij  as  to  whether  the  deferent 
kad  noaiTttd  any  deMs,  fte.,  belonging  to  tba  basinew 
nnce  the  Ist  of  January,  1S8S.    On  the  in(juiry,  the 
defendant  admitted  that  on  the  31«t  of  December, 
1887,  he  was  in  possession  of  cheques  and  biils  re- 
eciTed  by  him  in  r^ptK  t  of  duhta  belonging  to  the 
bosioess,  but  which  bo  had  not  cashed  until  after 
that  date.  The  mattar,  therefore,  «ig«iA  oane  before 

AiOmry,  0.C.,  and  Kirhjft  fur  tbe  plaintiflii.— The 
matter  may  be  put  in  two  ways.  It  may  be  said  that 
the  soms  in  respect  of  which  the  uncashed  cheques 
vere  given  were  debts.  In  that  case  as  these  debts  were 
sot  paid  on  the  Slst  of  December,  1887,  they  passed  ta 
thejNirollMers.  Or  the  cheques  and  bills  may  be  re- 
guaad  aa  noaritiai  for  debts,  in  wliidi  oeee  aJeo  they 
|e«ed  to  fhe  pnndiaaera  under  the  egreement. 

Tbey  referred  to  Cirrie  v.  Mita,  23  W.  R.  450, 
tkB.10,  Ex.  163;  M'Ltan  v.  VlydetdaU  JJattkiug  Co., 
9App.  Qu.      32  W.  B,  Dig.  35. 

AW,  Q.f^.,  nui\  r,>,iri,.,  fur  th(!  dofciidmit.  —  A  pjy- 
nt  by  cheque  of  &  debt  i^  a  good  condilioui^l  pH,y- 

nw-nt.    It  is  distinctly  a  conditional  payment,  and  the 

debt  reTives  only  tt  the  oheqoe  is  dishonoured: 

Jr/fAow     Bush,  11  C.  B.  191. 
Tbey  referred  to  the  observations  of  Lord  Blaek- 

bum  in  M'Lfun  v.  Clijde$dulc  Banking  Co. 

Atibury,  Q.C.,  replied. 

Bybxk,  J. — The  point  i^t  I  have  to  decide  here 
tumg  upcn  the  proper  construction  to  be  put  npon  the 
ikgr^meutof  the  •>th  of  April,  bsSS,     [Hit  lordihip 
proceeded  to  state  the  terms  of  the  agreomrat,  and 
eantimMd;]  The  sale  was  therefore  to  include  all 
book  moA  other  debts  due  to  the  vendor  in  oooneotfon 
with  the  said  business,  the  full  benefit  of  all  securities 
for  such  debts  and  nf  all  contracts,  engagements,  rigfats, 
sad  privileges  of    'm  vendor  in  relation  to  the  said 
business.  On  or  before  the  3ist  of  December,  1HK7.  the 
vendor  received  cheques  and  bills  in  payoii  nt  of  debts 
dee  to  him.   Bach  biUs  or  abeqoee  were  not  wet  or 
hoBoned  on  that  day,  and  it  it  odd  that  these  dcibts 
therefore  are  debts  included  within  this  clause  of  the 
contract.    I  do  not  think  that  this  is  tho  true  view  to 
tsk«-    f  it      I  think  that  tiif  true  view  is  that  when 
debts  wi^re  paid  eonditiouaiiy  or  uuconditionaliy,  such 
dibliWere  not  meant  to  pans  to  the  purohasers.  In 
ttlioeae  I  think  that  what  took  place  anomited  to  a 
eonditiaoal  pe^ment  of  tke  debte,  tiie  eondilioo 
being  that  th«  cheque  or  bill  shotdd  be  duly  met  or 
honoured  at  the  proper  date.    If  that  bo  the  true 
view,  the«  I  think  that  the  position  is  exactly  as  if  an 
•Kreement  had  been  expr«asly  made  that  bills  or 
cSeq^MM  afaould  0|ierato  as  payment  unless  drfeated  by 
^^riwryrwr  by  not  hting  met,  and  I  think  that  that 
etieemeutis  implied  from  the  giving  and  taking  the 
tteques  and  h\]\x  in  qiinctiryii.    Then  with  regard  to 
the  words  "  i;  all  beuetit  oi  all  securities  for  suob 
dritta."  OStoee  weed*  mean  aUnmningNoiiritiei  for 


looh  debts  as  have  not  onnditionally  or  tinoonditiotti» 
ally  been  paid  upon  that  date,   if  thsee  bOla  or 

cheques  had  not  beeo  duly  met  the  debts  would  have 
revived  ;  bnt  inasmuch  aa  they  have  been  duly  met, 

I  con^i'lur  tiiat,   tli-:<  cruiilitioii  bavins'  bff-n  ohAi">rvi:"i, 

there  was  payment  as  from  the  date  of  giving  the 
bflleaDdfllieqiMai 

Solicitors  for  the  plaintifb,  Field,  RoteOf,  A  Cfait 

for  Smith,  Pinsent,  X*  Co.,  Birmingham. 

Solioitoie  for  the  defeodante,  Bmlm,  YtaiM,  A 
Bmf%  for  /oAnwn,  AwvUay,  4k  Oo»,  BicmlafliMi. 


Q.  B.  Div.  )  Jml  M. 

(LawianoB  and  OhaaneU,  JJ.) )  *  ^ 

^OITBI  e.  WllltllsrmBI.  (a.) 

Landlord  and  tenant — Ditiraa — Pound  breach — PosMt* 
sion — Abandonment — 11  Geo.  2,  c.  19,  4.  10. 

To  maiatain  an  adion'/ur  jMwnd  iraaeA  or  misas  of 
ffood$  dittrained  for  real  t(  i$  not  iMoassafy»  ewn  at 

agaiuit  the  true  ownrr  tJn-rti't,  flat  the  pluilUijf  sfcuiM 
retain  artiial  ^(a*,*-  s/.  'k       !!ie  i]<riidii. 

Appeal  from  the  Southwark  County  Court. 

The  jilaintitF  levied  a  distress  upon  the  premises  of 
Morriiey,  bis  tenant,  for  £12  10s.  arrears  of  rent.  A. 
man,  Kay,  was  put  into  possession  of  the  goods  upon 
tbepremisei.  A  large  part  of  the  goods  belanged  to 
the  defcndaDt,  who  nad  let  them  to  Xorriaey  on  a 
hiro-purcha'5"  agreement.  Kay  went  home  every 
night,  returns  the  following  morning.  Ou  Satur- 
day, the  Itith  <  I  Tii'y,  be  le^  the  premises  at  8.30 
p.m.,  intending  to  return  on  Monday  monUQ^ 
Shortly  after  his  departure  the  defendant  renovM 
the  goods  from  the  pnimitM  The  plaintiff  tharnmi 
brought  an  aetton  in  tiM  oounty  ooort  for  trSUe 
damaget  for  pound  breach. 

The  learned  county  court  juiga  found  that  Kay 
abandoned  j)08seiisii m  of  tho  'ods,  there  being  no 
reasonable  necessity  for  his  absence,  but  that  he  did 
not  abandon  the  distress,  and  upon  these  findings  he 
gave  judgment  for  the  defendant  on  the  groond  thai 
real  poitoMion  tTH  required,  allowing  tat  atHMBOii 
reeeonabl  J  neoemiy* 

J.  D,  Craw/ord,  for  the  plaintiff. — Actual  possaeaion 
of  goods  impounded  under  a  distress  is  not  necessary 
even  against  the  true  owner:  Bag$hawes  (Limi(fl)  v. 
J)aiw>.  40  W.  K.  618,  [1898]  2  Q.  fi.  173,  which  was 
founded  on  Ackland  v.  Paynter,  8  Prioe»  9i,  dueenoi 
apply.  Xbegoode  ware  there  taken  nndereaezeoution. 
and  the  hw  with  Tegard  to  diitiew  it  diffarent.  Prior 
to  1737  it  is  clear  that  no  possession  was  necessary. 
Tho  goods  or  cattle  distrained  were  put  into  a  public 
pound.  The  law  ia  thus  8tat«d  in  Co.  Litt.  at  p.  ITti : 
"  If  the  distre^  be  taken  of  goods  without  cause,  the 
owner  uav  recover ;  bnt  if  the^be  diitrained  without 
cause  ana  imponnded,  the  owner  cannot  break  the 
pound  and  take  them  ont,  because  tbey  are  in 
the  custody  of  the  law."  This  passage  is  cited 
in  Parret  Havitjatum  Co.  v.  Stowar,  6  M.  &  W.  664. 
SeotioalO  of  the  let  U  Geo.  2,  o.  19,  poHed  in  tlie 


(a.)  Beported  by  C.  O.  WlLB&^HAll,  Esq.,  Barrister- 
nt-Lnw. 
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interest  aa  well  of  the  tenant  m  of  the  landlord,  pro- 
Tides  as  follow* :  *'.   .  .  it  dMn  and  may  be  kw- 

fnl  to  and  for  any  person  or  persons  lawfully  taking 
any  distress  for  any  kind  of  rent,  to  unpoand  or 
oMifrwiSf  Mt^oviFH  the  distress,  of  what  nature  or  li'iKiI 
soever  it  may  be,  in  sucti  place  or  on  such  part  of  the 
prandsee  ohargeablo  with  the  rent  as  shall  be  most 
eonvMiiiiiit  for  impoanding;  and  seourina  sooh 
dtstiOM.  .  .  .**  To  impoDDd  goods  nnder  this 
provision  in  a  pri>ivl4:<  house  nothiu^  more  was 
required  than  what  wtm  tonuerly  rt-quired  in  impound- 
ing  goods  in  a  public  pound:  lV(uhf)orn  v.  Black,  11 
East,  406  (note);  Swanv.  FalmumtJ,  {Earl  of),  t)  B.  & 
0.  466 ;  Firth  ▼.  Furviit  fi  T.  B.  432  ;  Kemp  v.  OftHsC- 
mas,  79  L.  T.  233;  OMt  and  Liodidl  on  Torts  (2nd 
6d.)>  p.  261. 

Green,  Q,(\  {Hrhtoabe  with  him).  — In  11  Gto.  2, 
c.  19.  B.  10,  II  distinction  is  drawn  bei\vt*eu  "iiu- 
pounding"  and  "otherwise  securing."  Thn  goods 
here  were  "ollienriie  MOUtad,"  aiMl  the  presence 
of  the  man  in  possowion  waa  necessary  to  indicMte 
whieh  of  the  goods  were  in  the  custody  of  the  law.  Tne 
Boods  were  di.tfTMiniMl,  hut  tln  rt"  was  tio  imjx>uu(ling. 
In  order  to  properly  ioipouud  thn  goods  it  is  uecpsaary 
tOOOllect  the  goods  sn  iiapuuudc^  iotO  One  nr  more 
xDomt:  aee  Bnllm's  Latr  of  DistiMBt  p.  147.  The 
goods  IwvfBg  been  only  otlierwfM  seoOTed  and  not 
impoau'led,  as  *oon  aa  thn  po=?3rs^ion  ceased  they  were 
fre«.  Xo  action  for  tressj^i.ss  would  lie  by  the  di^traiofir 
and  a  fortiori  no  action  for  pound  breiich  :  Tennani  v. 
Fiddt  6  W.  £.  11,  8  B.  &  B,      ;  TAoaku  Harriu, 

1  Man.  &  Or.  008. 

LawrahoB,  J.— Tlie  question  is  whether  as  against 
the  true  owner  of  good^  taken  in  diHtress  real  posses- 
sion is  necessary  on  the  part  of  the  distrainer.  I 
think  t];e  cuunty  court  judge  wa*;  wToug.  I  cann  i 
see  that  the  true  owner  is  in  any  better  position  than 
the  tenant  of  the  proper^  on  which  the  distress  is 
made.  It  ia  olear  fcom  the  ease  of  JSannitter  ▼.  Jiyde, 

2  El.  ft  la.  827.  8  W.  R.  O.  L.  Dig.  26,  that  there  is 
ample  authority  that  it  in  not  necessary  to  have 
anyone  on  the  premises.  For  these  reasons,  without 
deciding  what  is  necessary  to  b>  1  oe  in  every  eoM, 
I  think  the  learned  county  court  judge  was  wrong. 

CfiAmrELL,  J. — I  am  of  the  same  opinion.  In  order 
to  maintain  an  action  for  pound  breach  it  is  necessary 
to  show  that  the  goods  are  in  the  cuRtody  of  the  law. 
It  is  said  that  it  is  neoessary  in  order  to  keep  them 
in  the  custody  of  the  law  that  the  party  distraining 
them  should  retain  actual  posession.  It  seems,  how- 
ever, that  if  once  they  are  in  the  onetody  of  the  law 
retention  of  poeeoerion  is  not  neoessary.  If  the  dis- 
trainer goea  out  with  the  intention  of  abandoning  the 
distress,  the  goods  are  tli>  n  out  of  the  i-nstri  ly  of  the 
law,  but  it  is  not  necessary  that  he  should  remain  in 
actual  possession.  That  was  dedded  in  AumtMer  T. 
Hffde*  It  makee  no  diftirenoe  wliether  yon  aMnne 
the  goods  were  Impoonded  or  not— >wbatever  does 
constitute  iraponuding.  Proh  lly  siuiply  taking 
possession  is  sulHcient  to  couatitul<»  impounding.  The 
action  for  pound  breach  therefore  lies  in  this  case, 
and  the  learned  county  oouit  jndge  was  wrong* 
In  Smp  ▼.  OftrtsfiiMM  the  pout  ruBsd  hisn  — 
assumed. 

Solicitor  for  the  plaintiff,  0.  J.  Parker. 
i9oUflitor  for  theplaintil^  if.  £.  Tudor* 


From  a  B.  Div. 
{ A.  L.  Soiitb,  Chitty,  and 
OoUins.  L.  JJ.) 


«.  ToiacDreoy.  (a.) 

Mmt*yr  and  servant — Emphii/er$''  liabilit;/ — Afxideaid 
injuries  —  Buildimj  —  Building  over  thirlij  fed  is 
height  —  Building  on  which  machinen/  a  tued  — 
ifWibnen's  Compeiuatim  Aett  mi  (60  Jc  61  VicLc 
37),  s.  7,  sifi-sedtoa  1. 

According  to  the  trite  construction  of  tection  7,  ttih- 
Bcdion  If  uf  th«  Workm»*$  CiMnpeiua<MM»  Adt  IW, 
emplnymmt  on  a  hntding  on  v/hteh  maeAfaery  U  aarf 

I'lfT  tJif  jinrp'Sf  i\f  the  cnnstruciioii,  r''i>itir,  or  ilr'n'iHtioti 
thereof,  it  within  the  Act,  although  the  building  dot*  W 
exceed  thiH^fed.  in  keigid. 

Appeal  from  the  decision  of  the  judge  of  th**  Liver- 
pool Cilttuty  Gonrt  in  an  arbitratioo  under  ths 
Woi^me&*s  Oompeuation  Ael,  1897. 

This  was  a  claim  by  a  workman  to  recover  inyrz 
his  employers  compen4atiou  for  accidental  injcnr^ 
suffered  by  him  in  the  courae  of  his  empIoytn<?tj-- 
At  the  time  of  the  accident  the  workman  was  engtgsl 
in  the  construction  of  a  building  which  did  not  exosai 
thirty  foet  in  height,  Imt  on  which  machinery  driven 
by  in-~'chanical  power  was  being  used  for  the  purpose 
of  the  construcriou  thereof. 

By  section  7,  sub-section  1,  of  the  Workmaii 
Compensation  Act,  1897,  "This  Act  shall  apply 
to  employment  by  the  undertakers  as  herein 
defined  on,  in,  or  about  any  building  whidk  eieesiii 
tiiirty  feet  in  height,  and  is  either  being  construjt  : ! 
or  repaired  by  means  of  a  scaffolding,  or  being  de- 
molished, or  on  which  machinery  driven  by  steaot. 
water,  or  other  mechanical  power  is  being  need  for 
the  purpose  of  the  oonttmotion,  repair,  or  deaolitioa 
thereof." 

The  county  court  judge  held  that  the  case  esiB« 
within  the  statnte,  and  mndo  «n  nwwd  in  invonr  id 

the  workman. 
The  employers  appealed* 

Ciamll  Salt^,  for  the  appellanta. — "So  building  is 
within  the  statute,  unless  it  is  over  thirty  feet  higb. 
The  words  "  which  exceeds  thirty  feet  in  h^i^lS 
r-  -,  ru  all  the  remaining  words  down  to  tl;  -ad  of 
the  sub-section.  In  order  to  bring  a  building  withiu  th« 
statute  it  miut  be  shown,  in  the  first  place,  that  it  is  orer 
thirty  Icet  high»  and,  in  the  seoond  place,  either  that 
it  is  heiag  onnstmeted  or  repaired  by  means  of  a 
stmffolding,  or  that  it  is  being  demolished,  or  that 
machinery  driven  by  mechanical  power  is  being  usol 
on  it. 

Pi'li/ord,  Q.f'.,  and  Srgar,  for  the  lespondflnt, 
were  not  called  upon  to  argue. 


A,  h,  6mitu,  I4.J.— The  question  ia  aa  to  the  oo»' 
straobon  of  tiiat  part  of  seotMin  T,  suV  ssotiuu  I,  ol 

the  Workmen's  Compensation  Act  -n-hirh  r^'ntHS  to 
bnildings.  I  read  the  sub-section  m  nu'&imijf  this; 
the  Act  ia  to  apply  to  any  building  which  exoecds 
thirty  feet  in  height,  and  which  is  either  beiog 
constructed  or  repaired  by  means  of  a  eoaffv>Iding.  or 
is  being  di^moHsh(>d.  There  the  sub-section  pAuaes. 
The  words  "  which  exceeds  thirty  feet  in  heiarht  "are 
i  iily  cj  ipled  with  tl:e  words  "and  ia  eul  -r  bang 
constructed  or  repaired  by  means  of  a  scaffolding,  or 

(a.)  Bepofted  by  F.  Q.  Suoku,  Bsq., 
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jbODg  demolUbed."  Then  the  sab-Motion  pvooeeds : 
"oroD  wbich"~that  ia  to  nqr,  tbe  Aot  it  to  apply 
to  toy  building  on  which — '*  machinoiy  driven  by 
tUtva,  water,  or  other  mechanical  power  is  beinff 
owd  for  the  purpose  of  the  construction,  repair,  or  1 
dmolitiou  tbereof."  Therefore,  ii  a  workman  aus- 
fmm  injorica  hj  aooMeni  arinog  ont  of  and  in  the 
coane  of  hia  employment,  while  he  is  engaged  on  a 
liuildinjf  on  which  machinery  driven  by  mechanical 
|ower  is  1  •  iiip  used  for  the  jiurposes  of  conBtruction, 
Ki&iT,  or  deninlition,  he  is  within  the  Act,  and  it  ia 
ri>t  riPoefii>Hry  that  tbe  building  nhould  b*  tUr^  feet 
Li^b.   The  appeal  must  be  dismissud. 

CHmy,  L.J. — I  am  of  the  sutne  opinion.  Accord- 
ing to  tbe  natural  gramruaticHl     u^^' ruction  of  the 
»ab-Motion,  the  antttgedent  to  the  woid  "  wbkbi"  in 
or  on 

•iter,  or  other  mechanical  power  ia  bnnj^  used,"  is 
"any  building,"  liot  "any  building  which  ezee«<ltt 
thirty  feet  in  height."  The  Legislature  evidently 
oonndered  employment  on  a  building  on  which 
mtdimery  driven  by  me<diamoal  powar  la  tued  aa 

btipg  a  di^itirct  f1fis<?  fif  dantrerous  employiiipnt  apart 
itom  employment  un  a  building  over  thirty  feet  high. 

Ctamin*  ItnT**  aonovisfd* 
Afptal  dimfrnd. 

Solicitors  for  the  app^'llants,  MackreU,  Mnton,  it  Co., 
lor  TtfTtr^  Kenton,  2'i/rer,  S-  Simpson,  Liverpool. 

floIidftoiB  for  tba  reapondaot*  €ff9»der$  rtaoni, 
tor  lyaafay,  Uvaipool. 


From  Q.  B.  Div.  ) 
[A.  L.  Smith  and  Chitty,  L.JJ.)  J 

Bai>«»r  AKD  Wm  v.  Pau.  (a.) 

Lilrl —  DtJamaiuiH — ,1  h»ihi  (9  frivileyf — L  u  wn-ji  pre  - 
titdiugt —  Pfiilion  /or  reception  order  —  Judicial 
frvrttJingi—  Lunacy  Ad,  IflOO  {5S  ^  64  Fid.  c  6), 

4.  3.  6,  0,  2S. 

rri)€ftding$  inttiivUd  hy  petititm  under  the  Lunacy 
Adt  ]S90p  a*.  4  and  5t/or  a  reception  ordtr  are  judicial 
fnueihtgt,  and  ther^urt  a  d^amatnry  ttatrmmt  made 
ni  He  tiaUmeni  c/fortieutan  accompanying  the  pttHion 
f*  almhdeijf  privileged. 

Inpeal  bom  the  rafonl  of  Gbtanthanii  J.»  at 
•B  Mr*  to  order  tbe  etatament  of  claim  to  iw  evnck 

oat  &A  discloaing  Tin  < mise  of  action,  and  the  action  to 
he  dismissed  a«  vexatious  and  au  tibu&e  of  the  process 
of  tbe  court. 
Ihe  atatemtni  of  elajfli  waa  aa  foUowa : 

1.  The  planiMb  am  the  faAar  and  nwChar  of  tbe 
l-  feudant's  wife  and  of  two  othar  da»|^hlara  who  are 
uiiE«r."ied  tj>ad  of  five  sons. 

2.  On  or  about  the  Kith  of  August,  ISO.S,  the 
dcfradaufe  presented  a  petition  for  a  reception  order 
h  itapeut  of  bia  said  wife  pnratiaiit  to  the  pro- 
n?inii9  of  tbe  T-unacy  Act,  1890,  aa.  4  and  5,  and 
agErd  a  Btateiufnt  of  particulars  by  which  such 
petition  was  accompanied,  an  1  caused  the  said 
petition  aud  statement  of  pui  'iculars  to  be  delivered 
•ad  presented  to  Ricbani  Lilted  as  a  justice  of  the 
peace  for  the  parts  of  Holland,  Lincolnshire,  having 
jorisdiction  in  the  place  where  the  defendant's  said 

Vife  wap  tl;i.Ti  i.l  liv  Lim  tu  be, 

3.  The  defendant  in  the  said  statement  of  particulars 
liia^ly  and  malidonsly  wrote  and  pnUiaSed  of  tbe 
ftaala  p]«istiff  in  the  fom  of  aa  anawer  to  the 


hj  W  F  V\KJctt  B«9*t  Baniater- 

at-Law. 


question  "  wbetJiar  any  near  relative  has  been  afflicted 
with  insanity,"  the  words  following,  that  is  to  say : 

"  Yes  "  (lueanintr  thereby  that  sorao  near  relative  of 
his  said  wife  had  beeu  aillioted  with  insanity),  "  her 
mother  with  puerperal  mania"  (meaning  thereby  that 
the  feniala  plaintiff  had  been  afilioted  with  that  fwm 
of  inaauity). 

4.  The  defendant  fnrthrr  meant  by  the  Baid  words 
that  tbe  plaintiffs'  children  bad  an  hereditary 
predisposition  to  insanity,  and  that  his  said  wife,  aa 
one  of  them,  waa  than  inaana  in  oouaeqoeiioe  of  aoch 
predinwaition* 

5.  fiy  reason  of  tbe  i'rortii<ie<i  the  plaintiffs  have 
respectively  Im  ii  brougiit  into  coi)t<'mjit  and  dis- 
repute, both  perHonally  and  in  respect  of  their 
children,  and  have  suffered  great  anuOTance  and  been 
injured  in  their  aoeial  Mpntation  ana  ohaiaotor  aa  s 

family. 

Each  of  the  plaintiflFs  claims  i'i.OOO. 

Tlie  master  having  ordered  the  statement  of  claim 
to  be  struck  out  as  disclosing  no  cause  of  action, 
and  the  action  to  ba  dismibsed  as  vexatious  and  an 
abuse  of  the  process  of  tbe  court,  Qrantbam,  J., 
discharged  this  ord«  upon  the  groond  tiiat  the  oaae 
was  not  ona  to  ba  dealt  with  on  »  auamaxj 
appUoatton. 

The  defendant  appealed. 

R.  M.  Bray,  Q.O.,  and  Willoughby  Willianu,  for  the 
defendant. — ^Thaatatamant  of  claim  diaolosea  no  oauaa 
of  aotioB.    The  prooaedinga  before  the  justice  aa 

described  in  the  statement  of  claim  were  judicial 
proceedings,  ami  any  Ktatement  made  in  the  course 
thereof  is  absolutely  privileged.  By  section  4,  sub- 
section 1,  of  the  Lunacy  Act,  18iH),  a  person,  not 
being  a  pauper  or  a  lunatic  so  found  by  inquisition, 
shall  not  be  received  and  detained  as  a  lunatic  unless 
under  a  reception  order  made  by  the  judicial 
authority  thereinafter  mentioned ;  and  by  sub-soction  2 
tbe  order  must  be  obtained  upon  a  private  applica- 
tion by  petition,  accompaniad  by  a  statement  ol 
particulars  and  two  medical  oertiflcatee  ^on 
separate  sheets  of  |MU>er.  By  section  .S,  sub-seotion 
•J,  thii  petition  has  to  be  nJ^::! '  1  l;y  Hj-  j-'tit.i' hut  and 
the  titatieiuont  of  particulars  by  the  person  making  it. 
Tbe  form  of  tbe  statement  of  particulars  is  given  in 
Form  2,  Bobednla  II.,  of  the  Aut,  and  the  atatament 
complained  of  aa  dentnatory  waa  given  in  anawar 
to  a  question  spccifiwl  ii;  t!  it  f  i  m,  "  whether  any 
near  relative  bi^  been  ntliicted  with  insanity."  By 
section  6  the  judicial  authority,  before  making  the 
order,  ehall  oonnder  the  aUegationa  in  the  portion 
and  atatement  of  partienhn  and  the  avidimoa  of 
luoacy  appearing  by  the  medicil  r<^rtif;fHt*a.  By 
section  f),  sub-section  1,  the  "judicial  authority"  is 
detined  to  mean  11  justice  of  the  peace  specially 
appointed,  a  county  oourt  judge,  or  a  stipendiary 
magistrate.  Tbeaa  proviatooa  of  tbe  Act  show  that 
the  procoeding.s  are  judicial,  and  therefore  the  state- 
ment of  elaim  disclost'S  no  reasonable  cause  of  action, 
and  as  a  demurrer  would  formerly  have  succeeded,  the 
oourt  may  now  order  tbe  action  to  be  dismissed :  per 
Lord  Bel  borne,  L.C..  in  Mdropolitan  Bank  t.  Pootey^ 
33  W.  B.  709,  at  p.  710.  10  App.  Cas.  210.  at  p.  216. 
[They  also  referrea  to  LilOy  v.  Money,  61  L.  J.  Q.  B. 
727,  41  W.  ]v.  Dig.  fj4.]  fSecomlly,  the  words  cum- 
plained  of  are  not  capable  of  a  defamatory  meaning, 
and  npoo  thia  groiad  alio  tiia  learned  jndga  waa 
wrong. 

Uiakt  Oiiytrs,  QaJ.,  and  Eiheriugtou  Smith,  for  the 
plaintiffi>.— These  proceedings  are  not  jodidal  pro- 
ceedinga  either  in  their  nature  or  in  uieir 
Tesolt.  Tliey  are  administrative  proceedings. 
The  evidence  is  not  givtn  on  oath.  The 
judioial  authority  merely  r«ada  the  documenta 
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and  makes  or  refiiaet  to  make  the  order,  though  by 
•eotum  9,  mb^otioa  2.  he  has  pomr  fco  «ummon 
witoMSM  SBtl  eaeamiiie  them  on  oalh.   FurOier,  no 

notice  is  given  to  the  allegcil  liniatic  or  to  the  relatives 
to  appear  and  contest  tlio  matter,  or  to  crois-ex amine. 
Tlie  alleffed  lunatic  ha«  no  right  to  call  evideuce  as  to 
her  aanity.  Nor  are  the  proceedings  heard  in  public. 
These  facts  show  that  the  ^rooeedingsare  not  judicial. 
The  order  does  not  decide  anytkiag,  nor  does  it 
affect  the  status  of  the  alleged  lunatic :  eeution  72, 
i-ub-Eection  1,  It  in  b  ni>;r«,'  tonipurary  disposal  of  the 
Rllegad  lunatic  for  a  few  hours :  section  8.  The 
opMWttve  words  in.  flid  order  (Form  3)  are  the  same 
MthoMin  an  nrgoicy  order  (Form  4^,  which,  by 
pection  It,  sub-section  1,  must  ba  signea,  if  ponsible. 
by  fill'  liusband  or  wife  ur  a  relative  of  the  jiUt^Rfd 
lunatic,  and  whish  is  dearly  not  an  order  made  iu  a 
judioial  ^weeding.  The  phrase ' '  j udioitl  authority  " 
OOM  not  Aow  tbmt  the  proceedings  an  jodiciRl. 
lieOMM  «  jvdieh]  withority  frequently  acts  in  m«r«ily 
admioistrntiTp  matters.  Part  I.  of  the  Act,  which 
deaU  with  reception  orders,  is  not  judicial  in  its 
dsaraoter;  whereas  Part  III.,  which  is  beaded 
"Jodioial  Inquisition  aa  to  liiuuwy,"  is  oUarly 
ladidal.  Tba  •tatomanti  oomplained  of,  fher«fore, 
are  not  absolutely  privileged.  At  any  mtp,  tbi"?  is 
not  a  case  for  the  application  of  the  summary  powora 
conforred  by  ord.  2."),  r.  I. 

They  referred  to  Jioyal  Aquariumt  dc,  Societji  v. 
Fttrkhum,  40  W.  B.  4M.  [1892]  1  Q.  B.  4S1. 

Willoughhy  WiUiaim,  in  reply.- -As  regards  the 
objection  that  tho  cvidtneo  18  not  given  on  oath,  the 
medical  certificates  are.  by  sectiou  L's,  sub- sect  ion  4. 
made  evidence  of  the  facts  therein  aj)pearing,  and  of 
the  judgment  therein  stated  to  havo  been  fwmed.  as 
if  the  matters  therein  appearing  ha<1  been  verified  on 
oath.  The  Act  makos  tbu  statements  in  the  i>etitir)n, 
in  tiie  statement  of  particulars,  and  iu  the  medical 
certificates  evidcTice  ;  and  by  section  317  any  p<>rson 
making  a  wilful  misstatement  of  any  mateicial  faet 
themn  shall  be  guilty  of  a  mtidemeattonr. 

A.  L.  Smith,  L.J,  This  is  an  application  under 
ord.  25,  r.  \,  to  strike  out  tlic  statsiaent  of  claim 
as  difldosing  no  cause  of  action,  and  to  dismiss  the 
aelion  as  vexatious  and  an  abuse  of  the  process  of  the 
court.  The  statement  of  claim  is  drawn  so  that  it 
raises  in  a  neat  form  the  question  whether  jiroceediitrfH 
iii-.titateil  under  Hections  4  and  .t  nf  the  Lunacy  Art, 
189U,  are  judicial  or  administrative.  If  the  former, 
the  statement  oomplained  of  is  absolutely  privileged  ; 
if  the  latter,  it  is  not.  Therefore  wo  must  see 
whether  the  statement  was  made  in  the  course  of 
judicial  procerdinps.  The  ^t'lfl n.  nt  wa^  made  to  a 
]U!>tic«  of  the  peace  in  the  course  of  proctiedings  insti- 
tuted for  the  purpose  of  obtaining  a  reception  order 
anthorizing  the  detention  of  a  lady  under  the  provi- 
sions of  the  Lunacy  Act,  1890.  Section  4,  snb-sec- 
tiou  1,  of  th(!  Act,  (h-alinp  ^r^th  reception  orders, 
provides  that  "  subject  to  the  vxceptious  in  this  Act 
mentiooed*  a  person,  not  being  a  pauper  or  a  lunatic 
80  foand  by  inquisition,  ahall  not  be  xeoebed  and  de- 
tained ai  a  Innatio  in  an  tnititation  for  Innaiios,  or  as 
a  single  patient,  tmless  under  a  reception  order 
made  by  the  judicial  authority  hereinafter  men- 
tioned. .  .  ."  To  9fc  what  is  the  "judicial 
authority,"  1  turn  to  section  9,  which  by  sub-sec- 
ttOtt  1  provides  that  "the  powers  of  the  jadioial 
authority  imdi  t-  this  Act  shall  i)e  exercised  by  a  jus- 
tice of  the  I'l'ace  Specially  appointed  oa  licreiuiifter 
provided,  or  a  judge  of  county  courts,  or  magistrate," 
the  word  ma}j;istrate  being  defined,  by  section  ;h1,  to 
■MMi  a  atipeudiary  or  nietropolit«u  polic«f  magistrate. 
Hw  ooolwtion  «n  ilia  part  of  tlM  plaitttiSi  ii  that  tlia 


judicial  authority  in  hearing  an  application  for  s 
reception  order  merely  exercises  admioistrttifi 
duties,  jolt  ae  {■  the  esse  of  Bntial  Aymrium,  ^„ 

S-i'iifi/  V.  PitrJ:inmn  it  was  held   fh-it  the  Loniju 
County  Council,  when  euf^aged  in  heariuR  Hpplicatiocu 
for  music  and  dancing  licences,  act  admimstratiTtly.  i 
It  seems  to  me  to  be  clear,  reading  the  various  secttooi  ' 
of  the  Act.  that  the  j  udioial  authority,  in  'he 
of  lunacy  jurisdiction  under  this  part  of  the  Act,  ii 
exercising  judicial  as  distinguished  from  adai:ui<- 
trative  functions.    In  opjiosition  to  this  view  it  is  t:"^: 
of  ail  said  that  the  juoicial  authority  does  not  tttk« 
evidence  on  oath.    The  answer  to  that  cooteotion 
seems  to  me  to  bs  this,  that  the  statements  in  tb«  | 
petition,  in  the  statement  of  porttculars,  and  in  the  ' 
medical  certificates  are  made  evidence  by  the  A^t: 
section  ti,  section  1 ;  and  by  8«H2tioii  2S,  sub-section  4, 
every  medical  certificate  is  made  evidence  uf  the  fiicti 
thereia  appearing,  and  of  the  judgment  thartia  iMsd 
to  have  been  formed  by  the  mediosi  pteetitiaasrt  «a 
such  facts,  as  if  thu  matters  therein  appearing  U<1  | 
be«n  verified  on  oath  ;  and  as  a  protectsau,  iiectian 
enacts   thtit   any  persun  who  makes  a  wilfui 
misstatem<mt  in  any  of  these  dooumente  shaU  bt 
guilty  of  a  misdemeanour.   It  is  inat  mid  tbtt 
the  allrged  lunatic  is  not  heard  before  the  jai^'-iil 
authority,  nor  given  the  opj)  irtunity  of  nppeanug  ur 
bnug  represeuted,  and  that  this  shows  thu  thepr>- 
ceedings  are  not  judicial.   To  my  mind  that  oanaot  [ 
affect  the  question  of  absolute  prtvilega.  It  hai  hm  \ 
held*  that  a  statement  made  on  an  er  pari*  appUct- 
tion  to  justices  sitting  in  '->onrt  is  absolutely  pririleffL 
It  is  rLeu  said  tbul  tli'_'  rpci'fitiLHi  order  doei  not  al!--t 
the  isUituB  of  the  alleged  lunatic.     1  oannot  agrac 
with  that  view.   S3  long  as  the  order  etaads  ths 
aUaged  Ittoatia  ia  not  antitlad  to  go  £rea*   I  \mn 
tliei«fore  eome  to  tlie  ooaelusion,  upon  tiie  true  cos- 
struction  of  the  Act.  that  the  justice  of  the  peace,  io 
exercifeing  his  jurisdiction  in  regard  to  lunacy  matten 
as  set  out  in  the  statement  of  claim,  w&s  exaroiiiof ! 
jndiotal  aadistioot  from  administrative  ioootioae,  sal 
that  a&3rthiiig  Mdd  ia  tiia  oouiss  of  thoaa  pnwMdiop 
b  fort^  him  is  absolutely  privileged.  Tbaoidtt,  thSN* 
fore,  of  the  master  must  be  restored. 

Cmrrr,  L.  J.— I  am  of  the  same  opinioo.  He 

questi  vti  is  a  eihort  one.  If  those  proceedings  are  sd* 
miniatrative,  the  ])rivilege  is  not  absolute ;  if  they 
lire  judicial,  thi>  privilege  is  absolute.  To  my  njinJ 
the  answer  to  the  questioa  can  only  be  tbst 
the  prooeedinge  are  jodioial  according  to  th» 
stitute.  The  proceedings  commence  with  &  petition, 
accompanied  by  a  statement  of  particu'ars  and  bf 
two  medical  c  ! '  ill  ;it«  s  :  section  4,  sub-section  .  ;  and 
by  section  o,  tiub-sectiou  4,  the  petition  is  to  be  signed 
by  the  petitioner,  and  the  statement  of  partkmlan  by 
the  person  making  it.  The  statement  of  partirsl^n 
required  is  given  m  Form  2  in  Schedule  II.  of  the  A^t, 
and  the  s;;i-  [ij  I.'  silleged  to  h'  dLfivmatory  ia  tbt 
jiresent  case  was  made  in  answer  to  a  question  *et  out 
in  the  form,  namely,  "  whether  any  near  relative  his 
been  afflicted  with  inmni^."  It  ii  asad  that  thi 
evidenoe  is  not  given  on  oa&.  But  the  Act  aays  what 
shall  be  sufScient  evidence:  section  6,  sub-s^-ctin:  ! 
and  !>cction  28,  sub-section  4  ;  and  by  section  317  aaj 
{lerson  who  makes  a  wilful  misstatement  shijl  bS 
guilty  of  a  misdemeanour.  The  Act  has  thus  asl»> 
guarded  the  proceedings  by  making  the  petitiatur. 
the  person  signiuf^  the  statement  of  particular*.  »:id 
the  medical  mun  subject  to  punishment  if  they  m»k? 
a  wilful  misstatement.  Then  there  come  the  seetiom 
(section  6,  sub-section  4  ;  section  9,  snb-^actioB  ii 

•  See  V»iU  v.  I!nh».  H\  W.  II.  ;J7I.  .{  C  P.  D  31l>; 
aod  Kimbtrt,  /Vcm  AmikuUu)^,  41  W^.  B.  17,  flsi^il 
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vUoh  cnpoirar  the  judioial  aathority  to  •oiuTnon  any 
paiMMt  before  Wm  and  to  admioutor  an  oath.  I 
thewfore  como  to  tho  codcI  union  th)it  this  8tat<"uit'iit 
of  oUiin  (lisclof^es  ao  eauM  of  aotioa,  aod  io  my 
opioion  tbo  eeoond  part  of  ord.  2i,  r*  4»  llumld  b« 
tppli<Hl,  and  tbe  action  dismiiMd* 

Appml  allowed. 

SaSiriton  for  pkintiffi,  Iiutermaur  A  Brown,  for 
Clifford  Jk  Perkint,  Loughboroogb. 

Solicttnra  for  deiendant,  Jhlitmn,  «fc  MHiman,  tor 
Tinett  flSnroiM,  4f  Mm,  Nottinghaiii. 


Prom  Q.  B.  Div.  (Bkcy.) 
(Lindley.  M.B.,  and  fiicby  and  [  Jm.  20. 

Taugban  WilliaiiM.  L.JJ.)  ) 

In  re  HiRTH. 
Ex  parte  Thb  Tbl'STBB.  (o.) 

Ikitikfnfiicij— Fraudulent  conveyance  by  intolvent  trader 
—Stile  of  butimsa  to  Umittd  ampanjf — Bankruptcy 
q/"  tftmlor  —  Winding  up  of  rnmpoMlji RighU  of 
inuire  im  iankruptey  and  liquidator  remeeUudv — 

13  Fli:.  c.  o  -I!a„kn>/>(r,/  Act.  (46  A  41  Vid. 

c.  a2),     4,  $ub-$ection  I  (b) ;  ss.  -id,  44. 

Witt*  an  intotvmt  trader,  for  the  purpose  of  defeating 

hiterfditon,  tran\fm  hii  hiiiiiifn  to  <t  limiti<l  fiuiiixiuy, 
the  tninf/er  is  iin  act  if  baiikrupicy  wUltiu  »ub'McLion 
1  (b)  of  terdon  4  o/  the  Bankruptcy  Act,  1883  ;  and  if 
he  u  made  bankrupt  on  a  jtetition  pretented  within  three 
mtttkg  ofttr  the  transfer,  the  title  of  hit  irtulee  in 
lamkrtmiejf  ftlatet  back  to  the  ilate  (f  the  transfer ,  so  as 
to  tnaNe  the  tmiUe  io  avoid  the  transfer  and  to  claim  the 
proiJtrtij  frawlulfnth/  transferrnl  Io  tin-  eOH^ina^,  eren 
ofier  a  wiudiurj-up  order  has  been  made. 

Salomon  v.  Salomon  &  Co.  (Limited),  45  W,  B. 
103.  £1697]  A.  C.  22,  dislinffHished. 

^eeUion  o/ Wright,  J.  (aula,  p.  192).  rtvertod. 

Appeal  from  a  deciftion  of  Wright,  J.  (ante,  p.  192, 

where  the  facts  are  safficiently  st itoJ). 

J/u<r  Macktiaie  aod  Eldridge,  for  tbo  trustee  in 
haakraptcy,  who  appealfd,  referred  to  aab-sectiou  1 
(A)  of  section  4  of  the  Bankraptcy  Aoti  1883  \  In  re  Von 
Wdwenfdd,  Kx  parte  Hendry,  9  Bforr.  Bank.  Rep.  30 ; 
Kr  parte  Chaplin.  In  n  Sinclair.  26  Cb.  D.  319,  334, 
32  W.  B.  Dig.  10;  In  rr.  Carey,  Ex  parte  Jttjrnjs.  43 
W.  B.  605,  44  W.  R,  59,  [18951  2  Q.  B.  624  ;  Siln<inia>lti 
V.  ;SfMcAm'«  Banking  Co.,  43  W.  B.  IM,  ri89^J  1  Ch. 
17«;  and /a  r>  Farnhamy  [1895]  2  Cb.  799, 44  W.  R. 
Dig.  98. 

Herbert  Beed,  Q.C,  and  Edward  Cta^toHt  tot  tha 
liqinidator.'--/ii  re  Carey  ahowi  tJiat  ut  any  obm 

or»ditor8  of  tbe  corupany  art*  to  be  preferred. — 
[Yauoijan-  Wir.r.iAM.-.  L.j.,  rfkrred  to  Smith  ▼. 
lirowH,  i'j  Vi.  li.  jsm]  A,  C.  614.]  Unless  the 
traobfeFeea  were  pkrtiea  to  a  fraud  on  orediton,  and 
nnleaa  th*  tranefer  included  tbe  whole  of  the  txvBS- 
feror's  property,  the  Act  of  Elizabeth  does  not  apply ; 
and  if  the  transfer  was  a  bond  fldt  sale  thu  IJanlc- 
mplcy  Al  t,  does  not  ai)p'y.     Evpn  if  this 

trauafer  waa  an  act  of  bankruptcy,  it  is  not  void,  but 
only  voidable,  and  rights  acquired  under  it  before  it 
is  aTOaded  are  not  affeotsd:  Stevenson  v.  Xewnham, 
13  C.  B.  285.  [YAtaHAy  WllxiA^fl,  LJ.,  referred 
to  Bnichtr  AtMi,  M  W.  B.  468,  Xi.  B.  7  H.  L. 
839.] 

They  referred  to  aectiona  123,  138,  163  of  the  Com- 
pnaics  Act.  1862 ;  In  re  Wragg,  4d  W.  B.  6il,  [1897] 

(a.)  Poportad  bf  B.  C  M ackenzb,  Biniftoi^ 

at-ijaw. 
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1  Cb.  796;  ^Amra  t.  Qoddard,  *i  W.  B.  402.  Cl8»6j 
1  Q.  B.  406 ;  /n  re  Onritr  and  KeHd$rdine*»  Ooalratt, 

1.')  \y.  U.  ^S4,  ri8!>7]  1  Ch.  776;  In  re  Thurso  New 
(ia»  Co.,  w  W.  n.  150,  42  Ch.  D.  486;  Smith  v. 
IliHlson,  4  r.  R.  -.'11;  and  Smith  T.  UohtT,  It,  B.  8  a  P* 

350,  21  \V.  1!  Dig.  2<>n. 

No  rcjiiy  wa.i  calltil  for. 

LiNULKY,  M.R.  -Tb:8  is  a  cise  which  baa  takea 
some  considerable  tiaM»,  and  wliich  is  of  enormous 
practical  importance;  for,  coveted  with  a  multitude  of 
teohnioalitiea,  there  is,  beUnd,  a  qu(>8tioa  of  thi 
ntmost  possible  importance  to  people  who  pconoto 
and  form  theae  pubUo  oompanier. 

There  waa,  it  appears,  a  person  of  tin*  niiin  i  of 
Carl  Hiith,  .who  was  a  trader.  Tb«ro  was  aa 
action,  or  several  actions,  pending  against  him, 
and  be  thoogbt  that  he  woald  turn  bis  bunocM 
into  a  lireitea  company,  and  lo  be  did.  The  oom- 
pany  was  f<.  ruied  fur  the  purpoHt'  (accordiuif  to  its 
memorandum  ot  associatiuu)  of  taking  over  his 
btuineMfor  a  sum  of  £3,000.  Tim  capita!  of  tbo 
oompaay  waa  to  ooooistoi  3,000  sbares  uf  £1  each. 
Of  ooone— to  VM,  not  aooomte  legal  language,  but 
colloquial  lanj^fuage — Hirth  was  the  company.  Of 
couratt  there  were  seven  menibera ;  tbe  requirements 
of  the  CoiupanieH  Aeta  were  in  form  carefully  com- 
plied with.  But  Hirth  was  the  managing  director,  b« 
was  tbo  seoreiary,  be  was  everything.  Hie  oould. 
and  did,  draw  cheques  as  he  liked,  and  nearly  all  the 
cbecpuH  he  drew  were  payable  to  hiiuseif.  He  hm 
now  beuomo  baukrufit,  and  the  company  to  which  he 
Buld  bis  business  is  being  wound  up:  and  in  ooa- 
sequenoe  there  ia  a  stniggfe  betwera  Hirth's  trattee 
io  bankruptcy,  who  represents  Hirth's  perac«ial 
creditors,  and  the  liquidator  of  Hirth  &  Co.  (Umited), 
w  !;i>,  of  course,  rej)rejented  the  creditors  of  thf  com- 
pauy.  The  question  between  those  parties  is,  which 
set  of  creditors  is  to  ^et  the  Meets  which  Hirth  sold — 
aa  be  oalla  it— to  tine  oonpeay.  If  tbe  decision  of 
thb  oonrt  ibonld  now  be  hx  tavonr  of  tboeompany  the 
praoti(.<aI  result  would  be  that  much  greater  frcinds 
could  btf  perpetrated  by  trvdera  in  diffiijultiee  than  can 
be  p«-rpetraled  eten  DOW.  Ttiough,  to  a  certain  extent, 
tbeea  bubble  oompaoiee  have  beoi  declared  by  the 
House  of  Locde  to  be  lef^,  yet  nothing  in  the 
decision  of  tbe  House  of  Lords  in  the  ca»e  ot  Stdomon 
V.  Salomon  it  C'c.  {Limileil),  to  which,  of  course,  we 
all  bow,  touches  tbe  point  which  we  have  now  to 
decide.  Salomm  v.  Salomon  was,  of  oonrae,  a  dedsion 
of  tbe  otmoet  importanee.  It  dedded  that  a  oompany 
can  be  legitimately  formed  under  the  Companies  Acts 
by  one  man,  or  by  one  or  two  men,  all  the  rmt  of  the 
H  il  -^  iilxTfl  to  the  ini  inorai\d(im  bring  nure  men  of 
straw.  Such  companios  are  now  uMc^rtatned  to  be 
legal,  and  there  ia.  in  the  present  atate  of  the  law, 
no  machinery  by  which  tb^y  can  be  extinguished.  The 
question  in  Sulomon  v.  Snlumon  <fc  '  wan  whether 
tne  comp.iny  ain  first  of  all  present  a  ]>etitioii  for 
winding  itself  up,  and  then  get  out  of  tbe  bargain  it 
had  in£de  trflb  its  founder.  But  in  that  case  the 
question  waa  never  raised  whether  the  creditors  of 
tbe  sole  trader  can  impeach  the  transaction  as  a  fraud 
iij  II  his  creditors  under  the  statute  of  Queen  Eliza- 
beth, or  as  au  act  of  bankruptcy  under  the  Bank- 
ruptcy Act,  1883. 

The  point  nownieed  is  new  to  all  of  us,  and.  a^ 
will  be  obvious  to  all  who  have  followed  me  in,  what 
I  have  just  said,  ia  one  of  enurmuus  pra'  tiiul 
iuiporLaiiiitt  to  all  those  concerned  iu  the  formation  of 
such  companies.  I  have  come  to  tbo  conclusion  that 
thia  appeal  oo^ht  to  luooeed.  I  think  the  view  taken 
by  tbe  tmitee  m  bankroptoy  of  Mr.  Hirth  is  tbe  right 
one,  and  that  the  difficulty  felt  by  Wright,  J.,  in  giving 
effect  to  that  view  can  be  ^ot  over.   It  seems  tu  wn 
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plain  that  tlv  ^mnsacHon  earTu  iI  out  by  the  agreement 
of  the  7th  of  Mf»rcb,  18U>S,  was  a  juggle  aud  a  fraad. 
That,  I  think,  admit«  of  no  doubt  at  all  to  anybddy 
who  hM  attMided  to  tbe  «videDoe.  There  may  be  a 
diffioolty— I  thtnk  there  i«  a  diffioalty— in  saying 
whether  that  transaction  can  bo  n^aohed  under  the 
statute  of  Eluab«tb  as  a  framl  upon  orr^clitors. 
Perhaps  it  can  be  more  easily  reHched  under  tbe 
Beokniptoj  Act.  1883.  To  enable  it  to  be  xeaohed 
imder  we  itetnte  of  EHxabeUb,  it  moat  be  shown 
that  the  transfer  ii  f  l-r  ^id  all,  or  snbstantially  all, 
of  Hirth's  property,  laui  thttt  the  transferee  knew 
that  tbo  transforor  was  clieatiu^  Ins  creditors. 
I  do  not  say  that  we  have  evidence  which 
vnsfht  to  satisfy  us  jadtoially  that  liie  company 
did  know  that.  I  have  a  very  strong  opinion  iijion 
that  point,  hut  I  think  it  is  safer  not  to  go  the 
length  of  sayirf^  that  the  conijiiny  a  ..h  h  party  to  tho 
fraud,  fiat  this  case  appnars  to  uie  to  fall  within 
the  4th  section  of  the  Bankruptcy  Act,  1883.  [His 
lordship  read  eab-eeotiain  I  (6)  of  that  sectiaD,  and 
prooeeded :]  Thia  enact oaent  enormously  extends  that 
contained  in  the  statute  of  EU7,alK>th.  You  huv*-  n  i* 
now  to  consider  whether  the  person  who  takes  the 
debtor's  property  knowe  anything  about  the  fraud 
which  the  debtor  ii  oommittiD|i;  upon  his  «i«ditocs» 
and  yon  haive  not  to  oonnder  whether  tiiet  wbibh  n 
transferred  is  the  wholo,  or  substantially  the  whole, 
of  the  debtor's  property.  You  have  simply  to  con- 
sider the  debtor's  own  position,  and  to  see  what  he 
has  dose;  end  if  you  find  that  he  has  made  "a 
Imdnlent  eonveyance,  gift,  deliTery,  or  transfer," 
then  be  has  oouimitted  an  act  of  hankmptcy.  That 
is  what  this  section  says  :  it  says  nothing  at  all  about 
a  void  or  voidable  transaction,  or  ahont  nnytbioip 
else  except  a  fraudulent  conveyance. 

Now,  without  going  through  the  evideoee,  I  Qdxik 
there  cnn  be  no  doubt,  so  far  as  Ilirth  is  concompd, 
that  the  purpose  of  the  transaction  with  the  com- 
pany, Hirth  Co.  (Limited),  was  to  defeat  the  persons 
who,  at  the  time  of  the  fonuation  of  tbecoiupmy, 
were  bringing  actions  against  the  debtor.  That,  I 
think,  is  as  phiin  as  the  nMS  on  »  man's  face.  The 
company  waf  formed  on  tiie  7th  of  March,  1898,  and 
at  that  time  there  wore  several  attions  pending 
against  Hirth.  An  agr^ment  was  entered  into 
hetween  Hirth  and  the  company  for  the  sale  to  the 
oompaiiy  of  Hirth's  property  for  n  enm  of  £i,000t 
and  so  on.  The  oompany  oontinued  to  oarry  on 
business,  more  or  less,  for  some  time.  In  &Iay,  ISOS, 
not  very  long  afterwards,  the  costs  which  were  being 
incurred  against  Hirth,  and  which  he  wished  to  escape 
payin|(»  w«ie  taxed  and  asoertained.  On  the  3td  of 
May  ft  hadolrruptcy  notice  was  issued  agalnat  him  in 
respect  of  those  costs,  and  aftHrwards,  that  notice  not 
being  complied  with,  a  bankruptcy  petition  was  pre- 
sented against  him,  and  a  receiving  order  was  made 
on  that  petition  on  the  27  th  of  May,  1898.  On  the 
2nd  of  August,  1898,  the  trustee  subsequently  ap- 
pointed in  Hirth's  bankruptcy  elected  U)  treat,  or 
determined  to  treat,  the  transaction  of  the  7th  of 
M  ii^i  h,  '  ^li>i,  as  invalid  as  agfiiu.st  Hirth's  creditors, 
aud  applied  to  have  that  traosaetiou  set  aaide.  Of 
course,  if  the  trottee  ia  bankruptcy  is  right,  the 
liquidator  of  the  oompi^  must  hand  over  to  him 
such  assets  belonging  to  Mirth  as  have  come  into  the 
liquidator's  posse;- ^i  -n  iri  (he  lirjuidation.  We  have 
beard  to-^y  a  long  discuii^ion  about  void  and 
^roidahln  tnasactioos;  nbout  which  diaooadoD,  as  it 
-  aaent  to  me,  it  ia  neoeaaaiy  for  us  to  aay  very  little 
indeed.  I  hare  already  called  attention  to  ne  im- 
portant fact  that  section  4  of  the  Bankruptcy 
Act,  1883 — the  section  which  lies  at  the  very 
foundation  of  the  law  on  thin  subject — anya  nutbiug 
lit  all  ftbont  Toid  and  Toidahle  ti«naaotions»  bat 


simply  provides  th^i*  n  rfaiu  acts  therein  inention«d 
shall  be  acts  of  biukruptcy.  Pauiuug  there  for 
a  raomentt  ^  il  impossible  to  say  that,  because  a 
sale  or  oonTeyMioe  is  by  that  seotioD  made  at 
act  of  bankraptoy  within  the  meaning  of  that  Aet,  it 
is  therefore  voi  l,  and  of  no  effrjct.  That  th%t  i<  ifj 
impossible  view  is  obvious,  because  although  a  mtu 
may  commit  an  act  of  bankruptcy  he  may  yet  n-  ver  bi 
adjadioated  bankropt;  and,  of  ooursa,  if  be  is  not,  ail 
this  talk  about  void  aiid  voidable  tranaaetiont  is  tMiida 
the  mark. 

Then  I  pass  ou  to  the  sections  which  hive  to 
considered  for  the  purpose  of  deciding  the  real  qu-^s- 
tion  now  raised — those  sectioDS  which  deal  with  th« 
disposition  of  the  property  of  a  mau  who  has 
committed  an  act  of  bankruptcy.  The  first  of  any 
im])ortaoce  is  soctiou  13.  which  embodies,  with  regard 
to  the  trustee  in  bankruptcy,  wliit  is  called  the  doc- 
trine of  "relation  back."  [His  lordship  read  the  ttc- 
tion.]  That  section  is  very  important.  There  is  no 
talk  in  it  about  "void"  and  "vjidtble."  Hath 
having  been  adjudicated  bankrupt  up  >u  a  petitiea 
[ir-— iitnl  nr;  tfic  1  it'i  of  his  b.-inkruptcy 

relates  hack  to  the  7tb  of  March,  1698.  tbe  date  of  the 
assignment  to  the  company,  if  that  assign raent  was, 
as  it  olearly  ia  teet  waa,  a  bandnlent  O0DV«|Mee 
within  the  meviHiv  of  the  fbnrth  eeotion  of  the  saa* 
Act.  which  T  h<ive  niready  read.  Now  we  are  getting 
on  to  ground  where  it  becomes  importaat  to  spetk  of 
void  and  voidable  dealings.  What  is  the  effect  of  this 
relation  bank  P  Ita  effect  is  to  be  gathered  from  sec- 
tion 44,  whioh  vesta  in  the  trustee  in  bankruptcy  all 
the  assets  of  the  bankrupt.    FHis  lordship  read  it.l 

Now  we  have  to  consider  this  question ;  What  i« 
tbe  position  of  a  trustee  in  bankruptcy  who  fiud<  tb;**. 
Uiere  has  been  a  fraudulent  oonveyanoe  which  has 
been  an  aot  of  bankruptcy,  and  who  electa  to  treat 
that  as  an  act  of  bankru]itcy,  and  to  upset  it  ?  It 
appears  to  me  that  absolutely  no  answer  at  all  can  be 
made  to  his  claim  to  do  so.  There  are,  as  we  know, 
certain  provisions  iu  tbe  Baokniptcy  Act,  as  to 

protected  transactions,  and,  of  coarse,  if  thia  trani- 
action  is  protected  by  those  provisions,  thatmafessia 
bankruptcy  cannot  impugn  it.  But,  so  far  as  I  have 
yet  gone,  th>-re  is  nothing  whiuh  points  to  any 
dilHculty  at  all  in  the  way  of  tbe  trustee's  applica- 
tion. Hirth's  tmitae  in  hankruptoy  daisis 
uroperty.  Tha  ooaveyanoe,  whioh  waa  an  act  oi 
bankmptoy,  was  avoided  by  section  4S  of  tha  Bsak- 
ruptcy  Act,  1883,  as  from  itn  date,  being  overrea.-hed 
by  the  bankruptcy  petition.  So  far  there  is  ao  difliet- 
euce  between  the  view  wo  are  now  taking  and  tht 
view  tdun  by  the  learned  jodga  in  the  court  below. 

But  we  have  now  to  oonaiaer  the  effisct  upon  the 
trustee's  rights  nf  thti  winding-up  of  the  company. 
Supposing  this  company  were  a  person  and  no:  » 
corporation,  what  effect  could  that  person's  bsiui- 
ruptoy  have  upon  the  trustee's  rights  'f  None.  Wbit 
emot,  then,  has  tiie  winding-up  of  the  oompany  ?  It 
appears  to  me  that  it  has  simply  none  at  all,  and  for 
this  reason  ;  .the  provisioas  in  the  Companies  Act, 
IsGU,  wliich  prevent  any  alteration  in  tho  statu*  of 
hankru]>t  companies  have  no  bearing  at  all  on  men 
outsiders,  and  Ilirth's  trustee  in  bankruptcy  is  an 
outsider.  There  is  no  provision  iu  the  Gbmpaaiei 
Acts  which  prevents  tbe  claim  of  tho  trustee  Mtag 
[.rosecuted  against  the  liquidator,  i  vO'  ji'  -■  tiooi^j 
and  .S7,  which  enact  that  aftur  tbe  presentation  of  a 
winding-up  petition  actions,  suits,  and  prooeedofl 
mu  be  xeatrained;  and  that  after  a  windiagHqi 
Order  no  action,  suit,  or  proceeding  diall  be  pnK 
ceeded  with  or  commenced.  5Ir.  Herbert  Heed 
Btid  that  tbe  winding-up  resolution  alters  the  right* 
of  the  creditors  b/  making  them  liable  to  hm 
their  aotiona  atopped,  and  tint  the  ocedilooi,  hafiag 
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bid  their  right*  altered  so  tb»t  that  uiay  be 
done,  oaght  to  1m  lr»atod  as  htmg,  in  <%  aenae, 
Kcnred  creditors,  ard  as  having  preferential  claims. 
That  argnment  woald  be  all  vtry  well  !f  the  title  of 
the  trustee  in  t  Hiikf  ujvti  v  could  lif  treated  hs 
accruiog  only  wbi-ii  he  gave  uuUce  of  bis  iutttuttuu 
to  inp«-ttch  the  transaction.  In  short,  the  argument 
■if  ht  be  good  a»  against  anybody  mcefi  •  trustee  in 
Mwniptcy,  whose  title  r^Iatfs  haA  to  the  oom- 
mrncement  of  the  bankruptcy.  That  "  relation 
back "  is  peculiar  to  bankruptcy,  ajid  it  is  because 
the  jirojierty  is  tLe  truH'ec'H  hs  Irmu  an  autt-rior  date 
that  no  valid  title  can  be  acquired  against  hitu  in  the 
wiodiog^ltp,  and  tbnt  be  can  upset  all  those  trans- 
scfioM  upon  whicb  Mr.  Beod  relied  as  an  answer  to 
Ui  dain.  That  li  the  only  pnhit  wldeh  haa  pretrated 
snv  difficulty,  but  I  think  I  have  shown  how  the 
liiiguH^'f  of  sections  l.J  inui  N  of  the  Bankruptcy 
Act,  ^^S,■i,  coiieliidps  the  matter.  There  is  really  no 
difficulty  when  you  uudenstacd  the  qaestiOD  and 
tbe  tections  of  the  Bankruptcy  Act. 

The  appeal  moit  therei(u«  be  allowed,  and  an  order 
Bttt  be  made  for  (he  banding'  over  by  the  liquidator 
"-•f  the  ass<  f  in  his  hHn(!s  to  llirtli's  trusfW!  iu  bniilc- 
ruptcy.  The  liquiil^itor  will  be  allowed  any  costa  lie 
jiroperly  iuciirretl  in  getting  in  the  ti«Rets ;  but  I 
«io  not  8uppo»e  be  will  expect  any  costs  of  theee 
proceedings.  We  shall  not  make  him  pay  any  costs. 
Oa  traatce  in  bankmptay  will  get  hi*  ooete  out  of 
tta  lanti  itban  be  reoavee  tbem. 


JklOBT,  Li  J. — I  am  entirely  of  the  lame  opinion, 
nd  1  shall  deal  only  with  that  part  of  the  case 
where  we  differ  from  Wright,  J.   The  learned  judge 

he]'l  tbnt  the  mere  commencement  of  the  winding  up 
14  an  absolute  bar  to  the  recovery  of  the  property 
«hich  bt^  longed  to  the  bankrupt,  and  which  has  been 
tzknsferred  to  the  company  by  a  tnUMler  constituting 
IB  act  of  bankruptcy.  If  thi^  dflcieion  stood  it 
would  place  in  the  hands  of  persons  who  wish  to 
aroid  payment  of  their  debts  a  very  simple 
ui.icLinpry  by  which  they  coulu,  to  a  very  largo 
«xt«&t  indeed,  avoid  such  payment.  All  that  such 
persons  would  have  to  do  would  be  to  form  a  bubble 
oeapo^j,  and  to  wait  until  they  aaw  whether  their 
eMOttora  (or  tiia  troatee  in  baiuiniptor»  as  in  this 
eaae)  were  going  to  take  proceedings  to  recover  the 
property  which  manifestly  belongs  to  them  and  not 
to  the  company.  If  thy  ere  litors  1  '  ike  such  pro- 
ceedings, then  the  conijiany  wuulil  >i  resolution 
for  winding  up,  and  from  tliitt  time  forth  that 
property,  wbioh  belonged  in  every  way  to  the  bank- 
xnjft,  tiw  promoter  of  the  company,  would  be  beyond 
tu  reach  of  his  credit  irs. 
I  Bgrec  thiit  Die  Hp{  "»1  ought  to  be  allowed. 

Vacgu.v^-  >ViLLiA.M:s,  L.J. — I  am  of  the  same 
opmioo,  and  I  want  only  to  ooneet «  miilnlm  which 
1  made  myself  in  the  coarse  of  the  argument  to- day. 

When  the  ta»e  of  Iu  re  f 'arty.  Ex  partt  •/f,/^"  V.  wus 
tir»t  mentioned  I  ba«l  not  the  report  before  uie,  and  I 
tbrjiight  I  h(ul  in  that  case  made  au  order  preseiviug 
the  rights  of  the  Ixmi  jvU  oceditors  of  the  com|)any 
upon  the  basis  that  they  had  acquired  certain  rights 
as  members  of  the  coivpany,  and  that  the  property 
paaeed,  subject  to  their  rights,  to  the  trustee  in  bank- 
ruptcy. The  OC)):i|  '  '  i'lg  in  liijuidiitioii,  and  the 
creditors  of  the  company  having  gut  right-s  iii  this 
nature  of  a  charge  by  reason  of  the  appointment  of 
a  hquidator.  On  loddng  at  the  osee  1  see  that  that  was 
not  so ;  and  I  aee  that  tbe  groand  on  whieb  I  decided 
that  case  cannot,  since  SaUvmoti  v.  Salomon  <k  Co.,  1j« 
supported.  That  is  to  say,  when  I  decided  Bro-h  rii) 
V.  Salvmt'ti,  before  it  weiit  to  the  Huiife  of  Lordm  tis 
isalomoH  y,  Saivmvu,  1  treated  the  trader  who  had 
1  ttii  eoantpiiiy  for  tb*  pmpoM  «f  oMtyiDig  on 


his  business  aa  the  priucipal  and  the  company  as  the 
agent.  I  was  of  opinion,  when  I  decided  In  re  Carey, 
that  the  credit*  rs  uf  the  bankrupt  could  not  stand  in 
any  beit*>r  position  than  their  bankrupt,  and  that, 
therefor",  tli'  ](  l  ition  of  prineipttl  and  ngent  existing 
between  the  trader  anrl  the  coiupauy,  and  the  tradf-r 
being  b  Mind  to  iudemuify  bin  agent  against  liabilities 
incurred  by  his  agent  at  bis  direotion,  that  ga^e  the 
orediton  of  the  agent  priority.  Of  eoaiM,  limM  Cht 
decision  in  SaUmmn  t.  SalomoH,  eaunotboM^ 
ported. 

I  really  have  nothing  to  add  to  the  exhaus(ivH 
judgmeots  already  delivered  by  the  other  members  of 
theoonrt.  But  I'do  wish  to  say  that  on  the  facts  of 
thia  flHO  I  should  mjreelf  have  been  perfectly  pro- 
pared  to  bold  ibat  on  (be  7tb  of  Wamt,  1898,  the 
date  of  the  conveyance  of  this  property  to  the  com - 
}]any,  the  company,  by  its  skgnnt,  the  managing 
director  (Ilirth  himself),  had  no' ice  of  the  true  iiii'.ure 
uf  tbu  trnusttutiou,  so  as  to  bring  the  company  itself 
within  operation  of  the  statute  of  EUnbeitti,  and  that 
it  has  further  bad  full  notice  for  the  purpose  either  of 
preventing  the  company  taking  advantage  of  the  pro- 
tective sections  of  tiie  Bankruptcy  Art,  or  of  provetit- 
itig  the  company  from  in  any  way  sucuesafully 
cki  ming  the  positiaii  oi  m  bond  fm  pwohaser  without 
notice. 

Afipeal  allouxtl. 

Soliciton,  SugiM  4i  Barfurd ;  Firth  A  €b. 


18. 


From  Q.  B.  Div.  \ 
(A.  L.  Smith,  Chitty,  I  i 
•ad  OoUins,  L.JJ.)  3 

Nbwbv  v.  Eckersley.  («.) 

Landlord  and  tenaut — AgricuUurai  hMin<j — Com/ieasa- 
tion  far  improvemenU — SpetinI  burgain — AyrictMunU 

Hvhlivtjs  Arf,  iss:]  MO     47  Via.  <:  Gl),  •«.  57. 

By  an  at/nrmeut  !■■  fu---  u  the  Uiiaui  oj  a  farm  nul  !nn 
lanmi/rti  it  wu  «yr"d  t'fit  the  (eaaitf  thotdd  unit  the 
farm  on  a  day  named  within  tbf  ipaa  a/  two  month*, 
aud  that,  iu  cmuideraiim  thrrmf,  the  landtcrd  thtmld 

jmy  him  reatouahh  comjieiiMtivu  in  re«i>rct  of  certain 
unexhausted  improi^meiits  iiiidrr  fuiir  hrada,  one  of  them 
being  a  mattti-  jVir  < nmfiensalinu  under  thr  .['irtmlinral 
Uoldimjt  Act,  itif>3,  tht  other  three  lieiiij  outside  the  Act. 

Held,  that,  notwithntaiidinij  niiythiny  contaiwd  in  the 
AgricuUural  OUdingt  Ad,  twch  agrcemettt  wa4  valid, 
and  the  tenant  might  maintain  an  action  againtt  the 
landlord  to  recover  comjiensation  thereunder. 

Appfal  from  the  judgment  of  Lawtanor,  J.,  at  the 
trial  of  the  action  with  a  jury  at  Leeds  Asdzes. 

The  action  was  brought  by  the  outgoing  tenant  of 
a  farm  against  his  landlord  to  recover  comi>ensation 
in  reiifX'Ct  of  certain  unexb^uated  im|IKOTOmenti  Undiflr 
the  following  circumstances : 

The  pUdBtiff  was  the  bolder  of  a  fsim  on  a  tenancy 
from  year  to  yaar  doteroiinable  by  lix  raoDtbs'  notioa 
under  a  lease  dated  tha  !!9tb  of  A|»a,  1880. 

On  the  17th  of  December,  I'^'Hi,  it  was  orally  agreed 
between  the  piirties  tbiit  the  pbiintiiV  should  give  up 
possession  of  the  farru  on  the  'Jiid  of  February,  1S",)7, 
and  should  roeeive  from  the  defendant  ruattonable 
compensation  in  respect  of  certain  unexhausted  improve- 
mfnta—viz. :  (1)  Purchase  of  feeding  stuff  consumed 
on  the  holding ;  (2)  value  of  bayleft  on  the  bddfng; 
(3}  ii  new  floor tf) II  barn  ;  '  I)  cost  of  in ;iri tiring ei^'ht  acres, 
Thcamonnt  of  the  comji -nsjitiiiTi  was  to  be  tixed  t>y  two 

{a.)  Keported  by  F.  G.  llucKEU,  Es'^.,  Barrister* 
at>Law. 
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I,  and  two  refereM  wcra  Mwordingly  appointed 
for  the  purpose.    In  pursaanoe  of  this  agreement  the 
plaiotifT  (juitted  the  firm  on  the  2ntl  of  Fobru^iry.  In 
the  couT8«  of  uarr»'8pondeno«  which  foUoweJ  betweoo 
the  parties,  the  defendant  raised  the  point  that  the 
plaintiff  had  not  giveo  notioe  of  hii  intention  to  olaim 
compqn— tion  two  months  before  the  determination 
of  tho  tcnmicy  under  section  7  of  Ihe  Agricultural 
Holdiugs  Act,        ;  but  he  waived  the  objection  ou 
condition  that  the  Taluors  should  also  fix  the  amount 
of  dilaptdationa  for  wbioh  the  plaintiff  was  liable  to 
Mm.   Tbevnlnere  met  snd  agreed  upon  the  amouut 
of  comppusatifiii  payable  by  the  deffruiuit  as  fallows — 
viz.  :  lor  piircbHsn  of  feo  ling  fitutY  consuniod  on  the 
holdinjj,  £1'J0  U*s.  Sd. ;  for  hay  Irft,  i'13  Is.;  for  now 
floor  to  barn,  £1  as,;  and  for  cost  of  miuariog,  £4. 
They  could  not.  however,  agree  on  tht^  question  of 
dilapidations,  and  consequently  tbey  did  not  make 
any  award ;  neither  did  they  appoint  an  umpire  in 
accordance  with  tho  proristons  of  section  '.I  of  t)u« 
Agricultural  Holdings  Act,    The  defendant  having 
refused  to  pay  compeosatioili  the  plaintiff  b  ou^h'. 
this  aAiion  to  eaforoe  the  einMment  entered  iuti 
hetwfon  the  parties,  and  he  dained  compensation  as 
fixed  hy  th"  roferoei*    The  defendant  countf^alai  iu' 1 
for  dilajjiOatioDS.      At  ihti  trial,  the  jury  having 
returned  s  verdict  for  tbo  plaintiff  in  rerpect  of  bis 
olaim,  the  defendant  took  the  objection  that  the  action 
waa  not  maintaioable,  and  that  the  plaiotilTa  proper 
course  wdM  f  J  I  rojeed  in  accordance  with  tbo  pro- 
visiotis  cou tamed  in  the  Agricultural  Holdingn  Act. 
Iiawrance,  J.,  gave  judgni^-nt  for  the  plitintiff  on  the 
claim,  but  sti^ed  execution,  saying  that  the  parties 
might  fettle  Dotwe<>n  Ihemielvee  the  amount  of  the 
dd8pida1ioD.«,  and  that  that  snm  s^'  i:l  i  },r  hductel 
from  the  amouut   of   the  plaiutiti  a  claim.  The 
deiokdaiit  appealed. 

.t.  '!'.  r.uo  rence,  Q.C.,  taid  It.  A.  Si. >■■' .  for  the 
deff-ndant. — The  High  Court  is  not  the  proper 
tribanal  to  determine  this  matter.  The  plaiotiff's 
only  remedy  is  to  follow  the  procedure  provided  by 
the  Agricultvral  Holdings  Aet.  The  flrst  and  prin- 
cipal item  in  respect  of  whxc;h  he  cUiiui  compensation 
— viz.,  purchase  of  fiuuiiig  iitufl',  is  an  improvement 
to  which  the  Act  applies :  see  First  Schedule,  Part 
III.  Bection  67  says  that  "a  tenant  shall  not  be 
CDlitlrd  fo  daim  oompnisation  hf  oastom  or  othn** 
■wise  than  in  minncr  authori/  d  by  this  .\ct  in 
leeptctuf  any  iniproveinent  for  wLi<  b  lie  is  entitled 
to  oompeusatiuu  under  or  iu  jnirMiauce  of  this  Act." 

The  iffect  of  that  section  is  to  iaralidate  bargaiiis 
ittdi  88  that  made  in  (he  present 


Cyril  Dodi,  Q.C.,  and  <7.  J,  ffonfts,  for  the pl*ai' 
tiff,  were  not  called  upon  to  argue. 

A.  L.  Rmi  i  i!,  L.J  -  This  is  an  action  by  the  out- 
going tenant  ot  a  farm  H>;ainst  his  landlord  to  enforce 
a  bargain  that  if  the  tenant  weut  out  of  jiosa!  H«ir)n 
before  the  ex(iration  of  hU  tenancy  the  landlord 
would  pay  him  reasonable  compensation  to  he  aettled 
by  two  valuers  for  usexhausted  improvements  under 
four  heads,  one  of  them  b«ing  a  mutter  for  compensa- 
tion nnder  the  AgricuUnral  Holdings  Act,  the  other 
three  being  matters  outaide  the  A<;t.  The  defendant 
■aTS  tiiatraa  plaintiff  cannot  briog  this  action  because 
the  maldng  of  sncb  a  bargmn  is  prohilntod  by  the 
Agricultural  Holdioge  Aet  The  qtintion  is  whether 
by  that  Act  a  landlord  and  teiKint  hti'  }iriilub:tfd 
from  bargaining  with  one  another  as  to  the  terms  ou 
which  the  tMiant  should  go  out  with  regard  to  pay- 
ment of  oomponsationfur  oaexhatisted  improvements. 
No  doabt  an  Act  of  Parliament  may  contain  an 
express  prohibition  Hgain-it  contracting  out,  as  was  in 
fact  dont  iq  the  Ground  *lame  A".t,   It^,  s.  3. 


But  I  cannot  find  any  snob  pcohifattiaa  la  Km 
Agrienltnral  Holdings  Act,  and  faersCon  it  sssas  to 

me  that  this  bargain  was  a  good  bargain.  It  ii  uf^aii 
that  seotion  51  contains  such  a  ]>rohibiti3ii.  Tail 
section  Hya  that  "a  tenant  shall  not  be  entitled 
to  ohum  oQimpeiMstion  bv  oastom  or  othsroiM 
than  in  manner  anthorised  ny  this  Aet  in  rsspestof 
any  improvement  for  which  he  is  entitled  to  cotnp'u- 
sation  under  or  in  pursuance  of  this  Act."   S^jotiou  I 
gives  an  outgoing  tenant  a  general  right  t  o  compeosi' 
tion  in  respect  of  certain  class  as  of  improvsmsots, 
seotion  7  leqnires  that  a  tenant  eknoing  ompjait* 
tion  under  the  Act  shall  give  two  month?'  notici  of  hi» 
claim,  and  succeeding  8e<-tions  deal  with  the  settlioit 
of  claims  for  compensation  und  r  Ih-  Act.    I  think 
that  section  57  ought  to  be  cwstrue  1  as  applyiog  only 
to  a  tenant  claiming  compensation  under  the  Act, 
and  as  meaning  that  such  a  tenant  shall  natclaia 
otherwise  than  in  matinAr  authorize)  by  the  k.t. 
Here  the  plaintitV  iLic,^  nut  claim  uu'l-r  'he  A';t,  f:-r 
he  claims  iu  respect    of  matters  wbiuh  are  not 
mentioned  iutHe  Act.    I  am  therefonof  c^aioBibt 
the  appeal  should  b^  dismisse  L 

CiiiTTY,  L.J.— It  is  said  on  the  part  of  tlM 
defendant  th%t  this  bargain  was  void  by  reawn  of  ths 
AgriculturAl  Holiin^s  Act.  I  am  of  ojvnion  that  it 
waa  a  perfectly  valid  btrgHio,  for  the  Act  doss  not 
prevent  pers  jus  contrictirijj  theimolves  out  of  the 
Act  if  they  think  tit.  The  bargain  wsi  for  pay  mat 
of  compensation  in  respect  of  four  matt  rj,  throe  of 
which  are  without  the  Act.  and  only  one  withia  ik 
Again,  the  bargain  itself  was  soch  that  it  was  iis> 

eossible  for  the  tenant  to  frive  two  months'  notice  of 
is  intention  to  olaim,  and  for  want  of  such  notto«h« 
had  no  power  to  claim  for  ooapensation  under  th« 
Act.  In  my  t^oioa  then  wu  to  this  osss  as  i 
reference  tmder  the  Act  alL  I  aftae  that  seattoa 
ol  appnios  only  where  a  teoaaft  u  daimiag  «mi« 
peusatiou  under  the  Act. 

Collins,  L.J. —The  defendant's  contention  isttst 
this  agreement  cannot  be  enforc*  1  '  y  n  fi  j;;.  bacuue 
tbo  Agricultural  Holdings  Act  provides  a  lufficitBt 
remedv,  and  that  no  agreement  can  qualify  a  ri^ 
given  by  the  Aet.  I  do  not  think  that  the  qessMB 
of  contracting  ont  arises  here  at  all ;  for  thi«  is  nrt  s 
case  of  contracting  out  of  ths  Act.  Tbe  t^«atii> 
this  case  had  no  right  to  compensation  under  tbe  Act, 
became  he  had  not  given  notice  as  nn^uired  b; 
sectii^n  7.  The  position  waa  this :  the  landlocd  ooold 
not  call  upon  the  tenant  to  torn  out  ott  the  Sodol 
February,  and  tlic  t  r  unt  had  no  rig:bt  to  com- 
pensation if  he  was  to  turn  out  on  the  2oi 
of  February,  for  it  was  impossible  that  h« 
oonld  give  two  months'  notioe  of  his  iutantioii  to 
make  a  elaim.  8  j  th^y  entered  into  a  bargain  thst 
if  the  tenant  turned  out  on  that  day  he  ehould,  is 
oonsideiation  thereof,  receive  certain  compen»4tioa 
for  improvements.  The  tenant,  not  haviug  any  exist- 
ing rigbt,  bargained  for  a  new  and  distinct  right.  1 
agree  that  that  bargun  was  not  tendered  inralidhf 
section  57.  The  cltim  in  the  action  is  founded  W 
that  bargain,  and  not  on  tiie  statute :  and  I  thiak  tts 
plaintiff  It  entitied  to  soccead. 

Appeai  di$mitted. 

Solicitors  for  the  plaintil^  WmUijf      JTefscy,  te 

//.  A.  VhU'l,  Leeds. 

Hoiicitors  for  the  defendant,  'J'horowgtn)d,  Tabor,  i 
Ilardeattkt  tor  Bmdf  Ihrwidtf  A  Itnkt,  Loads. 
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CA,  Katu  Tiudsqvb  Co.  (L>u.}  ( Afflts.)  v.  OoianwioraiM  or  Imuiwo  Bsmnn (Bism.)  0.  k. 


Bee.  8,  'J. 


From  Q.  B.  Div.  \ 
(A.  L.  Smith,  Rigby,  and  [ 
Collins,  L.JJ.)    .  ) 

Vaticvax.  TsLsraoint  Co.  (Luorss)  (Jppellantt) 
t.  Tbe  Commivsionkbs  of  Ikiamd  BsTKirDa 

(Ilnj/ondnA},  (a.) 

IttauH  rertnut— Stamp  duty — Agnemnt  i»  eontidtra- 
tioH  </  jixtd  annual  pat/mentt — **  Bond,  conlntcf,  or 

iuitrinneitt,  hrivy  the  «ii/v  or  pn'nrifHtl  or  primnri/ 
UfuriUj"— Stamp  Jet,  1891  (54  A  oo  Vict.  c.  39), 
Fint  Schtdute. 

an  agrtemeni  in  writt'ng,  nr>t  under  tnd,  on«  S.  R. 
wpttd  to  pay  a  telephone  o  iiq^ini^  th«  turn  nf  £12  ptr 

annum  for  tht  tw  o/  a  ttlephone  wire  and  apjwiratus 
sr/ii'cA  the  rompnny  %mi  to  affix  to  hit  houte.  The  rmt 
mil  ti,  I.'  jni,iil'i''  tvrij  f/"ir  lu  mhnifi',  mid  rithir  /■urti/ 
might  put  an  end  to  the  aijretment  by  giving  the  oilitr 
party  three  months'  notice. 

BMtUtai  thit  inttrnment  wa$  liabU  to  on  ad  Talorem 
iaiff  tmier  the  head  *'  Bond,  Covenani,  or  Inttfomtnt  of 
«wy  hind  whatsoever"  in  the  first  achednlr  ttt  the  Sttimp 
Act,  1891,  CM  being  "  the  only  or  principal  or  primary 
t«urity  f  r  ainj  .   .   .  c/r  aiiiM      iBOIMy  Ol  llatM 

p*ri<idt  for  an  indefinite  period.'* 

Jonfs  V.  Commissioners  of  Inland  IitTMUi0»  43 
W.R.  318,  [1895;;  1  fi.  JL  4?<1,     /  )  . -y  J. 

Thia  was  an  appeal  by  the  Xutioual  Telephone  Co. 
from  the  judgment  of  QrHtithtuu  and  Chaun»^ll,  JJ., 
nttxng  as  a  Divisional  Court,  upon  a  case  stated  by 
the  Commissioners  of  Inland  lievenue  pursuant  to 
Mdion  13  of  the  Stamp  Act,  1691  (54  &  w  Vict.  o. 
9).  An  tnatntnimt.  of  which  th«  fol]o«ia|f  ii  a 
copy,  was  presented  by  the  Nationnl  Telephone  Co. 
for  the  ojiiiiioii  of  the  eommifsioners  as  to  what 
itamp  duly  it  was  chargeable  with:  "The  !*tli  of 
March,  l^>^ti.  The  uiidert»igoed  ber«iby  agrees  with 
tbe  South  of  England  Telephone  Co.  (Limited)," 
(whoM  boiiiKss  the  appellaata  in  tbiacaae,  aabaequent 
to  the  above  date,  porcbaaed)  "  anbject  to  above  con- 
dHxms.to  pay  them  the  aomof  £12  per  annum  yearly 
in  adTBsce,  the  first  payment  to  be  made  on  the  first 
ddV  ui  thn  :ii  irii'ti  'ucct eding  that  in  whioh  the  wire 
and  apparatus  arc  tixed  au  the  premises  of  the  uuder- 
rigmd,  and  each  subsequent  payment  to  bo  made  on 
the  oorrenpoiidiog  day  in  each  and  every  following 

J ear,  for  foe  oae  of  a  private  wire  between  No.  150, 
lorth-atrcet  and  the  South  of  England  Telajphoae 
Co.*!  local  ezcbaoge  system  in  Brighton.  Either  the 
company  cr  the  le^itee  may  put  an  tud  to  this  agree- 
ment by  giviug  tu  the  other  three  calendar  montht' 
notice  in  writing  expiring  on  the  day  previous  to  tin 
rent  beioj;  Axic  in  any  yeiir.  No  verbal  oottoe  can  bo 
reoognizeil.  Signature  of  rttltor  (alglMd}  Samuel 
Sidley.  K.B.— All  ventaia  •»  payable  yearly  in 
advance,  and  the  first  vf«r*8  rent  Mcomea  doe  on  the 
first  day  of  the  month  Buececding  that  in  which  the 
wire  and  apparatus  lire  fixed  ou  the  preniises  of  the 
renter." 

The  conimissionera  were  of  opinion  that  the  instru- 
ment was  the  only  or  principal  or  primary  security 
for  tbe  nun  of  £12  payable  aanually  for  an  indefinite 
period,  that  nteh  «nm  was  nrither  intereat  for  any 

f  riLcipal  sum  stcurtd  by  a  duly  stauiptd  itistnitnenl, 
Ecr  reiit  rtiervcd  by  a  lease  or  tack,  and  that  the 
icatrunifot  was  chargeable  with  stamp  duty  under 
tbe  head  "  Bond,  Covenant,  or  Instrument  of  any 
kind  wbatfoever  "  in  the  first  ichednlo  to  the  Stamp 
1881,  vith  tbe  doiy  of  7*.  fld..  beia^  the  ad 
em  diilj  of  21.  fid.  lor  every  £S,  and  alio  any 
'  pvt  id£5  «t^b»  £12,  the  ram  anniMDy 

(«.}  Sepocled  hjS.  G.  Si  illweu^  Bu^^  Boiriater- 

at-Law. 


puyableby  the  renter  to  the  t('Uj)hone  coinjiany.  They 
uHso.ssed  the  duty  thereon  accordingly,  and  the  instru- 
ment was  stamped  tu  conf  irniity  with  tbe  afsesiimeut. 
The  questions  for  the  court  were  (I)  whether  tbe 
inatromeat  wae  chargeable  with  the  dutiy  of  7a.  Qd. . 
in  aoeordanon  with  Uie  aaaMeaieikt  of  the  ooaimii> 
Mnnern ;  (2)  if  not,  with  whot  dnty  the  iutnuicnt 

was  chargeible. 

Crranthaui  and  Chaunell,  JJ.,  held  that  they  were 
bound  bv  tbo  decision  in  Jtniea  v.  ('omini$$ioneTs  of 
Inland  Be.mw.i-d  W.  R.  ill 8.  [1895]  1  Q.  B.  484, 
and  aocordingiy  affirmed  tbe  deoiaion  of  the  oom- 
misdonen. 

From  this  judgment  tbe  company  now  appealed. 

Awiith,  and  Jtotkill,  for  the  appellanta.-- 

This  instTameitt  is  not  oovnoil  hy  the  words  in  tiie 

Hchnlule  to  tbe  ^'':l^lp  Act,  I89f,  "bonri,  covenant, 
or  instrument  of  any  kind  whatsoever,  beiug  tbe  only 
or  principal  or  primary  ^ecu^ity  .  .  .  for  any 
sum  or  sums  of  money  at  stiiU^d  peiiods  .  .  .  fur 
any  indefinite  period."  In  order  to  come  under  those 
words  the  instrument  must  be  a  aecoritgr  to  pay 
money.  A  aecurity  is  aometbiog  additional  to  a 
promise  or  undertaking,  and  is  for  the  purpose  of 
making  the  jier  fornix  nee  more  certain.  It  implies  an 
entecedent  obligation.  The  present  ii  stnuncnt  can- 
not be  dtscnbed  us  such.  It  is  merely  an  agreement 
for  the  hire  and  use  of  certain  property  of  the  com- 
pany for  which  tbe  hirer  agrees  to  pay  rent.  An 
iDstrameni  which  does  nothing  more  than  create  a 
liability  is  not  a  security.  It  is  therefore  uot  a 
security  and  it  is  only  chnrgeable  with  a  stamp  duty 
of  Nixpence.  The  iliti^iii;  ni  Jows  v.  ' 'ummifMitm' rs 
of  Inland  Bevetiue  i%  wrong.  Also  in  that  case  the 
instrunent  was  under  aralt  ia  the  pveient  eaie  it 
is  not. 

Coanael  alao  refened  to  Limimr  A^plinltr  Co. 
('oinmiesionert  of  Inland  Bevmuet  20  W.  B.  610.  L.  R. 
7  Er.  211;  Than,'i  Connervab/rt  V.  Commiinoners  of 

I.daud  Ileveiiw,  3 J  W .  R.  274,  Q.  B.  D.  279; 
Ctiffurd  V.  Commistioiiere  of  lulund  Jlevenue,  4<i  W.  B. 
14,  C1896}2  a  B.  167. 

."^'(V  /.',  /.'.  I'iiihiy,  S.C.  [I><ui  ■  rl<  with  him),  foi 
tbe  Crowu. — The  word  "security"  m  the  clause  in 
question  was  intended  to  include  an  instrument 
vreating  a  liability  as  in  t)  is  case  ;  it  was  not  intended 
to  apply  only  to  documents  creating  a  collateral 
liability.  It  is  immaterial  whether  tbe  instrument  ia 
under  hand  or  under  seal.  This  was  a  contraot' 
creating  a  liability  lo  pay,  an  I  the  instrument  itself 
wan  the  only  security  for  the  paym^t ;  it  was  there- 
fore a  **  security  "  within  the  meaning  of  the  danee' 
in  the  first  schedule. 

They  cited  the  following  cases:  Matheaon  v.  Hofn,  2 
H.  L.  Cas.  286;  Jdum^  v.  Morgan,  12  L.  B.  Ir.  1. 
31  W.  R.  Dig.  190  ;  Mer^y  D»k$  aud  Harbour  Hoard 
V.  <''i:iiiiii-«iontr»  of  Iid<ind  Ilevtnue,  [1S!)71  J  Q.  B. 
316.  4(i  W.  E.  Dig.  74  ;  iiuardiantof  ll,c  I'wr  of  IVeti 
Bam  Union  r.  Oven$,  21  W.  B.  143,  L.  B.  8  Ehu  37. 

A.  L.  Smith.  L.J. — I  am  of  opinion  that  this 
appeal  fails.  The  question  wo  have  got  to  decide  ia 
what  is  the  meaning  of  the  word  "  security  "  in  the 
Stamp  Act,  1891,  not  what  ia  ita  meaning  ia  ordioaij 
parlance ;  and  it  aeema  to  me  tiaat  when  tbis  Aet  n 
luoked  at  wo  find  the  word  **Meaiitiy**  U  fairly 

detined  by  tbe  Act  itiself. 

In  the  lirst  schedtde  to  the  Act  we  liiid,  fir^^t  of  all, 
that  an  "  agreement  or  any  memorandum  of  an 
agreement  made  in  England  or  Ireland  under  hand 
only,  or  made  in  Scotland  without  any  clause  of 
re£i»lration,  and  not  othwnice  specifically  charged 
with  iiuy  duty,  whelhrr  tin?  .'■muebe  only  i. vntei-.L"  i  f  a 
ocntract,  or  obligatory  upon  the  patties  from  its  bting. 
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a  wiitt«u  instrument/'  sball  have  a  sixpenny  etamp. 
Those  words,  "  not  otherwise  specifically  charged 
with  any  duty,"  brine;  to  ths  next  paaaage  in  tluB 
■chedule  which  we  hsrsto  oonttras^-iuiiinely,  **1)ond.*' 

"We  thero  find  tlmt  a  "bon(1,  coTaoast,  or  instriimont 
of  any  kiud  whiitBo<iver  .  .  .  being  the  only 
•ecurity  for  wiy  gum  or  sutus  of  money  at  stated 
periods  ...  for  any  indefinite  period,"  is  to  have 
an  ad  ifdlorem  stamp. 

Now  then,  I  wiU  take  "  bond."  Firat  of  all  a  bond 
l^en  to  secare  payment  of  money.  I  should  say  it 
IS  a  "security,"  A  bond  is  a  "sfcurity,  "  und  there- 
fore that  would  cloHrly  come  within  this  sohvdole. 

Next,  a  **  covenant."  That  olosrly  atan'ls  exactly 
ia  the  mom  poeition  a$  "  bond." 

Now  I  wift  take  the  third  (which  raises  tlie  question 
in  tllia  case),  "or  instniment  of  any  kiud  whatso* 
ever.**  That  covers  a  (.xjutract  in  writing.  A 
contract  In  writing  "  being  the  only  "  security  "  for 
Anj  enoi  or  nuBe  of  raoneir  at  stated  periods,"  for 
•B7  ioifrfttite  period,  is  to  have  a  3«.  Gd.  stamp  for 
every  £i  and  for  any  fractional  jiart  of  £5. 

I  cannot  sever  the  word  "instrument"  from  the 
words  "bond"  and  "covenant,"  and  "bond"  and 
"covenant "  appear  to  me  to  be  clearly  a  "  seoority  " 
willim  the  meaning  of  this  Act,  and  so  does  the 
*'  contract  in  writing,"  which  is  in  Uie  same  clause ; 
it  falls  within  the  same  category,  in  my  judsment.  an 
"  bond  "  and  "  covensnt" 

Then  it  is  argued  that  "  accority  "  only  wmfli 
•omething  "auxiliary"  to  an  obligation  which  luw 
gone  before,  therefore  tbis  simple  contrai  t  for  the 
payment  of  £12  a  year  iu  coLiflideratjou  ot  this 
telephone  being  put  up  at  Brighton  is  not 
"auxiliary"  to  any  other  obligation.  In  my  judg- 
ment that  is  a  wrong  reading  of  this  Stamp  Act. 
"  Seoori^  "  here  means  the  original  thin^  which  has 
been  given  for*  securing  the  paynipnt  of  luoupy ;  and 
if  that  is  so,  it  is  fortified  when  I  come  to  another 
part  of  this  schedule  a  little  later  on,  which  is  headed 
"Mortgsge,  bond,  debenture,  covenant  (except  a 
marketaUe  leonrity,  otherwise  speoiaUy  charged  with 
duty)  and  warrant  of  attorney  to  confess  and  enter 
up  judgment  (I)  being  Ih.  uly  or  principal  or 
primary  secmity  (other  than  an  equitable  mortgage)  ' 
for  the  payment  or  repayment  of  mooiiy  **  (in  eertain 
events)  wbioli  oairiea  an  ad  valorem  stamp. 

Now  we  see  the  meaning  of  the  word  "security  " 
there  [  "being  the  only  or  principal  or  primary 
security  ']  is  made  perfectly  clear  by  division  2 
under  the  saino  heading,  which  says  :  "  being  a 
ooliaterai  or  atixiJiary  or  additional  or  substituted 
security  "  which  is  to  bear  a  lowv  stamp  if 
the  original  "  security "  has  been  stamped  witn  an 
ad  vahrem  stamp.  It  seems  to  me,  therefore,  that 
upon  the  true  construction  of  this  statute,  a  contract 
in  writing,  whereby  an  obligation  is  undertakoa  to 
pay  a  certain  sum  of  money,  as  In  this  esse,  for  an 
••indefinite  period"  does  come  within  the  taxing 
dav'e  nnderthehead  "  Bond,  oovenunt ,  or  instrmneut 
ai  any  kiud  whatsoever." 

That  being,  in  my  opinion,  the  true  construction  of 
this  st4tate,  I  need  only  say  that  the  Limmrr 
AtphalU  mm  was  tightj^  decided,  and  I  also  think 
^t  the  easeof  Joiifs  V.  The  CummmwKrrs  of  lulnm/ 
Bivune,  which  Wiw  deLidt-d  by  niy  limthcrs  Wright 
and  Collins,  JJ.,  was  also  rightly  decided.  I  have 
read  the  judgment  of  those  two  learned  judges,  and 
I  agree  with  them  entirely.  For  these  reasons  I  think 
the  appeal  fails. 

RiOBT,  L.J. — I  agree.    I  think  there  cannot  be 
a  doubt  tha:  a  contract  in  writing  is  within  this  head 
of  the  section.   It  also  appears  to  me  clear  that  what  i 
«•  galled  fmaotX  sseoritwi  an  tscnrities  within  the  ' 


meaning  of  this  part  of  the  schedule  if  thtj  m 
created  bgr  bond  or  ooveoaiil.  I  oannot  distingwii 
this  esM  m  any  way  by  reason  of  the  fact  that  it  ii 
an  instrament  that  is  not  under  seil.   Tbe  phn« 

"  personal  security "  is  ulmo.st  a-s  coram  n  tt-,  "  resl 
security."  "  Keal  security  "  is  associated  nitk 
property,  but  "personal  security  means  soouiUflg 
which  has  no  property  at  the  back  of  it,  bntis  amm 
pecwmal  obligation.  I  also  a|;ree  in  the  visv  ^ 
this  applies  to  origiual  securities.  On  the  whole  I 
think  that  the  Liiunui-  A«ph'tltt  ca9e  and  Jona  r. 
Connitifttioners  of  Inland  llevenae  are  cases  which 
ought  not  to  interfere  with,  and  which  we  ooght  to 
afBnn  and  not  disaffirm. 

Coij.rjfS,  Ij,J. — I  aiu  of  the  same  oinoioo.  I 
conft3S4  that  I  was  startled  at  the  outset  of  (be  cm 
by  h«ariog  that  I  was  a  party  to  a  deddioo  «Udi 
did  not  on  its  pn'md  firii  atatement  commend  it»t If 
to  my  judgment,  but  now  that  I  have  heard  tfc; 
argument  and  have  had  the  opportunity  of  looking 
through  the  judgment  in  Jonts  v.  Vummiuioam  <■/ 
Inland  Rcvtntie,  I  cannot  any  escape  from  Ui« 
deoision.  I  have  nothing  farther  to  add  to  wbst  I 
said  in  the  ease  of  <7otiet  v.  Commissioner*  of  lulc^  i 
Revemie,  except  th»t  in  citing  the  ca«e  of  Taylor  v. 
Overseers  »/  P.  ndhton  (35  W.  R.  762,  19  Q.  B.  D.  l^], 
I  obvioujily  wa^  making  a  mistake  and  confoandisf 
it  with  the  ThamM  C'oimrvator*  v.  The  Commiuiomt 
a/  Fntand  Betmiue ;  all  that  I  said  there  bad  refneacs 
to  that  case  and  not  to  TayforT,  Oversetrs  o  f  PfihV.'^---. 
and  I  must  say  after  reading  it  again  I  think  the  ci^^ 
of  the  Tfuime*  Conservators  v.  Commissioners  of  Initvr 
Ramm  is  open  to  the  obiervAtions  whioh  I  ventond 
then  .to  msJo. 

Apftal  dimiutd* 

Solicitor  for  the  appellants,  W.  E.  L.  Gaine. 
Solicitor  for  the  Crown,  Solicitor    Inland  Bnmt, 


WtH  Gottd  of  f  iwtiii. 

Chan.  Div.  1  . 
Stiriing.J.i  ^f^'** 

OzvoKD  AKD  CSauuridgb  U.viV£R8rn&8  *w  QmoB 
Gill  &  Sons,  (o.) 

Practice  —  Parties  —  Joinder  of  plaintiffs — CUmm  </ 
action— M.  S.  tt,  mrd.  1^  r.  1. 

Under  ord.  16,  r.  1,  in  its  amfrid^d  form  now  in /«rre, 
persons  may  join  as  plaintijFi  whos^^  mitsts  of  (idH>A 
firiA^  (•nt  of  the  fiirrif  tirrifif  of  (ransacUontf  Wktft  S 
common  question  q/  law  or  fad  aritet. 

Stroud  V.  Lawson,  46  W.  R.  696,  [1898]  iQ.lLU, 

con9ii.hr  H. 

In  this  case  the  action  was  brought  by  the  Univ«- 
tity  of  Oxford  and  ttie  University  of  Cambridge, 
as  co-phrintiffs  seeking  to  restrain  the  def  nUuU 
from  sdHng,  adverttsing,  or  offering  for 

bocks  or  publications  as  boiuj?  or  bearing:  the  tit:' 
"The  Oxford  and  Cain b rid f^e  Publications,"  or  "Tte 
Oxford  and  Cambridge  Edition,"  and  from  usinjr 
the  names  "Oxford  and  Gainbndge,"  or  either  oi 
such  naniM  upon  or  in  oonneotlon  with  the  boob 
or  publif-ntinns  or  advertisement?  of  th>-  <L-f«nd»nt» 
in  such  a  luauuer  as  to  induce  the  holier  th«t  tte 
books  or  publications  of  the  defendants  were  pabUoa" 
tioDs  of  the  Universities  of  Oxford  and  Cambiidge  W 

(o.)  Reported  by  W.  Rcott  TnoMMOir,  Bsq.,  Bh- 
riatei- at- Law, 
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Hran  Court. 


tititer  of  ibem  or  emanated  from  the  preseee  o(  or 
mn  aiiilliorind  hy  fhe  mM  univeiaitiie*  or  cither  of 

The  plaintiffs,  by  their  st  ttLuient  of  claim,  allegetl, 
■moogst  other  tbiugs,  as  f^>l^,  v,> 

(1)  The  plaintiff*  carry  on  mu  extensive  aiid  prodto 
uieliiMfaww  ia  printing  and  publisbiog,  and  their 
ripeetbe  proaiea  known  iw  the  Oxford  University 
mn  and  the  Cambridge  UmTereity  Frees,  Mid  the 
vurks  emanating  from  their  s«|poctiv«  pVMiet,  luivo  • 
*orld-wide  reputation. 

(4)  There  are  certain  works,  incladiog  the  Revised 
Tenioa  of  the  Bible*  irritiah  are  joint  pnUiaatiQna  of 
ft*  Ozfoid  and  CaniliridgB  VmwmStyPnueg, 

[f)]  Durinjf  Ibe  year  1897  it  cime  to  tbe  uofifo  of 
(Le  pUiiititTs  iliMt  the  defendnDti  iiad  begun  to  publish 
tfxt-books  under  the  title  of  **  The  Oxford  and  Cam- 
bridge Prtn,"  and  were  adrartiaiog  the  aamo  nader 
fbat  title  in  the  Journai  Bdueation  and  the  Eduea- 
Uoiial  Time* ;  and  farther,  that  the  defendants  were 
■osing  the  arms  of  the  two  universitiee,  or  devices 
resembling  those  arms,  in  their  ftdTertllOaitllto  aiMl 
on  the  ooven  of  their  books. 

(7)  Tbe  plaintiffSi  objected  to  the  cue  of  the  afore- 
»aid  title  and  of  tbe  arms  of  the  iiniversities  by  the 
deienduuts  as  aforesaid,  and  after  some  correspoudence 
between  the  parties,  and  as  the  defendauts  would  not 
draist  from  the  wrongful  acts  »>mplaiu^d  of  by  tbe 
plaintiffs  as  aforeeaid,  an  action  was  commenced  by 
the  plaintiffs  against  the  defendants,  claiming  an 
isjanction  and  other  relief.  And  by  an  order  dated 
tie  3rd  of  May,  1S9S,  on  motion  by  the  plaintifiis  for 
an  interlocutory  injunction,  it  was  by  consent  ordered 
tbat  the  defendants,  their  eereants  and  agents,  should 
be  perpetually  reetttined  from  sellingp  odvertiBing, 
er  offering  for  sale  any  books  or  publieations  bearing 
tb»»  titlf  of  "The  Oxford  and  Cambridge  Press "  or 
••The  Oxford  Press"  or  "The  Cambridge  Press,"  or 
tbe  arms  of  the  Universities  of  Oxford  and  Osmbridge 
or  cither  of  the  said  nnimsitisSt  or  from  inasrtiDg  u 
adfortfiwmeiits  any  refareaee  to  the  Oxford  and 
'^  imbridge  Press  or  Presses,  or  either  of  them,  or  the 
ttrms  of  the  laid  universities  or  either  of  them  which 
Slight  induce  tbe  belief  that  the  books  or  j)ublication8 
of  the  defendants  were  publications  of  the  Universities 
of  Oxford  and  OMunrndge,  or  either  of  them,  or 
entanattd  from  (he  presses  of  the  said  universities  or 
eilhcr  of  them,  but  the  taid  order  waS  not  to  preclude 
the  de!  J  Il  ls  from  selling  any  bound  books  then  in 
stock  with  the  university  arms  thereon  not  infring- 
ing that  part  of  the  injunction  which  related  to  tho 
aee  of  the  title  "  The  Oxford  and  Cambtidge  Press," 
"Tbe  Oxford  Press,"  or  "  The  Cambridge  Press." 

Subsequt  ijtly  tu  'An;  date  of  the  ssid  order,  it 
was  brought  to  the  notice  of  the  plaintiffa  that  the 
dtfendants  had  commenced  to  advertue  their  publics - 
tienias  Oxford  and  CamlKid|;e  PubJioatioiis»" 
aod  had  also  oommoioed  sdRng  fheir  works  with  tibe 
li'l'  the  "  Oxford  and  Cambridge  Edition  "  thtreon, 
ana  were  using  the  words  "The  Oxford  and  Cam- 
bridge" in  connection  irith  tho.delendants*  BlUioal 
and  other  pnhlintionSa 

(9)  The  use  by  the  defendants  of  th«  titles  **The 
Oxford  and  Cambridge  Publications"  and  "The 
Oxford  aad  Cambridge  Edition,"  and  of  the  woriJs 
The  Oxford  and  Cambndgn  "  in  connection  with  the 
defsidanta'  Biblical  and  other  publications  is  calcu- 
lated to  deonve  and  to  induce  the  bdief  that  the 
bjokfl  or  publications  "f  the  defecdants  are  publica- 
tions of  the  Universities  of  Oxford  and  Cambridge, 
or  emanate  from  tbe  ]}refsi8  of  tho  said  universities, 
or  are  authorized  by  tho  said  universities  as  text' 


to  imore  the  plaintiffs  in  the  sale  of  educatioual 
and  KUioal  works  amaaating  from  their  lespectiTo 

presses. 

Tho  defendants  moved  that  all  cbums  by  the 
plaintiflfs  in  their  statement  of  cI  i'm:  l  i  luy  r<  liff  iu 
reepect  of  any  separate  cause  uf  action  iu  aithtt  of 
the  plaintiflk,  and  all  aUegalioas  in  auoh  statement  of 
claim  iu  support  of  any  such  separate  cause  of  action, 
might  be  struck  out,  and  that  the  action  and  the 
procco<liiigs  therein  might  be  confiiied  to  tlic  itllfged 
joint  cau80  of  action  of  the  plaiutiifa,  tuid  that  tho 
statement  of  claim  might  be  amended  accordingly  ; 
or,  in  the  alternative,  that  the  plaintiffi  might  be  i>ut 
to  their  election  Aether  tiiey  woold  prooeed  with 
their  alleged  joint  cause  of  action,  or  with  tbe 
alleged  separate  cause  of  action  of  one  of  thn  plain- 
tiffs, and  that  so  much  of  the  stetement  of  claim  as 
applied  to  any  jmnt  oanse  of  action  or  to  any  cause  of 
action  hj  the  other  ^hustiff  might  be  stmck  oat,  and 
"  claim  amended  accordingly. 


'!P  Thr  titles  adopted  by  the  defendants  ha  mrn- 
tk»iied  m  paragi»ph  8  hereof  are  calculated  seriously  ^ 


the 

}r.:„rf,.„^  Of  and  -1.  a  f!.  Terrell,  for  the  defdii- 
dams.  "it  is  iiupossiblrt  to  join  separate  causes  of 
action  with  joint  causes  of  action.  Hera  tbe  state- 
ment of  claim  allege)  that  the  plaintiffs  carry  on 
busineaa  at  their  respective  presses.  Two  people  do 
not  become  a  firm  merely  because  they  are  jointly 
interested  in  a  copyright.  The  pldntiift  do  not 
allege  that  they  trade  together  m  a  firm.  [-A  s, 
Q.C.— We  do  not  suggest  that  we  do.  Sxikliao, 
J.— If  either  A.  or  B.  oaa  bring  an  action,  why  may 
they  not  together  bring  an  action  F}  The  case  does 
not  fall  within  ord.  18.  r.  1,  or  ord.  18,  r.  1.  There 
is  no  cotinnon  question  of  law  or  of  fact  which  arises 
here:  8nmrthuaite  v.  Hannay.  43  W.  11.  [1894] 
A.  C.  494.  [Jmkin$,  Q.C— That  case  was  decided 
prior  to  the  alteration  of  ord.  16,  r.  1.1  Sen  also 
1\  A  0  Steam  Ifaviffatkn  Cb.  v.  Ttutu  Ktj'imn,  [1895] 
A.  C.  601.  44  W.  R.  Dig.  128;  Sn.lhr  v.  (fnut 
W'ratrrn  Rnibvnj,  43  W.  K.  .il,  [is'tti]  A  C.  450. 
Stroud  V.  Lawtnn,  46  W.  K.  fijfi,  [\SW]  2  (J.  R.  44. 
decided  after  the  amendment  uf  rule  1  of  or<ier  IG. 
shows  that  there  mast  still  be  •  oonunon  qneetion  of 
lavr  or  fact.  ITerP  there  is  no  common  question  of 
law.  [Stirijno,  J  — There  is  a  common  question  of 
fact,  whether  tho  defendants  have  pubUsb' d  tlio 
books  complained  of,  and  if  so,  what  is  tbe  t-tfeot  of 
such  publication  !"]  In  any  case  the  plaintiffs  are  u<»t 
entitled  to  an  injunction:  Cktrk  t.  Frtemant  U 

Beav.  112. 

They  alw  rafarfod  to  DriM^ier  t.  Witol,  poii 
p.  252. 

JtHkiMt  Q.C.,  and  Jr^ipen,  for  the  plaintifls,  were 
not  called  tipon. 

Btibumo,  J.  (after  stating  the  f  x  It  is  said 
that  an  action  in  this  form  really  oontains  a  «om- 
bination  of  clsjms— first,  by  the  two  mdversities  in 

respect  of  a  joint  interest ;  secondly,  separate  actions 
by  each  of  tuem  in  respect  of  their  separate  iuttirest ; 
and  it  is  said  that  according  to  the  ruled  such  au 
action  cannot  be  brought.  Whatever  might  have 
been  said  prior  to  fhe  modiioatiba  of  ord.  16,  r.  1, 
which  was  introduced  in  tho  year  ISM,  it  geenis  to 
uie  that  what  I  have  to  deal  with  is  the  existing  rule, 
and  not  the  rule  as  it  existed  prior  to  the  alteration. 
I  only  call  attention  to  the  former  rule  to  show  tbe 
great  modification  whicli  has  been  introduced  into  it. 
It  ran  thiu  :  "  All  persons  may  be  joine<I  lis  pluintifT'i 
in  whom  the  right  to  ;iny  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alter- 
native." The  existing  rule  is  in  widely  different 
terms :  "  AH  persons  may  be  joined  in  one  action  as 
pl-.iT  f'ff-:  ivbrm  nny  right  to  relief " — not  tho 
light  tu  any  leiief,  but  "  any  right  to  rcUei  ia  respect 
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of  or  arising  out  of  tlo  ►sire  trHnsnction  or  spiips  of 
tnuuaotioiui  is  alleged  to  *xibt,    whetlipr  jointly, 
MTcrally,  or  ia  the  uternative,  where  if  such  paraons 
Inooght  separata  adiosi  any  cooimon  qnoitian  of  law 
or  fact  would  arise."    That  rule  hna  been  commented 
upon  and  explained  by  tbt-  Court  of  Ajipeal  in  the 
casB   of    Strmul    v.    Luw^'  u.     Chitty,    L  J.,  whose 
judgment  I  refer  to  as  stating  the  etifect  of  the  rale, 
la^s:  "That  mla  in  its  present  forra  was  framed 
with    reference    to    the     difficulty   which  arose 
in    the    oases  of    Smurthyraite    v.    Uunnaii  and 
Oarier        lilyhyi  *  Co.,   -l-l   W.   11.  i>m,  [1890] 
2  Q.  B.   113.      It    is    obvious    on  the    face  of 
the  nli  tiiat  it  was  not    thereby  intended  to 
allow  any  nnmlwr  of  diffiareat  pMntiffi  \o  join 
in    oiM   aotion    any   numlier    of   lepMate  and 
differeut  catises  of  action,  Lu*  that  it  was  intenclfd 
men;ly  to  eilect  a  modiliuation  of  the  old  rule  by 
which  a  limited  liberty  of  joining  platntifl's  with 
ws»X9i»  ca«Ma  of  action  should  be  conferred."  There- 
fore fhere  ia  to  be  •  limited  liberty  of  joining 
plaintifTa  with  Reparate cauecs  of  action.  '■  The  nature 
of  the  liniitation  is  plain  wjkjh  the  face  of  the  rule." 
Th«  n  iiis  Ijrdship  read  it,  and  then  he  says:  "  It  is 
necessary  that  hoih  these  conditions  should  be  ful- 
filled—that  is  to  say,  that  the  right  to  relief  alleged 
to  exist  in  each  plaintiff  should  be  in  respeot  of  or 
arise  out  of  the  same  transaction,  and  alro  that  there 
(■l.oui  1  "l  e  11.  LLiiimon  question  of  fact  or  law  in  order 
that  the  case  may  be  within  the  rule."    It  was  held 
by  the    Court  of  Appeal   in  Stroud    t.  Lawton 
thtA  the  rule  did  not  apply  to  the  eaee  then 
under  cootideration.    A  litUe  fmiber  on  Chitty, 
L.J.,  says:  "It  is  not  necessary  for  the  present 
puTfrose    to  say  to  what  cases  the  rule  woald 
apply.    But  I  mentioned  during  the  argument  by 
way  of  illuatration  a  oaae  where  peraons  having 
•eparate  inheritanoea  in  a  graTeyara  bad  separate 
rights  of  action  in  respect  of  disturbances  of  graves 
therein  by  one  common  act."    That  is  the  illustra- 
tion of   his  krdsbip.     Now,  according  to  the  in- 
terpretation put  upon  the  rule  by  the  Court  of 
Appeal  (and,  indeed,  it  accma  plain  upon  the  face 
of  the  rule  itself)  there  are  two  conditious  to  be 
latiafled.   First,  that  the  right  to  relief  alleged  to 
exitt  in  each  plaintiff  should  be  in  resj cct  of,  or 
ariae  out  of,  the  same  transaction  ;  aud  socoudly,  that 
there  should  be  a  common  question  of  fact  or  law. 
Ate  theie  oonditkoa  aatiefied  in  the  piesent  case? 
Tint,  do  tb«7  arise  ont  of  the  same  IransaoiiOD  or 
iTTirH  r  f  tr.nrnactinns  ?   The  action  arises  out  of  the 
Ucation  t)y  the  defendants  of  a  series  of  books 
ing  the  title  "The  Oxford   and  Cdiabridge 
Publications "  or  "  The   Oxford  and  Cambridge 
Edition,"  and  otherwise  bearing  the  name  "  Oxford 
and  Cambridge."    It  seems  to  me  clear  that  the 
action  arises  out  of  one  transaction,  or  at  any  rate  a 
Kei  i'rL-  ui  transactions,  if  >.'<i.  n  pubUoation  ia  to  be 
treated  aa  a  separate  traosactiou. 

Then  comes  qnedion.  Doss  the  statement  of 
elaim  show  that  any  oomman  qaeation  of  law  or  fact 
woold  arise  ui  this  easel*  In  the  first  place,  the 
statement  of  claim  alleges  the  fact  of  ;>ubltciition. 
No  defence  has  yet  been  put  in,  and  it  does  not 
appear  upon  the  pleading*  as  they  stand  liow  far 
that  fact  will  be  admitted. 

It  is  said  that  upon  the  hearing  of  the  motion  the 
fact  of  publication  was  not  denied,  and  that  as  to 
that  no  cowiuon  question  of  fact  would  arise.  Hut  is 
the  pleader  in  framing  bis  action  to  take  u]  on 
htttiseif  to  judge  as  to  what  the  defendant  is  going 
to  do  in  the  way  of  admission  in  the  prosecution 
of  )ui  action  ?  Can  that  be  the  meaning  of  the 
rule?  That  would  make  tho  rule  very  difficult  to 
wo^  mni  tlw  rale  aaye  ie,  "Whera  11  null 


brought  separate  actions  any  common  question  of  l»w 
or  fact  would  arise."    The  publicntion  of  tbe«e  books 
is  a  oonunon  fact  which  will  have  to  be  prored  by  tiie 
plaintilb  in  order  to  establish  thie  eaae.  Bat  thos  ii 
more  than  that.     What  is  the  case  made  by  the 
plaintiffs'  pleader  in  paragraph  9?    It  is  "the  use  by 
the  defendants  of  the  titles  'Th  '  Oxford  and  C\m- 
hridge Publications  '  and  '  The  Oxf  ir  J  and  CambnJjfo 
Edition  *  in  connection  with  defendants'  Biblical  aul 
other  publications  is  calculated  to  deoeiTe  sod 
to  induce  the  belief  that  the  books  or  paWes* 
tions  of  the  defendants   are   puWicati  ni  th« 
Universities  of  Oxford  and  Cambridge  or  eiaanste 
from    the    presses    of   the   said  universities" 
that  meana  from  boQi— "or  ace  authorind  br  the 
said  nniverritise  as  teKt>boo1n  **— that  is  by  both. 
Therefore,  what  the  plaintiffs  tako  upon  thetnseWei, 
according  to  this  statement  of  claim,  to  prore  is— that 
the  belief  which  is  induced  in  the  public  is,  not  tL»t  it 
is  published  by  Oxford  and  Cambridge  sejparalely,  bat 
by  Oxford  and  Oambridge  Universities  together. 
That  is  one  of  the  paragraphs  which  I  should  antid- 
pate  that  the  defendants  will  join  issue  upon.  The 
evidence  which  gof  s  t  •  pr.  v.j  tho  <  tFect  upon  the 
public  of  that  statement  will  be  common  to  both 
oaSN.   It  moMIt  te  me  that  there  is  manifestly  in  this 
case  a  common  q^mtion  of  laot  whioh  will  hate  to  bs 

In  my  judgment  this  <»«e  is  brought  -xit^^in  tl« 
terms  of  the  rule ;  and  I  must  say,  alter  all  me 
argument  I  have  heard,  that  it  would  be  lamenUblt^ 
if,  the  role  having  been  amended,  this  case  was  cot 
broupbt  wiUun  it;  for  it  appears  to  me  to  be  one  o* 
the  class  for  which  tho  amendment  was  intendtdto 
provide.  The  rule  has  been  amended  in  the  w«f 
pointed  out  by  Bowen,  L.J.,  as  the  means  f  tri'  • 
Uig  ahont  the  result  which  was  sought  to  be  attaujui 
in  Smurihwaik  T.  Ihumau,  and  I  think  that  tie 
draftsman  hai  nttained  what  X  donbt  not  was  kn 

object.  .  t 

Then  another  ;iii  r-!io!i  is  raised.  It  is  said  that  u 
this  be  so  I  ought  to  exercise  the  power  couferied 
upon  me  by  ord.  18,  r.  8,  which  is  this:  "Any  de- 
fendant aUeging  that  th*  plaintiff  ha*  imited  in  tte 
same  action  sereral  eanses  of  aetkn  wliiflh  esnnot  es 
conveniently  dispose  ^  >f  together,  may  at  any  time 
apply  to  the  court  or  a  judge  for  an  order  confiniag 
the  action  to  such  of  the  causes  of  aoftioit  an  may  bs 
convssdenthr  disposed  of  together." 

It  is  said  that  tlie  eansos  of  action— namdy.  toe 
case  of  injury  to  the  jjlaintifTs  jointly  and  the  caSS  d 
injury  to  the  plaintifTs  separately— cannot  be  C0O« 
veniently  tried  together.  Now,  it  seen. s  to  n^" 'bit 
the  nature  of  the  ca»e  ia  such  as  to  show  that  it  u 
most  convenient  that  these  different  cansee  of  sctioo 
should  be  disposed  of  together,  and  I  think  that  thst 
application  fails  just  as  miioh  aa  dOM  Uw  olli«> 

Solioifatti,  sr.   Zamarfine  rofas;   ^PVes^^  d 
Wittiamt, 


OekM. 


Chan.  Div. 
Kekowich,  J. 

Obabixb  9.  WaT60B>  («.) 

MorUjH'it—IUaUy  and  ptrtonaUy—Indivitible  ttcurilvr- 
Pii'ihi  to  rrdttm  rtalty  barred—So  rujht  to  mitm 
^  asonalty—Seal  Ftoptrtu  Limiiation  Ada. 
a  4  IVitl.  4,  c  27), «.  40;  and  1874  (37  4^  38  FmI.  c 

j7), «.  y. 

Where  ty  a  nmrtgage  dttd  fmtfy  md  a  poftay  ¥ 

(u.)  Imported  by  Ii.  J.  A.  HnuiKUr.  Esq.,  HaoUHm- 

nt>Lnw. 
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ill. 


HiobCodht.  Chaktbr  v.  Watsox.  Iliaii  Cohrt. 


iwiTtinct  were  conityfd  nnd  aisiifned  respect I'oeh/  t»  the 
moHjoffre  a$  one  indiviiible  tecHrity  fur  the  mortgagt 
tid'  <!i,i!  iuh/r  i  t  f</  <>!(/■  (Dill  thr  miiif  yrnvisc  for  rfhmp- 
tun,  il.ert,  uhtH  tJte  tn'/rtgaqor's  right  to  ndttm  the 
naUy  ha$  been  barred  by  the  Statute  of  Limitationt,  his 
nyit  lo  nthm  the  polity  is  also  gone,  becaitie  the  tecurity 
m»g«mm4  indMiiKe,  he  caimot  redeem  part  wUhoitt 
rtitming  the  tcltole. 

Tht  Statutes  of  Lt'mitot{on»  which  refer  to  lethal 
wfemfa  in  realty,  filthou'ih  nphUrMe  by  analogy  to 
tquitabU  inttrtatt  in  realty,  oinnoi  be  emptied  by  analogy 
lo  property  vf  an  entirely  diferent  Mttm — vis,,  to 

i'  ticn. 

£f  an  itidf  nture  of  mortengo  dated  the  Itt  of  July, 
1 869,  aad  made  l>etireen  Joseph  Chmiter  aad  Btrah 
hi*  wife  of  the  one  part,  and  JoIj  Watson  of  the  other 
f<art,  it  WHS  witnessed  thnt  in  fnDsiilemtion  of  the 
sum  of  £3uO  tben  advam  od  by  Job  Watson  to  Joseph 
and  Sarah  Charter  tb<;y,  tbe  said  Joseph  and  8ar^h 
Chart* r,  thereby  granted  and  conveyed  certain  free- 
kid  lands  at  Wentworth  uad  Witcbam,  in  the 
Iile  of  BI7  and  ooontj  of  Oimbridge,  and  at  Somer- 
■Lsffi,  in  the  county  of  Huntingdon,  to  Job  WatBon, 
i.'*  heirs  aiid  aSAiyus,  Mibjeft  to  the  proviso  for 
x^-Miiption  thereinafter  containr-d;  and  it  was  idao 
Mtiiened  that  for  the  oonaideration  aforMwd  Joseph 
Cbtrter  eonRumted  that  he  Mid  hii  wife  would  forth- 
with surrender  certKin  coj.yhold  Ittii'^s  at  Witobam 
aforesaid  to  such  uses  as  Jub  Walsou  should  appoint, 
«Dd  in  default  of  Hppointmeut,  to  the  use  of  Job 
^^at»on,  bis  heirs  and  assigns,  subject  to  the  proviso 
i'^T  redemption  tbpreinafier  contained;  and  it  wa<) 
futlin  wituemed  that  for  the  cousideration  aforesaid 
JoMph  Charter  thereby  assigned  a  policy  of  insoraucf? 
ufou  hi«  own  life  for  i'loo  in  tho  I:  ,  nl  Insurance 
Co.  uLto  Job  WatsoQ,  bis  ezeeatora,  admiuistratora, 
and  assigna,  aobject  to  the  proviso  for  redemption 
therei2iaft«r  ooatained.   By  the  piroviao  for  redemp- 
ii<j&  whidi  followed  next,  it  wm  provided  that  if 
Joseph  and  Sarah  Charter,  or  either  of  tin  n:,  -  ,r  their 
fcfrirs,  executors,  administrators,  or  a&eigns,  should  pay 
;  Jul)  Wat  sc  u ,  his  executors,  administrators,  or  assigna, 
with  iutereat  at  £5  per  oenk,  on  the  11th  of 
Oetobsr  tban  next.  Job  Wataon,  hlebm*  or  aasigns, 
^»OBld  re«onvey  the  freehold  hereditaments  to  the 
Hkeoaea  as  the  eanie  were  then  vested,  and  releaae 
and  difchargo  the  said  copyhold  hereditaments,  and 
miigu  the  aaid  policy  reapeotively.   In  default  of 
payment  on  the  11th  dajol  Ootober,  1869,  power  was 
thcntnr  given  to  the  mortgagee  to  enter  into  posses - 
■00  of  and  adl  the  said  mortgage  securities.  The 
ir  iknture  also  contained  iho  umi  iI  covenants  for  pay- 
i:;nit  of  interest  until  payment  off  and  f^r  keeping 
i  p  the  policy.    Subsequently  to  the  execution  of  thu 
isdentaxe  th«  oopylMMda  vsn  duly  anxrendctod  in 
•coordatMM  wifh  tM  atxyre  oovenant. 

Prfi-ioT!^  to  1870  J.  Charter  h  id  made  default  in 
j:»)Ujg  ihv  preminmR  on  the  policy,  and  thenceforth 
the  same  were  paid  and  the  policy  kept  on  foot  by 
tlie  mortgagee  till  his  death,  and  aftsrwacda  by  his 
aamtom.  in  lS?e,  n|Nia  the  defianlt  of  the  mort- 
gagors in  payment  of  interest,  the  mortgagee  entered 
into  the  fr««iiold  and  copyhold  lands  and  continued 
in  possession  thereof  without  any  ackn nwls  i^'n^eut  of 
the  title  of  the  mortgagors  or  their  right  to  redeem. 
Ae  mortgagte  died  in  18bl,  and  the  defendant 
Okadotto  Ainelin  Walaon  waa  his  sorrtving  executrix. 
MMpli  Cbnrter  died  intestate  in  1897,  leaving  the 
:  j&iutiffii Serah  Charter,  his  widow,  unJ  G.  "W.  Charter, 
'  u>  heir-at-law,  surviving  bim,  and  letters  of  adniinis- 
ir^uuu  to  his  estate  had  been  taken  out  by  the  latter. 
Ibe  Eoyal  Insnranoa  CSo.  had  not  yet  paid  over 
the  policy  moneys  to      drfsndant  0.  A.  Watson,  and 


they  w>!rn  joined  as  co-defendaata.  The  plaintiff! 
brought  thus  present  action  claiming  against  the 
defendant  C.  A.  Watson  an  aoooontof  mcmeys  received 
by  her  as  mortgagee  in  poeasssioQ,  an  inquii^  of  what 
hereditaments  the  mortgage  security  consisted,  and 
redemptioa  and  noonfefwce  of  the  freehold  and 
copyhold  hereditaments  and  policy,  and  against  both 
detondauts  an  account  in  respect  of  the  policy  moneys, 
an  inj  unutiuii  to  restrain  the  defendant  company  from 
parting  with  the  policy  money  until  such  account  had 
oeen  taken,  and  a  xeoeiv«r  of  the  polkiy  moneys.  The 
plaintifls  •Dbmittod  that  even  it  their  right  of 
redemption  was  barred  in  respect  of  the  freeholds  and 
copyholda  they  were  at  any  rate  entitled  to  redeem 
the  policy.  At  the  tritil  it  waa  not  denied  that  the 
right  to  redeem  the  realty  was  barred  by  the  statute. 

CoHiisf/  and  A*.  Uerlrand  Jackson,  for  the  plaintiffs. 

The  plaintiffs  still  have  a  right  to  redeem  the  policy 
even  if  their  right  is  barred  in  retpeot  of  the  lealty. 
Thfl  mortgagee  Dy  electing  to  make  himadt  owner  ot 
th"  rt  )il;y  must  be  bold  to  have  abandoned  his  right 
to  the  colliiteral  sooarity  of  the  policy:  Ih/ton  v. 
Morris,  1  Hare  413.  He  should  have  realized  the 
ooUaterai  ssonoty  before  foredosiog  the  realty,  and, 
not  bsTing  dona  so,  hiin^t  to  ilia  gone.  The  right 
to  redeem  the  policy  ia  not  hamo,  lor  tiMre  ia  no 
statute  applicable  to  it. 

Warrington,  Q.C.,  and  Bitton,  for  the  defendants.— 

80  fnr  as  the  real  estate  is  conoernt-d  the  jjbiintifTs' 
title  bpcame  barred  iu  1888.  The  cbiiui  to  redeem 
the  policy  is  a  purely  equitable  clain:  mi  i  th-i  court 
o\)gbt  to  apply  by  analogy  to  au  equitublo  demand  the 
Htiuie  rules  which  the  Lfgialature  has  provided  shall 
apply  in  the  case  of  land :  Jiovenden  v.  Lord  Annerioft 
2  8ch.  &  Lef.  607,  and  Ite  Lady  Haslingi,  35  W.  fi. 
.r»S4.  ;i.3  Ch.  D.  94;  ri;  !  tl  "  proper  period  applicable 
to  this  case  is  twelve  years  :  llarrisou  v.  Jiollins, 
1  Sim.  &  St.  471.  This  is  also  a  atale  demand. 
Dyson  v.  Morris  is  not  a  case  in  point,  for  there  the 
mortgagee  had  only  gone  into  jiosssssion  of  f*Xt  of 
the  mortgaged  land,  whereas  here  theplni&tin  hnve 
taken  possession  of  the  whole  securiQr. 

Cduiuel  m  reply.— The  oases  cited  abow  ^t  real 

estate  atatutes  have  been  npplied  by  annlogy  to 
other  real  estate;  tb*iy  do  not  suppurt  the  oon- 
tentiou  that  those  statutes  should  be  ajijilied  by 
analogy  to  personalty :  Mdlimh  t.  Brown,  38  W.  B. 
782,  i6  Ob.  D.  SS5. 

Eekbwi  u,  J.— The  novelty  of  this  question 
calling  for  decision  is  oertuuiy  someirliat  strange 
seeing  that  mortgages,  including  freehold,  copy- 
hold, and  leasehold  hereditaments  and  chattels, 
particularly  policies  of  insurance,  are  extremely  com- 
mon. One  would  have  thought  th.'it  by  now  questions 
would  have  arisen  rdatiog  to  the  lapse  of  the  eqoi^ 
of  redemption  to  chattels  and  polioise  of  uuimnoe  in 
cases  where  it  was  already  gone  as  regards  the 
freehold,  copyhold,  or  leasehold  part  of  the  security. 
But  no  authorities  have  been  produced  by  the  counsel 
on  either  side,  and  it  seems  to  me  that  there  are  none 
such  to  be  found,  and  I  cannot  recall  any  casee 
where  the  point  has  arisen.  The  point  arises  here 
very  clearly.  It  cannot  be  denied  that  from  lapse  of 
tinu'  and  by  the  operation  of  the  statute  the  jilaiiitiffs 
are  debarred  from  re<ieeming  tho  freeholds  and  copy- 
holds comprised  in  the  mortgage  deed  of  the  lit  irf 
July,  1869.  That  is  Dot  denied.  The  twelve  yeanlnw* 
expired  since  the  mortgagee  took  possession  of  the  free* 
holds  and  cojiyholds  and  no  acknowlodgment  has  been 
put  f  urwaid  su^cienttokoepaiivetheoquity  of  rt^demp- 
tion.  But  the  mortgage  auo  oompriaee  this  policy  of 
iosoranoe,  and  the  qnestion  arisea,  has  the  right  to 
redeem  it  alao  gtme  ?  I  am  aaked  (0  aay  that  it  haa. 
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Hioii  Court. 


CEASTsa  V.  Watbon.— DaiNCQBua  v.  Wood. 


UiOH  Goon. 


Md  to  Apply  by  analogy  tti«  8Uf  ut«  of  LimitattooB, 
imd  raferanoe  it  made  to  Lord  Rede«dale>  jadgmeTit 

in  the  well-known  case- of  iff' %.  J.^yd  Aidi'.'!'  ii. 
where  he  exjionnds  the  aualogy  bt^tweeu  legal  ayd 
equitable  intorcfts.  The  anewer  to  that  argument 
waa  given  in  reply,  what  it  was  said  that  I  am  asked 
to  apply  hy  uMJogy  flM  atatute,  which  ooly  touches 
laod,  to  property  of  aa  entardy  different  nature— 
lUBiMly,  to  policies  of  inaaraiice,  which  are  purely 
personal  estate,  uud  I  am  tt«k>?d  to  do  th-it  notwitli- 
standiug  that  then^  is  no  statut*!  touuhiug  «ucU  kind 
of  proj)erty.  Sow,  if  I  were  to  do  that,  I  should  be 
doing  something  very  different  from  what  Lord 
Bedeadale  did«  He,  in  effect,  said :  We  find  a  statute 
which  does  not  purport  to  bind  equitable  iiit«  re'>tH, 
bat  we  win  apply  it  by  analogy,  and  in  denlinpr  with 
eqiiitaWe  interests  vyo  will  be  bound  by  the  statute. 
That  9ttiu8  to  mo  to  be  very  diffprt^ut  from  arguLug 
that  a  atAtuto  which  applies  only  to  land  should 
apfily  to  »  policy  ol  iaiuraooe.  I  do  not  see  my  way 
^  »V  Mnlogy,  Mid  I  hesitate  to  creatA 
€iM  on  flM  pmut  oooMion.  Tb«a  it  it  aaid 
fhsfc  tiie  plnntiflb  eonie  liere  with  a  atale 
demand.  T  am  not  sure  that  that  !•«  luit  a 
complete  answer,  but  it  has  been  pfmte<i  out 
that  although  there  has  been  no  navh  acknowledg- 
ment of  the  right  to  rtdeem  aa  is  required  bv  tite 
atattite,  yet  if  th«  u^tar  were  lo<dcM  into  there 
nwht  potaibljr  be  bodw  oondiioft  on  the  p«rt  of  tha 
danodanta  wbusb  would  rand»  tfa«  defence  of  a  stale 
demand  ingufKcient.  At  any  rate  I  should  be  n- 
Inctant  to  decide  against  the  plajntiflTi  on  the  pronnd 
of  a  stale  demand  upon  the  facta  which  I  havo  nt 

§ resent.    I  propose  to  deal  with  the  case  on  a 
ifferent  footing.   I  shall  tnat  it  M  a  norcl  point, 
Mid  ttriotly  on  principle. 

TUa  ia  n  mortgage  of  freeholds,  copyholds,  and  a 
policy  of  insura'u  p.  The  fact  that  there  ath  cnpy- 
nolds  makes  no  real  diilVrence  :  my  cniiclusion  would 
be  tho  (uinio  if  there  were  no  copyholds.  The  mort- 
gage first  of  all  conveys  the  freeholds  in  fee  subject 
to  the  pEOviao  lor  redemption  thereinafter  contained. 
That  proviso  doea  not  follow  diractly.bat  is  post- 
poned. Then  oomei  the  aeoond  wftneftsiog  part, 
which  deals  with  the  cojiyhoM-H;  thoy  uvc  also  to  be 
held  subject  t«  the  provis(j  for  redf>mj)tioii  therein- 
after contained,  and  wliich  is  again  pottpom^ii,  be- 
cause there  is  a  third  witnessing  part  by  which  the 
policy  is  assigned  subject  also  to  uie  piroviao  for  re- 
demption which  than  followa.  One  thna  aaoa  tbat  all 
these  three  propertiea  are  intended  to  form  one 
aecnrity ;  they  may  T>e  called  collateral  in  the  sense 
that  each  is  a  branch  of  the  security  intended 
to  lie  sido  by  side,  and  in  that  sense  only  arc 
collateral,  but  there  is  no  principal  security,  for  all 
three  constitute  together  one  security.  You  know  that 
before  you  come  to  the  proviao  for  redemption,  and 
when  |ou  do  come  to  it,  it  makaa  it  quite  clear.  [His 
lordabip  then  read  the  proviso  for  redemption,  and 
oontinuiBd :]  That  is  to  say  that  if  the  money  is  paid  by 
the  day  named  tht^re  is  to  he  a  rcc'<iiv<  ynncp  of  the 
freeholds  and  the  copyholds  and  the  policy.  They  are 
all  placed  together,  and  it  would  be  impossible  for 
either  paity  to  aay  that  the  redemption  coidd  be  com- 
pleted ivifMut  the  payment  of  ine  whole  debt,  and 
the  reoonveyaooe  and  reaaaignment  of  the  whole 
aeconty.  I  therefore  oondude  that  we  have  here  ono 
indivisible  security  for  one  indivisible  amount  of 
money.  I  need  not  consider  the  ix-st  of  tho  deed ; 
there  are,  of  course,  different  provisions  for  keeping 
up  the  policy  and  other  provisions  usual  in  mortgage 
deeds  of  that  date,  but  there  is  nothing  which  affects 
the  ooustruotion  wbioh  I  have  put  upon  the  security. 
Kow,  how  ia  the  proviso  for  redemption  to  be  read  ? 

^  beer  in  aiiid  that  apraffiio  for  ndamptionj 


which  limits  a  particular  day  for  payment  of  tbe 
principal  sum  and   which  makes  the  conveyance 
jili^njute  and  the  proj>erty  convoyed  tbe  profierty  of 
tLv  mortgagte  unless  iuch  payment  is  made  on  the 
)>aTticulflr  day  named,  has  always  been  takn  IB  a 
court  of  equity  ae  not  fixing  a  particular  d^r  onoB 
for  all,  but  aa  ««inatitottnf  ue  IrauaaaUoB  el 
the    mortgage    and    making    the   property  tbe 
security   only,    and    as  providing    that  so  long 
as  the   interest  continn*'s   to   V>o   paid   the  right 
to    redvem    remains.       Lefore    there    were  any 
Statutes  of  Limitations,  certain  limits  were  placfii  by 
tbe  court  on  that  right,  but  all  those  limits  have  been 
done  away  with  by  the  Statutes  of  LimttatioM,  sad 
the  light  to  redeem  is  now  lioiited  by  statute  aadia 
not  gone  until  the  statutory  limit  baa  expired ,  provided 
that  there  has  been  no  a<.'knowledgment.    Wh^n  that 
timi»  has  expired  the  right  to  redoem  Las  poneaud  tha 
liiorfj^H^'te    in  po'se^^ii  ii  may  retain   the  projierty 
strictly  bt>th  at  law  and  iniquity,  so  that  if  the  mort- 
gagor does  not  pay  by  a  cert«iu  day  fixed  by  statute,  not, 
of  ooone,  by  the  proriao  for  redemption,  tlM  reanlt  ia 
that  tbe  light  of  irdefnptian  ia  gone,  fbiBoaaetiha 
monf'V  has  unt  b  i-n  ji  iid  by  the  mortgragor,  and  th? 
statutory  period  ii.HVing  expired,  his  ri^ht  of  reilemji- 
tinii  is  therefore  gone.    Tliat  right,  however,  as  I  have 
already  pointed  out,  was  not  to  redeem  a  part  of  tbe 
mortgaged  premises,  hot  to  red  earn  the  whole  of  them, 
therefore  the  right  ia  gone  jetfc  as  much  with  i«ep«at 
to  the  policy  of  inaoraooe  aa  with  respect  to  tbe  landa, 
not  bfcAuso  with  re.sp"  <  t  to  the  policy  it  is  barred  by 
the  statute  or  by  applying  the  statute  by  analogy, 
but  bi>cause  it  being  now    impossible   to   r  j  i 
a    reconveyance    of    the    lands,    it   ia  et^LiiJly 
impossible   to   require  a   re  -  assignment   ot  ths 
policy  of  ioanranoe,  the  landa  together  with  tbe 
policy  forming  one  aeonrity  for  one  debt.    I  think 
that  that  ia  in  accordance  with  the  principlea  of  equity 
as  applied  to  mortgages.     On  that  ground  I  am  of 
opinion  that  the  pluintiffs    fail,  they   cannot  now 
redeem  the   policy  without   paying  the  principal, 
interest,  and  costs  of  the  whole  debt,  and  that  they 
are  not  entitled  to  do,  beoanaa  aa  regarda  tho  lan<ls 
they  are  barred  by  the  Stattttet  ot  Unitations.  The 
lauds  and  the  policy  together  form  one  aeonrity,  and 
as  they  (»unot  redeem  tbe  landa  n^tber  can  they 
i-:!!  til-  jvoHcy.    I  think  that  that  is  a  sounder 
view  of  iLie  matter  than  to  attempt  to  apply  the 
Statutes  of  T.imitatiantbyaaalflgy  toamoclgage  of 
personal  property. 

There  will  therefore  be  a  declaration  that  the  ooort 
being  of  opinion  that  the  right  to  redeem  tbe  freeholds 
and  oopyholda  bofng  barred  hy  tbe  Baal  Property 
Limitation  Act,  ISTl,  tho  plaintiffs  are  not  entitled 
to  redeem  the  policy  of  insurance,  and  the  action  must 
be  dianuBiBd  vmoflitt. 

Solicitors,  Savory.  Pryor,  ^  Blagien;  Frank 
Wtxidhridge,  for  U.  U'uUon,  Bedford. 


ta^Tll  0*«,K«.ll 

DRiNCtjBtER  V.  Wood,  (o.) 

Pnifd're — rnrtifi — Jnindfr  of  }>hunUff 4 -^Common  ratue 
<■/  action  —  ii.  fi.  C.,  ord.  I«>.  r.  1  — -  Oompany  — 
ProBperlus  —  IHrfHor  —  Litihilitij  —  Director  wil/uH^ 
ignorant  of  r<  uUi)ts  of  j  u>itfifrtn$,  hut  not  repudintinf 
it  I'/.^y.  '  n,  i  n  ^.^jht—Dirtdm'  LtoM&ljfAtl* 
1890  (53  ({•  M  \  irt.  r.  G  l],  $.  3. 

The  exprmion  **  tht  tame  tranfaetitm  "  tit  It.  S.  C, 

(a.)  Bcported  by  J.  Aaxuua  PlvicB,  Esq.,  iJarriater- 
st-Law. 
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«ri.  1€b  r.  1,  4o«$  nt4  neeeuarity  impty  n  tranmdion 

iaiing  plac*  between  firu  /<nrii'i\<  :  uh'!,  irhi-rf  ilifff'rrnt 
pfTtotiM  hnvt  causes  v/  axtmn  uriiiifj  viit  of'  tut  Mint 
trwmcti"!,,  (hni  may  b«  Joine'I  at  c»-)>l'tintiffs. 

The  expref»iim  *'  protptct  tt$  " »« tiu  Dirtelof'  Liability 
Ad,  1890,  mtant  the  protpedug  on  <A«  faith  of  which 
tkarrs  or  ilrhtnturtf  are  Viken. 

A  p*r-i,ii,  who  a»»ume«  the  po»t  of  direetr>r  of  a 
ri  ,!;.fji,'/  iiii'l  li  (iirarr:  ■'/'  tlir  iis'ie  (</"  <!  J)riy»pertn<* . 
doei  n'4  Mf<i/<«  Jron  his  itabiiiiifs  urt'ii'r  ih"  D'rfrturn' 
LiaMitjf  Act,  1890,  by  abstnininj  Jinm  >n'tf,ii,j  nu 
tflfwry  <u  lo  it$  conteutt ;  A«  must  give  public  nvtice 
kit  npH^MficHi  o/  weh  pntpeciat,  and  it  wttt  not  he 
mfidadfar  Aim  lo  n^matta  it  ^/^sr  action  hought^ 

Trial  i  f  action. 

This  wu  an  action  in  which  four  separate  plaintiffs 
d«incd  oompenaatioD  fordamaeefl  alleged  to  havu  been 
sostained  by  them  by  resBou  of  certain  uDtrue  state- 
toenti  contained  in  a  prospectus  and  coTering  circalar, 
00  the  faith  of  whicb  they  tOOk  OOrtdll  d«ibMltltrtS  in 
the  plain  tiff  's  cotupany. 

Tbe  clrtiiii  waa  hw^  upon  flM  pioviliou  ot  tb« 
Itirwtor*'  Liability  Act,  1880. 
fh»  fMSti  of  the  (MM  were  ns  foUow: 
On  the  3rd  of  Jnimtiry,  I^O'i,  the  defendant  Jiimes 
L.  Wood  entereti  into  au  ngreement  with  the  utiier 
defendant,  bis  brother  Henry  Wood,  whereby  he 
a«T««d  to  let  to  fch«  caid  Heoij  Wood  »  piM«  of  land 
at  Edmonton  for  tbe  term  of  on*  ymr  oonim«ocing 
from  fLe2'>th  of  December,  1805,  at  the  rent  of  £30 
i:.Cium.     Cntlortho  agreement  it  whs  jirovidt^d  ttiiit 
Henry  Wood  should  bo  ut  lib>'rty  to  dif?  and  sell  sand 
vader  the  land,  aabject  to  hia  paying  to  his  landlord 
fcraU  die  muS  io  taken  a  royalty  to  be  arraiig«d 
M  Am  Mad  was  dug ;  that  he  should  on  oertotn 
temt  fhereia  mentioned  be  at  liberty  to  nse  a 
sding  counectf'd  with  tbe  Great  Eastyni  Riiilway 
'or  the  purpose  of  conyeyiug  his  sand  frooi  tbe 
;  that  he  thoold  be  at  liberty  within  the  year,  by 
Moding  in  a  noBtage  pir«p«id  eoTelope  a  notice  in  that 
Iwbalf  to  the  laodlotd.  to  pnrobaae  tM  fee  atmple  of  the 
l»nd  at  the  gum  of  £l,O0O  with  interest  at  o  per  cent. 
irnm  tbe  2otb  of  i>eueuiber,  1894,  to  the  uompletion 
<-i  tbe  purchase,  and  that  if  he  availed  himself  of  this 
option  he  might  pay  the  purchase-money  io  one 
m  or  more  witibin  the  said  year  or  in  instalments 
amounting  in  any  ova  year  to  not  less  than  £250,  the 
Usoants  paid  for  myaltifs  and  rents  in  any  one  year 
to  be  included  in  this  suiu  ;   that  if  he-  agreed  to 
parohase  he  should  be  ailo«r&d  to  rtjtuain  ia  possession 
paidiog  completion ;  and  that,  in  the  event  of  biri 
werriwinif  the  option  and  paying  the  purohBie«money 
provided,  a  proper  conveyance  of  the  premises 

■ !  1    i  Xi   utc-d  to  him. 
Hecry  \\  iK>d  entered  into  this  agreement  with  a 
riew  of  forming  a  company  to  make  bricks,  and  he 
bid,  it  wee  atated,  ebtetned  a  patent  ioe  thia  purpose. 

On  (he  20th  of  Harob,  1899,  the  company  was 
'fcri-ittTed  under  the  title  of  the  "Wood's  nt 
Brick  iSyndicate,  Limited,"  with  a  memoramhuti  trnd 
^''ticli^  of  aasociatiou  sifjued  by  tbe  deftiidaiit  J .  I,.  | 
WixmI  and  oertain  other  signatories,  who  were  clerks 
r  relatioaa  of  J.  L.  Wood  or  of  Henry  Wood. 
£ach  signatory  signed  for  one  share  only. 

The  capital  of  the  crmipany  was  to  be  £5,000,  of 
^liivii  it  was  contemjjla'* '  1  ilint  tbo  defendant  Iloiiry 
Wood  should  hold  shoree  to  the  amount  of  X'4,D!Ki. 

On  the  22nd  of  Aprilp  a  meeting  of  tlio 

Vgnatoiies  to  the  memoraiidiim  wea  held*  at  which 
w  persons  present  were  the  ditfendaiitB  and  Mrs. 
^ood,  the  wife  fjf  ua.  of  them,  at  which  the  defen« 
dtats  were  appointed  directors,  Henry  Wood  was 
appointed  managing  director,  and  A.  T.  Colluis 
And  after  this  the  aharea  wece  aUotted— 


viz.,  £1  fully  paid-up  sbaxe  to  eaflb  of  llie 

i>>i;natorie4  and  4,f>93  shires  of  £l  each  to  Henry 
Wood.  The  articles  and  ttiemorandum  wmi 
approved,  the  contracts  "  of  tiie  prospecta-s  and 
articles"  (whatever  meaning  may  be  attached  to  this 
expreosiou}  were  agreed  t  j,  and  a  resolution  Waa 
passed  to  i;isuo  1.200  debeiituree  of  £25  each. 

Prior  to  tbe  24th  of  May,  1895,  a  prospectus  had 
hem  prepan^d,  and  a  third  proof  waa  in  print.  It 
was  bearded  "  fur  private  uxe  only,"  and  stated  the 
capital  at  £o,0(M)  divided  into  5,000  shires  of  £1 
esflh.^  It  gave  the  names  of  the  two  direotora*  and 
contnioed  the  following  passage :  "  A  aite  baa  been 
acquired  at  AnKf'l-road,  Eilmunton,  where  a  aiding 
has   b«eu  allutttd  capable  of  containiug  twenty 
wagons.    Mucbiuory  bas  b^cn  erected  capable  of 
waking  20.000  brioka  daily.   Tbe  cost  of  maobinery, 
maohioe-ereetlDg,  fto.,  will  be  about  £15  000.  The 
whole  of  tha  shares   will  be  kt  pt  by  the  vendor, 
except  seven  as  ordered  by  Art  of  rarliaineiit."  The 
[iro-peiitiis  pave  an  estimate  of  tbe  aTitieipatcd  proftta 
from  brick-makingt  and  continue! :  "  The  above 
net  profit  la  snrned  at  after  pH>ing  all  olHoe 
and  management  expenses,  rent,  &c.    The  above 
result  is  obtainable  by  working  the  patent  upon 
one  site  oidy  at  Kdiiionton.    .    .    .    The  following 
contracts  have  bcbu  entered  into  with  Mr.  J,  L. 
Wood  to  purchase  the  leod  at  Edmonton  to  be 
paid  by  the  royalty  of  tim  sand  dispostd  of.  It  i« 
proposed  to  adl  the  and  off  ^e  estate,  wbieh  fa  of  an 
exe^ptionoUy  fine  quality  and  wurtli  e^'^nt  :U.  per 
>  Mr  1  in  r«rl  or  carts."     It  wu.s  ulso  stated  that  tho<ie 
(•  JiitractN,  together  with  tfie  iiieiiiorandiuu  and  articles 
of  aisociatiou  and  specitication  of  tbe  patent,  nugUb 
betiwpc<rted  at  the  offices  of  the  company.    At  the 
same  time  a  circular  was  in  piint  beaded  "  Wood'a 
Patent    Brick  Co.,    Limited."   dated  May,  1895, 
"  i.s-"iio  of  1,200  debentures  of  £'2'i,  each  earryiu^ 
10  per  cent,  per  annum  payable  qu<irterly,  repayable 
in  5  years,  at  £27  lOs.  It  commenced.  •*  Dear  Sir, — You 
will  find  enclosed  a  proapeotna  of  my  PaUmt  firiok  Co., 
and  I  am  pleased  to  ofEsr  yon  aome  debentorea  on 
the  above  termi."  The  following  passages  occurred  in 
tbe  letter:    "I  have   patented  the   process  and 
purchased   a  field    at  Angel-road,   Edmonton,  to 
develop  the  bnaioeaa."  "  As  tbe  assets  of  tbe  company 
indnde  the  freehold  land,  maohioery,  buildingi>, 
and  pat.rit  ripihts,  it   will  bo  seen  that  there  is 
abundant  .security  for  tlif  debenture-holders."  This 
letter  was  Uut  signed,  but   it  had  a  place  left  tor 
signature,  under  which  were  the  wurda  "  Managing 
Director." 

The  evidense  at  the  teial  of  the  aotiMi  made 
it  clear  that  three  out  of  the   foar  ptatntiffil 

applied  for  and  took  their  debentures  on  the  ffuth  of 
the  prospectus  and  tbo  covering  letter,  and  that  the 
fourth  of  these,  Aug^te  Driucqbier,  placed  more 
reliaiioe  oa  these  doonmenta  than  on  oertatn  atate> 
menta  made  to  him  by  Henry  Wood,  whieh  alate- 
meiit8,  however,  w^ere  not  inconsistent  with  anything 
tlieniiu  cuutaaued.  With  tlie  exceptiou  of  their  rights 
undt-r  the  agreement  of  the  ;J:d  of  January,  1M'J'>, 
the  company  never  aoquired  any  laud,  inaohmery,  or 
buildings.  The  bnanieBa  proved  a  failure  and 
tbe  assets  of  the  company  were  realised  in  June,  1897, 
by  a  sale  under  the  direction  of  the  court  in  an  action 
brought  by  a  debenture-boldir,  au<l  were  insufficient 
to  pay  the  plaint iffa  the  principal  amount  due  upon 
their  debentures. 

The  defendant,  Heoiy  Wood,  did  not  defend  this 
present  action.  J.  L.  Wood  in  a  aeperate  defence 
denied  that  Lf  }  rej)ared  or  issued  to  the  p  iljlic  a 
pro«peetus  &r  covering  lett«^  as  alleged  in  tiie  bt^ite- 
ujent  of  claim  either  at  all  or  with  a  view  t  ii.duca 
the  plaintiffs  to  aabaonbe  for  debentaxea,  or  that  ha 
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delivered  to  tlio  jiIairtiflH  or  nuy  of  them  copies  or  a 
copy  of  tbfi  prospe<;tus  and  covmng  letter.  He 
further  Bubmiltcd  that  if  the  plaintiffs  had  any  cauji« 
of  aotion  agkiiut  him,  tbcj  eoald  not  be  joined  in 
cms  action.  Tbo  plainfiffii  moved  for  judgment 
against  Heii  i  y  Wood. 

li.  iS.  C,  ord.  1»>,  r.  1,  provides ;  "All  persori^  inHy 
bo  joined  in  one  action  as  plaintiffs  iii  whom  any 
right  to  relief  in  respect  of  or  arising  out  of  the  Baai« 
transaction  or  series  nf  t  rtin.^ctionn  in  alleged  to  exist, 
wbathor  jotnUj.  Mverally,  or  is  tbe  «lt«nioti*«»  wtMre 
if  radt  ponoDS  bitnight  separata  aetioiii  any  oonunon 
q[lieRtion  of  law  or  fact  would  arino." 

Th«  Directors'  Liability  Act,  1890  {oii  &.  oi  Vict 
0.  (Sli,  H.  I!,  providfs,  •'■if-r  alia:  "When,  nff^r  the 
passing  of  tliis  Act.  a  prospeottM  or  notice  invites 
persons  to  subscribe  for  ahant  fa*  or  dflbcBterea  or 
dcbentura  atock  of,  a  company,  tmtj  porton  who  is 
a  director  of  tbe  company  at  tho  time  of  tba  iaana  of 
tbe  prospectus  or  notice  .  .  .  shall  be  liable  to  pay 
compensation  to  all  persons  who  shall  sub«oribe  for 
any  shares,  dtWuturt-H,  or  debentur.^  ek  on  the 
f«ith  of  such  proi)p<>ctus  or  notiou  for  the  loss  or 
damage  they  may  have  sustained  by  reoaon  of  any 
untrue  statement  in  the  ptoMtaotaa  or  notice,  or 
in  any  prospectus  or  mMnonniaiiiB  appearing  upon 
tbe  face  thereof,  or  by  r«>ffrence  incorporated  therein 
or  isaned  therewitL,  unless  it  is  proved  that,  having 
'iiiMTit^^d  to  Txicome  a  director  of  Ihc  t  nuipany,  he 
wiliiilrew  his  constant  before  the  issue  of  the  pros- 
pectus or  notice,  and  that  tho  prospeotns  or  notice 
was  issued  without  his  knowledge  or  consent,  and 
that  on  beooming  aware  of  its  issue  he  forthwith  gave 
MMOOAble  miUio  notioo  thai  it  «a«  w  imiad  wiiAoot 
bif  hnowleago  or  oonient,  or  that  aftar  th«  laaue  of 
tnch  prospectus  or  notice,  and  before  allotment 
thereunder,  he,  on  becoming  aware  of  any  untrue 
statement  therein,  withdrew  1)18  consent  thereto,  and 
caused  reasonable  public  ootioe  of  aoch  withdrawal 
■nd  ot  fbo  nMon  ihonf or  to  be  given.** 

Aitbury,  Q.C.f  and  <7.  dam,  tof  tbe  pSelntiflb, 

opened  the  case. 

Eve,  Q.i'.,  and  BrdJuU,  for  the  defendant, 
J,  Ik  Wood,  took  a  preliminary  objection.  The 
action  eannot  be  Miatained,  aa  the  plaints  have  not 
a  OfMmnon  oanse  of  action.   The  dreamatenoei  under 

which  they  rt'ceived  the  pr;  ■  ♦  h  m  iy  have  beeil 
different.  Ord.  1*>,  r.  1,  pruvidta  that  all  persons 
may  be  joined  in  one  action  as  plaintiffs  in  Vk-hoiu  any 
right  to  relief  iu  re(<]><>ct  of  or  arimng  out  of  the  same 
transaction  is  alleged  to  exist.  But  here  the  claim 
of  the  plaiatiffa  does  not  axiia  out  of  the  aama  tiana- 
aotion  or  aeriaa  of  tnnaaetiona,  and  to  bold  that  it 
did  would  be  to  embarrass  thn  defendant. 

They  referred  to  Smurthwaitf  v.  ffaunoif,  4,i  W.  R. 
113.  [1894]  A.  C.  iii  J;  Str^.v.l  y.  l..,,rs,.u.  -td  W.  R. 
626,  [18i>8]  2  Q.  B.  44;  Ftaimulur  and  OnaUal 
SI"! Ill  Xavii/att'on  Co.  Ttune  Kijima,  ^ISKi]  A,  0. 
601.  14  W.  R.  Dig.  128. 

Aithury,  Q.C.,  and  0.  Cave,  for  the  plaiutiffa. — The 
notion  in  this  ca^e  has  arisen  out  of  a  common  wrong 
— vis.,  the  issue  of  the juoapeotaa.  fifroiuf  y.  Lutmon 
doea  not  apply  here.  That  waa  an  aotion  in  whioh  a 
])1aiutifF  sought  to  join  in  one  action  a  clain:  f((r 
daiuages  in  his  personal  capacity  aud  u  claim  by  him 
as  representing  the  shareholders  for  a  declaratioti  that 
a  payment  made  w&s  uitra  virtt.  Id  deciding  that 
case  Vaughan  Williams,  L.J.,  aaya,  **  I  do  not  under- 
stand, however,  that  by  the  new  rnle  it  waa  intended 
to  ptevwt  the  j(«nd«r  of  different  eanaea  of  aotion 
nnder  it "  :  [1898]  2  (J.  B.  at  pp.  63,  64. 

They  also  referred  tu  Carter  v.  Jiighu  dt  (Jo.,  44 
W.  B.  $66.  C1606]8  Q.  B.  113 ;  and^mlsm  t.  Bmttk, 


37  W.  R.  40$.  M9.  769,40  Cb.  D.  667,41  GkS. 

98,  348. 

Evt,  Q.C.,  replied. 

Btbite,  J.— This  case  is  not  free  from  diflScultj, 
but  I  think  that  the  action  {a  properly  bramht. 
Ord.  16,  r.  1,  provides.    [His  bndahi^  rmAHbibn^ 
and    continued: — ]     Prior    to    this   rule  being 
made  ther«!  bad  he«in  certain  decisions  given.  notaUy 
S.ni'rihwiiit'  V.  Jlminny,  iu  which  it  wa.s  held  that  the 
old  ord.  16,  r.  1,  daall  merely  with  the  parties  to  m 
action  wid  had  no  application  to  the  joinder  of  seversl 
eaoaos  of  aotion,  ana  that  when  the  causes  of  sotioa 
of  aeveral  plaintiffs  were  separata  and  distmct,  tbe 
same  oould  not  be  joined  in  ooe  action.   Siaas  the 
new  ruTo  has  come  into  operation  one  case,  Strtmir. 
I.  '       I    has   been  decided  by  the  Court  of  Apj«4l 
which  assists  me  iu  its  inter] iretatiou.    In  th&t  c&se 
plaintiff  commenced  an  aotion  for  damages  against  the 
dircotoia  lor  frand  in  inducing  him  to  purchase  shares 
in  tbe  eonpaay,  and  he  also  sought  in  the  same  actioa, 
as  zepnaantiog  the  ahareboideia,  for  »  daolaiatifln 
that  the  payment  by  the  direetoic  of  dividends  out  of 
capital  was  iiHra  vireA,  and  ic  was  held  that  he  did  not 
come  within  the  rule,  because  tbe  right  to  relief  did  not 
arise  out  of  tlie  same  transaction  or  s*-n--*    f  t:ia»- 
actions.    I  have,  therefore,  t*)  consider  iu  the  present 
case  if  the  plaintiffs  can  allege  causes  of  action  arising 
oat  ol  the  aame  tranaaotion.   It  ia  trae  that  if  than 

SUuntifb  bad  not  enterad  into  contraola  to  tab 
ebentures  tiiey  would  n  )t  have  btvl  any  title  to 
relief,  and  th»t  the  entering  into  each  of  these  con- 
tracts was  a  separate  transaction.  The  oaae  of  ths 
plaintiffs  is,  however,  that  their  right  to  relief  aiiMt 
out  of  tbe  issue  ot  tiM  aame  proipectna,  and  tbere- 
f<»e  out  of  the  ccne  tranaaotion.  Tbe  "sam< 
tranaactioii  **  in  tiie  role  doee  not  aeoeasarily  implj 
something  taking  place  between  two  parties,  as  Mr 
io^tance,  where  a  collision  bi-tween  two  ships  oauiH 
damage,  or  a  traction  engim  ]  as^iii;^  idong  a  highway 
■hakes  hoaaea.  It  is  true  thi^t  each  plaiutiif,  to  establish 
hie  tiifhA  to  relief,  mtut  prove  his  case  on 
tinct  evidenoe.  Bat  here  the  plaintiffs  groood 
their  oaae  npon  the  issaiog  of  the  prospectos  by 
the  defendants.  I  think,  therefore,  that  the  OSM 
oomee  vritbin  tbe  rule  and  that  the  defendants  ait 
not  entitled  to  say  that  each  of  the  i>latntifF>4  mnst 
bring  a  separate  action.  The  rest  of  the  rule  pre- 
vents any  injustice  or  inconvenience  to  dcfendimtsia 
case  of  the  joinder  of  a  large  number  of  plaintiff* 

The  ease  accordingly  proceeded.  The  plsietiff 
Auguste  Briiicqbier  in  his  cross-examination  anii  re- 
examination ailmitted  that  if  Henry  Wood  had  told 
him  that  tbe  company  was  going  to  acquire  a  paten*, 
that  it  would  be  tenant  of  the  property  at  Edmootuu 
for  a  year,  and  tlmt  at  any  time  within  a  year  it 
in  a  poaition  (o  ponhaaethe  caoie  for  £1,000,  itvoald 
not  Mve  made  any  diftrence  to  bios.  On  n- 
exainination  he  stated  that  he  read  tin  qtatemwits 
in  the  prospectus  about  the  freehold  Inn  1  mid  under- 
stood them  to  mean  that  the  company  hfi  i  the  frv<- 
hold,  that  if  it  had  said  that  the  oompaxty  might  have 
the  freehold,  but  must  pay  £1,000  for  it,  he  iroM 
have  thought  the  aeoarity  for  ttie  dabentaM  joi'*' 

Sood  as  not,  bccauae  of  the  velnaUe  gtmvd  p»»  t» 
le  plants. 

Certain  questions  put  to  this  witness  by  bis  l<»d»lup 
and  his  answers  thereto  appear  iu  the  judgment. 

Counsel  for  the  defendant  J.  L.  Wood  submitted 

that  upon  this  evidence  no  case  was  made  OUL 

Heiny  Wood  and  J.  L.  Wood  were  aleo  aenin^i 
J.  L.  Wood  stated  that  be  bad  never  mstbcruNd  Hi! 

brother  to  malie  use  cither  of  tbe  prospectti";  or  rf  tb» 
covering  letter,  and  iu  cross-examinatiou  he  said  tnst 
be  Mvw  beeid  Of  the  promstav  vtil  tha  Mlion  mi 
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faroogbt,  that  he  left  to  hit  brother  and  the  teoretary 
•II  matters  relating  to  the  issup  of  th»>  (l^^li^nturoi. 
H«  admitted  that  until  the  aotioa  was  brought  that 
be  hsd  t^en  no  ttopt  lo  npadiate  hia  naoM  in  ooii> 
B«ctioD  therewith. 

Aitbitrt/,  Q.C,  and  Cnn ,  for  the  plaintiffd. 

Evf,  Q.C,  and  DtdiMl,  for  the  d«^fendant  J.  L. 
Wood. 

Hio  MgumeDt  8u£Sdently  app^^aro  ia  tk»  judgment. 

Btbtte:,  J.  — The  plaintiffs  claim  compensatioa  for 
loss  or  damage  alleged  to  have  been  suitained  hj 
th*m  by  r«ason  of  uatme  stiit«uieut8  in  a  prospectus 
■nd  oovenog  pixcular  on  the  faith  of  whioh  thoy 
took  oettain  debeotor^B.  They  ground  their  claim 
npon  ^tbe  ptowoioBO  of  the  Directors'  liability  Act, 
1890.  There  are  two  defendant*,  Henry  Wood  and 
J.  L.  Wt><>f1,  wbo  Ht  tlip  lint*'  of  tlio  fVrnts  giving  rise  to 
ikis  claim  were  the  only  •iiri-utuis  of  a  company  c%llud 
the  Wood's  Patent  Bfick  .Syndicate  (Limited).  Th«i 
dcfendiUDt  Heoty  Wood  put  io  no  defence,  and 
•gabet  bin  the  plaintiflSi  more  for  judgment,  end 
u  the  averments  in  the  statement  of  claim  nre 
admitttd,  and  are  sufficieut  to  t-ntitle  the  plaintiffs  to 
relief,  th»-re  mustb*' jiuiKraent  in  thoir  favour  severally 
(or  oompenaation  for  the  low  or  damage  sustained  by 
MMOO  of  the  ontme  ttefementu  contained  in  the 
covering  letter  and  prospectus  in  the  statement  of 
dsim  mentioned,  and  there  mu»t  be  an  inquiry  ami 
payment  of  the  amount  found  to  be  due.  riu»y  are 
»Uo  entitled  to  co«tii  up  to  and  including  judgment, 
the  Bubofqaent  costs  being  reserved. 

lianmet  the  plaintiff  AugiMteDjnncqbior,  oonnsel 
totheotteulatit  J.  T«,Wood  deeted  to  oall  no  evidence , 
and  submits  tbut  no  case  hat  b^'cii  ni:i<if»  out. 
As  sgaiost  the  remaiuiug  pli^intiffii  he  hwi  addiictiU 
evidence,  and  I  tuxut  therefore  consider  the  case  of 
Aognate  Driacqfaier  Miierately.  ^Hia  lordship  pro- 
cfldM  to  read  the  in  the  Direetors' 

Liabtlity  Act  acd  to  ststte  the  facfB  of  the  case,  and 
continued:]  The  iitsxt  question  that  I  have  tocousider 
is,  are  the  statements  to  which  I  have  referred  uutrue 
statements.  I  consider  that  the  statements  in 
the  covering  letter  as  to  the  purchase  of  ft  field 
at  Angel-road,  as  to  the  asMts  of  the  company 
includiug  the  freehold  land  are  untrue.  j^His 
L  rdahip  jirdrr  Mitd  to  summarize  the  plaintiff 
Drincqbier's  evidence,  and  continued:]  I  was  not 
wtiifled  horn  the  foam  of  the  questions  asked  or  from 
the  aaawets  gifon  whether  the  witness  qoite 
appreflinted  thefr  imening,  and  for  that  reason  Tasked 
him  at  the  ooncliifiion  of  his  rf  - rx  inunatioii  whether 
it  wonld  have  made  a  diiference  to  him  in  takiug 
iebentnres  if  he  had  known  what  the  terms  really 
wve  with  relcrmoe  to  the  eoquisition  of  the  site, 
Md  I  explained  to  him  what  the  real  terms  were— 
that  is  to  say.  taking  as  cearly  us  possible  the 
wordH  r,f  the  agreenieut  showing'  that  an  option 
would  have  to  be  exercised  will  in  a  ytar,  aijd 
£l,0(Mi  would  have  to  be  paid,  and  showing  the  way 
in  which  the  £  1  ,()00  might  be  paid.  He  said  that  it 
would  have  made  a  difference  to  him ;  but  in  reply 
to  the  question,  "  What  difference  ?  "  he  replied.  "  I 
cannot  ani>wtr  what  differciico  it  would  have  inado," 
I  did  not  f«el  juatiiied  in  further  pre^biug  the 
matter,  and  the  evidoiOB  rsete  there.  I  did  not,  as  I 
viit  ^eel  jostified  in  prearing  the  matter  further 
upon  him,  as  I  might  hft?e  been  suggesting  an 
iiiiwer  ;  but  T  nmst  point  out  that  he  could  not  have 
ondCTstood  the  trffects  of  the  non-exercise  uf  uu 
option  to  pnrohaee  if  he  thought,  nevertbeleBS,  that 
be  vbou'd  have  tho  gravel  pits.  T*>ere  i*  a  pas<agn 
I  ghttttld  ]ik«  to  ref«T  to  in  tba  jurtguiei.t  of  Um 
~  iaArmtanw.Bmith,*!  Ch.D.aaO, 


where  he  says,  "It  is  an  old  expedient,  and  seldom 
-^ii  :  essful,  tocro«s-exainine  a  person  who  h&6  read  a 
prosp^ctuB  and  ask  him  as  to  eticU  particular  state- 
ment, what  influence  it  had  on  his  mind  and  how  far 
it  determined  him  to  enter  into  the  contract.  Thia 
is  quite  falfaunooi.   It  eesiMMS  that  a  person  who 
reads  a  prospect  as  and  determines  to  take  shares  on 
the  faith  of  it  can  determine  among  tbn  different 
parts  of  it  the  effect  produced  by  the  whole.  This 
OMi  rarely  be  done  at  the  time,  and  for  a  shareholder 
thee  to  andyse  his  mental  impraesions  after  an  iatms 
val  of  several  years,  so  as  to  8*y  which  repmsontation 
in  particular  induced  him  to  take  Hharea,  is  a  thing 
all  but  inipotisible.    A  person  reading  the  j  t  i;-]  .'-c^uh 
looks  on  it  as  a  whole ;  he  thinks  the  undertaicmg  u  a 
floe  commercial  BpeoateHon;  ha  sees  good  names 
attached  to  it ;  ho  obeervts  otlmr  points  whioh  ha 
thinks  favourable,  and  on  the  whole  be  forms  hi* 
conclusion.      You   cannot  weigh   the  elements  by 
ounoeB."     To  my  mind  it  is  very  frequently  an 
extraouly  difficult  tUbg  for  a  man  who  has  taken 
sharsa  or  debentnreo  iqion  the  faith  of  a  prospeetoa. 
on  bemg  asked,  **  Wcnild  yon  have  talMtt  ihineB  if 
something  had  been  left  out  and  Romothing  else  put 
iu?"  to  answer.   And  probably  in  many  cases  his  true 
answer  would  be,  "  lean  hardly  answer  that  question, 
as  I  never  saw  a  prospectus  with  the  statement  that 
you  mention  in  it.      I  think  that  the  plaintiif 
Drincqbier  believed,  and  was  justified  in  believing, 
that  a  freehold  site  had  been  actually  acquired,  and 
t[iu<       was  (laceiveri.    1  am  <  f  L  TiLuion  tbonfora  tlMt 
hi  is  entitled  to  succeed  in  this  action. 

In  regard  to  the  case  of  the  other  plaintiffs,  their 
evidenoe  ia  not  open  to  the  critioiim  dneotad  afainil 
that  of  Angnate  DriaeqWer.  I  am  aattafled  that  aaeh 
one  of  them  took  det)enturM  on  the  faith  of  the 
prospectus  and  covering  letter,  but  I  have  to  consider 
the  effect  of  the  evidence  adduced  on  behalf  of  the 
defendant  J.  L.  Wood.  The  Aot  provides  for  the 
liability  to  whidh  I  htm  refnied  on  the  part  of  » 
director,  unless  it  ia  proved  amongst  other  things  that 
the  prospectus  was  issued  without  iiin  knowledge  or 
consent.  J.  L.  Wood  admits  that  exc<  [  t  i^.  putting 
it  into  the  hands  of  his  solicitor  to  defend  the  action 
he  never  did  anything  to  repudiate  the  prospectua 
which  bore  his  name.  [After  considering  J.  L. 
Wood's  evidence  further,  his  lordship  oontinnod :]  I 
atu  satisfii'  l  that  the  (h'feudant  J.  T..  W  j  i  l  l:urw  tlmt 
there  would  be  a  jiru^pectus,  and  that  there  was 
one  in  existence  iu  or  aboob  Jnfyt  19Uf  at  a 
time  when  debentiire*holder«  wwa  babg  aenght 
for,  and  that  if  bti  evidenee  be  hue  as  to  nil 
not  having  seen  it,  before  actinn  It  night,  be  chose 
to  abstain  froiu  a^tking  to  atio  it.  1  wo  points  have 
t>een  8ubmitte<l  to  me  in  reference  to  this  matter,  the 
one  being  that  the  Act  uses  the  expression  "  the 
prospeotni*'  and  that  the  prospectus  maana  the 
jirospectus  on  the  faith  of  which  the  debentures  were 
tnkvu — a  construction  of  the  Act  with  which  I  agree. 
And  it  is  further  said  that  there  might  havi!  In  uii 
others.  But  no  evidenoe  was  adduced,  nor  was  any 
suggestion  made,  exoept  that  it  was  pnt  in  aij^nmant 
as  a  posaibUiQr>  that  any  other  prospeetoa  was  issoadt 
althoogb  there  is  some  little  evidenoe  tending  to  show 
that  a  further  print,  which  so  fur  as  I  know  was  iu 
exact  acoordttuce  with  that  proved  to  have  been  issued, 
was  executed.  But  it  ia  clear  that  the  defendant 
J.  L.  Wood  never  "forthwith"  nor  OTer 
action  brought,  "on  beooming  awaie  of  its 

gave  reasonable  public  notice  that  the  prospectus 
was  so  issued  without  hia  knowledge  or  consent,  or 
that  after  the  issue  of  the  proapeotus  or  notice  and 
before  allotmeot,  he  on  becoming  aware  of  ajxy  untrue 
staiement  th«rstn  withdrew  his  oonsent  thereto,  and 
notiea  to  be  givao  of 
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drawwl  uid  of  the  reason  tberpfor.  I  do  not  flODiidv 
that  a  director  otherviaa  liable  under  the  prorisions 
of  thin  Act,  discbvricres  bimedf  from  the  burden 
thrown  upon  liini  i"  fu  can  do  no  more  thau  show 
tbat,  having  becomt;  u  wt^rc  of  the  i<«ttue  of  a  prospectus 
or  notice,  he  delibfTRtely  ubntaiued  from  inquiring  m 
to  ita  <oat«nta,  and  refraiaed  from  giTini[(  tmy  notice. 
It  may  )w  that  he  can  rapndiata  withoat  nudring 
inquiry  as  to  the  contents,  and  ho  can  certainly  tako 
the  motp  rea»ou»ble  course,  and  one  more  consistent 
both  with  hiii  duty  a^  a  director  and  an  honeat 
inaD,  of  eudeavourioK  to  uodentaod  what  state- 
mrats  have  been  made  for  wtnch  he  ig  reaponsible 
and  then  if  he  finds  that  tberr  are  imtrue  statomenta 
publicly  put  forward,  forthwith  ri>pudiate  them, 
it  is  q  .itw  true  that  ho  hud  no  pecuniary  interest  iu 
the  compwy  beyond  his  interest  as  landlord  and 
p>3wible  interest  aa  vendor  oDdsr  the  agieeoMnlt  end 
he  WRfl  content  to  leave  the  pn>paranon  usd  iMue 
of  OTnrything,  including  the  proepeottia  and  any  notice 
th)4t  nii^^ht  be  iuued  to  obtain  money,  to  his  brother 
HTid  the  secretary,  trusting  iu  them.  Ue  was  not  fully 
acquainted  with  the  proviaions  of  the  Act.  But  it  must 
he  nodmatood  that  a  diceotor  who  oooeente  to  be  • 
director  aaaitines  a  pofltti<m  niTolfflng  dntiee  wbioh  «eii> 
not  bt?  Kbirked  by  leaving  matters  to  others. 

TbtTij  is  one  other  obserration  that  I  bliouid  like 
to  make  bofore  I  conclude,  and  that  is  upon  the  ques- 
tion whether  I  took  the  right  view  of  themeauiag  of  the 
rule  under  which  I  allowed  the  case  to  proceed.  I  am 
Mtisfiedtbstintbepresentoase,  sofar  from  working  an 
injustice,  it  baa  saved  expense  to  thoae  parties  by 
wliorn  the  exi>ense  of  'Li-  Ktigation  will  have  to  be 
borne.  Under  the  circumstances  I  hold  that  all  the 
pleintiffs  are  entitled  to  judgment  severally  for  tbe 
MAOimta  which,  on  the  fcoper  ioqoiriee  being  tekem, 
■ball  be  fbnnd  due  to  them. 

I  think  that  it  is  only  fair  to  add  that  I  rio 
not  luuk  on  Henry  Wood  as  a  rasoaL  I  think 
that  he  was  an  enthusiast  believing  most  firmly 
in  the  patent  which  he  had  obt«inedf  end  he 
■ays  that  be  stni  tbinln  that  the  proepeetue  U  ell 
tra<».  T  think  that  he  is  probably  lure  a  good  many 
investors,  extravagantly  aanguiue,  and  lie  seems  to 
hiiv.-  takin  the  ad  vice  of  a  layman  with  regard  to  this 
])r(i.spectus  who  had  had  something  to  do  with  some 
other  prospectus,  bat  I  oazmot  relieve  him  of  reeponsi- 
biiity  upon  that  eooount  With  reference  to  J.  L. 
WO(>d,  I  will  not  say  anything  upon  the  way  in 
which  he  gave  his  evidence;  but  apart  from  fliit,  he 
chose  to  rely  upon  his  brother  Henry,  and  he  cannot 
eompliia  fbet  ne  hae  been  made  wepoBiiM» 

Judgment  /or  f/r  j  lahUiJfa. 

Bolidtora,  George  IFtUxm*  for  Edward*  <ft  Willton, 
Bemsgate ;  /.  J^thmoMitm 


By  tedion  00,  tuh'$trtinn  7,  o/  S  ift  3  Virt.  t.  47, 

"  Every  jteravn  who  t/tall  expttse  anyihintj  fur  nh 
.  ,  .  upon  cr  BO  at  to  hang  over  any  carriage- 
way or  /mtway  .  .  .  so  as  (o  rdnst'  uini'^iiantt  cr 
obstruetion  in  any  thdrongh/ure  within  the  Metrt^t^liU 
Police  district,  shall  be  IwhU  <»  «  peRaT^  lif  ml  mmt 
than  forty  ihiUingt." 

lly  regaUaion  9  of  (he  Mice  Beffutatimu  dalii  tkt 
28<A  n/  Decemh'  r,  \  Sfif).  and  ma  le  under  th^-  .^f'  tropolitan 
Streets  Art  Amtt,>!uH'ttt  Act,  1867,  it  is  pn^vidtii  Vtat 
cnstermiinyeis  and  othtrs  and  their  barrows  are  therth^ 
made  liable  to  be  removed  /rum  attf/  ttrett  owi  puilic 
way  in  which  they  route  an  eMruetioH  to  the  bvjfk,ar 
where  they  are  an  annoyance  to  the  iuhnhitants. 

Held,  that  section  60  and  thr.  above  reynlation  do  w>i 
riivrr  the  Miixr  ijrLiini'l,  and  that  erction  60  wot  wi 
impliedly  repealed  by  Vte  reguiationtt  nor  was  the  f«mJt§ 
prmideifor  iy  the  mM  $«eHm  e^psraedM  fty  Am. 


Oek.S7. 


Q.  R.  IHv. 
(Lord  Russell  of  Ktllowen, 
0.,T..  and  Wills,  J.) 

W  AXDSWOBTH  UoABU  or  W01UC8  {Ai»pellattts)  V. 
Fbsttt  (ilespondciit).  (n.) 

Metropolis — Streets — Cifstermour/fr—Fjjioninr/  for  sale 
on  rurriaye-tvay—  Metro})olituu  I'ldke  Act,  18^9  (2  <t 
3  I'ict.  c.  47),  s.  60,  sitb-fection  7 — Metropolitan 
S(r'((H  Act  Amendment  Act,  1867  (31  ^  32  Vict,  c 
'*).  t.  l—Miet  BtftUaHont  of  the  88fA  of  DoBmber, 
1869. 


(a.)  Eeported  hy  B.  O.  Still wsifi^ 
at-Law. 


Tbiflwaaansmeel  on*  fleeeetetedby  one  of  ti» 

:^Totro|Kilitaa  police  magititimtee  litlang  tt  tiie  Soutk^ 

Wee  tern  police-conrt. 

Tbe  respondent,  who  was  a  costermoogeri  mi 
summoned  upon  a  coaiplaint  made  by  the  epndliBt^ 
the  Wandsworth  Boera  of  Worki,  that  die  Bad  n- 

lawfully  expos'^'^  for  sale  rolery  upon  tbe  carriage- 
way io  a  tlioroughiare  mo  as  to  cause  auuoyunee  aui 
obstruction  in  tlie  said  thornuglifare  contrarj-  to  th# 
provisions  of  the  Metropolitan  Police  Act,  UlU, 
8.  60. 

Upon  the  bearing  of  the  complaint  it  was  pnrred 
the  respondent  did  expose  celery  for  sale  upon  lb* 
Cirriage-way  in  Ealham  Iligh-road.  which  i«  a 
thoroughfare  iu  the  Metropolitan  police  district,  io 
such  a  manner  that  she  caused  annoyance  to  the  ia- 
habitenta  and  obetnictio&  to  thetrafl&o.  Upon  thst 
evidence  tbe  magutiate  foimd  as  a  faot  that  she  had! 
P^pn^i  -l  cr^l^ry  for  Sale  upon  the  carriage  rrtv  ;u  s 
JLoruugi.liiro  within  six  miles  of  Chariug  Cross  in 
such  a  munoer  as  to  create  obstruction  to  traffic  and 
aonoyanoe  to  the  inhabitants,  Imt  he  refused  to  fine 
her  Hid  dismissed  the  aommone  on  the  groiud  tbst 
the  remedy  given  by  regtilatioti  G  of  the  V.?'--:- 
Begulattons,  28th  December.  lsG9,  framed  nnis: 
I  section  1  of  the  Metropolit.HU  Streets  Ant  Ameudi:.?!!! 
Act,  1867,  superseded  the  rem«Hly  provided  by  2  &  J 
Vict.  c.  47,  8.  60. 

The  sixth  regulation  provides  that  "  oostermoogcn, 
street  hawlwrs,  and  ttioerant  traders,  and  th«r 
barrows,  carts,  and  stuUa  are  hereby  m«de  liable 
to  be  removed  from  any  stceel  and  public  way  in 
which  they  cause  an  obstruction  to  the  traffic,  criracn 
they  are  en  annoyance  to  the  inhabitaats." 

By  2  ft  8  Tieb  o.  47,  t.  eo,  H  is  provided  tbst 
*'  every  pers  ni  who,  in  any  s*rrpf  or  j.ublio  |Jaoe 
within  the  hunts  of  the  Metropolitan  police  district, 
shall  be  guilty  of  a!iy  of  the  following  offences,  shall 
be  liable  to  a  penalty  of  not  more  then  ^ortjr  dvlhsfi 
for  every  such  offence.** 

Sub-section  7  oontinaee :  "  Every  person  who  shaD 
expose  anything  for  sale  .  .  .  upon  or  so  as  to 
haug  over  my  <  srriage-way  or  footway  .  .  .  M 
as  to  cause  any  auuoyance  or  obitruction  in  any 
thoroughfare," 

Byseoti<m6of  the  Metropolitan  Streets  Ar»  1S6T 
(ao  ft  31  Yiot.  0. 134),  it  is  provided  that '  .\  g<^yii 
or  other  articles  shall  be  allowed  to  rest  on  any  tiX>t- 
way  or  other  part  of  a  street  within  the  geoerai  hmits 
of  this  Act  or  be  otherwise  allowed  to  oaose  obltrw 
tion  or  inconvenience  to  tbe  passue  of  the  pdblis  Is 
a  longer  time  than  may  be  absciSitelT  nopcssaij  lor 
loading  or  unloading  such  goods  or  other  articles." 

^'Any  persfni  doing  any  act  in  c<mtravflntiaa  of 
this  section  shall  be  liable  for   each   offlhoce  tO  • 
^  penalty  not  exceeding  fortgr  shillings." 
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Hen  by  the  Metropolitan  Htreota  Act  Amendment 
Act,  186T  ,v  .rj  Vi,:t.  c.  r-).  »•  1.  »t  is  provid^'d  thfil 
"The  sixtii  section  of  the  Mttropcuitaii  Streets 
Act,  1867,  probibitnig  the  deposit  of  goods  in  the 
ftMflfai  ahail  not  to  ooitflniODgers,  street 

ktvkoni,  or  ilniorMlt  tnidm  lO  long  M  they  cany  on 
tbcir  hminesB  in  aooordanoe  with  the  regulations  irom 
time  to  time  nia<1e  by  the  Commissioner  of  Police  with 
th*  sj'proval  of  the  Secretary  of  State." 

Tbe  questions  for  the  opinion  of  the  court  weri> 
iriiether  section  60,  snb  secfion  7,  of  2  &  3  Vict.  c.  17, 
vif  impliedly  xcpMlad  or  npOTaeded  by  th«  Folio9 
SsfuIsSioiu  of  flio  28t1i  of  December,  1869,  and 
whether  the  magistrate's  decision  was  right  in  lav. 

Borace  Avory,  for  tbe  appellants. — The  magistrate 
was  wrong  in  not  conviotin^  the  reapondent.  The 
pnlioe  regulation  in  qanttoii  did  not  imnKwdly 
repeal  or  snpersede  section  60,  raVaootion  7|  Of  9  A  S 
Viet  c.  47. 

Xo  one  appear^  for  the  respondent. 

Lord  RU98KLL  OF  KiTXOvrKN,  C.J. — I  am  of 
I  pinion  that  this  appeal  must  he  allowed.  There  is 
SO  rround  for  saying  either  that  section  60,  sub- 
MotMn  7,  of  2  &.  3  Viot.  o.  47  is  impliedly  re- 
pMlad  by  tho  xogttUfeiant  of  tho  28th  of  December. 
am,  or  fh»t  tb«  alzCh  of  fhcM  regolations 
5DppT-p>!(  s  tbe  rfmotir  prorided  by  section  60.  The 
*Utute  and  the  regulations  do  not  cover  the  same 
gnnmd.  Section  60  provil  n  that  every  person 
who  shall  expose  anything  for  sole  upon  any  oarriage- 
Wtj  go  as  to  cause  annoyance  or  omtaruotion  in  any 
UMloqglitea  ahall  bo  Uabto  to  »  certain  penalty, 
wliwwt  iramlMr  riz  of  theaa  rsgobtions  provides  that 
COStermonger?  and  their  barrows  are  liable  to  be 
nmored  from  any  street  and  public  way  in  which 
they  cause  an  oi  ^ traction  to  tho  traffic  or  an  annoy- 
ance to  thti  iobabitaots.  For  thenn  reasons  I  am  of 
opinion  that  the  magistrate's  I  i  :s  >ii  vvas  wrong  in 
point  at  law,  and  the  a^aal  most  be  allowed.  The 
CM  vQl  bo  xBinittBd  to  tt«  iMgtotmto  to  oottffiot. 

Wuu,  J.— I  enlfady  agno. 

Ctm  remitted. 

Solidton  for  the  oppellaat*,  IF.  (F.  I'owv  *  8om, 


Prom  C,  A.  1  -  - 

(England).  ]  Doo.  6,  6, 

ATTOBKST-OKinElUL  «.  BSXCH.  (a.) 

Inland  revenue — EtUtte  duty — Property  pauingon  death 
—Sitilement — Smrender  of  t^t$  to  remainder- 
man—Finance  Aft,  1894  (67  3k  5S  FM.  c.  30),  $».  1, 

2  [iul-»f(iii>it  1  {}))).  5.  7  {«uh-)f,-tion  7). 

A  tenant  /or  li/e  {who  died  tin  1896),  more  than  twelve 
mtmtfts  be/ore  her  d^th,  $urrendered  her  life  interest  in 
mlain  iruH  proptrty,  m>  a$  to  mtrgt  htr  lift  ettate  in 
tic  imwtedUria  rweraioner,  who  then  heeamt  atOoluttly 

'nfifJ'd. 

Htld,  t/,at,  ii/xjit  (lie  death  of  the  tenant  for  lift,  no 
prtfj'fTiy  jiatifd  on  her  (hath  within  th  vu'.ining  of 
mttitm  2,  tub~§ectii'n  1  (b),  of  the  Finaucr  A<t,  1894, 
and  e$tate  dtdy  wa»  not  payable. 

DecUion  of  the  Court  oi  Aflpeol  (46  W.  £,  U6, 
[18983  2  Q.  D.  147)  aj/irmed. 

Tina  mm  ma  afpool  Iran  la  ovdar  of  tihe  CkMut 
(•.)  geporled  Igr  d  E.  GBAvmnr,  &q*«  Benlitar- 


of  Appeal  (A.  L.  Smith,  Chittv,  and  Collins,  L.JJ.) 
reported  4*;  W.  R.  43.),  [l  xi>H]  2  Q.  B.  147.  reversing 
the  judgment  of  the  Queen's  Bench  Divisioti 
(PoUock,!}.,  andlUdlv.  J.).  46  W.  E.,  p.  44,  [18W] 
2  Q,  B.  &3&,  npon  an  inflmniatioa  by  toe  Attoniey- 
Qenetal  daiming  eetate  daty  tmdor  the  Ffnanee  Am, 
1894. 

The  iacU  are  set  out  at  leugth  in  the  report  of  the 
c^vso  in  thri  c)aee&*t  Bench  InviaioD.  Shortly  th»y 

are  as  follows : 

Mrs.  Beech  wai  antiUed  under  her  marriage  settle- 
ment to  the  anoooM  of  real  and  pewonal  pioparfer  for 
ber  lift,  with  remamdsr  to  her  eon  Howard  Beedi 

absolutely. 

In  181^1  she  by  deed  surrendered  her  life  interent  in 
the  property  to  the  trustw-  o;  the  s.'rtli':ii-:-nt  to  th': 
end  aaa  intent  that  her  life  interest  might  merge  in 
the  hiteireit  in  remainder  of  her  son  Howard  Beech. 
Upon  the  anxiander  of  this  life  intetsat  to  Howard 
Beeob,  he  beoame  absolute  ownv  of  lha  proper^. 

Mrs.  I^och  died  in  August^  1896,  OpOO  whOBO  doath 
estate  duty  wad  claimed. 

The  Court  of  ^ptal  had  bald  llbat  the  duly  waa 
not  payable. 

The  Crown  appealed. 

By  the  Finance  Act,  1894,  s.  1:  '*  In  the  «a«a  of 
every  person  dying  after  the  cornmeooemept  of  tiiia 

}>art  of  this  Act  there  shall,  save  as  hereinafter 
expressly  provided,  be  levied  and  paid,  upon  the 
pn[i(M [j.'il  vul-n.'.  H'iLf'rt;iiiiMl  fis  her'-iiiafter  provulfil. 
of  all  property,  real  or  peraoual,  settled  or  not  settled, 
which  passes  on  tho  death  of  indi  penon,  a  dnty,  ' 
called  estate  duty.   .  . 

By  section  2,  sub-section  1  :  "  Property  pasaine  on 
the  death  of  the  deceased  shall  be  deemed  to  iodude 
the  property  following — that  is  to  say  :...(;<) 
Property  in  which  the  deceased  or  any  oil.i  r  pe  rson 
had  an  interest  ceasing  on  the  death  of  tbe  Ueo«a«ed, 
to  the  extent  to  which  a  hanefli  aoonwa  or  ariaia  by 
the  cesser  of  such  interest.   .  . 

By  section  7,  sub-section  7:  "The  valoe  of  flie 
benefit  accruing  or  arising  from  the  cesser  of  an 
interest  ceding  on  the  death  of  the  deceased  shall, 
(a)  if  tlitj  mt^'rest  ext*«ndod  to  t1:<-  wKole  income 
of  the  proper^,  be  the  prinoipttl  value  of  that 
pMparly*  •  •  • 

Sir  It.  E.  Wehtttr,  A.O.,  Sir  I!.  T.  Iteid,  Q.C., 
Sir  R.  B.  Fifdm,  8,0^  and  Vamhan  Hawkins,  for 
the  appellant.— The  dti^  is  leviaUto  under  section  1. 
"What  is  the  natuml  mraning  of  these  wonlj,  "  All 
settled  propOTty  which  passes  on  the  death  of  the 
person'":'  We  say  it  is  the  ordinary  dovohitiou  of 
property,  i.e.,  when  a  different  interest  arises.  The 
scheme  of  the  Act  so  intends.  A  succession  tahaa 
plaoe  wlMoi  »  diffsiranfe  peiaon  takea.  I>ae  effect  baa 
not  been  given  to  the  words  of  tko  Aot  considered 
apart  from  surrer.  lnr,  <  )ti  the  dropping  of  the  life, 
the  remaiuderuiiia  jivia  1411  interest  iu  tho  property. 
We  have  not  to  consider  what  the  individual  acquires, 
but  what  passes.  The  remainderman  acQoiree  owiqg 
to, the  settlement.  Section  2,  sub-section  1  (6),  amans 
property  in  which  deoeased  or  any  other  paiaon  baa  a 
fife  intereet,  i.e.,  an  interest  oeasing  on  her  death. 
But  for  merger,  tlie  remaindnrman  would  take  an 
assignment  of  au  mtorest  which  does  cease  on  the 
death  of  the  deceased.  The  character  of  the  interest 
is  con!!idered  in  this  sub-section ;  the  value  to  be 
taken  as  tbe  principal  value.  Tbe  words  used  in 
aeotion  6  (daalng  with  aettlonent  eatate  doty)  must 
be  takan  aa  paaamg  xanSet  tiial  ditoodtion.  Section 
7,  sub-section  7,  are  descriptive  of  the  interest.  It 
was  intended  to  fix  the  time  (the  death  of  the  tenant 
for  life)  when  the  duty  waa  poyaUOb  On  tUs 
aoppoattion  the  scheme  works. 
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Eoott  or  L0BD8. 


AiTOBinnr-GssxBAii  v.  Beiob. 


Hou«B  or  LoBM. 


Coztnt-Uardu,  Q  C,  J.'.-^'r  Q  ('.,  ]V.M.  ^V"  ""^ 
Austen  Cartmeti,  for  the  rtsixjndeuta,  were  not  heard. 

Earl  of  XUiBBUBTt  L.O,^hk  this  omb  I  ooolMfl  I 
have  not  besn  Me  to  entertflin  any  doobt  ibst  tiio 

ju  lgaient  of  the  Court  of  Ajipeal  Is  right,  and  that  the 
judgment  of  tho  Dipisioiial  Court  was  errouoous. 

The  real  difficulty  I  have  iu  this  case  is  in  speakiufj 
with  niffiioiaiitpraaiflioii  and,  at  the  same  time,  proper 
rmpoot  towudt  llio  argam«nt  that  has  been  adoreesed 
to  OS.  T  donot  denytho  ingenuity  with  which  it  ha8be<*n 
■onght  to  invest  ordinary  languago  with  somo  extra- 
ordinary and  subtle  meaning  which  I  have  not  always 
beea  able  to  follow.  The  subject-matter  seems  to  me 
to  be  dear  enough.  The  finance  Act,  1894,  is  a 
statute  which  is  intended  on  the  laoe  of  it  to  in^ow 
a  tax  upon  property  passing  00  death ;  that  w  tho 
meaning  of  the  --I  '.t  a'e,  that  is  what  it  puqwrts  to  do ; 
andiuHUS  caae  I  do  not  ^ee  that  any  property  did 
pow  on  fho  death.  That  seems  to  me  to  be  uie  whole 
flMo.  I  am  tuuhbla  to  follow  any  othar  pwrnoaition. 
It  is  nid,  indcocl,  tint  th«ra  wM  a  life  «a&te,  and 


that  when  onco  a  settlement  has  been  made,  it  is  sup- 
posed to  fasten  and  stamp  upon  every  life  estate  that 
may  be  comprehended  n-itnin  it  an  indelible  obligation 
to  p»jr  OState  duty  at  some  time  or  another.  That 
doM  not  seem  to  mo  to  be  the  natural  meaning  of  the 

words,  What  the  statute  is  intended  to  make  liable 
to  pay  duty  ia  the  succession  by  one  person  from 
another  upon  death  ;  I  do  not  say  necessarily  from 
the  person  who  has  died — there  may  be  suoh  a  thing, 
of  oonne*  ok  a  saooession  by  reason  of  the  death  of  a 
person  not  immediately  the  former  owner  oi  the 
property  in  popular  lans;uage — but  some  death  wttfod 
between  the  partietMtM  paniod  at  wMoh  the  eitote 
should  vest. 

But  that  being  the  —fii'«»g  of  it*  let  na  see  what 
the  faota  are  hero.  I  awnoielar  the  purpoee  of  what 
I  am  about  to  say  that  the  twelve  months*  Umit  is 

out  of  the  quest  in.  It  is  out  of  the  question  for  two 
reasons.  First,  because,  aa  a  matter  cf  fact,  the 
paiiod  was  longer  than  twelve  months  when  the 
^rtknlar  oonveyanoe  which  is  now  sought  to  be 
charged  with  tiie  doty  was  made ;  and,  according  to 
Sir  TJoTirrt  'Rr-id,  who  has  said  a  good  deal  to  indn  r 
uiib  L-u  t.kki'  that  view,  his  view,  at  all  cvLnta.  is  that  it 
is  out  of  the  (luealiou  for  another  rea.son,  which  I  will 
not  stop  to  consider,  because  it  uuty  prejudice  future 
inquiries  if  I  express  any  opinion  unonlt;  but  that 
bemg  so,  the  question  here  is  whether,  xtpaa  a  oon> 
veyanoe  inter  vivim  of  the  interest  that  tne  mother 
J  -fN  itaed,  that  J  illi  within  the  language  of  the 
statute,  "  property  passing  by  death."  Again  I  say  I 
agree  with  a  great  deal  that  has  bt>en  said  about  tlie 
langnago  which  Is  intended  to  be  ondentood,  and 
baa  been  need  as  language  to  be  nnderatood  by 
ordinary  people,  and  not  iu  a  technical  sense.  Whon 
the  mother  had  passed  her  lite  estata  by  a  uuuveyanc*- 
inter  vivos  to  her  son,  would  anybody,  untainted  by 
tMbniflf^*  viewsi  have  said  that  that  estate  pMsed  from 
the  mother  to  her  son  upon  deatii?  i>eath  bad 
nothing  to  do  with  it.  The  moment  that  conveyance 
•Kna  made  the  sou  was  completely  master  of  the 
situation,  and  he  might  have  sold  the  property  the 
very  next  day.  That  seems  to  me  to  dispose  of  the 
question  under  section  1« 

Then  in  what  other  sense  has  it  paweil  on  tho 
death  ?  It  is  said  that  there  is  certain  pro]i<  rt  \ 
which  is  to  be  deemed  to  pass.  It  se^-ms  to  mo,  from 
what  I  have  alrt^ady  said,  that  it  is  very  manifest  that 
the  Legislature  had  good  reason  to  use  those  words 
"  shall  be  deemed  to  paae,"  beoause^  taldng  the  case 
1  have  already  ilhiibated,  where  the  death  is  the 
point  of  time  at  which  the  new  estate  shull  ve«t, 
although  it  does  not  pass  from  the  one  to  the  other  in  a 


Lf'ttaiu  sense,  yot  .loath  is  (lio  point  of  time  at  vrhiai 
tbe  estate  is  to  pass  from  the  one  to  the  other,  sad 
therefore  it  if  deomad  to  pMS  vifhia  the  awMimof 
the  statute. 

I  think  this  is  the  whole  question.  I  cannot  argue 

it  any  further  because  it  Be«m8  to  mo  to  speak  foi 
itself.  It  is  not  necessary  here  to  say  that  t«xing 
Acts  must  be  precise  and  particular,  and  that  the 
object  of  taxation  has  to  be  aaoerteined,  hoBaose  I  am 
really  unable  to  ftK  upon  any  words  wbieh  even  hy 
any  doubtful  construction  Can  mikf  th"  tnx  v.y.''''- 
under  these  circumstances.  It  ;i[i];-  Lirs  v.>  mt-  liiitl  i: 
would  go  to  the  root  of  the  ^Th  ilo  priu  ^iple  of  tht- 
statute  itself.  The  scheme  of  tho  Act  (which  I  qoiUi 
agree  is  a  phrase  quite  proper  to  be  used,  etea  is 
respect  of  a  taxing  Act)  is  to  inflict  taxation  upon 
property  passing  on  death ;  and  the  one  priao^de 
which  seems  to  mo  to  dispose  of  tho  whole  of  the  est* 
is  that  here  there  is  no  prot>erty  passing  on  death  at 
all ;  death  has  no  more  to  do  witn  it  than  any  oth«r 
hnmatmal  oircumstanoo  in  tiie  oose.  That  ^neii 
passed  the  property,  whiob  did  Operate  npon  tbe 
property  th^it  passoil,  w-i-'.  thr-  cnnvrvance  inUr  '-""pf* 
which  vested  the  property  p.isaed  in  the  person  to 
whom  it  was  conveyed,  perfectly  indepenaSBlly  of, 
and  having  ao  tdatioa  to,  the  death  at  alL 

In  these  droamstanoes  it  eppesn  to  me  that  tb» 
j  udgment  of  the  Court  of  Appeal  was  perfectly  rigbt, 
and  this  appeal  ought  to  be  dismissed  with  costi. 

Lord  Wat.sox.— This  is  not,  according  to  my  i^fire- 
hension,  a  very  large  question ;  it  mi^  M  lane  m  its 
scope,  but  it  certainlv  depends  npon  eonaMwfatiani 
which  are  very  shorUy  stated  in  the  statute  ttsiif 
which  tho  appellants  seek  to  interpret.  Tho  sirgu- 
ments  used  in  support  of  their  contention  have  b^aii 
very  subtle,  very  ingenious,  and  on  the  whole— 
ezospting  in  their  result— very  satisfactorj ;  but  I 
certainly  do  not  see  my  way  to  placing  upon  any 
taxing  statute  so  wide  ao  interpretation  as  ha«  been 
submitted  for  our  approval  by  the  present  Attomay- 
Qeneral  and  his  pr^ecessor  in  office. 

I  think  tho  ease  lies  ezactlv  ^ere  mf  noble  aad 
learned  friend  on  tiie  woolsack  has  stated  it.  TbmA^ 

nrn  wh'ph  jjrantji  to  Hor  i\T:t;pity  a  right  to  taxa- 
[tuu,  wLiuh  18  to  bo  levied  iu  tLi«j  case  of  any  peraoo 
dying  "  upon  the  principal  value  of  all  property,  real 
or  personal,  settled  or  not  settled,  which  pm»m  on  ths 
death  of  suoih  penon."  Taking  these  words  by  tlMoi- 
selves,  the  construction  of  the  taxing  elanso  would.  I 
think,  necessarily  be  somewhat  more  Hmited  than 
follows  fro:u  the  terms  of  the  next  section — aectioo  '1 
— which  enlarges  the  scope  of  the   clause.  It 
apparency  was  anticipated  tnat  a  ooost  of  In  w  might 
pluje  upon  these  wonu,  "  whidl  passas  oai  the  death 
of  suoh  person,"  a  ooostntfltion  limitad  to  propotj 
which  paused  iu  the  ordinary  sense  of  the  term  from 
tho   dpoeasod  into  the  possessioo  and  property  of 
another  person  after  his  death.    But  section  2  of  tba 
statute  widens  that  intsrpretaiion  very  maoh,  for  it 
extends  it  to  sU  eases  when  the  sarvivw  of  Iks 
deceased  derives  a  succession,  or,  T  should  say  rather, 
derives  a  benefit  by  reason  of  the  death  of 
deoeaoed.  depend  ^^nt  upon  and  emstgii^;  nixai  ths 
death  of  the  deceased. 

Tbe  present  case  is  said  to  fall  within  sub  eeotjan 
t  (b)  of  section  2.  I  only  read  the  first  part  of  it ; 
th«  rest  is  inapplicable.  "  Property  in  which  the 
de'.MMi'soii  or  any  othtT  yiers-  'H  luvl  an  ii.itorest  ceasing 
uu  the  death  of  thii  deceased  to  the  extent  to  which 
a  benefit  accrues  or  arises  by  the  cesser  of  sadi 
interest."  There  are  two  points  in  that  detimtioa  ia 
regard  to  which  the  prssent  case  utterly  fails. 
"  Property  in  which  the  deceased  or  any  other  per*iii 
had  an  interest  ceasuig  on  the  death  of  the  deocased  ' 
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—that  is,  an  intorest  in  him  or  hor  at  his  or  her  deaih 
wkith  did  not  ceaae  except  with  his  or  her  lifetimo. 
Withreg&ri  to  tiic  {ir.ijierty  in  qurytirm  it  ia  a 
right  of  life  rent  which  wiis  not  in  the  decfnaed  at  the 
time  of  her  death;  she  had  parted  with  it  months 
hdtn,  and aooordinclTi hmoig  w  partod  wiUitll»a 
tea  wfir wixw.  it  mom  that  In  tiia  wirdaoi  fte 
maftintng^  part  of  the  definition  no  banaflt  acOKOtd  Or 
t'os*  Ijy  tbf  c«^ss»^r  of  her  interest. 

It  IS  sni  i  L-  the  suooeiaion — the  which  was 
taken  hy  the  respondent — waa  taken  by  hiui  under 
the  lettlement.  That  is  true ;  but  it  was  not  taken 
Igr  hia  in  snoli  dronmatanoas  a«  to  render  it  a  mcoea- 
aon  «r  tafanat  wUdi  waa  liable  to  taicaitMB  nndtr 
fte  Act  with  which  we  have  to  deal. 

For  these  reasons  (I  do  not  require  to  sav  more)  I 
mtirely  concur  with  tha  jndgBiant  votad  by  the 
Lord  Chancellor. 

Liord  AanBouRNE.— I  concur  with  my  noble  and 
learned  friend  on  tho  woolsack.  This  is  a  tjixing  Act, 
■id  it  ii  enentaal  to  see  that  the  tax  is  expressly 
j^pOMd,  that  the  subjeot  ia  not  taxed  without  clear 
voRb,  aad  thai  the  nafenral  aonatnuitian  ia  givan  to 
the  war^  nsed.    Here  the  ezi«efla  words  do  not 

t  crt.  but  Loutradict  the  Crown's  contention,  for 
»s »  fact  nothing  ptissfd  on  the  death  of  the  tenant 
for  life.  Practically,  tho  argument  for  the  Crown 
ptqQirea  the  alteration  of  the  words  of  the  statute  so 
a«  to  include  the  case  of  a  tenant  for  life  who  bad 
mmmaljr  liad  an  ixtterett  which  had  oeaaed,  not  on, 
Rt  bafata  Hm  death,  bdeed,  tiia  srgnnent  raquireR 
not  only  the  alteration,  but  the  insertion  of  words 
tb»t  the  life  interetit  should  be  deemed  to  oontanue 

wn  to  the  death,  ..Afi^iiri—^higj— hma— ^watuiai- 

oooreyanoe,  or  merger. 

I  think  that  thaatdar  of  fbaOamt  cf  Appeal  ia 
foifee  right. 

Lords  M Ai  \A>.H  ;  K.\  and  Mi>i:Rit*  ooncTJrred. 

Ijord  8nANi'. — I  abo  concur,  iin  1  I  have  ouly  to 
Kill  that,  ci incurring  as  I  do  \vith  wl  i'  has  fallen  ' 
tr  im  all  your  lordships,  I  think  the  reasons  given  by 
the  Court  of  Appeal,  h\  i<iiiiih  and  Chitty,  L.JJ.,  are 
entirely  sat  i.Hfa«tacy,  and  maka  tha  of  the 

question  quite  daar. 

Lord  Da  VST. — also  oonoOTt  Mid  it  is  really 
aaflkiwti  ao  iar  as  section  1  ia  oonoamady  to  aay  that 
Am  waa  not  settled  property  atfira  date  of  (ha  death, 

acd  that  it  did  not  pass. 

I  only  desire  to  add  that  when  the  ndait  QM 
trtittnii  under  a  settlement  become  absolutely  entitled 
in  poiesssion  to  the  trust  funds,  with  power  to  dis- 
pose of  the  trust  funds  without  the  consent  of  any 
other  partiea»  the  aattleaunti  aooording  to  tnty 
rata  and  doi^iiiia>  ia  at  an  and.  The  trnsteea  are 
/«i»di  ojtcio,  they  hare  no  longer  any  duties  to 
p«fonn.  they  have  no  longer  any  interest  to  protect ; 
their  position  is  ex<  lusively  that  of  bare  trtisteea  for 
the  persons  absolutely  entitled,  and  whether  those 
peiBons  absolutely  entitled  choose  to  get  in  the  out- 
aisadiag  legal  aetata^  or  do  not  oara  to  Mt  in  tha 
legil  aaMa,  cannot  make  the  fiuntaat  diflnenoa  in 
titeir  position  us  abBolutr  vv^-nrrs  with  power  of  dealing 
with  the  estate ;  and  it  ia  ^  complete  fallacy,  in  my 
Cf.mioc,  tij  s  iy  that  the  respondent  in  tho  present 
aum  was,  after  he  took  a  surrender  of  his  mother's 
Hfe  tntfliest,  the  omam  of  two  separate  interests.  He 
wia  tha  afaacdnta  owner  of  tha  prapartgr,  and  ona 
cenaet  ha  moia  ttna  tha  ahabhita  owner  of  tha 
prnT*rty.  There  is  no  single  test  of  absolute  owner- 
siip  that  can  be  appUed  to  his  position  at  that  date 
■which  shc''.".  -.  thut  he  wft=,  in  any  degree  clli^':  than 
the  absolnta  owner  of  the  property.  If  he  waa  the 
absehla  owmt  oI  Um  paoparty  faafora  Ida  mother't 


death,  he  remained  absolute  owner  of  the  property 
afterwards,  and  there  was  no  passing  of  the  eatate — 
that  is,  no  ehaiifa  of  ownanh^  hy  taaaon  of  her 

death. 

This  is  not  a  mere  technical  doctrine,  it  is  tha  az- 
pwrioB  of  a  fact.  A  man,  it  aaay  ly,  had  a  oopiay- 
anoe  fratn  half •a-dosen  persona,  hot  mnn  whomaoatar 

he  derives  his  title,  hcn-nvrr  many  be  the  persons  who 
join  in  conveying  to  imu,  if  be  lias  got  the  absolute 
i,)'.vii(-rsLip  lit'  la  tl.i-  i>'.vti-r  nf  our  citHtt-  oi"  i ri ttr-'-gtr— 
namely,  the  ownti  rtiuj)  ii.  ir>-  of  real  estate,  or  absolute 
owner  of  personal  -  stale. 

With  regard  to  saotion  2  it  may  be  said  fas  Sir 
Botiert  Bejra  hi  paHkolar  argued)  that  altbon^  this 
property  did  not  pass,  it  is  to  be  deemed  to  JPM8.  I 
do  not  differ  from  what  has  been  already  said  as  to 
the  construction  of  that  section.  Tt  ap]>ears  to  me 
shortly  upon  that  section  that  neither  the  deceased 
nor  any  other  person  had  an  interest  oessuig  at  the 
death  of  tha  deceased  at  the  time  when  the  duty 
attadied— nataaly,  the  death  of  the  deceased ;  and  it 
also  appears  to  me  that  no  baoaflt  oan  be  shown  to 
have  accrued  or  arisen  in  any  form  whatever  to  tha 
resp.  md'-nt  by  the  cesser  of  thatiotarast.  That  seems 
to  me  to  dispose  of  the  ca^se. 

With  regMd  to  the  difficulties  raised  by  Sir  Robert 
Keid  as  to  tha  fearful  consequences  of  evasion  which 
this  decision  woold  load  to,  I  am  not  convinced  that 
he  takes  a  right  view  of  the  constrootion  and  effect  of 
section  2,  sub-seotion  1  (c) ;  but  it  is  not  neoeesary  to 
>  \pv.  --s  any  opinion  whatever  about  that,  and  I 
abstam  from  doing  so.  It  may  be,  even  if  ho  is 
right,  that  the  point  was  ovcrlookt<l  by  Parliament, 
or  that  Parliament  thought  that  section  2,  sub- 
section 1  (c),  would  hit  it  and  were  mjitahan;  hot  hi 
either  caaa  I  cannot  see  that  it  oan  in  any  way  aflaot 
the  oonatradion  to  be  put  upon  this  Aot. 

Lord  Ludlow.— If  this  taxing  Ac  t  is  to  be 
interpreted  and  read  aooording  to  established 
principles,  and  if  thaa  ia  to  ba  given  to  the  worda 
used  iu  it  their  ordinary  popular  meaning.  I  oan  onlj 
say  that  I  have  not  the  slightest  bentation  in  onming 
to  thi  Lu:  i'usion  that  the  judgments  i  f  the  Court  01 
Appeal  were  perfectly  right ;  I  concur  with  them,  and 
I  am  unaUato  agraa  wtththa daeliloA oi  tha IMvirional 
Court. 

Appeal  dUmitttd, 

Solidtofa  far  tha  appcnani,  ScUeOor  of  /aland 

Revenvr. 

Solicitors  for  the  respoudmts,  BtU,  Hkward^  Maj/,  dt 
ffow. 


iSmxi  of  Appral. 

r  ua  Q.  B.  DIv.  (Bkcy.)  \ 
(Lindley,  M.B.,  and  Bigby  and  [  Jan.  li, 

YaoipiMi  VOUanw.  HJJ.)  ) 

In  re  H  P.  Titomas. 
Kt  patie  Thk  Shkhii-i  ok  iliuuLESEX.  (a.) 

Banfcruptcy—ExeaMon—Sftfriff'ii  right  tf  >  u  i 

Good*  mud  bni  not  Bold— Sale  atopptd  by  ^fieud 
reeeiver— Bankruptcy  Act,  1890  {53  *  64  Fi'cf.  c  71), 

$,  II,  tub-srcd'oii  ]^Order  a»  to  Fee?  (Slsf  Au^ind, 
1888)  under  the  Sher-Ji  Art,  1887  (aO  ^  61  l  ,U. 
e.SS). 

..-1  sheriff  who  hat  mMtd  goodi  under  ajudgmentt  but 
has,  by  n<ttict  of  a  rfreiving  order  aud  a  request  (undar 

(a.)  Keported  by  K.  C.  Maokekzcb,  Esq.,  Barrister- 
ai«Law. 
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COUKT  OK  Ai  i  EAL. 


In  bb  H.  p.  Thomas. 


CorKT  OF  AjfiAl.. 


«$etion  n  <if  the  Bmkrt$ftcji  Ad,  1880)  to  ddiver  the 
goodt  to  ih9  oMekd  ftedtMTt  ton  prroMfed  Jrom  teOing, 

M  net  entitieato  poundage. 

Appeal  from  the  QoMa't  Beooh  Diviaioa  (Wright 

and  Darling,  JJ.)- 

Ti  Mrir  h  1898,  the  Sheriff  of  MiddlMex,  under  a 
writ  ui  execution  iflaued  in  an  acUon  in  which  the 
debtor,  H.  P.  Thomas,  was  defenilaut,  seized  goods 
beionfing  to  the  debtor.  The  nde  of  the  gooNd«ao 
laizea  was  duly  advertited  to  take  place  on  the  Slat 
of  March,  1688;  bat  on  tliB  29tlL  of  Uarah  tlw 
official  reeriver  wired  ffaa  dierifl^  who  was  ttOl  in 
po8«eB8ioii,  with  notice  that  a  receiving  order  bad 
Deeu  raado  agaiust  tiie  debtor,  Mid  further  rw^ui-atfd 
him  (in  pursuance  of  section  11  of  th«  Bankruptoy 
Act,  1890)  to  deliver  the  goods  to  the  offi«aal  receiver. 
The  sheriff  did,  accordingly,  deliver  up  the  goods. 
Afterwards  «he  sheriff  Mot  is  to  th*  debtor'*  tnutee 
in  tmlmii  n  y  a  bill  of  duugM  wbieh  included  a 
charge  for  poundage.  On  taxation  tho  rpppstr.w  of 
the  Edmonton  County  Court  disallowed  thti  charge  for 
poundage. 

The  question  turned  upon,  first,  sub-section  1  of 
eectfon  11  of  the  Bankruptcy  Act,  IBtK)  ;  and, 
■Boondly,  the  wder  made  onder  the  BhmS»  Aot, 
1887  (00  ft  SI  Viet  e.  05%  irliibh  is  wt  oat  in  fhe 

Anmml  Tracticfl  for  TS09,  vol.  2,  pp.  2:16-230. 

The  former  enactn  that  "  whwe  any  goods  of  a 
debtor  are  taken  in  execution,  and  before  the  sale 
thereof  or  the  completion  of  the  execution  by  the 
noe^  or  recovery  of  the  full  anuMmt  of  tbe  levy^ 
notice  ii  eerfed  on  the  sheciff  that  n  iifl«fiug  ocdfer 
hae  been  made  against  tiie  debtor,  the  eheriff  shall,  on 
request,  ddiver  the  goods  and  any  money  sf  ized  or 
received  in  part  satisfaction  of  the  execution  t*:) 
till  otllcial  receiver,  but  tlnj  costa  of  the  execution 
Rbaii  be  a  first  charge  ou  the  goodei  or  money 
delivered,  and  the  official  receiver  or  trustee  may  sell 
the  goods,  or  an  adequate  part  thereof,  for  the 
purpose  of  satisfying  the  charge."  The  latter  pro- 
vides that  "  sherifrs  poundage  aud  the  foe  for 
delivery  of  the  writ  to  the  under-sheriff  shall  be  the 
same  as  before  the  making  of  this  order  "  (item  No> 
11);  that  "  the  forogoiug  feoa,  numbered  .  .  . 
U,  shall  be  levied  in  every  case  in  which  an  execution 
iaoompleted  by  eale";  and  that  "wbero  an  execu- 
tion is  .  .  .  itopiMd  tiw  fees  under  this  order  thall 
be  paid  by  the  penon  .  .  .  at  vhoee  iBfteiUM  the 
sale  is  stopped." 

The  county  court  judge  reversed  the  deoUoilOl  tl  " 
registrar,  and  allowed  the  poundage. 

The  trusts  in  baukruptcy  appealed  to  the  Divisional 
Goort,  which  reversed  the  deciwon  of  the  ooocty 
oonrt  judge  and  reetmed  that  of  the  regtotmr,  but 
gave  iMve  to  appeiL 

The  sheriff  appealed  to  flie  Oonrt  of  Ap^M^^  al. 

ilfuir  Mackenzie,  for  the  appeal. — Poundage  is  part 
td  the  "oostsof  ^e  execution  "  within  section  11  of 
the  Bankriptoy  Act,  1890.  Poundage  is  the  only 
remuneration  allowed  to  the  sheriff,  except  the  fee 
for  seizure,  and  is  payable  when  the  money  is  obtained 
withoat  a  siilo  :  M'jdflfi/  v.  '!reenwood,  J'J  .SolicitorV 
Journal,  34.  [Llndlky,  M.H.— Under  the  old  law 
ponndage  was  not  allowe^l  uuless  there  wan  a  sale : 
SMsery  v.  AMy.  1  Ex.  D.  299,  2i  W.  B.  Dig.  262.] 
The  person  who  ' '  stops "  a  sale  Is  liable  to  pay 
poonaage.  Here  the  official  receiver  stopped  the  sale 
by  his  reqoeflt  to  deliver  the  goods,  and  the  tnutee 
must  pay.  Mere  notioe  that  a  receiving  order  had 
btieu  made  would  oot  have  stopped  it :  TrusUs  %>/ 
IFoo//«mf*  FMaie  v.  A^ry,  40  W.  R.  483,  [1892]  1 
Q.  B.  772,  at  pp.  779,  781,  782.  The  two  cases  which 
seem  to  be  against  me,  MiUt  v.  Harrit,  12  G.  B.  N.  S. 
5M,  10  W.  &.  a  L.  Dig.  67 ;  and  /•  M  LwdLfDrd,  39 


W.  R.  152,  (sui.  noia.  /«  re  Lvdmore)  13  0.  B.  D.  415. 
are  dtstingnishable,  beoaose  they  were  before  tli« 
order  m  to  fees  of  the  3Ist  of  Angatt,  1888  (Anaeil 

Pnictice.  1899.  voL  2.  pp.  236-239);  uA  Mns  al 

the  observatioiin  of  the  judges  there  are  in  njy  fivoar. 
In  re  Uiirrimn,  Kx  parte  tiheriff  of  Euex,  41  W.  R. 

.'>12,  [189.-^]  2  Q.  B.  Ill,  was  n  dflomoB cn a dUaat 
fee  (the  posaeision  moocnr)* 
He  also  referred  to  £«e  ▼.  Dangar,  40  W.  B.  4N 

[1892],  2  g.  B.  D.  337. 

J.  D.  Craw/ordt  for  the  tnutee  in  baokraptcj,  wu 
not  eaUad  npon. 

LiVDLKY,  3I.R. — It  appears  to  me  that  the  J-.-oifion 
appt-aled  from  is  perfdctiy  correct.    First  ol  let 
us  tike  thii  case  apart  from  tho  rules  aboat  the 
sheriff's  fees  which  were  made  under  the  Act  of  IMT. 
Apart  from  those  rules  the  sheriff  has,  to  my  mind, 
nooaaaatall.  Th^ ie  ae  plain  aa  anitiiiag ia U« 
canb«.  ThesherifThaa  eebed,  nodoabt,bathebsi 
not  sold  ;  and,  as  he  has  not  sold,  be  is,  by  the 
which  had  been  wttled  for  years,  not  entitled  to 
pouudage.    I  ktj      rliiit  there  is  a  qualification  upon 
that  doctrine  of  law  where  the  sheriff  has  sazed,  uul 
where,  although  he  hM  not  sold,  the  court  bss 
reguded  him  as  having  prodnoed  the  aunoy  *^ 
baa  been  ebtained  by  the  eseeatioD  eieditor.  As  to 
the  case  of  Mwl'l'ij  v.  Hrftuwi-xxt,  if  in  that  OMS  fl* 
execution  creditor  did  not  get  hia  money  I  ihodd 
thiuk  that  the  decision  was  wrong  :  if  he  did  ge". 
the  decision  may  be  right.    But  apart  from  tii^: 
oonstderation  that  the  sheriff  produced  the  mor.^v 
noetved  by  the  axaontion  enditor— a  ooasidsnaau 
whieh  we  have  not  t»  oondder  bete,  heoMs^  of 


course,  noltody  here  has  got  any  money  throo^  ^ 
sheriffs  action — I  say  again  that,  unless  the  m**  o' 
IsSS  make  a  difference  in  his  favour,  the  sheriff  1" 
no  mm  at  all.    That  is  consistaut  with  the  decision 
in  Miiei  v.  JIarru.    Mr.  Mmr  Mackenrie,  for  thr 
appeUent.  oontenda  that  the  Mder  of  1888  ii  mm 
bHDsfieial  to  hfan  tiiaa  tiia  old  Uw  «m.  We  most 
look    at    that,   of   oourse.      [His   lordship  reti 
the  material  parts  of  thfl  order,  and  proceeded'.' 
There  is  not  a  word  t    Jir-vt  tii^t  tli.'  sherifl"  ihnU  be 
entitled  to  pouudage  when  he  does  not  sell;  th« 
language  rattier  shows  that  the  Bule  Committee  dii 
not  mean  to  interfere  at  all  with  the  right  to  nottoi- 
age.    What  they  say  does  not  assist  the  awellazilia 
any  way  whatever.   The  right  of  the  sheim  to  «W 
is  called  poundage  is  given  by  a  statute  of  Bdsabstt, 
11  1  1  1  iiiudage  is  payable  to  the  sheriff  only  ona  «*i 
or  possibly  on  the  realisation  of  money  by  a  seiinrs 
without  a  sale ;  but  hare  there  was  no  sale.  I  thick 
that,  having  regard  to  the  case  of  The  Tru^tt  cf 
Woolford't  Estate  v.  Levy,  Mr.  Muir  Mackeniis  u 
right  in  sayinff  that  the  official  reoeiver,  or  Th0iB*w 
trustee  in  banlmptcy,  whoever  it  waa  that  Mned  vw 
sheriff  with  the  notice  and  the  request  to  deli'vwtlie 
good*,  did  "  stop  the  sale."    But  that  does  not  cany 
the  appellant  through,  for  what  is  to  be  paid  is  ''  tb" 
fees  under  this  order."    Now,  that  cannot  m«in  tW 
all  the  fees  enumerated  in  the  order  are  to  be  pud 
whether  they  have  beefi  eanied  or  not;  that  wouo 
be  nonsense.   What  must  be  meant,  beoaose  it  it  tat 
only  sensible  oonstruotion,  is  that  such  f'sesaihe* 
bt't^u  earned  tip  to  the  tioie  of  the  atoT  i  [i^ge  of  the 
a'C  to  be  paid;  unless  we  are  to  go  iKh  proposteroo* 
and  absurd  length  of  saying  that  ail  the  "  ioi^otag 
fee*  "  are  to  be  paid  whanarar  flM  anentiin  bM 

^thtol^'oemiot  deoide  in  Mr.  Knir  UitdkmBii 

favour.    The  appeal  nuist  be  ditBoissed. 

HiOBY,  L.J.— I  agree.  I  do  not  thtnk^  thst  the 
exceptional  cases  in  which  the  sheriff  had  his  poand- 
age  though  he  had  aot  aold— whera,  namely,  tke 
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money  had  been  obtained  by  the  fact  of  hi«  takiiig 
poMMsJon— ought  to  be  treated  aa  gOTeming  the 


Tauokav  WmUAJU,  L.J.,  taid:  The  ahettfiTa 
poradam  ia  •  faa  is  given  hy  a  statnte  of 

Qqwii  Elizabeth.  Now,  the  words  of  that  statuto 
did  leave  an  open  question,  because  the  expreBsina 
wia  BiBjily  "li  vy,  (  I  extend  and  deliver  in  execu- 
tion." Bat  it  was  decided — althongh  I  canuot  give 
dta  name  of  the  case,  *  I  ana  certain  it  was  decided — 
mm  eeriier  tium  th«  caae  of  Miles  v.  Sarritt  whioh 
I  dtod  to  tu  fbii  momiag.  tiiat  *'  levy  in  that 
meant  tarning'  the  goo(iB  into  nior«y  ;  and  in 
Vila  ▼.  Harrii  itself  Erie,  C.J.,  when  lf«  comes  to 
!  liv'  r  'u  Tpmeiit,  Miys  that  he  was  only  contirniing 
i  previoiu  decision.  He  says :  "  The  question  is 
trhither  a  seizure  of  goods  under  the  fi.  jo.  is 
»  levT  within  that  stateta.  I  am  of  opinion  that 
fte  (herilf  has  not  knried  M  as  to  be  enticed  to 
iwmdage  under  that  statute  until  the  goods  seized 
UTS  been  turned  into  money."  There  has  been 
no  dpfiarture  in  any  of  the  c^iu^s  from  that  rule. 
It  is  quite  true  that  in  a  ca«o  where  the  execu- 
tion creditor  has  stopped  the  sale  because  he  has 

et  his  monsT,  that  lm  in  some  way  or  other  been 
d  to  be  within  the  scope  ef  the  stuote.  But  that 
ODBBdemtum  bM  here  no  application  whatsoever. 
As  cibv«nfh  item  of  the  order  of  August,  1888.  gives 
tl>« sheriff  fho  sriiiio  poundage  and  fee  for  delivery  of 
thr  writ  as  he  was  entitlod  to  before  the  oiakiog  of 
that  order ;  and  it  really  is  not  denied  that  the  fees 
%nm  to  him  (here  are  use  fees  he  earned  down  to  the 
time  of  tba  notfoe  of  the  receiving  order  and  the 
i^wiaiid  for  poiMsnon  of  the  goods.  According  to 
tie  principle  Uad  down  In  the  case  just  cited, 
poundage  has  not  been  earned  beoaOMtbt  goodt  have 
not  been  turned  into  money. 

Solidtorii  Ckartm  A.  BcamMtr  A  R^/iuitU  ;  Pofwtll 
<t  Skuti. 


Mr.  ) 

by,  and  > 

r.)  i 


Not.  26. 


Ron     8,  DiTa 

(I.L.  Srr.ith,  Higby, 
Coilinw,  LkJJ, 

Lown  SBm  aus  WiSwawiama  IimrBAiroB  Atao- 

riATTOw  V.  BzDovnck.  [a.) 

Ih4mffim€ — MariHf — He-imurance — L^»t  of  original 
poiieia — Xew  polity— AUerathn,  »/  riti^LkMiUy 
under  policy  of  rfinsurance. 

An  ttnderwriter  w/iu  had  subscribed  tivo  iitne  jw/ttt'es 
en  a  thip  valued  therein  at  £5,600  rffrctrd  n  reinsurance 
iy  a  time  policy  which  wu9  expre*$ed  to  be  a  policy  on  tbs 
tajf^  ship,  •■  being  a  reinsurance  of  poliejf  orpoUei«$, 
•$ul  subject  to  the  tame  termt,  conditions,  and  cfautes  as 
vri^inal  policy  or  policies,  and  to  pay  as  may  be  paid 
tlrrttm."  'The  firit  of  the  vriginal  policies  havitig 
'.j-fural,  the  sefuud  vri<jinai  pi'Uci/  uitt  cancelled,  and  the 
li  •ifrirrittr  Mubicribrd  a  new  time  fjulicy  on  ths  same 
ihip,  which  was  valued  therein  at  £5,000. 

Bdd,  that  risk  utuMttkm  hy  the  new  poliey  was  not 
eswreif  ly  fAs  mmwwMSi 

Jwifmmt  »/  Kamwdy,  J.  (46  W.  R.  980,  [1808]  1 
0-  B.  739),  reversed. 

Appeal  from  the  judgment  of  Kennedjt  J.,  at  the 
tnai  of  the  action  vrithout  a  jw,  repotted  46  W.  B. 
380,  [1898],  1  Q.  B.  739. 

•  PoBsibly  Alchin  v.  H"'>t,  5  T.  R.  470. 
(a.)  Beported  by  F.  O.  Bdck£A,  Esq.,  Barrister* 


The  action  was  brooght  to  t«oov«r  money  paid  hj 
the  plaiotiffii  to  the  defdidant  on  a  policy  OT 
reinsurance  under  a  mistake  of  fact. 

On  the  20th  of  February,  1S96,  the  defendant,  who 
an  underwriter  at  Lloyd's,  at)d  six  other  under- 
writers, subscribed  for  XdO  each  a  policy  of  insurance 
upon  the  steamship  CoUynie  for  twelve  calendar 
months,  the  total  amount  inanted  being  £3^0.  The 
steamer  was  valued  as  follows:  Hull,  £3,600; 
machinery,  £2.000— totnl,  £5,fiOO.  The  premium 
was  at  the  rate  of  nine  guineas  per  cent.  Tuns 
clauses  were  insortt-d  providing  for  the  rctuill  of  ft 
certain  portion  of  premium  in  certain  events. 

On  the  20th  of  June,  1896,  the  defendant,  wilh 
others,  sobscribed  for  £3A  Moh  a  farther  pduqr  xxpon 
the  same  ship  for  twdTe  dlsodar  montl  IS,  the  total 
amount  insured  being  £850.  The  risks,  the  valuation 
on  hull  and  machinery,  the  premium,  and  the  time 
clauses  were  identical  with  those  in  tht-  iormt-T  policy. 

On  the  27th  of  Nnvrmber,  1896,  the  defendant  and 
his  six  co-in.Hnrers  'jd' >jt^  a  poiiflj  iif  reinsurance 
with  the  plaintiffs.  This  poiiay  wee  ^pimttA  to  be 
ha  £200  on  the  ship  Voltynie  from  the  4th  ol 
November,  tsOG,  to  the  2'!tli  of  June,  1897,  the  hull 
and  machiutry  being  valued  it  i'o.fiOO,  and  the  pre- 
mium being  at  the  rate  of  ton  ^'uiin  an  per  cent. 
Affixed  upon  the  policy  by  a  rubber  stamp  was  the 
following  danie^  * 'Being  a  reinsuranoe  of  poUqj  or 
polioiM  .  .  .  and  sobject  to  the  same  twrnfli 
condHkn*,  and  dinm  M  origmal  policy  or  polidM^ 
whether  reinsnraaoe  er  etberwiMk  to  pej  m  naj 
be  paid  thereon." 

The  original  policies  were  not  asked  for  or  iliown 
to  the  plaintiffs.  The  plaintiffs  themselves  again  re- 
insured!^ under  a  poliof  mad  the  ISIli  oi  HovmlMr 
againat  total  low  ca^* 

On  tiie  20th  of  Febmary,  1897,  Che  fint  policy 
expired  by  effluxirii  of  time,  and  the  second  policy, 
of  the  20th  of  Jam  ,  1S9(J,  was  cancelled,  and  the 
defendant,  with  eight  tliurH.  subscribed  a  n*  w  po  licy 
for  £30  each  on  the  same  ship  for  twelve  oalondar 
months.  This  policy  was  for  £1,040,  on  hoU  and 
maehineiy  Talned  at  £5,000.  The  imimam  waa  at 
tiie  rftte  m  ten  guines  per  oflnili»  and  the  tine  daeiai 
providing  for  n  turi^  of  premivill  diffssed  ftoOft  fllOW 
in  the  two  on^'-in  il  policies. 

On  the  :ir.l  of  Mny,  1897,  TV  C  7;/niV  whs  totally 
lost,  and  the  plamtifTs  paid  the  defendant  for  a  totau 
loss  under  the  policy  of  reinsurance  of  the  27th  of 
November,  1886,  the  defendant  having  peid  hia 
aaamnd  foe  a  totel  kias  nnder  the  policy  of  the  90th 
of  February,  1R97. 

When  the  plaintiffs  sought  to  recover  from  their 
reinsurers,  their  reiBsurrrs  liisknl  t.;j  sro  tb.:  crignuil 
policies,  and  the  plaintiSs  then  aacertamed  the  iact«, 
which  before  they  were  ignorant  of,  relating  to  the 
ceB>ceUatton  of  the  poliev  of  the  20th  of  June,  1896^ 
and  the  anbetitiition  in  its  daee  of  the  poUoy  of  Um 
20th  of  February,  1897.  Th»  plafaltift  tbenopOD 
brought  this  action. 

At  the  trial  SeBoe^,  J.,  gave  jndgmant  for  fhe 
d^endant. 

The  plalnlifli  appealed. 

English  Harrison,  Q.G.^  CbfWr,  Q.C*t  and  JfiUpk 
Hurst,  for  the  plaintiffii. 

Joseph   VUVm,  and  Aentffon,  lor  Hie 


Cur.  ndv.  vuH. 
Nov.  2U.-'A.  L.  Smith,  L.J.,  read  the  following 
jodgment :  The  ^otnt  raised  in  tbia  oaae  ia.  What  risk 
hat  an  nndarwrilmg  oompany  oofeaed  under  a  poUoy 
of  marine  tetnidnnoe  datad  flia  87tti  «i  NovanhK, 

1896? 

dapandinpoa  wbai  to  fha tma  xaadiiig of  aa 
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onSUad-ap  cImiw  atUchcd,  immii  of  •  rabber 
•lunpk  to  tlie  nuugin  of  a  polioy  upon  ship  aji^st 
pnib  of  the  bm.   Although  the  aotion  is  brought  by 

thn  company  to  rf^ri  iver  Dack  monry  paid  uudnr  a 
mistiike  of  fact,  it  wul  be  convenient  to  treat  the  c&ae 
as  if  were  an  action  by  Mr.  Sedgwick,  the  reianired, 
to  reoo¥er  from  Lis  remturers  a  loM  under  a  policy  of 
reioauranoe,  for  it  is  not  disputed  that  the  effect  of 
the  rubber  olaose  attached  to  the  policy  ia  to  cut  down 
the  policy  upon  fhip  to  a  policy  of  rdnaurance. 

The  question  is  whether  a  policy  dated  the  20th  of 
February,  1807,  which  I  shall  call  "  the  new  policy," 
and  which  was  efFecti?d  after  the  reinsurance  policy  of 
ttie  27th  of  NoTember,  1896,  is  oovered  by  that 
Wriicy.  Prior  to  the  27th  of  Norember,  1696,  Mr. 
DBdjg^riok  and  others  had  naderwritten  two  time 
polioiea  upon  tii«  ship  CoUynie,  The  first  is  dated 
the  20th  of  Febnu:r\-,  ]H9(),  and  covers  the  ship 
against  aea  perils  ifoui  the  L'ltth  of  February,  1S96,  to 
the  L'i>tL  of  February,  1807,  to  the  amount  of  £3.i0. 
The  hull  and  machinery  is  therein  valued  at  £d,600— 
Indl  ot  £3.600  and  the  maohineryst  £2,000— oad  tiiu 
«Uua»  one  iaMited  in  tUa  P0U07. 

Tho  Moood  poUey  ia  dated  the  90Ch  of  Jtme,  1896, 
by  whinh  Mr.  Reogwick  and  others  underwrote  a 
further  risk  upon  the  same  ship  agaiiut  aea  perils,  ooTer- 
ingherfroin  the20th  of  June.  1896, to  the  20thof  June, 
1897,  to  the  amount  of  £tsA}.  This  policy,  with  the 
exception  of  the  time  covered  and  the  amount  under- 
wittiao,  it  idflotioal  with  the  doUot  of  the  20th  of 
VUmiazy,  1908.  Tho  hnll  aad^nuMni&iery  are  again 
valued  at  £5,600  hnll  at  £3,600  and  th.  machinery 
at  £2,000 — and  Biuular  time  clauses  are  maerted. 

Whilst  r  lies  I  two  policit-8  were  running,  Mr.  Sedg- 
wick, being  und^  liatulity  as  underwriter  thereon, 
caused  the  reinaannoa  poSiof  now  in  quaatiOn  to  ba 
effected  with  the  conipailj* 

By  this  policy  (27tii  of  Vovamber,  1896)  the  oom- 
pany,  by  way  of  rfinsuriiig  Mr.  Sedgwick,  covered 
the  ship  Vijlhjnie  againiit  perils  of  the  sea  from  the 
4til  of  November,  181»6,  to  the  20! h  of  June,  oJT,  t.  i 
the  amount  of  £2oQ,  the  hull  and  machiuery  being 
together  valued  at  £5,600.  Aihxed  upon  this  policy 
hj  a  rubber  ataoap  ia  the  f aUawiag  olanaa^  whioh  is 
oallsd  for  Ittnitw  "the  rnUwr  dame** ;  *«Being  a 
reinsurance  of  pouoyor  policies"  (hero  a  Ti'ank  space 
is  left  unfilled  in)  "and  subject  t<j  tht  aame  terms, 
conditions,  and  claxisr'S  ;.n  <inf:iii;il  |iiil]i:  vor  {.tulitit-s, 
whether  reiusurauue  or  otherwise,  and  to  pay  as  may 
be  paid  thereon." 

^le  effect  of  this  daiiae  I  have  before  stated.  It 
OOO'vaita  a  policy  upon  abtp  into  a  policy  of  re- 
insurance; but  what  upon  its  true  oonstructinn  are 
the  interests— or,  as  I  prefer  to  call  them,  the  liabili- 
ties—  of  Mr.  Sedgwick  which  this  rubber  clause 
covers Is  the  true  reading  that  the  company  re- 
insured Mr.  Sedgwick  only  against  loaa  which 
might  accrue  to  him  under  the  two  original 
poudes  then  eziating  whiok  ha  had  theretoiora 
underwritten,  as  the  company  contend,  or  ia  it  that 
the  company  also  reinsured  any  loss  Mr.  Sedgwick 
might  in  ii;idtr  policy  or  policies  which  he  might 
thereafter  underwrite  upon  the  ship  C<.uh/nt<\  always 
aMiuniog  such  loss  to  occur  during  the  continnnnoe 
of  the  reinsurance  poliqr,  which  ia  what  Mr.  Sedgwick 
contends  for  ? 

The  ship  OoUifni*  was  lost  upon  the  27th  of  May, 
1897,  which  waa  after  the  first  policy  underwritten  by 
Mr.  Sedgwick  had  expired,  and  «fl  r  tliR  seoond 
pohcy  had  b«eu  caouelled,  which  took  place  upon  the 
20th  of  February,  1897,  but  dnitog  tho  aOtttUUMlMa 
of  the  rdnaurance  policy. 

Upon  the  20th  of  February,  I8B7,  which  it  will 
be  seen  waa  about  three  months  after  the  plaintiffs 
had  underwritten  the  policy  of  reinsurance  (27th  of 


November,  1896),  Mr.  Sadgwiok  underwrote  ane* 
risk  upon  The  Collynie  to  oovar  her  from  the  20dl  of 
February,  1897,  to  the  20th  of  February,  1898. 

In  this  new  policy  of  the  20th  Februwy,  ISiC,  {\» 
hull  and  machinery  of  The   CnHi/nir  are  vnlunii  st 
£0,000,  and  not  £5,600.    This,  in  my  opinion,  fjr 
reasons  hereafter  given,  plays  an  impoctaat  putia 
this  case. 

Mr.  Sedgwick's  case  is  that  thit  aawpolicy  of  th« 

20th  of  February,  1897,  effiMtod  wMmt  Ae  mating 

of  the  reinsurance  policy,  is  covered  by  the  raUNT 
clause,  and  my  brother  Kennedy  haa  so  held. 

It  is  argued  by  the  learned  counsel  for  Mt. 
Sedgwick  that  as  by  marine  insuranoe  law  a  pohcy 
upon  ship  or  goods  covers  the  intereet  of  so  aisarea 
wUoh  enata  at  the  date  of  loaa,  and  not  naoaaniily 
at  the  date  of  the  policy,  and  aa  the  mtersst  of  aa 
assured  under  a  marine  policy  may  vary  betwe«?n  the 
time  the  policy  is  effected  and  the  date  of  loss,  the 
rubber  clause  by  law  is  capaUe  of  covering  the  u«w 
risk  Mr.  Sedgwick  undertook  under  the  new  p^Vticy 
of  dw  20th  of  February,  1897,  for  at  the  date  of  the 
lam  of  the  aUp  Mr.  Sedgwick  was  liable  as  aiidflr- 
writer  thereunder,  and  eoniequently  had  an  faihnrt 

COVHred  by  the  reiusurauce  ;, ■  I;  v 

These  propositions  of  law  :iri-  not  denied  by  tie 
learned  counsel  for  the  c  nnj  any  ;  but  they  ionst, 
and  I  think  rightly,  that  the  question  stiii  renuixts, 
what  under  the  reinauranoe  policy  were  the  intetesta 
-or,aaIoalith«iiythaliabiliti«a-"Of  Mr.  SadgwMk 
which  wen  eovarad. 

It  is  said  for  Mr.  Se<1gwick  that  tho  romjiany  might 
have  inserted  in  the  space  left  blank  in  the  raober 
clause  the  numbers  of  the  two  then  existing  original 
polioiea,  and  have  limited  the  reinsuranoe  to  sach 
pfT^f^i  bat  not  having  done  so,  the  company  h«re 
reinsnced  aaj  liability  Mr.  Sedgwick  might  undertake 
by  underwriting  any  policy  or  policiea  npon  the  shh> 
Vol/ijiii'  subsequent  to  the  reinsuranoe  being  effected, 
if  the  loss  then  insured  against  occurred  during  the 
time  the  rajnaniaiiaa  waa  nmaing.  I  do  aoti^m 
with  this. 

At  the  date  of  the  reinsurance  policy  two  original 

Kltcies,  and  two  onlv,  were  in  eanatenoa  upon  which 
r.  Sedgwidk  waa  UaUe  aa  nnderwiitar.    I  »gn« 

that  a  person  who  effects  a  reinsnraooe  frimd  jant 
reinsures  the  liability  he  is  under  when  he  effects  th« 
reinsuranci-.  nnJ  not.  n  H.iJjilily  he  is  not  then  under, 
and  may  never  thereafter  come  under.  To  oov«r 
thia  lattOT  liability  I  should  expect  to  filnd  aome  wonia 
showing  that  thia  latter  liability  was  oovecod. 

Do  I  find  anoh  words  in  the  rubber  olMaanpn 
the  reinsuranoe  policy?  By  it  tho  company  re- 
iosuree  policy  or  policiee  subject  to  the  same  terma, 
conditions,  and  clauses  as  original  poliL  V  t  policies, 
and  to  pay  as  may  be  piud  thereon.  It  aeems  to  me 
that  the  original  policy  or  policies  here  mentioned 
are  the  two  original  policies  then  in  existenoe.  Then 
what  are  the  poUcy  or  policies  subjeot  to  tJie  same 
terms  and  conditions  as  the  original  policy  or  policiaa? 
They  may  include  a  policy  or  policiea  effiected  aftw 
the  originftl  policy  and  {>oli  ies  and  T  am  not  pre- 
pared to  say  that  the  words  are  nut  eufiicient  to 
embrace  a  policy  or  policies  eflected  after  the  date  of 
the  reinsuranoe  polii^ ;  but  it  is  unnecessary  to  dedde 
this,  for  I  am  OMa>  nukt  to  oonie  withio  the  rubber 
clause  the  policy  or  policies  to  be  thereaiter  e&cted 
must  oontiun  the  same  terms,  oonditiona.  and  clauses 
as  the  original  policy  or  policies.  I>oee,  then,  the 
new  policy  of  the  20th  <  f  Fcbru<iry,  1897,  fulfil  these 
conditions  P  Does  it  contain  the  same  terms,  con- 
ditions, and  clauses  as  the  original  policy  or  j_ 
My  brother  Kennedy  saw  the  point  about  tine 
ence  of  values  in  the  original  policies  and  reinanraooe 
policy  and  the  new  policy,  bat  he  aaid  that  this  was 
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nuDateTial ,  !>•  oauie  Uieaitup  Coiiunie  was  a  total  loM> 
•Dd  the  Ltf  lenoe  itt  tbIm  did  not  matter  in  tibia 
»n ;  bat  I  think  Oiii  pobA  eunot  b*  thai  «nd«d, 
■Dd  mutt  b»  doalt  with  in  order  to  m»  whstbar  tba 

Mw  j>olicy  of  tho  ?Oth  of  Fpbroary,  1S9T,  vomcn 
«ilbin  the  rubber  clause,  and  the  queatiou  is  oot  to 
h<>  ]  ternnned  upoB  wbiitliflr  tb»  iliip  lMi|ip«fM  to  be  a 
U»t&l  loM  or  not. 

The  new  policy  of  the  20th  of  Fehmary,  IHDT,  is 
opon  hall  and  maohineiy  nlmd  »t  £5,000.  and  not 
£o,G00  Talaed  aeparately  aa  in  Cbe  original  poHdea. 
Doe«  thia  malce  a  material  diffprfnco  botweon  tb»^ 
termi,  conditions,  and  ulauNe.'*  of  the  original  policies 
»nd  the  new  policy  ?  I  think  it  certainly  does,  and 
to  bring  out  toe  tiifferenoe  I  will  take  a  concrete  case. 
In  every  case  of  damage  happening  to  the  Ceilynie 
inr  wliuh  Mr,  fiadgwiok  waa  liable  under  the  new 
j^kj  of  tho  20th  of  February,  1897,  eoEoenting  in 
ttaeaaeof  a  total  loas  of  ship,  an  important  mctor  iu 
mnrtaining  what  wa«  Mr.  St'dgwick's  liability  there- 
under would  be  the  agreed  value  of  tho  hull  and 
machinery -- I.e.,  £d.OOO.  Take  the  case  of  the 
qoMtion  being  as  to  whether  tho  ship  was  a  con- 
•tractive  totalloas  or  not  under  the  new  pdlkrr.  Take 
float  of  repairs  a«  being  £5,250— the  agiead  Talne  is 
£&,000.  Mr.  Sedgwick  would  have  to  pay  under  the 
Mw  policy  as  for  a  total  loss,  because  the  cost  of 
repain  would  exceed  the  agreed  value.  When  he  came 
opon  hi8  reicsuraaoe  policy  tlie  ship  would  not  be 
»  constructiTe  totAl  loss,  for  the  agreed  value 
of  the  ship  being  £5,600.  it  would  exeeed  the  cost  of 
repairs- I.e.,  £b,2lA-\j  £350.  What  tiunP  Mr. 
Bc^K'Mik  would  haTe  as  tinderwritar  to  pay  his 
sm«d  under  fba  new  policy  oi  tbe  20ih  of  February, 
I'^^T,  as  for  a  total  loss,  and  could  only  recover  an 
average  lose  from  hii  rwnsurers.  It  was  (<tat<'d  and 
wliuittetl  by  Mr.  Sedgwick's  counsel  that  i.'.>,tKH)  was 
to  be  taken  as  the  agreod  value  of  the  bull  and 
ntschinery  between  Mr.  Sadgiriok  and  the  oompany 
mder  the  poUsgr  of  reinsuranoe. 

Kow,  by  tbe  mbber  clause  the  reinsurers  bave 
«preed  with  Mr.  Sedgwick  "  to  pay  as  may  be  puid 
'.hereon  "'--that  is,  as  ho  pays  under  the  policies  he 
hjka  under writtt^n,  they  will  pay  him  up  to  the  amount 
of  £250  underwritten  by  them,  which  to  my  mind 
ibmn  that  tbe  rubber  clause  deals,  as  it  says,  with 
poB^^or  policMa  whioh  oontoin  tho  aame  terms, 
flOoditioiM.  and  danaei  as  the  two  originBl  policies, 
snd  not  with  polides  whith  do  not;  and  this  is 
the  position  of  the  new  puiicy  of  the  JOth  of 
February,  1897. 

In  my  judgment,  upon  thi.s  ground  the  now  policy 
of  the  20th  of  February,  1.S9T,  is  not  covered  by  the 
nibbsr  olanas^  and  Mr.  Sedgwick  tbacefoM  cannot 
dafan  from  the  company  as  reinsiirevs  Umm  ho  may 
bave  had  to  pay  as  underwriter  thereunder. 

For  these  reasons  I  cannot  agree  with  my  brother 
K  nnedy,  and  I  lUiik  jiidgmait  duonlcl  m  for  flie 
cocnDaoy. 

BlOBT,  LJ..  read  the  foUowioc  judgment :  I  am 
«t  the  MBUO  opinion.  At  tbs  data  ol  tb* 


  .       _iie  policy  of 

r«Bsurance  the  construction  of  which  has  to  be  dealt 
with  in  this  case,  there  were  in  existence  two  policies, 
whit!)  til  we*  ill  my  opinion  tie  ilii  null  to  be  the  original 
policies  referred  to  in  tbe  rubber  clause.  The  ride  on 
these  policies  was  covered  by  the  i  iiBgllinnno  policy 
■0  lone  M  the  polides  tbemielTai  vara  nmniDg. 
Ihi}'»  fiowwer,  came  to  an  end  bofSorafhc  loM  of  the 
iUp,  and  the  only  policy  in  existence  at  tbe  date 
of  tbe  loes  was  expressed  in  terms  ditft  rent  in  material 
rwpect^i  froi  i  those  original  polii  i  h  In  particular, 
the  ralaatiou  of  the  ship  and  machinery  at  £5,000, 
isstewi  of  £3,600  on  hull  and  £2,000  ou  machinery 
is  in  tho  policaes  in  exiatwoe  at  tbe  date  of  tbe 


reinsuranoe  politnr,  brought  about  such  a  difforenoe  in 
the  risk  therenndar  as  to  make  it  impoasible  that  % 
Ninmtanoa  thenon  dundd  be  on  the  same  tenaa, 
oonditiena,  und  clauees  as  the  original  polidea.  la. 

my  judgment,  therefore,  in  the  fnt  ts  of  this  case  the 
reinsurance  policy  does  not  extend  to  covt  r  the  risk 
under  the  newly-effected  pfilicy.  In  other  w  uiis,  the 
insured  could  uot  recover  anytiiing  on  tbe  reiuaurance. 
I  think  it  unnecessary  to  detemune  what  would  have 
been  the  caee  if  there  bad  been  no  pbBof  nnder- 
writtflo  by  Hie  rrineared  at  the  tinieof  toenhisunn«ak 
or  if  tho  new  policy  had  been  on  tbe  B8BW  tenaa  at 
the  policies  that  wore  then  in  existence. 

Coi.MN»,  L,J.,  re  1 1  t}j>  following  judgment:  Tbe 
real  point  in  this  ca-  i  i  i  ds  on  tbe  construction  of  the 
rubber  clause  in  tbe  policy  of  rsinsoianca.  Is  it 
framed  to  cover  any  risks  upon  the  venal  whibh  tiba 
assured  may  underwrite  during  tfao  Mslod  named,  or 
is  it  limited  to  specific  ascertained  risks  ?  Is  it  in  fact, 
what  it  purports  ;;r)'r/i<7  /'i/r  i--  to  bo,  a  reinsuranci'  of 
au  ai;tual  existing  riitk  covered  by  an  original  policy 
or  policies  ;  or  is  it  an  antecedent  undertaking  to  in- 
demnify the  assured  against  any  future  undefined 
ri^ks  which  he  may  undertake  on  the  named  vessel 
within  the  given  period  ?  If  the  latter  is  the  true 
conatraotion,  the  judgment  appealed  from  is  right ;  if 
not,  it  is  wrong. 

I  think  tiie  decision  of  ibis  question  Rtands  quite 
outside  the  consideration  of  insurable  interest  so  much 
pressed  won  us  iu  tbe  brilliant  argument  for  the 
respondeoL  Ko  question  of  insurable  interest  arises 
inthiaeaie;  and  if  it  did*  it  is  elementaiy  law  that 
its  ezistenae  ia  material  only  at  tbe  time  of  the  Iocs. 
It  is  not  material,  therefore,  to  '  outend  that  it  would 
be  legally  possible  to  make  an  iiuteoed^t  contract 
with  an  underwriter  whereby  ho  should  undertake  to 
bold  the  assured  indemnitied  on  all  liabilities  which 
he  should  come  under  iu  respect  of  risks  to  be  under> 
taken  by  him  within  a  given  period.  But  it  iaobrioue 
tbat  tbe  isdeftBlteneaB  of  the  rialBi  would  be  an  im- 
y  nrtnnt  factor  in  determining  tbe  amount  of  thn 
i.reLLiiujji.  Tho  question  hero  is  whether,  looking  at 
tlie  plain  words  of  the  policy  taken  iu  conjunction 
with  the  surrounding  facts,  the  subject-matter  of 
the  contract  was  risks  alreadjjr  undertaken  b^  tha 
assured  under  eiiating  policies  oanaUa  el  Miiy 
deeeribed.    It  seems  to  me  that  fhu  ia  the  fair 


meaning  of  the  cluuse.  Tt  ia  described  as  "  being 
H  reiiiHurance,"  which  in  strictness  it  is  uot  if  there 
is  m>  antecedent  insursn  >  ,  uii  l  it  is  only  by 
somewhat  straining  the  plain  priuid  facit.  meaning 
of  the  words  that  they  can  oe  held  to  describe 
an  undertaking  to  indemnify  against  riaka  not 
already  underwritten.  The  clause  goes  on,  "of 
p^olicy  or  policies,"  leaving  a  blank  for  their  specifica- 
tion. Thia  agaio,  in  my  opinion,  is  framed  to  cover 
the  case  of  existing  risks.  1:  inn^.t  tu  l.-vlt  jj.  .lilies 
not  yet  in  existence  and  incapable  of  speciiicatiou. 
Something  more  than  filling  in  the  blank  would  be 
required  to  make  tbe  clause  grammatioaUyappUoable 
to  riaki  to  he  nndeitakan  aflerwardi.  Tlie  form  ii 
not  framed  to  cover  such  a  case.  But  the  concluding 
words  of  the  clause  are.  I  think,  even  less  adapted  to 
covet  future  auJ  \  nri  il/'e  risks.  They  art  :  "  An  1 
subject  to  the  same  terms,  conditions,  and  clauses  as 
original  policy  or  policies,  whether  reinsurance  or 
otherwise,  and  to  pajjr  as  may  be  paid  thereon."  Thia, 
as  was  pointed  ont,  la  the  caeence  of  the  contract.  Its 
purpose  is  to  cover  in  whole  or  in  part  the  risk  actually 
undertaken  on  "an  original"  policy.  The  standard 
of  liiibility  uiust  be  asci-rtained  und  identical  in  both 
coses.  I  do  not  mean  that  the  whole  sum  under- 
written must  be  covered  by  the  reinsuranoe,  neither 
,need  the  whole  risk.    For  inetanoe,  tbe  original 
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policy  may  c:  \  r  nny  loss,  tobil  or   partial ;  the 
reiosuiunce  ouiiy       agftinst  total  ooly,  or  partial 
only ;  but  the  OOnditiffiM  under  whioh  one  or  the 
othar  oan  be  Moorand  mb  to  be  ideatioal,  so 
that  tiie  payment  on  the  xainiaranoe  may  be  "  as 
paid  "  on  tho  original.    The  clause  do:-s  not  provide 
for,  and  it  s^-eius  to  iub  excludes,  the  possibility  of  the 
aame  facts  givriug  rise  to  a  claim  for  total  low  On  the 
onginal  policy,  and  lor  partial  only  on  the  lemaiuniiae 
poliit^.   The  ivahistion,  tbeprfoce,  in  the  originsl  uid 
the  covering  policy  onght  to  be  the  same  wh(  ri^  Ivith 
are  valued,  and  a  condition  of  tha  former  is  tiii*t  in 
case  of  constructive  total  loss  the  valuation  in  the 
policy  is  to  ba  takeu  as  the  value  of  the  ship  when 
repaired ;  otherwise  the  maiu  provisioa  of  the  clause 
will  be  defeated,  and  the  standard  of  liability  will 
never  be  the  same  under  the  two  policies  except  in  the 
single  case  of  au  actual  total  loss.    In  .  cousideriug, 
therefore,  the  clause  itself,  and  looking,  as  I  am 
entitled  to  do,  at  the  surroundiog  facts  to  ascertain 
the  •abjaoi'matter  to  which  it  was  applicable,  I  find 
that  St  the  date  of  the  policy  of  reinsuranoe  there 
were  in  existence  two  p'  i:  I. .  under wri't-n  hj  the 
assured  on  the  same  ship  at  the  same  valuation — 
namely,  £5,600,  whioh  is  the  valuation  named  in  the 
covering  poUcy ;  and  I  bold  that  it  waa  the  riak  on 
these  policies  only  that  wai  intended  to  be  eorered 
by  the  reii  snrauce,  which  in  its  terms  is  in  my  judg- 
ment mappiioible  to  a  policy  subsequently  effected  at 
a  different  valuation.     It  is  not  and  cannot  be 
questioned  that  at  the  time  the  leinnuanee  was 
effected  it  was  intended  to  cover  the  two  ezuting 
policies,  and  complete  effect  could  be  given  to  every 
word  in  the  reinsurance  policy  had  the  loss  taken 
place  whilt'  tl ]>  ■:>•  pi  lii  lrs  were  runDiug. 

But  substitute  lor  these  policies  a  policy  at  a  diifor- 
eat  vabatloi^  and  tbe  ttanoaid  of  liability  under  the 
new  polity  and  tlia  leimmrancc  polity  is  no  longer  the 
same,  but  diflBrent.  Tlie  argument  for  the  respon- 
dent, that  tho  rights  of  the  as  ,.riitl  on  tho  reinsur- 
ance policy  will  always  be  mi^asurud  by  reference 
to  the  standard  of  the  reinsurance  and  not  of  the 
"original"  poluqr*  doee  not  meet  the  di£B«mLtgr»  ae 
it  admits  that  the  etandard  of  BabHity  wonld  not  in 
such  a  case  be  identical  ;  but  that  it  should  be 
identical  I  look  upuu  tut  tho  governing  inteotion  of 
the  clause.  For  instance,  in  this  case  Mr.  Walton 
had  to  admit  that,  having  regard  to  the  differenoe  in 
the  valoatian  in  the  now  policy  and  the  reineoranoe 
ydlklj,  ootq^ed  with  the  provision  in  the  time  clauses 
ae  to  "repaired  value, "  that  which  would  ba  a  con- 
structive total  loss  uii  li  1  'lL--  foruior  might  be  only  a 
partial  loes  under  the  latter,  and  consequently  that, 
though  the  amount  insured  in  both  policies  was  the 
iame^  tba  amount  payable  under  the  flmt  would  be 
different  tnm  that  reooveraUe  under  the  seoond,  and 
thus  what  I  hold  to  Ihi'  the  plain  intfllltiOD  of  the 
"  rubber  clause  "  would  be  defeated. 

The  inference  from  identity  of  vabtttion  in  the 
policies  current  at  the  cUte  of  the  reinsuranoOi  and  in 
the  reiuBuranoe  itself,  is  not,  in  my  j  udg^ent,  weakened 
by  the  fact  that  in  thv  cTim>nt  policies  this  val  i  I'l  a 
was  the  sum  of  two  iiu.m»-d  faotorji.  The  lump 
valuation  is  not  inconsistent  with  the  detailed 
valuation  of  the  original  policies,  and  the  words  of 
the  rubber  clause,  "to  be  paid  as  paid  thereon," 
would,  I  think,  equalize  the  scale  of  payment  under 
the  origitial  and  covering  policy.  Still  less  due«  it 
MBBMt  the  argument  that  pjlicies  to  bo  brought  under 
the  reinsurance  policy  must,  if  due  effect  is  to  be 

fivem  to  the  rubber  clause,  be  at  the  same  valuation, 
he  valuation  at  £6,600  has  a  twofold  operation  :  it 
belpe  to  identify  the  subject-matter  as  b«ing  the  two 
exibtinf^'  policies  at  that  vahiatiou,  and  it  f  xdodee  a 
subsequent  policy  at  a  different  valuation  from  the 


sofjpfi  iiui  intention  of  tLe  cl  iuie.  Nrifh-T  do  I  dra» 
any  inference  adverse  to  the  underwriter  ia  thU  case 
from  the  fMit  tiiat  the  Uaoki  were  not  filled  up.  I 
think  this  WM  probably  a  nun  oniMon  in  tin  hony 
of  boahxees,  and  has  not  bad  the  effect  of  eaofurtiBg 
a  clause  framed,  in  my  judgment,  to  meet  gpecific 
risks  into  a  general  ambulatory  undertaking  tn  com 
indefinite  risks. 

Ibe  argument  for  the  respondent  whioh  was  edopted 
by  Bwniedy,  J.,  was  that  any  poUoy  effaotei  Vf  th» 
assured  on  the  same  ship  after  the  reinsurance  Hmng 
the  named  period  might  oeoome  the  "  original  p:Ucy" 
within  the  meaning  of  the  clause,  and  the  respood^iit 
was  bound  to  say  so,  as  the  ooutract  of  th«  rtan- 
surance  is  to  pay  "  as  paid  thereon  " — i.e.,  on  the 
original.  But  I  think  it  is  quite  impossible  to  make 
the  language  of  the  clause  fit  such  a  constractioo. 
As  I  li  ivi>  already  pointed  out,  the  two  policitt 
existing  at  the  date  of  the  insurance  must  in  the 
circumstances  of  this  OMthttve  been  "  the  originals" 
at  the  date  of  the  rainmmioe.  If  so,  it  nuut  be  the 
terms  and  oonditione  of  tiieie  policies,  and  no  ottaia, 
that  are  to  govern  the  contract,  and  unless  moncj  is 
**  paid  thereon  " — i.e.,  on  thebc  policies,  none  become* 
payable  under  the  reinsuranoe.  Whether  or  not, 
therefore,^  the  oiaiMa  wm  oa^bto  of  ooveriog  nda 
not  tiieretofore  aoosptod  in  a  eaee  where  none  hia 
lieen  accepted  at  the  date  of  the  reinsuranc*.  tha 
fact  that  m  thifi  case  risks  had  been  accepted  under 
existing  policies  which  were  intended  to  be  coTered 
by  the  retosoraaoe  necessarily,  it  seems  to  me,  hj 
coMtittttiag  tiieee  pdides  "  the  ori«inaU,"  tics  as 
clause  to  these  policies,  and  limits  the  obligation  si 
the  reinsurer  to  pay  as  paid  thereon  ;  and  amos 
nothing  bcc  ime  due  thereon,  nothing  is  \i  ijahLa  by 
the  reinsurer.  I  am  of  opinion  that  the  appeal  mau 
be  aOowod. 

Appeal  allowed. 

Solicitors  for  plaintiffs,  Pritchard  <fc  Svi>s. 

SolioitOES  for  defendant,  Waltom,  Johnson,  Bubo,  ^ 
Whatbm, 
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Chan.  Div. ) 
North,  J.  f 

In  re  BsHSON. 
Eusnov  V.  PnuBB.  (a.) 

Practice— PaymtiU  itUo  court — Trustee. 

A  fy-utUe,  in  aiuf«r  to  a  motion  that  ho  »koiUd  p»s 
into  court  money  armng  from  the  tale  of  thamformm 
jiarl  of  thi:  trust  property,  tmrf  that  he  in  good  fam 
paid  away  the  purchase' money  in  the  beli^  that  he  MM 
entitled  (Mfw(e,  tmd  no  parf  thenqf  was  tken  sa  iit 
hand$. 

HM,  that  as  the  terms  of  the  affidavit  did  ttU  dk« 
that  the  trustee  had  no  control  over  the  pwrthait'mtmij, 
he  must  Mng  the  turn  into  court. 

Motion. 

WlUiam  Benson,  by  hie  'will  dated  the  I7th  of 
October,  1888.  gave  aU  his  reel  and  personal  eetstt 
to  the  plaintiff  and  defendant,  whom  he  appointed  H- 
executors,  upon  trust  for  sale  and  oonrersion  acxi 
investment  of  the  proceeds,  and  subject  to  hia  ^ 
life  interest,  on  trust  for  the  plaintiffi 

The  teetator  died  oa  the  aoth  of  Dooembor, 
and  the  widow  on  tha  Sltt  off  Angvit,  1808. 


(o.) 


by  ff.  B.  ILufnooir,  Beq., 
at -Law. 
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HlOB  CJOUST. 


On  the  19th  of  September,  1898.  the  pUdnti£F  and 
dafnd«at  «z«eat6d  txaufan  of  196  faUy-poidjco- 
fmnm  duunw  of  £5  eabit  in  tho  VSibpoodi  and  Bed- 

miDstCT  Brick  and  Tile  Co.,  335  ordinary  shares,  and 
a  debenture  for  £1,000  to  the  defendant.  Certain 
thares  wtrc  also  transferred  to  the  plaintiff.  The 
defendant  aold  part  oi  the  sharei  traoaferred  to  him 
for  £2,026. 

The  defendant  was  a  solicitor  ?.r.d  hni^  mnnaged 
the  trust  eetate.  He  alleged  that  the  piainti^  had 
given  him  tht  afaarw  m  MDmiMmmik  for  hu 

Kjrice*. 

The  onlj  question  in  dispute  waa  whether  the 
drfendaiik  ooold  be  ordered  to  pay  into  court  the 
parehaee  money  of  the  shares  sold  by  him.  By  his 
affidavit  he  admitted  having  soli^  ilie  abiirf  M  and 
recdred  the  purchase-money,  but  said  ;  "  Before  any 
question  was  raised  as  to  the  said  transfers  I  in  good 
iaith  paid  *«v  aad  dispoMd  of  aU  tb*  nid  pord^ao- 
meneytDflmbalkf  HhA  t  vMcntitbd  ttereto,  and 
no  part  thereof  is  now  in  my  hands,  and  I  have  no 
power  ovor  the  said  195  preterenoe  shares  and  the 


Vernon  Smith,  Q.C.,  and  Ribton,  for  the  plaintiff.— 
Ihe  defendant  must  tb*t  he  has  peid  the  monqy 
to  MMMone  entitled  to  it  to  resist  this  motion. 

They  dted  Xn-iUe  v.  Matthewman,  42  W.  R.  675, 
nm]  3  Ch.  345  ;  .Yu«er  v.  ffolhnd,  43  W.  E.  18, 
[1h94  3  Ch.  40S;  and  Cromjiioii  'iu<l  Evans  Union 
b-mk  V.  Burton,  44  W.  R.  60,  [ISOJ]  2  Ch.  711. 

MatKoijhien,  Q.C.,  and  C.  Jamft. — The  qosstionis 
limply  sift  or  no  gift.  The  defendant  doss  DOt  admit 
thai  he  has  trust  money  in  hia  hands* 

Ttntan  Smith  replied. 

KOBTH,  J.,  referred  to  the  faults,  and  snii  ;  The 
defendant  haa  made  an  affidavit  in  which  hu  nay  a  that 
he  is  >utitl-jd  to  tliH  j.roporty  as  a  gift  from  the 
pkiiitili,  and  that  it  has  ceased  to  be  trust  money. 
Of  course  if  it  is  clearly  established  that  there  was  a 
gift  to  him  delihecateilj  made      the  plaintiff  in 
sodk  dnomifaiMWB  tSmt  he  as  a  sohdtor  is  entitled  to 
retain  it,  it  did  cease  to  be  trust  pre  p*  rty.    That  will 
have  to  be  decided  at  the  trial  of  the  aotiou.  At 
present  it  is  absolutely  impossible  to  saj  that  the 
court  ought  to  be  satisfied  that  the  ptopertj  haa 
ceased  to  be  tmsi  ptopertj  merely  Moanae  the 
JefemlAiit  ?  ly?  ^hat  there  was  a  gift  to  him,    I  do 
uot  think  tii^t  it  malces  any  difference  that  some  of 
the  shares  have  been  sold.    If  the  shares  are  trust 
property  the  proceeds  must  be  also  trust  property. 
The  terms  of  tiia  affldavit  do  not  show  timt  tte 
defendant  has  no  control  over  the  proceeds  of  the 
tale.    The  defendant  says  that  he  has  no  power  over 
the  shares  he  has  sold,  but  he  does  'not  say  that  ho 
has  no  power  over  the  purchaae-money  he  has  received. 
He  says  that  he  has  disposed  of  it  in  good  faith,  but 
tiiat  wonld  he  eonsistent  with  its  standing  at  this 
ttomeot  to  bis  credit  at  his  hanh.  He  does  not  say 
that  tLe       n  y  was  not  in  his  power  or  under  bis 
control,  and  1  do  not  thinlt  his  affidavit  sufficient  to 
nJiere  him  from  liability  to  pay  the  X9|02ff  ioio 
court,  which  he  must  do  within  a  month. 

Solicitors,  Meredith,  Bobertt,  4;  MiiU,  for  Ferham  db 
Soju  Bristr^l ;  Jnctemmr    Snwiu  for  fhM,  Jjwhtob 


BaclA. 


Chan.  Div.  \ 
Stirling.  J.) 

/•  re  PsEW. 
Djonr  V.  Dssir.  (&) 

]V{lt'''0(mdrwium~Oifl  to  wife  «/  UtkOu't 

Seeofuf  wife. 

Wktn  in  a  wiU  a  gift  ig  made  to  the  wife  o  person 
married  at  the  date  «ffhe  tsiff»la  ilia  uhtHet  of  any 
context  to  thmo  the  a  utrury  tha  wife  tn  CSMSMCS  Ol  thai 

date  it  the  person  btnfJUtd. 

A  testator  gave  the  income  of  a  share  of  his  residuary 
t'ttate  to  hi*  ton/or  Itfe^  a/tier  hi*  death  to  hi*  wife /or 
Uft,  and  ajUr  her  dteeam  f»  <ft«  cft«I(2ren  of  hie  SMI 

livinij  at  the  tiiiv  of  the  son's  death.  The  will  alto 
ctmUiintd  a  clause  that  in  the  event  of  the  son's  bank- 
ruptcy the  trmtees  should  apjibj  the  income  of  the  (hare 
thereinbefore  directed  to  be  invested  /or  the  said  ton  and 
hit  family  for  the  hiufit  iff  the  eaid  son,  hie  w(/V«  and 
children. 

Hehl,  that  there  wcu  tuffieient  context  to  take  the  ooss 
out  o/  the  general  rule,  aud  (Aal«  SeOOfuI  W^fe  tfftha  ton 

could  benefit  under  the  gift. 

This  was  a  summons  raising  the  question  as  to 
what  person  was  intended  by  tne  testator  when  he 
spoke  of  the  wife  of  one  of  his  sons,  to  whom  lie  gave 
an  interest  in  part  of  his  property. 

The  testator  gave  all  his  proj)erty  to  trustees  Tipon 
trust  for  the  benefit  of  his  wife  durmg  her  life ;  and 
then,  subject  to  that,  "out  of  the  said  r.  ,\tb  and 
profits,  dividends,  interest,  and  inoome  whioh  shall 
arise  toe  waA  daring  the  fbst  aixtem  yean  next 
following  my  decease "  to  make  certain  payments ; 
aud  upon  further  trust  to  divide  the  surplus  rent  and 
profits  in  thirteen  i  jinrts,  TIihu  Im  f.'iivr  one- 
thirteenth  part  to  his  son  lienah  Harvey  Drew  for  so 
many  years  after  the  term  of  sixteen  years  as  he 
should  live ;  "  and  as  to  ona-thirteenth  jpart  heraib- 
before  directed  to  be  paid  to  my  saia  son  Beriah 
Harvey  Drew  upon  trust  to  pay  the  siiiiie  after  his 
decease  to  his  wife  during  the  remamdtir  of 
the  said  term  of  sixteen  years  in  case  she  shall 
so  long  live  for  her  aeparate  inalienable  use,  and 
from  and  after  hsr  daeeaao  upon  trust  to  pay 
the  same  to  the  child  or  chiHrPti  of  my  said  son 
Beriah  Harvey  who  shall  be  livmtj:  u.i  his  decease 
for  and  during  the  remainder  of  the  j  L  rio  l  of  *i  xt«en 

J rears  in  case  Uiey  or  any  one  or  more  of  them  shall  so 
ong  live."  Then  after  the  period  of  sixteen  yaan 
he  directed  a  sale,  and  gave  "the  remaining  one- 
thirteenth  part  of  the  said  trust  funds  upon  trust  to 
lay  out  and  invest  the  same  in  Government  or  real 
securities  at  interest,  or  in  the  purchase  of  preference 
shares  in  some  or  one  approved  railways  or  railway, 
and  to  pay  the  interest,  cavidends,  or  inooma  arising 
from  the  money  so  invested  unto  my  son  BerisA 
Harvey  Drew  for  aud  during  the  term  of  his  natural 
life,  aud  from  and  after  the  decease  of  my  eon  Beriah 
Harvey  Drew  unto  the  wife  of  my  said  son  for  and 
during  har  nafeoral  life  for  her  aepasate  inaiienable 
use,  and  from  and  after  her  decease  upon  trust  to  pay 
such  interest,  dividends,  Find  incnmr;  to  thf>  lawful 
child  or  children  of  my  si±ia  aoa  lieiuiL  Iliirvey  who 
shall  be  living  at  his  decease,  and  who  shall  live  to 
attain  the  aaj^  of  twenty-one  vears;  and  on  suoh 
child  or  sliiU&en  attaining  his,  bar,  or  tiieir  age  or 
respective  ages  of  twpnty-one  years  upon  trust  to  pay 
to  or  divide  the  said  principal  moneys  or  share  so 
invested  amongst  his  children,  if  more  than  one  share 
and  share  alike,  and  if  only  one  then  to  snoh  only 
bbUd."  On «m also oonlainedlihAfolloiring proviso: 


(o.)  Reported  by  J. 


I.  STi&Loro,  Baq., 
ai-Law. 
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"  I  do  dealare  it  to  be  my  will  that  the  part  and  share 
ol  the  snrplaa  ranti  andpRiAts,  dividends,  and  iooome 
hereinbefore  providad  for  my  said  son  Beriah  Harrey 
Drew,  and  al»o  the  thirteenth  part  or  ahare  of  the  net 
nionoyg  arising  fr rin  the  sale?  of  niy  rcsiduarj-  efltatoa 
and  property  hereinbf  fore  directed  to  be  iuv*«ted  for  bis 
benefit  during  his  life,  are  so  respectively  by  me  given 
wd  proTidcd  for  him,  and  ahail  m  had  and  enjoyed  by 
my  Mid  Mn  only  until  he  shall  aliea,  or  attempt  to 
alien,  charge,  or  encumber  the  sume,  or  any  part 
thereof,  or  until  he  sbali  become  b!inkrnj)t  or  insol- 
vent within  the  meaning  of  any  Act  of  Parliament, 
or  do  or  admit  any  act  whsroby  the  same  benefits 
would,  bat  for  fhis  Ifmitatien,  become  payable  to  or 
vested  in  any  other  person  or  pers  ma,  official  or 
otherwise.  And  aft^r  the  determination  of  the 
interest  so  given  or  intended  for  my  suid  son  'Heriah 
Harvey  Drew,  ujpou  trust  that  the  said  trustees  or 
trustee  for  the  tame  being  do  and  shall  retain  and 
keep  in  their  ovra  handH  the  share  of  and  in  the  said 
surplus  rents  and  profits,  interest,  dividends,  and 
income,  and  the  int  rrs^  dividends,  and  income  of 
the  thirteenth  part  or  abaro  hereinbefore  directed  to 
be  imrested  for  my  wiiA  son  Beriah  Harvey  Drew  and 
bis  family,  and  9WJ  part  thereof,  tot  the  poipoee  of 
applying  the  Mme  in  or  toweids  ttie  meintwniwioe  and 
support  of  my  said  son  Beriah  Harvey  Drew,  his  wife, 
and  children,  at  such  time  or  times  and  in  such 
manner  and  in  such  proportions  as  the  said  trustees 
or  tmitee  shall  in  their  or  his  entire  discretion  think 
Wkf  QK  odwrwise  paying  the  eame  to  any  one  or  more 
of  my  other  children  or  their  respective  issue." 

The  teutator  died  in  1862.  At  the  date  of  the  wiU 
B.  H.  Drew  was  married.  Kih  \'.  ife  died,  and  on  the 
5th  of  April,  1880,  he  married  the  defendant  iSarah 
Ann  Drew.  B.  H.  Drew  died  on  tbe  16th  of  Feb- 
ruary, 1893,  and  tbe  question  now  arose  whether  the 
seoond  wife  was  entitled  to  the  income  of  the  1idr> 
teenth  share  during  her  life. 

£.  J.  Payiie,  for  the  trustees  of  the  wiU. 

S.  Dickintm,  for  the  plaintiff. 

attsvoart  Smith,  for  Mrs.  Dreir. 

The  argumento  need  end  eeaee  dted  iqipear  from 

the  jadgment. 

Stuiliko,  J. — This  is  a  case  whioh  it  is  not 
•atisfeotory  to  decide,  either  having  regard  to  the 

state  of  the  authorities  or  the  principle  on  which  the 
case  must  be  decided.   [EQs  lordship  then  stated  the 
facts,  and  continued  :]  An  regards  the  rale  i  i  law  the 
propomtion  whioh  is  adoiiited  in  thia  case  is  that 
fiimi  facie  where  the  wife  of  a  person  is  npoken  of, 
and  that  penon  is  manried  at  the  time  of  tim  will,  in 
the  abscoice  of  any  oontest  to  show  tbe  contrary  the 
wife  in  existence  at  the  date  of  the  will  is  the  jjersou 
benefited.    That  proposition  is  clear,  and  is  not  dis- 
puted.  The  sole  question  I  have  to  consider,  therefore, 
ie  whether  tiiere  tt  any  contest  in  thie  caae  to  take  it 
ont  of  tbe  general  proposition.  Tiso  oinnmutances 
are  relieti  on.    Tlie  first  is  the  gift  to  the  children  of 
B.  H.  Drew.    As  to  this  gift,  it  is  argue^l  that  the 
children  are,  and  must  neees.^arily  bo,  children  by  any 
wife,  because  they  are  described  in  the  tirst  place  as 
his  (diildren,  and  secondly,  the  class  is  limited  to  those 
children  who  are  living  at  the  time  of  his  death. 
That  is  the  drst  thing,  and  it  is  said  upon  that,  that 
as  the  children  to  be  benefited  are  cLiMi  n  by  any 
wife,  it  would  be  an  extraordinary  thing  if  the  wife 
to  be  beneftted  should  not  also  be  the  wife  living  at 
the  time  of  the  death  of  B.  H.  Drew.  The  seoond 
ground  is  ^at  in  the  clause  which  proTfdes  for  the 
destination  of  the  income  of  this  one-tliirtet>nth  in  the 
event  of  alienation  or  bankruptcy  on  the  part  of 
B.  H.  Drew,  Us  wile  and  Qhudren  are  to  be  tbe 


objects  of  tiie  disoretionar)'  trust,  and  I  think  it  ww 
hardly  argued  by  counsel  that  in  that  clause  the  wife 
intended  was  not  a  second  wife,  but  it  was  said  thst 
that  clause  did  not  throw  any  light  on  the  prerioui 
L'ifr,  1  ut  only  ojif  r^i  d  on  the  incmn.  which,  bat  for 
the  alienation  or  bankruptcy,  would  have  come  to  tbe 
son. 

Aa  regards  authority  tbe  matter  atuidi  s 
somewhat  peculiar  positloo.   Tbe  two  oases  nUdi 

have  been  relied  on  by  Mr.  Dickinson  in  support  af 
his  argnment — namely,  Radford  v.  Willis,  20  W.  E. 
132,  L.  R.  7  Ch.  App.  7,  and  Firth  v.  Fitihu,  11 
W.  R.  622,  appear  to  me  to  dearly  eetabUih  the 
first  proporitimi  wUeb  I  bttve  stated,  wUdi  is  aol 
disputed. 

Then,  as  regards  the  effect  of  the  firsst  elsmant 
contained  in   the  objection,    tiiiL.t   the  gift  is  to 
the  children  of  B.  H.  Drew — namely,  chilwen  bj  bis 
first,  second,  or  any  aabseqaent  wife,  the  autboritiei 
leem  to  me  to  be  somewhat  oonfliotuia.  Knt,  tiurs 
ii  tbe  decision  of  Eindersley,  V.C.,  in  Tn  rt  Bwnm/ 
Trusts,  10  L,  T.  K.  p.  184,  12  ^V,  K.  Oh.  Dig.  11.3.  There 
a  testator  directed  that  if  the  wife  of  hia  brother. 
William  Burrows,  survived  her  husband  she  sboold 
enjoy  for  ber  life  tbe  pnmedv  Bten  bgr  the  will  to 
'WuHam  Bonowa  lor  1^  wWi  remainder  to  Us 
children,  and  that  the  division  should  not  tAke  plsw:«- 
till  after  her  death.   In  that  case  it  was  held  that  tLt 
wife  there  meant  was  not  a  seoond  wife.  On  the  otLs 
hand,  in  In  re  Lyne't  Trmtf  L.  B.  8  £q.  65. 17  W.  B.  Ch. 
Dig.  186,  in.  wluch,  nnforhmataly.  In  re  Bumwt  «m 
not  mentioned,  the  testator  gave  £800  to  trustees  to 
pay  tbe  dividends  to  his  son  for  life,  and  after  ht> 
decease  to  transfer   th>:   l  apital   unto   and  equally 
between  and  amongst  the  wife  of  his  son  (in  case  she 
should  survive  him)  and  all  and  every  the  child  lad 
flbildren  of  liis  eon  eqnaUy  npoa  tbeir  attaiaiBt 
twenty-one,  at  wbioih  penod  tbe  ebaiei  of  nu 
children  were  to  be  vested  in  them.    At  the  date  of 
the  will  the  son  bad  a  wife  and  one  child,  bat  tbe 
wife  died  before  the  testator.   After  the  testator't 
death,  bis  loa  married  again  and  died,  learinc  a 
widow,  wbo  daimed  to  be  entitled  to  a  moiety  of  the 
fund  equally  with  tVip  rnly  rhild  of  the  ^■•^u,  an' 
Malins,  V.C,  held  that  the  giit  was  to  a  daascoc- 
sisting  of  all  the  duUren  and  any  wife  of  tlM  mvbo 
survived  him. 

As  regards  the  effect  of  the  second  elem<ait 
two  authorities  have  been  cited,  neither  of  them, 
perhaps,  directly  in  point,  one  being  Longworth  r. 
Btllamy,  in  -10  L.  J.  Ch.  513,  19  W.  K.  Ch.  Dig. 
127,  in  whioh  tbexe  was  a  gift  by  a  testator 
of  his  property  to  trustees  in  trust  as  to  diffR- 
ent  portiooa  for  each  of  bia  Qbildxen  lor  lile, 
after  the  deatii  of  each  obQd  for  ita  iane,  sni 
a  declaration  that  if  any  of  his  sons  sboold 
become  bankrupt  his  life  estate  should  cease  as  if  be 
were  dead,  and  during  the  remainder  of  his  life  the 
truflteea  should  apply  the  inoome  to  whioh.  but  for 
such  forfaitore,  be  woold  bave  been  entttied  tor  tbe 
benefit  of  the  wife  and  childrm  of  to  b  sf>n  in  snri 
manner  as  the  trustees  should  tiimk  fit.  One  of  tls 
testator's  sons  was  marrieil  at  the  time  of  the 
testator's  death;  he  subsequently  became  bankrapt. 
his  wife  died  leaving  him  without  issue ;  he  married 
again  and  had  two  children.  Lord  RomiDy  held  tbst 
the  trust  for  the  wife  and  children  of  the  bankrupt 
son  revivf  d  m  Hijon  as  there  came  to  be  any  wife  •:' 
child  to  tak^  un  ii  r  it.  That  is  opeu  to  the  obsu^- 
tion^atin  thH.l  there  were  some  legatees  who 
were  tmmarried.  The  other  caiaia  jBbrcAam  t.  BigtniK 
8  Hare  131,  wUdi  was  the  oaee  ol  a  rary  peculiarly 
worded  will,  m  l  whcro  tlie  Vice-Chancellor  held,  SI 
he  says,  with  r^et,  that  the  gift  did  not  extend  to  a 
woond  irife.  Ait  aa  I  read  the  daoiaian  ba  woakL 
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hat  for  the  special  oirennutiuioefl  meoationed  iu  t^e 
jadgin^t,  have  come  to  a  difFerent  oonclugioa. 

Now  I  have  to  apply  the  rale  to  fcha  oace  befon  me 
to  wj  what  the  effaot  of  tho  two  doneiita  iriuott  I 
h»Tfl  to  conBider  is  on  my  mind.  T  confeas  the 
effect  of  the  two  on  my  mind  is  that  the  testator 
meant  any  wif«  if  l\n  son.  Whether  I  oould  have 
come  to  that  couclusiou  on  the  first  of  Hie  two 
•Icmentg  alone  in  the  oonfliotiiig  steto  of  the 
•nthoritiee  it  ia  needleu  for  me  to  mft  hat  I 
do  rely  on  the  way  in  which  the  testator  prarides  for 
the  incon  ..  to  1m.  ,1i  I't  with  f!uring  the  life  of  B.  H. 
Drew  m  the  event  of  aUenatioQ.  I  thiok  there  the 
t«atstor  meant  any  wife.  I  cannot  beliere  it  waa  the 
intoitioD  of  tiie  tMtator  t]i«t  thoogh  the  ohildran  of 
the  Moond  wife  were  to  Iw  proriora  for,  the  eeoond 
wife  herself  was  to  he  excluded.  What  li^t  does 
that  throw  cm  the  prior  part  of  the  will  P  Testator 
his  seid  that  he  haa  directed  ooe-thirteenth  part  to  he 
wrested  for  the  son  and  his  familj.  "  Famuj  "  there 
il  used  in  a  wide  sense,  and  would  indnde,  I  think, 
any  wife  of  B.  IT.  Drew  for  the  time  being,  and  that 
il  »howu  by  the  direction  that  the  income  ii  to  be 
applicable  for  the  beuetlt  of  the  son,  his  wife,  and 
duldren.  It  seems  to  me,  looking  at  the  whole,  that 
there  is  here  a  sufficient  context  to  take  the  esse  out 
of  the  general  role,  and  I  think,  thenfote*  tliet  the 
lidy  is  entitled  dmiog  her  life. 

Bolioiloni,  WUktmon  A  8m ;  Attxander  Petpt, 


Sr"£»g?J:}  Oct.  25;  Nov.  22. 

i»  re  M  .  (o.) 

Surviving  triutet  a  ptnim  of  uMotnul  mind — Jurit- 
dirti',n—rru»iu  Act,  1893  (5ti  «fc  57  Vicl.  c.  53),  #j. 
25.41-£MMMy  Aa,  1890  (AS  <6  M  FM.  e. «),  s.  US. 

Where  Oit  soft  sitrvivimj  trustee  of  a  eettlement  it  a 
ptrion  nf  unsound  }niiid  not  so  found,  and  i«  within  the 
Jurif-iict the  Chancery  Division  vf  the  High  Court 
bat,  under  tU  Trmtee  A^  1893,  jurisdictioH  to  afpoint 
new  Itndeet,  hvi  htu  no  juritdidion  to  vtak$  a  vetfing 
"rdtr. 

This  was  a  suiumouii  intituled  in  the  matter  of  a 
sMboient  and  also  of  the  Tnistee  Act,  1693,  asking 
lor  the  appointnent  of  new  trosteee  ol  the  settlement 
ta  the  plaes  of  the  two  original  trustees  of  the  settle - 
ruciil,  one  of  whom  was  d-'ad,  iiud  the  other  of  whom 
Km  a.  person  of  onsoond  mind  not  so  foand,  and  also 
aiking  that  the  li^it  to  call  for  a  transfer  of*  end  to 
treniiar  into  the  mmee  ol  suQhiiaw  tmsteee  a  sum  of 
flOBMb,  and  to  leoeife  the  dmdanda  fheieof,  might 
vast  in  the  new  trustees.  The  applkwBt  WM  ft  psnon 
of  unsound  mind  not  so  found. 

KeuyoH  Amber,  £or  the  applicant. — The  question  is 
whether  or  not  this  application  onght  not  to  have 
been  made  in  liunscy.  I  sabmit  that  it  is  properly 
nude  in  this  c  utt  The  old  jurisdiction  of  tne  coort 
in  Ch«nc«»ry  was  not  taken  away  by  the  Lunacy  Act, 
1800.  Before  that  Act  the  jiin.siiictiou  was  un- 
doebted :  In  re  Xemann's  Truita,  31  W.  R.  520,  22 
Oh.  D.  639.  The  Traitee  Act,  1893,  re-enacts  the 
provisions  of  the  Tnutee  Act^,  ISoO  and  18^2,  as  to 
the  appointment  of  new  tr us  toes  and  the  making  of 
testing  orders,  thns  showing  that  the  jurisdiction  of 
thiieiNuctMidof  the  ooortm  Loomi^  ere  iateoded  to 
he  eumnuient.  The  Aet  <rf  1898  gleet  this  eoort 


(«.)  Keported  by  W.  ticorr  Tiioju-dO.S',  Eutj.,  Bar- 


power  in  the  widest  terms,  and  there  is  nothing  to 


th« 


>tnmfi;  to 
mina  ie 


show  that 

excluded. 
Arkle,  for  the  respondents. 

The  following  oases  are  referred  to  in  the  judg* 
ment :  In  rs  AividiOA,  20  L.  J.  Ch.  644 ;  In  re  Oood 
fnimf  Baufit  Society,  2  W.  B.  671 ;  In  re  Ormerod.  7 
W.  R.  71,  3  r  G  t  J.  249;  In  re  Mmun,  23  W.  K. 
737,  L.  R.  10  <Jb.  App.  273;  Inre  Martin's  Truatt,  85 
W.  R.  524.  34  Ch.  D.  618  ;  In  re  Arrowtmith'a  Trustt, 
6  W.  £.  042;  /»  r«  (Tordiwr's  Tnuk,  27  W.  B.  IQi, 
10  Oh.  D.  29 ;  Htrring  Clafk,  I<.  B.  4  Ch.  App. 
167.  17  W.  R.  Cb.  Dig.  139;  In  re  Owen,  17  W.  K. 
1035,  L.  E.  4  Ch.  App.  782  ;  In  rti  ISoyce,  12  W.  R. 
359,  4  De  G.  J.  &  8.  205 ;  In  re  HiKirrow,  18  W.  R. 
1066,  If.  B.  6  Oh.  App.  6«2;  In  re  Ktdesrs'  TruOtt  24 
W.  B.  7«B,  3  Oh.  D.  118. 

Snur.rN'O,  J.  —  Before  conBidering  the  powlth 
conferred  by  the  Act  of  1893  it  is  necessary  to  see 
what  were  the  statatoiy  powers  of  tiie  court  at 
the  time  when  it  was  passed.  These  were  derived 
under  the  Trustee  Act,  1850.  and  the  Tru8t«c 
Act,  1852.  [His  lordship  referred  to  the  pro- 
visions of  those  Acts,  and  continued :]  Under 
those  Aott  it  hM  been  eeteUUhed  that  as  a  general 
rale,  when  a  vetting  oidir  ww  leqniied  fagr  reason  ol 
e  tnulee  being  of  unsontid  nriad,  the  hmecy  jurit- 
diction  had  to  be  resorted  to :  see  In  re  Daridton,  In 
re  GiMjd  lnltid  lienejU  Society,  [n  re  Ormerod,  In  re 
liaton.  In  re  MarUn*»  Triutt.  It  has,  however,  been 
held  thet  where  the  tnistee  of  onsoiuid  mind  wee 
also  an  inlsirt  the  jnrisdietioa  eonfemd  on  the 
Court  of  Chancery  by  section  7  of  the  Trustee  Act, 
1850,  might  bo  exerciaod  :  In  rc  A  rrowsmitk't  Trutts  ; 
and  the  like  concluaion  waa  arrivt  i  at  where  the 
lunatic  trustee  was  out  of  junsdictiou:  Iu  r» 
Oardtter^t  Truttt,  the  judg^out  in  which  case  shows 
the  ra^io  decidendi.  Tbere  Jessel,  M.R.,  said:  "The 
only  point  decided  in  In  rr  Maton  was  that  in  the 
case  of  a  lunatic  truste  y  :i  should  intitule  your 
petition  in  Lunacy  as  well  aa  in  Chancery,  under 
the  3rd  section  of  the  Act.  The  Court  of  Appeal, 
however,  in  diieoting  the  petition.to  be  eo  intitnlied  do 
not  appcHur  to  have  given  any  neeott  Ibr  tibe  dbeotion. 
The  9th  sectiou  of  the  Act  says  that  when  the  tru^t'  ' 
is  out  of  the  jurisdiction  the  Court  of  Chancery  may 
make  a  vesting  order ;  and  the  3rd  section  savs  that 
when  the  trastee  is  a  Innatio  the  judges  in  LmiM^ 
majr  make  *  vesting  ofder.  "When  jw  read  the  two 
sections  together  thpy  evidently  mean  this,  that  when 
a  lunatic  trustee  is  within  the  jurisdiction  the  judges 
iu  Lunacy  eliould  make  tlie  ordtr.  but  that  when  be  is 
out  of  the  jurisdiction  the  Court  of  Chanoerj — now 
the  ChanoeiT  Division— maj  alone  make  the  mder, 
just  as  in  tiia  oeee  of  any  other  tntitae  oat  of  the 
jurisdiction." 

It  hiiH  also  boen  held  that  where  the  legal  estate  in 
land  sold  under  the  order  of  the  Court  of  Chancery 
was  vested  in  a  person  of  unsound  mind  not  so  found, 
the  Coort  of  Ohaneeiy  had  power  to  make  a  vesting 
order  under  eeetlon  1  of  the  nrnstee  Act.  1852  : 
Hrrrui'j  V.  ^larfc.  In  cases  where  the  lunacy  jnris- 
dictiou  was  resorted  to  for  a  vesting  order,  and  the 
appointment  of  a  new  trustee  was  also  required,  it 
was  the  nsaal  ooorse  to  main  the  wder  botii  in 
Lnnaoy  and  in  COiancery;  bat  wherever  seetlon  10 
of  the  Trustee  Act,  1852,  waii  applicable,  the  order 
was  properly  made  in  Lunacy  aluue ;  In  re  Owen, 
If  no  vesting  order  was  recjiiired,  the  Court  of 
Chanoexy  had  power  to  appoint  a  new  traatee  in  the 
plaoe  of  OM  irao  had  beoome  n  Innaiio :  In  re  Boyce, 
fn  re  SpanWt  ^  Vidten*  2VtM(s,  In  re  MwrHn'g 
Truets. 

It  hM  been  aoggeeted  thnt  n  teaaon  wby  it  wm 
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tlint  {In  Court  of  Ohanoery  had  no  power  ti 
xnake  avestiog  order  oa  the  appoiotmeat  of  a  oew 
tellrttain  tlM«Me  of  a  lunatic  ia  to  be  found  in  the 
IttlUtiage  of  section  34  of  the  Trustee  iuot,  1850, 
ataonflr  the  effect  of  the  veeting  order.  Tt  is  tma 
that  there  are  no  wortlH  whi^h  expressly  refer  to  the 
freedom  of  the  old  trustees  from  disability ;  but  saoh 
words  are  equally  absent  in  sections  7  and  9,  under 
whidi  it  was  held  that  the  Court  of  Ghanofliy  might 
make  veeting  ordeni  ilthoiigh  the  tnutee  mm  of 
unsound  mind.  Again,  the  terms  of  section  26  of  the 
Trustee  Act,  ISoO,  and  section  6  of  the  Trustee  Act, 
1852,  with  reference  to  vesting  orders  of  stock,  are 
the  widest  possible.  Yet  /a  rs  Ormerod  shows  the 
opinioo  of  toe  Ooort  of  Appeal  to  have  been  that  the 
Court  of  Chancery  had  no  powtr  to  mnko  a  vesting 
order  either  as  regards  realty  or  pprsonalty.  Finally, 
(he  absence  of  such  words  was  not  regarded  by  the 
Master  of  the  Rolls  in  In  re  Gardtier'i  TriuU  as  an 
obstacle  to  his  making  an  order  onder  leotion  9  of 
tbe  Trustee  Act,  1850. 

This  being  the  state  of  die  law,  there  was  passed, 
in  1890,  the  Lunacy  Act,  1890,  which,  by  section  342, 
repealed  (inter  hHu)  all  the  sections  of  the  Trustee 
Act,  1850,  aod  the  Trostee  Aet,  1852,  which  conferred 
on  the  lunacy  authoritj  pomn  of  malriny  Testing 
orders  or  appointing  new  Uustoss,  and  snhstitated  for 
tbem  a  series  of  enactments  (sections  133-142)  con- 
ferring similar  or  t-iUnded  powers  on  the  judge  in 
Lunacy. 

Section  143  provides  as  follows :  '*  The  provisions 
of  this  Act  as  to  vesting  orders  shall  not  affect  the 

jurisdiction  of  the  High  Conrt  as  to  any  lunatic 
trustees  out  of  the  jurisdiction  :  fnre  Oarditcr'n  Truvts  ; 
or  imder  section  I  of  the  Trustee  Act :  Htn  rimj  v. 
dark.  The  section  appears,  however,  to  show  that 
it  was  not  the  object  of  the  Act  of  1890  to  extend  the 
jurisdiotion  of  the  High  Oonrt  as  regards  the  making 
of  vesting  orders  in  the  case  of  lunatic  trustees.  The 
result,  therefore,  was  that  from  the  passing  of  the 
Lunacy  Act,  1890,  down  to  the  parsing  of  the  Trustee 
Aet,  1898,  the  Hifdi  Court  hud  no  power  to  nmk<-  a 
vsedng  ocdsr  in  the  oaao  of  a  lunatio  tzurtee  which 
t]iat  ooiut  did  not  pbssees  before  the  Aet  of  1890  oame 
into  operation.  By  section  51  of  the  Act  of  1S93  the 
sections  of  the  Acts  of  18.30  and  lSo'2  which  conferred 
On  the  Court  of  Chancery  power  to  make  vesting  orders 

and  appoint  new  trastMS  were  repealed,  and  there 
were  snbstitnted  forfshsm  a  soiisi  of  enaofanents,  con- 
tained in  sections  25-41,  conferring  on  the  High 
Court  powers  similar  to  those  given  by  the  repealed 
sections  of  Trustee  Acta.  The  contention  on 
behalf  of  the  applicant  is  that  the  power  of  the  High 
Oomt  has  been  extended  hf  those  sections,  SO  that 
wbsnas  prior  to  1893  that  court  had  no  power  to 
make  a  vesting  order  on  the  appointment  of  a  new 
trustee  in  the  place  of  a  ]>erson  of  onsound  mind,  it 
now  has  jurisdictiou  to  do  so. 

The  kofuage  of  section  32  of  the  Act  of  18LI3  i^i  in 
MmiB  leneots  wider  than  thnt  of  section  34  of  tlie 
l^ostee  Act,  1850,  and  it  ejumsusly  refers  in  some 
case;;,  thnn^h  not  in  all,  to  tiie  capacity  of  the  trustee. 
The  reason,  however,  why  it  wa«  held  that  the 
Trustee  Act,  1850,  couferrtKi  no  jurisdiction  on  the 
Cknut  of  Ohanceiy  to  make  a  vsetuig  order  when  the 
truslee  was  of  muonnd  ndiid,  was  not,  in  my  opinion, 
the  presence  or  absence  of  words  referring  to 
incapacity  from  unsoundness  of  mind,  but  the  exiat- 
tii'jt'  lu  the  Act  of  1 S50  of  clauses  which  dealt  specially 
with  the  case  of  such  trustees.  Such  clauses  are  not 
found  in  the  IViutee  Aot,  1888,  bntthsy  do  nMin 
the  Lunacy  Act. 

The  Trustee  Act,  1893,  does  not  expressly  deal  with 
inu^pa.  ity  on  the  par*,  vi  a  trustee  caused  by  unsound- 
ness of  mind.     The  Luoaoy  Aot,  1890,  and  the 


o  I  Trustee  Act,  1893,  are  simply  statuteB  consoUdatiag 
the  existing  enactments  with  reference  to  lunatics  sad 
trustees  respectively ;  aod  looking  at  the  history  of 
tho  legislation  «gi  tha  aabject,  I  have  bem  nnsUs  to 
satisfy  mysdf  that  the  geiMal  terms  nsed  In  tibslsite 
Act  were  intended  to  confrr  a  jurisdiction  which 
down  to  that  time  the  High  Court  had  not  enjoyed. 
Seeing  tiie  great   importance  which  attaches 
vestinc  orden»  and  the  vndssixability  of  their  bong 
made  ojr  oonrts  whose  IniMkAion  li  open  to  doabt,  I 
thin  I-  that  the  safe  rind  proper  coarse  in  the  present 
ca^B  16  to  abstain  froni  making  a  vesting  order,  sndn 
bring  the  pr>  sniit  dcM  ision  under  tho  review  of  a 
higher  oonrt.  hy  which  I  trust  the  question  will  be  set 
at  rest.   At  tiSe  same  time,  I  consider  that  I  hsve 
jurisdiction  to  appoint  a  new  trustee  and  am  viUiig 
to  do  so  if  the  appUcant  desires  it. 

Dee.  2. — fcnyon  Parker  again  mentioned  the 
matter  to  the  court,  and  asked  lot  the  njpointowat 
of  a  nev¥  trustee. 

Solicitors,  Trower,  Freding,  Jk  Parkin;  FtH 
Botoott  4  Cb.,  for  OMtim  A  ArUUt  LivscpooL 


fekl 


Chan.  Div.  \ 
Byrne,  J.  / 

UnxBt  ft  Aunroira  (Ldoxbd)  v.  Be&bp. 

statute  of  Fraudt — Part  performance — Lnndhrd  in  J 
tenant— VerhalftgrttmiuA  for  Uemtirith  existing  tauud 
— Payment  of  inemued  nHL 

Payment  by  the  tenattl  and  acceptance  by  thf  hn-U 
lord  of  an  ittareated  rent  in  rtepect  of  premiatt  hitherto 
held  and  occupied  bj/  (As  Unant  at  a  yearly  tenant, 
rtuiij  li>  ads  unequivocally  and  in  their  nahurt  r^fif" 
able  Ui  an  alley  d  new  agreement  for  a  leate  fur  21 
yniTS,  and  thrrrfure  siu-h  a  pari  perfurmaiur  <u  (akfi 
the  coie  oui  of  the  UtatuU  of  Frauds  and  aUow$  pan! 
t  vidence  to  be  given  of  thealkgtd  agreermid. 

Nnnn  v.  Fabian.  L.  R.  1  Ck,  App,  36.  U  IF.  JL 
Ch.  Dig.  119,  explained  and  foBoaei, 

This  was  an  action  for  an  aU^ed  parol  agreement 
to  grant  a  lease  loar  twentgr-ona  jaan.  The  defen- 
dants tram,  as  the  trustees  of  J.  Bbarp,  decessed. 
owners  in  fee  simple  of  a  beerhouse  called  "  T':e 
Jolly  Millers."  in  Dartford,  Kent,  and  the  pWotuii. 
Miller  &  Aid  worth  (Limited),  a  limited  company,  heli 
the  beerluNisei,  as  yearly  tenants  of  the  defoidaats  at 
the  rent  of  £14  a  year. 

The  statement  of  claim  alleged  that  a  few  days 
prior  to  the  23rd  of  May,  18J)4,  a  verbal  agreemeot 
wa«  come  to  between  Miller  &  Aldworth  (Limiteii) 
and  the  defendants,  whereby  the  defendants  agreed 
to  grant,  and  the  said  plaintifGi  agreed  to  accept,  s 
lease  of  tiie  premises  lor  the  term  of  tweo^'Ooe 
years,  from  the  24th  of  June,  1894,  at  tbeinonOlM 
ri  I  t  -  t  £26  a  year,  and  that  such  I-  use  was  to  contain 
the  xisual  covenants.  ACller  &  Aldworth  (limiteii) 
remained  in  occupation  of  the  memises  and  paid  the 
r«nt  of  £26  iiom  the  24tb  ^  June,  189i.  until  JoIt. 
1897,  when  tiiey  assigned  tiie  agreement  to  w 
plaintiffs,  the  Dartford  Brewery  Co.  (T.imitpd)  Tf^ho 
thereupon  entered  into  oocupatiuu,  and  ^>&id  ta« 
rant.  The  rent  was  aooepted  by  the 
gave  reosipii  for  it  from  time  to  time. 

The  defoidante  admitted  the 
possession  by  the  j  laintiff'i,  and  their  payment  of  the 
moareased  rent,  but  acated  that  these  acts  were  merely 
done  in  oontiifDalion  of  the  yearly  tenancy,  snd  to 

(a.)  Bopoftad  bgr  NxvxLLB  ItaBvn,  Es^., 

at-Law. 
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MiLLXs  &  Aldwobth  (Limited)  v.  Shast.— Qohson  v.  Can^. 


Hion  CouET, 


»Toi(3  a  notice  to  qnit,  and  not  in  pursuance  of  any  | 
inch  afjreemeut  for  a  lease  as  waa  alleged.  They  also 
pleaded  the  Statute  of  Frii  i  la.  In  proof  of  their  case 
the  plaintiffs  produced  at  the  trial,  besides  the  receipts 
for  rent,  a  letter  writtcQ  by  James  Sharp,  one  of  the 
defmduita,  to  Milkr  ft  Aldworth  (limited),  m 
followi : 

••'Jolly  Millers,' 

"Hy  brothers  and  I  have  arranged  for  Mr.  E. 
Watennaa  to  noun  Am  rent  of  Um  abore^  ao  kindly 
pBy  him  in  iiitar«.  We  «n  ad^daed  that  the  rent  you 
pay  is  a  great  deal  too  low,  but  as  we  are  unwiliiDg 
to  take  it  out  of  your  banda,  we  shall  be  glad  to  cou- 
nder  a  propoeal  from  you  to  take  it  on  leeee.  Sndly 
let  xu  have  your  early  reply." 

Upon  the  plaintaffs  proposing  to  oeU  wihilwin  to 
prove  the  agreement,  the  defeudanti  ofajooted  fbat 
nich  eiidence  was  inadmiMible. 

AlUmrjft  Q'C.f  and  Mark  Bomer,  for  the  plaintifi'.— - 
The  pajrment  and  aooqptanoe  of  the  inaceaeed  rant  of 
£26  waa  a  part  performanoe  of  the  agreement  for  a 
lea«e  of  twenty- one  years,  wiiiuli  nnables  us  to  prove 
it  by  parol  evidence.  Thia  was  decided  by  Nunu  v. 
Fabian,  L.  B.  1  Ch.  App.  33,  14  W.  K.  Cb.  Dig.  119 ; 
and  the  prmdple  was  stated  and  Mjpcoved  by 
Beggallay,  L.  J.,  m  ffumphreys  r.  CfMn,  10  Q.  B.  D. 
148,  at  p.  156,  31  W.  R.  Dig.  82.  And  this  view  is 
ooQUStent  with  the  observations  of  Selbome,  L.C., 
in  Ma<i<liso„  V.  AhJrn'On,  31  W.  B.  880,  Kt  p.  832, 
L  B.  S  Ca.  App.  467,  at  p.  478. 

They  also  oted  MeManua  v,  Cooke,  at  p.  35  W.  R. 
754,  35  Ch.  D.  681  at  p.  603  ;  and  WUUam  Evans, 
23  W.  B.  466,  L.  B.  19  £q.  547. 

Bvet  Q.Ct  end  W,  C.  Awv,  for  tlw  defandeati.— The 
cases  hare  never  gone  so  far  as  to  say  that  mere 
poytnent  of  rent  can  be  considered  as  part  performance 
-  -»i  lul'jt  in  parol  evidHure,  una  tin.'  ]>•.'(  1<t  opinion  is 
to  the  contrary :  see  the  obaervatious  of  Lord 
Mbozne  already  quoted.  Nunu  v.  Fabian  does  not 
dsoide  tbia ;  in  that  oaee  the  inoteased  rent  said  by 
tte  tenent  me  in  Tcepeot  of  premises  part  of  which 
he  had  not  previously  been  in  possession  of,  and  we 
submit  that  this  was  a  special  circumstance  which 
distinguishes  that  case  from  the  present:  see  the 
obsarratiooe  of  Bcett,  L. J.,  in  Sumphmu  r.  (Treen, 
UB.10aB.I>.atp.  160. 

B^nyK,  J. — I  am  asked  by  the  defendants  tu 
exclude  parol  evidence  to  show  whether  there  was  an 
afieemeint,  end  if  eo  what  tiut  agreement  was,  with 

respect  to  the  new  tenancy  alleged  to  have  been 
entered  into  by  the  plaintiffs  and  defendants.  It  is 
an  undoubtt  d  fn.  t  that  there  was  a  yearly  tenancy 
existing.  Then  on  the  8th  of  March,  1894,  one  of  the 
defendants  wrote  the  following  letter  to  the  tenants. 
[Eis  lordship  read  the  letter.]  l%ere  is  also  a  ierias 
of  reoripts  for  the  new  reirt,  ol  which  the  one  dated 
the  I'l'fh  uf  September,  18B4,  beliiL,'  =1  r.',  rlj.t  for  the 
rtiot,  less  tax,  for  the  "JoUj  Millers,"  is  an  example. 
The  plaintiffs  rely  on  tike  oeee  of  Hmn  T.  Foiuin,  and 
that  eeeo  ie  m  binding  antiioritj  iQon  nm.  It  rapears 
to  ma  tliat  in  fhat  ease  Oranwoith,  L.O.,  lield  that 
notwithstanding  the  Statute  of  Frauds  parol  cvi  l.^r  r 
might  be  given  of  an  agreement  to  grant  a  lease  ou 
thegrouna  of  part  performanoe  where  piiytuout  of 
rent  at  an  inorwmcd  amonnt  bad  been  proved.  But 
tbe  dslendante  eoogbt  to  distinguish  that  casa 
from  the  presf'tit  one  m  being  decided  upon 
the  special  circuiuBUuiGo  (hut  new  property  not 
within  the  old   teuaut-y  mcliii'lij'i   ly.   xlir  now 

tenancy.  I  think,  however,  that  in  considering  what 
was  the  ground  of  that  decision,  the  remarks  of 
Baggallay,  L.Ji,  in  Humphrrya  v.  Oreen  (p.  156)  must 
be  considered,  where,  after  stating  that  he  was 


counsel  in  Xnim  v.  Fnhinn,  he  said,  referring  to  the 
facta  of  that  case,  "the  receipt  for  the  balance  of 
rent  did  not  contain  all  the  ne«r!s.sary  elements  of  the 
contract ;  if,  therefore,  the  plaiutift'  was  entitled  to  a 
decree  for  spedfio  performanoe,  it  must  have  been 
upon  the  ground  of  proof  of  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  statute,  and  so 
Lord  Crnnworth  held.  The  fact  of  the  plaintiff  being 
in  possession  of  the  property  was  not  a  suifid^t  part 
performance  of  the  parol  agreement,  for  it  wes 
equally  ooneietent  with  bie  '^^""'"g  in  poeee— ton 
under  bis  previone  tenancy,  ae  of  hie  poeseenoo  being 
due  to  some  agreement  b< '  m  n  himself  and  hia 
landlord;  moreover,  Lord  Crau worth  declined  to 
treat  a  proved  expenditure  of  money  upon  the  property 
ae  *  pnrt  performance ;  but  he  held  that  there  wot  a 
dear  part  performance  by  payment  and  aeeeptance  of  the 
MichnHtmu  rent  ot  the  iif-rennfl  ratt,  being  of  opinion 
that  the  payment  of  the  increased  amount  could  be 
referable  only  to  some  agreement;  and  uj  lu  that 
ground  alone  he  made  a  decree  for  specific  perform- 
anoe." I  think,  therefore,  that  Nunn  v.  Fabian  is  an 
authority  in  point.  I  also  think  that  the  observations 
of  Selborne,  li.C,  in  Maddison  ■v.Alder»on{p.  478)  are 
applicable.  mis  lordship  read  the  passage  com- 
mencing "Lord  Hardwicke,"and continuing :j|  " Somo 
of  the  reasons  which  have  been  given  for  fbat  oondfai'' 
sion"  (that  part  payment  of  the  pocdiMM-iiiODey  is 
not  ao  act  of  part  pwfovmasee)  **  are  not  aatiilMtory ; 
the  best  explanation  of  it  t;rpin8  to  be,  that  the  pay- 
mi-nt  of  money  is  an  equivocal  act,  not  {in  itself)  until 
the  connection  is  establishedby  parol  testimony,  indica- 
tive of  a  oontract  coaoeraing  luid.  I  am  not  aware  of 
an^  eiie  ia  which  the  wbole  porahaae-monejr  bee  been 

paid  without  delivpry  of  ]ins3ess-ion,  nor  15  such  n  casp 
at  all  likely  to  hapjitiu.  Ail  tiie  aurdioritios  aLow  that 
the  at'ts  relied  on  as  part  pi-rf onui^ui  j  must  be 
unequivocally  and  in  their  own  nature  referable  to 
some  such  agreement  as  that  alleged." 

In  the  present  case  I  think  that  the  acceptances  of 
rent  at  tbe  increased  rate  were  acts  "  uneqiii  vocally 
and  in  their  own  nature  referable  to  som>  si^i  li  agree- 
ment as  that  alleged,"  and  not  to  the  old  tenancy, 
and  oomequenflf  that  pnrol  etidenoe  of  wlmt  fhst 
agreement  wft«  nmy  b«  given. 

[Tbe  action  was  subsequently  oompruuiised.] 

Bolidtoni  for  tiie  plaintiff,  Nkholttm,  Qruhamt  <ft 

Oraham. 

Solicitoce  for  the  defendants,  i^oyce  <ft  8oUf  ior 
Ridley  <6  COkmcdlor,  Dertford. 


Jan.  26. 


Q.  E.  Div.  I 
(Lawmnce  and  Cbauuell,  JJ.)  j 

GosDOV  V.  GAinr.  (a.) 

Local  government  —  Lig?iiiti(j-u}>  iiini  for  liii/dti — 
"Sunset" — Qreenfoich  mean  lime — Stuiuie»  iJJefini' 
Uon  of  Time)  Act,  1880  (43  &  44  Vict.  c.  9),  «.  1— 
Locrd  O^vfmmeut  Ad,  1888  (51  <fe  52  Vict.  c.  41),  a.  85. 

By  section  85  of  the  Local  Government  Act,  1888, 
bicycles  and  otherlaimilar  maehittet  are  required  to  carry 
a  light "  during  the  period  betweem  me  hour  q/Ver  suasef 
and  one  hour  before  eumiee." 

By  std'c'H  1  vfthv.  StntuUs  {Definition  uf  Tint)  Act, 
1880,  ii^luittier  any  cjc^resiiun  of  time  Oixura  in  any  Act 
of  Parliament,  deed,  or  other  legal  instrument,  the  time 
r^erred  to  thallt  wUeea  it  ie  othermee  epeeifioally  etatedt 
be  JMd  la  Ike  eaae  thmt  BrHai»  to  ie  Oreenwivh 
mectn  {tins. 


(a.}  Beported  by  Erskinf.  Ksn>,  Baq.,  Banister- 

at-T<aw. 


Digitized  by  Goc 


270 


THE  WEEKLY  HEPOfiTEE.      ti*b.«,u».j     VoL  XLHL 


HisH  OouBX.  OosDor «,  Gijnr.— ai  MiMV.  Besb  Omibx. 


H*ld,  thtit  "  one  hour  after  MMMef"  too*  not  an  e»- 
presiion  of  time  within  the  metmimg  of  the  Ad  of  1880, 
and  there/ore  that  liqhting-up  Hme,  wUMn  the  meaning 

of  section  85  of  the  Local  Oorcrument]  Ad,  1888,  wot  to 
be  rrchowd  from  the  time  of  auntet  in  the  particular 
I'jcalil;/  in  irhieh  the  alleged  cfftiu$  tff  tiding  vtUhoul  a 

light  had  h>eii  rommiUal. 

Ca«e  stated  by  juatices  fov  the  dty  of  Bristol. 

The  question  for  the  dedsion  of  the  court  was 
whether  the  ponod  hetwaen  one  boor  after  son  set  and 
one  hoor  befera  imiriM,  during  wUoih  lighti  are 

reqnlrf>d  hy  9f*otio:i  of  the  Local  OoTermnent  Act, 
1888,  tu  be  earned  ou  bicycles  and  other  similar 
machines,  should  be  reckonml  according  to  the  actual 
time  of  sauflet  in  the  locality  at  aooording  to  the 
times  of  sonset  and  •onrise  at  Greenwioh. 

The  jostioea  held  that  the  period  most  be  reckoned 
according  to  the  times  of  suiiRat  and  sunrise  at 
Ori  t'nwidi,  hecauH  j  lljey  thought  it  would  he  an 
advantage  that  there  should  be  a  readily  aaoertained 
tfane  for  the  lightinf-up  of  bicyde  lampe.  They 
•oeordiiigil^  oomrioted  the  »;p|MUuit|  who  on  the 
oooMlon  of  th«  dQfiiad  offinu»  on  19th  of  August, 
1898,  was  riding  a  bioyde  in  Bristol  without  a  li^'tit  at 
8.1u  p.m.,  which  was  lees  than  one  hour  after  sunset 
at  Bristol,  but  more  than  Ml  hoot  aftar  miMt  at 
Greenwich  on  that  date. 

Macmorran,  Q.C,  and  Alexattder  Gltu,  for  the 
appellant. — "Sunset"  is  not  aa  expression  of  time 
within  the  meaning  of  the  Statutes  (Definition  of 
Time)  Act,  1880,  ana  tiiaiefnre  tiii^  Act  ooea  not  apply. 
If  the  justices  were  righf  in  hclriiiig  that  the  Act  of 
1880  did  apply,  then  we  my  tha*  liie^decision  of  the 
ju8tic*>8  must  be  set  asid.  us  being  tin  workable  and 
absurd.  The  statute  directs  that  "  whenever  any  ex- 
pression of  time  occurs  in  any  Act  of  Parliament  the 
time  leleixad  to  shall,  nnlew  it  is  otherwise  spedfioally 
atated,  be  held,  in  the  case  of  Great  Britain,  to  be 
Greenwich  mean  time,"  In  the  present  case  "  one 
hour  ntUa  Greenwich  mean  time  "  means,  if  it  means 
anything  at  all,  o'clock  all  the  year  round.  8up- 
poinng  there  was  a  difiarenoe  between  the  kcaL  time 
of  raiaet  when  the  alleged  eflbnoe  waa  ootnnitted 
and  sunset  at  Greenwich  of  an  hour  in  smnmer,  then 
a  cyclist  might  be  required  to  light  up  an  hour  before 
the  sun  sank  1)elow  the  horixon,  and  in  winter,  in 
some  cases,  hi*  would  not  be  compelled  to  light  m  till 
an  hour  after  it  had  sunk  bdow  the  honsmi.  ^ere 

no  difficulty  in  fixing  the  time  of  sim^ft  nt  any 
given  localiw  in  Ecgland  by  reference  to  the  book  of 
the  Qyeliat  Touring  Club. 

The  respondent  did  not  appear. 

LtAWKAitCB,  J. — I  am  not  soipnaed  that  uo  one 
appears  to  argue  for  the  reepoad«nt»  for  the  dedsion 
of  the  jostioea  ii  doad^  wzongw  Oka  oonviction  mtut 
be  quMhed,  and  as  St  appeara  that  the  respondent  set 

the  Uw  in  motion  wiUi  the  object  of  getting  the 
question  dedded,  he  must  pay  the  costs  of  the  appeaL 

CsAimLL,  ft'—X  oononi* 

Bolidtors,  Darley  <t  CtmlerhMd,  lor  OUmoTt, 
ifauwr,  ds  Lloydf  Bristol* 


IN  BANSBUPI07. 

Q.  B.  Dir.  1  «  T 

(Wright.  J.))  D«».«J  Jan.2S. 

In  re  Masok. 
Ex  parte  Bora  v.  Craig,  (u.) 

BanJeruptejf— Proof—  Piartnerehip^Lmm  ^  money  at 

(a.)  Biportad  by  P.  M.  Fbahcki,  Biq.,  Bairislar> 
at>Law. 


rate  of  interett  varying  with  profit*  of  hminM— 
PaHner$hip  Ad^  1890  (A3  ft  M  Viet,  c  39),  ml  2 
(3)  (d).  3. 

In  1893  a  creditor  advanced  variom  sums  of  mdnqr 
toa^firm  of  Bryant  Muon  under  an  ^pnemeiU  it  ttk 
a  sAor*  of  profile  in  lien  «f  tnHsrssf.   In  1806  the  firm 

'fissolved  partnership,  and  Maton  tvik  avtr  the  hiainfu 
anJ  Hahilitiet,  entering  into  a  fresh  agntment  with  the 
creditor  to  pay  five  per  cent.  itUerut  wi  thf  nvwy 
advanced,  Maton  becnme  bankru^  in  I6i)6,  and  t»t 
creditor  proved  for  ^intMe^nd9aneed. 

Iltld,  that  the  monei/  mmt  he  considered  to  have  httu 
admiiced  under  the  agreemod  of  1893,  and  not  undtr 
that  0/1895,  and  that  the  proof  could  nvi  hr  admitted 
until  all  the  other  crediton  ihouid  have  been  paid  in  fuU, 

Appeal  by  a  creditor  from  the  rejection  of  »  proof 
for  money  Ii  nt. 

The  first  advance  made  by  Mrs.  Bmg,  the  i%pp-  Iknu 
was  made  to  the  firm  of  Mason  &  Bryan  undtr  tli>: 
terms  of  an  agreement  dated  the  2Bid  of  Ootobsr, 
1894,  whneby  she  agreed  to  provide  £000  on  the  SM 
of  January,  1894,  and  further  capital  not  exceediog 
£1,000  on  the2l8tof  July,  1894,  and  it  was  further 
agreed  that  she  was  to  recdve  a  tnm  equal  to  on«< 
third  of  the  pTofitaol  tho  bnainesi  in  lien  of  intewL 
The  nMrtnendiip  betwesn  Haaon  ft  Bryan  was  dis- 
solvea  by  a  deed  dated  the  Ist  of  June,  1893,  wh'^r-^- 
Mason  took  otot  tibe  business  and  agreed  to  pay  mi- 
satisfy  all  moneys  owiag  by  the  firm  to  Mrs.  Bing. 
Upon  the  1st  of  August,  189A,  a  further  agreemeot 
was  entered  into  between  Mason  and  Mrs.  Bing;, 
which  redted  that  Mrs.  Bing,  in  addition  to  the 
£1,600  agreed  to  be  advanced  under  the  deed  of  1893, 
had  at  the  date  of  tl>     lissolution  of  partnenhip  j 
advanced  to  the  firm  a  further  sum  of  £2,307  lis.  2d.| 
and  had  since  that  date  adfaooed  £1,120  to  Mssoo. 
By  the  same  deed  Masoa  agreed  to  rspay  to 
mn.  Bing  the  snm  of  £1,000  on  the  31st  el  i 
December,  1902,  and  in  lieu  of  interest  th<?reoB 
one  moiety  of  the  profits  of  the  business.  Hi* 
ftirther  agi^ed  to  pay  her  the  sum  of  £1,000  (part  of  ; 
the  said  sum  of  £2,307  14a.  3d.)  by  the  SIst  of 
Dooenber,  1805,  a  farther  earn  of  £1.000  by  the  30tii 
of  April,  1890,  and  thn  rn?ir!:ir>  of  the  said  sum  of 
£2,307  Hs  2d.  and  thu  bum  of  £1.120  and  all  further 
advwices  by  the  30th  of  April.  1S97,  ''and  until  the 
said  piindpal  sums  (other  than  the  said  sum  of 
£1,600)  shall  be  repaid  will  pay  to  her  intereit 
thereon  or  on  so  muon  thereof  reirpoctively  as  shall  bl 
owing  at  the  rate  of  £o  per  cent,  per  annum  '* 

Mason  Li  raiae  bankrupt  in  1S9S,  an<l  ^fr-.  'Bit. 5 
proved  in  the  bankruptcy  for  the  whole  of  the  mooeyt 
:  advanced  by  her,  whereupon  the  trastee  rejeoted  Msr 
proof  upon  the  ground  that  the  proof  was  in  raipsit 
of  a  loan  of  money  to  a  bosinsss  at  a  rate  of  inlReit 
varying  with  the  profits,  within  section  2  (3)  [d]  and 
section  3  of  the  Partnership  Aot,  1890,  which  «na€ti 
that  where  money  has  been  advanced  to  a  ^xnon 
sngagBd  in  basinsss  on  a  oontiaot  with  that  penon 
ttttlue  lender  shall  rooslvie  a  rate  of  intoreet  varying 
with  the  profits,  then  in  the  event  rf  h  t  ^  ^^.erson  being 
adjudged  a  bankrupt  the  lender  shill  not  be  entitled 
to  recover  anything  in  respect  of  the  loan  QOAil  all  ths 
other  creditors  have  been  satisfied. 

Wn.  Bbg  appealed. 

TlThtrt  lite!.  Q.C,  and  Hansdl,  for  the  appellant— 
The  trustee  is  only  justified  in  thus  rejec^g  a  proof 
when  the  oase  comes  within  the  words  of  tts 
Partnership  Act,  1890 :  "  In  the  event  of  any  penon 
to  whom  money  has  been  advanced  by  way  of  loan 
upon  such  a  contract  .  .  .  being  adjuJ^'-  I  I  ruiknipl." 
u  this  cose  the  "person"  to  whom  the  money  w»i  ^ 
advanced  has  not  become  banlcn^;  flie  money  wss 
I  originally  isat  to  J^Tan  and  Mason,  and  Bixia  has  I 
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not  become  bankrupt.  On  the  Ist  of  Auguut,  1895, 
there  was  a  new  lendinff  to  Mason,  uader  au  a^zw- 
ment  whereby  only  £1,000  was  left  at  a  rate  of 
iDiaiMt  ▼ar>'uaig  with  pcofiti,  and  wiMnbv  it  wai 
agiMd  to  pay  6  per  Mnt.  anoB  flM  xwoiiiiiaar.  The 
proof  should  thflnfON  be  •ODillad  m  to  all  baitiie 
£1,600. 

Dbkm$,  Q.O.,  and  P.  T.BtatkwtiRt  for  tiw  4nnt«e.~ 

He  court  must  look  at  thet«nus  upon  which  the  Iohu 
W8i  onpnaily  made.  Ex  parte  Ta>(l4w,  In  f  fJraf^'H, 
28  W.  E.  205,  12  Cb.  D.  366.  It  makes  n  anY-  i  .  ni 
that  one  member  of  the  original  firm  baa  retired,  the 
«olc  repremitalive  o<  the  flm  hai  nour  been  edjodged 
bankmpt. 

Bnd,  Q.C.,  in  reply,  cited  Ex  f^irte  Nottingham,  In 
r-  Tufd-  Nottingham.  .i5  W.  E.  567,  19  Q.  B.  D.  88. 

WjuaHTt  J.— In  this  case  it  seems  to  me  that  the 
OOotract  of  the  Ist  of  Augoat,  189u,  is  not  the 
k^ntract  under  which  the  money  in  q  irsfi on  was 
adTftnoed  bocaust^  it  recognizes  that  money  aa  pre- 
viously advanced.  The  contract  of  the  1st  of  June, 
1^,  does  not  a£[ect  the  question  beoause  it  does  not 
mntini  the  terms  under  whidh  the  money  was 
■dmoed,  it  only  enbatitntee  one  partow  for  two,  and 
ft  does  not  amoimt  to  a  fresh  lending.  We  must 
tien'for.-  hack  to  the  contract  of  Octnlj-  r,  isn;^ 
md  I  think  that  the  true  inference  from  uil  the 
dreomstHnces  of  the  case  is  that  when  Mrs.  Bing 
•dranoed  the  £2,:mo  she  did  it  on  the  same  basis  on 
irinch  she  had  advanced  the  £1,600.  Therefore 
Motioa  3  of  the  fartnecahip  Act,  1890.  applies.  The 
cenlnet  of  the  1st  of  Angost,  1895.  ettend  ^  tents 
of  the  lending,  but  not  so  as  to  have  eilj  l^gat  aSM : 
8*«  fx j.arU  Taylor,  In  re  Orason. 

Mr.  Heed's  point  on  section  3  of  the  Partnershi]) 
Act  was  very  ingenious,  bat  I  do  not  think  that  my 
dedsioo  onght  to  be  affeofeed  bf  it;  flie  numey  was 
kat  to  a  ma«  and  the  person  who  reprwento  the 
frm  hee  lieen  adjudged  bankm^  wbleh  leena  to  ne 
to  bring  this  oaae  witfato  the  aeotiOB. 

Appeal  ditmitsfrl. 

Solicitors  for  the  appellant,  Itubhina,  Jliilimj,  A  Co. 
Muiior  for     faipoadmt,  &  jlTycrs. 


Prob.  Uiv.  4:  Adm.  Dir.  i  i  ^ 

Prabela.  | 

BncKB.  V.  Spiom.  (a.) 

Ftobaie — Practice — Cott» — Proof  in  lolemn  /arm- 
Notice  by  defendant*  to  erv9»-examiu«  only — R.  S.  C, 
ord.  21,  r,  18. 

The  court  at  tht  htaring  of  a  pnbaU  $uii  being  of 
tfktkm  thai  the  dtftttdant9—who  ttfifl 

and  '■c-Iiril,  and  had  gioen  notice  undrr  ord.  21,  r.  IS, 
that  thty  Tixtrtlii  ins{§ted  on  the  tail  I  hnni/  jii<ivr<l  in 
mlemn  f"rin  c/  lau\  awl  Uiat  mdy  iiUtndrd 

avit-t3Bamtne  tht  voiiae-MtM  ftrudueed  in  support  of  the 
wiU — had  no  reasonable  ground  fur  opposing  the  will, 
nmimned  the  defendants  to  pajf  the  costs  of  tht pkUfUifft 
wko  wtre  propounding  lAs  ilociNiMNff. 

Hearing  before  the  court  itself  of  a  probate  action 
in  which  the  plaintiff,  Mary  Jane  Bpioer,  widow  of 
Aederiok  Qpieer,  aa  aseoutrix,  and  Frederick  John 
8toar,  aa  eseeotor,  piopoimded  the  will  and  oodioil  of 
IMiriak  Spieer,  deoeued.  Trinity  Honse  pflot. 

Ae  defendants  were  three  daughters  of  the  testator 
ly  a  former  marriage,  and  with  their  defence  gave 

(a.)  Beported  by  J.  Gkhabs  Ijlisq,  Esq.,  Bar- 
>j|feer*at-Law. 


notice  (before  the  15th  of  August,  189S)  under  the 
old  ord.  21,  r.  18,  that  they  merely  insisted  on  the 
will  btiing  proved  in  loleani  loan  of  law  and  that 
they  only  intended  to  oMMS-eauaune  the  witaeeiee 
prodnoed  in  support  of  it. 

The  attesting  witnesses  wera  eaUed,  and  after  they 
had  been  examined  and  cross-exajtiined,  the  oross- 
examiimtion  eliciting  nothiu"  to  throw  a  doubt  on  the 
will,  the  court  held  the  wul  to  be  duly  executed. 
The  queatioD  of  eoeti  wee  tiieD  aiigoed. 

Barnard,  for  the  plalntifFH,  asked  _for  costs  under 
ord.  21,  r.  18.  The  defendants  applied  for  a 
common  jury,  stating  there  would  be  a  plea  of  undue 
influence,  but  withdrew  the  appUoation.  The 
plaintiffs'  soUeitoie  wrote  to  the  defendaataP  soUdtors 
asking  them  to  withdraw  their  defence,  and  gi%*ing 
them  notice  that  if  they  did  not  the  plaintiffs  would 
apply  for  costs.  They  have  had  plent}- uf  time  Hmoa 
the  lath  of  August,  when  the  new  rule  came  into 
operation,  to  do  so,  but  they  have  refrained  from 
doiBg  so,  thus  putting  the  plaintiflBi  to  the  expense 
of  proving  the  will  in  edemn  fbrn,  and  they  onght 
to  pay  the  costs. 

liayford,  for  tho  defendants. — The  defendants  gave 
the  notice  under  the  old  rule  when  it  was  in  tooe^ 
and  ought  therefore  to  be  protected  by  it.  There  was 
nothing  to  draw  thcb  attention  to  thenevrola;  it 
was  not  pnUioly  otranktad  nntil  after  it  oame  toto 
force. 

Jeune,  p.— In  this  case  I  have  to  deal  with  the 
new  role,  ord.  21,  r.  18,  which  saye  that "  In  ncobato 
eotiona  the  par^  opi^osing  a  will  may,  wrai  Us 

deft'tice.  give  notice  to  the  party  eet'in:^  up  the  will 
that  ho  merely  inwBts  on  tho  will  Uing  proved  in 
solemn   form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  tho 
will,  and  he  shall  thereupon  be  at  liber^  to  do  to." 
The  following  words  are  new*  "  and  shall  not.  in  any 
event,  be  Uaole  to  pay  tiie  eoete  of  tiie  o^er  aide 
unless  the  jndpo  sball   be  of   opinion   that  there 
was     no     reasonable      round     for    opposing  tho 
will."      That  riile  effected  an  altoration  of  the 
old  practice  which,  as  provided  by  the  old  rule, 
was  thai  **  the  defendant  ahaU  be  eabjeot  to  the  sama 
liabilitiea  in  raepeet  of  eosta  ae  he  wonld  have  been 
under  ainiDar  eircamstaaoes,  aoooiding  to  tiie  praetioe 
of  tiie  Court  of  Probate,  before  the  principal  Act  came 
into  operation,"  the  praction  of  the  Court  of  Probate 
was  that  tho  pat  ty  gr.  ing  such  notice  was  nut  Imble 
for  costs.    1  confess  I  utjv«»r  could  nee  the  reason  of 
the  mle.    I  suppose  its  origin  was  historic.    I  have 
been  nnaUe  to  see  why  a  party  should  not  make  up 
his  mind  one  way  or  toe  other,  and  either  admit  or 
dispute  a  will  rather  than  ba  allowed  to  join  in  a 
skirmish  at  no  risk  of  paying  costs  bnt  at  the  expense 
of  the  estate.    The  question  und-'r  tlie  now  rule  is 
whether  I  am  of  opinion  that  there  was  reaauuable 
ground  for  opposing  the  will.    It  has  been  said  the 
defendants'  solicitors  did  not  know  of  the  alteration 
of  the  nde,  bat  when  they  did  know  of  it  they  could 
have  withdrawn  and  might  then  have  had  a  good 
ground  for  asking  for  costs  up  to  then.    I  am  clearly 
of  upiuiou  that  there  was  no  reasonable  ground  for 
opposing  the  will.     The  ueiw  rulo  was  intended  to 
prevent  people  opposing  wills  where  they  have  no 
case,  therefore  the  defendante  most  pay  the  ooete  of 
the  plaiotiffik 

Solicitor  for  the  plaint  ifTs,  Q.  F.  Gray. 

Solicitors  for  the  defendants,  iSAati^  rrsBtetfsn,  ifc 
Kirkman,  for  MUehi^  A  MofoHneif,  OraveaandL 
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Ba.  Oo.      Ik  9BS  0<K>Dt  or  Bbazhb.— Dowmo  «.  Dowuirab— ftMsisr  v.  Quanxt,      Ha.  dr. 


Nor.  7. 


Prob.  Div.  ic  Adm.  Div.  \ 
PiolMta.  ] 

/«  the  Chodt  of  BbaztZR.  (a.) 

FnbaU  —  fKO/  —  O^^OeralMit  —  Wordt  MiiunUd, 
^*appttrmt**—WilU  Att  (l  Viet.  e.  36),  «.  26. 

.1  holotjntph  vfill  oriqitialhi  contained  titm  devitet 
and  gifi  of  a  legacy  to  the  te$kUor'$  ton  "  Daniel."  The 
tutim  had  been  dilUeraUd  in  all  three  placet,  but  Vfhen 
there  was  nothing  to  show,  and  the  testator  had  written  in 
the  names  of  Daniel  in  one,  and  of  anotfter  son  Thomas 
171  tioo  ('ther  placen. 

The  court,  on  the  evidence  of  an  expert  that,  with  the  [ 
uid  fff  a  magnifying  glass,  he  conld  read  the  original 
name  Daiad  in  ail  three  })bue$t  m  moliM  coaae$it 
ail  portiet  inttentUd,  granted  admimetrvHen  wHh  the 
mill  annexed,  vnth  the  uriytnal  utord  Daniel  "  unhsti- 
tuted  in  all  three  places,  on  the  ground  that  the  original 
loords  were  "  apparent "  vUhiik  th*  meming  i>f  McMm 
26  afVif  Wills  Ad. 

Moticm  on  belmlf  of  Daniel  Braieier  for  admiaUtn- 
tion  to  the  estate  of  his  father,  Thomas  Brazier,  who 
died  the  0th  of  January,  1897,  with  a  will  of  1874  a 
oodioil  of  1881  and  a  will  of  I88i,  annexed,  wiUi  a 
substituted  HAM  in  th*  kttar  fo«  auiM  wiittan  ovnr 
oiasures. 

nie  will  of  1884  was  a  bologxij|phwill  containing  no 
rerooatory  clause,  and  did  not  diqpoM  of  the  whtue  of 
the  property,  but  it  oootained  a  cUnse  in  respeot  of 

which  the  difficulty  had  amen.  By  the  clause  in 
question  the  testator  bequeaUied  a  cottage  to  "  my 
son  Daniel  Brazier,"  another  oottace  to  "  my  son 
Thomas  Btmaiac"  and  £300  "  aato  ThpmM  Btaiiar." 
An  Mcpait  in  hNidwrUnig,  T.  H.  Ohirrui,  on  afflidATit, 
deposed  that  he  had  examined  the  will  with  a 
magnifying  glass,  that  the  three  above-mentioned 
Christian  names  were  written  over  erasures  and  that 
in  each  case  the  name  originally  written  was  DanieL 
The  sunriving  attesting  witness  was  unable  to  ny 
whether  the  alterations  were  made  before  the  execn- 
tion  of  the  will.  The  applioatioQ  was  made  with  the 
oonsent  of  partiM  intsMted. 

J^estley,  in  support  of  the  applio&tion . — As  the  name 
Daniel  is  visible  to  an  expert,  as  deposed  by  him,  it  is 
"  appar(*nt"  within  the  nicmiiuL,'  of  section  28  of  the 
Wills  Act,  and  the  court  ought  to  grant  administca- 
iion  with  the  oblitamtad  wwd  Dttdtl  in  all  time 
places  restored. 

Bajinks,  J.,  considered  the  evidflBoa  sufficient,  and 
mditilw  ocdor. 

Motion  allowed. 

SdUdlon,  Gibson,  fPaMon,  4k  BUborough,  for  B.  F. 
Batkmood,  Bridgsnortii. 


DlTorce.  J 

DOWLINQ  V.  DOWUNO.  (a.) 

Divorce^ Wife's  suit^Separaiion  deed  not  pUaded — 
Crueltg  before  separatimi  deed—Oovenant  not  to  ene~- 
Undefended  suit. 

The  court  granted  a  wife  a  decree  for  dittoitAitm  of 
th»  nmrituie  on  the  ground  of  her  husbaneCt  enuitff  «M 
adulftfSf,  th€  «nM%  being  i^/bra  tho  dut$  t/ » t^ftlnlkn 

(a.)  Bn^atUd  bgrJ.  Obrabd  Laivq,  Bi^,  Boniitar- 

at-  Law. 


deed,  notwithstanding  a  covenant  in  the  deed  ffemiia§ 
that  no  proeeedinge  ehould  be  taken  in  reaped  of  mh 
mixondttd,  on  1^  gnmnd  lAot  the  deed  had  not  bm 

plmdtd. 

Hewing  of  an  undefended  suit  by  Elizabeth  Ifaij 
Dowling  for  dissolutian  of  marriage  on  the  grooadtt 
her  husband's  cruelty  and  adultery. 

The  parties  wore  married  in  1S70  and  in  1897  th«y 
separated  on  tlir  terms  o(  a  deed  which  provided  that 
no  proceedings  should  be  taken  by  either  party  in 
respect  of  any  miiMMulaot  prior  to  the  date  of  th« 
deed,  bafc  that  tha  oovonaato  of  the  dead  should  b« 
void  if  llio  mairiane  wm  diaiolved  or  the  partiM 
judicially  separated  by  reason  of  any  subseqasat 
misconduct.  Cruelty  prior,  and  adultery  subseqoeot 
to  the  deed  were  proved.  The  husband  did  aot  ict 
up  the  deed,  and  djd  not  defend  the  suit. 

Barnanl,  for  the  petitioner. — ^The  covenants  ia  Xha 
deed  of  hi^)  i.ration  are  different  from  those  in  Roit  r. 
Roee,  30  W.  li.  736. 7  P.  D.  before  Sir  J.  Hummo. 
and  31  W.  S.  573,  6  P.  B.  96,  in  tte  Court  of  Appeal 

Moreover,  the  respondent  has  not  pleaded  the  d«ed, 
and  therefore  the  court  should  follow  tbo  case  of  Tnit< 
V.  7Vfj',  35  W,  E.  fi72,  VI  P.  D.  1'2S,  and  &s«uair 
that  the  respondeat  knew  that  he  could  not  soocmi- 
(olly  dow. 

E  vRXES,  T.,  KTuntod  the  ^Iruri^r  nisi,  distingaishing 
the  oase  from  liim  v.  Rose  on  the  groond  that  tht 
dood  had  not  bown  Tiltwdafl 

Decree  nisi, 

SoliQitanb  Laglen,  Sane,  4  Lendon, 


Piob.  DiT.  d;  Ada.  DiT.  \  .  .  «  laaa 

Dime.         /  ^  8,  IM. 

Stavut  v.  STAnxT.  (a.) 

Divorce — Dissolutinn  of  marriage  on  wife's  ptVt'.:h  — 
Maintenance  of  wife  and  children — Payment  of  ai/>iiif 
sum  un'thout  settlement — M'llrimonial  Causes  Act,  V^'i' 
(20  ±  21  Viet,  c  85).  s.  32— ifa(r»iiioiiMi<  Cornea  A<t, 
1850  (22  dt  83  Vkt.  e.  61). «.  4. 

Upon  a  diisolu  tion  of  marriage  at  the  suit  of  the  wtft, 
where  the  husband  disappeared,  and  the  only  ataet  ossti* 
able  was  a  sum  of  money  standing  in  kie  iMinw  in  a  aaft 
in  the  Chancery  Division,  the  wi/e  being  entirely  witlMsi 
meant,  the  court,  on  a  petition,  ordered  the  b'jlance  (aiofil 
£200),  after  payment  of  cfsts,  (<>  hr  i>aii  to  the  tn/* 
{withuut  any  settlement)  for  tite  benefit  of  hcTielf  aU 
children. 

Morris  V.  Mollis,  31 L,  «r.  P,^M,U,  10  W.  &.  Jki. 
Dig.  24.  fitHewed. 

Motion  to  cooflm  tto  registrar's  report  oo  s 
potilion  bT  Mamvsfe  Aaae  Staolnr  Against  bm 
mniur  kosbsind  lor  adatenaoaa  of  hersdf  sad 

children.   The  marriage  was  dissolved  on  the  ^aoni 
of  the  husband's  cruelty  and  adultery,  and  tht 
husband  disappeared  about  ei^t  years  ago,  ta' 
with  him  all  the  moosf'  Iw  poMHwed.    In  15M 
hosbond.  by  tiie  deatih  <n  Ids  motiMr,  bsonn 
to  a  mm  of  £'V20  now  in  court  stao^nf  tolris 
in  a  suit  in  lIib  Chancery  Division. 

This  petition  was  then  preseut^id  and  the  registru'lj 
report  recommended  that  after  paymaot  of  u>e  oot 
to  the  petitioner's  solidton,  fho  fmliwrft  aboold 
paid  to  the  mother  without  any  settlement  for  tki 
maintenance  of  herself  and  children,  she  being  vitk 
out  means  and  supported  by  relations. 


(«,) 


by  J.  Obra&d  Laoio,  Bm|.,  Btt- 
zister-st-lAW. 
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CA.*  TiLUHO  (Ld.)  v.  Bltthi. — Whttb  v.  Hkadijino's  Patxkt  Electric  Rtoraor  Battery  Co.  C.  A. 


L$Ba$,  in  snpport  of  the  motion. — After  payment 
wfioitors'  coeta  there  will  be  a  sum  of  about 

£.•00.  It  wotild  not  be  for  the  bon^-fit  of  the  children 
to  settle  this,  as  the  amount  is  so  small.  The  coDrt 
hi*  f)Ower  under  the  Matrimonijil  CJlus^:^  Aut.  1"^  ^!', 
s.  4.  to  make  any  order  it  likes  for  the  mauiteuauce 
of  the  children.  In  Morris  Morrit,  31  L.  J.  P.  ft 
M.  83. 10  W.  £.  DtY.  Die.  jM,  the  court  made  an  order 
and«r  the  Matrimonial  OavMe  Act,  18d7,  8.  32.  for 
th«  payment  by  the  h  nsb :md  to  tlM  wil*  ol  ft  lamp 
nm  lor  her  mainteuanoe. 

BuDras,  J. — tidnk  that  od  the  rathoilty  <nted  I 

can  ud  I  do  make  the  order  asked  for,  for  pay  tuf  T-t  of 
the  oMta  to  the  petiitiosier's  eolicitors,  and  the  balance 
to  be  paid  to  the  pdUliaiiur  fn  tlw  iMMfit  of  famMlf 

tod  children. 

Solicitors,  Marty  n  0;  Mar  tun,  for  iMgh  A:  HorUy, 


Kb.  14. 


CTiMfl  el  Appeal. 

From  Q.  B.  Bit.  « 
(A.  L.  Smith  and  Collins,  L.JJ.)  j 

Tnxnro  (Lootbd)  v.  Blttbs.  (a.) 

ftadiai—Receivtr — EquitdbU  taeeeuiion—Summont  for 
^fouiimA  meiiwr— PwKmol  orgfw  Orrf.  67, 
rr.  4,  6. 

n'Am  iht  defendant  hoB  not  tnitred  an  appearance 
to  U«  writ  in  the  aeUon,  a  wmmmt  for  the  appointment 
of  a  rteehtr  eemnat  he  tened  mpen  him  by  filing  it  at 

ihi  Ctntral  OJ^e  under  orJ.  GT,  r.  4,  hut  must  he  servfd 
ffrtomUy,  or  art  order  obtain' d  fur  aubsttttUed  service. 

Appeal  from  Ridley,  J. ,  at  chambers. 
The  plaintiffs  recoTert'T  jii'lrrmriit  iipiiiiiHt  the  de- 
ieodsnt  upon  default  of  appearance  lur  &  sum  of 
money,  aad  applied  ex  parte  W  the  judge  at  chambers 
for  the  appamkBMnk  of  •  fMiifW,  Ig^  my  of  equitable 
aKctfan,  of  ih«  MmSaaHfU  tmmaaaxjiaim^  in 
certain  property.  The  jadge»  bowmr^  fiAlMd  to 
□take  the  older  ex  parte. 

The  plftint4ffi;  accordingly  took  out  a  summons  for 
tbe  •Bpcintmflot  of  a  rMMBTvr,  and  lerred  it  by  filing 
ft  at  flw  Oent]«l  QAoe  in  ■ooordaaoe  with  ord.  67, 
r.  4,  and  upon  the  8ummou<!  coniing  on  for  hearing 
ihf;  defendant  did  not  app«ar.  itidley,  J.,  luade  the 
I  l<-r  aakr-d  for.  but  upon  tiie  order  being  taken  to  the 
^hil  Office  the  officer  refused  to  draw  it  up  upon 
tfce  ground  that  the  suinmoiMluid  not  been  personally 
•oved.  The  plaintiffs  thereupon  applied  again  to 
ftdloy,  J. ,  at  chambers,  when  a  memorandum,  setting 
■at  t).i'  j^rHctici'  fit  the  Central  OIT'l'c  in  such  matters, 
WW  laid  before  him,  and  he  held  m  accordance  there- 
inth  that  the  summons  for  the  appointment  of  a  re- 
'  unit  be  uHtnd  jfenouaUjt  and  be  leioiiidad  his 


Jlorton  Smith,  for  the  plaintiffs. — The  defendant  not 
hami; entered  an  appearance  to  the  writ  in  the  action, 
rd.  y7,  r.  4,  provides  that  all  writs,  notices,  pload- 
iogt,  orders,  summonses,  warrants,  and  other  docu- 
iBRttt,  proceeding*,  and  written  communiuations  in 
Mpsfit  of  which  personal  service  is  not  requisite  may  be 
Mited  by  filing  them  with  the  proper  officer.  There 
Mtorule  re^iuiriut^  a  KuuiLuonH  for  the  appointment  of 
» r«<:«iver  to  bo  serred  personally.  Ord.  30,  r.  IfiA,  and 

(«.}  £eport«d  by  W.  P.  Babkx,  Bwiifter- 


following  rules  relate  to  the  appointment  of  ereoaiTer, 
and  there  is  nothing  in  them  requiring  personal 

service.  In  Dymotid  v.  Croff.  24  W.  R.  700.  3  Ch.  D. 
512,  at  p.  614,  a  notice  of  motion  for  judgment  where 
til-'  defendant  did  not  appear  was  held  to  bo  properly 
served  by  filing  it  with  the  proper  ofHcer  ;  and  in 
Evans  t.  Noton,  41  W.  B.  230,  [1893]  1  Cb.  2fi9,  it 
was  held  that  a  notice  of  motion  for  leave  to  issue  a 
writ  of  attachment  was  properly  served  by  filing  it  in 
the  same  way.  The  service  of  tbe  BHIITnffM  wai 
therefore  properly  effected. 

The  defeodeat  did  not  appear. 

A.  L.  SmTH,  L. J. — In  my  opinion  the  dadiiaii  of 
Ridl^,  J.f  was  light.  At  fint  the  eppUoatini  Iw 
tbe  eppointniettt  oc  e  raocnver  wee  made  ssb  parte,  bat 

the  learned  judge  very  properly  refused  to  make  an 
order  upon  suoh  an  apphoatiou.  Formerly  at  common 
law  chambers  an  order  for  a  receiver  was  obtained 
veiT  easily  upon  an  ex  parte  application.  It  was  then 
laid  down  in  this  court,  more  particularly  by  Lindley, 
L.J.  (see  Lura.^  v.  Itarris,  35  W.  B.  112.  18  Q.  B.  D. 
127,  and  In  re  Potts,  Ex  pnrU  Taylor,  41  W.  K.  337, 
[189.3]  1  Q.  B.  648),  \  such  an  ordi  r  ^^houLl  not  bo 
made  fs  jiarte,  except  in  a  case  of  emergency.  The 
moaning  of  that  is  that  an  order  appointing  a  reoaiver 
should  not  be  made  except  vpon  notue  to  the 
other  party,  so  as  to  give  bini  ilie  opportunity  of 
appearing  and  contestmg  it.  It  is  said  that  tho 
rufee  relating  to  reoeivers  do  not  require  personal 
service.  It  is,  however,  pointed  out  by  Collins,  L.J., 
that  Old.  67,  r.  6»  oontempletea  the  neoenitT  lor 
personal  service  in  cases  other  than  those  in  whuh  it 
is  gp'^citicnlly  r.-qaired  by  the  rules,  for  that  mle 
speaka  of  persomu  service  being  "  required  by  these 
rules  or  otherwise."  It  seems  to  me  that  this  is  one 
of  those  oases  in  which  personal  service  is  required. 
I  do  not  think  that  the  plaintiffs  will  have  muob 
difficulty  in  serving  the  defendant  because  they  know 
whore  he  lives,  but  if  they  are  unable  to  do  so,  thay 
can  then  apply  for  an  order  for  substituted 

Coujjf  s,  L.  J.— I  am  ol  tbe  Mme  opinion 

Appeal  dismitteti. 

Solictor  for  the  plaintifb,  H.  FoAett. 


Prom  Q.  B.  Div.  ) 
(A.  L.  Smith,  Chitty,  and  }  Feb.  7. 

ColIfaia,L.JJ.}  j 

WBxn  V,  Hbasukd's  Patent  Eleotuo  SfomAAa 
Batteby  Co.  (a.) 

County  etmi—Ooelt—JimiUei  adioor-JuigmeMl  under 

ordrr  14  for  part  of  claim — Jttdgment  in  fonnty  court 
for  residue — SoaU  of  costs — County  Cuurli  Act,  1SS8 
(Al  4  58  Vid.  c  48). «.  66. 

An  adion  tva"  commenced  in  the  High  Court  for  £73. 
On  (III  u})}>licatiun  under  order  14,  an  order  u>as  made,  by 
a  mtuter  gii'iug  the  plaintiff  leave  to  .h/</k  judginrnt  for 
£53,  and  giving  the  defendants  leave  to  defend  as  to  £20, 
and  direekag  Me  action  to  be  tried  in  a  county  court, 
Fn  the  cotm^f  eoart  the  piainUff  recovered  fudgimt/or 
£■20. 

llfld,  thai  the  jdaintiff,  having  rrr<ii;  red  In  the  action 
a  turn  exceeding  £50,  tmts  entitled  to  Jihlx  his  costs  taxed 
upon  scale  C. 

Keeble  v.  Bennett,  42  W.  Jt.  oSO,  [1894]  2  Q, 
329,  approved, 

Eiailey  v.  Watson  &  Co.,  [1808]  8  Q,  B,  870,  40 
W.  It.  Dig.  40,  vrtrruhd. 

(a.)  Beported  by  E.  G.  SucxsB,  Esq.,  Baniater- 
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AppeHl  from  the  judgment  of  a  Diviaional  Court 
(Lswranen  and  Cbannell,  JJ.)  m  W  apftMllnni tiw 
Weatmiiiiftter  Comity  Court. 

tte  action  was  conunenoed  in  the  High  Gottzt  to 
raoover  £73  8a.  od.  for  goods  sold  end  dcurettd.  On 
an  application  by  the  plaintiff  under  order  14,  the 
defeuditlJt8^'1Mf^  1  til  y  sirfd  to  setup  acount«r- 
olaim.  The  master  made  au  order  giving  the  plaintiff 
leave  to  eign  final  judgment  for  £M  8b.  3d.,  and 
fl^vtag  tb»  deleoduits  leaive  to  defend  ae  to  the 
ulaBoe  of  iEM,  and  direotfaw  the  aotton  to  1w  tried 
in  the  Westminster  County  Court  under  auction  65  of 
the  County  Courts  Act,  1888.  The  order  gave  no 
direotiooe  as  to  costs.  At  the  trial  in  the  county 
watt  judgment  waa  given  for  the  plaintiff  lor  £20 
<B ^eiann,  with  ooets,  and  for  tha  daiendanta  for 
iBlS  upon  the  counterclaim,  with  costs. 

The  question  was  whether  the  plaintiff's  costs  in 
respect  of  the  proceedings  subsequent  to  the  master's 
order  otight  to  be  taxed  upon  the  county  court 
aeale  A,  the  scale  applicable  where  the  sum  ieoo?aed 
ezoeede  £10  and  doeo  not  exoeed  £20,  or  upon  the 
oonnty  court  scale  <7,  the  aoale  applicable  where  the 

Burn  rrcoviTiil  ('x(i'<'ils  £'0.  Tlio  rfgistnir  of  the 
county  court  taxed  the  said  costs  upon  scale  A. 

The  county  court  judge  and  the  DiTinonal  Oourt, 
ioUowingthaoaae  of  Bailey  Wak<m4k  Cb.,  [18981 
9  a  bTsVo.  4«  W.  B.  Dig.  40.  afflimed  the  deoiHon 

of  the  registrar. 

The  plaintiff  appealed. 

Hantdl,  for  the  plaintiff. — The  plaintiff  has  re- 
oovHrad  over  £50  in  the  aotiou,  and  he  is  therefore 
entitled  to  have  his  ooets  subseqiient  to  the  master's 
cnJer  taxed  upon  scale  C.  The  case  is  governed  by 
XeeUe  v.  Bennm,  42  W.  R.  539,  [1894]  2  a  B.  329. 

Bldridgtt  for  tbedefendanti.— The  plaintiff'i  daim, 
eo  far  ae  r^;arde  £08  8a.  Sd.,  waa  finally  dispoaed  of 

by  the  judgmrnt  under  order  M.  The  only  jmrt  of 
the  action  wlui  1:  wi»a  remitted  to  the  county  court 
was  the  cIhuh  t<j  the  balance,  aud  in  the  county  court 
the  ^aintiff  only  reoorerad  £20.  He  ii  therafare  only 
antitlad  to  lime  hia  ooata  taxed  upon  loaia  A« 

A.  L.  Smith,  L.J. — The  county  oourt  judge  and 
the  iudgee  of  the  Divisional  Oourt  decided  this  case 
on  the  aasnmption  that  they  were  bound  bv  Bailetf  y. 
WaUriti  if  r  .  Tht»  action  was  oommencea  by  n.  writ 
indorsed  with  a  claim  for  £73  Bs.  3d.  The  plaintiff 
took  out  a  BunuBOna  under  order  14,  and  was  suooess- 
fal  np  to  tho  aoMnnt  of  £M  te.  3d.,  bat  aa  to  the 
reaidna  of  £20  lie  waa  nmoooaeefal,  and  tke  action 
was  remitt-^rf  tn  the  county  court  under  section  65 
of  the  County  Courts  Act.  In  the  county  court 
the  plaintiff  succeeded  in  obtaining  judgment  fur 
£20.  He  therefore  recovered  in  the  aetUm  £78  8a.  3d. 
I  am  clearly  of  opinion  tiiat,  wlian  the  ease  waa 
remitted  to  the  county  court,  the  action  was  not  cut 
into  two.  It  is  not  right  to  say  that  the  action  as  to 
£63  8s.  3d.  remained  a  High  Court  action,  and  as 
to  £20  became  a  oounty  court  action.  Section  66  of 
the  County  Ouurte  Act  says  that  "  where  in  any 
notion  of  oontraot  brought  in  the  High  Court  the 
daim  indorsed  on  the  writ  does  not  exceed  one 
hundred  pounds" — that  is  this  case— '-it  shall  bo 
lawful  for  either  party  ...  to  apply  to  a 
judge  of  the  High  Court  at  chambers  to  order 
inch  aotion"— not  a  part  of  the  action,  but  such 
ootion— "to  be  tried  m**  a  oonnty  court.  And 
thr  ?rrtion  proceeds  to  say  that  "thereupon  the 
plaiJiLiir  shall  lo<]ge  the  original  writ  and  the 
order  with  the  registrar"  of  the  county  court,  "  and 
the  aotiou  and  ail  prooeedinga  therein  thali  be 
triad  and  taken  In  aiuli  oooit  aa  if  the  aotion  had 
been  oiiginaUj  oommeneed  fhoein.**    It  ii 


therefore,  thai  tho  whole  actiou  goes  down  to 
county  court.  "  And  the  costs  of  the  parties  ta 
respect  of  proceedings  subeequcnt  to  the  ord«r  of  tb« 
judge  of  the  High  (S>urt  shall  be  allowed  aooording 
to  the  scale  of  costs  for  the  time  being  in  use  in  the 
county  oourt."  Here  the  plaintiff  ttcovwed  in  tbe 
action  £73  -*..].,  th.'  v.-hol>j  <>{  tin-  sum  indorsed  on 
the  writ.  Uo  ia  theretor«  eiiiilied  to  uavo  hia  costs 
taxed  npon  aoale  C,  the  scale  applicable  where  tlx 
aom  fioovered  ex<>«>(vd3  £dOi.  I  think  that  KtehU  r. 
IttomcNwas  rightiy  decided.  As  to  Bat2«y  v.  ITatwA 
d:  Co.,  1  cannot  see  any  diff>*r -ncf'  bt^t  w^^n  it  ict 
KeebU  V.  Beuaett,  and  I  think  that  it  canned  be 
suppottad* 

Chittt  and  CoLUVt,  LJJ«,  oonenned. 

Appeal  attmotd, 

SoUdtor  for  the  plaintiff,  T.  Q,  BuUtn, 
SoUeiton  for  the  dafcndanti,  Lmcait  A  Ward* 


Feb.  4. 


»  V 


From  Q.  B.  Div.  j 
(A.  Ii.  Smith,  Chitty,  1 
aiidCoUina,LJJ.]  j 

Fbui  v.  lLtBn>rar  ft  8<»r>.  (a.) 

Matter  and  serixtnt  —  Fmj<fi'i/';rs'  Uabt'littj — Accidental 
injurieti- — Amount  of  compenintioH — Avfrtufe  MweUy 
atriiiiii;*  —  ''  If  he  has  b^u  so  long  employtd  IfeHr- 
men's  CompeMai«on  AU,  1897  (60  <t  61  YicUu^), 
SeMtile  /,  1  (b). 

The  u-nrdi  "if  7i«  hm  hffn  so  t  f/i;  i/'J" 

SehetliUe  /.,  1  (b),  to  the  W&rkmeH'a  V(/mpcusaU*m  Act, 

1897.  vwan  "if  he  has  been  so  long  empto^td  by  tit 
$amf  employeft'  ani  not  "  i/  he  ha»  imm  aa  io>^ 
employed  in  the  same  grade  of  empUtytnenL** 

Ap{)eal  from  the  decision  of  the  judge  of  the  Bdtoe 
County  Court  in  an  arbitration  under  the  WochnMB's 
Compensation  Act,  1897. 

Till'  (1  lira  to  compensation  was  made  by  a  work- 
man who  at  the  time  of  the  accident  had  been  in  X'u 
employment  of  his  em^oyers  as  a  factonr  hand  for 
mure  thanthNeyeark  Fkkr  (o  the  9th  of  Septaakbsr, 

1898,  he  was  empSoyed  aa  a  KtOe-pMoer,  eKiiBg 
wagee  at  98,  6d.  a  week.  On  that  day  was 
promoted  to  be  a  side-piecer,  earuiug  v.Hg««  at 
13b.  8d.  a  week.  The  accident  hajipened  >■.><- 
the  28th  of  September.  The  question  waa  aa  to  th« 
amount  of  compensation  to  which  the  applicsut  wu 
entitled  nnder  the  WoiksMn's  Ooef^peneation  AeL 
1897. 

Hy  the  First  Schedule,  s.  1 ,  '  ThinMOUnt  of  com- 
peniiation  imder  this  Act  shall  be  .  .  .  (6)  wbm 
total  or  partial  incapacity  for  work  reaolta  from  the 
injury,  a  weakly  payoiant  dnring  the  inoapnoitjf  eft* 
the  second  week  not  exceeding  SO  per  oaiii.  of  hn 

averiige  wff'klv  KMi-niTij^s  inuring  thr- p'i?Tiou9  twelv* 
months,  if  he  ha<i  been  so  long  employed,  but  ii  noi, 
then  for  any  lees  period  during  which  be  haa  been  ia 
tbe  employment  of  the  same  eoiployar,  sanh  waairly 
paymeut  not  to  exoeed  one  poana.*' 

The  county  court  ju  l-  '  r;i!riilate<l  9s.  Oi.  a  week 
for  49  weeks  and  13s.  Sd.  a  wtt  ii  f.ir  three  Mre«k«,  »nl 
divided  the  total  by  52.  which  gave  an  average  w^klj 
earning  of  about  9s.  lOd.,  and  ha  made  ao  nwnrd  for 
a  weekly  payment  of  half  that  eam. 

The  workman  appealed. 

Clarht  Hall,  for  the  appallani.— The  qaeatioa  ia  as 
to  the  meaning  of  the  woMi  **if  he  luu  be«B  m  long 

(a.)  Reported  by  F.  O.  Bim»  left., 
•t^Lmr. 


Digitized  by  Goo^^Ic 


TiLXLm    iM««h4,i«t.]     THE  WEEKLY  REPOfiTER.  875 
Onnv  or  ArrmMi^         Pucb    KABnn  *  ficws.— Hoaiw  v.  DAvxwnr.         Oow  o»  ArauL. 


«|ikiftd**  in  Motion  1  of  th^  Firvt  Bohedole  to  the 
Aet  Tite  ooonty  court  judge  erroaeonalj  ooo- 
itnied  them  as  meuiiiig  mwely  "  if  he  has  been  lo 
beg  in  the  employm«ni  of  the  Mine  employer." 
Brought  to  be  oonrtraedaameeiuDK  "  if  he  liM  been 
nlWf  employed  in  the  same  kind  <R  ainpibmMat." 
Bm  the  appellant  entered  into  a  new  cind  of 
fluploymeot  three  weeks  bc-for*'  tin  .1  i!i^nt.  The 
cueoumec  within  th«  second  part  of  aub-section  [fi), 
•cd  the  appellant'!  average  weekly  eaminga  for  the 
tkM  «««ka  VM  ISi.  fid.  The  award  ought  to  have 
ten  ftv  ftmddlf  pajatMit  of  bdl  Oal  toB. 

l'*hnh,  fcrflM  iiM|pan(hnt«»  «w  ootoiilbd  «pon 

tougiie. 

A.  L.  SmTH,  L.jr.— I  think  that  tiie  appeal  moat 

le  di^iesed.  It  is  argued  for  the  appellaiit  that  the 
w&rdg  "if  he  has  been  so  long  employed  "  in  section 
I,  sub-section  (i),  of  the  First  Schedule  of  the  Work- 
BKn'i  Cknnpenaation  Act,  mean  "  if  he  has  been  so 
ioog  employed  in  the  wmo  grade  of  employment."  I 
do  Mt  think  that  ia  i%ht.  Sub-aeotion  (a)  saya  that, 
•hara  death  raidlls  hem  the  injury,  the  compmaation 
iitobe  a  sum  equal  to  the  worKman'e  eaniiuK^  in  the 
employment  of  the  same  employer  during  tlie  three 
y«srs  next  v  iiug  the  injury,  and  if  the  period  of 
bit  employment  by  the  said  employer  has  been  less 
tlitD  three  yeatl*  flMn  the  amount  of  hit  eaminga 
dwMgthethraoyMlahallbedeemedtobe  IMtimea 
Ui  aff«ng«  wwddy  eaminga  during  period  of  faia 
•etoal  employment  under  the  said  employ  or.  Then 
nib-tection  (h)  myn  that,  whero  totel  or  jitirlial 
iC'tapat  1 1 V  for  •v.-urk  r<',-<ultH  fro'in  th._'  iiijm-y,  t.ho 
compeasation  ia  to  be  a  weekly  payment  ' '  not 
cxoeading  50  per  cent,  of  hia  arerage  weekly 
tanhigi  daring  the  previoM  tvalve  Dontha,  if  he  haa 
Imb  to  long  employed  **— fba^  ia,  it  aaaiBI  to  me, 
bf  the  i<aut»'  rriij'luyvr  hiif  if  not,  than  for  any  less 
feriod  duritig  which  he  Las  LcL-u  ui  the  employment 
•f  the  eame  emplovLT.' '  It  will  Ix'  tiiat 
"  employment  of  the  aame  employer  "  ia  spoken  of  in 
nib-aectioD  {a)  and  in  the  aeoond  part  of  tub-aeotion 
(^).  and  I  am  of  Cfiman  tliat  tho  woxda  now  in 
lawiiuu  mmt  be  takan  to  he  vmA  In  the  aame  aanae, 
ud  most  be  construed  as  meaning  "  if  he  huA  been  ao 
loe^  emplnyed  by  the  same  employer,"  and  not  aa 
Ir:-:^rAii^  "  if  )ir  lum  br«  n  (O  lOOg  ODplOjad  ill  tfae 

VMite  grade  of  employment." 
fSaxm  and  Chnuira,  L.JJ.,  ooMMond. 

Solicitors  for  the  appellant,  Che^i^,  Broom f,  it 
'~iri^tkn,  for  Fitlding  <t  Ftmihaugh,  Bolton. 

Solkitora  for  the  teapondanlt,  Smud^ttt  Bm^  d 
Ck,  foe  Halt  A  fim,  Bnrjr. 


Prom  Q.  B.  Dif.  \ 
(SatlofHalabuiT,  L.O.,and    {  Jan.  24. 

A.I..8MithandCUlty,L.JJ.)  ) 

NOBTON  c.  DaVIBON.  (o.) 

ijmin/gaod*  •  OrtU  ouitr»d-~Fart  paymrnt—Agreemeni 
iftal  itlbr  aAewU  r«teAi  mm  premoiuhj  overjmid  Aim 
—Siatiaf^  0/  Fraud*,  s.  ll—SaJe  0/  Uooda  4M, 
(56  d-  57  Vtet.  c.  71),  <.  4,  aub-tedion  1. 

Where  one  of  fAe  fcms  0/  an  oraf  eonfracC  for  the  $aJe 
»f  fOid$ofa  greater  value  than  £10  wa$  that  the  teller 
aMU  rr<atn  tn  part  paymmt  a  turn  which  the  buyer 

had  !ry  iumt  mifUike  prtinously  overpaid  hitn, 

Btld,  thai  there  had  been  uo  part  paymrnt  anfficiaU  to 

Reported  by  F.  G.  BCOKER,  £aq.,  Barrist«r- 

at'Law. 


1888. 

Walhar  «.  Vmm^,  16  If.  S  W.  902,  fiHtowmU 

Appeal  from  the  Judgment  of  i  Divi^inii  il  Court 
(Wright  and  Bailing,  JJ.)  in  an  appeal  iruui  a  county 

court . 

The  action  was  brought  to  reoover  the  prioe  ol 
twelve  stationery  cabineta  wUoh  hy  an  cni.  MatriMt 
the  plaintiff  had  agnad  to  nannlMtaxa  and  mppl^ 
and  ib»  defBndantliad  agreed  to  hny.  In  a  inw^ont 

tranaacticn  for  thr.  purchase  of  six  gjmilHr  cabinete 
the  defeudimt  had  by  some  mistak)i  overpaid  the 
plaintiff  £1,  and  it  wiis  made  a  tfjnii  t  f  the  oral 
oontraot  that  the  sum  of  £l  so  overpaid  should 
retained  by  the  plaintiff  and  accepted  oy  him  &a  part 
paTment  in  respect  of  thn  twalva  oabinota.  Xha 
defendant  having  refnaed  to  aflaepi  deUvwy  of  tha 
twelve  cabineta,  the  plaintiflF  commenced  this  action, 
and  the  question  was  whether  there  had  l  ef  n  »  j  art 
payment  sufficient  to  satisfy  the  requirementii  of 
section  4,  sub-aection  1,  of  the  81^  of  Goods  Aota, 
1893.  which  aubatantially  la^aoti  Motioii  17ot  flbft 
Statute  of  Frauda. 

The  cotuty  court  jodge  hald  ttafc  Iha  itatote  lad 
not  been  complied  witt,  twi  tfit  UrlalQaal  Oooil 
reveraed  hia  deoiaion. 

Tho  defendant  appealed. 

Lenris  Thomat,  tot  the  defcDflrint. 
<?.  Thtjtn  Drury,  for  the  plaintiff. 

Earl  of  Halsbuhy,  L.C— I  Uke  the  facts  of  this 
case  to  i<  tliHse,  that  the  1  fen  dan  t,  who  had 
previously  ordered  some  cabinets  from  the  pliyptifft 
gave  a  new  order  for  an  additicmal  number  of 
cabineta,  and  at  the  same  time  agreed  that  tha  awn 
of  £1,  which  he  had  overpaid  the  plaintiff  m  Twpaot 
of  the  earlier  order,  might  b«  retained  by  the 
plaintiff  as  appropriated  to,  and  as  part  j  aymeut  in 
respect  of,  the  new  order.  Tli*'  dry  (juestioD  of  luw 
arises,  whether  that  satisiiea  the  Wtatute  of  Frauda, 
or  the  Sale  of  Qooda  Act,  which  haa  aoperaeded  ib  la 
my  opinion  it  doea  not.  Tha  T^ginfetwrff  hai  fMO* 
vided  that,  whenever  a  contraot  u  made  fbr  tiie  nla 
of  gooda  of  the  value  of  ten  pounds  or  upwards, 
there  muat  be  a  note  or  memorandum  in  writing  of 
the  contract,  or  there  most  be  aoof  ptance  of  part  of 
the  goods,  or  something  moat  be  paid.  It  is  argued 
that,  where  an  order  for  gooda  worth  more  than  £10 
ia  given  orally,  if  ■omethmg  paaaea  by  tha  sana  onl 
contmefe,  which  by  the  contract  ia  to  be  fiwafad  aa 
part  ft^amAt  that  aatfadea  the  rtatute.  But  if  that 
argumot  warn  oomot  the  statute  would  be  idle. 
The  fiolicy  of  tho  Htatii'  -  that  ia  caaea  to  which  it 
applies  the  court  shall  ri'quire  something  more  than 
mere  words.  The  statute  assumes  that  there  ia  a 
dispute  between  the  partiee  aa  to  what  the  agiaamapt 
WBgt'nd  it  aaya  that  reliance  ihall  not  bo  pboad 
omnIj  OBonl  te^auMif  a«  to  wliat  was  said.  This 
vlaw  of  tha  meaniitg  of  tta  italnte  waa  taken  in  the 
oaae  of  Walhr  v  .V  3^  IC  M.  ft  W.  302,  which  has 
stood  tho  teat  of  baii  a  oentunr,  and  most  now  ba 
taken  as  decisive.  In  mjf  opjinMk  tha  amfoal  Tff^ 
to  be  allowed. 

A.  L.  SlOTB,  hJ.—l  am  of  the  same  opinion. 

Chittt,  L.J. — I  also  am  of  the  same  opinion.  The 
stntiitn  reqinres  :^LKiif-tliiDp  niMre  than  a  mere  oral 
ooDtraot.  Here  the  supposed  part  paysunt  waa  part 
of  tha  OOOtXMit  ttMlf* 

Appml  alforited. 

SolioitorB  for  the  plaintiff,  lUimom  1^  WtJIiamt. 
BoUdtoxa  for  the  defendant,  Athurtt  Morris,  Owp, 


L.  kj,  i^cd  by  Google 


876 


THE  WEEKLY  REPORTER.      [M«ch4.i«».i   VoL  XLm 


HXMASB  V.  HOTOHXXBS  OUUTAHOB  OO.  (IiIIIIXID)^ 


OOUKT  OF  APIK&L 


From  Oban.  Div.  ^ 

(Lindlf  v,  M  R.,  mk!  Chitty  and  [ 
Yaugbau  Williama,  L.JJ.]  j 

lEEnCAVB  V.  HOTOHKIB8  ORDKANCn  Co.  (LlXITEI)).  (a.) 

Company — Articles   of  assor'ation  —  ClasDeij  of  »hare~ 
hoMers — General  meetinga  of  mrh  dasi — Quorum. 

The  articl^a  of  aasociation  of  a  limited  comptmy 
provided  that  whenever  the  capital  uku  dividttt  into 
tUJftrtnt  cUuuB  of  »httre$t  the  rightt  of  tach  dau  might 
h»  modified  by  o^Mmcirf  dtdy  tonfirmed  bjf  reeolution 
pasted  at  a  general  meeting  nf  that  class,  tfie  quorum  at 
the  meeting  hHrtg  mfmhers  holding  or  representing  three- 
fourths  of  th'-  !.u'i.inai  amount  of  the  issued  shares  nf 
that  das*.  Another  article  provided  that  the  quorum  at 
ipmnvl  tmMligtufthe  companni/  ^me  to  he  at  least  three 
mmAtrtfretenttOndhvldimf  or  repntenting  not  lest  than 
one-tenth  of  the  ieeued  capital  of  the  company.  If  the 
rn'vfr  ;  ;  1  li'  aijoiirned,  a  quorum  not  being  present,  the 
members  prtsent  at  the  a<^'oumed  meeting  should  form  a 
fir  IA«  IraiMCMMM  <^  ike  hubrne  0/  mdk 


Bad,  Mai  the  proirieiont  with  regard  to  the  gentntl 

meetings  of  the  company  did  not  apply  to  general  mreting^ 
of  ciassea  of  shareholders  ;  atui  ther^ure,  cU  a  ineeiiny  of 
a  particular  doss  of  shareholders  summoned  to  deal  with 
the  rigMe  and  privtiegee  qfthat  class,  the  necessary  quorum 
vae  membere  0/  ihaidiue  holding  or  representing  three- 
qvnr*'-rs  of  the  nominal  amount  of  such  issue,  and  nut 
memi}ers  holding  or  representing  wie-tertth  of  the  issue  of 
Iftf  COMIMliyii 

Defendantfl' appeal  from  K'  '<(  «Tr;li,  ,T. 
The  action  was  brought  by  Um  piaintiff  on  behalf 
of  Idmodil  Mid  all  others  the  aharaholders  of  the 
■iMyMMUMBed  oampHijt  both  ordioaiy  and  preference, 
lor  m  dBobmtion  vox  OMrtain  molations  purporting 
to  have  been  passed  on  the  3rr\  of  A-agust,  KS[(8,  at 
separate  meetings  of  the  ordinary  and  preference 
shareholders  were  not  duly  passed  and  were  not 
binding  and  operative;  aleo  for  an  injunotton  to 
NStnin  iSb»  dmeton  and  their  agenti  Kid  the 
company  from  acting  on  the  resolutions. 

The  company  waa  formed  in  March,  1S87,  with  a 
capital  of  £800,000  divided  into  80,000  shares  of  X\n 
eaoh.  Power  was  given  bv  the  articlee  for  tu^ 
dMrion'ol  the  aharee  into  diffa«nfe  olaMN,  with  such 
prefaroiMi,  jainriliaii  wrtriotwm^  or  q^edal  ineidonta 
aa  might  bo  altoahed  Uiereto. 

The  material  articles  were  as  follow :  Art.  12.  "  The 
company  in  general  meeting  may  from  time  to  time 
Sncreaae  the  capital  by  the  creation  of  new  shares  of 
mob  amoant  may  be  deemod  ogtediwit*  Xbs  new 
duwM  tbiill  boiMned  upon  nidi  tonus  and  oonditionf, 
and  with  such  rights  and  privileges  annexed  thereto 
as  the  general  meeting  resolving  ujxjn  the  ureatiou 
thereof  shall  direct,  and,  if  no  direction  be  given,  as 
the  directors  shall  determine ;  and  in  partioulor  such 
shares  may  be  issued  with  a  preferential  or  qnalifioi 
ri^ht  to  dividends  and  in  the  distribution  of  ;=  i 
of  the  company,  and  with  special  or  v.itiiuut  iUiy 
right  of  voting/* 

iLrt.  13.  "whenever  the  capital,  by  reason  of 
the  issue,  of  preference  shares  or  otherwise,  is  divided 
into  different  classes  of  shares,  all  or  any  of  the  rights 
and  privileges  attached  to  each  class  may  be  modified 
\,y  ^lo'rei  i:,.ent  between  the  c^  itnj.an y  mi'I  any  p<T»uii 
purporting  to  contract  on  behalf  of  that  class,  pro- 
fided  aooh  •granent  is  ooiiflnn«d  b^  on  extraordinary 
tOBoltitSon  passed  «t  »  Mjpanto  gwsnl  mesting  of 
of  ibaiii  of  tbat  olass ;  and  alt  tto  Dco- 
oontslned  aa  to      — '  — 


by  W.  SUALLCBOSS  QoDDlAIOf  Bsq., 
Barrister-at- J  aw. 


shall,  nudatie  mutandis,  apply  to  t  very  such  meeting, 
but  so  that  the  quorum  thereof  shall  be  mt-mUn 
hol<hng  or  representing  by  proxy  three- fwurtfas  of 
the  nominal  amoimt  of  tba  iinied  sbates  of 

M 


Art  fifi  "Thrcp  members  personally  present  8h*E 
bo  a  ^liuriiui  fur  a  general  meeting  for  the  choice  of  & 
chairman,  the  declaration  of  a  dividend,  and  tht 
adjournment  of  the  meetaog.  For  all  other  porposai 
the  quorum  for  a  general  mMting  sball  be  msnhw 
personally  present,  not  being  less  than  three  is 
number,  and  holding  or  representing  by  proxy  not 
than  one-tenth  part  of  the  issut^l  •.■t^.it-i!.  .f  ti* 
company.  No  bonness  shall  be  transacted  at  any 
general  aiaeHpg«n1w  tiie  quorum  reqaisttsba  JttmH 
at  the  oomsienoement  of  the  baainsss?' 

Art,  6S.  "  If  within  half-an-hoor  from  tiM  tias 
appoinffld  for  the  meetirji;  fi  i  n  'nm  is  not  prwnt  thf 
meetiog  if  convened  apou  such  requisitioa  ms  afor^ 
said  [i.e.,  a  requisition  by  holders  of  one»tenth  of  tL 
capital]  shall  bo  diMohrad,  but  ia  any  other  ease  it 
ahall  stand  adjooraed  to  tiio  same  day  in  the  oexl 
■prrrV  <it  the  same  tirae  and  place,  uid  if  at  »  .  ii 
suijoumed  meeting  a  quorum  IS  not  present,  tin* 
members  who  are  present  shall  be  a  quorum,  ^-d 
may  transact  the  business  for  which  the  meetang  vu 
called." 

The  whole  of  Ihc  ahfire  capital  had  been  issued. 

On  the  1.5th  of  July,  1S9S,  notices  were  sent  (M*. 
for  separate  meetings  of  the  ordinary  and  ptsfeiwae 
shareholders  for  the  27tb  of  July,  1898,  to  ooo&ra 
oartata  agreeoMnti  made  for  the  reduction  of  As 
company's  capital ;  at  neither  meeting  wm  then  s 
quorum  of  shareholders  present  as  required  bf  sitidi 
l-*?,  and  consequently  the  meetings  stoLi  I  H-  ljoumedto 
the  3rd  of  August.  At  the  adjourned  meeCingi  tii4 
requisite  quorums  were  not  prOSSttt,  and  taaolatiau 
for  the  confirmation  of  the  agreananta  nan  pit  i» 
each  of  tiia  meetiagt  and  purported  to  ba  pajsw. 

The  plaintiff  then  commenced  his  action  and  morti 
before  Kekewich,  J.,  for  an  interim  injanctioB  it. 
above  stated. 

KsKEwion,  J.,  made  tba  order. 

Tbe  company  appsalad. 


Swinfen  Eady,  Q.C.,  and  Kirhy,  for ' 
— Artide  68  must  be  applied  unless  it  is  repugnant  ia 
article  13,  and  it  is  no  more  repugnant  to  article  It 
thttt  is  artich?  06.  Ther"  ia  no  express  provision  uto 
the  procedure  if  at  a  meeting  of  either  class  of  ahsR- 
holdors  a  three-fourths  quorum  is  not  present,  sol 
therefore  the  pcotisioiia  of  artiola  68  most  bo  i 
to.  Tba  arti«laa  an  in  tba  ooBUBOB  fan* : 
Cknnpaoy  Focnw  (7fh  ed.),  pi4t€i, 

W^irrington,  Q. C. ,  and ifflrfcOi,  foitba 

were  not  called  upon. 

Ll^DLEY,  MR. — My  own  opinion  is  tolsrabJf 
pbiin  that  the  construction  put  upon  this  article  13  by 
Kekewioh,  J.,  is  the  right  one.  Now,  jttst  obwm 
what  it  is.  Article  12,  which  is  important,  says,  ic 
substance,  that  the  shares  may  be  issued  with  speosli 
j>rivili'g#s.  That  means  that  you  immediately  gvt  > 
t-la'^s  of  sharehoMers  with  rights  and  privilege's  uc  ii; 
those  of  the  ordinary  shareholders.  Then  th«r«  u  a 
provision  made  for  altering  those  rig^rts  and  privilsirs^ 
and  that  may  be  done  in  the  way  pointed  oat  If 
article  13,  which  says  that  the  privil^ee  may  ■ 
altered  and  modified  by  agreement  betwt>«i  tk« 
company  and  anybody  purporting  to  oontract  c« 
behalf  of  the  class.  Of  course  that  would  be  far  too 
wide;  ther^ore  joa  have  to  safegnaid  tbat»  sai 
provision  ia  made  for  aafegpiarding  n.  **  Ikiifiirf 
such  agreement" — that  is  to  say,  aa  agreemst 
mentioned  for  altering  the  ri^ts  and  pdvilag* 
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of  A  cbUMS  —  "is  ooalirmed  by  an  extra-onliuary 
r¥«olation  passed  at  a  Bpecial  general  luec-tiug  of 
ih»  holders  of  siukrea  of  tbat  olasa  "  —  that  ia  to 
■•7.  it  most  be  oonfirmed  by  an  extraordinaiy  reto- 
latioo  of  that  oIa«  of  ahareholden.  Thra  it  go«s 
■1  to  aay,  "  atid  all  the  proTiaions  hereinafter  oon- 
Uined  a«  to  geucral  meetings  shall,  inutiidt  mutandi*, 
be  applied  to  such  mefting  " — that  i»,  to  every  claaa 
aieeting — "whtthor  adjourned  or  not" — all  thofe 
proritioxM  are  to  apply  mutaiU  mutandit,  but  subject 
to  this,  and  this  is  put  in  lor  tile  protection  of  the 
rissBos — '*  but  M>  tbftt  the  qnamm  thsiraot'*— that  is, 
tbe  qaoram  of  evory  data  meoting  irbioli  u  to  alter 
the  privileges  of  the  Others—"  shall  be  nifuibrru 
holdiiig  or  representing  by  proxy  three-fourths  uf 
tLe  noiuiual  amount  of  the  issued  ahares  of  that 
diss."  Now,  what  does  that  mean 't  Tbat  means,  to 
my  mind,  exactly  what  it  says:  Work  in  idl  tto 
nfoUtioDO  to  gotenJ  nuetbigs ;  but.  if  yon  are 
gnmg  to  altar  tiie  rights  of  the  class,  yoa  mart  not 
tdte  those  proviBions  in  the  articles  relating  to 
general  lueetiugB  to  roluto  to  the  quoniin.  You 
are  to  have  a  quorum  for  every  class  uicntiiig,  "  tho 
qaoram  thereot — adjourned  or  not,  it  does  not 
matter — "shall  be  members  holding  or  repre:jeutiug 
bj  ^tOMS  thxM-fourths  of  the  aominu  amount 
of  audi  ttsne.*'  To  my  mind,  that  i«  tiie  plain 
•  meaning  of  article  1,1,  and  unless  you  adopt  thib, 
tiie  other  construction  would  imply  this:  that  the 
rights  and  nnvileges  of  the  members  of  the  class  muy 
U  modihed,  taken  away,  and  destroyed  without  the 
protection  of  this  quorum  at  all,  because  th«y  are  too 
Mpno  to  look  after  thdr  own  intetwts.  Thai  ia  not 
sA  aD  likely,  at  all  evaoti  to  me,  to  be  the  true 
coostructioii.  If  on  the  adjourne*!  meeting  they 
have  not  the  oeoessary  quorum,  tho  m(>etiag  must 
adjourned  until  the^  have,  ur  they  cauuot  alter  the 
special  riffhts  and  privileges  of  the  ulaes. 

I  thine,  therefore,  that  the  judgment  appealed 
from  is  right,  and  the  appeal  must  be  dismissed. 

QSRTr,  L.J. — I  am  of  the  same  opinion.  Under 
ttih  HMDorandum  of  association  the  company  had 
paver,  oomistently  with  the  artiidM,  to  ettaoh  special 
preifeneeB  to  otnain  iharM,  and  that  the  company 

dii.  Article  13  deals  with  meetings  of  the  persons 
'^uu  iii»e  such  priority  or  privilegen  attached  to  their 
ah«re«,  and  provid--^  f.  r  h  i  .  mg  a  separate  meeting  of 
the  class  of  persons  whose  rights  proposed  to  be 
modified.  The  point  appears  to  me  to  be  a  very 
dbnle  «oe;  Do  thoae  wonda  which  era  f  oaod  at  the 
«Ba  of  the  ISth  artiele  aa  to  a  qaomm  tun  titroaghoat 
the  provisions  whirh  nr^  incorporated  by  reference  ? 
If  the  articles  had  ruu  thus,  "substituting  three- 
fourths  for  one-tenth,"  the  case  would  have  st/io'l 
uatirely  diiTerently  ;  but  it  appears  to  me  that  the 
right  reading  is  that  the  quorum  of  three-fourths  is 
xcqnind  for  all  the  pwpoeet  of  tlw  proviiioaa  wbidi 
wn  b«a  naeoniorated — ^namely,  not  merely  in  the 
68th.  but  in  the  08th  article  also.  Tlie  r>8th  article 
would,  if  it  applied  without  the  variation  which  1 
think  is  to  be  found  in  it,  admit  of  two  persons  only, 
members  of  the  class,  at  an  adjoonied  meeting  giving 
away  all  the  privileges  which  had  been  allMMd  tO 
the  shares  held  Iw  that  olaei.  That  ie  a  atrong  Teawn 
for  eoarttuiag  ttA  18th  arlnle  aa  it  itaadi ;  and  1 
tiuak  that  aa  it  stands  it  does  not  sulxititute  three- 
foorths  rnpTply  for  one-tenth,  but  it  maintains  the 
requilWEeut    of    n   r[iii;ir-,im    oi    tl;;-('C-1iiiir''hs  right 

tiuanghout  all  (he  articles  that  have  been  referred  to. 
lor  tUa  iMNon  I  think  the  jn^lgnuni  wai  i%ht. 

TacoHAir  Wduajib,  L.J.— I  agtea. 

SoUcitora.  N,  Eerbtrt  Smith  i  JiraunHnn  <fc  3keUm. 


mtrt  Met  0(9wtirt. 

^1^:1]  ~  »or.i2;I>ep.l.l. 

itt  re  Baibd. 
BaiBD  V.  STATSunr  Hxui.  («.) 

TnuleeSnaeh      trutt—Principal  debtar^Smdjf^ 

Indrmnitif» — Rtlecue  of  debt. 

Whert  the  life  tfuaitt  (u  7narried  woman)  of  the  income 
from  tnveBtmentt  uf  a  KrttUd  fund  of  £30,000.  having  a 
power  of  appointment  by  wilt  over  the  capital  and  income 
of  the  lame,  requested  the  trtuteea  to  tell  to  much  as  would 
realize  th«  *tm  £10,000,  which  the  wat  dsswrous  uf 
handing  to  her  huAmi,  fttaiMl/one  o/tht  truOm;  and 
ivhtrt,  atl  partitt  underttanding  (hat  the  laid  tale  and 
yaijmtnt  iverf  breachrt  of  trutt,  the  other  trustee  only 
contented  on  the  life  ti  naut  and  (he  co-tritt<(^t  nijreiing 
to  enter  into  a  eoveruiut  ("  indemnify  him  againtt  all 
d'lirrt  ' ;  and  where  thr  .fit  id  turn  wat  not  repaid  to  the 
lift  tcuaat  prior  to  her  death  nor  to  her  eitate  st'aoe  Asr 
deM  upon  the  demand  of  lAs  otAsr  IraifM. 

Held,  that  the  hutband  of  the  life  tenant  wat  the 
principal  debtor  to  hit  wife'e  ettate,  and  that  the  wat 
surtfy. 

Held,  furtfier,  that,  upon  the  true  conrirucUon  q/"  the 
will  ^ihe  IV«  ^mmhO,  Ute  £10,000  paeeed  to  Hho  AttsM. 

Action  and  summons. 

By  her  will,  dated  the  24th  of  November.  1676, 2irs. 
Doroth««  Baird,  after  appointing  as  her  trustees  the 
plaintiff  Qeorge  Baird  and  Thomaa  Tower,  onea 
deceased,  in  whose  plaoe  the  defendant  the  Hi.  Bon. 

All  T  iTider  Staveley  Hill  was  appointed  on  tho  Sth  of 
Miiixh,  1801.  bequeathed  i-o  them  the  sum  of  £;iO,000 
upon  trust  to  invest  the  Muur  in  c^ittun  iiutlun izad 
seuuhtiee  and  to  pay  the  inconto  thereof  as  it  should 
become  due  and  not  by  way  of  anticipation  to  Mary 
Frances  Htavelay  Hill,  then  Mary  Ftanoes  Baird,  for 
her  sepaiato  nie,  end  aftar  her  daatii  ai  to  bo& 
car^itafaiid  income  thereof  on  trust  for  such  person  or 
persona  for  such  purpose  aud  in  such  manner  as  the 
said  Maty  Frances  Stavelej'  Hill  should  by  will  or 
oodicii  appoint,  aud  in  default  of  and  subject  to  such 
appointment  in  trust  for  such  persons  (exclusively  of 
a  husband)  as  ahoold  be  the  next-of-kin  of  the  said 
Mary  FnmoeB  Stardey  Hill. 

In  1 B76  the  said  Mary  Frances  Baird  was  married 
to  tho  defendant  Alexander  Staveley  Hill.  In  the 
year  IS'Jo  thi  r.'  hinl  Lim  u  no  child  bom  of  the 
marriage  and  it  was  regarded  as  certain  that  there 
would  be  no  issue  of  the  marriage.  In  that  year  the 
defendant  Hill  required  the  snm  of  £lO,tiUO  for  his 
own  personal  purposM,  and  Mrs.  Staveley  Hill  re- 
qui'i^ted  the  plaintiff  to  concur  with  the  dnendant  aa 
co-trustee  with  the  plaintiff  in  raising  that  sum  out 
of  the  said  trust  fuuils.  The  plaintiff  consented  on 
Mr.  iiud  Mrs.  Staveley  Hill  agreeing  to  enter  into  a 
covenant  to  indemnify  him  against  all  daiuis  in 
respect  of  the  breach  of  trust.  The  whole  of  tiie  said 
sum  was  accordingly  paid  to  Mrs.  Staveley  Hill,  and 
she  paid  to  the  defendant  the  sum  of  £2,d00  as  a  gift, 
and  as  a  mortgage  advanced  to  the  defendant  the  snm 
of  i'7,.'jiK)  iju  the  security  of  an  equitable  mortgage  of 
certain  estate  dated  the  2Gth  of  November.  1895. 

By  a  deed  of  indemnity  dated  the  19th  of  November, 
\mb,  Mr.  and  Mrs.  Staveley  Hill  and  each  of  them 
covenanted  to  indemnify  the  plaintiff  in  iiQMot  ol 
the  breach  of  trust  and,  further,  to  repav  or  seonrs  flia 
repayment  of  the  said  sum  when  required.  Eh^  another 
de«d  of  indemnity  dated  the  16th  of  December,  1896, 

(a.)  Bsported  hy  W.  H.  Dbafo,  Biq.,  BecriMH* 
at-lAW. 


L.  kj,  i^cd  by  Google 


^78  Tfl£  WEEKLY  REPORTER.     m^4,im.i  Vd.  ZLm 

Ht0BOoi«t.  bmBion.  EmiOtma. 


Ifn.  6taT«!«7  mi  alone  coTenantad  to  mdnainify  the 

trustees  in  respect  of  a  farther  sum  of  £2.600  raioed 
out  of  tho  Miue  tratt  ftmd  aod  paid  to  her.  Tbe 
defeadant  did  not  repay  the  £10.000  prior  to  the 
death  of  Mn.  8tav«*ley  Hill,  whiob  ooourred  on  the 
7llk  of  Aogoat,  1897,  aod  ha«  not  since  repaid  it  to 
hm  m»lb$f  M  the  pkintiff  had  requested  him  to  do. 

By  her  will  dated  the  20th  of  Jaauary.  1897.  Mn. 
Staveley  Hill,  after  reciting  that  the  tmstrAH  lnyj 
rai»f.l  iiud  paid  to  her  llie  aaid  nuuis  of  £10,UOO  and 
£2,6()0,  &nd  »fter  reciting  the  said  deedn  of  iudenuuty, 
aDpointed  that  har  truateee  ahoald  hold  "  the  r««ida« 
of  tte  9»UL  ram  «f  £ao,000,  and  all  other  moneys, 
iMuitieB,  wmA  yo|>ar^y  held  hv  the  trustees  of  my 
mothei'e  wiD  ofer  which  I  have  any  power  of 
■ppoiuttneiit  in  tho  first  place  to  satisfy  inoemmtiea 
I^Teo  by  nil'  by  the  said  indentures,"  ana  she  fnrther 
appoint' d  '  Uiat  the  said  sum  of  £30,000  or  so  much 
theraof  aa  ahall  remain  after  proriding  aDoh  indemni- 
liM  M  oloMMii  a&d  all  other  money*  orer  whioh  I 
liOTt jMnrar  of  Moointment  under  wjf  mid  mother'e 
win  maXS.  lie  lieila  oy  ray  tnutaee  "  upon  inuts,  after 
pavmi'Tit  of  crtair  df  hts  and  Icga  "Ips,  t  >  pay  the  income 
to  Mr.  bLaveley  Hill  tor  his  life  and  alU'r  his  decease  to 
residuary  legatees  as  therein  appointed.  "  And  as  to 
all  the  net,  lendoe,  and  remaindar  of  my  property  of 
whotooetv  ufeoN  orUnd  ant  wUeh  I  have  a  dis- 
ponif  power  t^tn,  dowiee^  mid  Offoiaft  the  aeme 
imlo  my  mid  Imflbaika  alieohitely.** 

The  action  was  brought  to  obtain  *hf>  payment  of 
the  £10,000  to  the  trustees  of  Mrs.  Eaird's  will,  and 
in  the  alternative  specific  perform  an oe  of  tho  ooren- 
aate  of  indemnity  on  behalf  of  the  plaintiff.  Simtil- 
taiMWnely  with  the  action,  a  summons  was  hoard  in 
the  mattar  of  the  eet»te  ol  Mn.  StaTelev  SiiL  in 
which  Mr.  8t»vdey  Hin  wee  piaiirtiff  Mia  Mr.  B. 
Sta^eley  Hill  and  Mr  T.  C.  F.  Tower,  the  two 
remaining  eiecutors  aiid  trustees  of  Mrs.  Staveley 
III  11  H  will,  imd  Mr.  Q.  Baird,  and  Misn  A.  Baird 
ae  rf^;  r uting  all  other  parties  other  than  Mr. 
Btov  1.  y  Hill  benofleiaUy  intenefted  in  theeaidwiU, 
were  defendant*. 

Bramioell  Davits,  V-^  i  Eustace  Smith,  for  the 
plaintiff,  who  tiued  upon  the  oovenant  in  the  deed  of 
the  19th  of  Xovember,  189o,  by  whioh  Mr.  Hill 
oovenaDt«d  to  pay  Mr.  Baird  the  £10,000. 

Mr.  HiU  had  ben^ted  by  the  breach  of  tnut;  he  and 
hfi  wifb  bed  both  covenanted  to  repay  on  demand, 
and  the  demand  bad  been  made  but  had  not  been 
satisfied.  TTntil  the  liability  of  Mr.  HiU  was 
determined  Mr.  Baird  the  plaintiff  could  not  say 
whether  he  would  require  to  fall  book  on  the 
indemnity  given  him  bv  Mrs.  EUll's  will.  For  that 
MMon»  and  by  Mmoo  of  an  order  of  the  26th  of  May, 
1889.  eml  bewnae  the  residuary  legatees  pressed  for 
the  £30,000,  the  plaintiff  was  obliged  to  sue  for  the 
repaymentof  the  £10,000.  Tha  phtintitT.  recognizing 
that  everything  dep«'uded  upon  whether  Mr.  HiU  was 
■ar«ty  or  principal  debtor,  c  jutemied  that  there  was 
nothing  to  show  that  Mr.  Hill  did  not  occupy  tho 

Saition  he  did  under  the  deed— vis.,  that  of  pciaoipal 
fator.  It  waa  evidently  intended  that  he  should 
repay  Mrs.  TTill,  and  there  was  nothing  to  prevent 
the  noriuttl  uT>eration  of  the  deed.  Everything  in  tha 
evidence  was  consistent  with  the  assumption  that  she 
was  surety  only  :  J'lv^ei  v.  taget,  46  W.  B.  232, 
ri898]  1  Ch.  47,  170,  following  Huntingdon  v. 
MMiilingdmk,  2  Wh.  &  Tod.,  Lead.  Om.,  6th  ed..  !H7, 
and  JETiHlNn  OarmieJua,  9  W.  B.  MS.  Kay,  613.  at 
p.  620. 

J.  F»  Waggttt,  for  the  ezeoators  of  Mrs.  Hill,  asked 
for  the  directions  of  the  oonrt  and  whether,  on  the 
words  of  Mrs.  Staveley  Hill's  will  mul  in  t  he  .  ent  of 
it  being  held  that  the  £1U,0U0  should  b«  repaid  to  the 


estate  the  £90,000  was  the  primary  food  ohargoahls 
or  whether  it  should  be  bOHM  fegf  the  tMt  of  tte 
estate  pro  rata. 

S.  Ef.  iJemM-HmrAf,  Q.C.,  3*.  B.  Wmi»gtm,  Q.C.. 

and  F  P.  On-'^,ir,  for  the  defendant. 

It  is  Jthrjwii  liy  the  correspondenoe,  docnmsnti, 
and  oral  rvid- [;cc  of  tii-^  solicitors,  that  ilt». 
Staveley  HiU  was  the  principal  debtor,  u  b»- 
tween  herealf  and  her  husband  on  the  ooa  band 
and  the  plaintiff  on  the  othart  and  the  dsfsadiBt » 
surety  only.  Tlia  anUiarftlaa  libowed  that  it  wai 
competent  for  the  defendant  to  show  that  he  was  t 
surety,  assuming  the  deed  to  bo  a  simple  one  without 
recitals;  here  there  were  recii-vln,  but  nut  such  lu  to 
preclude  the  present  defence.  These  recitals  and  tbe 
execution  of  the  mortgage  for  £7,500  on  the  sam*"  dsy 
went  to  show  that  ehe  honelf  inetigalied  the  bnsoh  w 
trust;  sheweeminded  to  do wbetebe was  at Unrtj 
to  do — viz. ,  to  lend  the  money  :  nnr^  she  did  lend  it. 
Assuming   Lkat   Mrs.  Hill  wtui   tbi>  princtpal,  the 

JklaintiiT  could  not  m  n:  Ii«  r  executor>^  f  r  tii  i  ,  i  ' 
or  he  would  have  at  the  same  mooteut  as  be  reonved 
that  sum  to  repay  it  to  them  for  tha  490,000 ;  aod  no 
action  could  be  btoudit  by  har  eneontcw  agsinit  the 
pUuntiff  for  bceedi  Mtmat,  fmr  ehe  bad  in  her  will 
exercised  her  power  of  appointment,  making  the 
fund  applicable  for  her  debts.  Tho  defence  was  osssd 
on  two  f^TLHinds  :  (1]  th-it  if  yua  oii^  r  ^et  ao  aCtiOD 
by  the  creditor  against  a  surety,  it  is  competent  to  the 
surety  to  show  that  the  cremtor  oould  not  sue  the 
pincipal  debtor,  so  that  he  was  sarety  for  nothinf^; 
(2)  that  if  a  eorety  it  aaad  by  the  creditor,  he  a 
entitled  to  all  tiie  secunti&s  that  the  creditor  hss.  It 
had  been  held  by  the  Court  of  Appeel  that  al!  carcoai* 
stanci  .s  Hu  T  facts  in  the  relations  of  hu^b  tn  T  imd  wife 
could  be  examixi&d  to  discover  who  wai  priucipd 
debtor  and  who  was  surety,  and  whether  there  ws! 
any  right  of  indemnity,  Paget     JPaget.    The  defen- 
dant owed  the  money,  not  to  tite  plaint,  bat  oaly 
to  Mrs.  Hill's  estate ;  it  was  imposable  that  he  ooold 
owe  £7,600  to  that  estate  and  £10,000  to  theplaiatift 

W.  O.  BsmAaw,  Q.O.,  and  l>ougla$  Eure,  for  the 

residuary  legates,  claiming  the  reaiaue  of  th* 
£30,000,  and  coming  in  under  Mrs.  Hill's  will,  so  lir 
as  it  ex-  rt  is  d  tht>  j  owcr  under  Mrs.  Baird's  wilL— 
Under  the  deed  of  the  19th  of  November,  1895.  the 
plaintiff  alone  was  entitled  to  the  first  indemnitY 
given  hf  Mr.  and  Mt«.  HiU;  Mm.  HiU'a  will  <M 
not  tooieh  tiiat  part  of  the  deed  wUoh  opersiM 
as  an  indemnity  given  by  Mr.  Hill  himself.  Ib^ 
Hill  intended  only  to  protect  her  own  estate  it 
her  husband's  estate  failed;  it  a-  hi  rween  berM^lf 
and  htir  husband  her  estate  was  called  upou  u» 
indemmfy  the  plaintifT,  it  was  to  be  as  her  will 
directed,  bat  not  so,  if  Mr.  Hill  did  not  beoome 
UaMe.  Tha  real  trath  waa  diat  a  breach  of  trod 
had  been  committed  in  respect  of  the  £10.000  eataiij 
for  Mr.  Hill's  purposes  ;  that  his  indemnity  wasnfl* 
worth  much,  as  be  \v:i'd  imii  r  imminent  risk  of 
bankruptcy  prooeediti^r  ,  mi  I  the  joint  covenant  of 
indemnity  by  Mr.  end  Mrs.  Hill  was  only  worth  her 
separate  estate,  consistiug  of  the  fomitore.  Mr.  HiU 
,  waa  the  principal  debtor  and  Mrs.  ffill  only  aaaietf ; 
the  mortgage  for  £7,500,  all  he  ooold  give,  am 
executed  as  a  counter-security  to  protect  Mrs.  ICII  at 
against  Mr.  Baird.  This  £7  3L)()  wds  not  in  f*cl 
paid  by  her  "  out  of  her  separate  '  !itK.te,"  bat  w*3 
raised  out  of  moneys  in  whioh  she  htid  a  life  interest 
hv  a  bnaoh  of  treat  oomriattng  of  (1)  the  neglf^  ^ 
give  regwd  to  tlie  raatreint  on  anticipatioa,  (i)  the 
paying  over  of  the  corpus  of  the  fun  a  to  the  extmt 
to  whioh  it  was  paid:  Married  Womnn's  Property 
.\et,  18S2  (45  £  46  Vict.  c.  75),  s.  5  :  n^id  Beid.  ^ 
W.  fi.  382,  31  Ob.  D.  4tt2.    Ihe  fraeuinptioo  that 
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tt*  wifi  it  tlie  surety  wm  oapftble  of  being  rebatted, 
■ad  Paget  t.  Pagit  dom  not  flUNlon  apply  to  tha 

praMnt  cMe. 

D«o.  1. — Kekewicb,  J.,  Sfiiil  that  the  only  con- 
tention, M  between  Mr,  and  Mrs.  Stavel^y  Hill,  was, 
who  under  the  deed  of  indeuiuity  aod  covenant 
dtted  tbe  19tb  of  November,  1895,  wm  tilS  person 
pnmarily  liable  to  the  plaintiff  mad  who  «■>  nmty. 
Bis  lorddiip  wm  of  opinioa  that  til*  dafcndint  woe 
in  tbe  position  of  principal  debtor  md  that  ICce. 
Staveley  Hill  had  been  surety. 

case  was  stood  over  for  f uribsr  hwrinj  ai'to 

of  M",  HtfKYp]ey  Hill's  will. 


7. — Kekewtcb.  J.,  having  intimated  that  the 
I  remaiuiag  to  be  decided  was  whether  in  tiie 
I  ni  all  parties  the  right  of  action  in  lespeot 
of  tta  floffeiunit  ooght  to  lie  eMicised,  aad  that  there 
was  a  differeooe  IwtWMn  tto  tanut  of  tliotwo  deeds 
of  indenuu^t 

B.  B.  Oimuu'Bardy,  Q.C,  T.  S.  WarHngUm,  Q.C., 
snd  F.  P.  Omtow,  for  Mr.  Staveley  Hill,  cout*Qded 
that  there  nnver  was  »  point  of  tamo  when  anyone 
coold  mskf  till  ]  hiintifiF liable  to  be  sued  for  breach  of 
trust.  Under  the  will  of  Mrs.  Baird,  Mrs.  Stavelay 
Hill  was  entitled  to  the  separate  use  of  the 
•state,  in  the  events  whioh  luuMpened.  with  a 
pomr  of  appointnent  by  -mlt  whioh  she 
did  in  fact  exercise.  The  two  deeds  of  indemnity 
were  on  the  same  footing,  tbe  terms  of  the  covenants 
Ct-inc-  redilfruio  siwjuU)  aiiiiju!i.i.  Tlie  direction  cou- 
Uined  in  .Mrs.  h>taveley  HiU'a  residue  waa  ou«  as  to 
the  retidoe  rtbiu  txtnutihui — «.«.,  tbe  £30,OOU  less  the 
£10,000  aad  Uie  £2.600.  There  was  nothing  on  the 
fsee  of  tbe  will  to  justify  tbe  liability  of  the  plaintiff ; 
rsfhor.  the  true  effect  of  tbe  will  was  to  give  tlie  sum 
the  subject  of  the  debt  to  tbe  defendant,  that  hium.  in 
fact,  if  not  inlaw,  having  been  originally  paid  to  Mrs. 
St*veley  Hill  by  the  trustees.  Thetiual  clause  of  the 
will  exercijies  every  power  hitherto  unexercised,  and 
tbe  £10,000  peseed  under  that  appointneDt  to  Mr. 
Stavrley  WSi,  to  whom  alone  the  ptajntiff,  if  he 
could  reoover,  oould  pay  it  back. 

W.  C.  Retuhaw,  Q.C.,  and  Dtrngta*  Eyre,  for  the 
tssidnaty  legatees,  relied  on  tbe  distinction  betw>  en 
^  dee«  ol  iBdsmnitv.  and  contended  that  the  will 
iaply  iatfaHed  tlie  inaeranity  gi  Ten  by  lire.  Staveley 
Hill,  the  surety,  and  not  those  given  by  tbe  defend- 
ant, and  that  nothing  was  left  to  pass  to  the  defend- 
aai  mdcr  tiw  gsoeni  ap^MuliBenii  at  tlio  end  of  the 

whl 

KUJtwlCH,  J.,  said  that  tbe  question  had  reiilly 
'become  one  of  the  construction  of  Mrs.  Staveley 
Hill's  will.  It  was  clear  that  the  indemnities  were 
not  to  be  considered  in  ascertaining  "  the  residue  of 
tho  said  som  of  jEaO,000  "  of  whioh  lie  teetateiz  spoke, 
tte  reeofniied  on  tbe  faoe  of  the  win  that  tbe  two 
sums  of  -Clft  aoo  and  £2,fi00  had  boen  taken  from  the 
£30,000  and  La*i  passed  to  her.  By  the  indemnitios 
for  which  she  did  provide,  she  possibly  meant 
iadwnnitioation  for  the  costs  under  the  covenant 
or  for  tbe  breach  of  trust  in  tetpeot  of  certain 
Gbaada  dehe&tue  inreetmeiitk  The  awkward  mon- 
tiea  of  the  cam  *« £30,000**  later  in  the  will  had  to 
be  f  ■>:f.l)i.in''d  by  what  had  gone  before,  and  it  .n  nld 
be  qmto  an  absurdity  to  suppose  that  she  meant  to 
to  the  whole  £30,000,  when  ohe  had  said  in 
that  it  was  the  turn  of  £17,400  which  repre- 
'  the  residue  of  tbe  £30,000.  Some  little 
wee  done  to  the  grauunatical  meaoias  of 
woidc.  llr.  fltaTeley  ffll  was  the  principal  debtor 
'T.  respect  of  the  i'10,000,  but  she  was  liable,  as  far 
M  a  married  woman  could  be,  to  be  sued,  aad  she 


bad,  in  fact,  something  to  give;  so  that  if  the 
plaintiff  were  to  rec( v.  r,  hn  w  u]  !  have  to  pay  to  tiie 
deleudant,  whiuh  his  lordahip  preferred  to  take  as  an 
argument  in  aid  of  what  he  hod  said  above. 

His  lordship  declared  that,  in  the  events  which 
had  happened,  and  aoonrding  to  the  tnu-  oonstmotioa 
of  tbe  will,  the  £10.000  passed  under  the  residuiry 
bequest  to  Mr.  Staveley  Hill ;  one  order  in  action 
and  summons,  and  no  other  order  excep*  i  luvi:  iioii 
that  the  costs  uf  all  parties  should  bo  taxed  as 
between  solicitor  and  client,  including  any  charges 
and  expenses  of  the  plaintiS^  and  that  the  trustee! 
of  Mrs.  Baird's  will  should  teaaalar  and  hand  over 
to  Mrs.  Staveley  Hill's  executors  the  funds  in 
question,  out  of  whioh  to  pay  and  retain  the  oosts 
ordered  to  be  taxed. 

Solioitora,  H.  8.  Molt ;  Qmtalte,  Wadham,  *  Brad- 
bury. 


DiKOLE  V.  CovtEK.  (a.) 

Mortgage — S&iiufet  o/  Limitatiom  (21  Jae.  1,  &  16  md 
3  if;  4  Witt.  4,  c  27, «.  42\—8tattUe-barred  <urear$  of 
interett — StahtU'harred  «wM — Mortgaqt  of  rever$ion 

— Murtgaijt:!:  Ihf  tenant  for  life — Fi'rrrlotnrr  and 
redempUon  action — Aceomi*  bdwten  mortgagor  and 
morigagm. 

A  tenant  for  life,  with  the  duty  of  keei>in<i  the  propertg 
in  repair,  became  morttjagee  of  the  rever$i<in.  Aftrr  her 
death  her  exer.utors  bmuyfit  an  nctii/n  fur  fortrUinxtre. 
The  nuirt^agor  counter-claimeti  fur  redemption  and  aUo 
for  ilani'igea  for  non-repair,  and  he  UXM  held  «nfflMtP 
t  hem.  Tht  UnntU  far  had  Itnt  him  a  sum  meew 
'jreater  Ihm  iht  amomi  of  stwA  disim^,  fttif  tki$  dm 
was  statute -Ixirrfd.  There  were  arreara  of  intcrtit 
owmy  under  tJit  mortgagt  deed  for  more  thnn  six  years. 

Held,  Halt  the  i  irrut<>r»  if  tin  trntnil.  fur  life  could  not 
treat  the  martijtujijr  aa  having  been  repaid  hit  damage* 
out  of  the  atatute-barred  debt. 

Heldt  ako,  that,  in  taking  iht  aceountt  Mmaa  inerf- 
gagor  and  mortgaget*t  tM  {As  erreort  of  inttnet  muat  he 
brought  in,  and  not  mmfy  ikm  tMAidk  kod  accrued 

toithin  »ix  yeart. 

Tn  fide  oeee  fte  teetetor,  JT.  L.  Ooppen.  nve  all  Ua 

real  estat^i  to  trustees,  of  whom  tbe  plaintm  Fortescue 
was  the  survivor,  upon  trust  to  permit  his  wife, 
Elizabeth  Copj  ii.  fu  receive  the  rents  and  profits  for 
her  life  for  her  Hejmatu  use,  she  keeping  the  buildo 
iugs  insured  aiil  m  good  tenantable  repairt  and 
aubjeot  to  OToh.  life  intoreet  upoa  trust  aa  legards 
fifteen  aores  of  land  at  Dagenham  and  rix  oottages, 
together  known  aa  "New  Years"  for  the  defendant 
Coppen  in  fee  simple.  The  testator  died  on  the  2()th 
of  Ji;i..-.  1-7S.  On  the  1  StL  of  April,  1882,  the 
defendant  Ck>ppeu  mortgaged  his  reversionary  interest 
ill  New  Yean  to  tbe  indow,  Elisabeth  Coppen,  the 
tenant  for  life>  to  Mcnra  £600  aad  intereit  at  6  per 
cent,  per  eanom.  la  1884,  the  defeadaat  Ooppea 
again  mortgaged  the  property  to  the  defendant 
Temple.    There  was  also  a  third  niortg»Ren  whom 

it     was     arriing'.'d     fliir.il:]     Ij.i  ;v  dcf-'rii^Hit. 

EUzabeth  Coppeu  died  m  1897,  and  the  plaintiffs  were 
tbe  executors  ol  kw  will.  The  sum  of  £000,  and 
oooeiderafale  anears  of  intereet»  were  aiiU  wria^f  to 
her  eetate  hf  tike  mortgagor.  libe  pleintiA  brovglit 
this  aotioa  nw  an  aooooat  of  what  was  due  to  theia 


(a.)  Bapocled  by  Xkvillk  Tebboti, 
rister-at-Law. 
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under  the  mortgage  of  the  13th  of  April.  1882,  and 
for  psymeat  of  wbst  should  be  foand  due,  and  in 
default  foreoloauro ;  but  did  uot  claim  under  the 
covenant  in  tho  mortgage  deed.  The  defendant 
C  [)•  I  n  [Hit  in  a  dcfouce  which  waa  substantially 
abiiadonod  at  the  thai,  and  a  counterclaim  daimiag 
diimrtgea  for  neglect  and  non-repair  of  die  premises 
by  the  widow  as  tananc  ioc  life,  and  redemption  upon 
payment  of  the  balance  of  what  should  be  found  due 
tri  'h^-  rilaintiffrt  uud><r  f  nr  .-iiiil  ;li :i:< lun!  ftfter  deducting 
rents  and  profits  come  t<j  tlie  hands  of  the  plaintiffs 
since  the  death  of  Mrs.  Coppen  and  the  damages  for 
non-repair.  Th«  pl«iii^  in  tluiir  deieoM  to  th» 
ooonterohdm  snhmittad  that  the  defeodaiifs  fMm  for 
damages  should  be  limited  to  defaults  witiiin  six 
jeATs  before  the  death  of  Mrs.  Coppen.  They  ako 
stated  that  Mrs.  Coppen  had  lent  the  defendant  doppen 
£220,  whioh»  with  int«re«t»  was  itiU  owing  to  W 
estate  and  daimed  fhat  if  any  dama||M  wera  swaidad 
against  her  estate  they  might  retain  auch  damiipes 
against  the  said  sum  of  £220  and  interest.  This  sum 
was  statute-barred,  and  the  defendant  pleaded  to  it 
the  statute  21  Jac.  1  c.  16.  It  was  agreed  at  the 
trial  that  the  judge  should  decide  summarily  what 
was  due  from  the  estate  of  Mrs.  Coppen  for  damages 
(if  any),  and  his  lordship  found  that  damage  had  been 
sustain,  il  to  the  amount  of  £85.  It  waa  also  agreed 
that  this  amount  should  go  in  reduction  of  what  tho 
defendant  Coppen  would  otherwise  have  to  pay  upon 
radMnptioQ»  Xhis  waa  called  the  fint  question  in  the 
BotHw.  The  seeond  question  was  whether  the 
plaintiffs  were  entitled  to  tho  br-n.r.fi':  nf  ihv.  Mtfitut.-- 
barred  debt  of  £220  ia  reductiou  or  aiaeharge  of  the 
damages ;  and  the  third  question  was  whether  on 
taUng  the  aooount  between  the  p<i^''"t^flBf  aod  the 
delnraaot  Ooppen,  the  plttntilFs  oonld  daim  to  bring 
into  the  account  all  arrears  of  interest,  or  only  the 
urreLtrs  of  interest  for  six  years.  It  waa  agreed  that 
tti  i  third  question  should  be  determined  as  though 
it  had  arisen  in  an  aotioo  bw  the  dofendant  Oopnen 
to  redeem  the  plahttiiEi. 

Asthury,  Q.C,  and  //.  L.  Fraser,  for  the  plaintiHs. — 
We  admit  that  there  cannot  be  steiot  set  off  between 
the  damages  we  have  to  pay  and  the  ttatute-barred 
debt  due  to  us:  R'nchy  v.  nawhy,  21  W.  R.  995, 
1  Q.  B.  D.  460.  But  wo  say  that  the  defendant 
must  be  treated  as  haviug  repaid  himself  these 
damages  out  of  the  debt  :  J'ffa  v.  Wood,  2  P.  Wms. 
128 ;  Mills  V.  Fuu-kts,  b  Bing.  N.  C.  455 ;  la  re  Cord- 
WU*  23  W.  £.  826,  L.  A.  20  Bq.  644 ;  In  re  Compton, 
80  Oh.  D.  15 ;  ewen  althoa^  the  damages  were  not 
ascertained:  In  re  Murrt's,  23  W.  R.  120,  L.  R.  10 
Ch.  App.  68 ;  Courtenay  IViUiafM,  &  Hare  539,  15 
It,  J.  Ub.  204.  We  aLiu  submit  that  this  ia  an  action  to 
leoorar  land,  and  time  doee  not  begin  to  ma  ac^inat 
na  till  we  came  into  poeieeeUm  npon  the  death  of 
Ifira.  Coppen  :  Pugh  v.  Heath,  30  W.  R.  653,  7  App. 
Oas.  235;  Ilnrlock  v.  Ashberry,  30  W.  R.  327, 
19  Ch.  D.  5139 ;  Ilugill  v.  Wilkinwn,  36  W.  R.  633, 
38  Ch.  D.  480;  /i»  r»  Oven.  43  W.  R.  55^  [1894] 
3  Ch.  320;  and  tint  tide  being  a  redemption  eoit 
docs  not  come  within  3  &  4  Will.  4,  c.  27,  s.  4'2,  find 
consequently  we  can  bring  all  our  arrears  of  interest 
into  the  account :  Edmunds  v.  Waugh,  14  W.  R.  257, 
L.  B.  1  £q.  418 ;  in  re  Marih/idd,  Marthfidd  v. 
AiMtivi,  85  W.  B.  401,  34  Gh.  D.  721. 

J.  Q*  Wood,  iot  the  defendant  Coppeo. — The  oases 
oitad  upon  the  firat  point  are  either  eaeee  of  the 
beakmptoy  of  a  testator  or  oaaea  of  eontraet,  and  do 
not  apply  to  a  c^e  of  damages.  The  plaintiffs  are 
only  entitled  to  claim  sue  years'  arrears  of  intereat. 
There  is  no  case  raaotly  deriding  this,  bat  the 
ofaaerrationa  of  the  judges  are  in  lafonr  ol  tUs  view 
in ChaoaaeaofDu  Vigier    Lee,  2  Bai«396;  Stierr* 


Kmp,  6  Hare  165 ;  SiwMr  Jaekum,  1  W.  S.  401. 
17  Bear.  405 ;  and  Jfeaoit    AwMikiil,  It  W.  R.  lU, 

33  Beav.  296. 

Jngpeni  lor  deiendant  Temple. 

€hrv  ttiftwdlU 

Dec.  21. — Bt&ne,  J.— Now  I  come  to  the  second 
question.  The  plaintiffs  say  they  are  entitkd  to 
treat  tiie  amoant  recovered  by  way  of  damsffM  ai 
being  repaid  to  the  extent  of  the  ^ir.it  i^  -barre-l  (iebt 
of  £220.  or  to  retain  an  amount  of  asa>-tB  otherviM 
applicable  in  payment  of  damages  in  discharge  d 
aooh  damages.  Thej  admit  thef  oonld  not  •«(  ol, 
Irat  they  say  that  thic  ia  not  aet  off,  hot  aaakgooi 
to  the  right  to  retain  a  legacy  in  discharge  Gt  a 
statute-barred  debt.  They  say  that  they  We  oo 
authority  ostablishing  their  contention,  but  they  rei«r 
to  the  caae  of  Courtenay  t.  WtUiama,  3  Hare  539,  m 
showing  the  principle  upon  which  they  assert  flii 
claim,  and  as  fairly  enumerating  the  previous  atet 
upon  which  tho  plaintiffs  rely,  .^llii  lordship  nui 
the  pEi'iyage  (p.  551)  commencing:  "The  statate  of 
limitations  that  governs  "  to  *'  rebutter  to  the  plaiatifi 
demand  "  on  p.  554.]  Now,  it  is  to  be  obewved  tihal 
,  the  decision  in  that  case  relates  to  a  legatee^  tllin 
i  being  a  bounty  intended  by  the  testator,  and  tht 
sfiijio  remark  applies  to  Jeffi  v,  H'ci/t/i,  and  the  learned 
judge  in  Courtemy  v.  Williariu  expressly  reoognixo 
that  the  debtor  cannot  plead  by  waj  of  Bet  off  a  debt 
barred  hy  the  Statute  of  TsmitatinQe.  Tbm  ^mm 
of  Obvrtmiy  W^iam  oame  on  tar  appeal,  15  L.  J. 
Ch.  204,  anr^  the  decision  was  affirmed.  At  p.  20T 
the  Lord  Chancellor  says:  "Now  it  is  quite  ootats 
— [His  lordship  read  the  passage  to  "in  tLt 
couiae  of  thia  argnment,"  p.  208].  What,  then, 
do  theae  deofafioni  amoonfc  vat  To  my  ndiid  they 
come  to  this,  that  in  the  case  of  a  legacy  tbi 
person  indebted  to  th«  testator's  estate  is  not 
entitled  to  claim  that  k'TM,.jy,  uule^a  he  treats  tht 
legacy  in  one  way  or  another  as  being  pro  ftbt^-. 
or  wholly  satisfied,  aa  &e  case  may  be,  by  the  amoiUit 
due  from  bim  to  the  testator,  although  barred  fay  tht 
Statute  of  Limitations.    Counsel  for  the  platnttfr  «l 

mirtlile  tvj  relY'r  me  to  ;iny  HUtlinrity  which  would  tB»b 
it  applicable  to  a  caup  like  the  present  where,  there 
being  a  statute-lmred  debt  due  by  a  perwm  to  s 
teetator  who  ma  dead,  an  aebum  ia  won^t  agMM* 
the  exeoatoia  of  the  teatator  in  xeapeet  of  waale  eom* 
mitted  during  his  lifetime.  If  this  bad  bo«n  a  aiapie 
action  for  waste  brought  against  the  tenant  far  Ii& 
during  his  lifetime  it  would  have  been  no  answer  to 
say,  "  Bat  yoa  an  indebted  to  me."  Of  ooiuae  tbst 
wonld  have  been  a  rimpla  set  off.  le  fttere  ea^ 
diffHrence  here  ?  If  a  right  exists  at  all,  it  appear*  to 
me  that  it  must  be  a  right  existing  by  reason  of  sft 
ofT.  In  the  absence  of  authority  I  am  not  going  ' 
be  the  first  to  decide  that  there  is  any  such  right  *? 
that  claimed. 

On  the  other  powt  I  have  been  referred  to  the 
earlier  caaes,  and  invited  to  accept  certain  dkM 
in  thosi^  r-:.irli(>r  cases  rather  than  dicta  in  the  l.nter  caee*. 
[ffis  lordship  then  referred  to  the  jndgm^its  in  tt« 
cases  of  Du  Vigier  v.  Let.  Sober  v.  K^^mp,  Sinclair  t. 
Joidetout  Maam  ▼.  AwodAeni,  and  SUmimdt  v.  WmmK 
in  wlifch  lattor  case  prooeede  of  aale  of  tiM  eetale 
the  tniH^i'i of  th"  ui Lirtgagee  had  been  paid  into  ooort. 
and  the  trustccis  were  hald  entitled  by  Eindecslej. 
V.C.,  to  more  than  six  years'  arrears  as  the  suit  was  cot 
one  to  reoover  iutereet  voder  the  i2iid  aeotjon  o<  3  4t  4 
WiI1.4,e.27:]Theyioa-OiiaiiOBilortfMra8ay8.  ■*!«■ 
bound  to  say  that,  with  all  daferenoe,  I  cannot  ooocar 
in  the  conclusion  that  a  bill  by  a  mortgagor  to  reorw 
the  surplus  moneys  comes  within  the  terms  of  th* 
42ad  eeotion  as  being  a  suit  by  which  axreais  of 
tiHight  to  be  nooTwnd*  Moaanfw,  & 
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doa  not  »p|>ear  to  me  to  oome  within  the  spirit  of 
ft*  Adkt  iniioh,  it  maet  be  remembered,  is  an  Aot 


.  ligfati,  and  wbioh  most  be 
OEoslrasd  wiOi  rasaopiiMe  ilrietneM.   The  intention  of 

the  L-gislature,  I  think,  was  thiit  if  ;i  in  nil  ch  ise  to  lot 
tDt^mt  run  for  more  than  six  years,  &nd  then  coiue 
to  s  ooort  of  jastioe  to  reoorar  the  intereat,  he  should 
(■ij be tmitied  to iMow  tlx  yMn'inteMtt;  Imtit 
Amnai  foOow  thai  tlw  l>ciaktiii«  nit<iide<l  that  a 
jEOrtgagor  who  has  lost  his  legral  right,  and  corn*  ^  tn 
Uie  court  inaiatin^  on  his  equity  to  redeem,  shoiild  Le 
allowed — although  ho  has  failt-d  to  pay  the  interest 
vhich  be  ought  to  have  paid  for  more  than  six  years — 
to  redeem  on  ij^jmmt  only  of  six  yean*  interest. 
Dmm  would  be  no  justice  in  such  a  construction  of 
flie  statute.  Is  the  omission  of  the  mortgagor  to  pay 
the  iut'Tt which  he  ought  to  huvn  ^  aid  less  culpable 
Vim  the  omission  of  the  mortgagee  to  deoiand  and 
eoforoe  payment  of  it  ?  " 

No«t  Jike  S»r»  IkJ.,  in  /n  re  Mar$hfield,  I  oonfess 
Imnotalile  to  TCsist  the  reasoning  of  Ebdenley, 
V.C,  in  Edmnn-h  v.  Wauyl.  Thr:  truth  is  thiN. 
Bdore  the  passing  of  the  Act  in  question  there  were 
oerUiD  rights  as  between  a  mortgagor  and  ft  mort- 
g^M  in  sorifnoe.  In  ra^eot  of  tbe  noanry  of 
smin  of  tBtenat,  th«  42mI  sMiiao  Iuh  aflboted  th« 
right  of  the  mortgagee  when  coming  to  recover  money, 
but  not  hia  right  when  he  has  exercised  his  power  of 
Mle  and  holds  the  pro<:eeds,  or  where  his  mortgagor 
comes  to  redeem  and  take  sway  from  him  kit  Itgil 
rights.  I  think.  tbereloM,  tiiat  tiwtrat  vievit  ttftt 
BI  s  init  to  redeem  thf>ro  i*;  110  snch  righIrM  tittt  OOlll' 
tsoded  for  on  behalf  of  the  defendant. 

flolWlor  Ibr  tbo  slainliflh  iToAa  €fre«Vl«^ 
Solioitora  lor  the  ddmSnA  Con^i  Wrtdti  A 

Sharp. 

Sohcttor  for  the  defendant  Temple,  J,  Turner. 


J.f 


Dm.  80,  ai. 


Wnghi. 

In  rr  ROXBL'RGHE  PrESS  (LiMITKD). 

SriKRs  &  Bkvan's  Case,  (a.) 

CompORtf — ll'ihiiiny  up — Voniract — Conai deration  Jvr 
iW«  iAher  than  caah—RegUtrcUion  of  contract- 
Matter  0/  pr^udict—"  Jua  and  emutabW—Oom- 
miet  Ati,  1899  (ei  <ft  62  Ficf.  c  »},  1. 1. 

Bffiirt  granting  rflirf  uuJer  the  Companiea  Act,  1898, 
Oit  court  will  conaider  the  conaideration  givm  /or  th» 
tiare*  which  wtre  iaaued  and  tht  nature  of  tSn  tmdmd 
•BiyAtip  fte  regiatered.  It  lies  on  the  applicant  to  afunu 
that,  when  entering  into  the  contract  which  he  is  njtplyimj 


i  wkth  due  laution  and  eota-  imlious- 


»fu,  and  that  he  did  nothing  to  dMsnMUe  him  to  a  relief 
dtktm$tttf'  '  


Saxnmons  by  Messrs.  Spiers  i<L  71.  v  ui  to  vary  the 
lut  of  contributories  by  inserting  their  names  in  the 
Hit  of  fully  paid  up  shareholders  with  regard  to 
cwtaia  ihant  whioh  htd  bean  allotted  to  them,  or  in 
ue  alteaafiTe  for  t^ef  Tmder  th«  Companies  Act, 


The  applicants  were  accountaQts  in  a  large  way  of 
One  Bideal  had  omiverted  his  pnUitUog 
'hosiocas  into  a  United  company  under  the  Oftne  of 
tits  SMclnvclra  Pnee  (Limited) ;  as  vendor  be  trie  to 

hm  allotted  to  him  30,000  full)  -j  ai  i  shane.  These 
bis  co-directors   resolTed   should   lie   7  per  cent. 


ifl.)  Reported  by  C.  W.  MxAS,  £sq.,  Bantater-at- 

I*w. 


cumulative  preference  shares.  Nothmg,  how- 
ever, was  said  in  the  contract  as  to  allotment  to 
hit  aomfaHMH.  £ideal  also  became  a  "  governing 
direetor**  of  tiie  oompany.  The  applioants  agreed 
with  him  that  tViey  wi.sul.l  issac  the  pruspoutus  of  the 
company  to  bW  of  their  customers  with  personal 
letturs  reoommendii^  the  shares  in  consideration 
of  leoeifiDg  from  fiideal  at  liia  nonineee,  200  of 
hie  ehaiee  and  alao  tlie  sum  of  6d.  for  overy  ehara 
appHwl  for  on  their  recommeiiduiion.  The  shares 
wore  allotted  direct  to  the  applicanla  bv  the  company 
and  not  to  Kide»l.  No  oootractas  to  this  transaction 
was  ever  registered  under  seotiun  25  of  the  Oompaoies 
Act.  1867.  Tbe  oompany  having  gone  into  liqiiida> 
tion,  the  names  of  MesHrs.  Spiers  &  Bevan  were  placed 
on  the  list  of  contributories  by  the  liquidator  as  holders 
of  unpaid  shares.  I  liry  now  applied  to  L  tve  their 
names  removed  from  tbe  list  of  oontiibutones,  or  in  the 
alternative  for  relief  under  the  QOB^paaies  Aot,  1898. 

Wright,  J.,  held  that  they  ware  aot  entitled  to 
have  their  names  removed  from  the  liet  of  O0ft» 
t  ributories,  but  took  tinato  ooDodv  tiieirapplieatlon 
under  the  Act  of  ls98. 

8.  0,  Buckmaaier,  for  the  applicants.— The  appli* 
oants  are  entitled  to  relief  as  they  are  "  persons 
interested,"  and  it  is  "  jurt  and  equitable  "  toat  the 
oontmi^  aboold  be  filed. 


B,  ymUU,  for  the  Hquidaton— The  cootraot 
the  vendor  wasamere  speoidatioaf  and  tbe  ^iplioasti 

are  not  entitled  to  teUef . 

Our,  adv,  vuH, 

T)r-^.  ■21. — \Vi  iQiir,  J. — This  case  raises  a  ijuestion 
of  great  importance  under  the  Act  of  this  year  for 
giving  relief  against  the  provisions  of  the  2d(h  section 
of  the  Companies  Act,  1867 — ^namely,  whether  under 
this  Act  rebef  can  properly  be  refused  on  the  ground 
of  wliat  iiiuy  be  called  matter  of  prejudice,  as  distin- 
guished from  bad  faith,  or  gross  negligence,  or  iUegai 
conduct.    The  applicants  would,  in  my  judgment* 
have  been  entitled  to  relief  if  the  ebaiee  whidk  tbey 
took  m  fbe  bdief  llxat  they  were  fnUy-paid  eharee, 
and  which  the  company  issued  to  them  as  f  iHy  paid, 
had  been  taken  by  them  at  their  real  or  supposed 
value  as  payment  for  services  of  an  ordinary  btunMli 
kind.   O^i^tit  to  make  any  diifereDce  if  the  servioet 
rendered  were  the  reoomroendiiig  or  puffing  of  the 
vendor's  shares  with  the  view  of  hrlj  ing  him  to 
unload  them  on  the  public,  and  in   iguurance  or 
without  full  inquirj'  whether  thxy  were  valuable  or 
worthless,  and  if,  instead  of  taking  them  at  an 
estimated  vaJne  soffioient  to  pay  the  real  worth  of  the 
services  given,  the  claimants  took  them  by  way  of  a 
L»rgo  commission  of  100  shares  for  every  200  or  300 
persons  to  whom  they  might  resonnKi  u  1  a  piiri  haj^e, 
besides  a  oomuusitiuu  of  6d.  per  share,  the  soic  ot 
which  their  introduction  might  effect  r*   It  is  argued 
with  much  iave  agMnst  the  applicants  that  on  thia 
Ttevr  of  tbe  fMts  this  was  a  speonlaCive  and 
question trmnsactioTi,  in   whiih   they  must  bo 
left  to  protect  themselves  by  thtir  owu  vigilance, 
and  that  they  ought  not  to  be  relieved  at  the 
expense  of  erediton  or  bond  JUk  oontribototiea.  In 
some  eaeee  of  tiui  kind  the  amonnte  involved  are 
very  large.    To  allow  the  relief  inny  !  •  to  deprive 
creditors  of  the  principal  or  the  omy  fund  for  their 
payment,  or  to  subject  to  a  greatly  incre«tsed  burden 
ountribatoriee  who  have  already  paM  money  on  their 
shares.  To  refine  tin  r«Hef  nay  naea  roin  to 
applicants  who  have  done  nothing  contrary  to  law. 
In  some  inatfinces,  eapecially  where  relief  is  sought 
by  vendors,  the  questions  which  wUl  have  to  be  solved 
in  this  court— Mul  in  other  oooru  if  remtrd  is  to  be 
bad  to  ooetidefilfcei  of  fha  Uad  nam  u  qv^  ~ 
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■■ffl  ^t*  «l  iha  most  difltoolt  ktnd,  gorerned  by  no 
definite  priooiplee  of  1  iw,  and  varying'  w'dh  .  v.  ry 
complexity  of  circumstance.  Y©t  to  diategard  tliem 
IS  hui  ily  posaible  when  it  is  left  tu  the  ooort  to  exeroiee 
a  diaofetion  to  what  it  *'  joft  and  e^nitabla."  It 
SMIM  to  me  that  saeb  oanodaratioDt  eaunot  be  whdly 
dlVMarded,  and  that  it  must  in  - nh  case  be  a 
qnecuon  of  degree  and  fact.  I  cannot  attempt  to 
lay  down  any  general  rule  beyond  this— that  I  think 
it  liee  on  the  applicant  to  abow  that  he  htm  aotod  with 
due  caution  and  finnnrinntiniiiiniiW,  and  tibat  he  bai 
dome  Botiuag  to  disentitle  him  to  a  relief  at  the  coet 
of  OUier  innooent  pemons.  In  the  prosent  case  I 
have  conjo  to  tlic  c  iiLlusion  that  the  applicante 
ought  not  to  be  so  aesisted.  They  are  aocoontanta 
in  a  large  way  of  busineas.  One  Bideal  had 
converted  bic  own  jmbUahing  buaineaa  into  a 
ooicpany  nsimd  tin  Bbxburghe  Preae  (Limited),  of 
which  he  noade  himMilf  '•governor  diret;tor,"  and  he 
was  to  get  aa  vendor  aboat  30,00().  7  per  ceat  ouiaa- 
liif  1  vo  pref ereuoe  aharea  iasoed  aa  fully  paid.  Then  he 
waa  auxioua  to  ankwd.  and  be  aek«i  the  preaeot 
apphcanto  to  bcilp  bim  draiikting  the 
of  bie  company  among  their  customet-a  with  wbnt  ^r, 
oaUed  peruonal  letters  recommeaduig  the  shares. 
They  agreed  to  is^ie  copies  with  auch  letters  to  600 
persons  on  the  terms  that  thaiy  abomld  be  giTea  foe 
tbetuselves  aa  nomineea  of  the  vendor  200 of  b&abuw, 
MdiJeo  thewm  of  6d.  for  every  share  applie<l  for  on 
uufrveeoannendation.  It  does  not  appear  that  they 
made  any  inquiry,  ex. .  j  t  i:om  Kideal  himself ,  aa  to 
the  truth  of  the  statements  in  the  proapectua  or  the 
real  value  of  the  aharea  which  they  wen  neoDmend- 
ing  to  the  public  Under  theee  droumstancea,  I  am 
not  disposed  to  niUeve  them  from  the  consequences  of 
thf  ir  not  having  taken  tin  trouble  to  look  at  the  filed 
ooatract.  If  they  had  looked  at  it  they  would  have 
seen  that  it  omitted  all  mention  of  the  moat  material 
part  of  the  real  oontnot  under  which  tbe  vendor'a 
abwee  were  ■otaaUy  bened->namely.  that  they  were 
to  be  7  per  cent,  cumulative  prefert  u  p  Hhu:^'!,  I 
think  the  application  must  be  dunnisaed  with  costs. 

L  nv(  to  appeal  was  given,  and  execution  stay^  ia 
the  mean  time  on  tbe  tenna  of  an  •openl  bonf  lodsad 

Solicitors,  Ward,  Prrki,  A  McKay,  for  the  apolkents  ■ 
Weatherfidd,  Son,  Jb  Bainet,  for  the  liquidator. 


as.  Dir.  1  , 

(IftmiM  Md  Obenndl.  JJ.)  j 

MCXTTAM  r.  OnxTn.  (<i.) 

Company— Dimtor—Uiiauthorized  oaynunt  of  capital 

to  sharOeUtn—LiaMitg  «if»lkmMim  to  r^ttnd. 

The  (hrtdvrs  <\f  n  rompany  owning  ship*,  having 
received  a  sum  uf  money  utuier  a  policy  of  i/uuraaee  ^ 
of  the  thipa  which  had  become  a  total  lost,  ditlrHuttd 
the  moH^  among  the  tharthiMen  in  the  cmipnny, 
vHk  tkeit  knowledge  and  eon$mt.  Subsequetitly  the 
compan;;  was  wound  up.  .In  order  waa  made  in  the 
vrindiny  up.  undrr  tectioti  lU  o/  the  Com)>aniu  Act, 
1«;)0,  dtdarinj  that  the  payments  to  the  shareholders 
were  ^yxnentt  in  uductim  of  th*  capital  o/  th*  ame 
JMH^»  tmdwm  taUmw/ul,  and  lAe  dirtdon  uwnr  orrfsratf 

ttfO^  tkt  amount  to  the  liipiidator.  T/.m  •>Tihr  fw< 
Wmfe  wftAout  pr^udice  to  the  right  uf  the  dtrtdors  tv  be 
rec'itipfd  ly  thr  eftarehuhU-r^. 

Held,  that  the  director*  were  eaiitled  to  recovtr  from 
tketkankotdtnikenumeypaidiotkmti. 


A^pdul  by  Uit-  d<3fendant  from  tbe  Swansea  Count; 
Court. 

The  plaintiffs  were  the  direoton  of 
celled  Cory's  Steamers  (Limited), 
was  a  abarebolder  in  tho  com  puny.  In  1894  71* 
Primrote,  a  steamer  wtnch  wtw  the  property  of  tbt 
oompjiny,  beraiDe  n,  tottii  loss.  Thi'  Primrote  wu 
msurod  and  the  uudtirwritera  paid  to  the  coaipaaj 
£719  2a.  6d.  in  reap«)0t  of  tbe  leai.  In  April.  IfiM. 
the  diceeton  of  the  company  aent  the  following 
oiroalav  to  Ilia  ■haidiold'-n,  including  the  defendaDt: 
"  We  have  a  mm  of  money  in  li  in  l  from  iuiur&ooe 
received  on  account  of  tbe  iuss  ot  The  Primm. 
We  propose  remitting  10a.  per  shure.    If  yoam  M 

objection  we  will  Mud  yon  £  ,  being  IQe.  cnmr 

 abaree,  on  yonr  eending  a  Teeeipt  on  enemsS 

form  and  provided  alt  the  shareholders  consent. 
Tuore  will  be  a  considerable  sum  more  to  receive  for 
insurance  of  The  Primrose."  The  receipt  waa  as 
foUowa:  "  Keoeived  of  Cory's  Steamen  (Limitad}the 

aum  of  £  ,  beiiur  a  reduotion  of  IDs.  per  aharesB 

the          aharea  heldby  mo."    The  defendant ■wTo»f  a 

letter  in  answer  to  tbi:  circuliir,  iu  wLicli  he  mi.A. 
"  I  quite  agree  with  tin  prup  jyiti<  n  of  your  letter  of 
the  lUth  of  April  and  enclose  my  receipt  for  £li, 
being  lOi.  on  my  twentv-aix  abarea."  Fnrtbw  pay- 
manta  vara  made  to  the  aharebolden  out  of  tbe 
innnnee  money  of  The  Primrote,  tbe  total  amount 
received  by  the  defendant  being  £Sd. 

On  tbe  29th  of  December,  1896,  a  winding-iu>  ocder 
waa  made  againat  the  company,  and  on  tEoSidfif 
December,  1897,  tbe  li^nidatot  of  tbe  eoi^pHqr 
obtained  aa  order  nndw  leotion  10  of  tiie  Obwpenias 
Act,  1S!>0,  drc^aring  that  the  payments  made  to  tht 
8harchol(it:i\i  uut  of  the  moneys  received  in  respect  oi 
the  insurance  of  The  Primrote,  amounting  in  all  to 
£719  24.  M.,  were  payments  of  part  of  tbe  e^cal  of 


hy  K  O.  BoBUraov.  Eaq..  Barriater- 
et»lA«. 


the  company,  and  wen  unlawfully  and  impcoperly 

paid  in  r«»ductioo  of  the  capital  of  the  company,  and 
it  was  further  ordered  that  the  directors  should  pay 
to  the  liquidator  tbe  suLn  i  f  £719  2a.  6d.  This  order 
was  expressly  made  without  prejudice  to  the  right  of 
the  diiectors  to  be  recouped  by  the  sbarebolden  tbe 
torn  paid  to  them.  Tbia  action  was  brought  by  ths 
dbeoton  against  tbe  defendant  to  recover  the  £iS 
paid  to  him. 

The  couuty  court  judge  gave  judgment  for  th« 
plaintiffs. 
Tbe  defendant  affenled. 

Witt,  Q.C.  {Poky  with  hiaa),  for  the  appellant. - 
This  action  will  not  lie.  The  directors  and  the  share- 
holders were  joint  tortfeasors,  and  aa  such  there  ia 
no  right  of  contribution  between  them.  Fnrthar,  the 
directon  wen  in  the  position  of  tmateea,  and  a  tiMlaa 
cannot  recover  money  paid  under  a  mistake^  of  law  to 
a  third  person  who  has  full  knowledge  of  the  facts. 

He  cited  Utnji-rs  v.  Jw/ham,  25  W.  B.  338,  3  Ch.  D. 
3dl ;  Whittaker  t.  Kerthaw,  39  W.  S.  22.  15  Cb.  D. 
S20 ;  Lindlay  on  Company  Iiaw  (Adi  od.}>  p.  M. 

Merufer,  for  tbe  reepondants. — ^Thia  ia  not  a  caae  of 

j  tiut  tiirtfeasors.  In  the  case  of  a  trustee  who  lu« 
toiiii:ii'.tt»d  a  breach  of  trust,  he  may  follow  thi 
J  rnj ,  rty,  for  it  is  his  duty  to  get  the  fond  back 
Qodefroi  <m  Iruato  (2nd  ed.).  p.  687.  and  caeee  aki 
there.  j^eMfm  ^  Iriiaf  wfaonaainatigatednbieaah 
of  trust  is  liable  to  indemnify  thetruatee:  Trafori 
V.  Boehm,  3  Atk.  410  ,  Ilaby  v.  Rid^halqh,  3  W.  B. 
31  <,  7  De  G.  M.  &  0. 104  ;  Sawyer  v.  S^iwy^.  3.'}  W.  R. 
403,  2b  Ch.  D.  005.  Tbe  right  of  directors,  who  have 
been  ordered  to  ropay  mon^  paid  to  Bbareb<Man  oat 
of  capital,  to  recover  from  tbe  abareboldecs  was 
recognized  by  Jesad,  M.B.,  in  /n  re  Nettimuil  Fmmit 
<A>.,  27  W.  B.  908, 10  Oh.  O.  118;  aaibf 
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Frj.  J.,  in  /n  re  ^faMMtNi  Abm  Cb.,  WW.  B.  771, 
31  Ch.  B.  149. 

Q.C.,  replied. 

liAWBASOBi  J.— Ill  my  opinion  the  decision  of  the 
oooDty  oottftjodgein  taltcas.'  w^i'i  right.  The  facts 
of  ttw  Qtm  an  m  follow:  Th»  pli^iift  f  the 
&ntlU>n  «f  ft  ooiii]|Mniy  whidi  lor  ooim  yoan  bad 
Ctrried  on  the  bminesa  uf  shipownent.  One  stcamHhip 
Wonging  to  the  company  was  lost,  and  the  company 
KCHiv  J  iibout  £700  iriMirntioe  money  from  thu  under - 
writers.  For  aome  reaoou  the  directors  of  th«  com- 
paoy  determined  to  dlfU*  this  money  HMM|p  the 
WMcboldmof  the  oompoaj.  Aaatioe  wm  Motto 
tt*  oharohotclart  aaking  tbwn  wlMttor  Hher  agreed  to 
the  proposed  division  of  the  money.  The  snareholders 
did  egr^i  and  the  money  was  acoordinglv  distributed. 
In  i.*^itT  the  comi)any  was  wound  np  under  the  Ai  *.  of 
1^0.  The  traiuwGtiou  aa  to  the  distribntion  of  the 
insitcanoe  money  was  dieoovered  by  the  liquidator. 
Ba  aouidarad  that  tba  payment  ma  ia^iroMr, 
iMonaatlieedbotof  itwaa  to  diminiih  tiMcaptttal  of 
the  company  by  the  amount  in  question,  to  which  the 
creditors  of  the  company  were  entitled.  The  liqaida- 
tor  obtained  an  onltjr  HL':niiiHi  ihn  ilirtjciora  for 
repayment  of  the  money,  and  now  the  directors 
bring  their  aotaon  againet  one  of  the  shareholders  to 
reooTw  the  amount  paid  to  him.  ^Dm  poaition  of  the 
parties  is  this.  The  sharehcMan  Iwra  aU  benefited 
Of  tiia  payment,  which  they  assented  to,  and  they 
ufva  no  good  answer  to  the  claim  which  the  directors 
now  mafe  against  tb.  tn.  As  between  the  share- 
holders and  the  directors,  it  is  perfectly  right  and 
just  that  tb«  directors  should  not  be  held  personally 
li^>le  for  payments  made  to  the  ihareholdacs,  who 
apqoieeoed  in  the  payoMOia.  lUo  appoal  uuat, 
'    s,  ba  dismissed. 


GBJdnntUk  J<~I  Ma  of  tha  aana  opinion.  As  to 
tilalaw,  fha  caae  ia  aot  fraa  from  cUfflcalty,  bat  on 
the  merits,  apart  from  any  question  of  law,  there  is 
no  difficulty  whatever,  because  it  is  clear  that  the 
shareholders  who  received  payment  of  this  money 
ought  to  be  the  persons  to  repay  it  rulher  than  the 
directors,  who  were  merely  the  instrumenta^vhether 
by  a  miatalia  of  law  or  ol  fact— in  paying  away  the 
BMMiey.  Tba  diraebore  OA  improperly  pay  this  su>n»y 
to  the  Mharebolders,  b'lt  aa  bi'twrnu  the  shareholdi  ri 
and  the  directors,  tho  siinrehoiders  ought  to  repny 
the  mi  ney,  for  the  direct Grs  committed  no  real  fault, 
other  than  an  error  of  judgment  and  company  law, 
which  might  have  been  put  right  by  getting  an  order 
m  the  Cbaoosvy  I>ivision  for  tha  ndaotioii  of  tin 
oapitel  ol  fha  oompany.  Tlia  nibftaiioa  ol  tiM 
defendant's  contention  is  that  in  this  case  the  technical 
rule  as  to  there  being  no  right  of  contribution  between 
joint  tortfeasirs  a;  [lies.  In  my  judgment  this  is  not  a 
case  of  joint  tortfeaaors.  At  first  I  was  in  some  duubt 
as  to  the  position  of  a  tniataa  irilO  oommits  a  breach 
of  trust  through  p^mg  away  mmtft 
ably,  but  throarii  s  nittalca  dliato  tlrn 
of  a  trust  deed,  as,  for  example,  wborf  a  trustee 
inake«  a  wrongful  payment  to  the  teuant  for  Life. 
But  when  thv  i  ti.scs  are  li^uk.-l  nt,  it  i.y  i.lear  tbtit  that 

is  not  a  caj'e  in  which  the  trustee  and  the  tenant  for 
life  are  oonsidttred  to  be  in  part  delicto,  Trafford 
AsdK  3  Atk.  440^  is  tba  aatiiaifc  oaaa  on  thia  qnivt^ 
wlodiiiflaaaUjqiiotad.  The  doetriaa  fa  obo  olearly 
stated  in  Sawyer  v.  Sawyar,  and  most  dearly  of  all  in 
Jtahj  T.  Ridekalgh,  which  is  referred  to  by  Chitt  y,  J  , 
ill    ^^nvytr  V.  Sawyer,  where  he  says:  "  Th«'   w.  ll 
knowu  case  of  Buby  v.  RideJuUgh  proceeds  upon  the  i 
footing  that  each  jwrson  at  whose  instance  the  troataas 
kai*»«oiBiiattad»bc«aokof  trust  ia  liable  to  reaoup 
tbaialjastof  AifcVniidtof  «nal  to  tiia  traataaa?*! 


In  Babi/  V.  BideKalgh,  personalty  was  bequeathed  upon 
tmat  for  tenants  for  life,  with  axeontory  trusts  in  re- 
mainder, bat  wifbont  direotlons  aa  to  Invaafemant.  The 

tnifltpp5,  nt  tbp  instancf!  of  the  tmants  for  lifa» 

i    their    nriK'nitd    iulentiOU   Of  iUTCStiog  in 

the  fiiLil-i,  mill  ir.ve'.ti'l  on  mortgage  so  an  to 
obtain  an  increased  income,  bat  it  did  not  appear 
that  the  tenants  for  life  approved  of  the  particular 
•eoutitiM  whioh  were  taken  and  which  proved  in- 
suffloienfe.  The  tiuate^i  bad  to  make  good  th**  loss, 
and  it  was  held  that  the  tenants  for  life  were  liable 
to  recoup  the  trustees.  Turner,  L.J.,  in  giving  judg- 
ment, .'aid  "  Now,  the  ccMuis  ijuc  tru-t''>i  for  life 
who  instigated  the  trustee  to  oouimit  the  breach  of 
trust  have  derived  from  that  breach  of  truKt  tho 
advantage  of  enjoying  the  increaaed  inoome  of  the 
fxmd  not  doly  invootad  according  to  the  tmat,  aod 
the  consequence  of  that  is,  that  the  eeifoM  qm  tmdmi 
in  remainder  have  a  right  to  have  that  inoome  TO» 
funded  and  made  good  by  the  wtnxx  qw  trusfmt  for 
life.  It  is  trust  money  received  by  them  under  a 
breach  of  trust  to  whioh  they  were  privy,  and  the 
eflfeot,  I  apprehend,  must  be  uiat,  as  the  loss  which 
ought  to  f^l  on  those  who  instigated  the  broach  of 
trust  has  been  laid  by  the  court  npoa  tka  troataaa. 
the  trusteee  are  entiUed  to  stand  in  the  plaoe  ol 
the  ce$tui$  que  tntstiiU,  in  remainder,  for  the  pur- 
pose  of  recovering  against  ^e  catuit  que  truidmt 
for  life  who  instigated  the  breach  of  trust,  or 
their  estates,  the  benefit  actually  received  by  them 
in  consequence  of  such  breach  of  trust."  It  soo—i 
to  me  ttiat  if  it  can  be  aatd  that  in  thia  «aaa 
the  shareholders  instigated  a  bmdi  of  trust,  the 
case  is  perfectly  clear.  It  is  said  that  trustees  in 
these  cirontnstanoes  are  entitled  to  stand  in  the  shoes 
of  the  c<it"is  ijiie  trmttnt.  and  that  is  equivalent  to 
saying  that  in  this  case  the  directors  are  entitled  to 
stand  in  the  place  of  the  liquidator  for  the  purpose  of 
recovering  against  the  sharisholdaia  who  reoeived  the 
money.  Jeesel,  M.R.,  in  in  rs  JVafAmal  Fmidt 
AHiurance  Co.,  and  Fry,  J.,  in  In  Re  Alej^andra  Palace 
Co.,  both  made  orders  against  directors  without 
prejudice  to  the  right  of  the  din  etors  to  recover 
over  against  parties  privy  to  the  transaction.  It 
is  difficult  to  suppose  that  aadi  oadars  would  have 
been  made  if  the  tight  to  iwxrrer  over  did  not  exist. 
It  was  probably  wi&  « -Hew  to  putting  the  dgeotofa 
ill  that  position  that  the  orders  were  txpressly 
made  witiiout  prejudice  to  the  right  of  tho  directors 
to  recover  over  On  the  whole,  therefore,  when 
the  matter  is  fairly  considered  the  point  seems  to  me 
to  be  one  in  which  there  is  no  substantial  difficulty, 
aad  in  Off  Ofiaioii  there  ia  DO  dootriiM  whisk  p(^^ 
oa limniaiBmHiiir  ttat  ^a  skareholdere  and  not  the 
directors  should  bear  the  IrT^*;  in  fh--^  ra^p 

There  is  one  other  poiut  wiiicii  might  have  caused 
a  difRculty,  and  that  is  the  question  whether  the 
judgment  should  have  been  for  au  iudemnitr  and 
not  for  the  reooTCKj  of  the  actual  money  paid.  In 
my  opinion  the  pnpar  form  of  the  jodoniaat  would 
be  a  iudgmnit  for  an  mdenntty,  ImltiiepoiMt  waa 
uot  taken  hf^fore  the  county  court  judge,  and  there- 
fore it  18  not  open  to  the  appellaut  to  take  it  here. 
Thi-  point  is  not  one  uf  any      jusi  iera}  le  im;  /rUillCt>, 

because  most  of  t^e  money  bus  been  lopaid  by  the 
shareholders  since  this  action  was  brought.  We 
therefore  need  not  intecfan  with  tiie  jodgment  of  the 
county  court  judge,  wUflk  will  Itaild* 

Appml  dimitted. 

Solicitor  for  the  appeiiaut,  Du  Butt. 

SoUoitoia  for  the  respondents,  Eotuu,  BuJuurd*,  ^ 
IbrrUa,  iatJ*S,  Biehardh  ' 
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BsABoaunr «.  Biabdceit.  (o.) 

JMomwi^— Bds  j  udicata  —  Probate  —  Practice  —  Ileir- 
at-law  party  at  one  of  next-of-kin  only— Decision 
rM'ihli.ihiuij  will — Action  t>/ rjrrtui' n(  In/ heir-ot-low 
alleging  mtt*tacjf— Court  of  I'robate  Ad,  1867  (20  if; 
21  Viet.  6. 77),  a*.  61, 62, 63. 

Tn  an  action  for  establisfiitu/  a  will  in  the  Probate 
Dh  ision  to  which  thf  heir-<it-/<:iw  nf  the  deceated  i«  a 

pttrty  as  our  vf  the  tieji-(f- kin,  i(  wreHMirtj  nltO 

to  c%te  him  in  his  character  of  heir-at-law  in  order  that 
he  thould  be  bound  at  to  the  real  ttUttt  tf^tkt  ^hemtld  iff 
th»  ciaewMn  of  the  court. 
HM,  tkunfon,  Cllirt  an  htir^-law  who  had  hem  a 

party  to  a  probate  suit  at  one  of  th-  u'^xf-of-!iin\only,  was 
bound  by  the  decision  of  the  c/mrt  mUihUthing  the  will, 
and  was  rtUtpifl  from  af'tfrwiinh  hriii'/iti'/  nn  action  <  / 
ejectment  founded  upon  the  aUleged  intestacy  of  the 


Point  of  law  rais^jd  by  the  plitailiiiga  in  aa  action 
and  set  dowa  for  b«ciriag  oader  K.B.C.,  ord.  25,  r.  2. 

The  statement  of  claim  alleged  that  on  the  Idth  of 
Ftibnuxft  1897,  Solomon  fieiudsli  y.  who  was  seized 
in  fee  m  pOMMrion  of  zeal  property  at  Ilkeetoo, 
kuywu  as  C5,  North -street,  died  iotesUto  as  regards 
timt  pru^ity  ;  and  thett  the  plaintiflT  as  hia  clicttt  8on 
and  heir-at-la w  wiis  entitled  to  tho  possession  of  the 
■aid  premises;  but  that  the  dclTudant  wruugfully 
took  poseession  of  the  said  premises,  prctfuding  to  be 
entitled  tiiento  under  aa  allMed  wiU  eod  oodioil  of 
iheealddeeeeeed,  end  wrongfdlj  withheld  poeMMiion 
of  the  said  premises  from  the  plaintifT.  The  claim 
w«ks  for  possesaion  of  the  premises  with  laosnc  protitd 
from  the  death  of  the  dtx  eased. 

The  defendant  Mary  Elizabeth  Beardsley,  widow  uf 
tho  deceased  Solomon  Beardsley,  in  her  defence, 
denied  that  the  latter  died  inteetete,  and  aUi^  that 
ihe  was  entitled  to  a  life  eetete  under  a  will  made  by 
the  deceased  dated  the  'JOth  of  Decfimlifr,  ISOl.  The 
deffuce  then  proceeded  ad  follows  ;  "  {H)  On  tho  2nd  of 
June,  189",  an  action  was  commenoea  in  the  Probate, 
Divorce,  and  Admiralty  Division  (Prubat^  of  the 
High  Court  of  Justice,  1897,  B  No.  2,325,  wliioh 
this  defeodint,  Maiy  Elisabeth  Beardelef,  IVM  the 
plaintUF  aaid  Solomon  Beardsley  (the  above-nemed 
plaintiff)  and  '  ''i  were  respectively  defendants,  for 
the  purpose  ol  having  the  above-named  will  of  the 
said  Solomon  BeardHloy,  deoeaseil,  establislied.  (f>) 
The  abuvti  -  named  plaiutiif,  i:k>lomon  Beardsley, 
duly  entered  an  appearance  in  the  aaid  notion 
nod  delivered  a  defence  tibetein,  end  wee  xepte- 
aented  by  counsel,  and  wee  *>»"ifflf  preeent  in  pwson 
at  the  trial  of  the  said  action,  in  which  judgment  was 
given  oa  tlie  KJth  of  December,  ISi'JT,  and  a  final 
decree  pronounced  for  tho  force  mid  validity  of  the 
will.  (7)  By  reason  of  the  matters  stated  in  the 
nbove  two  paragraphs  of  this  defvDoe  the  ebove- 
mned  plaintiff,  Solomon  Beaiddej,  ought  not  now 
to  be  heard  to  impeeoh  the  force  and  validity  of  the 

said  will  of  the  Maid  Solomon  Beiirdsky,  det:eased,  or 
the  title  of  this  di  fi-ndunt  to  {tuicr  alia)  the  said 
premises  under  and  by  virtue  thereof,  and  01  tlM  Mid 
gift  and  devise  therein  contained." 

In  reply  the  plaintiff  admitted  that  he  was  a  party 
to  tiM  action  in  the  Ptobnie  Diviaiun,  bat  plMded 
that  he  wee  a  party,  '*not  ae  hcfo-at-law,  btit  es  one 
of  the  next-of-kin  .  f  Solomon  Beardsley,  deceased, 
and  tiie  aaid  action  concurued  the  goods  of  the  said 
Solomon  Beardsley,  deceased,  and  in  no  way  related 

(a.)  Sepotted  by  T.  R.  CouiuHOinr  Dm.,  Biq,, 
Baaietefat-lAir. 


to  his  real  estate.  The  defendant,  Mvy  Elizabeth 
P-.iinl.il.-y ,  wh'jUy  in'K'li-.jtcil  fniii  r'-fiis^^d  to  cite  the 
plaintiff  as  such  heir-at-law  to  atu-nd  the  pro- 
ceedings in  the  said  action  or  by  summons  or  otoex- 
wise  to  make  1dm  a  party  thereto  aa  heir-at-lew  of 
the  deoeaeedi  and  tt<ok  no  steps  to  give  the  Prdbaia 
Division  of  this  honourable  court  jurisdioliail  to 
determine  the  validity  of  thf  alleged  will  and  deriie 
by  the  said  S.  .l;.ini^  ji  Pi-  Lni.-.lcy,  (lMi:PHK»-<i,  of  his  real 
^tate,  by  reason  whereof  the  aaid  Probate  Division 
had  no  jurisdiction  to  decide,  and  did  not  decide  the 
validity  of  tlie  alleged  will  and  de?iw  of  the  said 
Solomon  Beetddey'a  teal  mM^  and  the  plaintiff  is 
in  no  wise  eetMqped  or  prevented  iram  contesting  tiie 
force  and  valim^  of  the  allegted  will  and  devise  by 

the  siiiii  Stilumrin  ]]!"iril^]f-'\'  (jf  liin  ri'iil  e^tiite." 

It  was  admitted  that  the  plaiuUil'  wtta  not  cited  in 
the  probate  proceedings  as  heir-at-law  of  the 
deceased:  the  queetion  was  whether,  having  been  a 
party  as  one  of  the  next-of-ldn,  he  wa«  estopped  by 
the  decision  of  the  Probate  Division  in  favonr  ol  tha 
will  from  caUing  its  validity  in  qaeetaon  in  an  notion 
of  ejectment  Minting  to  the  ml  ealato  of  Aa 

doueaseJ. 

The  Court  of  Probate  Act,  ISo",  s.  tJl,  providea  that 
"where  prooesdings  are  taken  under  this  Act  for 
proving  a  will  in  eolenm  form  ...  or  where  in 
any  other  contentiotu  cause  or  matter  under  thie  Aat 
the  validity  of  a  will  is  disputml,  unless  in  the  sevenl 
caies  aforesaid  the  will  hf!>  ts  only  per-^  iihI  estate, 
tho  heir-at-law,  devisees,  anil  other  persons  liaving  or 
pretending  intereet  in  the  real  estate  affected  by  the 
will  ahall,  enbjeot  to  the  provisions  of  this  Aotaod  to 
tiie  mlee  and  orders  under  tliiB  Act,  be  cited  to  aae 
proceedings,  or  othetrwiae  enmmoned  in  like  mamw 
as  the  next-of-kin  .  .  .  and  may  be  peixailiBd  to 
become  partaea  or  intervene  for  tteir  nepertfan 
interests  in  such  real  «itato.'* 

Section  62  provides  that  where  probate  is  granted 
"  after  snob  proof  in  solemn  form  "  the  probate  "  shall 
enure  for  the  benefit  of  all  persona  int—ated  in  the 
real  estate  affected  bj  man  will  *  .  *  and  dm 
probate  copy  of  aneh  will  .  .  .  dull  in  all  eomrti 
and  in  all  suits  and  prooeedi i ; s  MfF>;cting  real  estate 
be  received  aa  condaKive  evidence  of  the  contents  aud 
validity  of  such  will." 

Section  <>a  provides  that  nothing  in  the  Act  ahall 
make  it  neoosaary  to  cite  the  heir-at-law  or  others 
intereated  in  the  real  estate  vnlen  ia  shown  thai 
the  deoeaaed  wae  entifled  to  real  eatate,  "provided 
that  the  probate  decree  or  order  of  tho  court  shall 
not  in  any  CAse  afiTeot  the  heir  or  any  person  in  respect 
of  his  interest  in  real  estate  unless  such  heir  or  person 
has  been  cited  or  made  party  to  the  proceedinge  or 
derives  title  undar  o»  tiinMigh  n  pCMMW  an  emd  flr 
made  party." 

TT.  IT.  Stevenson,  for  the  plaintiff.— The  plaintiff  not 
having  been  aparty  to  tho  probate  proceedings  as  heir- 
at-law  is  not  estopped  from  disputing  tlie  w;il  in  an 
action  of  ejectment.  The  fact  that  he  was  a  party 
as  one  of  the  next-of-kin  ia  immaterial.  To  give  the 
Probate  Ck»nrt  jnriadiotion  aa  to  the  real  eatato  aod  to 
bind  the  heir,  ft  ia  neoaaaery  to  dto  tlie  beir  ae  aneli 
or  otherwise  to  bring  him  before  the  court  in  his 
capa<;ity  of  heir.  That  this  is  so  is  clear  from  the 
established  practice  of  the  Probate  Court,  which 
requires  the  heir  to  be  cited  ae  such  in  oases  where  he 
was  already  a  party  as  one  of  the  next^f-kin : 
Tristram  and  Goote'a  Fzobnte  Praotioe  (12th  ad.}, 
p  393;  Lftbr  v.  8mM,  10  W.  B.  429,S  8v.  ttTt.  59; 
y<nn,y  V.  Ffrrir,  4  8w.  4  Tr.  210,  8  W.  R.  Prob. 
Dig  7;  Furdey  v.  Field,  12  W.  R.  1088.  33 
L.  J.  P.  &  M.  73 ;  Moore  v.  Holgnte,  14  W.  R.  515;  L.  R. 

^1  P.  &  D.  101.  Tiieae  oasea  involve  the  propoaition 
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HiQH  Ooma*  BuBMur  v.  Bbaumut.-^Ih  n  Hioonf soh  &  Dxah.  HniB  Omnr. 


IN  BANKRUFTCT. 

(W««W  «d  lSiLg.  JJ.) } 

/n  re  HiOOmOH  &  Oban. 

fJx  jxirfa  TKB  ATTOBItST-OSNEBAJU  («.) 

Bankruptcy— Proof—Applieamon  to  rxpung^ — fffot'm  8y 
<Ae  Crown  to  diviihuih  rm  the  prrmf  of  an  extinct 
corportUioH — Bona  vacantia — Hankruptcj/  Act,  1883 
(46    47  no.  &  52)»  SehtdnU  11^  m  38,  2A. 

A  rorjftr'itiou  wa^  udmHtfd  to  proof  in  n  hinkruptnj, 
and  BubfquetUly  btcame  extinct,  having  been  ditsolved  by 
order  of  tke  temii.  Some  yean  after  tuch  diMolution 
a  fund  became  available  for  (A«  fOjfmtid  <if  fuiihtr 
dividends  in  the  bankruptcy. 

Held,  that  thf  lUri'lmih  due  to  such  corporation  in 
respect  of  iU  proof  pcMed  to  the  Crown  at  bon* 
vaoiatiii. 

Appeal  from  «  dMWim  of  Um  oounfy  «Mui  ai 
Manobetter. 

Id  1847  the  firm  of  Higgiiucin  ft  Dean  became 

bankrupt  with  liabilities  amounting  to  over  £900,000. 
A  trustee  waa  appointed,  proofs  of  creditors  weru 
adinitt.  1.  lividonds  wer<  iL'  lurul,  the  trustee  was 
released,  and  the  offioial  reoeiyer  became,  eat  oiiao, 
trustee  in  the  tnakniplqy*  Among  th«  onmton 
admitted  to  prove  was  a  ooip«nitioa  knotm  as  the 
Hoval  Bank  of  Liverpool,  whioh  WM  dissolved  by  an 
order  of  the  court  under  the  C  njf  innjes  Act  upon  the 
29tbof  OctobBr,  ISiii,  wbeu  its  books  were  destroyed. 

In  1897  the  official  reoeiver  discovered  that  the 
baakraplJi  had  beeo  the  owners  of  a  laioe  number  of 
aharM  m  aa  vnderUldng  called  the  Leedi  and  Hunk 
Railway,  which  had  h  .  n  rtubsr^  piently  taken  over  by 
the  North-Eastern  li  iilwiiy.  lie  obtain f-d  the  allot- 
ment to  hioiself  of  8Vi!ir>'8  the  Nortii -EtisttTii  I{>iil- 
way  equivalent  to  the  bankrupt's  holding  in  the  Leeds 
fmd  Tbimk  Bailway  and  sold  them  for  the  ram  of 
£6.500,  whioh  was  now  aviulable  for  the  ififfmuit 
of  a  further  dividend  on  the  admitted  claims. 

Messrs.  Littledale  &  Co.,  wli  »  were  among  the 
creditors  admitted  to  prove,  thereupon  moved  in  the 
ootinty  court  at  Manchester  to  expunge  the  proof  of 
the  Boyal  Bank  ol  liiwpool  on  tbe  gxoiuid  that 
that  oorporatbn  me  now  extinet. 

The  Crown  opposed  the  motion,  claiming  to  be 
ootitled  to  the  dividends  which  would  have  been 
payable  to  the  Royal  Bank  of  Liverpool,  as  bona 
■acantia.  The  offioiaL  leoeiver  also  opposed  the 
motion,  and  suggested  that  the  money  in  question 
ousfht  to  be  naid  into  the  Baakmptqy  Bstatea  (Un- 
tilaimed  Dividend)  Account. 

The  oouuty  court  judge  decided  in  favour  of  ICoBOT* 
Littledale  &  Co.  and  exponged  the  proof. 

The  Orown  appealed. 

ftir  n  B.  Fuday,  8.&.,  /flfb  /oyos,  Mid  Eomct 
Avory,  for  the  Crown,  the  appeDant.~Tlie  ooontj 
court  judge  ha4  no  power  to  expunge  die  proof  at 

all ;  the  only  ground  for  expunging  a  proof  is  that  it 
has  been  improperly  admitted,  which  is  not  contended 
in  this  caae :  the  Bankruptcy  Act,  1883,  Schedule  IL, 
r.  23.  The  judgment  wae  also  wrong  in  deciding 
lliat  On  debt  was  gone,  for  thepernnal  wtate  m 
extinct  corporationB  vests  in  the  Crowri.  Moreover, 
this  is  a  caiiu  where  there  is  a  trusst  with  no  cexhii  que 
trtttt,  and  tlio  beiietita  of  the  trn^fr  jro  to  the  Orown : 
Cunnack  v.  Edwards,  ii  W.  R.  99.  [1896]  2  Oh.  678 ; 
BarcUm  ▼.  BuuM,  3  YsMy,  424 ;  Totf/or  t.  J7a«oorfA, 
14  Sim.  8. 


that  the  heir-at-liiw  will  not  be  li-iund  by  the  dfci".ion 
of  tbe  Probate  Court  unlens  he  has  been  <ated  as  such. 
Thin  view  is  supported  by  the  Court  of  Probate  Act, 
1657.  n.  61,  62.  63 ;  I  rely  in  particular  on  section  63. 
There  is  no  authority  to  the  contrary  except  the 
didum  of  Sir  Cresswell  Cre«sw«ll  m  Anttrfay  T. 
Trrvamon,  2U  L.  J.  P.  &  M.  142. 

He  a]«o  referred  to  Oaunt  v.  Wainman,  3  Bing.  N. 
CL68i  Bam  v.  Jackmm,  1  Yo.  &  Coll.  Ob.  0.  «85; 
Ap.  T.  BtOthings,  29  W.  B.  724,  6  Q.  B.  D.  900. 

EaMl,  for  the  defendant.-— The  plea  of  estoppel  is 

rid,  oIlienriM  the  oonrt  would  be  called  «n  to  retry 
tks  prment  aetion  the  question  wldeh  has  been 

•Irrady  tned  in  the  Probate  Division  between  the 
Mme  parties.  [After  refer rintf  to  Smyth  v.  WiUon,  36 
L  J.  P.  A  M.  82,  16  W.  R.  Prob.  Dig.  13,  and  Bayton 
7.  Parton,  18  W.  B.  232,  L.  B.  2  P.  &  D.  38,  he  was 
•topped.] 

Bbucb,  J.,  after  reading  the  material  paragraphs 
of  the  plsadingi.  Mid :  The  quastion  ie  whether  the 
plsintiff,  wko  wee  a  party  totbe  action  bronghtiu 

the  Probate  Division  for  the  purpose  of  est-abliahing 
the  vfili,  is  bound  by  the  decision  of  that  court 
Mtahliahing  it.  It  is  '^aid  that  he  in  nni  b^^und, 
because  although  he  was  a  party  be  was  not 
bitee  the  eourt  in  his  character  of  heir-at-law.  It 
mtua  to  me  that  it  is  immaterial  in  what  oharaoter 
be  was  a  party,  provid<>d  he  was  duly  made  a  party. 
IT.r  isni'j  to  be  tried  in  the  jtrolmte  ;-iClinu  w^b  tv"!  tn 
the  validity  of  the  will ;  that  issue  was  the  same  and 
vss  governed  by  the  MUBe  oontldetelloiM  iiliether  the 
wili  related  edely  to  Bcnooal  propeHar  or  nleted  to 
tml^elio.  TheplBinlwwasaparty  tonwfeaetionand 
is  bound  by  the  decision  of  the  court.  Tn  Emberley 
T.  Trtvanion,  Sir  Creaswell  Cress  well  is  reported  to 
have  said  :  "  I  have  always  been  of  opinion  that  if 
parties  ace  bofore  the  oourt  in  a  suit  in  whatever 
capacity  and  take  part  in  the  litigation  they  are 
Ivinnd  by  the  decision  of  that  suit,  and  tb-it  the 
{r^etiLe  of  is.sning  a  separate  citation  to  {itirties  as 
i-^ir— !it-law  who  have  already  up;  eiin  J  next-of- 
kin  is  a  work  of  supererogation."  I  entirely  agree 
eith  that  statement  of  the  law.  It  is  true  that  the 
inetioe  has  prevailed  in  the  Probate  Court  of  issuing 
citations  to  a  person  who  has  already  appeared  as  one 
oftbe  next-of-kin  for  th^  ptirptf  e  of  hnrjiing  him 
before  the  court  in  his  oharaoter  of  beir-at-iaw ;  but 
it  appears  to  me  that  this  is  deiw  menlv  «  ahundanti 
omMA  Moieovarr  I  hem  ooBtoltBa  mj  brother 
Bkmss  aa  to  ttia  qpieilion,  and  I  have  hia  anttionty 
forgsjinp  that  the  practice  is  mprfly  a  survival  of 
the  practice  of  the  eool^iastical  uuurta  and  that  it  is 
in  no  way  neoessary  that  the  heir-at-law  should  be 
cited  as  such  if  he  is  already  before  the  ooort  as  one 
of  the  next-of-kin  ;  be  eotirel;^  asswiti  to  Ike  remarks 
of  Sir  Cresswell  Creaswell  which  T  have  quoted.  As 
to  section  63  of  the  Court  of  Probate  Act,  1857, 
vkich  was  relied  od,  the  important  words  are  those  of 
the  proviso:  the  heir-at>law  is  not  to  be  afEeoted 
unless  he  "  has  been  cited  or  made  parfy  to  file  pro- 
aasdings  " ;  now,  here  the  heir-at-law  «aa  a  party  to 
the  proceedings,  although  not  as  heir-at-law ;  be  is 
therefore  bound  Ijy  fh>r-  ■h.-oiHiiin  c.iiiniot  hnvi'  the 
whole  matter  tried  orer  a^in ;  it  would  be  scandalous 
iffhelawpanrilted  that  to  be  done. 

ErDLEY,  J. — I  agree. 

Ibx  Goubt  being  of  opinioo  that  the  decision  of  the 
point  of  law  disposed  of  the  whole  aotfoo,  diamisaed 

the  action  ■wi'h  ros's. 

Solicitors  for  plaintiff,  Atfcwfon  &  Druce,  for 
TnmoH,  yottinghaM, 

Solidtors  for  dafdidaiit,  PwrUt  A  (h,,t(atJ.  Onnomf, 
Cheateriieid. 


(a.)  Beported  by  P.  M.  Francki,  Baq.»  Buiiiter- 
at-Law. 
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HlQH  COUBT. 


Iir  Bs  Hiaoncaov  &  Dmam. 


High  Coubt. 


Herliert  Reed,  Q.C.,  and  Lo<:ke  Scott,  for  Messrs. 
Littledale  &  Co.,  the  respondents. — The  Crown  haa  no 
lociLS  $i(indi  to  claim  here  until  the  choir  in  action  has 
been  oonverted  into  a  chattel,  which  will  not  take  plaoe 
in  this  case  until  a  dividend  has  been  declared :  EmpaHe 
Waekerbath,  2  01.  &  Jam.  151.  The  appellants  are  not 
entitled  to  appeal  at  all,  for  they  are  not  "  persons 
aggrieved"  within  section  104,  sub-section  2.  of  the 
Bankruptcy  Aot,  1883.  "  Orders  in  bankruptcy 
matters  shall,  at  th*  iottanoe  of  any  person  agKrieved, 
be  anbjeofe  to  MpMftL"  Tbsy  oannoi  olwn  thii 
dividflM  u  «ntit&a  to  fho  benaflto  of  « tnut  wUdh 
haa  failwl,  for  the  only  trust  is  to  administer  the 
estate  in  accordance  with  the  law  of  bankruptcy — 
that  is,  to  distribute  dividends  among  the  persons 
fmtitf^  to  then  At  tho  tino  whMi  tho  dnidflbds  W9 
dtctend* 

Jf.  Afuir  Mackenzie,  for  the  Board  of  Trade, 
that  the  dmdend  shoold  be  paid  into  the 
iptof  Brtatw  (UMkiiMd  DMdaid}  AMoaiit. 

Sir  li.  n.  Finlay,  S.G.,  replied. 

The  Court  reserved  judgment. 

Dec.  21. — Wkiout,  J.,  read  the  considered  judg- 
ment of  the  court,  which,  after  stating  the  facts, 
oontfaiiMd  M  follow*:  flubjeot  to  om  difflonltj  I 
^ink  dwtike  groondi  of  fho  hmwd  waatj  ooort 
Judge's  decision  cannot  be  maintained,  and  uiat  the 
Crown  is  entitled  to  succeed.  Prom  the  time  of  Lord 
Tharlow's  decision  in  Middltton  v.  Sjiirer,  in  17R3,  I 
Bro.  0>  0.  201,  it  has  been  an  accepted  proposition  of 
Imt  flmit  absttols  iwl  or  personal  vested  in  a  person 
M  •  acre  trustee  npon  private  trusts  whioh  have 
{afled  are,  as  a  general  rule  held  by  him  as  a  trostee 
for  the  Crown  of  buna  iticantia ;  and  during  all  the 
period  which  has  elapsed  since  that  decision  no  excep- 
tion from  the  rule  seems  to  bftTO  been  established. 
It  has  been  illaetBeted  by  mmf  omm  iriiiah  thow 
ttat  the  poaeeesion  oonfemd  on  flie  tnitoe  for  ^ 
porposee  of  jurisdiction  or  administration  gives  no 
Denefioial  title,  as  by  occupancy  or  otherwise,  which 
ho  can  oonscientioualy  set  up  against  the  Grown.  Such 
eaeea  an  (1797)  Banlay  v.  BuutU*  3  Yee.,  at  p.  430, 
par  Lord  Longhboroogh ;  (18AS)  BnssK  Mmrdt,  1 
W,  B.  248,  1  8m.  &  G.  381  ;  (1854)  Cradock  v.  Otcen,  2 
ir.  B.  319,  2  8m.  &  O.  241 ;  (1869)  Read  v.  Stednuin,  26 
Beav.  490,  7  W.  R.  Ch.  Dig.  106 ;  Cunnack  v.  Edwards, 
45  W.  B.  99,  [1896]  2  Oh.  679.  AadiaDgke  v.  Wal/ord, 
6  Uoo,  P.  0.  434,  the  right  of  ttoOtown  a*  againat 
the  ordinary  to  lima  mcantia  in  oaaea  of  intestacy  is 
traced  back  to  very  early  tbnea.  Nor,  I  think,  is 
there  any  authority  for  holding  that  the  Crown  is  in 
any  worse  position  in  relation  to  chattels  real  in  trust 
for  a  corporation  whioh  has  becoBM  diaatdved  than  in 
relation  to  held  in  tmat  for  n  nataial  Daffaw* 

deceased.  The  aanie  pfineiple  aaema  «p|AIaaMa  in 
both  LHScsi.  Thn  courts  will  not  allow  a  person  who 
has  obtained  title  or  possession  as  a  mere  trustee  of 
chattels  to  set  up  unconscientioualy  any  beneficial 
title  by  oooupanqr,  poaaesaion,  or  othvariaa.  The 
taatt-booha,  aooh  aa  thoae  of  Kyd,  Orant,  and  Lawin, 
aarfiii  though  in  some  cases  with  an  '*  it  seems,"  that 
IniB  Crown  is  entitled  to  the  pergonal  estate  of  a 
diaeolved  corporation  agg^gatc.  Nur  is  there  any 
authority  for  holding  £iiat  the  creditors  other  than 
the  dissolved  bank  have  any  jut  accresceruii  or 
benefit  of  survivorship  entitling  them  to  the  share  of 
the  creditor  who  has  become  extinct  without  suooessor 
or  representative.  In  Athley  v.  Athley,  (1876)  25 
W.  B.  356,  4  Ch.  D.  757,  where,  in  a  suit  for  adminis- 
tnlian,  sooh  a  daim  was  made  and  failed,  Jame«, 
LJ'.,  asked  why  the  Grown  might  not  take  out 
repceeentation  to  the  misaiDg  j^tionan.  FrimH 


m  it 


to  «k  «hB  Ommh 


facie, 
entitled. 

The  difficulty  is  that,  as  it  is  ar^ed,  ou  the 
diaadution  of  the  bank  not  only  did  its  artifici&l 
ponnnality  come  to  an  end,  but  fha  debt  doe  to  it 
from  the  bankrupts  la^eed  or  was  extingoished. 
The  existence  of  a  debt,  it  is  said,  imports  the  exist- 
ence of  two  parties  to  the  obligation,  and  the  obliga- 
tion of  the  debtors  to  the  bank  is  not,  upon  the 
dissolution  of  the  bank,  oonverted  into  an  obligatka 
of  the  debtora  to  the  Grown*  The  bank,  thentos, 
buM  eeaaed  to  be  a eratlitor.  and  tba  Grown  baaaot 
become  a  creditor,  and  the  ground  of  the  proof  hu 
gone  as  completely  as  if  it  had  never  existed,  and  the 
proof  ought  to  be  expunged,  with  tiie  conseqaeooe 
that  the  official  receiver  is  now  a  trustee  of  the  fund  (or 
fbaMmaining  oredittwe  as  if  there  never  had  been  any 
others.    Therefore,  it  is  argued,  there  is  no  failure  of 
cestui  que  trtuteni  and  no  property  which,  for  deftolt 
of  any  cutui  que  trust  to  claim  it,  can  be  said  to  W 
held  in  trust  for  the  Crown.    The  authorities  for  the 
proposition  that  on  the  dissolntion  of  a  corporation 
aggregate  debts  due  to  or  from  it  are  extingnuhed  ere 
by  no  means  clear  or  satisfactory.   In  1  H.  Ood.,  p. 
484,  and  in  2  Kyd  on  Corporations,  and  in  Grant 
on  Corporations,  p.  303,  such  a  proposition  is  stated, 
but  in  terms  which  aoggeet  that  no  more  is  meeai 
than  that,  after  the  diaaoliitinn,  tiia  todjeidnala  wbe 
waremenibBBaorottoBRof  fbooorporatkMi  oanMitaae 
or  be  sned  in  reapeot  of  its  rights  or  obligations,  sad 
this  is  all  that  is  eatoblished  by  the  cases  there  cited. 
"  The  debts  of  a  corporation,"   Blackstone  mti, 
"  either  to  it  or  from  it,  are  totally  extinguiahed  by 
ite  dianlution;  ao  that  tbe  mamben  thereof  oannot 
recover  or  be  charved  with  them,  in  their  nataral 
capacities  ;  agreeable  to  that  maxim  of  the  civil  lav, 
*t  quid  universitati  dd»tur,  siitqulis  non  drbetnr ;  nrr, 

fuod  debet   uuiveraitas,   tittguli  debent,"   citing  Co. 
lit.  13,  which,  however,  doea  not  seem  to  illoatrste 
the  proposition.  The  American  deoision  in  the  eaiael 
The  State  Bank  v.  The  Stale,  (1823)  1  BboUioriN 
Indiwa  Hep.   i'67,  relie«  on  those  authorities  ss 
supporting  the  general  proposition,  but  it  does  not 
advert  to  this  qualification,  or  add  new  references  to 
authority,  and  thaantboritiee  cited  do  not  in  any  «iy 
anmort  tbe  propoaltioa  except  as  so  qoaUiad.  Gnat 
on  Corporations  (puVilishpd  in  18.50),  p.  308,  it  enbatt 
in  the  same  sense  as  the  American  case  last  oited,  bat 
does  not  refer  to  any  authority  which,  so  far  as  I 
can  see,  haa  any  beanng  on  the  matter.   Nor  do  the 
old  anthorttiea  aa  to  the  eflbet  of  disaolotioo  of 
numio^al  or  other  oorporations  add  anything  deoiiive 
of  the  question.    In  the  17th  and  18th  oeotoica 
corporations  aggrrgato,  constituted  by  charter  or 
letters    patent,    were    numerous,    ajod  ^uestioas 
frequentty  ooooned  aa  to  the  efEaot  upon  thetr  r 
and  obligationa  of  diaanlntiflB,  nmal, 
incorporation  iridi  «r  wMioat  ehango  of 
constitution.     Many     references    to     such  ca*es 
will    be  found   in    Anderson's    Beports   and  iu 
Beat.  T.  Patmore,  3  T.  B.  199.    I  cannot  find  that 
in  any  oaae  tha  lighta  or  obligaiiona  of  a  eor- 
iration  ware  bald  to  bo  aBw>lad  by  a  taehnieal 
lolution.    Nor,  on  the  other  hand,  can  I  find  a 
case  in  which  such  a  question  has  been  decided  wh^ 
the  corporation  had  not  been  revived  or  some  jiro- 
vision  made  by  statute  or  charter  with  refeceooe  to 
ita  oUigationa.  In  Jfoyar,  Sc^     Orfctsifar  t.  gaatw, 
p766)  3  Rurr.  1866,  the  revived  oorporation  sued  in 
its  own  name  on  a  bond  given  to  the  dissolved  oor- 
poration, and  succoetl'Xl.     Sir  F.  Norton,  for  the 
plaintiff  oorporation,  argued  thac  the  goods  and 
ohattela  of  the  old  corporation,  indnding  ita  cAaasB  ik 
adman,  such  aa  the  bond,  had  on  ita  diaaointioa  paaaal 
to  the  Grown,  and  that  the  Gkowa  in 
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chArter  of  reviTnl  harj  regranted  t^rm  to  the  revived 
oorporation.    Mr.  Uimiiinff ,  on  the  uthsjraide,  neither 
sdniittcd   nor  deoied   this,  and   the  court  is  not 
reported  to  have  exprenaed  any  opinion  on  this  point, 
it  Deiog  held  that  there  was  only  a  qti^ified  disaola- 
tion,  and  no  abiolnte  break  of  continuity.  Huppose 
the  hank  at  the  time  of  its  diasolution  had  been 
m  credit  at  am  itli*  r  l)ank,  or  held  notes  of  another 
bank,  or  had  ihsuchI   notes   of    its  own,  would 
the  ^nplutioD  have  destroyed  the  obligation  in 
ihmommf  In  (be  Unitsd  Stotas of  Amerioa there 
ksTB  bam  two  H/tdAmt  of  Story,  J.,  which  are 
i^inHt  <:nch  a  concluaion.     In  Wood  v.  Diimmer,  3 
Mwon  aOS,  the  charter  of  a  bank  had  expired. 
Bsfore  disaolation  iho  bank  had  distributed  its  capital 
antaigst  ite  iteokboW«r»  withoat  pn»?idii|g  lor  pay- 
mtak  of  owtrtaniWiiy  notoi.  It  was  bstd  uaA  aftar 
the  dissolation  thf?  noteholders  tvprr  entitled  to  m^e 
the  stockholders  account  for  luoiitys  loipressed  with  a 
trnst  of  which  the  stockholders  had  notice.  In 
Mamma  t.  The  Fotomac  Co.,  8  Peters,  281.  it  was 
floamdod  fbot  tho  AMolntioB  of  an  iuMllvent  in- 
corporated company  tinder  a  statute  of  the  Legislatare 
of  a  State  was  tnoperative  as  being  contrary  to  the 
CoDstitotion  wLirh    yirobihiti'd    the    impairing  uf 
obligations  by  the  Legislatures  of  partictilar  States. 
Skfrj,  J.,  however,  held  that  the  obligations  were  not 
iapsmd  bf  tlw  diiaolntioa— "  tb«  obugataoo  of  those 
ooBftnela  •nrvtvas,  and  the  crediton  may  enforce 
tLeir  clrLitiiH  ap.iiiisf  smy  property       m^ng  to  the 
corporation  which  has  not  paased  lutu  the  hands  of 
Umd  fide  purchasers,  but  is  still  htld  in  tmst  for  the 
oonpany  or  for  the  atooUnddava  tbwaol  at  the  time 
of  its  diaaohitioo  io  any  aaanoar  pemittad  by  the 

•cical  laws."  This  statcmpnt  nf  ihi^  Imv  may 
nnt  perhapi  Lti  euUraly  appliciiblsj  m  tiiia  cuuntry, 
but  it  requires  consideration.  If  might  be 
reasonable  to  enact  that  in  analogy  the  immemorial 
law  of  executors  and  administrators  and  the  statute  of 
31  £dw.  S,  st.  I,  c.  11,  on  the  dissolution  of  a 
eorporation  aggregate  all  its  rights,  including  its 
rignts  of  action  mi  uiecutrd  c«ii tract.-,  Huch  as  thoso 
evideoced  by  bank  notes  or  bonds  or  on  claims  in  debt 
(bfolva  npon  tba  Crown  subject  to  payment  of  the 
«)ipotalioD*a  own  deliAa.  It  would,  however,  I  tbmk, 
m  ihm  jiffessnt  state  of  ttie  anOioritiee.  be  judicial 
'•^gisktion  to  dn  larr  the  Crown  entitled  to  uiriiutain 
ftcuous  in  such  c&am  except  where  it  allege  a 
tnjsL  Such  a  deiclaratii>n  may  have  to  be  made 
or  advisedly  refused  in  the  oaee  oi  aome  of  the 
rapidly -increasing  number  of  oowpanlaa  wluah  are 
bdcg  dissolved  uoder  the  Companirs  Acts.  But  in 
the  present  case  it  is  not  litijiiijtiuiy  to  decid«  this 
questioD  K  . ii  it  b--  the  law  that  a  debt  dae  to  a 
oorpoi^tion  aggregate  is  extiugaisbed  by  the  dissoln- 
tioD  of  the  corporation,  I  do  not  think  that  it  follows 
that  the  Chown's  claim  fails  in  this  case.  The  original 
aarigneoB  in  the  bankruptcy  and  their  successors  in  u£Bce 
have  from  tl.-'  tiTii-  i-f  tiip  Imnkruptoy  bcni  i-ntitlod 
to  the  old  railway  shares  in  trust  for  such  creditors 
at  had  bera  or  might  be  admitted  to  |iMot.  The  badk 
iwBHliately  belore  ita  di8»  lutioa  waa  not  a  man 
oraditar.  It  waa  a  oreditor  whos^  daim  was  in  proof. 
It-*  claim  waa  no  longer  a  n  erf'  tik'lit  of  action  for  a 
debt.  It  could  no  longer  have  ujaiutained  an  action 
for  a  debt.  The  debt  had  bem  at  any  rate  pro- 
vistutially  merged  in  an  equitable  eseeation  (1  Atkins, 
67 ;  Twiss  v.  Mcutey,  per  Lord  Hivdwldce ;  Oooke's 
Baokmpti^  Law  (4th  ed.),  ch.  1,  p.  5),  and  the  rirrlit 
to  sue  bad  been  replace*!,  not,  indeed,  by  jiuy  > 
pirticular  int.  rtst  in  any  hpecific  chattels,  but  by  a  [ 
n^t  to  have  all  the  assets  aa  and  when  realized 

pro  mto  for  the  bank's  bnsflt  witii  the  other  | 
andttam  This  right,  as  it  seenu  to  nv.  xisti  !  ls  i 
an  cqaitaible  intereat  or  chatisi  at  the  ume  oi  the  [. 


dissolution,  and  upon  tbr>  dieiMilution  of  the  bank  that 
chattel  or  interest  was  not  annihilated,  but  continued 
to  be  existing  personal  property  which  devolved  upon 
the  Crown  as  bona  vaconli'a  as  completely  as  any  other 
equitable  interest.  Alternatively,  the  eaaa  may  be 
stated  in  a  di£r^rent  way,  but  with  the  same  resultw 
From  the  time  of  the  bmikniptoy  a  title  to  the  shares 
has  been  vested  in  thn  banknipts'  a.*- s 1 1; 1 1 i'<  and  their 
successors  in  trust  down  to  1887  for  the  bank  and  the 
other  creditors.  In  1887  the  bank  disappeared.  The 
aaaigneaa  thenonon  did  not  aeaaa  to  bold  the  title  to 
tiie  diares,  nor  did  they  ceaae  to  hold  It  aa  tmateaa. 
Their  title  did  iK  t  depend  upon  tin  uontiuued 
existence  of  any  particular  debt  or  oi  any  particular 
creditors,  nor  did  it  become  extinct  upon  the 
extinction  of  partioolar  oreditori.  It  cootmaed  to  be 
a  title  upon  tmst,  and  Hie  Crown  talraa  the  plaoe  of 

thr-  pxtinct '•^.if rn' lyrc-  f =^  Riipp'r^f  .all  thn  r^reditoiS 
iijid  htLii  corporal iolis  aggi  tigutu  tuid  aJl  h.&A  become 
dissolved,  it  sectuH  clear  that  the  aasignoes  could  not 
have  taken  the  property  as  their  own  as  against  the 
Crown.  It  does  not  seeiu  necessary  to  examine 
minutely  the  provisions  of  the  old  Bankruptcy  Acts 
in  order  to  determine  whether  the  money  am  be 
rr'garded  as  undain.i-d  Ji\'iilf-ii>]s  ht'lcnitjiijt^  to  the 
alatatory  fond.  If  the  proof  is  to  stand  good  for  the 
Crows'e  bancity  ttaft  ia  another  way  of  saying  that 
the  mnaya  are  not  melaiand  dividends.  If,  on  the 
other  hand,  the  proof  ought  to  be  expunged  on  the 
^rnuiul  that  the  creditor  and  the  creditor's  claim  are 
atisoiutely  extmguisbed,  then  the  case  must  be  the 
same  as  ii  the  proof  bad  never  been  admitted,  and  the 
montgr  ooght  to  be  divided  amongst  the  other 
crediton.  undained  ^ttridend  seems  to  me  to  mean 

dividend  which  has  been  dtHjlared  upon  admitted  and 
existing  proofs,  but  which  the  persons  entitled  (o  \i 
net^lect  to  claim  :  it  supposes  the  exist*  iin!  <  i  somr- 
one  who  could  claim  aud  who  omits  to  daim.  Here 
the  dividend  belongs  either  to  the  Crown  or  to  the 
other  creditors,  and  it  is  oUimed,  and  therefore  it  i  s 
not  unclaimed  dividend.  For  thsae  reasons  I  think 
ih:d  tin  iipiieal  iii;i^t  bt^  .allowed.  The  ooati  of  all 
parties  will  be  allowed  out  ol  the  fttwl* 

AppeaA  n^vwtA, 

Solifliter  lor  the  •ppaUanta,  Th»  Sotieilor  to  Its 

Trra*ttr>f. 

Solicitors  for  the  respondent,  Dmoeon,  Airuiie,  dk 
MarUnetm,  for  Oihbom  d  ArkU,  livsrpooL 

Solicitor  for  the  Boecd  of  Tkade,  Tht  SoUcOor  to  tke 

Board  Trade. 

8oiiistan  for  the  oflflial  reoairar,  FiM,  Bottot,  4  Co., 
for  BBfesans,  IFhrp,  4  IFjinwAMrff ,  liveipooL 
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Not.  14. 


Div.  &  Adm.  Div. 
Probate. 

In  the  Ooode  of  HARTLEY,  (a.) 

fyo&ofe — Bastard — Intestacy— Real  and  pertomd  eitah 
—Administration  t<i  (h-  Crown — Form  of  grant — 
—Land  Transfer  Att,  1897  (60  tt  61  I'lcf.  c.  65), 
s.  1. 

TFAers  a  person  dUa  a  widow  (or  Itachelor)  without 
issue,  a  bastard  and  intestate,  entitled  to  real  and  per- 
soiuil  it^,  the  ijratd  nf  udiainiih'iti'ni  to  ihr  nnmintt 
of  the  Cruion  will  be  of  the  peraonal  estate  only,  as  before 
the  Land  Trem^er  Ad^  1807.  TU  Onmt  {$  mt  iotmi 
by  thtU  Act. 


(a.)  Snorted  by  J. 
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High  Ooc&t. 


■  Tom  Bammu' 


BxmOomt. 


Motion  for  s  grant  to  the  Crown  of  letters  of 
•dmmistration  to  the  perwaal  estate  of  Elizabeth 
Bartley,  who  died  at  Wortley,  near  Leeds,  on  the  22nd 
of  Jaly,  1898,  ft  vidoir  mmaat  imm,  ft  bftitard,  and 

intestate. 

The  decease:  v.-n.i  entitled  to  per«)ii>il  eatftto  wd 
also  to  an  estato  in  fee  simple  in  six  cott»gee. 

yfii'ion,  for  the  Crown,  in  snpport  of  the  motion. — 
The  Crown  ia  not  bound  by  si''.:tlnn  1  of  th«'  T.ind 
Transfer  Act,  1S97,  and  therefore  the  reaL  estate 
passes  by  escheat  direct  to  the  Crown,  and  is  not  by 
that  MMifeiMi  TWtftd  ia  tlw  nominee  of  the  Crown  n 
adminirtrfttor.  The  law  oOoanbsvo  glvau  an  opinion 
that  the  Crown  is  not  bound  by  the  L&u  1  Triinsfer 
Act,  1897,  and  that  its  rights  reiuaia  as  before.  The 
grant  should  go  as  before  the  Act — simply  to  tiie 
pagooftltjy,  not  mentioning  the  realty. 

Jwxmt  P. — I  think  that  is  so.  There  will  be  a 
gcont  o(  lattm  of  administration  of  the  dccoased'a 
personal  estate  to  the  Solioitor  of  the  Iceasoiy 
without  any  mention  of  real  estate. 

jMUAm  hJUmomI. 

Botiaitar*  Stiidkr  fi»  ike  IViMiwy* 


Admiralty.         /  tMO*  i. 

**Thm  BEmriL.'*  (a.) 

Bhip — Limitation  of  liahilitij—Unregittered  gteam-tuy 
under  fiftten  iom  burden  entitled  to  limit  her  liability 
—Merchant  Shipping  Ad,  1894  (57  <6  58  Vid,  c  60], 

'  M.  2,  3.  72.  603— ifsmuiig  qf  "not  0Bmiing 
flfhen  totu  hurdm.** 

The  2nd  tection  of  tit  Mtrchant  Shi^iping  Act,  1894, 
ffovidet :  "  (1)  Every  BriU$h  sAiy*  <Aati»  ttnltu  exemiOed 
from  refftitration,  be  r^deni  under  AeL  (2)  1/ 
a  ship  required  li/  this  Ad  tu  h:  reyiftertd  is  not  regis- 
tered under  Utis  Act,  she  shall  nut  be  recognized  as  a 
British  ship  " ;  whilst  amongst  the  shi^  exempted  from 
regiiimtim  undw  the  Act  are,  iy  tectton  3  <if  the  same 
Ad,  "  Mpt  net  eceoeeding  fifteeu  iOM  hurdm  employed 
toleiy  in  navif/dtion  on  the  rivers  or  coasts  <>/  the  United 
Kingdom."  I'y  »tdiou  503,  the  owners,  uf  «  iteumahip 
shall  not,  whrr  I'-ithout  their  actual  /•mil  ur  privity 
OJty  lost  or  damage  is  earned  to  any  other  vessel  by  reatOH 
of  the  improper  navigationof  their  tteamthip,  helkMeto 
damages  beyond  £8  for  each  ton  of  the'*  gross  totinage  '* 
of  the  steamship  vnthout  deduction  on  aaxunt  of  engine 
room,  but  <h'lurting  the  spa»  **mi^kA'*  wniotiht  Ad 
to  be  occupied  by  teamm* 

Bdd,  that  wrd$  **tim  (urMsM**  in  section  3, 
umnt  lAe  tomu^  mmunni  in  accordamee  with  tfie  pro- 
vkbm  of  the  Ad  nnd  the  tonnage  reguloHone  thereof. 

Hdd,  consequently  that  a  sMp,  ern}>h>yed  soltly  in 
navigation  on  the  rivers  or  ommIs  «>/ the  United  Kingdom 
ond  not  exceeding  fifteen  tons  b-trthen  to  ascertained,  wat 
vrentHn  eaev^tted  from  regidry ;  and  that  her  owners 
were  enHttei  (»  Umit  their  UAaHy  under  eedUm  SOS 
to  £8  per  ton  qf  her  "  groat  tonnage,** 

This  was  an  action  of  limitation  of  liability  instituted 
on  behalf  of  the  Mayor,  Aldermen,  and  Burgesses  of 
the  City  of  Bristol,  the  owners  of  the  steamship 
Brunei,  a  steam-tug,  used  by  the  plainUfDi  in  the 
Biver  Avon  and  the  Bristol  Dooko  for  the  purpose  of 
lioiiting  their  liabilibr  in  pofmaiioe  oi  the  eighth 
part  of  the  Merchant  Shipping  Act,  1894,  in  respect  of 
a  collision  which  ooonrred  on  the  27th  of  October, 


(a.)  Baported  \fj  0. 


F.  Jemmbtt,  Biq., 
ftt-Lftw. 


1897,  when  The  Brunei  came  into  ooUision  with  tb« 
8t«am-tug  Irit  at  a  time  wh«n  The  Iri$  em  to« 
the  steamship  Gnanmere,  lAdA  took  tho 

tnstainod  damage. 

The  plaintiffs,  in  their  statement  of  claim,  plesiwi 
th.'it  The  Brunei  was  exempt<"i  from  r.  ^^^tn.-  i-rA<n 
the  Merchant  Shipping  Aot,  1894,  and  that  her  groii 
tonnage  ascertained  in  accordance  with  the  proritiaai 
of  the  Merchant  Shipping  Act,  1894,  witlKnt  dsdi^ 
tion  on  account  of  engine-room  spaoe  WM  SS'WtaBi, 
and  lif'ductinp  fcT";  tons  ooi'upie.i  by  se-iaien  idI 
appropriated  to  their  use  and  ocrtiiiod  pursuant  to  th« 
said  Act,  was  28*26  tons. 

Tha  dataidftat*,  tho  ownn  of  The  Okmem, 
deea&i  flut  f%B  Brunei  wue  osnpted  horn  WMbr 
under  the  Merchant  Shipping  Act,  1994,  and 
denied  the  abtnre-mentionea  statements  in  the  sUtr^ 
mnt  of  dbim    to  tin  tonnage  of  The  Brand. 

Nov,  14.  —The  action  wa9  beard  before  Barnes,  J. 

It  appeared  thiit  Tht:  ilmu'.l  waa  not  registere-i, 
arid  fhftt  hi.T  tonusigf-,  if  measured  in  accord»U'>; 
with  the  tonnage  regulations  contained  in  the  seoutd 
■ohadule  of  the  Merchant  SUpflii^  Act,  1894,  wooU 
not,  after  deducting  the  appropriate  sUowiaM  ioc 
engine  room  and  her  certified  allowftftoe  for  wen 
space,  exceed  the  tonnti^e  of  fifteen  tons. 

Pyhe,  Q.C.,  BaUen,  and  White,  for  plaintififs. 

Agnail,  Q.C.,  and  Butler  Atpinall,  for  defendsaU. 

Tbe  itfttfttet  dtod  hj  ooonsel  ai^  the  aigoniMli 
ftdttttcod  bf  tiiau     nllf  tfeelod  in  the  jttdgbMt 

Dec.  7. — Barxm,  J. — This  is  fi  suit  of  limitatioc  a* 
liability  brought  by  the  piainUifd,  the  owners  of  * 
small  8team-tug  called  The  Brunei,  used  by  tham  ::■ 
the  Hiver  Avon  and  the  Bristol  Docks,  to  limit  \km 
liability  in  respect  of  damage  caused  bf  tlie  ne|^g«at 
niivigation  of  The  Brunei  on  the  27th  of  October 
last,  whereby  she  came  into  collision  with  the  steam- 
tug  /rt<,  which  was  towing  the  defendants'  steam'h:; 
OULnmere.  The  defendants  alleged  that  in  eotm- 
quence  of  the  collision  their  v^^el  took  the  groond 
and  sustained  damase.  In  a  suit  of  daiBftpe  m  ihk 
court  by  the  defenaanta  against  flio  pldntiA,  tht  ' 
latter  luwe  admitted  thtit  the  i^jud  collision  oocnmd 
by  reason  of  the  negligent  uavigatioo  of  The  Bnmti 
by  the  pUdotiffi'  servants,  but  have  denied  that  tii« 
damagM  hty  the  detoidanti  wove  the  nnU 

oftnohoeUiwn.  The  plafartMEi  haro,  however,  agwsd 
to  submit  to  judgment  in  respect  of  such  damages  «i 
should  heroafteroe  prov»'d  to  have  been  cause!  by 
such  collision.  The  collision  happfiiid  without  th« 
actual  fault  or  privity  of  the  plaintiffs.  They  hsre 
settled  with  the  owners  of  The  Iris,  and  they  eiv 
claim  to  be  entitled  to  limit  thdr  liabilitT  in  respset 
of  the  damages  for  which  they  may  be  liable  to  th* 
defendants. 

The  question  m  the  case  is  whether  they  are  »»  > 
eiititl^'d.    The  Brunei  was  not  registered  under  the 
Merobftot  Shinpiog        1894    SeetioD  3  of  thai  Act 
is  ae  followt :    The  following  ships  ete  exentpted  fron  j 
registry  under  111  i^.  At  t    '1)  Ships  n  t .  xi  .1  ngfi^  " 
tons  burden  employed  solely  in  navigation  tipoa 
rivers  or  coast  of  the  United  Kingdom  or  on  the  rrrai 
or  coast  of  some  British  possessioii  wiHun  which  tlii 
loanagiog  owMfs  of  the  ships  are  reridit. 
As  The  Brunei  was  employed  solely  in  nairig^ti -a  itt 
the  River  Avon  it  was  contended  by  the  plaintiff? tha 
if  she  did  not  exceed  tiftn  ti  l<  qs  ljur  l-  n  she  waal 
be  exempted  from  registry  by  the  3nl  B«oti<m  liyytt 
cited  and  that  owners  would  oe  entitled  to  the  pr\>- 
tection  of  limited  liability  confened       the  o^3H 
section  of  the  same  Aot ;  but  it  was  admitted  by  tb« 
plaintiffs  that  if  she  exceeded  fifteen  tons  burdt:n  HA 
^  ^Eeot  ol  the  2nd,  72iul,  and  fi03ni  nctiooo  d  M 
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A«t  wotid  be  to  prerrat  her  from  b«in8r  reoopnlzexl 
utBrituh  ship,  and  her  owuera  from  obtainintr  the 
pnntection  of  ilip  .Viird  sootion.    It  was  a;i im't.  h',' 
tim  pUintiffg  that  The  lirund  oould  carry  more  than 
fiftMD  tons  weight  in  her  Migo  ipMNl  ADd  hare  a 
proper  freeboaid,  Iwtit  wm  poffid  More  me  thefc  if 
the  w«re  meamvad  in  eeoordaoee  with  the  MenihaDt 
ifltippillg  Act,  1894,  her  gro^s  tonnag«   wouM  bfl 
JS-flS  tons  and  that  hor  boiler  and  online  space 
wnald   meafiurft    IT'.SO   tonn    miii    lier    crew  (rparo 
^■'I'i  totu  ;  8o  thai  if  tboae  tpacea  were  deducted  from 
tbe  grom  tonna^  her  tonnage  would  be  under  fifteen 
tou.  If  the  allowaDoe  for  jwopelliog  power  ie  made 
baoDordanoe  with  the  Act,  fbe  evidenoe  ebowe  that 
oaaand  thiee-qiiarten  tbe  amount  of  the  engine  and 
Vder  tpaee  ana  the  amount  of  crew  tpooe  would  bo 
flwuited,  according   to  the  Act,  frotn    tbe  trrosa 
tsDoagc,  to  ftrrive  at  the  register  tonnape,  and  the 
rmlt  would  be  a  minnn  qoantity.    This  is  owing 
to  tbe  allowance  for  propelling  power  beiii|t  fi»9d  by 
tbe  Act  at  one  and  Uuee^qoartera  the  eetaal  tniler 
•adflOgilM-IOom  apeoe.    The  plaintiffs  maintain  that 
(be  wolda    flfte«m tons  burden"  in  the  3rd 
of  the  Act  mean  fifteen  t^>iis  TnPa!"ireiiiont  aco.nrdiiicr 
»o  the  Act  of  IS!) I;  wliilo  tbe  dnfeudauts  coufend 
tiist  tliej'  nicnn  a  capacity  to  carry  fifteen  tons'  weight 
oi  cargo.    It  wae  not  disputed,  a«  I  nndentand  the 
Wfywat,  tiiat,  ordinarily  tgnMnn,  fifteen  tons 
boiden  sieeiie  »  capacity  to  oany  fifteen  tons ;  but 
tbepofet  made  by  the  plaintiflk  was  that  the  words 
"tt^ng  burden  "  in  the  Aet  of  IfifU  an-  used  in  a  sense 
in  which  they  have  been  used  iu  prior  Acts  of  Par- 
liamect  relating  to  the  registration  of  British  vessels, 
sod  refer  to  tons  of  capacity  as  measured  bv  the 
Act   The  first  Act  to  which  I  need  r^fer  is  7  4  8 
m  3,  a  22  (1696).   Thia  Aok  required  Enelish 
nqw  to  be  registered  in  order  to  b«  qualified 
to  trade  to   or  from  the  plantations  in  America. 
»nd  proof  lia<I  to  be  niad*-  on  oath  in  a  form  set  out 
i«  the  17th  st-c  tiou  of  the  Act.  which  amongst  other 

tluogs  deecnbed  the  ship  as  of  "  (burthen)  tons," 

but  there  «M  BO  provision  as  to  the  mode  of  arriving 
atthe  tomnoffe.  By  the  Aot  6  Oeo.  1.  c.  21  (1718)  it 
«M  provided  (eeotion  29)  tiiat  no  brudy  eboold  be 
na ported  on  any  ship  "  of  the  burthen  of  ,10  tons  or 
under,"  and  that  ships  of  the  burthen  of  .<0  tons  or 
ouder,  in  i  ;irt    r  fiJly  laden  with  brandy  at  anchor  or 
bovericg  withm  two  leagues  of  the  shore  might  be 
cooipelled  to  come  into  port.    And  the  33rd  section 
ii  as  follows :  "  And  for  the  preventing  disputes 
that  may  arise  mpecting  the  admeasttreraent  of  ehips 
laden  with  brandy  and  other  spirit «;  nr  s}:;])!  hovering 
on  the  coast,  be  it  further  euact<  d  by  the  authority 
iforeaaid  that  the  following  rule  shHll  bo  otiserved 
therein — that  is  to  say,  take  the  length  of  the  ke^l 
within  board  (so  much  as  she  treads  on  the  ground) 
and  the  breadth  within  board  by  the  midship-beam 
from  plank  to  plank  and  half  the  breadth  for  tiie 
a^>th,  then  multiply  the  length  by  the  breadth  and 
that  prodnet  by  the  depth,  and  divide  the  whole  by 
i;inety-four,  the  quotient  will  give  the  true  conti-ntB 
of  the  tou&ag&  according  to  which  rule  tbe  whole  of 
iach  ftbipe  or  vessels  shall  hv  n  .  u^-iuredaod  ascertained 
any  law,  custom,  or  oaaga  to  the  oootrary  notwith- 
■taoding.    It  is,  I  thnk,  dear  that  the  tomtage 
arrived  at  in  the  above  manner  was  to  be  considered 
ee  fising  the  borthen  of  the  vessel.    The  reason  for 
this  appears  to  have  been  titat  at  the  time  as  fihipn 
were  then  oonatruoted  the  measurement   iu  the 
aanner  iibo\'e  stated  gave  approximately  the  burthen 
of  liie  vessel.    In  an  old  work  on  Shipbuilding,  by 
William  Sutht  rlaud,  published  in  1729,  which  has  been 
JiBt  KM  bgr  the  Elder  Brethren  of  the  Trinity  House, 
it  ii  iteted  (Part  2,  p.  3)  that  it  was  a  genial  rule 
tofiMtllisitaniiasa  ol  •  fwnl  fay  tahtog  tbe  Ifl^^ 


of  the  keel  and  tbe  breadth  from  outride  the  ship  on 
onOiidetothe  outaideof  the  otherand  multiplying  that 
breadth  with  the  length,  and  again  by  half  the  said 
breadth  and  dividing  the  product  by  ninety^four. 
The  author  pofaite  out  that  there  is  no  exact  rale  to 
find  the  tooaeftb  and  two  ahipe  may  be  of  equal 
length,  breadth,  sad  depth,  and  yet  one  ahati  carry 
two  or  three  hundred  tons  more  than  the  oth«r,  and 
he  makes  certain  suggestions  ai  to  measurement.  la 
the  l:i--^t  [ifirl.  of  the  work  (p.  1)  it  ".t.'ited  th.it 
the  rule  made  use  of  to  find  the  tonnage  is  a  medium 
rule,  and  there  is  little  doubt  that  the  provisions  of 
the  above-mentioned  33rd  section  were  derived  from  the 
KMMralrale.  TheAotof  15Geo.S.o.31  (1742)oontdn« 
further  provisions  for  reeulattng  the  plantation  trade, 
and  gives  a  form  of  oath  by  the  master  in  which  he  is  to 
state  the  burthen  of  his  vesgt  l  in  tuns.  In  1773  the 
Act  13  Geo.  3,  c  74,  entitled  an  Act  for  the  better 
ascertaining  the  tonnage  and  burthen  of  ships  and 
vessels  importing  and  exporting  goods  into  and  from 
this  kingdom  or  bovenn^  on  the  ooaets  thereof 
.  .  .  was  paesed.  Sechon  1  of  that  Act  enacted : 
*'Tho  tonnai^e  and  burthen  of  any  ship  or  veesel 
importing  or  ex]K)rtiDg  liramly  i  r  other  spirituous 
lic^uors  or  any  other  goods  whatsoever  into  or  from 
this  kingdom  or  hovering  upon  the  ooaste  thereof,  or 
where  the  owner  or  proprietor  or  other  p«*on  shall 
be  entiiUd  to  any  boun^  or  allowaaoe  aooordiair  to 
the  tonnage  of  any  ahip  or  Teiael,  and  in  any  other 
ease  whatsoever,  where  the  tonnage  or  barthen  of  any 
ship  or  vessel  shall  be  necessary  to  be  ascertained  and 
known  by  any  Act  or  Acts  of  Parliament  made  or 
hereafter  to  be  made  concerning  the  rovenum  of 
customs,  excise,  or  salt  duty,  the  rule  for  adtneasuring 
such  abips  or  vessels  shall  be  as  follows—that  is  to  say, 
the  length  afaall  he  taken  in  •  etraii^t  line  along  the 
rabbet  of  the  keel  of  the  ahip,  horn  ^e  badr  or  the 
mail;  stem-post  to  s  perpendicular  line  from  the  fore 
part  of  tbe  main  stern  under  the  bowsprit,  from 
which  subtracting  thr^v-t^f^h8  of  tin  I  r,  iditi  tlio 
remainder  shall  lx<  estifniiid  the  just  length  of  tbe 
keol  to  find  the  tonnage  ;  and  the  breadth  shall  be 
taken  from  the  outside  of  the  ontaide  plank  in  the 
broadest  part  of  the  ahip  be  it  either  above  or  hetoir 
the  iti  iii.  whiilf^s  exdusivi  i^f  all  niaTsner  of  doubling 
plaukfi  t-hat  may  bo  WTUUghL  up^iu  thci  sides  of  the 
ship,  thcu  nmltiplyinif  the  length  of  the  keel  by  tho 
breadth  so  taken,  and  that  product  by  half  tho  breadth 
and  dividing  the  whole  by  ninety  ■four,  the  quotient 
sh^  be  deemed  the  troe  contenta  of  the  tonnaae." 
By  seotion  3  tbe  Aet  waa  not  to  alter  tho  method  of 
measuring  coal  vessels  and  vesselg  employed  in  the 
whiti'  herring  tistiery.  It  will  be  noticed  that  the 
word*  "  t<  1111  Hti  1  "•burthen"  are  usodinthn  Act 

asifthrvdt  notedthesttme  thing.  Bysoction3of  26  Qeo. 
2,  c.  (iO  ( 1 7(iO)  thepioffiriona  of  7  ft  8  Will  3,  c.  22  were 
extended,  and  every  veaiel  haviog  a  deck  or  bein^  of 
the  burthen  of  fifteen  tone  or  upwards  bdooging 
to  Til  r  Majesty's  subjects  in  Great  Britain  .  .  . 
and  the  oofonioB  was  required  to  be  registered,  and  a 
ci  rtificate  obtained  in  the  form  set  out  in  the  Act. 
This  form  shows  what  particulars  of  tho  vessel  had  to 
bo  given,  and  with  regard  to  the  tonnage  uses  these 

wonls:  "  admeasnred  (burthen)  ton«."  Section 

14  prescribee  the  metiiod  to  be  adopted  for  ascer- 
taining the  tonnage  of  vc«ftek  when  afloat, 
which  is  arrived  at  by  multiplying  the  length, 
measured  as  directed  by  the  Act  by  tho  breadth 
and  the  product  by  the  half  breadth  and  dividing 
by  ninety-four.  When  steam  vessels  were  introduced 
the  mlee  prescribed  for  sailing  vessels  were  not 
suitable  for  aeoertainiiig  the  true  tonnage  of  steaman. 
And  in  1819  the  Act  59  Oeo.  3,  o.  S  wet 
passed,  which  determined  how  the  tonnage  of  ateMB 
to  be  aiQerlMiud*        lenftk  of  tiio 
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tamad  an  eneptiaa  Icom  i«giatzy  oi  vimmIi  bo( 
csoMding  flftean  toni  or  trndtt-,  and  dnilar  irards  m 

contained  in  the  3rd  section  of  thr-  Merohaot  Shippnj 
Aut,  1894,  which  Act  consolidated  the  Merutst 
Shipping  Aots  up  to  that  date.  The  limitatioo  of 
liabiuty  which  had  been  introdooed  byaadiwAati,  ia 
partioalar  hj  58  Geo.  3,  o.  159,  vaa  m  ibt  tmm 
mentioned  in  the  Act  of  1H54  the  ralue  of  the  »hip 
and    freight,  provided  thai  in  case  of  Ion  of  life  or 


OPg&ie-rBOHi  "waa  to  ba  dadaoted  htm,  tha  kngtib  o< 
tbfl  vwmI  and  the  oalcidation  than  picoosedaa  bk  a 

aimilHr  v.'Hy  to  that  of  sailing  ^'esaels.  The  effect  of 
this  WM  to  give  the  tonnage  of  the  cargo-carrying 
■pace  in  a  stonm  vessel.  The  Aot  for  the  Enoourago- 
mcoai  of  Brituh  Shipping  and  Navigation  (6  Geo.  4,  c. 
100),  and  the  Act  for  Begistering  Britbb  YeMels  (6 
Geo.  4,  0.  110)  ^1825)  preserved  the  exemption  from 
regiBtry  of  British  vessels  under  fifteen  tons  burthen 
used  iu  navigating  iii  lii  itiNli  nvers  and  upon  British 
OOBstiy  and  preaoribed  similar  rule«  to  those  then  iu 
foroe  lor  maaaqiing  veesda  and  aacertaioing  their 
ioonage.  The  oertafloate  of  regiatnr  was  to 
be  in  the  form  set  out  in  the  aeoo&d  of  these 
Ad^,  w)ii(  h  required  the  barihen  of  the  ship 
to  be  set  out  in  tons,  and  it  appears  to  follow 
Hut  the  nmuber  of  tona  vas  that  ascertained 
apoordiDg  to  the  pnniliooa  oi  the^Aot.  Similar 
Aoti  wiui  amendmenta  ware  pamd  in  18S3  (8  ft  4 
Will.  4,  e.  54  and  c.  55),  but  the  said  exemptiou  and 
the  modtt  of  oieaaureme;it  reiuaiited  the  ttauie.  As 
the  mode  of  aaoertaining  the  tonnage  of  Teasels  under 
the  3  &  4  Will.  4,  o.  55  and  previoua  Acta  led  to 
utBoenrate  coodasions,  it  was  felt  desirabte  tiiat  * 
change  should  be  made,  and  a  committefi  was 
appointed  in  1834  to  consider  the  subject,  and  as  a 
result  of  their  recomoif nLliitions  tlif  Act  5  &  <3 
Will.  4,  c.  66  (1835)  was  passed.  That  Act  recites 
the  Act  of  1S33,  and  tnen  recites  as  follows : 
"  Whereas  it  is  oonddet^  that  the  capacity  of  a  ship 
is  the  fairest  standard  by  which  to  regulate  its 
tonnage,  that  iiitcrnal  iiiciiHumiiriif;  will  uiford  the 
moat  accurate  and  convenient  method  of  asccrtaiQiiig 
that  capa^ij,  and  that  the  adoption  of  such  a  mode 
of  admeMUMnient  will  teoid  to  the  interests  of  the 
Aipboilder  and  fhe  owner  aa  wvU  as  to  the  proper 
oolUction  of  the  dues  which  by  law  nrr  y^ayable  on 
tonnage,  and  it  is  expedient  to  alter  and  amend  the 
law  in  this  respect "  ;  and  it  then  proceeds  to  lay 
down  an  elaborate  mode  of  measurement  in  order  to 
asoertain  ateam  ^aasds,  aailini;  vesseis,  and  laden 
vessels.  In  steamprs  the  cubical  contents  of  the 
engine-room  were  to  bo  deducted  from  the  total  ton- 
nage in  onler  to  arrire  at  the  trut  ri  fainter  ton- 
nage. The  3rd  section  of  the  Act  ia  as  follows: 
"  And  be  it  further  enacted  that  the  tonnage  or 
burthen  ol  even  ahip  belotiiging  to  the  Unitod  Sing- 
dom  asoertainea  in  the  manner  herrinlMlore  dxreoted 
shall  in  respect  of  any  such  ship  which  shall  be 
rerastered  after  the  commencement  of  this  Act  (except 
aa  neninafter  mentioned)  be  inserted  in  the  certificate 
of  the  legister  theceoi,  and  be  taken  and  deemed  to  be 
the  tonnage  and  bortheB  thereof  for  the  the  purposes 

of  the  sai  l  rprT*'  fl  Art."  Tonnage  and  burthen  are 
treated  »»  having  the  same  meaning.  The  recital  I 
shows  that  the  object  of  the  Act  wa.s  partly  to  take 
away  the  t«mutation  to  build  vessels  of  such  a  form 
that  they  might  measure  less  than  their  burthen.  In 
the  Act  for  the  General  Regulation  of  the  Customs  (8 
&  9  Vict.  c.  86),  passed  in  1845,  the  138th  section  pro- 
vided tlidt  tlic  ioir  .  ,  "  ii  irllien  of  every  British 
ship,  within  the  meaning  of  the  Aot,  should  be  the 
tonnage  tat  forth  in  her  certificate  of  registry,  and 
the  tonnafe  or  burthen  of  evety  other  shicmld, 
for  the  pnipoee  of  Aot,  be  eaoertainedin  the  same 
lUMDi  >  r  as  the  tonnage  of  British  ships  was  ascer- 
tained. Here,  again,  th@  words  "  tonnage  and 
burthen  "  are  used  as  if  they  had  the  same  meaning. 
TheMipzobant  Shipping  Act,  18d4,  which  amended  and 
WDSolidated  the  Acts  rdat&ig  to  merbhant  shipping, 
xnt'^orlnptHl  farther  iiuprovemonts  aa  to  the  mode  of 
measuiuig  the  tonnage  of  vessels,  though  it  is  well 
known  that  the  tonnage  arrived  at  by  tljs  mode  is 
generally  much  less  than  the  quantity  of  tons'  weight 
off  esigo  tk  sUip  «aa  «aR7.  The  Iwh  Metioii  ooo-  , 


personal  iu  j  in  to  passengers  the  value  of  ship  jad 
freight  was  not  to  be  taken  at  less  than  £13 
per  registered  ton ;  but  in  the  Merchant  Shipptut 
Aot  Amendment  Act,  1862,  the  limit  was  to  be  £^ 
per  ton  for  the  loss  of  ship  and  goods,  and  £li  pcr 
ton  for  loss  of  life  or  :  i  T'-.i  iihI  injury  eiUier  sISBS* 
jointiy  with  damage  to  ship  or  gauds. 

This  examination  of  the  above-mentioned  Acts  prior 
to  18M  brings  me  to  the  Merohant  Shq^piBg  Act, 
1894.  and  has  lad  me  to  the  oondnsian  tnslisdit 
legislation  from  first  to  last  prior  to  this  Act  the  wordi 
"  burthen  "  or  "tons  burthen  "  have  been  used  with 
a  meaning  which  was  the  same  as  that  of  the  tooiiAg> 
of  a  Tssael  asoertained  in  the  manner  directed  kj  tfe« 
Aots  fbr  a*  time  being-^that  is  to  aay,  the  ngmmi 
tonnage. 

The  Merchant   Shipping   .\et,    1S94,  u       A  • 
cousoi  i  Itiliiiij  the  enactments  relating   to  merchiiit 
shipping,  and  in  order  to  a^>rtain  the  meaning  ol 
the  words  "tons  burden "  as  used  ther^  it  k 
legitimate  to  ascertain  whether  these  words  bsn 
been  used  in  any  special  sense  in  prior  Acts  of 
Parliament  dealing  with  the  same  subject  ^*»«*' 
well  on  the  Interpretation  of  Statutes,  3rd  edit)i>c. 
p.  50).   This  I  have  shown  to  have  been  tbe  case,  sci^ 
I  am  oi  opnion  that  thsae  words  in  eeetion  3  oi  th« 
Aot  of  I8M  are  vsed  in  refsrenee  to  the  taBiia|e  ol  s 
ve^el  measured  in  socordanoe  with  the  provisiooi  of 
the  Act  and  the  tonnage  n^gulationfl  thereof.  Thr 
words  "tous  burden"  are  fouud  iu  other  placMis 
the  Act — namely,  the  3rd,  tiOth.  and  625th  ssotioes, 
but  there  is  notiiing  in  thene  seotioM  {nooasMaat 
with  the  aforesaid  meaning.    The  same  words  are 
also  to  be  found  in  that  jiart  of  the  Act  hesdvd 
Engagement  of   SeaMi  ;  .  where   the   wonls  "t  L^ 
burden "  and  registered  tonnage  ai«  dearly  used 
in  the  same  sense.    Moreover,  the  meaning  plsoed 
upon  thioae  words  by  the  defendants  wonld  give  iia» 
to  great  diffiotilty  in  fixing  the  ezaet  burthen  of  a 
vessel.    The  quantity  a  vessel  can  carry  depends  in 
part  uu  the  season  of  the  year  and  other  variahW 
circumstances,  whereas  the  measurement  gives  definite 
results.  The  Act  61  &  62  Viet.  o.  44  and  rols 
thereof  do  not,  in  my  judgment,  afliMt  tide  oaae. 
I  find,  therefore,  tlutt  The  Brun-!  A\<\  not  excr^' 
I  fifteen  tons   burthen   within   the   uinining  of  t;- 
■  Jrd  section  of  the  Act  of   IS9!.     Then  the  oOi-i 
section  of  the  same  Act  limits  the  liability  ot  « 
ship,  British  or  foreign,  in  the  ease  of  such  dainu 
that  of  tbe  defendants  to  £8  per  ton  of  their  ship's 
tonnage,  which  in  the  case  of  a  steamship  is  tobe 
her  gross  touuHu:'.'  \s'ithout  dfLluL'tiuu  on  Lucoont  of 
engine-room,  and  iu  the  case  of  a  sailing  ship  is  to 
be  her  registered  tonnage,  with  a  proslao  tlmt  ttoe 
shall  not  be  included  in  sudbi  tonnage  an^jf  ifiaoe 
occupied  by  seamen  or  apprentioeB  or  appropnafcsd  to 
their  use,  which  is  certified  under  the  r^olatioai 
scheduled  to  the  Act  with  regard  thereto.    It  W4S 
not  argued  before  me  that  as  The  Brunei  was  not  in 
fact  registered,  although  she  did  not  exceed  flftsKi 
tons  burthen,  her  owners  were  not  entitled  to  lisrit 
their  liability  in  the  present  case,  no  d: j  ;^*  became 
the  efTect   of   the    72ud,    77th.    50.Jrd,    and  oOj'Ui 
sections  of  the  Act  ajipi'irs  to  be   to  entitle  liw 
owners  of  a  British  vessel  which  is  exempted  from 
ingiatt7  nodsr  saoliOD  9)  and  hM  not  tfceNtee 
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been  m^st«red  nor  hud  her  tonnage  ascertained  for 
th->  purpose  of  registry,  to  limit  their  liability 
by  ftu  amoait  G«lculated  upon  the  vessers  tonnage 
awntainsd  by  measuring  her  according  to  thn  Aot 
Mid  iliAtAmitgeragalations  thereof.  The  tonnag<  of 
Thf  Brmul  for  the  purpiw  of  the  oalcnlation  is  :i')-99 
t  ms.and  in  th  \  cirLMimHt'iiii- 'h,  there  is  no  oertificctte 
M  to  crew  spice,  tha  amount  therdof  caiiaot.  b© 
d^ucted  owing  to  the  express  provision))  of  saotion  503 
wd  th.9  6th  tohAdoU  to  th«  AeL  In  the  nvnlt  there 
will  b*  the  umal  dMrM  of  Buitalifm  of  Kahility  in 
t;  amouat  r<ilcuUted  at  £8  par  ton  on  'S-j-d'.i  toua, 
^  I  i  tUa  coBt?  of  the  suit  musk  as  usual  btj  borno 
lud  p»5d  hy  the  plaintiffs.  The  a£Biavit  verifying 
the  daim  is  not  qoite  complete ;  it  does  not  esolude 
my  daim  for  Ion  of  life,  and  I  think  I  intimaled 
tb%t  there  is  no  distinct  statftmnnt  that  The  Hrund 
Wongs  to  the  plaintiffs.  Subject  to  an  affidavit 
being  filed  dealing  with  these  two  poiols,  tha  deons 
viU  he  in  the  n*u<U  form. 

Solicitors  for  plaintiffs,  Robins,  Hay,  Waters,  A 
Bay. 

SoUoiton  (or  defendants,  Cooj^  £  Co. 


Nov.  30; 
Dae.  1,  90. 


(Sowci  Of  Appeal. 

From  Chan.  Div.  \ 
(Lindley,  M.B.,  and  Chitty  and  | 
Yeoman  WOUams,  L.JJ.)  j 

Lnnre  ft  8om  «.  Wnumis.  (a.) 

union  ~  Strike  —  Picketing — "  Wutchiii'j  awl 
bcifUiuf^  " — Xuitaaae  —  Im'umtian — Conspiracy  and 
PnAedion  of  Aoperfy  Att^  1876  (36  80  Vi/dL  c 
S6).  i«.  3.  7. 

To  watch  or  beset  a  jnans  home  with  a  view  to  compel 
him  to  do  or  not  to  do  tohat  it  it  law/ul  for  him  not  to  do 
tr  to  do  it  mrongful  and  without  lawftU  {tuthority  tmleas 
tone  rtammahle  justification  for  H  i»  eenuitloni  wUh  the 
tviitnet.  Such  conduct  >r<>n?<l  support  an  acttnn  on  tkr 
fjut  frr  a  nuisance  at  common  law.  Proof  that  the 
nuinnce  loas  ' '  peaceably  to  persuade  ether  jMopfe  **  iMuM 
fx  no  defence  to  such  an  action. 

In  sttHon  7  of  the  Conspiracy  and  Prettetion  of 
Property  Act,  1875,  the  words  "  twehotlkrpmon"  must 
ht  rtad  as  **  any  other  person." 

IMtion  o/ Byrne,  J.,  46  JV.  R.  461,  affirmed. 

Af^eal  of  the  defendants  from  the  jodgmsat  of 

Byrne,  J.  (reported  46  W.  R.  461). 

Thf;  plaintiffs  were  a  finu  of  liber  bag  inanu- 
ftciorers.  The  defendants  were  memberi  and  officials 
of  »  registered  trade  union,  osUel  tibs  Amalgamated 
Sociel^ai  Lmtther  Worksn. 

The  action  atoee  ont  of  a  strike  of  Uie  p1ainti£fH' 
T^orkpeoplo,  instigat*Kl  by  the  trado  union.  The 
workpeople  refus^  to  ooatiuue  to  work  for  the 
plaintiffs  after  the  expiration  of  their  current  en- 
Mianeots,  and  the  plaintiffs'  prenuees  were  pioketed 
ny  directioti  of  fbe  union. 

A  strilte  was  also  ordered  against  a  bag  mater 
lanjed  Adolph  .Schoenthal,  who  employed  his  own 
•••rkjieople,  and  did  work  for  tho  plaintiffs  on  his 
own  premisaas.    His  premises  were  also  picketed. 

Iq  February,  1896,  an  interim  in|onctiou  had  been 
BWted  by  North,  J.,  and  this  was  affirmed  by  the 
Onvt  of  Appeal  with  a  slight  modification  (see  45 
TT.B.  19,  [1896]  1  Ch.  811). 


(e.)  fieportsd  by  W.  Shalloross  Oodoaxd^  Esq., 
fianristsr-at-Lair. 


Byrne,  J.,  ou  the  trial  of  the  action,  granted  a 
perpetual  injunction  restraining  the  defendants,  Percy 
OomwaU  WiUdos.  Ohades  Clarke,  Aleiandar  Thoiap-> 
aon,  John  I«venek,  and  Frederidc  ChMt^iall,  fram ' 

watching  or  besetting  the  plaintiflTi*  wijrks  or  place  of 
busiaosfl  and  the  approaches  thereto  for  the  purpuise 
of  }'t  t  3 Hil  ling  or  otherwise  preventing  persons  from 
working  for  the  plaintiffs,  or  for  any  purpose  except 
merdiy  to  obtain  or  communicate  information,  and 
from  watching  or  besetting  the  premises  of  Adolph 
Sohoenthal  for  the  purpose  of  persuading  or  otherwise 
preventing  Ijilii  from  working  for  the  plaiutifTs,  or  for 
any  purpose  except  merely  to  obtain  or  commuuicHte 
information. 

By  the  Oon^uBicy  and  Protsotion  of  Property  Aot» 
1875.  «.  7:     Every  person  who,  with  a  view  to 

compel  any  other  person  to  abstain  from  doing  or  to 
do  any  act  which  such  other  person  has  a  legal  right 
to  do  or  abstain  froDx  doing,  wrongfully  and  without 
legal  authority  "  {inter  tdia)  '*  (4)  watches  or  besets  the 
house  or  other  plaoe  when  svoh  other  person  resides, 
or  works,  or  carries  ou  business,  or  hapj  ens  to  be,  or 
tha  approach  to  such  house  or  place,  shall,  uii  couviu- 
tion  thereof  by  a  court  )i  snuuaary  jurisdiction,  or  on 
indictment  as  hereonafter  mentioned,  be  liable  either 
to  pay  a  penalty  not  exoesding  twenty  pounds,  or  to 
be  imprisoned  for  a  term  not  eroeading  three  months, 
with  or  without  hard  labour.  Attenoang  at  or  near 
the  houHci  ir  I  lai  H  'A';ioro  a  person  resides,  or  works, 
or  carries  ou  busiuess,  or  happens  to  be,  or  the 
approaoh  to  BOOh  house  or  plaoe,  in  order  merely  to 
ODtain  or  communicate  information,  shall  not  he 
deemed  a  watohing  or  besotting  wilimn  tlia  maaniwg 
of  this  section." 

The  defendants  appealed. 

W.  H.  Cozens- Hardy t  for  the  appellants. 

Bwtt  Q»Ov  aad  Wafd  Ooldridgetiat  tiw  rsqpoiMlcnts. 

The  aignmmits  tofltoisatty  shmv        ^  J^^g* 

ments. 

Ckir.  oiv.  MfH 

Deo.  20.— Him  foUowing  wifttu  jadgsMnts  wan 

delivered  : 

LuroiiBT,  M.R.— The  oonstmotion  put  by  this 
ooort  on  88  ft  39  Viet.  e.  86.  m.  3  and  7,  when 

this  C1SB  was  hoard  in  March,  1R96,  is  adverse  to  the 
appellants,  and  was,  iu  my  judgtueut,  correct. 
Having  reconsidered  my  own  judgment,  I  see  nothing 
to  recall  or  qualify.  Upon  Uie  present  appeal, 
however,  one  or  two  important  qusslions  were  raised 
whioh  do  not  appear  to  have  beeo  coiwidered  on  the 
former  oooe^on,  and  to  them  I  will  confine  myself. 

The  great  pcinf  m  i  ^-  by  the  appellants'  counsel 
turned  on  the  word  "  wrongfully  "  in  sf^tion  7  and 
on  the  effect  of  AU$n  v.  Flood,  46  W.  R.  258,  [18981 
A.  0. 1,  on  the  nwaning  of  that  word.  He  oontended 
that  to  ''watdisnd  oesel"  another  prraon's  boose 
was  only  illegal  if  done  -{!)  with  a  view  to  compel 
hiui  to  abstain  from  doing  or  to  do  some  act  which 
he  has  a  right  to  do  or  not  to  do ;  (2)  wrongfully  and 
without  legal  authority.  He  further  contended  that 
nothing  oould  be  said  to  be  wrongful  whioh  did  not 
violate  some  right  of  the  complainant ;  and  that  there 
was  nothing  wrongful  in  watching  or  besetting  a  h  'use 
simjily  111  rder  peac^'fully  t  >  persuade  others  to  conduct 
themiielves  io  some  particular  way  which  was  not 
unlawful  for  them  to  follow.  This  argument  is,  in  my 
opinion,  based  on  a  misooostraotion  of  seotioa  7.  This 
section  is  a  penal  section,  and  the  words  "  wror.gfuUy 
and  without  lej^al  authority"  must  be  insiit,  il  m  an 
indictment  or  information  framed  ou  the  enactment, 
and  the  specific  acts  whioh  tha  oomplainant  was  to  be 
compelled  todo  or  aot  to  do  oa^  «l«o  to  be  flpefliflsd 
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in  x  coriTictioa  1^  a  msg^strate:  aee  r/f  Qur'-u  v. 
McKenzie,  41  W.  R.  144,  [1892]  2  Q.  B.  519.  More- 
oVwr,  if  OD  the  trial  the  evideuua  before  the  court  is 
OOlulitMit  with  the  legality  of  the  aota  complained 
of,  tihia  rMMnably  possible  legnlity  must  b«  exuloded 
by  evidence,  before  the  ae  is-  1  can  be  jiroperly  con- 
Ticted.  But  it  is  Dot  ii>  c^wary  to  show  by  other 
•ndetice  thun  that  whii.b  roves  the  overt  acts  com- 
plained of,  tb»  of  ibflOL  if  no  justifloation  or 
wmne  lor  tti«m  It  waionaMy  eotunstont  wiih  Hie 
facts  proved.  This  is  the  T  rin- ipl.'  il  ways  applied  in 
oriminal  prosecutions  in  which  the  words  "  feloni- 
ously,*'**  wrongfully,"  or  "  malidoosly "  are  iutro- 
duoed  into  the  charge  and  have  to  be  proved  before 
the  person  aocnsed  oan  be  properly  oonvHitwd :  lee 
ArcUhoH't!  Criuiiual  Pk>a(ih)<jj  and  Evidftac-j  (19th 
ed.),  (JJ-fjT.  Tnat  this  in  the  c:irrect  mHthorl  of 
construing  and  dealing  with  tho  words  "wrongfully 
and  withuui  lawful  authority  "  ia  seotioa  7  is,  in  my 
0  j  iuion,  perfectly  plain  if  attenlkm  it  paid  to  rabheads- 
1,  2,  S,  Mid  6,  to  which  those  words  are  as  applicable 
as  tbey  are  to  snb-head  4.  If  the  overt  acts  mentioned 
in  8ub-htMd  1,  for  example,  in  using  violence  or  ii;- 
timidation  are  proved,  aud  it  is  proved  that  they  were 
done  with  a  vtew  to  compel,  &c.,  and  there  is  no 
NasonaUe  gronnd  for  justing  thea^  it  ia  un- 
neoeieary  to  give  fitrtlker  evldenoe  to  prove  that  they 
were  committed  wrongfully  and  without  leg^ 
authority  "  :  aae  The  Qium  v.  McKtnzie,  at  pp.  521-3. 
If  this  be  true  of  all  the  sub-heads  except  4  (watch- 
ing and  besettinff)  I  oan  discover  no  jmtifloatioa  iot 
giving  the  words  "wrongfully  and  withoot  lawfnl 
authority  "  any  different  meaning  or  effect  when  applied 
to4 — viz.,  watching  or  besetting."  Tho  truth  is  that 
towati-'h  or  beset  a  man's  ij  iiise  with  a  vi(»w  to  couipi?! 
him  tu  do  or  not  to  do  what  it  is  lawfnl  for  him  not  to 
do  or  to  do  ia  wtongful  and  without  lawful  authori^ 
nnlett  aoma  reaeonable  justification  for  it  is  consistent 
witb  the  evidence.  Such  conduct  seriously  interferes 
with  tho  ordinary  comfort  of  human  i  xi>lrnce  and 
ordinary  enjoyment  of  the  house  beset,  and  such 
ooudoefe  would  aapport  aa  action  on  the  case  for  a 
BQiaaace  at  oomnum  law :  aee  Bamfard  t.  Tvmla/t  10 
W.  B.  809,  3  B.  ft  8.  02;  Broatf  v.  AufZortf.  24 
W.  P..  mil,  2  Ch.  D.  692,  at  p.  701.  per  Jewel,  M.R.  ; 
U'iUki  V,  »//-  ,  1  Dh  O.  &  8m.  315;  Crump  v.  Lum- 
herl,  15  W.  li.  417,  L.  H.  3  Eq.  409.  Proof  that  the 
naisance  was  "  peaceably  to  puaoade  other  people  " 
Wtinld  afford  no  defenee  to  aaoh  an  action.  TerMme 
may  be  peaceably  pprguad'il  proviilcil  the  method 
eiAployed  to  persuade  is  uuL  a,  uuis^ioct?  to  other 
pe.  iple. 

Another  point  made  by  the  appellants'  cuuuhoI  was 
t  >at  what  was  done  to  Suboentoal  gave  tho  (lUintifTi 
no  oanse  of  action.  This  point  was  raised  aud  con- 
ai  lered  and  decided  by  the  court  on  tbe  former  appeal, 
and  1  might  any  no  mure.  But  as  I  do  not  reiin  iiiVier 
whether  the  particular  argument  urged  by  Mr. 
Hardy  waavaed  on  that  ooaaaiQn»  I  will  add  that,  iu 
my  opinion,  bit  contention  oannofe  be  aupported.  It 
ia  based  on  the  expression  "  aaoh  other  peraon.*'  It 
is  said  that  tobo^et  one  j>er(<on'B  house  with  a  view  to 
compel  Nomeoue  else  ia  uul  within  the  section^  Such 
a  ci>u8trnctioa  would  render  the  A<  t  nugatory  in  a 
^reat  number  of  cases  dearly  withiu  the  mischief 
intended  to  be  remedied*  But  a  more  direok  anawer 
to  the  argument  is  that  "such  other"  means  "any 
other."  This  seems  plain  if  attention  is  paid  to  the 
l.iij^'iinpH  oi  tlie  liist  purt  of  the  sectiuii  wIhto  these 
words  tirst  occur,  iioreovtr,  the  won!  "  person" 
in  the  singular  must  be  riud  so  as  to  include 
«*penoiia"  in  the  plural  (see  52  &  53  Yiot.  c.  G3,  s.  1), 
and  if  this  is  borne  in  mind  the  argum^t  is  seen  at 
once  to  be  untenable. 

I  do  not  think  it  ut  cessary  to  refer  to  the  older  Acts 


to  which  Mr,  Hardy  called  our  attention  ;  nor  to  tb* 
authorities  ha  cited.  They  are  instructive,  aad  Um 
late  Mr.  Russell  Oumey's  diarge  to  the  grand  jooy 
in  the  Cabitutmakert*  eate  {Reg.  v.  Jlibhtrt,  13  Cm 
C.  C.  82)  is  a  masterly  statement  of  tbe  law  si  it 
sto'  iil  ill  Aj  dl,  \Hlo.  But  thoro  is  nothing  in  tlicn' 
authorities  or  in  that  charge  whioh  shows  that  tk 
interpretation  put  upon  fibo  present  Ax:t  by  this  ooort 
in  this  oaso  on  tbe fomwr appaaLand  by Bjaa A, 
since,  is  wrong.  Nor  ia  jflleR  Flboii  of  aoyiadw 
in  construing  the  stutntn  \r-itli  whii:!!  we  h:^\r<'  to  (l«sL 
As  regards  the  iacia  the  evidence  wag  aaiplj 
sufficient  to  prove  the  plaintiffs'  case.  The  nboit 
objeot  of  what  waa  done  waa  to  oompel  the  plsiaiifi 
to  oomply  with  Mr.  Wilkina*a  tenia,  and  althoagk 
there  wff<  im  violence  or  overt  threat  of  violeuC'S. 
(juite  jiiaiii  that  tho  relays  of  men  set  t-u  watch  i^i 
beset  tho  plaintiffji'  house  (and  the  houie  of 
Buhoeutbal,  who  worked  for  him}  were  sent  to  do, 
and  that  they  did,  a  great  deal  man  fhaa  "  attfl&4* 
where  they  were  "in  order  merely  to  obtsia  or 
cnmmunioate  information."  It  is  adl  very  veO  to 
t  ilk  about  i)eaceable  persuasion  and  to  draw  line  linw 
between  persuading  aud  giving  information.  Ia  t^ 
case  there  is  no  difficulty  whatovar  in  eooiiaig  la  the 
oonclusion  that  what  waa  dona  waa  watchmf  aad 
besetting  aa  durtiognisbed  from  attending  "in  ordv 
merely  to  rbtuin  or  communicate  informitiou." 
That  the  proviMions  of  the  Act  were  infringed  appeal* 
to  me  to  oe  plain  aud  beyond  all  reaaonabla  daabL 
The  appeal  must  be  dismissed,  with  costs. 

Currry,  L.J.-  This  appeal  by  the  defeodanti  n 
limited  to  the  injunction  granted  by  Byrne,  J., 
against  watching  and  besetting.  The  iujuuctiou  i* 
in  the  terms  of  the  order  pronounced  by  the  Conttof 
Appeal  on  the  motion.  He  postponed  giving  jud^ 
ment  until  after  the  dedaion  of  the  Hoose  of  Locdsia 
Atfm  T.  Flood,  and  ^ter  oonsideratioD  bebeM  Ihst 
A!!-i<  v.  Fi'rirl  did  not  ufToct  tho  decision  of  the  Co-.r* 
of  Appeal  ou  the  motion,  but  that  it  did  pnxIaJ.: 
him  txom  granting  a  further  injunction  which  tb« 
plaintiffs  asked  f (»r.  From  that  dfciaion  there  is  lu 
appeal  by  the  plainttfft. 

T!u'  facts  proved  at  the  trial  were  to  the  s&me  effect 
as  those  given  in  evidence  on  tbe  motion,  except  tiuU 
in  two  instanoea  Byrne,  J.,  held  that  the  evidtnict;  ; 
actual  interference  was  not  so  strong.  He  found  thi" 
it  was  clearly  proved  that  tbe  appellants  watched  an  i 
beset  tbe  plaintiffs'  works  or  place  of  business  and  tht 
approaches  thereto  for  tbe  purpose  of  penniading  o: 
othtrwise  j;reventing  persons  from  working  for  th-' 
plaialitV'',  aud  fur  purpusos  other  thau  that  of  mefnujr 
obtaining  or  communicating  information.  This  find- 
ing of  iaote  ia  accepted  by  coooael  on  both  aidt*. 
It  wa«  admitted  by  the  plaitttifia*  ooonad  thaH 
pickets  (as  they  are  called)  used  no  violence  or  b- 
timidation  or  threats.  The  picketing  ecstended  otpt 
some  months,  covered  all  the  working  hours  of  the 
day,  aud  was  conducted  by  relays  of  men  m  soooes- 
ricn.  The  objeot  in  view  was  clearly  shown  by  tbr 
white  cards  distributed  by  the  pickets  and  the  oth*r 
documents  referred  to.  Tho  picketing  and  the  act* 
d<uie  by  the  pickets  were  done  with  a  view  to  cumpei 
the  plaintiffs  to  abetain  from  doing  or  to  do  acts  wluch 
the  plaitttilb  had  a  legal  right  to  do  or  ahalaia 
fri>tn  doing— viz.,  to  compel  tkena  to  nhanne  A* 
mode  of  conducting  their  own  boainam  To  atvoii 
any  possibl.-  misappnlisoaion*  I  atato  that  iha  ahnha 

itj<tlf  was  lawful. 

Tbe  question  on  tbe  appeid  in  my  opinion  turns 
on  the  7lh  section  ot  the  Oonapiraoy  and  Pkoau- 
tion  of  Propery  Act,  1675.    Tbe  oonalnietiott  aad 

•■{T  ( t  of  that  section  were  dealt  vr'tth  by  this  cott-* 
ou  the  motion,  aud  the  dedeion  then  ornvod  at  u 
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isnduig  on  as,  rubject  only  to  th«  point  wbathar 
it  can  be  ahown  to  be  erroneoiu  M  wAog  in  «»• 
flial  witli  AUm  Flood,  l  am  unable  to  see  that 
itii.  Til*  Dojnt  decided  in  Allen  v.  Flood  in  that 
ntot  lawfol  in  itself  is  not  converted  by  a  malicious 
or  bad  motire  into  au  uDlaMrfiil  act  so  aa  to  make 
the  doer  of  the  act  liable  to  a  civil  action.  No 
nwh  general  queatton  of  motive  arises  in  the  present 
mm.  ^  The  sole  question  is  whether  upoo  the  fecto  the 
Msa  ii  fanNi^it  within  the  7th  section.  To  bring  a 
«sn  of  WBtohin  g  or  besetting  within  the  section  it 
mu«t  be  shown  that  tbe  watching  or  besetting  was 
done  with  a  view  to  compel  a  person  to  abstain  from 
iJoing  or  to  do  uny  act  which  such  person  has  a  legal 
right  to  do  or  abstain  from  doing.  Th<t  the  watch- 
ing and  besetting  were  done  with  that  view  is  found 
by  the  Jadga  and  aot  disrated.  "View"  •k'^M  ti  r 
iiqiort  mofire.    ft  {lujporia  purpose.   SfK'akn:^-  f  <r 

myself,  I  pr<  f-  r  ^itjindmg  "by  the  words  which  the 
Legulature  ha«  thought  fit  to  employ.  The  acts 
comf)lained  of  were  done  with  the  view  stated  in 
the  section.  Then  it  was  urjged  that  the  watching 
sad  besettins  mentioned  in  the  4Ui  sub-section  was 
aot  renderea  unlawful  hy  th*  Motion  when)  it  ms 
done  for  the  purpose  of  penoadm^  woikmm  to 
•teain  from  taking  work  irom  the  person  sought 
to  be  compelled.  I  ninnot  accejit  that  jirof^si- 
tioD.  I  think  that  where  the  view  is  estahliihexl.  the 
only  case  in  which  watching  or  besetting  is  allowed, 
or,  in  other  words,  is  not  unlawful,  is  that  mpniioned 
m  the  pKOTWo  »t  tlM  end  of  tbe  eeetUni— vix.,  where 
B*  ettcnoiptf  «t  or  mar  tiie  home  or  )>1ioe  -wliere 
a  person  reaiaes,  or  works,  or  carries  on  hiipirn^-a,  rr 
happens  to  be,  or  the  apjiroach  to  such  houfnc  <ji  pi.ico 
:6  "  in  order  merely  to  obtain  or  coniniui.ic:ito  iufor- 
Biaiiuo."  Attending  in  order  to  persuade  is  not 
within  tbe  proviso. 

It  is  noUceable  that  the  first  section  of  tbe  Act 
of  1871,  which  Act  is  repealed  by  the  Ad  of  1873, 
OWltahifd  no  such  provist^,  and  that  the  7th  section  ia 
note  favourable  to  those  who  watchetl  or  Uesft.  Mr. 
Cosens-Hardy,  in  his  argument  for  the  appellants, 
bctened  on  the  words  "  wrongfully  and  without 
legal  authority,"  and  contended  that  they  showed 
that  tbe  watohing  or  beiettiog  meotiaied  ia  tbe  4tb 
■b  iwtton  were  aeb  lawful  in  tbemeelTfle  nnleu  it 
WBW  abown  in  some  way  other  than  by  proof  of  the 
fceh  of  iratebing  or  besetting  witli  the  view  men- 
'ioTiM,^  Fit  the  begiiiiiinf^  of  the  section,  that  the  acts 

r  e  were  done  wrongfixllj' or  without  legal  authority, 
i  'bi8  ar^ment  cannot  be  sustained.  "  Wrong- 
foUj  and  without  legal  authority"  apidies  equally  to 
•II  tte  five  sub-sectionB ;  and  to  taM  (by  way  of 
iDoitration)  tbe  1st  snb-section,  the  using  of  violence 
Waitnnidation  or  injury  to  proyicrty  there  specified 
are  all  of  them  unlawful  fx  f  in  themselves.  No  just 
or  sound  construction  of  the  section  would  permit 
words  which  in  terms  apply  to  all  the  sub- 
aectaons  bmng  confined  to  one  sub-seotion  only.  But 
further,  tbe  acta  of  watching  and  besetting  hero  proved 
fa  wiwice  to  the  4th  sub-section  and  done  with  the 
Hav  menHoned  were  acts  in  themselves  unlawful  at 
OOeunon  law  and  are  not  mode  lawful  by  the  J.  i- 
tnrs.  In  my  opinion  they  constitute  a  nuisaace  at 
common  law.  True  it  in  that  every  annoyance  il  not 
a  naisaaoe ;  the  annoyance  must  be  of  a  flerioae 
cfaycter  and  of  such  a  degree  as  to  interfeio  wltik  the 
ehliuarjr  comforts  of  life.  To  watch  or  beset  a  man's 
boon  for  the  length  of  tin»e  and  in  the  luanoer  and 
TTi'th  thr  vih'w  jTijvnl  ulrl  iKi'^.-ii': .tedly  (jonstitute  a 
mmanrr  o!  all  aggravat^fl  character.  it  must  bo 
bomf  in  iMind  that  the  7th  section,  although  it  prob- 
<^br  aroee  oat  of  trade  disputes,  is  not  confloed  to 
taoe  di^pntee  or  to  disputes  between  maeten  aiid 
9m,  ItifiMai«quUjtoallb«rlbJert7*it»b$Mti 


of  evenr  olaes.  It  would  embrace  the  case  of  bes-'ttiog 
a  tnan*f  booae  wttb  a  view  to  compel  him  not  to 
recfive  guests  or  visitors.  Further,  I  think  that  tbe 
whole  argument  on  the  words  "  wrongfully  and  with- 
out legal  authnly  "  i-*  foutirlod  ujion  a  niisapprehnn- 
siou.  The  acts  lueutiuned  in  the  4th  sub-section 
being  in  themselves  unlawful,  the  words  "  wrongfully 
and  without  l9gtl  authority  "  are  inserted  to  provide 
for  aoy  onforceeon  case  in  which  the  evidenoe  of  the 
overt  acts  may  possibly  show  some  lawful  excuse  or 
justification,  or,  to  speak  perhaps  more  corroctly  (as 
"  authority  "  is  said  to  cover  "  excuse,"  see  '"  ^  .  -n 
V.  //one//,  19  W.  B.  446,  L.  R.  1  C.  C.  R.  2s.),  i^wful 
authority  or  justification.  The  term  "wrongfully" 
and  its  meaning  in  law  were  dealt  with  intideuUUy 
by  many  of  the  Lords  who  advised  tbe  HifOse  in 
A  lien  V.  Flood.  It  will  suffice  quote  one  poange  to 
be  found  in  Lord  HorschoU's  speech,  where  he  oftee 
wiflt  approvul  the  statement  by  Cro»>pfoii,  J.,  in  his 
judgiu.iit  in  Luml'ii  v.  (!>r',  I  W.  R.  4;)2.  '  Ell.  .V  151. 

that  it  must  now  be  couHidercd  char  law  tliat 
a  person  who  "  wrongfully  and  maliciously  or,  which 
is  the  same  thing,  with  notice  interrupts  tbe  telatum 
siihsiHting  between  niaater  and  aeivant  ooBunita  » 
wrongful  aet." 

With  regard  to  Schoontbal  it  was  decided  on  the 
motion  that  the  watching  and  hesetting  of  his  house 
or  shop  with  a  view  to  compel  the  plaintiffs  were 
illegal  acts  on  the  ]iart  of  tbe  defendant.*!  for  which 
the  plaintiffs  could  sustain  an  action  against  them* 
On  tiiiB  appeal  Mr.  Ooiena-Hsrdjr  laiaed  what  naj 
have  been  a  new  point  {mmded  on  tbe  worda  *'  eaon 


other  person,"  which  run  throughout  the  7th  section. 
It  was  urged  that  that  besetting  the  house  of  one 
person  with  a  view  to  compel  m:  t'u  r  is  not  within 
the  section.  I  think  it  is.  Qraiuuiutically,  "  such 
other"  refers  to  "  any  other  porson,"  the  immediate 
anteoedent.  Beaettiiig  a  workman  to  oompd  a  master 
and  beaetting  a  master  to  ocmpel  a  worbnao  are  bottt 
plaints  within  the  mischief  aimed  at.  Schoenthal 
was  an  outworker  for  the  phtiiititTs.  The  result  is 
that  the  appellants  have  failed  to  show  that  the 
decision  of  Uie  Court  on  tiie  motion  is  in  any  wsv  over- 
ruled by  .42tf»  FUnd  or  by  any  priooiple  laia  down 
in  that  case. 

VArouAN  Williams,  L.J.— I  concur  because  I 
think  this  case  is  concluded  by  the  judgment  of  this 
court  on  the  interlocutory  ajiplicatiou.  I  agree  that 
the  cm(d  of  Alltn  v.  Flood  in  the  House  of  Lords  has 
no  application  to  the  case  before  us.  I  wish,  how- 
ever, to  saj  a  word  or  two  on  tbe  eoostruction  of 
section  7  of  tlM  Aot  of  1875  upon  which  tbe  judgment 
of  this  court  turned.  The  section  runs  thus  :  [  His 
lordship  read  the  section,  and  continued:]   Now,  I 


think  these  words 


Wri  ir. 


.flL:l^ 


1   witlioilt  legal 


authority "  meian  unwarranted  by  Uw,  which  iu  au 
indictment  for  a  nuisance  is  ordinarily  expressed 
by  the  word  *' injuriously."  The  late  Stephen,  J., 
defines  a  oomBum  nuisance  as  "  an  act  not  warranted 
by  law  or  an  omission  to  discharge  a  legal  dut^  which 
act  or  omission  obstructs  or  causes  inconvenience  or 
damage  to  the  public  in  the  exercise  of  rig -  i '  <  tumou 
to  all  her  Majesty's  subjects."  This  is  a  iiitlWreut 
thing  from  holding  the  words  "  wrongf  idly  and 
without  Iraal  authority "  to  mean  without  lawful 
SKOiiee,  wblob  would  shift  tbe  onus  from  tbe 
ptossoution  to  the  defence.  At  common  law, 
watching  and  besetting,  apart  from  the  law  of 
(i>ns]>iracy,  might  or  might  not  be  so  cotMliuted 
as  to  amount  to  a  nuisance.  Then  comes  tbe  Act 
of  1875,  which,  in  my  opinion,  is  intend<-d  to 
define  what  watching  and  besetting  shall  in  future 
be  wanentod  Inr  law,  and  the  definition,  in  my 
ogioioD,  mMiM  ttait  mtohlag  and  boaetting  shall  ia 
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latara  be  confini  <!  *r>  "  w  tti  hingaud  besottmg  metrcly 
for  the  purpof^f  of  obtHiuiug  or  conununiostiog  iO' 
fortuatiou."  I  think  that  the  fact  that  a  oomnuioicft- 
tion  which  invitee  the  men  to  dtaoontiDne  wodiDg  for 
the  maeter  ee  eoon  ae  thejriewflilly  msy,  doee  not 
thereby  cause  the  oonimunication  to  ceaae  to  be  a 
cotnmunicAtion  within  the  mo&Qiog  oi  the  provioo. 
If  thi'  persuading  taken  any  other  ahape  then  that  of 
a  communioatioii  within  the  meaning  ol  the  ncofiiool 
taction  7,  this  wonld,  in  my  opinion,  meke  It  un- 
warranted by  this  apctiou,  even  though  this  pGrsuasion 
might  not  otherwise  be  of  such  ti  cb«ract<!r  as  to  con- 
stitute H,  nuisance  at  commou  law  ;  auil  even  if  the 
persuasion  doee  take  the  shape  of  such  a  oommuuica- 
tioo,  yet  it  may  !w  made  w  sndi  a  manner  as  to 
oonatitBta  a  oomnon  law  nuisance,  and  thus  be 
WrOUBfaL  It  le  not,  as  I  understand,  suggested  or 
found  by  Byrne,  J„  that  tVu  rr  an  nuy  facts  in  the 
present  case  to  constitute  the  preeeut  purauasion  a 
common  law  nuisance. 

I  agxee that  "any other penon"  in sab-seclko 4 in- 
elndes  mastfln  sought  to  be  oompelled,  and  iM>t  only 
the  servant  to  whom  the  coDimumcation  or  persuasion 
is  addressed.  You  mu§t  Had  the  meaning  of  *'  such 
other  person  "  by  looking  at  the  first  part  of  section  7. 
These  aie  my  views,  but  I  am,  as  I  have  already  aaid. 
bound  by  a*  pnwioai  daaUon  of  tbo  oonzt. 

Appeal  ditmiandm 

Scjlicitors  for  the  appellants,  WarburUm  S  Dtfiauh. 

Solicitors  for  the  xeapandamts,  Bkam,  Jhteot,  Mnutijf, 
it  Cb. 


&.r} 


Nov.  23.  U. 


Prom  Chan.  Div. 
(Lindley,  M.B.,  and  Chittv 
Yaugliaii  mUiMM,  Ii./3 

Grey  v.  Ccbtiob.  (a.) 

Solicitor—  Co$t9—  Tawaiion—jPurclMm  qf  foiuf  in  rtgkter 
c(mnkf-~8cale/te—8aicii9rtrBtiimMrmtiM  Ad,  18S1 
(44  .f  15  Fm!*.  e,  44);  Gtmni  Ordw,  r.  4;  Bekeiitk 

J.,  Purl  I. 

Tht  tcale  fn  avowed  to  a  fwreham'i  toNdtor  on  a 

purehaat  of  land,  under  the  General  Order  to  the  Solici- 
tors' BrtnunmUion  Act,  1881,  for  "  e<nni>lr(ing  the  con- 
veyann  "  roctr*  (Ae  i.fpeuif.  m  thr  ra»e  nf  a  register 
county,  oj  registering  a  memoruil  of  the  conveyance. 

Appeal  of  the  plaintifl'  from  Kekewich,  J. 

An  action  having  bi  <  n  brought  by  'M-,  Grey,  h 
solicitor,  against  a  loriuer  client,  an  order  w&a  made 
in  the  action  on  the  14th  of  April,  ISU^i,  directing 
certain  aooounta  to  be  taken  between  the  |>l«inttff  and 
defendant. 

The  plaintiff's  bills  of  ^  ;srq  were  brought  in  for 
taxation.  One  of  tiie&v  billa  was  for  charges  made  by 
the  plaintiff  as  solicitor  in  connection  vrith  the 

Jnrobaae  by  the  defendant  of  certain  land  in 
Qddleaex. 

The  taxing-master  liar!  allowed  the  plaintiff  the 
seaie  fee  on  this  purchase  according  to  Schedule  I., 
Part  I.,  of  the  General  Order  under  the  Solicitors' 
Benumeiation  Act,  1881,  "  for  investigating  title  to 
tfO'hold,  copyhold,  or  leasehold  prop^ty,  and  pre- 
piring  and  completing  conveyance  (including  perusal 
aud  completion  of  d  ntract,  if  any).'"  Upon  that  the 
q  iestion  was  rHi9»-d  whether  the  charges  connected 
with  tkie  reKiatratiuu  of  the  conveyance  in  the 
Middlesex  Re)<iBtry  should  not  be  allowed  in  addition 
tu  tbe  scale  |i>e,  or  wbethn  saoh  lee  covenced  that 

(«.}  Bflportedby  W.  Shallchoss  QmnMiik,  S^,- 
JBarrister-at-Law. 


business.  The  practice  in  the  taxing-master's  office 
had  been  to  treat  the  scale  fee  «a  covering  ths 
registration. 

The  plaintiff  carried  in  objections  to  the  mwtw « 
taxation,  and  the  master  Huawereii  and  ukeiriled 
tl"!ii.  The  plaintiff  then  took  out  a  sumuDUi  nsking 
that  his  objections  might  be  allowed,  and  tlut  u 
might  be  referred  bniv  to  tbe  niMter  to  vsqrlB 
oertifloate  aooordingly. 

Kdwwich,  J.,  dismissed  the  snnunons. 

The  ^ainliff  nppsnlsd. 

Wh'thr.  Q.C..  R.  F.  Norton,  and  .4rfAnr  If^v  for 
the  appellant. — The  registration  is  not  part  oi  th* 
completion  orf  the  conveyance,  even  in  a  register 
county.  The  conveyance  is  valid  without  it  Nor 
does  it  come  under  "  completion  of  contract "  Bf 
Bcbednle  I.  an  extra  charge  for  obtaining  the  a.  k[iov- 
knigment  of  a  married  woman  to  a  deed  ls  aliovel, 
and  that  is  a  strong-  r  i  ^  than  this,  b»-caw  the 
acknowledgment  by  the  married  womau  is  q6c«s«ut. 
but  regtatnlioil  is  not  Qeoossary  for  the  validity  ot 
tbe  conveyaiMM.  If  it  is  not  sillowed  soUotoi  viie 
conduct  purobaeee  in  regbter  coontieB  will  have  tods 
more  work  for  their  ftes  than  solicitorn  ooodactii^ 
j)urchafleH  in  other  cuunti^ :  DritUma  v.  Jlaiury-i, 
42  W.  K.  o78,  [1894]  3  Ch.  KM).  [CniTTY,  L  J.  .1 
solicitor  need  not  work  nndec  the  ecale  onlesi  ks 
wishes  to  do  Bo^] 

Church,  for  tbe  rs^pondent,  was  not  called  opca. 

LnfDUnr,  ILR.— We  bnvo  bad  an  opportunity  oi 
consulting  one  of  the  taxing-masters  and  beeiiag 

his  views.  This  appeal  from  the  taxing-mato 
involvoH  r;i.(  stion  ui  im jinrtsiiice,  which  is,  wheth« 
the  scale  :V>  a. lowed  to  a  purchaser's  solicitor  for 
oonplsting  the  conveyance  does  or  does  not  corer  tlK 
expenw^  in  the  cose  of  a  register  ooon^,  of  rs^wl*- 
ing  the  eoDTeyaaee.  The  ozpense  of  registerinf  t 
conveyance  in  a  register  county  is  occssiocii-i  u 
follows :  First,  there  is  the  preparatiuu  of  iht 
memorial  which  has  to  be  registered.  That  n  ■ 
matter  which  reqoizes  can  end  sndi  profewwesi 
skiU  asistobeeKiMofeedfironi  any  soUettorwho  vnto- 
stands  conveyancing.  It  cannot  be  done  by  tkr» 
client  himself.  The  manorial  is  a  legal  docuiufct : 
and  we  know  perfectly  well  from  experien«;e  tin 
there  are  cases  in  tbe  books  where  tbe  effect  of  regis- 
tration has  been  lost  by  reaeon  of  some  defect  in  tlw 
memorial.  Secondly,  a  clerk  must  be  sent  down  to 
the  office  to  register  the  memoriaL  Thirdly,  thers  » 
t)i*  {layment  cf  ;>  fL>j  at  the  office  for  registering.  Hat 
tee  is,  of  course,  a  disbursement.  Nobody  nappoma 
the  scale  covers  that ;  but  it  is  natural,  with  ref«r- 
enoe  to  this  question,  to  obaerve  that  in  mle  i  of  tte 
General  Order  under  this  Aet  tbe  fee  for  registz»> 
tion  is  alluded  to,  and  is  excluded  from  the  ^calr. 
The  rule  runs  thus:  "The  remuneratiou  preicnbed 
by  Schedule  L  ii  not  to  include,"  among  oth«T 
things,  "  stamps,  .  •  .  fees  pnid  on  searass  t» 
pnblio  offioss,  on  legistaalions,  or  to  stowsids  sf 
manora,"  and  so  on.  The  importance  of  that  is  that, 
when  this  scale  was  settled,  the  parties  who  settled  it 
had  their  attention  called  to  registration,  amocf 
Other  things,  and  they  say  that  the  scale  fee  shall  oot 
incfaido  ont-of-pocket  expeosee,  and  tbey  leave  th« 
rest  unexpressed.  It  was  contended  that  in  the 
expreesion  ** completing  the  conveyance"  in  t%* 
schedule  is  in  \i.  L-  i  f]i>  c  tupletion  of  it  by  regi«t'  -- 
iug  a  memorial  of  it  when  such  step  is  uec^ssarj— 
that  is  to  say,  when  the  property  is  in  Tark«hire 
or  Middlesex.  In  aaswer  to  that  it  was  asid  tkst. 
if  so,  soUoitors  in  Torkshire  or  Middlesex  have  msit 
to  do  for  their  scale  fef  thhii:  solicitors  in  other 
ooanties.   That  may  be  so ;  but  that  result  is  as- 
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AvddaUie.  Sdlid,tmi  ooaidooting  pnotuMM  of  pzo- 
fmtf  in  Todkaliira  or  IffidcllaMK  mmt  go  ancl  look 

at  tie  register — that  is  quitfi  nbviotin;  and,  on  in- 
quiry. I  think  the  practical  auswcr  to  Mr.  Norton's 
ooDt  ntii  11  is  that  experience  showa  the  scale  fee  to  be 
liberal  enuagh  to  cover  cacb  a  gerrice  as  preparing 
•od  regutering  the  lOMMMul. 

Ob  thM6  gtoaiiids»  wo  sfa  of  o^aaaa  tliat  thii  scale 
fM  doM  oovor  13m  registemtion  of  deeds  in  reg^ter 
coontiee,  and  that  registrtitiou  doos  come,  in  abiisiness 
MDse,  under  the  expression  "  completing  the  convey- 
aure."  That  is  the  only  point  to  which  our  attention 
has  b<:«a  called  whiuh  deservee  to  be  called  a  queetion  of 
principle. 

The  appeal  will  be  diamisaed,  with  costs. 

Cuimr,  IfcJ. — I  am  of  the  snme  opinion,  and  will 
*id  a  few  words  on  the  point  as  to  regi-triiti  ti.  We 
have  not  to  consider  in  the  abstract  the  nieaniog  of 
the  phrase  "  completing  the  oonTeyance,"  but  what  it 
means  in  regard  to  this  particular  0Me»  The  leoond 
mle  of  the  General  Order  provides  that  tlM  i«aiiiiien> 
tion  of  the  solicitor  "  in  respect  of  business  connected 
titb  sales,  purchases,  .  .  .  nod  other  matters  of  oon- 
reyancing  ...  is  to  be  regulated  as  follows — namely, 
in  respect  of  sales,  purchase,  and  mortgagee  oom- 
r'  ted,  the  remuneration  of  the  solicitor  having  the 

Mdaot  of  the  boBDMi  .  .  .  is  to  be  that  pre- 
aflwd  in  Fkrfe  L  difobedalel.  to  this  order,"  tliatis, 
t  other  wocde,  the  ramuntration  is  to  be  according  to 
flie  prescribed  scale.  This  rale,  then,  contemplates  the 
»pplication  of  the  scale  to  thn  remuneration  of  the 
sohcitor  in  reepect  of  the  business  connected  with 
Mies  and  parduises  completed.  It  is  [>«rfcctly  plain 
that  if  the  property  parchased  is  in  a  register  oounty 
it  is  the  duty  of  the  purchaser's  solidtor  to  advise  hu 
oiiaDt  that  his  conveyance  should  be  regiatend,  and  if 
fce  did  not  give  him  such  advice  it  would  be  a  breach  of 
duty  for  which  he  would  be  responsible  to  bis  cHeiiL 
Unleaa  the  client  tells  him  positively  not  to  do  it — 
wliich  would  be  most  improbable — it  would  be  his 
daty  to  propose  and  to  do  that  which  was  necessary 
for  the  purpose  of  making  (jw  oonTeyance  a  complete 
daedottitto:  beoMie  il  thm  «m no xegietntion  ol 
Aedead.thetitlootfhepiirahMer  ndghtha  dflfsntad 
under  the  statutes  which  require  n  TQgwtintion, 
whether  in  Yorkshire  or  Middleeex. 

That  being  so,  I  think  there  is  gool  ground  for 
laying  that  the  language  of  the  8e(x>ud  rule  should  be 
regarded  in  construing  the  particular  words  used  in 
ntt  L  of  the  echiediile.  Then,  tunung  to  the  ith 
rale,  whieh  deaJe  in  nlMtenoe  with  ooiti  oat  of 
pocket,  which  are  not  included  in  the  scale  for 
remuneration,  I  find  tbat  the  fee  for  registration  is 
particularly  mention"',  ,  tmd  that  shows  that  regis- 
ttatioiis,  which  plainly  refer  to  registrations  in 
WiHirter  oonnties,  were  in  the  contemplation  of  the 
biMnolthenilei  Patting  tluwe  thwgi  together, 
Hupftan  to  me  iOaA  HHm  leaeenaUe  intentkm  of  the 
framera  of  the  rules,  and  the  tnir  meaning  of  the 
rules  as  thev  stand,  are  that  the  duly  of  preparing 
the  memorial  and  of  causing  it  to  be  registered  in  tho 
proper  office  U  inoloded  in  the  term  "  completing  the 
conveyance."  It  it  the  doing  of  an  aefe  wiuoat 
whieh  flie  ooBTefsnoe  night  be  aToided. 

the  ofaserratione  of  the  Ibeter  of  the 
EoUs  with  reference  to  the  general  liberality  of  the 
scale  fees.  Cas*>8  occur  in  which  solicitors  will  not 
insist  on  tho  scaIo  fee  bocause  it  is  considerol  more 
than  ample  to  remunerate  them  for  the  services 
Mfuriued.  But  however  this  may  be,  I  think  that 
thtioilB  lee  ia  aalonlated  on  raeh  a  footing  that  the 
•olidton  irfll  not  he  moieted  in  anything  they  are 
lastly  entitled  to  by  way  of  remuneration  by  our 
nolding,  as  we  dO)  that  this  partioalar  business  is 
within  ttMfotob 


Tavohait  WnxiAju,  JLJ — agree ;  bat  I  praler 
to  base  my  decision,  so  far  as  relates  to  tltit  fegiatna- 

tioL  point,  siraply  upon  the  practice.  Thnt  is  to 
say,  we  have  got  here  a  scale,  and  the  words  in 
Schedule  I.,  Part  I.,  undoubtedly  are  such  as  to 
render  the  oonstruction  which  in  practice  bus  been 
put  on  those  words  a  possible  oonstruction.  Under 
thoee  etraanuienQeB  it  aeema  to  ma  that  whoa  in 
practioe  that  oonatmctim  has  been  acted  upon  for  a 
series  of  years  one  ought  not  to  put  a  different  con- 
struction upon  the  words,  even  though  the  balance  of 
one's  opinion  may  be  that,  on  tht'  ri,  rr  .".ut  iH  tliim- 
selves,  the  charges  of  the  solicitor  in  roapect  of  the 
regietration  are  not  included  in  the  work  that  ia 
QoreMd  bj  the  fee.  On  that  ground  of  the  ptactioe 
heretofore  I  oooenr  in  the  judgoMnt  tlkaithiia  been 
pronoanced. 

But  I  wish  to  say  that,  in  so  far  as  an  argument 
has  b(!en  1i;ihhi1  u[h,,ij  rule  4,  I  cannot  invsrlt  i.uite 
assent  t^^  that  argutuent.  Bule  4  deals  entirely  with 
out-of-pocket  enpeoMe,  and  it  is  as  if  the  nue  had 
said  "The  followtog  oat-of^poofcet  «qp«naee  ehall 
not  be  oovered  by  the  fee.**  It  Horn  not  aeem  to  me 
that  with  regard  to  charges  which  are  not  for  out-of- 
pocket  expenses,  as,  for  instance,  for  the  profesirional 
skill  and  labour  which  aro  lut'liiilcil  iu  Dim  prciiHrn.- 
tion  of  the  memorial,  it  can  possibly  b«  said  that  those 
charges  are  oovered  by  the  rtcale  fee  because  of  rule  4, 
whuu  espieeaea  the  thioge  that  are  to  be  omitted,  and 
that  thflMlmre  avarytinng  elaa  mnit  be  inandad 
which  is  not  expressed  in  rule  4.  It  seems  to  me 
that  rule  4  is  dealing  entirely  with  out-of-pocket 
expenses  anil  v.o'Anng  rl'^e, 

1  have  one  other  observation  to  make,  and  that  is 
that  I  doubt  whether  one  ought,  in  dealing  with  a 
matter  of  tliit  eort,  to  take  into  ooniideratijn  tho 
quantum  of  ramoneraliDa  allowed  hf  the  aoelat 

Ajipcul  diitnisied, 

floiioitoni»  M,  A*  Oregi  OoopwASoM* 


From  Chan.  Div.  i 
(Lindley,  M.R..  and  Chitty  [        Ang.  4,  8»  1806. 

and  Collins,  L.JJ.)  } 

FlELDIirO  V.  MOHLST  CoBTOBAXIOH.  (a.) 

Gott$  —  SUicUor  and  cliettt  co$U—PutUe  tmthori^f^ 
ArtioH  for  injunction — Public  Authoritiet  iVofacft'oa 
Act,  m3  (56  .i'  d7  FicL  c  61).  s.  1  (b). 

SeeMm  I  of  the  Pabtie  AuthoHUtt  JVoteMm  Aet, 

1893.  gtvet  a  right  to  solicitor  and  dient  co$l»  in  actions 
for  injunctiwts  at  well  as  in  actions  for  damages ;  but  it 
does  nut  apply  to  init  rbKidnnj  apiAirations  or  lo  appeals. 

The  tiUe  an  Act  of  Parliament  is  noio  to  be  read  a* 
pofit/theAeL 

Appeal  from  Byrne,  J. 

The  defendant  corporation  wore  by  statute  the  water 
authority  of  their  dist:  i  t.  TJm' plaintiff  brought  an 
action  against  them,  alleging  that  they  were  committing 
a  breach  of  their  statutory  obligation  to  keep  certain 
pipeci  Ao.,  on  his  land  "  water-tight."  He  olauaad 
ao  injonotlon^  and  damages.  Byrne,  J.,  dismissed 
the  action  with  costs.  Hobling  himself  bound  by 
Jliirrop  V.  Mayor  tmd  CorjxjnUiou  of  Ossttt,  46  W.  R. 
■.i'.n.  [lH08j  1  Ch.  5l!o,  his  lordship  directed  that  the 
costs  shoiUd,  m  accordance  with  section  1  of  the 
PubUo  Authorities  Protection  Act,  1B£}3,  be  taxed  as 
befeweea  lolidtor  and  oUanti  The  plaintiff  appealed* 

The  Ooart  of  Appeal  djsmieeed  the  appeal  with  ooate ; 


(a.)  Beported  by  B.  0.  Maok£MZI£,  Es^.,  Barrist«r- 
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niter  which  the  question  of  the  right  to  solicitor  and 
dieut  uosta  m  the  court  Iwlow  WM  acgaed. 

0.  L.  dart,  tot  the  appellant, — The  section  does 
not  Apply  to  an  MMkm  lor  an  injunction.  Sab-section 
{bu  wbicb  ai^iM  to  tliiia  OMe,  givea  the  judge  m 
diflcretion. 

Jitff,  Q.C.,  and  A  /.  i^orter,  for  the  d^daate. 

Omr.  adv.  MtM. 

Aug.  8. — LiNBLBT,  M.It. ,  (l«-livfrr-i:'.  tlm  ju^-^ >rrrjrr.t 
of  the  court  as  follows :  Tiiis  case  Las  been  reetorod 
to  the  paper  in  order  that  we  might  dispose  of  the 
qaestion  of  ooste.  Hie  aotioii  waa  brought  against 
the  ICayor  and  Oorpontion  of  Motley  in  respect  of 
an  aqueduct  arjr!  Tratrr.vnrVs  which  they  were 
empowered,  by  ii  apet^itJ  Aut  of  Parliament,  to  ereot 
on  the  plaiutiff's  laud.  Byrne,  J.,  dismissed  the 
action  with  costs,  and,  pursuant  to  a  statutory 
authority  which  I  will  read  presently,  directed  that 
the  defendants'  coata  shoula  be  taxed  as  between 
solicitor  and  client.  Mr.  Clare  contends  that  that 
din  tion  in  wrong.  The  question  is  raised  upon  the 
constructioa  of  the  Public  Authoriti^  Frotecttoa 
Act,  1893,  s.  1.  The  title  of  the  Act  is  impovtuit. 
I  rnd  the  title  adviaedly,  because  for  some  time  pait 
the  tittefl  have  formed  part  of  Acts  of  Parliament. 
Formerly  it  was  not  bo,  but  now  the  title  forms  part, 
and  a  very  important  part,  of  the  Act.  The  title  is 
*'  An  Act  to  generalise  and  amend  certain  statutory 
provisioiie  iar  the  jNroteotioii  of  paaooa  aotiBg  in  the 
eseootlon  of  atatutoty  and  other  pvblio  dvtin.** 
[HiH  lortiship  read  section  1,  and  proceeded:]  It 
aiJi>tars  to  me  and  to  all  the  other  members  oi  the 
court  that  the  sectiou  which  I  have  just  read, 
ooourting  in  an  Act  of  Parliament  passed  in  ISH'6, 
applies  to  all  actions,  indndiiig  actions  in  the 
Chancery  Division,  and  to  actions  for  injunctions  as 
w«ll  as  to  actions  for  damages.  The  dismissal  of  an 
action  is  (fquivalent  to  judgment  for  the  defendants. 
Tli«9  section  does  not  apply  to  appeals,  nor  to  inter- 
locutory applications,  but  to  judgment  in  the  action. 
Altboagh  the  language  ia  wide,  the  key  to  the  enact- 
ment is  its  design  to  protect  public  bodies  from 
expense  wIk  n  uiisuccn'ssfully  sued  in  respect  of  acts 
done  or  ouiuted  ui  the  execution  of  statutory  or  other 
public  duties  or  authorities.  The  present  oaia  clearly 
teUa  within  that  enaotmenfe.  It  ia  not  aeew ary  to 
ooosider  what  oaaai  do  not  tall  wfflkia  tiie  Aoi.  It  ia 
enough  fur  us  to  say  that  this  particular  case  is 
within  it.  Tne  judgment  of  Byme»  J.,  on  the 
question  of  costs  will  therefore  stand,  and  tbe  appeal 
will  simply  be  dismissed  with  oosts. 

Solicitors,  Firth  &  Co.,  for  J.  E.  Craven,  Tod- 
morden ;  Shotfe,  PurheT,  A  Oo.,  for  A  B.  Bopking, 
Morley. 


Wbhslby  BmcinB  Cb.    Oaiuox.  («.) 

Oon^ptatjf'—  Winding  up — JuritdiHiou  —  Proceed  iiif/i 
cmmaued  htfon  mndntfwp — Companies  Art.  isri2, 
jUft  A  S6  Viitt.  e.  89,  ».  143«i^^  of  proceedihjt— 
D^^niaitt  preparing  affidavits 

Whtr*  proeeedingt  have  been  c»iiiniaiioe({  btforr  the 
period  after  which,  wndkr  teetion  MB  of  thf  Offmjyauiee 

(fl.)  Eeported  by  R.  Sil.r.KM,  i^q.i  Bartiifter-at- 

-Lmt. 


Act,  1862,  a  company  ceates  to  exist,  the  emtri  has  /uru- 
diction  ortr  snrh  proceedings  after  that  period. 

In  re  Crookhaven  Mining  Co.,  lo  R,  2$,  L.  B, 
3  Kq.  69,  followed. 

When  a  motion  sfaiuls  over  to  enable  the  d^tttdud  (• 
/Ue  affidavite  iff  a  eertain  <fafe,  the  defmhni  SMy 
prepare  his  eviiienrt:  an  f  ft!f  fifTi'lavituaithvughint'n' 
meantime  the  defendant  has  gnt  an  order  ordering  tht 
plaintiffs  to  give  security  for  co$t$  Olid  ttajfing  fr> 
c  r  Jinij.^  until  such  tecurity  has  been  given. 

Summons  to  toriaar  taxation  ondor  the  foUowiag 
droumstanoes. 

The  plaintiffs  had  comraencfd  an  action  for  in- 
fringement of  patent  against  the  defendants,  anl  vid 
the  1 8th  of  June,  isltT,  the  case  anno  Kefure  the 
court  on  motion  for  ixiiunction,  bat  stood  over  uttil 
the  2ud  of  July  to  enable  the  defendastato  filesfi* 
davits,  and  an  arrangement  was  made  as  tothetims 
when  they  should  be  filed.  On  the  day  that  tiw 
tnotioii  first  came  on  in  court  a  summons  takes  out 
by  the  defendants  was  heard  by  the  master  askini; 
that  the  plaintiffs  should  give  secniity  for  costs  of  the 
action  anl  atairing  furthar  praoeedinci  nntil  amni^ 
given.  The  maater  made  ue  order  aaked  for.  Ssib- 
iiequently,  in  the  course  of  correspondence  bttcpwi 
plaiutiils'  and  defendants'  sultcitors,  the  plitintn^j' 
solicitors  intimated  that  they  intended  giving  ibt 
security,  but  ultimatety,  on  the  12th  of  July,  th« 
platnlifft*  lolioitorfl  wrote  to  the  defsndanta  that  the 
plaintiffs  did  not  intend  to  give  the  security.  Onili* 
2i)th  of  July  the  defendants  took  out  a  summoiu 
asking  that  the  action  should  be  dismisstd  with  c:>iU 
for  non-compliance  with  the  order  of  tiie  ibtii  of 
June.  On  the  oth.  of  August  the  judge  made  u 
order  dismissing  the  action  with  ooats  at^  giving  tbt 
defendants  the  oosts  of  the  motion.  When  the  de- 
fendants came  to  tax  theii'  costH  the  t uring-ma.-'tjr 
disallowtid  the  uosta  of  prepanng  the  atHdavits  in 
opposition  to  the  motion  as  well  as  the  fees  to  coiin*:^ 
and  to  the  expert  witnesses  whoaa  avidenoa  it  bad 
been  neoeesary  to  get.  H«  did  tlda  on  the  gioimL 
as  he  stated  in  tho  answer  to  the  objections  dAt>:? 
the  28th  of  January,  1898,  that  until  the  pUm- 
tiffs  had  given  security  the  defendants  ooglt 
not  to  have  gone  on  preparing  their  case,  sod 
that  the  plainoA  oonld  not  be  made  to  pay  for 
the  excess  of  zeal  of  the  defeudanti.  On  the  4tb 
of  February,  1898.  the  defendants  took  out  the 
summons  to  vary  which  now  came  on.  On  the  >*it 
of  January,  1898,  as  the  plaintiffs  had  reaoivod  ol 
voluntary  winding  up,  a  geoenl  meatiDg  of  the 
plaintiff  company  was  held  in  potstmnoe  of  SBahea 
142  of  the  Companies  Act,  1862.  On  the  t4tii  of 
January  the  return  made  by  the  liquidators  of  the 
holding  of  the  above  meeting  was  regis ler«Ki;  sod 
under  section  H3,  alter  time  months  from  the  Mgi>' 
trataon  of  such  retain,  tlM  WMapany  ihail  be  demti 
to  be  dimolved,  and  aa  tiba  tlnee  moolha  Iiad  expired 
the  oompany  had  now  oeaaed  to  exist. 

//.  Terrrll,  Q.C.,  and  Chiyton.  for  the  defendant*. 
The  court  has  still  jurisdiction  to  deal  with  tiiil 
matter  although  the  three  months  have  gone  by,  u 
these  proceedings  were  commenced  before  that  p«nod : 
In  re  Crm>khaven  }fining  Co.,  15  W.  E.  28,  L.  II  .i  Eo. 
69.  This  case  is  good  law,  an  d  h  not  been  impeached 
by  In  re  Pinto  Silver  Mimu.i  Co.,  26  W.  R.  622.  « 
Ch.  D.  273,  and  la  re  London  and  Calc^-'ni-i .Van« 
Insurance  Co.,  27  W.  R.  713,  11  Ch.  i».  1 The 
defendants  ought  to  have  the  costs  of  preparing  thetr 
case.  They  hMi  no  reason  to  beUovethnt  the  plMPUSt 
ooold  not  give  Aio  aeeority,  and  thay  liM  to  bi 
prepared  with  thw  oaae  whan  it  abonld  cocao  on. 

Svin/en  Eadji^    a,  and  Xmgon  Mher,  fw  pUa* 
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bSt. — The  late  casoa  eit^fl  are  incousistent  with  In  re 
Crcokharm  Mirrsny  Co,  The  ootnpauy  has  oea«ed  to 
exiit,  aijd  tht«  proLevduigs  caimot  go  on.  As  to  the 
objecUoxu,  the  taxiog-maater  W!i<!  ri^ht,  and  the 
Mcodanti  were  not  eutitled  to  go  ou  preparing  their 
CM  mtil  the  secnrity  was  given. 

KOBTB,  J.,  after  stating  the  facta  and  stating  that 
this  gammons  had  been  taken  out  before  the  company 
btyj  b  t  i  dissolved  by  virtue  of  section  143  of  the 
Companies  Act,  1862,  but  had  not  come  on  for  hpAring 
Mne  tiwoookpesy  bad  ceased  to  exist  under  thut 
(Cdko,  eomtiBiied:  Je  »  soifav  to  low  bis  lifibte 
hewn  the  oMe  ha*  not  eome  before  me  lOonerP  I 
do  not  tbink  eo.  Lord  Komilly  said,  in  f;*  r>- 
C'r'ifikhii rm  Miniiiff  Co.,  "At  the  time  when  this 
ptitiou  was  jiresoutcd  tiie  cotirt  unquestionably  bad 
johodiction  under  the  Compuu«i  Aot  to  order  the 
otll  to  be  made,  and  I  am  of  opinion  tint  the  delay  in 
bearing  the  p«;tition,  caused  by  the  iutervention  of 
the  long  vacation,  CAunot  aiTect  the  rights  of  the 
ptitioner,  ai.d  thiit  he  is  eutitled  to  Htuud  in  the 
same  position  as  if  the  petition  had  been  heard  before 
the  expiration  of  three  month*  from  the  4tb  of  June." 
Then  it  u  aaid  that  in  M»ne  way  this  view  has  been 
iupMehed  by  tiie  later  eases  dtrd.  But  I  am  satisfied 
'.hat  there  in  jurisdiction  in  the  court  to  htiir  this 
euBUiions  now,  aa  ii  it  had  come  on  immediately  after 
it  was  i«sued  on  the  4tb  of  February.  [On  the 
fuudu,  after  refeiriDK  to  the  faots,  the  leamed  jadge 
QODliBaed:]  The  defendant  prepared  lus  a^davits, 
that  bfing  the  purpose  for  which  the  motion  stood 
over,  but  the  plaintiffs  now  brought  it  on  again. 
f>'ifi>ose  the  defendunt  had  not  ]irepared  and  the 
piamtifT^  hud  given  security,  and  that  when  the 
motion  came  ou  the  defendant  had  asiked  for  further 
time,  be  would  have  been  laughed  at.  The  defendant 
was  not  bound  to  stay  bis  hmid  because  there  waa  a 
sUj  of  proceedings.  The  taxing-master  has  acted 
under  a  mistake,  Kod  the  matter  nust  go  bavk  to  him 
to  be  dealt  with  on  lis  medti. 

8o]iflBtaifl,  Wufd,  Ms,  Jt  JfeXay;  auil^ford  E. 


Cliac.  l>iv. 


July  Ifi,  1898. 


North,  J.  j 

Oxford  Mime  Hau;  (Lnnno)  v.  Loiidow  Oovbtt 

CotTNCIU  (0.} 

Mdrofoli4 — Lmdon  CvutUg  CvtmcU  {Inyprofmmt)  A<t, 
1897,  f.  48,  Part  9—OoiutriteUon. 

In  considtring  what  property  is  liable  to  an  improve- 
ncnt  charge  undtr  the  Lotidm  (Jounty  Council  {Improve' 
mat)  Act,  1897,  ««dion  43.  Fart  i^^it  ftugldmt  if 
fart  of  the  proptrty  held  u  f  a  toMe  «Attt$  on  Ms  ttntt  to 
tsAirA  the  improvemciii  a^piies. 


The  London  County  Council  (Improvement)  Act, 
1897,  made  the  "  lands  all  or  any  part  of  which  front 
or  abut  upon  thewest  side  of  Tottenham  Court-roadaud 
Bosier's-coort  between  Oxford-street  and  Hanway- 
slnet  *'  liable  "  to  have  an  improveoMnt  chtigo  placed 
saiadx  lands  or  some  of  them  .  .  «  in  lespeot  or 
IB  oonsidnation  of  any  substantial  and  permanent 
increase  in  value  which  it  i  .  irly  showr  1:^1  been 
(ierived  from  the  improTt  nienta  by  this  Act 
sathorized."  "Lands"  shall  extend  to  nussnages, 
Iwds,  tenements,  and  hexedifaaienta  (Pati  3,  s.  42J. 

Tht  plaintitti  wsx*  Issseas  oi  a  Imhim  in  Tottankam 
Court-road,  the  ground  floor  of  tha  house  hefattg  nsed 


by      SuuLBic  Baq.. 
Law. 


Barrisler-at' 


by  tlie  phiintifTs  is  eutrutice  to  the  plaintiffs' 
music  hftll  situate  in  Oxford -street.  The  music  hall 
did  not  itself  abut  on  Tottenham  Court- road  and  had 
been  divided  from  the  back  of  the  housa  in  Tottenham 
Court -road  by  a  party  wall. 

The  uj)i)er  purt  of  the  house  did  not  couimunicate 
in  any  way  with  the  hall  and  was  nsed  as  a  febop, 
and  the  plaintiffs  were  under  covenant  with  the 
lessors  to  replace  at  the  end  of  the  term  the  party  wall 
on  the  ground  floor  wbieh  had  been  removed  to  make 
the  communication  with  the  ball. 

The  plaintiffs  had  been  seived  by  the  defendants 
under  the  provisions  of  the  Act  with  a  notice  in  which 
the  plaintiffs  ware  described  as  being  interested  as 
owners  or  leaMws  of  property  fallmg  witUn  fhe 
iuiprovf  ment  area  on  which  the  defendants  proposed 
to  ploL^e  an  improvement  charge.  The  property  so 
proposed  to  be  charged  included  the  music  hall. 

The  plaintiffs  contended  that  they  were  only  liable 
to  have  a  charge  placed  on  the  house  hi  Tottanham 
Court-road  ana  not  on  the  rest  of  tbsir  properly. 

The  defendants  bad  appointed  a  valuer  to  assess  tiie 
value  (  f  till  plaintiffs'  premises,  including  the  ball. 

This  waa  a  motion  to  restrain  the  defendants  from 
proceeding  with  a  valuation  of  the  premises  of  the 
plaintiffs  other  than  the  house  in  Tottanham  Court- 
road. 

A'.  C.  Macnaghten,  Q.C.,  and  Lord  liobrrt  Ctril,  for 
plaintiffii.— The  qoesticm  i«  does  the  Oxford  Music 
Hall  faU  within  tiie  Aotsoastobe  said  to  "front" 

or  "abut  "on  Totteuham  Court-road.  Wo  submit 
that  it  does  not,  tiio  uoiy  property  of  the  plaintiffs 
which  does  abat  is  the  houie. 

!th,  Q.C..  and  .)fethold.  for  the  defend- 
HUts. — The  words  uf  the  Act  are  "lands  the  whole OT 
any  part  of  wliich  "  Ir^^ir  .:.r  >^h\it  mi  Totfiiiham 
Court-road.  It  dues  not  matter  that  the  mam  entrance 
is  not  in  that  road.  Although  it  is  only  a  subsidiary 
entrance,  still  it  makca  the  hall  to  "abttt"  on  the 
road.    The  defendants  will  ham  to  show,  of  aoOfWt 

t'riiit  wLiit  tiM>y  h.<i''.'i'  .Iddu  baa  impnivsd IIm valna  of 

the  piaiutitfi'  premises. 

Macnaghten,         in  reply. 

NoRTn,  J.,  after  stating  tha  facts,  said :  *'  I  do  ant 
saehowtheplaintifEioaa  sajthat their  iweanlaea  do 
not  indnde  mom  than  tiie  honse.  Tba  boose  is  used 

ns  an  entrance  to  the  ball,  and  it  does  not  matter  that 
there  is  another  entrance  in  Oxford-street.  Then  do 
not  the  plaintiffs  fall  within  the  detiuitiou  of  owners 
"of  messuages,  lands,  tenements,  or  hereditaments 
abutting  ontbe  weet  side  of  Tottenham  Court-road  "  ? 
T  thint  they  do.  The  ground  floor  of  the  house  and 
the  buildings  behind  used  as  a  haU  are  held  by  the 
plaintifls  as  one  holding.  I  cannot  say  that  only  a 
part  of  the  lands  bold  by  the  plaintifiis  as  a  whole  ia 
molnded  in  the  improvement  arssk 

Jfofton  re/uitd. 

Sdlioiton.  LtaOaierMdiUaon,  A  Oo,i  W^A^JBhuOand, 


Clian.  T)iv. 
BymO; 


Div.  I 
.J.  J 


Jan.  27,88;  Feb.  7. 
BAim.n'  V.  WnoE.  (a.) 

Mortgage-  Uch wptivn  —CvlUiitral udiiintttge — Covenant 
far  mgramt  of  rents  to  mortgagee  after  time  for  pay- 
no/ but  itulalmeut  of  ^>riiu  iiial— Notice  to  ptijf  Ojf 


—Tender  after  ttctico—  iVtthdrawal  of  notieo. 


fn.)  fifportoA  by  J.  F.  Walbt,  Esq.. 

Law. 


BanliCar-at- 


4f  _ 
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Mmt  CouBT. 


BttnCLBir  V.  Wilds. 


HiOH  Cotm. 


Thert  i$  no  rule  fkat  a  mortgagee  maytutt  $Upulate  /or 

a  rnlldteral  advantage,  lo  th<itanch  ivh\iuta(jr  hr  fn\r  and 
reoiotiable,  and  to  that  it  do  not  prevent  redemption  oh 
payment  of  pritmpal,  inUreii,  and  coatt. 

A  frovition  in  a  mortgage  which  hat  the  effect  of 
preventing  redempUvn  m  payment  of  principal,  intere$t, 
and  coats,  in  accordance  with  the  bargain  for  payment 
thereof,  is  invalid,  and  cannot  enable  the  mortgagee  to 
9Kiiiit<i'ii  uny  udlvn,  ivhether  in  equity  or  tit  Intv. 

A  covetiunt  in  a  mcrrijfoge  q/*  leatehMt  for  ytart,  that 
(ht  mortgagor  would,  during  the  retidue  of  the  leowAoM 
ffrm,  notwithttanding  that  all  principal  moneyt  and 
interest  might  have  been  jxiid,  pay  to  the  mortgagee  one- 
third  of  ii't  I'Tifit  rent,  with  prtivisiuns  f-r  LHhtinn- 
ing  the  relative  positions  of  mortgagor  and  mortgagee, 
tmd  for  eoniinuing  the  mortage  fur  the  purpote  of 
eeeurim  the  one-thirdt 

Hdd,  to  he  void  as  operating  to  prevent  redemptian. 

A  mortgagee  irK>i  /nul  (jivm  thr  int>rtijngor  notice  to  pay 
off  the  principal  munti/i  and  lukrait  owing  on  the  7nort- 
gage, 

Eeldt  not  entitled  to  mihdraw  the  iiod'ctf  without  the 
eonetnt  <ff  the  mortgagor. 

Action. 

On  the  23rd  of  Octolxr,  1895,  tho  plaiutifF,  Leiug 
tben  underlcHsee  of  the  Koyalty  Theabre,  with  uu 
option  tu  purchase  the  head  lease,  entered  into  an 
a^«eniant  with  the  defendant,  hy  which  it  waa 
■tqpolated  that  he  shoold  provide  £2,000,  the  amount 
payable  for  the  exercise  of  tho  option,  and  that  on 
oompletion  of  the  purcbaae  tbu  plaintiff  should 
execute  a  proper  legai  mortgage  of  the  Icuso  so 
ptuohM«d»  M  Monritj  for  the  «dTauo«,  floch  mortgage 
to  ootttain  s  provinon  for  payment  of  the  principal  by 
qnnrtorly  irpt'i-TUfiits  of  £100  each;  also  provibioua 
lor  payment  ot  luttrcst  utG  j)er  cent,  acd  for  payment 
to  the  (lefeiiJant  of  "  one-third  part  of  the  clear  net 

profits  received  by  the  aaid  Kate  Santley  from  the 
nndovtanaote  or  temaote  for  As  time  being  (•fter 

payment  of  the  said  interest  and  any  legal  or  other 
necessary  expensri^)  for  and  during  the  residue  of  the 
term  for  which  the  said  lease  is  granted."  Tho  lease 
WM  acquired  by  and  was  assigned  to  the  plaintiff  by 
d»od  dated  the  12th  of  December,  1895,  the  purchase - 
ttonfy  (£2»000)  beiog  adwioed  to  her  by  the 
defendant  for  that  purpose.  The  term  thereby 
granted  had  until  June,  IPO.;,  to  run. 

By  deed  dated  the  \  .Mi  i  f  December,  IHW^,  between 
the  plaintiff  of  the  oue  pai  t  aud  the  dttfendant  of  the 
other  p«rt»  in  oonndemtion  of  the  loan  and  advance 
Vr  ,th«  defendant  to  the  plaintifF  of  £2,000.  the 
plaintiff  covenanted  with  the  defendant  for  jmyment 
of  the  £2,000  by  twenty  equal  quarterly  paymwats  of 
£100  each,  the  firKt  of  such  payments  to  be  made  on 
the  25th  ot  December,  1695  (so  that  the  last  payment 
vonld  he  made  on  the  96th  of  September,  Iwo),  and 
for  payment  of  interest  on  the  £2,000,  or  on  so  much 
as  should  from  time  to  time  reuiaiu  due  upou  that 
security,  at  the  rate  of  £6  per  cent,  per  annum,  ^le 
deed  then  proceeded  as  follows  :  "  And  this  indenture 
also  witneawth  that,  iu  further  pursuance  uf  the  said 
taeited  agreement  and  for  the  oonaidaration  aforesaid, 
the  mortgagor  hereby  ooveoMite  with  ^e  mortgagee 
that  she,  the  nn'itgagi  r,  will  during  th"  residue  of 
the  term  croatod  by  the  said  indtintore  of  lease,  not- 
VttlMtanding  that  all  principal  moneys  and  interest 
may  have  been  {laid  nnder  the  covenant  hereinbefore 
oontafawd,  pay  to  the  mortgagee  a  sum  equal  to  one- 
third  part  of  the  clear  net  profit  rent  or  rents  to  be 
derived  from  all  or  any  leases  or  ttsuaucy  agree- 

mtutM  or  agreement,  which  may  now  or  hereafter  be 
•ttbsisting  Mtween  the  murtgai^r  and  any  imder- 
ttnants  or  nndert»nint  of  the  said  ^fiftr^  prauNS 
or  any  part  tberaof  ,  aodi  ihaio  of  net  pioiknntdto 


heoome  payaUe  from  time  to  time  when  nd 

as  the  same  shall  have  l>een  received  by  the  mortgagor, 
and  for  the  purpose  of  ascertaining  the  anuunt  of 
such  net  profit  rental  the  mortgagor  shall  be  entill^J 
to  decUlot  from  the  rents  payable  to  her  the  inteteti 
wUdi  than  for  tiie  time  being  be  payaUeand  f«1 
to  the  mortgagee  and  alio  the  vuanAet 

the  rout  reserved  by  the  said  iodentoce  el 
.    .    .    and  the  insurance  preminaMj**  and  i]n 
certain  legal  and  other  expenses. 

By  the  same  deed  the  plaintiff  demised  the  prcmiws 
to  the  defendant  for  the  xeeidae  of  the  term*  ^>*'&^ 
the  last  day,  subject  to  sobdeting  tenanoies.  lbs 
deed  contalju  1  u  proviso  for  redemption  upon  pay- 
ment by  the  plaintiff  of  the  £2,000  and  interest,  sod 
all  the  otiier  moneys  thet^before  covenanted  by  Ler 
to  be  paid,  and  a  provisioa  that  the  defendant  would 
not  eaute  tiie  loan,  if  the  instalments  were  psad 
in  thirty  days  of  their  falling  duo  respectively, 
together  with  the  interest  for  the  time  being  payable, 
and  if  the  covenants  on  the  plaint  ifT  b  part  were  ilaiy 
observed  by  the  plaintiff.  The  mortgage  also  con- 
tained a  porebaears  indemnity  dause,  a  covenant  If 
th  inortfffigor  to  perform  the  covenants  of  theksifc 
ixud  lui  tu  iusurauce,  and  also  to  use  her  b^ 
endeavours  to  let  the  premises,  a  ^>ower  the 
mortgagee  to  sell,  notwithstanding  the  £2,000  Aod 
intereat  had  been  paid  OB^  and  power  to  U)« 
mortgagee  to  enter  into  po— ■■ion  and  let  or  mansgt 
on  the  expiration  of  three  months*  notioe  reqainnf 
the  ]i  rf nnance  of  the  mortgagor's  covenants. 

Ou  the  20th  of  August,  isy7,  the  sum  of  £:W0  WM 
owing  in  respect  of  instalments,  and  on  thtt  day  the 
defendant  served  on  the  nlaintiff  a  notioe  thsths 
required  her  to  pay  off  wiwin  three  eatendar  tamAt 
from  her  receipt  of  the  notice  the  principal  mooeyi 
and  interest  owing  to  him  on  the  mortgage,  and 
that,  in  default,  be  intended  to  sell  the  i  i  ru-i^^-d 
premises,  and  that,  pursuant  to  the  mortgage',  he 
required  ber  to  pay  bun  the  instalmeati  of  the  £2,000 
,  and  intrrr=i^  th  'Ti  due  to  him  pursuant  to  her 
I  covenants,  liui  that  in  case  of  her  default  in  paying 
the  said  sum  and  in  remedying  and  observing  th- 
coveuants  as  required  by  the  said  mortgage, 
intended  to  enter  into  posseasion  of  and  let  and 
manage  the  mortgaged  piraed^  and  to  employ 
agents  or  receivers  to  colleot  ttie  tttAa. 

On  the  BAiuL  liv.  thr  20th  of  August,  1S97,  the 
plaintiff  paid  the  defendaut  the  amount  of  arrears^ 
instalments,  and  offered  to  pay  the  amount  of  aBMB 
of  interest,  but  did  not  pav  tiiem  nntil  later. 

The  plaintiff  afterwaids  declined  to  allow  the 
notic^e  to  be  withdrawn,  and  gave  notice  to  p*y  off  ths 
principal  and  interest,  and  made  a  tender  of  th« 
amount.  This  being  reused,  she  brought  the  pre-^t 
action  for  redemption  ou  payment  of  the  £2,000  sad 
interest  only.  The  defendant  ooonterdaimed  for  a 
declarati  in  that  for  the  residue  of  the  term,  notwith* 
standing  payment  of  the  principal  and  interest,  hs 
*  to  ooo-fbifd  of  tho  profit  — ^* 


/•;  0-'^.,  and  a  BecX-tt  7'  ?  r  for  the  plalntiff- 
The  defendant  having  given  notice  requiring  paymet: 
off,  the  plaintiff  ifa*  entitled  to  pay  off.  and  the  teaia 
made  by  her  waa  n  good  tender.  She  wasnot  bonndto 
pay  interest  in  lien  of  notioe :  Smith  t.  8m^  40  W.  B. 
a2,  [1801]  3  Ch.  .^50,  at  p.  662  ;  flotuH  v.  En!'',  i* 
W.  R.  52a,  [IbUOj  I  Ch.  648;  and  the  defendant's  utitice 
could  not  be  witndrawn  by  him  without  hej-  v^»seoL 
As  to  the  covenant  to  pay  one-third  of  the  profits  oi 
the  property  to  the  defendant  daring  the  residus  C< 
the  term,  it  is  a  clog  on  the  phHBtifl'a  ef 
redemption,  and  therefore  void. 

Hughes,  Q.C.,  and  R.  J.  Parker,  for  the  defendant 
— Iba  dataidbnt  mi  tttitiod  to  wifthdmw  h»  ae4i» 
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HlOB  COUBT. 


If  the  plaintiff  had  the  right  to  insist  u]>on  it,  sucli 
waa  waived  by  her.  The  mortgage  no  doubt 
omlaiiM  a  ooUateral  agreement  in  faTour  of  the 
defendant,  hxit  there  is  nothing  to  prevent  redemption 
by  the  pliiiutiff  of  the  mortgftge  on  payment  of  prin- 
cipal and  interest  and  tlui  otlu-r  am  ui  S  luf  in 
MCordanM  with  the  deed,  and  the  agret-meut  is  not  a 
MUr  on  her  cqnity  to  redeem.  That  it  may  operate 
to  postpone  redemptioai  ia  trosi  but  tliBt  ia  no  okieo- 
tion.  The  defendant  might  me  on  the  agnement  at 
Isw,  though  it  i  iiiij  it  L-.'  relied  on  to  prevent  redfjn  p 
tioD.  There  woiUd  be  uo  answer  to  an  action  at  law 
<m  the  oorenant,  and  equity  only  interferes  where 
there  ii  a  dog  on  the  right  of  Tedemption.  Moreover, 
the  tmwolion  k  not  n  mere  mortgage,  and  the 
tsdnioal  rale  nUed  on  for  tiie  plaintiiE  ie  nok  m^jiio- 
aUe. 

Ex^  replied. 

Beridea  the  caaea  referred  to  above  end  the  caaes 

Eoticed  iu  the  jiidguient,  the  following  caaes  were 
cited— namely.  l!ro<i<!  v.  11  W.  R.  1036;  Jamet 

T.  Ken,  37  W.  K.  27rt,  40  Cb.  D.  449 ;  J-'ieid  v.  IIop- 
kint,  44  Ch.  D.  524,  38  W.  fi.  Dig.  IM;  NorthanmUm 
{Marquis)  v.  Pollock,  30  W.  S.  66,  46  Ch.  D.  1«0 ; 
SttltY.  Ni.rtl<,uq,ton  [Marqi'.h],  40  W.  H.  .^20.  ^802": 
A.  C.  1 ;  Sewcvmh  V.  Bonhnm,  1  Vtm.  7,  214,  ; 
Clumple  V.  Mahon,  Ir.  Rfp.  6  Eq.  225 ;  Chamhra  v. 
QddSo^t  9  Yea.  3M ;  end  /»  r«  Edxoar^t  jE$tat€,  11 
Ir,Gb.B«p.  887. 

Bmn,  t.—**  A  mortgage  ii  retarded  «•  •  aeonritj 

for  money,  and  the  mortgagor  can  always  redeem  ou 
t:<ayinent  of  principal,  interest,  and  costs;  and  no 
w^n  prevfnting  snch  redemption  is  volil,  m  i 
will  micoDScionable  bargains  be  enforced."  Tho  rule  is 
•0  stated  by  thelieeter  of  the  Bolls  iu  the  case  of  Bitj'js 
V.  IloddinoU,  ante,  p.  84,  [1898]  2  Cb.  307,  at  p. 
sft*r  an  expresmon  of  opinion  that  the  proijoritlon  in 
Jfuntinji  V.  II''  .  ',  J  Vem.  i>20,  is  too  wide,  but  that 
if  properly  guarded  it  ia  good  hiw  and  good  sense. 
There  ia  no  rule  that  a  mortgagee  may  not  stipulate 
loraodlatenl  advantaM,  «o  thet  moh  advantage  be 
fsir  and  iMionable,  and  «o  flttt  it  do  not  prevent 
redemption  ou  payment  uf  principal,  interest,  and 
costs.  It  is  lawful  to  stipulate  that  the  luau  shall  be 
repayable  by  instalments,  or  that  the  Iohh  n}ui11 
teotam  for  a  certain  timet  and  ao  topoetpone  the  time 
for  redempt&m;  and  1h«re  are  other  atipulations 
which  Biay  be  introduced  into  a  raortgnge  which  will 
have  the  tfTect  of  rogulating  the  tiuie  and  manner  of 
r»d«uplion.  Nevt^rthelesn,  if  it  be  once  established 
that  the  transaction  is  iu  form  and  subrtance  one  of 
BHctBage  or  loan  cn  security,  and  that  the  mortgage 
coQtaiUB  a  provision  which  has  the  tffeot  of  pre- 
venting redemption  of  the  mortgaged  property  ou 
repayment  of  principal,  interest,  and  coot  s,  in  accjrd- 
Uiue  with  the  bargain  for  repayment  of  those  amounts, 
tDch  provision  is  invalid. 

I  do  not  tUnk  that  the  'vieir  pat  ior\^'ard  in  the 
present  ease — ^vic.,  that  the  provision,  though  unen- 
forcea"!  in  ti  f  rn  losure  or  redemption  action,  may 
yet  be  otherwiae  eilt  ctual  — can  be  supported.  1  tbiuk 
that  any  such  provifiou  cannot  enable  the  mortgagee 
to  maintain  any  action  lor  qpeoifio  performance  or 
aooomit,  or  tor  damagea.  It  is  dearly  invalid  in 
equity,  and  I  think  that  a  court  of  equity  would, 
Wfore  the  Judicature  Act,  have  restrained  an  action 
at  law  grounded  on  a  provision  invalid  in  equity,  as 
fittefing  the  equity  of  redemption,  just  as  in  the 
caie  of  an  action  eroonded  on  a  provision  invalid  ou 
the  ground  of  its  oeing  an  ucconsdentiaas  bargain. 
I  apprehend  that  now,  and  j>robably  since  the  passing 
of  the  Common  Law  Proccdiirc  Act,  the  fact  that  the 
praviaion  was  invalid  upon  tbe  ground  of  fettering 


til  (  1  nty  of  redemption  might  beeffectually  pleaded 
iu  the  action  brought  upon  it.  Although  a  mortgagee 
maysueontim  covenant  for  payment  at  the  same 
time  aa  he  pumee  his  other  remedies,  1  do  not  tbmk 
that  he  oan  maintaitt  an  action  gnranded  on  a  cove- 
nant or  stipulation  invalid  upon  equitable  gronndk 
The  fact  that  upon  redemption,  or,  indeed,  upon  valid 
tender,  the  mortgagw  would  be  bound  to  deliver  up 
his  seoarities.  and  would  no  longer  have  the  documeuU! 
upon  which  to  m»  at  law,  seems  to  ine  to  be  moon- 
sistent  with  the  argument  pot  forward.  There  aio 
cases  in  whicli  the  transaction,  althongh  in  form  a 
mortgage,  if,  in  substance,  a  transaction  of  a  difTerent 
kind,  OS  being,  for  instance,  settlement  or  tamily 
provuion;  and  that  is  why  I  have  spoken  of  the 
transaction  being,  in  anbstanoe,  a  mortgage.  In  the 
present  case  there  is  no  soggeation  of  oj.pression  or  of 
an  unconscionable  bargam.  The  plaintdF  grounds 
her  claim  for  relief  upon  the  existence  of  certain  pro- 
visions in  a  deed  which,  she  says,  are  invalid  is  nn- 
posing  a  fatter  npon  the  right  to  redeem.  [Hi«  lord- 
ship stated  the  inohiding  the  eadier 
the  mortgage  deed,  and  continued:]  From  what  I 
have  read  it  is  dear  that  the  transaction  waa  m  form 
and  substance  a  nu*rtgage  transaction  or  loan  on 
seotiri^.  unless  the  other  provisions  to  which  I  will 
now  lefw  have  in  some  way  deprived  it  of  that 
character.  FHis  lordship  referred  to  Other  provisions 
of  the  mortgage  deed,  and  continiied  m  foUowii:] 
The  d(»cument  in  not  happily  expressed  in  that 
it  does  not  in  terms  provide  that  the  whole 
principal  sum  shall  become  due  in  default  of 
payment  of  the  instalmenU;  but,  in  myj"***" 
ment,  it  is  a  mortgage  with  oertam  pcovisiras 
in  hT.  1  making  the  mortgaged  property  practically 
irrtHleemable,  although  affecting  to  contain  a  redemp- 
tion clause.  I  am  of  opinion  that  the  provisions 
nrovidipg  for  the  payment  of  one-third  of  the  net 
profits,  extending  as  they  do  to  a  p«  riod  after  the 
whole  of  the  principal,  interest,  and  cost*  shall  have 
been  dischargefl,  and  for  continuing  the  relative 
positions  of  mortgagor  and  mortgagt-e,  and  for  con- 
tinuing the  mortgage  after  such  disschaxge  for  the 
purpose  of  eeooiing  flie  one-third  of  rents  and  profiU, 
do,  in  fact,  operate  to  prevent  redemption,  and  that 
such  provisions  are  oouseqaeutly  invaUd.  I  do  not 
think  that  I  can  take  into  cvusideraticn  t!ir  fact  that 
the  object  of  the  ptutiee  might,  perhaps,  iiave  been 
attained  iu  some  different  way.  The  parlies  have 
el.  ct.  <l  to  effectuate  their  object  by  way  ^  loan  or 
niurtgage.  and  I  mnst  take  the  transaotion  as  it 
stands.  I  have  considered  whether  or  not  I  might 
sever  the  provinious  iu  question .  and  hold  them  good 
during  the  subsistence  of  the  security  for  the  payment 
ot  wmoipal,  intwest,  and  costs,  and  until  reilemo- 
tioo;  but  I  do  not  see  how  I  can  do  this.  I  should 
thru  ir:  effect  bo  reforming  the  deed  including  the 
proviso  for  redemption,  and  be  making  a  new  bargain 
for  the  parties. 

There  is  another  point  in  the  case  which  anses  for 
decision— namely,  whe^diar  or  uot  the  plaintiff  is  now 
entitled  to  redeem  on  payment  of  the  balance  of  the 
unpaid  instalments  with  interest  payaUe  up  to  the 
20th  of  November,  1897,  and  the  amount  of  the 
defendant's  costs,  charges,  aud  expenses  to  that  date, 
tender  having  been  doly  made  of  those  amounts  and 
refused.  On  the  20th  of  August,  1897,  a  sum  of 
i.J.30  was  due  to  the  defendant  in  respect  of  instnU 
ments  in  arrear.  and  on  that  date  the  defendant 
served  the  notice  set  out  in  imnmraph  4  of  the 
statement  of  claim.  [The  UDtiee,  whi<  ii  Ins  lunlnhin 
read,  was  to  the  efi'ect  above  stAteil.J  1  tbiuk 
he  was  entitlad  to  serve  the  notice.  On  the  surau 
20th  of  AugDHt,  1807,  tlie  plaintilV  jtaid  the  def«»iMl- 
aut  the  £'Jo{)  arrears  of  mstalmeubi  and  ollVrvd 
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to  pay  arxeui  of  intereat.  Although  she  did  not,  in 
im»  pft7  thaoi  vbXH  m  ktar  date.  The  resalt  of  the 
oomqmdiniwmwHito  Iwtliii:  TIm  pl«bitiff  was 
at  ffait  dflKTOOi  oii  the  iiotuie  tlioald  Iw  wiflt^wn. 

bat  the  defendant  declined  an^l  in<!i8t«id  upon  wbat 
he  concetTed  to  be  his  strict  legal  nghta.  Ultimately 
the  purti.  1.  having,  sls  I  think,  taken  advice,  assnmed 
different  attitudes,  and  the  defendant  wrote  with- 
drawing his  Dotioe*.  This  withdrawal  the  plaintiff 
declined  to  ■ooapti,  ao  far  ac  nbtod  to  tha  notioe  to 
pay  off,  soi  I  tuiuc  A»      totitted  to  do  90.  man 
the  deftndunt  gave  notice  to  pay  off  thn  mortgage 
ha   created   a   haw   position  artaing  by   virtue  of 
the  original  agreeaieiit  between  thft  partins,  ati  1, 
in  my  opinion,  the  pouitiuu  ao  created  could  only  be 
altered  by  the  oonasnt,  express  or  implied,  of  both 
partiaa.    The  oate  of  a  notioe  to  amt  ia  is  aoma 
TCOwota  analogoas,  and  ia         w.  hemuU,  IS  O.  B. 
176,  at  p.  180,  Maule,  .1.,  in  distinguishing  botwwn 
the  effect  of  a  notice  to  quit  and  a  forfeiture,  points 
out  t  liii*  iM  the  c&sp  of  a  notice  to  quit  "  the  tHi. m  y 
is  put  an  end  to  by  the  agreement  of  the  parties, 
which  determination  of  the  teiMiicy  cannot  be  waived 
vithoat  the  assent  of  both  '* ;  and  Jervis,  C.J.,  in  the 
aaoM  ease  says :  "  Tha  old  teriaacy  was  nut  an  and  to 
by  the  notice  to  quit ;  to  make  out  a  defence  to  the 
action  the  defendant  was  bound  to  show  a  new  con- 
tract."   In  Taylenr  v.  WUdin,  16  W.  E.  1018,  L.  K. 
3  Ex.  303,  Kelly.  C.B.,  says:   "It  is  dear  that, 
whether  the  notice  to  quit  is  giren  by  the  landlord  or 
tha  tanant,  the  party  to  whom  it  is  oivan  ia  aotitl«d 
to  inaiat  upon  it.  and  it  oannot  be  witiidisira  withoot 
flia  oonaant  of  both."   If  the  law  were  otherwise  a 
landlord  or  tenant  might,  by  withdrawing  a  notioe  to 
quit  the  day  before  it^  expiry,  inflict  great  daj'iage 
upon  the  other  p&rty  in  rendering  all  the  arrango- 
mentA  made  in  contemplation  of  ue  tenninatiou  of 
the  holding  useless.    In  like  manner  a  mortgagee 
might»  by  withdrawing  his  notioe  to  pay  off  at  the 
laat  iBOaaaoti  inflict  serious  injury  apou  a  mortgagor 
who  had  made  all  his  arrangements  upon  the  footing 
of  paying  ofT  the  mortgage  at  the  expiration  of  the 
notice.    In  this  case  I  think  an  eff«Mrtual  tender  waa 
made  and  that  the  phiintifi"  ia  entitled  to  succeed.  I 
think  that  the  defendant  is  not  entitled  to  the  relief 
ha  aabi  lor  bj  hia  oonntv-daim*  whicb  tbarafora 
fdla. 

Wm  lavddi^  made  no  ovdar  aa  to  ooata. 

JvdjfmMii  fat  Hue  jiaiiMff. 

Solicitors  for  the  plaintiff,  Flad^ate  &  Co. 
Solioitoxs  for  the  defendant,  Pn^t  Jt  Bamr, 


(Wais  and  Bruce,  JJ.)  /  '*» 
SVAim  {ApftOant^  ».  TBB  Oommibsioxkrs  of 

iNXAJfD  RirvrHNUE  {ResfrmdniU).  {a.) 

Inland  revttiue — Stamp  duty — Couffijancf  on  snlr — 
C(m$idertUion — Conveyance  of  property  aiihjfrt  to  the. 
payment  of  tnoiuy — kstif  lunenf  of  Uatehildt — Halt 
—Stamp  Act,  18B1  {6t  Jb  K  VieL  e.  89),  ss.  66,  67  ; 
Schedule  I. 

On  a  conveyance  on  tale  of  kusehold  properly  tubject 
the  re»<  fewrmd  hy  the  original  Irate,  or  (in  the  rase 
of  atich  a  tonveyance  nf  a  part  only  of  t/ie  demited 
property)  tubject  to  an  apjiortioned  p^irt  if  the  rod  to 
reterved,  tuck  retU  it  not  a  jntrt  of  the  conti'lrrofimi  in 
retpert  whereof  the  conveyance  ia  chargeable  with  ad 
Talorem  diUy  under  section  57  of  the  Stamp  Act,  1891. 

(o.)  Baporlad  by  T.  r.  (joLQuuomr  DnLt  Bb^., 
Barris(er-at-L*v. 


Oaae  stated  by  the  Oommissioners  of  Inland 
Bevenno  moanant  to  seotum  13  of  the  Stamp  Act. 
1891,  for  una  0|jiBioa  ol^tha  ooorfe  aa  to  tha  aaaoootof 
duty  with  whiflh  an  inda^ara  of  awlgnwiwit  of 
leasehold  property  dated  the  27d&  ol  Doaaaabar,  188T, 

was  chargeable. 

The  followng  statement  of  the  farts  upon  which 
the  eomuiis^ionurs  gave  their  deoision  is  takea  from 
the  judgment  of  Bruce.  J.  : 

By  an  indenteca  of  leaaa  boaiiag  date  the  16th  o< 
Oolobn-,  1893,  one  Bowall  deniiaed  to  one  IGOa  a 
parcel  of  g^und  and  three  Jwelling-hi^iT<!'-«t  then  in 
course  of  erection  thereon  for  a  term  of  umety-nine 
>  rars  at  the  yearly  rent  of  £.3  IGs.  fi.i.,  and  by  tho 
said  indenture  Mills  covenanted  to  complete  the 
three  houses,  and  expend  on  the  building  of  each  of 
anoh  hooaea  the  ana  of  XlOO  at  the  leaat*  and  he  alao 
entered  into  nnmerooa  other  atringent  oovenants  sodh 
as  are  often  inserted  in  what  are  known  as  building 
leases.  Tho  three  houses  were  erected,  and  were 
numbered  6,  7,  and      li  .vden-hill-t- 1 rtit o. 

Eowell.  by  another  indenture  of  lease  bearing  date 
the  10th  of  March,  1894,  demised  to  Mills  a  pwroel  of 
groond  and  two  dweUkig-hooaea  then  in  course  of 
evaotion  thereon  for  a  tann  of  ninaty^nine  at  the 
yearly  rent  of  £2  lis.  The  ooTeoants  in  this 
indenture  were  similar  to  the  oovenauts  in  the 
ill  J.'iirun  of  tho  Ifith  of  *  )i  tober,  IKy.'J.  Tbo  two 
houses  were  erocted,  and  were  numbered  9  Mid  10, 
Bowden-hill-terraoe. 

By  ao  indenture  bearing  date  the  27th  of  December, 
1897,  made  between  MHla  of  the  one  part  and  Axmie 
Penelope  Swayne  (the  appellant)  of  the  othw  pMt* 
AGlls  in  oonsideration  of  the  sum  of  £503  to  hia 
paid  by  the  said  Anuie  Penelope  Swayne  assigned 
and  conveyed  into  the  said  A.  P.  8wa3Fne— first,  the 
two  houses  7  and  8,  Bowden-hill-ternw  e,  being  two 
of  the  three  houses  demiaed  by  the  indenture  of  tha 
16th  of  October.  1893 ;  and,  aecondly,  the  two  honaaa 
9  and  10.  Bowden-hiU'taoaeak  being  the  two  hooaea 
demised  by  the  tndentoxe  of  the  lOu  of  Mand).  1894, 
to  hold  the  same  unto  the  said  A.  V.  Swayne  for  the 
residue  then  unexpirsd  of  the  SAid  several  terms  of 
ninety-nine  years  subject  as  to  the  horeditameuts  first 
thereinbefore  deecribed  to  the  apportioned  vearly  rent 
of  JSi  11a.,  part  of  the  yearly  rent  of  £3  16s.  6d. 
reserved  by  the  indentore  of  the  19th  ol  Ootober* 
1893,  and  to  the  obeervsnce  and  perfoRnanee  of  tba 
covenants  and  conditious  therein  contained,  and 
subject  as  to  the  hereditaments  secondly  therein- 
before described  to  the  payment  of  the  yearly  rent  of 
£2  lis.  reaerved  by  the  indenture  of  the  lOtli  of 
March,  1694,  and  to  the  observance  and  performance 
of  the  ooveoanta  and  oenditiana  thanin  oontained. 
A.  P.  Swayne  eovenanted  irith  Mills  to  pay  the 

several  sums  of  £2  lis.  and  to  observe  rvnd  prrforin 
the  covenants  and  conditions  in  the  said  leasea  to 
Mills  respectively  contained  and  to  keep  Mills 
indemuitied,  and  Mills  covenanted  with  A.  P.  Swayne 
to  pay  the  qiportioned  rent  of  £1  6s.  6d.,  the  residue 
of  the  rent  roaemd  hy  tha  indantaia  of  the  UMh.  of 
Ootober,  1893. 

The  indenture  of  the  27th  of  December,  1897.  was 
submitted  to  the  commissioners  under  section  12  of 
the  Stamp  Act,  IS'U,  for  their  opinion  as  t»  tlM 
amoiuit  of  duty  cbargoable  thereon. 

The  commissioners  were  of  opiniou  that  the  inrtni- 
ment  fell  to  be  charged  under  the  head  "  Coavayaiwa 
on  Sale  "  in  the  aohednle  to  the  Statpp  Act,  1891.  In 
HccorJiince  with  their  jiractice  they  did  not  aescBS 
duty  upon  the  capitiiliztd  value  of  the  yearly  rent  of 
i'2  Us.  payable  in  respect  of  the  houKes  Kuial>9rt<d  9 
and  10,  Bowden-hill-terraoe.  They  wei"  of  <  pinion, 
howavar,  that  duty  «aa  chargeable  upon  iLv.  iuiil,  ad 
tihe  aame  amonnt  pagraUe  in  xaq^  of  the 
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7  and  8,  Bawdan-hill 
aMBttoped,  and  dMiy  ■wtwtJ  duty  upra  tlw  Hdd  mm 

m  rltiplinr^  hy  twenty  under  soction  .56,  sub-Becfion  2, 
of  ih'  StAQip  Act.  1891.  They  al«o  Miessed  duty 
u[K  It  the  mm  of  £M8,  tiM  pramima  pftjaUA  mdiK 
the  instrument. 

It  waa  admitted  in  tiie  case  that  the  houaet  8, 7|  and 
9»  Bowdao-bill-tenaM  mn  of  aqoal  value. 

flaetioD  56  (2)  of  flie  Shunp  Act.  IhOI,  enaoto  that 
"Where  the  consideration  or  any  part  of  the  oon- 
lideration  for  a  conveyance  on  sale  oousists  of  money 
payable  periodically  tor  a  dfifinite  period  oxccedin^ 
twenty  yean  or  in  perpetuity,  or  for  any  iadefinite 
pr-riod  Boi  tenoinable  with  life,  tlM  flonveyance  is  to 
be  diaiMdmmmaot  of  tiiat  ooiitfdant«m  with  ad 
aoiarnii  duty  on  (a*  total  anoant  wUdi  win  or  may, 
■ooordini^  to  the  terma  of  salo,  bo  jmynblo  during  the 
period  of  twenty  years  next  after  the  day  of  the  date 
Vi  the  instmmc  rit 

Section  67  enacts  that  "  Where  any  property  i» 
coDveyrd  to  any  person  in  ooorid«ration,  wholly  or  in 
part,  of  any  debt  due  to  bim,  or  iubjaot  either 
cartaiiily  or  contingently  to  the  paymemt  Or  tranafer 
of  any  money  or  stock,  whether  being  or  conBtituting 
a  charge  or  iocambrance  upon  the  property  or  not, 
the  dfbt,  money,  or  stock,  is  to  be  deem  li  thi  whole 
or  part,  as  the  oaae  may  be,  of  the  oomtiilenition  in 
revpect  whereof  tho  oonvtyuoe  it  diargeaUo  with  ad 
•tiomn  duty. 

Vattghan  Hawkiiu,  for  the  appellant.— Th«  ^por* 
fioned  rent  was  not  part  of  the  comidcration  fat  the 
Sale.   The  property  sold  waa  the  hoosea,  snbjeot  to  a 

net,  a  rent  being  tat-nilj  an  ioeident  of  leas^'hold 
tenure;  the  conBideration  WM  the  pri'iuium  of  £.'>0:i. 
and  ad  valorrm  duty  is  payable  upon  that  only.  [Ue 
ittonped.] 


DatickwerU  {Sir  It.  B.  Finlay,  S.O.,  wif'i  hitn]  for 
the  respondents. — The  property  was  assigned  Bubjeot 
to  the  rent,  that  is,  subject  to  the  annu&l  [layment  of 
money  ;  that  money  is,  thsrefore,  by  virtue  of  section 
A7  of  the  Stamp  Act,  1891,  to  be  deemed  a  part  of  the 
wnaideration,  and  ad  vidcren  duty  was  properly 
assessed  upon  the  capitalized  value  of  the  rent  There 

1  distmction  between  such  ii  cuse  and  the  case  of 
a  LMiiveyauoe  of  land  subject  to  a  mortgage  debt  and 
icterest  in  which  duty  is  dearly  payable  upon  the 
deht  and  interest.  The  commissioners  have  power, 
ttider  section  57,  to  claim  ad  valorem  duty  on  the 
value  of  the  rent  where  the  whole  of  the  property 
demised  by  the  original  lease  is  assigned  subject  to 
the  original  rent ;  but  in  practice  thn  power  is  not  exer- 
cised exoent  where  apart  only  of  tlie  demised  premisei 
is  Mfigiitd  subject  to  an  apportit  nrd  rent.  [WlI.U, 
J. — But  the  commisaiouers  have  no  power  to  mnVp  a 
rule  of  not  claiming  duty  in  a  class  of  caaes  in  V'hich 
dniy  ia  paynUa ;  raeh  a  pnwtioe  la  wholly  difftfraat 
from  morag  •  reaiMon  in  n  partMalsr  caae^ 

Vvuj^i^  //uu;/:iAS.— Section  67  does  not  apply  to 
a  charge  or  liabiliry  to  payment  which  is  inherent  in 
the  natnre  of  the  property  itself  auch  as  rent  in  the 
c»4e  of  l«-asehuld  property ;  it  applies  to  a  niort- 
gag>^  debt,  because  that  is  something  outside  the 
properly.  Where  a  liability  is  inHHpaniV)le  frorn  the 
property  sold,  ad  valorem  duty  not  payable  upon 
the  Mwmnt  of  the  liability :  Chridie  TAe  0am- 
aiMmsrt,  15  W.     258,         2  Sz.  4», 

Be  also  traosd  the  hiitofy  of  tlie  legidation  now 
represent^'d  by  eection  Hi  of  the  Stamp  Act,  1891,  and 
reftxre<l  to  The  Commiuionert  v.  The  Lu/uvlators  of 
City  of  Ghtgtm  Bank,  8  Ct.  Seas.  Cas.,  4th  series.  389; 
Jian/mM  of  Chamlot  v.  The  Cint\viit*ionfr»,  fi.  Exch. 
4«;  15  ft  17  Vict.  o.  59,  ss.  10,  11 ;  Morlan-jr^  v.  The 
OwMifMfowsw  2  H.  ft  0. 888;  UlvertUmmti  Laneatkr  * 


UttUwajf  Ok  T.  The  Commmimten  2  H.  ft  &  855 ; 
Stamp  Act.  1870,  a.  73;  Dart's  Yendcn  and  Par> 

chasers  (6th  ed.),  p.  788. 

<b'i>  R.  B.  Fiidau,  S.O.,  in  reply.— The  amount  of 
the  premium  paid  is  affected  by  the  amount  of  the 
rent  to  which  the  property  is  subject,  the  rent  is 
therefore  part  of  the  oonaideration,  junt  as  on  the 
purcbase  of  shares  in  a  company  on  jh  there  ia  a 
liability  to  pay  calls  the  amount  of  the  caiis  is  part 
oftiwooniaeratiOD. 

Curr.  adt'.  ruff. 

D«c.  21. — Bbuce,  J.,  after  stating  the  facts  as 
above  set  out,  Wid;  The  question  raised  by  the  case  is 
what  ia  tlie  amount  of  stamp  do^  to  wliich  the 
indeotuie  of  the  27th  of  December,  1897.  la  aobjeot 

The  indenture  is  taxable  under  the  head  "  Conveyance 
or  transfer  on  sale  "  contained  in  the  »chedule  to  the 
Stamp  Act,  IHDl.  Tl  i  iiuty  ii-  an  ad  valorem  duty  on 
the  iitiioiint  or  value  of  the  cou^ideratioa  for  the  tale. 
It  ia  quite  clear  that  the  vi  cni»rem  dntyiipayaUe  in 
respeat  of  the  earn  of  £503,  the  oonsideration-money 
expressed  in  the  indeoture.  But  the  oommiisifloen 
contend  that  the  nd  valorem  ikuij  ia  also  chargeable  in 
respect  of  the  yearly  rtut  payable  for  thebonse«  7  and 
S,  Howden-hill-ternwK-,  because  t'n  y  '■ny  tli^t  rut 
to  be  regarded  as  pait  of  the  couiiideratiou  for  the 
cnnveyaooe.  This  contention  is  founded  upon  the 
57th  soction  of  the  Stamp  Act.  1891,  which  is  in  these 
terms:  "Where  miy  property  is  conveyed  to  any 
person  in  consideration,  wholly  or  in  part»  ol  any  debt 
dae  to  bim  or  subject,  either  certainly  or  oontingently, 
to  the  payment  or  transfer  of  any  money  or  stock 
whether  being  or  o<m»titiiting  a  cliarge  or  incumbrauco 
uji  ju  the  prope  rty  or  not,  the  debt,  money,  or  stock  ia 
to  bti  deemed  the  whole  or  part,  as  liie  ca«e  may  be,  of 
the  consideration  in  respect  whereof  the  conveyance  is 
oharmaUe  with  ad  valorem  duty."  The  particular 
worn  rdbd  npon  are  theae:  **Wiiere  property  ia 
ccnveyod  to  any  person  Bubjoct  to  the  payment  of  any 
money,  the  money  is  to  be  deemed  part  of  the  oon- 
sideration  in  ro8pect  ^diereof  th*  OOttTefanMiadhatga* 
able  with  ad  vulurtm  duty." 

It  it  said  that  the  ^igument  to  P.  Swayne  of 
the  houses  7  and  8.  Bow<Mn-hiU-temoe,  waa  aubjeot 
to  the  payment  by  her  of  the  rent  of  £2  1 1s.,  and  that 
therefore  Hip  terms  of  the  section  abave  referred 
to  the  £'2  i  Ih.  la  to  be  deemed  jtart  of  the  considura- 
tion.  Tlie  commissioners  did  not  insist  upon  treating 
the  payment  of  the  rent  of  ±'2  Us.  payable  in  respect 
of  the  hooaM  9  and  10.  Bowden-hill-terraoe  in  tba 
aama  way.  beoanie  we  are  told  that  in  oaaea  when 
there  haa  been  no  appoftiooment  of  tiM  rent  leeerred 
by  the  original  lease,  and  the  lease  of  the  whole  of  the 
deaiined  ]iremiseH  has  been  assigned  subject  to  the 
payment  of  the  rent  reserved  by  the  original  lease,  it 
has  uevur  beeu  thu  practice  of  the  commi««tooers  to 
treat  the  rent  reserved  as  forming  any  part  of  the 
ooosideration  for  the  asaignment.  With  the  practioa 
wbidh  the  oommimionera  think  right  to  purane  it 
seems  to  me  we  have  nothing  to  do — they  may  have 
good  reasons  for  enforcing  the  duty  in  oue  case  and 
not  in  ancther — but  I  am  sati.'tied  thfit,  as  fjir  as  the 
couiitruutiou  uf  the  statute  is  uoucerued,  no  distinctiou 
whatever  can  be  drawn  between  a  case  iu  which  the 
rent  reserved  on  an  ataigoment  of  a  leaee  ia  the  rent 
reserved  by  the  originanease  or  ia  a  part  only  of  that 
rent. 

If  the  commiseionera  have  the  right  to  require  the 

sum  of  £'1  lis.  to  be  treated  a<»  j>iirt  of  ttie  cou- 
sidemtiiiu  as  r^-gards  the  a«^iglunent  of  the  lease  of 
housi'A  7  and  H,  Bowden-hill-torrace,  they  have  tho 
same  right  with  regard  to  the  £2  Ua.  ^a^able  in 
respect  of  houses  9  and  10.  Baft  in  ny  opinion  tliiy 
faaTO no Mekii^t in elthw caM,  Tbaqwationf 
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npon  the  meaning  of  the  words  "  subject  to  thn  pay- 
ment of  any  money."  Of  oourae  where  Leasehold 
property  is  assigned  it  is  i-ominonly  a*>«gnr'il  stilijf^t 
to  the  payment  of  rent,  because  the  payment  of  rent 
il  aa  obligation  otdiiuailr  iuoident  to  leasehold 
property.  Bat  whin  m  come  to  look  at  the  pceoed- 
ing  woraain  the  iection— **  ecn?eyed  to  snypenon 
in  conajderation  -wliolly  or  in  part  of  imy  debt  due  to 
him" — which  govern  thfi  words  "  or  giibji-ct  to  tlie 
piiymeut  of  auy  money, "  it  seoma  to  mo  that  it  is 
reasonaUti  to  construe  the  section  as  pointing  to  a 
liability  to  pay  money  arising  in  aoae  way  other  than 
as  incident  to  and  inasparikbly  oonaeoted  with  the 
property  conveyed.  Whefe  a  leaae  for  yean  enbject 
to  the  jiajTiiont  of  an  annual  rent  i<t  conveyed  or 
HHsigned  the  verj'  property  coiiveye<l  is  iu  its  nature 
a  (jimlifio.!  property,  and  tlie  liability  to  p»y  rent 
arises  oat  of  the  nature  of  the  estate  conveyed.  The 
liabiUty  to  paj  k  not  in  tiie  nature  of  a  charge 
or  ioonmbraooe  on  the  fwoperty,  it  doea  not  even 
ariee  out  of  any  independent  stipulation  that  the 
money  shall  be  paid,  it  is  inherent  in  the  nature 
of  the  property,  and  can  never  be  extinguished  so 
1  ri«;  US  the  character  of  the  profxjrty  remains.  The 
history  of  the  legislation  on  tho  subject,  I  think, 
coniirnis  the  view  that  I  have  expressed.  It  is  related 
in  the  jad|(mwata  deliveted  by  the  Lord  President  and 
the  oth«r  jodgea  of  the  Oourt  of  Seeiion  in  the  oaae  of 
the  Olaagou)  Bunk,  8  Ct.  Sess.  Cas..  4th  series,  p.  :iS9 
Where  property  is  incumbered  and  is  sold  subject  to  the 
iucumbrant  p,  or  even  subject  to  a  b^iud  or  condition 
that  oertain  money  shall  be  paid  in  future,  then  upon 
payment  off  of  the  incumbrance  or  upon  payment 
of  the  money  stipulated  to  be  paid  in  fatore  the 
purchaser  obtains  an  estate  discharged  from  tbe 
inoombrance  or  bond  or  oondition,  and  the  money  ao 
paid  in  discharge  of  the  ioonmbraooe  or  bond  or  con- 
dition is  puid  indirectly  as  part  of  the  purchase- 
money  of  the  e8t»t<>,  and  therefore  it  ia  right  that  tbu 
sums  of  money.  uj>on  the  payment  of  which  the  ptir- 
ohaaer  i>  able  to  obtain  an  umucumbeted  eitate  should 
bo  takm  mto  oonsideration  as  fofndqg  part  of  the 
pniehaM-moMy,  and  be  added  to  tbo  aaMKint  paid  by 
the  pordhaaer  as  the  prioe  of  the  inoombered  estate  or 
aa  the  price  of  tho  estato  sold  burthened  with  the  con- 
dition of  the  payuiout  of  money  in  fnture.  It  was  to 
meet  eases  of  this  kind  that  vurious  provisions  have 
been  madu  by  the  Legislature,  the  last  of  which 
il  oantaioed  in  the  section  now  under  oonndora- 
tioD.  Ho  doubt  the  words  in  the  seotiou  are  very 
wide,  bat  I  think  tbey  cannot  properly  be  applied 
ta  mean  tuore  than  this,  to  use  the  language  of 
Martin,  B.,  in  the  cise  of  Mi^rtiinurf  v.  ConirnU- 
sionera  of  Jnhmd  Ih,-rn(f,  1>  H.      C.  "The  ad 

valorem  duty  shall  be  paid  on  the  t  iitire  considera- 
tion which,  oithfer  directly  or  indirectly,  repmints  the 
valno  of  the  free  and  nninoombored  corpus  of  the 
labjeet-matter  of  the  aale.**  Where  as  in  tms  ease  the 
liability  to  j)!iy  is  an  incident  of  tho  corpus  of  the 
suljject  of  the  sale,  and  inseparable  from  it,  and  from 
which  the  corpus  never  can  be  freeil,  it  seenis  to  me 
that  it  would  be  giving  too  comprehensive  a  nteaning 
to  the  words  of  the  Legiskture  to  hold  that  tbe  rent 
to  which  the  oorpoi  ii  subject  should  be  tieated  aa  if 
it  were  an  incumbraoce,  or  were  in  any  sense  to  be 
r«>garded  directly  or  indirectly  as  purchase-money. 
In  the  present  case  tbe  lease  of  the  Kith  of  October, 
181*3,  contains  various  covenants  by  Mills — among 
oth<>rs,  covenante  to  repair,  to  keep  tbe  premises 
insur*'!,  and  to  execute  all  works  that  may  be  necessary 
in  order  to  proome  oertain  footways  or  ro«dw»;|ra  being 
taken  over  by  the  looal  aafhority  of  the  diitnot,  and 
the  indenture  of  assignment  of  tbe  27th  of  Oeoember, 
1897,  makes  ever  the  lesse  to  A.  P.  Swayne,  subject 
tothoohwwDooandpwionMaoion  iMcpwfeof  tho 


above  covenants.  Tn  a  sense,  therefore,  the  property 
is  eonveyetl  to  A.  V.  Swayne.  subject  to  tbe  payment 
of  all  the  moneys  that  may  reipiire  to  exj-^^nded  by 
virtue  of  ihttm  oovenants,  and  yet  I  think  it  would  be 
obviously  unreasonable  to  hold  that  such  sums  should 
be  trea^  a«  fbcninfE  part  of  the  oonsidsrstiatt  for 
tbo  pniebaoB.  It  was  said  in  argnrneot  by  oonmal  for 
the  Crown  that  cases  might  arise  iti  which  an  as^istii- 
ment  or  tniuRfer  of  a  lease  might  b«  m;ide  on  ternn 
imposing  a  hijjher  yearly'  rent  than  the  rent  re«erve<i  by 
tbe  origioal  lease,  and  m  oonsideration  of  such  bigber 
rent  tbe  purchase-money  payable  on  tho  assi^ment 
or  traiiif er  might  be  ndneed,  and  in  snoh  •  oase  if 
the  ad  vnhrrm  fluty  were  ohaiisid  on  the  porohase- 
money  alone  without  reference  to  the  increased  rent. 
I)art  of  what  refdly  formed  the  consideration  for  the 
traiir^fLr  woidd  escape  tho  duty.  On  that  I  may 
make  two  observations.  First,  the  circumst»noe« 
suggested  do  not  arise  in  tbe  present  oaae.  It  is  an 
admitted  laot  in  the  oaae  that  tho  throe  hoaaas6.  7, 
and  8  oonprised  in  tiie  original  leoM  of  tho  1601  of 
October,  1893,  are  of  c^rjual  value,  and  the  rent 
reserved  by  the  indenture  of  assignment  of  the  27th 
of  Decomlier,  ls;tT,  for  the  two  hovs^i  7  lud  S  is 
exsctly  two-tbirds  of  the  rent  rtuerved  in  respect  of 
the  three  bousee  comprised  in  the  original  lease. 
There  is,  thenfore,  in  this  one  no  room  for  the 
suggealfam  tiiat  tho  rent  rcserred  by  the  indenton  of 
assignment  has  been  in  any  way  manipulated  so  as  to 
reduce  or  in  any  way  affect  the  purohaie-money  of 
upon  which  the  ad  vilorem  dnty  Ls  payable, 
."^eciinlly,  thi  words  of  the  o7th  s«)ctiou  are  not 
directed  tn  meet  such  a  cue  aa  is  saggeeted.  Tbe 
words  of  the  section,  if  they  H>!Pl7  <¥P^7  ^  *^ 

oaiM  whsre  property  is  conveyod  mbjoot  to  the  pay* 
nunt  of  money  whether  the  payment  bears  any 
relation  to  the  oonrideration  for  tbe  purchase  or  not, 
and  for  the  reasons  I  have  given  I  think  it  is 
rtjtttfuuable  to  ascribti  tu  the  words  so  wide  a  ineiiauii^' 
as  to  include  such  a  case  as  that  now  under  considem- 
tion.  If  a  case  were  established  where  it  was  dear 
that  on  an  assignment  of  a  lease  the  rent  reeerved 
by  tho  assignment  had  been  inotoasod  above  the 
rent  reserved  by  the  original  lease  in  order  that 
the  ptirchsse-money  payable  on  the  assignment 
might  be  rt'duce'l,  whether  it  might  not  his  p  >!(Hi- 
ble  in  some  way  to  take  int')  consideration  th« 
whole  circumstances  in  order  to  ascertain  tbe  re.il 
amount  or  value  of  the  actual  coutiideratiou,  paid 
direetly  or  indireotly,  on  tho  simple  wocdi  oontaioed 
in  the  sehedule  to  the  Act,  without  refersnoe  in  any 
way  to  the  wonls  of  sectinn  .*7,  T  give  no  opinion, 
because  in  the  present  case  the  question  does  not 
arise.  All  that  we  de^hie  here  is  that  the  wordsof 
the  57th  section  do  not  meet  the  present  case. 

WiLLB,  J.— I  entirely  agree  with  the  judgment  of 
my  brotnor  Brooe.  mid  I  wiU  not  repeat  the  argu- 
ments nsed  by  bim.  The  real  question  is — what  is 
the  meaning  of  the  word  "property "in  section  57 
of  the  Stump  Act,  1891  In  the  case  of  land  subject 
to  a  uortgAge,  tbe  word  has  been  held  to  mean  the 
physical  property  considered  as  unincumbered.  I  do 
notproposa  to  deal  with  the  siibject  hiatorioaUy  so 
aa  to  show  how  that  deobion  came  to  bo  giwm ;  I  do 
not  in  any  way  dissent  from  the  WlOnablanill  of 
that  view;  but  tbe  case  of  leaMholdi  is  totsfly 
'iillereiit.  I  would  observe  that  the  constmction  of 
the^e  taxing  Acts  is  not  an  exact  science  ;  it  is  rather 
a  practical  art;  and  the  queatioua  which  arise  under 
these  sections  of  the  Btamp  Act,  1691,  cannot  be 
settled  as  if  tbey  were  simple  questions  to  be 
determined  logioally  by  reference  to  the  prinoipies  of 
common  law.  Leasehold  property  il  n  «1mi  of 
pTOperty  well  known  to  the  law.  In  ntnooaaoi  out 
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of  tan— or,  I  mif;bt  say,  in  ninety-nine  oat  of  ft 
haodred — it  is  burdetiecl  with  a  liability  t■^  j-^y  rent ; 
in  the  ordinary  case  of  a  lease  of  house  property  it  m 
bunleiifd  with  a  rack  reut,  and  it  has  never  occurred 
to  anyoud  detUiug  with  the  aabjeot  to  suppose  th»t 
upon  an  assignment  of  suob  a  lease  the  Imzani  of  th« 
ztdk-i«Dt  vt  unmtA  hf  (b*  patohiwer  m  part  of  tbe 
oonadflialioii  for  tlw  pimdiuo.  The  oommissiOTerB 
bare  not  hithorio  acted  on  »ucb  a  view.    As  I  pointed 
out  in  the  oourae  of  tbe  arpamieut,  if  the  contention 
of  tlie  Crown  is  corrtM  t    die   commissiouors  have 
always  been  wrone  in  their  method  of  asiessiog  the 
itflimr  duty  payable  on  an  assignment  of  leaseholds ; 
Omv  oiidit»  la  an  ommn,  to  luiff*  teettad  the 
wjimJiaw        of  1ii«i«at  MiNut  of  Che  pnroluwe- 
money.    It  waa  saii!  by  Mr.  Danclcwerts  that  the 
commissioners   could  so   treat   it  or  not,  as  they 
jdeasftd.      I   utt<'rly  dinaont   from   that    view.  If 
the  oontemtiou   were  right  I  think  it  would  b« 
their  duty  in  all  cases  to  consider  the  capitalized 
taut  ill  awMshig  tbe  duty.     The  aominusunurs 
eaanot  •zcfraiae  •  dispensing  power  and  say  what 
[tart  of  a  taxing  Act  is  reasonulile,  and  (■nforc*?  that 
part  and  reject  the  other  |iart«.    But  in  this  case  a 
mere  siiit<;itnent  of  the  result  of  the  c.MitHiitiuii  t>f  the 
Crown  is  almost  sufiicient  to  warrant  its  rejection. 
What  WM  tho  tobject  of  the  assessment  in  this  case  ? 
What  waa  loli  «M  leaMbolid  pnnMcty->tfa»t  ia  to  say. 
property  not  uabatttfllMd,  iMlt  •abjoot  to  s  lisUIity  to 
l*f  distrained  apon  for  an  annual  sum  of  £"  IGs.  (5d. 
TL«  vendor  could  not  conv(>y  any  part  of  thejiroperty 
otherwise  than  auhject  to  this  Ijurili  ii,  iiii  i  it  could 
make  no  difference  whether  it  was  expressed  to  be 
oooveyed  so  subject  or  not.   The  ▼endor  affected  to 
flOttmj  it  Biibjaoi  to  an  annnal  payment  of  £2  lis. 
obIj;  bat  tm  onljeAoi  of  fbat^  ooupled  with  his 
express  covenant,  was  to  give  the  purohaser  an 
indemnity  as  to  the  balance  of  £1  5a.  6a,  per  annum, 
and  that  indemnity  was  a  part  of  what  was  being  sold, 
so  that  the  purchase- nuMiey  of  £503  paid  for  the 
property  was  not  mad*  lait  on  aooounk  o(  tbat 
indemnity,  but  more. 

Judgment  far  the  appelktnt. 

Solidtors  for  the  appellant,  Bridgitum  tfe  WilUockt, 
for  BakoTt  fFo«i,  itetf^  4s  WMtieuabe,  NowtOD 
Abbot. 

Solicitor  for  fba  mpandant,  ITta  BalMkir  «/  IiUmd 


Aug.  8,  1898. 


Q.  B.  Div.  1 
{Lord  BmseU  of  KiUowen.  C.J.)  f 

JOVn  ft  Oo.  V.  SOUXXABD.  (a.) 

JtSssfar  and  Berrant — Servant  hired  from  another  person 
— Liability  far  the  negligence  of  hired  tervant. 

The  defendant  kept  his  carriage  and  horses  at  a  livery 
ftnh/'',  and  l-irfl  a  man  from  (Ik  krff>ir  nf  (hf  liirn/ 
ttabie  to  drive  them ;  the  driver  bring  selected  by  the 
ieeeper  of  the  livery  stable.  One  day,  wheti  the  defendant 
wa»  out  driving,  owing  to  the  iieglig»nc$  o/  tka  driver 
th*  horm  bolted,  and  ran  into  otM  did  damage  to  the 
plamttff*  ekop.  The  drieer  foot  one  who  had  driven 
the  defendant  continuously  for  some  time,  and  he  wore 
thr  <]'-fr'iiilaii(^s  li'ftri/,  bid  he  had  otdy  ilrireii  thf  horse 
lit  the  ilmfts  at  tlie  time  of  the  accident  some  two  or 
three  timet. 

Held,  that  there  was  evidence  on  which  a  Jura  could 
pud  that  the  driver  was  the  servant  o/tht  dtftlldcalU  so 
that  tha  drfendant  wa$  titMe/ar  hit  ntgl^feniet, 

{a.)  ItopoitodbrC.  G.  Wilbrabah,  Baq.,B«iii«tflr- 

at- Law. 


ActioDt 

On  the  22ad  of  June,  1897,  the  defendant's  brougham 
aud  horse,  driven  by  a  man  named  Loveday,  ran  into 
the  shop  of  the  pilaiutiff,  who  was  a  jeweller  carrying 
on  business  as  Jones  &  Co.,  and  injured  the  shop  and 
the  stock-in-trade.  Tbo  jdaiiitiff  tbiiEMpoii  brmigbi 
this  uction  tat  damiMit  npon  tito  jgnmA  of  tiio 
npgligenoe  of  fb»  d^ndaoc  or  bh  onver.  At  tbo 
triiil  TliH  defence  waa  set  up  that  the  defendant  was 
not  iiaijle  inasmuch  as  the  driver  was  not  his  servant, 
having  been  hir(id  by  him  froTu  ii  livery  stable  keeper. 
The  jury  found  a  verdic  t  for  tbe  plautiff  for  £'4iQ, 
and  the  qaeation  of  Uability  was  reserred. 

The  facts  appear  in  tho  judgment. 

Hammond  Chambers,  Q.V.  (Woodin  with  him),  for 
the  plaintiff. — The  test  is  the  ownership,  or,  rather,  the 
legal  powinrion  of  the  bovee.  If  the  defendant  ia  in 
legal  powBswon  of  tbe  bone  tbe  authorities  sbo* 


that  the  driver  is  his  servant:  Lnn'jhfr  v.  l'>'inter, 
h  B.  C.  547;  llrady  v.  OH.-.  1  Mao.  i"^  R.>b.  4S>4 ; 
luiii'il' .<im  V.  jViirmv,  8  A.  ft  E.  109;  and  Qintrman 
V.  Burnttt,  6  M.  rS  W.  499.  The  rule  of  law  is  that 
where  a  man  is  in  poMMriOD  of  property  he  has  to 
take  oera  ti»t  it  is  to  meiMfiid  m  not  to  omm  iajwy 
to  olber  peraom.  The  defeodMit  wee  m  poeMMioB  of 
the  horse,  and  waa  consequently  lialile  to  see  that  it 
waa  so  managed  by  the  person  who  drove  it  a«  not  to 
cause  damage  to  other  persons.  If  a  servant  is  lent 
by  one  person  to  another  for  a  particular  employment 
he  is  for  the  time  being  the  servant  of  tbe  person  to 
whom  he  as  lent :  Sourke  ▼.  White  Mm  OMieru  Co,* 
2S  W.  B.  S6S,  S  0.  P.  D.  206;  Donovan  v.  Limm,  41 
W.  E.  435,  [1893]  1  Q.  E,  R2t).  Tlie  facts  show  that 
iu  the  present  case  tbe  driver  was  under  the  direction 
aiid«0iktMlof  tboT 


Wm,  Q.C.  (J.  WaUon  Moyses  an^  E.  E.  nnvxphrtys 
with  him),  for  the  defendant. — Tho  def«<>ndant  not 
having  selected  the  driver  is  not  resjionaible  for  bis 
negligence.  The  driver  was  selected  by  the  proprietor 
of  tbe  livery  staUfli,  wbo  it  1b«r»fore  the  person 
liable.  £Loid  BuasBLL  OP  Kxuo«sir»  0. J.— Oenoot 
a  selection  and  approval  be  impUed  horn,  bit  eon- 
tinuing  to  employ  the  saaM  mutf]  There  was  an 
absence  of  disapproval. 

Oar,  adv.  wttt. 

Lord  Rr  te:  T,  OF  Bjllowe.v,  C..T.— Although  this 
is  only  a  running-down  cm*3  the  decision  in  it  has 
caused  me  oonsidisrable  trouble  and  anxiety,  and  I 
think  it  is  desirable  that  it  should  nltiinat^v  go  to 
receive  the  opinion  of  tbe  Court  of  Api>eal.  Tbe 
facts  are  these.  Theplaintiff  is  a  jeweller,  and  carries 
on  buirin««9  at  368,  Hollo  way-road.  On  Jubilee  day 
a  broigli'uii.  in  which  was  being  driven  ahorse,  ran 
into  hiH  j^Lup  and  caused  damage  to  the  window  and 
its  contents.  The  plaintiff  thereupon  cast  about  to 
discover  whether  he  had  any  rcinedvi  and  against 
wbom.  He  himself  was  certainly  blameleia.  He 
diaooven  tint.  Inside  the  brougham  at  tbe  time  of 
the  aoddent  was  tho  defendant  and  a  lady  friend. 
Tho  brougham  belonged  to  the  def<'ndant.  The  liurse 
btslonged  to  tho  defendant,  and  the  hame^  bolouged 
to  the  defendant.  The  man  on  the  Vox  had  on  boots, 
breeches,  waistcoat,  coat,  and  hat — all  of  them  supplied 
to  him  the  defendant.  But  the  person  enveloped 
in  theee  ganaente  bad  been  supplied  to  the  defendant 
by  a  man  wHb  whom  the  defendant  placed  his  horses 
at  livery. 

Au  action  is  brought  against  the  defendant,  and  he 
says  in  answer  to  it :  "I  urn  not  reisponsible  tMr  the 
damage  done  by  this  a:un's  negiigeuco  because  he 
did  not  represent  me.  He  was  not  my  servant,  but 
the  servant  of  another.  In  bie  efltiiffn  tbe  plaintiff 
alleges  generally  tlut  til*  oeoamnee  WM  OMieed  b^ 
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the  negligence  of  those  who  were  responsible  for  the 
brongham,  lutM.  fto. 

He  gave  partionlars  of  tho  negligence  which  lie 
alleged,  and  it  is  necessary  to  Eoe  what  these  par- 
ticulars are. 

They  are  as  follows :  That  the  horse  being  a  harJ- 
monthed  horse,  and  a  puller,  as  the  defendant  and  his 
■Vfant  onp^ht  (o  ham  known  by  inspection  of  his 
mouth,  which  ihowed  nnmistakeable  signs  of  hardness 
caused  by  pulling;  that  the  curb  chain  wm  not 
■uf&dently  tightened ;  that  thar«  was  no  brake  on  the 
carriage;  and  that  the  horse  had  recently  been 
bcooip^t  tcom  the  ooantry,  was  annsed  to  Ldiidon 
ttrMti,  and  ought  not  to  ham  haaa  drivon  in  LmdoD 
on  Ruch  a  day  as  Jubilee  ^aj. 

The  only  question  left  to  the  jury  was  the  qneetion 
of  negUg^ce,  and  they  found  u  vordiet  for  the 
plaintiff.  The  other  queation.  as  to  who  was 
napoadUe  for  Loveday's  negligence,  was  left  to  me, 
and  it  was  agreed  that  I  should  draw  such  inferenci^ 
of  f*ct  as  a  jury  could  draw,  so  far  as  it  whs  necessary 
to  dij  S'j. 

I  hare  already  said  that  the  defendant  owned 
Mtriages  and  horses,  but,  not  having  a  stable  of  his 
own,  liTeried  them  with  a  tenant  of  his  named 
WaUier.  The  defsndant  is  a  publican,  and  Walker's 
stabli'S  adjoin  on«!  of  the  defendant's  pnblifi-housej(. 
The  arraugeuttiut  with  regard  to  the  dof<>nlaat'« 
carriages  and  horses  began  on  the  3rd  of  January, 
1697.  Oo  the  10th  of  May,  Loveday  began  to 
diira  for  defsodaiit.  and  Im  iiontraa«d  to 
drivi  for  him  until  the  day  of  the  accident. 
Ijoveday  was  not  seletted  by  the  defendant,  but  the 
proper  inference  for  tue  to  draw  from  the  ticts  is  that 
the  defendant  totd  Walker  that  he  required  a  man  to 
drive  and  that  Walker  accordingly  floot  Iioveday.  It 
must  be  taken  that  originally  there  was  no  choice  by 
the  defendant  of  Loveday.  Still,  it  is  not  unim- 
portant to  observe  that  there  is  evidence  th;it  the 
defendant  showed  satisfaction  with,  and  approval  of, 
liOveday ;  and  though  there  was  no  poww  in  the 
dafandant  to  diimin  Lofadny*  he  had  power^  ne?«r- 
ihalflH,  to  say  to  Walker,  '*  Ton  mntt  not  send  me 
this  man  any  ni  r »,"  and  he  could  say  to  Loveday, 
"  I  diamisg  yuui  imm  tho  occupation  of  driving  uiy 
carriage."    fie  did  not,  however,  do  so. 

Between  the  24th  of  May  and  the  31st  of  May  the 
defendant  ofdered  that  Loveday  shonld  he  supplied, 
at  his  own  cost,  with  a  suit  of  clothes.  Oue  other 
date  is  material.  The  horse  was  brouf^ht  to  London 
from  tho  country  on  the  14th  of  June,  and  was  driven 
by  Loveday  foe  the  first  time  on  the  16th  of  June, 
Between  tnsn  and  the  22ad  of  June  the  horse  was 
drifen  eome  two  or  three  timee  only  by  Loveday.  So 
far  as  I  know  tiisse  are  ell  the  material  facts. 

The  question  is  whether  there  was  evii^ence  upon 
which  the  jury  could  find  that  Loveday  was  the 
servant  of  the  defendant.  It  is  impossible  for  me  to 
•ay  that  thece  was  not  evidaooe  to  leave  to  the  jory* 
The  questioa  fbr  me  to'  decide  now  is  whether,  in  the 
circumstancos  of  the  case,  I  ought  to  siy  that  the 
defendant  is  to  be  relieved  from  r©3pon<tibility  for  the 
negligence  of  Loveday  while  drivintj  him.  It  is  clear 
from  the  authorities  that,  notwithstanding  the  Scrip- 
tures, a  man  may  be  in  the  position  of  serving  two 
masters  at  a  time.  While  in  the  general  employment 
of  Walker  it  was  still  possible  for  Loveday  to  be  in 
the  p  ir'i  ular  employment  of  the  defendant,  and  to 
be  the  servant  of  the  defendant  in  relation  to  the 
particular  matter  of  driving  the  defeodaut's  carriage. 

I  think  it  is  dssiiaUe  that  I  should  draw  attention 
to  the  leading  aathoritiee  npon  the  subject,  because, 
if  it  were  not  for  those  authoriti-  s,  I  should  not  have 
f^t  the  perplexity  that  1  have  felt.  No  one  of  tbme 
is  pBogisdj  on  att-foqct  viOi  Hbk  out,  la  no 


one  of  them  does  there  exist  the  conjunction  of  incu 
presented  by  it — namely,  the  ownership  by  the  defen- 
dant of  the  carriage,  horse,  and  the  harness,  the  fact 
that  the  livery  was  supplied  by  the  defendant,  and 
the  fact  that  th>'  horse  that  waa  bein^'  driv.'n  wa.^  out 
to  which  the  driver  wa-s  not  accustomed.  Kardoet 
there  conm  ado  the  consideration  the  fact  that  amon? 
the  aote  of  ntt^igenoe  allied  was  the  modein  whka 
the  horse  wee  nlmd  taUng  into  aooonnt  the  haidoea 
of  its  mouth,  &c. 

The  first  of  the  cases  I  have  referred  to  is  Laa^htr 
V.  Pointer,  which  was  the  subject  of  consideratioa  br 
the  whole  body  of  coounon  law  judges.  I  have  tried 
to  find  oat  how  the  judges  were  ui  fact  divided,  bol  I 
have  been  unable  to  do  so.  The  case  wis  on!? 
reported  in  the  King's  Bench,  and  the  judges  of  tk^X 
court  were  equally  divid-id.  The  headnote  of  the 
report  in  Barnwell  &  Cresawell  is  aa  follows :  "  Where 
the  owner  of  a  carriage  hired  of  a  stable  keeper  a  pair 
of  horses  to  draw  it  for  a  day,  and  the  owner  of  the 
horsee  provided  a  driver,  through  whose  n^lig«it 
driving  an  injury  v  .i  done  to  a  horse  belonging  to  » 
third  person  :  Hold,  by  Abbott,  C..T.,  anl  Littladale. 
J.,  that  the  owner  of  the  carriagv-  w;is  n  :,  Liable  to  be 

sued  for  such  injory.  Bay  ley  and  Hokoyd,  JJ.,  dim." 
In  that  case  all  the  defendant  owned  was  the  pa«i«t 

inert  carriage.  Abbott,  O.J.,  in  the  course  of 
judguieut  says  (p.  577) :  "  I  mu«t  own  that  I  cann  •( 
perceive  any  substanti-d  difference  between  hiring;  » 
pair  of  hotsee  to  draw  my  oarriage  about  I«ondoa  foe 
a  day,  and  hinoq;  them  to  draw  it  for  a  stage  on  ^ 
ro.-id  T  am  travelling,  the  driver  boiug  in  bith  caiM 
f  urni^ihed  by  tho  owuer  in  th(«  usual  way :  nor 
can  I  feel  any  substantial  difference  betwti^O 
hiring  the  horses  to  draw  my  own  carriage  on 
these  occasions  and  hiring  a  carriage  with 
them  of  their  owner."  With  that  obwrvalaoalaai 
inclined  to  agree.  At  p.  5S0  ha  says:  "I  hvn 
acknowledged  the  difficulty  of  drawing  a  linp  wi'h 
reference  to  time  or  distauue  ;  and  I  think  we  miut 
look  to  other  circumstances  in  order  to  sscmitsin  lbs 
obligation  of  the  hirer*  Length  of  tioie  naay  in  itadf 
he  a  oiroamstanoe  deserving  of  attention,  beesoM  it 
m^y  be  evidence  of  the  snbiequent  approbation  in? 
ooutiiiuauce,  if  nut  uf  the  urigiaal  oboloe,  of  iui 
coachman."  That  is  an  observation  pregnant  with 
good  sense.  But  it  does  not,  in  my  opinion,  gonra 
the  prseeot  case. 

liraffij  V.  f1ilf$,  1  if)!.  &  RoS.  4f)4  is  the  next 
case  to  which  I  refer.    It  wjis  d'iiu  led  by  a  judge  of 


remarkable 
eyes  that 


-L)rd  A' 


jiager. 


go.^d  souse- 
case  is  the  clearest  in  the  world. 
There  sterns  to  bs  uj  reason  for  any  habiUty 
in  Mr.  MKinlay  at  alL  Iliat  gentleman  hired  from 
the  defsndant,  who  was  a  carriage  jobber,  a  folly- 
equipped  carriage  and  four  horses  for  a  trip  to 
Windsor  and  bock.  On  the  way  back,  the  carnage, 
owing,  as  it  was  alh>ged,  to  the  negligence  of  Um 
postillions,  collided  with  the  plaintifiTs  gig.  In  tha 
aetion  brought  agmnst  the  oarriage  jobSer  it  vsi 
contended  tt.  it  t'-w  postillions  were  at  the  time  the 
servants  of  Air.  Al'Kinlay.  Lo.-d  Abinger  refuseil  to 
nonsuit  tho  plaintiff,  saying  tha'.  *'  It  had  alwriivj 
appeared  to  him  that  it  was  quite  impossible  to  lay 
down  any  rule  of  law  on  such  a  point.  No  satis- 
factory line  could  be  drawn  at  whidi,  as  a  matter  of 
law,  tlie  general  owner  of  a  carriage,  or  rather,  the 
general  employer  of  the  driver,  ceased  to  be  respon- 
sible and  tbe  temporary  hirer  became  so.  Each  ca^ 
of  this  class  most  wpend  npon  its  own  circumstanoM." 
Tfaetn  aj^ean  to  ma  to  be  gceat  good  sense  in  tboie 
observations,  and  it  was  in  view  of  i&em  that  ledna 
for  ]io«'er  to  draw  inferences. 

Now  comes  a  case  which  presents  to  my  mind 
diflieoUy,  ^MoniMM     Mtirmit,     Tho  " 
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iwo  old  IftdieB,  kf  j  t  h  c  itnfortable  carriage  of 
their  own  and  bad,  for  a  punod  of  tbr«e  yeara,  beeu 
n  the  habit  of  biriiig  hOMOt  ftod  a  ooaohman  from  a 
jofamatter.  Tb«  Mme  ooMdmaa  omm  eveiy  <lft7  to 
drivafli^m,  anil  thvf  paid  Uiii  •  miall  gntoity  fbr 
tach  drive?.  Thp  ladies  wished  bim  to  prespnt  a 
rej-pectablt-  Bp^pfHrance,  so  thfy  supplied  him  with  a 
w>«t  and  a  Imt.  Dc'iriuw  to  giHril  iifrf*'''i9t  bis  usitifj 
tyntti  g^rmpnts  elsewhere,  they  instniotod  bim  to 
I  t^Hnfre.  on  the  oeoamon  of  aioli  drive,  in  th«  ImII  of 
thfir  houflv.  On  one  of  these  oooasious  while  the  man 
»a«  in  the  hall  changing  his  ooat  and  bat,  tbe  hOTMS 
W.led  and  camo  into  collisiDii  with  tlie  plaintiff's 
cbaiaa.  One  woiiltl  have  thought  that  on  that 
(Nttticiilar  o4  canion  the  ladies  might  have  been  held 
m  Iw  mpr«Dsible»  but  a  vwdiot  having  been  found 
fnr  the  plHittliff,  the  Conrl  of  Exdiequer  wl  St  muAa 
'1(1  the  groui  il  that  »h^re  waa  not  even  evidence  to 
goto  the  jury  that  the  couchiu  >a  was  acUsg  as  the 
*ertant  cf  the  defeodnnts.  That  is  a  Btroog  authority 
'u  fatoor  of  the  defendant.  Yet  it  diffen  from  the 
prcMBt  eaae  in  two  leepeeto.  Firilly,  the  hoiw 
tf.it  -was  l>#-iug'  driven  in  tVi-"  present  case  was 
t;t-  Li^rhe  (if  the  defeudsiiiL ,  and,  secondly,  the 
borse  wjifl  one  which  had  only  r<-:  pntly  been 
i  .uired  by  bim  and  with  which,  coustquently, 
a.-  Jiivfr  supplied  by  the  livery  stable  keeper  bad 
hut  a  slight  acquaint  aooe.  Neither  of  thete  matters 
srp,  in  my  opinion,  immaterial.  Why  do  I  say  that 
fhf-  fact  of  the  horse  belonging  to  the  defendant  is 
materia]  'f  For  this  reason,  so  long  as  the  hirer  con- 
tracts for  tbe  snpply  to  him  of  a  complete 
fqaipafe  for  an  iioiv,  a  day,  or  a  week,  as 
the  eaae  may  be,  and  the  livery  etaUa  keeper, 
in  pTimiincr  of  that  contract,  supplies  him  with 
A  tdly- equipped  carriage,  including  bortea  aad 
a  man  to  drive  them,  the  hirer  has  no  kind  of  oontrol 
QWfT  tbe  driver,  except  in  one  particular,  he  can  iodi- 
cite  to  him  to  what  point  he  wiabes  to  go.  He  could 
not  ord^r  him  to  increafto  his  speed,  for  tbe  driver 
could  say,  "I  am  not  yonr  servant.  I  know  my 
master's  wishefi  .  tli  rt  ganl  to  the  Iiur  -h,  and  I  wiU 
drive  them  accordingly."  But  the  cuae  is  different 
where  tbe  horses  belong  to  the  hirer  of  tbe  driver. 
Tba  hiier  ooold  then  aay,  "  I  am  late;  drive  Um%t 
np  bill  and  down  hill,"  and  if  tfa«  driver  ieftued  to 
'i>-y,  he  could  nay  to  the  livcvy  ttafala  kee|Mrp  "I 

f^ill  uot  have  that  uiau  again." 

Again,  it  must  b«  taken  into  consideration  that  this 
boree  waa  only  rroenthr  bronght  from  Yorkshire,  and 
bad  not  bMU  diiven  by  Loveday  a  enffident  number 

of  times  t'->  « nable  him  to  know  the  peculiarities  of  ifa 
t*0>f«r  arj<i  the  [iroper  manner  of  hamcssit'g  it  and  of 
sdjiii^tiiig  tbe  reins  and  bit. 

All  these  are  elements  to  be  conaidered  in  deteruiiu- 
tBfr  tbe  relation  of  the  driver  to  the  defendant. 

eaies  remain  to  h<>  considered,  and  I  confess 
^t  I  cannot  altoi^ ether  reconcile  them  with 
»  tiie  of  those  already  cited.  The  tirst  is  Umirkf 
V.  I  ke  Whiu  Mom  I  'ullusry  Vu.  That  case  uiaktis  it 
lear  that  a  man  may  be  tbe  general  servant  of  one 
pemn  and  yet  at  the  Mme  tmie  be  the  servant  of 
aBOtber  person  for  some  partienlar  purpose.  Tbe 
'tt'feodanto  ^;iTi^  ^:'■  begun  sinVing  a  shaft  in  a  colliery, 
(or  which  purjKJat^  they  had  fixe<i  an  engine  near  the 
mouth  of  the  Hbaft,  agreed  with  W.  to  do  the  .sinking 
Ktici  excavating  st  a  certain  price  per  yard,  W.  to  iind 
all  labour,  the  defeodaola  to  ^^oyidm  and  plaoe  at  the 
disposal  of  W.  tbe  necessary  engino-powr-r  with  an 
»t)gin*er  to  work  tbe  engine  (who  waa  employed 
»El  paid  by  the  defendants),  the  engine  t  j  \>c 
uoder  the  control  of  W.  The  plaintiff,  a  lu&u. 
as  ployed  and  paid  by  W.,  while  working  at  the 
bottom  of  the  ehaft,  was  nBjnred  by  the  n^Ugenoe  of 
tbe  engineer.  Xt  VM  held  that,  taovgh  tm  engineer 


remained  the  general  servant  of  the  defendants,  yet, 
being  uuder  the  oontrol  aud  orders  of  W.  at  tbe  time 
of  tbe  accident,  be  was  acting  as  tbe  servant  of  W. 
and  not  of  the  defendant*,  who  were  therefore  not 
Ifable  fbr  his  neiKligeDee.  The  oaee  is  unqaestionahly 
at  varianofl  with  Quarmnn  v.  BurntU.  It  also  brings 
out  this,  that  the  important  element  in  determining 
whether  a  ninn  is  the  servant  of  the  one  p*-rson  or  of 
tbe  other  in  relation  to  a  particular  employment,  is 
not  whether  be  is  pciid  by  the  penOB  whose  servant 
he  is  said  to  be.  but  whether  he  wai  under  his  oontml 
in  tbe  conduct  of  the  business.  If  my  oaaohnian  falls 
ill  and  I  borrow  a  ei)acbniiiu  from  somebody  else,  and 
he  drives  my  brougham  w>  uHgligently  that  someone 
Ifiajnred,  who  is  respouaible  ?  The  coarbuian  is  not 
my  aervant  He  ban  only  b««n  lent  to  me  for  the  one 
or  two  ooeaeions.  ThA  qneetim  rests  on  the  principle 

of  representation,  'jui  fnr.'f  nfinn>  fadf  prr  hp.  It 
oanuot  be  said  that  luy  fhend  who  Iwds  me  the 
coachman  is  responsible.  No.  The  man  is  responsible 
who  bmrows  the  oachman,  under  whose  control'  he 
is  for  tbe  time  being,  and  who  gets  fhe  advantage  of 
his  services. 

In  Donovan  v.  l.ning  the  defendauta  contracted  to 
lend  to  a  firm,  who  were  engagcnl  ia  loading  a  ship  at 
their  wharf,  a  crane  with  a  man  in  charge  of  it.  The 
man  in  charge  of  the  crane  received  directions  from 
Arm  or  their  servants  as  to  tbe  worUng  of  the  oraoa, 
and  the  defendants  had  no  control  in  the  matter.  Tbe 
T)lainfiff,  who  was  tbe  servant  of  the  wharfingers  and 
was  employed  by  them  to  direct  tbe  working  of  the 
craae^  emtained  aa  injury  throngb  being  struck  by  it 
by  reason  of  the  negligenoe  of  tu  maa  ia  charge,  and 
swd  tibe  defnidattts  on  the  groond  that  the  negligenoe 
was  tbe  act  of  their  servant.  It  was  held  that  tbotifrh 
the  man  in  charge  of  the  crane  remaine<l  the  geueral 
servant  of  tbe  defendants,  yet,  as  they  bad  piirted  with 
tbe  power  of  controlling  him  with  regard  to  the  matter 
on  which  he  was  engaged,  tboy  wore  not  liable  for  his 
negligenoe  wbde  so  employed-  That  case  is  on  all- 
fours  with  Roiirke  v.  The  White  Mont  CoUierif  <'». 
Apply  tbe  principle  of  those  two  caws  to  the  facts  of 
the  present  CHse.  What  oontrol  bad  the  livery  stable 
keeper  over  I^i^eday  while  driving  tbe  di  fendant's 
horse.  None.  The  whole  oontrol  was  in  the  defendant, 
who  conld  have  ordered  bim  to  go  last  or  dow  as  he 
pleased,  or  tu  keep  the  horse  without  food  Or  otherwise 
manage  the  horse  as  he  indicated. 

It  is  time  that  a  comprehensive  principle  should  be 
laid  down  in  these  cases.  I  think  the  principle  to  be 
derived  from  the  eases  is  that  if  the  hirer  simply  applies 
to  the  livery  stable  keeper  to  drive  him  between  tvrn 
points  or  for  a  fixed  period,  and  tbe  latter  miiij>lie8  all 
other  necessaries  for  the  purpose,  the  hirer  is  in  no 
sense  reeponsible  for  any  negligence  on  tho  part  of  tbe 
driver.  But  where  the  hrougbam,  the  horse,  the  har- 
ness, aud  the  livery  are  the  property  of  tbe  person  who 
hires  the  driver,  especially  where  tbe  peculiarities  of 
the  horse  aren<>t  known  to  tl,'  'river,  who  b;is  not 
driven  him  previously,  and  where,  an  occtirs  in  this  case, 
the  driver  MS  driven  the  hirer  fur  a  constderable  tima 
in  snob  »  mamisr  as  to  lead  one  to  infer  an  approval 
by  tbe  former— looking  at  the  congregation  of  all 
these  oircumstati  t  s,  it  seems  to  me  that  if  the  question 
!  were  put  to  a  jury  whose  servant  waa  this  man,  they 
would  say  that  this  man  was  not  the  servantof  thelivery 
stable  keeper  bnt  of  the  person  who  hired  him.  In 
my  judgment,  iJMveforei,  the  defendaat  is  liable. 

Jndgmeni/ar  Ms  piafitl^. 

Solicitors  for  tbe  plaintiff,  John  11.  Mote  ifc  Son. 
Solitoiors  for  the  defendant,  P,  J.  Gordon  A  Son, 
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Ex  PA&TK  Mbbsiy  Docks  ako  Ha&soub  Boaed. 


COUST  OF  Apfeai. 


Feb.  IS. 


OTourt  of  ;^pp(al. 

From  Q.  B.  Div.  J 
(A.  L.  Smith  1111(1  Collins,  L.JJ.)  ) 

Ex  parte  MkksKV  DOCKS  A^'i>  liAUitOUU.  BOAKU.  («.) 

Fradict — IiOtrfkaier — StaMMtr—Ba^  tsiopped 
from  tttthg  up  jo*  tertU—A.  8,  (X,  wtkr  47. 

.4  bii'lte  who  t'»  estoppt^'I  from  ^■ttri,'!  itp  tht  jus  tortii 
may  mi  trVuhu  be  entUied  tu  reliej  by  xoay  of  inhr' 
fltadtr» 

Appeal  from  an  order  of  IUlIl«y»  JT.,  direoting  fjie 
iiiiil  uf  aa  iutorplettdur  utue. 

Certain  tobMOO,  which  had  been  imported  into 
JUy«ipool,  WM  tnmbonMd  witb  tbe  Mmey  Hooks 
•ad  Harbour  Boatd.  Tfao  imiwrtsr  executed  • 
transff^r  of  tbe  tobacco  to  the  Union  Crociit  Bank  to 
secure  tbe  repayment  of  an  advance,  aud  tiubse- 
qneutly,  aa  thv  Uuiuu  Credit  Bank  alleged,  in  fraud 
of  them,  he  exeoated  a  tnnsfer  of  tbe  seme  tobacco 
to  tbe  Nortb  and  Sonlb  Weles  Beak  to  seenre  repay- 
meiit  of  au  adviincc. 

TLiu  Mersty  Docks  and  Iliirbour  lioard  having  re- 
ceived notice  from  the  North  aiul  South  Wah-s  liaiik  of 
the  transfer  to  them,  wrote  to  them  a  Iett<>r,  call)^d  in 
tiieoase  the  letter  of  attorament,  in  which  it  whs  stated 
that  tbe  tobacco  in  qaeetioo,  stored  in  the  dock  ware- 
huusea,  was  now  beld  to  the  order  of  the  North 
and  South  Wales  Bank.  On  th.'  faith  of  this  letter 
the  North  and  Soalb  Walt^  Bank  made  au  advance 
to  tbe  importer. 

An  ecttoo  for  the  wrongful  detention  of  tbe  tobaooo 
bftving  been  brought  by  tb«  North  end  South  Wales 
Bank  Ngi*in«t  the  hartiour  hoinl,  and  it  >  laim  to  tbe 
tobacco  having  al»u  b<:oa  uiaiu  by  the  Union  Credit 
Bank,  tbe  harbour  board  interpleaded,  and  Ridley,  J., 
made  au  order  directing  tbe  trial  of  an  interpleader 
iaitte  betwBWt  tbe  two  banks.  The  order  rartbn* 
ordorrd  that  the  Union  Credit  Batik  and  the  North 
and  Sou'h  Wales  Bank  nhoiiM  nstriiint-d  irom 
coniniciiciii^  it  jiro^'ctUin^  any  jiroci-ij  iings  against 
the  Memwy  Douka  and  Harbour  Board  in  respect  of 
tbe  snbjeot-matter  of  the  interpleader  application,  ex- 
cept in  respect  of  special  damage,  if  any»  which  tbe 
North  and  Buuth  Wales  Bank  might  bare  sustained 
atid  be  eutith'd  to  n  ijnvor  ag  iin.-tthe  harbour  board 
tbroui^h  having  acted  on  tbe  letter  of  attornment. 

From  tbie  order  tbe  North  and  Sontb  Wales  Bank 
sppenled. 

Pitkford,  Q,C.,  aud  Maurtct  Uiii,  for  tbe  North  and 
Scmth  Wales  Bank.  —  The  barboor  boexd  bare 

fbtopp'd  th«  iiist-lves  by  tbe  letter  of  attornment  from 
(l.n.yni-r  the  title  of  the  North  and  South  Wales 
Bilk,  iiiil  111  iciusnig  to  flclivcr  u]i  thif  goods  tbcy 
ar*'  guilty  of  an  act  of  convf-riiion  :  //-  i.'li  riMtn  ik  Cv.  v. 
WiUinuu,  43  W.  E.  274,  [1805]  1  H.  B.  521.  Tbe 
action,  therefore^  oiM;bt  to  be  allowed  to  proceed, 
lielit-f  by  way  of  nterpleader  ought  not  to  be 
granted  to  a  person  who  i>*  t  stripped  trt  in  setting  up 
the  j"»  ttrtii.  The  qut8lit<u  ol  e&toppel  cannot  ho 
triea  in  an  issue  btftween  tbe  two  banks,  and  on  that 
grfund  also  tbe  interpleader  order  ought  to  bo  set 
aside :  B«ktr  t.  The  Banko/  Aualratatia,  5  W.  B.  2o3, 
1  0.  B.  N.  6.  515. 

C'  lrr-  r.  Q.C.,  and  Ltdut  OcuUt  for  the  Mersey  Docks 
anil  ilijibour  Board. — The  haibour  board  are  mere 
Btak»lii/ldtr8,  and  art-  mlitlL'd  to  tbe  protection  of 
intt'rpleuder.    Bvtu  if  they  are  estopped  from  setting 

(a.)  Ueported  by  1^.  0.  KooKsa,  B«q.»  Barrister>at- 

I«w. 


up  the       Urtii,  they  are  not  thert-by  debtrredboQi 
the    remody   of   intorpleader ;  AUenLuruugh  v. 
Katharine't  bi',!:  C>,.,  26  W.  R.  683,  3  C  P.  D. 
460:  BobimoH  t.  JtiikiiUt  38  W.  &.  360,  21  Q.B.D.  i 
275.  \ 

Pick/ord,  Q.C.,  in  reply. — The  mere  irrittww  of  k  ' 
contract  of  bailment  is  not  snffioient  to  seBdsdstntHw 
pleader.  The  priuciple  ott  wbioh  a  bailee  nsif  In 
allowed  to  set  up  ihejus  t*riii  is  explaiaed  in  BM'f 
v.  Bond,  13  W.  R.  561,  6  B.  &  8.  223.  But  whers 
there  ii  a  real  estoppel,  as  in  this  case,  the  bailee  cts- 
not  interplead.  In  ^^ffen&oroM^A  t.  St.  £ia(A«nWi 
JMk  Co,  and  in  Bobimon  t.  Jttutttu  there  was  n*  ml 
estoppel. 

A.  L.  SMrrn.  1^.1. —I  agree  with  Bidley,  J.,  is 
thinking  this  is  a  proper  case  for  interpleader.  Tkt 
praclicH  with  rt  ^'^'  '^  ■  ■  iTii  r]i>  a  !er  is  i  ow  govsnwd 
by  order  oT  of  the  Uules  ot  tho  Supreme  Court, 
liule  1  of  that  order  says  that  "  reUef  fay  wsy  d 
interpleader  may  be  granted  where  tbe  pomn  wkisg 
relief  (in  this  order  csHsd  tbe  appUoant;  a  mitr 
liability  for  any  debt,  money,  gooSs  or  chalteb,  f  " 
or  in  respect  of  which  be  is,  or  expects  to  be,  suei  t 
two  or  more  parties  (in  this  order  called  the  daiuit::'* 
making  adverse  olaims  thereto."   This  cass  dcsd/ 
comes  within  those  words.  The  only  fetten  on  tbi 
jurisdiction  to  make  an  interpleader  order  in  suck  » 
case  are  those  mentioned  in  rule  2  ;   th«  appUcsnt 
must  satisf}'  the  court  that  he  claims  no  intfTf  jt  is 
the  subject-matter  in  dispute,  that  he  is  not  coiiaiiiiig 
with  either  of  tbe  claimants,  and  that  he  is  wilUog 
dispose  of  tbe  subject-matter  as  the  court  may  dinet 
Beyond  ibis  there  is  no  limitation  on  the  powsrti) 
make  an  order,  if  the  court  thinkt  tit.    It  ib  sail  tSat 
the  harbour  board  are  ostoppe*!  by  their  letter  of 
attornment  to  the  North  and  South  Wales  Bank 
from  setting  up  tbe  jtu  tertii.   That  does  not  toedt 
the  jurisdiction.  Bot  it  is  said  that,  even  if  disnii 
jurisdiction  to  make  an  interpleader  order,  th--  court 
ought  not  to  make  it  by  reason  uf  this  etitjppe]  \oii:i. 
Assuming  that  thve  is  an  estoppel  in  this  c^. 
which  it  is  not  necessary  to  deiide,  I  think  that  tha 
fiifta  of  the  judges  in  Attenhorotigh  V.  St.  Kathan»f'» 
I>nk  Co.,  thoii^^h  there  was  in  fact  no  rstoppel  in  tkst 
case,  show  that  tbe  uiere  existence  of  an  ^toppel  M 
no  rt^a.'-oa  why  an  interpleader  order  ahoold  not  br 
granted. 

In  my  opinion  the  question  sm  to  the  title  to  tb« 
goods  in  dispute  should  be  fongfat  oat  between  the 
two  banks.   But  the  North  and  Soutii  Walss  Bssk 

uuglit  not  to  be  Hluit  out  from  tbe  chancn  of  H^htiag 
tbe  question  of  estopfM)!  between  the  uselves  aud  th? 
harbour  b.;>ard.  Aud  X  think  we  ought  to  rnlarg« 
tbe  order  SO  as  to  leave  it  open  to  tbeoi,  if  neossiary. 
to  bring  an  action  against  tbe  hsrbiar  board  ts 
recover  the  value  of  the  goods  and  damages.  T^- 
exemption  will,  therefore,  be  VHriwl  eo  aa  to  run  thu< 
I'xcej.t  any  clium  which  the  North  and  South  Wsl-'' 
Bank  may  have  by  reasoti  of  the  letter  of  attornmen* 

CuLLiNi«,  L.J.— I  am  of  tbe  same  opinion.  I  tlu'ik 
that  order  AT  gives  an  nafattROd  jurisdiction,  i 
that  it  is  competent  to  the  court  to  grant  the  relief  of 
interpleader  in  such  a  case  aa  this.  Is  there,  thM, 
any  reason  why  wo  should  not  exfrcise  our  jarislic- 
tioD  in  this  particular  case  If  it  were  not  fur  r^ceat 
authorities  I  should  be  disposed  to  field  to  the  argu- 
ment of  tbe  appellants  that,  where  a  poreon  is  dehamd 
from  setting  up  the  jit$  Ifrtii,  be  is  not  entitled  to 
interplead.  Tli  i'  v.  nld  swrn  tu  me  to  Ik^  a  re.i.«OiB- 
able  ground  on  A  iii  lj  the  court  might deviioe  to  alio* 
an  interpleader  <r  i>  r  But.  iooking  at  tbe  history  oi 
the  practioe  in  interpleads,  I  think  that  the  LegMlatars 
has  shown  an  intention  to  
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foniMrly  ezistad,  and  it  seems  to  me  that  in 
Adtititorough  8t,  Katharitui'M  Dock  Co  the  judges 
farfd  the  oont«ntion  which  is  now  pat  forward,  and 
nprf-s>!p<i  tlie  opinion  that,  even  wberi'  i',  i^erson  is 
(Stopped  from  setting  up  the  Jus  tertii,  relief  by  way 
oflntirplMidMr  amy  nTwiholoM  be  gtantad. 

Order  mrUd* 

ftilioiton  fur  titA  uipeUMBts,  T,  Cooptr  4k  Co,,  for 
Bffl,  Ditkiiuitn,  Dkkiittmif  A  HiU,  Uvwpool. 

Solicitor!  tor  th«  wipqndBnti,  Jfettwl/^es,  Aimfe,  Jb 
Vo.,  for  A,  T>  Squar^t  lirarpocl. 


Fruin  Chan.  Div.  \ 
^Liiulley.  M  li  ,  and  Kiffby  and  f 
raoghui  WilliMDi,  LJJ.)  ) 


Jan.  28. 


Lt  re  HABRiaOW  AMD  BOTTOUI.RY.  (a.) 

£t(tner—EqHHaU»  taxetition— Charge  on  load — Sever' 
•ion,  eah  n/—**A€tual  delivery  in  caMetrftoii 

Judgvunts  Act,  186J  (27  .fc  28  Ticf.  c.  112),  «.  1. 

JA«  dc/<iubui<«  in  a  probate  adion  having  hem  <oil« 
immi  in  eosfe,  M«  plaintiff  obtained  cm  (ml<r tike 

Probate  Dii  hiua  fdr  tJie  uppaintment  af  a  receiver  of  thr 
rrutt  and  prcjili  uf  rtal  estate  vested  in  rfinaiiiJer  in 
thf  litftufianUt.  On  an  applirutifn  in  tht  Chancery 
Din'iion  by  the  piaintiff  /or  a  charge  on  and  tale  o/ 
mth  rrmainder, 

Ilfld,  that  no  inch  rharge  or  tale  could  be  enforced,  at 
the  appoinimnil  of  a  rtcfirer  did  not  eontlilute  an 
"  'u('ih/  'i'  iifnj  III  tJ  locution  "  of  the  reiminder  within 
thr  meaning  of  section  I  of  the  JudffinenU  Act,  IHtH, 

Appeal  from  North,  3. 

HeorT  Gri  Bliii;:!  hy  his  will  dated  the  Ist  of  July, 
!S9j.  devised  and  iK  qiicathed  all  the  r^idue  of  bis 
f«tate  to  bis  wife  for  life  and  after  h«r  death  to 
&Hah  Harriaon  aafi  Barbara  BottomUgr  in 
»bw««,  and  appomtad  John  Woods  bit  ezoeutor.  The 
teaUtor  died  on  the  2Dii  of  July,  1S95. 

The  ezecator  brought  an  action  ag:ftinst  the  1<^atee8 
to  have  the  will  eetablisbed,  and  on  thi-  loth  of  July, 
1  S9>3,  a  declaration  was  made  that  the  will  had  been 
duly  proved  in  solemn  form.  JvigBUnl  WM  •ntond 
for  the  plaintiff  vrith  costs. 

On  the  14lh  of  Janoary,  1897,  an  order  was  niada 
on  xhe  defeudante  to  jiay  to  the  iiliiintif^  within  seven 
dajs  the  taxed  ooet«  of  tho  action,  amounting  to 
£122  3s.  7d.  Mrs.  Hurrisou  was  a  widow  with  no 
prnygitw  whatever.  Mrs.  Bottomley  waa  a  married 
woman  Baving  no  separate  estate,  her  hnaband  being 
a  gardener  iu  tlie  receipt  of  i'l  n  week  as  wages. 
The  only  jircjjeity  available  for  ttiepayijient  of  the 
o^ts  waa  the  reverfionary  interest  of  the  two  ladiee 
in  the  TPal  attate  denaed  by  the  testator  (worth  aboat 
£640)  tobjeok  to  fbe  life  interMt  of  Mi«.  Gieebam. 

On  the  aj' plication  of  Woods  on  the  12th  of 
April,  1897,  an  order  was  made  by  the  Probate 
Divition  appointing  a  receiver  to  receive  the  rents 
and  profits  of  the  testator's  real  estate  without 
prejooice  to  the  rightt  of  any  prior  incumbrancers. 
Tb«n  Woods  presented  a  petition  in  the  Chancery 
I>ivi«i<^n.  intitoled  in  the  matter  of  the  Act  1 
s'w  2  Vict.  c.  110,  the  Act  '27  it  28  Vict.  c.  11'.'. 
tbe  Act  44  &  45  Vict.  c.  -t  1 ,  and  in  the  matter  of 
Sarah  Harrison  and  Barbara  Bottomley,  asldne  that 
the  rerersionaiy  intinett  of  Mel  Hatmoa  and  Mis. 
Bottomley,  wtSA  bad  bton  ddivtnd  in  cqfa^aUe 
necntlont  be  sold,  and  tto  proowds  psid  to 

(a.)  Bepoited  by  W.  SuAi.LrRosB  QcfiautMD,  Esq., 
Bsrrister-at-{AW. 


the  petitioner  on  aoooont  of  what  was  due  to  bim 

under  his  judg-ment  of  thf»  10th  of  July,  1H9G. 

North,  J.,  dismissed  tho  petition,  with  coxts,  to  bo 
set  off  against  those  due  to  the  petitioner  by  the 
reapondents  under  the  order  of  the  14th  of  January, 
1897. 

John  Woods  appealed. 

If*.  //.  Stevrtuon,  for  tho  appellnnt. 

/'. ./.  f,  impar  t,  for  the  respondents. 

LiHDLBY,  M.B.— It  is  obnous  to  us  all  that, 
however  dedroos  we  may  be  to  do  what  the  appeHant 

asks  ns  to  do,  wo  have  no  power  ti  hr'l[)  him.  I  am 
rfither  sorry  that  tliat  should  be  the  case,  for  if  we 
coidd  do  this,  we  would.  The  diiheulty  arises  in  this 
way :  The  defendants  are  married  women  who  are 
entitled  to  legal  remainders  in  real  entate  duvisi'd  to 
them  by  the  testator,  and  Mr.  Woods,  the  appellant, 
has  obtained  a  judgment  against  them,  and  he  cannot 
get  his  money.  The  question  Is  whoth*  r  Ik  cm, 
whilst  the  defendants'  interests  are  reversionary, 
obtain  a  sale  of  their  estates.  He  has  obtained  from 
the  IPtobete  Otmrt  an  order  apiwiBlting  nreoeivar,  and 
I  am  nc^  now  gmng  to  qaesfcum  that  order.  I  astume 
for  the  moment  tha'.  it  is  anobjectionablf.  I  fake  it 
that  if  thesH  ladies  were  to  sell  or  atteiupt  to  s-'ll  thair 
reversions,  and  Mr.  Woods  were  to  know  of  that,  he 
could  st<^  it,  for  that  order  would  operate  surely  as 
an  injonraon  against  them  obtainin|t  the  money ;  so 
that  it  appears  that  the  order  is  l)y  no  means  worth- 
less, but  it  is  not  a  charge.  What  wo  are  asked  to 
say  is,  first,  that  under  the  order  for  payment  of  costs 
there  is  a  charge  ;  and,  secondly,  that  in  consequeuoe 
of  the  appointment  of  a  receiver  the  land  of  tbcee 
ladiee  has  been  actually  daltvaced  in  execntion. 

The  question  whether  it  is  a  obarge  d*  p^ds  on 
1  &  2  Tict.  (;.  110,  and  from  that  T  should  have  said, 
if  it  had  not  been  qualiEed  by  a  8ubfct'<)uent  statute, 
that  Mr.  Woods  clearly  had  a  charge ;  Imt  thou  there 
oomes  the  Judgments  Act,  1861,  s.  1,  which  very 
materially  modmes  the  operation  of  the  former  Act 
and  says  this:  *'  No  judgment,  statut-",  or  recogniz- 
ance to  be  entered  up  after  tlie  panniiig  of  this  Act 
shall  affect  any  land  'of  whatever  t>  iiiire)  until  such 
land  shall  have  been  actuiilly  delivered  iu  esecation 
by  virtnaof  a  writ  of  rhgit  or  other  lawful  authority, 
in  pursuance  of  such  judgment,  statute,  or  recogniz- 
aoce."  This  is  inconsistent  with  the  judgment  being 
a  charge,  for  a  jul^^'^rucnt  is  "not  to  iitlcct  any  lauil 
.  .  .  until  such  land  shall  have  U>en  uctuaily 
delivered  in  execution  by  virtue  of  a  writ  of  eitfiit  or 
other  lawful  authoiity."  I  agne  that^  the  words 
'*  writ  of  eIrgU  or  other  btwfal  authority"  would 
include  an  order  such  as  this  one,  appointiit^  a 
receiver  ;  but  the  question  is  whether  uiu  twy  ibat 
this  land,  which  these  ladies  have  no  preeeut  right  to 
possess,  oan  be  regarded  as  having  been  actually 
deHvered  in  esecution.  Iffy  answer  is.  No;  we  cannot 
stretch  the  words  in  or'^cr  to  do  what  wr  thiiik  is 
justice.  That  is  the  diiliciilty^ — and  North,  J.,  hi*it 
felt  it,  and  we  have  also  f<lt  it  before  now,  in 
both  of  the  cases  that  have  bet'ii  cited  here  to-day. 
viz..  Inrt  llamiWm,  34  W.  R,  203.  31  Ch.  D.  JUl,  and 
Cudman  v.  Cudman,  ib  W.  R.  1,  33  Ch.  D.  397— which 
prevents  us  from  doing  what  we  are  now  asked  to 
do.  Having  regard  to  these  cusi  h,  it  iippears  to  me 
wc  are  asked  to  make  an  order  which  have  no 
jurisdiction  to  make. 

There  is  nothing  in  any  of  the  cases  cited  by  oounnel 
for  the  appellaot  wbiob  conflicts  with  this  view.  In 
none  of  thtui  '.his  j)oiut  1  >  f  :  •  tli--  ci  r.if,  and 

though  perhaps  there  are  two  ca.seH  to  which  he  has 
referred  Un  re  Cooper,  37  W.  R.  330,  and  In  re  Jonee, 
,  l\m}  W.  N.  123)  whioh  mi^t  be  laTOoraUe  to  bis 
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OOiitantion,  I  doabt  whethnr  they  wern  deci'sions  uiwd 
iwefiionary  interests  at  all.  Thoy  iire  so  raportwi 
that  I  cannot  tell  whsthor  at  the  time  the  application 
waa  made  the  iiiteresta  in  question  were  rerersionary 
or  not.  Bat  pwsing  fhia  over,  there  is  no  ao^ority 
to  jaatil7ii«iiiiipMCtilig  tha  order  of  North.  J.,  and 
thii  appeal  mutt  tii«ratore  be  dismissed  with  costs. 

BlOBY,  L.J, — I  am  of  the  same  opinion,  and  for 
the  «Mie  xeMoni.  I  ]ut«  looked  at  the  ordor  i ti  /„  r- 
Cooper  which  hw  iMen  mentioned,  and  it  lipj.e^rs  to 

me  that  there  is  nothing  in  the  order  t  ;  i  Htifythe 
supRt'stion  that  a  rfvorsionary  intcrt'ft  wns  boing 
(lialt  with  ;  on  tbu  contrary,  the  order  is  absolately 
iocoosisteut  with  that  view,  and  therofora  it  mutt 
only  be  oonrndered  m  »  suggestion.  Another  sutj- 
I^Blion  wa*  made— viz.  :  that  in  In  S'.nth,  l'l' 
W.  B.  460,  James.  L.J.,  had  departeti  itom  what 
had  been  sail  in  earlier  oases  and  laid  down 
a  rule  which  is  absolutely  unintelligible,  nod 
held  that  lor  ^  porpoee  then  waa  m  dilRvenoe 
between  a  reversion  and  a  remainder.  What  ho  <ii  1 
■ay  was  perfectly  sound  and  intelligible,  as  we  should 
expect  from  1(1  tt  great,  judge.  What  he  8»irl  is  this, 
that  if  a  man  is  seised  oi  land  there  is  a  difference ; 
that  if  he  is  owner  of  the  reversion  be  may  aleo  have 
Minn  of  the  property  wad  that  that  can  only  bo  the 
ewe  vlien  tbe  nrenum  is  expectant  on  a  tenancy  for 
a  term,  i.e.,  a  chattel  interest.  If  thero  were  a 
remainder  on  a  lease  it  would  not  be  a  remainder  in 
the  strict  sense  in  the  eye  of  the  old  law ;  tli»' 
possemion  of  the  estate  subject  to  the  lease  would  be 
fceisiu ;  the  owner  would  be  adeed  of  the  eatate  subject 
to  tbe  lease  and  that  would  lin  a  present  seisin.  Ttnit 
is  all  that  Jamts.  L.J.,  said.  A  man  may  have  a 
remainder  on  a  freohuld,  but  in  that  oaee  iM  is  not 
seised  of  the  property. 

Vatjorajt  Willlvms,  L.J.— I  Ho-ree  entirely.  The 
explanation  of  the  cases  to  which  e  nins.  l  for  the 
appellant  called  out  attention  aa  to  the  etfect  of  an 
order  appointing  a  receiver  for  the  purpose  of 
execution  amounting  to  delivery  of  posse-asion  within 
the  rosaoiog  of  tiie  stotnteof  1864  is  that  these  c*sog, 
so  far  as  they  were  cited  to  us,  one  and  uU  were  i  uhcm 
in  which  th»^  judgment  debtor  had  a  pn-swut  seisin  or 
prest-nt  inter,  .st  in  the  land.  I  quite  agree  that  the 
cases  do  show  that  the  mere  intervention  of  souie 
slight  legal  impediment  wliieh  doee  not  afFect  owner- 
ship, but  which  .  ertainly  does  uff.  i  f  the  right  to 
present  posaesj-ion,  like  a  lieu  ur  incumbranco  of  some 
sort,  will  not  jtrevent  there  being,  by  means  of  an 
<rder  afjpoiuting  a  receiver,  a  dehvery  of  possession 
within  the  meaning  of  the  statute  of  1864. 

The  only  other  thing  that  I  should  like  to  add  is 
that  there  is  one  ease  which  was  not  cited— ;V«r 
V.  Piirncll,  ;io  "VV.  l!.  77'i  in  whi-h  a  judgment  dt-bt 
being  uu8ati6fied  lor  want  of  goods  of  defendant,  but 
the  defendant  having,  expettaut  on  the  death  of  the 
tenant  for  life,  a  legaoy  lor  a  larger  amount  than 
tiie  judgment  debt,  it  was  held  that  a  receiver 
should  be  apponited  to  receive  a  sufficient  j.ortion  of 
the  said  legacy  wlien  it  should  betonie  receivable.  I 
have  not  look»  d  at  that  case  very  cart-fully  and  our 
attention  waa  not  called  to  it,  but*  whatever  may  be 
the  t  ffeotof  it,  it  was  not  a  ease  which  was  dealing 
with  interests  in  land  at  all,  or  which  woul  i 
constitute  a  suibdcnt  present  interest  in  land  so  as  to 
justify  an  order  appointing  a  receiver  for  the  pttipose 
of  taking  reversions  in  execution. 
Apptal  di$mi$$fd. 

Solicitors,  Clinton  d:  Co.,  tat  Ot  Tweed, 
Oainsborough ;  i\  BaUen»  lor  (7.  T,  Rhodet,  Ealifsz! 


From  Chan.  Div. 
(Lindloy.  M.R..  and  Chitty  and 
Vaughau  Williams,  L.JJ.)  ! 

Wb8T  v.  WiUiUJCS.  (o.) 
Mortgage  —  PertonaUy  —  OotettOKt  to  mah 
advance* — Further  advances  made  by  fird 
after  nniicti  of  tecond  mortgage — Priorittt*, 

In  1895  ir.  W.  mortgaged  hi$  itOmd  in  ftrmmtl 

etttite  undtr  a  will  to  the  plaintiff,  Int  the  phi 
no  nntirf  of  thf  ny.rtgaqe  to  the  trusteea  of  thf  will  W/iffi' 
1S97.  l  sr»(i  ly.  II'.  in'.rt.j.ujtd  hii  iui^rtot  to  X.  nw'. 

y.  to  secure  a  sum  then  advanred,  and  al<to  /<*rtitr 
<'  lrance$  Vfkieh  X.  aiul  }'.  covenanted  to  make.  X.  «•! 
) .  dttltf  gave  notice  to  the  trutUes  of  the  tdl  ,.f  (hit 
vinrtgaqe,  but  kad  no  nntirt  of  the  plaintiff  *  n,r(nr 
until  thr  \^lh  <!/•  Ftlrnnni,  Wr, .  T)^,,  ui  t  h  f,trt\rr 
advance^  pur>nuinl  to  tkf  covenant  both  before  and  after 
the  nth  iif  Frbrwiru.  1897. 

HM  {reverting  Kekewieh.  J.,  46  W.  B.  382).  tkU 
the  princifde  of  HopUnson  ».  Bdt,  9  W.  R.  900. 
9  II.  L,  Cue.  314,  applied,  tiotwithitandio  /  thut 
further  advances  were  made  pnr$u>iid  to  a  ionnani. 
and  that  X.  and  Y.  were  entiUtd  to  priorHy  ncrr  tkt 
plainttjT  «nh,  m  retptd  of  $ueh  of  the  further  adttam 
as  were  vwU  prior  fo  ike  daU  they  rt reived  MSn 
of  the  p!<ii>it\Jf'-i  mfTi'/tjf, 

This  was  an  appeal  from  the  decision  of  K^nioh. 
•T.  The  case  is  reported  in  46  W.  R  ,  p.  361  wlsit 
the  lacts  are  luliy  stated.  The  fbUowing  is  m 
epitome  of  the  material  facts : 

Tnder  the  will  of  Walter  Williams  the  "Id  >r  who 
died  on  the  5th  of  March,  1892,  his  trusteett  h-I  I  ta* 
residue  of  bis  estate  upon  tnut  for  oon version  ni  i  ta 
pay  the  iucome  thereof  to  tbe  delendaat  Walter 
WiUiams  dnring  hia  life.  By  an  indentnm  of  mntt- 
gage  dated  the  24th  of  December,  1895,  thu  dwfendwit 
Walter  Williams  assigned  to  the  plaintiff  F.  W. 
West  all  his  interest  under  tbe  said  will  by  WKf«t 
mortgage  to  secure  £600  and  interest  as  th«mn  m«a- 
tinned,  and  it  was  thereby  agreed  that  vnttl  the  Hlh 
of  DAcomber,  1896,  or  until  breach  of  the  c^eoanbi 
on  the  part  of  the  defendant  Walter  Williams,  tt« 
I)laintiff  F.  W.  West  sliouM  not  give  notioeoftbst 
mortgage  to  the  trustww  of  th<'  said  will. 

By  a  memorandum  of  charge  also  (Utiid  the  24th 
of  December,  189ii,  the  defendant  Walter  Wdliim* 
charged  his  interest  nnder  tbe  said  will  with  tbe  p*T- 
nient  to  the  defendant  F.  Teini-ie  of  the  sum  of  £IM 
and  iut«r<>st,  but  subject  to  the  said  mortgikg**. 

By  an  indenture  of  mortgage  dated  the  2nd  <>i 
April.  1896,  made  between  the  defsodaot  Walitf 
Williams  of  the  one  part,  and  the  defendanU  P.  A 
I  Williams  and  J.  W.  Williams  (thereinafter  .  lU^ i  th* 
mortgagees) of  the  other  part,  reciting  (amftngstuthw 
things)  that  the  defend^int  Walter  WiUiams  b*i 
applied  to  tha  mortgageett  to  advance  to  him  the  so* 
of  £2,297  and  alao  an  annual  sum  of  £200  duriaffa 
period  of  flvo  years  from  the  15th  of  Febnniry,  K"^, 
winch  the  mortgagees  had  (subject  to  the  uja- 
ditions  or  limitations  expressed  in  the  indtntnre 
of  ttttlement  thtireiuafter  recited)  agree!  to 
upon  having  repayment  thereof  with  intermt 
secured  in  manner  thereia  appearing,  and  on  condi- 
tion of  the  defendant  Walter  Wiiliams  ezecoting  tbe 
said  indentnre  of  settlement,  and  als  r,  i- ii^  t":.- 
said  indenture  of  ^ttlement,  and  that  it  w!v«  alrtradr 
prepared  and  was  intended  to  bear  even  date  with  bat 
to  be  executed  immediately  alter  the  indtmtnre  an* 
in  statement,  the  defendant  WaHbtt  Wflliana  Aciaiy 
aaaigned  to  the  nor^agMa  aU  hit  iatsnat  wider  ths 


(a.)  Bepottad  by  W.  Scott  TaoKFflOV,  Bs).. 
Barristwoat-Xiaw* 
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said  will,  subject  to  redemptiou  ou  paymeut  tu  tbe 
mortgagert  ol  the  sum  of  £2,297  and  iuteiest  sod  such 
further  sum  or  (if  any)  ai  ndf^t  b«  adnHMwd  lif  th* 
inortgageea  oiidwtiidrcovieBBnt  in  iha  Mid  indenture 
uf  liet tltment  or  111*  lademtitfe  now  in  itatonMnt»  with 

iDltrfst. 

Ry  the  said  iudfiiturr  of  settleuieiit  of  »  von  flnte 
with  tbe  moitgage  of  the  2nd  of  April,  1896,  which 
«ss  made  betwetn  tbe  defendant  Walter  Wflliams  of 
Ihe  flntpett.  the  said  defendanta  P.  A.  WiHiani  and 
J.  W.  WitJuune  of  tbe  eacond  port,  and  thedefnidaBti 
Ta3lor  and  Mit're  of  the  tliird  part,  Hfter  reciting  the 
said  mortgage  of  tbe  L'ud  of  Ajuil,  in  eo^eidf-ra- 

tion  of  tlio  covenant  on  tlie  ]jart  of  tlio  drfnulants 
P.  A.  Williams  and  G.  W.  \ViUi;iu>8  thereiiiafter  con- 
tained, the  defendant  Walter  Williams  as  Kt  ttlor 
thtiebf  aeiigmd  hia  tnterest  ttodw  tbe  mid  will  to 
tbe  defendants  Taylor  and  UiSre  in  tnnt  for  the 
defendant  Walt*r  WiUiatns  during  his  lif* ,  or  until  h*- 
ihoold  assign,  charge,  or  in<  umLer  the  faiue  or  iitl'ect 
•0  to  do,  atul  after  the  deti  riiiinatioii  uf  that  trust 
during  his  life  upon  the  trusts  therein  mentioned. 
And  the  defendanta  P.  A.  Williams  and  J.  W.  WU- 
ttama  tberebgr  covenanted  with  the  defendant  Walter 
WilKanw  iobjeci  to  the  eonditions  tbcrnn  nentiooad 
lo  pay  to  him  for  the  said  period  of  five  years  the 
■Dnoal  sunt  of  £200  in  manner  therein  meuti9uc<d. 
\otice  of  the  stiid  indentures  of  mortgage  and  si  ttle- 
atnt  WB8  on  thfc.  2nd  of  April,  1896,  duly  given  to  the 
Itasi'  is  of  the  eaid  will. 

Ou  the  8th  of  January,  t8!)7,  the  plaintiff  F.  W. 
West  first  gave  notioe  to  the  trustees  of  tbe  said  will 
of  bia  aaid  morffage  of  the  24th  of  December,  1895. 
the  drfandant  Temple  gave  no  notice  uf  his  charge  to 
tte  trustees  of  tie  said  will. 

On  the  loth  of  February,  1897,  the  pUintiiV  F.  W. 
West  offered  to  redeem  the  mortgage  of  tbe  2nd  of 
April,  is!»r,,  but  that  offer  was  refused.  Tbi>  was  the 
first  notice  that  tbe  defendants  P.  A.  WiDiaais  and 
i.  W.  Williaaia  bad  of  the  {duuliifs  mortgage.  The 
fdaiatilf  dauned  by  tbia  action  (t]  to  enforce  his 
oiortgage  ;  (T,  a  decliiration  of  thu  priorities  as 
l-etween  the  pl-iiutif}'  and  d<  fendiintu  ;  (4)  a  declara- 
tion that  the  interesit  of  the  defendant  Walter  Williams 
under  tbe  said  indenture  of  settlement  was  subject  to 
the  phuntifTs  motligage;  {5)  ledouiption  of  tbe 
deiandanie'  mortgigaa,  ao  far  thef  had  priocity 
over  the  plalntiil'a  mortgage. 

The  plaintiff  :'ihnitt<  i  Kt  the  trial  that  the  defen- 
dants P.  A.  Wmitiiii,  and  J.  W.  WnUams  were 
entitled  to  jiiiority  as  regfirdod  the  sum  of  i'  J,'-'!'7, 
and  aho  as  to  all  such  other  sums  as  wore 
advancr-^i  by  th«m  to  the  defendant  Walter  Williams, 
mder  their  covenant  prior  to  tbe  15th  of  Febmary, 
U97,  bnt  claimed  priority  over  all  anina  advanced  oy 
them  after  that  fl»tf. 

Kekewich,  J„  in  effect,  held  that  tbp  further 
ad  Vane  i>  lnving  been  made  in  jjurj-uunce  of  th' 
covenant,  tbe  defendanta  P.  A.  Williiiins  and  J.  W. 
Williams  were  entitled  to  priority  in  u  npeot  of  all 
such  advaucea.  notwithstanding  notice  oi  tbe  mort- 
gage of  the  ptiaintifr,  and  alio  that  tbe  indentttre 
uf  settlement  itself  bad  jiriotity  ovit  tl  e  i>1ainfifF8 
mortgage,  and  his  lordsbiji  dismix-ed  tl  i*  action  with 
contx  as  afjainst  the  defendants  1'.  A.  NN'iUiatns  and 
J.  W.  Williams  and  tbe  defendanta  Taylor  and  Mi^ie. 
The  plaintiff  J.  W.  Weat  and  the  damidant  Temple 


BromtctU  Davit,  Q.V.,  and  WriyfU  Taylor,  for  the 
plaintiff. — We  submit  that  notwithstanding  the 
covenant  to  make  farther  advances.  //</  v. 
JtUt.  9  W.  R.  900,  9  H.  L.  Cas.  514,  appln  s,  and 
therefore  the  defendants  P.  A.  Williams  and  J.  W. 
"WQMtmB  an  mot  aniitlad  to  pcioh^  over  the 


plaintiff  in  respect  of  advances  made  after  notioe  of 
his  mortgage.     Moreover,   the   mortgage  to  the 

Slaintiff  cannot  he  held  to  be  a  breach  of  the  condi- 
lott  in  the  atttlement.  "  TTntil  he  ahall  assign  "  baa 
never  been  held  to  refer  to  a  pant  assij^iunent.  The 
cases  of  Manuivy  v.  dhuvilrrt,  1  De  G.  \  Sui.  -'82,  and 
Srymour  v.  Luca$,  8  W.  K  -YJ'?,  1  Iir.  iV  Sni.  177, 
depend  on  the  intention  %vhich  tbe  court  held  to  be 
expTtsac<l.  There  in  no  such  expressed  intentton 
bem.  [LiM>i.KY,  M.B.,  inferred  to  ife(eu(/e 
Mdculf,,  [INJU]  8  Ob.  1,  40  W.  B.  Dig.  280.] 
Further,  tbe  settkm.Tit  was  voluatarj,  and  oaunoft 
defeat  the  plaiutaif  «  mortgage. 

Wnrrintjtitn,  QJ'.,  and  Sargaut,  for  the  defendanta 
P.  A.  WillianiH  aTi<i  ,J.  W.  Williams. 
/iV/t  doea  not  apply;  tbe  fiirtber  advances  here  were 
jiot  voluntary,  the  uncles  were  bound  to  make  them. 
As  to  the  priority  of  the  settlement  we  submit  that 
Dtnrie  v.  Jlall,  'd  liuss.  1,  and  Lm-rridge  v.  Cooptr, 
;i  Russ.  30.  abow  that  the  pcindpla  ia  that  n 
mortgagee  baring  cegleeted  to  give  nofekw  ammot 
complain  if  the  mortgagor  deals  with  Ilia  e^ni^  io 
favour  of  bond  fide  purchasers. 

Bukher,  Q.C,  and  A.  R,  O.  Jenninf$,  for  the 
trustees  of  the  settlement. 

ISnimiiyll  /A«ii«,  Q.''.,  was  only  asked  to  reply  as 
to  tbe  elfeet  of  Hopkin^im  v.  Roll,  as  explained  in 
lirwl/ord  £anki»g  Co.  v.  Briggtt  U  U,  12 
App.  Oaa.  29. 

f'idV.w    ilitlik    of    S'l-rAi;,.?    V,     .V.ifi"";('(/     n<Uik  o/ 

HfOtlaiidt  12  App.  Cas.       was  alau  referred  to. 

LnfALST,  M.R. — agree  in  the  judgment  which 

Chttty,  L.J.,  is  about  to  read,  but  I  wish  t«  add  a 
few  words  with  rej^urd  to  llopktimm  v.  Unit.    A  first 
mortgagee  wbose  moi  tfjrage  is  taki  ii  ti>  cover  what  is 
then  due  to  him  and  also  further  adrances  cannot 
claim  the  benefit  of  hIa  secnrity  for  further  udvaooea 
in  pdority  to  a  Moond  mortgagee  of  whoao  mortgage 
he  bad  notioe  before  the  further  advancea  were  oMde. 
This  rule  was  ultimately  established  in  the  well- 
known  case  of  fiopkiitiiiii  v.  ftolt.    In  that  case  tbe 
first  mortgagee  had  not  agreed  to  make  further 
advances.     We  have  to  consider  whether  tbe  same 
rule  applies  when  be  has  agreed  to  do  so.  Kekewich, 
J.,  has  held  it  doee  not.    This  point  is  of  great 
general  importance,  and  I  have  oarefally  oonaidered 
it  and  Imve  oome  to  a  conclufion  diffen  nt  from  that  of 
the  learned  jndge.     Ilupkinunn  v.  Holt  was  coninier  ted 
upon  and  explained  by  the  House  of  Lords  in  Brad' 
furd  Hanking  Co.  v.  Briyyt  and  in  I  mon  Hank  of 
S'oflttnd  T,  Natiomtl  B»nk  of  Scotland.    Tbe  three 
oasee  ahow  vary  dearly  that  the  pnnoifla  which 
underliee  the  nife  eetabhabed  in  Hopkitum     ilollf  ia 
simply  thiH,    tl.  it    ;in   owner   of   projierty  dealing 
honestly  with  il  cjti.uot  conf^T  upon  aTiotber  a  greater 
(rrest  in  that  property  than  lie  himself  has.  Tbe 
rule  rests  on  no  tecbuicality  of  Kugliah  law,  it  is 
basfd  on  tbe  plainest  good  sense,  and  it  is  n*  much 
the  law  of  Scotland  as  the  law  of  England.   When  n 
man  mortgages  his  property  beiaetill  nee  todeal  with 
his  equity  of  redemption  in  it,  or.  in  other  word«,  with 
the  property  itself  sulijeet  to  the  mortgage.    If  be 
creat*  .•<  a  si-rcnd   nmrtirn^re  he   lannof  afterwards 
honestly  suppress  it  and  cieate  another  mortgage 
subject  only  to  the  first.    Nor  can  anyone  who  httowi 
of  tbe  second  mortgage  obtain  from  the  mortgagor  a 
greater  right  to  oTemde  it  than  tbemoitgagor  himaelf 
has     On  the  other  hand,  the  first  niortgwgee  liis  no 
right   lo  rt  strain    the    iLoitgM gor    fruni  bcrrt.wing 
I  money  from  someone  else  and  irom  giving  him  a 
fi'ioud  mortgage  subject  to  tbe  tiri>t.    Even  if  the 
fiitt  mortgagee  has  agreed  to  make  further  advanoft 
on  tbe  ^ofeity  moitgagid  to  him  the  inortgagot 


Digitized  by  Google 


310 


U.IBW.1 


Wkst  v.  Williams. 


Court  of  Aii&au 


18  urnit  1  IK.  u'uligation  to  take  further  adraaoes  from 
him  and  from  no  ooe  dae,  and  if  the  mortgagor 
obooaee  to  bonroir  monoy  from  someone  else  and  to 
gi»e  him  a  leoonct  mortgage  the  niortgagor  thereby 
relefisc-5  the  first  nicjrtgdgee  from  his  obligation  to 
niaku  furtliur  udvauuva.  Wiiatever  prevents  the 
mortgagor  from  giving  to  the  fink  mortgagee  the 
agreed  necurity  for  hia  farther  advances  reteMea  th« 
first  mortgagor  horn  hia  obligration  to  make  tbem. 
A  pl.'u  of  Hxoueratiou  and  (1m.  'mrge  Ix'fore  bread 
would  ho  II  good  defence  at  Uw  to  &a  action  by  the 
mortgagor  a-^tiinst  the  tirst  mortgagee  for  not  making 
further  advaaccs.  If,  ootwithatandina  hia  releaae, 
the  fir«t  mortgagee  makaa  fnrtiier  m^wtattm  nHh 
notice  of  a  aeoond  mnrtp^age  he  is  in  no  bcttw position 
than  anyone  else  who  (ioe«  the  like. 

For  these  reasons  I  have  come  to  the  conclusion 
that  the  rule  laid  down  in  Hopkinton  Rolt  does 
apply  to  the  advances  made  by  the  uncles  to  their 
mphew  after  thqr  had  nolioe  of  tho  ]dainti£rs 
mort(;age. 

As  regards  fho  rest  of  the  case  I  cannot  usefully 
add  anything  to  the  judgment  of  my  brother  Chitty, 
whkh  I  hav«  read  aad  in  wliioh  X 


CiniTY,  L-J.—Thn  ajipeal  it  hy  the  plaintiff  and 

the  defenilant  Trniple  against  parla  of  the  judgment 
of  Kekewioh,  J.  It  raises  two  piiucital  points — tirst, 
whether  the  defendants  P.  A.  Williams  and  J.  W. 
WiUiams  (whom  I  will  call  the  niuilaa}  an  antitlad  to 
tack  to  their  security  the  advaaoat  toado  by  them  to 
the  defendant  Walter  Williams,  their  nephew,  after 
the  15th  of  February.  1897,  thfl  duto  when  the  uncles 
first  liiul  notice  of  the  plHuitifr's  security.  The 
piamtilf  by  his  pleading  claimed  priority  over  the 
mortgage  to  tlie  uncles.  But  at  the  trial  it  was 
admitted  that  the  onoles  must  have  priority  for  all 
advanoei  made  them  up  to  the  loth  of  February. 
189",  and  this  is  also  i!initted  by  the  notice  of 
appeal.  The  second  poiut  relates  to  the  question 
whether  the  plaintiflF  is  entitled  to  redeem  the  uncles' 
mortgage,  and,  ii  ha  radeeua,  to  a  jnt^pnant  oter 
for  f oraeloaiiio  againet  tlm  trneteea  of  tlm  ■attleaMnt 
inar^e  contenpoMUMOuly  with  the  morligago  to  the 
uncles. 

Ti.ere  is  no  dispute  between  the  pattiae  on 
the  facts.  [His  lordahip  gave  a  abort  sammary 
of  the  facts,  and  oontinued :]  The  judgment 
vndcr  appeal  is  to  the  following  ofTect :  First, 
it  dt'clsrm  that  the  uncles'  mortgage,  inolnding 
iilt  >uiiis  advanctd  and  to  be  advanced  under  the 
covenant  in  the  settlement,  and  ako  the  settlement 
itself,  have  priority  over  the  plaintiff'a  mortgage, 
ftud  dirmtMed  the  action  with  costs  as  against  Uie 
ttnvlea  and  the  trustees  of  the  aettlement.  It  includes, 
then  fore,  in  the  uncles'  j)riority,  n  >!  nj<  roly  the 
sums  which  the  uncles  had  advanced  up  to  the  l^th 
of  February,  1897,  but  (6)  alto  simis  advanced  sob- 
aequently  to  that  date  down  to  the  jadgDieiit»  and  (c) 
alt  suma  wbioh  they  might  thereafter  advaaee  under 
the  uoveuMnt.  Further,  it  excludes  the  plaintiff  from 
any  right  of  rfd>^mptioo.  Secondly,  it  goes  on  to 
decliit'  th  It  by  virtue  of  the  plaintiff's  mortgage  made 
before  the  date  of  the  settiemant  the  life  interest  of 
the  nephew  under  the  ecttlement  had  detanmned  and 
the  discretionary  tnist  had  come  into  operation. 
And  thirdly,  it  m.iki  s  a  foreclosure  decree  agniust  the 
r<  ni. lining,'  di  feiKlants  only  -  namely,  the  nephew  and 
the  defendant  Temple,  intended  apparentlv  to  be 
eontiued  to  the  pobi^  of  aaeuanoa  luthoiigtt  not  so 
oonilQed  in  express  terms. 

Now,  on  the  first  jtoiut  there  arises  a  question  of 
.  >—  :  r.'iLle  ^eii.  I  ll  > uiportance.  It  is  this.  "Whei; 
a  mortgagee  is  seeking  to  tack  adTaooaa  made  to  him 
•fter  sotiod  of  •  attbaa^iMat  incaaifenDO^  i*  th«| 


principle  of  Uofkiav>n  v.  RuU  ezoladed  by  the  eir 
stance  that  the  mortgagee  haa  enterad  iot>aeovaBeBt 

to  make  the  advances.  In  //->;>/.■  I'x^o/i  v.  R'H  ther? 
no  such  covenant,  and  the  subsequent  advnnc*^  whisii 
the  mortgagee  was  not  allowed  to  ta'jk  were  raereiy 
voluntary.  In  this  respect  the  ca<o  before  us  diffen. 
Uopkiruon  ▼.  Holt  was  considered  by  the  Honw  4^ 
liOrds  in  Jirad/ord  Banking  Co,  v.  Briifgt  and  in  Umkm 
Itank-  of  Hcattand  t.  National  Hank  of  ScotUtnd.  la 
/'?■':','■ -7,  ,fi,,  fv  V,  I'l/'-,  'i  liiiiited  c'liupaoy  bad 
stipulated  for  a  "  ilre»t  and  ii^rmauent  lien"  00  iti 
shares  for  any  money  which  might  beeoaw  due  te  it 
from  a  ahareholder.  The  hanking  eom|wy>  ^nA 
notiee  of  this  agreement  for  a  lien,  made  Mvanoea  so 
shares.  The  shareh  ill  r  subsequently  became  in- 
debted to  the  compiiuy,  and  the  company  claimed 
priority  for  these  subsequent  debts  inctirred  after 
notice  given  by  the  bank  of  their  aecority,  lad 
they  contended  that  the  bank,  knowing  the  terms  oa 
which  the  shares  were  issued,  and  taking  with  notice, 
could  not  set  up  their  charge  as  against  the  company. 
This  contention  was  negatived  by  the  House  of  Lord*. 
The  prinoiple  on  which  these  decisioni  are  fouoded 
appeata  to  mo  to  be  that  a  mortgagee  cttmut  obt«ios 
charge  on  property  whieh  is  no  longer  the  msit* 
gagor's  to  charge,  and  which  the  mortgagee  knovsat 
the  time  when  he  makes  his  further  HirHnce  i*  no 
longer  the  property  of  the  mortgagor.  No  charge 
arises  for  a  farther  advance  until  it  ii  acttuliy 
made.  This  pfiodple  is  ^ain  and  simple,  and  is 
based  Ob  notorsl  josfioe  and  Cair  dealing.  If  tbii 
be  the  principle  (which  I  think  it  is),  the  covetiint  to 
make  further  advances  creates  no  ditHciiUy .  iind  f^T  thi? 
reason  :  the  covenant  is  to  make  the  further  »dvarif 
on  the  security  of  the  property,  and  inasmuch  a* 
the  mortgagor  haa  by  his  own  act  deprived  hiiaadf 
of  the  ])ower  to  give  the  Stipulated  secarity.  no 
action  for  damages  would  lie  on  the  covenant.  It  is 
hardly  nrci  ss/ii  y  to  n  i  l  that  no  action  Iiej«  for  •q)^f>tf 
performance  ot  any  agreement  to  make  a  loan.  Tbe 
result,  then,  thus  far  is  that  tL-  m: u^les  are  not  entitled 
asagsinattlie  piamtiff  to  tack  any  adTanoa  which  they 
macw  to  the  nephew  after  the  16th  of  Fehraaiy,  ISV7. 

On  the  second  point  the  question  is  whether 
the  plaintiff  is  entitle  to  redeem  the  uncles'  secarity. 
I  cannot  entertain  any  doubt  on  this  quaation.  I 
think  ho  is»  not  meieljr  because  he  is  a  passoa 
deriving  title  from  the  nephew  under  the  espraa 
w  :d-t  of  the  proviso  for  redemption  in  the  unci?*' 
mortgage  deed,  but  because  h«  is  plainly  the  aetonJ 
incumbrancer  on  the  nephew's  interest  under  toe  will. 
Then  there  arises  the  question  whether,  if  he  redeens 
the  uncles'  mortgage,  bo  is  entitled  to  a  fereeloaaie 
decree  against  the  trustees  of  the  settlement,  who 
represent  in  this  action  all  the  persons  claimtng 
bi  nericially  under  th<'  trusts  of  the  settlement  other 
than  the  nephew  himself,  who,  although  he  was 
properly  served  and  put  in  ft  defence,  did  not  appear 
at  the  ttioL  The  unoks  ait  not  benefldariea  nadv 
the  settlement.  The  tmstees  contend  that  the  tns 
effect  of  tlie  settlement  and  th  '  mortgage  to  the 
uncles  is  that  the  uncles  purchased  the  nephew's  bfs 
interc^it  under  the  will  for  value  without  notice  of  the 
plaintiff's  seoaritj  and  then  settled  the  interat  thm 
purchased.  Bnt  the  answer  to  this  oontention  is  to  ha 
found  in  the  deeds  themselves.  The  contention  is  incott- 
siafent^with  the  form  and  substance  of  the  dfH'ds.  To*y 
contain  no  trace  or  suggestion  of  any  s  k h  [nirchas-; 
the  settlement  ia  not  mMe  by  the  uncles,  uor  by  their 
disotetion  as  benefldal  owaen;  the  settlor  is  the 
nephew  and  the  nephew  alone.  This  is  clearly 
expressed  on  the  face  of  the  settlement.  The  con- 
si  |i  riti<  11  for  the  settlement  is  another  matter.  Tae 
oonsideration  was  the  then  present  alvanoa  and  the 
ooBdidonil ootMumI  hjtho  miclts  to 
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iid?aoc««<  fur  the  netkhew's  m&iuteaaQce.    It  vftm  for 
this  consideration  tiiat  the  nephevr  agreed  that  be  j 
ihould  wa»k»  tibo  MttUmant.  AU  that  he  ooald 
fArtvenj  Mttfe,  ai  acahwt  tb(>  jikiutilf  and  tlie 

dffendant  Teiiijil*',  waa  his  own  intercHt,  wbich  was,  j 
u  be  kut2w,  k;ibjett  to  the  securitifa  whirli  he  hinl 
created  in  tb(-ir  favour.  It  is  i   n  -jil  l   '1  1'  ,  although 
in  the  mortgage  to  tba  unclea  he  assigns    n^-.  betietlcial  i 
owner."  wbiob,  under  the  CouTeyandng  Act,  imports  , 
all  the  luoal  mortsacor'B  ooveiuints,  including  that  i' 
againat  Ineombranoaa,  ho  anisiui  in  the  aattlaoMnt 
"  as  settlor,"  which  imports  merely  a  covenant  for 
farther  assurance.    He  therefore  does  not  covenant 
ill  the  settlement  that  his  interest  which  lu>  settles  is 
Xic«  from  iticumbrancee.    Thi«  fortiiias  th«  conclusion 
(which  I  think  is  othorwise  plain)  that  be  nettled 
netdy  bia  in  threat,  whatever  it  was.   The  settlement, 
tbererorr,  ia  of  no  validi^  againat  the  plaintiff.  The 
plaintiff,  if  be  redeetaa  the  nnolea*  mortgage,  ia  oon- 
•eqoently  entitled  to  the  nsnal  decree  for  ftmeloaore 
a^siimt  the  trustees  and  the  dofendunt  Teniytleand  the 
D«»bh£W  for  what  the  plain titl  pays  to  the  unolea  on 
reaeeming  and  for  what  is  due  to  the  yW"***  nnder 
and  by  virtue  of  his  own  security. 

In  these  circumstances  the  queation  whetbar  the 
atphew  haa  forfeited  bis  life  interest  under  the  aettle- 
aent  heoomes  comparatively  immaterial.  It  was  a 
qutbtion  of  importance  according  to  the  view  which 
tie  leunied  jud^'e  took.  Now,  it  is  umferial  only  on 
the  question  whether  the  nejihew  should  be  let  iu  to 
ladeem  under  that  part  of  the  judgmeut  which  relates 
to  forecloauie  bj  the  plaintiff.  It  is  an  i!ii]K3rtant 
goeation  halnreaa  the  n«|ihew  and  the  other  bene- 
Doiariea  undmr  the  aettlement.  Th%  language  of  the 
tnut^s  ar.d  >  f  the  covenant  for  future  iidvances  which 
is  contained  in  the  settlement  itself  is  identical.  It 
points  to  the  future  only,  it  is  ''until  he  shall  assign 
or  incumber  "  and  so  forth.  Thme  words  must  have 
the  lame  meaning  in  the  trusts  and  in  the  covenant. 
Hue  WM  edmilMd  et  the  her,  end  waa  rightly 
adinitted.  If  the  eoveiwDt  had  atood  aUniii  there 
could  V*  no  (juf  -ti  u  'hat  the  word.s  of  futurity  could 
not  be  coustruttl  ha  relating  to  the  pdst.  Words 
which  grammatically  refer  only  to  the  future  have 
been  construed  in  a  settlement  of  this  kind  made  by 
will  or  otherwise  aa  including  th<'  past  in  order  to 
giie  eflect  to  the  intention  mmifeated.  Itiaaufficient 
to  refer  to  Meteatfe  t.  Mtkat/e.  There  ia  no  authority 
spplyiiip  any  >U'  h  doctrine  to  the  case  of  a  condition 
in  a  tovtuiial.  Ill  the  prescat  case  there  is  a  recital 
in  tb»!  settlement  that  the  nephew  ha<l  created 
"certain  charges"  (without  specifying  what  tbey 
were]  on  his  interest  under  his  father's  will.  In  the 
iaoe  of  tfaia  leoitaJl  It  aeama  to  me  that  it  oannot  be 
held  that  tfaeva  wea  en  intention  to  make  peat  ohargaa 
aground  of  forfeiture.  Any  such  supponrd  intention 
ia  directly  nftgatived.  There  is  no  obligation  laid 
upon  the  nephew  to  apply  the  money  which  he 
obtained  from  bia  ancles  in  paying  off  the  prior 
cbargea.  If  thoee  charges  formed  a  groand  of  for- 
Wfeaxe  than  the  life  intaraat  of  the  nephew  eeaaed  the 
meanant  it  aroae  and  tte  oorenanf  never  faeoeme 
operative. 

With  regard  to  the  costs  I  tLiiik  that  the  iucuni- 
V)rancer9  should  add  their  costsof  the  actiuu,  including 
the  coata  of  appeal,  to  their  securities.    This  is  the 


general  rale  vhim  n  oaae  of  disputed  priorities  arises 
oat  of  the  eeto  or  oondncA  of  the  ^mortgagor.  The 
idMntHf  ofBwd  to  redeem  hefove anit,  tmlhe oodtaed 

bia  offer  to  the  original  advance  by  the  uncles.  He 
withdrew  his  offer  by  claiming  priority  iu  bis  state- 
mMit  of  ( laim.  Still  be  asked  to  have  thi  priorities 
aSGertained  and  offered  to  redeem  if  ho  had  not  the 
filBt  eeonri^. 
Ao  to  the  oUm  ol  the  dalandant  Temple  who 


joins  in  the  appeal,  the  facts  are  not  sufficiently 
before  us  to  enable  us  to  decide  anything  specifically 
aa  to  hia  righta*  By  hia  defeooe  he  aubmitted  to  act 
aa  the  oomt  dioeild  dire^  The  queeiaon  (if  it  arise*) 
belw«H>n  him  and  the  uncles  as  to  their  right  to  tack 
as  against  him  tlieir  subsequent  advances  will  depend 
on  tlie  time  when  he  lirst  gave  notice  of  bis  security. 
But  any  such  question  is  one  between  co-defendant*, 
and  therefore  one  which  the  court  does  not  deci(ie  at 
the  trial  unlen  it  involvof  any  right  of  the  plaintiff, 
which  ia  not  the  eaae  here,  or  unlcsa  the  defendaota 
concur  in  asking  for  a  dociaion.  Any  q^qeation 
between  the  ancles  and  the  (rnateea  of  the  aettlement 
as  to  tha  uncles'  right  to  tuck  their  advances  m<ide 
after  the  l.>tb  of  February,  1897,  as  against  the 
truatera  ia  also  a  question  between  co-defendants,  but 
it  may  not  be  improper  to  atate  my  opinion  that 
thoaeadvanoeadeailylmve  priority  ov«r  the  aettle- 
ment. 

The  order  will  be  to  the  following  effisot:  The 
judgment  of  Keljewiih,  J  ,  should  be  distharf^ed. 
There  must  be  a  declaration  of  the  priority  of  the 
uncles'  security  in  accDTdaiit:e  with  what  I  have  above 
stated.  Then  there  must  be  the  usual  rederapliou 
decree  aaoartaining  what  is  due  to  the  unclf  s  under 
and  by  virtue  of  their  accQtity  for  their  origioel 
advance  and  their  aabaeqttrat  advauoea  down  to  the 
loth  of  F  1  niary,  1897,  including  their  costs  aeniort- 
gsgeea  and  their  costs  of  the  action  and  the  apiteal. 
If  the  plaintiff  does  not  redeem  ho  will  stand  fore- 
closed, and  his  action  will  be  dismissed  in  the  usual 
manner.  In  the  event  of  thft  pleintilf  redeeming,  he 
will  have  a  foredoaore  dcerce  ovw  aafaMt  the  tmateea 
of  the  aettlement,  the  defendant  Temple,  and  the 
defendant  the  nejdu'w  for  what  the  plaintiff  pays 
to  the  uncles,  and  for  what  ie  due  to  him  on  his  own 
security.  Only  one  time  should  be  limited  for 
redemption,  unless  there  is  special  reason.  If  there 
ia  any  apeoial  raaaon  it  ahoold  be  mentioned  now.  It 
doea  not  seem  noeawary  to  work  out  the  rights  of  the 
parties  beyond  what  I  have  atnted.  Liberty  to  apply 
muHt  be  rer,(<rved,  under  which  a  further  order  can  be 
ma<le  siiould  it  become  necftsaary.  There  will,  I 
apprehend,  be  no  ditliculty  in  drawing  the  order 
substantially  iu  oortforuiity  with  the  above  sketch. 
If  any  difficulty  should  arise  it  may  be  mentioned  to 
the  court  before  the  order  is  paased. 

Vaoohaw  Williams,  L.J.,  concurred. 

Solieton^  Weekes  <l'  Cb. ;  MaekrtU  A  Co,t  for  Wraggt 
lb  Co.,  Kr^ngham ;  Ifana  A  T^gtw, 


9)ig|  emt  of  JjiurttM. 


Chan.  Div. 
Kakewiohi 


^\  ]  Feb.  22. 

In  re  IiAnro. 

Laiho  v.  Radcliffb.  (a.) 

TrutiM — InvtUtnemt  —  Loan  to  tenant  for  life  upon 
pertotmiendit  wiihoui  teeuritjf—LiMUts/o/trutltei. 

Wfitrt  the  Ifnant  for  lift  umlrr  a  voluntary  »ettkmnt 
mtfd« htrttlf  rrquaUdibe  truriecB  to  exereit*  th«  power 
whieh  py  the  BfHIfmmt  wtu  given  ihtm  of  inveating  Me 

fund  upon  f>fr-'"fil  credit  without  if<  urity,  hg  udvmteing 
the  vwntift  tu  hrrmf  ui>on  such  con^iHions, 

HM,  that  the  trmteea  were  at  Ubrrtif,  in  their  dis' 

(a.)  Jtoported  by  IT.  H.  DiunsE»  Em|., 
at>lAw. 
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HlOU  CoCRT. 


crdion,  to  make  tht  luiv^mw,  bring  »ati»fied  rf  the  reaaon- 
ahle  prosjted  of  the  moneyt  being  recouped. 

KwTs  V.  i^ne.  S  Zr.  Brp,  £a,  1,  17  W,  £L  Ch. 
Dig,  168,  ditamatd  and  di»iinmu»hti, 
PropoiitiiM  in  Lmin  on  ZVitite  (1014  arf.),  p.  ilSft, 

This  wti';  H  summons  takeu  out  by  Mrs.  Charlotte 
Eliztbcth  Lniug,  widow,  aakiDg^  that  the  defeudanta 
A.  N.  Kailcliife  and  H.  F.  A.  Uood,  aa  tniafceaa  of  an 
iodenture  of  settlement  dat«d  tha  2ftUi  of  IDandli 

l.syH,  might  be  at  lihc-rty  to  aiivance  upon  loan  to  the 
plaintiff,  upon  bur  jursoual  credit  uud  without 
security,  the  whole  or  nny  part  or  jiarls  from  time  to 
tima  of  th«  funds  subji^ut  to  the  tiuitta  of  the  aettle- 
mmt. 

TIm  nimmons  was  hc-urd  iu  chamben. 
TlhO  fiets  appear  in  the  juilgauiil  bdov. 

J*.  Q.  Champernewmf  fat  the  ptolntML 

W»  8.  Eadwood,  fag  inSmA  deleodanii. 

Our*  adv»  mtU, 

Ki;kkwi(  h.  J. — For  a  rfaaon  wbiob  will  presently 
appear,  I  have  thought  it  right  to  give  jodgmoot  in 
court  in  this  case  which  cane  before  me  in  ohaabers. 
It  is  a  summons  by  the  plain  tiff  Mrs.  Laiug,  and  asks 
for  an  order  that  the  deffiulantH,  the  truttteps  of  a 
settlement  of  the  2oth  of  March.  ISSts,  may  be  at 
ltb*-rty  to  ]iHy  her,  upon  loan  and  upon  her  personal 
OTDdit  without  eeourity,  the  whole  or  any  part  or 
parts  of  the  funds  subjeofc  to  the  trusts  of  the  settle- 
mmta,  and  the  question  is  whether  the  trusts  of  the 
setllemoiit  justify  .such  an  rr.  !  t,  TIi><  Hcttl  -ur  ut  was 
made  by  Mrs.  Laiug  when  »he  wa»,  as  she  still  is,  a 
widow.  It  was  a  Toluntazy  aettlemeot,  and  appears 
to  h»T6  been  made  for  the  vmpoie  of  ^oteotiiig  the 
Mttior  egaintt  tlietmportamtiee  of  her  ion.  The  «nb- 
ject-mattcr  of  the  settlement  was  £750,  which  the 
trustees  are  directed  to  invest  in  their  names  in  one  of 
the  iijoticH  th>Te  uientioued  or  upon  ouch  personal 
credit  without  security  as  the  tiustees  or  trustee 
shell  in  their  or  his  absolute  and  UDOontroUed 
discretion  think  fit.  Then  follows  a  power  to 
▼ary  the  investments  from  time  to  time  with 
the  consent  of  the  Settlor  (luring  her  life,  and 
after  her  dmtb  at  the  discretion  of  the  trustees 
who  are  directed  to  hold  the  truit  fund  upon 
trust  for  the  settlor  for  lifp,  then  npcn  sueh  trosts 
as  she  shall  by  will  Hp]Mjiiit,  and  in  delralt  of 
apj  (  iiifiin  iit  upi  n  trust  for  all  or  any  of  the  children 
or  child  of  A  auu  Williiim  Laiug,  the  only  son  of  the 
settlor,  who  being  sons  attain  the  age  of  twenty-one 
years,  or  bting  daughters  a' tain  that  age  or  many. 
There  is  a  power  to  }mrcbase  frediold,  oopyhold.  or 
letiSt'huM  hereditaments,  and  to  manage  the  8am(?, 
and  iUsu  a  powr-r  to  purchase  furniture  or  otht»r 
household  elFet  ts  for  the  use  of  the  settlor,  ortoiiay 
to  her  for  the  purposes  aforesaid  the  trust  fund  or 
any  part  thereof,  but  so  that  the  pnrohased  furniture 
and  effects  shall  bo  held  upon  the  trusts  declared  of 
the  trust  fund.  These  powers  arc  expressed  to  be 
excrcitiahle  only  during  the  life  of  the  8>  ttlnr.  aud 
Upon  her  rt  cjucst  iu  writing,  it  is  provided  that  the 
settlor  may  uvoko  the  settlement  at  any  time  after 
the  death  of  Aaron  William  Laing.  I  nadentood  it 
to  be  stated  to  me  in  ehambsrs  tliat  the  £750  had 
het-u  Invested  in  one  of  the  modes  authorized  by  the 
settlement,  but  I  cannot  find  this  in  the  |)apers  bwfore 
me,  and  my  judgmeid  procuiKls  on  the  footing  that  this 
is  iumu^nal,  whiah  I  think  it  is.  Mis.  Idling  asks 
the  tmst^es  to  advance  her  the  whole  £7S0  wiilioiit 
security,  aud  the  question  is  whether  such  an  advance 
is  authorised  by  the  settlement  or  not.  A  diitinotioo 
waa  citdcftToiixed  to  be  diftuft  hetipaen  w  origiMl 


investment  aud  a  uhang'^  of  luvestmeat.  on  the 
ground  that  the  latter  rerjuirtid  the  oooaeut  of  tha 
settlor,  and  that  she  couid  not  pntperly  ooosaDt 
to  •  di«Dge  resulting  in  an  adnmoe  to  hsntlf, 

and  reference  was  made  to  Harrison  v.  Thtxin, 
4  Jur.  N.  S.  650,  6  W.  R.  Ch.  Dig.  77.  I  fail 
to  see  what  bearing  that  case  hts  on  the  pTesent,  or 
to  find  any  reason  why  the  truateea  ahoold  not  leslitv 
an  existing  inveetmeot  and  advanoe  the  mmtey  to  the 
settl  )r  with  her  cinsent.  if  in  truth  they  could  htv 
a(lvHuct>d  it  before  iuvestmeut.  Thn  di«tinenoa,  m 
alreaily  stated,  is  t'*  my  mind  imniitcri il.  fb? 
question  whether  an  advanoe  to  the  ii»dy  is  wirdio  th<> 
powers  of  the  settlpment  or  not,  is  one  of  a  diff^TTPtit 
obaiacter.  If  no  authority  had  been  referred  to,  I 
shonld  have  had  no  hesitation  in  s^.in^  tJut  tt 
waa  authorized,  but  reference  was  i:i  i  ■>>  to  « 
passage  in  Liewiu  on  Trusts  (10th  e<f.j  p.  335, 
whidh  is  adverse  to  this'  view,  and  it  was  for 
this  reason  that  I  detenmnad  to  nve  jadgoMt 
in  open  oomt.  The  statement  in  Xewin  is  thii: 
"And  trustees  having  a  power  with  the  consent  of 
the  tenant  for  life  to  lend  on  personal  secorit}'. 
cmnot  lend  on  personal  security  to  the  t««aiit 
for  life  himself."  In  support  of  this  proposuicM 
a  note  refers  to  Keat/t  v.  Lane,  3  Ir.  Rsp,  Sq., 
17  W.  R.  Cli.  Dig.  1()S,  p.  1.  The  noto  aim  mentiMii 
that  a  tenant  for  life  whose  con.si'nt  is  iiffoesBsry  ti> 
the  exercise  of  a  power  for  ."lale  by  trust -r'*  may 
puruliaMe  from  the  trustees.  This,  no  duuttt.  is  correot. 
as  will  be  seen  from  the  case  of  Dicconaon  v.  2'a/M,  Vb 
W.  B.  iSS,  L»  B.  6  Ch.  App.  32,  bat  the  aagfv- 
tion  is  that  the  advance  on  personal  secariry  it  aot 
governed  by  the  same  c  jnsi  I-  r  iii  i>  .  My  opinio  : 
apart  from  authority  beuig  what  1  have  already  ru-;ii- 
tioned,  I  must  examine  the  authority  cited  to  9M 
whether  it  anpports  the  proposition  in  the  text. 
Keayt  v.  Zaae  was  a  anit  agamst  a  if  iistee  ohargiaf 
him  with  breach  of  trust  by  lending  part  of  th»  trm: 
funds  to  the  tenant  for  life.  The  breju-h  of  u>i»! 
aud  the  liability  of  the  trustee  for  it  wus  a<ifflitte>l. 
and  the  questicm  of  subsianoe  was  whether  th* 
trostee  was  (entitled  to  impound  for  his  btwCt 
the  interest  of  the  tenant  for  life  at  whose  instance 
and  for  whose  benefit  the  breach  of  trust  had 
oornmitted.  The  Lord  Chancellor  held  that  th* 
trustee  was  so  entitled,  and  in  truth  for  the  praK^at 
purpose  there  ii  nothing  more  in  the  case.  It 
aigoed  by  the  eomisel  for  the  petitionees  that^ 
trustees  oomndttsd  %  breaah  of  trast  in  lending  psrt 
of  the  trust  fund  to  the  tenant  for  life,  and  that  such  » 
loau  was  not  authorized  under  the  power  to  invest  era 
personal  security,  'fhe  Lord  Chancellor  does 
expreesly  notioe  this  argument.  I  do  not  think  ks 
can  be  taken  to  be  refMbog  to  it  whsn  he  eays.  oa 
jp,  fi  that  the  breach  of  trust  consisted  in  the  caUiajf 
in  of  the  trust  fund  of  £d,00()  iu  the  year  \S\b,  naA. 
putting  it  out  not  on  proper  security,  but  as  a  lowi  t'> 
tiamuel  Keays,  who  had  the  life  interest  in  it,  and  on 
whoee  inscrfvenoy  in  1849  it  became  lost  and  irrecover- 
able ;  nor  can  I  see  that  the  authorities  dted  by 
conniel  in  support  of  that  argument  (to  which  I  have 
referred)  do  really  support  it.  The  tn.-Ji  n-  thatttM 
real  breach  of  trust  waa,  aud  was  a^imitted  to  be,  tH« 
advance  to  a  man— namely,  Bamnel  Keays,  the  teoant 
inx  life,  who,  if  not  in  embarrassed  ciroomstaaoas  at 
the  time  of  the  advanoe,  was  at  any  rate  a  man  of  as 
means,  or  one  to  whom  such  an  advance  could  ni>t 
prudently  be  made.  The  advauce  on  ]>ersoaai 
security  there  authorized  was,  like  the  advanoe  «a 
penooM  seouiity  here,  trsated  by  the  settlement  as  * 
mode  of  investment,  and  it  waa  not  intended  that  ^ 
trustees  should  pay  thf  trtist  i-jr-tify  u  v  i-  to  'fc? 
tenant  for  life  or  aayouo  else  witkout  a  reasonable 

•^eotatioB  of  raoovtriaf  it  wbOB  «atttad,«iid  la  Ihit 
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High  Couat.  Is  &x  ItAixQ.—ls  as  As  A&aitbatiok  bstwxsn  David  xsd  Matthsws.  High  Court. 


I  the  tnistt-es  took  a  bond  from  Samuel  Keays  with 
»  policy  of  assuranoH  OQ  his  life  aa  oullitttiriil  security. 
It  would  be  going  too  far  to  say  that  Samuel  Keays* 
trnmay  ior  life  or  ite  det«niiiDshle  obaoMtar  hmi 
DOiUsg  to  do  with  the  dwiiiini  hi  tint  cms,  for  it 
rfrt&inly  had  :  but  on  tho  other  hand  I  do  not  think 
ifiat  it  13  a  suttirient  or  indewl  any  atithority  for  the 
pru[)osition  iii  Lewiu  on  Trusts. 

Being  unoontroUed  by  authority,  and  seeing  no 
ofajeorion  on  prinoipl*,  I  hold  that  the  tnasters 
are  at  liberty  to  advance  the  whole  or  any  part 
of  the  trust  propetry,  wliether  in  their  hands 
ijTMted  or  with  tnc  uoTi-ent  of  the  settlor  obtiiiin  d 
by  realizing  invt»tm«'uts,  to  her  on  her  persoual 
Moari^.  answers  the  qoMtion  aahed  by  the  sn  m- 
aMMla«iieMiia»i  th>tk>  eijiw theopiiuon  by  the 
eovt  ttiAt  the  tiuetow  an  at  liberty  to  ■dTeaoe  the 
trust  tund,  rf-alizing  xnvestinorjta,  if  necessary,  for 
That  purpose,  to  ih*}  teuaut  fur  life  ou  her  personal 
Hcurity,  that  is,  a  bond  or  note  of  hand,  if  they  think 
tit.  This,  however,  I  nnderatand,  will  not  ooDtent  the 
trustees,  who  wirik  to  know  not  only  whetiier  they  may, 
if  tLey  think  fit,  but  whether  they  ought  nmier  tho 
circumstaucf 8  of  tb(^  case  to  make  thu  advauce.  In 
this  case  I  am  not  prepared  ou  the  present  materials 
to  answer  the  question.  There  is  evidence  directed  to 
»bow  that  it  18  to  the  advantage  of  the  teoaily, 
iiwliidiiig  in  that  tflnn  all  that  can  in  any  event 
taife  benefit  from  the  settlemrat,  that  the  advance 
should  be  matie,  but  I  nm  l  y  no  means  sure  that  such 
evidence  can  properly  be  rt^garded,  and.  at  any  rate, 
I  am  not  diepioied  to  give  much  weight  to  it.  An 
adtanoe  on  pennnnl  aeeurity  dtffsn,  of  aoone, 
naterially  from  an  mveMment  in  any  other  of  the 
modes  aalhori/.t-d  by  the  settlement  and  strictly 
It  is  not  an  a<lvaucti  ou  (security  at  all.  Nevtir- 
tbelfSS,  I  think  that  what  ia  coutemplatod  is  an 
sdvanoe  by  way  of  loan  with  the  prospect 
of  the  money  being  repaid  and  being  berMftw  avail- 
able for  the  beneficiaries  under  the  Hettlement.  It 
was  neglf<ct  in  this  r(?8pect  whieh  con9titut*<l  a  lireach 
jf  trust  in  Ktxtys  v.  ,  m  i  tho  trustees  of  this 
■■uttlement  would,  I  thtuk,  bo  guilty  of  a  breach  of 
tmst  if  they  advaDoed  the  money  to  the  tenant  for 
hie  withont  faeias  aatiafled  that  aooner  or  later  it 
woidd  be  reconpeoto  tiie  settlement,  or  at  least  tiiere 

was  a  reaaonall-  i  rDspect  of  this  beiiif^  doue.  For 
this  purpose  it  would,  of  course,  be  neoestsary  to  con- 
(ider,  not  merely  the  prescmt  pceition  of  the  tenant 
ior  hlab  httt  alio  whether,  by  means  oi  the  pffopoeed 
advaoee,  ahe  wonld  probably  improve  that  podtion 
and  make  it  more  likely  that  she  would  be  responsible 
ior  iuch  a  sum.  The  evidence  does  not  go  to  this.  If 
the  to'usttjes  are  willing  to  make  the  iuvestigatiuns 
tbsttiMlves,  and  forming  their  own  oonolusiou  to  act 
enlhair  own  responsibiliiy,  there  ia  BO  occasion  for 
me  to  do  more  than  say  that  they  are  at  lit)erty  to 
make  the  advance  out  of  the  trust  fund  if  they  think 
lit,  but  if  they  desire  n  y  -tkuction  th^y  nmst  produce 
farther  evidence  on  tho  lines  above  indicated,  and  the 
•ammons  must  be  adjourned  for  further  hearing  in 
ehatahata  on.  that  point.  Tbeooata  of  the  tenant  for 
life  and  tho  tnsteea,  to  be  taxed  between  aolioitor  and 
dimt,  nraat  in  nny  evmit  oome  ont  of  tiie  tnut  food. 

8olkitota»  fiadeli^s,  (falor,  ^  Mood, 
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Dec.  lo ;  Jan.  24. 


In  rt  Ax  Arbitkatiox  ustwkbn  BATm  akd 
Matxukws.  (a.) 

PartiurthipSaU  «/  bmnmtt  to  Murviviug  /wrtfier— 
•*  EftrU  awf  iecwritit»"'-ChodwilL 

Ci)-}Miriiifr'f  i-irridl  on  biisinets  uitdcr  the  style  of 
L.  A  D.  uiitii  iJ*7G,  tt'hen  L.  died.  I),  thoi  tntertd  iulv 
a  fHirlnerthifj  with  M.,  wtdtr  artides  which,  inter  ali  i, 
providtd  thiU  the  biuiiieu  shoiUU  be  carried  on  under  the 
old  aUfk  of  t.  A  D.,  and  that  in  the  event  of  the  decease 
of  tithrr  partner  the  titrviwr  might  purchase  the  whole 
bn«ine»s,  and  /or  such  purpote  a  general  aeeount  of  the 
Jirm's  profterty  shoul  >  i»'  made,  iitrlndui'j  a!!  f.'i-  "  'JfirtA 
and  seriirities,"  and  the  value  Ihereo/ i»h*/uU  becalcuiaicd 
as  at  the  date  of  such  decease. 

L'pon  the  death  of  the  partiet  interuted 
appointed  the  same  person  to  he  arbitrator  and 
apprainT,  mcl  lliis  p'i>t>i,  stated  a  $pccm{  case  to 
tftr  finrt  uii'Irr  net  ion  I'J  »/  the  Arbitruitun  Act, 
Iss'.K  j,T  n  d'  -i.ii"n  as  to  whether  he  ouyht  to  include  the 
goodwill  of  the  Jinn  in  hie  valuation,  afiU,  if  lo,  what 
was  the  proper  footing  cm  wAieft  to  value  it, 

llthl,  th'il  thr  ,/,,<.  lirilf  ought  to  be  included  iii  the 
vaiuaium,  uud  Unit  il  <,i':j!it  to  be  valued  on  the  footing 
that,  if  it  were  sold,  th'  s'li-fifimj  iKirtmr  w<,ald  h<  at 
Ubertjf  to  carry  on  a  rival  btuiness,  but  would  not  have 
the  r^hi^lo  eUidt  customers  of  the  old  >lm,  OT  otrrjf  en 
business  under  the  style  of  the  old  firm. 

The  law  with  regard  to  the  disposal  of  goodwitt  on  the 
iliip'lnd,,/,  <f  a  jiarint  yship,  ami  u$  t'l  surviving  or 
continuiug  partner's  right  to  set  up  a  rival  butin^t 
disctmtd  am  exfiaimtd. 

Special  OBM  under  aaotiOB  19  of  the  Arbitmtion 

Act,  1889. 

M.  T^tricheux  and  Edmond  David  oarried  on  boai- 

nesH  in  Swansea  as  ooal  merehants  and  comraission 
agents  under  the  style  of  Letricheux  &  David  up  to 
the  death  of  Letricheux  in  December.  1876. 

Edmond  David  then  took  into  partnerahip  £.  J. 
MatthewB  under  artiolfla  dated  ^e  28rd  of  llaardif 
1877.  The  old  style  of  T.t  tn  hf  iiT  Sc  David  was  con- 
tinued. Article  5  provided  '  tiiui  m  ctise  of  tho  death 
of  one  of  the  partners  a  gnneral  account  o:  ili  poei- 
tion  shall  be  made,  including  all  effects  and  aecuritits 
of  whatsoever  nature  that  they  possess,  and  the  value 
of  snch  etfects  and  securities  be  estimated  «a  at  tlie 
date  of  such  deoease.  Two  appraiwra  shall  be 
appointed  to  fix  the  value  of  tlie  effects  aud  aocurities, 
one  by  the  surviving  partner  the  other  by  the  lawful 
h«ir8  of  the  deceased,  and  if  thaae  two  do  not  agree 
they  must  appoint  a  thiidpenoB,  whoae  deoision  ifaali 
be  final." 

The  partnership  created  by  tho  articles  of  the  23rd 
of  March.  1«77.  was  coutiaued  aud  renewed  as  pro- 
vided for  in  those  articles  and  expired  on  the  death 
intestate  of  Edmond  David  in  March,  1896. 

Soon  after  thia  it  wee  agreed  between  his  widow 
and  administratrix,  Louise  David,  and  Ric-hurd  John 
Matthews  that  one  B.  G.  Canker  should  act  as  sole 
appraiser  under  article  fi,  and  .substqueruly  it  w  ui 
also  agreed  that  he  should  also  act  as  sole  arbitrator 
in  accordance  with  article  10. 

Before  him,  on  behalf  of  the  deceased  partoer'a 
administratrix,  it  was  < intended  that  tho  busineia 
had  II  goodwill  and  that  it  might  to  l>o  included  in 
the  valuation,  and  evideiaoe  was  tendered  as  to  whether 
or  not  it  wa«  the  custom  of  the  trade  to  value  good- 
will aa  between  the  iwpreaentativea  of  a  deaeaaed 

(«.)  Saported  by  R  vleoh  B.  Fsmsam,  Eaq., 

Barfister-at-Law. 
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ud  a  aurviving  partner ;  but  this,  with  cer- 
tain other  eridence,  the  arbitrator  refused  to  receive. 
On  bohalf  uf  the  continuing  partner,  U.  J.  Mutthews, 
it  was  coateuded  that  there  was  no  guodirill,  aud,  even 
if  there  wm,  it  oagbt  not  to  be  v^lu^. 
The  qaertiooalor  the  flptnioa  of  the  coart  were : 
( 1  ]  Whether  under  artiele  8  the  arbitrator  onght  to 
consider  the  question  of  gouJwIll,  and,  if  any,  valae 
it  a«  attached  to  the  butiuess  ut  the  date  of  the  death 
of  David. 

(2)  Whether  or  not  ia  oottaideriog  the  question  of 
goodwill  be  ihonld  ftptmdae  the  twXub,  if  any,  thereof 
on  the  footinir  that  if  it  were  sold,  R.  J.  Blatthews 
would  be  at  liberty  to  curry  on  ii  rival  busioe®*  but 
without  any  right  to  solicit  uny  person  who  was  a 
customer  of  the  old  firm  prior  to  the  death  of 
Edmund  David  to  continue  to  deal  with  the  said 
B.  J.  Mfttthewfl  or  not  to  deal  with  the  purchaser ; 
•nd  whether  or  not  he  showld  appraise  such  value,  if 
any,  on  the  footing  tl,  ii  if  it  v.  -Te  sold,  the  said  R.  J. 
Matthews  would  nut  ho  entitled  to  carry  on  biisineM 
under  the  name  of  Letricheux  I'v:  David  or  on  what 
other  footiQg  ha  ahoold  appraiaeauch  valuai,  if  any. 

(3)  Whetfier  tiia  «vid«iM  tantead  ma  rightly 
refused. 

Fanvdl,  Q,0,f  and  Nemur,  for  Madame  Louise 

David. 

C^ritUpherJamttt  forB.  J.  Ibtthewi. 

Our,  adv,  miff. 

Thii,  24. — Rom  EH,  J.— With  regard  to  the  first 
question  submitttid  for  my  opinion  I  do  not  think 
there  is  any  real  diiHcnlty.  Article  s  of  fJug  partner- 
ahip  agreement  oonaUtuted  in  anbetanoe  a  oontract 
lor  aale  of  the  partnevabfp  aaaets  to  the  amriTbg 
partner.  This  being  so,  then  on  primiple,  and  on 
the  authorities  cited,  1  am  of  opinion  that  as  the 
goodwill  funnod  part  of  the  eflecta  of  the  partner- 
ahip  at  the  death  of  Edmond  David  it  onght  to  be 
valued.  The  aothoriliea  were  ao  fnlly  cited  and  dia- 
cussed  in  the  reoent  case  of  J>  tntttt<i,i  v.  Jennings,  46 
W.  R.  344,  [18981  1  Ch.  3"H,  before  Stirling,  J.,  that  I 
need  not  again  review  theiu.  And,  indeed,  I  do  not 
auppose  that  the  sunriving  partner  in  the  case  before 
me  would  admit  that  tha  aharo  or  tntneet  of  the  de- 
ceased partner  in  the  goodwill  had  not  passed  to  him, 
bearing  in  mind  what  the  effect  of  sach  an  admission 
night  be.  I  ought,  perhaps,  to  atld,  with  reference 
to  an  argument  adduced  to  me  based  on  the  spedai 
proviaiona  of  article  9  of  the  partnership  agreement, 
that  I  cannot  gather  from  that  article  that  the  share 
of  piroflta  payable  to  the  representatives  of  the 
deceased  partner  was  given  in  lieu  or  jtayment  of 
that  partner's  share  of  goodwill.  The  more  natural 
inference  is  that  the  share  of  profits  was  given  in 
lieu  of  inteceat  on  the  deeeaeed  pMrtner'a  portion 
allowed  to  icmain  in  the  hoalBflea. 

With  regtrd  fo  t!;n  second  question  I  feel  more 
difKculty.  I  iLiuk  that  the  goodwill  ought  to  be 
valued  on  the  footing  of  the  consideration  of  what  its 
value  would  have  been  to  the  partnership  if  there  had 
been  no  oontract  between  the  partners  that  the  sur- 
viving partner  should  purchase  the  share  of  the 
deceased  partner  in  the  partnership  effects  and  securi- 
tiea,  and,  therefore,  on  the  footing  that  if  it  were  sold 
the  surviving  partner  would  be  at  liberty  to  carry  on 
a  rival  business ;  but  also.  I  ttinki  on  the  footing 
that  he  coold  not  nae  the  name  of  the  partnenhip 
firm  of  Letricheux  &  David,  and  would  not  have  the 
right  to  Bolii  [[  tl;-'  i  l  l  ■  ii.-toniers  of  the  Ii: m.  I  will 
take  the  uase  ot  a  partnership  of  the  ordinary  kind 
determined  by  the  death  of  one  partner,  and  will 
oonaidar  what  the  xjchta  of  the  daceaaed  partner 
tranldbe.  The goodiral oi  the  badaaia iroua ba aii 


asset,  and  might  well  be  the  most  valuable  aaMt  of  ths 

partnership.  The  executori,  therefore,  in  the  abaraee 
of  special  provisions  in  the  partnership  contract,  would 
be  entitled  to  require  that  the  goodwill  should  be  sold 
together  with  the  other  assets  for  the  piv^oaea  oi  diii- 
sion  between  tho  exeontom  and  tiba  avninng  paitaMr ; 
if  the  surviving  partner  refnaad  to  cany  oat  ttis 
implied  contract,  tli>  ti  th^  executors  coull  by  so 
action  in  the  Chancery  Division  obtain  an  order  for 
the  sale  of  the  goodwill  under  the  direction  of  th-? 
ooDzti  Thia  ia  now  well  settled,  though  at  one  tims 
it  was  oomidered  and  bed  been  decided  (see  Hamrnrnd 
V.  Douglas,  5  Ym.  that  the  goodwill  survived  for 
the  benefit  of  tlie  liWng  piirtner.  And  in  the  raeso- 
timo  ])ending  the  sale  I  think  the  «urviviu<:  pfirtn^r 
would  not  he  allowed  to  appropriate  to  himself  the 
goodwill  which  belonged  to  the  partnership  (see  for 
example  the  case  of  Turner  v.  Mt^for,  10  W.  B>  itt, 
3  Oiff.  442).    In  that  case,  which  was  one  of  £anh- 

tion  l)V   ugriT-mt-iif    1  i-'t '.vt'i.-ii    living    jinr'nt^rs,  tbere 

was  a  special  ^reem(«nt  that  the  goodwill  ihomi 
be  sold.  Bat  lean  aae  no  difFerenoe  m  principle, 
aa  f ar  as  conoenis  the  point  I  am  now  deaUng 
with,  between  a  apeoial  oontract  that  tiie  cooa> 

will  should  be  sold  and  the  contract  implied  by 
the  court  in  ordinary  oases  of  partnership  :  see  al* 
Taylor  v.  Nmte,  37  W.  R.  190.  39  Ch.  D.  5:}S.  In 
the  case  of  Lewi$  t.  Xian^don,  7  Sioi.  421,  there  are 
aome  obaervatioBS  by  flhadwdl,  Y.C..  which  woaU 
seem  to  imply  that  he  regarded  a  surviving  partner  as 
being  under  an  obligation  to  the  legal  personal  repre- 
sentatives of  a  deccfised  jiartner  to  preserve  the  go>i- 
will,  but  those  observations  must,  I  ttuuk.  be  regarded 
as  based  on  the  above-mentioned  case  of  Hammn»<i 
V.  Ihnvjlaa,  which  at  that  time  was  probably  regarded 
as  representing  the  law  on  the  subject  of  goodwBL 
If,  then,  it      [iiil  iMTiuiH-iil)!'-  t>;r  :i  ^'urriving  partner 
to  appropriate  to  himself  the  goo*iwill  of  the  partner- 
ship business,  it  follows  that  he  ought  not  to  do— and 
in  oaae  of  naoeaaitar  would  be  reetrained  by  the 
oonrt,  pending  a  aale  of  the  goodwill  for  tiie  bmirft 
of  the  pari  IN  r  hip.  from  doing    my  i  t  in  excess  uf 
his  rights  which,  if  not  stopped,  waulJ  eual>le  him  to 
obtain  the  goodwill  or  any  part  of  it.    For  exaiupK- 
though  a  anrviving  partner  ia  within  Ikis  righto  in 
oarrj^ngonarimilaroriival  boahMaa,  hecoald.inmy 
opinion,  be  restrained  from  carrj'ing  on  that  nvti, 
business  in  the  name  of  the  partnership  firm  so  as  to 
lead  to  the  belief  that  he  was  carrying  on  the  partner- 
ship business,  or  so  as  otherwise  to  appropriate  to 
himself  the  goodwill  of  that  busineas.   In  saying  tins 
I  am  not  considering  special  cases  of  difHcalty  whiah 
might  arise  if  the  name  of  the  surviving  partear 
was  exartly  tti.'  wamr  :iH  tl>;Ht  of  the  partnerahip  firm 
and  he  was  doing  nothing  else  which  might  in  jure 
the  goodwill  b^ond  carrying  on  a  similar  buainess 
in  hb  ownaane^  but  lea  dewing  only  with  ocdiaMy 
oasea.    With  lefeMttoe  to  cettalo  caaaa  wldeh  et  Irrt 
Bight  luight  appear  to  oonfiict  mth  the  view  I  have 
expressed,  it  will  be  found  on  examinatiou  that  tho* 
cases,  so  far  as  not  overruled,  do  not  really  conflict. 
I  need  not  again  refer  to  the  oaaea  of  JIammomd  v. 
Dotigku  and  £e*na  T.  LtMffttm,  or  refer  in  detail  to 
cases  or  observationj!  in  cases  [as  in  liohrrt.ion  t. 
Qtiid'iiir/f'iii ,  2S  Boav.  32!>)  based  on  the  erroneoi! 
supposition  that  IListvnvH'i  v.  Ihughu  was  a  binding 
authority.    As  to  the  case  of  Wekaier  v.  Wfb^r.  i 
Swans.  49(1  n.,  that  was  not  cue  where  the  exeoatow 
of  the  deceased  partner  were  seeking  to  pcoteot  tiM 
goodwill,  but  was  an  application  by  them  to  teielnaa 
the  surviving  partner  from  using  the  name  of  th< 
firm  based  merely  on  the  ground  (obriooaly  un- 
tenable) that  thereby  the  estate  of  the  decease*! 
partner  might  be  made  liable.   With  regard  to 
flM  caae  of  Bmk$  t.  OOtoH,  13  V.  B.  lOli,  91 
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B«T.  «66,   it  was  one,  according    to  tho  v'ww 
of  the  }ud{;fl  who  decided  it,  whw«  co-partotrd  btMi 
a^.Tft^d  on  dissolntion  to  divide  the  assets,  inclading 
the  goodwill,  so  as  to  allow  either  partner  to  lue  the 
name  of  tbe  pailoersbip  firm.    I  know  of  no  oth«r 
c»»e  bearintr  on  tlto   poiiit  which  cnWi  for  spoL-inl 
roinment.    It  is  true  thivt  I  cannot  find  any  ciisc 
iirf-ctly  estnlilishing  the  right  jf  the  I'xecutors  ni  ti 
deceased  pttrtner,  ia  order  to  protect  the  goodwill,  to 
■Bnjanctiou  to  restrain  the  linirvivinB:  partner  from 
urtjiDg  on  btuuiflM  in  tha  ntm»  of  tht)  paitnerabio 
firm.  But  that  ia  not  extraordinary  when  it  ia  eon- 
tidered  that  up  to  odmpanifively  recent  times  it  whs 
coDfeidertrd  tbat  the  right  to  the  goodwill  belonged  to 
ihe  SDrviving  partner,  and  that  it  ia  Mllyrecently  that 
the  importance  of  goodwill  and  tb«  BOOmity  of  pro- 
wntiiig  its  improper  appropriation  bm  bean  Itdly 
r.LOg:nizcd,  and  I  may  refer,  as  illuNtniting  this,  to 
rhc  vt'ry  recent  important  decision  of  tbe  Uouse  of 
Lords  in  the  case  of  Trr>;o  v.  J/nuf,  11  W.  U.  225, 
[l.s9oj  A.  C.  7.  And  bearing  in  mind  that  io  ordinary 
cases  of  dissolution  of  partnership  hy  deafb  of  one 
partner  there  is  implied  a  right  to  have  the  good- 
will sold,  which  would  have  to  be  carried  out  by  an 
k--'i,aimeut  of  the  k     ;v,  ill  to  the  purL'ha^er  ;  it  is 
pertiuent  to  refer  to  what  JuoM,  L.J.,  said  in  Lrvy 
T.  Walker,  27  W.  R.  370,  10  Ok.  D.  436.  that  without 
SDj  doobt  on  bis  psrt  tbe  asdgnment  of  the  good- 
will ol  a  btt»in«iB  oony^ed  the  rigbt  to  use  the  name 
cf  tie  busiiicfs  sold,  and  the  exwu'ivc  right  to  use 
iuiu.  n&uiis  M  between  the  vendor  and  purchaser  of 
that  business. 

It  farther  eppeais  to  me  to  follow,  thet  in  oon- 
•idering  the  vame  of  the  goodwill  it  idtonld  be 

appraised  on  the  footing  tliat  thn  surviving  partner 
vould  not  be  st  lilx-rty  to  sdlii  it  the  customers  of  the 
old  firm  ;  for  if  the  goodwill  had  li<-en  sold  in  the 
ordinary  way  on  tbe  deatb,  and  had  been  assured  to 
tbe  purchaser,  it  is  clear  sinoe  tbe  case  of  Trego  v. 
Bmnt  that  Ihe  surviving  partner,  who  would  have 
been  one  of  tbe  vendors,  conld  not  injure  the  good- 
will sold  Ijy  Rolicititjg  the  customers  of  the  old 
tins.  And  .see  the  case  of  Jennings  y.  Jenniu'/B, 
above  referred  to,  and  while  referring  to  that  case 
1  dasire  to  add  a  few  observatioaa  on  tbe  point 
mntioncd  by  Stirling,  J.,  at  pp.  389  and  390  of 
ti  e  report  of  that  case  which  occasioned  him  some 
it/obt.  In  cases  of  sale  of  a  busiuotis  by  tbe  court 
for  tbe  purpose  of  winding  up  a  partnership,  it  has 
been  the  practice  to  provide  by  the  particulars  of  sale 
tbit  the  sale  would  not  prevent  the  persons  previously 
interested  in  the  business  or  their  rppre-st  iitatives 
from  c»rr>ing  on  a  like  business.  Hut  that  provi- 
rion  is  inserted  whether  tho  dissolution  of  partnership 
Qccius  by  tbe  deatb  of  a  partner  or  in  the  lifetime  of 
all  the  partners.  And  tbe  reason  of  its  insertion  is 
to  prevent  a  purchaser  being  misled  into  supposing 
that  be  is  buyinsr.  or  that  the  vendors  are  going  to 
k11  to  hiui,  ail}  thing  beyond  what  would  bo  implied 
by  the  law  by  au  assignment  of  tbe  goodwill  of  tbe 
business :  see  the  observations  of  Turner  and  Knight- 
Brace,  hJJ„  in  Jokntm  MtUtleif,  IS  W.  &.  38. 
)  Be  O.  J.  ft  8.  4ift.  The  nrovision  is  not  in- 
•  ti^ed  to  give  any  right  to  the  partners  or  their 
rtpr«»eutative«  to  appropriate  to  themselves  the 
boitfit  of  tbe  goodwill  which  has  to  be  sold.  It 
merely  points  out,  so  s«  to  prevent  any  mistake  or 
nuiiiMhrTBfaBdtng,  that  the  sale  of  the  goodwill  of 
'J  Vii'ir.c.'s  does  nf>t  in  itself  ]iT*'rf  nt  vi  iidors  from 
uu-rjjjig  uu  41  like  business  ;  but  th«  luuviaiuii  dues 
nut  provide,  and  is  not  iutendotl  to  provide,  that 
tha  like  bnsinrss  may  be  carried  on  by  the  vendors 
in  a  manuer  incompatible  with  their  position  as 
vendors.  For  example,  in  case  of  a  sale  uu  disaolu- 
tiua  between  two  living  partners,  who«e  names  differ 


from  the  name  under  which  the  partnership  business 
bad  been  carried  uu,  tha  provision  in  question  wuuld 
not  entitle  either  partner  to  carry  on  a  like  business  in 
the  partnership  name  so  as  to  lead  to  ^the  belief  that 
the  bnaineBS  wm  tbe  aame  as  or  a  continnation  of  the 
partnership  businrs?.  And  in  tho  same  way,  in  my 
opinion,  the  provit'ion  would  not  entitle  oue  of  the 
jnirtm  r  vendors  to  ii^jure  the  gnodwill  sold  l^aolioit- 
iiig  the  tustomprs  of  the  partnership  firm. 

With  regard  to  tho  case  of  I'tttrsim  v.  Praravn, 
32  W.  R.  1006,  27  Ch.  D.  145,  alao  referred  to 
by  Htirling,  J.,  in  Jrttnfwjw  T.  JmuingB,  it  the 
whole  nf  the  ligreenuLt  in  question  in  that  action 
b«!  looked  at,  and  the  circumstances  under  which 
it  was  entered  into  be  OOOSidered,  I  think  it  is 
olear  thftt  the  parties  moat  have  intended  that  the 
defendant  shoold  be  anthoriaed  io  carry  on  business 
in  the  same  way  as  any  stmnger  might  do,  and 
c»rtainly  that  was  the  view  that  was  taken  by  tbe 
Court  of  Appeal,  and  upon  which  its  decision  was  bast?d. 

Before  parting  with  the  case  which  I  have  now  to 
decide,  it  appears  to  me  that  there  in  another  and  a 
8horter  way  of  dealing  with  it  which  leads  to  the 
8ame  conclusions  as  those  above  pointed  out.  By  the 
])<irtnersbip  agreement  Edmond  David  and  B.  J. 
Matthews  contracted  that  tbo  partnership  assets, 
which  would  include  the  goodwill,  ahonld  on  the 
death  of  one  be  sold  to  the  tumTor.  Vox  the 
purpose  of  Talnmg  tiie  goodwill,  no  diffsrenoe 
can  properly  be  drawn  between  a  contract  to 
sell  to  one  of  the  partners  and  a  contract  to  t>ell  to  a, 
stranger.  If  the  partners  had  contracted  that  on  the 
death  of  one  the  goodwill  should  be  sold  to  a  stranger, 
the  attanger  baying  and  taking  an  assignment  of  the 
goodwill  wonl  1  li  iv.  been  entith  d  to  prevent  the 
survivor  of  tliL  piirtiiem  from  (;arrying  on  a  like 
busiiH  ss  in  tho  mime  of  the  firm  "  Letricheux  & 
David,"  and  from  soliciting  tlic  customers  of  tho  firm. 

With  regard  to  the  third  qu-  -ition  submitted  for  the 
opinion  of  the  court,  it  is  clear  that  the  arbitntor 
«  as  right  in  nut  receiving  the  evidence  mentioned  bj 
bim. 

Kulicitors,  Midddl,  Vaizei/,  dt  Smitkt  tot  W*  Mobinton, 
Smith,  .Son,  A  Ltwu,  Swaose*;  PmI  £,  VmditTpumi> 
4  Evt,  far  IitgUdewt  Bont,  Jt  V«nderpump,  Swansea. 


l\h.  13. 


Q.  B.  Dir.  ) 

(Lawrence  and  Channell,  JJ.) ) 

Reo  v.  Justioks  ci'  BrcKiNUiUMSUiaJi.  (a.) 

Vurcimition—Juaieet—Cfrfijicat';  f>/  anueimthua  a^tc- 
tion  —  Evidence  —  CtrtificaU  of  the  birth  of  the  child- 
Vaccination  Art,  189b  (01  Je  G2  (Vet.  c.  49),  «.  2. 

Justices  have  power  to  tnafts  a  rufc  that  they  will  nut 

eiiterfuin  mi  itppli'-'itiun  for  a  <  trtlft'-ittr  of  '•ims'  !'  Kdnus 
objection  under  mction  2  of  the  Wi'  i  lu'iti'iii  Act,  IS'JS, 
unlttt  and  until,  v?here  it  ia  possible,  <i  rrriijimt'  of  the 
birth  of  the  child  in  retpett  </  wim/m  Uie  a^flifaJLion  ts 
made  ia  pntdutxd  to  then. 

Rule  nisi  calling  on  the  justices  for  tbe  county  of 
Buckingham  to  show  oaoae  why  they  ahonld  not  hear 
and  determine  an  ^ppUeation  for  a  eertiflonto  under 

8?ctioii  "2  of  the  Vaccination  Act,  1K9S. 

Ou  tbo  16th  of  November,  1«98,  Arthur  Bedford 
applied  to  the  justiceK  for  a  certificate  of  consciontious 
objection  under  section  2  of  the  Vaccination  Act, 
in  resjtpict  of  his  two  children.  He  was  asked 
if  ht'  priidiK  i  l  tht-  •  I  rtiliiates  of  the  birth  of  the 
cbildreu.  He  liid  not  ptuduoe  6uch  certificates,  but 
tendered  him'elf  and  his  wife  to  give  evidence  as  to 

(a.)  Beported  by  0.  G.  Wilurabam,  Eaq., 
Barnster-»t-  Layr. 
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the  birtl,.  i  f  tlic  cLildnu.  lie  u.ho  produced  the 
cbildreu  theiusulves.  Ho  was  tiier«uuoii  told  that  the 
application  would  not  be  granted  aiU6M  Mid  vntO  tiie 
birth  oertifioatei!  wrrr  prcduoed. 

Two  dmilar  Hppliuatioos  bad  \mn  made  hy  the 
applicant  upon  two  i)rovionR  orrTJi  Tns  in  nspect  of 
toe  same  dbildren,  both  of  which  Hpplicationa  bad 
boen  refiist  d  by  the  justices,  and  for  the  same  reason. 

Both  the  children  were  bom  before  the  12th  of 
August,  1S98,  fhtt  date  of  fh»  peariiig  of  tlie  Yaociiia- 
tion  Afct,  1898. 

The  joBticce  in  an  affidavit  filed  by  them  stated  that 
nt  rt  meeting  of  iLi?  juhticts  they  liml  uia^lo  a  rule 
that  no  application  for  a  c«rtitiuiktti  uuder  section  2  of 
the  Vaccination  Act  would  be  ent«Ttaii>e(l  bj  th<)m 
valcn  and  vntiL  a  oertiflcate  of  the  Inrtli  oi  the  ehild 
in  respeot  of  wixoa  the  application  me  made  tvere 
produced  to  thctn. 

Section  2  r.f  tbti  Vaccination  Act,  1898,  proridea  as 
follows:  "(1)  No  parent  or  other  person  shall  be 
liable  to  any  penalty  under  section  29  or  aeotion  31  of 
the  Yacdnation  Aot,  1867,  if  within  four  months 
froiii  the  hirfh  of  the  cliilil  lie  niitii^fles  two  justices, 
or  n  stijKinliury  jh^iIIch  intigistraf e,  iu  petty  »f  ssiuuM, 
1h»t  lie  coiiHfientiuu(t]y  believes  that  vacciuution 
would  Ite  j)rf  jiuliciHl  to  the  health  of  the  child,  and 
nitllin  eeveu  days  tLereaftar  delivers  to  the  Taovioa- 
tion  officer  fur  the  district  a  certificate  by  such 
justices  or  uwt^Htratrs  of  such  conscientious  objection. 
{'2)  This  Heetion  shall  como  into  operation  on  the 

Easaing  of  this  Act,  but  in  its  application  to  a  child 
orn  before  thtt  passing  of  this  Act  there  shall  be 
Bttbstituted  for  the  period  of  fonr  month*  from  the 
faiitb  of  tlie  ehild  the  period  of  four  montlu  from  the 
p88t>ing  of  this  Act." 

Sch  ulteM  Young,  in  support  of  the  rule.  — The  evidence 
tendered  by  the  applicant  was  the  brat  evidence  of 
the  facts  of  the  births  of  the  children.  The  justices 
had  no  power,  under  the  Act  of  !  h9«  or  other  ivis^,  to 
mako  H  rule  reqniriiif;  the  jtrmi  iLiiun  uf  n  Itirth 
certificate.  The  cbildrtui  having  beeu  boru  before  the 
lOch  of  October.  18(>H,  and  the  application  haviug 
been  made  within  four  months  from  that  d«to,  it 
became  immatnial  to  prove  the  precise  date  of  the 
Urtb  of  the  children.  The  effect  ot  thr  mli-  made  by 
the  justices  i*  to  impose  upon  all  applicants  for 
a  oertifliale  the  cost  of  obtaining  a  birth  certificate. 

LaWBAITOBi  J.— This  ruin  must  be  discharged.  The 
jnatioes  have  adopted  by  far  tb«  most  convenient 
ni aimer  of  dealinjj;  u'I'li  t  tn-ic  uj  i] at  miis  iu  requiring 
the  prodnctiou  of  a  wrtiticate  of  the  birth  of  the 
child.  The  birth  certificate  so  produced  would  refer 
to  the  birth  of  the  child  in  reapeot  of  whom  the 
application  was  made,  and  then  tlwi*  oonld  be  no 
doubt  in  respect  of  what  child  the  application  was 
uiade  and  the  certificate  under  8«otion  2  of  the  Act 
granted.  It  is  of  great  importance  that  the  child 
should  be  identified  botii  for  Uie  purpose  of  preparing 
tiie  oertiflaate  and  for  the  purposes  of  any  future 
procoedhigi  taken  in  recpcot  of  the  child  to  wliom  it 

refers. 

CHAmmii,  J. — I  am  of  tiie  none  opinion.  The 
instioM  are  entitled  to  rrqnire  a  entificate  of  the 
ohrtli  of  the  child,  and  to  melee  a  rale  to  that  Hfeet, 

Hidess  Home  reason  is  shown  why  such  certifiaHtc 
should  iidt  or  could  not  be  given.  Thejr  require 
•uoh  certificate  for  the  purpose  of  drawing  up  a 
proper  order.  If  an  apphc&tion  were  made  in  respect 
of  a  child  wbidi  wap  never  registered  or  m  iesx)ect  of 
a  child  born  cut  of  the  country,  it  is  not  6Ugg«8ted 
that  the  production  of  a  birth  certificate  would  be 
required. 

Rnh  'liachartjecl. 

Si^Uator  io  support  of  the  rule,  Altbrnst  Ohevertoa. 


Feb.  3,  10. 


Q.  B.  Dir.  t 
(Lawfwioe  nod  Chunnf^ll.  JJ.)  j 

Rbg.  v.  Justices  oy  Loxdok.  (a.) 
Poor  rale — Non-jxiymerU-  Issue  of  diUrtu  warraRt — 

y»  ap}>fnl  h't's  from  thi:  order  of  a  magittraU  dirtctim§ 
a  dhtreBa  xoarratU  to  i»aue  /or  non-paiftnent  of  poor 


Rulo  n  iii  to  the  ju3tico8  of  London  in  quarter 
to  hear  an  ajjpeal  by  the  Palmerston  Publithitif  Oo. 
(Limited)  aj^aiuyt  an  order  of  the  justices  o?  thi- 
i:jtrand  Division  issuing  a  warrant  to  levy  bj  distreai 
and  sale  of  the  goods  of  the  oaw^&Bf  lot  non^pey- 
ment  of  certain  parochial  latci. 

The  justices  haid  refused  to  hear  the  appeal  en  the 
ground  i(;iit  there  wa«  no  right  of  appeal  from  an 
order  of  juaticts  issuing  a  diiitr^  wamuit  for  non- 
payment of  rates. 

43 Elis.  c  2*  ■.  6:  "Fnmded  always  that  if  aaj 
person  or  perKma  shall  find  themaelTes  grieved  with 
any  aess  or  tax,  or  other  act  dona  by  the  sAid  church- 
wardens, and  other  persons,  or  by  the  said  justicM  of 
the  peace,  ttiat  then  it  shall  b«)  lawful  for  the  justicr* 
of  peace,  at  their  general  quarter  sessiious.  or  the 
greater  number  of  them,  to  make  su'jh  order  theroiD  as 
to  theiu  should  be  thought  uonvenieot;  andtlmsBiw 
to  cuuelude  and  bind  all  ]>artiea,** 

17  Geo.  '2,  c  >  ^.  1  :  "In  case  any  perwn  or 
persons  shall  find  hiui,  her,  or  themselves  aKgrier»i 
by  any  rate  or  aaMMment  made  for  the  reli«?f 
of  the  i^oor  ...  or  *  by  any  Mf^eet. 

act,  or  thing  done  or  omitted  by  the  ehnrehwacdsas 
and  overseers  of  the  poor,  or  by  any  of  his  Majesty'* 
justices  of  the  peace ;  it  shall  and  may  b«  lawful  for 
such  person  or  persons  .  .  .  to  appeal  to  the  not 
genenl  or  qoarter  eessious  of  the  peace." 

flection  7 :  "  And  for  the  mcare  effectual  levying 
money  assessf  d  for  the  r<  li'^f  f  the  poor,  be  it  enacted 
by  the  authority  aforeaail,  tiiat  the  goods  of  anv 
person  assessid,  and  refusing  to  pay,  may  be  levied 
by  warrant  of  distress,  not  only  in  the  place  for  which 
such  assessment  wa«  made,  but  in  any  other  plaos 
within  the  same  county  orprednot;  and  if  wiflfwawrt 
distress  cannot  be  found  within  the  said  ooonty  or 
precinct  .  .  .  such  goods  may  be  levied  in  sa  - 
other  county  or  precinct  by  virtue  of  such  waniu^ 
and  certificate ;  and  if  any  person  shall  find  him  or 
heiself  aniiaTOd  by  moh  diatrees  as  aforesaid 
and  maybelawfol  for  endi  pcraon  to  a{^»«al  to  the 
next  general  or  quarter  sessions  of  the  peace  for  ti- 
county  or  precinct  whore  such  assessment  was  maor, 
and  the  justices  there  are  benby  reqaired  to  hear  sad 
finally  determine  the  same." 

J.  i\  (Jrain  showed  cause  against  the  rule. 

J.  B.  JfoMctM  in  support  of  tfaa  rale. 

The  following  cases  were  referred  to  in  the  cdiitw 
of  the  arguments :  Meg.  v.  Jiuticet  of'  Kernt,  \^ 
L.  T.  Sep.  672,  15  W.  K.  G.  L.  Dig.  67  ;  lirg.  r. 
Forreit,  3  T.  R.  38 ;  Rrg.  v.  Jtutica  of  I'orkaJurt, 
3  T.  R,  776  ;  lieg.  v.  Jtistiees  of  Devon,  I M.  *  &  411 ; 
Rimrdo  v.  Maidenhead  Local  Boofd  of  Hmttk^  i 
W.  K.  691,  27  L.  J.  U,  C.  73. 

Car.iMir.  walli 
Pebw  10.— Qlie  judgment  of  theeoortWM  rami  hy 

CHAK?ru4.,  J. — In  this  case  Mr.  J.  B.  2kL»tthev» 
obtained  a  r«je  niti  for  a  mandamm  to  the  joataoes  U 
the  County  of  Loodoo  aitting  at  the  North 
Quarter  finarimw  to  ~ 


(a.)  fiapottad  bj  F.  O.  lioBorMtar,  Ba^n 
at-L%w. 
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vbich  they  had  refowd  to  liaar  on  the  ground  that 
m  tbcir  opinion  there  waa  no  right  of  apppal  in  the 
au^.   Cause  was  shown  against  tbo  rul'^  being  luadt^ 
Irt-  Ij,  fi  r  •  US,  and  we  have  no  A   i  i     ly  whi'tber 
tilt:  rule  should  be  discharged  or  made  absolute.  The 
appeal  was  against  an  ordorol  futiMI  diicetokg  a 
wtraiwarnuit  to  issue  for  neoovwyof  poor  ratos  and 
dtlMr  tatat.   The  appellanti  aUeged  that  they  had  not 
been  rated,  and  that  their  name,  ho  fiir  as  it  appeared 
on  the  rate  books  at  all.  had  htsen  placad  there  suben- 
qaently  to  the  allowance  of  the  rates.    No  distress 
Had  accuaUy  bera  levied,  and  that  being  to  aantion  7 
of  17  G«o.  2,  0.  38,  could  not  be  rvlied  on  at  ^ving  a 
lig^ht  to  bring  the  present  iipp<>al.  ii«  thit  gave  a  right 
o(  appeal  only  to  jteraons  aggrifived  by  a  distresut. 
Mr.  Jlalthews,  in  his  argnuient  in  support  of  bis  rule, 
admitted  that  he  could  not  r«ly  on  that  7th  section 
i,wlucb,  he  contendtd,  ouly  gave  a  right  of  appoal 
where  the  distrsM  was  levied  outside  the  county),  and 
h*  admittM  that  the  only  statute  he  could  n-ly  on 
-  'lie  4;>  Kli/.  f.  fi,  8.  ti.    He  fuitber  admitted  that 
^L-  was  uiu»bi&  tu  tiiid  any  reported  case  in  which 
there  had  be^n  an  appeal,  successful  or  uosuccessful, 
under  43  £lis.  egMaet  the  issuing  of  a  dislrfss 
vmaat.   In  nooe  of  the  hooHu  of  practice  of  quarter 
»essions  fmost  of   which  contain  listj*,  i>urpiirting  ] 
to  be  eznaustive,  of  all  appeals,  wbiub  do  lie  U> 
iuarter  sessions)  is  there  any  mention  of  an  appeal 
aguoat  a  warrant  of  distress.   It  seeme  tone  (hat 
it  would  be  e  very  strange  thing,  if  there  really 
u  under  the  statut*-  l'5  Eli/,,  such  a  right  of  appeal, 
that  there  should   b«  no    trace   of   such    a  right 
in  the  books  during  tbo  pericxl  of  nearly  ;50<)  years 
which  has  elapsed  since  the  statute  pitssed.  Mr. 
Matthews'  anewer  to  this  was  that  until  the  Act  of 
IT  Qeo,  2  there  vat  so  limit  of  time  for  the  appeal 
sgaioet  a  rate,  and  that  in  all  probabilitv  appeals 
^►•rc  not  presented  until  an  effort  was  niaae  to  levy 
iLt  utooey,  and  then  the  appeal  would  be  against  the 
warrant,  the  rule,  and  all  the  proceedings  together, 
i^urther,  ee  to  the  period  linoe  17  Geo,  2  he  pointed 
oetthat  an  action  eonid  generally  be  maintained  in 
the  cast- a  in  whic  h  -u  mriin^^tohis  contention  an  apj->eal 
Uy  against  th(>  \vui  i.iut,  and  that  most  people  would 
prefer  an  acti<  n  in  which  they  got  damages  to  a  mere 
MpffttL    Thf  re  is  a  good  deal  of  force  in  this,  bat  we 
tunk  it  baldly  aoooonta  for  the  complete  abaanoe  of 
any  tmoe  of  ouch  an  appeal.     We  think  that  the 
explanation  is  this.    The  statute  of  Elizabeth  in 
geu<>ral  terms  give»  an  apj^eal  against  any  act  done 
uy  jttstiof^    It  does  not.  however,  provide  any 
mecfainery  (or  the  making  of  a  rata,  or  for  the  time  or 
usDnn*  of  any  tf^ml.   Many  yeeri  seem  to  have 
elapsed  befiote  any  definite  ooarse  of  procedure  was 
:;■  i^Je  obligatory  by  the   Tj^gislaturn.  Ultimately, 
viLcu  no  doubt  gr^iat  divt-ruty  in  prauticu  ha<l  arisen, 
the  statutes  of  17  Qoo.  2,  c.  3,  and  c.  '>iS  were 
faienid,  which  do  provide  eome  raacbinery  both 
for  the  making  of  rates  end  for  the  appeiUa.  Froni 
that  time  other  Acts  of  Parliament  have  from  tiino  to 
time  bet-ii  passed  aa  to  the  mode  of  making  rates  and 
Other  similar  matters.     The  result  is  that,  although 
the  atatuta  of  Elizabeth  remains  unrepealed,  and  is 
the  fMlldation  of  the  law  of  rating,  its  general 
proviaions  have  been  ■tiper»eded  by  the  particular 
provisioDS  of  subarqoent  legislation.    Just  as  the 
luaoner  of  making  h  rate,  which  waa  left  entirely 
imdt^fioed  in  the   stdtut"^  of  Elizabeth,  has  been 
:^tined  by  aubeequent  legislation,  so  the  mode,  time, 
«sd  nwniBT  of  making  the  ajppe^la.  whUdi  in  general 
t«nia  worn  anChoriaad  by  tSe  statote  of  Elisabefh, 
have  b«en  defined,  and  at  the  present  tin>e  the  right  I 
of  appeal  givea  by  the  statute  of  Elizabeth  exists  I 
only  in  the  way  defined  by  subsequent  legislation.  ' 
The  mode  of  appealing  againat  a  rate  is  well  defined,  | 


and  need  not  niw  bo  cousiderdd.  The  mode  of 
appealing  ag«inat  the  aot  of  joatioaa  in  authorizing 
the  money  to  be  levied  by  diitren  ii  by  app  waling 
under  >^ecti^n  7  of  17  Geo.  'J,  0.  'iS,  agauMt  tbe 
distress,  it  h<w  been  suggeat&d  thit  that  section  does 
not  cover  the  whole  groaad,  as  it  only  givea 
a  right  of  appeal  whoM  the  diatnai  is  oatside 
the  plaoe  of  aeaeMmeot,  and  that  it  preaoppoaaa 
the  existence  of  a  right  of  app9al  when  the 
distresa  is  within  thi!  place  of  assessment,  and 
that  that  appeal  must  be  under  4.1  Eliz. 
We  do  not  think  that  is  so.  Section  7  refers  to 
diatMsa  fliet  in  the  plaoe  of  aasesauent;  aeeondly,  out^ 
pile  that  place  but  within  tbe  same  c  mnty  or 
prodnot;  thirdly,  out«de  the  county.  It  go.-touto 
sty  that  Mny  pern  )n  ag^xriKved  by  "  suc  i  distreHS  as 
aforesaid  "  may  appeal.  We  tbiuk  that  means 
aggrieved  "  by  any  such  distreea  as  aforesaid,"  and  is 
not  confined  to  "such  (Uttrn>ai  aa  laat  afoieaaid." 
There  if,  therefore,  an  appeal  under  tbia  aeotfon 
whenever  a  distr  s-  is  1.  vied,  either  in  the  place  of 
assessment  or  elsewhere,  but  of  courae  there  is  no 
appeal  under  it  against  the  mere  act  of  issuing  the 
warrant  unleie  it  ia  followed  np  by  diitreae.  Thta 
enactment  appoara  to  as  to  define  tbe  mo  le  of  appeal- 
I  ins;  fi::r  anst  the  distress  warraut  and  to  prevent  an 
appeal  unlysj  there  had  been  a  distress.  W.-  were 
referred  to  a  case,  Ilrg.  v.  Ju-ti'->.  -<  <>/  IJ- c-u,  1  M.  iVc  S. 
111.  ae  ahowing  that  when  an  appeal  waa  given 
against  tbe  aot  of  justioee  (ea  to  the  Highway  ABt* 
\:i  Gm.  r?.  c.  7R.  which  was  the  matter  to  be  OOn- 
aidered  in  that  ciwe)  the  appeal  mi^fht  lie  against  the 
warrtnl  for  the  distress.  The  case  its"lf  does  not  even 
show  that.*  Lord  Ellcubarough's  judgment  seoms  to 
tMOit  it  as  poBsiUot  bat  what  he  held  waa  Hial  there 
was  no  real  grieranoa  oatU  the  diatitaa.  conaaqaentlj 
that  an  appeal  iritMa  fonr  daya  after  tbe  diatreaa 
though  more  than  four  days  after  the  warrant  waa 
withiu  four  days  of  the  cause  of  cum  plaint,  and  Lord 
EUenborough  pointed  out  that  although  a  warrant 
iasoea  there  may  never  be  a  levy,  and  therefore  no 
real  grievanoe.  That  oaae  doea  not  really  help  tbe 
appellant  in  this  ctse. 

The  case  of  lity.  v.  Jutlket  of  Kent,  16  L.  T. 
Rep.  i;72,  I  j  W.  it.  C.  L.  Lig.  ')7,  was  also  quoted. 
That  was  au  appeal  under  17  U«o.  2,  c.  38,  a.  7,  and 
it  only  decided  that  tliere  could  be  no  appeal  under 
that  section  on  grounds  applioable  to  an  appeal 
against  the  rate.  Tbe  decision  is  not  that  no  appeal 
lay  under  that  section  when  the  d'stress  was  iu  the 
])lace  of  asseaameut,  and  it  does  nut  aeem  to  us  that 
either  judge  thought  that  waa  so.  We  think  that  we 
cannot  hohl  Ibeieia  now  an  appaal  under  43  £lis.,from 
a  justice iasning  Ua  warraut  tolevy  a  rate,exoept  under 
till'  conditions  and  in  the  nirinner  pro%'idfid  for  by 
subaequeut  atatutes,  that  is,  after  his  distit  ss  has  b«uu 
levied.  This  seems  eulirely  in  accurdam  e  with  all 
reomded  practice.  In  the  present  caae  the  warrant 
waa  laaued  to  levy  general  diatriet  rate  aewers 
rate  as  well  as  ]Kjor  rat*',  but  no  argument  was  ad- 
dressed to  us  allowing  any  sp'cial  right  of  appeal  aa 
tc)  these  rates,  and  it  seems  that  they  arer.itea  leviable 
by  statute  under  one  warrant,  which  if  necessary  is  to 
be  treated  as  if  there  were  separate  warrants,  and 
which  also  are  subject  by  statutes  18  &  19  Vict.  c. 
120,  8.  161,  amongst  other  things,  to  the  same  right 
of  :i|  (  I  :j'  ns  in  the  case  of  poor  rate.  The  iuclubion 
of  the.se  rates,  therefore,  does  not  alter  the  matter. 
Mr.  Matthews,  in  argtiiug  in  support  of  the  rolo, 
aoggaatad  that  tbe  faota  of  the  preaant  ease  showed 
bow  deafarabile  it  waa  that  there  anotild  be  an  a]>[)oal. 
'  That  may  be  so,  but  as  an  appeal  to  quarter  sessions 
I  IS  entirely  statutory,  it  has  little  if  any  bearing  on  the 
'  question  we  have  to  decide.  What  we  hold  aim^Ij  ia 
^  toat  the  appeal  ia  premature  before  levy,  and  hmng 
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HiaBOmnrr. 


TMurd  to  the  faota  stated  in  the  affidaTiti  in  thi«  caae, 
it  if  mUikelr  tb«t  if  tbote  lioto  OMnmot  b«  altered 
tiMra  vm  m&  be  any  levy  on  tUa  wamtal.  If  fhoee 

faots  are  txuo  thero  w<is  in  jnri^'liction  whatever  to 
iuue  the  warrant,  ami  aK  Luiicerneil  in  the  levy 
(except  perhftps  the  subordiiiftte  oflicors)  would  be 
liable  to  an  action  if|they  act  on  it.  In  the  result  we 
ootne  to  the  oonolu«ion  that  the  quarter  aeanona  were 
right  in  refusing  to  bear  thia  appeal,  and  the  rule  for 
a  mamlamm  must  be  discbargeu. 

SoUdton,  J7.  C.  tkarhw  A  Son  ;  /.  C*.  Jt  W,  tnacaM. 


(Dfty  Mul  lAwnaoo,  JJ.)  /  '•^ 

YaSBIOOH  {ApifUant)  9.  ElXO  {Hapondent).  (a.) 

Local  gotieriuneHt—Jijfe-'taws—No  fomr  io  »et  oMde— 

BuHdmga. 

A  locnl  authority  empuwtrrd  to  make  bye-laws  i» 
bound  bjf  thtm  bjft'lawi,  and  hat  no  poieer  to  tatictivn 
huilding  pbmi  not  in  aceordanee  with  thtm.  They  have 
no  ditpenainy  poivtr,  and  any  jiurported  apprvval  of 
jilans  contravcnitig  sitcA  bye-lawa  is  inoperativt  and 
uaaliil.  'J'ht  (ipi'ioval  mutt  bt  m  law/ut,  and  not  o 
mere  actual,  approeal. 

Oaieiteted. 

At  a  petty  Besitions  at  Bristol,  mi  iTifonuatiuu  was 
prBferredon  the 30th  of  March,  18'Js,  by  Thunias  lieury 
Yabbioom,  the  appellant,  against  Edward  King,  the  i 
respondent,  under  section  Sdoi  the  Bristol  Improvement 
Act,  1847,  charging  that  tb«  nspondent  jiulawfnUy 
did  erect  a  certain  house  contrarj*  to  tlu^  provisious  of 
the  said  Act  inasmuch  as  he  omitted  to  build  a  parapet 
to  t     Hull i  iiouao. 

The  facts  proved  at  the  hearing  were  as  follows : 
The  house  mentioned  in  the  said  information  was 
erected  by  the  rc^ondent  at  fiell-  hill,  in  the  parish 
of  St.  Geoi^ge  fn  the  city  and  county  of  Bristol,  at  a 
date  subiequeut  to  the  ;tlHt  of  October,  1897,  being 
the  date  of  the  oommcuceiuent  of  the  Brittol 
Corporation  Act,  1897. 

Pfior  to  theoommenottneot  of  the  Bristol  OorporatioD 
Aet,  1897,  the  paiith  of  St.  George  was  situate  in  the  i 
urban  district   of   St.   George   in    the  oounty  of 
(Jioucc  fit^r,  but  by  the  provisions  of  that  Act  the  said  I 
parish  became  part  of  the  city  and  county  of  Bristul. 

The  said  house  was  one  of  a  continuoiis  row  of  j 
bouses,  and  the  walls  separating  the  tilA  boilMI  from 
tiie  adjoining  houses  on  either  side  were  party  walls. 

The  respondent  had  not  erected  parapet  walls  on 
the  said  jiarty  walls,  and  had  not  cnrried  up  the  said 
party  wallw  above  thcroofsof  tliesaid  adjoining  houses. 

The  .said  huu.sc  was  erected  in  accordance  with  a 
|4aa  deposited  hs  the  respondent  with  the  Urban 
iHstriot  Cmnicil  of  Bt.  George  before  the  12th  of  Jnne, 
1896.  The  said  jikn  did  not  comply  with  the  L'Gth  of 
the  bye-law8  made  under  ieclion  1,j7  of  tho  Public 
Health  Act,  ISTO,  and  then  in  force  in  the  urban 
difltriot  of  St.  Qeotge,  in  that  it  showed  that  the  party 
walla  of  the  said  honse  were  not  intended  to  be  carried 
up  above  the  roofs  of  the  said  adjoining  houses  as 
rtcjuired  by  the  said  bye-law ;  but  notwithstanding 
such  noB-compliauco  ttie  said  urb:in  district  conned 

Surported  to  approve  the  said  plan  on  the  12th  of 
unet  i998>  which  approral  wao  endoreed  on  the  nid 
plan  as  follows : 

*'  Saint  George  Urban  District  Ck)\incil, 
**B1mi  approved  June  12th,  18DG. 

'*  (Signed)         A.  Q.  Vzeaieb, 
 •*  Fftriding  Chaiimea.*' 

(«.)  Beported  hgr  S.  G.  Btillvill^  Biq.»  Benister- 
at-Law. 


The  Briilol  ImpgEOVMiMBi  Aafe»  1847,  «BMli  m 
followa: 

Beotion  85.— ^And  he  it  enacted  that  all  separate 

side  walls  or  party  walls  shall  be  well  and  (uoselv 
lined  up  to  the  under  Hide  of  the  slates  upon  the  roof 
of  the  building,  and  the  parapets  of  the  height  and 
thickness  as  ipecilied  for  party  walls  shall  be  built  oa 
such  side  walu  or  party  walls. 

Section  37.— And  be  it  enaoted  that  every  pMifit 
wall  and  every  party  wall  hereafter  to  ns  erecMd 
within  the  city  and  county  shall  be  carried  up  at  Ibmi  , 
two  feet  above  the  slates  or  Other  covering  of  tb*  I 
roofs  of  the  premi&es  adjoining. 

The  aforesaid  bye-laws  of  the  orb  in  distaot  of  ' 
St.  George,  dated  the  4tli  of  November.  l88»,wlMh 
were  admitted  in  evidence,  altllOllgb  objeofead  te by 
the  respondent,  provide : 

Section  26. — Every  person  who  shall  erect  a  new 
building  shall  oanee  erenr  party  wall  of  such  building 
to  be  osfried  np  nine  tn^es  at  the  least  in  thickoeM : 
(1)  Above  the  roof  flat  or  gutter  of  the  higbect 
building  adjoiniup  then'to  to  such  height  as  will  giv* 
in  tbe  case  of  a  buiiding  of  the  warehouse  class  or  : 
a  public  bailding  a  distance  of  at  lea^t  tbr#e  rW. 
and  in  the  case  ol  my  otiier  build  iug  a  distance  of  &t 
least  fifteen  Indies  measured  at  right  angles  to  th« 
slope  of  the  roof  or  above  the  highest  part  of  soy 
flat  or  gutter,  as  Xh'^  caae  may  be. 

The  Bristol  Corporation  Act,  l6ii»7,  enact*  s.^ 
follows : 

Section  15.— All  bye<laws,  roles,  end  ngnlatiaas 
and   all  ordere  (other  than  precepts)  made  \it 

the  urban  district  councils  or  the  local  authoriti«» 
respectively  (so  far  as  they  relate  to  the  added  ares) 
under  any  Act  of  Parliament  aud  in  foroa  at  the 
commenoement  of  thia  Act  are  hereby  annnllsd.  hut  I 
all  penaltiee  inoured  tbeiretmder,  and  all  forMtem  ! 
which  have   ensued   by  reason    thereof,   may  hf  1 
enforced  and  recovered  by  the  corporation  in  likf 
manner  and  in  all  respects  as  the  same  respectively 
might  hare  been  enforced  and  reoowed  by  the 
respective  OOUOCils  and  local  authoritk*      the  cim 
may  be»  io  case  this  Act  had  not  been  yeeed.  aad 
shall  be  carried  by  the  corporation  to  tee  oieffit  af 
the  district  fund.    Provided  thnt  all  plan-*  of  c"-' 
I  streets  and  of  new  buildings  within  the  added  anstt 
approved  by  tin  urban  dittrict  councils  or  the  loal 
autboritica  reepeuUrely  befoie  tbe  commenoement  of 
thle  Aet  shall  be  -valid  for  tbe  period  of  two  year* 
aft«r  that  date,  but  at  the  expiration  of  that  perio-! 
'fresh  plans  of  stich  new  streets  and  new  bull  din  es 
shall  not  at  that  date  have  been  commenced  shsll  b* 
deposited  for  the  approval  of  the  corporation,  wfaiofa 
plans  ahall  be  in  conformity  with  the  bye*lMn. 
rules,  wiv\  regulations  in  force  within  the  city. 

Section  30  — {1)  Except  as  by  this  Act  othereiw 
expressly  provided  all  the  jurisdiction,  power*,  right*, 
privileges,  authorities,  immunities,  and  duties  of  tk« 
corporation  as  a  municipal  body,  and  of  the  ooaoal 
of  the  existing  city,  and  any  oomotittee  Hb/ad 
acting  in  the  execution  of  snoh  enaetoiMili  aa  smit 
the  comnu-n':  (  ttiriit  nf  this  A;t  in  forc<»  within  tb* 
existing  city,  and  of  the  corporation  as  the  srl^ui 
sanitary  authority'  for  the  district  or  any  committee 
thereof,  shall  extend  to  and  thnni||boat  the  cs^,  sad 
aU  abarters  and  enaotmenta  and  m  bye-bswe,  eidM 
and  regulations,  •=  of  tnll?  tables  of  fe^«  and 
payments,  and  scttlta  ot  tjiiaigks  i»t  the  comta^ac*- 
ment  of  this  Act  in  force  within  and  applii-abit  to 
the  existing  city,  or  to  the  burgesses  or  inhabitasu 
thereof,  shall,  subject  to  the  provisions  of  thia  Aet. 
extend  and  apply  to  the  city  and  the  inhabitants  and 
burgesses  thereof,  untU  or  except  in  »o  far  as  aaj 
sucli  byo-Siw-;,  orders,  regulations,  t o'l?,  feen,  pif" 
ments,  or  charges  may  be  repealed  or  altered, 
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HlOH  COUKT. 


fk»  tipptiOmot  «oint«nd6d  Hbat  on  tiie  ttuthoritj  of 

}!  J^itoth  T.  The  Pontyprvld  Improvement  ComrniUtf,  S 
Imm  L.  K.  128,  203.  40  W.  R.  Dig.  128,  the  approval 
bj  the  Urban  District  Council  of  St.  Qeorge  of  a  plan 
«oot(»v»iuiig  the  by*«lftw*  of  the  urbea  diatciot  of 
8t  Qeorge  wa  •  iiiulity ;  tluit  tiie  proruo  to  eeotioii 
13  of  the  Bristol  Coxporation  Act,  1R97,  applied  to 
L&SC8  where  the  bye-faws  of  thn  urban  ilifltrict  of  St. 
'ieorg*  differed  from  the  bye-laws,  rules,  and  regula- 
'loQ»  in  force  within  the  l  ity  and  preserved  for  two 
jeara  the  right  to  build  in  accordance  with  approved 
plant  complying  with  the  bye-lawa  of  St.  Qeorge, 
but  that  it  did  not  make  valid  a  plan  which  had  b«en 
sllt«&l];r  ii;ij:r; ^ved ;  that  tli"  caae  must  rci^ii-di-l 
u  though  no  plan  had  beon  apurovod  by  the  district 
oonncil ;  that  the  reepondeat'e  lionae  miut  therefore 
ocmply  with  the  Bristol  ImproveBMiit  Act,  18i7 ;  and 
that  by  sectiams  35  end  37  of  tfaet  Act  the  rwpoadcnt 
was  obliged  to  erect  parapets  on  thi  ]  firty  walU  'i 
his  home  and  to  carry  up  the  sud  party  walls  at  least 
two  feet  above  the  slates  or  other  OOTOting  of  the  roofs 
of  the  adjoining  {tteniteM. 

The  respondent  oontended  tint  at  the  diettiot 
cruTi^i!  rf  St.  George  had  in  fart  approved  of  tli- 
p.au  ui  his  house,  he  was  entitled  under  the  provisi; 
to  Kvtion  1  j  of  tha  Brintol  Corporation  Act,  Ib'JT,  t ) 
btuld  th«  boose  in  accordance  with  the  plan,  and  that 
the  justices  had  no  authority  to  inquire  whether  the 
(las  did  or  did  not  comply  with  the  bye-laws  of  the 
nrban  district  of  St.  George,  nor  whether  the  approval 
of  tie  ])lau  was  or  was  not  valid. 

The  justioes  dismissed  the  hiforiBAtion.  as  they 
wm  of  opinion  that  the  respondent's  construction  of 
Metioa  Id  of  the  Bristol  Cotponitioii  Aot»  1897,  was 


of  Bristol  are  not  seeking  to  enforoe  any  power 

other  than  the  St.  George's  authority  had  power  to 
eufurue.  I  am  oleaily  of  opiuiou  that  the  ui^ipensa- 
tion  from  the  bye -laws  was  not  operative,  and  that 
the  Bristol  Coiporation  were  entitlcMl  to  take  19  the 
positioii  they  did  and  to  ezamine  the  qiiestioB  and 
say  whether  thn  building  was  in  accordance  with  the 
bye-laws  or  not.  They  have  gouo  into  the  question, 
and  have  eonie  to  the  ronelusion  that  it  is  not  within 
the  bye-laws,  which  had  in  effect  been  disjtensed  with 
by  the  local  authority.  The  question  of  their  dispensa> 
tion  being  brought  up  for  investigation  by  the  court, 
the  court  ought  to  have  come  to  the  conclusion  that 
t'li  lis;  I  iisiition  was  invalid  and  not  operative  in  any 
acnse  at  till.  It  is  said  that  by  reason  of  section  15 
of  the  Bristol  Oorporattoa  Act.  1897,  the  plans 
having  been  awroved  thef  are  tffsctiTe.  That  is 
begging  the  whole  qnettios.  It  says:  ** Provided 
111  it  ail  plans  of  new  streets  and  of  new  buildings 
within  the  added  area  approved  by  the  urban  district 
councils  or  the  local  authorities  resjiectively  before 
the  oonuuenoement  of  this  Act  shall  be  valid  for  the 
period  of  two  years  after  that  date."  That  means 

vict  actually  approved  Inf  legally  and  lawfully 
approved.  It  does  not  incnn  to  give  effect  tc)  invalid 
diKjiensatinns,  to  invalid  plans,  or  to  plans  whii-h 
violate  the  bye-laws.  All  the  acts  done  uuder  the 
bye«laws  are  maintained  by  that  seetiOD,  but  no  acts 
disapproved  of  by  the  bye-laws  are  rendered  effective 
against  the  bye-laws  or  against  the  statute.  To  my 
mind  til*  m  ii^natrates  came  to  a  wrong  ooccluhion  in 
holding  that  section  15  had  any  other  and  different 
effect.  Therefore  the  question  raised  in  this  case  fcr 
our  cj>inion  must  be  answered  in  the  DegAtire. 


They  were  aljto  of  opinion  that  sections  -35  and  .37  of 
the  Bristol  Improvement  Act,  18-17,  did  not  luake  it 

bligatory  to  build  parapets  on  party  walls  of  build- 
ings erected  in  the  dty,  but  merely  required  that,  if 
say  parapets  were  built,  they  ahoud  be  of  the  height 
sad  tbiclcuesd  therein  specified. 

The  ijue-stion  of  law  arising  on  the  tvbove  statement 
of  facts  was  whether  the  above  construction  of 
section  15  of  the  Bristol  Corporation  Act,  lb97,  and 
Mvtions  35  and  37  of  the  Brutdl  Improrenwot  Act, 
15*47,  was  correct. 

(Jiavtil  Salter  appeared  for  the  appellant. 

Rdan  Ba93u*,  for  the  respondent. 

DaT,  J. — I  am  clearly  of  opiuion  that  the  case  of 
XeIiUo$k  y.  The  J'ontgpridd  Imorovement  CommUlee, 
whieh  li  refaned  to  in  tne  speoiaf  eese,  is  not  aiRMted 

ind  controlled  by  these  Acts.  That  case  is  ([uite  rightly 
Jn.ided  upon  every  point,  lK)th  on  principle  and  upon 
the  authorities  which  are  referred  to  in  the  judgment 
of  Wright,  J.  It  is  clearly  a  binding  authority  upon 
OS,  and  should  have  controlled  the  magistrates.  I 
agree  with  Mr.  Bankes  that  the  Bristol  Corpora- 
tion are  in  no  better  and  no  diflfereot  position  from 
li^at  in  wLi'  the  St.  George's  people  w*  i f  to 
exercising  the  authority.  They  are  in  co  l  - It*  r  and 
DO  different  position  whatever.  I  am  cl<  :vrly  of 
opuoQ  that  the  St.  Oeone's  Urban  Distxiot  Council 
vosld  hvre  been  sntitlea  at  any  time  to  take 
advantage  of  th..  law.  As  decided  in  M  I>,ti',^h's  nue, 
the  bye-laws  have  the  effect  of  law,  whu  h  it  is  not 
within  the  competence  of  any  private  body  or  any 
body  which  exercises  7 uooi -public  authority  for  the 
^me  being  to  dispense  with.  They  are  no  more 
tmtitled  to  dispense  with  the  law  of  England  than 
pHTitte  jx'ople  have  power  to  disjtense  with  it.  Then* 
Lo  dispensing  power  whatever.  They  are  bound 
iiy  the  haw  like  everybody  else,  and  they  are  bound 
hy  their  own  bye-laws,  and  they  have  no  power  at 
all  to  diipmsw  with  thess  hye-laws.  The  Cwporation 


liAWAAKCK,  J.— I  am  entirely  of  the  sama  opinion. 
I  think  that  uie  approval  niendoued  in  section  16  of 

the  Briftnl  Onrporati(jn  Act  mesns  a  legal  approvul 
by  the  St.  Ue^irge's  Urban  District  Council.  The 
corporation  had  a  perfect  light  to  see  whether  the 
urban  district  council  were  acting  under  the  legal 
powers  oonfeixed  npoo  them  by  their  b}  e-lawu  wheu 
they  gave  their  approval  to  these  plans.  I  think  the 
case  is  entirely  decided  by  the  authority  of  McFntoah 
v.  77<f  f'liitti/pr  iil't  imj'ri'rt  uieiita  Committee,  It  is 
absolutely  in  jvoint,  and  tha  judgmeut  of  Wright,  J., 
is  dear  ujKiU  the  point.  He  mentions  two  cases  to 
which  I  have  alr«sdy  called  attention,  one,  Ktrr 
(hrpnration  of  Freilton,  25  W.  R.  265,  6  du  D.  463. 
which  is  strong  to  show  that  a  public  body  which  bad 
a  right  to  interfere  could  not  acquiciice  even  if  they 
Bto<jd  by  and  knew  that  what  was  being  done  was 
being  done  illegally ;  but  it  is  very  much  stron|;er 
in  regard  to  acquiescence,  especially  when  that 
acqin'escf'iico  is  sought  to  be  used  as  an  estoppel 
against  tlierii.  Tbt^  other  case  is  the  case  of  /lu  itnr 
V.  'J'he  Ihilhjfl  Cor}n:rat,nn,  1  Times  L.  K.  121, 
in  which  the  learned  judge.  Cave,  J.,  several  times 
during  the  coarse  of  the  case  says  in  effect  "  I  do 
not  care  what  the  corporation  did,  I  do  not  care  what 
their  officers  did,  they  had  no  power  to  do  it,  there- 
fore if  they  did  waive  tbeir  powu  t,  lln>y  had  no  right 
to  do  so."  If  so,  it  seems  to  me  the  tirst  duty  of  the 
Bristol  Corporation  was  to  see  that  the  approval  \(f 
the  nrbaa  district  coanoU  was  a  legal  ona.  Thsco 
osa  be  no  doubt  nnder  the  drenmstances  it  was 
illegal,  that  is  to  say,  it  was  contrary  to  their  bye- 
laws,  and  therefore  the  Bristol  Corporation  was  right 
in  the  view  thsy  took,  and  tite  appeal  will  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  II -Hn^,  Hoy,  IFalfrs, 
&  Hay,  for  D.  Travt-rs  liitrfjet,  Bristol. 

i^ulicitors  for  the  respondent,  JfendilA,  BfAtrU,  4t 
MiU$»  iox  T.  A  Sibleg^  Bristol. 
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that  eon- 
ttock  and 


Q.  B.  Dir. 
(nnib  kbA  Bnuw,  JJ. 

OHESTKKFrEi.ii   Brewbry  Co.  [AppiVants)  V,  Coi[- 
MISSIONEBB  OF  iXLAXD  REVENUE  {Het^ndetiU)  (a.) 

Inland  revenue — Stamp  duty — Conveyance  on  tale — 
Contract  for  sale  of  eijtiifab'r:  iufireat — Reconstruction 
of  company  in  murs*  of  windintj  up — Agrtemeni  for 
trnmfrr  to  ne>r'  ri>mi'  tny  of  »h<trcs  in  old  campany 
Dn  laration  of  trutt  of  aharrs  in  old  compamf— Slump 
Act,  1891  {oA     on  Virt.  c.  ay),  »«.  o4,  59  (1), 

By  an  n'jretm'ut  iiiitbr  fml,  made  IctuHen  all  the 
thartholdtrs  m  an  uulimiied  company  {which  um  in 
lonrse  of  b'-iny  vcJunXarUy  wound  up)  tfnrf  «  n«w  iimited 
oi)ni"i!iij,  it  f ''M  u'/rii'l  thilt  the  ukarehul  h  ft  in  the  old 
company  shonlil  exchange"  thfir  $hare^  in. 
ptMff  /or  certaia  numb^  and  uin<iin,ii  of 
dham  ill  the  new  mnpiuii/,  and  that  tl*e  new  company 
«&0«U  also  pay  certain  9um»  of  eath  to  the  shareholders. 
7'hf.  agreement  ulto  provided  that,  ujti>n  the  allotment  to 
the  shareholders  of  the  old  romfMintf  of  the  share*  and 
stock  in  the  new  company,  the  Ahtirt'inll'  r/^  </n,r</./  "  i,>>Id 
their  resftectim  $hare$  in  tl*«  old  aomjHinti  in  trust  for  the 
ntw  company,** 

Ifi  ld,  that  the  agreement  >m«  a  "  convti/ana  on  sale  " 
of  the  shares  in  the  old  comj^tny  withtn  thf  mmning  of 
ie-rlf  iu  .'){  of  (hi-  Sfaiiiii  A'  f,  IH'Jl,  ,,r  ,i  "  Cfnifrarf  for  the 
taU  of  an  eijuitaUf.  interent  "  in  tlwite  sh(tri-:4  within 
aedion  59  (1)  of  that  Art,  and  wat  chargeable  lOth  itd 
valorem  dutjf  on  the  cash  paid  and  the  tharee  and  stork 
otMted. 

Dictum  of  Cbaunell.  J.,  in  Wfst  London  Syndicate 
V.  CSommisnooera  of  lalAod  Rerenue,  [lvi98]  I  Q.  U, 
226.  ed  p.  240,  46  W.  R.  Dig.  74,  appro'  ed. 

Case  stated  by  the  Commissioners  of  Inland Boveuue 
under  section  liJ  of  the  Stamp  A.ot,  1891. 

An  instrntnent  was  pr*^.spiite<i  to  the  coiamissionfrs 
under  aection  12  of  the  Stimp  Act,  1891,  for  their 
oinnion  as  to  the  itemp  duty  witJk  wfaioh  it  vm 
Mtargenblc. 

The  iustrutuont  was  dated  the  4th  of  DeoemW. 
1897,  and  was  exprcss.-d  to  be  an  asreenient  madt! 
between  eeven  persons  (of  whom  two  were  pirties  in 
their  iodividuHl  capacity  and  also  as  <>xecutors 
under  a  will)  dewcibed  at  "  of  the  Cheateradd  Brewery 
Co.,  registered  In  1884  as  an  ttalimited  eotup^ny 
(thereinafter  called  the  '  old  compmy  '),  of  the  one  or 
first  part,"  and  the  appellant  company,  incorporated 
in  1897  and  thereinafter  calle<l  the  '  new  c  nnp  iny  '  of 
theotlier  part,  aad  was  under  the  bands  of  tbu  parties 
of  the  llrrt  part  and  under  the  seal  of  the  appellant 
eompiiuy.    It  [irccpoflcd  an  follows  : 

"Whert'tts  tliB  old  coiDpuiiy  was  uonstituted  by  a 
deed  of  settlement  datoil  the  J  jth  day  of  Murch,  18S4, 
and  afterwards  in  the  gatue  year  registered  as  aa 
nnlfanited  company  under  the  Companies  Acts,  18C2 
to  1^83,  with  a  nominal  capita)  of  £100,000  divided 
iuto  1,1)00  ttharos  of  XI 00  each.  And,  whsTeas  800 
only  of  the  said  shares  liiivo  bw-n  issued  :inJ  the  sa"n=* 
are  all  fully- paid  op  and  aro  held  by  the  parr  i -a 
hereto  of  the  int  part.  And,  wherea'«  the  old 
oompany  is  in  eowM  of  being  voluntarily  wound  up 
and  the  said  Bobert  FeamA  Mills"  (one  of  the 
parti«'8  of  the  first  part;  "is  the  liqnidHtor  for  such 
purpose.  And,  whertjas  the  new  €omj)'iijy  ha*  been 
ttwatpcwated  under  the  Companies  A<;tfi,  l  to  1^9  ^ 
with  a  tiOfninal  oapital  of  £200.000  divided  into  1  ,i>uo 
pfeffli«iee  sbana  of  £100  each  and  1,000  ordinary 
sbareH  of  £100  i  hch.  Atid,  wh-^reas,  it  is  desirable 
that  the  8hit.rehold.  r8  in  the  old  company  shall  acquire 
shares  in  the  new  comjiany  in  manner  horeinaftar 
provided.    Now  it  is  hereby  n«j:re«»d  as  follows: 

(a.)  Ileported  by  T.  K.  CoLQUHotrsr  Dill,  Esq., 
BaniifeMr^at-Lftw. 


"  1.  The  parties  hereto  of  die  flrat  part  tb*E 

respectively  exchange  their  shares  in  the  old  corcfAny 
for  such  number  or  amount  of  fully-pail  up  orlimvrv 
fbnres  and  fully-paid  up  preference  shares  iu  and 
debenture  stock  of^  th«  new  o(»npaay  ts  are 
respectively  set  opposite  th^  respeotive  namM  in  the 
schedule  hereto.  The  new  company  shall  also  pay  to 
eaohof  the  seven  pcrsouH  pirties  nereto  (but  a?  to  the 
BHid  Richard  Fenwick  Mills  and  William  Font*T 
Mills  in  tbeir  own  right  only  and  not  in  the  e%p*«ty 
o'  nceeutom  under  tbebefeie'nientioned  will)  taemm 

of  £100  f»fieh  in  c)i«h. 

"2.  The  said  d-  lj^nture  stofiV  sball  he  psrt  oF  a 
t  Jt-a'  issue  of  llOD.OOd  d<  l."nfiir<  stock  oarrying interest 
at  the  rute  of  4  per  cent,  per  anni>m  and  b^  constituted 
and  sf  ciir>  d  in  aooordance  with  the  draft  of  a  trust 
deed  already  prepared  and  iqpfHroeed  of  by  the  partws 
hereto. 

'■  ,'5.  When  this  iigrpenient  has  been  filed,  at  below 
mentioned,  the  new  co'iipany  shall  allot  to  each  of  the 
parties  hereto  of  th<(  first  ptrt  the  shares  and  d.  b->n- 
ture  stoolK  to  which  they  reepecdvtdy  are  to  be 
entiUe-l  aa  af oraeaM  and  theaeeforth  eaoh  leepeetive 
holders  ^ball  hold  their  respective  shares  in  the  oU 
company  in  trust  for  the  new  company. 

"  4.  Before  issuing  any  of  the  p'iid  u;-  ^hiirfs  afore- 
said the  new  company  shall  cause  this  agreement  tobs 
duly  filed  pnranant  to  seotioa  25  of  tiM  Ooiin|Mnss 
Act.  1^67." 

The  iustnnatmt  bad  been  filed  wilJi  tteBegiiliBr el 

Ji.  nt-Stock  C'>mp*niP8  as  therein  provided  and  the 
shares  in  the  appellant  company  had  been  allotted  a» 
fv'lly  paid  to  the  members  of  the  old  company.  Ther* 
had  not  been  any  transfer  of  the  shares  in  tlM  old 
company  by  the  tnembers  of  that  oonpaay  to  tie 
appellant  company.     The   cimmi<?siarter«   were  of 
opinion  that  the  transaetion  efTected  by  the  instrument 
was  a  sale  of  the  equitable  interest  in  the  shares  of  *he 
old  oompaDV,  the  consideration  being  a  sum  of  £700 
in  oash  and  the  shares  and  stock  of  the  appeUaat 
company  to  l>e  allotted  as  fully  paid  to  tiia  member* 
of  the  old  company,  and  that  it  was  aooordingly 
chnrgeable  with  ad  v-il<>rfm   conveyance  duty  by 
reference  ti  amotion  59  of  the  WUmp  \<^t,  1^91,  upon 
the  v%sh  paid  and  the  shares  and  st  ick  allotte«i.  They 
accordingly  assess)^  the  stamp  duty  at  £1,200  on  the 
instrument,  being  the  ad  valarmn  duty  payahta  ttkdw 
the  bend  "Conveyance  or  transfer  on  sale"  in  lb* 
First  Schedule  to  the  said  Act  at  the  rate  of  5a.  for 
every  £ oO  of  the  «nm  of  £240,000.  beinp  the  «ggre- 
cate  nf  the  sum  of  £700  paid  in  c*ak  tmd  of  the 
^ue  of  the  shaiee  sad  stock  to  be  allottod  aa  fdly 
paid. 

The  qnesition  fo'*  the  court  was  whether  the  ins^- 
ment  was  charj^eable  with  the  dnty  of  £l,200|  ia 
aocordanoe  with  the  assessment. 

The  following  sections  of  the  Stan^  Aet,  1891, 
wore  referred  to  during  the  argnmettt : 

S.'i'tion  .'»4.  "  For  the  purposes  of  ttiie  Ael  tts 
expression'  conveyance  on  .sale  '  includes  every  instru- 
ment and  every  decree  or  order  of  auy  court  or  of 
any  eommissioners  whereby  any  property  or  any 
estate  or  jnterest  in  any  property  upon  Om  aal^ 
thereof  is  tnuiiferred  to  or  'vested  in  a  pewdsaMr  « 
any  other  person  on  his  bohalf  or  by  bis  di recti oc  " 

Section  59  (1).  "  Any  contni -t  or  agrt^Mnen'  m*d^ 
in  England  or  Ireland  u«d<  r  seal,  or  under  hiod 
only  ...  for  the  sale  of  any  oqmttble  estate  or 
interest  in  any  property  whatsoever  .  .  .  sh*l' 
be  charged  with  the  same  ad  valorem  dnty»  tO  be  paid 
by  the  purchaser  as  if  it  were  an  aotnsl  oouTsyaaoe 
on  sale  of  the  estate,  lulersst,  OT  ytojgMtj  oowltactsd 
or  agreed  to  be  sold." 

Theobald  {^Ujgohn,  Q.C.,  with  UtA  lot  the  appst; 
hmtft— T***  ulrtmmsnt  v  not  ohaiymnie  wna 
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ad  vahrtm  duty.  Tt  is  an  agreement  for  tlie  sale  or 
f^ijh&ngf  i  f  the  shares  in  the  old  company  for  shan-a 
•oditock  in  the  new  compauy;  it  is  not  an  agree- 
neat  for  the  sale  of  an  equitable  estate  in  the  Hharex, 
and  thwefore  doat  not  fall  within  Motion  59  of  the 
Act  "Hie  new  company  as  pnrohaMn,  on  payment 
of  tbo  cash  and  aUotment  of  the  shares  and  stock 
^acii»ding  to  the  terms  of  the  agreement,  would  be 
entitled  to  haTe  a  legal  transfer  to  them  of  the  ahares 
of  tiiB  idd  oompMij.  The  proviskni  in  cUmim  3  that 
■ftvsnoh  anotnifliit  tii*  pttrliM  of  th«  lli«t  part  will 
boH  tlieir  shares  in  the  old  company  in  tnist  for  the 
neir  cttiiipany  does  not  affeot  the  right  r)f  the  new 
eompany  have  a  tranafor  ;  it  is  a  8iip«^rt1unim  pro- 
visioD,  and  merely  expresses  the  legal  positioa — \'\7.,, 
that  on  payment  of  tiie  pnwiliaift-money  the  vendor 
lKNX)niPg  a  trustee  of  the  property  sold  for  the 
porchaser.  In  Wett  jMndon  Si/ndicate  v.  7Vrc  Com- 
uitiiontn,  [1898]  1  Q.  B.  4tj  W.  R.  I  i-.  74; 

the  instrument  bound  tho  vendurs  in  a  certain 
ereot  to  execute  a  declaration  of  trust  of 
iMMhoM  pcoperty*  but  the  Dinrional  Oonrt  held 
thrt  fhifl  did  not  oomslitttt*  an  sgrMment 
for  the  of  an  equitable  interest,  and  on  thii  point 
their  jud^rmeut  was  upheld  by  the  Court  of  Appeal, 
safe,  p.  125,  [1896],  2  Q.  B.  507.  Nor  is  the  iostra- 
aatot  n  <ontiefiiM»  on  aale  wifchin  ibe  meanwgof 
netiaa  M.  It  doM  not  itnlf  txaoafer  t||e  shares 
ii  the  old  company  to  or  vest  them  in  the 
company;  this  is  left  to  be  done  subset} uently 
by  a  l^gal  transfer:  Tht  <\<niii\i»%u>ner$  v.  Amin^ 
i-  Co.,  38  W.  B.  3,  23  U-  B.  D.  579.  Every 
agreement  for  sals  pves  to  the  purchaser  an  e(jui table 
interest  in  the  property,  bat  it  U  not  om  thnt  noooont 
a  conveyance  on  sale. 

Sit  B*  B,  Finlay,  S.O.  {Dancktoerts  with  him),  for 
the  respondflDta. — The  imtromant  falls  within  either 
section  54  or  section  09.  The  old  oompany  was  in 
voluntsry  'lii ; nidation  and  therefore  (by  section  101  of 
the  Companies  Act,  1862)  the  shares  could  not  be  j 
traoalrrred  without  the  consent  of  the  liquidator, which 
vas  not  given ;  &.  F.  Mills,  the  liquidator,  was  a 
party  to  we  instnuikMrt  not  m  liqnidntor  hat  in  his 
ipacity  of  shareholder.  Rv  clnnse  3  the  shareholders 
mitkks  themselves  trusties  of  their  shares  for  the  new 
I'ompatiy  ;  thin  (lispenses  with  imy  necessity  for  a 
subsequent  transfer,  and  from  the  circumstances 
disdoeed  by  the  instrument  it  is  obvimm  that  no  such 
transfer  could  have  been  intended ;  and  the  case  stntes 
that  no  such  transfer  has  in  fact  been  executed.  The 
initniraent  ojierates  as  a  declariition  of  Ii  uh'  'vhioh 
took  effect  upon  the  allotment  of  Uic  shares  lu  the 
asv  MMBpMIJff  end  it  ought  therefore  to  be  stamped 
•8  s  eomejeaoe  on  sale ;  Wt$t  London  Syndiaiie  v.  TAf^ 
Cnmminionert,  [1898]  1  Q.  B.  226,  per  Chaonell,  J.,  at 
p.  The  decLdon  of  the  Court  of  Appeal  in  that 

cak>e  abo  supports  the  view  that  this  either  eff«)uted  a 
rale  and  transfer  of  the  legal  interest  in  tho  shares  or 
WM  an  agxeemeni  ior  the  sale  of  an  eqoitaUa  interetfe 
in  then* 

Th-ifih-ilil,  in  reply  Tin  st  itement  in  tho  case  that 
tiisre  has  been  no  transfer  in  fact  is  irrelevant  and  \m- 
1  i^st^ble.  [Wiixs,  J. — No  doubt  what  has  happened 
afterwards  is  immaterial :  the  inetniment  «M  Qhetve- 
•Ue  or  not  npon  its  exeontion.  Bat  how  oould  it 
have  been  intended  to  transfer  shares  in  a  company 
which  was  being  exiinKuished  ?]  The  instrument 
must  be  interpreted  aocoroing  to  its  terms ;  the  fact  (if 
it  vie  ao)  that  the  oonaBnt  m  the  liqaidator  was  ne- 
mmmrf  ioA  was  net  gbon  doss  not  alter  the  legal 
potitioo;  it  cannot  he  aswiiweii  that  his  oonsant  would 
not  be  given. 

WaxSt      I  aai  d  oninioa  tiiaft  flu  ooatentiop  of 
 ltliiilkth«4«l«qie8of 


the  instrument  in  question  undoubtedly  contains  a 
declaration  of  trust  creating  an  equitable  interest  in 
the  shares  in  the  old  company.  I  entirely  asree  with 
the  view  expressed  by  my  brother  ChannelT  in  H'nt 
T.nndan  Simlirnif  v.  The  Commiarioatrt  (aUhongh 
his  remarks  on  this  point  were  not  neoissaiy 
for  tho  decision,  oi  t'i:Lt  rasfi,  tlj;it;  where  an 
instrument  contains  adeclaratiou  oi  trust  which  *tfect« 
a  transfer  of  property  to  the  person  in  whose  favour  it 
is  made  the  iastrament  moat  be  treated  as  a  oonnmuMM 
on  sale  wilhm  seotion  A4  of  the  Stamp  Aot,  1891.  It 
V.  as  iirgued  that  that  view  of  the  ePFect  of  the  third 
clause  conflicts  with  the  proi»er  construction  of  the 
rest  of  the  instrument ;  but  even  if  that  were  so  I 
cannot  agree  that  clause  3  is  ainr  the  less  a  declaration 
of  trost.  But  I  go  a  great  deal  further  aad  base  mf 
judgment  on  a  broad(*r  ground  :  the  whole  instru- 
ment— nothing  outAidr  it — must  be  considered  to  see 
what  the  intention  really  is.  Now,  it  appears  from 
the  instrument  that  the  old  company  was  in  voluntary 
liquidation,  and  the  dear  intention  seems  to  me  to 
have  been  that  this  should  be  the  one  instninMNDt  Iqr 
which  the  shares  in  the  old  company  should  beootne 
vest^'d  in  tho  uev.  c  jiupHny;  the  declaration  of  trust 
in  the  third  clause  is  in  favour  oi  the  new  company, 
not  in  favour  of  tte  sharBhoMiwof  the  new  oompany ; 


It  Tests  in  the  new  oontpanj  an  equitable  interest 
which  apart  from  Ihai  daase  ^ey  would  not,  fua 
oompany,  have  had,  for  the  agreement  in  t  l  iuse  1  is 
that  the  shareholders  in  the  old  compiiuy  should 
exchange  their  shares  for  shares  and  stock  of 
the  new  oompany.  If  tiiat  exchange  were  carried 
out  the  whole  bodj  of  sheceholdeiB  in  the  new 
company  would  bacomo  the  owners  of  the  sharsc 
in  tho  old  company ;  that,  of  course,  could  not  have 
boon  intended,  bec<iii'-(s  tli'3  shareholders  in  the  two 
companies  were  the  same  persons.  It  is  clear, 
therefore,  that  the  agieeaent  for  an  exchange  oon- 
tained  in  clause  1  was  never  intended  to  be  aotad 
upon  ;  it  is  there  mer<>Iy  to  give  an  appearanoe  of  an 
exchange  to  a  tot  I'ly  JifTereut  transnrtiriTi,  The 
court  cannot  be  tie<i  down  by  the  mere  words  and 
refuse  to  draw  the  obvious  inferences  from  the  tdcts 
disclosed  by  the  instruoient.  The  old  oompany  was 
being  wound  up,  and  as  eoon  as  the  winding  up  was 
I  ompleto  it  anrf  all  its  share*  would  be  extinguished. 
It  is  impossiblo  to  think  that  it  could  liave  Ijwni  in- 
tended to  effect  a  transfer  to  the  now  company^t  hu^ 
is,  to  the  same  persons  as  those  who  held  the  shares 
in  the  old  company — of  the  shares  in  the  old  oompaajr 
which  existcrl  merely  for  the  purpose  of  being  et- 
tinguished.  By  the  transaction  effected  by  this  in- 
strument iiMW  nmi)nny  acquired  the  equitable 
interest  in  all  the  shares  held  by  ihe  membiTs  of  the 
old  company  in  consideration  of  certain  cash  pay- 
ments and  the  allotment  of  oectain  ahaxes  and  stouk 
of  the  new  company ;  if  that  is  not  a  ttansfer  npon  a 
sale  of  an  equitable  interest  I  do  not  know  what  such 
a  transfer  is.  I  eutettain  no  doubt  that  this  instru- 
ment is  not  only  a  "  cauveyanoe  on  sale"  within  the 
meaning  oi  section  54,  but  is  also  a  eontraot  for  the 
sale  of  an  eqnitaUe  interaat  within  asotion  59. 

Brdcs,  J.— I  agree.  I  entertain  no  doubt  that 
clause  3  of  this  instrument  operated  as  a  deolaratioil 
of  trust  by  the  shareholders  in  the  old  oompany  in 
favour  of  the  new  company  f  uU  fVi'^  Hlitvres  in  the 
old  oompany.  and  that  it  was,  therefore,  a  oonveyanoe 
on  sale  witiun  fha  nManiog  of  MoHoa 

JmSgmmAfoi'  fA«  Orown, 

Solicitors  for  the  app>'11ant.<i.  rU^m  A  FhiUi^  for 
Wat$o»f  Jimtm,  dc  Barber,  Bhrthu'd. 

SoBoitor  tut  the  xeipondenU,  Tke  aolialor  ^Inkmd 
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March  6. 


t  of  1897.  The  oouatjr  oowrt  ia4g«  gftva  jndnMiii 
the  reepondenti.  The  appliMtion  for  Moan^  for 


ItOlllt  Of  appeal. 

(A.  L.  Smith.  OolUiu,  I 
end  Romer,  L.JJ.)  j 

tTat.t.  v.  Sxowdon,  Hctbbabd,  &  Ck>.  (a.) 

Ftadiet^AppmA^Stcwntji  /er  «ailU'-Apptal  ttmbr 
IForJbn«n'«  CompentoHM  Ad,  1897  (60  ^  61  F(M.  e. 

37)_Or<i.  58,  r.  15. 

7A0  ordinary  ruie  of  (he  ttmri  lAol  fJb  poverty  of  the 

appeUant  is  n  rmMni  for  ordering  ifairHtj  to  be  glrfn 
for  the  cottt  of  the  appeal,  eadeatU  to  appeula  under  the 
Woritnwn*9  OomjNMBftbtt  Aet»  1897. 

Origiual  motion. 

AppUcatiou  by  the  respondenta  that  the  appellant 
should  be  orJorcnl  to  give  security  for  the  costs  of  jui 
wppeal  from  the  decision  of  the  judge  of  the 
Sootnebory  County  Coort  under  tm  worfcinen'e 

Ck>mpeiuatioD  Act,  1897. 

Tbff  appellant  was  thn  infant  son  of  a  workman 

who  w:i'^  killel  by  au  acuiM  lat  while  ii;  thn  i^mploy- 
nient  of  tbe  nsapondeuts,  and  took  procsediugs  by 
hU  next  friend  to  reoover  compensatioa  under  the 
Aot 

ooets  was  founded  upon  poverty. 

O.  MtrbtH  BmUhf  tag  the  Mraondenti.— Pofortj 
beings  ttdmittod,  fhe  oonrt  will  oraer  tiie  *ppeltsnt  to 

give  security  for  tho  eosta  of  the  appeal.  The  nrdtiiH'-y 
nile  of  tbe  court  appiiee  to  caaes  under  the  Workuien'i 
OoopMUttion  Aob,  1897. 

Bailhache,  for  the  appellanti,  — If  pov  r  i".  a  ground 
for  ordering  i)«!«rity  for  the  oosts  of  appeal  in 
ca-ses  under  th«  Worknipn's  Componsation  Act,  1807, 
then  nearly  every  appwkl  by  a  claimant  under  the 
Act  will  be  stopped,  except  where  th*  claimant  ie 
backed  by  a  trade  union.  If  these  appeals  went  to 
tbe  Divisional  Court,  likeappeals  under  the  Employers' 
liability  Ac^,  isso,  st'curity  for  the  costs  01  tin- 
Appeal  would  not  be  ordered.  The  fact  that  these 
^peab  oome  to  the  Oonrt  of  Appeal  ought  to 
muB  no  diff fflr«iM»b  And  if  th*  rale  m  to  aeoamy  for 
ooeti  applies,  ft  ddmukt  will  b»  deprived  of  the 
bei.i  fll.  f  having  the  deciaion  of  the  court  upon  what 
may  be  a  very  important  point  of  law.  The  oourt  ia 
its  discretion  will  not  hold  that  mere  poverty  is  a 
"special  otxcamatinoa "  within  ord.  68,  r.  15,  in 
appeab  under  the  Act  of  1897.  [A  L.  Shith, 
— Why  cannot  tbe  Appellant  proceed  in  formii 
pauperis  !']  Thjit  would  not  be  any  protection  to  the 
respoudentfl,  and  iiu  appoUaut  mUf  IM  diitncdfaied  to 
proceed  in  forma  pauper ii. 

A.  Tj.  i^MlTU,  L.J.— In  my  opinion  security  for  the 
costs  uf  the  appeal  must  be  given.  Tho  reasci  ^  i  r 
that  conclasiou  are  these  :  The  Legislature  has  speci- 
fied tliu  ounty  court  judge,  failing  the  appointment 
of  an  arUtnilar,  m  Um  pecBon  to  dedda  queitiaM  of 
oompenaatlon  under  the  Aot  of  1897,  and  baa  given 
an  ai)peiil  from  the  county  court  judge  direct  to  this 
court.  While  doing  that  the  Legislature  has  not 
enacted  that  the  ordinary  rule  of  practice  by  this  court 
aa  to  otdcring  aeonhj^  for  the  ooata  of  an  appeal  ie  to 
be  nbrogatedl  The  ordinary  ndo  ia  that,  exoept  in 
appUoations  for  the  now  trial  of  an  action,  when  the 
respondent  shows  that  the  apppllftnt  will  be  uuaWe 
through  poverty  to  puy  t'n-  c  t-  of  the  appeal,  if 
unsuccessful,  the  court  will  order  tiie  appellant  to 
give  aeonrity  for  the  costs  of  tbe  appeal.  I  am 
tMnlda  of  opinion  that  aaomily  for  coata  dioold  ba 

(a.)  Baportedby  W.  F.  Bmuit,  Eaq.,  Bairiater«nt- 

Litw. 


ordered.  If  the  appellant  is  in  a  poeition  to  gtt 
leave  to  proceed  >Vi  furma  paupvrit,  he  need  not  gif« 
security  for  ooets;  but  before  he  can  get  snoh  lem  h« 
moat  anbmit  n  oaaa  to  counsel  and  o«^  his  (»iiiifla 
that  there  are  reaaonable  grounda  for  an  appeal,  vA 
this  is  some  protection  to  tbe  r6Sj)ondenl».  TL- 
aspellaat  most  give  security  for  costs  to  the  aIaoa^t 

Collins  and  Boxbb,  Xi.J7.»  aonausad* 

Appliirttion  rfrantff. 

Solicitors  for  the  appellant,  ltid>Ml,  Vaiity,  t 
Smith. 

far  tilt  nanondanta,  MorthaUd  Pridimm. 


From  Q.  B.  Div.  ) 
(Lord  Russell  of  KiUowen.  C.J.,  and  i       Feb.  20. 
A.  L.  Bnith  and  OoUina.  hJJ.)  ) 

In  rt  Ax  AKbl  l  H-lTION  BXTWBKS  THE  OUAKDIAXS  0? 
TU£  BOCHDALK  UVIOH  AMP  TUX  QPAHnUM  Of 

TBB  HASLDiODiir  Uinov.  (a). 

Local  govtrmnrnt — Boundarie* — Alteration  of  tatim 
boundariei — Tmmfer  of  fart  of  a  paritk — Adjttd' 
ment  of  property,  dehtt,  and  Uahititiei — Lurnl  'locvtr 
ment  Act,  1894  (,56  .t  57  Vict.  r.  73),  iS.  36,  68. 

Where  an  alteration  is  m'ule  in  the  boundaries  of 
pfMjr  law  unioni  bt/  the  trans/fr,  by  an  order  of  tKt 
coutUy  couacif,  imaer  section  3G,  »ub-ffct{on  6,  of  tkt 
LooatGovemmeni  Aet,  1894,  0/  jxirt  of  a  pariA  frm 

one  unioti  to  nnnther,  an  adjustment  of  the  proptrfy. 
drht*,  and  li<ihilHie^%  run  he  flaimed  under  teetitm  6S,  iw 
b'tiurtu  the  t,i'u  tiniung,  and  not  m  bd'Ctrn  (he  uiiift« 
from  which  the  trantfer  ii  made  and  th«  part  ff  tit 
parith  fa  (rasM/inredi 

Appeal  from  the  judgment  of  the  Diritiaoal 
Court  (Ridl«y  and  ClinoneU.  JJ.}.  on  a  case  ati^  bj 
an  arbitrator,  reported  [1898]  8  Q.  B.  906,  46  W.  B. 

Dig.  lOK. 

Prior  to  1894  tbe  township  of  Spotland  was  one  ei 
tho  townships  comprised  in  the  Rochdale  Union,  snd 
tbe  township  of  Newoburch  was  one  of  the  townships 
comprised  in  the  Haslingden  Uuion.   By  nn  order  of 
the  oonnty  oonnoil  of  tho  ooonty  <tf  l4UUMt«r»  datsd 
the  i8tb  of  June,  1894,  n  oartnin  portion  of  the  town- 
ship of  Spotlaud,  being  tbe  portion  tncl  j  i-  l  in 
borough  of  Bacup,  was,  in  porsoance  of  th<> 
Qoverument  Acts,  1888  and  ISfM.  as  from  the  2^th 
December,  1894,  amalgamated  with  a  oertnin  portioa 
of  the  townabip  of  Newchareh,  which  formed  the 
remaindnr  of  tho  borouph  of  B»cnp,  so  as  to  form  oo# 
township  or  parish  for  Poor  Law  purposes  coinci«lBiil 
in  area  with  such  borough  by  the  name  of  the  town- 
ship of  Bdoup.    By  an  order  of  tbe  same  da,te  made 
by  the  jobit  committee  duly  appointed  by  tbe  said 
ronnty  council  and  the  oooiusda  of  the  oonafj 
buruughs  of  Bury,  Hancheater,  Oldham,  and  Boeb- 
dale,  the  portion  i  f  ilm  utr.v  township  of  Bacap. 
which  formerly  formed  part  of  the  township  of 
Spotland,  was  in  pursuance  of  the  said  Acts,  is 
from  the  28(h  of  Deoember,  1894,  dotn^Nsd  bm 
tbe  Boebdala  Unton,  and  tna  wbcda  «i  ^hm  to«»- 
ship  of  Bacup  was  inclnrlr^  in  and  became  part  of  tb^ 
Hartlin^deu  Union,  and  iL  was  provided  that  *H:Uiifl 
(j8  uf  th»)  Local  Govemmt'nt  Act,  1S91,  should  applj 
for  the  purposes  of  any  adjustment  wbioh  might  b« 
r«auired  in  consequence  of  the  provisiona  of  sodi 
oroar,  anbrfact  to  the  proviao  that  the  niiiifcintor  ia 

(a.)  Beported  by  W.  F.  Babrt,  Baq., 
at-Law. 
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icr  adjostment  between  the  Haalingdaa  and  Booh- 
daltUidou  •hould  hmtt  xecnd  to  w*  iMve  amonnt 
«f  wwUKHiiy  Mootomodstion  then  provided  by  the 

Babdftle  Tnion  and  to  all  other  special  oircamstauoes 
of  Htcb  U«t-mentioned  nnion.  These  two  orders  were 
My  ooofirmed  by  the  Local  GoTemment  Board  and 
ttm  into  opcwtion  on  the  28tb  of  Deoember,  1894. 
At  nau&am  of  tiw  Bodbdale  Vmoa  pave  notiee 
to  (!ie  piardiana  of  the  Haslingden  Union  that,  by 
rin-on  of  the  detaclinipnt  of  the  attove-mentionei!  jmrt 

t  till  L  v.Tiihip  of  Spotlftnd  from  the  KolIkIhIo  Unioji. 
the  property,  debts,  and  liabilitiei  of  their  union  bad 
btec  •freoted,  and  a  mnaoB  Unm  had  been  oooasioaed 
to  the  onion,  and  that  they  were  preparcfi  to  treat 
with  the  guardians  of  the  Haslingdm  Uuiou  fur 
the  ai^ju-itnitut  of  the  said  property,  debts,  and 
lubilities,  and  ajt  to  the  payment  to  be  made  by 

Ih  logt-mentioQed  guardians  in  respect  ffaaraof, 
uid  tliat,  ouleaa  the  JaafeHmntionad  gaardiana  were 
prepared  to  tieat  m  napeot  of  th«  «ud  adjust 
■.umt,  the  fnurdians  of  the  Rochdale  Tnion  r}>  ^'n  d 
Uiat  the  adjustmeot  should  be  referred  to  arbitration. 
The  Question  of  ad|iwlnaot  was  aaootdiaglr  raleiiad 
toinitoition. 

At  fbe  hearing  beftm  Vb«  srlnirator  tlie  Soehdalo 

ir.iriJiani  contended  that  the  follot^-iTi p  matters 
ugbt  to  be  taknn  into  consideratiou  iu  niukiug  the 
»djuitment :  (a)  The  amount  of  the  outstaudinp  loans 
disrgfd  upon  the  common  fund  of  the  Bochdale 
rnion ;  (b)  the  exceptional  number  of  panpen 
nfotring  r^ef  in  the  Rochdale  Union  reason  of 
th«  density  of  population  and  the  situation  of  the 
town  of  BochdiLle  ;  '  t'.  '  comparative  alienee  of 
;<«aperi<m  from  the  transferred  portion  of  the  town- 
liijp  of  Spotland  ;  (d)  the  large  amount  of  workhoum 
tccommodatkm  pnmdad  hgr  Vbn  Rochdale  Union ;  C«} 
flwiiiHidlaUtitf  and  npfitnesa  of  a  great  part  of  the 
Bocbdale  workhouse  for  the  purposes  for  which  it 
WM  provided ;  (/)  the  loss  of  all  oontributiou  from 
traniferred  portion  of  the  township  of  Spotland 
towards  the  expenses  of  the  gaardinna  of  the 
KochdalaFnkm;  f^r)  the  inoreasaintliafataa  laviafala 
in  tfaf>  rr>mainder  of  tha  BodhdalA  Union  bf  naion  of 

inch  transfer. 

On  hehalf  of  the  Rochdale  Union  evidence  was 
tendertid  that  the  guardiaai  had  raieed  loans  for 
frectiog  and  fonmning  tiha  worktuniae  in  their 
muoo,  and  that  laiga  turns  were,  on  the  28th  of 
Dsember,  1894,  ontatanding  in  respect  of  these  loans, 
:iA  were  charged  upon  the  common  fund  of  the  whole 
^ion ;  that  the  town  of  Rochdale  was  comprised  in 
the  Bochdale  Union,  and  had  a  dense  population ; 
aad  that  the  mteaUio  valoe  of  tiM  fioobdale  Union 
was,  on  tiia  SflUi  of  Daoember,  ISM,  £512,399,  and  of 
the  portion  of  the  township  of  Spotland  transferred  to 
the  Haaliugd.'n  Uniou  £Xi,(HO.  On  behalf  of  the 
guardians  of  the  Ilaslinpden  Union  it  was  contended 
that  none  of  the  said  matters  were  matters  in  renieot 
of  which  the  arbiteitor  had  power  to  nvaraan 
xjjastment  as  betaraan  Ilia  Hedingdan  UoioD  and  the 

Rtwbdale  Union. 

The  arbitrator  was  of  opinion  that  none  of  the  said 
matters  relied  upon  on  behalf  of  the  Rochdale 
^ardians  were  matten  for  adjustment  between  the 
mi  partiea  nnder  tha  Mad  Acts  and  orders,  and  he 
Meordingly  declined  to  racdwe  the  eridenoe  tendered, 
it'i  ar^  ckr  Ie<I  that  no  adjustment  waa  requiEad,anhjeet 
^'^.i  this  case  for  the  opinion  of  the  court. 

The  Dtyisional  Oourt  held  that  an  adjnsimant  wai 
r«qQii«d  under  aadlon  68  of  liia  Local  Chifaciwianfcjk^ 
and  tatetadthniHaMerlNwk  tofhaaiUfntor. 

The  HMlingdni  Union  appealed. 

^rrt//i.  Q.i\,  end  P.  A  Jguinf f,  <^.C^.,  loT  Che 
HisliDgden  Uniou. 


Brymnw  Jbmt,  Q.C.,  and  A,  Olm»  lor  flia  BocMila 
Union,  Mca  not  oallad  upon. 

Lord  Russell  of  Ktxlowen,  C.J. — In  my  opinion 
the  judgment  of  the  Divisional  Court  is  right  and 
must  be  aiHrmed.  I  agree  substantially  with  the 
judgment  of  Cbaanell.  J.,  and  entundr  with  the 
principle  inwolTed  in  his  judgment.  The  Hhat  of  iba 
orders  made  in  this  case  is  that  the  respef^tive  boun- 
daries of  the  Rochdale  and  Haslingdeii  T^nions  have 
been  altered  in  such  away  U-.ni  a  part  of  the  town- 
ship of  Spotland,  which  was  formerly  comprised  in  the 
Rochdale  Union,  has  been  detached  from  the  Roch- 
dale Union,  and  haa  been  tndnded  in  the  Haeliagdan 
Union.  The  guardians  of  the  Rochdale  TTnfon  there- 
upon alleged  t.lifif  t'lM  liad  worki"'"!  to  thi'ir 
pecuniary  disadvantage,  and  they  claimed  to  have  au 
adjustment  made  between  their  union  and  the  Has* 
linyien  UnunL  Two  objections  are  tahen  to  this 
dam.  Tint,  it  la  laid  if  any  ground  tm  adjut- 
ment  exists  at  all,  the  adjustment  oirmnf  hn  between 
thfi  two  unions,  but  between  the  Kochdale  Union  on 
the  one  hand  and  the  separated  portion  of  the  town- 
ship of  Spotland  on  the  other.  Seoondly,  that  this 
ie  not  a  case  for  adjustment  at  all  wilin&t  the  Aot. 
As  regards  the  first  objection,  it  seems  to  me  to  bo 
impossible  to  give  effect  to  it,  because  thore  has 
been  no  addition  to  the  Haslingden  ("k:  m  or  separa- 
tion from  the  Rochdale  Union  of  any  unit  of  goyem- 
ment,  or  any  body  of  persons  representing  any  aott 
of  legal  entity— even  if  that  would  have  made  any 
difference,  as  to  which  T  ezpresa  no  opinion — ^but 
thiTe  })!is  been  raorclv  a  portion  of  a  townsliip  cut  off 
from  the  Rochdale  Union  and  added  to  the  llaaling- 
den  Union,  tk  aeems  to  me  that  section  68  of  the 
Local  Qovemment  Aot.  IfiOi,  ooniemplateo  that  than 
may  be  an  agreement  Tor  an  ad|mtment  between  the 
]>arti('s — that  is,  an  agreement  btdween  two  parties 
capable  of  entering  into  an  agreement,  between  two 
legal  entities — and  it  seems  to  mo  impossible  to 
suppose  tbat^  in  suoh  a  oase  as  this  it  was  intended 
tiral  the  adjuatment  shonld  be  made  between  a 
separated  portion  of  a  township  on  the  one  hand,  and 
the  union  from  which  it  was  di-tached  on  the  other 
hun  1.  11  s>  I'uis  1o  me,  therefore,  that  if  there  is  to  be 
au  adjustment  at  all,  it  must  be  between  the  two 
unions. 

Coming  now  to  the  second  objeoUoo,  this  depends 
upon  the  proper  construction  of  sections  3G  and  68  of 
the  Act  of  1804.  It  is  important  to  see  what  is  the 
scope  of  section  36.  That  section  deals  with  areas 
and  bonndarisat  and  b{f  rob  aiBtton  8,  "  where  the 
alteration  oi  m  poor  lew  nnion  eaena  a^>edient  bf 
reaaon  of  eny  of  the  proviaionB  of  this  Aet,  the 
coimty  council  may,  by  their  order,  provide  for  such 
alteration  in  accordance  with  section  5(i  of  the  Local 
Government  Act,  1SS8,  or  (jtherwise,  but  this  provision 
shall  not  affect  the  powers  of  the  Local  OoTemment 
BoMd  with  respect  to  the  alteration  of  unions.**  It 
was  under  that  provision  that  the  order  in  the  present 
case  was  made,  the  effect  of  which  is  to  transfer  part 
of  the  township  of  Spotland  from  the  Rochdale  Union 
to  the  Haslingden  Uuion.  I  must  next  consider  what 
provWon  the  Legislature  has  made  tor  the  oon- 
sequencee  ensuing  from  the  currying  out  of  the  orders 
contemplated  by  section  36.  It  is  conceded  that  there 
are  in  section  36  arji;iiilnr  of  cases  which  require  an 
adjustment,  and  that  sr-r:rioa  6b  ia  intended  to  apply 
to  snob  cases.  In  section  36,  however,  there  Is  n 
piDvirion  for  the  delimitation  of  union  boondariaa.  and 
asoKon  flft,  which  b  •  genanl  eeotion  appKealNe  to 
all  cases  in  which  an  adjustment  is  required, 
applies  just  as  strongly  to  the  delimitation  of 
union  boundaries,  where  au  adjustment  may  be  in 
equity  required,  as  to  the  other  oaaea  in  aeotiou  36  to 


Digitized  by  Goc 


1 


9U 


THE  WEEKLY  REPORTER.     umaim.]  VM.  TLVtt. 


COXJBX  OS  AlTMAL, 


IimllouiB. 


OOUXT  Of  ArPXAJU 


which  it  (uimittcdly  Applies.  In  other  wordl  Motion 
68  may  ajjply  to  all  the  cases  which  coma  within 
section  ^(1.  It  Il-i  vm-:.  nocc8«&ry  to  say  whether  thf 
whole  of  the  liiuguage  of  aectiou  •roliat  in  ita 
entirety  to  oach  of  the  oawa  contemplaUM.  hf  MOttoa 
86.  IhnbMj  tha  wbola  of  that  ^-"jrnct  IM>J  not 
it  in  with  eaeh  of  the  omm  oonttmplrfiaa  bj  wotion36. 
But  the  qiiPtition  we  have  to  determine  is  whether  it 
does  not  apply  to  thn  present  case.  The  complaiut  of 
the  gnnrdiHiiM  i  f  the  Rochdale  I'nion  is  that  a  portion 
of  a  ratable  area  has  been  taken  from  their  union 
and  transferred  to  the  Hasliogden  Union,  the  rate- 
able value  of  tha  portion  ao  tnwafamd  being  X33.iM0, 
and  that  the  indoaion  of  that  araa  in  fbab  ttmon  waa 
n  distinct  advatitape  to  thom  because  the  area  was  of 
such  ft  kind  that,  tliough  the  rates  were  considerable, 
tl  '  niiiintenance  of  the  paupers  coming  therefrom 
entailed  a  very  alight  burden  upon  the  rates.  They 
said  that  their  posit  ion  would  be  pecuniarily  prejudioed 
by  the  transfer,  and  that  the  ^^tnnqm  Union 
would  be  the  gainera  tbaraby.  and  that  tlMMfOTS 
there  onght  to  be  an  adjasttnent.  T  think  that 
view  is  right.  I  do  not  go  in  deUsl  into  the 
partioolar  heads  of  adjnstni«nt  claimed.  I  may  oay 
generally  that  the  arbitrator  will  be  entitled  to 
take  into  oonsideration  on  the  one  liaad  tha  losa  aaa- 
tainad  bj  tbe  Boohdale  Unton  in  oonarqnaiMW  of  n 
valnalileiialeaUa  area  batngtakanftom  them,  andtbe 
t^ef  catiaad  to  that  union  by  their  bring  frefd  from 
the  obligation  to  maintain  the  pauj>ers  eominp  from 
the  transferred  area,  anil  i  ni  the  other  hand  the  henetit 
to  the  Hasliogden  Union  arising  from  the  transfer. 
The  arbitrator  will  then  say  how  far  the  Rochdale 
Union  has  been  peooniarly  damnified  by  tha  transfer. 
For  these  i«aaona»  I  think  that  the  appeal  ahonld  be 
dismissed. 

A.  L.  Smith  and  Coujxs,  L.JJ.,  ooucorred. 
Appeal  iitmiued. 

Solicitors  for  the  appellants,  BMimt  BilHiigB,  <i 

Co.,  for  V       TuiriHr'ti'l,  Hawtenstall. 

Soiiciuiis  for  the  respondents,  Bttwer,  Vutton,  Ji 


3iv.  1 
Bisbyand  > 


Fab.  8. 


From  Chan.  Div. 
(lindley.  M.R.,  and  Biffby 
YnngbaD  WOliaaia,  L.  Jj 

In  re  MoBRIS. 

Jambs  r.  Loxdow  and  Coi'nty  Baxkino  Co.  («.) 

Bankruptcy — Prin  f—Bill  of  exchanye—HfCKred  crtditor 
— Cunviliilation  of  debtt  ami  ttcuritirt. 

The  h'ldrr  uf  /our  diaftmtourtd  Ml$  of  exchange  tent 
inaprijr/,  inlketiquidatt'on  o/theedak  of  a  Jirm  v^hich 
had  endorttil  each  bill,  for  the  atjtjrnmie  amount  »;/'  /Ac 
/our  hillt  with  noting  expenses.  The  tru$trr  in  thf 
li<jiii<liitii>n  lutil  diff-rnd  ri'jliti  •<!'  i  init  •nmtij  m 
of  iht  Jour  liiU.  in  resjteU  »</'  two  of  lite  iilis  ilir- 
holder  had  rerriifed  more  than  2(Xt.  in  the  £  ujhiu  hii 
proofs  oyuinat  the  various  imriira  to  the  mid  bilU,  hut 
Vie  tottil  antount  rtuivtd  by  him  wtt$  CMiidgrably  In* 
than  the  aggrtgale  umouHt  ciaiwd  in  re^ttt «/  CAe  /our 

Held  {xflh-muKj  TJonier,  J.,  Ifi  ir.  H.  r.27,  'Wjs'^  . 
Ch,  413).  ihul  iitt:  holder  umid  uui  be  aliuittd  to  rrOiin 
the  titrpluB  beyond  the  amount  due  on  either  of  tke  two 
cmerpaid  btiU,  and  aUribuU  it  to  pi^fment  v/  the  amounts 
Ate  «j*  f  As  ether  HUe* 

(a.)  Reported  by  W.  SOAI-lJOROaS  GODDABD,  E«q., 

Jlttrciaurr*»i-Li*«r. 


Defendants'  a7>[>eal  from  RooNr*  J,  (W|IBttod  M 

W.  K.  (327,  r  1S!IS  '  2  Ch.  413). 

Thi-  ijurti ii  .-i;  r/iis."l  }ry  .-uiurnons  was  whether  a 
creditor  holding  four  separate  bills  of  exohangn  could 
lump  them  together  and  put  in  one  proof  for  the 
vhule  ddrt^  or  vbathar  tha  biUa  must  be  cooaidarad 
aalonrdMinet  dabta,  dhridmds  (after  proof)  banc 
receivable  only  for  tV.e  amounts  secured  \tf  esoh  bill 
resjiectivi'ly,    Tiit;  ft»cUj  were  as  follows: 


The  di  i- 


its  were  at  the  date  of  the  creditor's 


deed  hereinafter  mentioned,  holdera  of  four  IhIIs  of 
exchange  hereinafter  referred  to  tv<  A,  B,  C,  and  D. 
A.  fi,  and  G  wara  for  £2,000  aaoh.  and  D  ior  £1.000. 
A  and  C  wara  drawn  by  Job  ft  Oo.,  in  Vawfomidlaad, 

upon  Job  Bros.,  in  England,  jiayable  to  order  of 
the  Commeroial  Bank  of  Newf  -undland,  atid  were 
acciipttd  by  Joi)  ]ii  -  li  and  D  were  drawn  by 
Qoodridge  in  >ie«rtoundland  u[>on  Bennett  in 
England,  payable  in  like  manner  as  A  and  C,  and 
w«e  aoMptwi  br  Bennett.  A»  B,  0,  and  I>  warn 
severally  endorsed  by  tha  bank  to  Pmwia,  SaD,  ft 
Morris,  and  by  them  to  Ridley,  and  by  Ridley  to  tha 
defendants,  all  in  the  ordinary  course  and  for  valoe. 

J'li''  liiiT)lc,  Job  Pirori,,  Bennett,  and  Goodridge 
became  bankrupt  or  entered  iuto  hquidaliou,  and 
the  defendants  proved  against  their  respective  estatee 
for  the  amounts  due  upon  the  bills  to  which  they 
were  reapaotively  parties.  In8«f>taoiber,  Bidley 
paid  the  defendants  in  respect  of  the  four  bills 
£616  odd,  fonuing  part  of  the  estate  of  Prowse,  Hall, 
&  ^lorris,  which  chhio  into  lln  linnds  of  Ridley,  and 
the  proprifty  of  surh  payment  was  not  Uispated. 

The  plniiitifT  wax  the  truMt'^e  of  a  creditora'  deed 
entered  into  in  April,  lB9o,  by  3forn*,  the  debtor, 
who  was  the  surviving  partner  of  tha  firin  of  Prowse, 
Hall,  &  HoRiB.  Tha  deed  in  »flF«et  provided  for 
Iba  distribntiOD  of  that  firm's  awets  as  in  bank- 
ruptcy among  the  assenting  creditors  who  would 
have  neon  entitled  to  prove  if  the  debtor  had  \tocn 
adjudiiated  bankrupt  as  therein  mentioned.  The 
defendants  claimed  under  the  dead  agaiost  the 
estate  of  the  firm  for  tha  amOont  of  ttM  loar  bills  of 
nushaoge  with  noting  vcMnm,  sMldng,  altar  d»> 
dncting  the  sum  of  £S15  ocra,  a  total  of  about  £6,480. 

Vpon  their  proofs  against  the  various  parties  to  the 
billi.  the  defendants  received  amonuts  m  rtsp^^^  t  .>f 
the  bills  B  and  D  exiwding  the  ainounts  duo  on  su<  h 
bills,  with  noting  expenses  and  interest,  by  £^13  odd 
and  £192  odd  respectively.  The  defendants  had  not 
received  payment  in  full  ol  «ithar  of  tha  btUa  A  nsd 

C,  and  tha  whola  aoaoont  laoaifad  by  tJiaaa  wan  Ima 
than  tb«  whola  smoont  doa  in  rauNOfc  of  tha  four 
bills. 

In  theso  cireuumf  Ancfj  the  plaintiff  claiiuel 
that  thM  liefaudanta  were  not  entitled  to  any  f 'irther 
dividend!  from  the  estate  of  Prowse,  Hall,  ft  Miorrii 
in  reaprot  of  bills  B  and  D,  and  that  tha  aunaa  of 
£373  and  £192  ahonld  be  repaid  by  the  deCaodaata  to 
th»  plaifitiir,  and  that  the  defendants  should  be 
ordered  »n  deliver  up  the  bills  to  the  plaintiff.  The 
plnintin  '  1  ;  [  il  the  defendants  by  way  of  dividend 
from  thf  ("itatf'  of  Prows\  Hill,  &  Morris  the  aums 
of  £3(io  and  £182  10s.,  in  re»pect  of  the  bills  B  and 

D,  but  did  not  know  at  the  time  of  ao^  pajoMBt 
how  moflh  had  bean  laoeivad  by  tliMn  in  itapoot  of 
the  bills. 

Rower,  J.,  heM  that  the  defendants  were  not 
entitled  to  retain  rh.-  s!ir('hi-i  Vie}":;'l  the  amouut  due 
oa  either  of  the  two  oveipud  biiis  and  attribate  it  to 
payBMot  of  tiw  maumata  dna  on  tte  other  biUa. 

The  defendants  appealed . 

NevUUt  Q'C;  ood  Muir  Maekauue,  for  tlie  sippel- 
l&nts,  need  tba  aane  argamenta  aa  In  tha  oourt  below, 
and  in  addition  cited  the  folloiring  aaaea:  Sjc  pmiU 
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IirBsKoun. 


Oifford,  6  Vet.  806;  /n  re  /oii»<  Stock  Di»er>Hni  Co.,  IS 
W.  R.  102,  L.  B.  5  Ch.  App.  88 ;  Ex  parte  Sammon, 
I  D«»o.  &  Ch.  564  ;  In  re  lliij'jiMon  and  Dean,  ante, 
u  26d,  [1889]  1  Q.  B.  S2a.  [YauOIUS  Wuxia^s. 
W.,  Rtvmd  to  Bob«iii*«  Iaw  of  BukniptcWTth 
ed.),  p.  1d9,  and  Ex  parie  Bttd  ami  ^Mwn,  34  W.  B. 
493,  17  y.  B.  D.  244.] 

Ltvett,  Q.C.,  and      Thompson,  for  the  respondent, 

.Vc  '  ^.  ■  ,  III  r<{  ly,  Ustingiiished  Ki  finrif  Barrall 
on  the  imsU,  as  being  a  bill  paid  in  full  hj  one  of  the 
frier  partiM  who  wM  entitled  to  the  bill. 

T  TM  LEY.  M.R.— In  this  caae  I  tliink  tho  view 
t«keu  by  Komer,  J.,  is  right.  One  cuonot  duubt 
that  although  thia  is  one  proof  for  X'»:.()00  it  is  sub- 
itantially  •  proof  on  four  hills.  It  is  a  mere  matter 
of  oouvesienoe  fluiit  ttugr  an  lumped  together.  Under 
Oldizuuy  cireoBileMMt  of  eoamr  it  does  not  matter 
end  aimplifiee  eeooanti,  bnt  It  cannot  alter  the  rights 
ot  the  pwtiea. 

Koir,  when  we  look  at  these  four  bills  it  appema  Lo 
me  that  it  becomos  of  seme  iiBportance  to  trace  out 
tbepnsoDs  from  wliom  dividends  have  been  obtained 
in  teapect  of  them.  There  are  two  sets  of  bills, 
two  aeceoted  bj  Job  Bnan  of  livitpool,  and  two 
aeeept«d  by  Bmteit.  The  ihmwvn  of  JoVi  billt  wem 
Job  Brcs.,  of  Newfoundlaml,  the  drRwers  of  Brnnett's 
wtre  Alan  GocKjriilgH  i"t  Co.  All  four  bills  were 
drawn  m  favour  of  tho  Coimm rcial  Punk  of  Xew- 
ioondlasd,  and  were  endorsed  by  that  bank ;  all  four 
vne  endoned  by  Prowte^  Ball,  &  Morris,  who  are 
tlw  paiaona  daiminji  tbem  now  aoder  the  oradilon' 


tBapaiaoi 
dteCto  ] 


to  Bldley  and  by  Ridley  to  the  London  and 
Ccunty  Bank.  The  Lfjndon  and  County  Bank  had 
t)0  cl&im  at  fill  against  the  estate  of  I'rowae,  Hall, 
&  iluni^  t  -..t  ■].<'  l,':il.l«_T-.  lit  these  bills.  The 

bank  were  not  creduorn  on  any  ^tjmxate  account, 
holding  tbese  bills  m  ciiUateral  st'curity.  Xow.  what 
was  their  right  of  proof  as  against  Pro«ee»  Hall,  & 
ICorria  Y  Their  rigbt  wae  to  prove  on  the  tour  bills, 
and  they  bad  no  other  right.  Of  ccurfn  it  might 
have  happened  that  there  was  no  net  pgnity  for  k&eping 
them  separate,  but  whr n  you  coiuider  that  the  montys 
baTe  been  paid  in  respect  of  tho»o  bills  by  differeut 
people  it  becomes  necessary  to  consider  who  they  are ; 
■nd  OB  looking  at  the  details  you  do  not  find  a  single 
Hut  there  by  anybody  except  by  petaone  wno 
under  liability  to  Prowse,  nail,  ifc  Morris  to  pay. 
Take  the  first.  Job  Broa,  ;  they  were  either  acoeptora 
or  drawers,  1  do  not  kii  .w  wlm  h,  and  T  do  not  In;  w 
whether  they  were  two  firms  or  one,  but  they  were 
liable  either  as  acceptors  or  drawera.  As  to  Benaall^s 
dividends  they  were  eflo«|pt(»f.  Qoodridges  were 
drawers  for  Bennetli.  Tban  Bidleye— they  paid  out 
of  Prowse,  Hall,  &  Morris's  fand.<« ;  that  counts  for 
nothing,  and  so  yon  go  on.  There  is  uot  a  single 
payment  made  by  anybody  except  in  discharge  of  bis 
own  obligation  to  the  bankrupt.  Now,  that  being  the 
caae,  it  does  appear  to  me  to  be  very  extraor^nary 
that*  becauM  the  proof  was  admitted  for  one  sum  of 
<^000  odd  instead  of  font  snma  aggregating  that 
emonnt,lltetlglitaolthapaitoshoddbeinBayway 
eltcTCd. 

I  think  Homer,  J.,  was  right.  Wo  must  not  be 
mislead  or  miagnided  by  the  more  fact  that  one  proof 
has  been  admitted  and  acted  upon  before  anything 
turned  upon  It;  but  when  we  find  that  the  bank  have 
received  more  than  30b.  in  tiie  £  on  the  bills  nnder  a 
mistake,  they  mnE*  -jr-rn-nTit  for  xhv  cxcr'-"?. 

8o  far  aj^  tlie  Hiulnjritii;a  go  i  tiiiuk  Ex  parU 
Barratt  is  much  nrun  r  and  more  in  point  tban  any  of 
the^  other  auihoritiea.   The  appeal  will  be  dismieiBd 


RiaBY,    L.J. — I    aiti  ;!.>'     HHrun  opinion. 

I  think  it  is  plain  that  the  proofs  were  four 
separate  proofs  on  four  separate  bills.  We  know 
that  the  only  rigbt  of  proof  they  had  waa  on 
these  bills.  TSbgj  had  no  oboioe.  They  eonld  noi 
alter  that  rigbt  by  merely  adding  op  the  flgnree  and 
lumping  them  together.  Then,  following  Mr.  Hatr 
MaoKen/.ie'N  argument,  with  which  I  was  much 
struck,  I  do  not  think  they  got  one  right  of  prope  rty 
in  place  of  one  claim.  But,  of  course,  if  that  be  >\ 
sound  analogy  they  get  four  rights  of  property  ia 
respect  of  four  bills. 

Then  as  regards  the  equity  of  the  matter,  I  do  not 
think  it  can  be  doubted  that  it  was  only  because  they 
adde<l  them  up  and  lumped  them  togetht^r  tfiat  they 
made  one  proof ;  and  iin&Uy  the  moneys  paid  were,  as 
to  all  but  those  paid  by  Messrs.  Ridley,  in  respect  of 
claims  which  tbeoaokers  would  have  on  the  acceptors, 
drawers,  and  the  prior  indorsees,  all  liable  in  priority  to 
the  bankrupt's  estate.  Messrs.  Bidley  ft  Co.'s 
payments  were  paid  out  of  the  bankrupt's  money, 
and  so  with  regard  to  all  the  p  iynn  nta.  It  appears 
to  me  all  the  payments  have  betii  paid  in  respect  of 
obligations  existing  towards  tho  baukrupt's  estate, 
and  as  if  paid  out  of  that  estate ;  and  I  cauriot  think 
any  rule  of  practice  compels  us  to  disregard  the  troe 
facte.  I  agree  that  the  ease  of  JEs  jxifis  Barratt  when 
thoroughly  woilced  oat  is  an  antbority  which  appears 
to  me  to  be  consistent  with  the  other  atttboxities  and 
to  be  one  that  we  ought  to  follow. 

YAtroHAN  WlIXIAMS,  L.J.— I  entirely  agree.  I 
want  to  say,  however,  with  regard  to  proof  on  the 
bankrupt's  estate    that  aoconiing  to  bankruptcy 

prFictii  no  one  is  entitled  or  allowed  to  take 
ttdvantago  of  the  form  of  the  proofs.  Ilere.  supposing 
persons  outside  the  estate  altogether  bad  paid  the 
amount  of  tbese  bills,  the  triutee  in  bankruptcy 
would  not  have  been  entitled  to  make  a  profit  for  the 
estate  out  of  that  faot  and  say  to  bis  oreditors,  "  Yott 
have  been  fully  paid  and  therefore  nothing  more  can 
be  paid  in  respect  of  this  debt "  ;  because  the  answer 
to  that  would  be  "  Yes,  but  I  have  been  fully  paid  by 
a  person  who  has  a  right  to  stand  in  my  shoos  "  ;  and 
in  those  ciroamstanoes  although  the  praotioe  in 
baukniptoy  maj  not  allow  the  person  with  a  legal 
proof  to  receive  more  than  20s.  in  the  £,  and  put  aft 
obligation  thereupon  on  the  outsider,  the  person  who 
has  not  proved,  to  come  in  and  prove  in  his  own 
rigbt  and  make  the  claim  in  bis  own  rigbt,  yet,  if  the 
dividends  had  actually  been  paid  over  (as  ia  tho  casa 
here),  you  never  make  the  creditor  repay  to  the 
trustee  dividends  which  ultimately  would  have  to  go 
into  the  pooket  of  somebody  else.  But  in  this  case  the 
persons  who  have  paid  what  has  been  paid  in  reepect 
of  these  bills  were  i>er»ons  who  were  under  an  obliga- 
tion  towards  tho  bankrupt  and  the  bankrupt's  estate 
to  pay  those  amount.s ;  and  in  those  circumstances 
the  moment  the  creditor  has  gut  20a.  in  the  £  and  in- 
terest— it  does  not  much  matter  from  what  sooree 
any  surplus  that  these  is  is  a  soipltts  wbiob  will  not  go 
to  any  persons  other  than  the  tinstee  of  the  estate  of 
the  bankrupt,  but  ought  to  go  beneficially  into  the 
banknipt'H  estate.  In  those  cirvumstanofls  it  seems 
to  me  clear  that  this  order  is  perfectly  right,  aTid  that 
the  creditor,  who  cannot  be  entitled  to  hold  the  divi- 
dends, and  who  is  not  aooonntable  for  thom  to  any- 
body else,  should  hand  baak  these  dividends  to  tho 
estate  wbieh  is  bsneteially  entitled  to  lh«m. 

Solicitors,  .'/■  'rnv,<i,  Wifhhu-on.  &  BaUfUf  Bimft/m 
CtUling/ord,  tartitufton,  <fc  IhlUimi. 
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High  Coubt.  AaixKY  ».  N»w  Trvou  (Limitkd}.— In  eb  Auams  4  Perky'b  Coxtraot.   Hioh  Court. 


Chso.  Dir.  i 
NorUi.  J.  ) 


Dm.  9, 14. 
Anmr  «.  Nbv  Tmsi  (Ijhiisd}.  (o.) 

Ariidu  <ff  tmoa'ation  pruvUhd  thai  the  office  of 
dirtlS«t  $honM  he  vacaUd  by  a  director  "  if  he  accepU 
or  h"hh  (1)11/  othur  office  or  j  Uicr  of  profit  fmdtT  Utt 
(Min^ny  txf-tjii  that  0/ managing  director." 

Htld,  that  a  director  who  uee^gM  <A«  tmOtH^  o/  a 
debtntun  demi  givtn  ijf  th»  «mifan^  at  u  mUmfteaud 

Motion. 

Thifl  waa  aa  RolktB  aminrt  tiie  New  livoU  and  ibree 
directors  to  rertrain  the  dsfenduito  fcom 

ihe  plaintiff  from  acting  as  director. 

By  article  KM  it  was   provided   "  The  offico  of 


lirpctor  shall  b«  vacated 


if  he  acot'iit.s  or  hold* 


aiiy  uther  office  or  place  oi  profit  under  the  company 
except  that  of  maiuigtiig  director." 

The  company  was  rqguierad  in  1801,  and  the  first 
directors  were  the  pldnttff  and  two  other  penoni.  In 
1896  the  existing  debpntnros  wfre  peud  off,  and  tlie 
plaintiff  and  H,  8.  Smith  were  appcjiutod  trustees  of 
the  deed  to  secure  uew  debentures.  The  deed  provided 
for  the  psymeut  of  £105  to  each  of  the  trustees. 

In  1896  the  plaintiff  retired  by  rotation  and  was 
re-elected.  In  November,  1898,  the  qaeatkn  (rf  bis 
diiqnalifioation  aroie,  and  ^being  enliidadt  he  eom- 
meooed  this  action.  Ihe  motum  WM  tiMled  at  the 
trial  of  the  action. 

Swinfen  Eady,  Q.O.,  and  Rotadm. — A  trustee  of  a 
debenture  deed  is  uot  an  oRicer  of  the  company.  And 
even  if  he  was  disqualifiecl,  his  rsubsequent  ro- election 
while  still  a  tnistee  was  good:  Dauwti  v.  J/n'mu 
CoHtdidakd  Land  and  Trading  Co.,  46  W.  E.  132. 
[1888]  1  Oh.  6.  ^ 

Buckley,  Q.C,  and  M.  Homer.— The  company  fixed 
the  rfmuucrution,  and  the  object  of  the  clause  is  to 
prevent  directors  from  creating  places  lov  tiMBUelTM. 
it  ia  not  shown  that  the  dieguaitflcaticm  WM  hnown 
when  the  plaintiff  wu  ia-«leoted. 

Bwinfm  Eady  replied. 

KORTU,  J>— I  think  it  is  reasonably  dear  that  the 
tnirteeibip  ia  a  place  of  profit  under  the  company. 
Thwe  b  more  difficulty  iu  saying  that  the  trustees  are 
officers  of  the  company,  and  I  do  not  think  they  could 
bo  held  rf8ix>nsjbie  for  misfeasance  under  seutiuu  1(>5 
of  ill.  C  )ui panics  Act,  1862,  or  section  10  of  the  Act 
of  Ib'JU.  The  oompany  ia  repreeented  by  its  directors, 
who  fix  the  character  and  lonn  of  the  covering  deed, 
Md  decide,  il  there  an  traetees,  what  is  to  be  their 
remniMntioB.  Then  article  lOi  provides  that  the 
office  of  director  shall  be  Tai  ated  if  a  director  holds 
any  other  office  or  place  of  prntit  uuder  the  company. 
The  meaning  of  that  is  to  prevent  the  directors  from 
doing  anything  by  which  they  can  aocamnlate  in 
themselves  v  Rices  of  pnillt.  It  ll  BOt  dedrahto  that  a 
diieotw  should  b«  maater  and  servant  at  the  same 
time.  In  my  opinion  a  trustee  of  a  covering  deed  on 
the  tfrujs  contained  in  this  document  is  occupying  a 
place  of  jirt  fit.  If  he  wsts  already  a  director  his 
accept tiuce  of  the  trusteeship  vacated  the  office ;  but 
if  he  was  a  trustee  when  elected  the  attide  applies 
whidi  vaoataa  the  offlioa  If  ha  holdi  any  pboe  of  profit 

(a.)  Seported  by  6.B.HtfIii.iojr,  Esq.,  litirnster- 
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iai]a,and  asoat  he 


SoUdtort,  ImbU  A  LewUf  NieMtun,  Orakum,  A 
Qraham, 
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/«  rr  Adams  &  Perry's  CJoxtract.  (a.) 

Will—Ueal  estate— Charge  of  debU—TrutterM—DcnM 
of  ali   trtUiUfr'i   interett— Foioer  to  aell — Lurd  8U 

Leon.<r<l<'  A  t  {22  &  23  17.7.     3.'))  ».  14. 

TcstaU/T  appoittted  his  tci/r  i»j/f  (Jtculrij-,  ami  a/ter 
a  direciiou  to  jMjy  dtbU  and  UgaciCM,  devimd  and  he- 
qitmthed  the  reiiaut  o/  hi$  real  and  permmai  egtate  Ut 
tru$tte»  ufton  inut  to  prrmit  wife  to  rteeive  tke  rtnti 
and  profits  during  hfr  life  ;  thtn  /cr  AT*  niece  for  life 
for  Iter  separate  tue ;  thert  ajMi  trutt  to  pay  two 
U-j'U-i'-.n,  iiH'l  .f.il'jf  I  tltirrtii  h>r  the  children  of  thr  imr. 

Held,  thai  the  rtui  estate  was  charged  with  payment  of 
debts  and  legacies,  but  that  as  the  trtutees  totJe  Me  bfd 
estate  tktrein  daring  ike  life  qf  Uu  vtift^  then  snw 
devtH  ofaBthe  fesfolor's  Mmtt  in  the  rmttsf,  and  oM* 
sequenlly  the  trustees  could  not  f  it  the  real  edoU  if 
virtue  of  section  14  of  Lord  St.  Leonards'  Ad. 

This  waa  a  enmmMU  taken  out  under  the  Tensor 

and  Purchaser  Act  by  the  vendors,  asking  for  a  declara- 
tion that  they,  as  tmsteee  of  the  will  of  Alexander 
I'enprase,  ha<i  ruiwiT  st-H,  hum  outild  make  .i  Lr'')«l 
title  to  the  real  estate  deviiied  by  the  said  wUl,  sud 
could  give  good  reoelpta  for  the  itorchase-money 
thereof  to  the  purdiaeer.  The  testator  by  his  will, 
dated  the  21st  of  liiuth»  1868,  appointed  his  wife 
Teresa  Penprase  sole  executrix,  and  directed  his  just 
debts,  fan  end  and  testamentary  expenses  to  be  paid 
n.s  soon  as  conveniently  niglit  hr  nftflr  his  death,  on  i 
aft<?r  certiiia  sp«3cilio  aud  j>cruniary  beqaeflta,  ^ve, 
devised,  and  bequeathed  all  the  residue  of  his  real  and 
peraooal  estate  to  trustees  upon  trust,  as  to  hit  freehold 
cetnte,  to  pay  to  or  permit  his  said  wife  to  reoeivv  the 
rente  and  proftfee  thereof  during  her  life,  and  after  her 
deomse  npon  trost  to  pay  or  ]»onuit  his  niecM  Klixa 
Adams  to  receive  the  saui  '  fui  her  separate  uoeduriug 
her  life.  And  after  the  death  of  the  survivor  of  bis 
said  wife  and  niece  he  directed  his  trustees  to  pay  to 
William  Adams  and  Ellen  Clara  Kingcome,  and  etucU 
or  such  one  of  them  as  should  be  then  living,  the 
legacy  of  £150,  and  the  testator  declared  Uukt  bw 
trustees  should,  after  payment  of  the  eaid  eunu  of 
£1'>0  and  £l.jO,  st^nd  jwssessed  of  his  said  real  estatrf 
and  the  residvie  of  his  personal  estate  in  truiit  for  all 
and  every  the  child  and  children  of  hia  niece  Blise 
Adams,  with  a  gift  over  iu  default  of  such  is«ue« 

The  testator  died  on  the  22nd  of  August,  1S69,  aud 
his  will  ViM  dnljr  pvoved  bgr  the  tndow.  the  aola 
ezeoatris.  The  vndow  died  on  the  18th  of  Jane, 
ISSl,  and  Elizi  Adams,  the  neoond  tenant  for  life, 
died  on  the  lind  of  March,  ISUS.  On  the  I7th  of 
May,  18!>8,  the  trustees  put  the  testator's  real  eatate 
up  for  sale  by  public  auotiou,  subjout  to  conditiona*  oi 
which  the  last  ran  as  follows  :  "  The  vendors  nam  the 
tmateea  of  the  will  of  the  ioid  Alexander  Penpraae, 
and  e^  tinder  powen  conferred  on  them  hy  tdrtne 
thereof,  and  the  concurrence  of  persons  beneficially 
iuttirested  iu  the  purchase-money  or  property  ahaii 
not  be  required." 

The  trueteee  olumed  to  be  able  to  sell  under  aootiou 
14  oILovd  St  LeooMde'  A«t  (92  ft  »  TjoU  «.  96) 

(a.)  Seported  ^  jr»  1  BlUOMlO,  Be^., 
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HiQH  Ck>ina. 


Is  RE  Adams  &  Px&kt's  Cohtbacx. 


HiOH  Couar. 


is  'jen^es  in  h-tut  of  real  estate  fliiaisad  nitli  pay- 

iiiDt  of  debtB  and  legacies. 

The  purcbaaer  having  raised  an  ohj*  tiin  to  the 
title  of  tbfi  tnutoei  the  praaent  laiamoiu  wm  takeu 

Vyj-hn,  Q.<'.,  «nd  Manhy,  for  the  jjlaintifEi. — 
WetutTe  h«9re  &  charge  to  pey  debts,  and  the  legal 
Mtale  fa  in  the  trnetece.  Consequently  they  can 
■ake  a  good  title  under  Locd  8b.  Leonarde'  Act. 

They  referred  to  Doe  r.  ttigg»,  2  Taunt.  109; 
//artow  T.  Ilarton.  7  T.  R.  Go2 ;  (Jreaton  V.  Cr'aUn,, 
0  W.  B.  12;J,  3  Sbi.  &  Gil.  asG;  iSpetice  t.  -Ei^wce,  10 
W.  B.  tX)o,  12  C.  B.  N.  S.  199;  Manhall  GingeU, 
91  W.  &.  63,  21  Gh.  D.  790 ;  In  re  Brooke,  BfMkt  ▼. 
Brmkt,  4S  W.  B.  166.  [1694]  1  Ch.  43;  Fmwiekr, 
hfti,  8  De  G.  M.  &  G.  606;  i^i  rc  Tanqonaif 
Wtilaiane  and  Landau,  iiO  W.  li.  801,  20  Ch.  D.  4t>5"; 
&i*<r  V.  Il7.i<*,  23  W.  K.  L,  B.  20  Eq.  IGti; 

wjfon  T.  i/uy/i«,  6  B.  &  C.  403 ;  Wither*  t.  iC«iiwd»/, 
1.  Myl.  &  K.  e07 ;  Oreville  ^rottw,  7  W.  B.  678,  7 
H.  L  Cm.  689;  »fv/>mH?«  v.  .l/u/f-ff,  17  L.  R.  Ir.  229, 
34  W.  B.  Dig.  3.  [Stiklinu,  J.,  referred  to  Doe  v. 
/■  /^i,  11  A.  &  K.  188,  and  OoUier  WtOkn,  22 
^V.  K.  209,  L.  R.  17  Eq.  262.] 

JttiJeim,  Q.C.,  and  BatUode,  for  the  purobaser. — 
Then  is  no  intention  here  to  charge  the  real  estate 
with payaieat  o<  debts:  EUioU  t.  Jkartlw,  28  W.  &. 
4M,  nioii. D.  — 


Cwr.  fffft'.  I'K^f. 


Feb.  16.— Stxeuxo,  J.  (after  atatiog  Uie  facts). — 
"Sow  for  the  existence  of  the  power  lo  oonlarred  by 
Locd  St.  Leonards*  Act  two  things  are  essential. 
Rrtt  of  all  there  ahoold  be  a  charge  of  the  real  estate 
with  debts  or  paymti.t*  of  legaoicH  ur  uthw  npociHc 
iums  of  money;  and  secM^nmy,  the  real  estate  so 
charged  should  be  deyised  to  the  trustee  or  trustees 
U»  die  whole  of  thia  teefeatac'e  oet»ta  or  interest 
tfavein.  I  bare  tlrarefore  to  inqoirB  whetiier  both  of 
tlies-  Tf  [iiirtnients  are  satisfied.  Firstly,  theref^kre, 
I  Ask,  ui  there  a  <^arge  of  debt«  or  Iega4jie8  ?  Now 
undoubtedly,  on  the  principle  of  OreviTle  y.  Browne, 
there  isa  oluiige  of  debti  and  lenaifls  whiiohan  jnTen. 
by  the  teetatw  faitnedtately  on  ui  own  desth.  There 
is  tn  iirrrtion  that  his  just  debts  and  funeral  and  tes- 
touitnUry  c-tpensea  shall  be  paid.  Then  follows  a 
gift  of  specific  chattels,  and  aliK>  of  jiecuniary  legacies, 
and  then  the  testator  prooeeds,  the  rest  and 

residue  of  my  real  and  personil  estate  I  giye,  devise, 
and  bequeath  to  Jamai  Mayne  and  to  Sanmol  Wise 
Adams,  their  heirs,  ezecuton,  administrators,  and 
a^gns  "  as  t:  Li.Ktt r:-<  i;puii  trust.  LHia  lordship  read 
the  proriaions  of  the  will  abore  cited.]  That,  on  the 
rindple  of  OrtviUe  t.  Browne,  amounts  to  a  charge  of 
debt*  and  legacies.  But  further  than  tllBt  I  think 
that  alttioogh  the  language  of  the  will  oreetee  some 
flifScuIty,  there  is  a  charge  of  the  revenuonary  legacies 
{m  I  will  call  tliem),  that  is,  of  the  two  sums  of  £150 
which  are  directed  to  be  paid  after  the  death  of  the 
two  tsnaots  to  life.  As  to  this,  the  tesfeaior  direots 
the  tiiiituiis,  who  it  fa  to  be  observed  were  not 
executors,  to  pay  them.  Then  follows  a  drclarfition 
that  after  payment  of  these  two  sums  last  payable  the 
tmsteee  are  to  stand  posaeased  of  his  other  real  estate 
and  the  reaidne  «f  m>  pectooal  estate  in  trust  to  ell 
acd  every  the  difld  and  children  of  lus  niece 
Eli;ra  Adams.  Now,  the  contention  on  thi'  pnrt  of 
Ui*  respondents  wuli  reference  to  this  v.aM  tluit 
slthungh  tht  wjivIh  tiftt  r  j  ajment"  might  t  rcuta  a 
charge,  the  language  in  the  aubaequent  part  of  the 
dbase,  to  stand  poaioaeed  of  the  real  estate  and  the 
r««idne  of  the  personal  estate*,  ^^hnwpd  an  int<'ntiou  that 
liier«  aiiuuid  tw  uo  charge  because  the  will  uuly  spoke 


of  the  residue  "  as  regarded  the  personal  estate,  and 
It,  WiiB  to  be  iuferred  that  the  testator  meant 
that  the  debts  should  be  paid  out  of  the  per- 
Booal  estate  in  the  hands  or  under  the  control  of 
the  trustees,  and  that  one  could  not  infer  aaf 
intention  therefrom  to  charge  the  real  ostata. 
No  doubt  that  creates  a  certain  difficulty,  bnt  the 
force  of  the  words  "  rtfter  i>iyruent  "  is  so  slrong  as 
to  lead  to  the  belief  that  the  true  meaning  was  that 
whatever  remained  of  the  real  and  personal  estate  in 
the  hands  of  the  tnutees  at  the  death  of  the  sar- 
vi?ing  tenant  for  life  shonld  be  avaifable  for  payment 
of  these  two  reversionary  legacies.  Therefore  I  come 
to  the  conclu^OQ  that  there  does  exist  one  of  the  two 
elements— namely,  a  charge  of  the  two  reversionary 
legaoes,  as  wcU  as  of  the  debts  and  legacies— in  this 
instanee. 

Now  I  I'crv.r-  to  csusider  the  question  whether 
the  testator  hi^,  in  the  lauguago  of  the  Act, 
devised  the  estate  so  charged  to  his  trustees  for  the 
whole  of  his  estate  and  iuterust  therein.  The  effect  of 
that  is  that  the  power  dooa  not  come  into  operation 
unless  the  testator  has  devised  to  his  trastees  on  the 
true  coostruotion  of  the  will  all  his  estate  and  ntereet 
iu  tliH  real  estate  charged  with  debtj?.  Now,  although 
the  testator  here  purports  to  devise  all  the  reitidue 
and  remaindw  td  his  .estate  to  bis  trustees,  their 
hefa^  aMinitOBi,  and  adminirtrators,  it  does  not 
nooosssriljr  follow  that  the  trastees  took  aU  tlM  legal 
estate.  It  has  been  long  established  by  a  series  of 
decisions  to  which  it  is  unnecessary  to  ref^r  that  they 
only  take  sucli  un  estate  as  is  sutHLient  to  enable 
them  to  oany  out  the  trusts  imposed  on  them.  It  is 
to  be  observed  that  there  is  no  specific  direction  to 
them  as  to  payment  of  debts  and  funeral  and  testa- 
mentary expenses  ;  there  is  only  a  s^eneral  direction, 
without  stating  by  whom  it  iato  I  -  ravriotl  into  eflPect, 
and  it  does  not  ueoeasarily  follow  that,  notwithstaud- 
iog  the  existence  of  these  words,  the  trustees  took  an 
estate  in  fee  simple.  It  is  admitted  that  the  law  fa 
correctly  stated  in  Jarman  (5th  ed.),  vol.  2,  p.  1148. 
THis  lorishiii  read  the  passsge,  and  continued;] 
Now  these  trustees  are  not  named  as  exeuutors, 
and  are  not  expresilj  directed  to  pay  debts  or 
legaoies  whaoh  haooma  payable  on  this  testator's 
death.  It  seems  to  me  &  these  elroumstaooes  that 
it  cannot  b?  inferred  that  the  mere  exi8t<>nce  of  a 
charge  operates  tu  give  them  the  legal  estate.  It  is, 
however,  to  be  observed  that  as  regards  the  rever- 
siooary  legacies  the  chargeL  which  i  bold  exists,  fa 
accompanied  by  an  express  dfaaotion  for  payment  of 
legacies,  and,  in  my  judgment,  that  direction  carries 
the  legal  estate  to  the  trustees  after  the  death  of  the 
two  tenants  for  life.  Furthermore,  the  second  tenant 
for  life  took  her  life  interest  for  her  separate  use,  and 
it  has  long  been  established  in  these  circamitsnosi 
that  the  legal  estate  during  the  life  of  the  SSOOOd 
tenant  for  life  would  vest  in  the  trustees.  The 
question  bj  In-  cniisidvri'il  is  -.vlirthfr  upon  Hiin  \s-ill 
the  trustees  took  the  legal  estate  during  the  life  of 
the  testator's  widow,  the  first  tenant  for  life.  Here 
there  fa  no  direotion  that  the  estate  of  the  beneficiary 
was  to  be  for  ber  separate  v».  The  language  is  upon 
triiHf  t<i  j  iiy  or  jiermit  his  said  wife  to  rcceivo  the 
rents  and  profits  thereof  during  her  hfe,  and  accord- 
ing to  the  decisicn  in  Doe  v.  BoW>ri  that  would,  pmjui 
/ude,  nnleas  then  fa  soma  oontast  to  alter  the  offset  of 
the  words,  give  ber  the  legal  estate  daring  her  fife^  It 
was,  however,  contended  that  the  doctriae  laid  down 
m  Ilarton  v.  llarUm,  and  recently  recognized  by  the 
Houae  of  Lorda  in  Foxwell  v.  Tan  Orutten,  46  W.  R. 
426.  ri887J  A.  C.  658,  applies  so  as  to  vest  the  estate 
in  the  Uusteee  from  um  death  of  the  tettatsr* 
X-av,  thp  rule  established  by  that  case,  if  I  may  be 
permitted  to  tay  so,  is  must  briefly  ai>d  aocuraUl/ 
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•tat«d  by  Lord  Davey  in  Foxwell  t.  Van  OruUau 
[1897]  A.  C.  6d8.  at  p.  683 :  *'It  u  m  oonTeoient 
rule   that  where   there  are   reourring  oooaflions 
for  the  ezerdae  of  aotive  duties  by  the  tniateei, 
and  no  repeated  devises  t(j  thvn\  Uj  i'luL]''  tbem 
to  perform  their  duties,  the  legal   estate,  if  otice 
in  UM  trostow  iB  to  be  deemed  to  be  Tested  in  them 
tlinnglunit,  notwithstanding  the  doxntion  in  the 
nwttnfinieof  what  wonld,  hat  fortha  reearriag  dntiM, 
be  construed  as  uses  exe<ute<!  in  thv  beneficiaries." 
The  important  words  ht-r©  were  "  if  once  in  the 
trustees  *' ;  and  it  is  obvious  from  the  consideration 
of  the  form  ol  devise  which  was  being  ooncidered  by 
the  Honee  of  Lords  there,  as  wdl  as  of  the  fKravious 
portion  of  the  B]:>eech  of  Ivord  Dttvej*.  that  those  were 
important  words.    In  thul  case,  as  pointed  out  by 
Lord  Davey,  during  the  minoritii's  of  the  testator's 
children  the  trustees  were  required  to  t&ke  the  legal 
estate.   After  their  death  also  it  was  clear  that  the 
tnutMS  matt  take  the  legal  eatate  in  oider  to  convey. 
The  qnestion  atoee  as  to  the  intennediate  legal  estate. 
There  the  House  of  Lords  luld  that  the  legal  estato 
was  m  Iho  trustees  as  above  mpntioncd.    That  does 
not  apply  here,  becaose-  the  question  is  whether 
duiing  the  life  of  the  fint  tenant  for  life  the  Icigal 
eeCate  to  in  the  fawfeeeh  As  to  that  it  eeema  to  me 
I  must  follow  the  law,  which  I  think  well  est^h- 
lished.    I  will  refer  for  an  exaibple  to  Jkre  v.  liolt'.n. 
In  that  case  a  testator  devised  a  manor  and  mansion- 
house  to  trustees  in  trust  to  permit  and  snfler  bis 
iiife«  in  eaee  die  should  wtok  so  to  do,  to  occupy 
the  same  and  receive  the  rents  and  profits  tlureof 
until  b>8  son  was  of  age,  provided  she  remained 
unmarri"  I  :    and    on    tlie    SDn   attaining  twenty- 
one  to  release,  convey,  and  assure  the  manor  aud 
mansion  to  the  son  in  fee,  with  a  pROvieo  that 
if  the  widow  ehould  not  wish  to  ooonpjf  the 
tnistoee  ahonld   let   the  mansion  till   the  son 
•ttldoed    twenty-one.      It    was   there   held  that, 
though  the  trustees  must  take  thu  legal  estate 
to  convey  to  the  son  when  of  age,  that  alone 
would  not  iMrevent  the  widow  from  taking  the 
legal  estate  in  the  meantune.    [His  lordriiip  read 
the  judgment  of  Deuman.  C.J..  11  Ad.  it  EIL,  from 
p.  lUI  :  "  It  is  i>1uin  that  the  trustees  ..."  to  "neces- 
sary for  thfiii  to  take  the  legal  estate,"  on  p.  192, 
and  ooutiiiued :]  That  is  n  test  wfaioh  we  must 
SI  ply  here.    The  wotda  of  ihe  gilt  in  this  will 
in  favour  of  the  wife  to  pay  to  or  permit  her  to 
re>Mv»-  thu  rents  and  profits  during  her  life  are  to  h<' 
CHiiNtrue'l  as  pa^siTix  tlie  legal  estate  to  the  wife 
unless   we    chu  find   something  directing  th%t  a 
different  person  should  take  that  eetate.    I  cannot 
find  anything  here.  For  whatever  reason  it  may  have 
been  the  teetator  thought  flt  to  appoint  his  wife  sole 
executrix  and  did  not  impose  any  duty  on  the  trustees 
during  her  life.    Therefore  the  rule  of  Dm  v.  Uiytjt 
must  be  allowed  to  prevail,  as  be  has  not  devised  the 
eetate  to  hie  trustees  for  hia  whole  estate  and  interest 
therein.    In  my  judgment,  therefore,  a  good  title 
cann(  t  be  made  by  the  trustees  as  trustees.  There 
will  be  a  dechuation  that  the  vendors  as  trustees  have 
not  power  to  sell  the  real  estate  comprised  in  the 
contract,  and  liberty  to  apply  as  to  aamages  and 
Mtnm  of  depodt  or  genenufy. 

8.>licito^^  Wvilakr,  LtU$,  &  WtifUk*,  far  Sountltrn 
A  aibltif,  Plymouth ;  J,  Job$ont 


Dlv.  ) 
J.J.  ) 


Stirling, 

TwiCKSaiLAM 


Kor.  tO;  Dt^  11. 


TJaBAir  DnniCT  OoDVOO.  v. 
McNTON.  (a.) 

Local  gtmniVteat—Strett—Makinf  up  jtrivaU  tlnd" 
Objectiem  to  plana,  £c — Amendmaid  by  Judkm-' 
Private  Street  irorkt  Ael^  1892  (U  A  M  Fki.  c  SI), 
M.  5.  6.  7.  8  (1),  11. 

The  ptaintffft,  an  urhm  authorU^,  rmivtd  <e  dis  jsitt 

rrsjitrt  to  (hr  V  liulf  '/ M.-Toa'J.  r,  rta!u  streri,  xrnrJa 
srcUvn  t)  '/  Hit  I'rivate  Streti  Ji  vrAc  A'  t,  and  tht 

plans,  ttUmatra,  «tr.,  and  a  provitimvtl  apixiriv-imnt 
in  respect  thcreiif  terra  duly  approved  bif  them,  and  wiia 
thereof  was  arreed  on  the  defendants  and  the  other  ownm 
nf  },r..iirrli/  ftjfeded.  The  defendants  did  not,  bid  another 
owiiir  di'l,  object  thereto.  Ultimately  the  jtutiees  Wf 
that  i>art  only  o/  M.-r''<ul  'cas  </  private  strrtt  wttlin  <V 
Attt  ond  they  amended  the  pians,  etc.,  and  provistond 
appMrUonment  accordingly ;  the  Justices  did  not,  im^ 
ever,  amend  the  resolutumt  rtfmin  asy 

further  notice  to  be  given.  Ko  fresh  notices  wsn  smmJ, 
and  the  final  ajij^'rliomm  nt,  which  apfurHi  fifd  tht 
expenses  in  the  aaj/ic  prcrpuriions  ua  tht  ameiukd  prori- 
tianal  apportionment,  was  served  on  the  otcnert  if  tie 
property  agexiiei  thereby,  including  the  d^endants.  Tht 
defendawU  did  not  give  anynaUee  of  oft;eeijea  f»  sscA 
fimil  apyortionrn'^f.  hnt  (ftiij  r'fuS'd  to  pay  their  prc- 
pvrtiou,  ou  the  yrvtu.di  that  tht  vri'jinal  resoltUiott  Aoi 
not  been  exprtfsly  amended  nor  ami  fr-nh  n'-ticc  f-nrl. 

Held,  {\)that  the  justices  had  jurttdictinn  to  amrnd 
the  plans,  dx.,  without  expressly  amending  the  original 
rtmliUiun  ;  (2)  that,  v/kiUt  the  jvdica  had  jarisiidif 
fion  to  direct  fresh  notieet  to  be  served,  yet  thry  were  wd 
hi.iih'l  ihi  s,,,  it  being  a  matter  as  to  u-hich  (hfj  Kadi 
discretion;  and  (3)  that  tfcs  d^endants  tvere  liaiU  to 
lAe  amount  charged  agaitut  tkm. 

This  was  a  si  uini  :  i  s  claiming  a  declaration  that  tb^ 
plaintiff*  were  eutitleti  under  secUuu  I'A  of  the  I'mite 
Street  NS'orks  Act,  1892,  to  a  charge  on  certain  hooifs 
and  lands  vested  in  the  defendants  and  aitaate  Uoat* 
pelier>Yoad,  Twidkanham.  for  £27  !€«.  and  £28  9s.  6d. 
the  ajiporlioned  amounts  of  expenses  iin-jm  d  by  the 
plaiutitl'4  iu  executing  private  street  works  uad« 
section  6  of  the  above-mentioned  Act,  togtlhsc  with 
interest,  aud  for  oosiseqaential  relief. 

The  PriTafee  Street  Works  Act.  ISBS*  WM  4dy 
adopted  for  the  district  of  Twickenham,  and  SMse 
into  operation  on  the  'I'lud  of  February,  18!*3. 

On  the  'JTth  of  June,  189^,  the  ])laintifF-)  res.  '>>' 
with  respect  to  Montpelier-road  to  do  the  vamau 
street  works  mentioned  in  ieoti<»  6  ot  tfa*  ikflkt  with 
the  exception  of  lighting. 

On  the  25th  of  July,  1S95,  the  ptaintifFi  pase^  the 
following  r«  i*i(in  :  "  That  the  specifications,  plant, 
sections,  estimate,  and  proviiiiuiial  apportioomect 
prepared  by  the  council's  surveyor  with  referenoe  to 
the  making  of  Montpdier-zoad,  Twi«disnhain.  b« 
and  they  are  htreihy  approved.**  The  epeoifiimtiom. 
ktc.  mentioned  iu  that  resolution  related  to  the  whole 
ot  Montpelier-road.  The  resolution  was  duly  pub- 
lished, and  copies  thereof  served,  iu  accordance  witb 
section  6,  snh-section  3,  of  the  Act,  on  the  defendaaU 
and  other  owners  of  imnbes  aJSected  thereby. 

Thn  defendants  gave  no  notice  of  any  objectinn. 
hut  another  owner  did  give  such  notice,  and  on  thf 
lit  of  January,  1>^!"  ,  tli  >  luatti  r  having  l>--i  ii  ;>rought 
before  a  court  of  summary  jorisdiotiou,  the  justMx^ 
held  that  a  part  of  Montpelier-road  was  a  street 
repairable  by  the  inhabitant*  nt  larg^  bnt  tiini  the 
remainder  was  a  private  street  within  ttte  i  *  • 


(a.)  Keported  by  W.  Soon  Tuoji^bo.\,  Esq.,  Bat- 
iji(«r>«t*Law. 
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tbl  Aot»  and  thay  amended  the  plans,  estimaif  and 
qiportioiliiient  so  as  to  limit  the  operation  thereof  to 
t£« latt«r  portion  of  Montpelier-road.  The  justices 
did  not  direct  any  fresh  notices  to  be  Berved,  and  no 
further  noticea  were  served  either  on  tho  defendants 
<r  any  other  neiMii  tbomtg  tba  altaration  in  the 
wvA*  propoB«a  to  tie  oairiad  oat. 

On  the  J4th  of  <v  tober,  1896,  the  council's  snrvt}  or 
F.mic  his  final  apportionment  by  dividing  the  expeusoB 
m  the  same  proportions  in  wbicb  the  estimated 
expenses  were  divided  in  the  amended  ptOTiaioaal 
^)W)rtiomnent. 

On  the  19th  of  Deceinbfr,  ISM,  notices  of  such 
final  apportionment  were  strved  on  the  8evfrnl 
owner*  of  tit  iireniisps  affected  thereby,  indiuiiiig 
the  defendants.  The  defendants  gave  no  notice  of 
objection  to  tho  final  apportionment. 

Xba  dafandaats  were  willing  to  pay  the  sums 
wnlioiied  in  the  mniDons  provided  that  the  whole  of 
>T  'itpeliFT-road  was  repaired,  b\it  thcj-  objetti'l  to 
tLt  icp^  of  the  portion  to  wbicb  the  aoheuie  of  tho 
pi&iiitiff8  hud  been  limited  by  the  magistrates  as  being 
(totrimeotal  to  them  ao  long  at  tho  net  ol  tho  road 
nnaiiMd  Qurepaired. 

The  materia!  proviMor.s  of  tb«Mv»te  BtMOtWorkB 
Act,  1S92,  are  tin  follows  : 

"5.  InthifALt,  if  not  iucoiiNistent  with  the  con- 
text .  .  the  expression  'street'  means  (imle«B 
:b(  cc  utext  otherwise  requires)  a  stre«t  aa  defined  by 
the  Public  Health  Acts,  and  not  being  »  highway 
tvpairable  by  the  iubabitantu  at  large. 

"6.  (1)  Whf     !w  >  t-tn  ft  '  r  part  of  ti  strtrt  i»  tot 
itiWiaed,  levelled,  xmved,  metalled,  tlagged,  chauuelled, 
made  good,  and  lighted  to  the  satisfaction  of  tho 
mban  anihoiitgr*  the  urban  aatbority  may  from  time 
totfana  xewdTa  with  reepeot  to  such  street  or  part  of 
5  »treet  to  do"  the  i  rivifu  strict  works  theiein 
uamerated,  "and  the  txpeDbes  incurred  by  the  ui  ban 
authority  in  executing  privato  street  worka  ahall  be 
•ppotttoned  (inbjeot  as  in  this  Act  mentioned)  on  the 
lamiM*  finmting,  adjoining,  or  abutting  on  euch 
street  or  part  of  a  strtct.    Any  such  resolution  may 
i&clude  several  streets  or  parts  of  streets,  or  may  bo 
limit  f-d  to  any  part  or  parts  of  a  street.  (2)  The  surveyor 
ibail  prepare,  as  respects  each  street  or  pari  of  a  street, 
(a)  A  specification  of  the  private  atreet  worka  referred 
to  in  tm  resolution  with  plans  and  soctions  (if  ajtplic- 
aUe);  {h)  an  estimate  of  the  pmbable  expeustn  of 
the  works  :   '  '  h  iiruvisional  apportioument  of  the 
estimated  ex|>«n»ea  among  the  premises  liable  to  be 
charged  therewith  under  this  Act.    Such  spedfica- 
ti<w,  plana,  aectiona,  eatimate,  and  provisional  appor- 
tiomnent  ahall  eompriae  llie  particulars  preacribod  in 
Tart  I.  of  the  8che<lule  of  this  Act,  and  shall  be 
submitted  to  thu  urban  authority,  wlio  may  by 
r<:>olutiuu  approve  the  same  respectively,  with  or 
without  modification  or  addition,  aa  they  think  fit. 
(3)  Hie  readntion  approving  the  speoifioations,  plans, 
snd  stctioiis  {if  any),  estimates,   and  provisional 
Apportionmenta,  shall  bo  published  iu  the  manner 
prescribed  in  Part  II.  of  the  schedule  in  this  Act,  and 
copies  thereof  ahall  be  serred  on  the  owners  of  the 
premises  shown  as  liable  to  be  charged  in  the  pru- 
vinonal  apportionment  within  scvt-u  days  after  tho 
date  of  the  first  pnbUcntion.     I)iiriiig  one  month 
ff  in  ?h'  iLitcof   la-  first  publiLatiou  tho  approved 
sptcititations,  plans,  and  seotious  (if  any),  estimates, 
and  provisional  apfiortionmentB  (or  copies  thereof 
certi^d  by  the  tomyorl,  tdtall  be  kept  at  the  urban 
Mthoffity  ofloea,  and  shall  be  open  to  inspection  at 
aD  reasonable  times. 

"  7.  Daring  the  said  mouth  any  ownw  of  any 
premitea  shown  in  a  provisional  apportionmiMit  aa 
iiafala  to  bechatged  with  any  part  of  the  ezpenaee  of 
daentMig  ihm  wotki  may  by  wMtm  notiw  lemd 
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on  the  urban  authority  object  to  the  proposals  of  the 
urban  authority  on  any  of  the  following  grounda — 
that  is  to  say  :  (n)  That  an  allcgctd  street  ir  j  tirt  of 
a  street  is  nut  or  iloes  not  form  part  of  a  street  within 
the  meaning  of  this  Aot;  {b)  that  a  street  or  part 
of  a  atieet  ia  (in  wh<^  or  in  part)  a  highway  tapair- 
ahte  by  the  inhabitaate  at  brge;  (e)  that  tiMre  haa 
been  some  material  infonnality,  defect,  or  error  in  or 
iu  respect  of  the  reaolotkm,  notioe,  plana,  aectiona, 
or  eetimato ;  ('/)  that  the  ptopowd  trorh*  an  iniafi- 
flient  or  unreaaonable.   .  .  . 

8.  (1)  The  urban  anthority  at  any  time  after  the 
expiration  of  the  said  month  may  apply  to  a  oourt  of 
summary  jurisdiction  to  H])poiiit  a  time  for  determin- 
iijrr  (ho  matter  of  all  objt-ftioiis  made  as  in  this  Act 
mentioned,  and  tthall  publish  a  notice  of  the  time  and 
place  appointed,  and  copies  of  such  notice  shall  ba 
served  upon  the  objectors,  and  at  the  time  and  place 
so  appointed  any  such  court  may  proceed  to  bear  and 
i>'t:rtiiine  the  matter  of  all  such  i  li'i  j'ions  iu  the 
same  manner  as  nearly  as  may  be,  auU  with  the  same 
powers  and  snbjaQk  to  tiia  aame  provisions  with 
respect  to  atating  m  aaae.  as  if  the  urban  authority 
were  prooaediog  aoDmarily  against  the  objeetota  to 
enforce  payment  of  a  sum  of  money  smumarily 
reooverable.  The  couit  may  (piasli  in  whole  or  in 
part,  or  may  amend  the  resolution,  plans,  sections, 
estimatea,  and  provisional  apportionments,  or  any  of 
them,  on  the  application  either  of  any  objector  or  of 
thi'  nrVjan  authoiity.  The  court  may  also,  if  it  thioka 
tit,  adjourn  the  hearing  and  direct  any  furthr>r  noticea 
to  be  given.  ("Jj  No  objection  which  could  l  *  inude 
under  this  Act  shall  be  otherwise  made  or  aiiowed  iu 
any  court  proceeding  or  manner  whatsoever. 

'*  11.  The  urban  authority  may  from  time  to  time 
amend  the  spei;ificatiou»,  plana,  and  Motions  (if  any), 
estimates,  au  l  ]  rovisional  apportionments  for  any 
private  street  works,  but  if  the  total  amount  of  the 
eatimatea  in  respect  of  any  street  :r  |  art  of  a  street  is 
increased*  sutm  eatimates  and  the  proviaional 
apportionment  shall  be  pubUsbcd  in  the  manner 
pr>!icri!)ed  in  Part  IT.  of  the  schedule  to  this  Act. 
and  shall  ba  open  to  iuBpectjou  at  the  urbau  tiutbo- 
rity's  office  at  all  ressonable  times,  and  co]iies  thereof 
shall  be  served  on  the  owners  of  the  prcuuses  aii'ected 
thereby ;  and  objectiona  may  be  made  to  the  increase 
and  axiportionincnt,  and  if  made  shall  be  dealt  with 
and  determined  iu  like  manner  as  objections  to  the 
original  estimate  and  apportionment." 

Action  12  provides  for  a  tinal  appaitimament  to  be 
tnada  after  ua  completion  of  theworki,  and  em- 
powers the  owneit  to  object  on  the  grouida  theiein 
mentioned. 

iSectiou  13  gives  tho  nrbBn  a  ifliOrity  a  charge  ou 
premiaes  included  in  the  fiuai  apportionment  of  the 
auni  finally  ai^ovlionod. 

Macmorran,  Q.C.,  and  J'he  ll'^n.  Franh  nussrH,  for 
the  plaintiffs.— The  pbkintiffs  are  entitled  to  the 
charge  which  they  claim;  tho  reeolution  was  didy 
pasaed,  and,  the  delendaata  not  having  made  any 
objeotlon  within  a  month  ace  bonnd  thereby. 

R.  C.  Olm,  for  the  defendants. — ^The  council  resolved 
to  make  up  tho  whole  of  the  road ;  that  resolution 
I  stands  and  there  hhis  l>eeii  no  resolution  tO  make  Up 
j)ai  t  only  of  the  road.  The  iilaintitis  rely  on  section 
8,  but  we  submit  that  the  magistrates  iiad  no  juris- 
diction to  make  amendments  in  the  reaolutiou  without 
having  the  parties  before  them.  The  foundation  of 
the  jurisdiction  to  declare  a  charge  ia  that  there 
should  be  a  valnl  i-  iolutiuii  ;  hrre  there  is  nuii'  '  ' 
justify  wiiat  has  been  done.  The  duieudauta  have 
been  deprived  uf  the  opportunity  to  object  to  the 
apportionment.  Section  6  dwwa  that  the  jwtuNa 
ought  to  bftva  dtectad  n  ftofhcr  notiot  to  ba 
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fiven,  and  upou  such  nutice  being  givcii  tlic 
efendaDtfl  would  h&vQ  the  same  power  of  objec- 
tion as  if  that  notice  had  iMMl  given  originally 
bj  the  oovnoU.  Thaxe  haa  ben  oo  valid  fli»l  »ppor- 
tioninent,  and  the  defendante  inbnut  that  the  pro- 
C«e(l;yi^^^  must  be  comiueuced  ilt  novo :  Whitchurch  v. 
Fuihuin  Board  oj  Workt,  14  W.  E.  277,  L.  B.  1 
as.  283. 

Marnmrmn.  Q.C,  in  rej)!}-.— [f^rini  r;  -,  J.— Hius 
there  been  any  retiolutiou  thui  ymi  ouiy  ot  the  road 
shoiUd  be  made  uj)  'r  ]  Not  iu  terms,  but  thH  council 
bare  amended  the  plans  and  done  the  works  according 
to  euoh  amended  plana ;  therefore  tbey  muat  have 
resolved  to  do  tht>ni.  If  the  justioea  found  that  part 
of  the  road  waa  a  highway  repairable  by  the  inhabi* 
tanta  at  large  they  would  be  ooliged  cither  ti  >  huh  nd 
or  eUe  diamiss  the  application.  The  justioea  luuat 
tiMceian  have  eouie  power  of  ameadmeDt. 

Deo.  10.— Stirlino,  J.,  after  stating  the  facts 
and  xefemng  to  Motions  3»  4,  d  (deflmtionol"  etraet "), 
6.  7,  8,  11,  IS.  13  of  the  Private  Stnet  Woiln  Aot, 

fontinueJ  as  follows:  The  defendants  resist  tho 
Buuiiiioua  on  the  folio wnng  grounds  :  First,  it  is  said 
that  tlie  justice?  have  exceeded  their  jurisdiction  by 
taking  apon  themaelves  the  function  of  the  urban 
■atbority  with  whom  rests  tlM  determination  of  the 
question  whether  the  whole  or  part  only  of  a  street 
should  be  repaired.  Undoubtedly  section  6,  sub- 
section 1,  gives  the  urban  authoriiy  thf  right  to 
decide  whether  the  whole  or  part  of  a  sti  tnit  id  to  bo 
repcdred,  and,  in  the  present  case,  the  plaintiff 
oonnoil  did  by  resolntion  detennine  that  the  vbpls  of 
lbntpelkr»road  dionld  be  repaired.  Sob-ieetion  2, 
however,  provides  that  "the  aj* ij"f!  atiou,  eatimatf, 
and  provisional  apportionment  shall  be  aubmitted  to 
the  urban  authority,  who  may  by  resolution  approve 
the  same  witb  or  without  modiltoation  or  addition  ae 
they  may  think  fit.**  In  thit  oeae  the  appfovel  was 
-witliout  modification  or  addition.  Sub-section  3 
provides  for  due  notice  of  the  last-uicntioned  resolu- 
tion being  given  to  tlie  owners  of  the  premises  shown 
as  liable  to  be  charged,  any  one  of  whom  may,  by 
section  7,  take  objeotlon  to  the  proposed  worki  on  the 
following  amongst  other  grounas :  "  {l)  that  a  street 
or  part  of  a  street  is  (in  whole  or  in  part  )  a  highway 
repairable  by  the  inhabitants  at  large."  Section  8 
provides  that  socb  objections  shall  be  dealt  with  by  a 
OOUttof  aammaiy  junadiction,  and  also  provides  tha: 
**  tba  oonrt  may  quash  in  whole  or  in  part  or  may 
amend  the  reeoIaMon,  plans,  sections,  estimates,  and 
provisioual  apportionments,  or  any  of  them,  on  the 
application  either  of  any  objector  or  of  the  urban 
authority'.*' 

Now,  here  the  court  did  not  quaeb  the  reeolution, 
or  the  pbai,  eeotioni,  eitimatea,  or  pravieional  appor- 

tionmeota,  but  atnendefi  ftf  -huis,  r^tiraates,  and 
apportionments,  without,  howcvur,  m^^mg  anything 
about  the  resolution.  But  it  ia  to  b*;  observed  that 
the  court  was  acting  within  its  power,  beoauae  the 
Aot  empowers  the  court  to  qoash  or  amend  the  reso- 
lution, plans,  and  ao  forth,  or  any  of  theui  ;  nu  l  in 
point  of  fact  the  rcsolutiou  was  iu  terma  ao  iramed 

by  rrti  ri  lice  to  the  plans  and  eetimatee  ai  not  to 
require  any  verbal  modification. 

Now,  upon  the  oonstrostion  of  tike  Aot  the  jnriedic- 
tion  of  the  court  of  summary  jurisdiction  to  amend 
a  resolution  and  the  accompanying  plana,  sections, 
and  30  forth,  apj^'ars  to  me  to  exist  in  a  case  where 
the  objection  taken  ia  that  the  atreet  or  part  of  tiie 
■tnei  is  a  highway  repairable  by  the  inhabitants  at 
laigo^  no  less  than  where  the  objection  is  of  any  other 
aatnre  spedfled  in  seotion  7;  $ui  where  the  juris- 
^lOtion  is  exerdaed  I  can  find  notliin^'  iu  Act 
which  renders  it  necessary  that  the  lubau  authority 


sl.i'ulfl  begin  their  proceclrng'^  or  pnM  & 

reaolution  limiting  the  worka  to  that  part  ot  tke 
Street  which  is  not  repairable  by  the  public  8o 
to  decide  wooid  be,  as  it  eeems  to  me,  in  fact, 
to  hold  that  tiw  p<Mrar  e*  the  court  of  sommary 
Jurisdiction  ia  in  such  a  caao  limitr^d  to  quashing  th* 
reaolutiou  and  the  accompanying  plana,  and  does  not 
extend  to  amending  them.  I  do  not  think  that  that 
is  the  true  oonstruotton  of  the  Act ;  but  I  think  that 
the  uneoded  resolution,  and  plans,  and  so  forth,  wm 
mmnt  hy  the  Li  pn>lature  to  take  effect  jostasif 
b  t  J  L  eeu  lulv  i  Li^^bt'd.a^  initio,  bj  the  urban  BOlba^; 

I:i  uiy  jii'l,^'inL-ut,  tharefon^  tlie  jnStioSB  did BPtMBBM 
their  juriadiotiou. 

Secondly,  it  was  oontended  that  the  defendants  bad 
beiNi  b^  these  proceeding  detpdved  of  allopportnig 
of  takmg  objection  to  the  works  now  proposed  to  M 
executed.  Tli  if  in  true;  but  set  ion  s  provide!  that 
the  court  of  summary  juriadiction  may,  if  it  thinki 
fit,  adjourn  the  hearing  and  direct  further  notices  to 
bagivm.  It  was,  thereiore,  Within  the  power  of  the 
eoort  of  summary  jnindiefion  to  direot  notioeB  to  w 
given  to  the  defendants ;  but  it  was  not  obligstorj 
on  such  a  court  ao  to  do.  Plainly  t,he  court  hide 
diacretion  in  the  matter,  and  that  discretion  was 
exeroteed.  It  is  not  for  me  to  say  whether  or  not  tfa« 
discretion  was  properly  exercised.  All  that  I  have  to 
determine  is  whether  the  justioee  acted  within  their 
jurisdictiou.  I  think  that  they  did,  and  it  appesM 
to  me  that  this  objection  also  fails. 

On  the  whole  1  came  to  the  oondusion  that  ^ 
plaiutifis  are  entitled  to  the  order  for  whkih  Umj  SW» 
and  that  order  must  be  made  accordingly. 

SolidtorB,  Riuton  A  Co, ;  Munton  tk  Mi/rris, 


Oban.  Diw. 


Kb.  W,  11. 18. 


In  re  Eafhakl. 

parie  Saxomon.  (a.) 

Solidtor — CMi.i~/'au]Mr  dieut—Taxation  of  essis  M 
Iloutt  of  Lordi — Liability  <"  ci,»U  as  hrtw^  $olidb>r 
and  pauper  ciietU—H.  H.  V.,  1883,  ord.  16,  rr. 

Where  a  aolkitor  had  been  r&tained  hy,  tmd  mid 
for,   a  snrtrsitfit/  fxtuper  appelhint  {ninrf  ihr>^««I)  in 
Home  of  Lordv,  but  iu  urrDtdanct:  >rith  the  prttcttce 
the  Houte  of  Lords  m  hid  ilown  m  Johnson  r. 
Lindsay  [1888]  A,  C.  110,  t'le  resp^iwlmt  in  the  Uoutt 
of  Lordt  WM  not  liable  for  prtrtij  and  party  <  o4t$  ; 

Ihld-on  an  ajipli'iati  u  ly  the  solid t^'r  againtt  tht 
estate  of  his  deceused  client  fir  taxation  of  the  eoMs 

the  appeal  to  the  House  of  Lords— that  the  soli 'r!  '^ 
tons  ealitisd  toreoovcr  A«m  Me  dime*  atate  ordusan 
I  eoste  which  a  wMmir  tv  vtUOtd  to  dhwye,  «^ 
to  hr  tfixfd  as  between  goliciior  and  client. 

Satomons  to  review  the  taxing-master's  oertificata 

The  appliosnt,  i^ph  Raphael,  had  acted  as  solicitor 
for  the  late  Arou  Salomon  in  Brodarip  v.  Salomm^ 
U  W.  R.  612,  [1895]  2  Ch.  323,  wjd  in  the  appssl 
of  Salomon  v.  Salomon  <t  Co.,  •'  W.  R.  198, 
[18871  A.  C.  22,  in  which  the  House  of  Lords. 
Mvorslng  the  judgment  below,  held  that,  the 
company  bdlng  regolarly  oonstitlUed  nnder  the 
Companies  Acts,  the  appeillant,  An»  Salomoo,  wis 
under  no  liability  to  indeamify  it,  as  bin  agent  or 
tnutee,  against  the  claims  of  oreditoFS  iu  the  ab^ct 
of  fraud. 

It  was  Older  tho  mDoUoaaVs  advioe,  tb^  Am 


(a.)  Beported  Vjr  W. 


H.  I>&A»WM,  Bsq.. 
at-Law. 
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HlOK  COCBT. 


flriOMfla,  who  h»d  beau  reduced  to  pm^nrty  hy  the 
Mdon  at  tiw  Covat  of  Api>«>al,  had  pn-santed 
»  petition  to  the  House  of  Ix)rd«  for  leave  to 
»ue  tH  J'ortiui  paitjKrit,  with  an  ai^id&vit  in  the  tenm 
of  ord.  16,  r.  22,  of  tba  SnleB  of  Ck>urt,  IMS. 

LeaTe  having  beengiTBi,  Aran  B«loiiim  aiuoaedAd 
h  his  appeal  to  ^  Boon  of  Lord*,  and  oeiaed  to  lie 

&  pauf>er. 

He  died  in  1897,  aud  the  respoadeut,  KmaQnel 
Salomon,  took  out  lettm  of  «dtnmittr>tiUm  of  his 
(«t&te  and  effects. 

On  theaiMMMMfal  upgeA  of  *  paupor  to  the  Hoose 
of  Lords,  party  and  party  costs  wore  disallowed  iu 
Joknson  T.  Ltndmy,  [1892]  A.  C.  Ha,  48  W.  li. 
Dig.  180. 

A  bill  of  costs  was  delivered  by  the  appUcaot  to  the 
respondent,  in  which,  among  other  items,  be  lillriinH 
costs  lor  work  done  fajhtm  aisolioitor  ia  the  proMeii> 
tin  of  tbe  appeal  f  o  the  Honse  of  Lordii. 

The  bill  haviup  I  fvti  !ti\eil  in  iij.  j  r-iition  of  the 
respondent,  the  taxiug-uiiwt«r  subiuitted  these  items 
to  Mr.  Taylor,  «{  tfae  Tksing  DepMtaMiit  of  tbe 
HooM  of  Lonli. 

ItwieeootMidedonlMbalf  of  the  lenondent  tint 
this  being  a  taxation  under  an  order  of  the  Chancery 
Dirision,  rule  JT  of  order  10  of  the  Kulos  of  Court 
applied,  and  the  applicant  was  not  entitled  to  "  take, 
or  agiee  to  take,  or  seek  to  obtain  Irum"  tbe  paoper 
"i^  foe,  pcoflt,  or  rewaid  for  the  oondttet  otm» 
baaaess  in  tbe  ooort." 

Mr.  Taylor  refxi«ed  to  tax  the  bill,  on  the  <j;rouiid 
that  tbe  Kulf  s  .  .f  V..f  S  ij  i  cme  Court  did  not  bind  the 
House  of  Lords,  and  there  did  not  exist  any  rules  or 
pnuHoe  of  the  House  uf  Lords,  in  the  case  of  a 
nn|Mr  ^^lla&i,  rcigalatiog  the  liability  to  ooete 
ostween  eolidtor  mm  oHeoi. 

Tbe  HesM,  therefore,  were  disallowed. 

Kn\tjim  Parker,  for  tho  applicant,  said  that  the 
question  was  wh«!ther  tlie  costs  uf  a  successful  paup<fr 
htigant  in  the  House  of  Lords  can  ha  taxed  as  between 
himself  and  his  solicitor.  There  being  no  special 
contract,  ordinary  rules  as  between  toltcitor  and 
eKent  apply,  since  the  Rules  of  the  Supreme  Court, 
Old.  16,  rr,  22-31,  do  not  apply  to  the  House 
cf  Lurds.  The  form  of  ■lnhui'm  v.  Lindmy, 
S]  plies  to  party  aud  party  costs  only.  The  ]>auper 
tun  uutke  a  bargain  if  he  pleases :  lUchatflaon  v. 
Ukkmrdion  md  Plowman^  41  W.JK.  102,  [lb!>3]  P.  270, 
348.  lliematterahouldbe  refined  beck  to  the  taxiug- 
uiasttr  to  Ux  the  diaalluwed  «Mte  ee  between  eolioitor 
and  client. 

O.  JUuckmatter,  for  Emanuel  Salomon,  tho 
aduiuistralor  of  tfie  citefee  end  eflbsts  of  Axon 

Salomon. 

The  practice  is  the  Mine  in  tiw  House  of  Lorde  e« 

in  the  High  Court ;  tbe  rules  were  much 
discussed  in  Cnntrni  v.  richrsgill,  33  W.  R.  389, 
14  Q-  B.  D.  -  .  The  result  of  allowing  tbese  coits 
would  be  that  the  solicitor  would  get  the  whole  costs 
from  the  inoceHtiil  pauper,  including  profit  costs, 
while  tbe  penper  would  only  get  ooata  out  of  pocket 
from  tbe  oneoooeMfuI  respondeots.  The  judgment  of 
the  Hou*!-  of  Lords  oidy  relieved  Siilumon  from  pay- 
ing a  sum  of  IT.TUO  and  did  nut  give  him  anything. 
The  costs  were  rightly  disallowed,  eoeoidiDg  to  tile 
practioe  of  the  Chancery  Division. 

KXEBWicn,  J. — novel  and  iutereeting  point  on 
the  important  queetion  of  ooete  ariaea  in  toie  way. 

Tbf-  order  of  Vaughan  Williams,  J.,  and  the  Court 
uf  Appeal  in  Broderip  t.  Salomon,  known  as  "  the 
one-man  company  case,"  reduced  Aron  tjalomon  to 

£>verty.  He  oamed  the  oaae  to  tbe  House  of  Lords. 
f  tho  nfidn^  whiob  he  took  to  the  Hioiiie  of  Lonle 


in  support  of  his  petition,  whioh  was  considered  bj 
the  Appeal  Committee,  he  swore  he  was  "  not  worth 

£.'),  bis  wearing  apparel  and  the  suljjeot-matter  of  the 
u&usti  or  matter  only  excepted."  On  that  he  was 
allowed  to  appeal  m  formd  pauperii.  The  result  was 
that  he  auooeeded  oti  his  appeal,  end  though  not 
thereby  made  a  wealtliy  man,  be  was  rehabuitated 
and  removed  from  the  list  of  pauperH.  He  wsa  then 
eutitltd  as  a  successful  appellant  to  certain  cohIm  from 
the  uuHuccessful  respondeuts,  and  the  cohIh  were 
necessarily  paid  acotMrding  to  the  rules  laid  down  iu 
the  case  of  tfoAnson  v.  Ltmiray-^iamely,  "On  the 
taxation  of  a  pauper  appellant's  costs  on  a  success- 
ful appeal  to  this  Hous«,  the  fees  of  this  House, 
and  tho  fees  of  counsel  are  to  In- disallowed,  and  the 
solicitor  is  to  have  his  costs  out  of  pocket  with 
a  reasonable  allowance  to  cover  office  expenses, 
inoludiog  clerks,  Ac."  That  is  ell  he  is  entitled  to 
Moorer  nom  tbe  nnsuooesafol  respondents  who  were 
ordered  to  pay  the  costs.  An  order  of  the  House  of 
Lords  on  tht»  reapoudent  there,  to  pay  the  pauper  ap{>el- 
lant's  costs  would  he  construed  to  mean  what  I  have 
stated.  TbeoArou  Balomon's  solicitor  says  he  is  entitled 
to  reoover  from  Aran  Salomon,  or  rather  to  be  paid  out 
of  hi.H  estate,  the  ordinary  costs  which  a  solicitor  is 
entitled  to  charge,  that  is  to  say,  cu8ts  to  be  taxed 
aa  l)et\v(H!n  solicitor  and  client,  aud  tiie  question  I 
have  to  decide  is  whether  he  is  euutled  to  that  or  not. 

It  is  strange  that  ther^e  is  no  direct  anthoiity 
upon  the  point  at  all.  The  orders  of  the  Supreme 
Court  do  not  help  me,  except  so  far  as  they  may  be 
treated  aa  Joujided  upon  jii.itico  after  mujh  con- 
Nideratiou  by  many  learned  judgt^  aud  others.  It  has, 
however,  been  held  that  they  are  not  binding  on  the 
Uoueeof  Lords.aod  do  not  apply  to  tbe  House  oiflioeds; 
and  I  eamiot  possibly  say  that  beoaose,  if  this  had  been 
an  action  in  tho  High  Cotirt,  Mr.  Raphael  would  not 
have  been  (entitled  to  ordinary  tiost^i,  therefore  he  is 
not  entitled  to  reoover  ordinary  costs  in  the  House  of 
Lords.  On  that  tbe  case  of  Johnson  v.  Lindiay  does 
not  hdp  me  in  the  least.  I  do  nut  think  I  can  pay  any 
attention  to  the  allej^ation  in  the  petition  set  out  m  tbe 
report  of  JoJinsun  v.  Limhay,  It  was  urged  on  b«half 
of  the  petitioners  at})  111  of  _ls:i21  App.  Cas.  that  "In 
tbe  case  of  a  pauper  appellant  iu  this  House,  tbe  fees  of 
tbe  House  are  not  rut^uired  from  him,  and  he  obtains 
the  services  of  counsel  aud  aolioitor  without  ce« 
muneration ;  that  if  the  appeal  is  dismisfled,  no  costs 
are  given  against  him;  that  if  .Ii  ^  i;ij><h1  i.^ 
successful  the  appellant's  costs  are  allowed,  aud  are 
tux<)d  upon  the  principle  hitherto  iu  force  in  the  House, 
tha  zcspoiident  has  to  pfty  when  he  loses,  and  not  be 
paid  when  he  wins,  and,  moreorer,  has  to  pay  the 
aj  I  "^lljint's  costs — not  of  suing  as  u  pauper,  out  of 
winning  wi  a  pauper."  It  is  strange  that  there  iit 
there  a  statement  not  only  that  the  fees  of  the  House 
are  not  charged,  but  that  tbe  pauper  obtains  the 
BOTvice  of  aondtor  and  counsel  without  remuner- 
ation.  If  that  had  been  true,  it  di^fjioses  of  the 
case.  IJut  this  allegation  in  tho  petition  is  con- 
troverted, and  I  find  no  proof  of  it  anywhere.  For 
the  same  or  a  like  reason  I  oauiiot  tind  much  to  guide 
me  in  the  otherwise  instruotive  case  of  Caraon  v. 
Pickent/Ul,  because  that  case  was  iu  tbe  Supreme 
Court.  It  was  there  held  that  under  tbe  Rules 
of  the  Supreme  Court,  18S3,  ord.  1*1,  rr.  2i,  2i, 
26,  27,  31,  a  successful  plaintiff  iu  an  action  in 
/ormci  jxtuinria,  tried  before  a  judge  aud  jury,  ia 
entitled  upon  twurtion  as  against  the  defendant  to 
coets  out  of  pocket  only,  andcaaoot  be  allowed  any- 
ihing  for  remuneration  to  his  solicitor  ur  fees  to 
uounvel.  That  case  wrut  uu  tho  i  ulus.  Thu  fact  there 
that  it  was  tried  by  jury,  so  that  the  coats  were  not 
in  the  discretion  of  the  court,  was  much  diawimsd, 
fiat  in  truth  that  daoisioa  want  entinlr  on  fha  Bidw 
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HiQH  Court. 


of  th»  SupraoM  Oourt.    Ihi^j  mn  vwy  cwalaUj  . 

tium  one  leaumed 

judge,  but  !it  the  sitma  time  the  decimon  did  go  on 
tho  rales,  and  did  not  touch  the  general  principle. 

ii  nt  t\;>'  r  ilos  seem  to  me  to  bn  based  on  this,  that 
when  a  man  sues  in  /</rm  !  jruipcris  in  tJie  Supreme 
Court  he  hu  ooaiucl  and  solicit^^r  assigned  to  him,  and 
that  oiakM  all  the  diffmnoe.  Th«grM«aariga«dtohini 
on  oerWb  twos  whieih  bind  ihciiii  ai  mtidi  as  fhvy 
bind  him.  So  here  I  am  left  withont  authority,  and 
have  to  consider  the  general  principle.  ^Vhlit  is  the 
:  utr  1^  t  "  That  on  nflection  ieenis  to  nu-  to  be  the 
real  (question.  What  wu,s  th«  nontruct  be  tween  Aron  , 
Salomon  and  his  solicitor  Kaphael  when  Raphael 
•lOoepted  tb«  oliieiifc' s  rataioer  to  conduct  iha  appeal  in 
tte  Boom  of  Lotdaf  An  I  to  iiiTOnt  m  special 
contract  because  the  client  was  aamg  in  /vrmd 
pauperia,  a  contract  which  would  stibHt^nttally  nay 
this,  that  whereas  but  for  a  speijial  voj.'rvj  the 
retainer  would  enable  the  solicitor  to  charge  the  client 
subject  to  the  ordinary  rules— that  is  to  say,  to 
charge  costs,  including  ptoiit  costs,  subject  to 
taxation,  yet  because  he  n  ■aing  as  a  pauper  the 
olient  is  not  liable  in  that  or  in  any  othtr  way,  but 
<mly  according  to  a  special  contract  depending  on 
the  fact  that  ho  suns  as  a  jmuper  ?  Why  should 
I  indent  that  eoutraot  fur  the  occasion  Y  When 
Haphacl  Iwcame  the  solicitor  of  Aron  Salomon, 
not  by  assignmebt  but  by  Aron  Salomon's 
ohoiiM,  why  should  I  not  lay  that  tho  letainer  is 

StTWoed  by  the  ordinary  rules  ?  I  have  said  that 
are  it  no  authority  on  the  point,  but  there  is  a  very 
useful  case  before  Sir  Fmncia  Jeune,  in  whieh  he 
expressed  an  opinion,  subject  no  doubt  to  r«vimou, 
if  the  actual  point  came  before  him  the  case  of 
Rt'chardton  V.  Jiicltardson.  There  there  wan  aii  action 
in  the  Divorce  Court  and  the  petttiouer  &uiug  m 
/vrmd  iNMjpcfia  obtaiaad  «  vndkt  of  £30  damages 
and  •  deeree  niit  witli  coats  against  the  ce- 
respondent,  and  the  (juestion  there,  us  it  was  in 
Johtuon  V.  I.imhnif,  wu.s  not  whiit  the  solicitor  waa 
to  obtsiii  from  the  pauj>er  client  but  what  the 
co-respondent  was  to  pay  on  the  decree  ni«i  to  the 
pauper  petitioner.  It  was  not  urgned  at  great  length, 
bat  some  authorities  wei«  dted.  and  Sir  fmngia  Jeona 
Maarved  judgment,  and  intiwqn«>ntly  ddivfied  nTaiy 
instrui  tivo  juilgment  in  which  he  called  att«ntion 
more  than  once  to  the  difference  between  the  assign- 
ment of  a  legal  advi.Hur  to  a  pauper  and  tho  retainer 
of  a  solicitor  by  him,  and  he  says:  "It  follows, 
I  think,  that  there  is  nothing  to  pMfWit  ooanael  or 
»  BoUdtor  bdag  xakainied  by  a  pauper  and  raoaiTiiig 
from  lum  mon  feea  aa  be,  perhaps  by  the  aid  of 

friends,  may  bo  able  to  pay,  and  this  is  the  effect  of 
the  opinion  given  by  tho  Attornoy-Geiieral  (Sir 
Richard  ^\'eb8t(■r)  in  ls91,  as  stated  in  the  Lnw 
Times  (vol.  9U},  p,  19  (2).  Whether  a  solicitor,  not 
assigned  by  the  court,  but  employed  by  th«  p»uper, 
«mld»  if  ha  thooght  it  wortli  tho  wbole,  ene  on  a 
refauner,  it  ia not  naeeasaty  to  daolde,  bot  my  present 
opinion  is  that  he  could."  Of  course  that  opinion  is 
not  binding  upon  mo,  and  it  is  not  really  a  judicial 
Opinion,  but  it  is  valuable  aa  being  an  expression  of 
opinion  of  the  learned  judge,  not  on  the  part  icubir 
point  before  him,  but  on  one  connaotad  with  a  ]  mt 
vbibb  involred  a  long  disquidtion  on  eoata,  where  a 
man  ia  suing  tu  ft/rmd  pauperit.  That  view  aeems  to 
me  to  be  consonant  with  justice  and  coniuionscnse. 
You  may  trust  aoliuitors  in  general  when  they  accept 
ii  it'tainer  from  a  fiauper  not  to  sue  hiui  on  the 
retainer.  If  a  sense  oi  honour  would  not  prevent 
flMn  from  suing  and  reoovering  judgment,  their 
own  intaraat  would,  baoftuaa^  il  thqr  have  got 
n  pMipv  to  deal  witb,  it  to  not  likely  they 
tritt  be  williDg  to  ipand  ntonaf  in  tiia  Teoorac* 


HlOB  CoutiT. 


tag  jadgmant  againat  faim.  Bat  does  tbat  pnmifc 
a  aoKdlor  maildng  an  ordinary  oontraot 

on  the  footing  that  the  stilicitur  may  make  tho  client 
pay  if  he  becomes  able  to  do  so  ?    I  wish  to  be  per- 
fectly understood.    I  do  not  lay  down  the  doctrma 
that  the  contract  between  the  solicitor  and  his  client 
is  that  the  olient  should  not  pay  nablB  bl  aoooeods. 
1  do  not  iliink  that  would  be  a  vopar  oontzact  to 
infer,  or  that  lie  will  pay  the  saqieMea  if,  fortonatdy, 
ho  ever  has  the  means  so  to  ,!n,    I  do  not  think  that 
the  contract  is  of  that  clnr  u  iti,  but  I  think  it  is  the 
common  contract  -  ns.r.n'y, "  he  client  from 'he  11111:1  nt 
of  the  retainer,  so  long  as  the  retainer  holds  good,  is 
bound  to  pay  the  ocdinairy  costs,  though  he  has  not  in 
fMt  the  means  to  pay.  That  ia  in  aooordanoe  with 
tiie  ordinary  praoOoe.  fidietton  often  aooept  retainers 
from  persons  who,  to  their  kaowledse,  may  not  be  able 
to  pay,  and  they  do  so  partly  out  of  kindness  and  partly 
because  they  are  content  to  take  the  rough  with  the 
smooth  in  the  course  of  business.    It  is  hard  to  say 
because  a  solicitor  hanpena  to  know  that  his  client  is 
impeowiionat  the  aoliaitor  aaanot  aoe  him  if  he  thinks 
fit  to  do  ao ;  and  I  do  not  aaa,  for  thia  purpose,  the 
distinction  between  the  man  who  is  known  to  be  im- 
pecunious, though  not  described  in  the  procedure  aa 
such,  and  the  man  a^L-    is  Mi  ijg  .u  j<-rmd  pauperis, 
because  ho  has  been  aiiunoeu      do  so  by  the  House  of 
Lords.    Only  one  other  matter  1  must  notice,  as  it  was 
m«nti«Md  by  ooonsel.    The  "one- man  company 
oaae**  waa  one  of  aoaae  notosiaty,  and  people  seemed 
to  consider  Mr.  Raphael  worthy  of  reward  for  Ua 
servict'S  in  enabling  tradesmen  to  torn  their  bun* 
III  s-i  s  lilt  J  one-man  conipanifs  and  sj  avoid  their 
iiabiiities.    Therefore  Ihoy  got  up  a  testimonial  to 
Mr.  lUphael  for  the  services  he  had  rendered,  not  to 
Aron  Salomoa,  but  to  the  pubiio,  the  testimonial 
oonsistiDg  of  a  piece  of  plate  and  aa  address  on 
vellum.   No  doubt  subscriptiona  WIN  got  ondar  tho 
idea  that  Mr.  Raphael  acted  gratia.   It  waa  said  fbat 
Mr.  Raphael  knt  .v  ir.    But  it  would  be  going  too  far 
to  sjiy  that,  if  my  view  of  the  contract  between  the 
solicitor  and  client  is  right,  tho  solicitor  is  tstoppi'd 
by  the  aooeptance  d  a  pieoe  of  plate  and  an  address 
on  fattnin  from  getting  lua  ooata ;  audi  tUsgB  would 
be  a  poor  sabstitate  for  coatr,  au<I  in  my  optnioai 
the  te8timoui.<il  ia  not  a  roaaon  fur  getting  rid  of  OV 
varying  tin-  contraot  entered  into,  il  my  new  of  thaA 
contract  is  right. 
Sdiottaia.  JBalpk  J^phaa*  Cb.;  Barrk  A  ChMam. 


aB.Div.   .  Jan.  26. 

(Bigham,  J.)  / 

Umiku  SiATES  OF  Amkrica  V.  Phxy.  i't.) 

Foreign  Enlidmud  Aa,  1870  (^J  .t  34  Vict.  c.  90),  *. 
8  {A)~~l.'''ntract  by  English  owners  to  seli  »hipt  to 
Anurtoan  UvvmmeiU—Gontraet  to  As  void  VniUd 
Statm  ieeam$  itil^era^— Outbreak  of  war—Atiioti 

to  rrcovrr  deposit. 

liy  section  8  (4)  0/  Me  Foreign  Knlittm>nt  Aft,  1870, 
H  is  an  offence  for  anyone  to  despatch,  or  cause  or  oiloW 
to  be  desputclud,  anjf  thip  with  intent  or  htowM^  or 
having  reasojtaHe  entiSe  &  lelieve,  that  tht  same  «Mlt  ot 
inll  bf  t  !nf  l">jnl  in  tJir  military  or  naval  serviet  0/  OMf 
jui  tKjH  :2iuU  ai  uar  with  any  friendly  titaU. 

The  dtfeiuiants  on  the  '2Ut  of  AjfTil,  1898,  contracted 
to  sell  to  tht  Biai$UiJ'«,  ik»  United  iitatet  iioimnment, 
prior  to  Iht  etmmnuemmt  4/  hMHUHet  bdwem  that 

(a.)  Reported  by  BBaKWB  Bxu>,  Esq.,  Bairiflter- 
«l-I*w. 
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country  and  S^pain,  two  $l«m$kip$,  *'fO      cfeluwral  Of 

lom  a$  poetihle." 
The  fJaintifft  paiii  a  depomt,  loAteA  vmt  tuhjed  to  iht 

foUcwiit'j  <}au.'<t  •</  Ifir  contrar't  :  "  ff /r,nn  fifffhrfff  ur 
anil  iilter  <anft  (iri«i}iij  Jri  ia  thr  I'nit'd  StaUs  hircinntg 
hlnij^rt  lilM  and  irTd  f  utiiKj  ilrlii  try  i\f  eitJi'  r  "/  the  said 
tUamer;  thia  contract  i»  to  be  null  and  void^  but  tke 
mdffr  U  to  relaiin  <fte  depoHt  tu  tmi  fi^  U^uadakd 

7(«Mi«  im^MMjNe  for  the  defendtmU  to  hav«  despatch d 

lie  iJh'ps  ht  fortthe  ilatj  (23rd  of  Ajyril)  n-lri,  (!„■  T'r,i(ed 
S<rtfes  nmrneitcfd  hottilitiei  with  Sptiin ;  but  iht  pro- 
'•litmati'tn  tf  neiUralitij  bi/  the  Briiish  Oorrrnment  not 
not  p»bli»hed  until  tht  2(itA  of  April,  In  ai»  atUon  to 
mover  |A«  de/mit, 

fftJa,  that  the  Jt/tDJaiits^  i:i  uUitiiio\  ('ml  ihti/  irn-' 
"  preeentfd"  from  making  delivery  by  reason  uf  ihr 
nbove-cited  tertim  of  tho  Act  of  1870,  MM  a  gomi 
defence  to  the  adiotu 

Commercial  catiso. 

Action  to  recover  £5,300  deposit  paid  tuidrr  a  oon- 

ri  t  lor  the  purchase  from  th*  L  frndant«  of  two 
steam  oolliers.  The  defendants  pleaded  that  by 
reaaon  of  the  outbreak  of  war  between  Americ»  and 
Gfma  it  waa  impowible  foe  ilieai  to  daUvor  the  ihips, 
■nd  fhat  by  the  termi  of  fhe  contiaol  thoj  were 
entHlfld  to  retain  the  deposit. 

Hie  material  facts  were  as  follow  ; 

Hie  contract  was  entered  into  on  the  2l8t  of  April, 
1886.  in  London,  and  by  it  the  United  Statee  Qovem- 
ment  by  fbeir  repreaenteiive  agreed  to  hay  hem  the 
defendants  two  sbips — T'l  //- .  '  "f/o^^  and  Tff  f.orkiro.  «l 
for  the  inm  of  £'2(>,')0(i  <  to  ho  delivered  in  New 
York  "  as  soon  as  po&siblp."  The  deposit  paid  was 
10  per  cent,  on  the  purchase  price,  it  was  provided 
bydaoaa  7  of  the  contract  that  if  from  blockade  or  any 
other  cause  arising  from  the  United  States  becoming 
belligerents  and  preventing  delivery  of  either  of  the 
Raid  vessels,  thu  contriitjt  v,t*s  to  ].:>•  inil*  ;ii  void,  but 
in  that  case  the  vendom  were  to  r«taiu  the  deposit  as 
liqaibied  damages,  and  in  addition  if  the  steamer  or 
rttamen  Iwd  aailad  Irom  the  United  Kingdom  a 
farQier  payment  of  £2,li00  fior  eaoh  iteamer  was  to  be 
nade  to  the  vendors. 

At  the  date  of  the  agreement  both  vessels  were  at 
sea,  but  The  Lockwoo>I  arrived  in  the  Thames  on  the 
morning  of  the  23rd  of  April,  and  Tkt  Rookwood 
wrivcd  at  Alloa  in  Scotland  on  the  afternoon  of  the 
22nd  of  April. 

The  plaintiil'ii  alleged  tbat  there  Lad  been  delay  iu 
despatching  the  ve^^i  Is  an  1  that  the  defendant^  v  i  re 
not  "  prevented  "  within  the  meaning  of  clause  7  of 
the  oontraot  from  delirering  the  ships.  The  latter 
qantion  torned  upon  the  construction  to  be  placed  on 
Motion  8  of  the  Foreign  Enlistment  Act,  1870,  wbiob 
enacts  that,  *•  If  any  j>erBon  within  her  Majesty's  do- 
minions, without  the  licence  of  her  Majesty,  doe«  any 
of  the  following  aotA — that  m  &ay,  (4)  deepatches,  or 
caaaea  or  alknva  to  be  despatched,  any  ahip  with  in- 
lent  or  knowledge  or  havfag  reaaonaUe  canae  to 
hflieve  that  the  same  shall  or  will  he  employed  in  the 
military  or  naval  service  of  any  foreign  State  at  war 
^ith  any  friendly  State  such  person  shall  be  deemed 
to  have  committed  an  offence  against  this  Act." 

The  defendants  denied  that  there  had  been  delay, 
snd  relied  on  evidence  they  adduced  flint  on  the  23rd 
of  April  tlie  United  States  declared  war  with  Spain. 
Onthat(l<L\  liii  y  wrote  to  the  Naval  Attache  at  the 
American  Enjba«ay  iu  London,  who  had  t^igncd  the 
contract  on  behalf  of  the  United  States  Government, 
that  aa  tiie  United  States  had  become  belligerenta  they 
were  prevented  from  deliverin|{  either  steamer.  The 
Xavftl  Attache  replied  that  until  the  English  Govem- 
nt^nt  had  notitiea  the  fact  that  America  was  at  war 


with  Spain  by  a  proclamation  of  neutrality  the  provi. 
aion  of  the  Foreign  Snliatment  Act,  1870,  did  not 
oome  into  foroe.  and  that  Die  dupe  were  to  be  aent  on 

at  once. 

This  the  defendants  declined  to  atti^uipt  to  do,  and 
the  present  action  was  brought. 

The  aigomant  soffioiaitly  appean  irom  the  jodg- 
mcnt. 

Cohen,  Q.C.,  Jotqpih  IFoRoM,  Q.(7.,  and  Neukn  Crane, 

for  tho  plaintiffs. 

Sir  B,  r.  Brid,  Q.C^  and  ScruUont  for  the  de- 
ffendanta. 

BioirAii,  J. —Thia  waa  an  action  brought  to  reoorar 
n  leyioi^it  made  by  the  United  States  on  signing  a 
contract  for  the  purchase  of  two  ships  from  the 
defendants.  By  the  contract  the  ships  were  to  l>e 
despatched  as  soon  as  posnble,  and  I  have  no  doubt 
that  the  ships  were  pnrobaeed  because  it  was  thought 
that  war  wa«  almost  certain  to  break  out.  By  clause 
7  of  the  contract,  if  the  United  StAtes  becamo 
hf-lligereBts  with  another  j)0wer  and  the  vendors  were 
thereby  prevented  from  delivering  the  shipH,  the 
contract  was  to  be  void,  except  that  the  veudors  ware 
to  be  entitled  to  retain  the  deposit,  which,  in  my 
opinion,  was  a  reasonable  and  proper  stipnlation. 
Jiy  the  terms  of  the  contract  the  defendants  were  to 
do  their  best  to  get  the  sbipa  despatched  "  as  soon  as 
I>o»aible,"  and  one  reason  for  that  was,  as  the  United 
States  knew,  that  it  waa  deeirable  to  get  the  ihipa 
away  before  tlie  Fbreign  Bnliatment  Aot  operated  to 
interfere  with  their  departure.  It  was  sutfppsted  that 
the  defendants  from  the  very  first  intendpd  to  defeat 
the  object  of  the  contract  and  so  make  sure  of 
retaining  the  depont  and  in  that  way  to  realize  a 
profit  without  giving  any  consideration  for  it.  I  do 
not  think  that  there  is  the  least  ground  for  making 
that  snggestion.  The  evidence  satisfies  me  that  the 
defi  ihl/inta  did  their  beet  on  the  2. '[id  of  April,  the 
very  day  after  the  oontract  was  signed,  to  carry  out 
the  oontract,  and  I  am  sure  that  by  the  morning  of 
the  23rd  of  April— that  is,  batoca  the  dtfaodante  liad 
had  time  toatart  the  ships  on  ^Mtr  way  to  New  York 
— they  had  asoertainr  1.  as  the  fact  was,  that  a  state 
of  war  existed.  [His  lordship  then  referred  to  tele- 
grams publishect  in  the  Times  stating  that  the 
American  fleet  tailed  on  the  2Ut  of  Apru  from  Key 
^est,  and  on  the  82nd  of  April  a  Spanish  ship,  Tke 
J!t,)ii(  ]'e^iilura,  was  captured,  and  to  the  fact  that  on 
the  same  day  the  American  President  issued  a  pro- 
clamation declanng  a  general  blockade  of  Cuba.]  In 
my  judgment  the  argument  of  the  plaintiffs  was 
wrong  when  they  contended  that  there  was  no  state 
of  war  affecting  the  defendants  nnlasa  and  until  war 
was  formally  recognized  by  onr  Goremment,  and 
that  the  defendants  were  therefore  free  «o  far  aa  con- 
traveniiig  the  Act  of  187U  up  to  the  ^fith  of  April  at 
any  rate,  when  a  declaration  by  her  Majesty  dated 
the  23cd  of  April,  and  elating  that  war  had  annappily 
bfohcn  out  between  Spain  and  tiie  ITnited  States,  was 
ofiidally  ]iulli-liri]  in  the  T.undon  Onyiff.  T  af^ree 
that  this  ])i'ocljiiiiatiou  is  not,  strictly  Bpe<ikiug, 
evidence  of  tho  date  when  tho  fact  that  the  United 
States  had  become  beUigerente  became  officially 
recognised  by  the  Goveniment  of  this  country,  hut  I 
confess  that  it  is  not  without  weight  in  my  mind, 
because  I  cannot  imagine  that  those  who  prepared 
that  ]»roclamation  werM  ti  f  f  ully  infomied.  For  tho 
reasons  given  I  am  constrained  to  hold  that  if  the 
defendants  had  proceeded  with  the  dispatch  of  the 
▼essda  on  or  after  the  2ard  of  April,  they  would  have 
violated  section  8,  and  have  brought  thenudvee  with- 
in the  Act.  It  is  sr.ff:'.  i''^:t  t'tt  im,-  \r,  sfiy  lliat  if 
man  found  himself  doing  some  aot  which  was  contrary 
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to  the  law,  he  was  "  prevented  "  from  doing  that  act. 
dansQ  7  of  the  ooutraot  do€«  not  merely  mean 
pbyrioal  pravmtioD.  If,  therefore,  it  wa^  improper 
or  wrone  for  the  dofomdants  to  deliver  tho  nhips  Biter 
the23raof  April,  which,  on  the  evidence,  was  the 
d  iv  lu  fore  thny,  by  any  possibility,  could  havo 
despatched  these  voasels— then,  by  the  terms  of  the 
QOBtract,  read  as  I  think  it  wa^  clearly  intended  by 
fhe  partiM  when  they  mgtuA  it  that  it  abotald  b«  read 
— ^Che  defendantfl  wen  not  to  do  io,  bnt  were  in  that 
event  to  he  compensated  for  their  trouble  iind 
flKpeiuaB  by  rotainitig  the  dwodt  For  these  reasons 
than  wtut  M  jndgmeatfov  taedalendants  with  OMta. 

Solicitors  for  the  plaintifb,  Ch-d-  r  ,{  Si.ns, 

Solioiton  for  the  dafcndsnt«»  Dttma  <£:  Co. 


Jaa.  11. 


Q.  B.  Div.  1 
(0»y  md  lAwma«e»  JJ.)  | 

Maluct  v.  Qkeat  Eastebx  Railway  Co.  (a.) 

Railway  —  Ccarit^  of  good*  —  "  Own&'t  risk  " — 
Brtaeh  o/ eeniraet— Damages— LuMbUiiy. 

A  railway  company  cnntraded  with  M.  to  carry 
certain  goodi  to  Jeruy,  vi&  (A«  Oreat  Wutem  Bailway, 
Intkad  of  doing  so  they  carried  Ikem  vtft  the  LtmdUk  attd 

South-Western  Railway,  and  in  consequence  then  was 
delay,  and  M.  suffered  damatfe  and  loss.  The  contract 
UHtS  fur  Cttrria(je  lit  nunur'fi  ri'sA-,  /n  (lie  •'■uifract  ii'<t-:  n 
daiut  relieviiv/  (lie  mn%}xtny  frum  ail  1  luhility  for  lost, 
daimag9t  miaddivtry.  May,  or  dt  tmlion,,  except  whtre 
eaeh  arou/nm  the  w^ftd  misconduU    the  eoin|»iijf. 

ffdd,  Mat,  at  (he  company  had  not  carried  ctU  the 
tt-rm-t  of  (he  roi,!rar(,  the  above  clattU  did  not  Opjrfjf,  atul 
the  cQin^ny  mrt  Unble. 

Thia  WW  an  appeal  by  the  plafntSff  from  •  nonsuit 

by  the  leAnied  judge  of  the  Lowestoft  County  Court. 

The  action  was  for  breach  of  contract.  The  plain- 
tiff eutere<l  into  a  contntct  with  thi?  defendant 
company  whereby  the  latter  undertook  to  carry 
lor  the  plaintiff  a  quantity  of  fish  to  JvtUiy,  The  fish 
was  to  be  carried  by  thn  defendants  on  their  own  line 
&8  far  aH  London,  and  thence  by  the  Gkvat  Western 
Kiilway  to  Weymouth,  where  it  was  to  be  placed  on 
board  the  steamship  for  Jersey.  Instead  of  this  being 
done  the  defendants  carried  the  fish  from  Loudon  by 
the  London  aiid  South-Weatem  Bailway  to  Sooth- 
anphm.  Vhe  oonsequenoe  of  thi*  waa  that  ttnfidi 
arrived  late  and  the  publtifF  loit  ilM  IMllEet»  wlMWhy 
he  snlTered  damage. 

The  contract,  which  was  one  for  carriage  at  owner's 
risk,  contained  the  foUoinng  olAue  :  "  To  be  ouried 
at  tlie  rednoed  rete  bdow  tiie  oompuiy's  ordinary 
inte,  in  consideration  T^'horeof  I  Br'n-''  rrlievp  the 
Oreat  Eastern  Railwiky  Co.,  and  all  oLiier  couipiiuies 
or  persons  over  whose  lines  the  merchandize  may 
pass  or  in  whose  possession  the  same  may  be  dtuiiig 
any  portion  of  the  transit,  froitt  all  liability  teat  Itm, 
damage,  misdelivery,  delay,  or  detention,  except 
upon  proof  that  such  loss,  damage,  migdeliverj-, 
delay,  or  detention  arose  from  wilful  misconduct  on 
the  part  of  the  servants  of  the  oompauy  or  of  such 
other  companies  or  persons  as  above. 

At  the  trial  the  plaintiff  proved  that  the  defendants 
oarried  the  flUh  md  the  London  and  South-Western 
Railway  instead  of  by  the  Gn-at  Western  Tiiilwiiy, 
aud  that  in  ooniequence  he  had  suffered  loss  and 
damage.  He  did  not,  however,  giM  eiiy  evidence 
•howuig  the  reason  why  the  goods  were  oairied  by 


(o.)  Bsported  fay  E.  G.  Sttlt.wxlLi  Esq.,  BKriBter> 

at-Law. 


the  former  instead  of  by  the  latter  company.  Th« 
learned  judge  nonsuited  the  plaintiff  on  the  ground 
th«t  he  was  bound  by  the  efowiM  dame  m  ike 
contract  nnd  that  ho  had  given  no  evidenoe  showing 
that  anything  had  been  done  whioh  would  take  ths 
ca«e  out  of  that  clause. 
The  plaintiff  appealed. 

Ernest  WiUle,  for  the  appellant. — There  was  heM  a 
dear  case  of  a  breach  of  j  I'.r  ii  t.  The  contract 
wa<!  to  carry  by  the  Great  ^^'esteru  Bailway.  The 
defendants  had  failed  to  do  ao  ;  they  had  oamad  Am 
plaintiffs  ooods  by  attotiier  line,  and  in  ooowqwaea 
the  pkinttf  had  tneorred  loM.  The  case  wm  thu 
taken  out  of  the  above  clause  thi*  OOntfMt:  5M 
V.  Fagg,  5  B.  &  Aid.  312. 

Bodilly,  for  Hie  respondenfi.— >ThB  uuusiiH  vat 

right.  There  ^ci'^  no  wilful  misoonduot  on  the  p^ 
of  tho  defendants,  and  unless  such  was  proved  thpj 
are  not  liable  for  loss  or  damage :  Stevens  v.  Gr^ii 
Wtatem  Bultoay  Co.,  62  L.  T.  Bep.  324.  33  W.  B. 
Dig.  173:  Levfie  t.  Chmt  Wcllern  SaHwag  Cb..  M 
W.  R.  255,  3  a  B.  D.  195. 

iri^ejs,  in  xeply.— DeUveiy  to  the  vnmg  pemnii 
wilfal  mlseondiMt. 

Day,  J. — I  feel  no  doubt  as  to  the  rights  of  theae 
partiee.  The  plaintiff  entwed  into  n  oontraot  at 
Lowestoft  with  the  Oreat  Bastem  Kailway  Co. 

whereby  the  latter  undertoolt  to  carrv  thp  *Uh  ri  ithe 
Great  Western  Railway  and  WejTu  )uth.  TumediHt^lif 
afterwards  the  defeudauta  changed  thi'ir  mind  upijU 
the  subject  and  sent  the  lish  by  the  Kouth-Westsni 
Railway  and  Soathampton,  and  by  reason  of  so  doilif 
the  fish  were  greatly  delayed.  The  defendant*  aie 
not  protected  from  liabilify  for  soeh  delay  by  Am 
terms  of  the  above-mentioned  clause.  The  delay  then? 
means  delay  in  the  performance  of  rhe  contract  Here 
the  defendants  dettnmtdy  violated  the  contract,  and 
by  reason  oi  not  emofrng  ont  the  oontraot  they  d«la|ed 
the  fish.  The  ksined  judge  in  the  eonafj  oovl 


ought  to  have  heard  the 'case  oat.  He  did 

nonsuiting. 

Lawkahoe,  J.— I  egiee. 
A^ealaUamed, 

Solicitors  for  appellant,  Dnboit  Jt  WtUit 
H.  Vhamlterlin,  Yarmouth. 

floUfliftor  for  the  Mspondants,  Bdward  Moon, 


Q.  B.  Div.         )  !• 

(Wills  and  Bruce.  JJ.}  ]  *^ 

St.  Louis  Buswxeoss  (Liuitxd}  {Appdl'veU)  r. 
AFTHoan  (SlTBTBYOft  OF  Tazvb)  f  AsspondM).  (e.) 

Inl't'id  rti'tiine — Iitconu-  Ut  c  —  Aidhi'iI  profits  or  gaita — 
English  company — Business  carried  on  abroad  through 
foreign  com)iany — Income  Tax  Act,  1842  (3  &  6  I'lrf. 
r.  35),  s.  100.  Schedule  D.,  5tk  case— Income  Tax  Ad, 
1853  (16  ,h  17  Viet.  c.  34).  t.  2,  Sehedide  D, 

Ah  English  comjxiny  formed  under  the  Conaauies 
Aete  amd  registered  in  lAMdan  had  power  ov  A 
memorandum  qf  aeeoeitaion  to  acquire  the  toMe  «r 

|xirf  if  the  capital  siiKk  of  nn  AtnTiraii  {iir<'rp(ir'i/''i 
funsuciation,  then  carrying  ou  <»  brewing  busiiifM  <* 
ttte  Slate  of  Missouri,  in  the  United  States,  and  tf 
cdloto  the  legal  estate  and  itUereet  in  cmy  bmeineee  or 
property  acquired  by  the  ccenpany  to  he  Wtttld  ia  mti 
oofTMd  «f»  ijf  any  JmiriaM 


(«.)  Bqtorted  l>  T.  i:.  Coi/Htuomr  Bill. 
Barrister-at-Law. 
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for,  or  aa  agtnU  cr  iwmtfnfM  of,  the  English  com})ant/. 
Tht  Engli$h  flMMMqr  ItOffUnd  th4  whoU  nf  th*  ^un 
tapiUd  of  ffte  Amtriean  auodation  toftpt  /owrlecii 

thart$.  The  hrevoiug  v}>er<ttivm  were  carriid  on  in  the 
State  of  Miuouri  exclusively,  uikI  under  the  immeiliaie 
management  of  the  directors  of  the  American  tusociation, 
mi  iU  trtutriti  and  other  property  xvere  vested  in  that 
mmiMm,  and  A«  O0lem  uni  employees  were  appointed 
ly  thr  American  directors.  At  the  end  of  tn<  h  financial 
]mT  copies  of  the  balance'sheet  and  projit  and  loss 
tixotint  of  tfie  Ameriran  itssodution  were  Sfnt  to  the 
English  company,  and,  after  considering  them,  the 
iindan  of  that  company  informed  the  American  {uso- 
tiatim  «  to  what  dividend  they  thought  ought  to  be 
ierfared,  and  the  American  assodation  fiahitually 
df  lan'l  (I  ilicidtml  at  tJie  rate  metitioned.  In  the 
reports  and  acrounti  of  the  English  company  the 
its  husineM  and  profits  were  treated  as  hevng  fA* 
J  oiMi  iradflr  <A«  oonfaurf  iA«  B»^^uh  comfort 
iKe  Hredort  of  tte  Ameriean  atoodatlon  wen 
nf'TTrd  to  as  "  the  board  of  iruiiHujemait  in  St,  Loui«." 
The  accounts  of  the  breweries  mere  audited  annually  by 
nJbl^ithaeemntant  sent  for  the  purpose  by  the  English 
mumtjf.  The  amount  vf  the  dividend  on  the  thare$ 
kdd  hf  the  English  company  loas  trantmUltd  to  En^nd 
ftir  ditfriliitioti  amouij^t  tltt  sliurr  fmldin. 

Held,  tftut  the  brewing  huiJinH!)  teas  in  mlslauce  (lie 
lu^ui'ni  (i/  the  English  company,  and  that  they  v<er> 
lieilt  to  be  assessed  to  income  tax  under  Mciion  2,  Schedule 
D^i/fkt  Income  Tax  Act,  1853,  in  respect  e/OitaiMUttl 
prifi*  0r  guiiui  arUmgfrom  Mot  ^mtttcM. 

Cue  stated  Ity  fb«  CoBnaiwiopert  of  Inland 

Tbe  appellant  company  appealed  against  assess- 
iMBt*  niaoo  upon  tfaMii  onw  Hction  2»  Scbednls  D. ,  of 
tbe  beome  Tax  Aot*  1853—**  in  rnpeot  of  tbe  unual 

pr.  fits  i-r  fraina  ariniig  cr  ficcruinf^  to  any  peraon 
residiDg  m  the  United  KiugJoui  iVum  any  profession, 
trade,  employment,  or  vooiitiou,  whether  the  sftme 
•hall  be  reapectiff«lT  carried  on  iu  the  United  King- 
dom or  danrlMrai*'^ 

The  appellant  company  contended  that  the  aseess- 
njpnt  should  be  niade  nnder  tho  -Jth  ca«e  of  section  100, 
Schedule  D..  of  tlf  Tiu-iae  Tux  Aft,  1812— viz.,  tho 
duty  to  be  charged  in  respect  {iuttr  alia)  of  foreign 
posaesaioua  "  sh^l  be  oompnted  on  ft  tun  not  less 
than  tho  loll  nmonnt  of  the  aotnal  tnmi  aannally 
ivoeiTed  in  Chrast  Britain  **  (now  tbe  Fnited  King- 
dom) ".  .  .  coiii]i'iJiijg  tfcM  siiim^  on  an  avemge 
of  the  three  preceding  years,"  &c. — and  they  con- 
tended that  the  aaaeasment  should  be  reduced  to  tbe 
anonst  actually  received  by  tb«m  in  Eoekikd. 

lite  appellant  company  vat  an  Bog^ah  company 
rfgistered  nndnr  the  Companies  Acts,  and  baring  its 
rf>gistered  office  in  the  City  of  London.  Amongst 
the  objcdi  ifented  in  ita  nMmomndnm  of  iMHTintinii 
were : 

"  (a)  To  aoqaire  tbe  whole  oraiijitartof  ilieoqntal 
•tock  of  the  St.  Louis  Brewing  Association  carrying 
on  bnnineBM  at  St.  Louis  in  the  State  of  Misaoari  in 
tbe  United  State*  of  America,  and  to  acquire  and 
tJike  oTer  any  contracts  which  it  may  s^m  expedient 
that  the  company  aa  proprietors  of  tho  said  stock 
•boold  aeqoira  and  take  over,  and  with  a  new  tbereio 
to  eater  into  and  carry  into  effact  with  sndi  modifl- 
•»ticns  (if  any)  as  may  ha  agreed  upon  the  agreement 
with  Edmund  Fitsmaurice  Leoon  mentioned  ui  clause 
3  of  tbe  company's  articles  of  association. 
"lb)  To eaizy on bnaincMaa birewen» maltsters,  &o. 
"  (r )  To  allow  and  won  the  hgal  eatMS  and  interest 


iti  any  businesses  or  property  arfjuired,  established,  or 
c-arried  on  by  the  comi)auy  to  remain  or  be  vested  or 
registered  in  I'm-  uame  of  or  tarried  on  by  any 
American  company  fonned,  or  to  be  formed,  and 


eithiv  npom  trait  for  or  as  agents  or  uominoca  of  this 
ooawMVi  Mr  inon  any  other  terms  or  conditioni 
wlii&%«  iMMMof  dlreoton  may  consider  for  tha 

benefit  nf  this  coTiipany,  and  to  minage  the  affairs  or 
take  over  and  eiirry  on  the  business  of  any  such 
American  company  either  by  acquiring  tho  whole  or 
part  of  tbe  •hatat  or  stock  or  debentures  or  other 
securities  thflMof  or  oflurwiM  howaoevar,  and  to 
exertise  all  or  any  of  the  powers  of  anysnolkaonpany 
or  of  holders  of  shares  or  stock  or  debentorM  or 
securities  thereof,  and  to  receive  and  distribute  as 
profits  tho  dividends  and  iuterest  on  such  shares, 
stock,  debentures,  or  securities." 

The  8t  Louis  Brewing  AsMdation  was  duly  inoor- 
porated  in  May,  18K9,  nnder  the  laws  of  the  State  of 
Missouri.  v,  5l  !i  n  capital  of  ."i.C.jO.nOO  duls.,  divided 
into  ^2,000  shares  of  lOOdols.  each,  for  the  purp(>«e 
of  manufacturing  and  selling  beer.  It  had  (under  its 
artidas  and  byo-Iawi)  a  board  of  thirteen  directors, 
who  held  olBoe  fat  a  year  and  wan  elected  annually 
by  tho  shareholders,  and  other  officers  appointed  by 
the  dirtsctora.  The  board  of  dinnitors  ha<i  under  the 
bye-laws  the  g^moral  management  aiui  control  of  the 
corporatian  and  its  officers,  and  a  genertd  supervision 
and  control  orer  the  committees  of  the  board,  whlob 
mmitteea  were  appi  inted  by  the  board.    Tha  J 


CO 


ciatiou  had  purchased  a  number  of  bfawansB  at  St. 
Louis,  and  the  share  capital  of  the  association  was 
entitled  to  tbe  whole  of  tbe  net  profits  of  tbe  breweries 
less  an  amount  payable  for  interest  on  debentures 
issued  by  tbe  association  ud  secured  by  a  mortgage 
upon  certain  of  the  hreweries. 

The  Ft  T.niis  Hrewing  As^ociatioji  had  issued 
50,880  shares,  of  wbiyh  60,872  shares  were  held  by 
the  i^psQant  company,  and  the  r<>mainiiiij:  fourt<>eu 
shares  wva  held  in  Aaseriioa,  thirteen  being  held  by 
the  directors  of  tbe  Bt.  Louia  Brewing  Association, 
each  holding  one  share.  The  browing,  manufacture, 
and  tbe  brewing  trade  on  which  the  profits  wholly 
depended  were  carried  on  exclusively  at  Sf.  T  uis 
under  tbe  immediate  management  of  tbe  directors  of 
the  American  corporation.  Tbssa  ditsetowi  in  fha 
printed  repmrts  of  the  appellant  company  WSn  tacmad 
the  "Board  of  Management  in  St.  Lods.**  Tlio 
banking  account  of  the  American  cori^oration  and  all 
the  traSe  books  and  acoonnts  were  kept  at  St.  Louis 
aforesaid.  An  English  aoooontant  was  appointed  by 
the  appellant  eonmany  to  prooesd  to  America  at  the 
end  of  eadi  floanoul  yesr  and  audit  the  aoconnts  of 
the  .  ightecu  breweries  at  St.  Louis.  Although  the 
directors  of  tbe  Aiuericau  association  were  not  paid 
salaries,  under  article  10  of  tbe  bye-lu  '  .  vch  director 
received  a  salary  as  muuM^er  of  an  iudividual  brewery 
committed  to  faw  charge  ^r  management  purposes. 

At  the  end  of  each  financial  year  a  balance-sheet 
of  the  American  corjjoration  and  a  profit  and  loss 
account  were  prepared  showing  tlio  result  of  the  brew- 
ing business  for  the  past  year.  A  copy  of  such 
buance-sheet  and  profit  and  loss  account  was  for- 
warded by  the  American  corporation  to  tbe  appellant 
company,  and  the  directors  of  the  appdlaat  company 
thtu  considered  tie  aooounts  and  agreed  upon  the 
r*t©  of  dividend  which  they  considered  should  bo 
declared.  They  oommunicateid  their  decision  to  tlio 
Ameriotn  corporation,  who  than  always  declared  a 
dividend  upon  the  shares  of  the  American  corporatian 
at  the  rate  mentioned.  The  directors  of  the  American 
corporation  having  declared  the  dividend,  the  direc- 
tors of  the  appellant  company  then  declared  a  divi- 
dend upon  the  shares  of  tbe  appellant  company. 

No  oxvidsiid  warrant  was  iMoed  bv  the  Ansciaan 
corporation.  Koch  stock  or  share  holder,  upon  UO.- 
duotion  of  his  certificate,  was  entitled  to  be  pddthe 
amount  of  dividend  due  to  him.  TLh  Diioant  of 
dividend  on  the  shares  held  by  the  appeli&ut  compauv 
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WM  Milt  orer  in  balk  by  telegram  w  Ikr  M  nqiiived 

for  the  Euglisli  shareLoldera  in  the  appellant  oom- 
paiiy  in  England.  Such  portion  of  the  dividend  aa 
■Was  : :  1]  i.ri  il  for  American  shareholders  iu  the  appel- 
l&nt  company  wtw  retained  in  America  by  the 
Amerioan  oompany  and  diatributed  there  direct. 
The  appellant  company  did  not  isane  any  dividend 
warrants  in  reRp«ot  of  moh  of  its  shares  as  were  held 
hy  American  slii^relioMora. 

The  annual  reports  and  acuounts  of  the  appellant 
oompniy  always  stated  and  dealt  with  the  suoject  of 
the  breweriM,  their  bnaiiien  and  pro&te,  as  being  the 
property  and  mid«r  th«  entire  oontrol  ol  the  appellant 
OOQipany  alone. 

The  coiumiasiouors  found  as  follows : 

1.  That  the  business  carried  on  at  St.  Louis  in  the 
United  States  of  Amerioa  wee  in  iaot  carried  on 
by,  and  was  tiie  bniineee  of,  fbe  appeUaiit  eompany. 
and  that  the  profits  made  wwie  uie  |ieofltB  of  the 
appellant  compauy. 

2.  That  the  head  and  seat  and  diroctiiip:  power  of 
the  appellant  company  wore  at  the  appdhmt  com- 
pany's registered  office  in  the  City  of  London,  and 
that  if  the  business  at  St.  Louis  and  the  profits  made 
tiiereby  were  technically  the  business  and  proflti  of 
the  American  company,  the  Amerioan  company  waa 
for  such  purpose  the  agent  of  the  appellant  oompany. 

The  oommisakMea  eonlbiiied  the  said  assessments 
and  stated  thia  eaae  at  tlie  tegueet  of  the  afipeUant 
company. 

A$tjuith,  Q.V.  {Breinner  and  Mamtkie  witihh&n),  for 
the  ^pdlamte. — ^Ttae  oomiiunioneca  ware  wnng  in 
holdti^  tint  the  brewiag  bnrineM  wae  oaxried  en  hy 

the  appellant  company  ;  they  lu-e  int<»rested  in  it  only 
aa  shareholders  in  the  Amcrisan  association,  whose 
husiuess  it  is.  The  appollant  company  have  no  oon- 
trol over  the  business  or  the  oilioers  of  the  Amerioau 
company,  exoept  so  far  as  by  means  of  the  voting 
power  conferred  on  them  as  shareholders  they  can 
eseroise  such  a  control.  The  case  is  within  Col'/uhoun 
V.  Brooks,  ;i>s  W.  K.  L's.i,  14  App.  Cas.  49;j,  and 
Barthoiomau  Unuuitu)  C'«.>.  v.  Wyitt,  42  W.  R.  173, 
[1893]  2  Q.  B.  499,  and  is  distinguishabln  from 
Afdhorpe  t.  Pder  Schotnho/tn  Brewing  Co.,  79  L.  T. 
B^.  9%,  on  the  gEuond  that  in  that  oaae  tha  Eag^uh 
company  bad  oon|ilete  oontcol  over  the  ^-^fftw 
company. 

Sir  R.  L\  ]\\lstfr,  A.G.  (Da<c /.  rr- with  him),  for 
the  respondent.  -The  commissionorH  wero  right ;  the 
case  fall?  'vi'hin  the  first  branch  of  Schedule  D.  of 
Notion  ■[  the  Income  Tax  Act,  Is.VJ  (Dowell'a 
Income  Tax  Laws  (4th  ed.),  p.  242).  The  English 
oompany  was  formed,  as  its  memorandum  of  associa- 
tion shows,  to  acquire  the  btisiue-is  and  jiroperty  of 
the  American  association ;  their  accounts  shows  that 
the  breweries  and  other  American  proper!^  are  treated 
aa  the  properlgr  of  the  English  company;  the 
Amerioan  BawMutian  is  merely  a  device,  contemplated 
Ly  the  En^rlish  company's  mcmorandnm,  for  nnabliug 
the  business  to  be  carried  ou,  aud  the  property  to  h^t 
held  iu  tlie  State  of  Missouri  in  accordance  with 
the  local  law.  The  buiinees  is  the  business  of 
the  BnsUsh  company  carried  on  by  them  in  Xtnuion 
through  the  agency  of  tht  American  a;-Mocizition 
or  the  American  mauagtrs,  who  are  in  substance 
the  servants  or  agents  of  the  Enehsh  con)]>any. 
Col4juhoun  V.  Breaks  does  not  overrule  the  derisions 
in  Caena  Sulphur  Co.  v.  NirhoUon  and  Calnifta  Jute 
MUU  Co.  V.  Nichdson.  25  W.  B.  71,  1  Ex.  D.  428. 
BaHholomay  Brewing  Co.  v.  Wyatt  has  been  overruled 
by  8au  Paul)  f  !'>:-■' :>in  J  HnJ\my  Co.  v.  Carter, 
44  W.  1{.  -Mil.  [Itt9(ij  A.  C.  31,  aa  Wright.  J.,  pointed 
out  in  Autliorpt        ACsr  Schmnhofm  Brewing  Co. 

The  BartMionu^  cm     noonsistent  with  a  aeriea  of 


prerioosdedsiODi:  fmjMriot  Cbntfnealof  Ooi  Jsmm- 

fion  V.  yichoUon,  37  L.  T.  ■Rep.  717,  1  Tax  Ci«.  1T\ 
26  W.  R.  Dig.  102  ;  London  BanJ^  of  Mexico  ami  .S  u!'. 
America  v.  Apthorpt,  39  W.  R.  584,  [1891]  2  Q.  R 
378;  Denver  Hotel  Go.  v.  Andrews,  43  W.  R.  339.  3 
Tax  CJas.  356;  Norwich  Union  Fint  [mwnnte  Odf. 
Maqee,  14  W.  R.  384, 3  Oas.  457 ;  Qrott  BAitt, 
3  Tux  Cas.  481. 

Bremner,  in  reply.— The  decisions  in  fha  osriei  ol 
cases  referred  to  do  not  go  beyond  the  declsioa  of  ths 
House  of  lords  in  the  .Sizn  PatUt  rnm.  In  ikm 
cases  there  im  only  one  company,  viz.,  an  BagliA 
company,  and  the  bttlinew  abroad  wai  carrieion  bj 
their  agents  or  mtaaceci;  have  thirc  is  an  inde- 
pend^nt  Amsriioan  ooamnr,  and  the  BogU 
company  mc  nMcoly  shaimdden  in  ib 

Wills,  J.— I  have  oome  to  a  dear  oondoaioB  tbt 

the  Crown  is  entitled  to  judgment  in  this  case.  1 112 
well  aware  that  if  the  AinericaQ  law  as  to  compani'^ 
is  t  ill' same  aa  our  own  we  must  tr^-at  this  Ammci-i 
association  as  subject  to  the  same  priuciplee  of  U«  u 
thoee  which  a£Fect  our  companies  harek  There  is  no 
evidenoa  befoni  na  VbMi  the  American  courts  take  ths 
same  view  as  to  the  position  of  companies  as  vai 
taken  by  the  ITou.se  of  Lords  in  the  chso  as  to  a  '  imu- 
man  company  *'  :  Salomon  v.  Salomon  »t  Co.,  15  W.  K 
193,  [1897]  A.  C.  22;  but  I  will  assume  for  tte 
pvrpoees  of  my  jodgment  that  this  is  so.  and  that  is 
Amerloaa  law  as  In  our  own  a  oompany  is  a  sep«-af» 
entity,  distinct  from  the  shareholders  which  l-.r-. 
It  ii  no  doubt  true,  as  Mr.  Bremner  has  coutwiit^i. 
that  in  tlioory  the  business  of  this  American  asso:i»tioc 
is  carried  on  by  the  Amerioan  directors  and  the  Bogliiii 
oompany  have  no  legal  power,  no  power  iraich 
coula  be  enforced  in  a  court  of  Liw  to  order  th« 
American  directors  to  do  or  abstain  from  doing  »aj 
parlic.ilikr  iLLt.  But  claugn  r,f  tin* 'meraorjindam 
of  ^  ussociattou  of  the  English  coaipany  (vhiob 
it  is  stated  is  in  a  form  in  common  naa)  Aeoi 
that  there  is  a  recognized  waj  hy  which  one  ooa^pnj 
can  in  effect  obtein  power  to  manage  the  aff«iis  of 
another  company  by  az-qntring  all  or  practiciUy  all 
the  shares  in  that  other  company.  In  that  v^j. 
although  the  foreign  company  may  not  be  theoretieallj 
or  legally  governed  by  the  Boglisb  oompai^,  thi 
Eogliah  company  can  and  do  oontrol  tha  bnriwm 
carrifHl  on  by  the  fon-ij^i  compiiny.  The  business  of 
the  English  company  m  this  cas4^  is  to  manage  the 
business  of  the  American  association  in  the  int*r'«t» 
of  the  shareholders  iu  the  English  company.  Tb^tt 
that  is  the  natun;  of  the  business  carried  on  by  th-a 
here  in  London  it  is  impossible  to  doabt.  If  He. 
Bremner's  argument  represent*^  the  real  state  ef 
things  the  English  directors  v-  !  Imve  n  thingts 
do  except  occasionally  to  send  out  someone  to  see  how 
things  were  going  ou  with  tha  b'lsinees  in  America 


aud  to  do  this  msrely  for  the  sake  of  gmtiMog  < 
curiosity,  for  neilhflr  they  nor  the  person  whom  Hisf 

sent  out  would  have  any  power  to  act  with  respect 
the  American  business ;  yet  thesQ  English  dir*<t..r' 
divide  between  them  a  large  sum  annually  as  t»- 
munetation  for  their  servicee.  That  Iaot  shows  that 
there  is  somelhing  more  to  he  done  by  the  Ba^iih 
directors. 

My  decision  does  not  merely  depend  on  th« 
ill  -rrn  ti  111  (if  tliM  b  isine-ss  of  the  appellant  compaay 
as  sot  out  in  their  memorandum  of  aasociatioa.  The 
substance  of  the  matter  must  be  looked  at.  I  do  not 
propose  to  discuss  the  question  whether  the  B-ig''**' 
company  can  be  said  to  be  carrying  on  the  bouBMn 
cf  thn  Atufrican  associatiori.  Tf  tfie  8ubstju:i" 
looked  at,  and  not  mere  machinery  only,  thor«  is  s 
good  deal  to  be  said  in  favour  of  the  larg«x  view  ihix 
the  £n|^  oompany  is  doii^  through  the . 
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compuiy  the  busiaess  wlugh  is  <laue  ia  America.  I 
do  not,  however,  found  my  jadement  on  that  larger 
gmnd,  though  there  is  mtu£  in  tlie  xepocto  aud 
aeeoonti  to  support  that  view. 

The  previouH  decisions  which  have  been  referred  to 
■re  not  of  much  assi.'itance  to  me ;  the  question  is 
reaDy  one  oi  ;  u  t,  and  tho  circumstances  of  the  cases 
differ.  Most  of  the  cases  cited  differ  from  this  Mse 
in  that  one  company  only  was  couceraed ;  bat  that 
does  not  apply  to  the  Ce$ena  ca^';  in  which  there  was 
as  Italian  company.  The  caao  of  J>'i rtholumu '/ 
Brt'-i,>';  '  .  V,  Vi';^a(t  I  do  not  pause  to  consider,  for 
mj  brother  Wright  (who  was  a  party  to  that  decision) 
hu  himself  said  that  the  effect  of  that  case  has  beeu 
deitmed  by  the  deoiikm  of  the  Honae  oi  Lords  in 
801  nido(Brtaitmn)  Rait^vay  Oo.  Carter.  On  the 
question  of  fact  submittr  rl  to  rue  here  I  ain  of  opinion 
tiut  the  appellant  coiupauy  were  effectiyely  carrying 
on  bosineas  in  America,  and  that  they  did  this  by 
acqoiiiBg  a  praponderatiaff  infliMnoe  in  tiie  -^^'utriCT^n 
snodatim.  The  poeieiMoii  of  tike  iliaTCe  m  the 
Americftn  a^'JOf  intiou  enabled  them  to  do  what  ttliir 
i:  •  morandum  of  association  states  to  be  one  of  their 


I  jet ts-- they  manb;. 


le  affairs  of  the  American 


snociation  by  acquiring  praotioally  all  tlM  eharee  in 
k.  For  tho8o  reasons  I  think  twt  the  Grown  is 
intitled  to  jndgi!ii"nt. 

Bbccb,  J.  -I  agree.  I  should  have  felt  that  some 
tffficulty  wsfl  occasioned  by  the  flarihofomay  ease  if 
Uf  taeother  Wxight  had  not  said  that  his  decision 
mn  wee  gone.  Looking  at  the  matter  from  a 
practical  business  puiiit  of  view  I  am  ;<;iti,:fn  d  that 
these  Ajpoerican  directors  are  not  carrying  ou  their 
business  independently  of  the  English  company. 
Ibe  heed  and  aeat  and  power  of  ue  buaineas  are 
viflk  8|}pellent  eompany  here,  and  tike  American 
company  were  pMataoeUf  the  egnte  of  tlie  'w*»fl**"*' 
company. 

/udfrnetU/tr  tkt  CVoim* 

Solidton  lor  file  appeltanti,  AAtmt  Marrit,  CHsp, 
Solicitor  iot  the  respondent,  Tht  Solicitor  0/  Inland 


Vnbfi  ttottiial. 

(fVom  Mc  Chttri  iff  Afpudt  Nm  ZeBlau<J.) 

Nov.  '26. 

T'lLWOBTH  AND  OtiiKUS  v.  Trf.  C'OMHISSIONBB  VOU. 

JuAitv  AM)  In(X)Me  Tax. 
iJlLWOETH  V.  The  CoMiiissioNEH  OF  Rtamts.  («,) 

Chartii^ — Inatitution  /or  educutiun—<  'Unrch  of  Ei^land 
— lienefidariti  to  he  brought  up  in  a  particular 
r4:rpim — Beneficiurirg  from  another  country — Deuated 
I'T^.^ns  Ettate*  Duties  Ad,  1881  (ifetff  ZeaXand), 
Eitmption  Act,  1883 — Larnl  and  Iucotm  Atnicaament 
Act,  1891  {Netv  Zealand),  EjieinjiUun  Act,  lHQi. 

A  lettaUr,  who  died  in  18M,  bequeathed  As  nssMlve  0/ 
A»»  utaie,  both  real  and  pertonal,  to  t'ntatffn  for 
tt«  purpose  of  founding  and  endowituj  an  iimtilu- 
tion  for  th'i  rnaiiihiiancf  and  fducation  of  boyt 
icho  wrre  orphans,  or  the  sons  of  pcrmiti  in  itraiUned 
nrcumttancea,  resident  in  the  provincial  district 
^AlKklandf  or  i»  ike  province  of  Ulster,  Ireland;  and 
lie  msfOiifKni  was  to  it  managed  by  persons  of  a  par- 

(a.)  &«ported  by  C  H.  G&AfTON,  Esq.,  Barxieter- 


(i'-iil'ir  religion,  and  the  iuinates  were  to  be  brought  up 
and  instructed  in  that  religion. 

Iltid  to  be  a  ehariUMe  devitt  or  bequest,  and  a 
";iiiMifc**  instiMion  foUhin  (h»  New  Zealand  Estates 

JJiiii's  Fynnptr.n  Ad,  188:5  ; 

A!'i<.>,  a-i  to  tht-  laud  devised,  that  thr  tiuiitntion  >ihU 
"carried  on  far  charitable  purposes"  within  the  Xew 
Z-ahind  Land  ai.d  fn  i'inr  Tn  ,  Kxemption  Act,  1892. 

ThoKfl  Wi  re  two  appeals  from  the  Court  of  Appeelt 
Xew  Zealand,  and  involved  Qio  onuidentLoa  of 


several  pomts  bearing  npOD  file  general  kw  of 

charitable  gifts. 

The  facts  are  given  at  lengfh  in  tho  Judgment  of 
their  lordships.  The  sections  of  the  varioos  statutes 
bearing  upon  fhe  matter  an  alao  let  out  theiein. 

Cozens- ffardi^t  Q,C„  and  Vaugkan  HdvAtna,  for  tlie 

appellants. 

ITul'lane,  Q.V.,  and  /io'rdm,  for  tha  respondents. 

The  judgment  ui  their  lordabips  (Lords  WATaoN, 
HoBHOUBK,  and  Batst)  wee  delnwed  by 

Lord  Watson. — The  appcUautH,  iu  lx)th  these  cases, 
are  the  testamentary  trustees  imd  executors  of  the 
late  James  Dilworth,  uf  Ivt  mucra,  near  Auckland,  in 
the  colony  of  New  Zealand,  who  died  on  thn  23rd  day 
of  December,  1894.  Before  the  commencement  of 
either  of  the  suits  in  which  these  ajiiieals  i-.ri  (ulcon, 
the  appellants  had  obtained  probate  and  had  carried 
out  ^e  whole  directions  of  the  teetator,  with  the 
single  eiioeptioa  of  hie  initraotiou  vith  regexd  to 
dispoaal  of  the  reeidne  of  lue  eetate,  real  end  peraonaL 

The  testator,  after  making  due  provision  for  all 
persons  whom  he  conceived  to  have  a  moral  claim 
upon  him,  declared  his  intention  of  establishing  an 
institiition,  to  be  called  the  Dilworth  Ulster  Inititatek 
with  tiw  object  of  affording  to  boys  of  the  claisns 
thpreinafter  mentioned  such  maintenance,  education, 
and  training  a-s  would  enable  them  to  become  good 
and  useful  members  of  society  ;  and  fur  that  purpose 
he  bequeathed  to  the  appellants  the  whole  of  the 
rarfdne  of  his  real  and  personal  estate  which  he  had 
power  to  dispose  of  by  will.  At  the  time  of  the 
testator's  deatn,  the  residue  of  his  trust  estate,  both 
real  and  personal,  was  certified  hy  the  CSommiasioaer 
of  8tump8  to  be  of  the  value  of  jtlOO,tKid  2s.  3d. 

The  tef^tator  direoted  the  appellants  to  reserve  not 
less  than  twenfy-five  aoras  of  his  land  at  Beomefa, 
known  as  Oraham's  HiD,  for  the  pnrpose  of  eveeting 
suitable  buildings  for  the  Dilworth  Flfiter  Institute; 
and  also,  in  the  event  of  their  rusolviug  to  establish 
an  industrial  branch  of  the  institute  at  Woitakerei, 
to  reeerve  safiicient  land  for  that  purpose.  Instruo* 
tions  were  given  to  the  appellants,  that,  in  order 
to  prevent  the  net  income  derivable  from  the  residue 
falling  below  the  sum  of  t'o.tXK)  per  annum,  they 
should  accmuulate  and  uivest  such  sum  of  money 
as  they  might  think  necessary  before  proceeding  to 
erect  any  buildings  for  the  purposes  of  the  instttnta. 
And  they  were  directed  that,  whenever  the  net  income 
of  the  residue  amounted  to  not  lees  than  £5,000  per 
annum,  and  the  money  in  their  hands  amounted  to 
not  less  than  £10,000  over  and  above  any  sums  which 
they  had  invested  for  the  purpose  of  securing  the  net 
income  ol  £d,000,  they  should  proceed  to  erect  a  sub* 
stantial  boildiDg  upon  tiie  teetator's  lands  at  Anddud 
known  as  Graham's  Hill. 

The  testator  further  directed  that,  as  soon  as  the 
buildings  at  Aucicland  were  completed,  and  all 
liabilities  inooxred  in  the  erection  thereof  disohaq;ed» 
fhe  i^ipdlants  dbMndd  select  eo  many  boys  of  soiad 
bodily  and  mental  health,  T)Ptnci;  orphans  or  sons  of  per- 
sons of  good  character  and  of  any  race,  as  in  the  opinion 
of  tine  appeUanfs  fhafc  portion  of  tho  ^  n^<->- 
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for  the  pnr^oM  will  be  nriBdent  irom  time  to  time  to 
support,  trmn,  end  ednoftta.   AH  boys  mle^^tad  mmt 

he  eithf-r  dri-fituto  orphans  or  tl.c  rljililivii  <if  persoue 
in  straitemd  circuuiataiic«>8  resideut  iu  the  provincial 
dislrict  of  Aaddaod  or  in  the  province  of  Ulster  in 
Irdond ;  and,  eeterU  ^ribui,  »  preference  ie  to  be 
giren  to  boy*  reiident  in  or  near  fhe  town  of  Don- 

^annon  in  the  virro  of  TTlster.  Boys  8('1r;oted 
from  tlif!  pro\'iuciHl  uistrict  of  Aackland  must  not  be 
uuder  tbr<-<>  nor  above  five  ypars  of  age,  and  thote 
selected  in  the  province  of  Ulster  must  be  between 
fire  and  eight  years  of  age.  Ulster  boys  are  to 

be  selected  by  tln^  minister  for  the  time  being  of  a 
churc-h  in  Diingfimion  in  connection  with  the  Qeneral 
Synod  of  the  Aiigiiciiii  Church  callnl  the  Church  of 
Ireland,  and  failing  hia  nomination  by  the  appellants 
fihemselves.  Proviiiion  is  made  for  supplying  the  Ulster 
boTS  with  an  outfit,  mad  forwerdiog  tfaem  to  the 
BHwortb  Ulster  Inetttnte  et  AncUnnd.  No  pupil 
ig  to  rt^nmiii  in  tho  institute  (iftt-r  he  has  att-iiaed  tho 
age  of  fifteen,  but  in  the  case  oi  pu]>ik  distiuguisbui 
by  their  industry  and  natural  talents,  the  uppellantji 
•re  empowered  to  woke  arraqgemente  for  their  main- 
ieoence  and  tbe  proseoution  of  their  etudies  et  any 
nuiversity  in  Xfiw  Zealand,  or  in  Dublin,  or  la  <*r 
near  the  city  of  Belfast  in  Ireland,  and  to  allow  such 
pupils  in  tiw  nteeiitnne  to  zematn  reiident  in  the 
institute. 

All  boys  selected  as  pupils  of  the  institute  are  to  be 
maintained  in  the  buildings  of  the  institute,  are  to 
be  duthed  in  a  suitable  uniform  dress,  arc  to  bo 
lirought  up  iind  tciucu't  1  iu  the  tenets  of  the 
Church  of  the  l'ruviui:«.*  of  New  Zealand  commonly 
called  the  Church  of  England,  and  arc  to  bo  in- 
•trooted  in  euob  branohee  of  learning  aad  iodostry  as 
diall  be  considered  Ultelf  to  make  tbem  good  end 

useful  luemLfTs  of  80ci«'ty.  It  is  fxprcs.'.l y  douluri'd 
that  no  p<>rauu  tdmll  be  appuiuted  chaplain,  secretary, 
master,  teacher,  or  other  officer  of  the  institute 
until  he  ibaU  bave  signed  a  declaration  that  he  is  a 
member  of  the  Church  of  tbo  Province  of  New 
Zesland  commonly  calliKl  the  Church  of  EoglaTnl, 
uud  thttt  he  accept*  und  tu'iintaius  the  priuciph-n 
of  the  Il«-forniation  accomplished  in  the  Chun  h  of 
England  in  the  sixteenth  century  of  the  Chriatiau  et  a. 

^e  appelhints  have  hitherto  been  accumulating 
the  income  of  the  reeadae,  in  acoordanoe  with  the 
directions  of  the  testator;  and  they  have  not  yt^t 
comuancx'd  to  ereot  the  bnUdiogi  <n  tho  Oilwoirth 
Ulster  Institute. 

So  far  as  hitherto  stated,  the  ftMita  ace  oounuon  to 
both  appeala;  but  the  qnaftions  raised  by  theee 
appeals  depend  nptm  the  oanetmetioit  of  diAnmt 
Acts  of  the  Legislature  of  New  Zealvody  and  nilllt 
now  be  se|>anitely  coutudered. 

PIH8T  API  KAL. 

Under  tho  provisions  of  the  Deceased  Persons 
Estates  Duties  Act,  1881,  the  Commissioner  of 
Stamps  for  the  Colony,  who  is  the  respundeut  in  this 
appeal,  assessed  the  deuth  duty  p;iyiil/.c  hy  tin-  appol- 
lants  in  respect  of  the  residue  of  the  ttstitatur's  estate 
ftt  the  sum  irf  £12,735  ISl.  6d«  The  appollaali  de- 
olined  to  naj,  nwn  the  grotmd  that  they  were 
exempted  from  uability  by  the  Charitable  Oifts 
Dutu'H  Exemption  A<jt,  1883;  but  the  rfspoi  d'nt 
held  that  they  were  not  entitled  to  exemptsuu,  im»s- 
mucb  an  the  Ixiquest  to  the  Ulster  Institute  is  a  gift 
to  a  aeot  or  class,  and  is  not  a  devise  or  bequest  to  a 
pnblio  institution,  or  a  ebaritable  be<|u«»st  within  the 
meaning  of  the  Act.  A  case  was  accordingly  j  ri'- 
pared  for  tin-  opinion  of  tLu  Supreme  {kturt  of  tlin 
Colony.    Tl)e  (jUf^!<tiouH  Hubmitted  to  the  court  were  : 

1.  Is  the  bequest  to  the  Dilworth  Ulster  Institute 
10  awde     aloMMid  eKsmpt  bom  tho  pajmeiit  «f 


duty  chargeable  under  the  Deceased  Persons  Estatat 
Dnnea  Act,  1831,  aad  it*  amendments? 

2.  AYhfit  refund  of  duty  (if  any)  a'e  the  nid 
cxcuutors  entitled  ti  deuand  in  respect  of  sud 
assessment  P 

The  case  was  first  heard  before  OonnoUy,  J.,  who. 
on  the  18th  of  Deoember,  1895,  answerftdTboth  than 

questions  in  the  negative.  On  the  2Tth  of  Apr', 
189(5,  hi-t  jiidgment  wus  affirmed  l>y  the  Coart  of 
Appeal,  who  utui'iiru'tusly  h^ld  that  the  teitat>r'i 
bequest  of  residue  dii  not  come  within  the  exeaxfUm 
provided  by  ^  Act  of  1883. 

The  oontrovergy  between  the  parties  tarns  npoo 
the  construotinn  of  two  dautes  in  '*The  Cfaaritsbis 
Oifrs  Duties  Exemption  Act,  1883/'  which  an  is 
thexe  t'^rUiS  : 

Section  "2. — "  Iu  this  Act,  the  terai  '  chsfitAblt 
purposes  *  includes  devices,  bequeits,  >ind  lejadet  oi 
real  or  x>er«ona]  property  respectively  of  wbshwr 
description  to  ]iubhc  institutions  such  a«  lihran^, 
museums,  institutions  for  the  promotion  of  icatxu^.- 
and  art,  colleges  and  schools,  or  to  hospitals,  osjlisat 
lunatic,  or  booovolcut  asylums,  dispensaries." 

Section  3. — "  Notwithstanding  anything  caatstMd 
i  1  '  The  Deceased  Per^jons  Estates  Duties  Act,  1*^1/ 
or  any  otht-r  Act  of  a  like  character,  no  duty  who- 
soever sh  iU  h^  payable  m  laspeet  of  any  ohsiitsUe 
devise  or  bequest." 

These  two  clauses  form  the  substance  of  Vis 
exempiiog  Act  of  1883.  whieh  00a tains  only  fssf 
sections,  flection  1  relates  to  the  short  titb  at  tts 
Act,  and  B»ction  1  to  the  data  on  aild«ll«r  wtt^ih 
provisions  were  to  bo  oprrative. 

Section  3,  which  enacts  exemption  from  the  dutj 
imposed  by  the  Dsoeassd  Pecaoms  Bstatea  Aat»  IHU 
or  by  any  Act  of  a  Khe  charadsr,  n  i  xpiussud  in  esry 
wide  and  gen er  il  tr  rms.  It  provided  that  no  d^tT 
whatsoever  shuil  Lm^  jtayable  "in  respect  of  m) 
cbaritible  devise  or  bequest."  The  only  test  of 
immunity  required  by  that  enactment,  when  cjs- 
sidered  p<r  »e,  is  that  the  devise  or  bequest  shall  b* 
of  H  "  charitable  niitur.'.  It  does  not  appear  to  ll^ir 
lordships  to  admit  of  roasonable  doubt  that  the  gi't 
of  residue  to  the  Ulster  Institute  is  charitabie. 
in  the  popular  sense  of  that  word.  It  proT»l<» 
for  the  maintenance  and  ednoatiaa  of  b^  «lt» 
are  oipbans,  or  the  sons  of  pMenfes  w&o  sn 
in  strait^ed  circumstances ;  and  it  does  not,  is 
their  lordships*  opinion,  derogate  from  thw  chiritAbl-? 
nature  of  the  gift,  that  the  institution  to  be 
managed  by  persons  of  a  particular  reli^cxu 
peranasioii,  or  that  its  inmates  an  to  be  iastiMfeed  is 
the  tenets  of  the  same  sset. 

But,  in  the  argument  addressed  to  their  lordships  * 
question  was  raised  in  regard  to  the  true  h  j^^l  ajnstmi.- 
tiou  of  section  2,  and  to  wh;it  extent,  if  anj-.  its  prori- 
sions  quabfy  the  enactments  of  the  succeeding  a»a«. 
Section  2  is,  beyond  all  question,  an  iuterprvtatna 
clause,  and  must  have  been  intended  by  the  Leg'i^- 
lature  to  be  taken  into  account  in  oonstruing  tii* 
expression  "chnritahle  device  or  be<pu'str'*  as  it  ocjtirj 
in  section  3.  It  is  not  said  iu  terms  that  "  charit«Uf 
bequest"  shall  mean  on*'  or  other  of  the  things  wLk  l 
are  enumerated,  but  that  it  shall  "  include"  tluND.  Xbr 
word  "  include  "  is  very  generally  naed  in  lutes  |KSt»- 
tion  clauses  in  order  to  eular^^i'  tlio  nieiminff  of  w  ' 
ur  phrases  occurring  in  the  body  of  tLu  ttt^utc; 
when  it  is  to  ttssd  thsse  Words  or  phrases  most  > 
construed  as  comprehending,  not  only  soch  things  si 
they  signify  according  to  mtir  natural  import,  bsl 
•.i\-o  tliose  things  which  the  interpretation  claesf 
d'ckires  that  they  shall  include.  But  the 
"include"  is  susceptible  of   ai  other  cor.stxuctioi'. 

which  may  became  imperative,  if  the  context  of  tb« 
Aet  i»  mffidint  to  *now  iJwt  it  was  not  mantl 
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Ioye«l  for  the  purpose  of  adding  to  the  natural 
itgnitieanoe  of  the  words  or  expressions  defined.  It 
m«y  be  equivalent  to  * '  mean  and  include,"  and  in 
tbat  case  it  may  affoid  an  exhaustive  explanation  of 
flw  Bflanin^  wbich»  for  the  purpose*  ol  tho  Act. 
must  invanablj  be  nttadied  to  theae  winds  or 
fxpr«snons. 

Th«r  lordships  hate  come  to  the  conclusicn  that  it 
is  not  necessary  for  the  decitniou  of  tiiis  app^  to 
determine  in  which  of  thei^e  sensea  tke  word 
"  include"  is  used  in  section  3.  They  are  willing  to 
M»nme.  and  will  accordingly  assume  that  the  word 
wag  meant  to  intrcduco  an  exhaustiTe  definition,  ami 
that  the  provisions  of  that  olaxwe  roust  govern  the 
meaning  of  the  words  "uny  charitable  devise  or 
btqnett "  ivhioh  are  the  aabjeote  ol  diieot  exemption 
!b  SMsrion  3.  The  objeoti  defined  m  Notion  2  are 
charitaliTe  in  the  legal  sense  of  the  word  ;  but  they 
lio  not  comprehend  all  of  the  objeota  which  would 
naturally  fall  under  the  general  deflnttion  of 
"cbariUble." 

Upon  the  eMimiption  now  siade,  the  oraeU  qwa- 

tion  in  this  appeal  oomf  s  to  be — whether  the  gift  of 
retidue  to  the  Ulster  Institute  is  a  charitable  bequoiit 
m-itbin  the  meaning  of  the  leoond  Motion  ol  the  Act 

d  im  ? 

The  second  f eclion  enumerates  twoolasses  of  insiitu- 
tioos,  a  legacy  or  devise  ol  icaL  or  Mnonal  property 
in  wk<m  favour  will  eonstitate  a  waritaUe  bequest 

not  chargeable  under  th>-  T'  ith  Duties  Act  of  I'^Sl. 
The  first  class  of  objecta  must  Iw  of  a  yvublic  aiid  not 
%  private  character,  and  consist  of  "  public  institutions 
soch  ae  librarieti  nuiaeama,  institattona  lor  the  pro* 
■otion  of  aoiMioe  and  art,  odlegea  and  aoho^.** 
The  second  class  of  objects  is  introduced  by  the 
alternative  *'  or,"  and  consists  of  "hospitals,  orphan, 
lunatic,  or  benevolent  asylums,  dispensaries."  The 
word  public,  which  characterizes  all  the  objects  of 
the  flnt  daM,  !■  not  repeated  in  or  connected  with 
ibe  second  class ;  and  it  appears  to  their  lordships 
thiit  it  was  not  meant  to  apply  to  any  of  the  objects 
riiiuerated  in  that  elasF. 

In  oon^idering  whether  tho  Ulster  Institute  is 
within  the  second  claas  of  object*  enumerated  in 
■Ktioo  2,  their  krdahipa  therefore  think  it  is  imma- 
t«rU  whether  the  iostitntion,  when  duly  completed 

iL'l  lidniiniHtered  according  to  the  testators'  directions, 
will  be  public  or  private.  Ohu  thing  is  tolerably 
OCrtain,  that  it  will  not  be  a  dispensary,  the  main 
pmpoee  of  which  is  the  distribntUHi  <^  mediciaa. 
'*WM|itBl**  is  a  word  of  wider  and  more  wiaSte 
meating,  and  primarily  signifies  a  place  built  for  the 
rfoeption  of  the  sick  or  the  support  of  the  i^^ed  or 
infirm  poor.  It  lia«  been  used  in  Great  Britain,  in 
seme  instancee,  to  denote  an  institution  in  which  poor 
chiJdien  are  fed  and  edvoated.  But  that  is  not  the 
ordinary  meaning  of  the  word ;  and,  in  the  present  oaee 
itiantcessary  to  compare  it  with  the  other  expressions 
which  occur  in  §•  ction  '2.  "  Schools"  ar.  i  ii  juierated 
in  the  first  class  ;  and,  if  it  were  plain  that  tiie  iTster 
Institute,  when  in  operation,  will  bo  a  public  school, 
there  would  be  an  end  of  the  present  qnestion.  On 
ii»  other  hand,  if  the  institate  will  oe  a  priTate 
i'-hf>ol,  anil  i.i  '  t  xi  lade<l  from  the  Grst  class,  there 
an,  in  tbeir  lordships'  opinion,  be  no  presumption 
'i.'ii  it  wa3  meant  to  be  included  in  the  second  class 
onder  the  geoersl  deecription  of  an  hospital.  It 
would,  in  fheir  opinion,  require  nion  deAnite 
language  in  order  to  produce  that  result.  The  word 
"asylum,"  which  is  the  only  other  term  of  import- 
ance oocorring  in  the  second  enumeration,  is  qualified 
bj  the  expreeoiOM,  which  are  used  as  adjectives, 
'*eiphaB,  Itsnslio,  or    benevolent."    The  word 

■' ij"r!-:nT,"  accnrdirtf;;'  its  on'Ejinnl  derivation,  and 
u>  It*  wi4e«t  meamng,  simply  sigiuties  a  refu^,  a 


place  of  retreat  and  security.  In  its  English  w^cepta- 
tion  the  word  -is  moat  commonly  used  to  denote  an 
establishment  for  tho  detention  and  cure  of  persona 
suffering  from  mental  disease,  and  also  a  plaoe  for  the 
reception  and  np-brioging  of   destitute  orphans. 

Although  the  word  might  be  loo-ely  applied  to  a 
night  r«fnge  for  the  homeless,  or  to  any  similar 
institution,  there  doei  not  seem  to  be  any  warrant 
for  describing  the  Ulster  Institute  as  a  "  benevolent 
asylum."  Then  the  institute  has  no  relation  totiM 
insane ;  and  the  benefits  which  it  confers  are  not  ooa- 
fined  to  the  children  of  deceased  parents.  The  fact  that 
some  of  it-  Inn  '  ^  are  to  be  orphans  will  not  im]  nrr 
to  the  institution  geuerd.lly  tbe  character  of  an  orphan 
asylum. 

It  does  not  •PC£<^'  ^  ^^^^  kndahi^  to  ndmit  of 
donbt  that  fiw  TTI«ter  Institvte  is  m  its  essential 

character  a  school  for  the  education  of  boys  between 
the  ages  of  ^  and  1<>,  and  that  it  must  at  all  events, 
be  regarded  as  an  institution  of  a  similar  nature  to  a 
ooUege  or  school.  Bat  the  right  to  exemption  from 
death  duty  depends,  in  their  view,  upon  tbe  institato 
being:  a  "i)\iblic"  institution  within  tbe  meaning  of 
the  first  branch  of  the  enumeration  in  section  2.  It 
was  plainly  the  iut^^iition  of  tho  Legislature  to  exclude 
from  the  benefit  of  the  exemption  bequests  to 
folKdastio  institutions  which  are  not  public,  or  in 
other  wotds,  which  are  of  a  i»ifnto  diaraoter : 
but  the  context  of  the  Aet  doee  not  define,  and 
affor<1~  11  trieans  of  determining  what,  according  to 
the  g'  ueral  understanding  of  the  colony,  oonstitutes 
tbe  essential  difference  between  a  public  and  a  private 
schooL  As  these  words  are  usea  in  England,  thsM 
would  he  no  diiBoalty  in  pointing  out  some  sehools 
which  are  public,  and  others  which  nre  Trnmistakrihly 
private ;  but  it  might  be  troublesome  u>  »:xpiiiJU  the 
reason  why  some  sehools  are  called  public,  whilst 
others  not  very  ditt'ereut  in  their  character  and 
circumstances  are  known  as  private.  It  is  in  r^ard 
to  the  latter  class  that  the  diffioollj  aiiSM  of  OOCnot 
description,  such  as  occurs  here. 

Sell'  'Is  founded  or  miiiiittiirii'd  1  ly  the  community, 
and  ruauaged  by  itsreproaeutatives,  aru  olearly  public, 
while  schools  eondneted  by  individuals,  for  their  own 
emolument,  are  as  deadj  ptiTata.  All  seboolSb 
whether  public  or  private  in  the  sMotest  sense  of  tiie 
'(vriil;,  which  have  a  reasonably  large  attendance  of 
echolars,  have  one  feature  in  common.  They  give 
instruction  to  Uie  public,  or  in  other  words  to  the 
ehildnm  of  different  sections  of  the  pnUio ;  and  the 
ohameter  of  the  sehool,  as  pnhUo  or  private,  must 
depend  not  upon  the  scholars  to  whom  educntion 
is  given,  but  tipon  the  terms  on  which  aud  the 
circumstances  in  which  education  is  given. 

Tbe  Ulster  Institute  is  designed  to  give  free  main- 
tenanoe,  olottiing,  and  education  to  tSe  obOdien  of  a 
certain  section  of  the  public  whose  parenta are rssident 
in  the  colony  of  New  Zealand.  In  thdr  lordships' 
oj  im  n  'Air  .  iiiiriicter  of  the  institulii  n  ig  not 
materially  altered  either  by  the  oiroamstanue  that 
tho  remainder  of  the  benefioiazisa  are  to  be  selected 
in  another  ootmtry,  Mid  tbenoa  oonvoyed  to  tho 
institute  at  Auckland,  or  by  the  olroninataaM  titti 
all  of  the  beneficiaries  are  to  bo  e<lucated  according 
to  the  religious  tenets  of  a  particular  ohuroh.  If  the 
institute  be,  within  the  meaning  of  the  Act  of  1883, 
a  paUio  instftotinn,  snoh  as  a  sohool^  there  is  no 
provimon  in  tint  Aofc  itUUk  «m  dspnvn  tt  of  tte 
benefit  of  the  exsmptUm  ia Mspoot  01  sillur  of  thsM 
circumstances. 

Their  lordships  have  come    to   the  conclusion, 
not  without  hesitation,  owing  to  the  view  taken 
by  tilie  ooorlB  below,  that  the  Ulatflr  Instttate,  as 
designed  by  its  founder,  doe-^  an^wor  the  deecrip- 
^  taon   of  a  public  institution,  such  as  a  school. 
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It  appears  to  tbem  that,  if  the  testator  had  directed 
his  trustees  forthwitli  to  bund  over  the  administration 
and  managcnifnt  of  the  Ulster  luKtitutc  to  n  public 
body  in  New  Zealand,  or  if  be  bad  made  bi£  bt'quest 
directly  to  such  public  body  for  the  same  puniuseH, 
the  institute  would  nccesaahly  hmo  been  regarded  as 
a  public  and  rot  a  private  imtitation.  What  he 
bas  directt'd  ;  ;  1  done  is  in  substaucM  tho  same 
thing.  Hih  trustees  to  whom  he  has  delegated  the 
duty  of  building  the  intititute  and  of  superaitianding 
ttiMminiitntioii,  ace  his  tnutoes  ia  tbu  Mue  ooly 
fhAi  h«  «pipointod  them.  Tbey  Imw  no  petioDid 
intorfst  in  the  residue,  which  tboy  hold  only  for  Ix'hoof 
of  those  children,  members  of  the  pubUc,  whom  be  bu-s 
directed  them  from  time  to  time  to  select  as  the  bene- 
flniarina  under  the  trust.  ^Mbeqiiieitiaaa  educational 
andowment  in  perpetuity,  sod  the  iMnefieial  interest 
in  it  is  not  veated  iu  any  privftte  pers'^rj,  brt  bolongs 
inalienably  to  the  pubbc.  Such  being  tiiei  character 
of  tho  charity  founded  by  the  testator,  their  lord- 
ships do  not  think  that  the  inmates  of  the  Dilwortb 
Ulster  Institute  ooold  with  propriety  be  deMribed  as 
thAteai|iieulB  of  prirato  education. 

Second  Appeai- 

In  this  case  the  appellants  (x>mplain  of  an  asttess- 
ment  of  £557  98.  8d.,  imposed  by  the  respondent,  who 
is  OommiMioner  of  tbe  Colony  for  Land  and  Inoome 
Tax,  upon  the  iooome  and  profit!  ot  the  land  and 

personalty  forming  the  n>B;  l  .  '  of  the  testator's 
eatat<?,  durinj^  the  year  189o-9i>.  The  assassment  was 
made  undeT  "  The  Land  and  Inconio  Assessment  Act, 
1891,"  which  repealed  the  provisions  of  '  The  Property 
*Miimunt  Aot,  1885,"  and  it  waa  ol)je(  ted  to  by 
the  appellants  upon  the  ground  that  tbe  income 
derivM  by  them  from  the  residue  was  expressly 
exenj]  trsl  fri m  hity  by  He<  tiou  16  of  the  Ai-t  ot 
The  resjMjndeut  disallowed  tbe  objeuliuu ;  and  a 
Special  casti  was  stated  by  the  parties  for  the  opinion 
ol  the  Court  of  Aineal,  in  whioh  tbe  only  question 
•abmitted  wa«,fai  eoMtanee:  Whether  ttie  appellants, 
as  trusters  of  Jfr.  Dilwortb 's  will,  are  liable  to  pay 
to  the  respondent ' '  Laud  Tax  upon  the  lands  vested 
in  them  as  aforesaid  Y  "  Tbe  case  does  not  raise  any 
quettion  aa  to  inoome  ariains  from  estate  other  than 
lands.  It  waa  heard  before  me  Onirt  of  Appeal,  who, 
on  the  'Jnth  of  October,  ISfM),  unanimou.«lv  i:  =;v.  *  nMl 
the  question  suhmitt^'d  to  them  in  the  alhrmative, 
and  gave  thi;  respondent  jodgment  fOT  the  UnOlint  of 
duty  which  he  claimed. 

In  tho  case  lodged  by  them  with  a  view  to  this 
appeal,  the  appellants  rely  upon  a  clause  in  "The 
Iiand  and  Income  Assessment  Aot  Amendmeut 
Act,  l-^O^."  treating  additional  exemj)tiou,  whieli  is 
in  the  foilowiug  terms:  "Section  -i  (4). — All  mort- 
gages hel<i,  find  all  income  received  or  derived  by  or 
on  behalf  of  anypabUo  oharilable  inatitatioii,  whether 
fOnaed  under  *The  Hoepitala  and  CHuritaUe  loatita- 
tions  Act,  1885,'  or  any  otlier  Act  for  (he  time  being 
in  force,  or  howsoever  formed,  if  carried  on  for  any 
public  charitable  purpose,  and  not  for  any  gain  or 
profit."  Sieir  lordshipa  are  of  opinion  that  these 
pcovisfona,  whatefer  be  their  eifeot,  muat  be  taken 
into  account  in  construing  the  {irincipal  Act  of  1S!»1  ; 
because  the  assessment  in  (jucstiou  wa«  imposed  in 
virtue  of  that  Act,  as  amended  by  the  statute  of 
'  The  enaotments  with  respect  to  exemption  from 
doty,  in  ao  fhr  aa  fliey  have  any  bearing  upon  the 
present  case,  are  contained  in  sub-seclioii  1  of 
section  16  of  the  principal  Act,  which  is  iu  these 
twms : 

"16.  Land  owned  and  income  derived  or  received, 
as  herdnafter  mentioned,  shall  be  exempt  from 
tawrtion  nnder  this  Aot,  anbjeet,  howevw,  to  the 


"  (1)  All  land  owned  by  any  person  or  body, 
corporate  or  uninoorporate,  and  oacd  or  occupied  by 
such  person  or  body  Wi  dely  lor  any  of  HiaparpoM 
hereinafter  mentioned  : 

"  (a)  A  place  of  worship  or  a  place  of  reaidoieafcr 
the  clergy  or  minisfaKS  <rf  any  zelinoQi  bodr. 

"  (b)  And  public  aebool  eatabBshed  under  *Tte 
Education  At',,  and  all  lands  and  building 

used  for  any  scLool  which  is  not  carried  ou  exdosivelT 
for  pecuniary  gain  or  profit,  but  so  that  not  more  thaii 
fifteen  acre*  be  nwd  or  oooopied  for  the  purposa  of 
any  one  aodi  eohooL 

"  (c)  The  site  of  any  uniTersity,  or  college  or  sth^  l 
incorporate  by  any  Act  or  Ordinance,  or  the  silo  oi  » 
public  librar)',  atbenxi  uin,  dr  mechanics  institatl^Or 
any  public  museum,  or  any  school  of  mines. 

"  ('{)  A  public  cemetery  or  burial-ground. 

"  (e)  The  ground  or  plaoe  of  meeting  for  anymd- 
oultural  society  being  the  property  of  the  society. 

"  (/)  A  j)lace  of  meeting  fur  r';.'  iiurposes  of  i 
friendly  society,  or  of  a  masonic  lodge,  or  of  aa; 
building  society  registered  under  tha  Aoli  in  teet 
relating  to  fanilding  aocietiea. 

"  {g)  PoUie  eharUaUa  tiuiitnliooa  eooliM 
tmder  '  The  Hosjiitals  and  Charitable  Institutioo« 
Aot,  1885,'  and  oharitable  institutions  not  carried  oo 
for  gain  or  profit. 

"  (A)  Pobtio  gardens,  domains,  or  recreation  or 
otiMr  pttbHe  leeervea  not  ooonpied  a  tenaaft,  ml 
all  public  roads  or  streets. 

"  (/)  Owned  and  occupied  by  Maoris  only,  aou 
not  le^ed  to  or  ocoi^iad  by  any  panon  othartfHa 
the  Maori  ovmer. 

"{J)  Any  public  lailiray,  indnding  the  hai 
occupied  and  used  as  permanent  way,  and  for  ysrdi. 
stations,  sheds,  and  all  buildings  used  for  the  porpota 
of  traffic  only,  but  not  further  t  otherwise. 

"  No  lands  vested  in  Her  Majesty  or  in  the  h'ev 
Zaalaad  Ba&imy  Oommiseioner,  nor  any  land  vtArf 
in  any  oonarata  or  other  body  for  the  piupoaw  «C 
or  in  rdatum  to,  loeal  self-government,  or  faraaf 
educational  or  public  chanteblo  purpose,  ibiH 
liable  to  taxation  under  this  Act,  except  whi^  th«re 
is  a  tenant  or  occupier  liable  to  pay  stich  tax." 

The  sob-section  which  has  joit  been  quoted  areata 
<»<rtttin  exeomtiona  from  the  taxability  of  lands  sod 

buildings.  Its  snb-.sab-sectior.^,  -^vfTich  in-  ^  -  jt-  f 
alphabetically,  oidy  ejiempt  such  l>i.ixdd  ur  bim  111:4,-? 
as  are  actually  used  or  occupied  for  one  or  othtf  of 
tbe  piurposee  therein  specified.  Thus,  in  the  case  0: 
any  school  which  is  not  carried  on  exclusively  f'jr 
pecuniary  gain  or  profit  {g),  or  of  a  chwitafals 
in«titution  not  carried  on  for  gain  or  profit  ('j).  tfc» 
exemption  obviously  has  no  n[:}ili  a'i'  'i,  o5:,-»?5lt<3 
au  iuKtitutiou  which  has  been  erected  aad  is  ia 
actual  operation.  It  is  therefore  uimeoeesarv  to 
consider  whether,  if  tbe  Ulster  Instttato  had  bcai 
completed  aooordittg  to  the  tectaioii's  dirauUeas, 
exemption  could  have  been  claimed  for  it  imdrr 
one  or  other  of  th^  heads.  Iu  that  c&s 
the  claim  would  not  have  extended  beyond  tk* 
building  and  ita  lito:  and  if  it  w«r«  held  to  baa 
lohool  within  the  meaning  of  lub-cnb-aeetMai  art 
more  than  \  'i  acres  used  and  occupied  for  th- 
purposc^  of  the  institute  would  be  ectitled  tu 
exemption. 

The  concluding  enactments  of  ^  sub-section  (1)  bsv» 
a  much  wider  soopeb  They  expressly  exempt  laodi 
vested  in  the  Crown,  and  all  lands  vested  in  any 
corporate  or  other  body  for  the  purposes  of.  or  i:^ 
n  l  ition  to,  "  local  self-government,  or  for  any  ]  . 
educational  or  public  chariteble  purpo«e."  Taei  trusi«!o 
of  the  lat<.'  Mr.  Dil worth,  although  not  a  public  body, 
are  witiiin  the  aUemativa  of  "any  oUier  body.' 
and  ihay  ara  T«eCad  lor  anrtain  putpoeea  with  the 
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reaidae  of  his  real  au  l  ]  f  rt  ^nftl  estate.  The  only 
questioD  which luiiias  under  thiH  part  of  the  sub-sectiou 
is  whether  the  ap|)ellaDtfi  are  vested  with  the  residue, 
■O  iiu-  as  consuting  of  lands,  either  for  a  public 
cdoMtional  purpose  or  for  a  pQUioduritable  purpose. 
It  would  be  difficult  to  arrive  at  the  coaolnsion  that 
an  institution  like  the  tUsler  Institute,  which  is 
unquestioiiiibly  in  the  nature  of  a  charity,  woulil  not 
eerre  may  public  charitable  purpose,  seeing  that  the 
objects  of  the  charity,  who  are  to  bo  selected  from 
the  public,  have  a  vested  bwmfiaial  iutovwt  in  per- 
pettiity.  And  if  it  were  btld  to  be  in  ito  oltHaeter  a 
pnblic  charity,  the  real  estate  forming  part  of  the 
residue  would  be  exempted  from  t&xation,  although 
it  has  not  yet  be«n  applied  to  the  objfloti  for  wbish  it 
13  beld  by  the  appellants. 

Boction  :{  of  the  Amendment  Act  of  1892,  which  is 
incorporated  with  and  must  be  road  as  part  of  the 
principal  Aot,  appears  to  their  lordships  to  be 
■aflbaent  to  entitle  the  appellants  to  the  exemp- 
tion which  they  claim  in  this  appeal.  They 
are  Dot  incorporated  under  "  The  Hospitals  and 
Charitablo  Institutjons  Act,  188.^,"  or  under  any 
other  Act ;  but  the  oxemption  extends  to  tl>e  income 
derived  or  received  by  any  and  every  other  body, 
whether  corporate  or  not,  which  performs  the  same 
ehaiitabilB  fnsotion  toward  tho  pouio,  "  not  for  any 
gKB  or  pffofit.*' 

Their  lordships  will  humbly  advise  Her  Majesty, 
in  both  these  cases,  to  rpverse  the  judgment  of  the 
Supreme  Court  of  New  Zealand  ;  in  the  first  appeal, 
to  declare  that  the  appellants,  u  trustees  of  the  will 
of  the  testator,  are  not  liable  to  fMy  to  tfaft  respondent 
death  dn^  upon  the  seal  ana  pMpnai  oitate 
vwtad  in  them  as  part  of  the  Ttddaa  of  the  , 
testator's  estate  ;  to  remit  to  the  court  below  to  ( 
determine   what    rufund   of   duty   (if   any)  the  I 
nppillunts   are    entitled    to   demand   and  receive 
from  the  respondent,  the  (jommissiouer  of  Stamps  ; 
and,  in  the  second  appeal,  to  answer  the  question 
aoboiitted  hj  the  apeoal  case  in  the  negative.  In 
•adi  oaaa  tna  xaqMindont  onist  pay  to  the  appellants 
their  costs  of  the  appeal. 

Solicitor  for  appellants,  Hiarlet  D.  Wo^Urij. 

Solicitors  fur  respuudeuts,  Mackrell,  Maton,  Godke, 


Judgment     BchaD»  J.,  46  ^.  A  490,  [1806]  1 


Judgment  B*] 
Q.  B.  821,  aprvnxd. 


<!towrt  of  SyyiaU 

From  Q.  B.  Div.  ) 
(A.  L.  Smith,  Chitty,  aud  5 
Collins,  L.JJ.)  ) 

FiKLD  Steamship  Co.  (Limited)  v.  Buur.  (a.) 

JuMuranai — Marine — Policy  on  »hiy — Cargo  rendered 
tcort/,h.^.,  i-a  ptril—Cott  of  iitehatging  cargo— 
Liability  oj  undtrwritert  on  ship. 

A  ship,  while  inturnf  t»f  a  time  policy  on  hull  and 
machiu-  ry  ii'iniu  ^t  i.rrtla  >>/  tlf  ^•  ■.t  nnil  all  othi-r  p'  rih 
which  m>yiil  cowie  U*  htr  hurt,  dilnintut,  or  damwje, 
was  injured  hy  adlision.  She  uuis  currying  a  cargo  of 
aMo»  »ttd,  which  wot  so  damaged  by  »ta  water  and  mud 
m  coiueqmtnee  o/  the  cotffiioa  that  it  became  rotten  and 
Vforthleta.  and  the  comignee$  rtfumd  U>  ttocepi  iL 

Held,  that  the  thipowmra  were  net  tntiUid  to  rMOwr 
Jrom  their  underwriters  the  cAt  <■/  di»cklirgii>Sf  ths 
worthleu  cargo  at  th^  jiort  of  (Irstiuaiic 

(o.)  Reported  by  F.  G.  BucKXR,  Esq.,  Barrister-at- 


Appeal  from  the  judgment  of  Bi^am,  J.,  at  the 
trial  of  an  aotion  without  a  jny,  46  W.  B.  490.  [1806] 

1  Q.  B.  H21. 

The  autiou  was  brou^  by  the  owners  of  the 
8t«-:iTnship  ElmMd  to  sMdVtr  a  partial  loss  under  a 
txuu'  i»f)licy  of  marine  insnranoe  snbecribed  by  lha 

dt<feiiil;uil . 

The  poiicy  "was  "on  hull  ami  matcriuls,  on 
machinery  oud  boilers"  of  the  steamshi[i  /  i  ./  \ 
valued  at  110,000;  and  the  perils  insured  against 
were,  amongst  others,  "  of  the  seas  .  .  .  and  all 
other  pwils,  loMea,  and  nusfortnnM  that  have  or  ahall 
come  to  the  hurt,  detriment,  or  damage  of  the  Mid 
ship,  &c.,  or  any  part  thereof." 

During  the  curreocy  of  the  policy  llie  vessel  waa 
currjiiig  ii  cargo  of  cotton  seed  on  a  voyage  from 
Alexandria  to  London  uuder  a  charter-party.  On  the 
20th  of  December,  189(3,  she  arrived  in  the  Thames, 
when  a-v«BMl  oalled  The  Bemeat  oane  into  eoUiaion 
with  her,  and  eamed  mioh  terioiie  damage  to  her 
hull  brl ow  the  wuftr-line  that  it  became  necessary 
Icj  ruu  her  tifhore  in  order  to  jirovent  her  from  sink- 
ing in  deep  water.  During  the  next  t*!U  rlays  part 
of  her  cargo  was  put  into  l^hterti,  aod  by  this  mt;aus 
she  was  sufBcieutly  lightened  to  enable  her  to  be 
towed  to  the  Tilbmy  Pry  Dock,  where  she  was 
temporarily  piitcbed.  On  the  5th  of  January,  1991, 
Hh.'  WHS  "towe'l  to  Millwall  Dock,  where  it  W88 
iniemled  that  the  remainder  of  her  cargo  sbooldbe 
disLhar^;*"!.  It  was  found,  however,  that,  by  the 
action  oi  the  water  aud  mud  which  had  found  their 
way  iuto  the  ship  in  consequence  of  the  casualty, 
the  cargo  had  become  rotten  and  offensive,  aud  was  a 
muganoe;  and  therenpon  the  sanitary  authoritiee, 
acting  uuder  the  powers  of  the  PubliD  Health 
(L^indon)  Act,  1891,  ordered  the  ship  to  abate  tiie 
nuisance  and  to  remove  the  cotton  ■  '  ^  In  the 
meantime  the  ownors  of  the  cargo  haci  itbtknduutiJ  tlio 
cargo  to  their  underwriters,  and  neither  the  cargo 
owners  nor  their  imderwriters  would  pay  freight  or 
take  delivery,  alleging,  as  the  fact  was,  that  tike 
cargo  had  oeaaed  to  be  ootton  teed  and  had  beoome 
worthless. 

In  thcHo  I  ir<  umstiinces  the  plaintiffs  made  a  con- 
tract with  a  tirm  ai  JSanmel  Williams  &  Sons,  who 
were  the  owners  of  a  pier  ivt  Dagenham,  near  the 
mouth  of  the  river,  to  discharge  the  cargo  aud  to 
spread  it  out  on  some  land  at  a  short  distance  from 
the  pier  at  a  charge  of  ds.  per  ton,  aod  so  to  get  tid 
of  it.  The  ship  accordingly  left  the  MillwaU  Dock 
fur  Daf^euhmu  Vu-r.  and  the  cargo  was  there  dis* 
ciiargtiii  by  iSamut:!  Williams  &.  Sous. 

The  plaintiffs  made  a  claim  against  tliH  di  fendaut 
and  his  co-uudur writers  under  the  ix>licy,  and  the 
whole  of  the  claim  was  settled  except  ai  to  items 
amounting  to  £1,046  12s.  lOd.  These  items  consisted 
of  (1)  £itft  28.  lOd.,  diarges  inoured  nk  dealing  with 
the  c-;it),'(.)  bi'twen  the  dato  of  the  casualty  and  its 
arrival  at  Uagenliam  ;  and  (2)  £769  lUa.,  the  charges 
of  Messrs.  '^'iliiuius  fur  disohairgiqg  and  dispoeiag  «i 
the  cargo  at  Dagenham. 

Kigbam,  J.,  held  that  the  eipense  incmred  the 
plaintiffs  iu  meeting  these  ohaiges  was  not  oovaced  by 
the  policy,  nud  gave  judgment  for  the  defendant. 

The  p]ai&ta£Si  appealed, 

J        TTottea,  Q,C,,  and  UvfU  Ncadt  for  tbe 

plaintiffs. 

Carver,  Q*0,  and  SeruUan,  for  the  defimdant. 

(Air.  adv.  vutt, 

Eebb  O.'-A.  El.  SioiH,  L. J.,  «««d  ttie  ftdlowing 
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judgment:  The  facts  of  this  case  will  be  found  in 
tlm  jutigrnent  of  my  brother  Biehiuu,  aod  the 
question  which  arises  thereout  is  whether  a  shipowner 
insured  under  a  policy  of  marine  iiuniraiioe  oovariog 
hull  and  maohmety  aninst  perils  of  the  ree  ie 
entitled,  in  thf  case  of  darnago  to  hull  and  machinery 
by  a  sea  peril,  to  recover  fr»jni  his  uuderwritfirs  the 
cost  of  ducharg^g  the  cargo,  which  has  become 
putrid  by  reaioo  of  a  sea  penl  and  is  rightly  refused 
by  the  conaifBee  at  the  port  of  discharge,  in  addition 
to  the  demega  oeoenomea  to  the  IntU  wad  meohiiieTy 
by  Hie  i«»  peril.  I  have  found  from  experience  in 
cases  of  marine  insurance  that  a  case  which  is  in 
itself  tolerably  clear  in  often  obscured  by  the  putting 
by  the  learned  counsel  of  numerous  instaaow  to 
M  MwlogOlU,  Mid  which  apon  their  face  va  Mme* 
what  aiioilar  to,  bat  mn  not  when  ondentood,  the 
case  in  hand;  and,  in  my  ojiinion,  unless  tln^ 
case  is  concluded  by  aulhority.  the  L«*t  ami 
safest  way  to  arrive  at  a  true  df-ciiion  as  to  what  is 
recoverublf)  under  a  policy  of  marine  iomranoe 
is  to  ascertain,  in  the  first  place  what  OOUtitotee 
the  subject-matter  of  the  insurance,  and  next 
a|i:niu8t  what  perils  that  subject-matter  is  insured. 
"\VL»  ji  tliiH  ;urived  at,  what  is  covered — that  is,  what 
is  recoverable  uuder  the  policy — will  Im  understood. 
Now,  in  this  case  the  subject-mttarof  the  insurance  is 
dear ;  it  is  hull  and  maohinerr,  ud  noUiing  else. 
The  pml  agaioat  whieh  this  snbjeet-matter  is  iosoied 
ie  also  clear;  it  is  the  doterioratioii  occasioned  to 
the  bull  and  machinery  by  perik  oi  the  sea  Having 
got  thus  far,  it  follows  that  to  constitute  a  claim  upon 
a  marine  polity  covering  hall  and  maoiiiDery  agalnat 
ees  perils  the  aainrad  mnafc  eatablish  a  deterioration  to 
the  hull  and  machinery  by  a  sea  peril,  and  this,  wh»*n 
established,  the  underwriter  of  hull  and  machinery  is 
liable  to  make  good  to  the  assured.  This  is  th' 
underwriter's  sole  liability,  and  so  far  I  apprehend 
tUa  cannot  be  disputed.  Now,  if  the  underwriter 
haa  paid  every  farthing's  worth  of  deterioration 
of  the  hull  and  machinery  occasioned  by  the  b«h 
peril — for  this  is  the  measuie  of  the  shipowner's 
loss — (see  S;,  u;irt  v.  Sttele,  3  iSuoU  X.  R.  5)27.  and 
Fitvmn  v.  I'liir)  r.-u:  Miirini  Iiiturarict  C'e.,  30  W.  R. 
906.  U  Q.  B.  D.  1&2)— what  ia  to  take  plaeeJ'  What 
further  daim  haa  the  ahipowner  agaioiit  the  under-' 
writer  uuder  a  policy  upon  hull  and  machinery 
after  all  this  has  been  made  good  to  him  'f  This  is 
the  question  in  this  case.  The  answer,  which  seeuis 
to  nie  spontaneously  to  arise,  is  that  the  shipowner 
h«a  no  further  claim,  and  thia  ia  the  jadgment 
of  my  lirothor  Bigham  now  under  appeal.  The 
above  is  how  this  can«  ajipoars  to  run  to  bta -d 
unencumbered  by  h>pi.tlietical  cates  which  were  put 
forward  in argtuuent.  As  to  authorities,  there  certainly 
are  none  to  ue  contrary,  and  what  authorities  there 
are  are  in  favour  of  what  I  am  aaying,  and  wiU  be 
found  in  the  judgment  of  Bigham,  J. 

Not  withstaudiug  thiM,  it  ia  no*'  argued  fur 
the  ishipowuer,  who  has  been  paid  every  far- 
thing's worth  of  deterioration  brought  about  by 
the  sea  peril  to  the  hoU  and  maohinery  of  hia  ship 
by  the  underwriter  thereof,  that,  iuasmnoh  as  by 
the  sea  peril  the  cargo  be  amo  ]  ittrid  and  in 
such  a  state  that  the  i  jusiguet)  at  tKe  port  of 
dis<-barge  was  not  bound  to  aeeept  i%  l  the  ship- 
oarner  haa  thereby  lost  hia  freight,  he  <-au  re<H)Vfr 
the  expenses  of  diaoharging  this  putrid  cargo  from 
the  uuderwritprs  of  hull  and  machinery,  and  it  is  said 
that  tins  is  80  because  the  discharge  of  the  ]>ut»id 
Cirgo  was  made,  not  in  order  t>  ihlivr-r  it  to  tiif 
consignee,  but  to  enable  the  repairs  to  be  done  to  the 
iiquxed  hull  and  machinery,  and  that  this  ezpenae 
consequently  forms  ])art  of  the  deterioration  occa- 
aiooed  to  the  hull  ajid  mduhiiur/.  by  the  sea  peril. 


The  validity  of  this  argument  I  have  been  nnaUe  to 
appreciate,  and  in  my  judgment  it  is  wholly  unfimtKif  i 
Whether  the  cargo  be  sound,  or  partially  damaged,  (n 
putrid,  it  has  to  be  disohaned  at  the  ptvt  of  d«tiss« 
tionby  tfaeihipowncr.ifitistobe^  out  of  theAi(» 
at  all.     With  i!n«  tVic   unrler»'nt<>r   of   hull  ani 
machinery  lias  nothing  to  do.    Whethi^r  the  cargo  t 
such  that  the  consignee  was  bound  to  n'c^ave  it  or 
not  is,  in  my  opiuion.  as  n^gards  the  liability  of  sa 
underwriter  upon  hull  and  machinery,  wholly  ia- 
material.     What  has  he  to  do  with  it?    I  ant  n^^t 
dealing  with  a  case  of  jettison  ;  that  has  notUins;  to 
do  .vith  tljiJ  case.    If  loan  is  ocMsionei  by  d.-'^yio 
the  discharge  of  cargo,  whether  sound,  uuaouod,  or 
putrid,  at  the  port  of  daatiaation,  this  is  not  dami^e 
to  kali  and  machinery,  and  the  loaa  moat  be  eoMRd, 
if  oovevad  at  all,  by  oneof  (boae  polieiaawhidheofv 
lo»8f»s  which  are  not  undnrtakeu  by  underwriters  upon 
a  policy  upon  hull  and  machinery,  or  possibly  bj  « 
policy  upon  freight.     A  delay  occastonel  hv  ii-- 
obargiog  eargo  ia  mit,  a«  before  stated,  n  d^rivattoo 
of  the  use  of  the  hull  and  machinery  to  the  owner  by 
reaaon  of  an  icj  iry  t  >  the  s*ubjVct-matti  p  insorel,  anii 
forms   no   pait   of    the  deterior<*tion  to  hull  M-l 
machinery  for  which  an  uuderivriter  upon  huU  ^c: 
machinery  ii  alone  liable,  and  a  /ortiori  the  m*ri 
extra  expense  of  get^igoottheoargo  is  no  part  of  Ui 
liabdity,    Tak><  a  ca^o  where  the  hall  and  mnahi— y 
is  not  damHgod  by  a  sea  peril  hot  the  Cirgo  is.  What 
liabdity  in  ttiese  cirouui'^tAnoes  is  the  underwriter  iifon 
hull  and  machinery  under?   What  haa  be  lu  du as  ti>^ 
port  of  destination  with  the  cargo  or  the  di«charg«  oi 
it,  or  who  tahea  it,  or  where  it  ia  taken  to,  or  the  oa* 
it  tahea  to  diadierge  it,  or  what  the  diidlarfe  sash 
the  shipowner,  or  wberher  it  be  the  shipowner's  .  vj?' 
or  someone  else's,  or  whether  it  b«  sound  or  puirid  ' 
Surely  nothing.     An   under>vrit*'r  upim   hull  an-i 
tuaohinery  has  nothing  to  do  with  the  cargo  oa  boari, 
«iveB  if  tb«t  cargo  belong*  to  the  shipowner  himMli: 
Bee  ArnouM  on  Insurance  (2nd  ed.),  p.  267.  So,  agsa. 
take  the  case  where  both  the  hull  and  machinery  uA 
the  cargo  ar  e  damaged  l>y  a  jienl  uf  the  8<^».  Wla: 
liability  in  these  cir<  um^taoces  is  the  underwriter  opos 
hull  and  machinery  und<-r  after  he  haa  made  good  to 
the  shipowner  the  whole  deterioration  to  the  hull  and 
maohiuery  of  hia  ship  by  reaaon  of  the  aan  peril  ^ 
What  has  he  to  do  with  the  cargo  or  its  di»chaf<  ' 
Now  take  the  present  caae,  where  the  hull 
machinery    is    deteriorated  by  a  sea  peril,  aod 
where  the  oano  ia  so  deteriorated  by  •  sea  peril  as  U} 
become  putridand  in  suoh  a  atato  as  to  justify  tfe« 
consigneR  in  refusing  to  receive  it.    How  does  tau 
fitY.'ct   tlirt   underwriter  upon  hull  and  machinery, 
tliough  it  was  strenuounly  argued  that  it  <iid  ;  Tbc 
underwriter  upon  bull  and  machinery  carea  nothin?. 
and  legitimately  cares  nothing,  aa  to  what  become* 
of  the  cargo,  whether  sound,  damaged,  or  wrtrid.  Ah 
this  is  wholly  immaterial  to  him.    All  he  haa  to  d» 
under  his  oiitraet  is  to  make  gix>d  to  the  a»«-ir*i 
shipowner  the  deterioration  occasioned  to  ia*)  koll 
ana  machinery  of  Ua  ship  by  a  sea  peril  and  nothiag 
moreii  It  waa  anggMted  in  argument,  though  no  aa- 
thoritiea  were  dted  to  anpportthe  suggestions,  n  >r,  as 
far  as  I  know,  do  any  r-x^st— '!)  that  the  c<:«tof  reii».>» 
ing  iiaud  ttr  gravel  or  mud  washed  into  a  ship  by  a 
penl  did  or  might  fall  upon  underwriters  of  bull  vai 
machinery ;  (2)  that  the  coat  of  removing  ballatt  ti^ 
or  might  Uii  upon  the  underwriter  ttpoo  hull  a&i 
machinery.    I  give  no  opinions  as  to  either  of  tbsst 
suggestions,  but  I  will  say  that  I  am  by  no  meaai 
convinced  that  they  are  eorrect,  and  when  they  lCOO* 
up  lor  decidon  I  will  endeavour  to  decide  them  ;  it  a 
sufficient  to  oay  that  neither  of  these  suggested  cassi 
is  the  present  case,  which  relates  solely  to  the  eoit<tf 
removal  of  a  putrid  cargo  at  the  port  of  dsirtinatifli 
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CocAZ  or  AtrtAh. 


It  WHS  il't  n  ^^aid  that  the  cost  of  remoTiag  cargo  at  a 
jiorl  of  r.  fugf  in  order  to  repair  damage  to  bull  and 
itJii  liiiiCTV  fi  ll  ii{)i:in  tlie  uinliTwritf r  of  hull  and 
nia<L'biiiery.  This  may  b«>  m,  but  1  <Iq  say  that  such  a 
caa«  at  a  port  of  lefuge  is  certainly  not  a  case  of 
remoTinf  cargo  at  a  port  of  dottiuattoo,  and  difTotent 
oomddcratioiu  obvkroaly  arise  tbereni.  It  wai  ftirther 
ai^ed  that  the  shipowner  m!gfat  at  any  rata  recover 
the  extra  if  not  the  whole  of  the  cost  of  removal  ooos- 
sicjiufl  by  tbi.'  car^o  LtinK  i-iitriil  from  the  underwriter 
of  hull  uiid  iiiiii  hiiiory.  Why  ^o  r  What  I  have  already 
said  in  my  upiniuti  covors  this  point.  To  aicfatuato 
this,  I  will  take  fur  instance  the  case  of  a  cnrgo  of 
cetueut  in  bags  solidified  by  a  sea  peril  so  as  to  become 
•tooa  and  thus  to  ooet  more  to  diaoliarge  tban  other- 
wiM  would  batheoaw.  If  bgrfhe  MUdiSoatton  the 
cement  got  affixed  to  the  hull  or  machinery,  so  that 
either  the  huU  or  machinery  became  damaged,  I  can 
underpi iit;d  thr-  ursuni'  iif  that  for  this  damage  the 
UDderwrit«-r  upon  Lull  nud  umcliiiuTy  might  have  to 
pay,  but  for  the  mere  extra  cent  of  removal  of  the 
cargo  fit  tbf»  pnrt  of  dostinatioD,  with  which  removal 
the  uiKli  rwritfr  upon  hull  and  machinery  has  nothing 
to  do,  iu  my  opinion  the  underwriter  upon  hull  and 
machinery  is  nol  lUDilei  Tldi  cost  fornw  no  fwrt  of 
any  deterioration  to  the  subject-matter  of  the  insur- 
ance—viz., the  hull  and  machineiT,  any  more  than 
dauiagcs  an  assured  u;>i>ii  hull  and  mivJiitu^ry  may 
have  to  pay  thr  ownPr  of  si  ship  with  whcso  ship  the 
ship  of  th(!  iiHSuri'd  has  <:«>iiir  iulo  col!i*i(>n.  I  am 
of  opiiiioa  that  the  judgment  uf  Bifham,  J.,  is 
eoneBt,  and  that  thia  i^rpew  mnetbedSmtoed  with 


Cbittt,  L.J.,  read  the  following  judgment:  I  am 
cf  the  Mme  opinion.  In  the  decision  of  this  case  the 
»ubjett-iii;itti-r  of  tilt'  iiisiiniiK''  uuyht  to  1>"  ki'pt 
stradily  iu  Vi«;w.  Tho  thing  iottiired  was  th»i  ship  and 
the  machinery.  F>jr  all  damage  itustained  by  tho  hull 
and  the  machine^  the  underwriters  have  made  full 
flonkpensation  tO  UI8  plaiotiflB.  They  have  thus  in- 
d«Dmifted  the  aMoiM  agaibut  ail  hm  and  damage 
oooanoned  to  the  thioff  aanired  by  tbe  perila  of 
the  Iliit  tho  ftppcTliiiits  TD'sist  that  the  measure 

of  the  ii.df  ii.nity  tn  whicli  they  ivrn  entitled  under  the 
p^ihry  is  ii(  t  thereby  sati^fii-J.  They  cLiiiii  to  bo 
rtfcuuped  tbe  expense  they  have  incurred  in  getting 
rid  of  that  which  was  cargo,  but  had  become  a  putrid 
maM  by  the  action  of  tite  aea-water  i^ii  tJiu  cotton 
ee<d. 

I  think  that  tbe  true  qneetion  is.  How  much  has 
ih«  thing  insnred  been  deteriorated  by  tbe  peril 

ir;»ur>  d  npaiust  ?  Counsel  for  the  appt  nutilK,  in 
hit  t-xc«nfiit  argument,  suggested  the  r;i-e  of  ii 
•hip  daniMgfd  by  ecu  perds  puttinf^  into  :i  jmrt 
of  tefuge  fur  repairs,  and  be  argu<Hl  tbtit  iu  such 
a  case,  if  tho  cargo  had  to  be  removed  in  order 
to  g^t  at  the  damage<l  part«  uf  the  ship  and  to 
execute  the  nectscary  repaim,  the  undflnraitem 
would  be  chMgeable  with  the  reaeonable  fspevBe 
of  sneb  rnnovaL  Bnt  tbls  hypothetical  case  is 
dearly  distinguishablr-  from  the  preseat,  and  for 
thia  r»«.Hon.  Tha  ship  liud  arrived  at  her  port  of 
destinatiuu  on  the  voyiige  she  was  then  ]>rosecutiiig. 
Thia  J"  im^kortaiit  elcm^'nt  in  eonf<i<;iTiiif:;  the 
plaintiffs'  claim.    Had  the  cargo  arrived  undiiiimged, 

tbe  muderwriters  on  tbe  ship  would  havo  been  clear 
of  all  liability  in  respeot  of  iu  discharge  from  tbe 
sbip.  Tbe  oargo  would  bave  been  taken  out  of  the 
sfatp,  and  tbe  ship  left  free  and  open  for  repairing  the 
hull  and  mnchiuery.  V^hy,  then,  should  the  liability 
of  the  underwriters  be  increased  by  the  ciroum- 
staijce  th»t  tlie  cargo,  which  is  eiitiieiy  outi-iile 
their  yMcj,  has  ceased  to  be  cargo  in  specie 
It  iHiildi^  mamP    Ibey  ««  not 


concerned  with  tho  cargo  or  ivitb  the  staff 
into  which  it  has  been  transformed  by  tho  action 
of  the  8eji-W!il(r.  In  bo  fur  us  the  ship  itself  and  tho 
machinery  haro  betsu  deteriorated  by  the  action  of 
the  rotten  cotton  seed,  the  deterioration  has  been 
made  good  by  tbe  underwriters.  Among  the  many 
hypothetioal  eawa  suggMled  dwing  the  argument 
was  that  of  a  cargo  of  oement  powder  in  bags  be- 
coming consolidated  into  a  hard  mass  by  tiie  aetinn 
of  sea-water  passing  throiifi;h  a  holo  in  tho  ship's 
bottom.  It  may  well  Ik-  thut  iu  such  a  case  as  that 
the  underwriters  would  he  liable  for  the  t^xpense 
of  clearing  the  inside  of  the  i>htp  from  the  cement 
adiieting  to  it,  for  that  could  be  reasonably  ro- 
gaided  aa  a  damage  to  tbe  strooture  of  the  ship. 
Sot  as  Rgaidfl  tbe  Mcpeose  of  dearing  away  tbe 
rest  of  the  cement  at  tbe  port  of  destination,  that 
would  mc  rely  present  the  question  on  the  appeal  in 
another  form.  The  po«tion  tjiken  up  by  counsel  for 
the  resiyoudont"!  Rwms  to  me  t<>  be  soaud.  They  naid 
thiit  the  biisii  of  the  appellants'  claim  whfin  exandned 
was  the  exptn^e  sustained  by  tbe  assured,  not  as 
owners  of  tho  strucAwe  of  the  ship,  but  as  carriers. 

The  ease  baa  bean  so  fully  dealt  with  by  Bigham. 
J.,  and  A.  It.  Smith,  L.  J.,  uid  in  the  judgment  of 
'Collins,  I.  J.,  which  I  have  had  an  opportunity  of 
reading,  that  I  think  it  unnecessary  to  pursue  the 
matter  further,  ^ly  com  huion  is  tbut  the  appel- 
lauts'  claim,  when  properly  understood,  does  not  fall 
within  the  mwnnbLe  liaulB  of  fh*  p(»l'<7  on  whiab 

they  .su**. 

CoLLLNS,  ItJ;  read  tbe  following  judgment:  I 
am  of  tbe  same  opinion.    It  it  not  necHisary  to 

rostnte  the  facta.  Tho  solo  point  left  for  decision  ia 
whether  t)ii>  iiAsured  ouhull  and  machinery  can  throw 
upon  the  under  writers  tho  expense  of  diacbarging  ut 
the  port  of  destination  a  cargo  which,  having  bticome 
putrid  by  the  action  of  the  perils  of  the  soas,  has  lost 
its  identity,  and  in  respect  of  which  therefore  no 
freight  is  payable  by  the  ooofigoM.  Tbe  men  atnte* 
mant  of  tbe  point  would  asemtooartyila  ownanmraiB. 
It  is  trae  that  tbe  ship  was  if  adf  damaged,  and  Ubawiae 
the  nnchinery,  by  the  peril  which  destroyed  the 
cargo,  but  mU  this  dfkni*ge  has  been  fully  satisfied  by 
ihe  tniderwrit- rs.  and  the  right  of  the  plaintitTs  may, 
I  thiiik,  bo  teettjd  by  considering  whit  their  position 
wiiuM  have  been  if  the  sea-wutcr  did  got  a.cass 
to  and  spoilt  tho  cargo  without  physical  dauiage  to 
the  hull.    Uuw  can  the  pMMnoe  of  a  putrid  cargo  in 

the  ship  be  said  to  be  a  daman  to  the  boll  f  The 
fabric  of  the  ship  is  not  injured  by  it.    So  far  as  it 

iifre<:fs  the  !-hip  at  hi!,  it  i-H  by  interfering  with  its 
use  utdil  it  ii  n'uioved.  Hut  this  ia  not  <l.'iinHge  to 
liull,  whieh  ia  the  interest  insured,  but  da-uag'  to  the 
shipowner  iu  his  business  as  carrier.  And  though  iu 
the  opinion  of  some  writers  it  would  be  mora 
soientiflo  to  regard  a  ship  merely  as  a  freigbt-esming 
Inatromcnt,  and  not  as  a  fabric  having  a  Taine  of  its 
own.  and  therefore  to  tnat  interfexenoa  with  its 
freight -earning  capacity  as  a  damage  to  ship  instead 
(if  looking  oidy  to  the  phytical  injury  to  th«  fabric 
(see  Lowndes  on  Insurance,  par.  1H9,  IH  and  los) ;  yet 
liiin  view  has  ekaily  nut  been  adopted  in  our 
law.  Damagn  by  deluy  if  clearly  not  damage 
to  ship:  /''III,  1  nr.  IJiJ,  euii.-j'  fh  I'aux  V. 
Halaaiiitr,  1  A.  &  E.  i'M,  and  iViliou  v.  Hank  o/  Vie' 
tonVr,  15  W.  B.  683,  L.  B.  2  Q.  B.  203.  Ttiat  is 
the  ground  on  which  Fktcher  v.  FooU,  1  Parli  Ins. 
{8th  ed.),  115;  EdfnY.  Poole,  Ibid,  117,  2  Marshall 
Ins.  (3rd  ed  I'M);  and  Roltrrtttm  v.  /.'f  rr,  1 
T.  R.  127,  were  decided.  "Here."  tays  Hullfr, 
j  .J,,  in  the    iatter  cab",   "  the   ship    it'ielf    was  f.aiv, 

i  imd  the  court  only  looks  to  the  thing  itself  which  is 
\ Um  aobjwt  of  inrannM;  and  ttw  wagw  and  pro* 
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vuiona  "  (daring  the  period  of  detention  for  repair  of 
damage  caused  by  sea  perils)  "  are  no  part  of  the 
tbiag  innind."  Oouiwel  for  th«  •ppdlanta  oou- 
Ubou  tt*t  the  prindplA  of  thoce  omm  only  applied 
yAn  ud  lieoaiise  theae  charges  are  to  be  home  by 
the  owner  In  retom  for  his  freigbt,  and  therefore 
cannot  defeat  the  right  of  the  jAaiutifFs  in  tbi«  case, 
as  uo  height  is  payable,  mid  he  cited  p^asages  in 
Amould  whi(  h  neem  to  put  those  cases  on  that 
ground  :  see  Amould  an  Marine  Insurance  (5th  ed.). 
pp.  155,  768,  842.  But  this  argument  is  open  to 
more  than  one  ansmr.  In  the  fint  place  the 
right  or  loif  of  right  to  ttedf  freight  cannot  alter 
the  nibjeot  of  insurance,  which  is  not  freight,  but 
•hip  and  machinery  only.  Secondly,  the  passages  in 
Aruould  n«t  only  on  the  authority  of  the  ftbovt-  cases, 
or  of  those  \v)in  li  ilwide  that  ordinai'y  uxpensos 
payable  by  the  owner  under  the  contract  of  affreight- 
ment at  a  port  of  refuge  are  not  general  average 
expenses,  and  none  of  these  involve  the  proposition 
thttt  Muii  expenaei,  whether  to  be  borne  by  the  ship- 
owiMf  or  not,  woiud  be  xeootereble  on  a  policy  on 
ship.  And,  lastly,  the  passages  when  examined, 
based  as  they  are  on  the  class  of  authoritiei  I  have 
uit-ntioutcl,  arc,  such  of  them  as  deal  with  th.'  cliiiiii 
ot  owiu'i-  Hgiiinst  uuderwriUjr  on  ship,  ouly  expiaua- 
tory  of  the  fdct  th.it  tin;  interest  affected  by  such 
lo8S4^  is  not  the  ship  itxelf,  but  something 
else— viz.,  the  adventure  covered  by  the  mntnot 
of  eaHMghtment.  The  otbate  dmd  witb  STaEegie 
•xpenaee,  «nd  to  fbeee  audi  ooii«id«ratMni  ten 
more  directly  ap^jlioable.  Imt  hivc  no  relation  to 
the  point  now  in  disLwss-.on.  I  h«\>-  i  ^  inti  l  out  that 
the  subjttt- matter  iiisiirdl  c.-iuii^jt  vary  with  or 
depeud  upuu  the  right  to  receive  freight.  If  the 
expense — more  or  less — of  di^;h>trging  the  cargo  is 
outside  the  contract  of  insurance'  on  tiuU  when  the 
owner  retaiu8  the  right  to  receive  freight,  it  is  equally 
ontaida  it  when  ha  hae  loat  «tiob  iwlit.  The  qgbt  or 
lose  of  the  rigfat  is  eadh  a  poaable  ioddent  ot  tiie 
contract  of  affreifjlitment,  which  is  a  subject-matter 
quite  outside  the  shiji  its.-lf,  uni  is  not  covered  by  a 
polity  thereon,  thjuf;li  llie  sSiip  may  be  ;t  fii'^tor 
111  perforimug  it.  The  iuahiiity  to  re<.',ver  for  loss 
incident  to  delay  under  a  policy  on  ship  is,  I 
think,  propn-ly  put  on  the  ground  taken  in  the 
oases  I  bata  referred  to,  but  it  may  also  bs  rested  on 
thejuomd  on  wbiob  it  was  placed  by  Lard.  Deoinaa 
in  £k  Vvm  ▼.  Stttvetder^viz.,  that  the  sea  peril  cannot 
be  regarded  as  the  jjroximato  cause  of  such  a  1o*b. 
"These  losses,  '  >iuyH  Mr.  Ljwndes,  "  result  not  from 
the  damage  but  from  the  delay  incident  to  the 
damage."  Here  (on  the  hypothesis  by  which  I  am 
testing  the  plaiutifTs  case — vis.,  tbat  of  uo  physical 
damage  to  hull)  the  real  sea  damaga  waa  to  the  oa»o, 
the  incidental  consequence  is  that  the  ship  oaonotbe 
mod  again  till  the  danuwed  oargo  is  romoved,  and  the 
Ion  is  therefore,  on  the  same  rea«utuu^,  not  due 
to  a  Neit  jn-ril  as  the  caum  j/rojtina.  I  agree 
therefore  ^vith  Bigham,  J.,  tliat  the  claiui  hero 
is  analogous  to  the  claim  for  expenses  during 
detention,  which  were  hold  in  the  caaes  cited  to  be 
irrecoverable  under  a  policy  ou  ship.  Ooonsel  for  the 
appellaats  could  dto  uo  authority  in  support  <rf  tbair 
propoeition  that  the  preeonee  of  a  putria  nuMW  in  the 
null  was  in  it«clf  a  damage  thereto,  but  tbr>y  stjited 
that  the  presence  of  sand  or  mud  wtmhed  in  ity  a  sea 
1  t  ril  was  in  jiraeticu  ti-eattd  us  such  by  the  under- 
wiiters,  and  tlie  cost  of  removing  it  ptiid  for  under  a 
I>olicy  on  shij).  Of  cours«  such  tm  expense  might 
well  be,  and  no  doubt  often  is,  properly  reooveraf>le 
tmdertlia  sue  and  labour  cLuue,  with  which  we  are 
noteodoamed  in  this  caia,  aa  the  afaip  waa  in  perfect 
aafatj  whan  dMaspanaein  qmation waa inouiiM;  and 
ft  la  oftett  the  fact  alao  tbat  Ola  praotiM  of  imdarwritara 


is  not  in  conformity  with  the  strict  legal  ngbta  under 
the  aontract  with  which  alone  we  ate  here  oonoemed.  If 
this  practice  dioald  be  drawn  in  question  hereafter,  it 
may  become  aeOMnty  to  pronounee  upon  it,  bat  I 
som  oartaioly  not  pnpaced  to  bold  on  the  atfaogtbot 
it  that  the  x^Meooe  m  the  baO  of  a  cargo  tnmea  into 
manure  by  »<^.-i  damage  is  of  itself  a  damage  thereto, 
lleing  of  ojiinion  that  the  pre«en<  e  of  the  rotten  cargo 
was  not  in  itself  a  daui  .K'  ^  -14',  1'  i--  not  necee- 
•ary  to  decide  whether,  being  a  damage  to  ship,  it  was 
to  be  referred  to  a  peril  of  the  sea  as  causa  proriina. 
If  the  oaae  ia  to  be  tried  by  this  standard  it 
nigbt  wall  be  diatingtiishable  from  tbe  illustra- 
tion of  sand  washed  in  by  the  direct  action  of  tbe 
sea,  and  it  does  not  aeem  to  me  that  the  case  is  con- 
cluded by  Montoua  r.  L<'nd'>ii  Aisuranrc  (\tinj>"riy, 
6  Exch.  -i.yl.  The  ground  of  that  decision  was 
that  the  tobacco  and  the  hide?<  were  Ui  be  treated 
as  one  entire  cargo,  injury  to  a  part  of  which  had 
spread  to  the  whole.  Thus  the  car^o  aA  a  whole  was 
injured  hf  tba  cUroot  action  of  a  nonl  of  the  aea.  It 
is  obfjona  tbat  tbia  faaanning  doei  not  noewirily 
cover  the  caaeof  damage  to  him  aririag  out  of  daouiga 
to  cargo  by  the  action  of  the  sea. 

I  conclude,  therefore,  that  the  prcsenco  of  the 
rotten  cotton  seed  in  the  hull  being  otherwise  un- 
injured was  not  of  itself  a  damage  to  hull.  But  it  is 
hHid  the  hull  was  in  fact  injured,  mad  the  repairs 
cuuld  not  be  effected  without  removing  the  oargo, 
and  tbe  eoat  of  ita  camoral  moat  thamora  be  part 
of  tb»  aipanBa  of  tba  tapain.  Bnt  all  pbyaleal 
damage  to  hull  and  machinery  has  ham  actually 
paid  for.  The  cost  of  repairs  is  tiot  ne<:ea- 
8*rily  the  measure  of  such  damage  {>!'iC'irt  v. 
.SUde,  and  Pitman  v.  Univtrtal  Marutt  InsHrame  Co.), 
and  I  do  not  think  the  cost  of  removing  the  cargo 
for  the  puipoea  of  effecting  them  oan,  on  the  finding* 
in  this  caaa^ba  treated  as  somethiug  payable  over  and 
above  tbawM  paid  tor  the  phy«uj!jl  damage  to  bnU 
and  machinary.  Bat  tiiera  ia  a  broader  groond  on 
which  it  follows,  frivr;  what  I  have  alreiidy  said,  that 
the  assured  on  hull  camiot  throw  upon  the  under- 
writ-er  thi>  <:o!it  of  removing  the  cargo  at  the  ]>art  of 
d^tiiiatiou.  The  cargo  was  put  on  board  under  the 
contract  of  affreightmout.  AU  the  contingencies 
which  might  happen  to  the  cargo  were  incidenta  of 
that  oontract  If  the  cargo  had  arrived  in  specie,  frei^it 
ooold  baf«  bean  olaamed  for  it,  and  tba  ab^waer 
woold  bava  bad  to  bear  the  ezpenae  of  deibTniag  it 
over  the  shij/s  rail.  The  cargo  not  having  arrived  in 
specie,  freight  cannot  beclaitned  for  it,  and  whatever  the 
relative  rights  of  the  shipowner  and  the  freighter  or 
consignee  may  be  in  such  case  as  to  the  delivery  ol 
the  cargo,  they  are  just  as  much  inoidaata  of  tbe 
contraot  of  afiireig^taient  as  is  tbe  rigbt  to  taoeiva 
freight  when  tba  gooda  aniTe  ready  to  ba  delivered  in 
specie.  The  inaorer  on  ahip  has  nothing  to  do  witb 
these  matters.  They  eonoem  the  profit  or  loaa  on  tbe 
venture  covered  by  the  contract  of  affireigbtment, 
which  is  (juttr  oxitside  the  risk  on  hull  and  machinery. 
I  am  of  opinion  that  the  judgment  of  Bigham,  J.. 

w«i,ii  perfectly  right,  md  the  ap^al  moat  be  diuiniaaodi 
Aj>j>ral  distrntted, 

SoUoitocafortlMplaiaitifi,  IT.  J.  Cnat^ASouM 
Solicitors  for  tba  defBdaat,  Waltau,  Jahtuitm, 

Bubb,  (I-  Wkattuii. 
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From  Chan.  Dir.  ) 

(Lindley.  ISI.R..  and  Rigby  and  Eab.  1. 

Yaugban  WiUiams,  L.JJ.)  ) 

In  r»  X. 

X.  r.  Y.  (a.) 

Ii\fant — Ouardianthip—Mothtr  sole  atirviving  ynardian 
—Re-marriage  ofviother — Appointment  of  additional 
fmrdian  —  Diterttion  of  amH—OuardioMhip  of 
Infantt  Act,  1886  (49  ^  50  Viet.  c.  27),  >.  2. 

By  his  wilt  X.  appointed  hi$  wife  {during  her  widow- 
iaod)  tt»d  Am  own  fiMtr  jnm<dian»  ^f  hi$  infant  ton 
darMy  kit  «u*tior%,  ami  dHvdted  fAof,  on  the  death  of 

eUktrof  thrm,  the  surfifor  ^hunhi  he  tote  ijnurdiun.  X. 
mid  hit  wife  were  both  I'rottsUxnti.  X.  ditd  in  18H(i, 
tmi  hit  father  in  1890.  In  1896  the  widow  married 
lyBtn,  Aer  teeond  hvakamd  being  a  JSoman  Oatholic, 
wkUtt  like  remained  a  Awfaiiatii,  oimI  the  infimt  ton  was 
heing  brought  up  as  a  Protrstnnt.  In  1897  tht  infant's 
paternal  t/rundmothrr,  as  his  lurt  friend,  took  out  a 
tummom  nsknii/  tfinl  tui  nnrlt  if  the  infant  {the  husband 
of  a  lister  of  X.)  might  be  appointed  to  tict  jointly  with 
the  mother  as  guardian  of  Ma  v^^ant. 

Hdd  {diimitnng  the  lummmt),  that  the  mother  of 
an  infant  had  entirely  new  righii  conferred  i«;K<n  her 
undtr  th'.  (tuardianthip  vf  Infants  Ad,  ISSi):  fhr 
became  statutory  guardian  under  the  Ati,  whether  she 
mm  appointed  tofcuwcatory  ffmrdiaH  her  hnOand  or 
ad. 

The  etnart  hat  power,  in  lb  diterttion,  to  remove  a 

guardian  or  to  apitoint  another  guardian  to  n<t  juinthi 
iriih  the  statutory  guardian;  but  the  court  will  uU 
interfere  except  on  good  grommit  lAown  fo  he  dearly /or 

the  benefit  tf  the  infant. 

Defendant's  appeal  from  Kekewich,  J. 

By  lu>  will  -lated  the  10th  of  March,  ]8Sfi,  X. 
appointed  the  defendant  (hia  wife)  during  her  widow- 
kood  and  his  father  (aince  deceaaed^  to  be  the 
gnarfliana  of  hia  laiank  aon,  and  gava  diraotiona  aa  to 
the  edncatioa  of  Ut  aon. 

The  testator  bequeathed  to  his  trustees  his  share 
and  interest  in  a  legacy  of  £50,000,  and  in  a  residue, 
and  directed  them  to  pay  to  hia  wife  during  widow- 
hood a  ania  of  JCd.000  per  ammm,  and  lulneot  to  the 
aamiitf  he  left  tiie  legaoj  and  ahare  of  lenone  to  his 
infant  son  absolutely  on  attaining  the  age  of  twenty- 
five  years.  The  surplus  income  to  arise  from  the  said 
■am  of  £60,000  and  share  of  residue  over  and  above 
the  annimity  was  to  be  accumulated  until  his  son 
■ttaiiMliI  the  age  of  twenty-five  yean,  or  for  such 
leaMT  period  aa  the  law  would  allow,  after  the 
testators  decease.  The  reaidoe  of  hia  property  he 
left  to  his  sun  absolutely  on  attaiaiiig  tuenlji-one, 
with  full  powers  of  maintenance. 

Ihe  tMtitor  died  on  the  9th  of  April,  1886,  tad  his 
vfllvnagMfidoa  the  14th  of  AmtU,  1887. 

On  the  Snd  of  Tone,  1896,  tbn  widow  mamed 
again,  her  seconrl  husband  being  a  Boman  CathoHc. 
The  mother  continued  a  Protestant,  and  the  infant 
son  was  being  brought  up  as  a  Proteatant. 

On  the  9th  of  ^^^^^J^^SO?,  the  gnmdmother  of 
the  infant  aa  Ua  next  fnend  took  ont  e  aununons 

aakin^  for  the  aj)pointiucnt  of  an  uncle  of  thf  infant 
hy  marnage  lis  j;u!irdi:in  tluriiig  his  minority  to  act 
jointly  with  the  motht  i . 

The  rest  of  the  facts  sufficieutlj  appear  from  the 
judgmenta. 

&kewich,  J.,  made  the  order  ae  pnyed* 

The  defendant  appealed. 

Sir  Edward  Clarke,  Q.C.,  Warringkin,  <^.0.,  tad 
Barnard  Wrighit,  for  the  appellant. 

(a.)  Bepoctod  by  W.  8il.vllckom  GkmxUKD,  Baq., 

iiai  mler -at  -  Law, 


CouKT  OF  Appeal. 


Renthaw,  Q»C.»  and  Vaughan  JIawkintt  for  the 
reapondont. 

P.  8*  Blekm,  lor  tin  hiuleaa. 

LiKDLEY,  M.R. — I  do  not  think  that  the  order 
made  by  Kekewich,  J.,  can  stand:  it  is  made  on 
erroneous  prinoiplea.   I  think  that  I  can  see  that  he 

haa  been  guided  and  convinced  by  Mr.  Vaughan 
Hawkins'  argumeut  on  behalf  of  the  respondents  and 
by  attucbiijg  too  much  imi)Ort.auco  ti)  the  uM  practice 
(which  was  the  praotioe  within  my  knowledge)  long 
before  1888. 

The  law  aa  legaida  the  ri^hta  of  mothan  •■ 
guardians  haa  been  revolutionized  by  the  Aet  of 

issii,  ui;il  T  LMiinot  think  that  Kektiwich,  J.,  has 
fully  appreciated  the  immense  alteration  which  has 
been  made  by  that  Act  of  Parlianu  ut.  In  ttua 
case  the  father  of  the  lad  whoae  guardianship  ia  in 
question  made  a  wffl  hy  whioh  he  appointed  two 
gentlemen  trustees  ;  and  his  wife,  during  her  widow- 
hood, and  his  own  father,  guardians  of  his  infant  hou  ; 
and  he  direct^'d  that  on  the  death  of  either  of  them, 
the  survivor  ahould  become  and  be  the  aole  guardian. 
I  doubt  whether  that  doea  amount  to  an  appoint- 
ment of  his  wife,  though  she  survived,  aa  aole 
guardian  after  her  widowhood.  We  have  not  bad 
that  discussed,  but  my  impression  vipon  the  true  con- 
struction of  thia  will  ia  that  in  the  events  which  have 
happened — that  ia  to  aay,  when  she  married  again— 
there  waa  no  nerdiaaiffointadlv  the  teafeator.  Xhat 
ia  not  all.  Be  goea  on  In  hia  will  to  fltoto  what  he 
wishes  as  regards  the  future  of  his  son,  and  he 
says:  "In  reference  to  the  education  of  my  sou,  I 
should  wish  him,  at  the  age  of  nine,  not  later,  earlier 
if  poaaiUei  to  go  to  a  fintHslnB  private  achool  (Cheam, 
OK  any  otlur  tim  goardiana  may  think  fit) ;  at  twelve, 

bat  not  later  than  thirto(>n  years  old,  to  goto  Eton 
College,  to MitcbeU's  HouHe  if  possible,  and  considered 
first-class  by  guardians,  or,  if  not  then  in  existence, 
to  any  other  they  (the  guardians)  may  think  fit ;  if 
poaailue  then  to  go  to  University  (Oxford),  but  if  that 
18  found  not  to  be  practical  [He]  with  hia  fioing  into  ■ 
the  foot  guards  (Qrenadier  Ghiards,  if  it  can  be 
arranged),  is  to  be  disj^nsed  with" — that  is,  Oxfitrd 
ia  to  1^  dispenaed  with.  "  I  cousidi  r,  too,  it  is  most 
important  for  him  to  get  into  the  Brigade  of  Quarda 
at  aa  early  an  age  aa  poanble— if  he  oennot  get  a 
oomndadoa  in  fhe  QreoMtan,  I  ahonld  draoee  iMxt 
the  Coldstreanu,  and  if  he  cannot  get  a  commission  in 
them,  then  the  Scota  Guards."  Therefore  the  father 
had  a  aoheme  for  the  education  of  his  son  which  he 
indioatea  in  the  manner  which  I  have  read.  He  died 
in  1886,  «bA  everything  went  on,  eo  far  aa  I  know, 
without  any  discussion  or  unpleasantness  until  June, 
1896,  when  hia  widow  married  again  ;  she  married  a 
gentleman  who  is  a  Roman  Catliolic,  tin-  i  alter 
having  been,  and  she  nud  the  son  being,  Prote^tauts. 
Thereupon  unpleti.santnt>s8  aroae,  and  the  grand- 
mother thought  it  would  be  for  the  benefit  of  her 
grandchild  that  somebody  should  be  aaaodated  with 
tlie  mother  in  the  guardianship  of  thn  hoy;  and 
and  hence  the  litigation  and  the  procee<Uuga  whioh 
wo  hare  to  oonsider. 

Now  we  mast  look  at  the  Quardianahip  of  Infanta 
Act,  1886,  whioh  by  section  2  aaya  thia:  "On  the 
death  of  the  fatht  r  of  :in  infant,  and  in  case  the 
father  shall  have  dii:d  priur  tu  the  paijsiug  of  this  Act, 
then  from  and  after  the  passing  of  this  Act  the 
mother  if  aurviving  shall  be  the  guardian  of  auch 
infant,  either  alone  when  no  gnardian  hae  been 
i^pointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father."  That  revolutionized  the 
law  as  to  the  mother  aud  gave  her  rights  which  were 
entirely  uew.  Her  le^  poaitaon  Iwfore  aa  regards 
the  gnaidiaDdi^  of  nor  abfldnn  wm  most  wnlor- 
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tuuate  and  tnost  crurl  imd  uojuit.  The  matter  was 
brought  to  the  aitPi  tinii  of  the  Lfgblaturo,  hence 
this  statute  which  Pays  that  she  is  to  he  th«  guardian. 
In  the  events  which  have  happeued  ihe  u  aole 

fnardian,  not  hy  the  •ppotntment  her  hnBband, 
ut  under  the  rxigen.  y  of  the  statntp.  Theu  the 
section  goes  ou ;  "  Wheu  no  guardian  has  hma 
appointed  by  the  father,  or  if  the  goardian  or 
guardians  apT^ninfed  by  the  Ittther  ie  or  are  dead, 
or  refuses  or  refuse  to  act,  the  court  may,  if  it 
■hall  ^think  fit,  from  tiuio  to  litue  apjxnut  a 
goardian  or  guardians  to  ti^t  jointly  with  tht) 
mother."  T'd  ir  is  to  any,  the  UiOther  in  to  he  guar- 
dian ;  but,  to  use  the  language  ot  the  Aot,  the  court 
may  if  it  aball  think  fit  nwn  time  to  time  appoint  a 
a  guardian  or  guardiani  to  aot  jointly  with  the 
mother.  "Well,  why  shoidd  the  court  thfaJt  fit 
to  do  anything  without  some  <iuffioient  reason  ? 
Why  should  it  interfere  at  nil  ?  It  is  quite 
obvioii8  that,  although  the  surTiviog  mother  is  made 
guardian  bv  the  Act  of  Parliament,  there  is  nothing 
fii  the  Aot  (quite  apart  from  the  words  I  have  rsad) 
to  control  the  power  of  the  Cotirt  of  Chmcery,  or 
now  the  Chancery  Division,  over  ull  gimrdiaus  and 
to  remove  her  tis  well  anybody  else  who  is  guardirtu 
— tsveu  the  father — for  misconduct  which  justitieB 
such  an  interference  with  the  parcutivl  rights.  But 
why  shotUd  the  oourt  inter  fere That  is  the  strength 
of  Sir  Edward  Clarke*s  argument.  We  nave  power 
to  do  it,  but  whiit  are  the  principles  upon  which  wo 
ought  to  act  iu  thinking  fit  to  add  somebody  to  the 
mother,  whose  rights  are  conferred  upon  her  by  the 
earlier  part  of  the  seotion 't  I  say  nothing  in  this 
eaae  about  personal  muoondnot  beoanse  we  nave  not 
to  consider  any  such  thinp:.  Of  course  personal  mis- 
conduct, if  provwl,  would  be  auiple  f^romul  for  inter- 
ft  riiig.  There  uui  bo  uo  couwiviible  <;round  for  our 
iiiterieriDg  except  the  benehi  of  the  infant.  That  it 
th«  ground  upon  whteh  the  court  always  acts  in  con- 
sidering^ these  questions  of  guardianship — wh-'ther 
they  ansebetweffn  fathers  or  testamentary  guardiauii 
or  Mil ybudy  elhc.  What  is  the  benefit  of  the  infant  ? 
We  have  to  look  at  that  and  look  at  that  alone. 
Now,  here  it  it  that  I  think  the  learned  judge  went 
wrong.  He  was  gmded»  I  cannot  help  thinking,  by 
the  old  practice  which  is  satnmed  up  in  the  passage 
in  Sim])-oii  on  Infants  which  Mr.  Yaughan  Tlawkins 
rend,  and  it  id  repeated  in  another  shape  at  p.  12U, 
from  which  I  will  road  it.  After  saying  that  in  the 
cttsra  of  the  death  of  the  father  and  there  being  no 
twatamentary  guardian  the  mother  was  goardian 
by  narture  and  had  the  rifirht  to  the  euro  and 
cnstcdy  of  her  childn'ii,  lie  ssuya  (this  wao  tliu  old 
pmctice) :  "  !She  will  not  necessarily  be  superscdt'd  if 
she  marry  again,  but  the  practice  now  is,  if  the 
mother  marry  again,  to  have  a  reference  to  appoint  a 
new  gnarcUau."  That  is  to  say.  that  if  under  mi  h 
droumstaaces  the  mother  married  again  an  inquiry 
was  directed,  if  necessary,  to  see  whitlur  it  whs 
de»irable  that  she  shoidd  continue,  lint  are  wu  to 
introduce  the  old  practice  and  pass  it  on  to  the  new 
statutoiy  enaotmeut  ?  I  eay  no,  not  at  all.  I  do  not 
say  that  her  marriage  again  goes  for  nothing.  It 
may  go  for  n  good  deal.  If  slio  Imd  married  s(;ni.> 
gentleman  wh  j  might  intrrl-  le  with  thu  buy  nud 
render  it  desirable  that  the  Ivty  should  be  removed 
from  her  intiuenoe,  or  anything  of  that  kind,  it  might 
go  for  a  ^uod  deal ;  but  all  you  vaxi  say  is  that  she 
has  married  again,  and  that  her  husband  is  of  a 
diilb«nt  religion.  When  the  boy  is  left  alone  and 
brought  up  jtrojierly  why  should  the  court  interfere!' 
I  iLiuk  that  grounds  must  he  eihowii  that,  hrtving 
regard  to  the  real  benefit  of  the  infant,  the  court 
ought  to  interfeito;  and  if  nosudigroand  is  shewn 
it  would  be  flio  dni^  of  flw  oooct  aot  to  interfeto. 


ThoBo  nre  the  principles  which  ^>pear  tO  iMtels 
sound  and  upon  which  we  ought  to  act. 

Now,  if  we  look,  as  wo  ought,  at  the  benefit  of  the 
infantt  I  take  the  afidavit  oi  the  trustee  as  dioaisg 
eono1nsiy<-1y  liiat  there  is  absolutely  no  ground  ior 
inferferintx  at  all.  I  am  very  much  strucit  with  tb« 
third  paragraph  of  that  affidavit  which  skowa  that 
after  the  mother  had  married — namely,  on  the  10th  of 
May,  1897,  an  order  was  made  by  Kekewich,  J., 
grtiuting  the  tmstees  liberty  to  pay  a  oertaio  sum  f« 
the  maintenance  and  education  of  this  child.  Tli»t 
was  done  six  mouths  after  she  marrievL  There  is 
not  a  witrd  there  said  about  her,  or  any  inijtropr.i .  y 
or  any  desirability  for  removing  her.  What  baa 
happened  since  ?  Xothing  that  I  know  of.  W« 
are  sufiiciently  men  of  the  world  to  see  whsk  » 
the  unfortunate  <arcumstance  which  has  giseo  iw 
to  this  litigrttitin.  1  tlo  not  propoen  to  say  a  word 
which  will  give  the  slightest  offence  to  anybody. 
Then  is  no  imputation  against  the  mother,  absuluttdy 
none  against  the  gentleman  Kalcewioh,  J.,  bss  s^ 
pointed,  and  absolutely  none  agafaist  the  omer 
gentleman  whom  the  mother  would  prefer  to  N 
associated  with  her,  if  anybody  must  b?  assixlit^l 
with  her.  But  I  jirocoed  upon  the  ground  that  tii.-r'. 
are  no  sufKcient  reasons  to  justify  the  court  in  thinluBg 
fit  to  appoint  anybody  to  mterfere  with  the  motbar. 
There  is  a  period  of  five  years  before  this  boycsa 
pOHfdbly  go  into  the  army,  and  in  the  face  of  the 
atiid'ivit  to  which  I  have  referred,  and  espetinlly  the 
tifth  paragraph,  which  Sir  Edward  Clarke  read  and  to 
whicih  I  listened,  there  is  no  reason  whatever  to 
suppoao  that  it  will  he  in  the  sUghtett  dogree  for  tb« 
braefit  of  tide  fnfont  that  he  dtotddbe  fntarfiandwittt 
at  all,  or  that  be  should  be  associated  with  anyb'^y 
except  his  mother  as  his  legal  goardian.  She  wiL 
have  the  benefit  of  the  advice,  I  hope,  of  the  boy'i 
father's  friends,  and  certainly  from  the  trustees.  I 
see  no  reason  at  all  for  interfering,  and  I  think  that 
on  princifile  Kekewich,  J.,  ha>(  mudo  a  nii>tjvke,  snd 
has  not  given  full  effect  to  the  great  alt  ration  msde 
by  the  Act  of  18S6. 

I  think,  therefore,  the  appeal  must  be  allowed,  sad 
that  the  summons  asking  for  the  agpointsasnt  of  a 
guardian  must  be  dismissed. 

Ri  iMY,  L.J.— T  atn  of  the  same  opinion.  The  e^v 
is  fuudiuutiu tally  diiferent  from  all  those  case^  ttut 
preceded  the  Act  of  1886,  where  the  court  v,•:^^  deilinj^ 
with,  say,  a  lady — mother  or  not,  under  the  thw 
nnfbitdnate  state  of  the  law.  All  those  caess  mast 
I  do  not  say  absoli;t"ly  -be  put  aside,  but  at  anyislS 
trtttted  as  not  auihunties  for  anything  to  be  doW 
under  this  Act. 

Now,  as  far  as  I  can  judge  from  th*?  iitri?r«it 
sections  of  the  Act,  the  Legislature  intended  to  pi** 
the  husband  and  wife,  with  regard  to  the  goardisaala^ 
practically  in  the  same  position.  Whereas,  prevfoaaly. 
the  hu.sbaiid  had  the  exclusiv.  ji_^-lit  of  appointini; 
a  testamentary  guardian,  the  wife  guts  a  co-ordinate 
right.  maj  ai^wint  and  she  may  appoint,  anl 
if  there  is  «B«|)pointmentbyeaob»  both  are  gusrdisBi. 
If  the  ease  arises  which  has  here  arisen  that  As 
wife— the  mother  of  tho  infant — is  alive,  then  th* 
second  section  of  the  Act  says  in  effect,  if  there  is  » 
guardian  ajif.ointed  by  the  father,  she  shiJ]  set 
jointly  with  that  guardian,  but  if  there  is  no  guazdiso 
appointed  by  the  father,  then  she  shall  aot  sloos  St 
guardian.  That  is  the  first  point,  subject  to  wkit 
toUows.  There  is  a  statutory  right,  wluch  is  not  to 
be  taken  away  from  her  without  good  \i  is*-  It  s*)* 
nothing  about  hor  being  uiarned  again ;  it 
nothing,  of  course,  about  her  having  married  s 
husband  of  a  different  religioas  fsith ;  hot  it  lays 
down  as  a  general  rule,  appiioablo  to  all : 
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that  M,  married  or  not  married  at  th<^  time — that 
thfy,  if  tL»r«  be  no  cuMrdian  appoiuted  by  th«  father, 
•hail  alooe  be  guarmau.  That  ij  in  acoazdaaoe  with 
di«  whole  coniae  of  logixlation.  We  do  not  attach 
non*  so  uiiich  importaace  to  the  fact  that  a  ItiJy  is 
rn:trried  as  in  former  times  we  did.  The  idvn,  that 
fsht>  i-H  under  tlio  Loutrol  of  ho.-  hiislj  iii'l  th  ough  of 
courae  it  is  HtiU  true  and  always  will  be  true  to  a 
certain  extent — Laa  not  been looMd upon  aa  a  guiding 
ide*  to  Miythiog  like  the  Mune  extant  that  it  waa, 
tod  tkat  MOOimU  for  the  fact  that  it  ii  not  ma  no- 
married  mother,  but  a  moth'-r  whetbdr  married  or 
not.  who  ia  to  here  thia  priviUgi*.  Then,  readiug  the 
eection,  I  protest  against  the  idea  that  one  ia  to  look 
at  what  was  the  stato  of  thins'^i  before  thia  Act  as  to 
appoiotiiig  a  guardiuii,  ulK^tht  r  h  mother  or  not,  and 
when  the  mother  had  no  rigljt  at  all,  and  that  oDt* 
can  bring  in  rulee  nA  to  that  extent  repeU  the 
Ant — for  it  woold  be  m  repeel  of  the  Aot-~m  taking 
bto  oootideretioti  what  the  Oonrk  of  Obsnoery 
did  in  different  drcumstaDces,  aud  apply  them 
to  the  state  of  thioga  supposed  by  the  Act  — I  do  not 
thiuk  th.it  that  is  in  accordance  with  tbe  true 
c<jUBtruvuoa  of  the  Act ;  aud  I  thiuk  that  wherever 
the  court  is  called  upon  to  exerciae  the  judicial 
oi«cretiun  which  is  given  by  this  Act  you  must  go 
upon  tbe  special  circum»taDc««  of  the  case  and  nut 
ttpoti  the  geneml  role  fonnarly  exiatu^.  Md  exercise 
that  dieereUon  in  eccordapee  with  what  is  thought 
best  for  tbe  infant. 

I  think  Kekewioh,  J.,  has  gone  too  far  in  treating 
th»r  priiir  ilcicti iiit  -t  of  tho  court  .i.i  Hiijiliciiblu  hi're.  I 
concur  with  what  has  been  said  on  both  sides,  and 
especially  that  there  i»  no  pewonel  imputation  upon 
any  of  thtse  parties. 

Considering  all  that,  and  not  seeing  anything 
•peoial  here,  bat  rather  thinking  it  would  not  he  for  the 
Moeflt  of  the  inlBBt  to  haTe  two  gttardlaiM  with,  ir. 
may  and  probably  will  be,  couflictiug  poHeirs,  in  my 
opinion,  we  ought  not  to  interfc;n>.  I  tliiuk  it  will 
1m  better  for  everyone  that  the  State  of  thiiif^s  whicli 
is  existing  under  the  Act  should  not  be  interfere  I 
With. 

Vai  gii.u«  Williams,  L.J. — I  entirely  agree,  not 
ottJy  ia  thi*  eonoluiiont  hot  alM  in  (he  view  that  has 
been  taken  a«  to  the  eflkot  e<  the  Aat  of  Parltanuiut 
upon  tL.i  pcntbn  of  tiie  wife  in  xelatiou  %j 

gnardiHiuhip. 

But  I  Wish  to  ad'l  two  observations.  One  is  thut  ( 
do  not  think  that  a  more  responsible  or  difficult 
joiiwiictiou  can  have  to  be  exercised  by  any  judge 
tlian  that  which  a  judge  has  to  exercise  in  reapect  uf 
the  guardianship  uf  infants,  and  I  am  quite  sate  that 
itia  not  intended  by  tbe  deoieion  of  thia  ooiut  lo-day 
to  depart  one  iota  f^m  the  old  tvAb  aa  to  not 
interfering  with  tlie  diseretion  of  th<.'  juilgt.i  wlun  h.' 
has  exercised  it  iu  resju-ct  of  this  very  rcsjjoiisib'.e 
liuty.  If  such  disctftioii  w«>rt'  to  bo  intcrfi  n  il 
with,  the  perforuiauoe  of  thus«i  JuUtM  wuuld  be 
almoat  impoeaablo.  But  here  I  do  not  contider  that 
we  are  interfering  with  the  discretion  of  the  learned 
judge.  I  consider  thitt  in  this  case  the  learned  judge 
WM  obfioasljr  godded  by  the  eouidention  that  he 
titonght  that  the  old  ridee  laid  down  in  the  older 
caaea  with  regard  to  the  fruurdijin'ihip  by  mothers  of 
children  ou^ht  t  >  fjuvern  i;;is<  h  undt  r  this  Act,  lu 
that  pritiuiple  of  l<iw  we  thiuk  thtit  lie  wut  wron^'  ; 
but  1  do  not  understand  thut  there  is  any  iutc-utiuu 
to  depart  in  any  degre«  trom  the  old  rule  aa  to  uut  [ 
interfering  with  the  discretion  uf  the  learned  judge 
ha  matters  of  this  sort. 

The  second  obeervation  I  want  to  make  is  this. 
Although  we  have  held  to-day  that  there  is  no 
fKNiiMDBOQght  beftwa  us  triiioh  tsndan  it  right  that 


the  court  shall  act  upon  the  power  that  the  second 
section  gives  it.  if  it  sh-iU  tiiiuk  tit,  to  appoint  a 
gBardian^or  gnardiaua  to  act  Jointly  with  the  moUier, 
it  is  not  in  any  way  intendea  to  say  by  our  deoision 

that  th:i*  w*t<i  11  p  )'A  i'r  w]i!( :h  i;  I'lM  only  btt  exf-rcist-d 
in  case^  in  wiiicli  some  uiuril  ivll-ctiou  woa  catt  upon 
the  moth«r,  I  can  conceive  all  sorla  of  tHse*  in 
wLiuh  it  might  be,  under  this  Act.  fit  that  tbe  court 
should  exercise  this  power,  although  tbere  might  not 
bt)  any  mural  reflitctiou  of  any  sort  or  kind  on  the 
w  ife ;  that  is  to  say,  iu  casus  iu  which  it  waS 
obviously  for  the  interest  of  the  ohild  that  the  power 
of  appointing  a  joint  guardiaii  shoold  b*  eMsrdsed. 

S  .licitorB.  FreshfieMt  Jb  WSUam;  Farwr  *  Co. ; 

Parker  it  I'arktr. 


FiiMii  Chan.  Div. 


Jan.  19,  31. 


^Lindley.  M.E.,  and  Uigby  and  \ 
Vaugtian  Williams.  L.JJ.)  ) 

UxsKllWOOl'  &  Sons  (LiMirED)  «-.  Uakkku.  (u.) 

fleitraiid  of  troda—Copemnt—  VaUdit^—RmmaiahUntu 
— Ivjmttion. 

It.,  hri.ifj  iu  (lir  rii\i>l'<i  of  the  jilaintiffa,  who  viv 
WHuUsale  and  retail  hn/  and  ttrau)  merrhauts  airrtiiiKj 
oil  bminesi  in  the  I'uitrd  K\n<j'l»m  and  elfcmh're, 
c  -'<tmnit9U  that  he  wnnld  net,  '*/or  the  tpace  a/  taelvt 
i.iftnfAs  mxt  nfUr  his  ttaviny  vt  being  dumtttnl,  curtjf 
I'u  ih'  biuiiusi  uf  hill/  uii'l  liiraiu  merclmiit,  or  titter  into 
ti.r  &irci<e  uf.  nr  (tit  as  nij>  ni  ffr,  any  fierson  or  prr$ott$ 
atmiiiK/  oit  the  Ifimi'ii  i  (Hid  struti/  nirrchaut  in 
t.'it  I'liited  KiiKjd'iin  <•/  GrtiU  JJritaiu  and  Ireiand,  or 
in  /"'ranrr,  iir  iu  the  kinjdotn  of  Bdffittm,  or  UtHkuni, 
or  in  the  Ihnnini'in  '\f  Canada." 

/}.,  hai'inj  tf.'.iai' !r%  Ir/t  the  plainlifft'  employ, 
iinntediaiehf  ttdered  th«  teroiee  o/  u  rival  hay  and  ttraw 
iii'rehant  in  Lmdm, 

Htld,  hij  ihr:  C  mrt  of  Appeal  (dissontiente  Vaughan 
Williams,  L.J.},  livit  th»  restraint  beiiuj  reasonably  rv 
•jiiired  for  the  protec'ii'n  o/  f/j-  ;rtth,tiffs,  hai'ing  rrffard 
(<i  tfte  nature  of  their  bttatness,  ufus  not  void,  uad  UuU, 
tltrnfore,  B.  mutt  he  restrained  by  inftmetion  /mm 
onnntiltiiuj  a  breach  »/  hiii  rttr-niirf. 

Defendant's  appfinl  fr  )iu  Ktjkijwioh,  J. 

The  plaintiiFi  wert;  whoiei^ale  and  retail  hay  aud 
straw  merchants  at  tir<-utturd,  carrying  on  a  large 
busineoa  in  the  United  Kingdom  and  other  conntriea. 

By  an  agreement  datad  the  2Gth  of  October,  lsd7, 
the  {Jaintiffii  agreed  to  enqdoy  the  defendant  as  their 
clerk  and  foreman  in  Oslait  OT  elsewhere,  at  •  weekly 
wage  of  3os.,  and  the  drfendant  agreed  to  do  all  in 
his  power  for  the  furtberuuce  of  the  [ilaintifis' 
interests,  and,  iu  partioulHr,  he  c jveiittnted  Uvit  he 
would  not,  "  for  the  space  of  twelve  months  next 
afier  laaTing  or  being  dismissed,  carry  ou  th«  busi- 
nesM  of  hay  and  straw  merchant,  or  enter  iutj  the 
serviob  of  or  act  as  agent  for  any  person  or  persons 
carrying  on  the  business  of  hay  and  straw  merchant 
in  the  Unit«:d  Kingdon  of  Oceat  Bcitaia  and  Ireland, 
or  in  France,  or  in  the  Ungdotn  of  Belgium,  or 
Holland,  or  in  th>t  Dominion  of  Cmtxan,"  aud 
further,  tliat  for  the  s[-tice  >t  live  years  after  leaving 
the  pliiintifiDi' employ  ho  would  not.  eithvr  on  Im  own 
acoount  or  as  agent  for  others,  carry  on,  directly  or 
indirectly,  the  bmtiness  of  hay  and  straw  merchant 
or  other  like  business  in  the  Bepohlia  of  Franoe,  and 
iu  the  event  of  any  braabh  of  Boahoovvnaat  he  would 

(a.)  Eoported  by  W.  SHAZ.L0I10M  Qoi>IiAU,  Esq., 
Barrister^t-^w. 
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pay  to  the  plaintifib  the  sam  of  £500  iis  uud  for 
liquidated  damages,  and  not  by  way  of  penalty. 

Under  the  agreement  the  defendant  was  employed 
at  Calaia  foe  about  four  months  (hftriqg  bem 
previously  employed  by  the  plaintUb  Oil  iet«r«l 
separftto  oct  asions  in  1 HW) ;  after  this  he  was  removed 
to  L  jiidou  at  nil  iiK  rejised  salary.  The  defendant 
remained  in  the  plaintiffs'  employ  until  the  12th  of 
November,  1808,  when  be  volontaiily  left  tbetr 
employ  snd  entered  the  service  of  one  Stti»  •  hay  end 
straw  merchant,  of  Marlc-Innc. 

The  plaintiffs  thereupon  commenced  this  uction. 
and  moved  for  an  interlocutory  injunction  in  terms 
of  the  restrictive  covenant  contained  ia  the 
agreement. 

Kekewioh,  J.»  made  tlia  ocder  as  pnajsd. 

Tha  dsfendMil  appcalecL 

JMh,  for  the  appellant.— Until  recent  years 
covenants  in  geueitil  n  -fiaiut  of  trude  were  b.'id. 
This  covenant  in  far  too  wide  both  in  point  of  space 
and  time.  If  the  order  of  Kckewioh,  J.,  stands,  it 
will  go  far  beyond  the  limits  of  anj  ease  hitherto 
deoidM* 

ChiyUm,  for  the  respondents. — The  true  test  of  a 
covenant  is  this ;  it  moat  be  partial  either  in  qiaoe  or 
time  (as  the  eovenant  here  is),  and  the  bindea  is  on 

the  covRnantor  to  prove  th;it  in  bad.  If  there  is  a 
limit  cither  in  space  or  timo  tliti  covenant  is  good. 

He  referred  to  Badiuhe  Ani'lln  nnd  l^'j't'i  Fahrik 
V.  HrhiAt  Svjntr  A  Co.  [IW2]  J  Ch.  1  »7,  i  1  W.  B.  Dlj 
207  ;  Routillon  v.  ItotuHku,,  JS  W.  R.  (iJ.J.  14  Oh. 
91S ;  Davie$  v.  JJaviee,  35  W.  R.  697,  36  Ch.  D.  3o9 ;  and 
EMma»    Jieuer,  47  W.  ii.  34,  [18'J8]  2  Ch.  451. 

AtUiepUed. 

Cur.  adv.  vtM. 

Jan.  31.— The  ioUowing  mitten  jndgments  ware 

delivered. 

LiNDLEY,  M.R. — Before  referring  to  the  facts  I 
will  state  the  j)riin;iple8  of  law  which  are  applicable 
to  thib  case.  The  Uw  as  now  settled  caunot,  in  my 
opinion,  be  more  accurately  expressed  than  it  was  by 
Lord  Macnagliten  in  NonUnfeUv.  Maxim- NordtnMt 
(haMomdAmmunmon  Co.  {LimiUd),  [1894]  A.  0. 535, 
at  p.  665.  Ho  there  says;  "  Thn  true  view  at  fliL- 
present  time,  I  think,  in  this :  The  public  buvti  au 
interest  in  every  person's  carrying  on  his  trade  freely ; 
SO  has  the  indiTidnaU  All  intvfetenoe  with  individoal 
liberty  of  action  In  trsdiog,  and  all  rMttaints  of  trade 
of  themsclve«,  if  'hf-re  is  nothinrr  :n  irr,  ;iro  c;)ntrar}'  to 
public  policy,  and  ihereforo  void.  1  li  ti  is  the  general 
rnle.  But  there  are  ex  j  ti  :  restriints  of  trade 
and  interference  with  individual  liberty  of  action 
may  be  jnsfilled  by  the  special  circumstances  of  a 
particalar  esse.  It  is  a  sufficient  justification,  and 
indeed  it  is  the  only  justification,  if  the  restriction  ia 
reasonable — reasonable,  that  i«,  in  reference  to  the 
interests  of  the  parties  conec^med  and  reiMtouul>le  in 
referenoe  to  tiie  interests  of  the  pablic,  so  framed  and 
BO  guarded  aa  to  affioxd  adequate  protection  to  the 
party  to  whose  favour  it  is  imposed,  -while  at  the 
BJime  time  it  ia  in  no  way  injurious  to  the  public." 
Time  was  when  all  agreemeut*i  in  restraint  of  trade  or 
liberty  to  work  were  regarded  as  against  public  policy 
and  invalid.  Ent  this  view  of  tha  law  was  foond 
mtsohievooa  and  intolerable,  and  it  was  gradnally 
disclaimed  and  modify?  d.  The  modern  doctrir,  ',  as  I 
understand  it,  is  that  i:  uii  i;4reement  nsti .»iuiug  a 
persju  from  carryinj.-  n  l.iis;:ii-9a  is  injurious  tO  the 
public  interests  of  this  country  such  agreement  is 
mvalid  to  the  e.\teut  to  which  it  is  injurious,  but  not 
further,  if  it  is  so  framed  as  to  permit  of  division  into 
two  portions,  one  of  which  i«  good  and  the  otliw  bad : 


see  as  to  this  Baines  v.  f7rar-/.  .1(5  \7.  R.  f*"*,  Vy  Ch.  D. 
154,  aud  Maxim-Norden/elt  Guru  and  Ammunition 
r.>.  V.  .Vor«f «»/««,  41  W.  B.  eOi.  [1893]  1  Ch.  630. 
where  the  olaoaa  was  femBliIe :  and  PerU  v.  Saal/M, 
40  W.  B.  MS,  [1892]  2  Cb.  149,  wbeie  it  wss  oot. 
Further,  it  is  now  settled  that,  unless  there  ate 
circumstances  showing  some  reasonable  gromii  for 
imposing  a  restriction  on  a  i)er40u'8  lih'  rty  to  io 
what  he  can  for  his  own  support,  such  reetnctioo 
will  be  bdd  not  liindtog  npon  him.    Aooor&ig  t» 
this  doctrine  an  agreement  in  restraint  of  tridt 
which   is  wider   than   is  reasonably  necessarjr  for 
the  protection  of  the  person  seeking  to  enforce  it 
is,  invalid  so  far  as  it  is  wider  than  iii  so  ueoe^s&ry. 
and  this  may  invalidate  the  whole  restraint  lou^bt  to 
bo  imposed  if  the  elanse  imposing  it  is  so  fianwd  si 
not  to  be  severable :  see  the  last  two  last^msotunsd 
cases  and  Rogers  v.  MaM>,^':i,  [1892]  "  Ch.  :n<^,  il 
W.  R.  Dig.  207.    But  where  an  agre*>iu«ut  re!,triiiiu;.g 
(i  person  from  carrying  on  business  is  entered  ir.*.- 
witb  another  person  engas^  in  a  nimilar  btuiium 
for  the  purpose  of  protectrng  bim  from  livsby  ia 
that  business,  and  is  no  wider  than  is  reaaooAUf 
necessary  for  his  jirotectiou  in  that  bimnes,  it  u 
diffioxilt  to    imagine  the   circumstanci-s    which  c^n 
render  such  agreement  injurious  to  the  public  iiit«srtisti 
of  this  country.    As  pointed  out  by  Lord  Macnaght« 
in  NordenfdVt  cage,  [1894]  A.  C,  d.  566-67,  whst 
may  be  reasonable  on  the  sale  of  a  oosiness  may  be 
unreasonable  on  the  departure  of  a  man  from  tb^ 
service  of  bis  euiployer ;  but  I  do  not  onderstaud  tuoi 
as  asgriog  that  a   restriction   that  is  reasooahly 
nsoSSBBiy  foe  the  protection  of  a  man's  bniineM  csa 
be  lield  invalid  on  grotmds  of  public  policy  mdess  sosw 
specific  groun  1  c  n:      clearly  established.    If  thTe  ij 
one  thing  moru  tLau  another  which  is  essential  to  the 
trade  and  commerce  of  this  cotiutry  it  is  the  innoU- 
bility  of  oontracts  deUberately  entered  into  ;  sad  to 
aQow  a  person  of  mature  age,  and  not  iniposed  upoc. 
to  enter  into  a  contract,  to  (Ibtaiu  the  benefit  of  it,  sad 
then  to  repudiate  it  and  the  obligations  which  he  lus 
undertaken  is,  prinA  fiv  ic  at  all  events,  contrary  to  the 
interests  of  any  uid  every  county.   Of  course,  I  am 
not  speaking  of  oontracts'induoed  Itjftaad,  daresi»« 
undue  inflnenoe^  or  imjpeaohable  on  any  otiiBr 
nizcd  ground  of  invalidity.  Onrftliogs]lsn6hes|M,tls 
public  policy,  which  allows  a  ponton  who  obtains  '  rn- 
ployment  on  certain  terms  understood  aud  agreed  to 
by  him,  to  repudiate  bis  contract  conflicts  w-ith  mi'I 
rnnst*  to  avail  the  defendant,  prevail  for  some 
soffldent  roason  over  tiie  manifest  pubKc  policy 
which,   as    a  rub',   hdl !"    him    to    his  bargain- 
1    do    not    say    thai    uo    such    case    can  arise 
even  where  the  terms  impt  s'    i  restriction  on  hi» 
liberty  no  wider  than  mentioned  above,  but  at  thii 
moment  no  eauunple  of  such  a  «ase  short  of  some 
pernicious  monopoly  occurs  to  me.    In  Dnl>Mcd-i  t. 
(lohhtein.  44  W.  R.  436,  [1896]  1  Q.  B.J  478,  the 
court,  influenced  no  doubt  by  these  considt'ratloM, 
trt^ted  the  reasonablentm  of  the  restriction  for  tbs 
protection  of  tbe  employer  as  the  gnSKal  piacti> 
cal  test  in  oases  of  this  dosciiutiwii 

The  fiMt  tiiat  ilie  person  rea&ietsd  Is  onft  of  wadc^snl 
is  SL^'king  employment,  and  is  therefore  at  a  dis.idvan- 
tage  in  makmg  a  bargain,  cannot  lje  a  ground  for 
holding  his  bargain  invalid  nnlese  some  unfair  ajirda- 
tage  is  taken  of  his  position ;  and  so  long  as  hii 
bargain  is  reasonable,  naving  regard  to  the  protecUoo 
of  the  employer,  it  cannot  be  truly  said  thU 
any  unfair  advantage  is  takeu.  In  this  particnl»r 
case  oppression  is  not  even  8uggest«xl  ;  iu>thi::j 
coidd  be  noore  kind  and  considerate  thiin  the  tzt^i- 
ment  of  tha  defendant  by  tbe  plaiutiti's.  I  can  find 
no  circumstance  to  relieve  the  defendant  from  hit 
bargain  on  tbe  grouiul  of  public  policy  if  ^1 
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put  npun  him  ia  uo  wider  than  ia  required  for  the 
prot^ctiou  of  nUuntiffs  in  their  busincaik  This 
quMtioa  tnran  cnueiMtiiraof  tb«r  boaiaMi  nd  on 

Uw  troA  cmubnettfln  of  'As  oontMot,  atid  to  tlieae  I 

will  liuw  fillurle.  [Hih  lonLihij)  statoil  the  facts  and 
rcwd  the  contract,  and  cuiitiuued  :]  The  defendant's 
counsel  askid  us  to  put  a  very  far-fetc  hed,  and  I  think 
unreasonable,  construction  on  this  contract.  He 
contended  that  if  the  defendant  in  any  part  of  the 
world  acted  for  any  hay  merchant  canyiag  on  buainese 
in  any  of  the  enumerated  cotintriat  tho  detandaut 
would  be  gnilfcr  of  »  bnaok  of  hie  ooDtiMt.  Bat,  m 
pointed  oat  in  OHbowM  v.  (Mdilein,  the  oontnut  arart 
be  oODstruod  with  rofcTcnce  to  the  tusiiipss  of  the 
plaintifFs  which  it  wtis  tho  objoot  of  the  ^jurtiea  to 
protect.  1 1.18  i.i  good  law  unil  good  sense,  and, 
guided  by  this  principle,  I  am  of  opinion  that  the 
Wrtridhmiinpoeed  on  the  dt;feu(Unt  is  not  wider  tlum 
is  reoBonably  required  for  the  protection  of  the 

Elainfafb,  r^;ard  being  bad  to  the  nature  of  their 
usiness  and  the  injury  which  the  defendant  oonld 
inflict  upon  them  by  competing  with  them  himmlf 
or  by  euttring  into  the  sri.i  i  ur  ting  as  the 
ag^t  of  rivjil  hay  merchaiit»  lu  lLci  cumitries  where 
they  carried  on  their  bu.'inoas.  The  restriction  ia 
limited  to  a  year  and,  as  I  read  the  agreement,  to 
the  places  specified  in  it.  It  is  to  be  taken  as  proved 
that  it  ie  important  to  the  plain  tiffit  that  their  rivals 
•hoold  not  fcnoir  eithor  to  whom  flie  plaintiffs  sold 
their  hay  or  where  they  got  it  from.  The  defendant 
was  engaged  as  their  derk  and  foreman,  and  would, 
whilst  Hcjting  OS  such,  obtain  information  on  these 
matt<«r!i,  and  sucli  information  would,  if  imparted  to 
a  rival  in  trade,  greatly  bonetit  liini  and  jiroportiou- 
ately  injure  the  ]>lauitid'8.  These  circnmstanoes 
appear  to  me  to  distiuguish  this  case  from  Ward  t. 
il^,  6M.  &  W.  whi«hi*  naanr  th*  piMflnt 
case  than  any  otter,  nme  tha  plaintiflh  were  eoal 
merchants  and  the  defendant  was  their  town  traveller 
and  ooUecting  clerk,  and  he  agreed  not  to  follow  or 
bo  engaged  in  the  bu!?ine*«  of  a  <!Oal  merchant  for 
nine  months  after  he  sliould  luave  the  plaintiff*' 
employ.  This  agreement  was  held  invalid  on  the 
ground  that  it  was  oalimited  in  pmnt  of  space.  This 
ease  waa  mndi  dhmwiiid  in  Ifordea/tlt'i>  case.  The 
leetraint  waa  oouideMd  mreaeonahly  wide,  and  I 
think  myadf  that  it  was  eo ;  bnt  after  Nordeu/tU's 
•  ■If  it  dD<>9  not  follow  that  all  agreements 
not  to  carry  on  or  be  employed  in  a  particular 
Im^iiteos  anywhere  in  this  country  are  necessarily 
agaiuiit  public  policy  and  therefore  invalid.  The 
question  in  each  case  i.s  whether  stuli  a  restriction 
ia  maamiahllt  or  not  in  the  sense  already  explained. 
If  it  la  reaaoaable  in  this  eenee  it  will  be  valid  unless, 
on  ioma  othor  gronnd  than  ita  ^plication  to  the 
whole  of  the  United  Kingdom,  it  can  be  held  to  be 

agaiust  public  pulicy.  In  the  face  of  tho  evidence 
ttUducwd  \>Y  the  [laintin'!)  and  in  the  absence  of  ull 
evidence  to  c^intradict  or  modify  it,  I  do  jiot  fttd 
compelled  by  H  urci  v.  Byrne  to  hold  the  restramt  iu 
the  pttaent  case  nnreaitonable  so  far  as  this  country 
ii  ooooemed,  which  is  the  material  qoastion,  for  the 
defendant  has  entered  the  service  of  a  rival  of  the 
pUintifEi  in  thie  ooontrpr.  If  the  teatcaint  ia  nn- 
reasonable  aa  to  tte  foreign  ooontnee  named,  wUoh  I 
do  not  think  it  is,  etiJl  tlie  agreen  cnt  as  to  them  is 
clearly  severable  from  that  jjart  of  it  which  rtlatfs  to 
this  country-. 

The  parties  having  agreed  that  this  ap]>e&i 
dxall  be  treated  as  an  appeal  from  a  judgment 
on  OtB  trial,  an  injunction  must  be  granted  in  the 
terms  of  tiia  aontaaefe  and  the  defendant  must  be 
ordered  to  pay  tiio  ooflto  of  tho  action  and  of  tUa 
appeal. 

Biora,  LJ.->I  agna  irith  aU  thitt  baa  been  Mid  bar 


the  Master  of  the  Roils,  and  therefore  only  give  a 
comparutively  ehort  judgment. 

The  law  aa  to  oootracta  iu  restraint  of  trade  waa 
originally  founded  on  public  policy  according  to  the 
idi^as  and  having  regard  t<i  the  business  organl/ation 
of  the  time.  The  whole  business  orgauizntion  of 
society  has  keen  revolutio'ji/.ed  by  the  use  of  raibvuys, 
the  poet  oiiice,  and  the  telegraph,  so  that  a  sixiglo 
firm  may  have  a  business  extending  over  a  vastly 
larger  portion  of  the  earth's  surface  than  woidd  have 
been  dreamt  of  iu  the  days  when  questions  similar 
to  tliai  raised  iu  this  aoliou  wore  fint  dealt  with.  In 
additioa  to  this  it  has  been  dearly  reoogmaed  fat 
recent  times  thnt  public  policy  is  at  least  as  much 
concerned  iu  holding  persons  to  their  contructtt  as  in 
prohibiting  contracts  in  rentraint  of  trade.  I  do  not 
say  tliat  there  may  not  be  exceptional  casu  where 
ptiUic  Tiolicy  can  be  brought  in  irrespectively  of  the 
reaeonBDloneai  of  the  aotuu  oontraot  made.  I  cannot, 
however,  iidnk  that  in  the  pceaent  case  any  such 
exceptional  question  of  public  policy  is  involved.  I 
think  tiiat  the  only  question  here  is  whether  the 
restraint  to  be  dealt  with  is  reasonably  aooMniy  lor 
the  protection  of  the  employer, 
i  In  my  opinion  the  true  construction  of  tin*  contract 
leads  to  the  conclasion  that  tho  operative  j)art  of  the 
bargain  for  the  present  is  that  the  defendant  biuda 
himself  not  to  enter  within  twelve  months  in  the 
United  Kingdom  into  flw  eamim  of  anyone  oanying 
on  the  business  of  bay  and  straw  merchants  in  the 
United  Kingdom.  Everything  else  appears  to  me  to 
be  .sev(-rable,  and  therefore  not  materi  il  fur  ]<resent 
purpuses.  Now,  it  iijipeara  on  tho  umjuntradicted 
eviaence  that  the  jdnintifF  company  does  an  extensive 
wholesale  and  retail  trade  buying  and  selliug  hay  and 
straw  from  all  parts  of  the  United  Kingdom.  Not 
only  is  thia  evidenoe  (oontained  in  the  only  affidavit 
Hied  in  the  oonrt  below)  nnoontiadietod,  but  dia 
defendant  when  offered  an  opportunity  of  answering 
the  affidavit  elected  not  to  do  so.  In  the  Court  of 
Apjieal  an  affidavit  was  tc^udered  in  which  the 
defendant  deposed  that  he  had  no  dealings  in  any 
way  with  toe  plaintiffs*  customers  and  neither 
travdled  for  nor  sold  nor  bought  anything  for  them, 
but  this  affidavit  was  read  by  consent  only  on  the 
^sjfum  admieeion  by  ooonsel  for  the  defendant  that 
he  3iA  learn,  dnring  hie  employment  by  the  plalntiir 
conij  aiiy,  wherr>  the  hay  and  straw  came  from  and  to 
a  (considerable  exteut  where  they  went  to.  This  was, 
of  course,  important  information  whidl  WOnid  be  at 
the  dieputtal  uf  another  employer. 

I  do  not  think,  having  regard  to  the  limited 
time  during  which  the  restraint  was  to  last,  that  it 
was  more  extensive  than  was  naoesaary  for  tho 
reaeonaMa  ncoteotion  of  the  plabitifl^  whish  ia  oases 
of  this  kina  ia  the  teat  of  the  validity  of  the  oontraot. 
The  injunction  will  be  made  to  extend  to  the  28th  of 
November  as  the  parties  agreed  tliat  the  appUcatiou 
on  the  appeal  should  be  treat^'d  as  an  appeal  nOm  an 
order  ma<ie  <.n  tlie  triftl  of  the  actiun. 

Vacgii.vn  Williams,  L.J.— i  have  arrrired  at  a 
different  conclusion.  I  cannot  think  that  the  rule  of 
law  that  all  ooveuants  in  leetraint  of  trade  or  binding 
aa  individQal  not  to  earn  hie  living  in  the  best  way 

he  can  are  privtd  /wi'  'if  there  i.i  nothing  more) 
contrary  to  public  policy  and  therefore  void,  lias  bceu 
rescinded  by  reernt  detl^it/ns.  Nor  can  I  tliink  that, 
when  it  is  said  that  the  only  teat  by  which  to  deter- 
mine the  validity  or  invalidity  of  such  a  covenant 
given  for  valuable  consideration  is  its  reasonable- 
ness for  the  protection  of  the  trade  or  business  of  tho 
oovMia&tea, itis  intended  to  kava  ooiof  oonsideea- 
tion  tho  qnestiaak  vlistliar  tba  psrtjaulsr  oovenaat 
,is  snoih  aa  is  oalcnlated  to  isjue  tha  pdUlo.  The 
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nilinp  <  asf'  as  to  the  validity  of  siicb  contract*  at  the 
prtmiil  time  is  NitrdniMt  v.  Maxim -Nwdcn/tlt,  .Ir., 
C'u.,  wljich  WHS  tli-cidt:i.l  by  f  iii!  lloiitc  of  IjordH  in  1H9-I, 
and  I  think  that,  if  the  ruasoiin  fortlmt  decision  giTon 
by  ih«  tioble  lord* avo looked  at,  it  is  reasonably  clfHr 
thikt  no  one  of  tliam  vmmAend.  that  the  rule  of  l»w, 
that  cootracta  in  reitnuot  of  trmde  or  In  mtriotion 
of  tli*>  right  of  ovi-ry  citizen  to  livelihood  by 

any  lawful  iuduatry  were  void,  had  cuiiSBd  to  exitt 
aad  that  do  one  of  them  considered  that  the  teit  of 
the  leuooableiieH  of  the  contnot  iifc  the  proteotioa 
of  the  oontfaetoe  «e&  be  applied  to  the  ezdnrion  of 
the  consideration  of  how  far  tho  contract  rcstrftining 
individual  liberty  haa  a  tendency  injuriously  to  ufFect 
the  intereats  of  tlio  public.    l?i'fure  mlliii!?  itttrntinn 
to  certain  paa8ag<e8  appearing  in  the  reasons  given  by 
the  res)»ective  noblo  lord*,  I  should  like  to  call  atten- 
tion to  thh  frtct  that  in  theCAfe  then  before  the  House 
ihe  covenant  in  respect  of  which  the  qut'stiou  arose  as 
to  its  viiliiiity  <  r  iiiviili  liiy  -li  iit-in^'  li  covenant  in 
restraint  of  trade,  was  a  covenaiii  etittrtrd  into  by  the 
vmdor  of  a  vorld-wide  business  not  to  carry  on  any - 
when  in  eompetiticMi  with  the  buyer  the  bua;D«ts 
whidh  he  wee  telling  to  htm ;  whereee  In  the  oaee  now 
before   the  court  the  contract  as  to  which  the 
question  arises  as  t/o  its  validity  or  invalidity  as 
being  a  contrn(:t  contrary  to  the  policy  of  the  law, 
it  a  contract  given    l>y   a  Bervaut   to   his   mast>  r 
M  a  oonditum  of  his  employment.    This  diii't  rence  | 
boiween  the  case  in  the  Uuuse  of  Lords  and  the 
prevent  case  seems  to  nie  important,  because  in  the 
'    iiiou  of  questions  <.A  this  >  rt  one  always  has  to 
baiiince  two  oonsiderati jus  against  each  other,  the  one 
bt-ing  the  iuterest  of  tho  pabUo  Itt  tM^ntatailtg  the 
rulea  o<  fair  dedtag  between  uaa  and  mao»  the 
other  being  tiie  eonatderatfott  of  the  intareat  of  t*ie 
public  in  maintaining  liberty  of  individual  action, 
and  it  aeciuii  tu  me  that  in  the  case  of  the  sale  of  a 
butiinesa,  while  the  public  have  the  deepest  interest 
that  the  ooo  tract  by  the  aeUar  not  to  compete  witii 
the  bayer  ahaU  be  fairly  eanied  ont,  the  lettniDt 
imposed  by  tho  cnntract  upon  libnrty  of  individual 
action  is  so  slight  a«  to  be  of  no  public  interest  what-  I 
ever;  whtTens  in  the  case  of  master  und  servant  tho 
8t Tvtiut  does  not  enter  into  the  contract  with  the  same 
freedom  of  choice  as  that  with  which  a  person  buys  j 
a  boaineti,  and  the  leetnint  on  the  tenant  from  j 
earning  hit  livelihood  in  the  manner  beat  tufted  to 
his  capacity  seems  to  me   to   be  a  restrictiofi  of 
individual   liberty  iu    which    the  public  have  a 
deep  interest.     [Qis  lordship  then  considered  the 
Korden/elt  ca$e,  and  oo&tinaed:J  The  obeervatUws 
whioh  I  have  quoted  tetm  to  me  to  thow  that, 
in  couBidtfriiig  what  U  a  reasonablfl  protection  for 
tliO    coveuautee    to  whom    the  r(>striotive  (M>veii>iiit 
is  given,  one    cannot    leave   out    of    consiih  ration 
the  intereiit  of  the  public  iu  freedom  of  tradi'  and  i 
in  the  liberty  of  the  covenantor  to  earn  n  livelihood 
in  any  lawful  industry.     Nor  can  one  limit  tho 
consideration  of  the  public  interest  to  the  interest  of 
the  puljlic  in  the  observance  of  the  contract  made  for 
valuable   oonsideration,    but   must    also  consider 
whether  tho  bargain  is  one  which  ought  to  have  been 
made  or  whether  it  it  contrary  to  public  interest, 
bdngtoo  wide  orotherwiie  oppntaive.  [ffia  lordship 
then  reviewed  the  history   of  the  present  case  at 
length,  tind  concluded  :  j    In  thu  prcstjut  wiatj  I  tiud 
nothing  to  tlie  advantage  of  the  ])ublic  to  counter- 
balanct'  the   disadvantage  to   the  public  of  the 
restrictive  covenant.    The  maintenaaoe  of  the  rules 
of  f>»ir  dt  iling:  bi^twecn  man  and  man  is  not,  in  my 
opinion,  sutlicient  in  h  case  where  tho  covenant  is  of 
such  !i  chiiracter  tlnit  the  master  ought  not  to  liave 

required  it  oi  the  person  seeking  employment ;  uid  I 
thhok  tiiot  a  oovtBwit  thai  fba  oofewtntot  will  pol 
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carry  on  or  enfer  int!>  the  service  of  thote  carryin? 
on  liiHt  bii»in«>ftK  in  which  bis  life  previoui  to  thv 
ongHgt^mf  ut  has  been  paitei,  it  of  taoh  a  charaettr. 

Appeal  fi'/^r/ioff'?. 

Solicitors,  llalchtU-tfi'^.tt  «t  Co.;  lintlt-n,  Cinrk,* 


Froni  Than.  Pi  v.  i 
(Lindley,  M.Ii..  and  Chitty  J      Juno  27,  2S.  1S9S. 
and  CoUint,  LJJ.)  } 

Bence  v.  Suea&man.  (m.) 

Dtbt— ABiignmeni — Negotiabh  iniirument — AwijuoKi^ 
nf  contideratimn — iVbf  tw  of  tttrignmoa  after  iugHS»- 

tion — Duty  of  debtor. 

A  debtor  who,  o/ter  giving  a  negotiable  initmment  for 
his  debt,  receivet  notice  thitt  the  debt  it*tlf  hat  tea 
designed,  may  properly  disregard  such  nt4ieetmiff»§t» 

(lie  assignor  who  still  h(dd*  the  imtrununt. 

Appeal  from  EekewidI,  J. 
The  ddendant  Bheannan  agned  to  •pgf  to  OM 
Adams  a  oommiailoa  of  £175  if  he  dioald  find  a  per- 

chaser  for  a  ])ublic-hou8e  called  the  "  Earl  of  E**^x." 

In  January,  1897,  the  plaintiff,  who  had  bees 
introdaced  by  Adams,  entered  into  m  ooDtaaot  for  ite 
porbhate  of  the  pnbUo-hoitt»» 

In  Pebroarv.  lf)9T,  Adamt  gave  the  plaintiff.  t» 
whom  he  owea  about  £200,  a  document  stampeJ  s«  * 
receipt,  and  expres3«vl  a*  fi>llow8 :  "  R«p»>ived  of  Mr 
Thomas  Ttonee  the  sum  of  i'JDii  in  varions  bu.tis,  sad 
I  transfer  my  oomoaisfion  to  him  on  the  "  Eitl  of 
Essex,'  Manor-park,  iu  payment  thereof." 

The  date  fixed  for  the  completion  of  the  parobiM 
was  the  4th  of  March.  1897.  The  plaintiff,  the 
defendnnt  Shwirman,  and  Adams  all  beini;  j  r  -?d', 
the  plaintiff  paid  the  purobase-money  to  Shesrinsn, 
who  then  gave  Adam*  a  oheqne  fhr  £175*  1h»  wmuvt 
of  hit  ttgeSti  oommittion.  ■ 

The  pEainiiff  aftarwardfl  indnoad  Shearmaa  to  slop 
the  cheque  at  his  bank,  and  to  promise  not  t  J  pay  it 
either  until  he  had  comniunic^ted  again  with  the 

Elaintiif  or  -.mtil  he  ha<i  seen  AdarnH  again  (tb«* 
eing  a  conflict  of  evidence  as  to  the  exact  teruis  ot 
the  promiae). 

Next  diy  th  '  plaintiff,  having;  had  another  inlar- 
vitiw  with  Adams,  withdrew  the  notice  stopping  pay- 
ment.   Adams  accordingly  received  the  money. 

The  plaintiff  then  brought  an  action  against  Sbw- 
man  and  Adamt,  claiming  £175. 

E^wioh,  J.,  gave  jndgment  for  the  pltiatii 
against  both  defendants. 
Shearman  appealed. 

Rauhawt  Q*V,,  and  John  Hmdtraau,  foe  the  ^ptd, 
dted  Et  partt  RithHah,  Tu  m  l^dmer,  90  W.  B.  282. 

10  Cb.  D.  409;  L!">/'l  v.  Ilml-A.  16  W.  R.  HSS,  L.  K.3 
Oh.  App.  468 ;  and  isagron  Walden  Building  Sodd§ 
T.  AiytMr»28  W.  B.  681,  14  Ch.  D.  4Qa« 

Wttrriiigtoii,  and  It-  Ihdl,  for  the  plaintif. 

referred  to  the  Bills  of  Exchange  Act,  1882  {Ai  &.  4« 
VjoL  0.  61),  ■.  75.  mb-teetion  1. 

John  Il>-)t'!rf  <',n  replied. 

LofBiiSY,  M.E.,  examined  the  evidenoe.  OMuacta 
the  eoodotion  that  he  ooold  not  bold  it  proved  mtt 

the  tt.Hsig^nu'nt  was  fliown  to  Shearman  before  he 
gave  the  cheque  ;  that  it  did  not  appimr  that  on  the 
4th  of  March,  189t»,  it  waa  Shearman's  duty  to  [>«y 
the  plaintiff  rather  thfui  Adama ;  and  that  iiheannao 

(a.)  IleportedbyB.O«MaOKBnES,Bt^.«Barciitar* 
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wu  under  no  legal  obligutioa  «itb«r  to  «top  the 
cfaequ*.  or  ttfter  stopping  it,  not  mnoTe  the  atop. 

[Hi*  lordship  then  pmccpiifd  :]  That  brings  nw  to 
lie  last  point,  which  is  of  very  preat  importance  t-o 
tli*se  p:*rtieH,  and  to  businc'is  people  in  p.'noriil.  Mr. 
Wonugtoa  ba*  contended  that  after  8b<>artnan  bi«d 
giranMamt  thia  cheque  and  Adams  bad  got  it,  iii 
aimMi|imuiB  of  the  notice  then  given  by  the  plaintiff 
toShMrman  it  was  Shearman'n  duty  not  to  pay  th*^ 
chfqm,  liii'l  Stiearman's  busiiv-^-^  t  >  tuko  jiroi fu'lings 
ft^aiust  Adfttns.  That  is  a  propoaitiou  to  which 
I  sm  not  at  uU  disposi:^!  to  aooetlai  Let  us 
try  to  work  ifc  oat.  SoBMOoa  ia  m  ondttor  of 
•Bottier  on  a  prondmory  note  or  ohaqse.  The 
pmoQ  who  gatro  the  note  is  informed  that 
tlie  debt  which  watt  the  consideration  for  it 
TM  assigned  b^-fore  the  note  was  given.  Is  tbe 
debtor  on  the  note  under  any  obligation  not  to  pay 
it?  I  think  be  is  under  no  such  obligation  at  all. 

what  the  contrary  involves  :  if  you  have  a  persnn 
who  is  indebted  upon  any  account,  and  whose 
credit»*r  hoMs  a  nrfrotiuhle  iiiHtruint'ut.  thf>  cttasidora- 
tiim  for  that  negotiable  iustniment  cau  l»u  ossigncd 
in  such  a  way  that  the  person  who  is  the  debtor  upon 
the  iustnimant  is  not  to  pny  it.  I  think  the  trne 
priccipie  is  this :  that  notioe  to  the  debtor  wbo  has 
p'vfTi  li  iiegotiililo  ins!rumcrit,  fli.it  tho  dr\>t  has  been 
Uttigutd,  am  be  dinre^aidtd  by  him.  Tu  hold  the 
t-ontrary  would  be  frightfully  embarrassing.  Just 
consider  tbe  eonseqaenooa.  A  man  owes  auoth<  r 
ftnon  nKNMjr,  and  he  pnys  it,  or  nndertakes  to  ptiy . 
J'V  givicf;  a  negotiable  instrument.  Why  ia  he  tu  h.' 
eL^j'i'irrass'd  by  a.u  assignment  uf  the  oblif^iitinu 
w!;ich  was  the  consideration  for  tliat  iiistniineiil :  It 
is  a  very  ingenious  contention  by  Mr.  Wariiugton, 
ishith  if  well  founded  would  settle  the  matter  in  his 
favour  ;  but  I  tiunk  it  is  not  well  founded.  Ou  all 
fiotntf,  therefore,  tbe  appellant  is  right.  The  ajipenl 
must  be  allowed. 

CaiTTY,  JjJ;  stated  the  facts,  and  continued : 
I  am  aatiefied!,  on  tiie  evidence,  that  no  notice  of  the 

>  qiiitahle  assignment  -ufilcient  to  bind  Shearman  was 
<;:veii  prtvioualy  to  thu  liaudiiig  over  uf  the  cht  i^ue. 
Tbe  law  on  the  subject  is  quite  clear,  and  it  hki>l  ilown 
in  Lord  Cairns'  judgment  in  Lloijd  v.  lianks,  Iti  W.  R. 
S^s.  L.  R.  3  Ch.  App.  488  at  p.  190.  It  must  b« 
dearly  made  oat,  not  only  that  there  has  been  oonstrao- 
tive  notice,  bat  that  tbe  mind  of  the  tmstee  basin  some 
way  been  brought  to  an  intelligent  Hpprehension  of 
the  nature  of  the  incumbrance  which  has  come  upon 
the  property,  so  tli  it  an  ordinary  man  of  business 
wonld  aot  nnon  tbe  iafonnatkNS  and  regulate  his 
eoodnot  by  it.  TUdng  that,  trbleh  is  an  excellent 
Hatement  of  the  law  on  thp  snbj>'nt— talcin{j^  tluvt  to 
:ipply  to  this  case,  I  am  of  opinion  tt'ut  thc-ro  waa  uo 
"ii.h  notioe  given  by  tlie  pl.iintitl'  to  Shearman  before 
the  handing  over  uf  this  cheque.  Indeed.  I  think  it 
was  not  the  plaintiira  iBtantion  tbut  tlio  matter 
should  be  an-Hnged  by  a  payment  from  Shearman  to 
tbe  plaitititr.  Moreover,  there  was  nothing  like  a 
iintinct  notice  from  the  jilrtiutifF  to  Shejirinnu  th-it  lie 
was  not  to  pay  the  cheque.  As  I  have  alrviKiy 
explained,  the  plaintiff  iutended  to  get  the  money 
fnND  Adams,  and  I  acc^t  Mr.  fieddall's  argument 
that,  on  tbe  die qne  being  banded  ow  to  Julants, 
Adams  bee  i me  a  trustee  uf  Ibe  ehe^ue  and  tbe  money 

for  the  pUintiif. 

But  it  is  faid  that  notice,  after  the  cheque  had  thus 
been  ddifexed,  that  the  consideration  for  tbe  cheque 
had  been  assiffned  to  tbe  plaintiff,  sraa  suffident  to 

iaijK)^';  *om('  ubli^'iition  uf>on  Sh^^mian.  It  appears 
to  me,  fir>t,  tlmt  there  is  no  authority  for  any  sue  h  i>ro- 
pf.*itiou  ;  »nd,  secondly,  that  the  principle  u|  on  whiuh 

the  law  afftcting  tbe  creditor  whoae  debt  has  been  as- 
■gaed  rests,  is  inoBnaiiteiifc  with  any  such  tow.  Lord 


Cranworth  in  .ho.r,  v.  Farrell,  1  De  G.  &  J.  2lW,  2l«,  « 
Vf,  B.  Ch.  Dig.  '-'2,  cummenting  up  iti  an  obserratioR 
of  Knieht  Bruc**,  L.T.,  ttm'  n'cuf  I'tnh irrassm'>nt 
would  h'-  Ciiiised  liy  c  irryiny;  t';ie  il  >i:trliii'  o:  t-qili(ab!<) 
risaignuieiit  Kjo  far,  i-aid  :  It  "wan  ubserved  by  Knight 
Brace,  L.J.,  during  the  course  of  tbe  argament,  and 
it  baa  often  ooounreii  to  me,  that  the  dootrme  of  thin 
court  as  to  equitable  asrignmenta.  if  we  look  at  it 
men-ly  as  theorists,  may  lea  I  to  vt-ry  great  incon- 
venience. Nobody  can  he  wh(»lly  free  irniii  ih-'it'-. 
The  most  solvent  persou  lu  the  world  uwes  debtis ;  hv 
may  owe  something  to  a  tailor,  or  a  butcher,  oc  a 
baker,  and  it  would  be  very  inoonTeniebt  to  bim  to 
be  told  unezpeotedly  by  one  of  tbeee  tradesmen,  *  I 

have  R.«.signea  over  to  A.  B.  the  £20  whiuh  you  o^o  nie 
as  the  MUiuuitt  ui  my  bill.'  "  I  read  that  as  sbowiui; 
that  the  doctrine  of  equitable  a8signm»*i>ts  is  uut  to  bu 
carried  to  snob  an  extent  as  to  embarra«ts  ordinary 
men  in  tbe  eoune  of  business. 

Whf'ii  Shearman  Tuid  il.  livered  the  cheque  to  Adants 
he  had  no  more  to  do  with  the  bu-<iii08«.  It  is  Said 
t  li>tt  he  was  under  some  obligation.  li  it  in  r -lereiuo 
to  thfi»e  equitabU  aasignuieuts  a  man  is  riot  luaUt*  h 
trustee  without  his  own  consent,  and  I  do  not  see  any 
reason  for  making  that  trusteeship,  tbas  imposed  by 
law,  more  burdensome  than  it  already  is. 

In  this  case  Shearman  did,  up -n  lher,qno»tof  the 
plaintiff,  give  notice  to  the  batik  stuppiug  the  chetjue. 
If  tbe  plaintiff  had  relied  upon,  or  establisiie  i,  a 
binding  promise  on  Shearman's  part  to  give  sucU 
a  notice,  and  thereby  to  delay  payment  long  enough 
to  let  the  pliiutifF  take  proceeditig*  to  recover  "hf? 
money,  ttiat  would  have  heeu  quite  anutler  cuw. 
But  it  is  [ilaui.  first,  that  uo  such  promise  is  !-('t  up, 
and,  secondly,  that  uo  such  promise  was  proved  ;  no 
promise  upon  which  an  aotion  could  ba  brougbt, 
because  no  consideration  was  given  in  tbe  way  of  re- 
fraining from  taking  steps.  In  fact,  I  think  I  misbt 
thru  .'.'  I  111  i  f  ncLOunt  altogether  the  suggestion  that 
there  was  any  jin  itnise  which  atlected  Shearman's  legal 
positiou ;  BO  that  he  stands  in  the  position  of  being 
fiaUe  (if  at  all)  only  becauae  be  was  oomstituted  a 
trustee  «f  tbis  oonsideration  by  tbe  notioe  be  receiTed 
aft«r  giving  the  cheque.  Th  '  argument  against  him  is 
a  mMt  ingenious  one;  Htnkiug  far  its  ingenuity, 
and  equally,  in  my  opinion,  for  its  unsoundness.  I 
need  not  consider  whether  be  ooold  have  defended  an 
action  if  be  had  continued  lAie  notioe  stopping  the 
cheque,  because  I  think  he  was  under  no  obligation 
to  put  himself  in  this  embarrassing  position.  He  is 
not,  after  he  ha.s  ouco  hnuded  ovcir  that  promissory 
note  in  the  presence  of  the  plaintiff  to  be  exposed  to 
any  such  liabilitv.  He  was  then  quite  free  in  the 
matter;  and  I  dissent  from  tbe  argument  that  a 
notice  given  after  Ibe  delivery  of  a  uegotiaUe 
iuHtriimeiit,  in  such  circumstances  as  these,  constitutes 
the  original  debtor  a  trustee,  or  imposes  upon  him  any 
obligation  which  can  be  properly  deduced  out  of  the 
oonSderation  of  tbe  equitable  prineiples  which 
gosrern  tbe  matter.  There  was  no  duty.  All  that 
Shi  arnittu  did  in  the  way  of  stopping  the  cheque  was 
a  ViiUmtary  ctairtesy  ou  his  part ;  and  tiie  argument 
of  Mr.  Bcddall,  that  what  happened  afterwards 
amounted  in  the  giving  of  a  new  promissory  note, 
cannot  be  MIS tiuuoiL  Tb»  plaintiff's  grouud  of  com- 
plaint against  Adams  was  Huch  that  Shearman  might 
reasonably  say,  as  he  did  »<ay,  I  will  stop  the  cheque 
until  1  have  seen  Adanin,  It  is  really  quit(^  iminati'iiul 
wiiLtber  Shearman  said  he  would  stop  the  cheque 
until  be  had  seen  tlie  plaintilT,  or  until  be  bad  seen 
Adams. 

Tbe  sum  of  my  opfnion,  therefore,  is  that  Bhear- 

iiuin  i**  under  no  liabih'ty  ;  that  he  haw  not  been 
converted  into  a  trustee,  because,  before  he  knew  of 
Uie  plaintiff's  elaini,  be  bisd  broo^t  himaeU  i 
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obligation  to  Aflame,  by  giving  him  the  cheque.  To 
what  1  have  snid  I  add  n  passage  from  the  jadgmeot 
ol  Jetialt  in  £x  parte  Ilkhdale,  In  re  Palmer, 

**  I  DOfw  bend  of  any  obligation  on  the  part  of  the 
drawer  of  a  cheque  given  fur  valu(>  to  >jtop  tJMpAj* 
ment  of  it  for  the  benefit  of  a  third  party." 

Collins,  L.J. — am  of  the  same  upioioD,  and  but 
that  we  are  differing  from  tlie  lawiMd  jvdg*  bdow  I 
should  not  add  anything. 

The  one  point  in  thia  case  is  whether  notice  of  the 
fiat  oi  toe  auimauaxi  Adams  to  Senoo  wm 
Ixtntglit  home  to  eHuanntto.  TTnleH  fl  -ww-^liluit  b, 
unlesR  not  merely  the  docniuent  was  shown  to  him 
and  observations  made  about  it,  but  unless,  in  the 
opinion  of  a  jury,  knowledge  of  the  fact  that  the 
debt  had  been  aan«ned  was  really  oommunioated  to 
Sheaman— deaily  he  was  justifled  in  payfaifr  Adams 
and  not  Bcnce.  On  that  part  of  fhf  fji«!«  I  should 
have  felt  very  much  uuibttrrassed,  iiiaaumch  as  tho 
learned  judge  saw  the  witnesses,  if  he  had  restod 
his  judgment  on  a  tinding  that  Hhearman  had  such 
nolke.  But  he  did  not  find,  though  he  said  he  was 
tnolined  to  think,  that  notke  was  given.  When  one 
comes  to  look  at  the  evidence  it  seems  to  me  that, 
fairly  taken,  it  <V-ir-^  nni  support  (liat  view.  Mr. 
Warringtou,  indeed,  gave  up  that  point,  for  his  oon- 
tantion  was  that  the  intention  of  the  parties  was  f  uUy 
earned  oat  when  Bbeamaaa  haoded  the  cheque  to 
Adams.  Benoe  appears  to  have  thought  that  he 
would  be  sufficiently  safe  if  he  saw  that  done,  and 
there  is  evidence  that  he  wsis  desirous  the  transaction 
should  be  carried  out  in  that  fonu,  because  he  did  not 
wish  to  interfere  with  the  ordinary  oonise  of  things 
npcm  a  cheque.  That  appears  to  me  to  be  the  real 
point,  and  thatafon  I  tiunk  the  leaned  judge  was 
wrung. 

But  another  point  was  taken,  which.  I  thinlc,  waa 
Uie  basis  of  t lie  learned  judge's  judgment:  that,  the 
efaeqiie  having  be-jn  properly  handed  by  Shearman  to 
Adams-^tbat  i%  after  Shearman  had  come  tinder  a 
legal  obligation — ^wbich  in  ordinary  parlance  is  pay- 
ment. Shearman,  being  asked  to  stnji  tho  cheque 
that  inquiry  might  be  made,  and  assenting,  has  como 
under  an  obligation  not  to  pay  it  to  the  legal  owner, 
bat  to  another  penNMi  who  nowrapnises  himtiiat  he 
is  the  a8ai||iiee  of  the  eonsideratMa  for  the  cheque. 
That  cortnmly  u-oTild  not  be  th"  coTrunon  law  view  of 
tho  questiou ;  jiud  1  am  very  glad  to  find,  on  the 
great  authority  of  the  other  members  of  this  court, 
that  equity  has  never  been  carried  to  such  lengths  as 
that.  Here  Shearman  was  under  no  obligation  to 
stop  the  cheque,  but  he  agreed  to  do  so.  Even  by 
that  he  ran  a  risk.  Thf^  cheque  might  have  been  in 
tlie  hands  of  the  OMu:iii  il  donee  or  of  Homebo<ly  to 
whom  ho  had  tiansferred  it.  Then,  having  as  a 
matter  of  courtesy  stopped  the  cheque,  Shearman  is 
told  that  the  debt  hae  been  aansmed.  Batdowthat 
eottsfitate  him  a  traatee?  In  the meanlline be  has 
given  his  cheque  and  become  liable  upon  it ;  and  it 
seems  to  me  that  this  is  really  an  attempt  to  create  a 
trust  by  giving  notice  after  payment,  and  to  put  the 
assignee  in  as  good  a  position  as  if  he  had  given 
notice  before  payment.  It  is  then  too  late  to  give 
notice.  The  person  to  whom  notice  ig  given  Irn 
come  under  a  legal  obligation,  which  may  resiiit  lu 
an  action  being  broug'it  iig  iinst  him.  It  seems  to 
me,  therefore,  that,  having  given  a  cheque  on  which 
he  is  legally  liable,  he  !•  bound  to  deel  with  the 
holder,  notwithstanding  any  notice  he  may  subse- 
quently receive.  For  these  reasons  I  agree  that  the 
fodgmont  of  Kekewidit  J.,  most  banvened. 

£k»iiv4tura,  LuxUjft  Elau\,  tfc  (JardntTi  J,  JJ.  /'uAr- 


^vit  of  f  wrticf. 

In  re  CaRNE'S  SETTLED  ESTATES,  [a.) 

Settled  land — Trust  to  allow  loirfow  to  occupy  ta$tU  sa4 
bmd$  to  Ung  aa  she  might  with  to  do  io-^SMti  Lmd 

Ad,  1882  (45  &  4G  Vl-t.  c        sn.  2,  38,  58. 

A  mantion-houtt  uxu  vetted  in  trutUm  for  a  iarm  (/ 
1,000  year*  lyon  frail  to  «Mow  the  plaintiff  to  ormpf 
the  $aine  rent  ffto  so  long  as  sAe  might  iais4  Is  eBafi'eat 

to  do  to. 

Ihhl,  thai-  the  plaintiff  ton*  tenant  for  Vf-  v-Wtin  ikt 
meaning  of  the  Settled  Land  Ad,  1882 ;  but  held,  tid 
the  tnuteea  of  the  term  were  not  tnMfees  for  tts  fOtfm 

of  fh>-  Rrlthd  Land  Act. 

Adjourned  sununons. 

By  an  indenture  dated  the  14th  of  March,  lS9d, 
certain  heieditaments  includmg  the  oasde  and  msaor 
of  St.  Donats  were  (subject  to  *  leot-diaKge)  one* 

veyed  to  trnstees  for  a  term  of  1,000  years  upJtt 
trust  to  allow  the  plaintifT  to  occupy  the  castle, 
pleasure  ground,  stables,  and  certain  fields  rent  fr--3 
as  long  as  she  should  desire  to  do  so,  and  npoa 
further  trust  to  raise  ■ome  i^ecifled  nnneotmsMff, 
and  subject  to  the  tom  to  tho  VM  of  One  of  BS 
defendants  in  foe. 

Tho  plaintifT  took  out  a  Huniin  n-:  to  hare  it 
determined  (1)  whether  she  was  tenant  for  life  under 
the  settlement ;  (2)  whether  Uie  trustees  of  the  t«ru: 
were  trustees  iox  the  purposes  of  the  Settled  Lsad 
Acts ;  and,  (3)  if  neoessary,  for  the  appointUBBt  e( 
trustees  for  the  purposes  of  those  Acta. 

H.  TerreU.  Q,(Lt  and  W*  M.  Ouin,  far  the  t^mbI6S.— 
The  plsinttf  it  wH3ifn  the  dsAsitton  in  aaeliDB  1  (1% 

sub-section  j,  or  at  all  events  has  the  powers  of  a 
tenant  for  life  under  section  5S  (1)  vi.  [They  cited 
In  re  Paget't  Settled  EttaUs,  33  W.  R.  898,  30  Ch.  D. 
161  ;  In  re  EduMirtM  Settlement,  [1897]  2  Ch.  413, 
4.3  W.  R.  Dig.  142 ;  In  re  EaidmaH*$  Settted  EMm, 
[1S08].  W.  N.,  p.  170.]  The  power  to  raise  moMf 
includes  a  powf^r  of  sale  {Taiker  v.  Small,  6  Sb. 
625),  so  that  thr  trustees  of  the  term  aretnirtMsfo 
the  purposes  of  the  Settled  Luid  Acts. 

Vernon  8m^h,  Q.C.  and  J.  G.  Wood,  for  iht 
defeiiLiiit.  the  reversioner. — In  In  rr  Edtcanifi 
there  was  more  thao  a  mere  right  of  personal 
oocupation,  which  is  all  there  is  nere.  In  In 
Payiefs£dti«/ ^kfarfsaseotion  61  i^M^,  and  thepsfsoa 
who  had  the  peinn  of  tennt  lor  life  wm  eotiUBl 
to  the  rents  and  pBoftts; 

Terrell,  Q.C,  replied. 

North,  J. — I  do  not  see  how  to  escape  from  tb« 
decision  of  Bomor,  J.,  in  In  re  Ea^.nnn'i  S'rit'd 
Eiiatea.  I  see  no  distinction  between  the  two  caaai  k> 
far  as  the  limitation  goes,  and  aooording  to  the  <Ji 
authorities  such  a  limitation  grants  an  estate  for  life: 
see  Co.  Litt.  42a,  and  Burton's  R«al  PruiMjrty  {Tth 
ed.),  p.  239.  It  may  be  that  the  mansion-house  esn 
be  sold  and  the  rest  of  the  estate  left,  and  th^  this 
is  contrary  to  the  intention  of  the  settlor ;  bat  tts 
question  is,  what  doet  the  Aot  wy  t  I  do  liot  see 
way  to  put  a  different  oonstmotion  to  tlut  adopM 
by  Homer,  J,  The  trustwa  of  the  t«?rm,  however,  »r* 
not,  in  my  opinion,  trustees  for  the  puipoees  of  th« 
Act.  and  there  must  be  a  xefefflDoe  to  nnamlww 
the  appointment  of  tmsteee. 

RoHcitors,  rf.  Terrell ;  Field,  Fiuscot,  ,t  Co. 


(u.)  Ut<jK>rted  by  Q.  B.  HamiuCOK,  Esq.,  Bartiater 
at-I*w* 
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Court  oC  ;appeai 

(A.  L.  Smith.  CoUina.  ) 
nd  BonMr,  L.JJ.)  ) 

Mountain  v.  Pahb.  (a.) 

}!<ifUr  and  tervnnt — Emploiter*'  Jiahility — Ar.ciiental 
iajuri'-f  '  Arlilr-itiiui — TKri'dirtinn  of  roiinti/  court 
juilof—Xiw  trial — W'Tkmais  CitmpetuaUou  Afi, 
\m  (60  <f  61  Vict.  c.  37).  *.  1.  5Hb~§teUon  3; 
Sthfditle  II.,  M.  2.  4  —  Workmm'»  CamMouatioH 
m».  \m,  rr,  I  (4),  24.  64. 

A  county  touH  Jud'fe  has  no  juritdidion  to  grant  a 
n^w  trial  in  tut  arMnrfim  wtdtr  the  Workmen't  Com- 
;i>Mrfion  Act,  1897. 

AppMl  from  ft  deeUoii  of  111*  5^8*    ^  Nottin^ 

bam  r.-nnty  Court  rofnsiug  to  praiit  a  now  tri?il  in  an 
wbiimliuu  under  the  Workmen's  ConipensatJuu  Act, 

mi. 

The  workman  in  tbU  case  baviuf;  made  a  claim  to 
MNupeosation  luulflr  the  Act.  the  matt«r  was  heard 
on  the  15th  of  Xovember,  1898,  before  the  county 
wurt  judge  sittioiar  a«  an  arbitrator  nnder  the  Act, 
■.n  l  an  award  iim  li  in  favour  of  the  workman. 
On  the  10th  of  December  the  employer  gave  autiue  of 
bu  intention  to  apply  to  the  county  conrt  judge  for  a 
16*  triftL  On  the  h«ftriDg  of  the  ftppUoraon  on  tbo 
lilt  of  Sooombtr  it  wtm  ol^ecsM  on  tbo  puit  of 
fhe  workman  that  the  county  court  judge  bad  no 
j«n»diction  to  grant  a  new  triiU.  Thp  county  court 
jwlge  wttK  of  opiniiin  that  he  hod  juriadiction  to 
"Tif-rtaiu  the  application,  bat  he  diflmiued  the  ftppli- 
.tion  on  the  ttMrits,  Tthubig  to  allow  n  new  mal. 
employer  appealfKL 

Etherington  Smith,  for  tho  workman,  took  a 
T>r<eliminary  objection  to  the  hearing  of  the  appeal. — 
The  county  court  judge  bad  no  jurisdiction  to  hear 
flie  application  for  a  new  trial,  and  no  appeal  lie* 
from  his  rt  fnsal  to  ffrant  a  Ti"W  U'ln'..  \{  fii^'  <  rijjiiiFtl 
bearing  be  sat  as  an  arbitrator,  and  wheu  ouce  he  bad 
made  lus  award  he  had  no  power  to  review  it.  The 
floljr  power  of  appeftlins  nom  an  award  nnder  the 
Worlonen**  OompenaAtton  Aet  fa  tbat  gfven  by 
5p<"tion  I  nf  the  second  schedtile,  w!.ic!i  is  i-^  fullow  s 
"  The  Arbitration  Act,  1889.  shall  uol  apply  tu  auy 
(irhitrat:!  ri  i;!jler  this  Act ;  but  an  arbitrator  may,  if 
be  thioks  fit,  submit  any  qn^'Htiou  of  law  for  the 
dfdnon  of  tira  ooamiy  oourt  judge,  and  the  deoUon 
at  the  judge  on  any  question  of  law,  either  on  such 
Rbmisdon,  or  in  any  case  where  he  himself  settles 
i)!"  matter  i  n  ^  r  this  Act,  shall  be  final,  unless 
withio  the  time  and  in  aooordanoe  with  the  conditions 
preeeribed  by  Rulee  of  the  Rupreme  Court  either 
pvty  appeals  to  the  Court  of  Appeal."  The  only 
•pimd  given  by  thie  Motion  is  an  appeal  on  a  question 
of  I»w  decided  at  the  hearing  of  the  nrbif rati  n  ;  and 
it  must  be  bmught  within  tweuty-one  ii*y8  :  see  ord. 
j r.  l:.',  of  tho  High  Oourt  Rules.  The  county  court 
juiige  haa  no  power  to  reconsider  his  award,  except  in 
the  single  case  provided  for  by  Motion  12  of  the  first 
sebedtde.  which  allows  him  to  review  a  weekly  pay- 
nent.  With  this  exception  his  award  is  tiual,  unless 
t]i»re  w  an  appeal  within  twenty-ont  d^y^.  The 
appellant  did  not  ^ve  notice  of  appeal  within  twenty- 
c  t.o  days,  and  therefore  he  ieoat  of  tine  for  appealing 
from  the  original  decision. 

W.  IJ.  St'-i  -'M'fn,  for  the  employer. — The  Workmen's 
Compeosation  BulflS,  189B,  show  that  an  arbitration 
oader  the  Act  is  an  aotun  ia  all  bat  name. 


(«.) 


at-Liaw. 


Bnle  1  (4)  incorporates  the  County  Court  Rules. 
Bale  24  eaya  ttiet  "subject  to  the  special  pro- 
vUoM  of  Hmm  roha,  the  prooedtire  in  an  arbitftttlea 
shall  be  the  same  as  the  procedure  in  an  action  com- 
menced in  the  county  court  by  plaint  and  "ummons 
in  the  ordinary  way,  and  determined  by  the  judge 
without  a  jury;  and  the  statutory  provisions  and 
rules  for  the  time  being  in  fONe  relating  to  aveh 
actions  shall,  with  the  neoeasary  modifications,  apply 
to  such  arbitration  accordingly  ;  and  in  the  applioa» 
tion  of  such  prorigions  and  nJ.  h  Ibe  applicant's 
request  for  arbitration  shall  be  deemed  to  be  a 
•nmmons  with  particulars  annexed,  the  dav  fixed  for 
vnoeedingwith  the  arbUxation  ahaU  be  deemed  to 
be  the  retom  day.  and  tiie  anpEoant  and  rMfMmdeota 
shall  be  deemed  to  be  plaintiff  and  di  fendant« 
respectively."  And  by  rule  64,  "where  any  umtteir 
or  thing  is  not  speciaUy  provided  for  un'Ii  r  tliese 
rules,  the  same  procedure  shall  be  followed  and  the 
same  provisfona  sbaH  ap|dy,  as  far  as  practicable,  aa 
in  asimOar  matter  or  thing  under  the  County  Courta 
Act,  1888,  and  the  rules  made  in  pursuunoe  of  that 
Act."  Part  of  the  procedun'  nf  an  action  in  (lin 
county  court  is  the  procedure  relating  to  an  application 
for  a  new  trial.  The  county  oourt  judge,  therefbn, 
had  jurisdiction  to  hear  an  application  for  a  new 
trial,  and  an  appeal  lies  frooa  hu  refasal  to  grant  • 
new  trial :  sea  iWs  Br^ht,  40  W.  B.  M»  [ISOS}  1 
Q.  B.  (>03. 

A.  L.  Smith,  LJ.— I  think  that  the  preliminary 
objeotlon  fa  a  good  one.  The  aoeelittn  to  whether  wa 

county  court  judge  had  jurisdiction  to  entertain  an 
B])pIicjitiou  for  a  new  trial.  It  it  clear  from  a  con- 
sidaratiou  of  the  Act  that  the  county  court  ju'lj^e  at 
the  original  hearing  was  sitting  as  an  arbitrator,  and 
as  an  arbitrator  only.  Section  1»  anboaeotion  3.  says  : 
"  If  any  qnestion  arises  in  any  proceedinga  nnder  tbfa 
Act  as  to  uie  IfabOtty  to  pay  compenaation  wider  thfa 
Act,  or  as  to  the  amount  or  duration  of  cntupiiisution 
under  this  Act,  the  queetiou.  if  uut  settle  1  by  agree- 
ment, shall,  subject  to  the  provisions  of  t)ie  first 
sohedole  to  tlua  Aot>  be  aettlad  by  arbitration  in 
aocoidanee  with  tha  aaoond  aebedida  to  thto  Aet.** 

The  first  schedule  deals  with  the  isnlf  nml  t'oinlitlous 
of  compensation.  And  in  passiiijj  1  vnny  refer  to 
si-  ti  ni  12.  which  f;ivc'i  the  arbitrator  power  to  rcvi-nv 
any  weekly  payment.  Section  2  of  the  second 
schedule  says  that  in  the  abwnce  of  agreement  m  to  an 
arbitrator  the  matter  should  be  aettibd  by  the  county 
oourt  judge.  Section  4  of  the  second  schedule  is  aa 
follows:  The  Arbitration  Act,  1SS9,  shall  h  i-  apply 
to  any  arbitration  under  this  Act ;  but  an  arbitrator 
may,  if  he  thinks  fit,  submit  any  question  of  law  for 
the  deniainn  of  the  county  court  jodge,  waA.  tba 
daouion  of  the  judge  on  any  queetion  of  law,  either 
on  such  submission,  r  in  any  case  whor  '  himwU 
settles  the  matter  nndti  this  -Vet,  shall  W  linai.  unless 
within  the  time  and  in  accordance  with  tlie  cnnilitions 
prescribed  by  iiules  of  the  Supreme  Court  either  party 
appeals  to  the  Court  of  Appeal :  and  the  oounty  court 
judge  shall,  for  the  purpose  of  an  arbitration  under 
this  Act,  have  the  same  powers  of  procuring  the 
att(»ndance  of  witiit  sscs  an  l  f'lo  production  of  doiju- 
uients  as  if  the  claim  for  compensation  had  hfian  made 
by  i^aint  in  the  county  court."  In  my  opinion  tha 
idea  govtming  the  whiua  of  the  enaotoiant  fa  that  » 
oonnfy  oourt  judge  who  siti  to  bear  a  ease  under  tba 

Act  sit^  as  an  arbitrator.  Now,  can  an  iirbitrrttor 
grant  a  new  trial  of  a  case  whidi  he  has  heard  '  It  is 
perfectly  clear  that  he  has  no  such  pow«a'.  It  wa«  argued 
that  role  1  (4)  and  rule  24  of  the  Workmen's  Com- 
pensatidn  Bnles  bring  in  the  County  Court  Bulee  and 
practice,  and  giv  the-  iwdjtn  the  same  powers  as  if  he 
were  sitting  nut  a^i  au  arbitrator.   And  rdianoe  waa 
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q;ieoiallx  laid  on  rale  64,  which  nyt  :  "  yfh«n  any 
matter  or  thing  to  not  specially  provided  for  onder 
these  rule«,  the  same  procedure  Hhnll  bf  follownl,  khiI 
the  same  provisions  shall  apply,  a«  far  jiracticnble. 
as  in  fi  siNnlur  liifiTier  or  thing  under  tlif-  Ciinnty 
Courts  Act,  1868,  and  the  rules  made  tapursuaucu  of 
that  Act."  la.  my  opiuioo  those  rates  are  intraded  to 
Miply  to  etam  mniae  the  Act  the  powan  to  which 
ta«7  refer  so  fv  u  tbey  are  applicable  to  arbitntions, 
Hnd  no  further.  The  county  court  juJge,  therpfore, 
wa«  not  vested  with  his  ordinary  county  court  juiis- 
diotiou,  and  he  had  no  pOWOr  to  «lli«ctlill  on 
tiuu  for  a  new  trial. 

CoLLiss  and  Bomkr,  L.JJ.,  oonoorred. 

(Hffeditm  allowett,  and  appeal  dimnimtL 

Solicitors  for  tlx*  workman.  J.  II.  Lm4t  IFutts,  fOT 

Whittintjliaui  A:  l\'ilUaiiif,  Nottiughttui. 

Boticiton  for  the  employer,  Jiramult^  White,  <t' 
Baundm,  lor.lTatttr  A  AuMmt,  IColtwilMiBi. 


From  Oban.  Div.  _     ^  . 

(liBdley,  M.E..  and  li.gby  and  is  ' 

y«iiglM»  Williams,  i:.JJ.)     j         reb.  16. 

Pexbkbtox  v.  HroKKs.  (a.) 

Divorce — Fureif/n  law — Decree  o//ore^n  court  competent 
to  deal  with  the  catm^JrrtgtOarUs—  WutU  ifSwUHo' 

tion — Validity. 

A  decree  pronounad  by  a  fvreiyn  court  comptient  to 
deal  with  t/ie  case  muttt  i/  not  cvutrary  to  natural 
Juetiee,  be  treated  in  tJtie  tuutdry  a«  valid  uuttl  it  it  eet 
midet  thoagh  the  irretpdaTitie$  of  the  proceet  by  which  it 
wa»  obtained  were  »uch  as  by  the  local  lato  to  deprirt:  (ht 
furtiyn  court  of  juri»dictioH.  A  dtcree  •>/  diiw  ct  j.rn- 
hhuiukI  hi/  II  Fluriila  divorce  court  httwceu  j'trsans 
whom  it  uiae  atmpetent  to  summon  before  it  wiil,  tlure- 
fore,  be  received  hen  OS  valid,  eeen  if  it  be  the  law  of 
Fiulrida  that,  the  tumpMO*  having  beea  iesued  only  ten 
dbys  {inttead  of  tea  dear  days)  before  the  return  day, 
the  court  had  uo  JuriMeUoH,  ititd  it$  decree  h  an 
ubstjliUe  nullity. 

Appeal  from  Kelrowioh,  J. 

The  material  facts  are  sufficiently  stated  in  tho 
judfrmetit  of  liudley,  M.E.,  to  which  stat<^mt>iit  ic 
need  only  b«  added  that  ttn  divorce  gnuited  by  the 
Fioftdaoouit  ngtiust  Mrs.  Pemberton,  the  appellant, 
on  tlie  patitUm  uf  UoloiW  Brwin,  her  former  husband, 
was  pronoonued  Oli  Um  gioiiiid  of  tlia  lady'a  violsiit 
temper. 

«W»  Q'^ '  Dicey,  Q.fy,f  uaA  John  Oetiderson,  for 
the  appaal,  r«f«rr«d  to  Green  Oreen  and  Seilyun'cJc, 
41  W.  R.  591,  [I89S]  P.  89;  Vavqnelin  v.  Bouard, 
12  W.  II.  12S,  13  O.  B.  N.  a  341;  Buchanan  v. 
R-i^ktr,  I  C»mp.  63,  I80b.  9  East  192;  Reynolds  v. 
Fvntun,  '6  C.  B.  187  ;  Ferguson  v.  MaLun,  11  A.  &  £. 

17»;  Schiheby  v.  Wtdtukolt.  Id  W.  K.  d87t  L.  B.  6 
Q.  B.  165;  CaOriqaa  v.  Imtie,  19  W.  R.  I,  L.  R.  4 

H.  L.  Ill;  <7-r/,jrtf  V.  r/my,  I'J  W.  K  :H8,  L.  K.  fi 
Q.  B.  IvJ'J ;  ai^d  In  re  'I'rufvri,  Trujiuid  v.  Itlauc, 
36  W.  B.  163.  3G  Ch.  D.  600.  [Vauohan  Wiluams. 
I«.J. — Ilendereou  v.  ilenderaoM,  9  Hare  100;  and 
AnbAjf     Pnstoriu*,  36  W.  U.  407.  20  Q.  B.  D.  764  ] 

ll'urrington,  ().(  '.,ttuil  .4.  II.  Iii<f/irn,  for  tlii  defend- 
ants, rtrfemd  to  l>ic»y'ii  Coiitlict  of  Laws,  pp.  402, 
4(t3 ;   Story's  Coufliot  of  Laws  (8th  ♦•d.),  p.  829 ; 

Meyer  v.  Maliiy  24  W.  £.  963.  1  C.  P.  D.  3oii,  ac  p.  370  ; 

Hawthorn  ▼  Harris,  23  W.  R.  214  ;  i'hilli piou  v. 

(a.)  Ii»'portcHi  by  R.  C.  ilACKlLXilE.  Ksn.,  li«iii«Usr- 
at' Law* 


Emanud,  66  L.  T.  £ep.  S58.  35  W.  E.  Dix.  160; 
Maddoek'a  GImo.  Prao.  (Sid  «d.),  voL  u.,  pp.  34S,  m, 

391. 

Jtlf.  Q.C„  in  reply,  referred  to  Bull<ni  and  Luks'i 
Pneoedmil*  of  Plntding  (0tb  ad.),  p.  m 

Car.  adfm  valL 

Frb.  16.— 1b»  Ibllowkif  wiitten  Jodfnmti  wm 

delivered : 

LlNDLBY,  M.R..  read  the  fullowinK  jultrmfBt: 
The  plaiutiff  in  this  actiou  cKima  to  be  entitl*.!  to 
a  jointure  of  £200  a  year  under  the  will  of  Fnaeii 
A.  B.  Pemberton,  who  died  on  tbo  2nd  of  AaitHt. 
1892.  Tho  plaintiflTs  right  to  tha  sum  d*"pt»ndi  up:2 
whether  nhe  in  the  widow  of  this  t^eitator,  and  tLu 
(icpi  ntU  upon  thn  validity  of  thuir  alle^^ed  uurria^, 
Mtid  this  depends  upon  the  validity  of  a  prB«i«i« 
divorce  of  the  lady  from  a  fbraur  httsbiad  of  tks 
name  of  Erwin. 

Kttkewioh,  J.,  has  held  the  divorce  invalid,  sod 
h>«s  disoiisaod   the  plaintiffii   action    with  oo»t«. 
From  this  decision  she  has  »pp«i»ltKi.    The  matsn«I 
facts    are  as   follows:   In    February,    1884.  tb* 
plaintiff  and  Bnrin,  who  were  botb  domioilad  sad 
resident  in  Ha  9fe«t«  of  Florida,  wan  manriad  ia  that 
country  aocordinc^  1 1  the  laws  thereof.    Oa  the  l*;h 
of  January,  1888,  Erw^iu,  the  husband — the  plsintiff 
and  her  huubaud  being  then  in  Floridii — sued  the 
plaintiff  for  and  obtained  a  decree  for  divnroa.  ffei 
decree  was  proooonoad  by  a  oomt  having  jowildiellflB 
in  Florida  to  pronounce  divorces  betwe<*n  perscmi 
domiciled  and  resident  in  Florida,  and  the  de<xeeha* 
never  been  set  aside  or  rvvorsed.    It  standa  »a  a 
and  subsisting  decree.     Its  vmlidity  is,  bovdver. 
iuipesohed  by  the  defendants  on  grounds  which  will 
He  stated  praaently.   On  the  'iOth  of  Daoeoibar,  Ittft. 
1  ]rwln  being  itill  uive,  the  plsialiff  aid  Mr.  Pambataa 
nuirriod  in  Florida ;  th«y  lived  togetb^r  ui  mm  m:  ' 
wife  uiitil  his  death  in  August,  1892.    Uud&r  the 
and  codicil  of  his  grandfather,  Mr.  Pemberton  wu 
entitled  to  oertaineatates  in  this  oountry  forbislifsb 
and  be  bad  power  to  charge  them  witb  an  aanaity  or 
jointuri'  nf  £'}'M)  h  vrar  iu  favour  of  anj' woman  ni.£om 
he  should  Lu*rry.  la  f-xerciseof  this  power  he  nijkd*  m 
will  appointing  the  £200  a  year  to  the  plaintiff.  The 
defendaubi,  who  are  euUtltnl  to  the  estates,  diapatetb^ 
validity  of  the  appointment,  and  contend  that  th^ 
decree  divoroiiurt^  plaintiff  from  her  former  bnsbaad, 
Erwin,  was  TOM  and of  no  efftict  by  tfao  law  of  Plor^ 
It   is  jiri>ved  that  by  the  law  uf  TL  ii  ia  suit.-  l^^r 
divorce  are  oumuieuoed  by  a  bill  [i-'-,  a  p«-tit)on: 
presented  to  a  judge  of  a  circuit  court  aittiog  in 
Ohaooeiy.    Tho  att^tent«>iita  are  vwifiod  by  a  iat* 
affidavit  by  the  plainfiff  mad*  before  n  ^""'^"T  ^ 
tht*  c■o^^^.      The  bill   and    afTidiivit  ar©  then  filed 
in  the  otKce  of  tho  clerk  of  tho  court.     A  tubpubt 
to  nppt  ur  addrossod  to  the  dofondant  is  tht  o  iasuni 
under  the  seal  of  the  cotirt.    The  time  for  appearasce 
must  not  be  less  than  ton  dear  days  fmaa  tbi 
issue  of  the  subpa:na.     The  subpoena  is  eent  to  tb* 
shehfT  for  service,  and  it  must  be  nerved  tea  day* 
bt'fore  the  time  fur  appearance.    When  aerred  tbf 
subpijcm  is  returned  and  filed  in  the  office  of  xh»  clerk 
of  tbe  oDort  wfakb  ietoad  it>    If  tha  dabndaat  doss 
not  apnaar  a  pradp*  1m  a  dacna  «ro  roni^sw  is 
obtdned  by  die  plaintilF  and  ii  ffled  wttk  tbs 

clerk  of  the  court,  and  after  a  certain  time  » 
decree  pro  omjcssn  under  the  seal  of  the  ooor*  »» 
enteiod  bv  hiui.  This,  however,  is  not  the 
decree.  Before  that  is  obtained  evidence  in  suppiX 
of  the  plaintiff**  OMO  ia  takan  before  the  master.  H» 
certified  it  to  the  court,  and  the  evi(]<>nce  and  bis 
certificate  are  thf>n  filed  in  the  proper  office.  Before 
the  ««ee  i«  bntugbt  bafora  Ibo  eoort  for  fiud 
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•  »bort  lammary  of  the  proceedings  with  their  date« 
(ctlled  *'  Bt«p  notes  ")  is  prepared,  and  ia  signed  by 
tb«  clerk  of  the  oourt  and  is  filed.  The  papers  and 
proofs  are  then  laid  b«fore  the  judge,  and  if  he  is 
fstufied  with  them  a  decree  for  divoroe  is  pronnunoed 
is  drawn  up  and  signed  by  the  judge  and  filed. 

The  above  procedure  w*8  followed  by  Erwin,  and 
MTe  in  one  respect  everything  was  p^rffwtly  regular. 
His  bill  was  duly  prosented  and  filed  iu  the 
proper  oourt  on  the  25th  of  November,  1887 ;  a 
nibfj<i:na  was  duly  served  on  his  wife.  She  did 
ikot  Appear.  All  sub'^-queut  steps  were  duly  taken, 
uiJ  on  the  ISth  of  January,  188S,  a  final  d«H;roe 
«M  pronounced  agaiust  her,  which  is  aa  follows. 
[His  lordship  read  the  decree,  and  proceeded:] 
The  decrf^e  was  filed  on  the  28th  of  January 
1888.  It  has  now  been  ascertained  that  the  auhjHeiut 
to  appear  did  not  leave  ten  clear  days  between  the 
d«ie  uf  the  writ  and  the  time  for  appearance.  The 
tvhpaeiM  was  dated  the  25th  of  November,  1887,  and 
tli4>  time  fixed  for  the  wife's  appearance  was  the  5th 
ofDecemher,  1887 — i.e.,  t«i  days,  but  not  ten  clear 
days  after  the  25th  of  November,  18S7.  Th»»  writ 
«w,  in  fact,  served  on  the  wife  on  the  25th  of 
Xovember,  so  that  the  rule  as  to  service  was  oom- 
piifd  with,  and  no  application  to  the  clt-rk  to  entf>r  a 
dH:'ee  against  her  whs  applied  for  until  the  2nd 
of  Juinary,  18H8.  There  are  no  grounds  whatever 
for  saying  that  she  did  not  know  of  the  proceedings, 
tior  that  she  had  not  time  to  enter  an  appearance  on 
or  before  the  5th  of  December,  nor  that  she  had  no 
opportunity  of  defending  herself.  Moreover,  she  is 
Dot  herself  questioning  the  validity  of  the  decree  of 
divorce  ;  on  the  contrary,  she  maintains  it  was  and  ia 
perfectly  valid. 

The  defendants,  however,  contend,  and  they  have 
ad>inc«d  expert  evidence  to  prove,  that  as  the 
tubpaiia  to  appear  did  not  give  the  wife  ten  clear 
days  for  appearance  the  aubfMiiut  was  not 
irregular  only,  but  absolutely  void,  so  that  all 
tuWquent  proceedings  were  void  also,  and  th>it  the 
oiurt  bad  no  jurisdiction  to  pronounce  any  decree 
»Kainst  the  wile.  The  defendants  further  contend 
thiit  the  decree,  being  wholly  void  by  the  law  of 
Florida,  moat  be  treated  as  wttolly  void  by  this  and 
all  other  civilized  countries.  The  evidence  of  the  law 
of  Florida  is  not  to  my  mind  so  clear  as  to  convince 
me  that  the  decree,  standing  as  it  does  unimpeached, 
could  be  treated  in  a  collateral  proceeding  as  wholly 
unll  and  void  even  in  Florida.  Mr.  Struntz,  the  plain- 
bff*s  expert,  does  not  take  that  view  of  the  law.  It 
is  trne  that  in  two  passages  of  his  cross-examination 
(pp.  29-31)  he  says  that  if  proper  proceedings  Wf-re  not 
t«ktai  the  court  would  not  have  jurisdiction,  but  he 
insistA  that  as  the  wife  was  served  in  time  the  defect 
in  the  auhpcena  was  not  fatal  to  the  jurisdiction  of  the 
court.  The  defendant's  expert,  Mr.  Warts,  uuqaee- 
tionably  goes  much  further,  and  says  that  Mrs.  Pvm- 
berton  aod  Mr.  Erwin,  who  also  married  after  the 
divorce,  could  be  both  convicted  in  FL>rida  of  bigamy, 
notwithstanding  the  decree.  But  even  Mr.  Warts 
■ays  that  the  detect  in  the  writ  of  auhfxi  na  would  have 
h««n  cured  by  the  wife's  appearance  (see  p.  42),  which 
makes  me  hesitate  in  saying  that  I  am  satisfied  that 
the  decree  ia  void,  even  by  the  law  of  Florida,  for 
want  of  jurisdiction.  The  court  which  pronounced  the 
decree  ougbt  to  be  credited  with  knowing  what  irregu- 
larities  (if  any)  were  fatal  to  its  jurisdiction  and  what 
were  not,  and  the  court  had  before  it  all  the  materials 
Deoeasary  for  forming  a  judgmout,  and  oversight  or 
carelessncaa  ought  not  to  be  presumed  by  us. 
Although,  therefore,  Kekewich,  •).,  considered  Mr. 
Warts  a  more  satisfactory  witness  than  Mr.  Struntz,  I 
ooold  not  myself  without  further  information  oome  to 
the  tmne  conplusion  as  (he  letuned  jud^e  a«  to  th« 


utter  worthlftSsnesB,  even  in  Florida,  of  the  decree 
which  the  defendants  impeach.  Further  information 
on  this  point  could  be  procured,  if  necessary,  under 
the  provisions  of  24  &  25  Yiot.  o.  11,  but,  in  my 
opinion,  it  is  not  neceesary  to  pursue  this  question 
further. 

Aiisuming  that  the  defendants  are  right,  and  that 
the  decree  of  divorce  is  void  by  the  law  of  Florida,  it 
by  no  means  follows  that  it  ought  to  be  so  regarded  in 
this  country.  It  sounds  pantdoxical  to  say  that 
a  decree  of  a  foreign  court  should  be  regarded 
here  as  more  efficacious,  or  with  more  respect 
than  it  is  entitled  to  in  the  country  in  which 
it  was  pronounce<I.  But  thin  p<^radox  disappears 
when  the  principles  on  which  English  courts  act 
in  regarding  or  disregarding  foreign  judgments 
are  borne  in  mind.  If  a  judgment  is  pronounced 
by  a  foreign  court  over  persons  within  its  jurisdic- 
tion and  in  a  matter  with  which  it  is  competent  to 
deal,  English  courta  never  investigate  the  propriety 
of  the  proceedings  in  the  foreign  court,  unless  they 
ofifend  against  English  views  of  Bub-»tantial  justice. 
Where  uo  substantial  injustice,  according  to  English 
notions,  iti  committed,  all  that  English  courts  look  to 
are  the  finality  of  the  judgment  and  the  jurisdiction 
of  the  court,  in  this  sense  and  to  this  extent — viz., 
its  compotenoe  to  entertain  the  sort  of  case  which 
it  did  deal  with,  and  its  competence  to  require 
the  defendant  to  appear  before  it  If  the  oourt 
had  jurisdiction  in  this  sense  and  to  this  extent, 
the  courts  of  this  country  never  inquire  whether 
the  jurisdiction  has  been  properly  or  improperly 
exercised,  provided  always  that  no  substantial 
injustice,  according  to  English  notions,  has  been 
committed.  There  is  no  doubt  that  the  courts  of  thia 
country  will  not  enforce  the  decision  of  foreign  courta 
which  have  no  juri»diction  in  the  sense  above  explained 
— i.e.,  over  the  subject-matter  or  ov6r  the  persona 
brought  before  them.  [BUalcdship referred  to  Srhihaby 
V.  ]\'e»lenh(Jz ;  llouaillon  ▼.  Jlotuillon,  28  W.  R.  G23, 
14  Ch.  D.  351 ;  PnV«  v.  Dtwhurst.  4  My.  &  Or. 
76 ;  Bucha'utn  v.  liucker ;  Hirtlar  Giirdt/ul  Siinfh  v. 
Ilujafi  of  Faridkoie,  [1894]  A.  0.  <)7n.'l  But  the  juris- 
diction which  alone  is  important  in  these  matters  ia 
the  competence  of  the  court  in  an  international  sense 
— •  e.,  its  territorial  competence  over  the  subject- 
matter  and  over  the  dufeudant.  Its  competence  or 
jurisdiction  in  any  other  sense  is  not  regarded  as 
material  by  the  courts  of  this  country.  Tnis  is 
pointed  out  by  Mr.  Westlake  (Int.  Law,  s.  308)  and 
by  Foote  (Private  Int.  Jur.  (2nd  ed.),  p.  547),  and  ia 
illustrated  by  Vanquflin  v.  liounxnl.  That  was  an 
action  on  a  j  iidgmeot  obtained  in  France  on  a  bill  of 
exchange.  The  court  was  competent  to  try  such 
actions,  and  the  defendant  was  within  its  jurisdiction. 
He  let  judgment  go  by  default,  and  in  the  action  in 
this  country  on  the  judgment  he  pleaded  that  by 
French  law  the  French  court  had  no  jurisdiction 
because  the  defendant  was  not  a  trader  and  was  not 
resident  in  a  particular  town  where  the  cause  of 
action  aroxe.  In  other  words,  the  defendant  pleaded 
that  the  French  action  was  brought  in  the  wrong 
court  (see  the  13th  plea).  The  Court  of  Common 
Pleas  held  the  plea  bad  and  that  the  defence  sot  up 
by  it  should  have  been  raised  in  the  French  action. 
The  French  action  in  I'aiKjuelin  v.  Iloiiard  was  an 
action  in  peraoiiam,  and  the  parties  to  the  action  in 
Franca  were  alao  the  parties  to  the  action  brought  in 
this  country  on  the  French  judgment.  The  decision 
therefore  does  not  exactly  cover  the  present  case,  but 
it  goes  far  to  show  that  the  defendant's  contention  in 
this  case  cannot  be  supported.  The  defendant's  con- 
tention entirely  ignores  the  distinction  between  the 
jurisdiction  of  tribunals  from  an  iiit<-riiiitiuiuil,  and 
their  jurisdiction  from  a  purely  municipal,  point  of 


THE  WEEKLY  EEPORTEIL     i^B.um.)    m  XLm 


OODKT  OP  ArPEAi. 


FXMBBBTOir  V.  HUOHBk 


OouBT  or  Apmj;. 


But  that  datiDction  Ntti  on  good  ecn^e  rvA  U 
_  lissd  ly  modem  writen  on  privaid  inter- 
national law  :  8e«  Weatlake  and  Footo  ;  Piggott  oa 
Foreign  Judgments,  p.  129,  et  $eq.  The  latter  aays 
at  p.  130:  "  The  jarisdiotion  to  pronouDoa  Judgment 
bia  anit  depends  aolely  on  tlis  lisbt  to  sumoion  a 
pjmon  belore  the  tribanal  to  defend  the  suit." 
Wharton's  Int.  Law,  paragraphs  792,  &c.,  contains 
a  careful  review  of  the  question  by  a  learned  American 
lawyer,  and  brings  out  the  distincticD  very  clearly : 
eee  paragraphs  801.  812.  In  pangmpk  812  he  aa>s, 
"  The  true  tett  is  oompetenoe  womaag  to  the  mles 
of  iutomational  law  " ;  and  it  i»  pfadn  tfiat  thfliO  do 
innludo  more  ruled  of  procedure. 

In  Diciiy'8  Conflict  of  Laws  there  are  some  vahiable 
chapters  (xi.,  p.  361 ;  xvi.,  d.  100)  on  the  jatiadiotion 
of  fonigiL  courts ;  aad  in  uem  inll  be  foond  varions 
nieaniiigi  of  the  exprettion  "court  of  competon't 
Jnrisdiotton.*'  Tboee  Tarious  meanings  sboir  the 
danger  of  using  that  eicpres^iou  withoat  tsking  care 
to  avoid  the  confusion  to  whioh  they  may  easily  give 
zise. 

It  may  beealelT  iaidtiuiit»  in  tha  opimon  of  writers 
on  intomational  law,  and  forintemational  purposes, 

the  jurisdiction  or  the  competency  of  a  court  does  not 
depend  upon  the  exact  observaucie  of  its  own  rules  of 
procedure.    The  defi  ndants'  contention  is  based  upon 
tike  assumption  that  an  irreguUritr  in  pmoedUM  ot  a 
lorngn  court  of  competent  juxiniotian  in  fhe  sense 
nT-iovt  explained  i<i  a  matter  whioh  the  courts  of  this 
country  are  bound  to  r©oogniz«  if  such  irregularity 
involves  nullity  of  sentence.    No  authority  can  be 
lonndlor  any  suoh  proposition,  and,  althioug^  I  am  not 
aware  of  any  Bnglish  dedsion  exactly  to  theoontaary, 
there  are  many  whioh  are  so  iuoousistent  with  it  as  to 
show  that  it  cannot  be  accepted.    A  judgment  of  a 
f  jr«  i-n  court  having  jniiadiction  nv»r  tlie  parties 
and    Bubjeot-matter  —  i.e.,    having   jurisdiction  to 
gnnxmcm  the  defendants  before  it  and  to  decide  such 
niattort  ai  it  hat  deoided— cannot  ba  impeaolied  in 
ibis  oomitry  on   iti  marHa:  Oatlrique  v.  Imrie 
[in  rem),  Goilard  v.  Gnv)  [in  p>rtonam),  Jf  -  i'  i  j  v. 
rdwMchinu,  20  W.  R. '-lul,  _L.  K.  4  P.  C.  144  (m 
•ptrmnam).    It  is  quite  inconsistont  with  those  oases, 
and  also  with  Vanqutlin     KoMord,  to  bold  thafc  aaob 
a  judgment  can  be  impeadiedhere  for  a  man  omr  in 
procedure.   And  in  Ccutriqne  v.  /inrf  T  nrd  Colonsay 
said  that  no  inquiry  on  such  a  matttjj  should  be 
made  (p.  44Sj.    A  docri     fur  divorce,  altering  as  it 
does  the  Uatua  of  the  parties  and  affecting,  as  it  may 
do,  the  legitimacy  of  their  afcer-bom  diildren,  is 
much  mcselike  a  jadgmeBttn  rm  than  a  judgment  in 
pertmam see  Niboyttv.Niboyet,  27  W.  E.  203,  4  P.  D. 
1 ,  at  ]  .  12.  And  where  there  are  differences  between 
the  two  the  deciaiuus  on  foreign  judgments  in  rm  are 
bettor  guides  for  the  determination  of        ease  than 
dadriOBB  on  foreign  judgments  in  ftrmnam.  The 
leading  recent  oam  onfereiicn  judgments  A)  rwn  are : 
(ISOf?)  noqlk.ni  V.  Crispin.  L.  R.  1  II  L.  301;  15 
W.  IL  11  L.  Dig.  S;  (isTO)  r„,,rnyue  v.  Imrie ; 
(1887)  Jn  rt:  Trii/ort,  Tnijh^rd  v.  lUonc    There  is 
nothing,  however,  in  the  decisions  in  those  canes  to 
Miist  the  defendants.   On  the  oontrary,  the  judg- 
ments deliTered  in  them  are,  in  tttf  ojdiijon,  adverse 
to  the  defendants'  contention. 

Id  Difjiif'ini  y,  Crifpin,  a  Portuguese  court  decided 
that  the  respondmt  was  the  natural  son  of  a  deceased 
awa  domiciled  in  Bovlngal  and  not  a  noble,  and  that 
tba  Ripondent  was  oonieqaeotly  to  enooeed  to  his 
father's  penonal  eatato.  Tlie  appellant  was  a  party 
to  tho.ne  proceedings,  but  she  aft-  rwai  Is  (  'hiimed  'Air. 
property  in  question  under  a  wiii  of  the  detoased. 
8he  was  held  precluded  from  disputing  the  Portngueso 
deoree.  Lord  Cranworth  distinctlj  itateH  (p.  315) 
tbat  tbe  dedrioo,  having  bteo  pronooneed  by  a  court 


of  competent  jurisdiction,  was  one  which  Engh<b 
courts  were  *'  bound  to  receive  without  inquiry  m  ut 
its  conformity  or  nottHNmiomi^iritilthekiws  of  tbs 
country  wbese  it  waa  proooonoed";  and  a  Ettls 
lower  Lord  Oranworth  stated  that  in  his  optnioQ 
evidence  to  show  that  the  de<  i-"  )ri  was  not  in  ac- 
cordance with  Portuguese  law  ought  not  to  h»»B 
been  received.  Lord  Cranworth's  judgment  did  not, 
as  I  understand  it,  torn  oa  the  faet  that  the  ^pdknt 
was  personaDy  estopped  fitMn  dispnling  tfie  Tteto* 
gueae  judgrnnnt  V>ecau8e  she  was  a  p>arty  to  tbs 
proceedings  ui  i  ortugal;  his  decision  was  based  en 
the  competency  of  tha  oonrt  and  tlie  nataita  of  tiw 
oontroverey  before  it. 

It  is  necessary ,  however,  to  bear  in  mind  thai  as- 
defended  proceedings  for  divorce  require  to  be  v^-rr 
narrowly  scrutinized,  for  such  divorces  may  ln^  ^^-i  \ 

■  nil'',  ,  1  at.  It  is  unnecessary  to  consider  wh.  r;  - 
an  Enalish  oourt  would  reooguize  a  foreign  ilivorc* 
proved  to  have  been  obtained  by  colluson  ev^  if  ths 
parties  divorced  vera  foreigners  domiciled  and  re^ 
dent  witUn  tiie  Jiltisdiotion  of  the  foreign  court. 
collusion  is  relied  upon  or  pri  vn]  In  ihc  jires^-u;  e-^-- 
If,  therefore,  the  principlew  alovo  explained  art) 
correct,  I  see  no  ground  on  which  an  English  oovt 
can  refuse  to  xeoogniaa  the  validity  o£  the  divocea  in 
qnestion  in  this  case,  mdew  it  be  on  one  or  otheref 
the  two  following  fn-nunds — vii.,  (1)  that  a  foreign 
divorce  decree  proijuunce<l  in  an  uudefended  aotioo 
will  never  rec'ognize<l  in  this  country;  or  (2)  that 
the  oourts  of  this  country  will  not  recognize  any 
divorce  even  of  foreignen  for  any  cause  other  than 
those  for  which  a  divorce  can  be  obtjiine<^l  in  thii 
country.    To  lay  down  now  for  the  first  time  either 

■  f  til- Hi'  (Lh  '.r;i:i's  i-;,  in  my  judgment,  quite  im- 
pusaible,  nor  were  they  alluded  to  by  counst*!.  I 
thought  it,  however,  desirBkUe  to  mention  them  in 
order  that  it  migiit  not  be  euppoead.  tkurt  tbej  had 
been  ovarloofced. 


In  the  result  the  appeal  must  be  allc  w 


I  the 


judgment  reversed,  and  a  declaration  b©  roaie  that 
the  i)laintitf  is  entitled  to  the  £200  a  year  with  an 
account  and  order  for  payment.  The  defsndante 
nrart  pay  the  ooiti  of  the  notion  and  of  the  appeaL 

ElGUr.  L.J. — I  agree,  and  I  base  my  judgment  on 
the  gromnl  tli'ii  '.VM  liiive  no  right  in  this  acti  • 
inquire  iii!o  the  question  whether  or  not  the  court  at 
Florida  did  or  did  not  act  upon  a  correct  view  of  tiks 
law  and  pcooedure  of  tbeir  own  Statak  The  State 
bad  Mcolasive  jarisdiotion  to  deal  wflh  tlie  penoos 
domiciled  and  resident  within  its  territory,  tlie  oonrt 
which  pronounced  the  dtvitn,  for  a  divorce  was  tbe 
proper  court,  and  the  only  proper  court,  for  enters 
taining  and  deciding  upon  divorce  aotioaas  witUn 
the  territory,  and  it  seems  to  me  that  on  priocipl* 
and  authority  the  courts  of  this  countrj'  are  boun4 
to  aunme  that  the  court  understood  its  own  pro- 
cedure ani  law,  !in  1  that  the  evidence  of  experts  oagbt 
not  to  have  been  resorted  to.    Oattrigtte  v.  Imrie  (a 
case  of  a  judgment  in  rem)  and  f^npislia  Bouar-i 
(where  a  jodgaMii.t  of  a  French  oonrt  was  support^dl 
are  two  of  the  more  important  authorities  cm  th« 
point.    The  court  whii  li  has  solo  juris  li  ti  a  over  the 
subject-matter  at  the  action  and  the  parties  thereto 
must  by  the  courti)  of  this  country  be  treated  as  the 
only  oompeient  tribanal  to  deal  with  tha  qneetas 
raiaed  in  the  divorce  action.  Bven  fhotq^  it  tram 
possible  to  point  out  some  mi  t  il-f>  as  to  the  muni- 
cijial  ]irooedur6  or  law,  the  courts  of  this  ooontry 

ought  not  on  that  ground  to  ovenido  On  netwL 

decision. 

The  objection  taVen  is  that  the  court  of  Vlciidn 

had,  according  to  the  municipal  law.  no  jnri-  ii  -ri  n 
to  pronounce  a  decree,  but  such  an  objeofeiou  as  uuu  i 
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think  ought  not  to  be  eBtertaiued  hy  U5.  Mrs.  Elrwiu 
bad  all  the  notice  of  the  proceedings  which  the  law 
of  fcbo  Stets  N^oired,  thoiudi  ii  we  Jud  m  zigiik  to 
uqidre  fititlMr  it  may  wttl  be  fhefc  tb«re  wee  an 

irregTil&rity  in  fixing  the  clay  for  appearance.  The 
effect  of  a  judgmt-ut  such  as  this,  determining  the 
tkit'is  of  Mrs.  Erwin  to  bo  that  of  a  /fine  sole,  has  as 
much  eit'ect  as  agaimt  persona  not  parties  to  the 
action  as  a  judgment  in  nm  in  eaaloipMie  efaaonm- 
•tanoes  would  h&va  had. 

VAtronAJi  WiixiAMS,  L.J.— I  agree  with  the  rest 
of  the  court  that  the  diyoroe  decree  in  the  court  iu 
IloaidftiaiuitbetreetedeBtbe  jndgoieDtof  aionign 
eoort  of  competent  jniiidieeioD,  end  oennot  oe 

examined  or  imj>eached  on  any  of  the  grorinds 
•oggested.  That  the  Florida  coiu-t  is,  from  an  inter- 
miuosal  point  of  view,  a  court  of  <  jinj  i  t-  ut  ;  ;:is 
diction  is  not  questioned.  Tbo  partiett  were  married 
in  Florida,  ana  domioiled  then,  end  jTrnMBt  witliin 
tike  juxisdiction. 

It  ie  seid  thet  tbe  eridenoe  of  the  foieicn  experts 
dMNM  that  the  jndgnMot  ie  *  nnUity  If  neaon  of  the 
deieetlve  process,  and  thet  we  ere  bound  1^  tbeir 
evidence  as  to  what  the  furfigr,  liiw  ia.  But  this 
CTideuce  does  not  show  in  regaid  to  judgments 
^eneiuUy  thit,  if  in  civil  proceedings  in  Florida  the 
jodgmtoit  ha<l  been  relied  on,  the  party  against  whose 
Interest  it  was  set  up  would  not  hare  had  to  show 
tbet  the  judgment  had  been  set  aside.  It  is  clear  in 
tte  case  of  a  judgment  of  a  superior  court  on  a 
pwoaet  ecfekn  ia  England  if  a  pIamti£F  arrested  on  a 
pfoeees  aued  in  trespass,  and  the  defendant  justified 
under  process  under  n  judgment  of  a  superioroourt,  the 
plaintiil,  if  he  impeaciied  this  judgment,  even  on  the 
ground  that  the  action  was  wrong  in  ita  inception, 
would  have  bad  to  allege  and  prove  thet  the  judgmait 
bad  been  set  aside  and  that  etror  hed  been  noceeo- 
fully  brought. 

Tnere  is  no  evidence  fliaik Oli lew itnot tiie nme in 
Florida,  and  I  think  that  we  ought,  in  favour  of  the 
foreign  judgment,  to  make  this  presumption  in  favour 
of  tbe  judgment — that  ia  to  say,  to  trf  u  it  iu  civil 
proceedinga  as  we  should  treat  the  judgmuat  of  a 
enperior  court. 

Tbe  present  oaee  is  analogous  to  the  case  where,  in 
in  a  foreign  eoontcy,  Uie  proceedings  have  been  taJran 
efieiset  a  person  lobjeut  to  the  jaziediotionr  bat 
not  in  the  proper  contt.  In  Vanquthn  Bmuird  and 
Ik'jliuiii  Y.  Cnafiin,  the  defendar  t  wfis  j  rr  j  eriy  served 
ana  had  the  opi>ortuuity  in  the  suit  of  piutkding  to  the 
juriMlictiou  of  tjic  >  ,«urt  which  wrs  not  the  proper 
court.  Here  there  was  no  prosier  service.  Tbe  true 
Jttinciple  seems  to  me  that  a  judgment,  whether  in 
^ertmam  or  in  rem,  of  a  supenor  court  having  juris- 
*  ttolian  over  tbe  person,  must  be  treated  as  valid  till 
Mt  aaide  either  by  the  eoart  itself  or  by  some 
proceeding  in  the  netnie  of  e  writ  of  error,  unless 
there  has  been  some  defect  iu  the  initiation  of 
proccedingB,  or  iu  the  course  of  proceedings,  which 
•wtadJ  uiaka  it  oontr^Lry  to  iiiit.urnl  jubLir'.'  uj  treat  the 
foreign  judgment  aa  valid;  aa«  for  instance,  a  case 
where  there  bad  been  not  ooly  BO  MEvioe  of  pcooees, 
bat  ao  knowledge  oi  it. 

The  dlegetioai  ol  no  tervtee  elone  wodld  not  in  enob 
•  Oeee  avail  the  defendant :  fJ"<-hana)i  v.  HucJ^er, 
Wttgrnim  v.  J/oAon,  Bulleu  and  Leake's  Pleadings, 
(5tb  ed.}.  p.  748. 

Af/ptal  cMowtd, 

Solicitors,  iVers,  ChAwides%  ^  Co,i  Jiojpgoock  <fr 


Chan.  Div.  I  ».„  as 

North,  J.  f 

In  re  ShtTB. 

GBoa-fiioni  v.  BBinan,  (a.) 

Settled  land — Pecuniary  legaaj — Oi/l  over  in  evnt  «/ 
tale  of  tettttd  kmd—lHvatidit!f--SeUUd  Land  Act, 
1882  (<»  A  46  FM.  0.  88),  «.  81. 

mtt  vtidmo  e  settlor  died  in  1860  leaving  a  will 
beqvmAiPt  phonal  properhf  to  tkepemm  eHUUtd  to  the 
9mm$h(p  and  ei^oyment  oftht  $Med  eifbls^  with  a  g^ft 

over  in  the  event  of  a  tale  of  the  settled  real  ettate. 

Held,  that  the  gi/i  over  was  im/perathe  if  a  taJ*  was 
fflod^  iiecb- <»«  0«Msd  £afi<l  >lclt. 

Adjourno)^  sunimons. 

Henley  Hmith  devised  the  I'riory  estate  to  trustees 
upon  trust  for  bis  wife  for  life,  iiu  1  n  t.  :  her  death 
on  trust,  by  sale  or  mortgage,  to  raise  x'^rtiuus  for 
bis  daughters,  and,  subject  as  aforesaid,  on  trust  for 
bis  son  Henley  Grose  Orose-Smith  (the  plaintiff)  for 
life,  and  after  his  death  in  trust  for  his  fint  end  other 
sona  in  tail  mele  with  remeindew  over.  There  wee  a 
power  of  eele  with  the  ooneent  of  the  tenant  for  lif^ 
The  testator  died  in  ISGT.  Hia  widow,  who  died  in 
1869,  directed  the  accumtilation  of  tlu!  income  of  her 
residuary  estate  for  twenty-ono  years,  and  directed 
that  after  the  expiration  of  that  pi-riod  the  income 
should  be  paid  to  tbe  person  entitled  to  the  owner- 
ship ead  eojoyment  of  tbe  Priory  estate  under  her 
bvuMBd'e  wUl,  with  a  gift  over  to  Cberiee  Dodgson 
in  the  event  of  a  sale  of  the  Priocf  eitete  Wnhia 
twenty-one  years  of  ber  death. 

The  plaintiff  took  out  this  summons  in  Ordar  tO 
detennine  whether  the  irift  over  was  valid. 

Carson,  for  the  piamtiti.— Section -H  of  the  Bottled 
Land  Act  a; i J  lu  -t,  although  the  testatrix  dieil  before 
the  Act  was  passed  :  in  re  Ames,  41  W.  B.  JUo,  118931 
2  Ch.  479  ;  fu  r>:.  Pagett  8Mad  SdcOtt,  33  W.  B.  808, 
ao  Ch.  D.  101. 

Dibdiu,  for  the  tnutees,  refecxed  to  in  re  ^ufmaa's 
Ssttleil  Afate,  [1890]  W.  N.,  p.  170. 

J>.  Jones,  for  the  executors  of  C.  Dodgson. — Section 
fil  only  efpliee  where  »  fetter  on  aide  ia  iomoaed  hf 
the  eettior.    There  aattlaatenta  were  naae  baldre 

the  Act  was  passed,  and  the  Legislature  eMMt  bare 
altered  the  existing  rights  of  persons. 

NuHTH,  J. — I  do  not  see  how  to  eecape  from  the 
decision  urged  on  me  by  Mr.  Carson.  At  the  time 
these  instruments  were  jirepureti  a  man  WJW  allowed 
by  law  to  tie  up  land  during  the  life  of  a  tenant 
for  life.  Tbe  Legisiature  considered  the  law 
ought  to  be  altered  and  power  to  sell  was  given 
to  teoante  for  life  by  atatote.  The  L^giaUtate 
farther  provided  tiiet  ear  attempt  to^  indooe  a 
tenant  for  life  not  to  sell  should  be  ineCFeotual. 
The  provision  in  the  widow's  will  was,  I  cannot 
doubt,  inserted  to  induce  the  tennut  for  life 
not  to  exerOLSo  the  power  of  sale.  It  is  .suggested 
that  the  fact  that  this  is  contained  in  a  settlement 
made  by  a  person  who  did  not  settle  the  reel  estate, 
makes  a  difference.  I  do  not  oae  that  it  doea,  oad  I 
think  the  worda  of  tbe  aeetion  ate  too  atnmar.  Tha 
object  of  the  Ael  aeanot  be  daleated  by  the  oae  of 
two  deeds  instead  of  one.  And  the  words  of  the  Act 
show  that  the  Act  applies  not  only  when  the  settle- 
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ment  U  l^tt'  re  the  Act  or  after  the  Act,  hnt  even 
provide  for  tbe  uooommOQ  ca^e  of  a  mettleiueiit  being 
paiti^  befwe  mad  ptrtly  nf ler  the  Aot. 

Solicitors,  £iii^iml;  AImv/,  fibit,  ifc  iTwiKt;  BrUgn^ 

Sawkll,  ib  Co. 


Dir.  I 

t.J.f 


Fyb,  17,  22;  March  1. 


Chan.  Dir. 
BtirUqg, 

Sbx  Sen  Co.  v.  Bbittkn.  (a.) 

SVutfe^iiari — Patting  cff—Imprtrptr  u»«  of  the  v«rd» 

"  trade-mark " — Mif  iri>r>'»f nftifnnt — I'at-'nU,  Dt»ign$, 
and  Trade-Mark*  Act,  1»S3  (40  &  47  Vict.  c.  67), 
i.  105. 

Where  a  namf  is  put  on  f/Gr^h,  with  the  rtddi'tion  of 
the  ttforda  "  I'rade-Mark,"  but  thr  tratte-murk  lam  not 
he~.i  regiatered,  it  doe»  not  neceunrilij  hdhau  th'it  tinrc  it 

0  repreaeiitatim  that  (Ae  trade-mark  had  been  reyistered, 
to  at  to  dittHtUtt  Uiefiaiintfjfto  relitf  in  a  pawng-off 
uetitm. 

Held,  on  th«  fatU^  ih»t  the  plaintiff*  tvere  entitled  to 

an  iut<rli>cutory  injitw  in  n  tn  rf  ttnttn  (he  drfntdaut 
from  patting  off  hit  gvinh  as  irr  yi/r  thote  of  t>ie 
plaintifft, 

Lewu*«  V.  Ooodbody,  67  L»  T.  Itep»  194,  41 W.  B. 
Dig.  250,  dittingttithed. 

Motion. 

The  pliHntiffa  in  this  aotioa  soogbt  to  restrain  the 
defendant  from  pudng  off  ootafn  goods  at  and  for 

the  gpoods  of  th«  plaintiffs  by  mt-aua  of  the  grt-np  of 
the  goods.  The  trooda  iu  questiou  couaisted  if  u 
medical  prepani'i  u  which  wms  aaid  to  be  useful  for 
the  Toictf.  TbH  plHintiffa  were  an  Ainerioan  ootnpauy, 
which,  einoe  1806,  had  sent  large  quantities  of  thuMn 
goods  to  England  and  sold  thom.  The  goods  were 
made  rxja  in  small  packages,  and  in  a  certain  distinettTe 

way.  They  bore  un  thf-m,  at  the  to;  -kii  l  bottom  and 
frout  portions  of  the  parcel,  the  i^urds,  "  8eu  6eu — 
Trade-mark";  under  tbat  and  diagonally  across 
there  was  »  ribbon  mads  np  In  a  bow.  Various 
packages  were  uiada  vp  in  tUs  way  in  diffamit 
colours.  In  addition  to  chat  the  paclcnges  were  sold 
in  boxes.  The  striking  foHture  of  ttjene  boxes  was, 
that  there  was  on  each  of  ttio  two  opposite  siden  a 
transparency,  behind  which  was  seen  a  placard  cou- 
tainlijg  rcpwasntatiaBaof  tbrse  of  the  small  paokages, 
and  tna  eridenoe  was  that  at  the  time  they  weru 
introdnoed  into  England  that  was  a  very  diatiuguisb- 
ing  feature  of  t;:i-'  pi:iri>-l.  Tli'^  ili-f.;udaut  was  the 
agent  in  EiOglaud  of  a  Cauudmu  company  who  bad 
recently  introduced  their  manufacture  into  Englaad. 
They  made  up  tbeir  goods  in  small  packages  vt  tbe 
same  shape  as  those  of  tiie  plaintilb.  They  marked 
these  prtckagea  "  Santf,"  and  inateaJ  ui  a  ribbon 
paaaiug  diagonal!)'  across  the  front  there  was  a  cord 
which  was  passed  lengthwise  and  br«»adthwiae 
across  tbe  package  with  a  knot  in  the  middle.  Toe 
oolours  were  not  exactly  identical  in  tint  w^  those 
used  by  the  plaintiffs,  but  closely  resembled  such 
oolonn.  The  defendants  had  also  adopte<l  a  box  iu 
wbu  ii  t  r.ey  sold  those  packagea,  and  wmch  differed  in 
shape  from  the  plaintiffs'  box,  but  there  was  also  this 
obaracteristio  featnre  of  a  tranqjaremsy  on  one  side, 
and  behind  that  there  waa,  as  in  the  ease  of  the  plam- 
tifb*  box.  a  card  oontatntng  a  representation  of  three 

01  the  defendants'  jiackHge"*. 

ThePatentji.  Designs,  and  Trade-Marks  Aot,  IfiW, 
■.lOd(l),  provides:  *' Any  person  who  repre«eutsthiit 
anT  article  sold  by  him  is  a  patented  article,  when  no 

te.)  JUpoftad  br^AVis  STRicKLASDf  Eaq*,  Bairister- 


jiatent  has  hfru  fTJinfi  for  th«  tame,  or  dncribn 
any  design  or  trade-mark  applied  to  any  article  loid 
by  him  as  registered  wbioli  ie  nofe  tOt  shaU  be  liable 
for  eveiy  offsnoe,  on  nmunaxy  oaovisiMHi,  toafiasaot 
«zoMdiog  five  ponnds.** 

(2)  A  person  shall  be  deemed,  for  the  purposei  of 
this  enactment,  to  r«»pre«eut  that  an  article  ispsteDtM 
or  a  design  or  a  trade-mark  is  registered,  if  be  lelli 
the  article  with  'potent,'  'patented,'  ' regi«ter»d,' or 
aoy  word  or  woras  expresaing  or  implying  that  • 
patent  or  registration  baa  been  obtained  for  tbe  aitack. 
stamped,  engraved,  or  impressed  on,  or  othmiia 
ap^iadtOkfbaartialt.*' 

and  Stbattian,  for  the  plaintiffi.— 


r, 


n  r 


Ther>-i  uiiiy  be  a  trade-mark,  although  it  is  not 
registered.  There  are  two  modes  of  acquirisg  • 
trade-mark,  by  user  or  by  registration.  It  is  do 
offence  to  call  a  mark  a  tnide-mark  altboogfa  it  k 
not  rogiatered.  "  Sen  Sen"  a  trrtd>*-ijtark  in  thf 
old  common  law  sense  of  t  lie  term.  The  plaiutifi«»'« 
Suing  to  prevent  the  defendant  from  dressing  up  t,!i 
gooiis  so  as  to  pass  tbeui  off  fur  th«i  plaiutiiFs'  ga«x!». 

They  referred  to  tbe  Patents.  Designs,  ku  I  Trad*^ 
Marks  Act,  1883.  ss.  62.  66,  71.  76.  77.  78,87,92. 
lOo;  Patents,  Designs,  and  Trsde-lCarka  Act,  1(M 


(ol  it 


Yict. 


s.  10 ;  Tr»de-Mark8  Kegistn- 


uon  Act,  1875  &  39  Vict.  c.  91),  an.  1.  3,  3; 
Mouton  *  Co.  V.  Boehm,  32  W.  R.  612.  26  Ch.D.38»i: 
In  re  Uudtou,  UW.R,  616.  32  Ob.  D.  311;  Jiarl'^* 
V.  Johimn,  34  SouarroBS*  Joinif  aL  2M,  7  Bep.  Pat. 

Ca«.  3<)5  :  Hall  v.  liarrowt,  12  W.  R.  .I  -'  ?  i  D-  G  J 
4  S.  IM  ;  l  ord  v.  Foster,  20  W.  K,  ^ili,  L..  ii.  .  CJj. 
App.  611. 

Gatey. — "When  you  put  the  words  trade-mtrk  oa 
goods,  that  is  a  repn  spntation  tbat  there  i*  a 
registered  trade-mark. 

He  referred  to  Lemit't  v,  Goodbody,  67  L.  T.  ie^ 
IM.  41  W.  B.  Dig.  SAO. 

Ugfioiuh  Q^Cf.,  replied. 

March  1 .  — Stibliko.  .T.,  aft^r  stating  the  f»:jti, 
said  :  Now,  the  queetion  14  whether  all  tnia  uombma- 
tion  of  the  defendant's  goods  is  such  as  to  lead  th« 
unwary  purchaser  to  purchase  the  goods  of  ti>« 
deftodant  as  and  for  tbe  goods  of  tbe  plaiotUEi.  Th«t 
ia  a  question  which  must  be  mainly  d«>cidod  by  th» 
eye.  Xhere  has  been  the  uiiual  conflict  of  endenc* 
and  as  tisiial  certain  distiuctifMiM  !iri  .\-c'U  the 
were  pointed  out,  both  ai  to  the  pnukagee  and  tbe 
boxes.  But  in  my  judgment  looking  at  tM  asatlVM 
a  whole  this  is  a  oase  in  whidk  the  unwary  fnifiibeiir 
would  Tery  easily  be  led  to  mitt^e  tbe  defcaudaat't 
goods  for  those  of  the  i  l  iln-itrs.  Of  that  I  have  tx' 
doubt  at  all.  The  doubt  wbicu  is  occasioned  in  fuj 
mind  ia  as  to  whether  an  iujunutioa  can  be  granted  ic 
the  oironmstanoaa  mentioued  by  the  learned  eonasii 
for  the  defendaet— namely,  that  the  ptatotHBi  have 
thronghout  used  parcels  and  packages  on  wbioh  ir-^ 
found  the  words  "  rten  Sen — Trade- mark.  '  Xow,  i- 
regards  their  right  to  a  trade-mark  p>osition  1^ 
this.  On  behalf  of  the  plaintiffs  an  alhdavtt  has  bees 
filed  in  which  it  is  said  that  the  trade -naik 
"  Sen  Sen  "  had  been  adopted  in  America  and  tna- 
although  it  was  not  registered  here  steps  had  be«D 
taken  with  a  view  01  j.fl!;n^j  that  registrsi^o 
effected.  In  189<>  the  first  boxea  were  shipper  i  to  th» 
oouoby,  and  they  were  marked  in  tne  ssni'^  way  at 
those  wnich  were  sold  in  the  United  titatee.  2i«v,  it 
is  alleged  that  that  Statement  which  was  foond  apoa 

those  packages  amounted  to  a  miarepresentation  as  to 
diaeuuUe  the  plaintiffs  to  relief  by  way  of  injonc- 
tion.  How  stands  tbe  law  ?  I  take  it  tbat  the  law 
is  that  a  trader  may  sHll  acquire  a  right  to^a  trwiif 
mirk  in  tlw  VmA  Xiog dom  by 
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«4the  Tnde-Muks  Act  i«  not  to  provide  that  no  one 
»iukU  hxn  a  trade-mark  unless  he  rei^ater  it  in 
accordance  with  the  Act.  but  ouh  f  1  nt  mi  >  person 
nnsg  such  trade-mark  is  tiut  to  be  fiiti'ln  l  iu  sue  in 
resptct  of  it  unless  he  hH»e  it  registered  1.  <  that  I 
VDuld  icirr  to  the  law  as  laid  down  \fj  Cotton,  Ij.J.,  in 
h  re  Hmditm,  S2  Ch.  Ik.  320.  and  1>]r  Chitty,  L.J.,  in 
'  r  V.  ,r..l„sr,>,,  7  Knp.  Pdt.  Cas.  404-5,  Then  is 
ttiH  statemmt  on  the  goocJs  that  a  particular  mark  is  a 
^ri-lp-iiiHrk  >*  mifirejirrsfiitfition  nich  as  will  prevent 
the  plaintiff))  from  exercisini;  th^ir  rights  in  respect 
of  toe  get-up  which  they  would  otherwise  have  bad  f 
Kow,  luy  attention  has  be»n  called  to  the  Patents, 
Designs,  and  Trade-Marks  Ant,  1883,  s.  10'>.  [His 
lordthip  read  sub  ■  i  t  <  n  1.]  Of  coarse,  if  the 
piatotiffii  w«re  brought  wiihui  the  terms  of  theit 
•aaotniiDt  tb»y  mnst  be  denied  rf lief.  And  I  would 
f»  tnOm  aaul  aay  tint  bj  committing  an  offence 
mht  fbb  section  fba  plamtifb  mi^bt  be  K^ilty  of 
tuck  a  mirreprcsentation  as  would  not  entitle  them 
to  relief  in  a  court  of  equity.  Now,  what  is  the 
offence  which  the  Legislature  desires  to  punish.  It  is, 
u  Marda  trade-iuarks  when  "Any  peraoa  who 
immm  any  tnide>mark  applied  to  any  article  s«-ld 
bj  him  as  registered  which  is  not  so."  The  ofTt^nce 
Is  not  in  applying  the  word  "  trade-niHrk,"  but 
111  n'presentint;:  that  that  trad-'-:n!irk  hfis  b't-n 
legistmd.  The  contract  is  very  strong  with 
vtat  ia  miA  with  respect  to  a  patent.  If  be 
n^MMnti  aay  part  of  m  artiQla  as  patented  when 
it  n  not  to  that  ui  an  oAance.  It  is  not  said  that  if  he 
rpyresents  that  he  has  a  tr/idr-mark  when  it  is  not 
rfgtatered  Liu»t  he  commits  an  offence.  But  that  is 
l»t  the  whole  of  it.  [His  lordiihip  reaii  snb-sectiou  (2) 
of  section  105.]  Kvw,  tbe  pli»iiit)ff«  have  certainly 
Mt  used  tlM  word  mgistered."  Have  tbey  need  any 
W'lrds  imjdying  that  rej^istnition  hn.s  been  oliTaincd  Y 
Tii.it  comes  Very  close  to  the  gpjieral  questiuu  a*  to 
^hnthfr  thtre  in  such  a  misreprf sentatiuti  m  to  <lis- 
eatitle  to  relief  in  fquity.  Now,  it  seema  to  me  that 
tbe  words  in  tbe  front,  '*  Sen  Sen— Trade-mark,"  are 
lonepUble  of  meaning  that  the  trade-mark  referred 
to  is  a  trade-mark  that  posseeses  the  ordinary  rights 
sad  incidents,  incliHing  the  right  to  sue,  and  there- 
fore implying  registratiuu ;  bat  that  at  the  same  time 
it  has  not  ueceesarily  that  aiMDing.  It  may  mean 
nmply  an  intimation  to  tb«  penoQ  iotendiog  to  deal 
in  or  buy  the  goods,  that  if  fliey  derfre  to  make  rare 
*Iiftt  t)ie  goods  they  are  bnjrinK  ooine  from  the  plain- 
tiffs, tht-y  can  see  those  words  which  are  one  indica- 
tion by  which  the  genuinenens  of  tbe  article  may  be 
sscertained.  Now,  X  have  no  eridenoe  before  ma  ai  to 
the  efffct  which  this  repr«Mat»tion  has  bad  vpon 
•»ybody.  I  have  nothing  before  n^e  bnt  the  bare  tact 
that  this  apptarfi.  My  attention  has  been  called  by 
Mr.  Oatey  to  a  case  before  Kekewich,  J.,  of  Lf  wii'/t  v. 
Qoodbodj^,  in  which  in  a  part  of  the  judgment  the 
teemed  jadge  used  language  which  possibly  might  be 
nad  aa  ■nindioation  of  opinion  on  bts  part  that  under 
nA  circomstanoee  it  ought  to  be  taken  that  there 
T''»4.t  a  re])refieritation  ihni  h  tr  i  io-niark  existed.  I 
have  made  some  inquiry  with  respect  to  it,  and  it 
ippears  that  these  oD^ervations  were  delivered  with 
r>:ference  to  certaia  e?idenoe  which  does  not  appear  in 
the  report.  Howerer  that  may  be,  I  do  not  tbiok 
that  the  learned  jtidge  meant  to  say  that  in  any 
circnmstAnces  to  put  a  name  on  tbe  goods  with  the 
eiirple  addition  of  tbe  word  "  tradt- mark"  necen- 
laniy  carried  with  it  tbe  implication  that  the  trade- 
mark bad  been  r^ietned. 

Therefore,  upon  the  materials  now  before  me.  T  atu 
vnabie  to  come  to  the  conclusion  that  the  plaintiffs 
have  been  guilty  of  ^  k  h  ft  misrepresentation  h"  ri> 
dlMiittUe  them  to  an  injuDction,  and  whatever  may 
Ht«l«ttt*tikl,IfbiBkfh«t  an  intarloontory  hi« 


jnooHon  ooghtto  be  granted.  I  think  the  pnpw 
ttrder  win  be  to  restrain  the  defffldant,  bie  eerrante 

and  agents,  until  judgTiient  in  this  action  or  further 
order,  from  selling  or  offering  or  expoMing  or  adver- 
tising for  sale  or  proeuring  to  be  sold  any  medical 
preparation  in  the  boxes,  paokete,  or  wrappen  or 
«>ther  endotnTee  lo  got  up  or  contrived  aa,  by 
colourable  imitation  of  the  plaintiff i'  boxei?,  packets, 
wrappers,  or  enclosures  or  otherwise ,  to  be  calculated 
to  represent  or  lead  to  the  l)elief  that  Hiich  prepara- 
tion* are  of  tbe  plaintiff*'  maaufacture  or  merohao- 
dtoe.  Goeti  to  be  eoata  in  tbe  notbo. 

Solidton  for  the  plaintiffs,  Keddy,  Fletcher,  <(•  Fry. 

Polidtnni  for  the  defendant.  Church,  SmdiU,  Toddf 
it  Co.,  for  \V.  S.  liettall,  Birmingham. 
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Stirling,  J. 

Tn  rs  WatsoiT. 

G0ABDIAK8  0¥  Staitfobd  Uniok  V.  Bartlett.  (a.) 

Pitor  law — JPauper  lmaiic—Expetue$  o/  maintenance-' 
Arreetn—SlaMt  of  L^kOUmt  (St  Joe  1,  «.  16). 

IT.,  a  lunatic  nnt  $o  found,  wa$  mnintnined  by  the 
guardians  of  tite  S.  Union  in  a  pauper  lunatic  aijflum 
from  1882  unlit  her  death  in  1898.  In  1894  IT.  became 
entitled  to  a  ahare  of  a  fund,  and  in  1895  a  per$on  tvae 
appointed  to  exercite  the  powers  of  a  committee  of  W.,  Imct 
ihr  fund  irn-^  nnt  in  fact  paid  into  cettH  to  the  cndU 
M'.  until  njUr  Jf death. 

In  1893  the  ijiiitrdiam  yaw  nolic  io  the  Master  in 
Lumcg  of  their  claim  in  nipect  of  the  foel  and  fuUm 
maintenance  of  W. 

Aftrr  the  dnith  f>f  W.  fhi^  ar!i',it  teas  rmnmenred  by 
ilie  guardians  ay<iin»l  the  adminiairatrtx  of  H'.,  claiming 
arrears  of  maintenanee. 

Heldf  that  the  expeniee  of  maintenance  wae  a  debt  of 
the  tmatie,  and  that  arrears  of  nrntnienanee  eeeM  only 
If  ri'-'ivrred  in  respect  of  etas  yeore  friettothe  cooMMitdfr* 
mtiii  uf  the  action. 

Stedman  v.  Hart,  2  II'.  n.  102,  h'aij  GuT.  di'^'  HSsed. 

In  ze  Newb^in's  Estate.  36  W.  UU.  36  Ch.  J), 
477,  fettowed. 

Tlii'i  !  rise  raised  a  ((K^Mfi  jii  us  to  the  right  of 
goardians  to  recover  moneys  paid  by  them  for  the 
mainlflnaDM  of  n  Innntio  ia  th*  following  eiraniB- 
stanoee. 

The  above-named  EUsabetb  Watson,  who  was  a 

j)erson  of  unsound  mind  not  so  found,  was  fr>  tn  !S82 
until  her  death  in  1898  maintained  iu  a  pauper  lunatic 
asylum  by  the  Ouanlians  of  the  Stamford  Union.  8bO 
had  no  means  at  the  time  when  she  woe  admitted  to  the 
aRylnm,  bat  in  Jannary,  1894.  npon  the  death  intestate 
of  an  iliegitinmto  son  in  Kimberley  she  became  under 
the  law  of  Capo  Oolony  entitled  to  a  share  in  his 
estate.  Tbefe  facts  were,  early  in  1 894,  COmmonioated 
to  the  solicitors  of  tbe  guardians. 

By  an  ofder  mikde  in  May,  1895,  but  not  drawn  np 
till  August,  1895,  under  section  116  of  the  Lunacy 
Act,  1890,  Mrs.  BarUett,  a  sister  of  the  lonatio,  was 
appointed  to  exetoise  the  powers  of  a  oommittee  of 
the  lunatic. 

On  the  19th  of  November,  1805,  th(\  soUdtots  to 
the  guardians  wrote  to  the  Uaster  in  Lunacy  assert- 
ing the  dshnt  of  the  guardians  in  respect  of  the  past 
and  future  maintenance  of  the  lunatic,  and  on  the 
2 1st  of  November,  1898,  the  master  replied  that  tbe 
claims  of  the  goudians  would  be  borne  in  mind  in 
dealing  with  the  fund  belonging  to  the  Iwnftiiff. 

(o.)  fieportsdby  W.  Rhott  TnoMTSOv,  Esq.,  Bw* 

rister  at'Law. 
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High  Oorw. 


On  the  Hth  of  June,  an  oider  wm  made  in 

Lunacy  diraotmif  that  a  eum  of  £1,691  158.  2d.  should 
be  pud  into  oourt  bv  Mr.  Greenfield,  the  solicitor  to 
the  penon  appofntea  in  Cape  Colony  to  represent  the 
ii.U'state  aou's  estate,  such  sum  being;  tbo  baltiuce  of 
luuiD-yH  admitted  by  Mr.  Greenlield  to  have  been 
ro4  >  ived  by  him  in  ntpfefe  of  tiie  hmaliiB's  ■ban  of 
that  estate. 

On  the  9ih  of  June,  1898,  a  snmmons  was  teken 

out  ill  l.imiicy  on  behsJf  of  the  guardiuns  Jaiuiing 
payuieiiL  uf  the  expennes  of  the  past  aud  future 
mainteTiunoe  of  the  lunatic 

The  lunatic  died  on  the  lltb  of  June,  1898. 

On  the  29tti  of  Jane,  1898,  Mr.  Greenfield,  in 
porsuance  of  the  order  of  tho  Sth  of  June,  ISf)*?,  duly 
paid  into  court  the  baiauoe  of  the  luuatiu's  said  share 
in  his  haiftdi,  ha  being  tlian  nnnwan  of  tiia  hmatioPi 
death. 

On  the  2nd  of  July,  1896,  letters  of  administrt^tion 
to  tlw  lonataa'a  eitate  were  granted  to  Mxa.  Bartiafet. 
On  t3te  4t]i  of  Jul;^,  1898,  thit  aotion  was  wnn- 

meiictd  by  au  originating  sammonu  by  the  giitirdiana 
against  Mrs.  Bartlett  asidng  for  a  declaration  that 
the  plaintiffii  were  entitled  to  the  huius  expended  by 
them  in  respect  of  the  maintenance  of  the  lauatie  for 
the  ttz  yean  iaunediately  preceding  the  1st  of 
January,  1S94,  and  in  re^pwt  of  her  maiutenauce  as 
from  ttiut  day  duwu  to  her  death,  and  also  of  tho 
sums  expmdad  by  tham  in  xMpeat  of  her  fonerel 
expenses. 

On  the  20th  of  July.  1898,  the  defendant  offiared  to 
pay  to  the  plaintiffs  all  arrears  of  maintenanoe  not 
barred  by  the  Statute  of  Limitations,  together  with 
the  ijj  stti  uf  this  action  to  that  datep  hot  sooh  oflar 
was  deciiutid. 

By  an  order  made  bk  Lnnacy  on  the  4  th  of  August, 
1698,  it  waa by  oonaat  ordered  that  £1,400,  pactof 
the  nmd  in  eonrt,  Bhoold  be  paid  to  the  dmeDdant  ae 
administratrix  of  the  limatio,  and  that  the  residue 
should  be  carried  over  to  the  credit  of  this  action. 

biicliUjit,  for  the  plaiu tiffs. — Thu  plaiutifEs  are  en- 
titled to  arrears  ot  maintenanoe  in  respect  of  the 
period  of  six  yean  prior  to  the  Ist  of  January,  18M, 
or  at  least  for  a  penod  of  dx  years  prior  to  the  Sllst 

of  Novf'T'^lii  r,  l  ^'Jj,  wht'U  notice  was  given  to  the 
Master  lu  ijuiKiuy  of  their  cliiims.  Utt'linau  v.  Hart, 
2  W.  K.  402,  Kay  <i07,  covers  the  case,  aud  showa  that 
the  Court  in  Lunacy  would  have  applied  the  lunatic's 
property  in  payment  of  neoeesaries  supplied  to  the 
lonatic  without  regard  to  the  Statute  of  Limitations. 

Vreorgt  Iltndereun,  for  the  defendant. — The  defendant 
relies  ou  In  re  Newbrijia,  EggltUm  V.  Newbegin,  36  W.  K. 

Oh.  I).  477,  as  establishing  first  that  the  suiuii 
paid  by  the  plaintiffs oonsutute  a  debt ;  and,  secondly, 
that  tne  lunatio  uii^t  have  pleaded  the  statute  as 
a  defonea  to  an  aetioB  biDDi4;ht  by  the  gvardians 
against  her.  Armn  oan  only  be  dahned  tn  reqieot 
of  six  years  prior  to  the  commoncemeut  of  this  action. 
The  dettfudaut  htut  offered  tu  pay  all  that  the  phiiutifls 
are  entitled  to,  and  the  plaintiffa  ought  to  pay  the 
defendanf  B  oosts  as  from  the  20ch  of  July,  1098,  the 
dnto^httoAr. 

iSAsTtfon  replied. 

The oeae  of  Bndewdlw,  BvOoek,  STV.  fi.  45ft,  22 
Q.  B.  D.  M7,      referred  to  in  the  jtidgment. 


SmiJSO,  J. — The  substantial  question  upon  this 
lOBimone  is  whetlierthe  plaintiffs  are  entitled  to  more 
than  six  yesiV  envan  ot  maintenanoe  of  an  intestate, 
•who  wab  a  luuutic,  irom  the  date  at  which  the 
■uwmous  watt  taken  out.  The  defeudaLt  is  the  Irgal 
ymoikal  ispnuntatiTe  of  the  Imiatie  who^  from  a 


date  not  later  than  18S2,  was  maiutainrd  in  the 
county  lunatic  asylum  by  the  Ooardiaiu  of  tae 
Stamford  Union,  who  are  the  present  [Hii 
lordbbip  stated  the  facts.] 

The  tir.it  qiu-Btion  i-),  Do  the  sums  expen!l':-d  hy  the 
guat'diau4$  fur  the  mainuiuaucti  of  tbe  luijaiic  u>o- 
stitute  a  debt  ?   The  second  is,  Assuuiiug  that  to  be 
so,  is  tbe  legal  pemoiial  represeniatit e  ol  tbe  lonstis 
entitled  to  set  np  tbe  Btatate  of  Limitatkmsf  Both 
thtse  questions  were  consider  d  and  decided  by 
Chitly,  J.,  in  In  re  AVk- a  E-Ude.    Upon  tli« 
first  point  he  came  to  the  couc.usion  that  there  wis 
a  debt  arising  either  by  Tiitoe  of  a  pre-exiitiag 
common  law  liaUlity  or  Vf  vM»e  of  a  new  obligtttaa 
created  by  statntc.    Upon  the  sec  md  point  he  uys 
this:  "  If  this  is  a  debt  apart  from  the  statatf"— 
he  was  there  dealing  with  the  Lunatic  Asvii 
Act,  1853,  which  has  now  been   replaced  by  ttia 
Lunacy  Act,  1890— "then  it  follows  an  a  mattorof 
course  that  the  Innatkiv  appearing  as  he  does  now  by 
his  guardian  ad  fffem.  is  entitled  to  sat  vp  the  Stotnte 
of  T.iniitalions,  and  there  is  no  pretence,  as  was  partly 
suggested  in  argument,  for  saying  that  this  court  is  to 
administer  the  lunatic's  estate  in  some  such  way  as  to 
pay  all  the  debts  without  regard  to  the  qpaiiim  at 
tbe  Statnto  of  lomitationt.  The  Innatie  is  enlidtd 
to  defend  himself  in  th:^  pr  ^ceeding  as  if  it  was  vx 
action  brought  agfim«it  him.'     Upon  the  altemstive 
view,  that  the  debt  arose  by  virtue  of  a  new  obUg'iUon. 
he  says,  "the  section  is  ^kut  with  regard  to  tbe 
Statute  of  Limitations,  and  it  is  competent  for  Um 
lunatio  to  set  it  up,"  and  ho  held  that  the  guardians 
were  not  entitled  to  recover  more  than  six  yean* 
arrears.     That  applies  to  the  jirewnt  case.  Ttr 
defendant  is  not  the  lunatic,  but  us  the  legal  p^^oiuki 
representative  of  the  lunutic,  and  it  appears  to  me 
that,  no  less  than  the  lunatic  herself,  the  legal  pecsoasi 
representative  is  entitled  to  set  up  the  Blatate  of 
Limitations.   The  only  answer  to  the  statute  ij  'l-^' 
certain  applications  w>  re  made  iu  Lunacy,  and  it  ;^ 
said  that  if  the  Lunacy  authorities  had  had  the  fond 
in  their  control  to  be  disteibuted  bgr  them  they  would 
have  done  what  is  just,  and  giveei  tiae  applicants  ux 
years*  arrears   from,  at  any  rate,  the    19(h  ei 
Kovembor,  1895,  when  the  letter  to  which  I  hsvt 
referred  was  sent  by  the  guardians  to  the  Master  in 
Lunacy.  Uow  that  may  be  I  do  not  know.   I  cannot 
say  how  they  would  have  exercised  their  jurisdictioa 
over  thnt  part  of  the  fstato  which  was  in  tbv 
cuNLva>.    But  the  jurisdiotion    of  the  Laoaoy 
authorities  has  ceased  :  the  luuatic  is  d^ad,  and  if 
that  is  not  enough,  the  fimd  has  been  partly  paid  u» 
the  legal  personal  representative,  and  partly  paid  into 
couit  to  the  credit  ol  this  aottoo,  and  it  appean  to  bm 
that  I  am  bonnd  to  admloister  it  aoooramg  to  toe 
law  of  which  the  Statute  of  Limitations  forms  part 

It  id  said  that  there  is  a  deckion  which  warrants  Bie 
in  holding  that  greater  arrears  can  be  given.  That  is 
the  case  of  SUdman  v.  Hart.  In  tfaat  case  an  orda  was 
made  iu  Lunacy  by  the  Lord  Chancellor,  directtag 
taxation  of  the  oosts  of  a  firm  of  solicitors  employei 
in  proseouttng  the  commission  in  Lunacy,  and  euMe* 
quently  as  the  solicitors  of  the  oommitteea.  That 
order  was  made  in  1842,  but  owing  to  the  souU 
ai:io  lilt  i  f  the  lunatic's  inoome  the  taxation  was 
deferred,  and  in  1818,  r""'^^"g  the  proceedings  fat 
that  purpose,  the  lunatio  died.  In  1859  a  eeeoad 
order  was  made  in  the  lunacy  fur  taxation  of  the  vO^t? 
properly  incurred  by  the  solicitors  in  the  luuacy  u 
the  committees,  and  in  1853  the  soliciton  filed  a  bill 
against  the  Isjfsl  penonal  repreeentotires  of  the 
lunatio  for  the  amount  found  due  on  taxation.  Wood, 
T.C,  hc!d  that  thcsn  cnsts  C0'n'?titu*e;i  n  Jebt  for 
neceasanea  eupplied  to  the  iuoalic,  and  ttial  ;hs 

9tftt«U  of  Liautitioiii  wm  oak  «f  the  wf  \ 
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was  a  debt  due  to  tbe  soliciturs  in  thn  iimacy  wlij 
■wire  subjt'Lt  to  the  juri.stlictiMii  (  f  tbc  Ixiril  Chsiiniclldr, 
»i)d  would  h&velHft;u  resiraiued  if  thef  bad  attempted 
to  bring  au  action  to  recover  thesu  costs.  The  Vice- 
ChitiMwllor  says  this :  "  I  tluiik  that  I  must  treat  tbo 
Mttl  incurred  in  this  case  us  a  debt  for  UMMtiriefl 
Mroliadto  Um  lamtk,  and  imply  »  oontnet  «n  Uam 
pvt  of  the  hmatio  for  that  pur{M>«e.   It  u  argued 

for  the  tlt-feiuliilita  that  iii  tbtit  case  nu  action  might 
huve  hccn  bruugbt  agoiiiat  tbc  luuntiu,  as  no  r}oubt  it 
luiglii,  rtti  l  that  therefore  as  no  pioce«-diiigs  bjivo 
been  taken  for  six  years,  nothing  can  prev^^ut  the 
€|>ecmtion  of  tbu  Statute  of  Limitations  to  bar  tbe 
fitim.  Bat  I  have  considerable  doubt  whether 
ffact  il  Uw  ooKiect  view  in  a  case  of  this  deecrip- 
tioB.  fi«||paae  ttaa  lunatio  had  bean  pkoed  m 
an  aiylimi  uitdar  Um  dlnoHon  of  the  Lord  Chan- 
oellor  in  LuLacy  and  there  sujipliod  wi'Vi 
necesMttrif  s  of  life,  and  that  p»yiuPiit  for  these  v^  an  nuC 
enforced  for  eevtu  or  eight  years  during  the  lauacy — 
would  this  court  sav  that  time  had  run  against  all 
the  demand*  P  I  think  that  the  court  would  take 
notice  of  these  circumstanoea  and  of  the  certainty 
that  the  moment  any  action  was  Intnigbt  tbe  Lord 
Chancellor  would  deed  with  it  on  a  petiti(»i  in  the 
matter  of  the  lunacy.  There  might  be  some  differ^ 
ence  in  tbe  case  of  a  common  tradesman,  but  as 
regards  these  fioUcitors  the  Lord  Chauctrllor  lu  Lunacy 
would  bare  perfect  control  orer  them  and  would  not 
sJlow  them  to  enfoiw  their  demand ;  and  in  this  case 
be  appears  to  haTaczwoised  his  jurisdiction  by  order- 
ing taiatann  of  fhaic  ooata.  I  think  I  mvit  take 
jadieial  notloa  of  what  llae  Lotd  ChaniieHor  woold  do 
under  such  circumstances."  Does  that  reaeoning 
apply  here  P  I  cannot  see  how  it  does.  The  Yice- 
Cbaaoellor  bimself  takes  notice  of  the  fact  that  there 
might  be  a  difference  in  Uia  ca^e  of  a  tradesman  suing 
ior  goods  supplied.  It  was  established  by  tbe  cane  ot 
BrodmtU  Bullock  that  an  action  may  be  brought 
■fainitn  lunatic  for  tbe  purpose  of  recovering  a  debt 
for  anoMnaea  and  that  a  crMiitur  ia  not  oompallfid  to 
hnva  retort  to  proceedings  io  Lauaej*  It  eaeras  to 
me,  therefore,  that  as  a  matter  of  law  six  years'  arrea  s 
only  can  be  recovertd  Irom  the  date  at  which  this 
•nmmons  was  taken  out. 

On  the  20th  of  July,  189H,  an  ofler  was  made  by 
the  legal  i>er8on(d  repieben'ativo  of  the  lunatic 
to  pay  that  amount  with  tbe  co$t«  of  tbe  pro- 
omnnhni  in  the  action  down  to  that  date,  and 
I  am  adnd  to  order  the  plaintiffii  to  pay  tlia 
•nlaeqaetit  eoita  down  to  the  preeant  timeu    I  do 

not  tbii'^  T  '  ught  to  accede  to  tliat  view.  Un- 
dunbtediy  it  w  a  hard  cas*;,  because  according  to  the 
rules  of  clniple  honohty  tbo  guardians  seem  entitled 
to  be  recouped  for  the  itum  patd  for  tbe  maiuUiuaiice 
of  the  lunatio  for  the  earlier  period.  But  of  course  I 
am  bound  to  decide  the  case  according  to  the  le^al 
rights  of  tbe  parties.  At  the  saiut;  time,  havmg 
s^gaid  to  the  decinon  ol  Wood,  ¥.0.,  ia  SMman  v. 
Bart,  I  tidnk  that  this  was  a  propar  oaae  to  bring 
before  me.  1  do  not  see  my  way  to  give  the  jtlaiu- 
tif[i  any  costis  after  the  dat«  of  the  defendaut  H  offer, 
bat,  on  th<  >  thtr  baud,  I  do  not  think  that  thay 
ought  to  \ns  required  to  pay  any  costs. 

Bolidtors,  Stilrman,  Neate,  Tot/nbee,  for  Tounbec, 
Zarken.  Tvynhet,  Linodli;  W*  B/ffiM^  to  Mdf^t 
Jdngg^Qd^.XhaiBM. 


(BnMe«d'Kdi;y.JJ.)}  ^^^^ 

Tbb  LamoabiiiivK  A.'tYLi  MS  EoAiu)  r.  Tux  ILuf- 

caEarKB  Coiu  ohatiom.  (c) 

Lonil  governitient — Rating — Anilinnt   hoard — PrnpfiT' 
tioH  beto^trtt  rtinnty  and  coitnly  — A  a^rsxilJe 

vtUue — UaitaUt  value — Prindittet  of  ai/urtrtionmait 
AgrieuttHftU  Baiet  Aii,  1896  {OB^W  Ftcf.  e.  16). 

A)i  «, ■<!/(' ^"xird  in  rttiinating  the  apporWoumfiU  o/ 
the  toUil  aiiiounl  ntu»Mir<j  lu  hf  rfiiml  /or  the  purposes 
o/  «;»  uayluma  fund  by  coii(ribHl.i<"t»  /rum  tlt>:  lounty 
and  the  county  borouyh$  retpetlivtiy,  mast  du  to  in 
proportion  to  the  aue»»able  valuei  of  the  county  and 
county  boroughe  Of  tuetrkuned  bn  <A«  AgrieuUurai  Rut*» 
Act,  1890,  and  1h$  regtUatiam  tha  Load  OwemnuHt 
Board  iuued  under  that  Act ;  and  not  at  formerly,  in  the 
proportion  to  the  rateable  value  of  the  county  ana  county 
iHT'iiti/fi  *  as  ascertained  in  accordance  wiA  McChNI  36  (2) 
(/  thu  J.'Kiil  Oovcrnment  Act,  1888. 

Special  case  stated  by  order,  raising  queatiool  of 
law. 

The  plaintiffs  clainiwl  £359  9a.  5d.  balance  alleged 
to  be  due  from  tbe  deferi  l  -i  's  in  re8j>*ct  of  a  precept 
dated  the  8th  of  November,  lbt)7,  sent  by  tbe  chair- 
man of  the  pluntiff  board  to  the  defendant  oorpoi  a- 
tion  pvnaiint  to  aaotkui  26  of  tbe  Lancaahire  County 
(Lunatio  Aaylnma  and  Otiker  Boweie)  Aot,  1891  (H 
Vict.  c.  20],  and  in  aoooidkiiee  wiXb.  tM  Agrieoltoral 

Eates  Act.  1896. 

The  questioiiB  for  the  opinion  of  the  court  were 
whether  the  asyluuis  board,  in  dividing  the  total 
amount  required  by  it  to  ha  raised  by  contributions 
for  any  year  during  the  continuance  of  the  Agricul- 
tural Kates  Act,  189ii,  was  to  divide  that  amount 
between  ^  ooonty  and  thaooonlj  boroughs  (1)  in 
proportion  to  th«  anaaaaUo  valuee  of  me  county 
boroughs  as  aRcertained  by  the  Agricultural  Bates 
Act.  18^r>,  and  the  regulations  the  L^cal  Government 
Bo«i:  1  1-  ir  1  under  ttiat  Act ;  or  (2)  in  proportion  to 
the  rateable  value  of  the  county  and  ooanfy 
boroughs,  as  ascertained  by  the  LomI  ChlVttOBMllt 
Act,  s.  33,  sub-section  2. 

('.  A.  Crippi,  Q.C.,  F.  H.  Mellor,Kad  Jl.  Cunningham 
film,  for  the aqriiuaa board. 

A*  Maemorran,  Q,C.,  and  If.  C,  M^e^  for  the 
Uaatlheater  Oorporation. 

C\ir.  ndv.  vvUm 
The  judgment  of  the  CoURT  was  delivered  by 

EuiLSV,  J. — The  question  raised  by  thi-s  case 
is  whether  during  the  t:oi.tinuauce  of  the  Agti- 
cultural  Kates  Act,  1890,  the  Lancashire  Asylums 
Board  ought  to  divide  the  amount  yearly  required 
to  be  raiaed  fur  their  fnupoia  in  piqpottion  to  the 
rateable  Taloe  of  the  oonn^  andtba  ooontyboroogha 
as  aeceiluiutd  ly  the  Local  Oc  veinment  Act,  1888,  s. 
aa,  or  in  proportion  to  tlie  assessable  value  of  the 
ninit!  as  ascertiiiiied  by  the  Agriculturai  liatet)  Act, 
i89(>,  and  the  regulations  of  the  Local  Government 
Board  ibsued  under  that  Act. 

By  Uie  I^noaahire  Ck>unty  (^Lunatic  Asylums  and 
Other  Powm)  Aot,  IMl,  a  board  was  ooustitatad 
called  the  Laooaabira  Aaylama  Board,  to  whhth  «rtra 
transferred  the  laoatio  aeylona  of  that  ooonty ;  and 
it  was  provided  that  all  expenses  incurred  by  them 
in  the  execution  of  their  duties  should  be  paid  out 
of  a  fund  to  be  called  the  asyluiuH  fm  ii.  ^tHjtiuu  'J  I 
deals  with  the  raising  of  this  fund,  and  is  as  follows : 
'•Um  boMd  ihall  Mom  tbo  flnt  day  of  Uawhin 

>.}  Bapoitad  by  BBOcm  Bbd,  Eaq., 
*  '  nfe-I«r. 
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every  yonr  efltimate  the  tot4d  amount  required  to  be 
raised  by  ooatiibatioM  for  the  eosaing  y«ar,  and 
•ImII  divide  tbet  »mouiii  tMtweeo  the  oottntf  and  the 

county  bornnghs  in  proportion  to  tliB  resjjoctive 
rateable  values  (hh  tisoertuned  under  section  '.V.i  of  the 
L'^cal  Govrrnment  Act-,  Isss)  of  the  county  and  the 
county  buroaght,  and  ahall  add  to  the  amount 
appottioned  to  the  oovnty  horooght  tiie  aum  of 
£4.000  or  8iich  other  satn  as  may  from  time  to  time 
hv  fixed  by  agreement  or  by  arbttration  in  maooer 
provided  by  this  Aot  (in  thie  Aot  relerred  to  *  the 
udded  Bum '). 

"  The  amount  no  apportioned,  together  with  the 
added  sam  shall  be  this  aggiegate  amount  leqaiied 
to  he  eontriboted  by  the  coanty  boroughs  and  shall 
be  contribut.tKl  by  thena  reepectivt-ly  in  proportion 
to  their  respective  mt^ble  valutMi  aBcertainod  as 
aforesaid." 

Thn  baUn(^  of  the  nmouut  required  to  be  raised  by 
the  Board  shall  be  contributed  by  the  eoimty 
council.  Section  33  (2)  of  the  Ijocal  Governmnnt 
Act,  1838,  which  provides  for  the  sppointintint  of  a 
joint  comniitt^o  npjH  inn -i  ;  y  tho  counties  and  the 
county  boroughs  for  the  aecertainment  of  the  respec- 
tive values  and  gives  them  oertaia  poirera.  oontiuues 
as  follows:  "Under  tb«ee  povsfa  from  18»1  to  the 
passing  of  the  AgrfeoltnfM  Itatee  Act,  1896,  the 
ainoniits  required  to  be  contributed  were  calculated 
upon  the  respective  vsIupb  of  the  county  and  the 
county  boroughs  as  asci  rtained  by  thi<  section ;  aud 
the  Lancashire  Aayloms  Boaxd  under  seotion  26  of 
thfir  Act  sent  prec«^te  to  tbe  eonnty  oottnieU  and  the 
borough  councils  fur  psynient  of  the  amoUDt  tO  be 
raised  by  each  of  them  ro«{)ectjvely." 

It  WHS  not  their  du»y  to  find  the  ratcabln  v.ilupR  but 
to  take  them  as  found  by  the  authuhtiea  and  to  divide 
the  total  aoMVut  required  in  aooordaooa  with  those 
▼alvee. 

But  by  the  passing  of  the  Agricultural  Rates  Act, 

I89fi,  a  (!i IT  r  lit  set  of  circumititi i(> s  w;n  i  i m stituted 
out  of  which  buit  arisen  the  question  now  for 
decision.  For  the  asylums  board  it  is  argued  that  it 
ia  now  their  duty  to  take  as  the  basis  ol  the 
division  to  be  made  by  them  **tiie  eeiriwiWn 
valno "  of  tho  connties  and  county  boroughs  as 
specified  by  tho  Hating  Act,  1896,  in  place  of 
the  rateable  values  m  ca'cnlated  under  the  Local 
Government  Act,  1888.  For  the  dty  of  Man- 
ebeetw,  on  the  other  hand,  it  is  ooiMended  that 
these  **  asscesable  values  "  have  no  oj)eration  except 
for  the  levying  of  rates,  and  that  as  the  aMvlums 
board  is  not  an  authority  lovying  rates,  thfv  ou^bt  to 
base  their  calculations  on  the  "  rateable  values  *'  found 
as  they  were  before  the  passing  ol  the  Bating  Act, 
1490,  which,  as  tbey  oontend,  operates  upon  the 
amount  so  apportionra  to  each  oonnetl  after  it  is  so 
apportioned,  and  not  before.  The  difference  brought 
atwnt  is  cousiderable  in  effect;  for  if  tbe  contention 
of  tbe  asylums  board  is  right  the  amount  found  as  due 
from  the  borough  cooneils  most  be  largely  increased 
in  oomparison  witii  that  left  to  be  raised  by  the 
county;  while,  on  tho  other  hand,  thn  borongh«,  which 
for  the  most  part  contain  little  agricultural  land,  will 
receive  but  a  Kiuall  aosnal  grant  from  Iho  Iiocal 
Oovwnment  Board. 

Bince  the  Act  of  1S9G  came  into  operation  the 
ooonty  rate  basis  has  been  altered  aooordingly  by  the 
aulhorittes,  and  the  asylums  board  have,  in  fact. 

made  tbi  i['         I'.it;  I  S  :lus  new  ba-N  iin-ts'ad  of 

ou  the  "ratt'able  vhIucs  "  as  they  were  ascertained 
before  that  Act. 

We  proceed  to  examine  the  provisions  of  the  Bating 
Act,  upon  the  effisot  of  whioh  tlie  deoision  of  this  case 
depend*. 

hf  i>evtion  1  the  oucapier  of  agriooltoral  liod  in 


England  was  liable  to  payoM-half  only  of  the  mis 
ia  the  ponnd  payable  ia  feqpeet  of  other  liendila* 
meots. 

By  section  2  in  respect  of  the  deficiency  which  vil! 
arine  in  the  produce  of  rates  made  by  the  *'  Bi  -tidm^ 
Huthoriti»'B  "  there  is  to  be  paid  by  the  C  jmTiiiii.»int:.'r 
of  Inland  Uevenoe  to  tbe  "  looal  taxation  aocoaot " 
an  annual  sum,  and  thi<«  sum  is  to  be  issued  fims 
such  account  in  half-ye<irly  payments  of  the  amotmt 
certified  undt-r  the  provisions  of  the  Act  to  each 
•rending  authority,  Th"  Rj>ending  authoriti'^  ar'^ 
defined  in  a  schedule  to  tbe  Act  to  be  divers  holie  s 
snob  as  coanty  councils,  ooaneila  of  borooghs,  Mi 
boards  of  gnsJdians ;  bat  the  taim  does  not  iadwle 
tbe  hmatlto  asylums  hoard. 

By  section  3  any  spending  authority  requiring  to 
raise  from  two  or  more  parishes  a  sum  by  rate  is,  in 
determining  the  amount  to  be  raised,  to  deduct  the  <  mi 
issuable  to  them  in  respect  of  the  rate  on  aoooaot  of 
tbefar  share  in  the  amraal  grant  provided  for  m  MS^ 
tion  '2  for  the  period  of  fie  rat*,  and  to  raise  the  ast 
amount  after  making  such  deduction  in  proporcion  to 
the  as-sessabln  vahie  of  these  parishes.  And  i-ic\ 
assessable  value  in  1 1  be  the  rateable  value  of  mcit  of 
the  parishes  reduced  by  an  amount  equal  to  one-b*lf 
of  the  rateable  vaine  of  the  agcioaltuM  land  inths 
parish. 

It  Peeras  p.  -f-M  t!v  pbiln  that  the  effect  of  this  h  to 
give  the  relief  intended  by  tho  Act  t«  hQ  g  ven  to 
agricultural  land  by  ansessing  it  at  h*lf  it«  valoe 
instead  of  assessing  it  at  the  fall  value  and  aUoaiag 
the  ratepayer  to  pity  bis  rate  at  half  the  race  in 
ponrH  at  which  the  rate  is  mndo.  The  same  lasolttl 
arrived  at  by  one  uietHoi  as  by  tho  other. 

Section  -f  deal>t  witli  thi<  amount  of  the  annual  gr^n^ 
issuable  as  stated  alx>ve,  and  it  it  not  necessary  to  it«t« 
tbe  provisions  relating  to  this  except  that  it  i*  (by  th* 
effect  of  this  section  and  sectioa  6)  to  be  ascertained  bjr 
returns  made  to  the  Locnl  GFoverament  Board  by  tbe 
spending  authorities  ot  ()  >  i r  ^pived  by  tlieas  ia 
toe  year  next  before  tbe  L>i*&img  of  the  Aot> 

Section  5  deals  with  the  preparation  of  TllnstkNl 
lists,  and  the  basis  or  standard  for  any  ooonty  Mti^ 
and  with  valuatiam  made  by  ttorough  oonooOs  for 
raising  tho  bnrongh  or  otfier  rate  ;  aud  it  provid*^  th\*. 
where  separate  herwlit-iiuenta  are  gpecitied  therein, 
the  value  of  agricultural  laud  is  to  be  state*!  sepirttely 
from  that  of  any  other  hereditament :  and  that  in 
every  case  the  total  ra^eaUe  value  ot  the  agrienltonl 
laud  in  »^  v>h  case  shall  be  stated  separately  from  ths 
totnl  rti'A^^able  value  of  the  other  hereditaments  in  each 
parish. 

it  appears  to  us  that  this  provision  was  necessary 
in  order  properly  to  carry  out  the  enactments  con- 
tained ineeotioo  3 :  for  it  would  notliepoesibie  to  get 
at  the  '*  assessable  value  "  of  a  parbh  or  a  hereditameot 

under  tho  Act  unless  the  value  of  the  agricultnr.i!  land 
contained  in  either  were  separately  set  oat  in  th* 
valuation  list  or  in  the  coanty  rate  basis,  as  the  owr* 
might  be.  That  is  to  aey,  the  portion  of  the  whoU 
value  wUoh  is  to  he  talcso  at  half  its  value  musk  he 
rtscertiin>'d  before  it  ctn  be  so  treated,  and,  therefore, 
by  tbiii  section  it  i«  provided  that  the  viV.ih'joq  lilts 
or  the  county  rate  b*sis  is  in  t  i'.irc  *  i  cint4ia 
separately  the  valun  of  tbe  agricultural  land  {it  aaj} 
included  in  each  hereditament  or  parish. 

By  section  6,  sub-section  .3,  the  Local  Government 
Board  has  |>ower  to  make  regulations  for  carrying  cot 
the  Act.  to  which  allusion  must  bo  made;  but  it  ii 
U«^irablc  first  to  refer  to  the  detiaition  of  "rate" 
conUined  in  ssotioa  9  of  tiw  Aot ;  and  this  is  **a  rate 
made  during  the  ooatiniMnos  of  this  Art.  and  tlw 
proceeds  of  which  ere  applicehle  to  puUie  piiTposm. 
iiinl  which  is  leviable  on  the  b^is  of  an  s-'t50!ihineiit  in 
i  reepeot  of  the  yearly  value  of  property,  and  lochidf* 
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any  ram  which,  though  oljtainpfl  in  thp  first  instance 
by  »  precept  certificHtt"  nr  othtr  inKtnimoiit  rt'iitiiring 
j'syment  ironi  miue  (withcinty  or  ofHcfr,  is  or  can  be 
ultimately  mised  out  of  a  rate  aa  before  defined." 

RegolatioDs  were  isaued  by  the  Local  Qovernment 
Board  uiid«r  the  Aet  prondiDg  lor  (fa«  ntunw  fe- 
qoind,  and  fanoua  other  mattera  of  d#ta{l  not 
inaterial  to  thia  case.  It  is  th<?u  onlero*!  hy  way  of 
carryiog  into  effect  the  provision  contained  m  neciion 
6  of  the  Act,  that  the  valuation  list  ia  to  be  made  in  n 
pMticoler  iona  ahown  in  the  whedaleg,  with  a 
wpante  oohimn  ihowing  the  mteable  value  of  the 
a~niT.!ti;™l  l:n:fl  (if  any)  contained  iu  any  hrrpdita- 
iLi:ii',s  .lu  l  that,  the  lists  are  to  be  lu  this  lorui  instead 
of  in  the  form  provided  by  the  Union  Aasessment 
Committees  Act,  1862,  for  every  rate  to  be  m%de  bere- 
aftn-. 

Finally,  as  to  the  county  rates,  it  is  ordered  that 
county  councils  and  other  councils,  whoso  daty  it  is 
to  imike,  for  the  purposes  of  »ny  rato,  ii  bn»is  or 
(Undard  of  valuation,  which  will  not  contain  par- 
tictdars  of  separately-rated  hereditaments,  but  only 
ths  total  rateable  Talne  of  each  pariah,  shall  oaiisa  a 
bsaii  or  standaid  or  Taliiatioii-  to  be  prepared  in  the 
term  !iet  out  in  Schedule  II. 

It  ia  further  ordered  that,  notwithsJuadinp;  fiuy- 
thiug  contained  in  the  County  Kt»tos  Act,  \H')-.  or  in 
auv  other  Act  froui  the  '6\st  of  Maruti,  lti!J7,  the 
Tuoes  of  the  several  parishes  as  shown  in  the  oolumn 
of  soohbasisor  standiirrl  or  column  headed  "AssessAblo 
Talne,"  4c,  "ehall,  dunup  the  continuance  of  the 
Act,  be  the  basi?,  standard,  or  valuation  for  the  lr  \  y 
iog  of  the  county  rate  or  any  ot^ier  rate  leviable  by 
the  coanql  according  to  the  assessable  value  of  the 
•mtil  padahcs  on  wiiioh  theiame  it  levied,  unless  or 
sntfl  tiie  oooDCil  aihaU  inalte  a  new  hasu,  standard,  or 
Tfiluation  in  manner  provided  by  law." 

It  seems  perfectly  clear  that  this  statute  aud  the 
regulations  carryiog  it  out  were  intended  to  be  com- 
pnbensiTe  during  the  period  of  ita  coutinoanee  in 
opanitiofu  The  new  valuation  liata  and  the  neer 
county  rat«  basis  are  to  take  the  place  of  the  former 
ones  m  all  resjiects.  The  Union  Asseasmtint  Com- 
niittee*  Act,  ISfjJ,  the  County  Kate  Act,  18o2,  and  the 
Local  Qovemmeut  Act,  so  far  as  they  conflict 
irilh  the  new  statute,  are  superseded*  jund  it  ia 
equally  oUar  that  the  rate  in  ^neation  ia  a  tato  within 
the  scope  of  the  statute. 

But  it  was  argued,  as  Las  bn^n  said,  thaf ,  although 
this  is  perfectly  true,  th€  duty  of  the  Laucatihire 
A^Uune  Boatd  still  is,  as  it  was,  to  divide  the  sum 
thiif  lequiie  in  pvoportion  to  the  rateable  value  oi  the 
horongha  and  eounty,  and  not  aooordinfir  to  their  assesa- 
thU.  vjilue.  That  section  ;}  of  {be  Rating  Act.  IKDO,  is 
the  leading  section  of  that  Act  and  detincs  its  scof  io, 
and  that  as  the  T /in  i^bire  Asylums  Board  is  luit  a 
nendiog  authority  it  has  no  application  to  them, 
nrtihar,  that  tbe  r^ gnlations  which  provide  for  the 
sew  oonnty  rate  basis  say  that  it  Ia  to  b(>  thn  banis  for 
the  levying  of  the  rate;  and  that  tho  I/ancashire 
Asyluma  Hoard  is  not  a  levying  authority,  but  per- 
forms a  duty  previous  to,  ana  quite  distinct  from,  the 
levying  of  toe  rates,  and  that  if  this  were  hiM  other- 
wise, the  Aofe  would  apply  twice  ont  in  relief  of  the 
agiiealtuval  ratepayer. 

We  do  not  think,  however,  that  this  arfjuiuenl  is 
well  founded.  It  is  not  correct  to  say  that  »ifctiuu  ^ 
ia  the  leading  section  of  the  Act  or  dofioes  ita  applica- 
tion. Bather  it  preaoribes  the  method  by  wbiob  tbe 
rtHef  granted  to  the  agricttlttmd  ratepayf  r  ia  to  be 
carried  out.  That  r*>lipf  is  to  be  iu  r(  <(iic<  t  of  wll 
rates,  but  by  this  action  of  tho  "spending  authoti- I 
tie§  "  it  is  to  be  obtained  not  by  payment  <if  UhH  the 
rate,  bat  by  paynteot  of  tbe  rate  on  half  the  value ; 
and  wbm     ptofMona.of  aNtton  6  and  tbe  Looat 


Government  Board's  regulations  are  ronsidrred  it 
becomes  clear  that  in  all  valuation  iiats  the  value  of 
the  agricultural  land  is  to  bo  sepHrately  stated  ;  nnd, 
seoondly,  that  in  tho  county  rate  basis  that  separate 
value  and  tbe  asaeasablo  valup  of  the  parish  are  to  be 
stated,  not  as  the  object  of  the  Aot,  but  as 

ptoviding  the  method  of  oarr>iiig  out  that  obj<  ct. 
Reliance  was  placed  on  article  17,  scetion  2,  ot  the 
regulattous  because  of  the  wordtt  which  it  contains, 
*'  for  the  levying  of  county  rate  or  any  other  rate 
leviable  by  the  cuunotl,"  and  so  forth ;  bat  we  do  not 
think  that  to  those  words  oan  he  given  the  effect  of 
limiting  tbe  application  of  the  Act. 

To  b^gin  with,  the  regulations  are  "generally 
for  carrying  into  effect  this  Act"  (seftion  fJ,  sub- 
section S),  and,  further,  the  words  are  contained 
in  the  saOM  article  which  prescribes  this  oasesa- 
able  value  or  new  basis  to  be  the  law,  notwith- 
standing anything  contained  in  any  other  Act. 
This  is  tantamount  to  saying  that  the  new  basis 
ur  assessable  value  is  to  bo  read  in  «<>ction  24  of 
the  liancashire  Aayluma  Boatd  Aot,  1891 ;  and  we 
cannot  plaoe  any  more  limited  oonatmction  on  the 
words  without  some  predse  indication  in  the  Aot  of 
or  the  regulations  that  this  ought  to  be  done. 

It  is  true  that  the  precise  position  and  duties  of  the 
Tjancashire  Asylums  Board  is  not  dealt  with  in  the  IHSHi 
Act;  but  we  cannot,  therefore,  exclude  it  from  an 
Aot  of  so  general  an  intention.  No  doubt  the  oon- 
stmction  so  placed  on  the  Act  is  favourable  to  agrt> 
cultural  land.  Whether  it  amounts  to  applying  the 
Aot  twice  over,  is  a  question  oi  v>  r  ls,  but  we  iind  ia 
that  circumstance  no  reason  why  it  should  not  have 
its  plain  meaning.  We  therefore  answer  question  1 
iu  the  affirmative,  and  qaestion  '2  in  tho  negative. 

Judgmtntfor  tht  ptaiidijft,  with  costa. 

BoUdtors  for  the  plaintiflb,  JUtftdoTe  A  flbiw,  lor 

F.  C.  Hulton,  Preston. 

fioliciton;  for  the  defendants,  Autlin  A  Autiin,  iM 
the  X>eputy  Town  Clerk  of 
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Q.  B.  Div.  ) 
(Lawrance  and  Channell,  JJ.)  j 

Ta£  West  IiAitciisuiKE  BvaAi^  District  Counoiit 
iAppellanU)  «.  OoiLVY  {Be$pottdenO.  (a.) 

Lo-'nl  ijKrtrinn'nit—Watfr  —  S'lpjily  hrought  to  rntfnti- 
uble  distance  J'rom  dwtUing-ltotut — (J»«t  of  communi- 
eoll't^  ttwllf  to  /loiise— Limit  of  ci>tt— Liability  of 
owntr  of  Mm-^Fublic  HtaUk  Act,  1875  (S8  39 
Viet.  e.  65).  s.  62— PteUte  HtaHh  (Water)  Act,  1878 
(41  tt-  42  Vict,  c  .  25),  $.  3. 

A  rural  tanitary  autkorit^  brought  a  wpfig  toater 
into  a  errtain  ditMet  and  within  a  reatonameSittanet  of 

a  rhrrHirifj'hifii.fr,  am!  thru  rxjiiivif  tin-  ttir)i'r  o/*  f/if 
hous«  to  make  a  anuiiiunicaiiun  of  tim  sufiyiy  lu  his 
huusf.  Thf.  owner  not  tomplyiiig,  f/m  local  uuttnyrity 
made  tlm  comvwnication  of  the  tupply  to  the  hott$eat  a 
cost  exceeding  the  sca/e  of  chargtt  wkieh  had  hee»  /bud 
bi/  the  Lixal  (foveriitneiit  Jtoard  under  eeclion  8  of  the 
I'ublic  Health  ( If^ffr)  Act,  1878, /or  the  compultory 
f'lij-j'hi  of  iintrr  irithtii  the  district.  The  owner  of  the 
liiJii»K  huortig  rffiw^d  to  fjoy  to  the  authority  f»  TCtpect 
of  the  Cdimiiuuimtinn  of  the  supjdy  to  hit  AoKM  INOrC 

than  Ute  limit  fixed  by  the  Local  (/wemmmtt  Board, 
Held,  that  the  owner  wna  bound  to  pay  the  whole  of 

(hf  r<'sf..  «i  the  yrovisioiis  (f  f^'dtm  .'J  i^f  th>-  I'ublic 
Jieaith  {\yater)  Act,  IHl'^,  aiipliid  iinn/  t,,  the  bringing 

(t.)  Heporttid  by  Uir  tiuiaisioj;  Baiuso,  fiart.^ 
Jsaowtor-at-Law, 
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«^ fhe  »upply  to  a  reatonable  diaianct  from  the  hou*e, 
out  did  not  apply  to  the  communication  of  the  tupply  to 
thr  houu,  «WMf  Ma(«  to  th*  ImUgr  Uun  wt$  no  KmUof 
coat. 

Cm*  stated  by  jastioM  of  the  peaoe  for  the  county 
of  Lancaster. 

Tho  r(>9pond*>nt  was  summoned  by  thf  ^\'eat  Lan- 
cfisliiriTi  liural  District  Council,  the  app-^.l  nils,  fioflliov 
ciiust?  why  an  order  should  not  fae  mad&  lor  p*yiiMnt 
by  him  to  the  appdlanta  of  tbft  tam  of  iH  10k.  6d.. 
the  balance  of  expenses  incurred  by  them  in  executing 
works  for  obtaining  und  furnishing  a  supply  of  water 
for  ])remi«ea  ntuat*  at  Holnieswood,  Tarleton,  in  the 
West  Lancashire  Ktiral  Sanitary  District,  oi  whiflh 
premises  the  respondent  WM  tlie  omMr* 

The  following  iMts  were  admitted  : 

The  appellantB  are  the  local  authority  within  the 
meaning  of  section  4  of  the  riil,!;.  Tli-  ilth  Act,  1875, 
for  tho  rural  stwiitttry  district  of  West  L^ncashirp.  Hud 
the  respondent  is  and  wae  Ow owner  of  the  dweUiii'^- 
hoiue,  farm,  and  lands  kmnm  m  Shortwood  Hall  in 
that  distriot. 

In  the  year  1897  the  appellants,  acting  tindor  the 
powers  conferred  upon  them  by  the  Public  Health 
Act,  1s7j,  providod  a  supply  of  water  for  a  portion  of 
their  district — namely,  the  township  of  Tedeton,  in 
which  the  respondent's  premises  are  dtnate,  and  laid 
down  at  a  cost  of  about  £310  a  three-inch  water 
main  or  pipe  in  a  highway  known  as  Marsb-lano  for 
th  -  ■<  ijiply  of  premises  belonging  to  tho  respondent 
and  known  as  Mere  House,  Holmeswood  Hail,  and 
Fells  Farm,  as  well  as  Shortwood  Hall.  There  was 
no  inTitataoa  to  the  appellants  on  the  part  of  the 
renoodents  to  fnnddi  eat^  supply. 

In  order  to  provide  a  supjjly  of  water  for  the 
the  respondent's  premises  known  as  Fells  Farm  and 
Shortwood  Hall,  the  appellants  laid  in  a  public  foot- 
path leading  from  Manh-lane  to  Fella  Farm,  to  a 
pomt  about  293  yards  from  Shortwood  Hell,  a  branoh 
main  or  pipe  which  was  connected  with  a  main  or 
pipe  in  Marsh- lane.  The  footpath  is  upon  land  of 
which  till,  r,:-^,  ri  1m,i;  is  the  owner,  and  the  land 
between  such  footpath  and  Shortwood  Hall  is  also  the 
property  of  the  lespoodeut.  The  mains  so  laid  by 
the  aniMlanti  are  oonneoted  with  other  mains  forming 
pait  of  the  appellants*  water  system  to  Marah-I^e, 
and  by  means  of  such  luKina  water  could  have  been 
furnished  to  Shortwood  Hall  had  it  been  oonneoted 
therewith  by  meant  ol  aarriM  pipM  Mid  tho  imwmaiji 
fitting!  to  snoh  nipca. 

By  an  order  dated  Hie  IMiof  Jute,  1897,  the  Local 
Oovfrnnifnt  B  mrd,  in  pursnance  of  section  s  ,f  tlie 
1  ublic  llt-ttitii  (Water)  Act,  187ii,  tixed  a  general 
Scale  of  charges  for  the  compulsory  supply  of  wat«r 
to  houses  within  their  area  of  that  part  of  the  West 
I^mcashire  Rural  Sanitary  District  which  comprises 
the  township  of  Tarleton,  and  declared  that  the 
charge  for  a  supply  of  water  according  to  the  scale  so 
fixedshall  be  deemed  to  be  a  reasonable  cost  within 
the  meaning  of  section  62  of  the  Public  Health  Act, 
1 87 ),  and  leqiioa  8  of  the  PabUo  Healtli  (WSntar)  Aot, 
1878. 

On  Hie  «th  Oetober.  1897,  the  appeUants'  surveyor 
examined  Shortwood  Hall  ami  ;'.)und  that  it  wjis  witli- 
out  a  proper  supply  of  wat«r,  and  ha  reported  such 
fact  t  o  the  appellants,  and  also  that  a  proper  supply 
of  water  could  be  loniiahed  thereto  at  a  ooit  not  as- 
oeeding  the  scale  of  flbarges  antitovbed  the  order 
of  t'li'  Liic  il  'rovernnient  Board. 

'lui-i  ajjjM  li.mts,  being  satisfied  that  Shortwood 
Hall  waa  without  a  proper  supply  of  water,  and  that 
such  supply  could  be  fantiehea  tiiereto  by  tbem  at  a 
cost  not  exceeding  the  eoele  of  6harg«8  anthoriied  by 
the  Local  Oovemment  Board,  reeolrcd  that  notice  be 
giyen  to  the  res^rondent  requiring  him  to  obtain  sooh 


supply,  and  accordingly  a  notic-i  was  given  by  them 
to  the  respondent  requiring  him  within  fourtecai  dsyi 
to  obtain  a  proper  supply  of  water  for  his  house  sad 
provide  and  lay  a  branoh  pipe  fram  the  appelkatfs 
main,  and  aflBx  a  tap  tberato  on  bis 

The  respondent  did  not  comply  with  this  notic*, 
and  tho  appellants  themselves  executed  the  aeceMary 
works  for  obtaining  a  proper  supply  of  w^^  ta 
Shortwood  Hall  from  their  main  in  the  loo^th,  and 
in  so  doing  they  incurred  expenses  amonntiiig  to 
£19  lOs.  5d.  The  respondent  pai  l  £1^,  b  it  r  tusei 
to  pay  the  balance  of  £6  lOs.  «kl.,  staung  th&t  in  his 
opinioM  thi^'  ..uir,  of  waatha  aaxinum  aaovoat 
ooold  be  reqmre*.!  to  pay. 

On  behalf  of  the  appellants  it  was  contoided  Ait 
apon  the  lor«gmng  laots  they  had  power  nnder 
section  62  of  the  Pobtlo  Health  Act,  1«75,  having  first 

provided  an  available  suj  jily  of  uIk  J.  s<  1  me  w»t«r 
within  about  293  yards  of  the  respondent's  premises, 
to  ref^uire  the  respondent  to  obtain  a  proper  supply  o( 
water  to  Shortwood  Hall,  and  to  eseonta  the  wtais 
aeoeesary  for  that  purpose,  and  nnon  Us  deftudtt  to 
execute  anch  works  themselves  and  recover  the  whols 
expenses  incurred  by  them  from  the  respondeat;  that 
with  the  exception  of  the  provision  that  it  wss  th« 
appellants'  dnbr  under  section  3  of  the  Fablio  Heslth 
(Water)  Act,  1876,  to  see  that  the  respondent's  hotue 
bad,  within  a  reasonable  distance,  an  available  supply 
of  wholesome  wat*r  sufficient  for  tho  cousumptioE 
and  use  for  don  purposeH  of  the  inmates  of  the 

house,  the  provision  s  of  soeh  last«mentioned  sectioa 
did  not  apply ;  and  that  there  was  an  available  snpplf 
of  snob  water  within  »  iMMDahla  -^ittaiMte  of  the 
respondents  houae. 

On  behalf  of  the  respondent  it  was  contended  that 
the  appellants  could  not  recover  a  greater  sum  for 
patting  the  water  on  tho  premises  of  the  respontet 

ttiau  the  sum  of  £13  paid  by  the  ceepondisnit*  bang 
the  maximum  amount  allowed  to  be  charged  imte 

the  provisions  of  the  Public  Health  (Wat#r)  Act.  1?7S, 
and  that  the  appellants  ctiuld  not  in  this  case  proceed 
undor  section  62  c  f  t  n  1  il  iic  Health  Act,  1875,  hot 
should  have  proceeded  under  section  3  of  the  PnUie 
Health  fWater)  Ant,  1878. 

The  Joetioea  were  of  opinion  that  the  effect  of 
section  8  of  the  Pnblio  Health  (Water)  Act,  1878, 
was  that  the  appellant^  \vi  :i-  not  entitled  to  recover 
from  the  respondent  a  greater  amount  than  £13,  and 
such  sum  having  been  paid  by  tin  MpOodiBt  to  the 
appellants,  they  diemiaied  tho  mimntnt 

The  qoeetion  for  the  opbilott  of  tho  ooort  was 
whether  or  not  the  justices  were  right  in  their  decision. 

Section  dl  of  tho  Public  Health  Act,  1676  (3S  &  39 
Vict.  c.  bb),  enacts:  "  Where  on  the  report  of  the 
surveyor  of  a  lo<»d  authori^  it  appears  to  aosh 
authoKilr  that  any  house  withfai  their  Asttiot  it  with- 
oat  a  proper  supply  of  water,  and  that  ■^tirh  a  supply 
of  water  can  oe  furnished  thereto  at  *  cost  uj: 
excee<Ii!i-  'hv  water  rata  authOKUnd  by  any  local  Act 
in  force  within  the  district,  .  .  .  or  at  such  other 
cost  as  the  Local  Government  Board  may,  on  the 
appluiation  of  the  looal  anthority,  determine  under  all 
the  oirotzmstanoes  of  the  case  to  be  reasonable,  the 
local  authority  shall  notice  in  writing  to  the 

owner,  requiring  him  within  a  time  specihfMi  to  obtain 
such  supply,  and  to  do  all  such  works  as  may  he 
necessary  for  that  poxpoae.  If  anoh  ootioa  ia  Mt 
complied  with  witUn  the  time  spediled,  the  VmL 
autliority  may,  if  they  think  fit,  do  such  works 
obtuin  such  supply,  uud  any  expenses  incurred  by 
the  local  authonty  in  doing  any  such  works  may  M 
recovered  in  a  summary  manner  from  tite  owMt  ol 
the  premises." 

Section  3  of  the  PnbHc  Health  (Water)  Act,  1ST8 
(41  ft  43  Viot  c  26),  enacts:  "  it  shaU  be  the  dn^ 
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of  every  rural  Banitary  authority,  regard  being  had  to 
the  provisions  in  this  Act  contained,  to  see  that  every 
occupied  dwelling  house  within  their  district  has 
within  a  reasonable  distance  an  available  supply  of 
wholesome  water  su£Bcient  for  the  consumption  and 
DM  for  domestic  purposes  of  the  inmates  of  the  house. 
Where  it  appears  to  a  rural  sanitary  authority,  on 
the  report  of  their  inspector  of  nuisances  .  .  . 
that  any  occupied  dwelling  bouse  within  their 
diitrict  has  not  such  supply  within  a  reasonable 
distance,  and  the  authority  are  of  opinion  that  such 
npply  can  be  provided  at  a  reasonable  oost  not 
exceeding  a  capital  sum  the  interest  on  which  .  .  . 
would  amount  to  twoi)enro  pt^r  week,  or  at  such  other 
cost  ...  as  the  Local  Government  Board 
may,  on  the  application  of  the  local  authority, 
determine  under  b11  the  drcumatancea  of  the  case  to 
be  reasonable,  and  that  the  i'X3)enBe  of  providing  the 
npply  ought  to  be  paid  by  the  owner,  or  defrayed  as 
private  improvement  expeuses,  proceedings  may  be 
taken  as  follows."  The  section  then  goes  on  to  enact 
that  notice  may  be  served  on  the  owner  requiring  him 
to  provide  such  supply,  and  if  be  does  not  do  so  the 
local  authority  may  provide  the  supply  and  recover 
the  expennes  from  the  owner ;  and  section  8  enables 
the  Local  Government  Board,  on  the  applicntion  of  the 
local  authority  under  section  i)'2  of  the  Public  Health 
Act,  187.5,  to  determine  what  is  a  reasonable  cost 
within  the  meaning  of  that  section. 

R.  Cunningham  GUn,  for  the  appellants. 

Marmorran,  Q.C.,  for  the  respondent. 

Lawrancs,  J.— It  seems  to  me  that  section  3  of 
the  Act  of  1878  does  not  apply  iu  this  case,  because 
there  was  a  supply  of  water  within  a  reasonable 
distance,  as  the  local  authority  thought.  If  the 
owner  had  been  dissatisfied  as  to  that  his  proper 
remedy  would  have  been  to  the  Local  Government 
Board  under  section  2G8  of  the  Act  of  1875.  Section 
3  does  not  apply,  and  therefore  the  appellants  were 
not  confined  to  the  limit  fixed  by  the  Local  Govern- 
ment Board.  The  appellants  are  therefore  entitled  to 
our  judgment. 

ClUjraELi.,  J.— Section  62  of  the  Act  of  1876  pro- 
ceeds upon  the  assumption  that  there  is  already  a 
water  supply  within  a  reasonable  distance,  and  there 
being  that  supply  within  a  reasonable  distance, 
section  62  says  that  the  owner  shall  make  a  com- 
munication from  that  supply  to  his  own  house  and 
pay  the  cost  of  so  doing.  Section  3  of  the  Act  of 
1678  applies  to  a  different  state  of  things — namely,  the 
bringing  of  the  supply  of  water  into  the  neighbour- 
hood of  the  house  and  within  a  reasonable  distance 
from  the  house.  The  cost  of  bringing  the  watt-r 
within  a  reasonable  distance  of  the  house  may  be 
pat  upon  the  owner,  as  well  as  the  cost  of  the  com- 
muLication  from  the  mains  to  the  house.  As  to  the 
latter  cost — namely,  the  cost  of  communicating  the 
supply  to  the  house,  as  in  this  caso,  there  is  no  limit  of 
cost.  The  only  limit  of  cost  in  section  62  is  the  cost 
of  the  water,  and  the  result  is  that  if  the  local 
authority  were  to  require  the  owner  to  lay  on  water  to 
the  house  from  an  unreasonable  distance  such  owner 
would  have  an  appeal  to  the  Local  Government 
Board.  We  therefore  say  that  the  decision  of  the 
magistrates  as  to  the  £13  limit  was  wrong,  and  the 
case  must  go  back  to  the  magistrates  for  them  to 
order  the  b^ance  of  the  expenses  to  be  paid. 
Appeal  alloictd. 

Solicitors  for  the  appellants,  Roiech'ffes,  RowU,  <£  Co., 
for  Alfrtii  Dickiuton,  Ormskirk. 

Solicitors  for  the  respondent,  PaUrtona,  Snow, 
Bloram,  A  Kinder,  for  WiUon,  Wright,  <k  WiUont, 
Preston. 


(Lord  Eusseil  of  Killowen.  C.J.) } 

WeIK  &  Co.  V.  GiRVIN  &  Co.  (a.) 

Ship —  Charier-party —  Admnee  freight — Dtttruc' 
tion  of  jHtrt  of  cargo  htfurt  tailihg — Liahilitij  to  jHiy 
advance  freight  un  cargo  deiirvyed. 

Jig  a  charter -piirtij  it  u-as  providtd  that  the  chnrtt  rrrt 
should  load  the  thip  with  a  full  and  cvmphte  cargo  tiich 
at  would  load  the  resael  to  her  wattr- marks,  and  that  the 
freight,  which  was  to  be  at  a  certain  rate  per  ton  on  the 
quantity  tUlivered  to  the  assignees,  should  he  due  and 
jiaid  at  follows  :  "  Two-thirds  in  cash  three  days  nftrr 
sailing,  ship  lost  or  not  lost,  and  the  balance  on  it/>/Mi(i» 
ing  and  right  delivery  of  the  cargo  "  ;  and  that,  "  in  the 
event  if  the  charterers  not  loading  vessel  to  her  vuirks, 
the  freight  shall  be  jmid  on  the  basis  of  4,350  tons,  tvhirk 
the  owners  guarantee  to  he  vessel's  capacity  of  cargo  for 
the  voyage." 

A  jvirtion  of  the  cargo  which  had  been  loaded  on  board 
was  destroyed  by  fire — which  was  a  peril  mutually  ex- 
cepted— hrfure  the  sailing  of  the  ship,  and  the  ship  sailed 
with  other  cargo  on  board.  Three  days  after  the  suiting 
of  the  ship  the  shipowners  cluimed,  but  the  charterers 
refused  to  pay,  two-thirds  advance  freight  on  the  whole 
cargo,  including  the  jnirl  destroyed. 

Held,  that  the  shipowners  were  not  entitled  to  the  two- 
thirds  advance  freight  on  the  fxirt  of  the  cttrgo  whiih  had 
been  destroyed,  but  that  they  were  entitled  to  the  advance 
on  the  basis  of  the  4, .350,  less  the  }iart  destroyed. 

Commercial  cause  tried  before  Lord  Kussell  of 
Killowen,  C.J.,  without  a  jury. 

A  charter-party  dated  the  31i>t  of  March,  1898, 
was  made  between  tbe  plaintiffs,  as  owners  of  a  ship 
called  The  (Jlivebank,  and  the  defendants,  Messrs. 
Girvin,  Roper,  &  Co.,  of  Ix>ndon,  "  as  agents  for 
Girvin  &  Eyre,  of  San  Francisco,"  the  charterer* ; 
but  although  the  defendants  contracted  as  agents  only 
for  the  charterers,  they  agreed  to  undertake  responsi- 
bility in  the  present  action. 

Under  this  charter-party  the  ship  was  to  j  roceed 
to  a  loading  berth  in  the  River  Tyue  or  Tyne  Dock, 
and  there  load  a  full  and  complete  cargo  (excluding 
certain  sj^edfied  kinds  of  cargo),  aud  the  cargo  was  to 
be  of  such  a  nature  as  would  load  the  vessel  to  Lloyd's 
freeboard  (subject  to  the  provisions  of  side  clause), 
aud  the  vessel  so  loadt-d  was  to  proceed  therewith 
to  San  Francisco  and  deliver  the  cargo  in  the  usual 
and  customary  manner  as  ordered  by  the  consignees. 

The  charter-party  contained  the  following  clause  : 
"  Freight  for  the  said  cargo  to  be  paid  on  final 
discharge  at  the  rate  of  16s.,  t-xccpt  on  cargo 
shipped  in  Hull,  as  hereinafter  provided,  per  ton  of 
2,24U  lbs.  on  the  quantity  delivered  to  the  consignees. 
The  freight  to  be  due  and  paid  as  follows :  Two- 
thirds  in  cash,  less  6  per  cent,  for  all  charges,  three 
days  after  sailing  from  Tyne,  ship  lost  or  not  lost, 
and  the  balance  on  unloading  and  right  delivery  of 
the  cargo  to  be  paid  in  United  States  gold  coin  at  the 
exchange  of  -i  dols.  80  cents,  per  £  sterling"  ;  and  the 
peril  of  fire  was  one  of  the  things  mutually  excepted. 

In  the  margin  or  side  of  the  charter-party  was 
the  followiug  clause  (referred  to  ai  the  "  side 
clause "  in  writing)  :  "  In  event  of  charterers  not 
loading  vessel  to  her  marks,  it  is  agre<>d  that  freight 
shall  be  paid  on  the  basis  of  4,350  tons,  which 
owners  hereby  guarantee  to  be  vessel's  capacity  of 
cargo  for  the  voyage,  less  pro  rati  freight  on  any 
quantity  of  cargo  short  delivered  in  8*n  Francisco." 

The  charterers  loaded  on  board  at  Hull  1.017  tons 
of  cargo.    The  vessel  then  pruceednl  to  the  Tyne  and 

(o.)  Reported  by  Sir  Siieiistox  Baker,  Bart., 
Barrister-at-Law. 
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loaded  -Ifil  tons  morr,  win  ?,  a  firo  lirolro  out  find  tht) 
whole  of  the  1.4Ts  h)fi>i  of  cargo  already  loaded  was 
so  damaged  by  t)i*^  tiro  that  for  ths  jwapow  of  this 
«Am  it  wai  traat«d  at  daetxtwed. 

The  ohartenn  mbwqventiy  loaded  2.  jlM  tooa  mora, 
which,  with  the  l.-lTS  torn  destroyed,  would  uot  have 
brought  thti  vessel  do*rn  to  her  in^ka,  though  it 
exhausted  the  oarryin^  i  fijxi.iity  of  the  vtissd. 

Th«  ahip  tailed  for  S«ii  Fraaaisoo,  and  thr««  day« 
After  •ailing  the  plaintiffs  demanded  two-thirds 
advance  freight  on  tlie  bmiis  of  the  1.350  tons,  which 
was  the  btfis  on  which  freight  was  to  be  jtuid  ackiord- 
ing  to  the  chartor-ji^rty. 

The  nature  of  the  argumenti  appears  suQi.  ii  iitl y  in 
the  judgment;  and  lor  the  defendants  refer»iuc^ 
m«di*  to  the  caam  of  AUiuM  t.  The  Brubd  Mariae 
TnnafantM  Cb.  (Limited),  !H  W.  B.  1090, 1  JLpp,  Cis. 
'Zm:  Aithn,  Ulhunt,  .C  C'ww  V.  UnutkouaeH  A  Cu,, 
[1S3I]  1  q.  B.  773. 

Carver,  Q.C,  audi/.  A.  Hamilton,  f or  the p^aiuttil'a. 
JotphWaUnnt  Q*<7.,«id&i*irffoA,  forthodefendantt. 

CW>.  advt  vvH. 

Hot.  28.— Lord  BnasiLL  of  Kiluaven-,  C.J.— 
Wbeo  this  case  was  being  discussed  before  me  I 
formed  rather  a  strong  vievr  agabnt  the  eootention 
of  tho  piaintiflTH,  bat  tb«  9»m  wea  io  gtriMiiioasly 
argued  for  tbe  plehitUFs  that  T  thoaj^  it  betlnr  to 
take  time  to  consider  uiy  ;ii  Y'mont.  Having  done 
so  I  still  adhero  to  the  view  I  formed  during  the 
argument,  and  I  am  clearly  of  opisiMi  that  tfae 
pliantiffd  are  not  entitled  to  recover. 

The  plaintiSd  are  the  owners  of  a  ship  called  The 
Ollri  hink,  which  they  chartered  on  the  3Utof  Mftrch, 
la'js,  to  a  firm  of  Girvin  &  Kyni.  of  Fraucisuo.  I 
meiifi  11  t'lat  in  oni«!r  to  expJiiin  tlie  position  the 
defendauts  occupy  iutbia  case.  The  contract  of  charter- 
par^  wa^  iu  fact  executed  by  the  defendants,  Girviu, 
Boper,  &  Co.,of  London,  but  they  are  deeonbad  both  in 
the  body  of  tbeobarter-purty  uud  in  their  lignatofee  in 
execution  of  the  coutraci  h-s  agetits  for  the  Sau 
Francisco  tinn,  iind  therefore  they  are  uot  liable  upuu 
the  contract  at  all.  but  the  defendants  have  expressed 
that  they  were  willing  to  litigate  the  question  with 
whieh  alooe  I  liave  to  d^  in  this  case.  That 
(jui'itiou  ij  :  Are  the  dHfetidants  liable  to  pay  advance 
Ireigiit  in  respect  of  l,47s  toua  of  ciirg  >  loaded  ou 
board  the  chartered  ship,  but  afterwards  destroyed 
by  a  penl  mutually  excepted  in  the  charter-party — 
namely,  by  firei'  That  is  the  short  point.  If  the 
plaintiffs  are  eotitied  to  advaooe  freigbt  on  that 
1,478  torn,  then  the  defendants  admit  wat  they  are 
liable  to  pay  i^  Are  the  d»'fcDdant«  no  liable 't  Ttie 
charterers  loaded  uu  board  this  1,478  tons ;  that 
quantity  was  destroyed  by  fire,  the  result  being  that 
the  charterers,  who  were  boosd  to  eupply  the  cargo 
conformably  to  the  charter,  had,  qwad  that  1,478 
tons,  fuldlled  the  obligationg  that  wtre  cast  on  thoia. 
The  hhipowuera  had,  <ju<aiiI  that  1,47S  tons,  fultiUiid 
the  obligation  cast  up<ju  the  shiji.  b^icaiise  they  had 
taken  it  on  board  intending  to  carry  iL  The  result 
was  that  the  charterers  were  under  no  obligation  to 
substitute  other  1,478  tons  for  that  quantity  when 
destroyed,  nor,  on  the  other  hand,  were  the  ship- 
owners under  any  obligation  to  aocoiii  from  tiie 
charterers  that  1,47H  tons,  even  ii  the  ciiarlerers  had 
been  willing  to  supply  it.  Hie  neolt  in  poiut  of  law 
on  that  state  of  facte  ie  the  lame  as  if  the  charter  had 
been  a  charter  of  the  carrying  capacity  of  the  ship, 
less  1,47'^  tons,  assuming  that  it  was  a  charter,  hs  it 
was  iu  thta  uaae,  uf  the  whole  capacity  of  the  ship. 
The  further  result  is,  that  the  shipowners,  not  being 
obliged  to  take  goods  in  eubsHtotioa  of  that  quantity, 
had  tha(  cargo  space  at  thdlr  own  diapcMl,  anil  might 


use  it  iu  any  way  they  (A\ohp>  consistent  with  thar 
remaining  obligations  under  the  charter.  The  pobt, 
therefore,  is  this.  Are  the  plaintiffs  entitled  to  an 
advance  of  two-thiid*  of  the  freight  on  that  l,4<d 
tons,  although  it  ie  ecnaeded  that  thof  nevw  wmM 

fiititl.  1  to  a  single  penny  of  freiirht  on  that  part? 
Their  ciiani  i.>»  that  they  are  entitled  to  an  advance  of 
two-thirds  freight  on  that  1,478  tons,  althoui^b  -r 
conctsiii  they  never  Mriil  earn,  and  therefore  never  will 
be  entitled  to  receive,  any  freight  at  all  in  respect  of 
that  1.478  tons.   That  contention  for  the  plaintifTi 
must  depend  on  the  construction  of  the  charter-party 
ils'df.    Freight  is  a  payment  to  be  made  to  tln'  »hio 
for  the  carriage  and  safe  delivery  of  the  good^;  mA 
uutil  there  has  been  carriage  and  delivery,  the  ibip  it 
not  entitled  to  demand  or  recover  freight  at  all,  ti 
the  abeence  of  dnmniiiBaaeB  giving  rise  to  ao  alteiei 
srate  of  thui^s  out  of  which  there  may  be  implied 
obligations.  The  parties,  however,  mayniake  forltim- 
selves  any  agreement  they  choose,  andtbeymaymakes 
stipulation  Uiat  the  whole  freight  is  to  be  payable  ths 
moment  the  cargo  is  put  on  boanl,  or  that  tbe  vhoU 
is  to  be  paid  the  moment  the  ship  sails,  or  to  be  paid 
iu  any  proportion  or  at  any  time  they  choose ;  hot  if 
they  do  so  they  must  do  it  iu  a  way  which  makes  it 
very  clear  that  the  ubligatiou  is  altered  from  that 
which  is  the  oUigation  in  res^ject  tO  fmjght  CO  the 
priooiple  I  hav«  mentioned.   It  ta  vacj  oobubob  aad 
often  Tery  ooovenieot  to  stipulate  in  diarter^pertisi 
for  an  advance  of  freight. 

I  now  tum  to  th«  charter-party,  which  is  % 
charter-party  of  Tht  Olivthank,  which  is  to  lowi  st 
Hull  or  in  the  Tyne,  and  then  sail  to  Sea  Francisooi. 
After  the  enomeration  of  the  different  artidsi 
of  which  the  cargo  may  consist,  thnee  words 
are  introdiieod,  which  are  important  as  shoving 
the  m  eaning  of  the  clauie  on  whi^  h  this  controverty 
mniuiy  turns — namely,  "  subject  to  the  provisiaiu  of 
side  clauie."  Then  there  is  the  stipulation  in  the 
oharter-partgr  ai  to  the  freighti  and  if  it  atood  tbwe 
it  is  dear  that  the  frdght  ilipalated  waa  to  be  paid 
on  each  ton  weight  of  the  quantity  delivered  to  the 
c ousigneea  at  &i.u  Francisco,  and  no  right  to  any 
f  rexgbt  would  accrue  until  those  events  bad  happened. 
Then  follows  the  stipnlation  that  the  freight  ia  to  b« 
dne  and  paid  as  fculowe,  **  two«thirds  in  cash  tbn* 
day;!  !if?  r  Hniling  from  Tyne,  ^htp  loit  or  not  lost." 
Thrry  Id  Ldre,  therefore,  an  express  stipulation  that 
the  freight  as  to  two-thirds  shall  be  piiil.  that  is,  thi'. 
there  shall  be  an  advance  of  freight  to  the  extent  of 
two-thirds,  less  G  per  cent,  charges,  three  days 
after  the  sailing  of  the  ship,  ship  loet  or  not  loit 
Then  finally  there  is  tiiis  clause  (written  at  the 

side)  :  "111  the  event  of  charterers  uot  loadirsg 
veosfi  to  her  marks  it  is  agreed  that  tiwight 
shall  be  paid  on  the  basis  of  4,3oO  tone,  whkh 
otmers  h«eby  guarantee  to  be  Teeeel'i  capad^  of 
cargo  for  the  voyage."  What  Wl«  tha  object  to 
which  that  side  rl.n.sn  was  mainly  directed  ?  I  havr 
poiuted  out  that  tiic  charterers  might  h^ve  loaded 
one  or  more  couunodities  differing  largely  in  weight, 
so  that  it  might  happen  that  unless  some  protectmn 
was  given  to  the  ahip — the  freight  being  per  tea 
weight — the  charterers  might  load  the  ship  in  a  waf 
that  would  not  bring  her  down  to  her  load  Knes.  ia 
which  the  cargo  when  d<  '.i  >  i-rt-d  wouhl  work  out  st  • 
comparative  small  number  of  tans  weight,  alUioagh 
tbe  ship's  space  might  be  fully  occupied  by  the  oafjgOi* 
The  inaio  <ndeot,  toerefore,  of  that  daoee  ie  to  ivo> 
teot  the  shipowners  fr>^  having  an  nndoly  hght 

cargo  loaded  on  board,  and  to  ensu'-i-  t'l.i'  ttif?y 
shall  have  a  cargo  to  tht^  dead  weigki  (Opacity 
i  t  tiM  ship.  Accordingly  a  clause  is  intr«.iiduoed 
that  the  freight  is  to  be  paid  on  the  bane  of 
4,300  tona.    Tbe  plalntWe  mf  tfa«»  tlthovsh  Ibt 
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1,4*8  tons  19  gOD«  out  of  the  charter,  and  sithoafch 
they  (the  plaintiffs)  onn  nev»»r  earn  »  penny  of  fraig^ht 
innqMotof  that  quantity,  yet,  under  thia  oImua.  as 
itfiRividM  that  freight  is  to  be  on  the  Inhu  of  4,350 
tons,  tbey  areentitltKl  to  have  tlieir  Hdv»nce  calculated 
(iU  that  bomi.    The  short  aiiawer  tu  that  oouteution 
is  that  by  the  events  which  have  hai>p«ned  before  the 
moment  arrived  when  the  {deantifb  were  entitled  to 
any  advance  at  all,  the  1,478  tool  b«d  dropped  out  of 
the  charter,  and  there  was  h  dinturbance  thfTpfore  of 
that  baiiis,  so  that  by  cauaeji  for  which  neither  party 
is  responsible — namely,  by  tire,  which  wa»  one  of  the 
muhia]  f>xeet)tioi]8  in  the  'iharter-party,  and  which 
spplit's  t/>  shipnwnorB  and  chnrtTeni  alike— causes 
which  relieve  tbe  ch<irt>>reni,  the  bans  is  4.350  tonn, 
lets  thai  qoanfity  of  I.ITn  ton*.    Advance  freight  in 
ordinarily  calfulnted,  wht  n  'li.ie  ure  no  more  definite 
data  for  calculation,  upon  whst  tbe  probable  frfi^jLt 
win  be  assuming  tbe  suocesn  of  the  adventnre  and  the 
mh  Kvival  of  tbe  augo.  Here  in  one  •tent,  and  in 
ooe  eteot  ooljr.  ft  that  mod*  of  oalodation  dhplawd. 
That  event  is  that,  by  the  xttpulation  that  the  freight 
is  to  be  paid  three  days  mfter  the  ship  sails,  loxt  or 
not  lost,  the  plaintiffs  would  be  entitled  to  demiiiul 
their  two-thirds  freight,  although  the  ship  having 
K«n  lo8t  they  would  otherwise  not  be  entitled  to  any 
freight  at  all  on  the  ship's  arrival.    It  spt^ins  to  me 
that  tbe  short  answer  to  thnt  is,  that  Ih  a  vjiSB  so 
fipres-ily  provided  for  thn;  t  f'Vi  t  nuist  bo  (riven  to  it ; 
bat  it  does  not  at  all  atFect  the  construction  of  tbe 
ekose  or  the  liabilitiefl  of  the  pKtiM  in  Um  event 
winch  bae  bappned  in  thia  oeie— namely,  an  event 
wbkh  bae  bippened  before  the  ship  has  eaOed  at  all. 
I  sgree  that  we  are  1  ■  f  ile  an  thn  onjfiniil  bi^is  for 
calculation  of  advance  freight  tho  4,^uU  tuus;  bur,  in 
my  view,  we  are  to  deduct  from  that  the  1,478  tous 
destroyed  by  &n  ezoepted  cause,  which  would  leave  a 
lalMioe  of  2,872  tone  to  load.   In  my  judgment  tbe 
plaintiffs  are  entitled,  and  entitled  only,  to  two-thirds 
of  the  freij^ht  on  '2.S72tou8.    The  defendants,  who, 
M  I  l;i\>-  jH  Hi'fd  out,  were  not  xiuder  any  obligation 
stall  uuder  thti  charter,  had  paid  into  court  on  the 
hwis  of  2,590  tons,  and  therefore  they  have  paid  in 
iaa  tone  ^ort,  beoaune  it  in  conceded  that  the  quantity 
put  en  board — namely,  2,590  ton<4,  wbiob  were  loaded, 
together  with  the  1,47S  tons  v.l  i  ].  were  destroyed, 
would  not  bring  the  abip  dowu  to  her  marks  within 
tbe  meaning  of  tiie  danse.    The  defendants  ther>-fore 
Odght  to  bava  inewaied  their  paymflnt  into  court  by 
two'thiide  of  tbe  ^gbt  on  282  too*  non* ;  bat  as 
by  the  assent  of  both  parties  the  Hole  (juestion  to  bo 
determined  was  whether  the  defendanta  were  biiblo  to 
p»y  two-thirds  fre-ght  in  resftect  of  the  1,478  tons 
destroyed,  and  as  I  come  to  the  conclusion  that  they 
vcnaot,  the  defendanta  ara  m  my  opinion  entitled  to 
judgment  iu  the  ordinary  way. 

Jmi^mutui  fvr  the  df/endanU. 

BoHdton  for  the  phuntifls.  Thomas  Cooper  dfc  Co. 

Solicitors  fortbedefandan'a,  ffeUamt,  &mt,  Coteard, 


Deo.  10. 


O.  0.  B.  \ 

(Lord  Tiir.^'f.ll  of  Killowen,  C.J.,  / 
and  \\  ills,  Grantham,  Day,  ( 
Lawiwm,andWfisbi,JJ.)  ) 

The  Qxtjlzs  v.  Sexior.  {a.) 

Crmmtd  law — MmuUughUr — Ju/uut  child — Ntgied  to 
fiwkk  Meikat  mdr—Migiwm  ktlitf  lAtif  medtorf  aid 

(e.)  £eported  by  T.  B.  CoiAVnoUM  DlLL.  Esq., 


M  %oumg — Wxl/ul  negled — Jfrevention  of  Crutlty  to 
€hmrm  AO,  18M  (67  <»  «8  FiTst.  e.  41),  s.  1. 

Sedtim  1  ofiht  Prevention  o/Ortuifylo  Children  Actt 

1894.  enact4  that  "  //  any  person  ovtr  the  aye  of  sixtt^n 
yeurt,  who  hcu  the  custody,  charffe,  or  care  of  any  child 
under  the  age  of  tixteen  years,  wilfully  .  .  .  ueyUcU  .  .  , 
tuch  child  .  .  .  in  a  munner  likely  to  cause  tuch  child 
uuneceaaary  suffering  or  iwjttry  to  it*  htaUh,  .  .  .  that 
person  shall  he  guilty  of  a  misdemeanDur." 

On  the  trial  of  an  indictment  for  manslunghler  it  was 
proved  tlnit  af  /rri^outr  icm  thr  ftt'iT  awi  /ii'l  Ike 
custody  of  a  fhild  of  the  age  of  cnjiit  or  uim:  unjttihs  ; 
that  the  child  died  of  diarrhasa  and  pneumonia;  thai 
during  it»  UlntM  tbe  pritoner,  Uumgh  aware  of  thegravitg 
of  itM  condition,  had  not  jmtvitM  it  with  any  mtdieal  nid 
or  iiii'Ii  >'in  ;  tf,(it  hi  hn<l  iJir  mmus  In  <l"  rn  :  f^mf  fit- 
hf^luuiji  I  tti  u  otllril  Iht      J'ccniiar  I'ttijitt,"  wiin 

think  it  contrnry  to  the  teaching  of  the  Jtiblt  to  me 
mviiiml  aid  or  drug*  Jur  the  *ick;  that  the  prisoner 
tmptvyed  an  eoeperimeed  anm,  alio  a  member  of  that 
stct,  to  nur^r  the  rhi'ld  ;  (ftytt  he  mts  in  other  resfttcls  a 
kindfuthtr  ;  nmi  that  tht  chilil'i  life  would  have  been. 
pnJi'ii'/t'l  and  probably  saint  if  i/ifli-u!  aMIsCcMNX  Acid 
been  procured.    The  prisoner  w<ii  coni'icled, 

Ilrld,  that  there  was  evidence  that  the  prisoner  hod 
"  wH/aUjf  ntgUeted "  the  ekUd  within  the  meaning  <(f 
the  a&oM  serfioa,  and  that,  death  having  eiuurd  Jrtm 
Ki-rh  unifn-f,  (As  prieontr  w$$  properly  etmvicfcd  of 

inaiisluiujhtrr. 

Case  stated  by  Wills,  J.,  as  follows : 

The  prisoner  was  indicted  and  tried  before  me  at 
thf*  Central  Criminal  Conrr  on  the  LMth  of  November. 
189H,  for  the  mantdaug liter  of  hio  thild  — »u  infant  of 
the  age  of  eif^^ht  or  nine  mor.tha. 

Tbe  child  tiad  died  of  diarrbcuit  and  pneumonia. 
The  prisoner  had  not  supplied  it  with  any  medioal  aid 
or  medicine,  though  aware  that  the  ease  was  of  gmat 
gravity  and  that  Uie  child  would  probably  die.  The 
modi  il  .  ,  ;i(.uce  was  that  the  child's  life  would 
certainly  have  been  prolooged,  aud  in  all  prob<ibility 
saved,  if  medical  assistance  had  been  procured.  No 
question  was  raised  as  to  the  prisoner's  ability  to 
procure  and  pay  for  uedfoiil  aesistanos,  aud  it  waa 
shown  that  he  earned  abjiit  a  week.  He  was 
shuwu  to  have  been  a  good  and  kind  father  in  all 
other  respects,  and  he  bore  an  ereelleut  chara(?ter  for 
general  good  conduct.  Ua  had  bad  twelve  children, 
of  whom  seven  were  dt-ad ;  and  he  had  had  before 
ezperiiHioes  of  the  same  kind  as  those  ichsiing  to  the 
present  inquiry,  for  the  question  he  put  t>  tbe 

inspector  of  jiolioe  waa  "i,xi  '  ]i(  in  regurd  to  tblB 
case,"  aud  he  then  corrected  hiuiat*lf,  *'  Except  in 
regard  to  theae  coiei,  bnvs  ycm  ever  known  anytluag 
agatost  me  ?  " 

The  prisoner  is  a  member  of  a  sect  called  tbe 
"  Peculiar  People."  -whose  religious  doctriries  as  to 
the  treatiiietit  of  sicic  people  are  certainly  to  tbe 
ordinary  aj>itrehejision  remarkable.  Thi-y  ba'*e  theui 
upon  the  Epistle  of  James,  chapter  v.,  14th 
and  15th  verses:  "Is  any  sick  among  you?  let 
him  call  for  the  elders  of  the  church;  and  let 
them  pray  over  him,  anointing  him  with  oil  in  the 
name  of  the  Lord  :  ai'd  the  prayer  of  faitli  shall  sava 
the  sick,  and  tbe  Lord  shall  raittc  him  up  ;  and  if  be 
have  committed  sins,  they  shall  be  forgiTW  bim.*' 
They  do  not  allege  that  miedioal  aid  is  here  CKprsisly 
forbidden,  bat  say  that  4o  make  nse  of  it  is  to  iudtoate 
a  v-Hi:t  cf  faith  iu  the  Lord.  I  inquired  if  they  held 
thai  ail)  other  parts  of  the  Soriptnrea — the  Gospels,  for 
iiiNtancf ,  were  of  divine  authority,  and  was  answered 
that  the  CKiepeU  certainly  were  S'l  reuogniz-d.  I 
called  atlentioii  totiiefact  that  our  Lord  said  :  "  Th^ 
that  wre  whole  iw«d  not  a  pbyaioiao,  but  they  that  are 
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Bicfe,"  and  asked  why  they  thon^ht  that  it  could  be 
wrong  to  oonsah  a  physiuiaa  if  the  sick  man  was  pro- 
nonnoad  on  such  authority  to  need  a  physician.  The 
Mtww  waa  tliAt  the  ■iokne—  Iiore  allndttd  to  wtm 
mml  nbknen  or  im,  and  that  tlw  Pfayridan  mwnt 
our  Lord  Viiruself. 

I  inquired  f  lu  ther  if  they  held  tiiat  it  was  wrong  to 
gWe  extra  food  or  wine  or  brandy  to  a  8i<ik  person,  or 
to  jHit  m  extra  blanket  oa  bia  bed  if  the  w<wther  were 
ootd  or  the  nature  of  his  siokneM  required  him  to  be 
kept  warm.  The  answi^r  was,  No  ;  that  they  give  the 
sick  every  spocips  of  comfort ;  and  it  appears  ttiat  tins 
cliild  had  had  much  attention  paid  to  its  food  aud 
diet,  though  the  mpdical  witnesses  did  not  think  the 
dietary  altogether  judicious ;  and  that  it  had  had 
brandy  administered.  I  inquired  alno  if  they  ol>jected 
to  experienced  nursing.  They  said  No,  and  that  they 
resort'  1  ill  li  and  did  so  in  the  caao  of  this  child,  V>ut 
that  tne  ijuraiog  must  be  by  one  of  their  own  people 
who  would  sot  nae  drugs. 

It  tbiu  appeaw  diatinotly  that  t^ey  da  not  object 
to  tlie  uae  of  many  Iramui  applianoei  and  eflbrts  to 
save  the  sick,  but  that  they  draw  the  line  at  the 
doctors  and  drugs,  aud  I  think  at  doctors  not  &,)  much 
oil  accouut  of  their  superior  knowledge  <if  the  hum%n 
frame  aud  its  needs  as  because  they  are  lik-sly  to  use 
or  prescribe  drugs. 

I  told  the  jury  that  they  raust  first  of  all  be  satis- 
fied that  the  death  of  the  child  had  been  caused  or 
III  L  r  iti'l  ry  tl.a  want  of  me<lic'al  assist -iiictt ;  and 
secondly,  that  mudical  aid  aud  medicine  were  such 
easontial  things  for  the  child  that  rtm  u  ibly  careful 
I»arent8  in  general  would  liawe  piovided  them ;  and 
thirdly,  that  the  piieoner**  meane  would  liave  enabled 
him  to  do  so  without  an  expenditure  such  as  could 
not  be  riiu^onably  eip*ctfld  from  hiia.  I  then  diroct*Hl 
them  upon  tho  more  difticult  part  of  the  case,  and 
told  them  that  in  order  to  makn  oat  a  oaae  of  nuui- 
slaugbter  by  neg^genceof  ihu  kind  purely  ateomman 
law  the  negligence  mu9t  be  pross  and  wanton,  so 
much  80  as  to  indicate  something,  at  all  events,  of  an 
«vil  miad,  and  that  it  was  impos^ble  to  say  that  of 
the  priaoner,  who  was  shown  to  have  spared  neither 
acpoiiaa  nor  oaie^  and  to  have  taken  in  all  respects 
but  one  sfbiv  piaoantiam  to  do  tba  best  for  the  ohild. 
But  I  added  that  if  he  had  done  anything  wMeh 
was  expressly  forbidden  by  statute,  and  by  so  doiiiK 
had  caused  or  accelerated  the  child's  death,  ho  would 
be  guilty  of  manslaughter,  no  matter  what  his 
motive  or  atate  of  mind.  I  read  to  them  the  pro- 
Tiakma  of  the  statnte  31  ft  38  Yiot  e.  122.  a.  37 
(Poor  L'lw  Amf'Tidnieut  Act,  1868),  which  provided 
thut  ■  v.  hen  lui y  j  liirL'ii  L  uhall  wilfully  neglect  to  pravide 
ftdf-f|i.»iti'  luMi,  ci-'t'ii-.i;,  i-n'(lii  :'.I  aid,  or  lodging  for 
his  child,  beiug  in  his  eustody  under  th^  age  of  four- 
teen years,  whereby  the  health  of  the  child  Khail  have 
been  or  shall  be  likely  tobeaeciously  iojored,  he  shall 
be  guilty  of  an  offence,"  and  said  that  had  that 

statute  been  in  force  tho  case  would  have  admitte<i  of 
no  doubt ;  but  I  told  them  it  h^d  beeu  repealed  by 
the  statnie  for  the  prevention  of  cruelty  to  and  the 
better  protaotioa  of  okUdren  62  4  d3  Yiot.  o.  44.  a.  16, 
and  that  the  enaetment  now  in  ftwoe  waa  oontalned 
in  section  1  of  tho  Prevention  of  Cruelty  to  Children 
Act,  189i  (j?  &  58  Vict.  c.  41),  which  provides  that 
"  If  any  jierson  over  the  age  of  sixteen  years  who 
has  the  custody,  charge,  or  care  of  any  child  under  the 
age  of  aizteen  yean  wilfolly  assanlta,  illtreats. 
neglects,  abandons,  or  exposes  sodi  ohild  ...  in 
a  manner  likely  to  cause  such  child  unnecessary 
•ufferlug  or  injury  to  its  healtli  .  .  .  that  person 
shall  )>s  guilty  of  a  misdemeanoar,"  and  that  there- 
fore if  the  prisoner  had  brought  himimW  witlnn  that 
•tatnte  and  the  ohild  had  died  in  ooBWiMnoBb  he 
woqid have oanaad the  daathof  tk%€lbM\»f%90«m 


of  conduct  forbidden  by  statcte    nnr!  therrfON 
unlawful,  and  would  be  guilty  of  manslanghter. 

I  said  there  could  be  no  doubt  that  the  prisoner 
had  wilfully  and  deliberately  abctained  front  caOiof 
in  medical  assiBtanoe,  thongh  he  and  thoae  abook  fta 
child  were  aware  for  s  rii-  considerable  period  Mot* 
its  death  that  it  waa  in  a  state  of  great  daner^r,  and 
that  therefore  the  question  wa^  narrowed  Jowm  to 
whether  his  failure  to  ^noore  medical  aid  ooold  b> 
oalled  "  neglectiag  the  ohild  in  a  manner  likafy  l» 
CBiue  iujnry  to  its  health.'* 

I  pointed  out  that  the  lan^nago  was  very  differat 
to  that  of  the  repealed  enactment,  and  siid  tnil 
neglect  was  not  a  word  of  art.  but  a  word  of  ordittwy 
English,  that  the  atandard  of  neglect  varied  as  tira« 
went  on,  and  that  many  thingi  might  be  legitinutelf 
looked  upon  as  evidences  of  neglect  in  one  generttua 
which  would  Tiot  have  b<>0n  thought  so  in  a  nregeding 
g«>neration,  and  that  regard  must  be  had  to  tha 
habits  and  thoughts  of  the  day.  X  told  them  th^ 
it  was  for  the  jury  to  aay  whether  any  partiealacitirt* 
of  things  which  might  be  MtahlWied  oaae  np  to  thi 
description  of  "  neglecting,"  not  to  do  a  specific  thine, 
aa  to  supply  medicine,  in  which  cas«  it  wonld  mnaaTwy 
little  more  than  omitting  or  failing  t)  do  it,  hut  to 
"  neglecting  a  ohUd,"  which  ia  a  very  different  thing, 
always  bearing  in  mind  that  it  mnat  be  tn  such  • 
degree  and  in  Hueh  a  manner  as  to  endanger  its  he»Itk 

The  jury  foimd  the  prinoner  guilty,  adding  th«t 
they  coti  1  Ir-n  1  m«>dical  aid  aud  medicine  to  havebwo 
uAcennary  f^r  the  child,  but  that  they  were  of  optmoo 
that  the  prisoner  had  dow*  all  that  he  could  in  the 
beat  intawate  of  tb*t  ohild  exflept  in  not  pnmdbii 
medtcal  aid  and  medicine. 

T  said  nothing  to  tho  jury  as  to  whether  the prtsooff 
wa.s  acting  Ixuiii  JitU  and  according  to  his  eoncioptialu 
of  duty  because  the  learned  counsel  had  in  his  of-^ninf 
upeeoh.  aaid  that  it  waa  not  in  qoestion  that  be  mi  to 
dnng. 

The  prisoner  was  not  reprosftnt.ed  by  onnsel.  Ibai 
not  the  advantage  of  anv  argument  ou  his  b?h»lf  »• 
to  the  meauing  of  "  wilfully  neglects  "  in  the  Act,»Qd 
I  therefore  reserve*!  the  ca'ie  for  the  opinion  of  th* 
Court  for  Crovn  Cases  lleserved. 

The  questions  for  the  opinion  of  the  oomt  an 
whether  ray  direction  was  right  in  law,  and,  if_  m. 
wh«ther  there  was  evidence  upon  which  the  jary 
could  properly  convict  the  prisoniw.  If  both  thm 
questions  are  answered  in  the  affirmative  the  con- 
viction ia  to  atand.  If  mther  ia  anaweced  is  tbi 
negative  f&e  oonvietlon  la  to  be  qnaahed. 

Tlie  prisoner  was  releaaad  on  bail  peni^ng  tte 

decision  of  this  oourt. 

Henri/  t'iiUion,  for  the  prisoner. — The  pri«on« 
having  done  all  that  his  conscience  permitted  hira  to 
do  for  the  ohild  ooold  not  be  goiity  ol  neglect.  H« 
had  provided  a  nurse  for  the  child  and  aieirtUaK 

except  drugs  and  medical  attendance  ;  theee  he  Cia 
not  provide  bocause  of  his  religious  belief.  At 
common  law  the  indictment  would  not  lie,  beciuv^  i 
father  waa  not  obliged  to  provide  medical  attendsscc 
or  dmga  for  hie  ehild :  Jby.  t.  Siwet,  M  C.  C 
Sessions  Papers,  pT  Pigott,  B.,  at  p.  312 :  Rw. 
W(vj$('iP:  10  Oix  C.  C.  530:  R'''f-  v.  flurry.  7(5  C.  C- 
Sessions  Papers  (j.'l.  Xor  was  the  pris  ioor  etjiltTf>f 
the  statutory  offence  of  wilfully  negh^cting  htsobiid* 
Secliou  37  of  the  Ptx>r  Law  Amend uaent  Act,  IM>» 
which  made  it  an  ofTtmc*  to  wilfully  neglect  to  |M* 
vide  medical  aid  for  a  child  to  the  injury  of  ita  heeHk. 
WHS  repeal.  1  l.v  " .»  <;  V!  Yiot.  c.  44.  s.  18.  T*-^ 
words  '•  mefiical  aid  '  afv  m  litted  from  that  itotal* 
aud  frotu  the  Prevention  of  Cruelty  to  Cbildrm  Act, 
1894,  whioh  rapealad  it  and  is  now  in  loroa.  Ia  Jbf- 
ilpWMib  SI  w.  B.  S78, 1  Q.n,T>,»,mi  -"-^ 
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High  Court. 


Thb  Qussir  V.  SsHUn.— Ih  BS 


HnHOooix. 


I  upheld  baoftiiM  of  th*  wordi  of     now  npealed 

vactmeni  of 

HaraceAvory,  for  th«  Crown,  was  not  oalkd  on  to 


Lord  RussRLt.  OF  KOSUOWZS,  C.J. — la  this  case  we 
ham  to  deal  witii  a  case  stated  by  my  brother  Wills. 
vB  tl»  trial  of  the  defendant  on  a  charge  framed  with 


leftrtstjce  t<  >  tlie  -tAhite  •'>" 


•■is  Yu  t. 


11.    Tbc  first 


qnestiou  is  whothor  the  leirued  judge  w»a  right  ia 
bit  direotton  to  the  jory  as  to  what  oonstitates  wflfid 
Qif  l«ot,  and  tlie  Moond  quMtion  i«  wiwtb«r  thin  wm 
toy  evid«uoa  on  whush  tiie  jaxy  «oii!d  oooviot  the 
defendant  of  wilful  netrlect.  [His  lordship  read 
MCtion  1  of  57  &  58  \"ict.  c.  41.]  It  is  useful  to 
refer  to  the  liistory  of  tbc  lef^ation  upon  the 
mbjeoi.  By  section  :il  of  31  ft  32  Vict.  c.  122. 
whuh  is  m  dntote  dealing  witfi  the  nlief  of  the 
poor,  it  was  enacted  that  any  parent  who  wilfully 
Deglected  to  provide  adequate  food,  clothing,  medical 
aid,  or  lodging  for  his  child  1  •  uit^  in  hiw  custody 
under  the  age  of  fourte«iu  yearn,  whereby  the 
teellh  of  sach  child  was  likely  to  be  serioudy  injoted, 
vie  foiltj  of  an  offanoe.  Therefore  it  bec»ine  wider 
thitetatttto  thedaty  of  a  parent  to  provide  medical 
kid,  for  bis  children.  The  statute  was  foUowod 
by  a  statute  of  186\)  with  which  it  is  not  neueasary  to 
deal.  It  is  important  to  remeoiber  that  the  statute 
of  1868  wnsMMed after  thejadgment of  Willes,  J., 
in  Beg.  t.  Wagrtaffle,  10  fjox  0.  O.  530.  that  judgment 
baring  been  fjiven  in  Tmiuary  while  the  statute 
received  the  Royal  Ash>  nt  < n  the  3l8t  of  July.  That 
statute  waa  rti^eaL  1  by  im  A  itof  IS89,  with  which  it 
is  onneoeaeary  to  dt-al,  for  it  was  itself  repealed  by  the 
«t«tnteof  16M.  Now,  there  is  a  great  difference  in 
thewordinirof  theAots  of  1868  and  1894,  for  in  the 
latter  Act  the  worda  medical  aid  "  are  dropped.  It 
is  difficnlt  t«  Ix^Tievc  thjit  tin  T  pf;! slut uro  was  taking 
a  rvt/ogr«tle  step,  for  tn<  t  Ht  Uu  ubows  that  it  was 
passed  iu  uunseqnonct;  -  f  increased  anxiety  for  the 
welfare  uf  cbildren.  In  the  {treeant  oaae  it  is  not 
•KspBto.!  diat  tb<«  child  waa  in  a  daogidmw  efetto  to 
the  kiiuwletJp.!  of  thr  parent.  It  is  not  disputed  and 
ike  jury  hav>;  fuuiui  ihat  its  life  might  have  been  saved  if 
medicftl  aMi»tance  had  beeu  given ;  that  the  parent  was 
in  a  position  to  provide  medical  aid ;  further,  that  the 
parent  did  not  give  medieal  aid  because  be  believed 
that  to  do  so  would  be  a  want  of  faith  in  the  methods 
whieh  he  believed  to  be  prescribed  by  the  Bible  ;  that 
utLcrwise  Iih  was  an  atttnii.r  parent;  and  lastly, 
iiiat  the  child  died.  Thtiiu  being  the  facts,  the  learned 
judge  charged  the  jury  as  follows  :  "  I  told  the  jury 
tiial  tli«y  must  first  of  all  be  Mtiifled  that  the  death 
of  the  diOd  had  been  oaoset)  or  aooeleraisd  by  the 

"V".!it  of  rue<lical  assistance.  R^  i  i  n  lly.  that  medical 
^:  i  and  uiediciue  were  such  essential  thiugs  for  the 
cLild  that  reaaunably  careful  parents  in  general  would 
have  provided  them ;  and  thirdly,  that  the  nriaooer'a 
aieans  wanld  have  enabled  him  to  do  ao  tmhottt  Ml 
e^>enditare  such  as  coald  uot  be  reasonably  expected 
from  him.''  Was  that  direction  substautially  right  ? 
T  '"'link  it  was.  Tti.-  \?ord8  are,  if  ji  ]i.;rsou  "wilfully 
neglects  '  It  seeuii  to  me  very  clear  what  this  phrase 
mt*m:  "  wilfully  "  mt-ans  deliberately,  and  not  by 
ioadvartenoe,  and  "  neglect "  meaos  the  omission  to 
do  •omethinir  the  benefit  of  the  child— in  other 
^ords,  intentional  failure  to  t  ik-i  tlmsr-  s'  which 
tbe  ffxperietice  of  mankind  shows  to  be  generally 
i.*x;e8Aary.  In  these  days  the  resources  of  medical 
■ciesce  are  within  the  reach  of  the  hnntbleit  and  the 
pocreet.  It  has  been  argued  before  na,  that  be- 
muse the  father  was  an  afTectionate  parent  and 
neglected  to  provide  nothing-  for  the  child  except 
iLe  medical  aid  which  its  coiiiiitirn  urgently  required 

be  oould  not  bo  held  to  be  givltf  of  wilful  ne^leot.  ^ 


When  a  child  breaks  its  thighbone  and  an  operation 
is  necessary,  but  in  tbo  l.ij^heet  degr^  r  Liiif<tTons 
while  the  child  is  in  a  state  of  ooosciuusncu,  would 
the  father  be  guilty  of  n8(|^eot  if  he  refused  to  permit 
the  adminiafaeation  of  an  aaeaeOietio  drug  ?  I  think 
that  in  aaeh  aeaee  Hie  parent  woidd  properly  be  oon> 
victed.  I  dissent  entirely  from  the  view  said  to  have 
been  expressed  by  Pigott.  B.,  iu  Reg.  v.  Hintt,  80 
C.  C.  Sessions  Papers,  p.  312,  and  I  think  that  in  this 
oaae  an  indietment  for  gcoee  aod  oulpaUe  n^leot 
could  be  enpporfeed  at  ooiuiuon  Uw. 

Wills  J. — This  is  a  case  of  a  class  which  so 
frequently  comes  before  the  judges  that  I  thought  it 
well  to  state  the  c<ise  in  order  that  an  avthOfitatiVO 
decision  might  be  delivered  on  the  point. 

Geantham,  J. — I  agree  with  the  judgment  of  my 
lord.  I  think  it  would  be  well  to  break  up  the 
section,  and  to  put  to  the  iury  a  question  founded  on 
the  last  part  of  the  section.  Was  something  left 
undone  which  ought  to  have  been  done?  Waa  there 
ao  action  of  the  will  brought  to  bear  on  hia  conduct 
by  the  father  of  the  child  as  to  whether  or  not  be 
should  do  that  thing?  If  his  eonduot  waa  inten- 
tional it  was  wilfol;  if  he  wilfnUy  left  the  thing 
undone  how  is  it  poaiible  to  say  that  ho  was  not 
guilty  of  wilful  nei^eotf  For  these  reasons  I  think 
thatfheionniiigi^of  tiie  toaniM  judge  waa  right. 

Day,  Lawrance,  and  Wbiobt,  JJ., 

Co  n  vidian  a fflrmcil . 
Solicitor,  Solidtor  to  the  Treaaury, 


Jan.  12,  17;  Feb.  22. 


Ohan.  Dir. ) 
Stirling.  J.  j 

In  re  Hilnkk. 
MiUfSB  V.  Bbat.  (o.) 

Pototr — Special  power  of  appointment — Exercise  by  will 
— "  Qive,bemeath,tmdu]^uxt  " — B^jvMtt  iopentm$ 
not  obfectt  0/  pouwr. 

In  determiniufj  n'Jidher  a  testator  has  ''xcrcinfil  hy  will 
a  power  of  appoint meiit,  the  court  wiil  hok  at  the  will  to 
discover  th'  r>'JnmMHmut^fUnt  Motor's  intention,  and 
if  it  finds  therein  a  gt$urat  expression  uf  intention  to 
exercise  the  power,  it  wiil  not  infer  a  contrary  intention 
from  such  circKiMfon«M  (M  heqHoU  to  ptnom  not  e^^Mi 
of  the  power. 

A  testatrix  had,  under  her  father's  will,  a  power  of 
appoitUment  in  favour  fd  her  hueiand.  Bij  her  wiU  eke 
bequeathed  esrfnin  Uganm  tmt  of  **  my  seixinde  esfiife  or 
(Kit  of  the  estate  and  eff ••  Is  over  which  I  have  any  dis- 
f)i)si>i(j  I'inaer,"  and  gave.  bt4pieathed,  and  appointed  aii 
the  rMidite  of  her  estate  and  effects  to  her  huebaad, 

//•!ij,  f.hnt  fir*  jHiii'rr  to'ts  txercissd. 

Tiiiij  a  dumoioaa  raising  a  questiou  whether  a 
testatrix  bad  exannaed  by  liar  will  a  speotal  power  of 

appointment. 

IJnder  the  will  of  her  father,  Heniy  Milner,  his 
daughter,  Mrs.  Bray,  had  power  to  appoint  a  life 
interest  in  certain  funds  to  her  husband.  By  her  will 
dated  the  16th  of  N'oveinU  r,  !SS'2,  she  bequfathed  as 
follows :  *'  I  bequeath  the  following  legacies  out  of 
my  separate  estate  or  out  of  the  estate  and  effects  over 
which  I  have  any  diej^ina  vomer,  oil  free  fr>»n  Ugaeif 
duty."  She  then  qieomea  the  legacies,  and  pro- 
ceeded :  "I  givn,  bequeath,  and  appoint  all  the 
residue  of  my  estate  and  effeots  wuataoever  and 
wheMBOarar  nnto  my  hnahand  .  .  .  nbsidntelf*'* 

(a.)  Jieported  by  J.  I.  SixHiara,  Baq., 
nt^Imr. 
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Mn.  Bray  died  on  the  20th  of  Jaly.  1883,  leaviog 
ber  busfaand  her  •arriving.  The  qoMtion  was 
wh«tii«r  iha  has  flKeraiaed  in  hit  Iwioiir  tha  apaoial 

power  conferred  on  hfr  hj  her  fiither'i  will, 

r.  B.  Lamhfrt,  for  the  summons. 

Beaumont,  for  the  hasbatid. — Tln>  t(«itatrix's  will 
operiitt'S  as  liii  oxrrciso  of  the  power.  It  bi'{^iu«  with 
a  clear  expression  of  intention  to  exercise  every 
power.  Td«  geoanl  pdbeiple  is  that  wh«i«  a  will 
purports  to  exercise  powers  of  appointment  without 
■aying  what  powers,  it  19  to  be  assumed  that  the 
intention  wits  to  ex  1'  :  special  powers  if  the  di«- 
poaition  of  the  property  would  thus  be  r^nderftd 
dfeetnal.  The  court  ought  not  to  be  readily  det^'rr^d 
Ibwn  applviog  this  wnndpla.  [Upjohn,  referred 
to  fn  w  Wittianu.  FmMet  ▼.  William*,  42  Cb.  D.  9:), 
37  W.  R.  Dig.  137.  and  also  cited  In  re  IlwllUfton, 
Bruno  V.  Eytton.  4;<  W.  R.  139,  [1894]  3  Ch.  .^9.^  as  to 
the  inadmissibility  of  evidence  that  the  teRt«trix  had 
no  other  power  of  appointment  1  Inr*  WiUianUt  ai 
well  aa  tha  otliar  eaaea  relied  on  07  the  other  ride,  was 
a  case  in  which  there  was  a  general  residuary  devise 
and  bequest,  but  here  thtt  testatrix  ha«  used  the  wotd 
"  appoint." 

He  referred  to  CU>gsUmn  v.  Wahott,  13  Rim.  523; 
Ferrier  v.  Jay,  18  W.  R.  1130.  L.  R.  10  Eq.  550; 
Jn  re  Teape'a  Tnuttt  21  W.  R.  780.  L.  R,  Hi  Eq.  442 ; 
rhrrruton  v,  Thomtm.  L.  R.  20  Eq.  .>99,  24  W.  R. 
Dig.  ;i:!n;  /A-;.?  v.  Hope,  2  W.  R,  674,  :>  (".iff.  13; 
(JrtvUk  V.  Browne,  7  W.  R.  073,  7  H.  I..  C^vs.  689. 

Upjohn,  Q.C..  and  if.  Rumer,  for  the  next-of-kin  of 
the  tectatrix. — The  power  here  is  to  ^tpoint  in  favour 
of  tha  bueband.  The  hoQnesta  here  an  not  in  favour 
of  the  hiuband,  and  oonarquenUy  are  not  in  favour  of 

objects  of  tbe  power.  In  no  case  has  the  mere  u?o  of 
thf  word  "  appoint "  b«en  held  enough  to  whow  nn 
intention  to  pxer(^ise  the  power,  and  wherever  the 
word  "  iihsoltttely"  baH  o<^urred,  tbe  court  has  b^o 
aUe  to  ^ive  (-nV'ct  to  the  disposition  by  saying  that  tbe 
word  *'  absolutely "  was  used  by  the  testator  iu 
referring  to  bis  own  property.  Here  tlio  word 
"appoii:t  "  in  n<.t  enough  in  itself,  and  a  c  utrary 
intention  iH  tthowu  by  the  uiteof  tbe  word  "  Hlisohitely." 

Tliey  referred  to  Orrvill^  v.  Browne  ;  In  re  'J'nij.e'g 
TrutU;  rmcj  v.  Foster,  1  Joh.  &  Hem.  so,  &  \V.  R. 
Ch.  Digr.  55 ;  //o;w  v.  Ilof^ ;  Cooker,  CuntiJTe.  17  Q.  B. 
545 ;  Ferrier  v.  Jay ;  (iain$/<ml  v.  Dunn,  22  W.  R.  499, 
L.  R.  17  Eq.  405;  Thornton  v.  Tfiurnton ;  In  re 
Swiuburne,  Snnnburnev.  Pitt.  33  W.  R.  394.  27  Ch.  D. 
690 ;  In  rt  MilU^  MilU  v.  Mili»,  35  W.  B.  133,  34 
Gb.  D.  \W;  Inn  Wiltianu;  and  /n r* HvddlaUm. 

H.  Oremwood,  for  other  partiei  intereited.'^I  adopt 

the  latter  arjrtunpnt. 

Beaumont  repUed. 

Oiur.aflv,  mH 

Feb.  22.— Stirltno,  J.,  stated  the  facta  aa  a])Ove, 
and  oontinaed:  It  is  stated,  and  ior  the  preseat 
purpose  I  assume,  that  this  pownr  was  the  only 

testamentary  power  to  whii^h  Mrs.  Bray  was  entitled. 
This  iij  a  I  in  uiiistance  whit  h  has  in  many  cases  been 
held  to  afVord  evidence,  of  considerable  cogency,  of 
an  intention  to  exercise  such  a  power:  see  Pid'/tli/  v. 
JPid^y,  1  Coll.  Jo  j;  Jl,i,d»v.  Banks,  1  W.  R.  511. 
17  Bear.  352 ;  /«  re  TcajM;'»  Truutt ;  In  re  Swinburnr.  It 
was  contended  that  evidence  of  the  fact 
B^lmifsible,  regard  beii;<^  ha<l  to  the  (]e<nsioiis  in  In  rt 
Mith,  In  re  WiUiuins,  aud  In  re  Unddltiton,  but  all  of 
thcM'  (  ust  s  are  directed  to  a  diUBMbt  point  aud  were 
not  intended,  so  far  as  I  can  see,  toovsrmle  the  series 
of  eases  ju«t  referred  to,  not  one  of  wUdh  is  mentioned 
in  the  judgments  of  any  one  of  the  le«med  judgen  by 
wl  oni  \\)ixio  decisions  were  giv^u,    Tht*  rale  api lie- 


able  to  eases  of  this  sort  is  thus  stated  by  Peiarson,  J., 
in  Von.  Itruhi^n-ffr,  Maleoim,  33  W.  B.  834, 30  Ch.  D. 
172,  5n  a  passage  cited  with  approval  by  Ifortij,  3„ 
in  fn  re  Cotton.  ir</o  v.  ^ottou,  37  W.  R.  2  )2,  19 
Ch.  D.  41.  [His  lordship  then  road  Pmr#Qb,  J.  i, 
judgment  on  p,  179  of  30  Oh.  D. :  "  The  simplA 
question  is  •  .  .  except  what  you  find  in  hia 
will  and  eontinned  :]  In  applying  a  rale  of  tUi 
kind  litth-  as^irt^ncc  is  to  be  got  *r  lh  ! »<:isioiii  oa 
wills  differing  iu  form  and  «>xpres8iou.  I  in*y  stat*-, 
however,  that  whore  a  will  is  found  coutMning  s 

Soaeral  expression  of  intention  to  execute  wj 
isposiug  power  to  which  the  testator  may  be  entifle^ 
the  court  has  repeatedly  rsfoied  to  infer  tbe  oootnty 
intention  from  such  eironmftanoes  as  a  directiooto 
pay  debts  or  personal  expenses  or  legacies  or  bequest! 
iu  favour  of  p«trMoiu  not  objects  of  the  power.  At  to 
this,  in  addition  to  the  ctaes  already  mentioned,! 
may  cite  Cowx  v.  i'Vifer,  Ftrrier  Jay,  Thontlm  v. 
Tkornlon,  and  Price  Frin,  46  L.  T.  Bep.  22S,  90 
W.  R.  Dig.  1 50.  In  re  ('»tt<m  is  the  strongest  caw  ia 
which,  iu  recent  times  at  all  events,  tbe  contrary 
intention  has  L««n  held  to  be  sufficiently  indicated. 

In  tbe  present  case  the  drcomstances  relied  00  si 
showing  an  intention  not  to  exerdae  thepowsrsnb 
firif,  tliat  not  one  of  the  legafres  is  an  object  of  th« 
^ower;  and,  secondly,  that  all  that  is  given  to  the 
husband  i"  the  residue  of  the  testatrix's  estat*?  and 
effects.  Still  she  does  at  the  commencement  of  tbe 
will  indicate  an  intention  to  eSEiMiBa  fbo  power  vested 
in  her  as  well  as  dispose  ol  bw  own  aetata,  and  by  th» 
use  of  the  word  ' '  appoint  '*  ia  addition  to  "  gtw," 
"bequeath."  she  seems  to  me  to  show  that  that 
intention  extended  to  what  she  describes  as  th« 
rtsiilue  of  her  estate  and  effects.  Ou  the  whol«, 
applying  the  rule  stated  as  well  as  I  oan,  1  am  of 
opinion  thattbepower  baa  been  «cereiaed. 

Solicifors,  M'.  Stubbi,  for  Ilirgt  <fc  Capes,  Harro- 
gate; Frank  Richardeon  Sadler;  T.  D,  «t  W. 
NehM,  for  AVbeii,  EdditOM,  d:  £iipfM,  Leeds. 


No.......  :K,,b.«. 

HaYLES  v.  TK/^SE  *  PAm-NKUS.  (o.) 

Iiichtanre  Act — Conttrnrtnm — Owner  of  mines — Otffner* 
of  tnrfaee^Riffkt  to  §ink  fiU^BitiUiuga  ajbetdio 

surface. 

H'AfTf.  Hulrr  an  ludosur,'  full  eujoyment  rif 

the  minerals  under  f  '"  ti,jn>n'in  ii.rlmtii  is  reserved  to 
the  owner  of  the  eoil,  it  mutt  be  held  that  the  intention  of 
the  Legi^aitire  ims  to  confer  on  the  oaner  all  poweru 
whiefi  are  reasonably  necessary  for  him  to  tein,  tcvrk, 
and  carry  awny  the  minerals.  The  owner  of  mints  is, 
therefore,  eniitltd  U>  sink  j>H»  and  rrrri  l,iti!,li  ui/m  r;r  '-.f 
pur/tos''  if  worLiiuj  the  piU  on  any  part  of  the  twi».*ff 
cor.iuion,  ilmuijU  he  is  nut  justijied  in  destroy ing  vr  minf 
exietiag  buildiiHgt  which  are  the  property  the  emr/ate 
oumert. 

Bell  ...  I.ove,  10  Q.  It.  D.  oil.  31  IT.  11.  Dig,  39, 
32  jr.  Ji.  726,  9  App,  (Jus.  280,  c<tiuidered. 

This  waa  a  special  ease  stated  for  the  opiniaii  of  lbs 

oouit  under  onl.  '.'A.  r.  1.  It  rai"<«i  a  «jne«lion 
as  to  how  far  own^-is  of  minerals  Ivjns^  umi**  a 
common  were  entitled  to  use  tbe  siirfnco  <>f  tha 
common  for  the  purposnof  working  the  minerals. 

The  fact*  w«re  as  foilow:  In  1764  one  William 
Campbell  was  entitled,  as  owner  of  an  am  lent  irsahoM 

fieportod  b^  J.  I.  Stiruko,  Bsq.,  Bnn»tsr> 
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an 


High  Court, 


Haylks  v.  Pbasi  ft  PABTims. 


Hion  Court. 


over 

of 


Mlite  oiOed  Dieken  HoDW,  to  rigbti  of 

Crocik  and  Billy-row  Common,  in 
Brinceptth,  iu  the  couuty  of  Durham. 

By  an  Inclosure  Act,  4  Geo.  3,  c.  45,  the  common 
mi  inclosed  and  divided  among  ono  Farcer  Wren,  ths 
vner  of  the  tail  and  royaltiei  of  theotnnmon  and  ih« 
ifTfril  portonR  entitled  to  rights  of  common,  including 
Wiilism  Cam{)bell,  who  recpivo<l  iin  allotment  of  some 
fjriy-sfvi-n  ucres  to  be  held  by  hitn,  his  heirs  and 
mighs,  as  part  and  parcel  of  his  ancient  freehold 
Mtat^. 

Hm  piaiotifis  were  the  inooesaon  in  title  of  William 
OmepmD  both  M  to  his  ancient  freehold  estate  and 

iha  lUlotment. 

The  Inclosure  Act,  a.  lo,  provided  that  nothing 
tbertin  contained  "  shall  prejudioe,  letts^n,  or  defeat 
tbe  ligbt,  title,  and  interest  at  the  said  Farrer  Wreu 
of,  ia,  or  to  the  rojalliei  inddaBt  or  belonging  to  the 
Mid  flOaUDon  of  Crook  nnd  Billy-row  aforesaid,  but 
thst  the  Said  Fiirr<T  Wren,  hin  heirs  and  assigns,  and 
til  «nd  every  jx  rson  and  persons  claiming  under  or 
iQ  tnut  for  biui  or  them  as  owner  or  owners  of  the 
roj&lties  of  such  common,  and  all  sncceediog  owners 
tJiereof  for  the  time  being  shall,  and  may  at  all 
limes  for  ever  hereafter,  hold  and  enjoy  nil  rents, 
jerquiiite*,  profits,  mines,  qutirrii  s.  waifs,  estrays,  and 
otbt-r  royalties  and  jorisdibtions  whatsoever  to  the 
•vni^r  of  the  royalties  of  the  laid  common  iuddenf, 
snMndant,aad  belonging  or  appertaining"  (other  than 
neb  oommoD  quames,  liberty  of  digging  clay,  and 
right  of  coniniftn  as  c  iild  or  uii»ht  be  claimed  by  him 
or  them  respectively  as  owner  or  owners  of  the  soil 
inheritance  of  the  said  common  or  otherwise  io 
luid  upon  tha  laid  oommon  so  to  be  iaolosed  as 
sforesud)  in  as  fall,  ample,  and  benefidsl  manner  to 
ill  intents  and  purposes  as  he  or  they  cmild  or  might 
have  held  and  enjoyed  the  same  iu  ctiso  this  Act  had 
ulI  \i*  t^ii  made." 

Nation  IG. — ■"  Provided  always,  and  it  is  herebv 
fnitber  enact  fad  and  declart  d  by  the  authori^aforeaaid, 
that  in  caeethe  said  Farrer  Wreu  or  the  owneror  owners ' 
for  tiie  time  being  of  tbe  royalties  of  the  said  vill, 
•  ilUge,  or  township,  or  any  person  or  persons  claiming 
lUiiit-r  him  or  them  shall  after  nueh  inclosure  male  as 
»foi»-»aid  work  any  mine  or  mines  lying  within  or 
inder  any  of  the  laid  allotmeiits  or  inoioiurei,  then 
aud  in  radi  oaie  tneh  pmon  or  persons  so  working 
thi? 'nrn**  shall  make  r<'ii>H'innblo  Mrtf  iHfu'-ti  n!  for  the 
dioia^'-'  jind  spoil  of  ground  oti-asijut-il  thfn'hy  to 
the  jK^rson  or  persons  who  shall  iu  j)oisu^tsi(iu  of 
"'■>  h  ground  at  the  time  or  timet  of  such  damaea  or 
■lUi." 

The  defendants  were  lessees  of  the  mines  and 
minerals  under  the  common  by  virtue  of  leases 
Kranted  t<»  tLi-m  the  sui.v'ossors  in  titl^'nf  Farrer 
Wri-n,  and  were  entitled  to  exercise  all  rights  reserved 
to  Farrer  Wren  under  tbe  Incloson  Act  ni  respect  of 
saoh  mines  aud  minerals,  fiy  ea  agfaamie&t  of  the 
ISth  of  Pebmaoy,  ISSt.  the  plafaitifii  leased  to  the 
(iofendants  the  roal  under  Dicken  House  with  power 
fir  the  defendants  to  use  the  surface  of  their 
allotment  for  winning,  working,  or  leading  away 
either  tbe  Dicken  House  minerals  or  the  mioeiali  out 
of  any  adjoining  royalty.  The  defendaoti,  or  their 
predecessors  in  title,  had  sunk  two  iiits  on  the 
allotojeut,  and  also  erected  thereon  en^^ine-houses, 
•^i  ffines,  sh'"!!-*,  a  reservoir,  and  other  works  tor 
wmning  and  working  coal.  The  agreement  of  the 
I'Jth  of  February,  I8H1,  came  to  an  end  on  the  13th 
oi  May,  1896,  and  the  defendant!  after  that  date  made 
arrangements  for  working  the  ooal  underlying  other 
jarts  of  the  common,  not  beingapart  of  the  jilaintiff:*' 
ailotmont.  The  dt^fendants  claimed  by  virtue  of  the 
Imlusore  .\ct  (s.  lo)  the  right  to  go  npoa  tiw  surface 
of  tbeaUotmentet  all  times  larallpaipoiMiiM^de&tal 


to  the  using  of  and  to  nie  ^e  pfti  and  shafts  and  tlie 

works  on  the  allotment  to  win,  work,  and  curry  away 
coal  and  other  minerals  lying  and  bein;?  und>T  aud 
within  the  allotment,  aud  also  lying  aud  being  under 
and  within  other  parts  of  the  oommon.  Tbe  plaintiffs 
oontsoded  that  the  Inolosnre  Act  did  not  give 
the  defendants  tlin  right  to  use  the  surface  of  the 
allotment  for  any  of  such  jiurposen,  aii'l  that  the 
right  of  the  defendants  (if  ;uiyi  \<>  u-<  •  tlie  Mi'-f  ici>  of 
the  allotment  for  colliery  purpojiis  was  liiuited  to  pur- 
poses oonneoted  with  the  vrinning,  working,  and 
oarrjing  away  of  ooals  or  other  minerals  lymg  under 
or  within  the  allotment,  and  not  for  the  purpose  of 
wiunifig,  workiiitj,  or  carrying  away  coal  or  otlifT 
minerals  lying  within  or  under  land  other  than  tbe 
allotment.  The  defendants,  on  the  other  hand,  oon- 
tended  that  tktj  were  entitled  under  the  Inclosure 
Act  to  use  flie  snrlaoe  of  the  allotment  for  all  purposes 
incid(>ntal  to  the  winning,  worUo^  and  carrying  away 
of  coal  lying  under  the  common.  The  court  was 
asked  to  decide  whether  the  defendants  were  entitli^d 
to  use  the  lurfaoe  of  the  allotment  and  the  worki 
thereon  for  any  load,  if  so,  what  porposss. 

Upjohn,  Q.C.,  and  Muntslt/,  for  the  plainUflEs.— 
I'riiiul  fane  the  surface  owner  has  a  right  to  the 
enjoyment  of  his  projierty,  and  the  burden  is  on  tho 
mine  owner  to  show  the  contrary.  The  defendants  are 
entitled  to  do  only  euoh  aots  as  do  not  interfere  with 
the  enjoyment  of  the  rarface  by  the  plaintiffi  and 
their  tenants.  The  right  claime<i  is  in  the  nature  of 
an  easement,  aud  such  an  easemeut  cau  only  be 
established  by  express  words  of  grant  or  right  of 
neoessity.  Here  tbe  right  claimed  is  under  the  words 
of  reservation.  The  compensation  clause  does  not 
increase  the  rifrhts  reserved  by  the  reservation  dsuse. 
The  large  quantity  of  land  allotted  to  the  lord  by 
way  of  c(jini)eiisati<)U  for  his  interest  iu  the  soil  sh  iws 
that  he  was  only  to  have  surface  access  to  thi;  uiiues 
from  land  in  his  own  possession. 

They  referred  to  Biiedeugk  ^Duke)  v.  U'akejidd, 
L.  R.  4  H.  L.  377,  18  W.  B.  H.  L.  Dig.  10;  Loninn 
ftnd  North- Western  Jlulway  v.  E>^ans,  II  W.  R.  149, 
[IS93]  1  Ch.  16:  Bradford  dirporation  v.  I'icllei,  42 
W.  R.  697.  [mn]  3  Ch.  53,  [IHSKij  1  Ch.  14.5,  43 
W.  B.  Dig.  189,  44  W.  R.  190,  iWJd]  A.  C.  387; 
BtU  LoR  DudhH,  43  W.  B.  122,  [1S05]  1  Ch.  182 ; 
Bfellr.  10  (i.  R.  D.  517,  31  W.  1{.  Dig.  33; 

Lorn  /;.//,  M  W.  li.  7-i.'.,  »  App.  Cm.  2S0 ;  Gould 
v.  (Jrmt  Wtnterii  I)>rp  C.^t!  C,,.,  \  '.  W.  R.  1111.  2  I)e 
O.  J.  &  8.  600 ;  Rajftr*  v.  /'uv/'t,  1  H.  &  N.  7()<J,  o 
W.  R.  Dilf.  224  ;  DarluLtn  and  Siinderitnd  Iltihumj  v. 
Walker,  2  Q.  B.  940;  Muigi^  Miebardtoih  14 
M.  &  W.  595. 

Oroavtnor  U'ihw/*,  Q.C,  and  Mi-ek,  for  the  defend- 
ants.--Section  15  operates  as  a  parliamentary  convey- 
ance of  smrfaos  reserviog  to  former  owner  full  enjoy> 
ment  of  mines  and  minerals  together  with  powers  of 

working  the  same,  subjec^t  only  to  giving  reasonalde 
satisfaction  for  the  time  b<'ing  to  the  occupier  of  the 
surface  damaged.  Clause  lU  is  merely  the  usual 
compensation  dmise.  We  submit  that  power  of 
working  is  not  limited  to  way  of  neoenity,  bat 
includes  all  reasonable  powers. 

Th*»y  referred  to  London  and  North-Wtstem  flaihrny 
V.  KmriA;  K'rr  v.  J'ni'^on,  (i  W.  R.  447,  "J.j  Henv. 
31M  ;  Mirkhthwnit'  v.  l»'i/,^r,  6  Ex.  Ch.  '1)4  ;  Enrdhy 
V.  OranvHU,  21  W.  R.  52S.  3  Ch.  1).  s  J-; ;  A'lr/  of 
Jertey  NcUh  Omrdians,  37  W.  R.  3Sii,  22  Q.  B.  D. 
555  ;  RatMay  v.  Blair,  1  App.  Cai.  701,  25  W.  B.  Dig. 
\')S;  I'r!f  V.  /.Of  and  l.ncf  y,  /if/I:  li)(ji-r$y.  Taijlur ; 
Dxriey  Main  CoJIirry  <  'u.v,  Mithidl,  11  App.  Cas.  127, 
a4  W.  R.  Dig.  108;  Attorufy-tlnimil  v.  Welsh  Granite 
Co.t  3$  W.  B.  617  i  Miehard*    Jenkin$,  17  W.  B.  30. 
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Hion  Court. 


Hayl£3  i^.  Pkask  &  Partners. 


HlOU  COFBT. 


Cur.  adv.  vult. 


Feb.  4.— Stiblixo,  J.,  after  stating  the  facta, 
OOntiDlwd :  It  is  to  bo  observed  tbat  quention  1  of  the 
■peoial  WMlt  dixeoted  to  the  tua  "of  the  surface  of 
tbH  aIlotin«nt  and  fhe  said  works  thereon,"  those 
works  boiiig  existing  works.  Nothing  is  said  in  the 
special  cuah  as  to  the  ri^ht  to  sink  additional  pita  or 
tho  right  of  making  spoil  banks  upon  any  parts  of  the 
wopert;.  It  was  adniitted  by  tbe  learned  Qouuel  for 
the  defendants  that  the  defendantt  intended  to  rink 
additional  pits,  and  h«»  was  willing  ihut  fhe  opinion 
of  the  court  yliould  be  taki  u  as  to  that  right,  bat  he 
did  not  coiitieiit  to  any  amendment  of  the  case  ur  to 
giving  the  court  power  to  decide  any  question  as  to 
the  right  to  drpotit  the  apoil.  Under  those  uircum- 
•tanoes  I  propose  to  discuss,  as  iudeed  I  tliink  I  can- 
not avoid  discuvfeing,  tbe  question  as  to  the  right  of 
sinking  pita,  hut  aa  to  the  light  of  depon  ing  apoil  I 
say  nothing. 

Now,  the  question  ttiroa  OD  the'  coLditions  of  the 
Inoloniie  Act,  and  it  ic  fteoenary  shortly  to  rthr  to 
thoie.   {TSS»  lordtMp  nad  the  Act,  and  continued  :] 

I  may  first  iirfic  r  >i  contention  ou  behiUf  of  the  plaia- 
tiff-*  whiah  was  placed  bt  fort'  m«  iu  tthurt  and  very 
forcible  argument  by  Mr.  Mmusty,  that  aeetiou  15 
operates  as  a  mere  reeervation  of  the  owneiahip 
>»rithout  any  grant  of  working  riffhte.  and  that  no 
working  rights  iu  consequt'ncu  belonged  to  those  in 
whoto  favour  h  rt-Keivntiou  is  made,  except  such  m 
are  neceea^ry  in  a  legal  s^nso  for  the  enjoyment  of 
the  mines.  He  pointed  out  that  a  return  had  been 
maiie  of  a  coniiderablc  portion  of  the  oonuaon  to  the 
kwd  of  the  manor,  and  tbat  no  case  of  necessity  had 
been  made  out,  and  a«to  elanse  10  the  contention  was 
that  its  object  was  to  ComiM-l  Mi.'  owners  (jf  tho 
minerals  to  make  compensation  iu  ca<>e  such  rights  of 
necessity  existed. 

In  my  opinion  this  contention  ii  not  well  founded. 
It  appeam  to  me  to  give  too  little  effect  to  the  strong 
Words  at  the  ch  sn  of  the  section,  and  to  be  contrary 
to  the  cpii  ion  fxpre»9«Hl,  at  all  evfnts  by  the  maj  rity 
of  the  learijfd  judges  who  had  to  consider  tho  ca«e  of 
Jitll  V.  Lore,  which  I  shall  preeeut'y  have  to  deal 
with*  As  regards  clause  16,  it  if  to  be  retnarlud  that 
it  ie  WtUMital  in  Acts  of  Parliament  of  thi-i  description 
to  provide  compensation  for  the  txtrcisu  uf  coaitnon 
\nw  n^htii,  such  at  rights  of  necessity  wouid  be,  and 
for  that  I  desire  to  rt-fer  to  the  observation  to  that 
eiFcct  of  Lord  Esher,  the  late  Master  of  ihe  Rolls,  in 
t»t»«a»»AUi0ni^-QentPalY.  The  If'tlsh  (IraniU:  Co. 

The  midn  further  contention  ou  the  part  of  the 
p'fdnfifTs  was  that  tbrse  words  were  not  ¥nfHci<  nt  on 
their  true  coiisrnirtion  to  conft-r  on  the  defeudaata 
the  rights  claimed  by  them.  Keference  was  made  on 
both  sides  at  very  considerable  length  U  the  law  laid 
down  by  the  various  oottrft  before  whom  came  the 
ease  of  Utll  v.  Love.  In  that  case  the  point  to  be 
decided  was  whether  und-  r  somewhat  similar  words 
in  another  Tntlosure  Act  the  owni  r  of  the  mii.eruls 
was  entitled  to  work  so  as  to  let  down  the  surfdce. 
The  effect  of  the  clause  was  very  much  considered  by 
all  the  judges  who  dealt  with  the  cair.  and  I  do  ih-t 
propose  to  read  very  much  of  what  w  as  *aid,  but  I 
think  it  desirable  I  should  refer  to  a  few  [ia.<i»ages  in 
each  of  the  iudgments  which  were  giv»n.  In  tbat 
case  the  IncloBore  Aet  provided  that  the  dean  and 
ohM>ter»  wlio  were  ovaera  of  soil  of  a  common 
indoeed,  and  their  snoeetsors  and  so  forth,  might 
thereafter  pnjoy  amongst  certiiu  i.ther  tlungn  all 
mine<<  in  us  full,  auijile,  and  beneficial  a  uiauuer  as  if 
to  all  intents  and  purposes  Ihe  Act  bad  not  bfen  mide. 
Then  it  was  provided  "that  in  case  the  dfmn  and 
cha|itFr,  or  their  jRUMefs^ff,  ihall  awke  use  o(  <  r  wurfc 


any  mines,  and  ro  forth,  suob  persons  so  working  tha 
mines  shall  make  satisfaction  for  any  damage  or 
spoil  of  ground  occa''ione<i  thereby  t  o  the  person  or 
persons  iu  possession  of  such  ground,  and  such 
damage  is  to  be  ascertained  with  the  limitatioD  tbat 
it  is  not  to  exceed  £i  yearly  doling  the  time  oi  work* 
ing  of  such  mine,  or  oontinntng  or  nring  the  ways  for 
every  acre  of  ground  damaged  or  spniled";  so  that  a 
limit  was  placed  upon  the  amount  of  compensatioo  ia 
tbat  case  which  does  not  exist  in  the  present  case, 
and  tbat  is  referred  to  by  soioe  of  the  learned  judfis. 
At  p.  o66  (10  Q.  B.  D.)  Baggallay,  L.J..  states Oe 
oouchisiou  at  which  he  arrives  with  regifd  to  Jet»r- 
uiinitig  the  rights  i»f  the  ])arties.     He  says  this: 
"  X'pou  the  whole   I  have  come  to  the  conchi-d  >n 
that  the  rights  reserved  by  this  proviso  to  tfae 
dean  and  chapter  or  other  the  owners  for  fle 
time  being  of   the   royalties  of   the  manor  are 
the  fullest   and   most   ample   rights  of  getting 
the   minerals   underlying   the  several  allotauots 
of  portions  of  the  moor  which  are  consistent  with  the 
tenure  by  which  such  allotments  are  held,  bat  that 
sneh  tights  do  not  extend  to  authorise  them,  in  gsttiDg 
snoh  minerals,  to  disturb  or  let  down  the  seifcas 
of  freehold   allotments."     At  p.  5T0  the  preheat 
Maiter  of  th'^  KoIIh,  then  Lindley,  L.J.,  says:  "Con- 
struing the  stilt  ute  by  the  light  of  former  decisiooi  I 
am  of  opinion  that  the  short  legal  effect  of  the  Act  i< 
to  concert  the  oooimoiiers  into  ownen  of  tiie  surface, 
subject  to  such  rights  of  interference  as  are  clearlj 
reserved  to  or  conferred  by  the  Act  upon  the  lords 
of  the  ni>inor.    On  the  other  band  the  Act  reserves  to 
the  lords  the  mines  ,and  the  right  to  hold  and  erij  )/ 
them  as  owners,  but  with  no  additional  rights  txotf*: 
such  as  are  clearly  reserved  or  conferred,  hy  the  Aot 
Itself,  and  I  cannot  find  any  right  to  l^rt  dosrn  the 
surface  reserved    or    conferred  in  sufficiently  clear 
language  to  justify  the  lords  in  so  working  their 
mines  as  to  let  the  surface  down."    In  the  H  juse  of 
Lords  at  p.  291  of  9  App.  Caa.,  Lord  Selhome  airs 
this :  **  What  is  tiiere  in  that  ofamae  of  ressrfalioos 
wliich  can  ]  -'I'^iMy  hr^  rrliVr!  on  as  depri\dng  the  free- 
holder to  whom  an  aliotment  has  been  ma<le  of  thi 
right  of  support  to  his  freehold  r    The  only  worls 
which  have  been  insisted  upon  as  capable  of  haviaft 
that  effect  are  the  words  'in  as  lull,  ample,  aad 
beni^ficial  manner  to  all  intents  and  purposes  as  thqr 
could  or  might  have  heM  and  enjojed  the  saew 
(whic  h  nirau-     ;>  I    ii  'i  r^f  m  I  it,  held  and  enjoyed 
those  rights,  titles,  and  interests  which  are  reserved)  "if 
this  Act  bad  not  been  made.**  Applying  that  to  the 
mines,  although  it  is  not  more  applicable  to  the  aiasi 
than  to  any  other  subject,  I  quite  ngreethatttafcliBst 
carries  so  much  as  this,  that  t'  - y  were  with  tb<> 
mines  to  have  all  usual  powers  and  durfttte  pruiiege* 
for  working  them.    Su]>pose  that  iu  the  clause  of 
reservation  these  words  had  been  expressly  inserted 
reselling  the  mines  and  minerals  with  all  osuil 
powers  and  surface  privileges  for  working  them," 
would  tbat  have  given  aright  to  let  down  the  surface' 
Would  that  have  destroyer!  the  freeholder's  right  of 
support  y     I  apprehend  that  it  ulearly  would  mu 
At  the  bottom  of  p.  292  he  expresses  his  agreeoient 
with  what  Baggallay,  L.J.,  bad  said  in  the  Cooitof 
A;  ]>e9l.        lordship  says  :  "  I  quite  agree  wtth  whit 
Bafjgallay,  L.J.,  in  the  Cor.rt  of  Appeal,  suggested  on 
that  subject — namely,  that  the  substituted  rights  &rs 
not  given  with  power  to  the  lord  to  take  them  aw»y, 
which  be  could  not  have  done  with  regard  to  the 
original  rights,  and  that  ibis  reservation  if  it  stood 
alone  niu^t  be  construed  sulgect  to  the  surface  rights 
cf  the  jiTson  to  whom  the  allotuieut   had  beea 
made." 

Then  at  p.  293  he  deals  with  the  words  of  the 
proviso,  andeontinn^ :  '*  I|i|iMHitiiid«d,bo««v«r,<bst 
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tbeiutia]  jMDWPrs  of  working  tuii.eB  do  involve  some  rigbt 
of  interference  with  the  surface  ;  and  that  ia  contem- 
plated by  this  proviso.  But  why  should  more  be  contem- 
flMfld  i  Wlwt  woid  u  there  which  ithowe  more  than 
Dm,  that  it  ii  oontemplftted  tb«t  In  the  worlung  of 
Biioes  as  well  in  th"  use  of  wiiy-leavps,  there  may 
be  iome  interference  with  the  ourfaco  in  renpect  of 
vbicb  conijifii iHtii)!!  is  to  ho  made!'  Th»t  would 
oecefsarily  follow  from  the  usual  powers  of  workin((; 
bot  this  const  quence  which  is  now  sought  to  be 
wtehliihed  wouJd  pot  follow  from  Uie  iini»l  powers 
of  workhifr.   Why,  thmforc,  should  itPhe  supposed 

to  follow,  iH'CHUse  the  effects  on  the  surface  which  iiri- 
contemplated  «re  provided  for  by  way  of  ct)tn- 
pensation  ?  The  whole  proTi<o,  ia  my  opioior.  is 
Htiafled  fay  ordinaty  nixteoe  dMsam,  moh  m  might 
iilieftOM  the  exerdee  of  onml  woririny  powwe.** 

Lcrd  Watson,  at  p.  298,  in  the  coarse  of  his  jude- 
atut,  sajs  :  "No  couipetsatiou  is  providtd  to  the 
owner  of  the  suiface,  who  is  not  in  the  ])ersoiiHl 
occupation  of  it  daring  the  time  of  working,  though 
Ui  property  may  be  permanentty  injared;  and, 
mn  if   he    does    occupy    himself,   he   is  not 
to  be   compensated    for    any    damage  occurring 
H.S,  for  iiihtaiice,  from  subsidence)  afcer  the  workings 
have  ceased.  A  compensation  clause  iu  tht'»e  terms,  so 
fu  from  ivggMtisig  or  mpportiiig  the  infeience  that 
the  mine- owner  was  to  have  power  to  let  down  the 
nrftoe,  pointe  to  tiie  vtry  oppo!>iee  eonclaiion.*' 
Then  a  little  lower  down  he  says:  "I  thiiik  it  must 
always  be  presumed  that  a  clause  providing  c<.mpeu- 
wtion  was  intended  to  cover  the  damttf^e  resulting  to 
tU  landowner  from  the  txacoiaa  of  the  powers  pre- 
^iouily  rafcired  or  granted  to  tbe  owner  of  the 
mines.      Tt  is   not    the    proper   office,   nor  is  it 
presumably  the  intention  of  such  a  chiune,  to  dcfiue 
or  ntn  d  the  powers  given  to  the  mine-owner ;  and  it 
is  irtquently  ob  tnagortm  cuuUlum,  and  iu  the  interest 
ol  the  landowner,  e^^tCised  in  comprehensive  terms, 
MM  to  inolnde  every  species  of  damage  which  may 
nnlt  from  opemtions  which  are  consistent  with 
giving  suppoit  to  the  surfmje.  The  clnuse  nmy,  m-ver- 
tleiess,  bij  so  expressed  us  to  explain  the  clmracter 
and  extent  of  these  powers,  as  was  the  case  iu  Asfidtu 
T.  OtddoHt  23  W.  fi.        L.  K.  10  Ch.  App.  m, 
whrre  the  power  Tcecrwd  to  the  mine-owner  was  to 
wi  rk  the  subjacent  minerals  without  <  nt'  riii<r  upon 
the  surface  of  the  lands."    And  Ixtrd  Uramwell  at  p. 
3U0  says  :  '*  It  is  clear  to  me  that  that  doee  not  relate 
to  working,  but  to  property.  The  section  begins  that 
the  title  of  the  dean  ana  diapter  to  the  royalties 
iuddent  or  belonging  to  the  nmnor  shiill  nut  be  pre- 
judiced, lessened,  or  defeated  by  anything  in  the  Act," 
but  that  "  tht  y  as  owuens  of  the  royaltits  shall  hold 
and  enjoy  all  rents,  mines,  i\:c.,  to  the  owners  of 
the  manor,  incident,  belonging,  or  Appertaining. 
Ihae  I  elates  to  property.    The  power  of  working, 
10  &r  as  given,  is  in  the  next  section."    And  on  the 
B«xt  page  he  says  :  "I  am  of  opinion,  however,  tbiit 
the  damage  contemplated  is  temporary  only,  a 
damage  to  I3m  penon  in  possession,  not  to  any 
meratoner  or  remainderman.  The  statute  oms  the 
pieeent  partictplea,  '  working,'  '  laying,'  *  maldng,' 
'using,'  and  says  that  satisfai  tiun  shall  be  made  for 
the  '  damage  '  and    '  spoil   of   ground '  occasioned 
thereby  to  the  person  in  nossesston  at  the  times  of 
such  damage  and  spoil,  ana  the  damage  ie  to  bo  paid 
yiady  during  the  time  of  working  or  oontinniug  or 
nnng  such  ways  for  every  acre  so  damaged.    This,  I 
thiiut,  clearly  contemplates  temporary  damHge  during 
lL«  working  from  which  the  person  in  possession 
alone  suffers."     Then  his  lordship  points  out  that 
(hna  was  no  proviso  for  subsidence,  and  refers  to  an 
Mgmnimt  of  tbe  Solicitor-Oenerol,  and  says  :  "  I  am 
aot  inaennble  to  the  force  of  the  argument  of  the 


Solicitor-General.  Ho  says  if  the  arguinent  fur  the 
respondents  is  right,  inasmuch  as  the  damage  from  a 
spoil  bank  or  a  shaft  is  permanent,  either  there  is  no 
right  to  link  a  shaft  or  make  a  spoil  bank,  or  the 
LegislalBre  has  thought  that  oompensation  to  the 
{)er8on  in  pO€b^^^^^^on  was  enough,  and,  if  so,  why  is 
not  the  samotnie  (jf  subsidence,  it  being  always  the 
surface  which  is  injure  1. 

"  This  is  a  strong  argument.  It  is  singular  that  no 
express  power  is  given  to  sink  shafts  or  deposit  spoil. 
Whether  this  matter  was  not  thought  of»  or  the  tight 
was  supposed  to  be  'incident*  to  the  manor,  or  it 
was  thought  that  damage  to  the  reversion  from  shaf's 
and  spoil  was  nut  of  sufiicieut  consequence  to  the 
reversioner  to  require  compensation  to  be  provided,  I 
oaniKit  goess.  Perhaps  there  is  no  right  to  sink 
shafts  and  deposit  spoiL  I  tUnfe  llkere  is.  Bot  it  does 
not  seem  to  mo  that  lx>CHiisc  no  provision  is  made  for 
coniiM-nsation  to  the  reversioner  for  one  permanent 
damage  tliero  is  therefore  a  right  to  iuilict  on  him 
another  one  which  may  damage  him  only,  and  not 
the  person  in  possession  during  the  working." 

Now,  the  views  of  the  authurities  to  which  I  haTB 
referred  are  not  perhaps  altogether  in  accord,  bot  it 
appears  to  me  the  weifjjht  of  authority  is  in  favour  of 
the  view  that  clausts  such  as  those  with  which  I  am 
dealing  were  meant  to  confer  on  the  owner  of  tllO 
mines,  as  an  incident  to  the  eujormeut  of  thenit  SOnM 
powers  of  working  minerals,  toough  the  extent  of 
those  poweis  i:^  1-^ft  Very  far  from  being  completely 
defined.  It  was  urged  b- fore  me  that  tlnse  powers 
on^tnofc  to  be  extended  to  anything  which  wuuld 
operate  as  a  destrootion  of  the  surface  or  the 
permaaent  ezdnsiaQ  of  the  owner  from  it,  and  it 
was  pointed  out  that  clause  16  gives  no  compensation 
to  the  owner  of  the  ground,  but  only  to  the  person 
or  persons  for  the  time  being  in  possessijn  of 
the  ground.  It  was  therefore  contended  that 
these  powers  ou^ht  not  to  be  held  to  include 
the  powers  of  smking  a  pit  for  the  pmpon  of 
winning  the  minerals.  If  so,  the  rights  reserved  to 
the  owner  of  the  mines  would  give  little  more  than 
rights  of  way  over  the  surface  or  rights  of  a  similar 
kind.  I  cannot  think  that  the  construction  is  sj 
Umited.  I  think  that  the  enjoyment  spoken  of  in 
danse  15  is  not  meant  to  be  •  msra  barren  ownenihlp 
of  the  minerals  in  the  bjwels  of  the  earth,  but  in- 
cludes the  winning,  carrying  away,  anti  disposing  of 
them.  I  think  the  power  to  sink  pits  must  be  in- 
cluded in  the  "  usual  powers  and  surface  privileges 
for  woclcing  "  spoken  of  by  Lord  Belbome  in  adviiing 
the  IIous<?  of  LordH.  Lcnl  Bramwell  expressly  states 
bin  opinion  to  be,  though  not  free  from  doubt,  that 
under  the  Act  in  question  a  right  to  sink  ihafts  was 
intended. 

The  omission  of  the  Legislature  to  provide  oompleto 
oompeosation  for  damage  caused  by  sinking  niti  hai 

not  been  considered  a  sufficient  ground  for  holding 
that  the  right  does  not  exist  in  other  cases,  as,  for 
example,  in  Goold  v.  TAf  Gr«i(  U'tsteru  JJiep  Coal  Go. 
After  all,  it  is  to  be  borne  in  mind  that  the  diameter 
of  the  pit  is  only  a  few  feet  at  most,  and  that 
the  amoont  of  sou  carried  away  in  constmoting  It 
may  not  necessarily  Ix'  very  large  or  very  important, 
and  that  after  the  pit  has  ceased  to  bo  used,  it  may 
be  either  filled  up  or  arched  over,  and  the  surface 
restored  so  that  it  «an  be  enjoyed  by  the  surfaoa 
owner 

In  niy  djiiniun  tlii  refore  the  Legislature  has  conferred 
on  the  mnie  owners  all  such  powers  as  would  be 
reasonably  sufHcient  to  enable  them  to  dig  and  carry 
away  the  minerals,  and  it  follows  that  the  owners  are 
entiUad  to  dig  pits  and  a  furtiori  to  nse  eosibting  pits. 
It  appears  to  me  also  to  follow  that  they  rtro  entitled 
to  fix  to  the  surface  such  machinery  as  m^y  be  reas 
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ably  sufficient  to  drain  the  miutia  and  to  draw  the 
minerals  to  tho  surface,  and  to  erect  such  buildings  as 
may  bo  reasonable  for  the  protection  ud  effisctual 
working  of  ««ch  machinery. 

IJiit  tho  casr  nsks  the  niiiulon  of  the  court  whether 
tho  defendants  (ire  tutitlf  d  to  use  certHin  existing 
works  which  iiithideB  "engine  houses,  engines,  ^^]^n]l 
and  other  worktt  fur  winning  and  working  coaL" 
Tbeae  works  were  erected  by  the  defendants  wlnle 
they  wen  tenants  of  the  plaintiffs  under  the  agree- 
nwit  of  *h«  Ifth  of  February,  1881 ,  That  agreement 
has  now  coiue  to  un  oiid,  and  the  works  in  qufistion 
beiiig  hllixed  tu  the  soil  have  becomn  and  are,  as  I 
UnderstHud,  the  property  of  the  plaintiffs. 

Mow,  the  dedaiOD  in  Love  r.  Jkll  we*  tli»t  the  mine 
owner  was  not  entitled  to  work  bia  mioea  eo  «8  tb 
destroy  or  cau.in  daniag^c  to  the  bnildinga  erected  on 
Ihti  .surface,  tstill  Iti^s  then  would  he  be  entitled  to 
destroy  or  damage  such  buildings  in  the  exercise  of 
tho  working  privileges  conferred  on  bim  by  tbe  Act. 
He  could  not,  for  example,  pull  down  a  home  in  order 
to  aink  a  pit,  nor  could  he  take  and  use  for  the  purpose 
of  working  the  minerals  existing  buildings  or  lixed 
machinery  belouf^inj^  to  aiiolher  person.  I  am  not 
aware  of  any  ca«ti  in  which  such  a  propoaitdoa  baa  been 
laid  down.  Such  a  power  would  not  be  usual  and 
oould  only,  I  Ibink,  he  ooniened  by  express  words. 
I  cannot  eee  that  It  malcM  any  .difl^«nce  in  point  of 

law  that  the  huildirps  aiid  machinery  wfre  originally 
ertH  ttd  by  the  mine  owner  under  a  different  right  if 
th<  y  had  in  f(«ct  ceased  to  lie  his  property. 

In  my  opinion  the  firat  qneation  ought  to  be 
anaweted  aa  followa :  The  defendants  are  entitled  to 
use  tho  surface  of  the  allotment  in  the  special  case 
nit-iitioned  f<:ir  the  jmrpcsft  c-f  (sinking  and  to  sink 
pits  or  6haftN  thereon,  and  for  all  jiurjioses  incidental 
to  the  using,  and  to  use  such  pita  or  shaftn  when 
au&k,  aud  alao  the  existing  pits  or  shafts,  to  win, 
work,  aud  carry  away  coal  and  other  minerals  lying 
and  being  under  and  within  tbe  allotment  in' tho 
special  laxti  nientiontd,  and  also  lying  and  being 
under  and  within  other  parts  of  the  ooinmon,  and  to 
take  water  from  the  ressrsoirs  in  the  specif  case 
mentioned  for  the  pnrpose  of  sooh  winning  and 
working,  bnt  not  to  vss  any  of  the  engine  houses, 
engines,  or  .vho|)s  in  -j  r  cial  oese  mentioned  hsiog  the 

property  of  thu  plaintill'-t. 

It  follows  from  that  that  there  ought  to  be  an 
injunction  aa  regards  tbe  uaer  of  tbe  engine  houaaa. 
engines,  and  shcfis,  and  as  regards  tbe  eosts  I  tUnk 
eeeh  puty  ought  to  beer  his  own. 

Roli'iitors,  Ki/fu  Tr%,  .t  for   J.  if-  li.  D. 

Proud,  BiaLup  Auukl>iuii  ;  Ilow  iSc  Rakt,  for  Lucas, 
Hukhimon,  de  Mtek,  Darlington. 

'N'oTE. — This  cftSe  wai  nrgufd  and  judjjinmt 
delivered  on  the  understanding  that  tbe  battdiugs 
referred  to  in  the  last  part  of  the  judgment  were  the 
property  of  the  plaintiffs,  as  having  been  erect od  by 
the  defendants  as  the  plaintiffs'  tenants.  Tlie  fact 
was,  however,  that  the  defendants  had  erected  Iheiu 
afttir  their  tfnancy  had  expired  in  order  to  work  the 
mines.  The  judgm>^ut  was  accordingly  amended  on 
application  \^  tbe  defendants  by  omitting  the  last 
sentsiwe  trf  the  detrianntion.] 


!n   n:  BiRKS. 
KSXYON  V.  BlRKS.  (a.) 

Will — Imue — Simple  gi/l  over  of  Icj^ac^  to  iiiut~'JiktT 
gifts  over  rettrt^ng  **  iuue"  to  ehUdrtHr—Clim  ^ 

cnnsfrurtinn. 

A  U&tfdor  Ltqiieathed  tuielot  litiiinct  lerjnclrs,  wiOt  gi/'.s 
ovtr  in  the  imu(  of  the  Irjutee  dying  in  hit  lifHimt.  /.< 
the  caw  <^  ekven  t^f  tht  Itgaeiea  the  gift*  ovrr  nmtaiittii 
wordt  rmtrUUvg.  etther  txprutly  or  h/  the  appfieiiin 
of  tJi'  priiifiple  of  Sibley  v.  Perry,  7  1 V.--.  .V22, 
(*/  taatte  to  children.  The  tvord  "  tuite  "  in  the gijl^m 
of  the  reinaining  Uga^  wot  not  fuidi/hd  osyMcl 
restricUoiu 

Htidt  (Aof,  «*n  ihe  gift  over  of  the  remaining  Upn/, 

the  word  issue"  muet  be  cormtrued  in  itt  u-idtr 
on  the  fallvwing  grounds:  (1)  7'hat  there  wttt  ii<> 
presiion  of  a  general  intention  to  limit  the  tvr>rd  "im<i'  ' 
to  mean  children  throughout  the  will ;  (2)  that  n  t 
manifed  iao'iiBitlencg  would  oridt  from  rvuitruiuj  tkt 
word  *'  ii$tte  "  in  it$  wider  sense;  and  (3)  that  tkt  vmt 
wa$  not  hound  bij  the  canons  of  comtruction  hid  (fom 
in  Ridgewfi ,  Munkittrick.  1  Dr.  «t  H'ar.  $4>ei4 
Rhodes  v.  Ehodes,  S  W.  IL        21  Beav.  413. 

Adjourned  summons. 
I  By  his  will,  dated  the  9th  of  July,  1«95,  Williira 
Birks,  the  testator,  bequeathed  (inter  alia]  tb« 
following  legacies — namely,  legadee  to  the  SOM  anl 
daughters  of  each  of  five  named  person?,  an^  pro- 
Tided  that  "if  any  of  them  shall  die  in  my  lifttinrt 
leaving  lawful  issoe  such  iasae  shall  huve  itt  i  be 
entitled  to  bis,  ber,  or  their  deceased  p&rent  or 
parents'  share.'*  Then  loUowed  a  legacy  to  each  of 
the  thiee  sons  of  n  named  parson,  "and  if  anyoi 
them  shall  dfo  in  my  lifetime  Mavfng  lawful  inae  neh 
issue  shall  have  and  be  entitled  to  the  legacy  to  wkich 
Ilia,  her,  or  their  deceased  parent  or  partntt  w  old 
have  been  entitled  if  living  at  my  decease."  Th'-n  *  b« 
testator  bequeathed  another  legaeiy,  and  added,  "  bat 
if  "the  legatee  **  shell  die  in  my  lifetime  lesviof 
lawful  issue  such  ifsae  shall  have  and  be  entitled  to 
the  said  legac}'  in  eqaal  shares  if  more  than  uae.  ■oi 
if  only  ono  the  whole  to  such  one  child."  Toen 
followed  three  more  legacies,  with  gifts  over  to  tb« 
isAue  of  Huch  of  the  legatees  as  should  die  in  the  tes- 
tator's lifetime  leaving  lawful  issue,  in  words  similar 
to  those  used  in  the  gift  over  secondly  above  mfo- 
tioued.  Then  came  the  fol!'>\ving  bfqu.jt  :  "I  he- 
qutath  to  my  cousin  John  Birks  Pigoit  tiie  Irgacy 
or  stun  of  £^3,000,  but  in  tbe  event  of  his  d^»th  in  mv 
lifetime  Imviog  lawful  issue,  I  direct  that  tbe  aaid 
legacy  atkall  not  lapse,  but  sueb  issue  shall  haTe  sai 
be  entitled  thereto  in  equal  shares  and  proportiotn." 
Then  followed  a  legacy  to  the  sou  aud  daughter  of  » 
named  person  in  equul  shares,  with  a  gift  over  in  the 
event  of  either  of  them  dviug  in  the  testator's  life- 
time leainng  lawful  Issue  in  words  stmilar  to  ttott 
used  in  tbe  gift  over  first  above  mentioned.  The  t«»« 
tator  died  on  the  17th  of  June,  i  sf  7,  and  his  said  vill 
was  duly  proved. 

John  Birks  Pigott  died  on  the  1st  of  June,  1?!*\ 
leaving  nine  children,  six  of  whom  predec^sod  iba 
testatcr,  four  of  tbem  leaving  obildren.  Toe  tbits 
surviving  children  were  not  married.  Thia  was  a 
summons  taken  out  by  the  executors  a!id  trustees  of 
the  will  asking  {iuter  alia)  for  tho  determination  of  tk« 
following  question — namely,  "  Who  upon  the  tiat 
construction  of  tbe  said  will,  and  in  tbe  etreotB  wbiob 
have  happened,  is  or  ars  entitled  to  the  earn  of  JE5.0tM 

(a.)  UeiiorLcd     ii.  J.  A.  iluttlUaoA-,  Esq.,  liamJi^r 
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pntaarily  bequeathed  to  the  testator's  ooasin  John 
Btrks  Pigott." 

P.  0.  Laicrence,  Q.C.,  «nd  J.  O.  Wood,  for  the 
plain  tiffjs. 

Warrington,  Q.C.,  and  John  Dixon,  for  Henry  Pigott, 
one  of  the  three  children  of  John  Birks  Pigott  surviv- 
ing the  testator. — The  canon  of  construction  which 
restricts  issue  to  children  is  applicable  in  this  case : 
lUdgnvay  v.  Munkittrick,  1  Dr.  &  War.  84 ;  Ithodrs 
T.  Rhodrt,  8  W.  R.  204,  27  Beav.  413  ;  In  re  Harriion'a 
Kftatt,  3  L.  R.  Ir.  114,  27  W.  R.  Dig.  23S  ;  Carter  v. 
Umtall,  2  Beav.  551.  In  the  other  gifts  the  direction 
that  the  issue  arc  to  take  their  deceased  parent's  nbaro 
rwtricts  the  meaning  to  *'  children  "  :  Sibley  v.  Perry, 
T  Ves.  522. 

5.  Dicken$<m,  for  the  defendant  Qeorge  Herbert 
Woodbouse,  representing  by  order  all  the  grand- 
children of  John  Birks  Pigott. — The  fact  that  the 
testator  has  in  one  part  of  the  will  explained  "  issue  " 
to  mean  "  children  "  is  not  sufficient  to  restrict  issue 
to  children  in  another  part  of  the  will  whore  there  is 
DO  explanatory'  context.  That  has  been  held  in  many 
cues :  Head  v.  liandall,  2  Yo.  &  Coll.  Ch.  231  ; 
Ufigen  t.  Ilarpur,  9  Beav.  479 ;  Wiltinmi  v.  Teale, 
6  Hare  239;  In  re  Warren's  Tru»t»,  32  W.  R.  641, 
2t)  Ch.  D.  208  ;  Watdron  v.  UouUtr,  Tl  Beav.  284,  5 
W.  R.  Ch.  Dig.  1 IG ;  ('arter  v,  lientali.  The  canon  of 
construction  was  dealt  with  in  Thompton  v.  Jiobiuton, 
S  W.  R.  34,  27  Beav.  4  86,  which  was  a  later  case 
than  HhodtA  v.  lihodet.  The  decision  Jn  rf  Currie's 
Will,  32  B.  426,  is  not  consistent  with  the  canon  of 
construction,  and  the  weight  of  English  authority  is 
•gainst  thr  canon.  J.  B.  Pigott  had  been  dead  nine 
Jftm  before  the  date  of  the  will,  and  bis  children 
therefore  must  be  taken  to  be  the  first  legatees,  and  if 
Siblfy  V.  I'erry  be  applied,  then  the  children  of  such 
of  those  iirst  legatees  as  are  dead  will  take  a  share. 

ll'arritiyion,  Q.C.,  replied,  and  referred  to  Turrifr 
V.  Mullinrvx,  9  W.  R.  252,  1  Job.  &  Hem.  334,  and 
in  re  Buckle,  42  W.  R.  449,  [1894]  1  Cb.  286,  as  show- 
ing that  a  testator  must  be  taken  tu  have  used  the 
tame  word  in  the  same  sense  throughout  his  will. 

H.  Charlton  Hawkins,  Church,  Dibdin,  Micklem, 
Harman,  Napier,  E.  F.  Hall,  and  6i>M,  for  other 
parties  to  the  summons. 

Kekewich,  J. — The  gift  which  I  have  to  construe 
is  short  and  simple;  the  gift  is  "I  bequeath  to  my 
coatin  John  Birks  Pigott  the  legacy  or  sum  of 
£5,000,  but  in  the  event  of  his  death  in  my  life- 
time leaving  lawful  issue  I  direct  that  the  said 
Ifgacy  shall  not  lapse,  but  such  issue  shall  have  and 
be  entitled  thereto  in  equal  shares  and  proportions." 
About  the  construction  of  that  gift  standing  alone 
I  think  there  would  bo  no  difficulty  whatever.  The 
testator  has  provided  that  in  event  of  the  death  of  John 
fiirks  Pigott  in  bia  lifetime  the  £5,000,  which  would 
strictly  lapse,  should  go  to  the  issue,  so  that  how- 
ever many  generations  there  were  they  should  all 
take.  But  it  is  said  that  1  must  not  give  the  word 
"issue"  such  a  wide  interpretation  because  the 
testator  has  made  biluself  his  own  dictiotiary  or 
glossary,  and  has  said  in  other  parts  of  tbe  will 
that  "issue"  is  not  to  be  considered  as  i^sue  of  any 
generation  but  as  meaning  children  only.  If  I  can 
tind  that  on  the  face  of  the  will  I  am  bound 
to  interpret  the  testator's  language  according 
to  his  own  interpretation  and  construe  the  word 
"iaane"  in  that  way.  One  often  has  to  do  that, 
and  there  is  no  difficulty  about  it  when  once  the 
intention  is  ascertained.  The  question  is  whether  the 
tettator  has  said  that  "issue"  shall  mean  children, 


and  Mr.  Warrington's  position  is  that  the  will  clearly 
indicates  that  when  the  testator  uses  the  word 
"issue"  he  means  children  only,  and  therefore  he 
must  be  taken  to  have  usfd  that  word  to  the 
exclnsion  of  issue  other  than  children.  Tbwt  is 
what  Mr.  Warrington  has  to  establish,  and  if 
he  does  so  I  must  construe  the  will  accorditig 
to  that  view.  In  eleven  other  different  gifts  the 
testator  has  restricted  the  word  "issue"  to  mean 
children,  either  from  language  which  has  that  ttffct 
according  to  Hibley  v.  I'erry,  or  in  some  other  wny. 
And  he  has  again  and  again  used  langungo  in  con- 
nection with  the  gifts  over  which  shows  that  he  meant 
children  only.  Is  that  enough?  Let  me  venture  to 
construe  that  first,  apart  from  authority,  if  I  am  at 
liberty  to  do  so.  According  to  my  inclination,  I  ought 
to  hold  that  every  generation  should  take.  In  one 
place  tbe  testator  says  in  making  the  gift  to  "  issue," 
"  Here  I  mean  children."  Then  in  another  case — the 
present  case — he  uses  "issue"  without  that  qualifica- 
tion. Am  I  then,  apart  from  authority,  to  say  that 
in  the  latter  case  he  uses  the  word  in  that  restricted 
sense 't  If  I  follow  my  own  inclination  I  should  say 
not.  I  should  rather  infer  the  exact  contrary.  That 
certsinly  would  be  my  conclu.sion  apart  from 
authority.  This  case  seeius  to  me  to  differ  from  the 
general  rule  which  I  noticed  just  now.  Ho  ha^  not 
said  once  for  all  that  where  he  uses  the  word  "  istue  " 
he  means  cliildren ;  he  has  not  niad^  himself  a 
dictionary  with  reference  to  the  whole  wil.l  but  only 
to  the  particular  gift  with  which  he  is  dealing.  That 
would  be  my  conclusion,  but  it  is  said  that  I  am 
lx)und  by  authority.  The  leading  case  is  Jlid-ft  way  v. 
Min)kilttiek,  decided  by  Lord  St.  LeonanN,  and 
apart  from  his  judgment,  on  the  facta  it  is  singularly 
lige  this  case  and  more  like  this  case  than  the  other 
cases  which  cjm  be  cited  on  the  other  side,  because  there 
he  uses  the  word  "issue  "  several  times  as  restricted  to 
children,  and  there  are  several  instances  of  his  use  of 
the  word,  but  Lord  St.  Leonards  only  notices  one — 
namely,  in  the  passage  to  which  I  refer,  which  is  on 
p.  92,  where,  referring  to  the  argument  that  the  gift 
over  in  default  of  issue  gave  an  absolute  estate,  ho 
says  :  "  But  in  this  argument  the  parties  have  quite 
overlooked  this,  that  the  word  issue  cannot  have  tho 
meaning  which  they  would  ascribe  to  it.  The 
testator  has  over  iind  over  again  translated  '  issue  * 
to  mean  '  children,'  and  this  enables  or  rather 
compels  me  to  put  a  particular  construction  on  the 
word.  It  is  a  well-settled  rule  of  construction,  and 
one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put  a  different  construction 
on  the  same  word  where  it  occurs  twice  or  of  tener  in 
tho  same  instrument  unless  there  appear  a  clear 
intention  to  the  contrary."  I  do  not  criticize  that 
language.  It  might  bo  possible  to  express  his  rule  in 
a  different  manner,  and  that  has  been  done  more  than 
once.  But  I  shall  not  attempt  to  critici^so  tho 
language  of  tho  rule,  the  meaning  of  which  is  clear. 
Then  there  is  tho  case  of  In  re  Harrison's  Estate, 
which  was  decided  aUo  in  Ireland  thirty-eight  years 
later.  That  is  a  case  which,  if  it  stood  alone,  would 
have  a  considerable  bearing  on  this  case,  but  if 
Riih/rway  v.  Mntikiitrirk  had  not  been  before  the  court 
in  that  case  they  would  have  considered  the  question 
more  open  than  they  did.  I  cannot,  therefore,  regard 
the  j  iidgiucnt  in  In  re  Harrison' »  Eitate  as  adding  to  the 
authority,  for  if  it  binds  me,  so  does  Riihjeway  v.  Munkit- 
trick, and  if  the  latter  does  not,  then  I  need  not  look  at 
In  re  Harrison's  Estate.  Then  there  is  the  case  of 
Rhodes  v.  Rhodes.  In  that  case  the  Master  of  the 
Rolls  found  that  on  five  separate  occasions  the  testator 
used  the  wcrd  "issue"  as  equivalent  to  children,  and 
there  was  a  general  use  of  tho  word.  The  judge  siiya  : 
"  It  is  a  canon  of  construction  that  where  the  tettator 
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has  affixed  a  partaoalar  lueaniBg  to  a  word  in  one 
part  of  bis  will,  it  thall  be  couslrur  l  huviiig  tlie 
BHiue  meaning  in  till  other  parta  of  biH  will  if  it  do 
not  violate  tbe  s^nse."  The  langnagn  is  difTarent 
hem  that  of  Lord  St*  IteonaKU,  Mid  odtiodiy  oon> 
nd«nd  it  might  mean  tomeOitog  difliarmit,  but  I 
think  that  the  judge  meant  to  say  in  offact  what 
Xiord  St.  Leonard:)  bud  said  before  him.  Before  going  to 
tijti  other  ctute^s  I  liball  notice  tbo8t>  two  cases  whioh 
w«re  cited  in  reply,  and  which  in  uiy  opinion  do  not 
•Plily,  for  theni  the  testator  used  a  translation  or  in- 
terpretation clatue,  and  lio  bad  thus  exi'lained  biiu- 
8«lt.  Ou  the  other  hand  I  bdve  bad  several  cases 
cited  by  Mr.  iJirkonson,  and  I  take  it  that,  though 
there  in  a  long  liht  of  cases  whiuU  might  have  been 
4Sited  here,  Mr.  Dickeusou  has  Stlected  the  most 
WNfnL  I  ahall  not  refer  to  all  of  them,  beoause 
meet  of  them  differ  from  Ridgeway  v.  Munkittrirk  in 
this,  that  besides  there  being  a  8po<aal  will  t  o  Hnd  with 
with,  there  was  ouly  one  of  two  gifts  to  ho  coustruiid. 
For  instance,  in  Carter  v.  lientaU,  where  there  were 
only  two  gifts  to  be oontiaetedt  the  Master  ot  the  fiolla 
says  expressly  "the  Word  *  issue*  mmr  end  doee 
of  leu  luuttu  children,  and  inor>^  than  children.  Tip 
ttHtatur  ill  one  place  tiCoonipuiiieH  the  use  of  the  wora  by 
expressions  which  signify  that  ou  that  occasion  he 
meaaa  children  oalj ;  but  it  does  not  follow  that  in 
■ttother  plaoe  whete  the  wotd  is  not  accompanied  by 
•uoih  eKonssious,  the  same  limited  meaning  is 
intended.  *  Here  be  is  dealing  only  with  a  gift  of 
two  moieties,  and  the  case  is  distinguish <ibl<  at  unce 
from  ihut  of  Lord  8t.  Leonids.  A  Hiuiilar  renmrk 
may  be  appli(>d  to  the  other  cases,  and,  in  some  of 
them  it  ia  somewhat  difficult  to  see  iiow  the  piiiiaiple 
WM  applied. 

Then  there  comes  the  case  before  Pearson,  J.,  of 
//(  re  Warren* a  Trutit.    That  judge  did  deal  with  the 

Eoiut  after  what  was  an  elaborate  argument,  and  Mr. 
fpjohn  cited  Ridytiway  v*  MunkiUrick,  Bhada  v. 
^Jtkieiet,  and  Carter  v.  Bentalt,  together  with  other 
mei,  and  I  t  il;  it,  and  I  think  that  the  judgment 
shows,  that  the  learned  counsel  relied  ou  liid'jt  wuy  v. 
MunkittricJc  and  what  was  laid  down  by  Lord  St. 
lieonards.  Pearson,  J.,  sums  up  as  follows :  "  Am 
I  then  bound  by  authotitj  to  construe  the  word 
*  issae '  in  the  former  clause  as  meaning  children  only 
merely  because  I  find  that  it  is  expressly  restrUitea 
to  (  iii.  Ii  III  in  the  latter  clause?  I  think  I  am  not. 
1  think  I  am  boimd  to  look  at  the  whole  of  the  deed, 
umL  if  I  find  that  it  was  not  intcuded  to  restrict  the 
moninj  of  the  wotd  in  the  earlier  olaose,  I  most  giro 
the  wora  in  flial  elanse  its  proper  tBmrMtrioted  mean- 
ing. I  am  not  bound  to  restrict  the  meaning  unless 
thtsre  would  otherwtst;  bu  a  uiauUest  inconsisteucy,  or  I 
should  be  d«f eating  ibe  plain  iutt-ntion  of  the  partie.i." 
In  this  case  th«re  would  be  noiooonsistancy  in  giving 
the  word  "issue"  its  unrMtrioted  meaning,  nor  is 
there  any  plain  intention  which  would  be  dpfeated 
by  »o  doing,  unless  I  am  bound  to  infer  it,  and  to 
say  that  I  am  bound  to  infer  it  is  rather  in  the  nature 
of  a  droular  argument.  I  must  look  at  the  whole  of 
the  will  to  see  whether  there  is  expressed  a  general 
iotention  to  reetriot  the  meamng  of  the  word  "  issue  " 
to  children.  If  there  is  I  am  bound  byit,  bat  if  there 
is  not  I  tie>d  only  cnneide;  tin  j>articular  clause  and 
uut  the  other  dauses  in  the  will  which  restrict  the 
meaning  of  the  word  "iisae,"  that  ii,  unless  there 
woa!d  otherwise  be  a  manifest  inoonsistenaj.  tio, 
tbeo,  I  have  that  gaide,  and  I  must  eonsider  whether 
there  is  a  mar  if>'>t  iij  oucihtet.cy.  It  seems  to  me 
that  there  is  110  manitest  iucc  u^ti^teucy  iu  cuu^truiug 
the  word  "issue"  in  its  unntiu-icted  sense  in  this 
paiiioalar  gift,  whioh  is  entirely  different  from  the 
otiMr  gilU,  and  in  whioh  it  may  well  be  that  the 
tMtotCf  JntMidcd  toprovidtloraUtlMtaiMof  John 


Birks  Pigott,  although  in  the  other  cases  he  only 
m<>ant  to  provide  for  children. 

The  learned  judge  in  In  re  IVarren't  TmtU  isid: 
"  Am  I  then  bound  by  authority  ?  "  He  does  nd 
refer  to  Si^/euxu/  Munkiibnck,  nor  does  he  tefsr  to 
the  other  oases,  but  sesiDg  that  tiiey  wtrs  brasfU 

before  him,  an  l  l-y  'i  good  coiinsel,  I  m'.iit  take  it 
that  he  was  applying  his  mind  to  the  cases  which  ht/l 
been  brought  before  him.  In  that  cas^.  thm, 
Po<ir8on,  J.,  I  assume,  did  not  think  himself  booud  bj 
Itidt/eway  JAinMHrMfe,  and  he  distinctlv  says  hs 
WAS  not  bound  by  authority,  and  I  shM  8*y  tin 
same.  But  there  is  one  other  point —/.NV'/^tmy  t. 
Min,l:it(ri'k-  is  not  only  tbe  d«  '  ;-.ion  of  eminent 
judge,  but  it  was  decided  a  great  many  years  sgo, 
and  is  in  ail  text-books  and  in  many  of  the  reported 
oases,  and  Rhodes  v.  Rhodes,  too»  is  a  OMW  of  MMSk 
history,  and  has  also  bera  cited  in  otiierMiM.  Bweif 
I  think  T  >^ni  not  bound  by  iiuthority,  stiU  I  oi^^t 
not  to  depart  from  that  role  of  coustruotion  if  I  thmk 
that  it  hsuB  been  adopted  by  the  profession,  or  if  b.s 
departing  from  it  I  should  oooasion  confusk>a.  Bat 
Ifr.  Diefamson  has  dted  many  ceaes  wtrich  do  difer 
from  thfi  decision  of  Lord  Rt.  Leonards,  ani  /«  rt 
H'urrtn's  TrmU  has  beon  before  the  proft^^nioa  l<v 
fifteen  years,  and  I  think  that  the  point  must  b< 
taken  as  open  to  some  doubt,  and  therefore  I  do  Dot 
think  that  tbe  decision  which  I  am  about  to  wsb 
will  cause  confusion.  I  thf  refore  hold  that  the  void 
"  issue  "  must  be  taken  in  its  larger  sense. 

Soliottont  OAaW^  Capron,  fjr  Kenjfom  ^  Sm, 
Thorae;  Andreto  Wood  A  Piurvet,  for  Ntwman  i 
Bund,  Bamsley;  A.  W,  W.  Belt;  Simpson  *  (X; 

Prior,  Church,  *  A'lams  ;  Crowders  d-  Vi-Mrd : 
T.  A»  Dtnnison  A  Co,  ;  i3(ea<iina»  A  Van  i'nwgL 


BoBSsn  V.  OvysvAi  Distkiot  Oouaob  («.) 

Lot  a!  goveritnunt — I'xUk  hmJth  —  District  roB»«7- 
liiparian  owner — H'airr  rights — Pahlic  Ilfoltk  Jcf, 
1875  (98  A  SB  Fid.  c  «3).     61«  AS,  827,  332. 

The  owner  of  a  cwm-mill  sought  to  restrain  a  diUrid 
council  from  interfering  with  the  natural  fiorc  f»/  fV 
itrfiin  xinrkiiKj  A/s  ?(ii/7.  Tlie  fi^miri/  oirurd  I'n  l  •• 
one  aide  cj  the  Uikr  /ruin  which  tht  utream  jhiwtd, 
fimpoted  to  ctmstmct  a  dam  there  so  as  to  increase  t^' 
atoragt!  nf  water  to  be  suppUfl  fur  tiutir  distrisi^  tAcrtiy 
diminishing  the  sfrmrn  jhnrhi'j  dawn  to  Ho  miU, 

Ilrhl,  that  a  riparian  ov  i>rr  ir,u  entitled  to  an  n«- 
interrtipted  jlow  of  water  <is  in  the  pa$t ;  Pitili'. 
HeatthAd,  1875.  «.  332,  did  mA  enable  the  council  Us 
"injuriously  affect"  |A«  plaintiff's  right  (o  oa  ea* 
iuterrui>ted  flow  of  looter  without  hi$  eoaseof,  aer  mi 
th(r''  (I  iffjitnOiri/  jMcer  enahling  fA'in  fn  interfere 
the  pUiiittiff't  common  law  rights.    I Hjuitciion  granted. 

Action. 

Plainti?,  the  owner  of  a  corn-mill  worked  bf  • 
stream  flowing  from  a  lake  situate  at  the  fool  of 
mountains  some  distance  above  rh>  ;;'].  m  ij^bt  f  r 
an  injunction  to  restrain  the  defendants,  a  distil 
council,  from  interfering  with  the  natand  fiov  of 
the  stream.  The  defeudants  were  tho  owiim  of  kai 
on  one  side  of  the  lake.  The  phdntalP  dumed  a 
prescriptive  right  to  put  stones  and  sods  in  tbe  pi{^ 
to  regulate  tbe  tlow  of  water  and  to  go  on  th«  land 
for  that  purpose.  Tho  defendant!  w«n  pnpariig  ti» 

(a.)  Ucported  by  W.  H.  DaAPSB.  Urq.,  Banisiw 
at'Law. 
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ooDstniot  •  ^ani  meron     end  of  thelakv  of  ttblohilie 

strram  was  (he  outlet  in  order  to  inerttHSf  the  water 
Sturagu  for  the  siijijily  of  wnter  to  their  iIiBiriut  by 
rr^latiog  the  outflow.  Tht  y  L;iil  i  IV- n  d  to  allow  a 
•umcieLt  outflow  to  woik  the  plaintiff'*  u'iU,  but 
b«  dMtliMd  their  oflar. 

T.  Jl.  llarWnatOM,  Q.C,  and  i/ryn  nuOtrl),  for  the 
plaiutifi;  coutendad  tb«t  tbe  plaintiff,  ao  tat  fsom 
bfitg  at  tbe  defendaott'  tnercy,  wm  entitled  to  the 

fifo  and  uniuf*  rrupt>'d  flow  of  the  water  as  it  hod 
always  leeo,  without  dimiiiuticiji  or  alteration,  sub- 
jfct  only  to  the  rights  of  otber  rij>ariau  ownern  ;  it 
waa  tufiide&t  to  prove  violation  of  tbe  right,  and  tbe 
law  would  preanme  damage:  Embrey  v.  Owen,  G 
Ex.  Cb.  352  (where  judgment  was  given  for  tbe 
daieDdant.  becauae  tbe  nae  waa  reaaonable,  but  see 
369,  whpTP  Parke,  B.,  atatea  the  ii|ph1a  of  wper 
riparian  proprietors)  ;  Wilt*  tmd  Btrkt  OawiX 
Navigation  Vu.  v.  Swindon  Wateni'Off.i  C"-,  22 
"W.  K.  444,  30  L.  T.  Kep.  443,  L.  K  9  Ch.  App. 
•l-jl,  4  j7  ;  Swihdcn  U'(Ucrworks  Co.  v.  Wilts  attd 
Btrkt  Canal  Naviyatwn  Co.,  24  W.  K.  2.s4,  ;J3  L.  T. 
Bin.  W3,  L.  K.  7  H.  L.  697— at  p.  702  Caimp,  L.J., 
pomts  out  tbe  two  different  titlei  of  the  def«>dani 
oompany.  Tbe  PoUie  Baalth  Aot.  1879,  aa.  Al,  AS, 
327,  332,  gave  the  defendants  no  right  to  take  water, 
except  by  contract  with  tbe  ripaiion  propria  tors  or  by 
ipecial  authority  of  Ibe  Act,  which  thty  had 
Dot  got  here.  That  Aot  is  an  embling  Act 
only,  by  which  the  council  aay  supply  wattr 
to  their  district,  but  it  gives  no  compulsory 
powers ;  section  332  is  in  similar  words  to  sec- 
tion 68  of  the  Leoda  Ohmaaa  Conaolidntion  Act. 
1845.  tJiKm  lection  78  of  the  Itooal  Oovenunent 
Act,  1858  (21  &  22  Vict.  o.  98),  there  is  tbe  case  of 
Jif'i.  V.  Dnrtington  f.n-'af  Bixtrd  of  Health,  13  W.  K. 
T--:!.  ;;.■>  I..  J.  g.  15.  I'l,  w h'-r*?  it  was  held  that  Acts  of 
the  board  wero  in  excets  of  the  powers  given  them  by 
atotnte.  and  that  they  had        -• • »  -  - 


Cooper  V.  Crabtret,  30  W.  B.  H9,  20  CSk.  D.  MO, 
at  p.  W2,  ma  alaa  rrfanad  to. 

W.  C.  Renihaw,  Q.C,  A.  Maemomm,  Q.C,  tad  A, 
fiUn,  for  th»  defendants,  denied  liability  to  en 
im i.nctiijn  iclii  -1  fill  jiliiiiitifrs  admission  that  this 
waa  a  -j'-ta  iuhil  action,  thero  Lm'Ujk  uo  dauiage  aud  no 
probabUily  that  tbe  apprehended  danger  would  *'nsne. 
Tbe  defendants  eie  leasees  of  laud  all  round  tbp  Ink^^  and 
lioenaeesof  thaCtOwn  under  a  grentof  1 896  giving  them 
Htkoiity  to  eonalniol  mmI  maintain  an  embancmant 
and  other  worln.  They  have  a  rJ^t  to  take  water  ao 
long  M  th«  y  do  uo  damage  to  other  riparian  owners : 
Sirindtfit  U'<i(rT"orki  Co.  ▼.  Wiltt  and  Berk*  Canul 
2favi<jaiion  ('••.,  per  Cainis,  L.J.,  at  p.  70.)  of  L.  U. 
7  H.  Lfc  By  se4;tion  ■J32  of  the  Public  Health  Act,  Itiia, 
it  is  tbe  duty  of  tlie  district  couodl  to  supply  water 
if  they  do  not  "  injuriously  affect "  :  The  Attornty- 
Gewral  v.  The  Coriporation  o/  Manclutkr,  41  W.  ii. 
4d9,  [1898]  2  Ch.  87.^  There  seems  to  ha  ao  aathoritiy 
on  the  words  *'  injurioasly  affect,"  but  It  ia  anggeateid 
they  iiuiTi  an  injury  which  would  give  the 
plaiutitt  t*  right  of  action  for  damage  done  to  his 
property.  Such  in;  iry  uiight  arise  from  d«aling  with 
the  river- bed  or  banks,  aud  the  Act  says  it  is  not  to 
ba  done  if  tbe  damage  created  by  it  could  be 
leatiaiiii  d  by  injunction.  In  the  caaeof  £arl  of  Sand- 
wich Ornd  Sf^rthtrn  RaUvoatf  Ob.,  27  W,  B.  G16. 
10  Cb.  D.  707,  the  railway  ooa^aay  waa  held  to  be 
entitled  to  subtract  a  reaaonable  aoMMmt  of  water  for 
their  '•tation.  Rtg,  v.  Darlin'jd  n  /.  lUmrd  </ 
fltalth  does  not  apply,  because  there  the  board  tork 
tb.-  whole  supply  of  water.  Hero  the  defenduiits" 
aot  ia  not  an  illegal  a'^t,  and  ao  tbey  csnrgt  >»>  aitid  to 


be  "  iajuriou«Iy 
section  332. 


al&etiag"tii6 


inOai 


Kekewicu,  J.— So  far  as  the  plaintiff's  claim  to 
relief  is  founded  upon  tbe  ground  of  preaoription,  I 
did  not  call  upon  counsel  for  tbe  defendant*.  The 
plaintiff's  claim  in  tbe  wjcond  paragraph  of  his  statt- 
ment  of  claim  is  this :  "  Tbe  plaintill's  tiaid  mill  is 
dnven  hy  tbe  water  of  tbe  said  stream.  The  plaintiff 
whenever  neocasary  fur  tbe  purposes  of  tbe  said  mill, 
owing  to  the  scaroity  of  water  in  tbo  said  stream 
thrungli  drought ,  is  entitled  by  prescription  to  dam 
up  the  water  of  t  m  -  nd  lake  as  a  reaorvoir  for  the 
supply  of  water  t  .  i.is  said  mill."  That  was  put  by 
Mr.  Warrington  ii,tu  thiii  form.  I  asked  him  at  the 
conclusion  of  bij)  i  nse  what  be  daitned  as  a  prescrip- 
tion, and  be  said  he  sought  to  place  at  his  will  and 
plaaaora  atones  and  other  refuse  so  as  to  regulate  tbe 
flow  of  the  stream,  and  to  go  upon  the  land  for  that 
purppse.  That  ia  atttavted  to  ha  snraorted  by  tiie 
of  two  witnettea.    The  aaoood  witneaa  had 

never  any  connection  with  the  plaintiffs  mflL 
What  hu  had  done  was  solely  for  the  bentfit 
of  what  has  betn  conveniently  called  the  other 
mill,  wbiib  is  on  the  other  portion  of  the  sti earn,  and 
although  be  bad  on  one  or  two  occasions,  pet  baps 
tbrte  iu  all,  asaisted  the  son,  or  tbe  survivor  of  the 
pievious  petaona  in  possession,  it  was  entirely  in 
reference  to  the  other  mill  and  had  nothinc  to  do  at 
all  with  the  plaintiff's  mill.    Therefore  I  put  Uw 


evi>l  I 


f  the  second  witi 


Evans  aside. 


Then  1  have  the  ©Tidence  of  the  plauiuif  himself. 

I  do  not  wisli  to  be  ■  jn  severe  upon  the  plaintiff, 
especially  as  he  was  examined  througb  an  interpreter. 
There  is  then  alw»y»  iWUO  difficulty  in  getting  exactly 
what  the  witneaa  aaja.  and  what  be  means,  but  even  if 
I  gave  fnll  ocodit  to  bia  taatiniony.  which  I  am  bound 
to  nay  I  certainly  do  not,  it  would  only  come  to  thia, 
that  he  "  occasionally  "  made  openings,  Hlthoughha 
saj.t  '•  frtquently,"  and  he  dai  mki  1  uji  tins  lake  for 
purpoaes  conntcied  with  his  own  miU  wuli  a  view  to 
increasing  or  diminishing  the  supply  of  water  ;  as  1 
understand,  Hii«ini»bing  it  in  the  brat  instance  so  as 
to  obtain  increaaed  qnantities  afterwards. 

Having  regard  to  the  authorities  and  the  principles 
on  which  preaoription  is  regulated,  I  am  prepared  to 
hold  that  his  claim  to  a  i>res«riptive  right  ia  notwitbia 
the  particulars  he  allegtsa.  It  IS  very  difficolt  to  RIUW 
what  he  did  in  particiUar.  It  is  difficult  to  nay  what 
be  did,  even  supposing  he  has  established  aright  to 
what  is  disputed.  ... 

I  t^iA  it  would  be  wasie  of  time  to  cnbcue  bis 
daim,  hut  I  thought  it  rjght  to  say  ao  modi,  and  get 
rid  of  that  part  of  the  caaa. 

.So  far  as  tbe  costa  hate  hcan  inowaaed  hy  that,  tbe 
plaintiff  must  pay  those  costs,  whatever  may  be  the 
rehult  of  the  ca#e  generally,  and  those  costs  must,  1 
8ui)po«o,  be  taxed  as  betwe»  n  solicitor  and  cliei.t. 

With  legaid  to  tbe  rest  of  the  cast*  it  raises  an 
entiiely  different  question.  Tbe  defendant »  ui  the 
esecdaa  of  iriiat  they  ooncetved  to  be  their  duty 
and  within  ttMir  powan  utilized  tbe  waters  of 
this  1  t^Tr  by  constructing  ceiLaiu  worka  which  are 
adiiiuitHl  at  present  to  be  properly  oonatnioted,  with 
a  view  of  supi.lying  tbe  district  \>  ith  water.  It  is  not 
suggested  that  the  plaintiff  wculd  be  any  tbe  worse 
ctl'  now  than  be  Wtts  before.  If  1  may  venture  to 
suggeet  from  the  way  in  which  htj  waa  Kpeakiug  with 
a  knowledge  of  tbe  facts,  1  should  certainly  hazard 
the  oondoalou  that  be  would  probably  be  better  off  iu 
tbe  futoie  than  he  has  bt^n  m  the  past.  The  supply 
may  not  be  tbe  bame.  but  it  will  be  aafBfliant,  and  if 
tL..i  is  ccustaiit  at  all,  it  wiU  be  moieeouataut  than  it 
hac  been  befurr  w  heJ),  as  we  know  from  the  evidence,  it 
Ktts  uf  an  iuttxmiltent  cbarauler,  aud  sometimes  very 
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mnoh  less  than  was  required  for  the  purposes  of 
the  mill.     Bat  the  plaintiiT  says,  "I  am  eutitled 
to  iusist  upon  having  what  I  btid  before.  It 
is  immaterial  whether  the  wat«r  I  had  before  it 
better  or  wone  than  wbst  is  now  proposed  to  be 
given  to  me  ;  it  is  for  me  to  cousider  wht>thf>r  I 
shall  derive  auy  beuelit  from  tlie  alterations  ;  I  protest 
■gainst  auy  alterations  at  all.''     Thnro  nrti  .several 
Oases  which  have  been  referred  tO|  and  I  do  not 
intend  to  refer  to  any  of  tbeni  iritlt  the  excc[)tion  nf 
OUit  and  there  is  only  one  pastsffe  to  which  Mr. 
BeDibaw  called  my  attention.    The  law  on  this 
subject  has  boon  thrashed  out  a^'aiii  and  again,  aiad  I 
do  not  think  that  any  advautugc  would  be  gained 
now  by  going  thzongfa  the  authorities.     A  riparian 
piopietor  or  owner  is  entitled  to  say  that  the  wefcer 
whtoh  flowi  by  his  property,  and  wMoh  is  vsed  by 
bim  for  ordinary,  or  it  may  be  for  extraordinary 
purposes  shall  flow  in  the  future  as  it  haa  doue  ia  the 
l)mt.     That  seems  to  me  to  be  the  common  law 
right,  aod  unless  that  oommon  law  right  has  been 
uiFoctid  by  statute  be  if  entitled  to  insist  upon  it; 
but  then  Mr.  Kenshaw  gays  thcrn  is  one  passage  in 
Lord  Cairn's  judgment  111   the   Hou.se  of  Lords 
in  the  case   of  The  Sirnidou    \Viiiiri'!>ri,-i   Co.  v. 
The  i*roprittor$  of  the   ]Vilts   and   lierka  Naviga- 
tion Cfo.  which,  instead  of  being  in  the  plaintifiTs 
fftvoor,  is  against  hinu   I  do  not  so  read  it.  What 
Bays  fs  thie't  "**  Therefore,  my  lords,  so  far 
as  regards  the  position  of  the  respondents  us  riparian 
owners,  it  appeal^  to  me  that  they  clearly  have  a 
right  to  complain  of  that  which  is  done  by  the 
appellants,  if  what  is  so  done  by  them  is  inaiated 
npon  as  a  thing  which  they  have  a  riglit  to  do  ** — 

that  is  the  qualification — "I  put  this  <jualificatioii, 
because,  if,  when  the  attention  of  the  appellauts  had. 
been  called  to  what  they  were  doing,  they  had  not 
insisted  upon  doing  it  as  a  matter  of  right,  I  can  well 
understand  that  if  the  C!oart  of  Chancery  found " 
(I  will  leave  oat  the  words  in  brackets,  which  are 
unnecessary  for  the  present  purpose)   "  that  no 
sensible  damage  had  accrued  to  them,  it  might  not 
have  thought  it  necessary  to  interfere  with  th«&  by 
injonotion  or  dedaration."  What  I  undentand  Lord 
Cains  to  mean  is  that,  thare  being  no  aBsible 
damage,  an  injunction  or  dedaration  would  not  h<iTe 
basB granted  nn1p?<4  thn  Fipppllants  had  insisted  upon 
what  they  were  doing  as  a  matter  of  right ;  from  which 
I  should  conclude  also  that  as  they  did  insist  upon  it 
as  a  matter  of  risht,  whether  a  vaiiation  did  ocour  or 
not,  the  reepondenti  ware  entitled  to  an  infonotion 
or  declaration,    That,  as  I  und<  r?tnnd,  is  thn  mean- 
ing   of    Ilia   lordship's   observdtigji,    and  what  he 
means  by  the  quulitication   and  what  be  deduces 
from  it.   Therefore  it  seems  to  me  that  unless  the 
dofaadants,  prescription  being  out  of  the  question, 
have  some  higher  authority  by  statute  to  interfere 
with  the  flow  of  water,  they  have  no  right  to  alter  the 
flow  of  water  even  althougli  tlni  jdf-rriiii>:iii  may  not 
inflict  any  injury  upon  the  plaintiit'.    Uo  is  entitlRd 
to  have  his  water,  and  so  far  I  am  entirely  in  his 
Csfow*  But  then  it  is  ssid  that  the  daCandants  have 
a  tifia  to  int«rf«n  under        PabBo  Health  Act 
ef  1876.    That  is  basoi  entirely  upon  the  35'2tid 
section.      It  has  been  pointed  out  by  Mr.  Bryu 
Koberts  that  that  section  does  not  enable  the  local 
authority  to  do  anything  of  the  kind  at  all.  AU  it 
says  is  that  nothing  in  tua  Act  shall  be  oonstmed  to 
antbori;' ■  them  to  do  certain  things.    It  does  not  say 
that  it  aliail  enable  thciu  to  do  these  things.    It  onlj' 
says  that  the  other  part  of  the  Act  shall  not  enable 
them  to  do  the  things  there  mentioned  without  the 
oonsent  in  -writing  w  the  person*  there  deecribed. 
That  seems  to  me  to  be  an  i  vtrrTi)»*1y  pertinent 
observation.    But  what  are  they  not  authorized  to ; 


d.  •■    So<  fion  332  provides  that  "  nothing  in  this  Act 
shall  lie  construed  to  authorize  any  local  authority  to 
injuriouily  a£Feot  any  reservoir,  l  anal,  rivi  r,  or  strtam. 
or  the  feeders  thereof,  or  the  supply,  quality,  or  fall  of 
water  contained  in  any  reservoir,  canal,  river,  stream, 
or  in  the  feeders  thereof,  in  the  cases  where  any  body 
of  petaous  or  pt  rsou  would,  if  this  Act  had  not  been 
pacsed,  have  been  entitled  by  law  to  j>revent  or  be 
relieved    against    the  injuriously   affecting  tach 
reservoir,    canal,  river,  stream,  feeders,  or  such 
supply,  quality,  or  fall  of  water,  tmloM  the  kiesl 
authority  first  obtain  the  oonsmtin  writing  of  As 
body  of  persons  or  person  so  eutlileil  as  afor^S3!'l." 
Adoptiag  Mr.  Bryn  Koberts'  ar^^umeut  oa  ibat 
section,  I  say  that  it  does  nut  enable  the  defendsntt 
to  '  •  ioiurionsly  affect "  the  plaintiff's  ticht.  It  only 
says  that  tb^  sbaH  not  be  allowed  to  do  it  vitbont 
the  consent  of  the  person  who  has  the  right  toocm- 
plaiu.    What  ia  the  exact  meaning  of  injorioualy 
affect"?   There  maybe  some  ditKt  ulty  in  it.-cidiug. 
My  attention  has  been  called  to  the  Local  Guveraanmt 
Act  of  1858  (21  ft  22  Vict  c.  98).  which  contains  s 
similar  section— namely,  section  73,  but  I  go  back 
to  the  Lauds  Clauses  Consolidation  Act  of  IMo. 
where  the  words  are  to  l)e  found  in   section  G?, 
and   there        a   very   large  body  of  autbonty 
upon   that.     In    that    Act    the    distinction  u 
taken  quite  deady*  and  in  a  anmber  of  aothoritiw 
the  distiDctlon  is  drawn  between  taking  lands  sad 
injuriously  affecting  them.    The  words  are  :  "If  any 
party  shall  be  entitled  to  auy  compensation  for  in- 
juriously affectiug."  &c.   The  taking  of  lands  and 
the  injorioosly  affecting  are  entirely  senarate  tbiogt. 
Compensation  in  respeotof  ettinr  can  only  be  awarded 
because  the  Act  legalizes  what  otherwise  would  not  bs 
legal,  and,  therefore,  as  a  result,  the  amount  hss  to 
be  found  by  a  jury  or  by  an  arbitralor.    When  l-m  i 
is  taken  oompulsorily,  or  whoi  it  is  not  taktoi,  hui  u 
injuriously  affected,  it  is  more  naturally  called 
acquiring  land  by  compensation,  bnt  the  wvdi 
injuriously  affecting  occur  in  both  cases.    The  Leadi 
CUuses  Consoli<lAtion  Act  cnly  provides  for  co.Tip^::- 
satiuu  for  iuj  ariously  atlectiug,  aod  although  a  oi&ii 
might  make  a  claim  on  the  ground  that  his  land  wu 
injuriously  affaofeed,  be  would  get  no  oonpa^^oa 
nnless  he  prored  the  injury,  ano^  so  Isr  it  is  difienh 
to  apply  that  Act  to  a  case  of  this  sort,  wher^  the 
injury  cannot  be  as&eas€d  in  pounds,  shilUug«,  ani 
pence. 

It  strikes  me,  therefore,  that  vou  cannot  strictly 
apply  the  provisions  of  the  authorities  relating  to 

the  Lands  Clauses  Consolidation  Act,  1845,  and,  more 
than  that,  we  can  only  estimate  the  loss  by  the  thin? 
which  may  have  been  injuriously  affected.  In  sewtiM 
332  of  the  Public  Health  Act,  1876,  it  is  injonausly 
affecting  any  reservoir,  canal,  river,  stream,  or  the 
feeders  thereof;  or  the  supply,  quality,  or  fall  of 
water,  and  so  on.  That  is  quite  dMstent  ffosi 
injuriously  affecting  laud  tin  1  the  cases  referred  t - 
injuriously  affecting  lands,  althoogh  right  eno^igli.  i 
think  must  be  in^Asnnt  in  n^  grant  measure  to 
injuriotuly  aSaotang  n  MMCViair»  or  tte  sapplj- 
quality,  or  fall  of  water.    It  is  this  tiiey  most  not 

do— injuriou.sly  affect  the  Supply  of  water,  aui  if 
they  do  they  must  not  obstruct  it  in  a  m*aii« 
whidh  is  not  authorized  by  the  ordinary  law.  That  a 
the  meaning  of  the  words,  and  I  think  I  ought  to 
take  that  view.  They  nrast  not  interfere  with  the 
supply  of  water  in  such  a  way  that  any  body  ofpsc* 
sons  or  jKjrsuu  shall  be  entitled  by  law  to  prevent  it 
I  have  alretidy  expressed  my  opinion  that  the  pltin- 
tiff  is  entitled  to  be  relieved  from  any  alteration  in  tiK 
supply  of  water.  If  that  bo  so,  then  the  PoUio 
Health  Act.  1S75,  oomes  in  and  says  tbnt  thvs  ii 
notbiog  in  it  which  will  enable  the  defendaali  to  ds 
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th*t  wit  bout  the  consent  of  the  plaintiff,  which  con- 
Mit,  iif  (■o^i^^t'.  is  not  fortius  niii  f,'.  On  tlifif  grouiu', 
<o  far  from  defendants  b«>inff  under  the  protection  of 
the  Act,  the  Act  saves  the  pTaintifFa  rights.  Beyond 
that  there  ia  the  other  point,  which  hM  been 
mni  by  Ibe  pUuntfff*s  connml,  that  ibere  »  so 
fower  umlir  flip  Act  to  do  Ihi-  thin^^  which 
the  deti:ijJiinb>  are  doing.  Thu  defeudantii  are 
Keking  to  interfere  with  the  plaintiff's  common  law 
right,  and  there  ia  do  statutory  power  which 
iuttoifna  tbent  to  do  that.  The  common  law  right 
ttfma  to  me  to  be  unafT  ti  il  T,y  tbo  statu*". 

The  result  is  that  m  ii.y  ojnnion  the  piiiintiff  is 
■j.titledto  tlie  injunction  wJiicli  hi'  asks  for,  and  to 
costs  of  the  action,  with  the  exception  I  hare 
already  mentioned.  If  I  properly  could  (seeing  that 
1  can  only  gire  the  plaintiff  the  costt<  of  the  whole 
aetfam  in  the  ordinary  way  as  between  party  and 
p*rtyy  I  ulJ  wish  to  set  o(V  the  ccsts  taxiiljlc  in 
the  name  way,  but  the  litgislftture  Jius  tUtiught  lit, 
tod  far  be  it  from  uh  to  my  unwisely,  that  when  a 
pubhe  body  ia  attacked  then  the  costs  shall  not  come 
eutof  the  fonda  or  other  property  wbich  tbo  pnh*io 
f'  !v  holds  for  the  public  but  that  they  ibali  oome 
•11  of  the  nnsucru*s(ul  parties'  pockets. 

The;  plaintiff,  therefore,  is  entitled  to  an  injunction 
tad.  the  costs  of  the  action  aa  between  party  and 
pwty,  the  defendants  to  have  the  ooeta  aa  between 
lolidtcT  atid  client  on  the  question  of  prrscription. 

The  injiinr-lion  will  be  to  restrain  the  deftjudants 
from  caustLi^;  ii  (liniiuution  in  the  flow  of  wuter  of  the 
Itream  by  supplying  water  to  their  district. 

Sdidtors.  Hamlin,  Grammrr  it-  J/amiin,  for  Carter, 
V.-fr,;,.  I:  frrU,  Vintent,  d  Co.,  Ciirnarvon;  itoftuw, 
lulling,  A  Co.,  for  Morru  Chven,  Carnarvon. 


In  T'  Dl  NCAN. 
TEHUV  I'.  SWEJCTIKO.  (a.) 

£iirai<or-^  ^cft'on  /or  tesMor't  ntitrtpretetitatimt  — 

Actio  personalis  moritur  cum  persona. 

Am  action  claiming  unliquidaUd  damage$  ariting 
Jrmk  Ih*  «itov}HV«eRtofiofi«  e/a  UtHnUv  will  not  lit 
tigainit  hii  prrtonal  rqirtnenVitives,  but  ouhj  if  that 
likieh  it  it  tonght  to  rerover  J'rvm  his  estate  am  be  show)) 
Iq  ie  $tUt  M«  fTCpetiy  ^  tke  ptaintif* 

This  was  a  claim  by  a  Mr.  Seddon  in  a  creditors' 
a<.auu  for  the  administration  of  the  «atKte  of  li 
deceased  tei-tator  who  died  in  February,  lH9o.  It 
was  aUted  by  Seddon  that  in  October,  189^,  he  was 
indnoed  by  the  tertator  to  agree  to  porchaee  flOO  £1 
shares  in  a  gold  mtninp  coinijany  by  reprpspntations 
made  by  the  testator  that  tlio  company  owned  certain 
mines.  In  payment  of  the  shares  th»;  t<  stator  drew 
upon  Seddon,  and  Seddon  accepted  two  bills  of 
fxchangi)  for  £*2oU.  One  of  such  acoe|. tancee uatored 
■hortly  after  the  testator's  death  and  was  met  by 
Beddon.  It  appeared  that  the  company  never  owned 
sny  I  roperty  or  jiny  ass^^t.s,  und  the  hloires  were 
wtiftklt^s.  Sfiidou  cunUjudtni  tLat  th<'  consideratiou 
f(r  the  billa  wholly  failed.  He  declintd  to  meet  the 
other  bill,  and  the  fzeeutors  threatened  to  sue  him 
tbeteon.  Vo  ofo  waa  made  by  Sedcton  to  rsinm  the 

-liiift^  until  Di-c*'mber,  ISDS.  Seddon  claimed  thnt 
the  testator  was  at  the  time  of  his  death,  and  that  his 
tslate  wna  atiU,  indebted  to  him  lor  £269  money 

(a.)  Baportcd  by  I^aleou  B.  PmuJOXTS,  Esq., 
Barrister-at-lAw. 
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paid,  and  in  the  idtemative  he  claimed  £260  damsgep. 
The  miister  hud  not  allowed  the  iilaini  on  the  gronmi 
that  acceptance  of  the  shares  formed  oousideration, 
and  that  according  to  the  authorities  damages  for 
misrepreaentatimi  woidd  not  lie  after  the  wroogdoer'a 
death. 

IhtihiBiek,  for  the  daimaBt. — ^The  maxim  adfo 

j/f/'M J /.'/'/■*  rn-'Tifnr  nun  prrsiDn:  dofs  not  !i]']ily  if  it 
can  be  sliown  that  the  loss  to  my  client  ariaiu^  iroui 
tlie  niifireprrsentntions  <jf  the  testator  lias  iucrcHsed 
the  testator  s  estate :  I'ttk  v.  Uurney,  22  W.  B.  29, 
L.  il.  6  H.  L.  377 :  Phm^  V.  J7«n0tiy,  89  W.  B.  6, 
24  Ch.  D.  439. 

LewUf  Q,V„  and  F.  Thomptcnf  to  the  defendants. 
—The  tftt  to  apply  is,  oonld  the  daimant  hatve 

brought  an  action  tor  aaiumpaii  during  the  testator's 
lifetime  ?  In  this  case  he  coidd  not,  and  therefore  he 
cannot  now  sue  the  executors:  Archer  v.  Jlarn/urd,  -i 
i>tark.  175.  Ue  cannot  sue  exeouton  for  onlif^aid^ed 
damagei.  Hia  proper  lemedy  waa  teacimton. 

KoMBR,  J.— It  is  {mt>ortaat  to  bear  in  mind  what 

is  the  nature  of  the  claim  before  me.  It  is  a  claim 
for  danuiKi's  8ufTcr€<l  by  the  claimant  by  reason  of  his 
being  indiice<l  liy  misrepresentation  of  the  testator  to 
buy  shares  belonging  to  the  testator  in  a  limited 
company. 

It  is  not »  claim  for  moission  of  the  oanttaot.  The 
claimant  has  retained,  and  atiU  retains,  the  shares, 

and  so  far  as  appears  he  haa  never  repudiated  the 
contract  either  during  the  lifetime  of  the  testator  or 
8ic<».  Notwithstanding  the  lapse  of  time  and  change 
of  oiroomstanoas,  it  ia  eoooaivaUy  poaiible»  though 
not  very  probaUe,  that  evmi  now  the  ehimaut  womd 
be  in  a  position  to  repudiate  the  (rontract,  and  on  that 
footin^j  recover  back  the  j)rico.  But  I  am  satisfied 
that  a  claim  of  that  kind  was  not  the  one  made  before 
the  master,  or  adjonme<l  to  mo  for  decision,  or  which 
the  respondents  were  or  are  now  asked  to  meet. 

It  is  true  that  in  the  claimant's  affidavit  he  speaks 
of  the  consideration  for  the  payment  of  the  purchase 
pri(  I  ':i'i\luf^  wdiolly  failed.  It  is  clear  that  what  he 
meunH  ]t  that  the  shares  eventually  proved  to  be 
worthless,  and  certainly  the  respondents  were  never 
given  to  understand  by  the  claimant  that  he  claimed 
damages,  but  only  to  repudiate  the  contract,  otheir- 
wise  tney  would  have  had  the  opj>ortutdty  of  saying 
that  through  the  delay  of  thu  puruliasir  iu  repudiating 
the  contract  or  change  of  circumstances  06  if  not 
now  in  a  position  to  repudiate  the  oontraot. 

I  therefore  proceed  to  deal  with  the  case  as  being 
ftt  present  one  only  for  damages,  but  should  the 
claimiuit  denire  to  makn  a  claim  on  the  other  footing 
I  will  give  him  an  opinirtunit y  of  doing  so,  reserving 
all  question  of  costa  hitherto  iucurrt  d.  Dealing  solely 
with,  the  claim  for  damages  it  is  one  for  unliquidated 
damages,  and  not  leas  so  because  the  «i*it»iMit  seeka  to 
establish  that  the  damage  is  the  full  amount  of  the 
contract  price.  Now,  can  such  a  claim  be  brought 
against  the  legal  personal  reproseutativee  of  the 
testator.  I  think  not.  In  my  opudoB  the  priiM^le 
applies  actio  p'Ttonalie  moritur  atm  psTMNM,  tim  QBCa 
not  falling  within  any  statutory  or  otiier  ezoeption 
to  the  rule.  It  was  suggested  that  the  case  was 
excepted  from  the  rule  because  tiie  testator  obtained 
from  the  claimant  the  price  of  tlio  shares  by  reason  of 
the  fraudulent  misrepresentation.  But  this  sug> 
gcstion  is,  in  my  judgment,  batted  on  •  miaappn- 
hen.sion  of  the  principle  on  which  the  court  acts  in 
tho*o  cases.  If  the  claimant  waasvung,  or  was  entitled 
to  sue,  on  tlie  foo'ing  that  the  price  paid  for  the  (*hare8 
wan  still  the  claimant'^  property,  then  1  agree  that 
the  rule  dovi  not  apply :  see  thill i as  v.  i/um/rtty, 
32  W.  E.  6.  U  Ch.  D.  439,  where  rha  limitoof  thanla 
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are  exftinined;  on  the  other  hand,  if  the  olaimuit  can 
ooIt  me  for  tmliqnidAted  diimajtas.  then  the  rule 
»p^e« :  aee  Kirk  v.  Todd,  31  W.  R.  69,  21  Ch.  D. 
484,  at  p.  488,  where  Jessel,  M.R.,  observe* :  "As 
I  understand  the  nil*?  ftt  coni'non  law  it  was  this, 
you  could  not  sue  executors  for  a  wrong  oom- 
nifiltd  by  their  testator,  for  which  you  could  only 
WOOfW  unliquidated  damagw":  and  Me  Hm  jadg- 
ment  of  the  mtjority  of  fhe  Court  of  Appeal  aa 
delivprpd  by  Buweu,  L.J.,  in  Phillip)  v.  Iloin/ruy 
at  p.  43 1,  wher<a  he  states:  "The  only  ca«ei  in 
whioh  Apart  from  questions  of  hteaoh  of  contract, 
ezpraii  or  implied,  a  remedy  for  ft  wrongful  act  can 
be  pnrsnpd  Against  the  estate'  of  a  deceased  person 
who  hn%  donn  the  art  appear  to  us  to  be  those  iu 
which  property,  or  the  proceeds  or  value  of  property 
belonging  to  another,  have  been  appropriated  by  the 
deceased  person  and  added  to  his  own  estate  or 
moneys.    In  such  cases,  whatever  the  original  form 
of  action,  it  is  in  substanoo  brought  to  recoTer 
property  or  its  proceeds  or  value,  and  by  amendment 
could  be  made  such  in  form  as  well  as  in  substanoei 
In  such  Ga  e«  the  action,  though  arising  out  of  a 
wrongful  act,  doee  not  ^  with  the  person.  The 
proper^  or  the  pKooeedi  or  Talue  whidh  in  the  life- 
time of  the  wrongdoer  ooold  have  been  reoovered 
from  him  can  be  traced  after  his  death  to  his  assets 
and  recaptured  by  the  rightful  owner  there.    But  it 
is  not  every  wrongful  act  by  which  a  wrongdoer  in- 
directly booefits  that  falls  under  this  he^,  if  the 
bmeAt  doee  not  consist  in  the  acquisition  of  property 
or  its  procee<!s  or  value.    Whore  there  is  nothing 
among  the  assets  of  fhe  deceas'^d  that  in  law  or  inequity 
bel  i[  tjR  to  the  plaintitT,  and  rhi  damages  which  have 
been  done  to  him  are  unliquidated  aud  uncertain,  the 
exeeuton  of  m  wrongdoer  cauuot  be  sued  merely 
beeame  ilwM  worth  the  wrongdoer's  while  to  oomnut 
Che  aut  vAAA  is  complained  of,  and  an  indirect  beneflt 
may  have  been  reuj-ed  tbereby." 

The  question,  then,  that  I  have  to  consider  iu  the 
case  before  me  narrows  itself  to  this:  Can  the 
claimant*  while  retaining  the  ^res  purchased,  and 
whQe  not  in  a  position  to  fodst  npon  repudiation  of 
his  contract  under  whirb  hn  piirrhii.Hf rl  tHp  s-bfirey, 
sue  for  the  purchase-oiouey  ut  law  !is  M  iujuiung  his 
own  property  by  reason  of  the  frau  i  v,  Ijich  induced 
the  contract In  my  opinion  clearly  not ;  ho  can  not 
10  sue.  See,  for  examjme,  the  judgments  in  Campbell 
T.  Fleming,  1  A.  &  B.  40,  where  it  is  pointed  out 
that  in  such  a  case  the  purchaser,  to  be  able  to  sue 
for  the  }>urchase-mon8y,  must,  at  tLti  tiii.L>  of  dis- 
covering the  fraud,  elect  to  repudiate  the  tramaotiuu. 
If  for  any  reason  the  purchaser  is  not  entitled  to 
insist  on  EeadMion  of  the  oontnot  he  oenoot  sue  for 
11m  ptti«iiase>mene|]r,  and  can  only  me  fbr  damages 
in  an  action  of  deceit :  see  Clarke  v.  Dickson,  E.  B.  & 
E.,  148, 6  W.  R.  C.  L.  Dig.  21.  In  the  case  before  me. 
as  already  pointed  out,  thedaim  has  not  to  be  treated 
as  one  for  rasoiMion.  It  is,  in  laot,  at  present  a  claim 
for  damages  for  the  deoeit,  and,  as  aueady  pointed 

out,  is  legally  one  for  nnliqin^latefl  r^aTnages.  It  is  a 
fallacy  for  the  claijiitjait  to  supp&stc  tiiat  his  claim 
becomes  less  one  for  iinliquidatod  damagoi  ht-  iu-a 
he  hopes  to  establish  that  the  measure  of  his  damages 
is  the  contract  price  he  paid.  Still  lees  can  he  say  if 
he  is  not  in  a  position  to  insist  on  rescission  of  his 
contract  that  the  purchase  price  he  paid  is  his  property 
becauiie  it  cqwls  the  amoimt  of  damage  he  hae 
stistaiuod. 

Solicitors,  Oldham,  Vlabburn^  A  Co;  Orowden, 
Vitard,  A  Oldburn, 


Jul  a. 


Q.  B.  Dvr,  ] 
(Lawninoe  aud  Chaonell,  JJ.)  | 

Bdvabdb  v.  PmrAix  axd  Othsbs.  (a.) 

Wr!'/hU  au:l  jntainrei—SaU  of  coal^WeiglU  <*eW  or 
nifte—WeighU  and  Measures  Ad,  1889  (52  *«3  TiO. 
6.  SI),  s.  31. 

Sfdlon  21,  Bub-sediun  1, 4/<Ae  Weight*  a»d  Mtumm 
Ad,  lS8y,  ntnds  that,  where  any  qwMtity  «f  eatl 
rxodiu'j  law  hundredweight  m  klivtred  by  latant  vf 
any  vehicle  to  a  purchater,  the  teller  of  the  coal  thali 
therewith  deliver  ur  auM  tu  is  dMvercd  .  .  .  totKt 
purchater  or  hit  aerwiU,  befim  any  t^f  ^  eoai  u  mmt 
loaded,  a  Hdbd  or  tuts  ueeording  fo  lAc  form  m  ttt 
third  schedule  to  t/ie  Act  ..." 

A  penalty  for   rum-eompliance  with  the  Mcno*  ii 

provided  by     f    -  ' -• 

Section  22,  itib-tectioa  1,  enade  that,  where  i«c*  iMl 
it  conveyed  for  dOtverg  in  bulk,  the  teller  thall  caute  tk* 
weight  of  the  coal  and  Ute  vehicle  ojntaimu^  it  l»bt 
iy  ateertained  by  a  toeighiity  mmhim  mm§ 
damped,  being  onor  Murto  tk»  pfoos  /rom  whiek  lis 

coal  it  brought.  ,    ,  i, 

A  quantity  of  coal  excetding  two  hundrolwujia  woi 
conveyed  fur  delivery  OH  sois  in  bulk  in  a  vthide  Mm- 
i„<i  to  <A<!  aOler.  The  eoalmdvehiehwere  mmyLikt 
the  irller'i  tervant  and  the  purchaser's  tervaut  oa  s  • 
n-eiyhiiiy  machine  on  the  purchater'a  premises,  and  * 
tickft  in  the  form  given  in  the  third  tcheiluU  of  ih'  A't 
I4NM  fiUed  ti»  if  tAe  pwrcAaser's  terwut  at  the  r»imMi  of 
the  •dtei'e  mwud. 

Before  •hlivery  of  the  coal  was  accepted,  or  ***9t^j 
it  was  unloaded.  Urn  txcktt  wa»  delivered  by  t*e  srifer* 
servant  to  atiother  servant  of  the  purrrutirr . 

Held,  that  the  seller,  havina  complied  with  the  rtqum- 
menu  of  section  21,  sub-iedvan  1,  teas  1M<  UeMt  fs  e 
ptmtUy  under  sub-ac-tii  r,  1 

Case  sUted  by  the  justices  of  the  county  of  Devon 
An  informmion  was  preferred  by  the  appeUwt 
against  the  respondents  duigiiv  them  with  sOh^ 
coal  without  complying  with  tie  requirements  oi 
section -1    f  tfu^  AVi  ifrhts  and  Measnre";  Act,  IS^. 

The  respondents  were  coal  mercbant^  c-Mrying  on 
business  at  Exeter  and  had  been  m  th*^  h  *bit  of 
supplying  cool  to  the  DoTon  County  Asylum  at 
Ex  minster. 

On  the  Hth  of  .T^ne,  1S99,  at  thereoesjl 
of  the  oommittee  of  thu  asylum,  the  respondsms 
sent  to  the  asylum  1}  tons  of  ooel  in  boDc  in  one  f 
their  own  vehicles  in  charge  of  one  of  their  curt^rs- 
On  arrivlDg  at  the  asylum  the  o<»l  and  the  vehi  1 
were  weighed  by  the  respoodeoti'  earter  and  by  ta« 
storekeeper  of  the  asylum  upon  a  wwgbbiidge  duly 
stamped  and  r.Tt;ilHd  which  belonged  to  the 
asylum.  This  was  don©  in  accordance  with  ao 
arrangeoieot  previously  made  between  the  respon  i<ait< 
andthe committee d  the a^laia.  The  rospoodson 
carter  carried  a  book  of  forms  prepared  in  aaoordanw 

with  thn  f  rm  in  Scbrdulo  TIT.  of  the  Act.  ^  *||* 
request  the  storekeeper  iiliad  m  one  of  the  forme  win 
the  weightof  the  ooal  and  vehicle  and  the  tire  wetcfat 
of  the  -vehiole  and  the  net  weight  of  the  oodL.  Os 
tichnt  was  then  torn  ont  of  tiM  book  and  Mivvsdlar 
the  carter  to  one  of  the  mrvants  of  the  asylnaa.  Tffl 
this  was  dona  tielivery  of  the  coal  WBO  not  aooepw 
nor  was  any  part  of  it  unloaded. 

^Die  justices,  holding  that  the  ticket  was  in  th* 
form  in  Schedule  III.,  dismissed  the  infonnation. 

Section  21  (I)  d  the  Weights  and  Meamues  Act. 
1869,  is  as  follows :  "  Where  any  quantity  of  coal  s^ 
oeeding  two  hundredweight  is  deliverwl  by  mei«»« 
any  vehicle  to  a  purchaser,  the  seller  of  th<.-  ea'd  ■flsB 

ToOKeported        ^'  Wuubkauam.  lisq..  IWnstw 
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ddiver,  or  omiM  to  ba  iU^vwA  or  to  !m 

ir'Sl  by  post  or  othrrv.-ise,  to  the  purchaser  or  to  his 
temDt,  b^-fore  any  part  of  the  ooal  is  unloaded,  a 
dciet  or  note  according  to  the  form  in  the  third 
icbedule  to  the  Act,  or  aocordiog  to  m  form  to  the  like 
e&ct." 

SolMection  2  ia  m  follows :  "  If  default  is  made  in 
(omplTing  with  the  requireraenfH  of  this  foction  with 
mpf'tt  to  the  delivery  or  sending  of  a  ticket  or  note 
/or  (ielir«ry  to  the  purchaaer,  or  if  the  quantity  of 
owl  delivered  islets  than  the  quantity  expre^.sed  in 
As  tisbst  or  note,  the  seller  of  the  ooal  shall  bn  liable 
toaftM  not  fzeaeding  five  pounds.** 

Section  22,  suL-section  1,  jin  vi^es:  "Whore  any 
^nintity  of  coal  exceeding  two  hundredweight  is 
couTeyeiil  for  dflivery  on  sale  in  a  vehicle  in  bulk,  the 
^tJlrr  of  the  «oal  aball,  unless  the  vehiolo  i»  nrofided 
hy  the  porebaasr,  mum  the  w^ight  of  tte  Tdiiele,  as 

-ell  as  of  tho  c  iil  coii+aiiirrl  tL.'rein,  to  bo  previously 
t>cfruiried  by  a  WLigliii.g  iDt,:rument  Btampcd  Yiy  the 
ector  of  weights  and  measures,  and  being  on  or 
to  the  place  from  which  the  coal  is  brought, 
»rd  shall  from  time  to  time  cause  the  tare  weight 
&f  the  vehicle  to  be  marked  theraonin  •uoh.  "»"«^ 
u  tbe  local  anthority  approve." 

Duke,  Q.C.  [K'-rly  with  him),  for  tbe  appellant. — 
tetiaii  22,  aab'tantiona  1  and  2,  ought  to  o*ve  been 
Mn]diafl  wiih.  Tbe  pertioolers  ought  to  b*ve  been 

ftfiTt-d  on  tbe  ticket  by  the  defendants  or  their 
KiTBut,  and  the  coal  and  vehicle  ought  to  have  been 
weighed  on  or  near  the  place  from  which  it  was 
brot^iiit,  not  on  tbe  porobaaer'a  piemiBM.  These 
n<iaimMDto  not  baving  been  oomplied  witti,  tiie 
ticket  was  not  an  eh  a  ticket  as  was  required  by 
•ection  21.  Ktioivlta  v.  Siuduir,  4«i  W.  R.  188,  77 
L.  T.  Rep.  624.  is  in  poiot. 

Fnoif,  Q.C,  for  the  respondent.—  The  titket  handed 
by  the  respondent's  CMter  to  the  s«»rvant  of  the 
purchaser  is  in  the  form  given  in  Schedule  III.,  and 
•U  the  other  requixements  of  section  21  have  been 
tamfBaAniOi. 

LATTfuxcE,  J.  Tfi.  i:i  i^nstrates  were  right.  lu 
most  cas^  it  is  the  nght  thing  to  weigh  the  oo&l  in 
the  yard  from  which  it  is  broagbt.  In  ninety-nine 
CMSs  oat  ol  A  bttndr^  it  is  w«igb«d  «t  tbe  jard 
bccaose  there  are  no  weighing  mec^ea  elwwbere. 
I(;  yards  wht-re  there  is  no  weighing  n.  icLin"  it 
» vuld  be  necessary  to  send  the  coal  to  be  weighed  at 
ft  pablic  weighing  machine.  The  object  of  uie  Act 
is  to  protect  parobaawe,  and  not  to  protect  sellers 
•gynat  their  esrvente. 

CllAJJXKT.r,,  J.  — I  tLiiik  that  the  magistrates  were 
i^ht.  The  proceedings  were  t&ken  under  section 
tL  All  the  requirements  of  that  section  have  been 
Muplied  with.  Bat  something  is  Buppo«ed  to  have 
been  laid  down  in  KnoioUt  v.  Sinclair  which  is  said 
tobeinp  inf-  It  was  argued  in  that  <  is.  t^ml  the 
ticket  must  show  theorrect  weight  •  f  the  coal  at  the 
time  of  delivery  and  not  at  some  previous  time.  But 
the oonrt  aaid  that  tbe  ticket  mnit  coutain  a  state- 
MDt  of  tbe  weight  atsooie  previoos  wmghiug.  That 
ric.  -sfyj  deculed  ii  1  r  section  22. 

lu  thi«  cttae  all  the  ticket  had  to  yhow  was  the 
»etght  at  the  last  placs  of  weighing.  That  was,  iu 
Um  pneMit  iuBt»nce.  tbe  weighing  machine  btsiungitig 
to  the  pnrebMNen.  The  prosM:utiuu  was  misconceived 
neonaeqiieiMe  ci  e  auaondentanding  of  £iiou^u  v. 
Smkir. 

Afpeal  dumfasfd. 

SuHcitors  for  the  ^ppdlant,  Fordj,  liaydt  S  Obb,  tor 

Hirhtliiibrt,  Exeter. 

Solidtoia  for  tbe  respondent,  Coode,  Ktm^ion^  4k 
Cttlton,UK     H,  H»  Onhard,  Bzetar. 


Dta.  1«»  16. 


Q.  B.  Div.  ) 
(Wilb  and  Brooe.  JJ.)  { 

Unitkd  Realization  Co.  (Limited)  {Aiptllant.^) 

V.  ThX  COMMI88IGNXBS    OS   IKLASD  BXYitNUX 

(Bt^pondenta).  (a.) 

Inland  revenue — Stamp  duty — Mortgage — Covenant — 
Agreement  under  teai  to  execute  mortgage  whm 
required—Stamp  Ad,  1691  (M  Jb  59  Viet.  «.  39), 
B.  86,  Schedule  I. 

By  an  inUrument  under  eeal  a  company  agreed,  in 
tOHtideration  0/  «  «»m  «/ money  then  advanced  to  them 
hy  a  building  society,  to  execute,  v  henever  called  upon  by 
the  Bociety.  a  mortgage  or  charge  of  the  compwujt  inttrett 
incirtaiii  hiiiih  in  auch  form  at  the  society  should  rniiiri,i, 
to  secure  t/ie  rfjtayment  of  the  sum  so  advanced  and 
jnicmf;  mtd,  by  the  some  instrument,  the  COmpOMf 
agreed  to  pay  interest  on  the  sum  advanced  uatil  repay- 
ment, ami  appointed  a  person  renetver  of  the  rente  and 
priifll.i  of  titf  hiiidii  iumj  us  mnj  money  remained  f!ne 
to  iht  society,  such  receiver  not  to  take  possession  until 
default  had  been  made  m  ff^/muA  after  demimd  Pf  th$ 
priaeupal  and  iniereit. 

Had,  tkaH  the  inetrumenl  vms  a  "moirtgage**  or  a 
*•  r/irenant"  mVn'n  th*'  mm)>'in<j  of  the  Stamp  Act,  1891, 
and  Ulan  rhargt  abir  with  ad  valorem  duty  untUr  the  htad 
"Mortgagf^.  Bond,  Debentimt  Oovimnt,"  m  tk»  firet 
scheduh  to  fhat  Act. 

Case  stated  by  the  Commissioners  of  Inlaud 
Revenue  purraant  to  section  13  of  the  Stamp  Act, 
1891,  for  tbe  ooinion  of  the  court  to  tbe  eounint  of 
Axttj  ebargeable  npon  an  inatmment  presented  oti 

behalf  of  the  appellants  to  the  commissinupra  luid  r 
section  12  of  the  same  Act  for  their  opinion  aa  to  the 
duty  with  which  it  was  chargeable. 

The  instrument  was  tinder  seal  and  was  expressed 
as  follows : 

"To  the  Liberator  Permanent  Benefit  Building  So> 
cifcty. — In  consideration  of  the  sum  of  £373,374  lis.  7d. 
this  day  advanced  by  the  Liberator  Permanent 
Building  Society  to  J.  W.  Hobbs  «ic  Co.  (Limited) 
(hereinater  oalfed  "tbe  company "b  the  receipt 
whereof  the  '^f^j^r  herebj  eAknuwiedge*  the  com- 
pany hereby  nndoEtoke  kuo.  agree  whenerw  eallad 
up  n  hy  tho  society  to  execute  at  the  expense  of  tbe 
company  a  mortgage  or  charge  of  all  their  intere«t  in 
the  hereditaments  and  premises  known  as  Albert 
Oate-maosiona^  Knigbtsbridge,  Middlesex,  and  moie 
partioularly  dMOifbed  in  au  indentnra  dated  the  26th 
day  of  May,  1892,  and  made  between  the  company 
of  the  one  ^art  and  the  Founders'  Stock  and  Share 
Tnut  (Limited),  of  the  other  part,  in  such  form  as  the 
society  shall  request  to  secure  the  repayment  of  the 
said  sum  of  £673,374  lOa.  7d.  and  interest  at  the  rate 
of  £7  10s.  ver  cent,  per  anntun  payable  by  equal  qonr- 
terly  instalments,  and  tbe  company  hereby  agrae  with 
the  society  that  until  ]  lyiuent  of  the  said  sum  of 
£373,374  Ids.  7d.  they  will  pay  interest  ou  the  same, 
or  on  BO  much  theraof  as  ahall  be  due  at  the  rate 
aforesaid,  and  the  ooninany  hrxeby  appointe  Joaeph 
Oeorge  ColdweDs  or  raoh  ouier  pflieim  es  the  eooietf 
may  neree.fter  substitute  for  him  the  receiver  of  the 
rents  and  prulits  of  the  said  heredit&mwts  &ud 
premises  so  long  as  any  money  still  remains  due  to 
society :  Frovid^  always  that  the  said  Joseph  Quorge 
Culdwells  or  raoh  other  penon  aa  maj  hereafter  be 
appointed  shall  not  tnter  possession  of  such  rents 
and  profits  until  default  shall  be  made  in  payment  of 
the  jiriiicipal  iMiiiji  }s  mi  l  interest  herein  reforred  to 
within  fourteen  days  aft«r  the  same  shall  have  been 
~    Inwitnaaa,  fto." 


(<i.)  Reported  by  T.  B.  COMUBOOlf  DXU.,  Esq., 
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At  the  date  of  the  execution  of  the  ioatrument  there 
was  a  legal  mortgage  and  also  an  equitable  mortgas^e 
•abeistiug  apou  the  Albert  Chite  property,  the  tiUe 
deeds  being  held  by  the  fltvt  mortgagee. 

Tht!  commissioners  werp  of  oi>iiiion  th»t  the 
instrntnout  was  liable  to  duty  uuder  the  head, 
*'  Mortgage,  Bond,  Dabentare,  Oovenaat "  in  the  first 
aobedule  to  the  ttt»ittp  A'^t,  1891,  and  they  astessei 
the  duty  »t  £460 15$.,  beios  nt  the  rate  of  2i.  6 1.  pr^r 
aenl.  i^on  the  enm  of  SSJZ.VH  15$,  7d.  thereby 
■eonrod. 

By  the  first  schedule  t.  t^ie  Stamp  Act,  1891,  «  / 
valorem  duties  are  imposed  up  an  a  "  mortgage,  h^ad, 
debenture,  ooveoanfe  .  .  .  baiog  the  only  or 
principal  or  pritrmry  fleoarity  (other  thaa  ma  eqnitabiA 
VdOrtgagfl)  for  the  p  iymtnt  or  repayment  of  money," 
the  rate  of  duty  beiu^  where  the  sum  secured  exo<H^s 
£300  2«,  Gd.  for  every  £lOi)  or  fractionil  part  of  £100 
of  tUe  Hui  )unt  secured.  The  schedule  also  contains 
the  heading  "  Covenant  for  Mouriog  the  payment  or 
TCpejuMat  of  money,  or  the  tmnsfer  or  retnnsfer  of 
■toolc," 

The  definitions  of  "mortgage"  and  "equitable 
mortgage  "  in  section  86  were  also  referred  to. 

Pirk/ord,  Q.C.[II.  S.  Th-uhiJl  will.  him),  for  tlie 
appfUants. — The  iustruiuent  is  charKeHbU"  with  mliitv 
of  lOs.  only  !i-  1  let^l  ;  it  does  not  fall  iiudnr  the  linad 
of  "Mortgage,  (cm."  in  the  suhedule  to  the  SL'itnp 
Aiot,  1891.  It  creates  no  present  charge  on  the 
propertjT ;  it  oontaine  an  agreement  to  execute  anob  » 
eherge  if  required,  but  tranl  the  obar^e  is  requtred  to 
be  executed  the  instmment  doei  not  itialf  operate  as 
a  charife:  Er.  parU  hard,  22  W.  R.  3Ji.  L.  B.  9  Ch. 
App.  JTl  ;  Shawy.  FotUr,  20  W.  R.  907,  L.  R.  3  H.  L. 
321,  per  Lord  Oeirns  et  pp.  339,  UQ.  TAe  Appoint- 
ment of  »  receiver  doee  not  make  the  ingtmoMiit  a 
charge,  for  the  receiver  cannot  act  unl«»93  dpfaiilt  is 
made  iu  payment  of  principal  or  interest.  The 
iii-itnimont  contains  no  covenant  to  repay  money;  it 
is  therefore  note  "  oovenaut  for  securing  the  payment 
or  vapayment  of  mooej  "  wifliin  the  Bfit  Mhedula. 

Sir  R.  B.  F inlay,  S.G.  {DancJcwerU  with  him),  far 
the  reepoodents.— The  iaetmment  is  a  "  morUtage  " 
within  the  meaniog  of  the  Stamp  Act,  1691.   ft  falls 

within  the  drfinition  in  aection  sf>  i' ! },  as  being  "  a 
security  by  way  of  mortgage  fur  the  payment  of  a 
ieliiiito  and  certain  sum  of  money  advanced."  It  is 
an  agreement  to  execute  a  legal  mortgage,  and 
oreatcs  a  present  charge.  If  it  were  under  Band  only 
it  would  be  an  "  equitable  mortgage  "  within  section 
86  (2),  and  charg'eable  at  the  rate  of  <>d.  per  cent. 


seal  it  falls  witl 


nil 


only ;  l-nt  b 

(1).  There  is  uo  real  distinction  between  a  mortgage 
and  a  charge,  except  as  to  the  modes  of  enforcing  the 
londer'e  ngbte.  The  provinon  that  the  borrower 
ehall  ezeeote  a  mortgage  on  demand  doei  not  prevent 

the  instrument  from  creating  a  present  charge,  and 
here  the  intention  to  crt^ate  a  present  charge  is 
apparent.  The  following  cases  are  authorities  for  the 
contention  of  the  Crown :  Htpworth  UiU^  10  W.  B. 
477,  30  Beav.  476;  DigkUtn  r.  Wifhtm,  91  Beev. 
423;  Jleath  v.  Puiih,  2d  W.  R.  004,  R  Q.  R.  T).  ?y\:,, 
30  W.  R.  553,  7  App.  Cat.  2.J.J ;  L'ruii'-  ;:  v.  SadiinL 
Provident  Insiitnlio,,,  63  L,  J.  Ch.  15.  TO  L.  T.  Rep. 
718 ;  /»  re  Unrity'a  E»Mt,  [1894]  1  Ir.  R.  488  ; 
Attornty-Oeneral  v.  Worralt,  43  W.  R.  118.  [1895]  1 
Q.  fi.  99 ;  Citp  of  London  Brewery  Co.  v.  Ti>f  Com- 
miuiener$  of  Tnuatut  Revenue,  ante  p.  216,  [1899]  I 
(i.  B.  121.  In  any  case  the  instruin'-nt  in  a  "  co\fuant 
for  securing  the  repayment  of  money,"  and  is  there- 
fore, according  to  the  iirst  gehedole^  ahargertJo  as  a 
mortgage.   It  is  also  a  debentim* 

Piel^urdf  Q.C.,  replied. 


WiLi,3,  J. — I  think  it  is  cltwu-  that  the  Croiim  is 
entitled  to  our  judgment.  I  do  not  propose  tog* 
minutely  through  the  series  of  oases  wka<di  have  bsaa 
brouarbt  before  ns,  because  I  thmk  it  is  much  meie 

satisfictory  that  wp  shonld,  if  we  cm,  extract  a  clear 
prini-iplfi  from  the  (lel■i^iou'^  rather  tliiii  tini^rtik* 
the  task  of  commenting  upon  each  (r^ise  and  the  ex- 
prosfious  of  individual  judgeij  in  it.  1  agree  that  the 
real  question  here  is  whether  the  instfument  in  qaes- 
tion  waa  iaiended  to  give  an  immediate  charge.  With 
respect  to  the  ^IFerenoe  between  "  mortga^"  sni 
"  charge,"  the  caie^  cite^l  by  the  Svjliuit.ir-Geiier*'.. 
aud  imrticularly  that  of  Jimth  v.  Fugh.  have  sati-ti^i 
me  that  there  is  no  distinction  to  be  drawn  batwe«a 
"  mortgage  "  and  "  obarge  "  eateept  m  reqiect  to  the 
machinery  by  which  eadi  ie  enforced.   A  **in<»i> 

gage"  is  a  charge  enforceable  by  m'teliir' ry    i  r» 
beneti  iial  to  the  person  who  lends  th«  inoiu-j  ani 
ii  entitled  to  tlie  benefit  of    the   mortgage  thsa 
the  machinery  by  which  a  charge  can  be  enforced. 
It  is  plain,  I  think,  from  the  eaeoe  to  wU^Hhe 
Solicitor  -  General  oalled  our  attention,  that  the 
inboduction  ioto  an  instrument  of  a  provision  that  a 
demtiid  or  r-  j  i:  -1  shall  he  one  of  the  pi  .'liminariejtJ 
the  obligatii  I  i  m  execute  a  dc4.)d,  does  not  deterauns 
the  qiMiticn  v.  i  .  '  bur  the  instrument  creates  afeeMat 
\  charge  or  not.  That  qaertionii  to  be  decided  qMopa^ 
i  fectlydiff>«entooBrid«rat{one.  If anfntentiantopvea 
present  charge  can  be  collected  from  the  inttrumeot, 
j  the  iriiro<lii<  riun  of  such  a  provision  dye-i  not  mtkc  it 
I  thi'  less  a  pnwnt  charge;  it  is  only  part  of  the 
machinery  by  which  the  ubligatioa  which  cff<>cts  that 
j  charge  shall  be  cviied  oat.  If ,  on  the  other  hand,  ae 
I  intention  to  constttut'?  a  present  chHrgi   can  be  col- 
I  Ipcted  from  the  instrument  itself — as  none  cjuLL  ic 
,S/e/"   V.    /-'lyn'T — then    tlie   iiitroduetion    of  w>.tri« 
requiring  that  there  must      a  deuiaud  or  rraueat  to 
execute  a  dei»d  ti  materiil,  because  until  the  damaod 
hee  been  made,  upon  which  alone  the  obhgatioa  to 
create  anything,  or  flie  fact  of  tbe  oreatton  of  any* 

thing,  in  the  nature  of  a  charge  imi^t  di'pend,  th« 
condition  upon  which  a  charge  coueii  iut4j  existeocs 
is  not  satisfied.  The  question,  therefore,  in  tUl 
case  is  whether  the  paitiea  intended  that  tha  iB> 
strument  ehoold  oreate  a  pveeent  ehaifa.  I 
think  it  cannot  beTTitir  ly  left  out  of  considera- 
tion that  tlie  instrunieiiL  hnri-  is  the  only  SfC^iritf 
given  for  a  sum  of  ovtr  £  l7o,0(H).  To  begiu  witii 
it  is  a  startling  proposition  that  such  a  sum  was 
intended  by  the  parties  to  be  advanced  without  any 
present  or  iounediate  security  being  given — without 
any  charge  which  would  prevent  tha  property  from 
being  misapjilled,  and  the  whole  of  the  large  »uic 
advaootid  from  being  lost.  Unless  there  in  ssmethm^ 
to  indicate  that  the  words  importing  that  the  furthsr 
inetroment  to  be  ezeoated  is  only  to  be  eteeoted  en 
demand  are  meant  to  postpone  the  ereatiaa  oif  the 

charge,  fh«'  natural  iuf«  rence,  and  ^specially  SO  where 
a  very  large  sum  is  advanced,  would  bd  that  th* 
parties  int^'inied  that  there  should  be  a  pres^D', 
operative  security  given  for  the  repayment  of  ths 
money.  It  was  argaed  for  the  'appelliAti  thit 
the  instrument  before  us  wa^  in  effect  only  a  cov*- 
nant  to  give  a  charge,  and  that  where  there  is  » 
covenant  simply  to  give  a  clmrge  it  is  a  atrtng 
proposition  to  say  that  a  charge  has  already  be«a 
created,  because  in  that  case  the  covonaut  would  bs 
to  giro  that  whioh  had  alzeady  been  given.  In  aij 
opinion  that  argament  leaves  cm  of  oonidderatfoo  sosm 
very  material  \vi)rdH  in  tin-  covi-nant.  It  is  >\  c-o^'enaiit 
not  merely  to  give  a  charge,  but  to  give  a  charge  "  ia 
such  form  as  the  society,"  who  advanced  the  mon*y, 
"  shall  request."  Those  words  supply  a  reason  whj, 
there  being  a  present  charge  creMM,  the  obligaboe 
to  eamoitte  »  deed  should  be  impOMd.  Ik  ir  '  - 
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for  the  protectiou  of  the  persons  who  have  adT&aoed 
Uie  money,  in  order  to  ODftble  than  to  perfect  tiieir 
<kKff,  «od  niAke  it  mor»  oporaliT*  by  mMrting  aiur 
hin«r  protMthr*  ptandaiM  wliioli  fliey  msy  tbink 

tiK«f<ary.  I  think,  therefore,  that  the  ^tmg  fs 
Uken  out  of  the  argument  that  this  instrtunvi:t  i.s 
■ireiy  a  coverant  to  create  ii  charge.  Furtlier, 
iDdkiag  At  the  whole  of  the  inatromeut,  I  cunnot  help 
diiiiUDg  that  the  provision  for  the  immediate 
tp; ointment  of  a  receiver  is  irnportrmt,  and  indii-atea 
•ie  intention  to  i  rtate  a  prrHi  nt  chftrjfe,  although  no 
(icubt  the  provision — an  ordinary  on*'  in  ii  nn  civer- 
ibipdeed — that  the  receiver  sbail  not  intett'em  unless 
>u  mmtf  has  been  demimded  and  not  paid  renders 
Ittsignment  of  lew  ttrangth  than  in  a  cue  whare  a 
ffrmtr  iB  sippointed  ^thont  that  qnalifioation,  as  in 

V.    S'cfll.Jl    I'rufi'l'-llt  fli'^dtl'linll. 

I'orth^e  tcasous  I  oome  to  the  uouclusion  that  this 
taitniBKnt  is  a  mortgiigo  ;  it  is  an  equitable  uiort- 
Pflt,  md  one  whiob  dM«  not  iail  within  th«  definition 
a  mb^eotian  2  of  MMilion  88.  It  if,  tharafon, 
•utgict  to  tiio  dnty  wb^  iba  coaunissionen  have 

faSQa 

But,  if  I  am  wrong  in  the  viow  which  I  have 
iUttd,  there  it  another  view  which  appears  to 
tqoaOj,  if  not  more,  eonclusive.    This  is  eestainly  a 
OOTOMDt,  and,  to  my  mind,  it  is  "  a  oovenant  for 
■coriog  the  payment  or  repayment  of  money."  In 
tiij  caie  it  is  for   thti  rt']i:iyint  nt   of  tlie  nion»'y 
kdrt&fisd.   There  is  uu  utbcr  stiuurity  fur  the  repav- 
iMBteiocpt  this  document,  and  it  would,  I  thhJ^  be 
nfitfatagant  cooetniotion  of  the  phraeeokgr  wed 
if  OM  were  to  narrow  the  meemhig  m  ee  to  muM  the 
' 'prfssion  a  mere  synonyni  fi,ir  '•  a  covi-oftiit  to  re- 
jaj  tho  money."    The  worda  are  used  for  the  pnr- 
of  creating  a  duty  in  aid  of  the  revenue,  and  nri- 
there  it  tome  obvious  reason — such  as  was 
pc'int«d  ont  in  the  case  of  equitable  mortgages 
t»)  depo»it  of  titlt-dteds — why  n  siiiallf  r  duty,  or  no 
dnty,  »hoald  be  iuiposed  upon  one  dest^ription  of 
lubj^ct-matter  rdther  thfiti  aiiotlier,  I  cannot  con- 
oave  why,  because  the  only  security  is  a  ooTeuant 
to  do  loniotbing  which  wiu  dfeotnelly  pioteet  the 
Mnty,  that  covtnant  ie  not  a  covenant  in  tba  nature 
of  a  primary  security  for  the  repayment  of  tbo  money 
just  as  much  its  if  it  were  an  actual  covenant  to 
i^pay.    A  covenant  to  reptiy  would  probably  be 
valueless,  or  comparatively  valueless,  and  it  seems 
10  me  an  extravagant  piopotition  to  aay  that  a  far 
man  •flktnal  Mooxity— namely,  m  oovanant  to  assign 
liwr*''v      not  a  oovmaiit  or  iecority  for  the  repay- 

fflmt  ci  niouej'. 

I  am,  therefore,  of  opinion  that  the  instrunicnt  in 
question  falls  under  the  description  both  of  "  mort- 
Me"  and  of  "oorenant"  for  the  purx>ose  of  the 
§tMnp  Act.  1891,  and  as  snch  is  liable  to  the  duty 
vhicb  has  been  demanded  in  respect  of  it. 

Bruce,  J. — I  am  content  to  rest  my  opinion  upon 
the  usgle  point  that  tbia  mBtrument  is  a  oorenant, 
bttog  a  Mourity  for  the  roEiayaient  of  ummmj.  That 
<i  s  a  eovenant  ie  beyond  aoubt,  and  it  eenns  to  me 

n  rossible  to  contend  that  it  wiis  not  intended  to  be, 
1  did  not  iu  iact  operate  as,  a  security'  for  the 
' :  iyment  of  money.  It  was  contended  by  Mr. 
tckfotd  that  it  did  not  operate  as  a  eacurity,  because 
t  could  wtOl  become  operative  aa  a  charge  until 
IfOand  was  made.  But  even  assuming  that  he 
na  well  founded  in  that  contention,  still  I  think  a 
»vfcnant  that  ji^ives  me  a  right  to  a  charge  cm  my 
aakiDg  a  demand  for  the  charge  is  atill  a  security. 
Ehe  very  circumstance  that  1  have  a  covenant 
rom  my  debtor  to  give '  ma  a  dmrga  il  I  demand 
t,  leven  thoogb  it  may  not  ooiutttato  a  ebarge 
otH  tho  deouHid  it  aadt^  yti  dott  at  onot 


operate  as  u  security.  The  right  that  I  posaeas  by 
virtue  of  the  covenant  to  demand  a  charge  dott  in 
itaell,  I  think,  oonttitnte  a  ttcutity.  Sappott  m  mo- 
miseory  note  payable  on  demand,  or  payable  fourteen 

days  after  demand,  to  bo  deposited  for  a  loan,  is  it  to 
be  said  that  that  promissory  note  would  not  constitute 
a  security  ?  I  thmk  that  suoh  a  document  as  that — ■ 
a  mete  promise  to  pay  on  demand,  or  fourteen  d*y* 
after  damand— woold  eooatatne  a  tecniity ;  and  mneh 
more  so  would  a  covenant. 

•T't'hjmnit  fnr  fhr  Crown, 

Solicitors  for  the  appeUanta,  Thome  iL-  Wel4{furd, 

Solicitor  for  Ihe  rtapondentt,  The  Solieitorv/Inbtnd 
Revenue, 


Q.  B.  Div.  I 
(Wills  and  Bruce,  JJ.)  J 
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Styles  (Sitrwtor  of  Taxes)  {Appellant)  v.  Tub 
Society  OF  TUB  MIDDLE  Temple  llitipondenU).  (a.) 

Inland  Bevenue  —  InlMhiied  hoim  dubf  —  IJall  — 
Library  —  Liability  <o  feasKVMd— 48  QtO,  3,  c  fid, 
Schedule  D.,  r.  o-  HoUM  ToM  A«t,  1851  (U  ^  16 
Vict,  c.  36),  t.  1. 

The  dining  hall  and  oftces  of  tht  Middh  Temple, 
tvhich  'irf  la-'l  tiwl  I  '  cupied  duriinj  t!,r  ihiytinu  <  nhj,  la 
which  ini  oiif  nUrj/x  <>r  reaidrs,  ami  %oUUU  have  no  co7n- 
miit,i< iitii'ii  ivith  miij  premiart  in  tvhich  anyone  aleepa  or 
retuiett  art  liable  to  inhabited  hotue  dutj/,  as  eomiag 
wjfAjn  ike  werde  "  haU  or  pffioe**  in  rale  A  of  Schedule 
n.  of  48  Ofo.  3,  c.  55;  hut  the  library  is  n<,t  a  "  hall" 
within  the  meaning  of  that  rule,  and  ia  nut  liable  to 
iaAoMtNt  Aoaw  daQf. 

Case  stated  by  tho  Commissioners  for  fli.  r,on<  vnl 
Purposes  of  the  locome  Tax  Acts  for  the  Division  of 
the  Middle  Temple  in  the  County  of  Middlesex. 

Ihe  tceatorer  of  the  Middle  Temple  tfrnealed  to  the 
oommtstlonerB  against  an  aesessment  ror  inhabited 
house  duty  of  £1,1.30  (dnty  £4^5  28.  Gd.],  made  on  the 
ball  and  oilieesof  the  Middle  Temple  and  also  against 
an  assessment  for  inhabited  house  duty  of  £A'.H)  (duty 
£18  7s.  <id.),  made  on  the  library  of  the  Middle 
Temple  for  tbe  year  ending  the  5th  of  April,  1898. 

The  Middle  Temple  hall  and  offices  consist  of  a 
dining  ball  and  kitchen  for  the  use  of  the  momb«rs  of 

thi'  lull,  ■.\itli   tiiL'  iifTii  r,-,   r;iii!n'-.  fur  t.hc  use  of 

tho  treasurer  and  btuclierH,  and  two  rooms  titted  up 
and  used  as  letfenvtxooms  f  or  law  students. 

The  promittt  are <ted and  ooonpied  during  tho  daj- 
time  only  and  tare  eloted  tad  loobed  at  iSgbt.  ho 
one  sleejis  or  resides  on  flic  prrn  ises,  and  they  are  not 
used  or  furnished  ns  a  dwelimg-houso  or  provided 
with  any  sleeping  acootumodation,  nor  do  they  com* 
mnnioate  in  any  way  with  any  ^Mrtmentt  or  premittt 
wMdi  are  nsed  at  a  dwd]ing*-1ionte.  A  fb«man  takes 
charge  of  the  premises  when  thcj'  are  elosod  at  night. 

The  library  is  a  separate  building  some  distauca 
from  the  hall  and  ofliceB,  and  is  used  during  the  day- 
time by  the  members  of  the  iun,  A  librarian  and 
porters  attend  during  the  day,  but  at  night  the 
promises  are  always  closed  and  the  doors  kept  In^^  kor], 
and  no  one  remains  in  tbe  premises  or  in  any  room  or 
buildiiiL'  i.vi  li  which  it  lias  any  comni  iiiii;»tion. 

Th«  troasurer  of  the  Middle  Temple  contended  that, 
under  the  above  circumstances,  no  part  of  the 
premisei  wmi  am  "inhabited  dweUiog-hoase,"  and 
that,  at  no  one  resided  or  dw^t  or  dept  on  or  in  any 

'a.)  Beported  by  tjir  dUKttdXux  Bajceu,  Bart., 
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portion  of  them,  none  of  the  premises  were  assesaabie 
to  the  house  duty  imposed  by  the  House  Tax  Act, 
1851  (14  ft  16  YkL  o.  36),  on  inhabited  dvdUog- 
Lohmm;  Mid  bo  nfemd  to  the  judgmMits  of  Kelly, 
O.B.,in  V.  Read,  11  W.  R.  414,  4  Ex.  D.  lOi), 
and  Wright,  J.,  in  Cii/tou  Colleye  v.  TomiMon,  44 
W.  R.  410,  [1896]  1  Q.  B.  432,  and  contended  that 
the  pramieee  in  qaestion  were  need  only  for  the  par- 
poeee  of  "edueation  and  eutentelimi  **  nndar  the 
Charter  of  James  I.,  an<l  were  not  in  tnj  lense 
"  iuhtibited  dweIlirf4:-lJOU8es.'' 

The  surveyor  of  t  ixes  ooiiteucJe<l  th'it  the  premiacs 
were  liable  under  rule  o,  .Suhedale  B.,  of  48  Oeo. 
8,  O.  fid  (the  House  Tax  Act.  1808),  by  which  rule  it 
ie  proviled  that:  "Erery  hall  or  oifi;e  whatt^vor 
belonging  to  any  person  or  persons,  or  to  any  ho  ly  or 
bodies,  politic  Or  corporatf,  or  to  any  c  nnpiiiy  thnt 
are,  or  lawfully  may  be.  chargtid  with  the  ^.tymeut 
of  any  other  taxes  or  parish  rates,  shall  ba  subjejt  to 
the  dotiee  hereby  mede  peyeUe  m  inhabited  hoases," 
end  he  ntored  to  the  decirioQ  of  the  judges  in 
Scotland  in  Fne  Church  of  Srotlnn'f  v.  nn'n,  3 
Tux  Cas.  ')'iO,  tho  promise  being,  as  was  admitted, 
chargeable  to  poor  rate. 

The  commissioners  were  unanimously  of  opinion 
that  thelihruy  was  not  assessable,  and,  by  em^ority 
of  two  to  one,  that  the  hall  and  offices  were  not 
assessable,  and  they  relieved  the  treasurer  in  both 
eases. 

The  iSurveyor  of  Taxea  appealed. 

Sir  R.  E.  \Vtb4ttr,  A.U .{Danckwerii  with  hiui),  for  the 
appellant. — The  assessmtmt  was  made  under  rule  5  of 
48  Oeo.  3,  c.  55.  whioh  rule  ie  cttll  in  foioe,  and  our 
contention  is  dut  not  only  the  hall  and  (rfBoea  but 
the  library  also  come  withiu  the  words  "  liall  or 
office  *'  iu  that  rule,  and  axe  liable  tu  this  tax.  It  is 
contended  for  the  respondents  that  by  14  &  15  Viot. 
e.  3ti,  the  duty  is  impoeed  upon  "  inhabited  dwelling- 
b0WM»'*  wlMrMS  the  duty  unposed  by  48  Oeo.  3.  o. 
Aft,  WM  i^OB.  ** inhabited  houses"  only,  and  that 
therefwe  role  fi  no  louger  applies.   There  is  really 

uo  differeuce  between  the  language  used  in  the  Act 
of  Ibul  aud  lu  the  Aut  of  18U8.  In  the  Act  of  1851 
the  dnty  is  imposed  on  "  inhabited  dwdling-hoaaec." 
and  in  the  Act  of  1808  the  duty  ie  inipoeed  itpon 
inhaMted  boneee  ee  aet  ft»th  in  the  eebednle  B.." 
and  when  we  look  at  the  words  usod  in  J^chodnlfl  B. 
wo  See  that  the  wonls  used  are  "  ijihabit^'d  dwelling- 
houBc,"  BO  that  the  subjot  t-inattor  of  taxation  in  r>a<:h 
case  is  the  same — naiiiuly,  inhabite»d  dwelliog-houses. 
To  bring  a  ease  within  the  rule  it  is  not  necera%ry  that 
any  poreon  ehoold  sleep  therein:  Free  Church  of 
Scotland  v.  Bain,  3  Tax  Can.  630.  The  surveyor  of 
taxes  was  therefore  ri^'hr  in  ;is<.-.<.\ng  notoolytho 
ball  and  offices  but  the  library  also. 

Balfowr  Browne,  Q.  C.(  \V.  Orvkam  with  him),  for  the 
lespondeots. — By  the  House  Tax  Act,  1851(14  &  lo 
Tiot.  0.  -36),  the  duties  are  made  payable  upon  "  iu- 
habited  dwelling  hoases"  only,  and  by  section  2  it  is 
deolared  that  t^e  previous  rules  are  to  be  in  force 
only  wiflt  regard  to  the  duties  "  heruby  griuted  " — 
that  \n,  Tipon  '*  inhib'ted  dwelling-b  iu.s"B,"  and  only, 
in  ao  far  as  they  are  "consistent  with  the  express 
provisious  of  this  Act'"-  that  i%  only  with  regard  to 
•*  inhabited  dwelling-liuuses."  The  duties  imposed 
bgrtbe  Aet  of  Geo.  3  were  duties  upon  "inhabited 
bomee'*  <ni]y,and  ?ule  5  must  to  that  extent  be  taken 
to  have  been  repealed  by  the  Act  of  1951.  The 

coil' f  i  t  ion  of  the  Crown  would  ri'quiro  thdt 
the  word  *'  dwelling  "  should  be  read  int  >  the  Act  of 
Geo.  8.  A  house  cannot  be  an  inhabited  dwelling- 
booie  nnlesa  ionieone  aleepa  or  leiidee  therein :  llUey 
T.  And,  Clifton  Colkgt  t.  Tomfttm.  ^th  regard  to 
f]w  Jibnty,  it  ie  einitiy  not  awewahie,  a*  it  woold  be 


a  great  straining  of  lanf^age  to  call  the  hbn^  s 
"  hall."     The  oommissionert  wen  fhnielDn 
in  discharging  the  whole  assessment. 

Sir  R.  E.  Wehtter,  A.O.,  replied. 

Wills,  J.— In  my  opinion  the  Inland  Remjue 
authorities  are  right  about  the  hall  but  wrong  »b:iit 
the  library.  Wito  regard  to  the  hall  the  argam^ut 
for  the  respondents  divides  itself  iut-o  t^o  branii'i^. 
The  first  was  intended  to  show  that  there  isedis> 
tinctiou  between  the  langu'i^fe  nsed  in  48  Oeo,3. e. 
5j  aud  that  used  in  14  *  l.'i  j.  Vj,  by  which  tke 

then  repealed  tax  upon  iababite<l  dw«Utng-hoaie« 
was  revived.   I  think  there  is  no  distinction  whitorer 
that  can  be  drawn  between  the  two.  The  distiactioe 
attempted  to  be  drawn  wee  tbat  in  tte  easetiof 
portion  of  the  U^er  Act  the  words  '*  inh*btte<l  il*fll- 
ing-bouse  "  are  expressly  used  as  defining  the  sabj^t* 
matter  of  taxation.    In  the  Act  48  Geo.  S  diffeivuJ 
language  ie  used,  whioh  appears  to  me  to  hsre 
identijHlly  the  eame  meaoing,  and  I  think  it  woali 
be  Jaiuent^ibln  to  give  effect  to  so  fino  a  distinctioa 
as  that  whioh  has  b«'(>u  drawn.    Tiie  language  a»l 
iu  section  1   of   IS  Geo.   3,  c.         i*  that  the  tiX 
should  be  gr,int(^l  on  "  inhabited  houses  as  set  forth 
iu  the  schedule  m^irkod  B,,"  and  when  we  turn  t!> 
the  schedule  we  find  that  the  only  dnti^  whioh  Vt 
imposed  are   upon  "inhabited  dwelling- hoaass.* 
I  cannot  appreciate  the  distinction  between  tb» 
two    things.    It  is  a   mere   verbal  distiDctii>a. 
and  I  thuik  diet  the  Act  14  &  15  Tict.  c.  36 
has  really  in  xeepeot  of  this  matter  eseotly  the  smbs 
operation  aa  the  old  Aot  48  0eo.  8.  Oomtagtetts 
Act  14  &  13  Vict.  c.  36,  the  powers,  provisions,  sad 
rules  with  reference  to  the  duties  ou  iiihaWted 
dwelling-houses  as  set  forth  in  ,Schodule  B.  to  the 
Act  48  Geo.  3,  c.  53,  are  incorporated,  and  beoo^  in 
full  force  for  asseasing,  raising,  and  loeying  "the 
duties  liprebv  granted";  and  it  was  airgaed  far  tie 
respondents  that  as  the  "  datiee  hereby  giaatsd"*— 
that  is.  granted  by  the  14  &  15  Vi.  t  ,  wersby 
that  Act  14  &  15  Vict.  o.  36,  limited  spedfioally  to 
"  inhabited  dwelling  houses."  therefore  these  dMsei 
in  Sehedole  B.  oi  48  Geo.  3,  o.  55,  oonld  only  be 
repeated  eo  far  ae  they  are  naeeewry  for  reiriBg  Oe 
duties  upon  inhabited  dwelling-houses.  In  my  opinion 
the  duties  were  by  the  Act  4S  Geo.  3  im}.>os«ii  jost  w 
specifically  upon  inhabited  dwelling-houie*  as  they 
are  by  this  Aot  of  1851.   No  one  cjn  doabt  thatia 
the  Aot  of  48  Oeo.  3  Sdiedule  B.  must  be  tahwie 
.some  way  to  operate  upon  the  duties  which  wsia 
thereby  granted,  which  were  duties  npon  "inhabit^ 
dwelling-houses  "  oidy.    When  we  come  to  rule  ■>  it  is 
true  that  it  says  "  every  hall  or  office,  &«.,  ■hail  b« 
subject  to  the  duties  hereby  made  payable  as  in- 
habited hoases  "—that  ia  to  aay,  aa  if  they  ««n 
inhabited  houses,  and  it  le  trae  uut  the  oonaanetija 
rui it  Tided  for  by  the  Crown  does  require  them  w 
insert  in  the  expression  "  inhabited  house,"  the  w  >ri 
"  dwniling."  and  to  say  that  "inhabited  houi*" 
thero means  "inhabited  dweUing-hooee."   If  it  do4 
not,  then  in  my  opinion  there  ie  not  any  "  dweUBg* 
here,  and  this  could  not  iu  ordinary  language  be  coa- 
siilered  as  a  dwelling-house.    But  rule  o  uiu«t  h*"* 
been  intended  to   have  something  more  than  tbi 
extraordinarily  limited  operation  which  it  would  h««<^ 
if  the  contention  on  behalf  of  the  Middle  Temple 
correct.   I  cannot  believe  it  wee  intended  to  I 
limited  operation,  and  I  think  it  ie  ohvioni  bow  <*• 
.  x[ n^-i  II     iirti  ibited  house"  came  in.    Tt  i-  " 
t-xprosaiou  uaed  in  section  1  of  the  Act.  an  i  f  r 
draughtsman  of  tha  rales  repeated  that  witbotit 
repaatiDg  the  otiMr  eocpnenon  "  ea  herein  eet  iosth." 
Fortheee  teeeoofl  I  think  that  the  ecpnmion  •*ie. 
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ima»  an  iuLuLited  dwelling-lioiise,"  which  is 
:L'it  which  is  tnadn  the  subject  of  t,ix<ition  by 
tlM  Act.  Though  I  agree  that  every  tax,  if  it 
ii  to  1w  rauported,  luust  be  found  within  the  dear 
Ucgnage  of  an  Act  of  Parliament,  I  am  diaposed 
to  repudiate  the  notion  of  tbere  bdng  an  artificial 
'ii.tinction  betAHi-n  ^}}^■  rul's  to  be  applied  to  a 
tmiag  Act  and  the  rulea  to  be  applied  to  any  other 
Act.  It  ii  abundantly  clear  that  nnder  rule  5 
"inhabitiBdlioue  "  teally  meana  "  dwelling- 
ItoBM,**  and  for  thsM  naaom  I  tbiok  tiie  drown  are 
riglit  with  regard  to  the  hall. 

With  reg&rd  to  the  library  the  matter  stAoda  on 
•  my  different  footing.  A  library*  is  a  perfectly 
«(U  known  thing  and  is  emeutially  different  from 
a  ball.  A  ball  ia  generally  a  plaoe  which  it  used  for 

me  business  pnrposes  connected  with  the  general 
ubjtttB  of  the  society  which  powtesses  it,  wberean  a 
library  ia  a  place  devott'd  to  h  !i,kfi,  readinp,  n).<] 
itndy,  and  I  cannot  thiulE  it  is  less  a  library  because 
it  bappeos  to  be  strnctarally  such  a  building  aa,  if 
itrtood  witbont  the  hooka  in  it»  wonld  be  natiuallj 
described  ae  a  **h8lL'*  Itikink,  therefore,  that  tlw 
taxation  of  the  library  as  a  "hall"  or  "  i  ffi  i- "  i« 
OToneous,  and  that  pf»rtion  of  the  appejil  uf  the 
Crown  onght  to  fail.  The  other  portion  relating  to 
the  hall  onght  to  anoeoed,  and  as  eaoh  side  has  soo- 
Mcdad  ae  to  pint  there  ooght  to  be  no  eoete  on 
cither  side. 

Bbucb,  J. — I  agree.  The  library  is  not  an 
"  mbaUted  hoaae.*'  It  is  not  an  "  inbalnted  dwelliog- 
knAe."  and  it  is  not  taxable  aa  euoh  unless  it  is 
made  liable  by  the  words  of  role  5  of  the  schedule 
of  4ft  Geo.  3.  or  in  other  words,  unleas  it  can  be  iaid 
to  be  a  "  bail."  I  think  we  ought  not  to  extend  the 
mcHuing  of  the  word  "hall"  so  as  to  include  a 
building  if  anch  building  ii  not  atiiotlj  within  the 
Beanini;  of  the  words.  fEliotwb  I  feel  tibere  ie  no 
greA'  ];>tiiiLtion  between  "haU"  and  "  library,"  yet 
tkere  w  a  distinction,  and  if  "library"  does  not 
come  within  the  word  "  hall  "  in  its  natural  meauing, 
m  ought  not  to  extend  the  meaning  of  the  word 

"ken^toit. 

Judgment  /or  the  frown  Oi  lo  !&«  hott;  far  Ae  rw- 

jOTidndi  af  to  thf  library. 

Solicitor  for  the  appellant,  Th«  Solicitor  of  Inland 
Remau, 

flolieilon  lor  tfan  leepondeati,  J^urkt  AUmhi,  A  Oo. 


From  Chan.  Piv.  ^  jo . 

''^sisif'SihSM.r'  i  "• 

Elus  xsd  OniEBS  v.  Duke  or  Bedforti.  (.i.) 

Pnuiict—i*artie$-~Joinder  qf  phintiff$ — CUia*  actiont 
—Qtmmon  yroimd  of  rtHef—Riphtt  in  mwM— 

R.  5.  C,  ord.  16,  rr.  1,  9. 

Where  tertain  pr^erential  riyhU  are  alleged  to  havf^ 
hem  eomfinfrtd  stolule  itpon  an  ivd^finiUcki  ?.  <rh,^ 
duim  $uch  righU  not  a4  memhert  of  the  general  public, 
bid  a«  a  tection  of  and  adverae  to  the  general  public,  then 
the  mrmbrra  of  $uch  a  »tatti!ori/  rlagi  fxmeM  a  anruiinn 
xntertut  and  common  righte,  and  some  members  of  the 
dbM  Am  property  Mt^nnadiM  en  tthai/  tiksiMSlvet 

(a.)  lieported  by  J.  I.  SraBURO,  Ba^»  Bemitec- 


m\d  all  other  member »  of  ^  dam  *>  etotnArfn  muih 
ttatutori/  interrst  and  right*. 

The  Attorwti-Qeneral  is  a  proper  party  to  $uch  an 
action,  hut  only  aa  reprmmUHg  tte  futUe  at  ft  vtMtt 
and  not  tlu  tkOHtorg  daa§. 

A  ttaiutert/  preftrmtiat  right  i»a$  claimed  in  reaped 
of  three  ciaaaet  of  atanda  at  Covenl  Garden  MarM,  mtd 
it  waa  aought  to  combine  the  thr^"  chiims  in  one  aetim. 

Held,  that  thia  waa  a  mere  matter  of  convenience,  and 
that  tkm  teas  natking  in  the  law  to  make  it  twcetaary 
that  Mem  thauU  he  Mm  ocMmw,  Mek  coi^kaed  to  em 

clatit  of  itiiidi, 

Dedaivn  of  Bomer,  J.  (uito,  p.  170)  (Vau^wn 
WiUiMue^  LJ.,  diMtiMite},  merMi. 

This  was  an  appeal  from  ft  dooUon  ol  BomWTf  9*a 

(reported  ante,  p.  170). 

The  facts  are  fully  statin!  in  the  report  of  the  case 
in  the  eonrt  below  and  are  also  referred  to  in  the 
judgment  of  Llndley,  M.B. 

It  is  enough  to  say  here  that  bv  the  Act  for  the 
regulation  of  Covent  Garden  Market  (9  Geo.  4,  0. 
cxiii.),  certain  stauds  were  ex  "nsi v- '3  appropriatod 
for  the  reception  of  wagons  and  carts  belonging  to 
growers  of  ffuitw  flowers.  Tegotablea,  roots,  and  herbs, 
at  tolls  or  rent  according  to  a  eohedule,  and  such 
growers  were  to  be  deemed  to  be  penom  heving 
preferential  rights  to  reaort  to  iooh  ataade  under  the 
provisions  of  the  Act. 

The  plaintiCEs  were  six  market  gardeners  who  sued 
on  behalf  of  themselvea  and  all  other  suob  growers  ea 
aforeaeld  for  n  deolarstion  that  the  defendant,  who 
was  the  owner  of  Covent  Garden  Market,  was  not 
entitled  to  exclude  them  from  the  preferential  righte 
conferred  by  the  Act.  They  alleged  that  they  ha  1  icb 
been  refused  stands  when  unlet  and  that  the  reason  of 
the  refnaal  waa  not  any  objection  to  anv  of  the  plain- 
tiffs as  a  proper  tenant  but  that  the  deCandant  had 
stated  it  to  be  bis  practice  not  to  let  auch  atanda  and 
hail  (](  liu'd  that  uie  growers  as  a  class  had  preferen- 
tial ri^'ht  ^-.  They  alao  claimed  to  bo  repaid  certain 
OVtri:h^r-;^t:M, 

The  defendant  took  out  a  annunona  to  set  aside  the 
writ  and  all  proceediags  in  the  action  on  the  ground 
that  the  plaintiffs,  as  having  separate  and  distinct 
causes  of  action,  could  not  join,  and  that  iJso  they 
could  not  as  private  individuals  r  u'  <n  In  lmlf  of  n. 
class  of  the  paUio  in  respect  of  statiUory  or  other 
public  rigbta.  Bomer,  J.«  held  that  the  growers  as  a 
class  had  not  any  proprietary  righte  in  zaapeot  of  the 
market  under  the  provisions  of  the  Act  in  fliclr  fafOUIii 
and  that  such  right  which  tbe  growers  as  a  class  bad 
thereunder  was  in  the  nature  of  a  public  right  which 
must  be  enforced  at  the  suit  of  the  Attorney -General. 
He  also  held  that  the  plaintiff*  had  not  and  did  not 
claim  any  right  to  relief  **  to  reqpeet  0*  or  arising  out 
>f  tlie  same  transaction  or  transactions,"  and  that 
therefore  the  sir  several  claims  of  the  plaintiffs  as 
individuals  were  not  rightly  joined  under  ord.  16,  r.  1. 
An  order  waa  made  in  aooordanoe  with  the  sommona. 
The  plaintiffs  appealed. 

Farwell,  Q.C,  and  ./.  7".  /V/or,  for  the  ft])pellant8. — 
ThB  short  point  ie — the  grewers  say  we  have  pre- 
ferential righte  nnder  the  Aotof  ParHanent  (9  Geo.  4, 
c.  oxiu.),  and  the  diiko  days  you  bare  no  atioh  lighta. 
If  the  licens*'  were  given  even  for  a  day  that  WOOld 
be  suffirii-iit  to  sujiport  an  action  tor  treapoaa*  Ord* 
16,  r.  I,  must  apply  to  such  a  caise  as  this. 

They  referred  to  Tt-mj^Ttou  v.  Jlu^arll.-il  W.  R.  321, 
[1893]  1  Q.  B.  435 ;  Kllia  v.  Bridgnorth^  12  W.  B. 
15  C.B.  N.  8.  52  ;  Hoi  ford  ir.  Baiky,  13  Q.  B.  4S6; 
Strnwl  V.  A'/.r„-«,  4G  W.  R.  620,  [ISOS]  2  Q.  B.  -14-- 
and  other  cases  iu  court  below  ;  also  to  ^ittoriin/- 
Qeneral  v.  llroxon,  1  Swans,  265.  [LnnXLEY,  M.R., 
tefemd  to  BetU  t.  TAompeon,  19  W.  £.  109S ;  sui. 
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nam.  ITamV/r  v.  QiM«ii'«  CoU^gt,  Osrfordt  !<•  IL  6 
Gh.  App.  716.] 

Levett,  Q.C.,  and  Owynn  James  {DanckitferU  with 
them),  for  the  dalmiaaL. — ^It  is  plain  itom  the 
preamble  of  this  Aot  tiwt  the  only  object  of  the  Aot 
was  re-arrangement,  and  it  should  not  llierefore  be 
construed  so  as  to  effect  any  alteration  of  rights. 
The  growers  only  have  the  rights  which  are  given 
them  fagr  the  Aei,  end  theee  do  not  wnoant  to  more 
Hum  •  prefntutifel  i^jlit  M  enelnet  non-grawers. 

They  pet  no  propriotary  rights  at  all  uiif!er  tbr>  Act. 
We  aubiuit  that  if  there  is  no  proprietary  rigtit,  but 
only  a  right  iti  tfir  nature  of  a  public  right,  the 
action  saxxKt  fail.  In  all  cases  cited  <>a  beb^f  of  the 
|Aeilitifll  Mfne  right  of  property  had  been  acquired. 
Then  as  to  ord.  16,  r.  1,  we  submit  that  it  is  not 
enough  to  show  that  there  is  one  common  question  of 
law,  out  tl; "  rf^'ief  claimed  must  arise  out  of  one 
transactiou  ur  a  series  of  transactions.  We  my  that 
the  plainti£h  have  shown  no  oonnootimi  whateTOr 
between  theae  tnniaetiani.  Hen  jon  have  two 
dktibct  Mttons— one  •  ooaunan  Imir  action  fbr  a 

Srivate  wrong,  and  the  other  an  equitable  action  for  a 
eolaration  of  rights.  We  submit,  therefore,  that 
they  are  not  within  ord.  IG,  r.  !»,  because  the  only 
rwson  that  a  man  can  bring  a  representative  aotiou 
il  tliat  be  repceseuts  a  large  class,  while  the  only 
rAnson  thiit  ho  can  bring  a  private  action  is  that  he 
has  a  private  wrong.  They  cannot  join  distinct 
claims  to  relief. 

Th^  referred  to  Wmle  v.  West  Middlesex  Water- 
«peribs,  1  ifao.  &  W.  358 ;  Jones  v.  Oar  da  Del  Bio, 
Turn,  ft  Bum*  297  iMnnd  Ltapton  ;  The  University 
of  Oxford  and  the  Ukhen^  of  Om^neU^  OHl^  aiUe, 
p.  248;  Lyon  Fishvumgers  C<j.,  25  W.  R.  165,  1 
App.  Cas.  662 ;  TemperUm  v.  iiuueil ;  Wood 
McOirthy.  41  W.  B.  523,  [1893]  1  Q.  B.  775  ;  AUoritey- 
Qenrml  v.  Xondon  aiuf  Notih'We^tm  Bailway  Co., 
Tlh'J9]  1  Q.  B.  72;  EUi$  Bridgnorth;  Ware  ▼. 
Il'  jtut's  Canal  Co.,  7  W.  B.  67,  6  Jur.  N.  8.  25  ; 
Atlomey-Oenerat  v.  Chreat  Northern  BaiUoatf  Co.,  8 
W.  K.  jo8,  1  Dr.  &  8m.  1.51  ;  P,iin  v.  Patrick,  3 
Mod.  289  i  Attomqf-Oenertd  v.  Great  Eastern  Bailwap 
87  W.  B.  199. 11  Ob.  D.  449. 

Farwsil,  Q.C.,  in  reply.  Minted  to  W«rrkk 

Queen*s  Colhijn,  Oxfunh 

Lnrounr,  MJEL — Thim  ie  an  appeal  itooi  a  dediion 
of  Bonier,  J.,  made  upon  a  •ammoni  which  mm 

thug  :  "  That  the  writ  and  all  nthrr  p,rofe«Kling8  may 
be  set  aside  on  the  groiind  tlmt  the  action  is 
ioiproperly  constituted  and  the  writ  not  authoriv.'  1 
Yk^  the  rules  of  the  oourt,  and  that  several  plaiutilld 
baTing  separate  and  distinct  causes  of  action  not  being 
in  r«>8peot  of  or  arising  out  of  the  same  alleged  tians- 
iM^tion  or  series  of  transactions  are  joined  in  the  writ 
and  action.  And  on  ti.i'  xrduml  lim'  ijluintiffs 
cannot  sue  in  respect  ot  the  alleged  uauses  uf  actiuu 
on  behalf  of  tbWMfllTes  and  all  other  menbcn  of  the 
poblio  bdiig  grawwa  ol  fruit  and  ao  on,  and  that 
snob  aotbrn  oumot  be  maintamed  by  private 
individuals  on  behalf  of  snch  members  of  the  i>uhlic 
as  answer  the  description  alleged  iu  respect  of  })ublic 
statutory  or  other  rights  allegiNj.  Anil  alternatively 
that  the  plaintiffig  be  put  to  elect  the  name  of  a  single 
plaintifFto  continue  tne  action,  and  that  fal  revest 
of  Hu -^1  pl  iintiiTs'  allogad  penooal  eaiiM*  of  action 
only,"  and  so  on. 

Sow,  the  decision  of  Bomer,  J.,  is  in  substance  iu 
accordance  with  that  sommons,  and  this  is  the 
order  he  has  made:  **1hm  court  being  of  Cfinkm 
that  the  plaintiffs  are  not  entitled  to  me  on 
behalf  of  themselves  and  all  otben  the  growcte  of 
firniti"  and  w  oi*  **  witUn  the  memfng  of  tbe  Aot  of 


Qeo.  4,  c.  cxiii,  and  they  are  not  entitled  to  sos  togekksr 
as  oo-plaintiSi  in  one  action  in  respect  of  tfie  sHMsi 
caaaee  of  action  respectively  alleged  by  them  penonaliy 
and  otherwise  in  their  capacity  as  representing  tbem' 

selves  and  all  other  growers  as  aforesaid,  doth  cini^^r 
that  the  action  be  stayed  in  respect  of  aU  auUtci 
aud  alleged  causes  of  action  alleged  by  the  pluotiffi 
in  their  xepneentative  capacity  on  bc^ulf  of  (bsoi* 
selves  and  aU  other  gwwete  aforesaid,  end  thst 
unless  the  plaintiffs  shall  within  fourteen  days  from 
the  entry  of  this  order,  or  in  the  evt-nt  uf  4L{k*l 
within  fourteen  days  from  the  entry  of  the  order  of 
the  Court  of  Appeal  elect  by  agreement  beteeen 
themselves  for  one  of  them  to  proceed  with  ttu 
action  as  sole  plaintiff,  and  so  far  only  ae  hs  seib 
relief  a«  tndivianal  and  in  respect  of  his  individsil 
uml  pcrstji'.til  CEvu^r:  or  cnuses  of  action  only.  ttii« 
action  to  stand  dismissed  out  of  this  court  with  umiU, 
and  such  dismissal  is  to  be  without  prejudice  to  a&j 
f urtber  ootioa  fay  any  of  tbaplaantitti  wttbiespeeito 
his  own  indivldaal  and  penonel  Mua  of  aetion.** 

On  lookiufr  at  his  juogment  the  ground  on  irbi  :h 
Bomer,  J.,  mauo  the  order  is  plain,  as  he  sayt, '  I 
am  unable  to  come  to  the  conclusion  that  the  groiren 
as  a  class  have  any  proprietary  rights  in  rs^sot  of 
the  market.**  Kow,  although  the  qnestiOQ  is  of  Ihs 
nature  I  have  just  mentioned,  it  raises  an  importtat 
principle,  which  is  whether  it  is  possible  to  htn 
such  Hii  tirn^  iiH  this.  Ronier,  J.,  says  it  is  not.  &ni 
that  the  only  remedy,  if  any,  open  to  the  plaintiifi  i> 
that  each  must  sue  for  his  own  grievance,  or  tht 
Attomey-QeniKii  mnat  ina  on  behalf  of  the  pnblie. 
In  order  to  vndentand  that  it  is  necessary  to  ssy  s 
few  words  about  the  object  of  this  action,  and  tup 
Aot  of  Parliament  which  gives  nse  to  it.  The  actw 
is  brought  by  six  persons  on  behalf  of  themsdm 
and  all  othen  the  growers  of  fruit,  Tsgetablesi  end  so 
on  within  fhe  nwaning  of  what  I  will  eaill  the  OOseol 

Garden  Mnrket  Act  (')  Geo.  A).    Thnir  grievactv  to 
alleged  la  tins  .  Thijy  ^.Ay  that  tLt  growers  of  frait 
have  certain  preferential  rights  in  resi)ect  of  rertAin 
stands,  which  are  referred  to  in  the   Act  ibx 
"  casual  cart  stands,"  and  form  blosk  B  on  the  plso 
to  which  we  have  been  relet  red,  the  "  yearly  osfi 
stands  "  which  form  bloolt  C  on  the  plan,  a^  ^ 
"yearly  pitrliin^-  s'^fiuils  "  which  fr  i m  blocks  F  a:;  i 
G  on  the  plan.    Their  contention  is  that  under  th» 
Act  the  growers  of  fruit  and  vsgetahies  havn  ndttSi 
individual  membeis  of  the  pabho,  an  ovdinBiy  right 
to  tesort  to  Oovent  Garden  Ifisricet  and  have  fliiir 
wagons  standing  there,  but  that  they  hsve.  w  s 
section  of   the  public,    certain   preferential  ri(:b'« 
available  against  all  other  sections  of  the  public,  nu: 
which  have  to  be  reroeoted  by  th<)  lord  of  the  msaor. 
who  is  the  Dnke  of  BedCosd.    Now,  if  this  is  trae  I 
cannot  see  why  some  of  them  should  not  be  at  liberty 
to  test  the  question  wheth(>r  they  have  or  have  cot 
these  rights  by  an  actii  m  frnujit  i      this  is,  SO  far  M 
it  is  an  aotioa  by  some  on  behalf  of  themadws  a(i<i 
others.   I  am  not  going  to  spell  through  the  Act 
to  aaosrtaia  exactly  what  the  rights  of  toy  of  tte 

r-owers  are  In  respect  of  Oeoe  three  classes  of  etsada 
have  looted  through  the  Act  very  carefully,  and  I 
have  studied  it  section  by  seoUoo.  If  t  could  come 
to  the  conclusion  on  a  study  of  the  Aot  that  the  actien 
was  frivolous,  that  these  growers  had  not  any  ri^M 
at  all,  either  against  the  public  or  against  tilt  wd 
of  the  m'lrk'H,  it  would  follow  tha'  the  action  ws» 
altogether  misconceived,  aud  perbap*  the  soonar  it 
was  stopped  the  better.  But  I  am  bound  to  taj  I 
cannot  come  to  that  conclusion.  I  oannot  coxr^  * 
the  conclusion  that  there  is  nothing  to  try  m  r  ^  ^  ^ 
of  the  controversy  which  the  plainnffi  set  np.  Tsks 
the  case  of  the  casual  cart  stands.  I  takatUaosssts 
show  why  I  dtflar  fioai  Bomsr,  ^.  Vitii  tcfHd  Is 
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ihm  CAsn&l  cart  stands,  I  have  come  to  the  conclusioii 
tiit  thero  is  an  hona«t  qnestirm  to  bo  tried  which  cau 
be  tried  by  aomo  growc'rs   n  li  -li'ilf  of  themsf^lves  aiii 
oUien.   I  8sy  do  iuor«  tlian  that  mt  pn)s*<ut.  The 
qHltioa  who  the  "  growen"  wa  may  prove  serioaB, 
taeMW  wbm  tbv  ^Aot       p—ad  w«  know  that 
Loa&n  WW  aapplied  with  TsgvfaiUM  &i  a  Tery 
different  way  to  what  it  is  now.    In  1628,  which  wtM 
before  railways  or  steamboats  carried  cargoes  to  auy 
great  extent,  London  was  fed  by  the  market  fcardeoers 
rouid  London,  and  dspfloded  for  ita  anpply  on  the 
gnmtn  tomA  Iiondoa,  and  the  gxowen  mio  aotttally 
:>il  T/mdon  w^re  the  mtirkct  ^ardenprs  of  Brompton. 
N'W  the  "growers"  do  auL  ouly  live  iu  the  iit>igh- 
kmrhood  of  London,  the  "  growers  "  send  things  from 
Cornwall,  from  Scotland, from  Ireland,  from  AlriQa,and 
wbst  "  growers'*  means  now  I  do  not  pretend  to  lay. 
I  find  the  expression  in  the  Aot,  and  I  find  rsaaon  for 
contending— I  am  not  going  to  dedde  it  now — that 
tbe  growers  bavo  certain  right h    is    n-;:  ir  is  these 
^nds  in  addittou  and  adverse,  as  1  understand  it,  to 
the  rest  of  the  public,  and  enforceable  against  the 
doka  as  lord  of  the  market.  Now*  take  the  "  casual 
otrtstenda.*'  fleotion  7  of  fho  Aotia  the  prinotpal, 
thrash  not  the  only,  section  which  refers  to  tli^  >  isn  J 
«rt  stands.    It  says  that  the  "casual  carL  BhiudH 
'iiill  be  exclusively  appropriated  to  the  reception  of 
vagoos,  &c.,  in  which  fruit  and  so  on  shall  be 
bnM^^t  to  the  market  lor  aala,  and  the  growers  are 
to  have  preferable  rights  to  resort  to  such  stands.  I 
casnot  my  that  that  means  nothing  at  all.  Thtm 
M-c'ii  w  I  7  contains  a  proviso  for  the  use  of  the  stand- 
by others,  but  they  are  to  remove  if  the  ptTSons 
baring  preferable  rights  have  occasion  to  occupy 
tbm.   Nsw  obanre  how  impossil))"  it  would  bo*  in 
my  judgment,  for  an  Mtlon  by  any  mugU  grower  to 
saooeed  either  at  law  or  in  equity  unless  he  can 
prove  some  definite  grievance.     It  may  be  imme- 
diately checkmated  oy  the  lord  of  the  market 
saying,  "  Ton  aa  one  hidividoal  have  no  right.  I 
will  give  yonratud  to aomaone else."  Thelordoonld 
pUy  one  off  against  the  other  and  defeat  each  in  turn, 
a»d  yet  he  might,  as  the  plaintiffs  say  he  does,  deny 
tiiat  the  growers  have  any  preferential  rights  at  all. 
Hiiv  18  that  to  be  ascertained  according  to  the 
rdinary  rules  of  procedure  ?   It  cannot  be  properly 
done  or  adequately  done  in  an  aotion  in  whwh  each 
grower  is  plaintiff.   Besides,  an  action  by  one  would 
not  bind  others  in  any  sha^ve  or  sense.    I  Jo  not 
think  it  could  be  done  on  inforuiatiun  or  action  by 
the  Attomay-Qaneral,  unless  he  made  a  party  to  his 
pooeeding  aome  of  the  gxowen  on  behalf  of  them- 
sdves  and  oUien.-  for  fUa  reaaon,  that  tiio  daim  of 
'Jif  growers  is  a  claim  against  thn  public  as  well  n'; 
igainst  the  lord.    They  do  not  allege  that  they  Hi, 
individual  members  of  the  public  are  impeded  by  the 
lord,  but  that  they  are  a  special  part  of  the  public 
and  having  nreferential  rights,  or  wbataTer  the  expres- 
lion  is,  under  the  Act  of  Parliament  are  met  by  a 
denial  of  all   preferential   rights.     It   would  be 
extr.-mely  difhcult  f  r  nuy   duc  hihii  >  f  H  em  to  shew 
that  he  in  particular  ha^  a  right  as  distinguished 
front  the  others.    I  doubt  whether  it  ooold  be  done. 
So  as  regard*  the  yearly  cart  stands,  the  grievance  or 
ttK>  right  th«y  aUege  ia  tbia,  that  they  as  growers 
have  jireferrntial  rights  to  leases  on  the  terms  men- 
tioowl  in  the  Act.    I  doubt  very  much  whether  any 
one  could  obtain  8p»"citir  porformanoe  for  the  grant  of 
vtj  leaee.  would  be  all  bnten  in  detaiL  I 

have  bean  thinking  it  over  very  oarefoUv,  and  I 
i'  wbt  whetlier  luch  an  action  ci  uld  snccepd.  There, 
h^.iin,  the  Attori  ey-Oeueral  would  not  represent  the 
growers.  He  would  rejtreicnt  the  public  bl  ii;  -1  the 
growers,  and  I  do  not  think  he  would  ade^^uately 
•f the ligfcta whioh wn aaiwtad.  lllicn,~~~~ 


the  grievance  alleged  is  not  that  A,,  B.,  or  C.  being  a 
grower  cannot  get  a  yearly  cart  stand,  but  that  the 
duk*',  no  loubtirom  his  point  of  view  for  the  better 
regulation  of  the  market,  says  they  have  nn  right 
there  at  all,  and  has  set  tliem  all  at  defiance.  Similar 
observations  apply  to  the  other  class  of  stands— the 
yearly  pitching  stands,  as  to  wbuh  Ibere  is  a  greater 
difficulty  ;vl>i  ut  the  right  to  any  relief  at  all. 
There  are  some  prufereutial  rights  apparently  even 
there  given  tu  growers,  but  what  they  are  is  a  matter 
to  he  aaoactatnM  when  tiM  oaae  oomea  on  to  be  tried. 
Now  take  any  one  of  iheae  diaaodaited  from  the 
others.  I  ask  myself  whether  it  would  not  l>e  right 
to  have  the  question,  whether  the  preferential  rights 
assorted  exist  or  not,  tried  in  an  aStion  brought  by 
some  of  the  growers  on  l>ehalf  of  themselves  and 
others.  I  cannot  conceive  why  not.  The  growers, 
who  are  a  statutory  indefinite  class,  whether  large 
or  email  I  do  not  know,  are  a  class  on  whom 
tlic  stKriit>>  has  conferred  certain  pr-  fiTt  iitial  rights. 
There  is  a  oommon  right,  there  is  a  common 
interest  according  to  the  allegation  in  the  state- 
ment of  claim,  ^oauaa  the  all^ptiona  are  that  tho 
duke  ignorea  the  ri^t  of  the  wholo  daai.  Now 
let  us  go  back  to  the  time  before  the  Judicature 
Act.  I  cannot  conceive  why  such  au  action  an  this 
woidd  not  lie.  Mr.  Levett  hascall«Ml  attention  to  ono 
or  two  cases  which  he  thinks  show  the  contrary.  The 
only  one  of  the  aUghtest  importance,  to  my  mind,  is 
the  one  of  IfWe  v.  West  Middlesex  Watertoork$  Co. 
The  decinon  of  Lord  Eldnn  in  that  case  was,  I  should 
Iijivo  thought,  extremely  >  u^y.  In  the  first  place  it 
wa«  not  a  bill  by  one  on  bc'half  of  himself  and  others. 
That  was  c&renilly  avoided,  and  the  real  objeok  of 
the  anit  waa  to  oompel  tiie  Court  of  OhaoMir  to 
aetUe  the  priee  to  be  paid  for  water.  The  jndgment 
is  of  i[<^i(lerable  importance  because  it  is  an  ex- 
tremely instructive  one,  and  Lord  Eldon  refers  to  all 
sorts  of  cases  in  whioh  a  bill  by  one  on  behalf  of  him- 
self and  othera  wonld  not  lie,  and  the  most  important 
of  all  ia  that  whioh  Ifr.  Levett  reBed  on.  Theanawer 
to  that  case  is  this — that  we  have  advanced  a  long 
way  since  Lord  Eldon's  time  iu  suits  of  tliis  descrip- 
tion, ind  suits  have  )x^n  maintained  by  one  on  behalf 
ot  himself  and  others  whioh  perhaps  Lord  Eldon 
would  not  have  sanctioned.  Above  all,  now  yon  can 
have  under  the  Judicature  Act  actions  to  daolam 
rights.  I  refer  to  ord.  25,  r.  5,  whioh  says :  [His  lord* 
ship  read  the  rule,  and  cjufiiiUMtl  TTjivin^'  ri  g'ard  to 
that  rule  it  does  appear  impossible  to  say  now  that 
one  grower  OOnld  not  maintain  such  an  action  as  thia 
—that  ia  to  any,  on  bdialf  of  himaelf  and  all  othe 
growen  of  froit-^  asacit  the  preferential  righta 
\'.'hich  he  says  the  whole  class  have.  Mr.  Levett 
itierred  to  another  case  of  Ijord  Eldon's,  Jowg  v.  Oania 
(kl  Rio  iu  Turner  &  liussell,  which  was  to  the  effe^ 
that  persons  who  had  lost  their  money  in  subsmbing 
to  the  Peruvian  Loan  oould  not  sue  on  behalf  of  them-, 
selves  and  others.  But  that  has  been  reconsidered  and 
to  a  certain  extent  modified  in  modem  times.  Beech  ing 
V.  /Joi/ii,  8  W.  B.  364.  3  Drew.  227,  is  an  authority 
to  that  t»ffect.  [His  lordship  read  the  head-note  to 
that  case,  and  continued :]  Whether  that  is  an  advance 
on  Lord  Bldon'a  dootrino  or  not  I  do  not  know.  It 
ia  under  difl^-rmt  etroamstanoes,  becanse  there  the 
ground  for  rescieHi  i]  <  f  the  coutrH  it  a  as  a  fraudulent 
prospectus.  I  underNtand  that  onnc  as  warranting  an 
action  by  one  on  behalf  of  him«olf  and  others  who 
have  been  defiranded  by  the  prospeotos  to  get  the 
money  baek.  Now,  ti)e  prindple  on  wbiob  the  old 
Courts  of  Equity  allowed  suit^  oy  some  on  behalf  of 
themselves  and  others  was  very  much  dixcusiwd  in 
W'tirrirkv.  Qiieen'ii  CnlU'/r,  ().ifi,rd,  in  which  thero  was  a 
most  instructive  Judgment  on  this  partionlar  point* 
That  waaabOliSkdliytwoor  three  fraeholden  of  n 
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manor  claiming  commons.  There  was  a  very  grt^Ht 
r.rnl  i)f  litigBtion  about  the  frame  of  thf  Huit,  aad  in 
point  of  tact  a  great  d««l  depended  on  it.  Lord 
Hatherley  held  that  an  action  in  that  form  woald  he. 
•IthoQi^  broad^,  U  yoa  go  back  to  antiquitj,  each 
iraekolder  aaed  on  bu  Mporate  prescriptive  right. 
Lord  Hatherley  held  that  they  had  such  h  coiumon 
interest  in  the  matter  in  dispute,  the  rights  of  tht-  free- 
holvliTfl  (ivi-!-  til.'  i:i  i[r;!ii'.iii.  r  hat  he  ov«ti  n !■  'I  tin-  ubjin;- 
faou,  aiid  iii  tt  paetsn^u  wuich  I  will  rend  hfl  appi'tirs  to 
me  to  have  stated  the  real  doctrine  aa  it  wtu  then  under 
stood  and  w^ed.  [His  lordship  then  read  from  the 
fodlgBMnt  I*  B.  9  Cm.  App.  p.  at  726,  **  It  may  be  of 
OOOiM  .  *  .  in  iWTx-ot  of  that  comnuA  li^," 
and  oonttniMd :  ^Than  he  goes  on  to  give  w  inrtanoe 
in  modem  times  of  shareholdors  of  a  railway  cr>Ttip  iriy. 
No«r,  if  the  allegations  in  this  stxtouient  of  ciauu  are 
true,  of  which  1  know  nothing,  this  ca8<>  is,  to  luy 
mind,  brought  within  the  principle  of  that  case  mi  far 
as  I  am  at  present  disuuasing  it — that  is  to  say,  I 
think  thnt  case  i«  au  authority  to  show,  and  apart 
from  that  cavo  I  should  have  so  thought,  that  there 
WHild  be  no  diffiool^  in  maiatabiiiuK  •  bill  or  an 
Mition  by  Mmeof  tiia  growers  on  behalf  of  th«mi«IvM 
and  others  to  vindicate  their  rights  agninst  what  1 
will  call  the  common  enemy,  a  fRTson  who  snys  th* 
olaas  hare  no  rights  at  all.  I  do  not  »ay  thi«  action 
is  properly  conntituted.  I  do  uot  think  it  is.  I  have 
already  exjjressed  my  opinion  that  these  plaintiffs  are 
asserting  as  against  tbe  poblio  rights  which  the 
Attomey-Oenend  oogbt  to  DO  haie  to  protect.  That 
di£Boalt7  oon  begot  over  in  a  way  wliiob  I  will  uieo- 
tioBpnMntly.  lem  aiddTCasing  my  nuod  to  the  Tiew 
of  Bomor,  J,,  who  aaid  tliHt.  even  if  these  folks  have 
these  rightt,  the  action  is  wrong,  becauae  they  cannot 
sue  on  behalf  of  thismwlves  and  others,  but  fuch  must 
suti  alone,  or  the  Attorney-General  must  sue  ou  th^r 
behalf.  From  that  I  respectfully  differ.  That  applies 
not  only  to  the  Urst  lot  of  stauda,  the  casual  cart 
•tamda,  Dot  it  applies,  and  I  need  not  repeat  it,  to  the 
yeerl^  oerfe  atanda  and  tbe  yearly  ^tcbinK  nUuds ; 
that  M  to  my,  I  have  got  ao  far  tiiat  in  my  j  udgment 
one  grower  couM  sue  on  behalf  of  himscli  imd  others 
in  one  t^'tion  with  reference  to  each  of  tlio^e  ftauds. 

1  now  jiHSs  to  the  qucfttion  whnther  they  tun  com- 
bine the  three  cauniea  of  action  in  one.  That  is  a  pure 
question  of  oonvenienoe,  to  my  mind.  The  right  of 
the  olassea  of  growers  depend  on  the  conatrootion  of| 
I  nay  say,  tbe  same  sectiona  in  the  Ask  That  ia  not 
Btcnilj  trna,  bat  it  all  tonw  aoi  only  on  tiia  oon- 
ttrootloit  of  tbe  wkole  Aot,  but  on  Uie  7tb  aeotioo  aa 
modifiM  by  the  rest  of  the  Act.  The  right  the 
plaintifijj  claim  is  a  statutory  preferable  right,  avail- 
able over  three  classes  of  standa,  and  if,  hh  tliny  say, 
rights  are  ignored,  I  camiot  see  why  the  queetiou 
should  not  be  raised  in  one  action  instead  of  three. 
If  the  learned  judge  had  thoqg^t  it  was  isoonvonient 
to  mix  ui>  one  olass  of  stands  with  the  others,  and  had 
said  so,  I  do  not  aappose  we  should  have  interferod ; 
bttt  Ihne  is  nothmg  that  I  know  of  in  law  and 
nothing  that  I  know  of  in  this  case  on  th«  question  of 
coiivemenco  wluch  would  be  gained  by  Haying  that 
there  must  W  three  actions — one  con  lined  !•  >  ctisuai 
cart  stands,  one  confined  to  yearly  cart  stands,  aud 
one  confined  to  yearly  {Mtching  stands.  It  strikes  me 
it  is  eminently  a  ease  where,  having  rMard  to  the 
■cope  of  the  Act,  one  aodon  properly  consUtuted  may 
be  maintained  in  resfwct  of  ail  three. 

Another  objeoKon  is,  that  if  that  is  so,  they  cannot 
sue  for  tho  return  of  the  overpayments  which  tljey 
allege  they  have  made.  T  do  not  suppose  that  i* 
material.  It  would  not  warrant  striking  out  aud 
setting  aaide  the  wnt  aud  all  the  prooeedings  under 
it.  It  might  lead  to  an  amendment  or  to  a  dismissal 
of  SO  mncActf  the  Miiionaa  related  to  that;  bntldo 


not  go  into  that  question  at  all.  Looking  at  it  a«  a 
mere  matter  of  procedure,  I  doubt  whether,  after 
lieeehmg  v.  Lloyd,  there  is  anything  so  radically 
wrong  in  it  that  the  writ  ought  to  l>e  struck  out.  I 
am  not  prepared  to  go  that  length.  Whether  it  will 
ultimately  sooossd  or  not  I  do  not  say. 

Then  as  to  paragraph  19  of  the  statemrat  of  olaim, 
which  I  do  not  quite  understand,  I  should  have 
thoutfht  thiit  wa'«  better  out  than  in,  b  i'  T  will  not 
di»au»»  it  now.  We  are  not  drafting  or  irtiuiiug  the 
action,  we  are  discussing  th«  question  whether  this 
action  is  so  liadly  constitated  that  it  ought  to  be  sum- 
marily atOftpad.  hk  iUf  opinion  it  is  not.  I  have 
given  my  fssaona  lor  asaing  that  I  do  not  think  an 
action  by  the  Attomsy-uenecal,  intbe  abasnaeoiaoasa* 
one  representing  the  growers,  would  be  a  proper  form 
of  procedure  to  raise  ttte  oontroversy  which  thses 
growers  want  raised.  The  Attorney-General  would 
represent  the  public,  including  the  grtw^rs,  but  if 
you  come  to  a  que»tion  between  olasn--  f  the  public, 
I  do  not  think  he  could ;  and  Bomcr,  J.,  felt  th«t,  and 
said  the  difficulty  could  be  got  over  by  having  the 
Attomsy-OiMMral  to  renrsaant  one  daas  of  the 
paUio,  and  ttaa  Soliottor-Osnanl  to  represent  another 
class.  I  do  not  say  it  ooald  not  be  done  in  that 
way.  I  doubt  it;  and  I  never  heard  of  meh  a 
proceeding'  A  jrding  to  my  mind  the  proper  mode 
of  dealing  with  thediiHi;ulty  is  t  j  m»ke  the  Attorney- 
General  a  defendant  to  represent  the  public  a^  agrunst 
tbe  alleged  preferential  rights  of  the  aiualler  cLaas— 
namely,  the  growers  who  allege  rights  sepantB  and 
distinot  from  those  of  the  pabUo  io  goneraL 

Then  what  is  to  be  done  f  In  my  opnunm  the 
appeal  must  be  allowed  and  the  order  b?low  dis- 
charged, and  the  plaintiff*  by  their  counsel  under- 
tiikiug  to  amend  aud  make  the  Attoniey-Geiisral  a 
party  as  defeudaQt  give  tht^oi  lesive  to  a  ueu'i,  Hid  let 
the  plaiutiffii'  ooets  both  bore  and  b  io*  V>>  the 
plaintiffs'  costs  in  the  action.  I  think  that  mill  meet 
the  justice  of  the  case,  because  I  am  satisfiid  that 
there  is  a  serious  qosetion  lo  be  tried.  W«  cannot 
try  it  now,  partfy  iMoaaae  the  Attorney-Chnernl  is 
not  here,  and  partly  because  we  have  not  the  mtteri&ls 
on  which  to  decide  it.  As  an  aoademical  question  it 
apjjears  to  me  that  the  plaiulitfs  are  in  the  right, 
although  the  action  ia  not  properly  constituted  by 
reaaon  of  the  absanea  of  the  Attosnagr-GenersL 

BlOBT,  L.J. — This  is  an  action  which  in  truth  and 
form  and  substanoe  is  brought  by  rix  plaintiffs,  all  ot 
theos  daiming  to  te'growegs  within  the  meaning  of 
the  Aot  of  9  QeOb  4  on  behalf  of  themselves  and 
other  growers,  and  it  is  brought  against,  as  sole  de- 
fendant, the  Duke  of  Bedford,  who  is  the  lord  of 
Covcnt  Garden  Market.  The  object  of  the  action,  aa 
I  viHW  it,  is  to  have  discusu-ied  and  det*;rmiae<i  the 
quesdou  whether  any  aud  what  rights  are  given  to 
tbe  class  which  the  six  plaintiffs  claim  to  reprosent 
under  and  by  virtue  of  the  Act  of  Geo.  4.  NToWt  I 
propose  to  avoid  giving  an  opinion  upon  any  qneetiOD 
of  the  construction  of  that  Act  of  Parliamfut  beyond 
this,  that  I  have  examined  the  Aot  suffideatly  to 
Bati>ly  myself  that  there  are  c(ue»ti:)ns  which  ought  to 
bf'  deij.?nuined — in  which  way  I  will  not  say — and  that 
the  action,  therefore,  cannot  be  lookt'ti  upon  as 
frivolous  and  vexatious,  or  au  abuse  of  the  practice  of 
the  cottrtt  or  in  any  light  which  ooold  authorize  the 
court  sumiaaiiiy^  to  put  an  end  to  it.  I  think, 
therefore,  tbe  notion  onght  to  go  on,  and  it  appenrs 
to  me  thiit  this  class  of  growers  which  is  cre(i,t<vl  by 
the  A.".t  must  be  looked  upon  as  a  class  which,  as 
against  the  rest  of  the  public,  may  have  preferential 
rights  under  tho  Act.  Ail  questions  of  ooostniction 
of  the  Aot  remain,  and,  though  I  have  formed  aome 
opinion,  I  do  not  know  bow  to  indicate  what  it  ia  at 
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an,  beoaust-  it  would  be  wrong  to  do  so  for  this,  if 
tor  DO  other,  reason,  that  the  settiiifr  up  of  the«e 
tifhta  a^aiDat  the  public  mnke  the  public  important 
parties  to  the  diocuMion,  and  tbo  public  are  not  at  the 
pmeot  moment  repreaented  at  all.  I  consider  that 
It  is  a  w roup  view  to  take  that  tlifse  allcgi  d  pre- 
fermtiai  rights  could  be  set  up  without  the  preaenoe 
of  the  Attorney- General.  The  Dake  of  Bfdloid— the 
ooly  defcndaDt— docs  sot  wprtwnt  ibm  pnUie,  and 
w  now  ixHDSfitiited,  no  ooo  TrorcMMoto 

fb*"  i>uV)lie.  TLeroforo  it  woul(^  b«  wrong  (and  on 
other  grouuds  it  would  ho  iottd^isable)  to  determine 
tho««  important  quehtions — far  I  agree  they  are 
important  qneetiona— on  the  oonntmotion  of  the  Act 
aftdsst  the  public ;  at  any  rate  H  woiild  be  wrong  to 
determine  them  against  the  public  in  any  degree  in 
the  absence  of  the  Attorney-General,  wbo  would 
represent  them. 

The  six  plaintiffs  do  not  represent  different  classes 
of  grawers,  and  do  not  cLaim  to  wpnmmt  them .  They 
rapnMBt  the  whole  daw  td  powars,  and  on  behalf  of 
that  ebai  they  p<nnt  to  ih«  Act  and  they  indicate 
that  they  claim  certain  privi'  pn  .  -  The  Act  does  not 
iplit  up  the  class  of  grower H,  and  it  nowhere,  so  far 
at  I  can  see,  talks  about  this  class  of  growers  and  that 
cJsM  of  growart,  bnt  it  privikiM  to  the  wbola 
elM.aiMl4Mmiot  wewBytbltisnotagood  way,  if 
it  is  not  the  best  WBT.  of  r^iisjiup-  thn  quedtinn.  Thn 
only  other  way  in  which  it  seenis  t<<  ine  the  (luesfion  ; 
i-  'iilJ  l)e  raised  would  be  by  an  information  by  the 
Attorney-General  against  the  growers,  and  then  th^ 
growers  would  have  to  be  represented  at  defendants. 
Vliat  advantage  there  is  in  that  I  do  not  know.  He 
Mold  not  take  their  part  and  set  up  as  a  cbanipion 
of  the  grow '  rs  l^ecause  he  represents  thf  j  uli]i  at 
large,  and  he  CHimot  as  the  public  at  l^rge  represent 
any  growers.  It  appears  to  me  that  this  is  the  only 
«aj»  and  if  it  ia  not  a  aneation  improper  to  be  tried 
it  oeriit  to  triad  in  ima  action.  I  agree  with  all 
the  Master  of  the  BoUs  has  said,  that  this  doctrine 
of  rppresentative  action  has  been  a  progresMve  and 
growing  one— fr>rtiiuately,  I  think  -  f*ince  the 
tine  of  Lord  Eldou ;  and  therefore  I  do  not 
tbinfc  it  naceeeary  to  go  into  casca.  I  will, 
however,  say  this,  that  I  do  not  know  any  case  in 
vbich  a  bonS  Jide  claim  on  behalf  of  a  clai^ft  has  been 
tommarily  disposed  of  by  saying  that  the  members 
of  that  class  did  not  represent  the  whole.  Here  we 
have  no  difficulty,  such  as  might  arise  if  we  were 
construing  a  grant  fsom  tbe  lora  of  the  market.  It 
might  be  possible  to  eee  tbat  oeiiain  granta  in  Utwa 
rf  certain  peojde  improperly  described  or  not 
'efficiently  ascertained  would  be,  on  the  face  of  it, 
T  iid.  We  are  dealing  with  an  Act  of  Parliament 
-vbieb  doea  onate,  or  sufficiently  indicate,  a  class  of 
I'eraooa  to  whom,  it  is  not  nnreaaenably  suggested, 
the  Act  gives  preferentiHl  right*. 

Now,  that  beinkr  uiy  view  of  the  case,  it  is  rot  in 
least  important  from  my  point  of  vi'  v.-  t  i  >j,lit  up 
what  I  may  call  the  claims  of  the  plaiutilis  and  to  say 
this  one  relatea  to  ooe  qveition  and  this  to  another. 
Thflf  do  not  TImj  mpceeent  all  the  classes,  and 
reppManting  tbe  wbole  dase  they  desire  to  have 
their  rights  crtmned  and  declared.  The  main 
object  and  the  substance  of  the  suit  is  that  they  wish 
to  have  the  rights  of  growers  under  the  Act  of  Parlia- 
aent  deoUured.  I  do  not  tbink  Somer,  J.,  if  be  bad 
allowed  that  they  ootdd  aet  repreaentatiTaly,  would 
tiave  paid  that  this  most  be  split  np  into  different 
.^i-nMouf.  What  he  decided,  as  I  understand  his 
;uiigiiient,  and  I  think  it  suflBciently  plain,  is  that 
this  %»  not  a  case  in  which  a  represwtative  action  will 
lie  at  all,  therefore  each  of  UMSe  plaintiffs  mmi  be 
treated  as  an  individual,  some  coming  umler  one 
aUegatioQ  and  some  under  another ;  and  as  he  was 


not  going  to  allow  a  representative  action,  he  treated 
the  plaintiffi  as  split  up  in  that  way,  and  asked 
whether  (treating  them  as  individuals)  they  could 
join  thesn  causes  of  action.  Now,  that  is  not  the 
cane  at  all.  They  are  seeking  to  aot  as  representa- 
tives of  the  whole  elates,  and  I  oannot  ent^;rtain  a  doubt 
tbat  the  convenient  and  proper  thiu^  is  when  they 
raise  one  qneetian  aboattiie  class  to  raise  them  all  toA 
put  their  oahaa  on  any  gimuida  tbat  th^y  tUnk  tb^ 
ean.  aeoording  to  the  proviatoni  of  the  Aot,  maintain* 
Then  I  do  not  thinlt  that  the  question  iwder  order  16 
comes  in  at  all.  I  say  it  is  one  action  for  one  main 
purpose — namely,  to  ascertain  the  rights  of  the 
grower*  under  the  Aot  of  Parliament  andthat  it  is  not 
a  qaeallon  whether  advantage  oonld  be  asked  or  given 
of  the  provision  of  the  new  order  which  jiermits,  in 
certiiin  cases,  different  plaintiffs  having  certain  causes 
of  action  to  have  their  causes  of  action  tried  ' 
in  one  action.   This  is  not  this  case  at  alL 

I  do  not  think  it  necessary  to  addaajtUag  fnrfltar. 
I  do  not  consider  tbat  it  is  a  poroper  oaae  lor  a 
s^tative  action  for  one  or  more  of  the  growera.  Here 
there  are  six.  Thfi^:  is  ii  i  harm  in  having  sii 
plaintiffs.  It  only  means  a  better  seoarity  for  costs. 
One.  according  to  my  fieiw,  wooli  b«?a  d<Ml*  to  SWM 
the  whole  qoeaiaon. 

That  being  lo  I  thfaik  it  it  wrong  to  prevent  Iba 
qnestion  from  being  raised  in  this  way,  and  in  fact 
it  appears  to  me  that  nractically  if  tbat  be  permitted 
it  never  flan  efbetiTHy  ba  '  ~  ' 
soever. 


in  anymywliail 


YAUonAiT  Williams,  L.J. — I  have  arrived  at  » 
different  conclusion.  I  tbink  the  judgment  of 
Romer,  J.,  was  perfectly  right. 

I  am  somewhat  embarrassiHl  in  giving  judgment  in 
in  this  case  by  the  consideration  that  the  judgment  of 
the  oonrt  ie  tbat  thia  qneaticni,  wbioh  ia  really  • 
queetton  on  the  oonitmotum  of  an  Aot  of  Budlanieot, 
must  be  tried  hereafter.    Tbat  being  so,  it  is  obviously 
not  desirable  that  I  should  take  the  Act  of  Parliament 
and,  upon  this  occasion,  put  a  construction  li];- n  i', 
because  it   may  be   inconvenient  having  regard 
to   the   action   which    has    to  be   tried   that  I 
should  do  tio.    But  on  the  other  hand  it  is  not  easy 
to  avoid  doing  so  to  a  certain  extent,  because  in  my 
judgment  the  ernmnd  upon  which  this  action  ought 
to  be  dealt  with    as  Ikimer,  J.,  did  deal  with  it — ia 
that  according  to  the  true  construction  of  fbe ,^|t ot 
Parliament  the  plait. tiiFs'  action  ia  alt<M|etber  wrongly 
oonstituted,  and  in  my  judgment  ilureDeing  the  only 
question  really  which  at  any  time  will  have  to  be 
tritd  in  this  action,  it  is  very  unfortunate  if  that 
question  cannot  be  disposed  of  now  and  an  expenuive 
litigation  got  rid  of,  beoauae  when  the  action  does 
oome  to  trSl,  if  the  ^ew  wbidi  waa  taken  by  Bomer, 
J.,  and  which  I  am  now  taking,  is  the  right  view, 
there  would  be  an  end  of  the  action.    It  seems  to  me 
that  it  would  b<^  much  more  convenient  if  that  ques- 
tion could  be  solved  now  once  for  all — that  is,  the 
queation  whether  or  not  these  persons  can  properly 
bring  an  action  at  all  in  reipeet  of  the  mattexa  tb^ 
they  are  complaining  of.    Aoooiding  to  my  view  the 
decision    f  Tl(  nier,  J.,  8j>art  from  ord.  16,  r.  1,  which 
I  agree  is  quite  a  subsidiary  Question,  is  based  upon 
thia,  Hhak  Una  is  a  ch.so  in  wbiui  tbo  plaintiffiB  cannot 
totng  ft  rrprcaentative  aation  beoaiue  they,  the 
plaintift,  are  not  members  of  a  daae  having  a  oonunon 
right.    Of  course,  if  Hccording  to  the  true  rrn<;truc- 
tion  of  the  Act,  the  Act  is  an  Act  for  the  rtgulaiion 
of  the  market,  and  is  an  Act  which  confer*  no  private 
rights  whatever,  but  is  only  an  Act  afTectiug  a  public 
right,  an  Act  therefore  creating  rights  in  respect  of 
which,  by   an  old  and  well-establi.shed  series  of 
:  decisions,  no  member  of  the  pabUo  can  bring  an  action 


Digitized  by  Google 


THE  WEEKLY  REPORTER. 


ToLXLyn. 


Cov&T  OF  Apfiul. 


Bvua  AMD  OXHSBS  V.  DVKZ  Of  BbDFO&O. 


OOOBT  OV  APFSAL. 


tinless  he  is  abl<>  to  allege  a  partioalar  injury  to  himself 
B8  distin;?iU8hed  from  the  other  «ubject9  of  Her  Majesty 
an  i  h^sr-i  I  iiLii:!  on  the  dum>»f^e  cameil  to  hiui  by 
that  uartiuular  injury,  as  I  have  already  pointed  out, 
tlwt  being  the  ground  apoa  whioh  this  action  has 
bean  dealt  with,  it  is  extremely  difficult  to  gim  the 
iMMOns  for  any  decision  without  to  a  cnrtaiu  extent 
expressing  my  view  as  to  the  meaning  of  this  Act  of 
Parliament.  On  the  other  hand,  I  do  not  tbiuk  it  at  all 
nooessary  for  me  to  go  through  the  Act  of  Parliament 
section  hf  Motion  to  d«al  with  the  qnwtioa  whether 
one  partioalar  Motion  or  the  whole  of  the  eeotions, 
after  they  hare  sepftrately  been  carefully  ref^drded, 
create,  or  are  intended  to  create,  private  rights.  It 
will  be  Bu£Bcieut  for  lue  to  make  the  statement 
geoeraUy.  I  think  perha|tB  the  best  mode  for  me  to 
do  tUs  is  f  or  nie  to  state  what  I  consider  to  be  the 
ergmnent  put  forward  on  behalf  of  the  defondant 
here,  and  tneti  having  done  that  in  sufficient  detail  to 
make  it  cb-nr  whnt  tbiit  argument  is  ;  to  say  that,  in 
my  judgment,  that  argument  raises  such  a  primd  facie 
case  that  we  ou^ht  to  dispose  of  it  at  once,  and  say 
whether,  in  oar  jadgmmt,  the  action  is  or  is  not  so 
improperly  oonstitoted  that  it  ought  not  to  be  allowed 

to  go  HI. 

Before  doing  that  I  wiah  to  make  two  obianratioua 
whioh  do  not  turn  on  any  controverted  question  as  to 
the  oonstmction  of  this  AcrL  Ihe  first  thing  is  thb, 
and  I  am  happy  to  sm  that  I  am  in  aoootd  with  the 
other  members  of  the  court  when  I  express  my 
opinions,  that  the  questions  raised  in  this  action  are 
so  muoh  questions  of  public  right  that  it  is  perfectly 
impossiblo  that  the  action  sboold  proceed  without  the 
presence  of  the  Attorney-General  as  defendant  or 
plaintiff.  Speaking  for  myself,  I  have  looked  to  see 
if  I  can  find  either  at  common  law  or  in  equity  a 
single  instBrii  p  in  which  an  individual  member  of 
the  public  hati  been  allowed  successfully  to  bring  an 
action  in  respect  of  a  matter  which  is  so  much  a 
mattv  ol  puUio  tight  thai  it  oannot  be  disposed  of 
wlllioiit  the  piDSBiMO  of  OjO  Attomey-OenerBTwIthont 
the  plaintiff  alleging  particular  damage  to  himself  in 
that  action.  I  can  only  say  I  iind  no  such  case. 
Then  I  want  to  make  a  further  observation  as  to  a 
matter  in  which  I  should  have  the  greatest  possible 
hesitation  in  entertaining  any  diff<Brent  opinion  fkou 
that  of  the  Master  of  the  Rolls  and  Rigby,  I.. J., 
because  it  is  on  a  subject  on  which  it  would  be 
affectation  on  my  part  i  i  to  avow  that  thoir  judg- 
ments most  be  much  better  than  mine.  That  is  this, 
Hint  as  tlwir  dsoision  is  to  a  certain  SKtent  based 
npon  the  eanity  pnwtioe  of  allowing  one  person  to 
bring  an  aonon  on  behalf  of  himself  and  others,  and 
it  has  1  ^>  i;  laid  down  by  them  that  this  is  a  case  which 
falls  within  the  principles  which  have  governed  that 
practice,  if  this  was  a  mere  question  of  what  were 
the  prino^klsa  timtyvefn  thatptactioe  I  leall/  should 
not  presume  to  ai'iTfe  a  diflSsrsut  ooacilnsion.  Bnt  I 


dn  not  th"ir.k  I  hnv'  arrived  at  a  difftyrent  conclusion 
to  the  jiruiuipiti.  i  have  only  arrived  at  a  different 
©inclusion  as  to  the  fact,  I  have  looked  at  the  case 
of  Berfhing  v.  Lloyd  axid  also  that  of  Warrick  v. 
^(ueetiU  Collti/e,  Oxford,  and  it  seems  to  me  that  these 
caws  entirely  ooinoide  with  what  I  am  now  going  to 
say,  and  iudeed  with  what  has  be^n  said  by  my 
brothers  on  this  murniTij^.  The  i)riu<  iple  is  that  one 
may  bring  an  action  on  btehalf  of  himself  aud  others 
.where  tiiere  is  a  ooommnity  of  intsrat,  but  I  do  not 
vudMntand  that  anT  oiM  ot  thsN  «8MS  deoide  that 
one  may  bring  an  acoon  on  behalf  ol  binisdf  and  others 
where  there  i't  not  some  one  interest  in  which  all 
those  persons  have  a  common  concern.  In  my  view 
that  is  not  true  in  the  present  oase,  because  and 
aooording  to  the  view  I  take  of  this  case  all  the 
jMolSmaitn  are  saing  in  rsipeat  of  *  private  right, 


and  inasmuch  as  they  have  not  -in  liridaally  a  pritste 
right  irr^pective  of  particnlar  damage  a  fortiori  they 
oannot  have  a  coiumuuity  in  soni-j  one  private-  rig^bt 
Now  I  shall  only  say  a  word  or  two  as  to  wttst  I 
understand  the  defendant's  argument  to  be,  sad  is 
respect  of  which  it  is  that  I  have  come  to  the  ooo- 
elusion,  not  that  that  argument  has  been  eftablisli«d, 
beLHiisL  if  tiiat  argument  were  held  to  be  e»t»bhs;i> : 
there  is  au  eud  of  the  action,  and  the  court  hm  dmded 
that  the  aodon  is  to  go  on — but  what  I  do  say  ii  tbst 
that  atgnoisnt  dost  Mtablish  sa«h  a  prind  /not  praoi 
of  its  tratii  that  one  ooght  now  to  go  on  mid  dsode. 
one  way  or  the  other,  as  to  the  contentions  -v 
thereby,  so  that  in  case  the  argument  of  the  defeo  i»u: 
is  established  there  may  be  an  end  of  this  Utigadoo: 
not,  of  course,  an  end  of  the  rights  of  thess  (wpis 
in  so  far  as  these  people  are  intsrMted  in  the  psUa 
right.  Qua  the  public  right  they  can  get  the  Attorney* 
Oenerai  to  bring  hia  action,  aud  an  action  in  which  it 
be  muoh  more  oonveuient  to  try  these  questtou 
than  in  the  present  action,  because  it  will  he  an  action 
in  which  the  non-growers  (and  I  do  not  ondentsad 
that  emn  the  plaiattA^  axgnment  here  soggested  thst 
one  can  treat  the  non-growers  as  a  dass  separstsd 

from  the  public)  will  be  rPiir-"-e[it>' 1 .  wbicli  certamly 
they  will  not  be  in  the  action  as  it  is  now  cou»Utiit»l 
Moreover,  if  any  individual  member  of  the  pablic. 
whether  grower  or  not,  has  sostuned  a  psiticukr 
in  j  ory ,  tilers  is  nothing  for  him  in  this  aotion.  Xo«. 
this  is  what  T  am  Irr  taud  the  contention  of  the 
defendant  to  be,  au  i  the  contention  in  respect  of 
which  Romer,  J.,  gave  his  decinion.  It  it  B»id 
by  the  defendant  Utat  the  plaioti^  caoaot  avail 
tnemselTW  ot  ovd.  18,  r.  9«  beoaose  the  plsiatift 
have  not  the  same  interest  in  any  c«am  sr 
matter.  The  interest  alleged  by  the  plaintiA 
is  an  inter'">r  iiii  l^r  an  A.;  ParliarU'-nt  f'^r  tbe 
improvement  and  good  regulation  of  Coveot  G*rd«« 
Market.  That  is  the  title  of  the  Aok.  ThepUintifi 
allsgs  that  that  Aot  gives  them  aa  gniwan,  as  a  slaa, 
oermin  prefwentisl  rights  oonstitating  sooissoKsi 
proprietary  interest  in  them.  Thpy  make  no  diiia 
excepting  under  the  Act  of  Parhameut .  Th#>  def«Dd»ot 
contends  that  this  Act  of  Parliament  deals  witti 
public  rights  only,  and  creates  no  private  nghu 
whatever,  and  no  rights  in  any  section  of  the  poUio» 
and  derogates  in  no  way  from  the  rights  of  th* 
defendant  as  they  existed  at  the  time  of  the  ooei- 
inencement  of  the  Act.  The  iufirk>  -,  i'  i*  ruid,  i»  a 
franchise,  and  oouid  only  be  grante<!  lor  the  pabhi. 
good  ;  the  pnUio  must  have  free  access  to  it  sabjcci 
only  to  a  reasonable  toU  and  to  certain  rights  of 
stalling,  Ac.,  as  shall  not  interfere  with  the  mjof- 
iiientof  the  market;  that  order  must  be  maintainel  c 
the  market ;  that  it  is  the  duty  and  right  of  tb«  iw-^ 
to  regulate  the  market ;  but  that  as  questious  had  anm 
as  to  the  snffioiencgr  of  his  power  to  rsgnlnte  Oovsai 
Garden  Market,  wis  Aot  was  pawed  nr  the  regels- 
tinn  of  the  market;  th;»t  the  growers  and  tb*' ucvt 
growers  each  of  them  ha«i  places  aesigned  to  theiu  i 
the  market,  and  that  the  growers  had  appropir-.fctfi 
to  them,  or  rather  to  their  purposes,  spacNfS  ut 
preference  to  non-growers,  and  that  this  ia  m««^y  * 
regulation  of  the  market  and  oonfers  no  o( 
property  whatever,  and  that  to  say  it  doessuiiM 
ttiough  one  should  say  that  if  an  Act  of  PtrlLnamt 
t*r  bye-law  euaut^  that  iu  the  occupation  of  seats  \h* 
rule  Bettiorea  priortt  should  apply,  this  would  create  * 
right  ol  proper^  in  the  smwra.  ItisfortlftBrpfliatsd 
oot  that  l3Us  Act  of  Pariiament  is  not  lik«an  Ast  tt 
Parliament  embodying  a  compact  b^tweeu  periKitai  or 
corporations  capable  of  eoutractiii^ ;  tliat  the  grwm 
as  such  are  not  a  sufficiently  defimte  body  to  m%kr  : 
oontraot;  that  any  member  of  the  puUio  nsay  bsoocs 
a  grower,  and.  as  a  mmnbsr  of  the  pobtto,  saijof  nut 
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(■lyMBM  to  market,  but  the  particniar  access  to 
fkt  Bufat  tiOGorded  by  the  Act  of  P^irlittiueiit  to 
growers.  I  do  not  propose  to  say  aiiytbiug  more 
tbont  the  Act  of  Parliament  or  bow  far  the  seutious 
of  itmpport  that  argnoMiit  which  I  have  tried  to 
■mnmarise  m  being  the  argamflnt  oi  the  defendant. 
I  only  say  that  in  my  juigmenfe  Hwt  argument  is  of 
nch  a  character  as  to  entitle  the  d»'feudant  to  have 
it  decided  uow,  on  thia  application,  whether  or  not 
ibi«  action  is  j.rop^rly  constituted  or  whether  it  ought 
Dot  at  onoe  to  be  itayed  for  ita  obviona  dftfaots. 
Vothiag  that  I  ha;ve  aaid  in  my  jndfpnent  ia  integaded 
to  be  any  judgment  npon  the  meaning  nf  the  Act  of 
Parliament  or  the  validity  of  the  arguniont  which  I 
have  nunmarized.  I  have  only  stated  it  sufficiently  to 
wooimt  for  my  ooncloaion  that  the  judgment  of 
BoMTt  3mf  WBM  patfaolly  ligiitt 

Appeal  allowed. 

Sofidfeon,  H.  B.  BeB;  Ta^lart  Son,  <fe  StmberU 


From  Q.  B.  Div. 
(Liodley,  M.B.,  and  Bigby  and  }  Feb.  10,  11. 

▼an^^WaiiMMTSj^  ) 

/«  re  Frances  Haxdfokd  &  Co.  (a.) 

B<uJcrupt^ — Married  woman  trading  Meparatetjf  /mm 
Ut  MMMntf  in  firm  name—Nm'Compliance  with 
tankrupley  notice  —  Act  of  bankruptcy  —  Marrird 
Wme$^»  Property  Act,  1882  (4o  tf:  46  VicL  c.  75),  s. 
1  (5)— J?.  8.  <?.,  ord.  48a.  rr.  4,  6,  8,  11. 

Wkm  a  judgment  has  been  obtained  €igaintt  a  married 
MMtt  trading  teparately  from  her  hueband  in  the 

mm^  nf  a  firm,  even  if  in  the  form  pr^S'-ribtd  hi/  Soott 
r.  Morley,  36  li.  67,  20  Q.  B.  D.  120,  cm  applicable 
to  married  winneii,  she  i$  not  liable  to  be  made  a  bank- 
rnt  upon  a  hankruptcy  notice  founded  on  thai  judgment. 
The  judgment  i$  marely  a  judgment  againtt  hSr  teparate 
mtatt. 

Appeal  from  the  Toapctrar  in  bankntptoy. 

In  Ootobar,  1898.  Momn.  Hbon  Broa.  signed  final 

judgrnent  under  order  14  for  £52  49.  lOd.  for  poods 
supplied  against  the  firm  of  Frances  Handford  Co. 

An  appearance  to  the  writ  had  been  entered  by 
Prances  Handford,  trading  aa  Franoea  Handford  & 
Co.,  but  she  did  not  appew  to  Am  piroeeadinga  mider 
«d«14. 

After  judgment  the  plaintiff  served  Mm.  Handford 
with  a  bankriijjtcy  notice,  arid  on  the  7th  of  December 
pmented  a  potition  in  bankruptcy,  when  they  dis- 
«med  for  the  fttat  lima  fhafc  Mn.  Andlixd  ma  a 
■aixied  tronnao. 

ThepetitibD  waa  oppoaad  on  two  gromidt :  (1)  that 
Mrs,  Handford  was  not  trading  sejjarately  from  her 
husband,  and  (2)  that  having  regard  to  the  form  of 
the  judgment  against  a  married  woman  in  Sadt  v. 

36  W.  B.  67,  20  a  B.  D.  120  (at  p.  132),  a 
receivmc  cfder  oonld  not  properly  be  made  on  a 
bankmpt^y  patition  founded  on  a  jodgmant  obtained 
sgainat  a  married  woman. 

Mr.  Registrar  ITope  madt  !i  rr<!(  iving  order,  holding 
that  Mm.  Hnndford  was  trading  separately  from  her 
btnband,  aod  that  having  allowed  judgmoKt  to  go 
•gainft  her  by  default  ahe  was  aatopped  from  oppoe- 


F.  Coamr^WiUiM,  for  tba  afpeUaal,  ww  atopped  by 

iri. 


the  oou: 


Hansell,  for  the  respondent. — DilJrm  v.  Cunningham, 
L.  R.  8  Ex.  2:{,  21  W.  R.  Dig.  90,  was  decided  upon 
the  words  of  se(  tion  5  of  the  Debtors  Act,  1869 ; 
jurisdiction  was  given  to  onler  imprisonment  or  pay- 
ment of  the  debt  by  instalmenta ;  todi  an  order  was 
held  to  apply  to  a  married  woman.  [YacohaIT 
Williams,  L.J.,  referred  to  Lovell  <£;  Chriatmaa  v. 
Beauchamp,  43  W.  R.  129,  [1894]  A.  C.  ()07.]  A 
married  woman  can  be  made  bankrupt  if  she  has 
committed  an  act  of  bankruptcy.  He  referred 
to  the  iadginent  of  Bo  wen,  LJ.,  in  Scott  t.  MwUh  ; 
The  Alliance  D, ; ,  ;tand  TnveUmeniCh.'r.  Oardintr,  10& 
L.  T.  Journal  224;  and  In  re  Oardiner,  BiB  parte 
Conhun,  36  W.  R.  142,  20  Q.  B.  D.  249. 

LtxsLEY,  M.B. — This  caae  raises  a  new  and 
intereetiog  point.  The  debtor  is  a  married  woman 
trading  under  tiie  name  or  firm  of  Frances  Handford 
&  Co.  Her  husband  was  in  trouble,  and  I  ahall 
assume  for  the  purposes  of  this  judgmi  Tit  that  she 
carried  on  business  separately  from  her  husband  within 
the  legal  meaning  of  flioae  words.  8ho  appointed 
him  hn  attomCT  to  the  buaineesin  her  name^ 

•ad  die  gam  hmi  power  to  aign  cheques  per.  proe. 
Some  persons  supplied  the  firm  with  pooda  in  the 
ordinary  way  of  business,  and  also  I  think  iu  the 
ordinary  way  of  business  did  not  take  the  trouble  to 
find  out  who  were  the  persons  constituting  the  tirm 
with  which  they  ware  dealing.  Tbat  is  common 
enough ;  then  when  yon  want  payment  yoa  find  out 
who  owee  yon  the  money.  l%e  peraooa  who 
supplied  these  goods  did  not  even  do  that, 
but  issued  a  writ  under  order  48a  against  the 
ftn  for  llie  piioe  of  the  goodi.  The  lady  entered 
•a  appaaraBoa  mider  her  own  name^  trading  aa 
Franoaa  Handford  ft  Go.  The  plaintiffii  proiMad 
quite  regularly  under  order  14,  and  pot  judgment 
against  Frances  Handford  A:  Co.  What  in  the 
consequence  of  that  Y  Upon  that  judgmcut  they 
have  issued  a  bankrupti^  notMse*  and  seiek  to  have 
this  lady  made  haakmpt.  The  view  at  the  registrar 
wtw  that  she  was  trading  separatfly  from  her  hoa- 
baud,  and  that  she  was  eetojijiixl  by  having  allowed 
judgment  in  the  name  of  tin-  tirm  to  go  agnitiHt  her 
by  default  from  saymg  that  that  wan  nut  a  good 
personal  judgment  MjaJnak  her. 

Upon  tiie  eaamnpoon  on  which  I  am  proceeding* 
that  thia  married  woman  waa  trading  separately  from 
her  hnaband,  it  is  plain  that  she  wiuj  huhlv  to  be 
adjudicated  a  bankrupt  under  s.  1,  sub-section  6, 
of  the  Married  Women's  Property  Act,  1882.  That 
section  pnmdes  that  '*  Eveiy  woman  oairying  on  a 
trade  aeparatdy  from  her  hoabaad  ahall  ia  reepeot  of 
her  H(  pfirfiffl  property  be  subject  to  the  bankruptcy 
laws  in  the  SHino  way  as  if  she  were  a  frinr  fie." 
Tho  question  is  what  is  the  legal  effect  of  that.  It 
has  been  decided  that  upon  a  judgment  against  a 
married  woman  in  the  form  settled  in  Soott  v.  Morley 
she  cannot  be  made  a  bankrupt,  because  there  is  no 
personal  judgment  on  her  to  pay,  but  a  judgment 
against  her  separate  property  Uf.)t  aiibject  to  restriiint 
against  anticipation.  That  form  provides  as  follows: 
"  It  ia  adudged  that  the  plaintiff  do  recover  £  and 
coste  (to  be  taxed)  •gmut  the  defendant  (the  maniad 
woman),  snbh  asm  and  ooela  to  be  payable  out  of  her 
separate  property  as  hereinafter  mentioned,  and  not 
otherwise.  And  it  is  ordered  that  execution  hereon 
be  limited  to  the  separate  property  of  the  defendant 
(the  married  woman),  not  subject  to  any  reatriotiOB 
against  anticipation,  unless  by  leaaen  of  aeotloa  19 
of  the  Married  Women's  Property  Act,  ISS'j,  the 
property  shall  be  liable  to  execution,  uotwithwtaiiding 
such   restriction."      Where  a  judgment   haa  been 
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tlun  oiuM  ft  DMiRied  woman,  thoogh  die  mfty  be 
mads  bttttkrnpt  lior  other  osiues,  is  not  HaUe  to  bn 
made  a  bankrupt  upon  a  bankruptey  notice  founded 
on  that  judgment.  That  brings  \i»  baok  to  the 
queation  what  is  the  legal  effect  of  a  judgment 
■gainst  a  manned  woman  in  the  name  of  the  fitm 
under  wUdi  she  is  trading?  Looking  at  ord.  48a,  r. 
11,  coupled  witli  rnles-  4,  5,  and  S.  I  thir.k  it  is  not 
difficult  to  Bee  what  it  la.  The  effect  ia  iLuit.  tLu  form 
of  the  judgmeut  conceals  the  truth,  but  does  not 
alter  it.  When  yoa  have  a  rule  which  enables  you 
for  the  sake  of  oonveoienoe  to  bring  an  action  and  to 
obtain  judgment  against  a  firm,  yoa  are  in  truth 
bringing  an  action  against  the  persons  who  constitute 
the  firm,  and  the  judgment  ia  really  a  judgment 
against  the  individuals.  That  is  all  that  the  rule 
means.  Whether  is  enforcing  that  judgment  in  a 
eeee  where  the  finn  oonaiate  of  a  manied  woman  yoa 
■haUlaeDellie  anljnar7>{./a.,  or  a  special  Ji. /a.  iu 
the  form  prescribed  in  >Sc<jff  v.  3/ ? '  T  i  iuBt  leave 
the  croditors  to  detoriuine.  I  caiuioL  ihiuk  that  the 
judgment  will  have  any  effect  except  aa  a  judgment 
against  her  aeparate  estate.  In  my  opinion  a  married 
woman  oannot  be  nede  e  beakrapt  upon  a  judgmiott 
in  this  form. 

The  appeal  will  therefore  be  allowed,  and  the 
noebjag  order  rescinded,  but  there  will  be  no  ooati. 

BlOBY,  L.J.,  coiictin-sd. 

YaUOHAS  WltJ^VMa,  L.J. — I  also  agree  with  all 

the  raaeona  which  have  been  given.  I  want  to  add, 
speaking  for  nmell,  that  the  pceoeeding  by  bank- 
ruptcy notioe  whioh  by  the  preeent  Bankruptcy  Act  is 

substituted  for  the  former  proceeding  by  way  of 
debtor's  summons  is  a  bankruptcy  proceeding,  and 
although  you  may,  on  filing  the  petition,  be  tUlowed 
to  use  for  oouveaieooe  the  colloctive  name  or  the 
trade  name  as  the  name  in  which  the  prooeediag  shall 
be  instituted,  it  is  perfectly  plain  that  in  bankruptcy 
you  muat  drop  the  use  of  that  name,  and  take  caro 
that  your   proceedings   are  personally  against  the 

rrson  whom  you  nenk  to  make  bankrupt.  The  result 
ultimately  that  the  adjodioalion  i*  en  edjndieation 
against  the  individoeL 

AppecU  allowtd. 

BoUoitors,  rross  «fe  Snever;  ButUfa,  YtaUs,  <k  Hart, 
iotSdse^  Btti»t  BinnfaghMn. 


(Lawrauue  aad  Chuuu«ill,  JJ.)  j 

BrtAUMT  V.  Obahah.  (a.) 

Patent  agent — Regittrution — (\tnvidion — Per»vn  prar.- 
Utvuggriw  to  pastii^^  Act — "M^kt  acquired" — 
PaleHt$,  Detigm,  and  Trade'^Marft$  Ad,  ifeS  (46  A 

47  Vict.  r.  57),  ...  \(^\  Patents,  Detigna.  and  Trade- 
.Uar/ci  Ad,  lUS'd  (al  <*  52  I'id.  c.  50).  M.  1,  27— 
llegiitf-r  of  Patent  Agent*  Rnkt,  1889— Pa(«><  Rules, 
1890.  r.  ^l—R^itUr  Patent  Agaitt  Btila»  1891, 
r.  1. 

Section  1  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1889,  tub-0eetion  1,  «met§  that  no  per$on  thall  be 
€nt6B€tiode$tHh»  himt^  as  a  paieitt  a^t  unlew  ht  i$ 

registered  as  a  patent  agent  in  purstwu.  '  <</  the  Ad. 
Sedion  27  provifles  that  nothing  in  tht  Act  iifiall  affed 

(a.)  Reported  by  C.  Q.  Wilbbauam,  Esq.,  Barrister- 
«t*Lew. 


U»»  paUdi^  of  any  **nght  acqmrtd"  iej^  tktmr 
iNMonnenC  AdL 

Held,  that  a  person  whn  had  been  i>r(idi*!iig  tu  a 
patent  agent  atul  describing  himself  as  such  prior  lolki 
passing  qftht  Act  is  not  protected  by  sedion  27  frm 
aperaHoii  itf  uetion  nor  from  the  tioMi^  tofutk 
fin  iMpo§ed  By  the  Begkter  ef  Pateiit  Agents  JMn, 
1880,  madf  iVi  pursicnnre  rf  the  Ad. 

IlffJ,  a/io,  thnt  the  Il><jli>U:r  of  Patent  Agentt  Rah, 
\ii>i'J,  are  iiif  rrce,  bminse,  mimtniiig  t/tfj  wrrr  r- yi.-''. 
by  rule  81  of  the  Patent  Rules,  1890,         icere  rr- 
enaded  tufukl  t/the  Ruidv  0/ Afcwf  Agem 
1891. 

Case  stated  by  a  metrqpolileit  pelioe  mgillHle 

under  20  &,  21  Vict.  c.  43. 

An  information  was  pr^rred  by  the  retpoodeot 
againet  the  •.ppeUent  uniaer  the  Palente>  J>wgBi,  ud 
Trade-Marfce  Aet,  1888,  eharging  him  with  hnowo^y 

describing  himself  as  a  patent  agent,  he  not  bM| 
registered  as  such  in  pursuance  of  the  Act, 

It  was  proved  that  the  appellant  had  since  h'^S 
described  himself  as  a  patent  agent  and  thst  he  wu 
not  registered  as  such  in  the  tegSter  ol  the  Ghsilmd 
Institute  of  Patent  Agents. 

It  was  further  proved  that  for  some  y««n  piior  to 
1888  till'  ;i[-|tcILitiL  iin>l  |ir.i,:nsi-il  iL=,  a  p^t^nt  ny-^.' 
and  had  i.  si nlipd  himself  as  such.  H-j  h-id  a 
ertificate  iat-  1  di  9th  of  October«  1»4.  i^ut^i  j 
the  Board  of  Trade,  stating  that  he  was  antitlad  to  be 
registered.  Be  had  also  applied  to  be  Jtegistewd  ia 
pursuauce  of  the  A  V  b  tt  as  he  did  not  pay  th«  i<« 
payable  under  rule  li  of  the  Regi»t«r  of  P»t*nt 
.\geuta  Rules.  1889,  hi»  name  was  not  euterwi  on  lbs 
register.    The  magtstrate  convicted  the  appeUauu 

The  Patents.  Designs,  and  Tr«de-Marks  Act,  !&!>■!. 
8.  101,  provides  for  Uie  making  of  rules  by  the  Boacd 
of  Trade  for,  among  other  matters,  regnlatin;?  tit* 
practice  of  registration  under  thit  Act. 

Sub-section  4  provides :  "  Any  rules  mftde  ifi 
pursuauce  of  this  section  shall  be  laid  betee  boU 
Hooaee  of  Perliemeat,  if  Parliament  be  in  evBDo  at 
the  tine  of  naUng  tliereof ,  or,  if  not.  then  as  soon  u 
practicable  after  the  beginning  of  the  then  nfxt 
session  in  Parliament,  and  they  shall  bc»  ;idvtsrtued 
twice  in  the  official  jounial  of  the  comptroller," 
sab-section  5  provides  Uiat  if  within  forty  days  stther 
Hooae  of  Parliament  shall  by  neolntion  din^irew  d 
snch  rules  they  shall  be  of  no  effect. 

Sectiou  1  of  the  Patents,  Designs,  au  J  T:  i  ie-M*rf» 
Act,  1888.  sub-section  1,  provides  that  aft«r  the  Ut  ot 
July,  1889,  no  person  shall  be  eutitiiid  to  d««cnbe 
hims^  as  a  patent  agint  unless  he  is  registered  as  s 
patent  agent  in  panaaaee  of  the  Act.  Sub  esetioa  t 
proTides  that  the  Board  of  Tirade  may,  from  tiws  to 

time,  make  rules  for  the  purpose  of  giving  «SiCX  to 
the  section,  and  that  the  provisions  of  set^ioo  101  d 
the  Aet  of  1863  shall  apply  as  to  rules  so  made  m  if 
they  were  nude  in  pnietuMioe  ol  that  Act. 

Sob-aeetion  3  fwoirldes  that  **mtenj  penoa  i^ 
provo.H  to  the  satisfaction  nf  the  Beard  of  Trads  th»t 
prior  to  the  passing  of  taia  Act  ho  hail  bwn  hma  ^ 
practising  as  a  patent  agent,  shall  he  entitled  tu 
registered  as  a  patent  agent  in  pursu&uc  ■  of  thi: 
Act."   Sub-section  4  imposes  the  penalty. 

Section  27  provides  as  follows  :  ' '  The  principal  A^ 
shall,  as  from  the  commencement  of  this  Aot,  u3u 
effect  subject  to  the  additions,  omitsiuus,  ^od  *al~ 
stitutious  required  by  this  .\ct,  but  nothing  ia  tha 
Act  shall  affect  the  validity  of  any  act  dswehl%ltt 
acqaiced*  or  liabili^  inourrad  before  the  oumweerw 
moot  of  thia  Aot** 

Kule  5  of  the  Begister  of  Patent  Agents  Bole*. 
198^,  made  pursuant  to  the  Act  of  1888,  pfovidM 
that  a  peieoa  «dio  is  deriraoi of  being  wgiatawdie 
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latent  ftgent  on  the  ground  thnt  prior  to  the  paasing 
of  the  Act  he  had  been  bofui  fide  practising  as  a  patent 
i|Hit  shnll  ptodnoa  to  tha  Boaid  of  Trad*  »  ^/Mx^tatj 
dadaration  in  the  fbrm  fhonln  prorlded,  and  that 

npion  that  bein^  done,  or  tipon  further  evidence  if 
Vanf  shidi  requim  it,  the  I^oard  of  Trade  shall  issue 
a  certificate  tliHt  the  persun  therein  named  is  entitled 
to  be  legistered,  and  the  reg^tvar  ihaU  on  reoeipt  of 
Mh  oertifloate  enter  the  name  of  audi  peraoo  in  the 
rejrister. 

Kule  J 1  prcmdwi  that  a  fee  of  five  guineaa  sbiiU  be 
juiyable  for  tlu  t- t^^-s'i  i*ion  of  thn  iiiitne  of  li  pHtent 
•g«ut  who  has  been  Inmu  fide  in  praotiue  prior  to  the 
faMing  of  the  Act. 

lole  81  of  the  fnteot  Bnlee,  1880,  pnividBe  that 
"AS  general  nilfe  heratofore  made  by  the  Boerd  of 
Tnde  under  the  Pfttents,  Designs,  aud  Trade-Marks 
Acts,  IIH>6  to  Hi66,  shall  be  itud  they  are  hereby 
repesled.    .    .  ." 

TheRegieter  of  Patent  Agente  Bolee.  1881,providea 
(rule  1 )  as  followe :  **From  and  after  the  oomuMnoemettt 

of  th("-r-  ml»8  all  the  dntii  s  -ni  J  powers  of  thn  Institute! 
of  Patent  AgeutH  uudtr  lliu  Kegister  of  Pttttut  Agents 
Bules,  1889,  .  .  .  shEill  ho  transferred  to  and 
tested  in  the  Chartered  lustituto  of  Patent  Agents, 
end  the  roles  of  1880  slui^U,  where  qpUenble,  and 
ane  so  lu  they  mn  nlteiwd  by  the  preeent  nilei, 
hare  effect.  • 

TLere  was  do  pro<if  that,  after  tbo  eiiactment  of 
the  rules  of  1691,  the  requirements  of  section  lUl  of 
fte  Aet  of  1883  hiid  been  eompIiBd  with  in  raepeet 
te  the  rales  of  1889. 

Muir  Mackenzie  {Samuel  Orem  with  him),  for  the 
eppdUeat.— Registntion  by  a  person  who  has  been 
practising  before  the  jmssing  of  tho  Act  is  optional. 
Mor*'over,  the  iij>p>  Ihiut  is  pnitecte  l  by  section  27  of 
the  Act  of  IHSS. — Tlmt  section  iiieuns  thnt  iio  rights 
acquired  before  tho  Act  w&s  passed  are  to  be  affected  or 
twan  away  by  the  Act.  The  appellant  had  before  the 
Act  was  passedae^iiiied  a  right  to  deaeribe  ae  a 

l-atftit  agent  withont  bsiog  registered  and  without  the 
payment  of  a  fee.  Tbut  was  one  of  the  rights  saved  hy 
iecUun  27  ;  //yuj/A  v.  iVindtu,  32  W.  B.  452,  12  Q.  B,  D. 
224.  The  Legislature  did  not  intend  to  iniiKise  upon 
patent  ageate  the  poial^  of  five  gaineae  lor  doing  that 
which  they  had  been  in  the  habit  of  doin^  bHtore  the 

Act  was  juissed.  It  was  uot  intended  to  affect  the 
position  of  sucii  peraous,  excejit  for  tlie  better.  The 
rales  of  1889  were  repealed  by  the  rules  ot  1890,  and 
t^Tff.  therefore  no  longer  in  force,  so  tliat  the  fee  pro- 
vided for  in  those  rules  ie  now  no  longer  payable. 
The  rules  of  1891,  without  specifically  re-enacting 
those  of  1889,  treats  them  as  if  tney  were  iu 
force.  Bules  cannot  be  re-enacted  hy  a  mere 
rt^fereuce  to  them  in  a  later  boiy  of  rultjs  trn 
if  they  were  in  foioe.  If  it  intended  to  re- 
enact  than,  a  neer  body  of  mlee  ehonld  have  been 
fianied  embodying  tiie  old  onea,  and  theee  tihoald 
hare  been  hiid  upon  the  tables  of  both  Houses  of 
Parliament  as  prescribed  by  section  1(U  of  the  Act  of 
1883.  '  CiiANXELL,  J. — It  cannot  be  necessary  to 
prove  tnat  in  every  oaee.]  On  these  grounds  the 
oomvidieB  oeanot  be  anitaiBed* 

B.  SiOton  and  CbrHis  Ormit  for  the  respondent, 
not  flailed  on. 


LAWlUJjrcE,  J. — There  are  two  questions  in  this 
c«if<>.  The  first  is  whether  the  appellant  is  entitled  to 
'  -iiil  i  himself  as  a  patent  agent  withont  being 
nsgidtercd  as  such  and  without  having  paid  the  lee 
required  by  rule  24  of  the  rules  of  1889. 

It  is  saw  that  he  ie  so  entitled  becatue  having 
practised  an  a  patent  agent  before  the  Act  of  1888 
into  loios  he  had  aoqtdnd  the  right  to  so 


describe  himself,  such  right  being  preserved  to  him 
by  virtue  of  section  27  of  the  Act. 

Before  the  passing  of  the  Act  aayona  eould  deeoribe 
hinuelf  as  a  prtant  agent  wiliioitt  having  gone 
through  any  examination  and  without  having  got 
himself  registered  as  a  patent  agent.  I  think  the 
right  reserved  by  section  27  is  a  right  which  rendered 
it  unnecessary  for  persons  who  had  practised  as 
patent  agents  before  tee  Act  to  nndergo  an  examina- 
tion, and  the  section  doos  not  reserve  to  .such  persons 
the  right  to  continue  dcHcribing  themselves  as  patent 
agent.s  without  being  registered  and  without  payment 
of  the  fee  provided  by  the  rules  of  186^. 

The  second  point  is  that  the  rules  of  1889  arc  no 
longer  in  force*  Ibese  rales  wpsar  to  have  been 
repailetl,  by  inadvertence,  by  nucs  enacted  in  1890. 
The  question  is  whether  they  were  re-enacted  by  the 
rules  of  1891.  In  my  opinion  the  effect  of  the  rules 
of  1891  was  tovsoennotthoseof  1889  with  one  or  two 
alterations. 

CTiAirvKLTj,  J. — I  am  of  thp  same  opinion.  There 
is  "Illy  Mil-  point  of  ini;  n u-f u.u  Tlie  Act  of  1-^^^  f^r 
the  first  tiuie  iuipoaea  restrictions  upon  perBous 
practising  as  patent  agents.  Section  1  provides  that 
no  one  is  to  desoribe  li^nself  as  a  patent  agent  unless 
he  is  register^  as  a  patent  agent  pursuant  to  the  Act 
and  certiun  privileges  are  given  to  persons  who  have 
before  the  paitsiug  of  the  Act  been  botid  /(<i«  practising 
as  patent  agents.  That  is  a  very  ordinary  form  of 
legislation.  The  Act  hasi  further,  a  saving  claase,  also 
of  a  very  ordinary  kbud.  That  lAanse  preaervee  certain 
*'  rights."  It  is  ^iuggefited  thnt  n  l  onatructton  should 
be  placed  upon  the  wonis  "  riglii  acquired  "  which 
would  nullify  the  provisions  of  the  Ac.  itlti  gether  in 
the  case  of  persons  who  had  been  practising  as  patent 
agents  jinor  to  its  commencement. 

"  Right  acquired  "  means  somo  special  n^t  ac- 
quired by  an  individual,  uot  a  right  in  the  sense  that 
every  man  has  a  right  to  do  that  which  the  law  has 
not  forbidden  him  to  do.  A  person  does  not  acquire 
a  right  by  doing  that  which  he  is  not  expressly  for- 
bidden to  do.  A  person  doee  not»  for  example^  fay 
wealing  them  aoqinre  a  right  to  wear  speotades.  That 
is  note  "right  ac<iuired,"  therefore  the  term  "right 
acquired  "  does  uot  apply  to  persons  who  had  practised 
as  patent  agents  boiBn  this  eammanosmsnt  of  tha 
Act. 

It  is  said  that  the  rules  of  18N9  have  been  repealed, 
and  words  were  certainly  used  in  the  rules  of  1890 
which  are  wide  enough  to  raise  the  point.  But  it  is 
unnecessary  to  deciau  it.  For,  afisumiug  that  the 
rules  of  1890  did  repeal  those  of  1889— and  if  they 
did  it  was  clearly  by  inadvertence— it  seems  to  me 
that  the  thing  is  cured  by  sttotiMT  noddent.  It 
beeama  neoe8»ary  in  1891  to  provide  something 
further,  and  the  rules  of  1891  wore  made. 

For  my  own  ptut  I  doubt  whether  the  provisions 
of  section  101  of  the  Act  of  1883  are  more  than 
directory,  and  all  tliat  is  said  against  the  mlee  is 
that  they  were  not  hud  before  Parliament  in  1891. 
The  rules  of  ISOl  expresily  say  that  the  rules  of  1889 
shall  have  eJYe<  t  with  certain  modifications,  80  that 
though  the  rules  of  l"*!'!  were  framed  on  the 
assiiiuption  that  the  rules  o£  1889  existed,  yet 
sulHcient  is  said  t^)  re-enact  them. 

The  only  question  in  whether  there  is  power  to 
impose  fees  upmi  patent  agents  who  practised  as  such 
before  the  comnii'nceiii.  nt  of  t  he  Act  of  INSS.  If  that 
point  was  ever  in  doubt,  it  was  cleared  up  by  the 
decision  in  ImtittOt  0/  AlMl  AgmU  V.  Zoejhoood, 
[1894]  A.  C.  347. 

Apj/ml  (liamUttid, 

Solidtars li» theappslLmt,  Firth  JbCo. 
Solidton  for  the  respondanl»  Baifurd  4  FrwMi^ 
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(Ansuturr)  v.  Oul&e  (Ekspohdskt). 


High  Coubt. 


Jsn.  94. 


Q.  P  Div.  1 
(Lawrance  and  Channell,  JJ.)  j 

HUKTER  {Al'}irll>,nt)  r.   ClARK  ( AV^/,o,/,/«4t}.  (a.) 

Medical  yraditnnitr  -  -  fAcfntiate  of  tJie  Society  of 
Aix'thimrie-i  —  Title  of  physician  —  Wilfully  and 
faUdy  taking  and  ming  the  same — Oonvictitm  by 
Justicea— Medical  Act.  1858  (21  .t  22  Viet.  e.  90),  •. 
AQ— Medical  Act,  1886  (49  ±  ftO  Vict.  r.  41),  «.  6. 

A  licmtioie  </  <Ac  Society  of  dpotheearie$  of  Lvadon 
rtgilttnd  tintg  CAe  coming  into  oj^ratton  of  the  Medical 
Act,  1886,  and  therefore,  bij  srriinn  6  of  that  Act,  entithd 
to  practite  taedicine,  turgery,  and  midtoiferu,  ii  not 
mtiOtd  to  thtcrib$  hinu^a*  a  ph^eiam. 


Special  case  stated  by  jostdoes  sitting  at  the  Chtlton 
Petty  Seasions  for  the  ooanty  of  Cambridge. 

The  qnestion  of  law  raised  by  this  appeal  waa 
whether  a  licentiate  of  the  Society  of  Apothecaries 
of  London,  registered  8ino«  the  coming  into  operation 
of  thr  Medical  Act,  188C.  liml  (lif-r-^forr-,  l,y  virt.u--'  of 
section  6  of  that  Act,  ectitlttd  to  practise  uediciiie, 
surgery,  and  midwiloy.  oodd  noperly  dMsdbe 

Th*  ea«e  Mt  oat  the  lusta  tad  oomlatitioiit  mlwlaii- 

tif^Ty  as  follows  : 

Tito  appellaut,  Mr.  H.  K.  Hunter,  was  a  duly 
registered  inedioal  ])ractitioner.  entitled  under  the 
Medical  Act,  1886,  to  practise  medidne,  tntgery,  end 
midwifery.  In  December,  1897,  fhe  eppdlant  tMeoded 
one  William  Hawkins,  and  on  the  2Sth  of  December 
and  the  23rd  of  March,  1898.  made  use  of  the  name 
and  title  of  }>h^  siiian  by  causing  to  be  printed  and 
detiTBTiid  to  W  illiam  Hawkins  and  to  one  Elizabeth 
fihatton  certain  bill -heads  bearing  the  following 
wade:  "To Eimnle* Hunter, pbjrakiaiieiidiorgeon, 
for  pirofcoddnal  sMendeooe,  fto.^ 

An  information  and  complaint  was  ]  n  f>  rred  by  tbe 
rospondent  against  the  appellant  under  section  40  of 
21  &  22  Vict.  o.  90,  for  that  he  did,  and  continued 
wilfully  end  felealy  to,  pretend  to  be  a&d  to  teke  and 
nee  the  neme  and  titie  of  phyiMan  oontniy  to  the 
provisionB  of  the  statute. 

The  justioes  oonvict«d  the  appellant  of  the  alleged 
(  H  no  and  edjndged  him  to  pey  »  flue  of  £6  eud  £8 
for  costs. 

The  appeOeat  theNiipmt  i^iplied  for  e  oeie  to  be 

stated. 

On  the  part  of  the  appellant  it  was  contended : 
That,  liirig  in  possession  of  a  diploma  g^ranfed 
by  the  .Sf^iety  of  A|>"thecaries  of  Loudon,  dated 
lue  19th  of  October,  I  ':  in  pursuance  of  which  he 
tna  edmitted  e  Uoeutiateof  thatsooie^  end  registered 
aa  enoh,  and  whioh  iBploma  stated  that  the  appellant 
possessed  the  knowledge  and  skill  r'^quisite  for  the 
efficient  practice  of  mediciuu,  surgery,  and  mid- 
wifery, and  that  he  being  so  registered,  and  by  virtue 
of  section  6  of  the  Hedioel  Act,  1686,  he.  the 
appellant,  was  (a)  entitled  to  take  and  nee  llie  titles 
of  "  physician  "  and  "  surgeon  "  if  he  thought  fit  to 
do  8o ;  and  {b)  that  notwithstanding  the  use  of  the 
jini:ii'  (>r  title  of  phj'Rii  1  III  there  was  nothing  to  show 
that  the  appellant  wilfully  and  falsely  used  the  same 
— on  the  eontiary,  that  be  did  so  in  good  faith ;  further, 
that  he  wes  authorised  and  justified  in  so  doing  io 
ccmsequeooe  of  the  note  which  was  produced  and 
R  In  itted  as  purporting  to  be  issued  hy  the  flooietijr  of 
Apothecaries  of  London  as  follows : 

"The  L.8.A.  (188'j)  can  call  himself  by  any  title  or 
titijee  whioh  he  prefers  to  adapi  deMrting  his  right  to 
praetiBe  medioine,  surgery,  end  tnidmlery,  provided 

(u.)  Reported  bv  £hskin£  K£ID,  Esq.,  Bamsiei- 
at-Law. 


that  he  does  not  directly  or  indirectly  assume  a  titb 
conferred  by  another  licensing  body  or  tudverrity." 

In  support  of  the  foregoing  contentioof  FHi-.  r. 
Krl/y.  9  W.  R.  56,  6  H.  &  N.  222,  .TO  L  .J.  M.  C.  T,, 
was  dtod. 

On  the  part  of  the  respondent  it  was  contended :  Thai 
the  case  was  iu  all  respoctfl  similar  to  th»t  of  li'y.  t. 
Baker,  8  Times  L.  B.  123,  56  J.  P.  406,  40  .  £.  1% 
146.  In  that  inttanoe  one  S.,  a  lioeneed  andrsgistersd 
apothecary,  used  on  hi<i  do  tr  after  his  name  the  letters 
M.D.,  hIso  the  words  Physician  and  Sur^uou,  thuufii 
he  was  not  registered  as  a  physician  or  surgeon  an«r 
the  Medioal  Aot,  and  the  ooort  held  he  wss  ri^ti^ 
oooTieted  under  21  ft  28  Viet  o.  90,  a.  40.  of  Idssly 
pretending  to  be  »  phyaieiaa,  eugeoii*  and  doctor 
respectively. 

The  questions  of  law  upon  which  the  esse  wu 
stated  wore :  (a)  Whether  or  not  the  appellant  hold- 
ing tite  tiile  of  *'  L.8.A."  and  being  registered  ss 
such,  was  authorized  to  take  and  use  the  title  of 
physician  in  the  manner  the  appellant  so  used  it; 
tiTi  i  f  '.)  whether  on  tli.'  fuLt^  the  magistrates  were 
right  iu  finding  that  the  appeiiaat  so  described  him- 
self  wilftiUy  and  falsely  wxthhl  the  — o( 
21  &  32  Viet.  o.  90.  a.  40. 

Afterthe  oaeehad  been  elated  the  appeUratdM, 
but  the  Society  of  Apothecaries  determined  to  go  oa 
with  the  matter,  and  it  wan  stated  iu  court  that  tbe 
real  respondent^  to  these 
General  Medical  Council. 

finhfane,  Q.C.  (Hortux  Condy  with  him),  for  lbs 
Pxjif  ty  i  f  Apothecaries,  in  support  of  the  appeal  to 
quash  the  conviction,  said  the  eooiety  was  incor- 
porated by  ehatter  grante<l  by  JamfliL,  and  mm- 
ttoned  ae  a  onxioue  &Mt  that  by  an  unrnealed  staMs 
modioli  men  couM  not  legally  praenae  in  Orsst 
Britain  without  the  permission  of  the  bishop  of  th« 
diocese.  By  an  Act  pasted  in  1815  an  a^>othfcary  i 
right  to  prescribe  became  reeognize<l  by  ntatute.  A 
draggist  compounded  according  t  *  the  prescriptian 
ana  aold  drugs,  but  an  apothecary  prescribed  ani 
dispensed  his  own  prescription.  By  the  Act  of  ISSfi 
a  L.8.A.  became  «mtitl«i  to  practise  medicine, 
surgery,  and  midwii'  ly,  L.n  l  he  submitted  that  it 
followed  that  such  a  person,  having  by  examination 
ahown  tiiat  he  possessed  the  knowledge  and  skill 
tequiaite  to  praetiBe  in  thoee  three  bminohee  of  the 
medi(»l  promslon  wae  entitled  to  eall  himfdf  a 
a  "physician,"  the  meaning  of  the  word  being 
a  person  qualifittd  to  practise  physic — ie.,  medi- 
cine, surgery,  and  midwifery.  Before  the  Act  of 
1886  a  aan  night  have  been  prosecuted  for  call« 
ing  hfanedf  a  anrgeon  if  he  was  only  qualified  ss 
K  1  liYflii'-an,  since  before  that  date  the  titles  weredis- 
tu.guiah.kbiB  and  distinct.  These  title*,  however,  bsd 
cease*!  to  be  the  particular  properties  of  piirticiilAr 
licensiug  bodies,  and  tiie  modical  Acts  gavo  to  do 
one  licensing  body  the  monopoly  of  the  word 
'  *  physician  to  its  members.  [GSAnffLlH  J.^If  the 
word  "  physician"  in  the  section  we  are  eoneldenng 

is  used  ill  M.  j  -  '[:iiljir  ai'iisi'  .iH  pquivulent  merely  tv 
"  doctor,"  then  the  conviction  is  wrong  ;  but  it  in  it« 
tedinical  sense  as  implying  that  the  person  using  it 
holdea  q>eoial  qnalifi^tionfroai  aparuoular  licensiac 
body  that  enlitiee  him  to  nee  tito  title  of  physieiiB. 
then  the  oooviction  would  stand.]  No  doubt  oth#r- 
wise  that  wonld  be  a  test  of  whether  the  convictijr. 
should  h*'  quashed  or  stand  if  the  title  of  pbj'sica*!! 
was  a  registerable  title.  As  a  matter  of  fact  ao 
liceosiog  oody  had  power  to  grant  the  degree  <rf 
"  physician,"  and  therefore  the  Society  of  ApothS" 
cariejs  resented  the  action  of  the  Oeneral  Hfeifiesl 
( 'i  iincil,  who  desired  to  arrMg.-it*  to  th»'ijis,.' v--  th-* 
exclusive  use  by  members  of  the  college  of  a  vof«i 
rimpy  deaeripliw. 
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HiOH  Ck>irBT. 


Mtiir  MrfJrn.r.ie,  in  support  of  the  oonTiotioii,  aaid 
tkit  at  onf  time  apothecariefl  were  a  subordinate  body 
to  physiciHUrt,  tiiid  quot«Ki  section  3  of  32  Hen.  8,  c. 
40,  wbiob  coutamed  &  direct  reoogoition  that  in  154U 
tha  Mtettce  of  phyaii  iucluded  the  knowledge  of 
■Bifiry  and  embraced  the  general  art  of  h«i>ling 
nktther  by  drugs  or  surgery'.  At  ih*  olOMof  llie 
Ittt  century  persona  practising  as  physicians  without 
the  lioenoe  of  the  Ck>Uege  of  Physicians  were  prose- 
entad.  There  was  a  distinction  between  the  praoti»e 
af  pkyaio  and  thA  practiM  of  medicine  and  contended 
Alt  the  tommt  embraoed  the  practise  of  mirg«ry. 
Tbt  Act  of  issfi  cnntained  no  proviHioiia  which  con- 
ierred  on  au  Xb£>.A.    the  right  to  style  himseii 

During  the  argunipnt  the  following  casee  were 
ditcnssed  :  Tin  Atttn-ney-Generat  v.  R'>ijnl  CoiUge  of 
PhytinaM.  9  W.  R.  590,  I  John.  &  Heiu^  561;  Beg.r. 
Ikktr,  66  L.  T.  Rep.  4 16. 40  W.  K.  Dig.  146  (ako  oited 
u  Btg.  V.  JJ.  of  Atton,  Birmingham,  8  Ttmes  L.  B. 

■  Davit  V.  Makuiui,  33  W.  R.  663,  29  Ch.  D.  596 ; 
Ciiikgt  of  Phytician*  Harritm^  Wiluock'a  Luws  of 
the  Medical  Profession,  p.  128 ;  Ellis  v.  Kelly  .  Andrews 
t.8tyn,p,  38  L.  T.  Jitop*  70«»20  W.  R.  Dig.  48;  Blogg 
r.  PSalin,  By.  ft  Voo.  135;  Aoydf  College  of  Phg' 
tUiant  V.  ^'  '  ra  '  Medical  Council,  68  L  T.  Rep.  496, 
41  W.  B.  Dig.  136 ;  Coikge  of  Fhyticiam  Mo$e,  3 
8alk.lT»6Mod.44. 

Thx  OotJSi  allowvd  tlia  appcaL 

LaVTRASCJE,    J.— Th^'    qiiK-Hti-Tl    {\::-\.t    v/c   iirr  railed 

upon  to  dfcide  in  this  ciiB«  seems  to  uie  to  he  this : 
Whether  a  person  who  has  a  certificate  from  the 
Sodety  of  Apothecaries  (by  wliioh  oertifioate,  I  nndar- 
•tsad,  at  the  pirsent  time  be  is  entiUed  to  praodse 

lutb  medicine  and  surgery,  aa  woJl  as  act  as  an 
apothecary)  is  entitled  to  describe  himself  as  a 
ibysician — in  other  words,  whether  in  de8<;ribLng 
flimssll  as  a  physician  the  appellant  was  oontraveuing 
ssrtioB40of  the  Act  of  1858.  In  my  judgment,  if 
«nrh  n  person  v,'&&  doing  that  falsely  and  wilfully, 
th  ju  iiLi'S  wor.ld  be  quite  right  in  couvictiug  him. 
Tliat  M  ti.L-  sli  jrt  answer  to  the  queation. 

As  far  as  I  understand  the  matter,  up  to  1886  the 
only  flsrtifloals  grMMsd  Iqr  the  Society  of  Apothecaries 
«as  a  oertifioato  to  pnotiaa  as  am  apotbooarj.  and 
sitw  that  the  three  bodies  into  wbioh  ^  mediori 
profession  wasdiyided  naniMly.  ]  nicians,  surgeoua, 
and  apotheoariee,  decided  that  nobody  could  haveauy 
oertirate  from  any  one  of  them  who  had  not  passed 
in  soigsn  and  medioiiia,  and  snob  an  examination, 
if  there  is  a  separate  examination,  which  may  be 
Wi]iiirt;d  by  the  Society  of  Apithr,-nnV=;. 

Those  were  the  state  of  niat  N  t  sm  wluuli  the  then 
tk-fcudant,  the  appellant  in  fins  i  use,  considered  he 
W!i8  entitled  tode^ibe  himself  first,  I  see,  as  "  M.D." 
That  was  pointed  out  to  him  by  some  autiiority. 
I  need  not  refer  to  it  at  grater  length  as  being  wrong. 
Then  he  modified  that  antil  he  catne  at  last  to  call 

Liiuself  a  physicinu.  TI-m  qm-.'-tiMn  i-,  in  -.vlml  w>iy 
vas  the  word  "physician"  used?  Was  it  a  mere 
gwwal  flxpiessioii  slgnii^ing  the  man  was  a  medioal 
mm,  m  doefeor,  or  was  ^b&f  *  nore  definite  meaning 
tobeattadrad  to  it  -namely,  that  he  ww  a  physician, 
which  wonld  import  to  most  people  that  be  was  a 
^'  ctor  of  medicine,  and  held  a  diploma  entitling  him 
to  act  as  such  P  That,  I  think,  was  the  real  meaning 
of  the  wotd  '^physician  "  as  used  by  him.  And  I 
hase  no  doubt  whatever  that  would  be  the  meaning 
conveyed  to  the  mind  ^  f  uiybody  who  saw  on  a  brass 
plate  '*  So-and-Bo,  pliysi.iHLt " ;  it.  would  convey  an 
idea  to  my  mind,  at  all  i  vents,  hu  I  1  should  think  it 
would  to  the  ordinoty  mind,  that  he  was  a  doctor  of 
and  •phyalHiii  mmelhhig,  in  isot,  whieb 


he  really  was  net.  Xherefore  I  think  he  was  contca- 
▼ening  section  40  of  the  statute  of  1868,  and  that  Us 

conviction  was  right  upon  that  point. 

Now,  when  we  como  to  the  other  point— namely, 
whether  he  was  doing  it  wilfully  and  falsely,  I  come 
t"  the  conclusion  after  looking  at  the  case  of  EUie  v. 
k'-l/y,  in  which  Bramwell,  B.,  gave  judgmeut,  and 
hrld  th tit  the  defendant  was  not  acting  falsely  and 
wiituUy,  and  the  ease  of  Andrtun  w,  Styrap,  in  whibh 
ilartin,  B.,  says:  "There  was  ample  evidence  that 
this  appellant  wilfully  (for  he  did  it  on  purpose)  and 
falsely  (because  he  pxetended  thereby  to  lie  on  an 
equal  footing  with  taj  regular  bred  and  registered 
physician  or  M.D.  in  Bngland)  took,  assmoed.  and 
usftd  the  title  of  *  M.D.' "  Of  oourae  that  was  a  verj' 
much  stronger  case  than  the  one  we  are  now  con- 
sidering. Here  from  the  evidence  I  think  the  appel- 
lant was  detsnuined  to  try  his  right.  That  is  the 
poflitioD  in  wUeh  he  placed  hisosslf.  Hesaid:  "Ihate 
a  r.-rtiticato  entitling:  to  practise  both  mwdiflitMt 
and  hiixgfcry,  well 'm.  whatever  the  certificate  of  the 
Apothecaxies'  tS^  i  n  ty  luuy  go  to,  and  I  havi!  a  right  to 
say  I  am  a  doctor  in  the  ordinary  sense  of  the  word- 
that  is  to  say,  I  am  a  physiuau  and  I  can  practise 
medicine."   I  have  already  given  my  leaaoos  U» 


thinking  he  was  wrong  in  tliat ;  but  I  tUok  he 
not  doing  it  wilfully  and  falsely,  l  ut  doirp;  it  in  the 
assertion  of  a  right  for  which  I  tiiiuk  tiicic  vvaa  no 
legid  ratification  at  all. 

1  appnhend  the  obieot  of  those  who  have  started 
these  prooeedings  will  he  met  by  the  judgment  given 
upon  the  other  part  of  the  case.  I  think  be  waS 
wrong  there,  and  I  think  ilie  magistrates  were  right 
in  their  law  with  regard  to  the  tirat  part  of  t];M  case, 
but  X  t'*'"''  there  is  no  evideuoe  (which  there  must  be 
befbre  the  oonviotion  oould  be  affirmed)  that  the 
appellant  was  doing  what  he  did  wilfally  andjhlsely. 
The  refiidt  is  that  in  my  judgment  the  OOnvfotlon 
must  be  qua»h«d,  but  tli-  appellant  not  having 
succeeded  upon  the  real  point  which  came  here  for 
decision,  the  fair  and  proper  thing  to  do  would  be 
that  the  conviction  should  be  quashed,  vrithout  costs. 

CuANNELL,  J.— I  am,  on  the  whole,  of  the  same 
opinion.  To  begin  with,  I  think— although  I  think 
it  is  a  matter  of  some  doubt — that  this  appellant 
falsely  dvsoribed  himself  as  a  physidan.  Counsel, 
durins"  tlie  argument,  stated  that  ths|f  wet^p  in  last, 
app«i»iiiig  for  two  societies,  and  tiiat  these  eoekties 
de8ire<l  to  have  the  opinion  of  the  oourt  whether  it  be 
a  true  description  now  for  a  licentiate  of  the  Society  of 
Apothecaries  to  describe  himself  as  a  physician.  It 
seems  to  me  that  dsmnds  entirely  npon  what  is  the 
sense  in  wUbh  the  wofd  *'physieien"  is  nsed  in 
section  40  of  the  Act  of  1858.  If  "  physician  "  there 
means  simply  a  person  who  is  duly  qualified  in 
law  to  practise  in  physics,  then  it  seeuis  to 
me  that  this  gentleman  was  a  physiciau  within 
that  meaning  of  the  word,  because  although  it 
would  not  hav.-  boon  so  at  one  time,  he  nevetthe- 
less,  by  being  a.  li^tiitiate  of  the  Sodetj  of  Apothe- 
caries,  became  entitled  to  practise  medicine  and 
surgery.  Now,  if  the  word  "physician"  in  section 
40  is  nsed  in  a  popular  sense,  anyone  would  be 
bound  to  say  that  he  was  entitled  to  practise  in 
pbyaios,  in  a  popular  sense  at  aayrate ;  Sot  even  if 
there  is  any  other  sense— I  am  not  quite  sijro  T  fully 
followed  Mr.  Muir  Mackenzie's  argument  upon  that 
point--but  even  if  there  is  in  any  sense  a  distinction 
between  "physio"  and  "medicine,"  I  do  not  think 
there  is  any  sneh  distinelion  in  the  popular  sense,  tt 
follows,  therefore,  that  if  "  physician  "  in  section  40 
was  merely  a  general  word  describing  a  person  who  is 
legally  entitled  to  act  aa  doctor— uiing  again  the  word 
in  it»  noDular  and  sot  in  its  technical  sense  of  doctor  of 
■ifitniMiwthis.IthiakawgentUman.bf 
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of  hb  qualification,  would  be  entitled  to  call 
himself  a  physician.  Having,  howerer,  regard  to  the 
f.ict  that  prior  to  thfl  passing  of  the  Act  physiriiin 
was  commouly  used  to  designate  the  bighf^t  grtwie  oi 
medical  practitioners,  I  think  it  was  io  uncd  in  the 
Act,  and  I  think  if  you  look  tbroagti  the  Act  meaaat^ 
ally  you  trffl  £bd  ooaflrnwtian  of  that  vtow.  In  that 
special  sens"  T  think  thf*  word  physician  is  used  in  the 
section,  and  1  do  uot  think  it  is  correct  to  shv  that 
tht»  li(!entii»te  of  the  Society  of  ApothpcHries  is,  in 
fact,  a  physician.  Ho  certainly  was  not  so  bofore  the 
licensing  Act  ol  1886.  because  physician  in  that  sense, 
aa  Mr.  Muir  Mackenzie  has  shown,  included  practioe, 
not  only  in  medicine,  but  in  snr^pry,  and  before  1886 
the  licentiat'-^hip  of  the  Hocif  f  y    i  Apotheciines  did  not 

five  that.  Consequently,  b^for*?  1886  it  would  not 
ave  been  a  correct  expression,  and  as  that  is  the  case 
I  think  we  hMm  roauy  no  binding  nnthority  upon 
fUi  qnwtion.  The  case  of  Beg.  t.  Bdbsr  ni^eared 
at  first  sight  to  be  in  point,  but  in  that  case  thorc 
were  three  eummonseM  alleging  different  offences,  and 
I  do  not  think  so  now  for  two  reasons.  The  reasons 
are  first  of  all  that  was  a  motion  for  a  certiorari,  and 
•oy  jniMiolion  to  oonstder  thf>  matter  at  lU  on  the 
part  of  the  magistrates  would  have  prevented  the 
certiorari  heing  granted;  aud  secondly,  becausn  thiit 
gentleman's  qualification,  bein;;  ht  foro  iMSf;,  did  not 
aathorize  him  to  practise  in  surgt^iy,  and  tberf  foro  it 
did  not  authorize  him  to  bo  a  physician  in  the 
•MUt  in  whiflih  Mr.  Mnir  Meakenrie  has  pointed  out 
fte  word  it  lued  in  tbe  eeot&m— namely,  that  it 
inclndf-d  jiractise  in  surgery.  The  reenlt  is  we  have 
got  no  authority  binding  upon  us  upon  this  point, 
and,  having  considered  it,  I  come  on  the  whole  to  the 
flondofliou,  though  uot  altogether  without  doubt,  that 
*' phyiidan '*  in  leotion  40  is  used  io  n  teohnioal 
sense,  in  which  technical  sense  it  was  not  trna  this 
gentleman  wns  a  physidan. 

The  nf'xt  question  is,  idtliongh  he  faUely  described 
himself,  did  he  wilfully  and  falttely  su  describe  him- 
self?  Now,  on  this  point,  an  I  read  it,  the  case  of 
£Ui9  T.  KtUy  leenie  to  be  a  distinct  authority.  We 
have  the  oaee  quoted  to  us,  end  it  is  said  that  Bram- 
well,  11.,  afterwards  rtnianted  to  a  <  crtaiu  extent  what 
h«j  has  said  in  that  ca^e  of  Ellm  v  Kelly.    It  doan  not 
quite  appear  how  much  of  his  opinion  in  KIlia  v. 
KtUif  he  thought  was  wrong,  nod.  whatever 
tiionght  wee  wrong,  there  remeine  the  deodon  ; 
riTirl,  ?in  {t\T  as  I  understand  tho  decision,  it  w:i.f«  this  : 
that  m  that  c'a«e  the  man  wa«  not  really  an  M. D.  in 
the  sense  in  which  the  court  understood  section  40 
to  mean,  but  that  he  bad  reasonaUe  grounds  for 
thinking  that  he  was,  and,  having  teeeonable  grounds 
for  thinking  that  he  was,  the  oourt  said  he  could 
not    be    said    to    have    wilfully    and  falsely 
i1i     1  il  I.  ;1  1 1  i  n  iself  as  siiili,     TF  fliat  is  the  meaning  of 
that  case,  it  goTurns  tho  present  one.     The  ditferenoe 
between  Elli»  v.  Kelly  and  An<h*i''»  v.  Styra/i  appears 
to  be  thie:  thnt  in  MiUa      Keify  the  qmdifioation 
that  the  gentLeman  had  was  a  foreign  qualifiostion ; 
but  it  was,  aa  I  may  say,  a  genuine  one,  a  real 
quaiiiication.    In  Atidreii'$  v.  Stifrap  it  was  what  one 
might  call  a  lx)gns  qualitication    that  is  to  say,  he 
bad  not  hma  examined  in  any  way,  but  had  written 
out  and  got  that  qualification  oy  oorreepondenoe 
merely  for  the  purpose  of  representing  himself  here 
a*  an  M.D.    That  is  what  Martin.  6.,  meant  when 
hi    ml  '  he  did  it  on  pnrpose  "    Ttierf  being  that 
iliil.  I  I  1 1. ,  T  do  not  iMok  that  AVo«  v.  A'r'/i/  is  over- 
ni!i  :,  iLiid  it  ia  nhmding  decision  and  goes  to  the 
effeot  of  sajing*  aa  we  any  in  this  ease :  iUthoo^  we 
think  tide  genOeman  inooneotly  detoribed  himaetf  as 
a  physician,  yet  he  did   not  wilfully  and  falsely 
describe  himself  as  a  physician  by  reason  of  the  inter- 
pi«tatfQa  of  the  wwdt  iik  Sllit  KrUf, 


On  thofle  grounds  lagree  that  the oonvialien  ihooM 
be  qna^hed,  but  without  costs.    I  aee  thste  ate  tw 

questions  put  to  ns — The  first  question  (a)  i< 
"  Whether  or  not  the  appellant  is  authorized  to  t«k« 
and  use  the  name  and  title  of  phy&ictan  P  "  As  to  thrt 
we  say  that  lie  was  not,  bat  es  to  the  next  qwttioB 
(6).  "Whether  on  the  fcets  heniii  slated  the 
magistrates  were  right  in  finding  that  (be  ftpv>eIlMt 
so  described  himself  wilfully  and  falsely  ?  "  On  tbwt 
{)oint  we  say  they  were  wninj? .  and  we  qiiuh  the 
conviction  on  the  ground  that  he  had  here  lOiM 
colour  or  title  to  nse  the  description  which  he  used, 
especially  having  regard  to  the  directions  iMaid  hf 
the  Society  of  Apothecaries  —  that  be  had  ssflb  a 
reason  to  think  he  might  so  describe  himself  that  Vt 
cannot  say  he  did  it  imf  ally  or  falsely. 

Oonviditm  (puuMU 

SoBoitoia  lor  tiia  aiipdBsaiC,  Upkm,  .Ufay,  4  0^ 
SoiBaitor  fov  tiie  MnondsBlk  F.  W,  Fumr, 


14,  U. 


Q.  B.  Div.  I 
(Wills  and  Bruce,  JJ.]  I 

LA^fOASHisk  Iimmurai  Oo.  {AftpeOmik)  s.  Tn 
CoKMWsioKSRS  OF  tmAXD  HivnuB(AsipsnMi). 
VcLCAx  Boiler  and  OnmAL  IiratrBASOi  Oo. 

Ai  r^'^'.nts)  r.  TiiK  CoKKiaaionu  or  bruxo 

KVKNUK  (lluponde)tts).  (a.) 

Inland  revenve — Stamp  duty  —  PrJiry  of 
agriiDft  tiri'rlfnt — Employer't  liabiliti/ 
jet,  LSDl  {ai  &  56  ViO.' c  38),  ».  98. 
J  policy  a/  instmuMS  fiy  whitih  an  t'lmmraee  eempmif 

afjrt's  to  j"itj  for  nnri  mi  hrhulf  the  OA^nrfd  tu(K  IKOW 
04  the  aiiuTtd  aluiU  btciimc  ImJiU  to  yay  in  rttpeft  <•/ 
perttmal  injury  cau$ed  in  his  hiiiiiiii-4»  to  workrnfu  i'; 
0ini^ojfnUHt  is  not  a  "policy  of  inturano;  agm^d 
aeddad  **  wUhin  the  meuniug  of  tection  48  of,  and  tkr 
schedule  in,  the  Stamp  Act,  1891,  bat  re^uira  to  k 
stampeil,  if  under  teal,  aa  a  deed,  aiul  if  under  ka»i 
only,  at  an  ayreement. 

Cases  stated  by  the  Commissioners  id  lafawid 
Revenue  under  section  13  of  the  Stamp  Act.  1891. 

Instruments  were  presented  under  section  12  of 
that  Act  by  ^e  appelUots  to  the  oommisnooers  for 
thedr  opinion  to  the  stamp  duty  with  which  such 
instruments  fsifeotiTely  wvrs  ohargeable.  The  loi- 
lowing  is  *  oopyof  the  InstenineBt  so  pfSMofeadhf 
the  Lanoaebire  Jbisurance  Co. : 

"Employer's  Liability  Poli^. 
••First  premium  to  the'^ 
Itth  of   August.  1899, 
9s.  (id.  Employer's  In- 
surance Policy  against 
the  full  tiftbility  under 
tha  Employers'  lia-  ' 
bility  Act,   18*50,  and  ^ 
the  Workoitju's  Cuni- 
pensatiou    Act,  1897, 
and  also  against  the 
liability  at  eommon 
law.  J 

"Whereas  Mtissri.  Uren  Kogers  <t  Co.,  of  Scaitii* 
field -street,  Birmingham,  carrying  on  the  busions 
of  iron  and  metal  mecdiants  and  no  other  lor  ths 
purpose  of  the  risk  under  this  policy  (and  who  sm! 
whi  1.  J  I  rsonal  representatives  or  SUCOCMors  in  the 
business  are  hert'inafter  called 'the  employer'),  ks* 

(o.)  tieported  by  T.  tt.  CoiMVUOws  Dux,  Bsq., 


'  Estimatsd  anomt  sf 

wages,  on  wbkh 

the  undBrmentiooed 
sum  paid  in  respect  of 
pcenuum  has  been  esi- 
oQ]ated,£mae.  Sbb 
l>aid  in  rwpect  ol  ffS* 
luium,  9s.  6d. 
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piuM  to  the  Lancaabiro  Tnaurano*  CJo.  (hereinafter 
cidlwl  '  the  company ')  tho  sum  mentioned  abovfl  in 
rvspwt  of  jirr  iiiiii 111,  mi  l  liHs  ildivored  to  the  cotuj>any 
iprop>08al  in  writing  (which  is  hereby  declared  to  be 
the  bask  of  and  to  form  part  of  thb  oontimot)  lor  ma 
iod«4umtj  Against  claimB  for  oompeosation  for  pi-r- 
Noal  injury  sustained  by  worlcmen  a«  hereinafter 
meniioued. 

"Now  these  pretsents  wituetis  aud  it  is  hereby 
sgreed  as  foUowt :  The  oompai^  ttuJl  pnr  iv  wd  on 
MiaU  of  tbo  omployar  aoon  011018  as  ih«  «nq;ilojar 
Adl  become  liaMe  to  pay  itndor  or  by  virtiM  of  tho 

Employers'  Liability  Act,  1S80,  or  the  Workmen's 
Compensation  Act,  1897,  or  under  or  by  virtue  of  the 
t-omtuon  law  in  respect  of  personal  injury  caused  in 
the  abOTe-mentioned  busineai  durias  the  coutioiunoe 
of  this  policy  to  any  workmoD  in  utB  omiilo;^  of  tlio 
employer,  or  of  aiiy  sub-contractor  for  iojmy  to 
whosei  workmtm  ho  may  be  answerable." 
The  iiis'^niii.i'ut  was  under  seal. 
In  the  case:  of  the  Vuluau,  &o.,  Co.  the  poUoy  was 
mdiar  tlM  hands  of  two  directors ;  the  operatiTO  irorda 
M  flw  a>  m^ccial  were  as  followi:  "The  company 
iodaBnfiks  tibe  employer  f  ally  end  oompletely  against 
sD  liability  under  or  by  virtue  of  the  Workmen's 
Compoiaation  Act,  1897,  the  Employers'  Liability 
Act.  18S0,  or  the  common  law  in  respect  of  any 
injury  which  during  the  oontinwanoe  <rf  this  policy 
usll  happen  to  any  workman  wldlst  in  hie  employ 
sod  engiiged  in  the  above-mentionod  business." 

The  commissioners  being  of  opiuiun  in  each  case 
that  the  instrument  was  not  "a  policy  of  insurance 
for  any  payment  agreed  to  be  made  upon  the  death 
of  sny  person  oxu^  Iran  aoddflDt  or  vioknoe,  or 
otherwise  than  from  a  natoral  cause,  or  as  com- 
pensstion  for  personal  iniury,"  held  that  the  instru- 
lutnt  was  not  "  a  policy  of  insuranoo  aKfunst 
a^jtadeiit  "  m  defined  in  section  98  (11  of  the  Htamp 
Act,  1891,  and  was  not  chargeable  ay  nimnoe  to 
the  kend  of  charge  "Poliiqr  of  iiiBiuonoe  egauut 
■odtaii  and  policy  of  iosanu)o»  for  any  payment 
agreed  to  be  made  during  the  ei  IrriPt-*  of  any  person 
or  his  incapacity  from  personal  injury'"  in  the  first 
K.hwliile  to  the  said  Act.  They  cousfqueutly  held 
that  it  was  liable,  iu  the  ca«t>  of  thb  Lancasliire 
lomnaoe  Co.,  to  the  duty  of  10s.  as  a  deed,  and  in 
the  case  of  the  Vulcan,  OOh,  to  Uie  duty  of  six- 
pence as  an  agreement. 

TLi;  aj ipellante,  bein^  din'sjiti'^fifil  w'Ah  f'u'  aasese- 
ments  of  the  oommissiomTs,  appeale<i,  and  cases 
Were  aocordtngly  stated  by  the  oommissionen  pur- 
itoeection  13  of  the  Stamp  Act,  1S01. 


(k>hen,  Q.C.  (F.  L.  Wright  with  him),  for  th 
appellants  the  Lancashire  Insurance  Co.,  and  Jel/ 
Q.C,  {J.  E.  llanke*  with  him),  for  tie  appellants 
the  Vulcan  Boiler,  &o.,  Co.  —  These  policies  are 
poUcieH  if  iii'iuy.'iiico  against  accident  and  are  uharge- 
able  with  a  duty  of  one  penny  only.  The  defiuitiou 
of  "policy  of  insurance  against  accident  "  in  stsotion 
98  of  the  Stan^  Act,  ie  not  oonfined  to  policies 
hy  which  an  aoadent  to  the  Hrand  bfmeelf  only  is 
iniure*!  against ;  under  these  policien  the  moneys  can 
only  becoiutt  payable  by  the  insurance  cumpauies  upon 
the  occurrence  of  a  death  otherwise  than  from  a 
aatuzal  OMiee  or  personal  injury,  and  this  is  sufficient 
lo  htin^  tbem  within  the  deinltion  If  oonstm«3d 
rta.ionably  ■  nrfl  a  statute  must  not  bo  construed  so 
M  to  impost)  a  ciiarge  unless  it  do(»H  go  in  clejir  and 
QoambigUOUS  language  :  /'nrtiii'/fi:i,  v.  Afl'mnj- 
Grti m:/,  L.  R.  4  H.  L.  100.  17  W.  R.  H.  L.  Dig.  I  ; 
iXliui,o,tn  V.  Brvohs,  36  W.  R.  657,  21  Q.  B.  D,  52, 
per'  Pry,  LuJ.,  at  p.  62  ;  Oriental  Bank  Corporation 
Wrigfa,  5  App.  Cas.  8di2»  29  W.  B.  Dig.  35. 

Sir  R.  B*  FkUajf,  8.9.  {IkmekwtrU        him},  for 


thf  Crown. — Tho  event  upon  which  the  companies 
have  agreed  to  pay  mou»'y  is  the  arising  of  a  legal 
liability  of  the  ('nijdoyt'r  to  compeimte  his  workmen. 
Such  a  liability  does  not  arise  in  the  case  of  every 
noddent;  the  policy  doee  not,  therefore,  contain  an 
agreement  to  make  a  payment  upon  the  happening  of 
a  death  or  personal  injury ;  it  is  an  agrpmnnfiF  to 
iti'], -unify  i^Lj.iiiisr  ]..'g>i\  liability, Mid  11  UOt ft poU^ 
of  iuBurauce  againxt  accident. 

They  died  Dnlhy  v.  India  and  London  JAft 
^sstinattM  Co.,  3  W.  £.  116, 15  a  B.  Wi\  ThMbi, r. 
Jfaifiix^  Aiisni^ers*  ilMtmmoe  0>m  HW.  B.  6S8, 10  Kc. 
45  ;  Brndfmrn  v.  Great  Weatfrn  Rnihmn  1'\  W.  R. 
48,  L,  B.  10  Ex.  I;  and  DarreU  v.  TM*iU,  29  W.  R. 
66,  6  Q.  B.  S.  560. 


Bbvob,  J.«~-In  these  two  BMM  the  instruments  are 
chargeable  respectively  with  stamp  duty  in  the  ono 
case  at  a  deed,  in  the  other  case  as  an  sffreement,  nn- 

less  the  inst-urii.uts  fall  within  the  aescription  of 
"policy  of  insurance  against  accident"  given  in 
•eetionW  of  the  Stamp  Act,  1891.  "Policy  of  in- 
surance against  accident"  meaoB,  aooording  to  the 
section,  a  policy  for  any  payment  to  be  made  upon  the 
death  of  any  person  otherwise  than  from  a  natural 
cause,  or  as  oompensatiou  for  pcrsional  injury.  In 
substance  I  think  there  is  no  distinction  to  be  drawn 
between  the  two  policies  in  point  of  form.  But  I  will 
take  the  policy  in  tiie  OMe  of  the  Lancaahire  Insmf- 
ance  Co.,  the  form  of  which  is  certainly  quite  as 
favourable  to  the  apf>ellant«  as  the  other  policy. 
The  proposal  which  is  declared  in  the  t.v  it  il  ut 
the  oouuueuoemeut  of  the  policy  to  form  tho  basis 
of  the  contract  is  described  as  a  proposal  for 
an  indemnity  against  claims  for  oompeniation  for 
pereonal  injury  sustained  by  workmen.  \YQm  lord- 
ship quoted  the  operative  words  of  the  policy,  and 
continued :]  It  is  quite  clear  upon  the  wording  of 
the  policy  that  the  payment  agroed  to  be  niad<3  de- 
peiide  upon  thie  lii^iu^  of  the  assured  to  answer  for 
the  dea&  of  hii  workmen,  or  for  the  penonal  injoiy 
sustained  by  Ids  workmen.  The  death  of  a  workman 
in  the  employ  of  the  assured  might  be  caused  by  other 
than  natural  causes,  or  such  workman  might  sustain 
personal  injury,  and  yet  no  payment  would  become 
due  under  the  policy  nnlfme  the  death  were  caused  or 
the  personal  injury  were  caused  in  nuh  oironmatonoM 
as  to  render  the  assured  liable  to  pay  compensation. 
The  payment,  tii.  f  -re,  is  not,  I  think,  a  payment 
agreed  to  be  made  upon  the  death  of  a  person  other- 
meotiMDfrom  a  natural  cause,  or  as  compensation 
for  penonal  injwy,  but  is  a  payment  agrsiad  to  be 
made  ae  an  indemnity  agtunst  eiauns  for  compenaataon 
for  which  the  assured  is  answerable.  Two  things 
must  happen.  Then;  must  first  be  the  death  or 
personal  injury  of  a  workman  ;  aud  secondly,  there 
must  be  a  liability  on  the  part  of  the  assured  to  wake 
oompeneaiion  for  the  death  or  personal  injuiy* 

It  was  argued  by  Mr.  Cohen  in  the  onnOMeMid  by 
Mr.  Jelf  in  tb.-  other  that  although  the  tWOOOndltione 
must  exist  before  the  poli<'y  could  become  opt^rative, 
yet  the  payment  stipulated  for  by  the  policy  was  not 
the  leas  a  payment  to  be  made  tqpon  death  or  as  com- 
pensation for  penonal  imiiry  nieralr  because  some 
other  condition  than  death  or  personal  injury  mntt 
exist  before  the  policy  could  Ix-  enfnrc^d.  They 
instanced  the  case  of  life  policies  and  accident  policies 
whidl  oomnionly  contain  various  stipulations  re- 
quiring oertain  uotioee  to  be  given  within  a  stipulated 
time  of  the  happening  of  the  death  or  accident, 
the  s^  ri  t  observuix  0  of  which  is  made  a 
couditiou  precedent  to  the  right  of  action  on  the 
policy,  and  they  contended  thnt  such  policies  did  not 
oeaee  to  be  life  policies  or  accident  policies  by  reason 
of  thedghtof  aetiononfbe  paUnM  dflpendiDg  apon 
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noma  event  otKnr  th»n  thedeathor  aoddent.  But  the 
answer  to  that  argamflot  ia»  I  think,  thi*— that  the  oon- 
ditions  in  eaoh  caiM  an  fnoMwitd  to  IIm  subjeot- 
maktar  of  the  insniiaotti  Tbn  goveniine  event  in 
thoM  c— 08  i«  the  death  or  aooident,  and  the  ordinary 
stipulation "1  to  which  reference  was  mado  by  the 
learned  oounsel  are  itipolationa  made  with  a  view  to 
fenoe  and  protect  the  righta  of  the  sesnrer  lo  a«  to 
enable  him  to  require  eatiafaotory  evidence  of  or  to 
make  inquiry  oonoaming  the  faote  apon  which  hie 
liability  dejiendn.  Thf>y  dn  not  nltrr  the  character 
of  the  risk  upou  wL:cU  the  tuiauruuce  de^nds. 
Such  conditions  grow  out  of  and  are  aubadiary 
to  the  aubjeot-matter  of  the  iutnranoe.  But  it 
Menu  to  me  in  flie  present  caae  that  the  liability  of 
the  aaaured  to  oompenaate  hia  workmen  liea  at  the 
very  root  of  the  contract.  It  is  the  cardinal  event 
upon  which  the  liability  of  (he  tss  i  to  pay  the 
money  under  the  policy  depends.  It  is  iu  truth  and 
substance  a  contract  of  indemnity,  and  although  the 
indemnity  ia  against  liafaiUly  atiaing  from  death  or 
peraonal  injury,  and  the  darai  or  penonal  injury  is  a 
nuir  ijitil  Hull,  and  is  one  of  the  conditions  of  the  liability 
of  the  assured,  yet  it  i^  not  the  candition  upon  which 
the  liability  of  the  assurer  de{)eud!j.  It  ia  not  the 
condition  upon  which,  by  the  terms  of  the  inatrament, 
the  pnymant  agreed  to  be  made  depende. 

WiLM,  J. — I  agree.  I  will  only  add  that  even  if 
tiie  filst  portion  of  the  definition  were  Hatiafied,  and 
tittt  the  policy  oosld  he  said  to  be  a  pnlicy  by  which 
the  inaarers  agreed  to  make  a  payment  upon  the 
death  of  a  peraon  froui  accident  or  violence  or  other- 
wiae  than  from  a  natural  cause,  the  latter  portion 
wonld  still  remain.  An  attreement  to  pay  any  ram 
which  the  employer  ahonid  heoome  liable  to  ^y  to 
his  workman  as  comju^nRntioti  for  personal  injury 
cannot  by  any  stretch  oi  language  be  held  to  be  an 
agreement  to  piy  as  compens-ttion  for  personal  injury. 
That  portion  of  the  definition  cannot  be  applied  to  the 
pdliojin  the  present 


Judgmmf  yhf  file  Onmn, 

Solicitors  for  the  Lancashire  Insurance  Co.,  Bower, 
Cotton,  ifc  Jiotrtr,  for  Janiim  d  llaU,  Manchester. 

Solidtore  lor  the  Vulcan  Boiler,  &c.,  Co.,  Bu»k, 
MfUor,  (f-  NorriBt  for  Pmpu,  Oo/loioay,  A  Fatfne, 
Manchester. 

Solidtor  for  the  Crown,  The  Solicitor  n/  lulami 
Revenue, 


Ph>h.  Div.  &  Adm.  Div.  \  i     o  ^ 

&iip—'Dmm^ — OnXtitim  wtmd  f>y  runniu<j  foul  of 
sunken  hargc  —S'rtjlujruct  of  owiter  of  hanjf  in  jtut 
providing  for  pruptr  iiifhtntff  vj  unreck,  where  tvreck 
not  abandoned  —  Liability  of  owner  of  ttfreek  if 
indepauUiU  oontraelor  emp/oyed  to  mitt  wnck  for 
him. 

The  owner  vf  a  /  sunk  in  the  fairway  of  a  navi- 
gable rivtr  who  has  not  abandoned  the  wrecks  but  hat 
tigned  wHh  an  indepe7tdgia  oemlirudar  to  raise  her  for 
him,  i$  antwerable  in  damages  for  the  lots  ttittained  by 
the  owners  of  another  vessel  running  foul  of  the  wreck 
witfiout  negU'jiiiCf,  in  oomsgiMiMa  ^  <A«  wrecfc  heing 
improperly  iighUd, 

(a.)  Beported  by  a  F.  JsiaatTT,  £e^.,  Bvxiater- 
•t^Law. 


This  wiis  fin  notion  of  damage  instituted  on  behalf 
of  the  owner  of  the  steamship  Vesta  against  the  owottt 
of  the  dumb-barge  Snark  to  recover  for  the  damai^t 
austained  bjr  the  immer  veaael  in  a  ooUiaion  with  Tht 
Siutrlk  on  the  8id  of  Augoat,  1897,  in  the  fairway  of  the 
River  Thames  when  Th>'  Vrntfi  came  in  contact  with  tha 
submerged  wreck  of  The  Snark  and  thoeby  leceifed 
the  damagea  proceeded  tor  in  theeirettiBitaMaa  Mai 
in  the  judgment. 

Tbe  loarth  paragraph  of  the  etetment  ol  deia 
was  in  terms  as  follows  :  The  barge  Snark  was  lying 
wholly  submerged  in  a  position  obstmcting  tbe 
navigable  channel,  and  th^coUision  was  caused  by  tht 
neglect  and  default  of  the  defendants  or  of  their 
aervanta  or  egentlb  tor  which  the  defendants  are  liable 
in  not  taldny  proper  Mid  aufficient  atepa  to  indiotte 
the  position  of  ^e  wreck  or  to  warn  paaaing  wtmAs 
thereof,  iti  pliioin^  rm  !  kf->  jnng  the  barge  marking 
the  wreck  iu  an  improper  ana  misleading  position, 
and  failing  to  keep  a  proper  watdi  on  bioard  nek 
barge  ana  lenviiy  •ooh  barge  nntended  without 
anybody  on  boam  her,  end  m  negiecting  to  give 
proper  or  other  warning  from  the  said  barge  or  other- 
wise to  those  on  board  The  Veetn  that  The  Vetia  k»» 
approaching  the  wreck. 

The  defeudauta  in  their  defence  denied  {itdtt  alia) 
that  the  collision  wae  oanaedt^  tiie  negtigeaoe  dllM 
defendants  or  their  servants  or  anyone  for  wh  >se  sets 
they  were  responsible,  and  after  alleging  th»t  fA' 
Ve.^ti  i'lijiriijiMily  FmiI-mI  to  ke<?p  clear  of  Tht  >>4cxr^\ 
pleaded  in  tlie  alternative  that  TKf  Swirk  gunk  tit 
about  216  a.in.,  lat  of  Aogust,  ls97  :  th<tt  rtM 
defendants  thsswipm  inltanMd  the  Tnames  Oan> 
semmoy  end  entaied  toto  «  eontftMSt  with  WdKaoi 
Forrest,  an  under-waterman  and  diving  coutr^jtor, 
who  verbally  contracted  to  raise  and  remote  the  bsid 
sunken  barge  ( The  Snark)  for  a  fixed  aum ;  and  th»t 
if  there  waa  any  negligence  in  or  abont  the  _ 
marking,  or  watching  of  the  said  bargeT 
n^ligenoe  was  that  of  the  said  Forrest  or  his  sen 
ana  not  that  of  the  defendants  or  their  servaats. 

Deo.  0  end  8.— On  thsae  days  iiie  action  was  heaid 
before  Barnes,  J.,  assisted  by  tv.  i  of  the  Elder 

Brethren  of  the  Trinity  Home,  and  the  court 
cAtne  to  the  conduaiou  that  tL<  calliaion  had 
happened  through  the  vnok  of  The  ihmrk  hmam 
insufficiently  gnarded,  aaul  tiiat  to  nnnsrqrawins  m 

this  negligence  The  Vftta,  whil-^t  ps'?i;iti2^  »t  a  saf-' 
and  proper  distance  from  lights  wmoh  had  btrti 
placed  by  Forreet  and  persons  employed  by  him  to 
mark  the  position  of  the  wreck,  ran  directly  <ni  to  tks 


on  the  facts  f onai 
to  biMM  tor  Uw 


CbrMT,  Q.O.,  and  flto&Ba,  for  the  plBintilb.—Tto 

o%vu(>rM  of  The  Snur':  :ire  liable  for  tli--  il%mac« 
arising  out  of  the  collision  between  the  wreck  offV 
Snark  tmi  The  I  V.!«^3.  The  collision  waa  solely  caused 
by  the  wreck  not  having  been  pnmeriy 


Dec.  13. — The  question 
bgr  the  court  the  def  endento 

on  tobemgved* 


lighted,  and  at  the  time  of  the  ool 
bM  neither  abandoned  the  wrec-k  or  *rAn=*om?d  it  to 
third  partita.  They  wished  for  it  t  j  b-  riUl*e^i  »o  'Xsi 
they  riiig^lit  use  it  again  jv;  ;s  b*rge,  and  it  is  idlt"  t. 
suppose  that  by  employing  an  iudep«ud«ait  oontractor 
to  raise  the  wreck  for  them  they  were  able  to  tkdh 
thoir  reaponaibili^  of  guarding  and  lighting  it 
away  from  themaelves.  There  having  been  ne^ligean 
iu  guardiri;^  mrl  li^'hung  the  wreck,  the  defeadaafei 
are  equally  liable  whether  or  not  they  a|p-e«d  thai 
the  guarding  and  lighting  was  to  be  attended  to  bj 
the  persona  who  were  raisiag  the  bergn:  Tk* 
Utopia,  [1893]  A.  a  462;  Uviakw    M  MM 
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High  Coxmr. 


OomcQ,  44  W.  R.  323.  [18%]  1  a  B.  385;  Tarry  v. 
JiAtoP.,24  W.  R.  581.  1  a  B,  D.3U;  i^cW 
Smitt,  10  C.  B.  N.  a  470,9  W.  B.  a  L.  Dig.  59; 

ftnntf  \.  W;i,M„h,n  Frhan  Council,  [1«9S]  2  Q.  B. 
212,  46  W.  R.  Dig.  138 ;  DaUon  v.  .IjMriM,  ti  App.  Om. 
l40,»W.B.Dig.75, 

h/ke,  Q.C.,  and  Batten,  for  the  defendasti*  til* 
owners  of  The  Snark.—ThiM  u  not »  rait  tn  nm,  and 
Mw  Mgli^M  wbiefa  csased  tii«  «eoid«nt  wia  not  the 

negligenc€>  of  tVp  fendantB,  but  the  negligrace  of 
wi  inaependcnt  couiiaotor  to  whinn  the  defeudiuiUi 
h«d  traiuferred  the  control  and  posaeBsiou  of  the 
wreck:  R.  v.  WaUs,  2  Bsp.  (,7."j ;  White  v.  Critp, 
2W.  R.  624,  10  Exch.  312;  Brown  t.  Mallett,  5 
aB.699;  OfBwj.  Fullen,  13  W.  R.  257,  5  B.  &  8. 
*J0:  fHiiii  T»#  Sheffield  Oat  Comumers'  Co.,  2 
^.  R.  19,  2  E.  &  B.  767.  That  contractor  is  thprpfore 
li&ble  in  peraanam-^ Biake  v.  Wool/,  atdejp.  8,  [1898j 
2  Q.  B.  426 — jnst  aa  much  M  1m  vonlcT  hftTe  been 
likUe  ii  ha  had  agreed  to  mmg»  and  oontiol  The 
fiuri  when  miTigating  fhe  Tbamn  and  t1i«  coOirion 
had  occurred  beforo  sha  had  tunk  :  Milh'</iit>  v.  Wedge, 
12  A.  &  E.  737  ;  The  Cattlegate.  41  W.  K.  3}!»,  [1893] 
A.  C.  38  ;  The  7'atmania,  13  P.  D.  110,  36  W.  R.  Dig. 
184:    BiU        The    Tottenham  Local  Board,  15 

Our*  adv»  Mitt. 

Jan.  26.— Barxes,  J.— Thia  is  a  caae  in  which  the 
plaintiffs  seek  to  recover  from  the  defendanta  for 
damages  sustained  by  the  plainttffii  owing  to  their 
itaaoMhip  The  Vetta  ronning  upon  th(4  defondauta' 
Tm  Snark,  which  waa  auiJc  in  the  fairway  off 
CL.Jtolds  Point  in  the  River  Thanips.  Tht  Snark 
W  Wn  sunk  by  a  colliaion  with  another  steamer  on 
the  1st  of  August,  1S97,  and  a  man  named  Forrest 
i»d  been  •mploj^ed  hy  th*  defondanti  to  raiae  her. 
Bdm  Iwhad  mooaedad  in  doing  to  the  plafntjfis' 
steamship,  in  coming  up  the  Thames  on  the  early 
momintf  of  the  3rd  of  AugTist,  whilat  ou  a  voyage 
from  Hamburg  to  St.  Katharine's  Dooka,  London, 
rm   nY>on   the  sunken  barge  and  was  setioasly 

Tbaoaie  waa  heard  before  me  during  last  sittings, 
wh«i  the  plaintiffs  alleged  that  the  accident  hapjiened 
'^*iT  L'  t  (  i  the  negligence  of  those  iu  charge  of  the 
Mivage  operationa  in  not  properly  placing  ligbta  eo 
M  to  warn  peraona  navigatmg  the  river  of  the  danger 
ooMrioned  Inr  tlia  rankm  banra,  while  on  th«  other 
htaa  fiw  dafendaati  aUegied  that  it  «roa«  from  the 
iojproper  navigation  of  the  plaintiffs*  st-  ui  sM  p.  I 
found  that  there  was  no  default  in  the  n  i\  ig>ttiuu  of 
the  steamer,  bat  that  although  a  bur  gu  called  The 
RhfAh  had  be«a  ptaoed  1^  Fomst  and  his  fflea  with 
%ht«  npoo  it  witb  the  oQaet  of  wamlnip  |>enons  in 
charge  of  other  vessels  of  the  spot  -where  the  wreck 
lay,  it  bad  in  fact  been  negligently  and  improperly 
I  ac-d  in,  or  Jillow^-d  before  and  at  the  time  of  the 
accident  to  swing  into,  a  poaitiun  at  some  diataooe 
tcrOMi  llie  stream  from  the  wre^,  so  that  it  did  not 
pmMd]^  gOMid.  the  wreck  and  in  oonaequence  thereof 
the  pktntillM'  Teasel  while  paaainf  at  a  aafe  and 
I  r  .per  distance  from  the  mmiiig  lights  zan  dinotly 
uii  to  the  eaxtken  barge. 

The  qOMliMk  then  aroae  whether  or  not  the  defend- 
uts  an  penoiMlly  liable  for  the  nso^jgenoe  o<  the 
P«nott  fas  (diarge  of  tiie  salTage  operattow. 

The  facts  necessary  to  be  stated  in  order  fi  l^al 
with  this  question  are  these.  7'hr  Unark  was  sunk 
without  negligfaioe  on  the  |>art  of  the  defendanta  or 
their  aecranta.  Upon  hearing  of  the  uukiiig  the 
d^fandants'  foreman  saw  Forreat,  who  is  aannder- 
wstormas,  and  had  been  frequently  employed  to  raiae 
Wniken  bar^^es,  and  was  a  proper  person  to  employ  for 


such  purpose.  An  arrangement 
the  foreman  and  Forrest  that  the  latter  should  raise 
the  barge  for  £20  if  it  proved  an  easy  job,  and  £25  if 
it  proved  troublesome,  and  that  the  defendants  ehould 
provide  a  barge  for  Forrest  to  work  with.  Nothing 
waa  aaid  about  lighting  the  wreck. 

The  defendanta  aooordinffly  supplied  Forrest  with 
tlie  barge  Hhoda,  and  he  and  his  men  went  down  to 
the  place  where  The  Snark  was   h  mil  ihen 

fastened  Tlw  Itltoiia.  Forrest  and  his  men  said  that 
they  had  an  anchor  fast  in  the  wound  made  by  the 
ateamer  which  sank  Th»  tiaarkt  and  two  anelMics  ont. 
There  is  no  itntb/b  that  they  foond  The  Bnarlt.  and 
were  in  charge  of  her,  bat  there  was  great  confusion 
in  the  evideuce  as  to  the  way  in  which  Th'  llauda  was 
fd.stt  I  I  3,  and  for  reasons  which  it  is  unnecessary  to 
repeat  to-day  I  found  tbem  guilty  of  the  negligence 
aroresaid.  The  officials  of  the  Thamea  CSonaervanoy 
ware  told  by  Foirast  of  the  sunken  bai^,  and  for  a 
short  time  before  Forrest  brought  The  Rhoda  to 
the  spot  a  \,i,t\y  .>f  tJi*'  Thames  Conservmiry  with 
a  flag  iu  it  was  made  fast  to  The  Snark.  For  this 
service  the  defendanta  paid  the  Thamea  Conaerv- 
anoy.  When  Fonrest  btonght  Tht  Moda  and  took 
charge  the  eonaemraney  boat  was  tsken  away,  and 

ForrH.=:t  Jinr}  his  men  aloue  remaiurd,  Fm-n  st  was 
aabure  at  Liie  liuie  of  the  accident,  and  only  one  man 
waa  then  aboard  I'he  Iilioda,  though  two  others  were 
in  a  small  boat  in  which  they  bad  been  ashore,  and 
they  said  that  on  the  way  back  they  were  looking 
after  some  buoys  attachwl  to  the  anchors.  After  the 
accident  Forrest  raised  Tfn-  Siuirk,  and  waa  paid  i,25 
by  the  defecdants. 

The  argument  on  this  question  of  the  defendants' 
liability  took  place  before  aMsfew  dayaallar  the  trial 
onthemerite,  when  the  eaaa  was  aMy  argued  hy  ooonsal, 
and  shortly  put  the  phintHb'  point  was  that  this  is  a 

case  where  the  maxim  Ri-sjxmde^d  superior  ny^yiW'ts, 
whereas  the  defendants'  point  was  that  they  were  not 
liable  for  the  default  of  an  independent  oontaraotcNr.  A 
number  of  authorities  were  oited,  including  Brmon  t. 
Maim,  Wh^U^,  Oritp,  TheDottgUu,  7  P.  D.  101  {  The 
Utopia. 

The  exact  case  does  not  appear  to  have  been  de- 
cided, thougli  till'  principles  to  bo  applied  in  these 
cases  of  negligtiuoe  committed  by  persons  employed 
by,  but  not  servants  of,  the  employer  have  beSD  moeh 
diaenssod  in  the  <»Ma  aforesaid,  and  in  a  very  large 
nnmher  of  oases  dted  by  Mr.  Seven  in  his  work  on 
Negligence,  one  of  the  latest  being //an/ j  v.  Idle 
District  Cuuiicil,  where  the  Master  of  the  KoUa  and 
A.  L.  Smith  and  Rigby,  ImTJ.,  gaT«  dabomta 
judnnents  on  the  snbjeot 

JJiar  eonstderlng  the  matter  upon  principle,  and 
with  the  assistance  of  the  decided  cascR,  T  am  of 
opinion  that  the  defendanta  are  personally  liable  in 
thus  action. 

The  result  of  the  first  three  oases  abore  niOTtioBed 
was  stated  in  the  jod^ment  of  the  Privy  ConnoO, 

delivered  by  Sir  Francis  Jcuno  in  Th-'  I'topin  as 
follows :  "  The  owner  of  a  ship  sunk,  whether  by  his 
default  or  not  (wilful  misconduct  probably  giving  rise 
to  ^fi'ereut  ooutdderatious),  has  not,  if  he  abiandon  the 
posaesaion  and  control  of  her,  any  responsibility  either 
to  ramove  her  or  to  proteot  other  veaaels  from  oomiug 
into  oolUrion  with  hir.  It  is  equally  true  that  so  loug 
as  and  so  far  as  possession,  management,  and  contrcu 
of  the  wre<;k  be  not  abandoned  or  properly  transferred 
there  rt-mains  on  the  owners  an  obugatiou  in  regard  to 
the  protection  of  other  vsssels  from  reosifing  i^Juiv 
from  her.  Bat  in  order  to  fix  the  ownsn  of  a  wreolE 
with  liability  two  things  must  be  shown  :  first,  that  in 
regard  to  the  particular  matters  lu  which  default  is 
alleged,  the  control  of  the  vessel  is  in  them — that  is, 

has  not  been  abandoned  or  legitimately  txamfsnad ; 
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and  secondly,  that  thejr  have,  in  discharge  of  their 
legal  dnty,  been  g^tiilty  of  wilful  misoonduot  or  ne- 
lect."  Tliis  i['  rn>?tit  of  the  law  was  relied  on  bv 
th  aides  on  thus  argument  before  uie,  but  each  took 
a  different  view  as  to  nMWiing  of  the  terms 
Abandonment "  or  "  jwopar  twiafac "  of  the 
poaMerfon,  management,  and  *'  oontrol  of  the  TSMel.** 
This  has  to  be  considfrrod.  Tf  a  vessol  has  been 
sank  in  a  public  navigable  rivor,  and  becomes  a  daii- 
geroojj  obstruction  to  navigation,  thi!  wre<:k  is  a 
public  nuiaaooe.  The  owner  in  whose  possession  abe 
was  at  tha  time  of  the  aiokinff,  and  whether  the 
Rtnktng  baa  occnrrpd  by  his  dpiault  or  not  (wilful 
misconduct,  as  8t.at<?<i  in  the  above  passage,  probably 
giving  rise  to  different  considerations),  may,  however, 
abandon  the  wreck.  He  is  not  bound  to  remove  iu 
As  is  piinted  out  in  Hex.  v.  Watts  and  Brmvn  v. 
MalkUt  6  C  B.t  at  p.  619,  to  oompel  htm  to  do  so 
miglat  involve  him  m  an  outlay  wholly  dispropor- 
tionate to  the  benefit  of  the  salved  proppr'y  to  him. 
If  he  abwdou,  his  liability  ceases  subject  to  a 
question  which  I  need  not  enter  upon  as  to  whether 
or  not  he  hat  a  da^  to  gi?e  some  public  notioe  of  the 


If  hr-  (^or>s  not  abandon  tho  vessel  bp  eitber  rr-tnins 

Sossesaii^u  and  control  (by  which  I  understaml  that 
e  has  and  retains  power  by  due  care  and  exertion  to 
remove  the  wreck  altogtitber  or  to  shift  its  i)ositiou 
SO  as  to  prevent  it  from  being  a  source  of  dangctr),  or 
he  is  tmporarily  forced  entirely  away  from  the 
tneotk.  So  long  as  he  retains  possession  and  exercises 
the  dominion  and  oontrol  of  an  owner  of  the  wreck 
haii  under  an  obligation  to  use  reasoDable  rare  to 
inttD  o^v  vaanla  of  her  position  and  to  v  i  n  .  ^  the 
ohateoolaoB  infli  laaaonawe  dtligenMb  If  the  owner 
he  temporarQy  foroed  away  from  the  veesd,  bat  doee 
not  abandon  and  intends  and  bas  the  power  to 
salve  the  pro^^erty,  it  would  seem  that  bis  duty  is 
the  same  though  the  circumstances  will  affect  the 
manner  of  its  discharge.  Th*  DougUu  appears  to 
have  been  a  case  of  this  kind,  aod  to  have  heen  decided 
on  the  ground  that  in  the  circumstances  the  crew 
were  unable  to  more  than  give  notice  to  the  harbour 
authorities,  who  had  the  jjowers  c<mferred  by  the 
Kemoval  of  Wrecks  Act,  1877.  and  obtain  their  under- 
taking to  light  the  wreck  in  that  case.  See  ei-pecially 
the  indgment  of  Lord  Ooleiidga,  7  P.  D.,  at  p.  168." 

If  aotual  poeMMion  and  oontrol  be  fMUoied  <he 
o^nrrs'  nbligation  is  of  course  the  laaM  aa  urtm  he 
retains  possesjjiou  and  control. 

If  the  owner  transfer  the  wreck  to  some  other 
person  who  takes  from  him  prusnwriMi  and  oontrol 
thereof,  such  person  tahea  over  the  dutiee  and 
liabilities:  Whil-  v.  Cri^/:.  The  owners'  position  is 
succinctly  stated  in  Addison  on  Torts  (Gth  ed.),  at 

L618,  and  in  Aijgel  on  Nuisances,  p.  S'.'j.  If, 
wever,  the  owner  having  the  possession  and  control 
Id  tiie  sense  above  stated  merely  employ  another 
peraon  to  raise  and  remove  the  wreck  for  him,  there  is 
no  transfer  of  the  wreck,  and  although  the  person 
employed  may  bo  pliiced  in  actual  yihysical  custody  of 
the  wrtiok  the  owner  does  not,  in  my  opinion,  discharge 
himself  from  the  do^  towards  the  public  which 
reated  upon  him  of  mmg  reaaonable  oan  to  warn 
other  veeselt  of  the  poaition  of  the  wreck,  wliich 
remains  his  prop^'Hy.  Even  if  the  other  person  be 
expressly  employed  on  the  teruiH  thai  he  shall  light 
the  wreck  properly  duriu^  tln'  silvngd  operations 
he  it  employed  by  the  owner  to  discharge  for  the 
owner  a  craty  which  rested  upon  the  latter.  The  owner 
does  not  get  rid  of  his  liability  by  employing  someone 
to  perform  it  for  him.  The  case  is  not  precisely  the 
game  but  preset:its  nn  analogy  to  the  cases  of  which 
Uardaker  y.  Tht  Idle  J}utrict  Council  is  one.  The 
owner  has  a  duty  to  parloEia— vis.»  to  uae  reaaonahla 


care  to  warn  other  vessds  of  the  position  oi  the  wm^ 
and  oann6t,  in  -  my  judgment,    esoape  tram  fti 

responsibility  attaching  to  him  of  seeing  thatdolf 
performed  by  dult^gatiug  it  to  a  contractor. 

The  case  of  The  f /topi a,  rightly  understood,  appetn 
to  me  to  Bummrt  thaaa  ykm»  and  not  to  wnet 
from  ihem.  There  a  veesel  wee  wrecked  in  Gibnhv 
Bay,  and  the  port  anttlorities  took  from  the  ovmci 
and  assumed  the  tasik  of  protecting  other  ntmii 
from  the  wreck,  and  neglected  that  doty.  It  v»« 
held  that  the  owner*  of  a  vessel  ooUidiug  vitJi  the 
wntk  ooold  not  prooeed  against  the  wreck  for  their 
damages.  The  ground  of  the  deciaion,  as  I  pointid 
out  in  The  Ripvn  City,  [1897]  P.  2t>6.  at  p.  239. 4S 
W.  R.  Dig.  1.3  1,  v  that  the  autb  H  ies  h*i  ukai 
action  within  the  apparent  scope  of  tbtjir  powers  m  port 
authority,  and  that  the  ownera  OOoId  OOt  thcmtonbl 
made  liable,  nor  the  wreck  proeaadad  agatmt  for 
their  default.  It  waa  in  fact  a  oaae  of  vu  M/gr.al 
not  a  case  where  another  person  was  voluBtsrily 
employed  by  the  owners  to  perform  their  dut»  fof 
them.  The  greater  part  of  the  reasoning  of  tL- 
judgment  woud  have  been  unnoonssary  if  the  Jodiaiu 
Oommittee  of  the  Privy  Ooonoil  had  thought  thst  tb 
owners  rn'r!  p^-^t  rid  of  their  liability  by  delcsriitiiig 
their  duty  io  lu  lependeut  j)ersou.  The  arfjuiaent 
forcibly  addresst-d  to  me  by  Mr.  Batten,  thiit  tli«» 
is  no  difference  between  the  case  of  an  own«r  of  s 
wreck  sunk  in  and  ohatmoling  a  navigable  river  tad 
that  of  an  owner  who  employe  a  oontiaetac  to 
navigate  her  in  ordinary  circumstanoea  bom  m 
place  to  another  as  regards  his  dttlgr  to  the  paUh 
appears  to  me  to  be  fallacious. 

In  the  one  case  the  wreck  is  a  dan^;exotts  aniiciN 
and  the  owneca'  xighta  and  liahHitMa  are  enabm  t 
have  alrsedy  atated.  In  the  odier  oaae  titete  is 
an  employment  by  the  owner  of  a  contractor  to« 
j  work  about  which  there  is  no  daug>-r  if  propedy 
performed,  and  not  an  employment  t^>  disMsrge  » 
duty  which  rests  upon  the  owner :  see  the  jodgaMBi 
in  ffiardaktr  v.  J*Ae  Idte  DUtrid  ('ounn'I. 

In  the  present  casp  the  defendants'  men  WB 
temporarily  driven  off  Thf  Snark  by  h^r  sicking,  M 
the  defendants  afterwards  emi  lnV'  I  F  irrest  to  r»a( 
the  wreck,  and  placed  him  in  posse:isiou  and  oontitii 
for  that  purpose. 

Forreat  neglected  feo  dianharga  the  deimdsatt^ 
duty  to  use  reasonaUa  care  to  warn  ofliar  v— sli,  flo 

of  wlii.  ;i  'VMS  the  plaintifFs',  of  the  pnsiMoti  of  the 
wreck,  and  for  this  negligeuoe  the  defendant*  are.  o 
my  opinion,  liable. 

Monovar,  it  it  to  be  noticed  that  the  defendaati 
did  not  inatniot  Forreat  to  light  the  wreck.  Notlioi 
whatever  was  expressly  arranged  about  this  »t  ttj 
time.  It  was  merely  left  to  hiiu  to  do  what  hecfla* 
sidered  necessary  to  raise  and  remove  the  wreck- 
In  conclusion,  I  desire  to  note  that,  as  this  ts  *& 
action  in  pertuiMtn,  I  have  not  entered  uijon  mJ 
questiona  aa  to  tha  right  ol  tha  plaintiff  againit  At 
res. 

My  jiid'jfment  is  for  th'  i  liintiff  against  the  J*^^- 
dants  for  an  amount  ot  damage  to  be  aasessed  bj 
reg^trar  moA  marohanta,  and  ooata. 

Solicitors  for  plaintiff,  Stokes  Jb  Stt-'.  f  i. 

SoUottoia  for  defaodaata,  /.  A*  it  E*  E,  FwafM. 
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Prom  Chan.  Biv.  ) 
(Lindln,  M.R.,  and  BixbT  and  i  Feb.  7,  8. 

/a  n  MooBE  BKoxiiKas  &  Co.  (Lucrrxb).  (a.) 

Omfoafi—'  Proipattiu — Dir^etart  —  Sharu—  Statement 
i»  pntpeeUu  that  diteetor$  would  take  »han$ — 

LvMity  to  take  tharea — List  of  cojttrihulories. 

A  Bwqwrfin  of  a  company t  anproveJi  hg  the  dtnctun 
^tkm  fmwHing,  duledihat  the  nfMeo/theardtnari/ 

iknt'-s  nr4  taken  by  the  vendnrt  to  thf  i-innptiui/  immld 
tnktu  iif  llu  dirfdora.    The  retjiater  i,/  sharrhultlen  did 
tud  Mutain  tlie  namea  of  any  of  t/it  itinclun,  iwr  vi  rt- 
any  tharea  allotted  to  thtm.    Jh  the  loindiitg  up  of  the 
empany  the  liijnidator  apfiiid  for  a  balance-order 

S'mt  B.,  one  of  the  dindtn,  i»  rmped  qf  367  im- 
led  ordinary  aharts. 
Ilthl,  by  thr  Court  of  AppoeJ  {reveraiiu^  "Wright,  J.), 
that  there  was  no  evidtuce  o/  an  agreemeiU  by  It.  to  take 
My  drfiittie  number  of  aharee,  and  that  there/on  he 
tmt  mot  liable  to  be  put  on  the  M  o/  eomtriMoriet, 

Appeal  from  Wright,  J. 
Tto  articles  of  association  of  the  al 
ooaiMiy  inclmtod  tb«  following  Mtiolet : 
**TT.  TTntO  otharwise  detenDined  hj  m 

u  .:wtirip  thfi  number  of  the  directors  shall  not  b«  lesa 
tbna  liint)  iiur  more  tLau  sui.  'I'he  foliowiuj?  j;outle- 
mt-a  ihall  be  the  first  direutors  'f  r  ht  c  inpiiny  vi/., 
jUtred  Watson.  James  Moor«,  William  Mui^re.  Ueur; 
Bktch  Wells,  IClton  Bartholomew,  Bobert  Colman. 

"  78.  The  qualiiicatioa  of  orery  director  shall  be  the 
holding  of  shares  or  stock  of  the  company  of  the 
Bominal  value  of  T'd  K" 

Attbe  first  Lut  eliti^  of  the  direotocs,  held  on  the 
28lh  of  Oelober.  WJ3,  and  attMKM  by  all  the 
diNQtors,  tJie  {(blowing  minata  ma  piMwl:  "Th« 
dnft  prospeotiw  wm  sppioned  sod  settled,  and  the 
i^rrtary  waa  iiiBtructed  to  jilficv-  same  iu  thf»  pnntcr's 
hands."  The  proapeutus  as  pnuted  >;uvf)  rl;>  uauieii 
aod  addrpuea  of  the  six  din  clurM,  mid  <  nl  aiuetl  the 
ftillowiag  statements :  The  capital  of  thu  company 
Was  "  l.dOO  ordinary  sharee  of  £20  each  (the  whole  of 
which  will  be  taken  by  the  directors),  7<iO  £6  per 
cent,  preference  shares  of  £'20  each,  aud  'MO  £5  per 
cent,  dbbeutures  of  £50ea<.)i  ' 

"  The  vendors,  after  dischari^iug  every  liability  up 
io  tta  date  of  purchaso,  W01  fWQ^at  the  whole  of  the 
IHiiiiliaaa  iimiihij  in  the  aompany,  priaoipaUy  in  the 
ccdiiiary  atook,  on  whkih  th«7  wiU  reoaiva  no  divldeod 
until  the  £3  per  cent,  interuat  oo  the  dubeuturea  and 
the  £t>  per  cent,  dividend  on  the  preferenuH  Bbiires 
have  been  paid.  Seeing  thiit— with  the  other 
directors — tbiqr  take  the  whole  of  tha  ordinary  shares, 
bveston  havo  Vbe  best  possible  asaorMUM  that  every 

ort  will  }>f^  made  to  anann  the  ptotgrnitf  of  the 
•uii^paay'n  Lu^iiiieaa." 

Applicatii  115  froui  the  public  wi  r>'  inviti  il  for  the 
preference  Bhares  and  the  d^tbeatures-  Three  of  the 
oiraetora,  Measra.  Watson,  Wells,  aud  Colman,  having 
been  placed  on  the  l^at  of  oontributoriea  in  xeapaofc  <tf 
ordinary  shares  by  Rom«>r,  J.,  a  questioa  waa  after* 
vards  raued  in  the  liquid  lII  ^i  the  company,  on 
Ml  applic^ou  for  a  baUuce-order  against  Mr. 
Bartholomew,  another  director,  whether  he  was 
habia^  on  tha  faith  of  tha  itatementain  the  proapaotos, 
to  he  plaoad  on  Oie  ttrt  of  ordinary  ibarahotders. 
Tt  appeared  ti^nt  nnnp  of  the  four  din'i'tors  n.-iTnor'! 
ind  ever  had  any  (thi»rea  allotted  to  thtiu,  uv-r  h;-k'i 


(a.)  Reported  by  W.  Suallcboss  Ooi>i>A.ai>,  Es^., 


thair  names  been  placed  on  the  register  of  membf»r?i. 
The  liquidator  of  the  com  pany  applied  to  make  ilr. 
Bartholomew  liable  for  ;  ;t  or  iinary  shares,  beiu;;^ 
the  balance  remaining  after  the  vendors  and  others 
bad  taken  up  their  shares. 

Wfight,  J.,^  held  that  the  statement  in  tha  proa- 
paotua  was  eridanoB  of  an  agreement  by  the  directors 
to  take  all  the  ordinary  shares  ii'>t  t  i/ci  n  liv  tliu 
vendpn,  and  that  the  four  directors  were  jointly  and 
severally  liable  for  the  307  shares. 

There  had  been  no  appeal  from  the  daoidoa  of 
Homer,  J.,  placing  Haswa.  Wataon,  Wdli,  and 
Colman  on  the  list  of  contributoriaai 

2Sx.  Bartlioloinow  appealed. 

fl'ihlinf,  fJ.C\,  and  fiitre  lirov'm,  for  the  appellant, 
Tb--r-  Ml  express  contract  ln-r.-  'oy  tl'ii-  directors 
to  take  shares.  Kven  if  there  were  an  express  con- 
tract, the  company  made  it  impossible  for  the  directors 
to  fulfil  their  oontnNt  hy  tha  allotment  of  shares  to 
other  applioaati,  and  tte  company  never  regarded 
the  directors  as  boand  their  oontnot.  [They  ware 
stopped  by  the  court.] 

Qrotvtnor  WofjiU,  Q.C.,  aud  Sheldon,  for  the 
liqoidat  '  [ .  The  only  case  with  a  representation  in  the 
pKMDectiis  at  all  similar  to  this  is  fn  re  IVood'a  8hip$ 
WeodUe  Protedion  Co.,  2  Meg.  164,  38  W.  B.  Dig.  36. 
Tha  Biaaning  ia  that  the  diwaotocs  will  take  all  the 
ordinary  shares  other  llian  those  which  by  arransre- 
ruent  wl'Ai  the  company  thf^  vi  iidors  will  tnl.c  The 
dire<;tor8  are  bound  aa  between  themaeivos  and  the 
company  to  take  the  shares.  It  certainly  amoantad 
to  a  coatcaol  by  the  dtraoton  to  take  the  shares. 

They  tefened  to  Aamw*  esse,  40  W.  B.  518,  [1892] 
2  Ch.  158 ;  Tn  re  Tleminla  f'nnper  Co..  42  W.  R.  .593, 
[1891 J  2  Ch.  403;  and  to  Mtwre  a$ul  Dt  La  Torrt'i 
caae,  22  W.  B.  873,  L.  &.  18  Bq.  e61. 

Whinnnj,  for  Ur.  Wataon. 

T.  L.  Wil/iimon,  for  Messrs.  Wells  and  Colman. 

liDfiaunr,  M.B. — It  is  not  from  any  dsaira  to  get 
Mr.  Bartholomew  off  any  obligation  which  he  may 
have  contracted  that  I  fnil  to  ti^^-vr  with  Wripht,  J., 
becautie  cue  would  like  to  put  thin  director  uu  the  list 
of  oontribatories  if  one  coald.  That  is  my  own  per- 
sonal vieWt  bat  I  faalwe  oannot  do  it  tinleai  we  invent 
a  oontraot,  and  we  have  no  bmslnaaa  fo  invent  a 
contra;  t  in  tirdnr  to  do  wh^r  wo  think  would  be  fair. 

Mr.  Liithul<;mew  cotuplaiiiM  of  an  order  which  has 
j)ut  him  on  the  list  of  oontributoriea  and  made  him 
pay  calls  on  3G7  shares  in  this  cowpauy.  We  are  told 
that  he  waa  one  of  the  ongiual  directors  of  the  «om- 
paoy  and  one  of  the  promoten.  Before  the  company 
was  wound  up,  and  whilst  the  oompany  was  a  going 
company,  he  waa  never  ivf^'it'r.r.'d  in  n '^,j:,",'t.  <ii'  uny 
shares,  and  there  is  no  trace  of  any  agreement  what- 
ever between  him  and  the  oompanj  that  he  would 
take  any  definite  nnmber  of  sliaieai  or  that  the  eom- 
pany  would  give  him  any  definite  nnmber  of  shares. 

Nor  %vao  there  in  truth  any  agreement  at  all  betwwn 
him  aud  ihe  cuuipiiiiy  th^t  he  should  have,  or  that 
the  com[)any  should  give  him,  any  definite  number  of 
shares  at  alL,  But  there  is  u  very  important  dooamant, 
to  which  I  will  allude  presently,  from  wliidi  it  ia  said 
that  we  most  infer  tkut  thorn  was  an  agreement 
between  him  aud  the  company  that  he  should  have 
3G7  shar 's.  That  document  is  the  j)ro"?pectus.  The 
compiiriy  wiui  registered  on  the  Uli  of  October,  1S93, 
Hil  l  Mr.  Whinney  h^  stated  that  the  prospectus  waa 
framed  bafoce  tliat,  and  was  sent  by  Mr.  Bartholo  luew 
to  lEr.  Watson  and  approved  of  by  Mr.  Watsou  lui 
the  prospectua  for  the  then  nt  f nrj^n  i  lupany  as 
early  as  September,  1893.  Now,  1  pause  there  for  a 
"    What  did  tha  langnage  of  the  proapeotoi 
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nMii,  then,  in  Septombar,  1808,  wImo  HJr.  Bwtiiolo- 

mew  approved  it  ?  It  meant  fhi^i.  that  the  diroctora 
would  take  the  ].,oOO  ordinary  shares  of  £'20  each. 
You  cannot  turn  thiit  by  any  possibility  into  anything 
like  an  agreement  with  the  oompany.  At  the  oataet 
it  ia  an  ezpresuon  of  an  intention.  **  Wban  Hm  com- 
pany is  formed  w«  will  enter  into  an  a^n^ment  with 
the  oompany  to  take  those  shares."  That  is  the  very 
outsifJo.  Now,  wln-ii  the  company  was  ri'j^nsttTi  il  ?*rr. 
Bartholooiew  became  a  director,  and  he  does  not  dis- 
pute Uiat  he  did  become  a  director.  There  nay  be 
MUiM  QUMtiou  httroafter  whather  he  bflCftoi*  liftUie  to 
tek*  ou  qmlifloation  aharra.  Wtt  hasvt  not  ooatldered 
that,  and  I  say  nothing  more  ubout  it.  I  r(>f«r  only 
to  his  obligation  to  take  lUsl  shares.  On  the  2Hkh  of 
OctolxT,  1S9:{,  the  directors  met,  and  Mr.  Bartholomew 
was  present,  and  at  that  meeting  the  draft  prospectus 
waa  approTCd  and  settled,  vai  the  secretary  was 
instructed  to  place  the  same  in  the  printer's  bauds. 
This  was  the  prospectus  which  ilr.  Bartholomew 
previously  sent  to  Mr.  Watson  in  September,  18!»;3.  It 
is  headed  "  Moore  Bros.  &  Co.  (Limited)."  "  Capital 
1,500  ordinary  shares  of  £20  each,  the  whole  of  which 
Will  be  taken  bj  fha  directors."  That  oomee  to 
£80,000.  Uan  we  hnve  a  statement  about  the  vendors, 
and  there  is  this  paragraph:  "Seeing  that  witL  th' 
other  directors  they  " — the  vendors — "  take  the  whole 
of  the  ordinary  shares,  investors  have  the  beat  possible 
assurance  that  every  effort  will  be  made  to  ensure  tbe 
prosperity  of  the  company'a  boaineaa.**  If  we  had  to 
oousider  what  effect  that  prmipectus  had  upon  any 
complaint  made  by  a  person  who  took  shares  in  this 
company  on  the  faith  of  that  gtatemeut  we  might 
possibly  come  to  some  conclusion  which  would  be 
edvantaseoaa  to  the  penon  bringing  such  an  adion ; 
Imt  weliftve  not  to  consider  anyuing  of  the  sort. 
We  have  to  consider  the  question  whether  this  state- 
ment in  the  p5<:  [k  utus  amDunts  U>  satisfactory  pronf, 
not  merely  whether'  the  duouinent  is  admisidble  as 

evideoae»  poi  wbefiher  it  is  satisfactory  pr>x>f  that 
tiiara  waa  an  agreeaient  between  Mr.  Bartholomew 
end  Uie  oompany  thalt  he  would  take  and  ttat  flie 

company  would  allot  to  him  3^7  sbaren,  that  being 
the  total  amount  of  ordiuary  iibarfMi  not  all<)ttc>d. 
Wright,  J.,  hajs  come  to  the  conclusion  that  upon  the 
true  oonstruotion  of  this  prospectos,  and  upon  the 
fact  that  it  was  issued  by  the  direoteraat  tliatmeeting 
on  the2Sth  of  October,  1893,  all  the  directors  arc  jointly 
liable  for  these  367  shares  ;  that  is  to  say,  he  treats  it 
not  only  bjj  evidence  of  an  agreement,  but  as  satis- 
factory proof  of  an  agreement  between  tbem  and  the 
company  that  they  were  all  of  them  bound  to  take 
thOiO  307  shares.  I  oaonot  oome  to  ^et  oonoloaion 
at  all.  It  appeara  to  me,  in  the  fint  plaoe,  that 
if  It  i<t  t  s  j^ence  of  any  agreement  between  the 
dire<;tor»  and  the  company,  the  true  oonstruotion 
is  not  that  at  all.  I  cannot  jiossibly  get  out  of  this 
language  a  contract  that  all  the  direotoie  shall  take 
jointly  all  the  shares  whioh  are  unallotted.  The  true 
meaning  of  it,  a»  I  ajipreheud,  is  the  saniu  as  the 
meaning  before  the  couipauy  wan  formed,  that  is  to 
eny,  that  f*ome  anaiigemeut  will  be  made  with  the 
company  by  which,  it  other  people  do  not  take  theee 
abarea,  tbqf,  the  directors,  will  take  them  in  some 
prapOfilioiia  which  they  will  settle  amongst  them- 
selves. There  is  nothing  definite  about  it  at  all.  So 
far  fr  .ui  its  being  nn  agreement  with  the  company  it 
is,  at  the  rery  outtside,  evidence  of  an  intention  on  the 
part  of  the  directors  that  some  agreement  shall  be 
enteied  into,  whioh  agreement  has  to  be  oonaidered 
afterwards.   One  director  might  apply  for  eome 

Bhare*!,  nnd  Hiiother  director  for  others,  but  to  spell 
out  of  this  an  agroement  between  the  company  and 
the  directors  that  the  company  will  allut,  una  that  the 
direct'Jia  will  take  jointly  367  shares— or  in  Mr. 


Barl]ui]OD«(w'a  oaaa  llinihe  wiU  take  887  Aam-4ik 

my  judgment  not  to  infer  an  agreement  in  cunformitT  | 
with  the  intention  of  the  parties,  bat  to  inrent  m  i 
agreement  in  order  to  cutch  a  man  who  is  coniideceito 
have  bdiaved  shabbily.   I  cannot  go  that  l«V(th. 

I  think  that  the  agreemeiit»  whioh  alone  ww  jostiij  > 
us  in  putting  Mr.  Bartholomew  on  the  list  of  ooatn-  ' 
butones,  or  making  a  call  upon  him  for  thi  367 
shares,  cannot  bi  g  >t  nt  f  iirly  from  thess  m»terl»U. 
I  think  therefore  that  the  appeal  most  be  aUoeed  - 
withooata. 

RiOBT,  L.J. — I  am  of  the  saiiu-  o[iiiiion.  Th-:-  c.n- 
t«ut»ou  must  be  carried  to  this  extent — that  the  com- 
pany were  bound  to  allot  thc^e  shares  to  the  directon. 
I  can  find  no  e?ideaoe  of  that  at  all.  We  know,  ai  a 
matter  of  faot.  that  ontaide  this  prospeetos  than  esi 
no  agreement.  When  we  are  construing  the  pros- 
pectu»  it  must  be  shown  that  the  company  u  tenftd. 
I  do  not  se«»  any  evidence  of  the  company  b'li.^ 
bound.  I  agree  in  the  coostruotioa  that  must  be  {nt 
upon  it — that  it  is  not  an  agreement  that  tfasy  will 
take  all  the  shares.  It  is  omy  a  statement  that  tks 
shares  will  be  taken  up  by  some  or  other  of  Um 
<lir^'c^t<-:rH.  And  yoa  oaBBOt  ilx  tbatt  all  Witt  tta 
whole  Ml  ebaroe. 

Vauouan  Wiluams,  L.J.  —I  am  of  the  iimf 
opinion.  Two  learned  judges,  Bomer,  J.,  and  Wright, 
J.,  having  apparently  arrived  at  a  conclusion  tint 
there  is  e  uebiBt^on  uiese  directors  to  be  placed  spaa 

th<f  list  of  contnbutoriefi,  I  think  it  i?  jw^rhft-.' bettff 
for  me  to  express  my  owu  reaaoui  iur  a  ij«jntrvy 
view. 

In  my  npii^ion  it  is  plain  that  there  is  no  meatber- 
ship  by  thi'st:  directors  of  this  oompany  in  rcupectof 
these  shares.  Indeed,  it  is  not  snggeated  that  thste  ifc 
I  think  that  it  is  also  plain  that  tl  lere  te  no  ooetnct 
by  these  dirci'f'irs  f  >  fjiV.'  tln'sf-  sbur.-s.  TMi:;.*  i<  wid 
is,  that  a  contract  may  somehow  or  othor  be  sj-elt  i^ut 
of  this  prospectus.  Now,  the  statements  in  tb* 
prospectus  on  which  relianoa  ia  plaoed  aie  tbsss: 
"  Capital  1,500  ordinary  shaiea  of  ftOeadi,  the  whols 
of  which  will  be  taken  by  the  directors."  That  i<  v 
passage  in  the  statement  of  the  items  of  the  capii:*!. 
Then  the  j>rospi'ctua  go<'S  on  to  say  that  the  vendon, 
after  discharging  every  liability  up  to  the  <late  ol 
purchase, '  will  xSnTaat  llie  whole  of  the  pnrchass* 
money  in  the  company,  principally  in  the  ordiaaiy 
stock,  on  which  they  wiU  receive  no  dividend  vbH 
the  £5  per  cent,  interest  on  tb^  Mj  tihtres  anl  t'jf" 
£0  {ler  cent,  interest  on  the  prefereaoo  shares  h«t 
been  paid.  It  continues:  " naianj  thn^  with  tb« 
other  direokoiB,  they"  (whioh  I  anppoae  maanatbe 
vendors)  "take  the  whole  of  the  ordinarr  Aam. 
nvestors  have  the  best  possible  assurance  that  ererr 
effort  will  be  made  to  ousure  the  prosperity  of  tt- 
company's  business." 

Now,  the  first  contention  was,  that  von  can  find  i 
loontiaot  tiiere  upon  the  principle  or  an  eetoH>«L 
I  can  only  say  that  T  cTi  tirrly  agree  with  Wright,  J., 
when  he  says  th  ii  Ije  >  iinuot  see  how  any  contract 
can  possibly  be  iiiiun]  luTp  ujinn  th^  |iriii.Mp]«  of  m- 
estoppeL  If  there  were  an  estoppel  at  all  it  would 
have  to  be  an  eatoppd  between  the  direotuia  aad  tt* 
oompany,  i^osa  prospectus  thia  wna. 

Then  it  is  said,  even  if  yoti  eanmot  find  a  oonlnMttf 
estopped,  this  staternt  i  t  in  tlii^  prospectus  is  evideui? 
of  an  agru<»ment  between  theee  dtreoton  and  tiir 
company.  According  to  mf  nndaaitawding,  it  oaaMt 
be  evidenoe  of  anythiDg. 

Aa  1  vnderatend,  the  judgment  of  Wright.  J.,  ii 
ba«ed  merely  \i\)on  an  application  of  the  prindple  on 
which  I.tfiac'  cnsr  was  decided.  But  in  Isfiat^^  cam 
there  was  an  offer  by  the  company  to  persons  »'bo 
should  beoome  directors.  There  iraa  a  atatan^t  (4 
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the  tenns  upon  which  penona  ooold  beoome  direoton, 
■nd  the  peraon*  with  thoee  terms  before  them  after- 
varda  choae  to  become  directorB,  and  the  decision 
only  n  that  hj  becoming  directors  they  aoocpted 
those  terms,  ::yu1  thorrfrire  conrracrHd  to  tnko  thfl 
tbsnt  in  accordanoe  with  those  terms.  There  is 
Milling  of  the  sort  here^  beoMW  Omn  fii  no  ofTer  of 
Mj  ton  or  Ymd  hj  the  company  wbudi  wmld  be  said 
to  Yie  accepted  by  tiie  directors  by  tbev  beooning 

dirfLt':/rs.  LtfJiubf  they  were  a^ruHiIy  '.lirt-tjtors  at  tlie 
moment  when  tius  prospectus  was  issued.  I  r&Uier 
ladentand  Wright,  J.,  to  suggest  that  the  issuing  of 
lbs  prospootus  itself  is  evidoioa  of  an  ofEnr  by  the 
aonpiny  of  fbeae  shares,  and  an  aooaptanoe  by  the 
directom  of  them  unn  jlntn  at  thf>  iiiouiont  •whrn  iVn 
pro*p«'otiis  w;is  issiiotl  on  behalf  of  thn  couijuiay 
;h»sf  ilirpctors.  It  seems  to  mo  to  bo  inipossiblo  to 
»)•  that,  because  that  iavolves  saying  really  that  the 
company  on  the  one  hand  were  bound  to  allot  these 
•bans,  and  that  the  direotors  on  the  other  hand  were 
bound  to  aooept  fhem.  It  wm  not  even  suggested  to 
in  arpunent  that  t)i/it  stAt^?  of  tliitig^  i-'xist*".!  It 
was  not  and  oould  iiot  be  suggest«d  tbat  the  result 
of  the  issue  of  this  prospectus  was  that  the  company 
sesssd  to  be  at  liberty  to  dsal  with  th«ae  auras. 
UmI  bemg  »o,  the  suggestion  made  was,  not  tbat 
there  wan  an  immediate  contract  to  t^ike  the  shares, 
iu  tbat  from  that  moment  the  diroctorH  either  became 
ihsreholden  or  became  oompelled  to  take  the  shares, 
bst  that  there  was  a  contract  by  the  issue  of  this  pru- 
ipsetaa<ttatthe  directors  would  at  some  future  time 
take  SO  many  of  the  shares  as  should  remain  onallottad 
sfter  the  Tenders  had  taken  as  many  of  them  aa  they 
L-host-  t(.i  't^ke— and  t\\i\t  tln-y  wort-  iutcinL-il  to  tjike 
some  «  plain  from  the  prospectuii  itaelf — and  after  the 
ttttapany  had  allotted  as  many  of  thesb  shares  to  the 
aatada  naUio  aa  tbnr  might  tliink  fit  ao  to  alloL  I 
snawt  find  airf  avidanoe  of  any  atudi  oontnet  from 
tht?  words  of  tnis  prospectus,  nor  have  T  any  hesita- 
UuQ  iu  coming  to  the  >  onclusion  that  there  is  uo 
eridence  of  such  contract.  But  if  I  had  any  hesitation 
in  the  matter,  it  would  go  far  to  remo?e  any  such 
hedtatioQ  to  find  that  yon  hava  a  doonmsot  hera 
which  so  obrioiisly  vague  and  imoertain  that  uo 
oonrt  ought  to  »et  it^lf  to  try  and  see  whether  a 
•m tract  can  be  spelt  out  it. 

Iu  my  judgment  Mr.  Bartholomew  is  not  liable 
to  remain  on  the  list  of  cuutrihuaiM;  I  thiuk 
that  he  tnoomd  no  liability  by  naaon  of  any 
estoppel ;  and  I  think  than  ia  no  avidanoa  wliBiaoavBr 
ttmt  ha  nuide  any  oontiaot  to  taka  any  namlMr  of 
•harea. 

Appeal  aBotetd. 

Solicitors,  Banger,  Burton,  Jk  Frott;  G.  A.  King; 
Taylor,  Hoart,  &  Pikhtr^  for  Noddvr  Jt  Trethowan, 
Salisbury;  Long  Jt  Qarditur,  for  AHkur  WMl^md, 
Saliabaty. 


Frum  Q.  C.  Div.  , 

(Barlof  Ualsbury,  I..C..  and  \  Jan.  2a. 

A.  li.  Hmilh  and  donna,  LJJ.)  ) 

Aonis  9,  Obeat  Wssteun  Colusbt  Oo. 
(LUIITSO}.  (a.) 

Ikmaget,  Mttuwn  of—Ctmlraet  for  ttde  of  cooli  fa  thip 

—Sith-miitrtt'l  lij  vrmlor  with  cUieri/ oivner — Cof  S 
o/  rtaaonahiy  defending  aciion  by  ahipmoutr — Solicikir 

The  plaintiff,  u  o<iJ  mtrfharit,  ent'terl  into  a  mntra-  t 
With  a    ihipownrr    for    tfir  tupj/ly  vf  hnnkfr  cmU  io 

(«.)  fiep<ffted  by  W.  F.  Ba&ry,  Esq.,  Borrister- 


$hipt  09tr  a  etrtain  period,  and,  in  order  to  carru  otd 
thit  coHbvtt,  IK«  plaintiff  tidirtd  vitfo  a  eoalraef  tsAa  tila 

defendaatt,  frhn  i-<irrif<l  on  lim'neit  in  iht  tame  place, 
/itr  the  Muppli/  of  nxtli  to  the  shif>/i  fur  the  »ame  period, 
Thf  de/endantt  having  mndf  default  in  the  stipply  of 
coalt,  one  of  the  »hip$  wa»  detained  in  duck,  ami  the 
$hipou>ner  brought  an  action  againtt  the  plaintiff  t<> 
recover  damages  for  the  detenUmi  oirinngfrom  Hu  brtaeh 
of  contract.  The  plaintiff  gave  notice  of  the  dahn  to  the 
defendaid*,  who  repu  liai.rti  liahltity.  The  plaintiff 
accordingly  deO  ndtd  the  <i^iun  »nd  paid  a  gum  of  money 
into  court.  At  the  trial  it  was  held  that  the  amount 
paid  inU>  court  toae  aujficietU  to  eati^u  the  ehipovmer'i 
claim,  and  judgment  wat  enfsrwf  far  ine  ahipomm  for 
the  atnniiiit  sn  fxiid  iiJn  riwrt,  tnith  r/i,if<  )//)  {<<  the  time 
of  the  paymatt  iulu  court,  the  plaintiff  tu  have,  the  cost$ 
nf  the  action  »ub»et^uent  to  tiMt  time.  The  plaintiff 
thereupon  aued  the  defendants  for  breach  of  contract, 
elttiming  at  damagee  (1)  the  turn  recovered  by  the  thip» 
owner  iu  the  former  action,  (2)  the  eolte  paid  to  the 
thijKiwiier,  and  (3)  the  difference  between  the  plaintiff's 
cost-jt  of  the  (tctiuii,  lasi  tl  lut  bf  t'oeen  solicitor  and  client, 
a}id  the  party  and  party  costs  subaeamnt  to  the  U'me  of 
the  jstymmf  into  eeurl  la&fcA  As  had  rmoend  frtm  tS* 
shipowner. 

Held,  that,  as  the  vlainiiff  had,  in  thete  ctreniastoiMes, 

(irif-d  reamnahhi  in  dffcndi uij  the  firriner  artion,  he  via 
entitled  tu  recover,  in  addition  io  itcuu  (i)aft4(2),  the 
difference  btiweea  the  »olt\  it"r  and  client  costs  of  the 
action,  taxed  upon  the  footing  that  another  perem  wa$ 
going  to  pay  them,  tttMl  tlie  party  etnd  porfy  ea$t$  safise- 

iiamujoud  V.  IJuhhuy,  20  Q.  B.  D.  79,  3(>  II'.  II.  Dig, 

60,  /f>llo>i:ed. 

Baxendale  v.  London,  Chatham,  and  Dover  Hail  way 
Co.,  28  IT.  B,  167,  L,  JL  10  Ex.  96,  ditetuied. 

Appeal  from  the  judgment  of  Ohannell,  J.,  in 

fivrmr  of  the  phiiiiliflP  at  the  trial  without  a  joiy  of 
an  actiou  to  recover  damagea  for  breach  of  a  contract 
for  the  sale  of  banker  coals. 

The  plaintiff  waa  a  coal  mecoliant  at  Oardiff,  and 
the  dsNndants  wwra  tlie  ownera  of  a  ooUiery  in  tha 
neighbourhood.  Tn  M-iy ,  1  SDG.the  plaintiff  entered  into 
a  contract  with  a  firm  of  shipowners  for  tht^  supply 
of  a  quantity  of  bunker  coals  for  their  att-anicrs  f  .o.b. 
CarditF,  shipment  there  till  the  eud  of  The 
plaintiff,  in  order  to  carry  out  this  contract,  on  tha 
same  day  made  a  contract  with  the  defendants  for  the 
supply  of  a  quantity  of  bunker  coals  f.o.b.  CSardifF, 
for  the  shiy)Owiiers' hV- iiiii  I N.  retjuired  till  the  eud 
of  1896.  The  defetjdttiti  made  default  in  the  supply 
of  coals  to  one  of  the  sttmmers  as  required,  ami  in 
oonseqnenoe  thereof  the  ship  wan  datainM  in  dock  at 
Cardiff,  and  iu  respeot  of  this  breach  of  oontraet  tiia 
shipowners  made  a  claim  against  the  prMont  plaintiff 
for  £1«5()  damages  for  the  detention  of  the  ship. 
The  plaintiff  thereupon  informed  the  present 
defenfuints  of  the  claim  against  him,  when  the 
present  defendanta  said  that  the  claim  was  pre- 
posterous, and  repudiated  any  liabili^.  The  ship- 
owners then  commenced  an  action  against  the 
plair.iitT  fiij  1  thr  latter  paid  £20  into  court.  At  the 
trial  before  Bruce,  J.,  it  was  held  that  the  £20  was 
sufficient  to  satisfy  the  claim,  and  jndgment  was 
aooofdingbf  antaiod  for  tha  ahipowoeca  for  tliat 
amoimt  wnb  ooati  up  to  tha  tima  of  payment  into 
(  iirt,  the  present  plaintiff  recovering  from  the  ship* 
ownera  his  cuNts  of  the  action  sabsequeut  to  tha 
payment  into  court. 

The  plaintiff  then  brought  this  action  against  tha 
defandrata  to  teflover,  as  damages  for  their  breach  of 
contract,  (1)  the  above-mentioned  sum  of  £20,  (2)  the 
taxed  costs  which  he  had  to  pay  to  the  shipowners, 

19  to  tiia  tina  of  paynMot  into  «oiurt»  ana  (S)  tlia 
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difference  betweeu  the  vl^utiff's  ouats  of  the  actioa 
taxed  aa  betweeu  Hulicitor  aod  oUmk,  and  tiift  party 
•nd  party  ooata  whioh  Iw  had  wtoanml  froia  toe 
sUpowners. 

At  tin  triiU  Cauumell,  J.,  held  tbut  tl .  plaintiff  hn  ! 
acted,  reasonably  ia  defending  the  former  aotiou  and 
paying  the  £20  into  court,  and  he  gm*  jndpnent  for 
thaplainliff  lortliefitatiwoitaau;  MidMfMarda  tbA 
thiid  itaiB.hediiw)todl]wtfheplaintilPaoottaof  the 
former  action  should  be  taxed  aa  b<>tween  solicitor 
and  dient  upon  the  footing  that  tiuothnr  p^roon  was 
guLnj^  to  pay  them,  accortliu"^  to  thf  scili<  of  taxation 
recognized  for  that  purpose,  and  that  the  amoimt  so 
aao^ained  by  taxation»lMSthe  party  and  party  ooata 
received  from  tha  ahipowiiMM!,  •honld  be  paid  hj  the 
defendants. 

The  defendants  appealed. 

iS.  T.  Emtu,  for  the  defendants. — There  having  been 
a  breach  of  ooatraot  the  plaintiff  is  entitled  to  recover 
the  i''2l>.  But  the  costs  of  the  former  lutiou  ar(»  not 
reooveriible.  Where  there  are  two  s^^^parato  ami 
iodapeudeut  contracts,  in  ocdar  that  thu  noaU  may  l>o 
noovwcaUe  thara  ma«t  be  •  eontraot  of  indemnity 
OApfOia  or  implied:  Baxmdale  London,  (HuMam, 
anJ  fhwcr  Raibrat/  Co.,  23  W.  R.  167,  L.  R.  10  Ex. 
35;  FUhfrv.  y,d,h  Trarrn  AiylutlU  Co.,  I  C.  P.  D. 
511,  24  W.  H.  Dig.  72.  Sudi  costs  ore  not  d«mage9 
which  may  reasonably  be  supposed  to  have  been  in 
tiie  contemplation  of  the  parties  when  they  made  the 
contract  within  the  rule  in  ILnUry  v.  P,n-,':uilih\  "iW.  R. 
U02,  'J  Ex.  3  tl.  This  issoeven  th  jngh  the  iilaiutiirinay 
have  reasonably  defendfd  the  furiiier  action.  The 
contracts  being  indopendunt,  the  daotages  in  each 
caae  are  ditferent.  In  Hammond  v.  Buu^f  20 
Q.  B.  B.  79.  36  W.  B.  Diff.  65,  the  tormereaMS  are 
diwmssed,  but  they  are  soil  law.  FHe  also  leferred 
to  Mora  U  Blaw  h  v.  JTHsnn,  21  W.  It.  109,  L.  R.  8 
C.  P.  227 ;  Grelmri  liorgnis  V.  Nwjent,  15  U.  B.  D. 
86,  33  W.  B.  Dig.  70.]  Secondly,  if  the  costs  are 
nooveraUe,  ootta  aa  between  party  and  party, 
not  as  between  Mlidtw  and  olient,  are  alone  reoorar* 

able,  thorn  boing  no  contract  of  iodeoinity:  Ifayne 
on  Damages  (5th  ed.},  \>i>.  84-86. 

Bailhacht,  for  tho  plaintiff. — The  plainttf,  in 
defending  the  aetiosi  brought  by  the  abipowoers, 
•otad  leeaonably,  and  therefore  the  eosti  of  doing  so 
are  recoverable  under  the  second  branch  of  the  rule 
in  Hadlet/  v.  Jiajt^uduU.  The  plaiutilY  and  defend- 
ants are  in  the  habit  of  supplying  coal  t  j  Hhips,  aad 
the  defendant*  knew  of  the  plaintiff'a  ooatraot  with 
the  thipownen,  end  it  mnet  save  been  in  the  oon- 
templatiou  of  the  parties  that  if  the  cuntract  was 
broken  the  ship  woald  be  detained,  and  an  action 
involving  costs  might  arise.  Fiahrry.  i/r  'J'r'iri-rf 
Atjtfuilte  Vo,  was  decided  u{>on  a  wrong  view  of 
Bajee$tdaie  v.  London.  Chatham,  nn,!  Itootr  Batiway  Co. 
— see  Hammond  v.  Jiuwey,  20  U.  B.  D.,  at  p.  02— the 
decision  in  Jinxendalt^a  case  being  based  upon  the  fact 
that  the  I  -t,.^  i.vere  unreasonably  incurred.  It  that 
was  not  the  ground  of  tho  dtjUdiuu,  Hammond  v. 
Bamy  is  inconsistent  with  it,  and  being  later  in 
date  ahonld  be  loUowed.  Iherefore  all  TwnoBable 
ooata  of  defending  the  aotion  and  aaowtatniiig  the 
duuiages.  and  not  meielj  perty  and  party  coeti,  are 
recoverable. 

Lord  Haisbtwt,  L.C  — In  my  o^nion  this  appeal 

should  bo  di«in!s">f'il.  The  qiu-stions  arj^iicd  may  be 
disposed  oi  shortly.  There  whs  ample  evnieuce  of 
tho  brtiich  of  contract,  litid  indeed  this  was  very 
faintly  contested  at  the  trial.  The  breach  being 
prOffn,  fbeonly  question  is  as  to  th<j  amount  of  the 
damages  cansed  by  that  breach.  The  question  to  be 
determined  is  whether  the  costs  of  defending  the 
former  aoticm  oan  be  reoorered*   Owtainly  m  the 


drcumstanoee  of  this  uaa«,  if  the  plaiuUtC  ctnnot 
recover  thoie  OOete  from  the  defendants,  it  would  bs 
a  most  unreaaonable  state  of  the  law,  beosats  he  \ 

succeeded  in  the  former  action  in  redodng  Um  '{ 

rlniui-il ,  i'l-W,  and  recovetwd  from  the 
shipowners  the  taxed  costs  of  the  action  sabseqaant 
to  the  pajflunft  into  court.  Therefore  his  defendinf 
that  notion  ennred  to  the  benefit  of  the  pn—i 
defendants.  Neverthetees.  the  deftadaota  new  «od« 
tend  that  they  are  not  liable  for  the  loss  whirh  the 
plaintiiT  h»4  thus  suataiued  by  reason  of  the  braich 
of  contract  on  their  i),-irt.  I  am  glad  to  «y  thst 
such  is  not  the  law.  The  princij^e  laid  dovo  ia 
Bodies     Baxendah  has  been  always  treatad  u  the 

fuidiug  principle  upan  the  question  of  the  mrMoreof 
&mage.s  — nainnly,  that  if  the  particular  daxu4^<e  are 
such  ai  may  bo  fairly  an  1  ri^asonably  causidered  w 
arising  naturally  from  the  breach  of  contract,  or  mth 
as  may  reasonably  be  supposed  to  have  bj«u  iti  tb.- 
coutempJntion  <tf  both  partiea  at  the  tinw  they  SHde 
the  contraot,  m  the  probable  reenlt  of  the  bNadiol 
it,  then  those  damages  can  be  recovered.    We  most 
api>ly  that  principle  to  the  present  uate.    The  parties 
live  in  the  same  place  aod  are  familiar  with  the  ooa! 
busiuess,  both  of  them  btfing  in  the  habit  of  •applying 
ooali  to  iteaouihipe  in  a  tidal  harbour.   It  was  desr 
to  both  that  a  breach  of  the  coutra  :t  ini2;ht  ^ve  ti« 
to  a  cliiiui  in  the  liatuxe  of  damages.    If  a  cLum  wm 
made  it  would  be  reasonable  for  the  j)arty  sue«l  to  U^e 
.Htepe  to  show  either  that  a  broach  of  contract  hai  sot 
been  OOmmitted  or  that  the  damages  claimed  werr 
extravagant ;  and  indeed  he  would  be  guilty  of  bid 
oonduct  towards  the  other  if  ho  did  not  take  steps  to 
prove  that  extmva^dnt    damages    should   no".  b» 
awarded.    Thou  the  question  arises,  can  he  r<«,»Ter 
the  costs  of  doing  so  as  being  reasonably  in^id^at  to 
the  broach  of  contract  P  Butfor  theoaeeof  &u^a^ 
V.  London,  Chatham,  and  Dover  ftaHway  Co.,  I  ^oqH 
liave  thought  that  it  wai  retisc)nabl><  tbttt  In-  *fiiald 
recover  thoso  costs.    I  can  see  no  diifiuction  iu  sa:h 
a  case  betweeti  tho  costs  reason*bly  in  arrel  io 
reducing  the  d-una^es  and  asoertainiug  their  amooat, 
and  the  expenses  of  a  surgeon altendiag  upon  a  peaoo 
who  hsji  been  injured  by  a  neglii{ent  act.  Co- 
doubtedly  the  case  of  lia.rrndaU      LotuLoi,  Chat.'^am, 
and  iKfrr  i:aifr-.i>j  d.  raises  a  diflBculty.    The  Id.  t*  m 
that  case  raise  no  question  of  difficulty,  bticau«<!»  tb^ 
deft'iice  in  the  lotmer  notion  was  unsacoessfol 
was  held  to  be  unreasonable.  That  oaae  show*  that 
the  ooeti  of  defending  moh  en  notion  at*  not  rsoom- 

abln.  Rut  unfortun;ite.ly  the  judges  thought  it  ri|{lit, 
in  dealing  with  the  cise  of  Mon-le-llla/n  ft  v.  iri/*.*!. 
to  use  certain  expressions  with  which  I  feet  a  certain 
diffioolty  in  agreeing.  But  there  ia  a  later  jaign^ 
in  ffanmemd  ▼.  Buuey  in  which  those  expre^bitt  art 
cooimontc'd  upon,  uud,  a.s  it  seems  to  me,  the  jody* 
fell  borne  dilhiMilty  in  uuilersitiinding  them  or  agreeing 
with  them.  1  jirefer  the  last  d*^H.niiion,  wbich  I  thini 
right,  and  the  earlier  decision  ciin  be  well  sopported 
ou  the  first  ground  upon  which  it  wils  decided.  Ia 
my  opinion  theiadgmant  of  Ohannnll,  J.,  wm  i^gbt 
and  must  be  affirmed. 

A.  L.  Smitu,  L.J. — I  am  of  the  same  opinion.  Tb* 
plaintiff  entered  into  a  contract  with  certain  ship- 
owners to  supply  bunker  eoal  to  a  ship,  and  Mt 

having  the  coal  himself  he  rnten^d  int.-)  a  cotitrtct 
with  thj  defendants  that  they  should  supjily  tb-? 
coal.  It  is  eleur  that  the  defeii  innl-*  kuew  ot 
contract  with  the  shipowners.  What  was  in  tL*'  c  - 
templation  of  the  parties  at  the  time  they  madt- 
contraot  ee  the  probable  resultof  a  bcsoeli  of  it  J'  Iht 
principle  is  laid  down  in  Ffadleif  BojboMk 
Obviously  tho  defendants  kne'.v  Mj  it  the  plaiati? 
wanted  the  coal  for  the  ship's  bunkers,  and  th«y 
knew  tint  the  aUpowoM  noald  bttv*  n  deis 
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igUDSt  the  jilaintiif  if  he  broke  his  contract,  and  that 
that  claim  would  have  to  b*^  dcft'iidfKl  or  Hdniitfc-d, 
Tb«  plaintiff  in  fact  broke  his  contract  with  the 
ihipowners,  and  the  shipownen,  brought  au  actioa 
■HWMt  lum  lor  not  buring  rappliad  the  <mmi1  m  time. 
np»  plaintiff  ««nt  to  th«  d«TeDd«>t«  rad  told  ifaem 
liat  Hii  action  had  been  brou^'ht  n<^tiiiiflt  hita  owinj^  to 
ih'ir  breach  of  (j(»ntra*;t  witii  hiin.  Tliv  dtiifwinuta 
fijii  that  the  aclion  whs  jircposteroui  and  that  the 
(hijKiwutiTS  bad  Dot  a  it  g  to  Htaud  upon.  The  meaning 
ci  that  waa  that  the  plaintiff  whb  not  to  tit  down 
under  the  aotioo.  The  lennied  judge  held  that  be 
had  acted  reMOnnUj  ia  defending  the  action.  Ho 
pwdiSaO into  «oait»iHMAwM  laid  wriBd  to  sntiafy 
(he  ihipowmni'  ehim  agaioit  bim.  Tbr>  [ncseut 
defendants  now  admit  tliAt  thpy  must  pay  tho.-e 
dmnageii,  but  they  contend  that  tbcy  are  not  Uablo  to 
j>»y  the  Cfihtu  which  lip  uoccamrily  iiicurro<l  m  ea»e  of 
tiu)  defendants.  1  cannot  aee  the  dividing  linn.  I 
otODOt  see  why  the  defendants  should  not  pay  them. 
Ib  Jkaendak  Londmh  Vhatkatn,  and  Dotrr  Raihmy 
C«.  tin  eOBtt  Mine  tofbe  oooolttilon  that  the  dofenoa 
»M  an  vaffMonsble  one,  and  upon  tbat  beeie  tbc 
didsion  wea  dearly  right,  wbetover  oilier  reuons  the 
court  may  have  giron.  Then  came  tbo  d(v  i.sion  in 
FUhtr  T.  t"<»/  •/'■  Trftvvra  AtphtiHr  Cf>.,  wlidi  mt-rely 
foiltiWtd  what  the  court  mipjjost'd  wus  thf  drcisioii  iii 
ioxtndalr  v.  Loinhm,  Vhatham.  nud  Ih.itr  Uaiiwntj  Co. 
Lwtlyt  those  cases  were  di8€n>48i-d  in  Ilammovd  t. 
Jhitfry.  JSowcD,  L.J.,  at  anyrate  felt  a  difficulty  in 
ndetetendjag  the  other  grooade,  if  they  were 
gronnds,  for  thA  decuioil  in  BaamiaU  t.  London, 
t'hnlham,  and  Ihvrr  RaHwntf  Cb.  The  case  of 
V.  V,  in  my  oj'itii  covfrn  this  case 
entirely,  and  the  law  is  now  piacixi  upon  a  projHjr 
footing  by  the  judgments  dcliTend  in  tbftt  oaasi 

CHrrrr»  LJ.-^!  am  of  tbo  iMne  opinion.  A  coord  - 
ing  to  the  second  Imuich  of  Ae  rmo  in  Ha<tlfy  v. 
;  ur- r,  ''(11'  (he  <luia«ge«  recovonible  must  be  such  as 
i»i»y  reNM  imhly  bo  suppoeed  to  have  boon  in  the 
contfmpiiiti'  n  i,{  both  parties  at  the  time  they  niiido 
tbeconuact  as  the  protMble  result  of  the  breach  of  it. 
Tbe  plaintiff  and  the  defendants  lived  in  the  same 
place.  Upon  the  faco  of  tho  oontfaci  the  ooel  wee 
told  to  he  put  on  board  portiotilar  tteaiDen.  Tbere- 
fdn  the  defendants  knew  that  the  coal  was  intended 
for  certain  ships.  In  my  <  pinion  the  case  as 
regards  the  damngi  b  falls  within  tho  ruin  luid  down 
in  JJadln/  v.  Rii.i'i„l,i',r  Thtu  aa  regards  the  costs. 
The  couise  tluj  jilumtitV  pursued  in  contesting  the 
■hipoivsers'  claim  was  reasonable,  and  resulted  in 
bneflt  to  the  defendants  in  the  preient  action, 
baoanie  the  olaim  «M  for  £150  dMoagei,  and  the 
■am  aetoallj  did  rot  enxed  £30,  and  aa  he  had  paid 
£20  into  court  he  got  the  costs  of  tho  uc tirm  snlise- 
quent  ihtrtto.  Therefore  tho  action  wjw  deftndfMl, 
not  simply  for  tiie  ben*;fit  of  the  presfiit  pUintilT, 
but  for  the  btnetit  of  the  present  defeudHtit»  also. 
As  regards  the  autboritiee,  I  need  only  say  thi<>,  that 
tho  deciaion  in  Hammond  v.  limsey  is  well  founded, 
and  whataver  differeooe  there  may  be  between  it  and 
the  other  caeee,  «e  most  follow  Hammimd  t.  Busaey. 
It  was  conteoded  that  the  plaintiff  wee  only  entitled 
to  recovt-r  }i  irty  arid  party  i.:Ost--.  I  thiid:  th;i'.  the 
decision  of  Chanm  ll,  .1.,  was  ripht.  Ilo  1ms  given  the 
plwutitr  thf  co>ts  rrasoiiftLly  iiiturrctlby  him  ;  nut  all 
the  costs  he  has  bad  to  pay  bis  own  solicitor,  but 
•sch  costs  as  would  i«aaOBaU7  haw  been  paid  hf 
another  j>f  rson. 

Apptai  diimiued. 

SolitHton  for  plaintiff,  friV/MiMoa,  BiU,  4b  Cb.,  for 
In^«ikw  Jk  Sent,  Cardiff. 

Bolivian  lor  d<f<n<toato,  DewmtiSt  Boiam,  *b  CId., 
for  Jkmring  ^k  ZAmdMcfe^  Ohrdiff. 


Mil  <BOHtt  Jiurticc. 

ArroiuniY-GEXKnAL  v.  Bcifford  &  Co.  (a.) 

Lorul  gnvtrnmrnt  —  "  Nnw  ttrfft" — Town*  Improve- 
ment Vlamfi  Act,  1847  (10  <C-  11  Vid.  e.  31),  S.  65— 
—Public  Hmlih  Ad,  1875,  s,  Idi. 

Tha  deeUimu  under  sseMon  tST  of  Ae  PvXUt  BuUh 

Act,  1H75,  03  to  wluil  i$  a  new  $trtti  'tpphj  in  coMtdering 
wliat  conttitiite-1  a  "  nrw  strrrt"  in  section  63  o/  the 
ToiDn»  Itni'f"!.;  ui'  lit  ClauMs  Act,  1847. 
Elemrtits  wnatittUitiy  a  "  strett "  tojmdend. 

Moti'ni. 

The  jiiaintifT,  flin  Atiomey-Oeneral,  on  tho  rnlation 
of  thf  I  rlvtu  District  Council  of  Stourbridge,  claimed 
an  iiijtiiK  tion  to  reetrain  the  defendants  from  erecting 
anj  buildings  adjoining  or  abutting  on  Brick  Kiln- 
lane  eo  ae  to  make  or  lay  out  tbat  lane  as  a  new 
street  less  than  90  ft.  wide.  Bridt  EUn-UoM  wa«  m 
highway  repairable  by  the  inbaWtanti  at  large  and 
varied  in  width  from  lt>  ft.  to  29  ft. 

On  one  side  of  the  lane  there  already  stood  tho 
defeiulHiits*  f  ictory,  which  covered  some  480  ft.  out  of 
thi'  total  length  of  tho  lane  of  580  ft.  There  were 
two  small  cottages  on  the  same  side  but  lower  down 
the  lane ;  on  the  other  side  of  the  lane  there  were  also 
two  oottages,  but  no  other  boHdings,  and  the  defeod* 
ants  proposed  to  oveot  there,  oppoaito  their  faetoiyv  • 
building  some  240  ft.  in  le^rth.  The  Una  wai 
hounded  by  hedges  except  in  mmt  of  tlM  oottagM 
aud  the  plain  tifTs  f actor}'. 

The  proceedings  wi<ro  taken  uiidor  section  'l^l  of  the 
Towns  Improvement  Clauses  Act,  iS47,  which  applied 
to  Ktonrbridge  by  incorporation  in  a  local  Act.  Tnat 
section  enacts :  "  It  sbaU  not  be  lawful  to  make  or  lay 
out  any  new  street  unlees  the  aam^  bs  of  the  preaeribed 
width,  or,  where  no  width  ia  preecribed,  unless  the 
same,  being  a  carriage  road,  he  at  leaet  30  ft.  wide, 
or,  not  being  a  carriage  road,  bo  at  least  20  ft.  wide." 

FarwtU,  Q.C,  aod^.  C'lirini'/ty/iam  (7to»,  for  plaintiff. 
—There  ia  no  «aa»  under  aeotko  6S  of  tbe  Towna 

Clause  s  Act,  1847,     to  what  ia  a  etreet  within  the 

meaning  of  tbat  section,  hnt  we  aubmit  that  thir 

decisions  on  tho  PuVilic  Health  Act,  1875,  s.  157, 
apply,  and  this  is  a,  ziuvv  atroet  within  those  decisions  : 
see  Jlohinson  v.  Burton  Local  Board,  32  W.  R.  S 
App.  Cm.  708 ;  JimdoH  Local  Board  JPouHce,  33 
W.  B.  377, 42  Oh.  D.  602. 

XevilU,  Q.C.,  and  7?.  ^^^  ••re,  for  tho  defendants. — 
This  is  not  "  street "  and  llm  cases  cannot  make  it  so ; 
it  is  a  <|ues!ion  of  ftict,  and  here  there  is  no  OOtitinnity 
of  buildings,  but  merely  isolated  buildings. 

North,  J.— I  think  I  moat  bold  that  this  is  a  onw 
street  within  tbe  meaning  of  the  decisions  on  tho 
Public  Health  Act,  1875.  There  is  a  difficulty  no 
doubt  in  saying  when  s-mio  ctMiiitry  luTie  h»H  ln-come 
a  street,  as  is  {>ointed  out  by  tbe  Master  of  tbe  Bolls 
in  BobiiiBon  v.  Barton  Local  Hoard,  wbenhaasyi:  "Now, 
there  aro  two  ways  in  whioh  a  atraet  may  oooaa  into 
existeooe  where  niere  waa  no  atxeet  before.  A  peraon 
may  take  a  grass  field  or  a  country  lane  (for  in  my 
opinion  it  makes  no  difference  whether  or  not  there 
WHS  a  public  highway  or  lam-  or  a  fi^otpath  f-xihting 
before  which  in  thrown  into  tho  street  and  is  utilized, 
or  whether  there  was  nothiog  but  a  mure  plot  of  gras<i 
land  out  of  which  a  new  highway  ia  made},  be  may 
take  it  and  build  euntinaoiia  Tinei  of  bonaaa  ao  aa  to 


(<>.}  Reported  by  R.  StLunt,  Esq.,  Barriater>a^ 
Law. 


i^iyuu-cd  by  Google 


HlOH  OOVST 


TTiAH  Ootm. 


form  what  is  commonly  known  as  a  street.  When  I 
•ay  oontinuoTis  lincH,  I  do  not  mean  that  there  are  to 
1m  no  bcealM  or  intarvaU,  bat  thera  moat  ba  a  oertaia 
dagiM  of  ixMrtmahy.'*  Tbaii  be  poniti  oat  anothar 

way  in  which  a  Htrect  may  arise  and  says  that  u, 
"  where  it  in  not  from  the  first  Liid  out  as  a  street  in 
a  formal  maanGr  but  may  be  oontddered  to  grow  np, 
60  to  say,  of  itself.  This  olten  happeni  wban  there  u 
an  existing  highway  and  people  ooild  hooflei  along 
the  sides  of  tho  highway,  bo  that  witlmtif  nuy  inten- 
tion of  laying  out  a  Btreet,  the  street  gru  wa.  When 
does  it  beconie  a  street  ?  This  queMtion  cannot  bo 
answered  nntil  you  know  the  locality."  No  doubt 
there  may  be  great  difficulty  in  saying  in  such  a  case  as 
the  latter  when  it  doflebeoome  a  street.  He  points  out 
that  when  yon  have  continuous  lines  of  buildings  on 

both  piili'S,  that  is  oin'  wny  in  which  tin  jiroprrty 
becomes  a  street.  liv  aUu  points  put  that  a  now 
street  does  not  mean  neci-aaarily  a  street  between 
oontinnous  lines  of  luHues  without  any  break  or 
hatenral  but  that  tiieia  most  ba  a  eertain  dqpee  of 

oonf  inuity. 

In  this  case,  there  beinfif  huildingii  extending  on 
till  one  Hido  for  -lOOft.,  it  is  now  proposed  to  put 
up  a  building  which  will  extend  about  230  ft.  or 
MO  ft  along  the  other  ade  oppoate  to  thani.  Bnp- 
pose  that,  instead  of  putting  up  a  oontinnous 
Duilding  there,  a  row  of  cottages  of  that  length  had 
been  put  up  i'('rli;ip8  twelve  to  twenty  L-'ttr'-i^Ts  — 
oould  it  be  said  that  that  was  not  a  new  street  ? 
Counsel  for  the  defendants  did  not  nggest  that  that 
woDld  not  be  so,  but  he  said  theia  waa  a  diffteenoe 
betwe»n  that  ease  and  this.  In  a  oertein  seose  tiiere 
is.  What  they  are  doing  here  is  defining  the  line  of 
the  road — I  do  not  use  that  in  a  technical  sense,  but  a 
general  sense — defining  the  road  on  which  people 
are  to  pass  by  fixing  walls  and  by  altering  the  state 
of  things  so  that  there  wHl  be  walls  on  eaeh  die 
limiting  the  roatl  to  that  particular  space.  I  must 
say  I  think  that  what  will  be  the  line  of  road  between 
those  walls  will  b«  u  new  street  within  the  uu  .inirig 
of  the  Act.  I  think  that  I  am  juatilied  iu  coming 
to  that  conclusion,  not  only  by  the  views  expreesMl 
by  Lord  Selboma  in  the  ease  eited  {Robin$im  r.  Barton 
Local  Board,  but  abo  beoanaa  I  am  conformtog  to  the 
Tiews  of  Sir  George  Jeasel  in  the  same  case. 

Solioitcns,  amOu  Cft^  for  W.  W.  Goddard, 
BtouMAMi  QMrA,  Jgswfcff,  TmU.  it  Cfc»  for 

a  B,  Com,  atowMdgt, 


Dec  16. 


OmM.  IXt.  I 
North,  J.  J 

in  re  BbrsxtT. 

Ouuud    Wame.  («.} 

1654  (17  ^  lb  Vict.  c. 
On  «  mmigog^  of  a  jmhlic-hotue  lAe  geodw^  U  not 

The  plaintiff  iu  this  case  was  entitled  to  the 
prooeeds  of  the  sale  of  the  goodwill  of  the  testator's 
liHsiiiMs.  aad  the  defendants  vera  entitled  to  the 
Mooeeds  of  sale  of  the  frediold  iriiere  snob  bnrinees 

bad  bf^'f'ii  cHTr-fd  on. 

The  testator  in  1871  mortgaged  the  public-honse 
the  "Buck's  Head,"  at  which  he  carried  on  the 
bnrinett  <^  lioensed  viotoaller.  The  testator  was 
ti)en  the  freeholder  of  llhe  "Buck's  Head."  having 
prcviriu'ly  been  in  as  lessee.  The  niorf -j-m ir"  was  a 
ni<  rt^'M^'e  in  fee,  mid  nothing  was  said  about  the 

(a.)  il«ported  by  B.  Siueai,  Esq.,  Barrister*«t- 


goodwill.  The  testator  died  in  lb73,  hanog  by  hii 
will  bequeathed,  inter  alia,  the  goodwill  of  hk 
hnninnwi  tn  hin  trustees  on  tmat  for  sale,  end  ia  the 
avsnts  which  happened  the  plamtiff  beeaaw  absolaiity 

entitled  to  tlif  |ir(-vi'r'-T:.  '.if  the  ssle  of  the  sains.  T*.- 
testator  aisu  d*:",  ised  bis  real  estat*  to  bis  tru»t«M  oa 
trust  for  sale  and  conversion,  and  the  d'^feninots 
were  now  entitled  to  the  prooeeds  of  the  sale  of  th« 
said  teal  eelato.  Th«trasteeeofflM«Qlhad[y*idi!T 
the  mortgage  debt,  and  taken  a  reconvp3r8nce  of  the 

Buck's  nea<l "  to  the  uses  of  the  will.  The 
mortgagees  had  n*'ver  en}>  red  mUt  ]i  i^si-ni  u  Tli« 
"Muck's  Head"  bad  been  sold  by  the  trustees  for 
£11,550,  iacinding  the  goodwill. 

In  some  eariier  prooeadings  relatins  to  the 
tor's  eetate  an  order  had  been  made  b^ 
admitting  that  the  value  of  the  ginKlwill  of  tb« 
business  of  the  testi^tor,  iui  distiact  from  the  valmot 
the  freehold,  ought  to  be  paid  to  the  plaintiff  in  tikis 
aotion,  and  referring  it  to  a  valuer  to  assM  tie 
same.  The  valuer  had  found  the  value  of  the  good- 
will to  bo  £2,617.  The  question  now  was  wbetbnr 
the  goodwill,  as  represented  by  the  sum  of  £2,617. 
ought  to  bear  any  portion  of  the  mortgage  debt,  or 
whether  the  mortgage  debt  ougbb  to  fall  entirely  <m 
the  sum  reaUzed  on  the  sale  of  the  "  Buck's  Haad," 
deduction  being  made  of  the  value  of  the  goodwilL 

Mdhold  and  Bowlen,  for  plaintiff.— The  goodwiU 
did  not  paa9  to  the  mortgagees :  W^titlf  v.  CMfw. 

40W.  li.  2ni,    :>n2'  ]  Ch.  64.  The  goodwill  of  » 

poblic-hnuse  is  separable  from  the  builduig .  iVal 
Lowhii  Hyndkate  v.  Iidand  Reveniu  Commiui^tTf, 
ante  p.  12d.  [18881  I  B.  226,  ri888]  2  O.  B.  j07. 
The  mortgage  dbfit  ittiiit  ba  paM  ool  of  tbo  virfae  «f 
the  fresliud  alona* 

TT.  M.  Cnnn,  for  Irfr-ndants.  — The  mortgage  m- 
eluded  the  goodwill  which  attache  to  the  pabHe- 
house ;  such  a  goodwill  is  not  a  persnnnl  gondwiL. 
The  morigagees  would  have  been  entitled  t>  tt<t 
goodwiU  on  taking  possession:  BoM  v.  Cuf.'m. 
W.  R.  ??I>3;  King  v.  MidUud  iUtUtcayCo.,  17  W.  B. 
lia;  Vik  v.  Pilf,  2\  W.  K.  U10,3Ch.D.36;  Et  fm% 
Pnnnett,  29  W.  R.  Vl'J,  16  Ch.  D.  'JlT, ;  Cooftr  ». 
M^ropnlitan  Board  of  Worki,  32  W.  B.  709,  2d  Uh-  D. 
472 ;  and  sea  Wod  iMuiom,  BftMea^r.  Iidami  Bnma 
Coinmistioners. 

liowden  in  reply. 

NoRTn,  J. — I  think  in  this  case  the  mort^iags 
does  not  include  the  goodwill.  Bennett,  dowa 
to  the  time  of  his  deaui  had  b<- n  in  ;  ja»t«sioo 
of  the  property.  The  mortgagees  were  never  in 
poeSMgion.  After  Bennett  died  the  prop<:-rty  «u 
from  time  to  time  let  by  the  tenant  for  hie,  sad 
ultimately  by  the  trustee  to  a  person  for  atena  which 
expired  onl^  when  the  t<?nant  for  life  died  in  .A.pr:! 
1897.  Dunng  the  whole  of  that  time  .lowu  to  A^tiu. 
1897,  the  mortgagees  were  never  in  ]Mi4St  saioo  of  the 
proper^ at  all;  they  never  had  any  goodwill  coo- 
veyed  to  them  in  terms,  aad  they  never  had  say 
(/?■/((■  f'i  goodwill  from  bvinp  in  actual  enjoyment  <i 
the  property  and  being  kno  Au  to  be  uAirying  oa 
business  on  those  premises.  In  May,  1897,  the  mort- 
gage debt  of  £1,500  was  paid  off  by  the  trustee  oat  of 
the  estate  of  Bennett,  and  the  property  was  sold.  Tb* 
property  was  sold  for  £11,500,  and  a  question  thm 
arose  between  the  devisees  of  ^e  prop^y  itaslf  sad 
the  lt>gatee  of  the  goodwill  as  to  what  their  interetti 
were  in  the  puruhase-muney.  That  they  settled  t/r 
themselves  by  u«Mit  of  an  order  vhioh  «na  made  bf 
consent. 

Bat  then  •  point  b  raised  wbkib  I  qott*  adarit  ii 
not  imeliidad  1^  tlio  ofdtt  iimdo  ia  Ite  r 
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ceediogs.  That  order  settles  that  the  assessed  value  of 
the  goodwill  is  the  plaintifTs ;  but  the  question  is  left 
open  in  what  way  the  money  paid  out  of  the  personal 
attte  by  the  trustee  to  j)ay  off  the  mortgage,  is  to  be 
made  good.  It  is  to  be  made  good  out  of  the  pro- 
paly  mortgaged,  but  then  the  question  is  whether  it 
wu  the  house  only  that  was  comprised  in  the  mort- 
gige,  or  the  goodwill  also.  Now,  there  has  never 
been  tay  reference  to  goodwill  as  property  conveyed 
bj  the  mortgage,  and  there  has  never  been  anything 
in  the  shape  of  rU  facto  acquisition  of  goodwill  by 
axnpation  by  the  mortgagees.  They  never  entered 
into  possession  ;  the  possession  was  first  of  all  in  the 
Dortgagor,  and  after  his  death  in  the  persons  who 
cUimtnl  under  him.  In  those  circumstances  I  do 
not  find  anything  to  show  that  in  this  case  the  good- 
wiJl  ever  did  pass  to  the  mortgagee.  In  those 
drcomstancefl  tne  cases  that  have  b<*en  cited  and 
nlicd  Dpon  by  the  persons  interested  in  the  real 
Mtste  do  not  seem  to  me  to  apply.  The  mortgage 
debt  must  be  borne  by  the  property  comprised  in 
the  mortgage,  and  there  must  be  a  declaratiou  that 
the  plaintiff  is  entitled  to  receive  so  much  of  the  pro- 
ceeds of  sale  as  represents  the  value  the  gooawill 
without  any  deduction  therefrom  on  acooimt  of  the 
Bortgage  debt. 

Solicitors,  I'eacitek  A  Qo<l<lard,  for  Rowland  <fr 
HuUhinion,  Croydon  ;  F.  G.  Evan  Janet. 


In  rt  Clkment  et  Cnt.'8  Traj)E-Mark.  (a.) 

Trade-mark  —  Registration  —  *'  <S<.  Raphael  "  —  Geo- 
gmphical  name — Descriptive  name — Fancy  tovrd — 
I'atenU,  Designs,  and  'Jrade-Marks  Ad,  1883  (46  & 
41  Vict,  c  57),  M.  G4  (1)  (c)  (2),  74  (a). 

The  company  had  registered  under  the  Patents,  Designs, 
and  Trude-Murks  Art,  1883,  as  their  trade-mark  a  label 
nfwi  which  the  twrds  "  St.  Raphael "  appeared  several 
Unus,  On  the  application  by  a  rival  company  to  have 
tkn  mark  removed  from  the  register  uidess  a  disclaimer 
of  (he  said  uords  was  eidered. 

Held,  that,  upon  tlte  evidence,  the  words  were  not 
"geographical  words";  and  that  no  disclaimer  was 
rripiirea;  and,  further,  that  the  words,  being  contained 
IS  a  distinr^ioe  labei,  registered  us  a  whole  ttnder  the  Act 
of  1883,  need  jtot  be  disclaimed  under  section  74,  inas- 
much as  tftey  formed  a  pcirt  of  the  label,  and  were  not 
additions  to  it. 

The  applicants,  the  Societe  Anonyme  du  Ht.  Bapharl 
Quinquina,  dealers  in  a  specially  prepared  tonic  wine 
told  under  the  name  of  "  St.  Kaphat'l-Quinquina," 
had  applied  for  the  registration  in  the  United  King- 
dom of  a  trade- mark  consisting  of  a  label  bearing  the 
laid  name  prominently  and  variously  printed.  The 
comptroller  re])lied  that  the  mark  was  incapable  of 
registration  owing  to  the  existence  on  the  register  of 
the  trade- mark  No.  76,176  of  the  r«sx>ondents,  regis- 
tered in  the  class  in  which  the  applicants  sought  to 
hare  their  mark  registered,  fur  "  Saint-Raphael  Tannin 
Wine,"  the  words  "  St.  Kanbael "  also  appearing  four 
times  on  the  two  parts  of  the  label  so  registered.  The 
respondents  appeared  to  have  applied  for  the  regis- 
tration of  their  mark  on  the  11th  of  May,  1888.  The 
name  and  French  address  of  the  firui,  "  Compagnie 
da  Vin  de  St.  Raphael,  Valence,  Dnime,  France," 
appeared  twice  od  the  label  an  registered.    Their  linn 

(a.)  Reported  by  W.  H.  Dhaper,  Esq.,  Barrister- 
at-Law. 


traded  as  Clement  et  Cie.  Before  1872  no  wine  had 
been  sold  under  the  name  of  St.  Raphael.  In  that  year 
the  respondents  began  to  sell  their  wine  at  Valence  in 
the  Drome  ( which  has  always  been  their  central  place  of 
business)  under  the  name  of  "  Vin  de  Baynals  St. 
Raphael,"  Baynals  or  Banyuls  (in  the  Pyrenf-^ 
Orientales)  being  the  place  whore  their  wine  has 
always  been  grown.  About  1873  the  iosf-rtion  of  the 
name  "Baynals"  was  discontinued,  and  the  wine 
continued  to  be  commonly  known  as  "Vin  de  St. 
Raphael"  or  "St.  Raphael's  Wine."  The  evidence 
was  conflicting  as  to  the  possible  association  of  the 
respondents'  wine  with  any  pliw^u  of  the  name  of  "  St. 
Raphael."  The  applicants  allege  that,  besides  a  town 
of  o.OOO  inhabitants  near  Toulon  called  St.  Raphael, 
that  name  belonged  to  places,  at  or  uear  oach  of  which 
there  were  vineyards,  in  the  several  dejtartments  of 
the  Alpes  Maritimes,  Drome,  and  the  Giroude,  and 
they  therefore  contended  that  the  name  used  by  the 
respondents  was  a  geographical  name.  The  re- 
spondents, on  the  other  hand,  denied  that  the 
existence  of  any  place  with  the  name  was  known  to 
their  firm  when  their  wine  was  named,  and  further 
alleged  that  there  was  no  place  with  the  name  in 
the  department  either  of  the  Drome  or  of 
the  Pyrtnees  Orientale*,  nor  any  place  with  » 
the  name  which  had  a  reputation  for  wine. 
The  applicants  asked  for  the  rectification  of  the 
register  of  trade-marks  by  the  removal  of  the 
respondents'  trade-mark,  or  alternatively,  by  adding 
thereto  a  disclaimer  as  to  the  words  "  St.  Raphael." 
The  question  was  whether  the  words  were  capable  of 
being  on  the  register  on  the  11th  of  May,  1888  (date 
of  res|)ondent«'  application),  without  a  disclaimer, 
and  had  therefore  to  b«  dealt  with  under  the  Act  of 
1883. 

T.  R.  Warrington,  Q.C.  {0.  F.  Hart  with  him),  for 
the  applicants.— At  that  date  "St.  Raphael"  waa 
not  a  word  which  could  form  an  essential  part  of  the 
trade-mark  under  section  71,  and  should  only  have 
appeared  on  the  register  by  way  of  disclaimer  under 
section  64.  It  should  oiUy  appear  on  the  register 
under  section  04  if  it  was  a  fancy  word  having  no 
connection  with  the  goods  sold  under  it  and  not  being 
geographical :  In  re  iMing,  L.  Juur.  N.  of  Cas.  (1887), 
p.  102  ("  Gleugowrie");  In  re  Vnu  Dnzer's  Trade- 
mark, 35  W.  R.  294  ,  34  Ch.  D.  r,23  ("Melrose"); 
Great  Tower  StrcH  Tea  Co.  v.  Smith,  G  Itep.  Pat.  Cas. 

165  ("  Tower  Tea").  It  is  submitted,  that  the  name 
of  a  mythical  person,  or  even  that  of  an  archangel,  is 
no  mores  fancy  word  than  "Romulus,"  "Britannia," 
or  "John  Bull."  Again,  "St.  Raphael"  was  common 
to  the  trade  in  the  sense  of  being  "open  to  the 
trade,"  according  to  the  applicants'  evidence  ;  it  was 
distinctive  and  was  not  a  word  by  which  "any 
ordinary  person  would  understand  that  the  name 
could  not  be  intended  to  designate  the  place  where 
this  was  produced."  In  re  Magwlia  Metal  Co.'s 
Trade-Marks,  lo  W.  R.  406,  [1897]  2  Ch.  .ill  (under 
the  1888  Act),  is  distinguishable  because,  Magnolia  not 
being  primarily  a  geographical  term,  its  genesis  was 
ascertained  as  representing  the  flower,  which  itself 
had  been  previously  a  trado-mark :  Uurland  it-  Co.  v. 
liroxbum  Oil  Co.  {Limited),  M  W.  R.  89,  42  Ch.  D. 
274  ("  Washerine ")  ;  In  re  Sir  Titm  Salt,  Bart., 
Sons,  it  Co.'s  Application,  42  W.  R.  0«(J  [1894]  3  Ch. 

166  ("  Eboline").  Not  being  a  fancy  word  not  in 
common  use,  it  can  only  ap{)ear  on  the  register  under 
section  64 — i.e.,  with  a  disclaimer. 

Ingle  Joyce,    for  the   comptroller,  awaited  the 
decision  of  the  court. 

L.  B.  Sebastian,  for  the  reepondontji.  said  that  the 
case  was  really  covered  by  tht>  opening  woids  of 
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Lmdlpy.  L..T.,  in  In  rr  'frmk-Mark  No.  58,405, 
'novrii,"  43  W.  B.  160,  [1896]  2  Oh.  600,  at  p.  604. 
The  csf>«  must  be  looked  nt  u  at  ditto  of  ivgMivtion, 
nod  with  reference  to  this  conntn,'  atid  Englishmen. 
In  May,  1888,  whon  re.spoudpnt-s'  Lusint-.ss  was  old- 
eetablisbed  and  wap,  as  hIwrvs,  niterly  uiiconnected 
with  any  place  St.  Jlaphael,  "tbpir  mark  was  rightly 
r(>gi«terpd  a«  it  stood.  No  BogUebmeii  knew  of 
iha  BaynaJe  part  of  the  same.  Tho  worrl  ••de" 
was  in  the  name  of  the  company.  The  cnim  of 
proof  of  g^ogniphicftl  name  whs  not  dischiirfired 
by  the  applicants.  In  The  Magiiniia  case  there 
were  three  or  four  people  in  tbi<i  country  who 
»Bid  they  were  aware  of  the  ezbteaoe  of  a  place 
of  that  name,  in  re  Van  Dmur  It  nay  alto  he  dfa- 
tingniabed.  The  words  "  St.  Raphael "  are  an  iiitppral 
part  of  the  trade-niHjk  itself,  and  not  an  addition. 
There  WH8  no  need  of  a  disclaimer,  the 'name  of  the 
healing  saint  having  been  chosen  aa  an  attraotiTe 
fancy  name,  with  no  geogmphioal  refereooe:  /iifv 
SmokrIeKs  Powder  Vik'h  Trwlf-Mnrl,  40  W.  R.  mi, 
[1892]  1  Ch.  590.9  Sep.  Pat.  Cas.  109,  In  re  I/mtor/t 
'£ra(h-mark,  32  W.  H.  951,  27  Cb.  D.  570. 

jT,  iC  Warrin^nt^  Q.O.,  in  reply.—"  DisUnctivo  " 
meeae  "  dirtingirfabinfr  the  goods  of  a  partioular 
,  trurlor  from  the  goods  of  any  ofh.  r  trader,"  and  in 
caaes  like  the  present  must  be  pnnui  /acu  distinctive. 
Kven  if  "  «t.  l{»pbael  "is not  geographical,  then  it  is 
not  a  "  fancy  "  word  of  ito  own  inherent  strength,  but 
» the  name  of  a  penon*  eltbor  bietorioal  or  mythical : 
In  re  Thimjmn's  Trad»-Maf^  13  Bm,  Pat.  Oae.  3ft 
(••  Roadster  •). 

_  KkKBWICH,  J. — So  ranch  wafl  made  by  Mr.  War- 
riugt^^m  nf  the  distiuctive  chBrai-tcr  of  the  word.s  "  St. 
Raphael "  on  the  respondents'  label  that  I  Uioughtit 
right  again  to  study  the  eTid«>nce  which  was  teed  in 
the  opening  of  the  nM»«  and  before,  perhaps,  I  had 
apprroia^tbe  full  wright  intended  to  be  given  to  it 
A  ftirtbcr  perusal  of  the  afTldavitg  has  i  tinnedthe 
ioiprftminn  that  the  applicants  do  not  eatiibllsh  the 
geographical  character  of  the  word*.  I  do  not  think 
that  ou  a  comparison  of  the  applicanti'  and  the 
X«a|Mndents'  affidavits  it  can  properly  be  held  that  the 
respondents  adopte<^I  those  words  aa  intending  to  refer 
to  any  one  of  the  French  towns  called  Ml  liaphaei, 
and  my  ojiinion  is  that  they  adopted  them  for  a 
diii'ereut  reaeou.  It  by  no  meina  follows  that  they 
■ra  not  distinctive  worda,  and  ioasmneh  as  they  were 
common — that  is,  mm  to  the  trade  on  the  11th  of  M^y, 
18SB,  the  date  of  foe  rospoodents'  application,  it  may 
be  held  that  the  provision  for  the  disclaimer  extends 
to  th  em  on  that  ground.  I  have  found  great  difiiculty 
in  aocertaioing  any  rule  by  which  the  court  is  guided 
ia  dedding  wl»t  is  a  iaaaj  word  within  the  meaning 
of  the  e4iA  aeotlou  of  the  let.  1883,  sith-seetion  1  (r). 
And  if  the  words  "St.  RaphMel "  are  not  fancy 
words,  then  the  applicants'  argumt-ut  baaed  on  the 
settled  oonstructiou  of  the  section  and  sub- 
leotian  just  mentioned  deserves  mooh  cinsidera- 
tUm.  I  do  not  propose  to  say  more  on  tiiet  point. 
The  respondents  ta&e  the  point  that  these  word« 
St.  Rapiia?!,  which  occur  twice  ou  their  registered 
trade-ni  vik,  jir^^  not  added  words  within  the  meaning 
of  the  64th  section  of  the  Act  of  ItiHd,  sab-aeotion  2. 
Tha  Act  allowa  the  addition  of  any  letters,  worde.  or 
flgares  to  the  distinotive device,  mvk,  brand,  heading, 
or  label  sanctioned  by  the  preceding  part  of  the 
section.  Am!  it  in  <lv i  n ^  that  in  order  thoroughly 
to  undfr^tand  what  ib  a  permitted  addition  you  mutt 
first  underataod  the  meaning  of  the  laoguage 
desoribiDg  the  thing  to  which  the  addition  may  be 
nsde.  IfotwifhetandfDff  the  many  esses  which  have 
111  eii  discussed  and  decided  on  this  purf  i  f  tLf-  Act,  I 
|uiV9  uot  lacceeded  ia  disgo?wiiig  aoj  lulo  kid  doiro 


for  my  guidance  on  this  point.  I  doubt  wfaethar 
there  can  be  found,  and  I  certainly  have  not  found, 
any  explanatory  definition  by  idiioh  I  conli  brinf  to 
t'u'  test  a  proj-nsod  device  or  lalwl,  or  an  .idiiticm 
thereto,  and  saj  whether  what  is  proposed  fslls 
within  the  meaning  of  the  Act.  The  nearest  approaeih 
to  a  guide  is  to  be  in  the  judgment  of  Chit^,  J.,  in 
the  flmokdm  P&wder  ()».'$  etue,  or  perhaps  i  abeeU 
morn  properly  my  '.-n  the  jadgments  of  Fry,  L.J.,  uid 
Lord  Esher,  which  he  there  quotes.  When  Rtadying 
the  reBpondents'  registered  trade-mark,  and  of  conn* 
it  has  been  my  duty  to  do  this  with  some  cariosity.  I 
anked  myself  wbiobislhedefioeor label  and whatan^ 
added  words.  It  seems  to  me  that  if  T  strike  not  tl>« 
worda  "St.  Raphael  "  I  alter  the  whole  character  of 
the  I  and  it  becomes  aometbing  quite  difTi?ot 
from  what  it  is  now.  Or,  to  use  the  languige  o( 
Lord  Esher  quoted  by  Mr.  Justice  Cbitty,  the  tntdi 
is  that  the  label  does  not  consist  of  e«ob  pirtisilir 
part  of  it,  but  oonsiata  of  the  comhination  of  Hm 
all  including  the  words  St.  Raphael."  It  is  nodee- 
able  that  on  the  upper  part  of  the  label  the  rMpoo- 
dent8  describe  themselvea  aa  "  Compagnfe  du  Vtn  it 
St.  Raphael,"  to  which  words  the  applioaat  doss  aot 
seek  to  extoodthe  dlselaiaierfoir  wueh  theyesk.  tt 
wotdd  be  a  strange  recnlt  if  the  respondenti  w^r" 
compelled  to  disclaim  thet  x  ][i=u8  use  of  the  wori* 
written  across  the  label  or  Bt  imiing  as  a  sign  •.•  :n  on 
the  lower  part  of  it  and  yet  were  allowed  to  retain 
aa  part  of  their  trade-mark  tiieir  description  skois 
noticod.  and  it  is  also  difficult*  to  my  mind,  to  ttf 
why  theee  latter  words  ere  not  an  addition  to  thi 
distinotive  device  or  l  il'.'l  if  tlic  wor:!^  "St.Blf4iad" 
standing  alone  fall  withm  that  category. 

In  my  opinion  the  respondents  are  ratitled  to  ths 
judgment  of  tb«  court  on  this  gco«iid»  ittd  Iks 
summons  most  be  refused  with  ooais. 

Solicitors,  Chappell,  Griffith,  tf-  Broadbmi ;  Frtrt, 
Choimelejf,  «0  Co. ;  BciieOon/ar  Me  Botrd  ^  rmk 
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Chan.Div.  \ 
Kekawibh,J.  J 

In  ra  Tn  Baoomt  East  Dulwich  lA^tB  0un- 
BowKRTT  fiuiLDitro  SocovnT. 

MlAtt.  V,  FXABOB  A9D  SlBSKTKft.  («.) 

TrnM^r '-  Bitil'ihif)  Ro  u  fi/  —  Dht  ihi'ion  deed — Abtr-mi- 
imj  trustee  —  Liability  of  the  inaciiot  ctftriukt— 
Jttdiekd  TntUtB  Act^  1896  (A9  «  60  FseC  c, »).  s.  S. 

P.,  the  acfiir  trutlee  of  the  t<ru  frustr  i  r,f  the  di$init- 
tion  deed  of  a  building  eixiedj,  wlfi  hii>i  hem  required  te 
give  an  acmnnt  of  moneys  received  and  « rjiendal  by  them, 
had  abscmded.  IVhere  the  cestuis  qua  tmsteot  tuknt, 
by  BummonB,  for  the  jnymnit  by  the  remaining  indll 
of  the  co»t»  of  the  action  tehich  had  ensued. 

Held,  that  S.,  the  remaining  trustee,  had  aet^d  di- 
honestly — within  l/f  mf  min'i  if  <'rtiiin  '.I  i>i'  (If  JHiiietai 
Truttee*  Ad,  18!>tt  —  ia  jtermtlting  his  ro-triula  t» 
m'um'je  the  affairs  without  check  or  in'jnirjf,  and 
therefore  liable  to  pat/  atl  the  CMd  of  the  actiaitt 

Summons. 

The  fleets  en  Isigsly  set  onl  in  Am  jttdgmnat 

T.  r.istirr  Smith,  for  thf.  jjlaintifT  G.  C.  Miall,  vrho, 
on  behalf  of  himself  and  all  other  ce^uis  que  troMemi 
under  a  deed  of  disaoIutioQ  dated  the  lat  of  May. 
1081.  asked  by  summons  that  tbe  defssidaiit  Otisatg 
should  be  orders  to  pay  the  oosli  of  Cho  actiwi.  Ot 
tho  nth  of  Noreoabsr,  1809,  an  oidsr  kad  been  meds 

(a.)  Beported  Igr  W.  H.  Deapib,  Bsi., 
•t-Iiaw> 
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kgiinct  Rtrwtir  to  pay  the  sam  of  X391  IG*.  4d. 
loimd  dae  from  Pearoe  as  trustee  of  the  deed  of  dis- 
•olation,  of  which  Streeter  was  oO'trnitae.  Streeter 
paid  ^  money  into  court.  He  was  ft  iinaQ  trades- 
maa  and  fnuit^d  ratirely  to  Pearce,  who  was  ex- 
perioMed  in  tlio  ftiTurs  of  building  societies.  Pearce 
sbsoonded,  and  it  was  now  contended  that  Streeter 

T.  IT.  ^':r!i-u.  for  ihe  defendant,  r  Titpnled  that 
Streeter,  -who  had  been  pressed  to  accept  this  charit- 
sUe  tni8te<>flhip  but  had  left  the  management  entirely 
ift  the  hudi  of  Piaroe^  ought  not  to  m  mad*  to  pay 
tte  OMte,  wUidk  no  taitoondiiat  of  Vb  had.  faioarred, 
ndlUiBtyfoririiidi,  wonld'mnn  his  bankruptcy. 

Cur.  »dt>,  vitlt. 

Jan.  12, — Kekewjch,  J.— It  is  with  the  utraost 
roluctancc  that  the  court  or  L  rs  n  tmshM'  of  this  kind 
to  pay  costs  not  only  b^^^ause  it  is  settled  practice, 
hat  because  of  tbe  natural  and  proper  sympathy  with 
e  tmstae  who  gntoitonalj  itndartftkei  diiliea  in  ft 
<iMffldiIo  trast  wMeh  sn  offbm  -nrj  vlwoaie,  to 
that  no  one  drKirri  to  judge  his  conduct  by  too  rigid 
Hne*.  Therefoie,  when  I  was  pressed  to  make  the 
Ipfendant  Streeter  pay  the  costs  of  tbe  action,  I 
desired  an  opportunity  for  zefleotion,  all  the  more 
beoHne,  allJioagh  tire  order  would  go  against  both 
defendants,  the  burden  would  fall  upon  Streeter. 
Having  taken  tbat  opportunity,  I  will  now  give  my 
i.  >.M!i.  :iriii  will  first  go  into  the  history  of  the  caae 
!<o  fir  as  is  necessary.  This  action  was  commenced  so 
long  ago  as  1893  by  an  origxDfttiog  suiDiuanB,  dated 
tbeTthof  HoTonibcc  in  that  yemr.  Tbe  defeodftnts 
VHxot  flod  Streeter  were  the  tmsteee  of  a  deed  of 
dissolntion  winding-up  the  affairs  of  the  Second  East 
Dtdwich  74ath  Starr-Bo  wkett  Building  Society.  The 
•nmmons  merely  asked  for  an  account  of  the  moneys 
teoeiTed  and  e^Moded  Iqr  thorn  nnder  the  deed.  One 
wBuld  hftve  oxpootod  ihot  ft  ooamon  order  wotdd  he 
trade,  so  that  the  matter  might  be  workrr!  out  in 
ch^mberB,  but  on  the  11th  of  December  it  was  ordered 
that  an  account  should  be  taken  of  all  moneys 
receired  and  expended  by  tbe  defeudauts  as  trustees 
mder  the  deed  of  dissolution,  and,  further,  tbat  the 
rest  of  the  raptiafttkn,  so  far  as  it  asked  that  all 
tnODe3r8  in  the  Made  of  Pearce  and  Streeter  as  trustees 
of  •Iced  be  paid  into  court,  ainl  t^'.ata  reoeivir 
luight  be  appointiBd,  should  stand  over,  and  the  costs 
were  resereed.  The  oertifioate  reached  mo  in  reason- 
able time  on  the  4th  of  June»  1894,  the  defendant 
Psvea  attending  in  person ;  hot  Streeter  not  haring 
sppesred  in  tbe  action,  judgment  went  against  Tiim  by 
dBfaolt,  the  certificate  having  been  made  on  a  joint 
sflidaTit.  A  balance  of  jClOO  lO.i.  2(3.  was  then  found 
dne  from  tbe  tntsteee  and  a  farther  order  was  made. 
A sQanBons  was  issued  to  Tary  the  oertifioate  hy  sur- 
charging the  rinfenrlants*  account,  and  hy  :in  order 
dated  the  UUL  oi  iN'ovember,  iSf4,  it  >va»  ordered 
that  the  following  incpiiries  be  made — namely,  n.n 
inquiiy  wltat  are  the  OOnaoUdated  shares  of  the 
defendants  Pearce  and  fltoaater,  and  how,  when,  and 
uidar  what  cinninistaaoee  snch  oooadidated  shares 
wm  taken  by  the  defendants,  and  what  became  of 
the  shares.  The  history  nf  the  consolirlated  shares  is 
important.  Then  there  wa><  a  further  inquiry,  Wfact 
assets  are  now  in  the  bands  or  under  the  control  of 
thedafendants  Peoioe  and  Streeter  a*  trosteee  of  tbe 
deed  of  diewliitlon  t  and  it  was  ordered  that  the 
socoont  directed  by  the  order  of  the  1 1th  of  December, 
1S93,  be  continued,  and  the  re'it  of  the  sunimonH  was 
adjourned.  Tbat  ordpr  was  made  on  the  l!>th  of 
i^oTember,  1894,  and  tbe  inquiries  were  much  longer. 
Tbe  oertifloato  was  not  made  until  the  26th  of  June, 
eighteen  month?  after,  Tbat  c^rtifioate  was 
extremely  iuiportaut;  the  lua^tbr  bad  to  gu  into 


the  question  of  the  conaolidafr^  p>iar>f.,  and 
pointed  outthatlarge  sums  were  duo  in  r  spect thereof, 
and  tbat  the  deaUngs  in  the  shares  were  irregular. 
A  oonsidarahle  mm  was  found  due  from  thmi  in 
respect  of  those  shares,  together  with  a  halaaoo  of 
£'M  lis.  6d.  duo  on  the  general  account  IrrespectiTe 
of  those  iihares.  Upon  the  further  consideration  in 
court  on  the  11th  of  December,  1895,  when  Pearoe 
still  defended  in  penoo,  and  Btteeter  appeared  befora 
the  oontt  by  hia  eoUdtor,  it  waa  eroered  tbat  the 
trustees  should  pay  these  sums  duo  on  the  general 
aoconnt  into  court ;  Streeter,  by  consent,  to  pay  by 
instalments  as  arranged.  £'6'.>\  IGs.  id.  was  thf  tot-a.1 
amount  (I  will  obeenre  that  this  is  about  four  times 
the  amonot  originally  frand  dm).  A  receiver  was 
appointed,  and  the  costs  were  reserved.  After  all 
this  time  the  trustees,  who  ought  to  have  had  their 
accounts  ready,  are  found  to  be  liable  for  about  £400. 
By  a  further  order  of  tbe  20th  of  December,  1897, 
inquiries  were  directed  as  to  tbo  parties  entitled,  but 

that  does  not  toooh  tha  mftttar  now  in  hand.  Iho 
eertiiloato  waa  made,  and  Fearoe  has  ftbeoonded. 

Xow,  what  is  8treeter*s  own  account  of  himself  ?  He 
was  a  director  of  the  wxaety,  and  on  the  dissolution, 
urged  by  his  co-directors,  he  joined  with  Pearce  in  the 
trusteeship  of  the  deed  of  diaoolution.  He  undertook 
to  be  trustee  and  by  his  own  eonf^wion  he  has  not  ' 
iwrfonned  those  duties  in  any  respect.  Iln  has 
discharged  his  duty  by  paying  the  £'591  Kh.  Id.,  but 
on  his  own  confession  he  has  not  performed  his  duty 
as  trustee.  In  his  affidavit,  dated  tbe  Hth  of  January, 
1896,  ha  states  that,  being  co-trustee  with  Pearce,  be 
knew  nothing  of  the  hoolu,  be  trusted  to  Pearoe  and 
never  inquired  how  matters  went  on.  He  signed 
documrrit  iiff*  r  (I  cumcnt  without  inquiry  as  Pearce 
told  him,  and  swore  an  affidavit  wbioh  he  did  not 
understand.  Tbe  Legislature  has  passed  the  Judicial 
^wtoe  Act,  1896  &  60  Viot.  c  36),  «»>anng 
tnisteea  for  eettabi  iMMoiiet  of  tnuit,  but  tiiat  Aot 
does  not  apply  here.  I'''nder  section  3,  suli  srctioii  1 
of  that  Act.  conduct  to  excuse  a  trustee  nuLut  be 
"honest  and  reascnsiMf."'  The  word  "  honest  "  is 
used  in  man^  senses.  A  trustee  is  honest  if  be  has  not 
done  aoythmg  dishonest.  How,  there  is  nothiqg 
against  Street rr.  there  is  no  sugg^tion  that  he  has 
done    aQytnint;    dishonest;    be    has   paid  the 

X3!U  10?.  'III.  'v,-}ii,/^i  w;l.h  tr.im.l  to  be  due  to  tho 
society  from  I'earce,  and  is  so  far  acquitted  of 
dishonesty  in  the  usual  sense  of  tho  word.  But  in 
another  aenae  ho  Ja  not  honeil.  It  nma»  to  m«  that 
a  man  who  aooepts  taoh  a  tmrtaosMy  and 
does  nothing,  swallows  wlr  1i  q:de  what  is  said 
by  his  co-trustee,  and  never  a^ka  for  explanation,  and 
accepts  flimsy  explanations,  is  dishonest.  He  poses 
here  before  me  as  a  poor  man,  tbe  victim  of  his  co- 
trustee. No  doubt  Pearce  imposed  upon  him,  but  he 
BufTored  himself  to  be  imposed  upon.  He  brought 
himself  into  the  difficulty,  and  I  could  uol  allow 
him  to  have  costs  that  v,-  il  I  diminish  the  sum 
recovered.  But  should  I  make  him  par  theoosts  r  If 
I  did,  then  the  fund  in  court  would  be  intact  for 
those  entitled  to  it;  if  I  allowed  him  costs,  the  costs 
would  oome  out  of  tbo  fund,  costs  incurred  by 

Streeter's  own  t:(  itnlin.-f .  TTh  niiL^ht  hnve  iTj>isted 
on  accounts  being  tilud  in  a  re^isouable  time  aft»r 
the  order,  and  it  was  quite  nnneooesary  to  pursue 
tho  inqofanaa  and  inonr  all  theae  ooata.  If  Stneter 
does  not  pay  the  ooeta,  than  tho  partiei  enUfled  will 
get  loss  than  they  ought.  So^  having  regard  to 
Streoter's  conduct,  I  should  not  be  doing  justice  to 
the  plaintifTs  if  I  did  not  niake  him  pa^the  costs.  It 
is  hard  im  the  trustee,  but  I  must  oQBMidor  the  parties 
entit'ed.  If  I  decided  in  favour  of  fltieeter,  tha 
parties  wouM  RtifPrr.  Of  course  Streeter  is  entitled  as 
tru»t«ti  to  hia  coats,  charges,  and  esipeuaes  out  of  the 
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fond  t)rop<;rly  inonmd  by  htm  aa  tnulM  other 
that!  fhe  oosU  of  the  action,  which  he  must  pay  m 
between  party  and  party  down  to  the  present  time. 

Sfilidiait,  Saw  A  Son;  J.  &  nOUft, 


Feb.  13. 


Q.  B.  Dir.  \ 
{jMiwmaoB  and  Channell,  JJ  )  f 

Reg.  r.  JrsTicHs  of  MANcrrESTEr..  (n.) 

Liceiwny  Law — Licmce  to  mU  Leer  —  Ctrtiju-atc  of 
residetice  and  occujntiOli— Jurisdiction  <■/'  jnstirts— 
Certiorari— Maodamu—BaarAouM  Ad,  iUO  (3  4 
VieL  e.  61),  a.  t. 

The  licensing  justices  have  no  power  to  grant  a  certifi- 
04la.  undar  aaetton  2  tA«  Beerhouse  Act,  IHM,  /«r  a 
lieenee  1o  $M  tear  or  ddtr  hjf  rtlailt  umUat  the  apftieant 
sleefys  upon  th»  pnotAm  in  reaped  ^  wkick  he  d^tai  to 

be  licvtued, 

Reg.  V.  Allmey,  3.5  .531,  nppnfved. 

Though  oertioran  wtii  not  lie  uijainst  Iht:  licensing 
jusHeet  who  grant  the  certificate,  it  will  lie  against  the 
/itaMeaa  q|  Uu  gatmU  aimual  liccnting  mediag,  vr  an 
adfowmmmil  tkSmf,  who  confix  U, 

A  luandamuB  was  granUtd  also  to  hear  atid  determine 
the  application /or  a  certificate  according  to  law. 

Bale  ni$i  lot  a  mtiomri  to  quash  a  oertifleaie  for  a 

licetice  to  sell  beer  by  r-f  iil,  and  a  rule  nisi  for  a 
mandamus  to  justioee  to  hoar  and  determine  the 
applicatiou  of  John  H^Kiw^  for  aneh  flerlifldate 
aocording  to  law. 

An  a|q»Hoatioo  for  a  eertiflcate  tmdeir  eection  2  ol 
the  Beerhouse  Act,  IS  10,  was  in^r\(-  to  th"  licenmug 
josttcps  of  Manchester  by  John  KmIjIusuu  to  enable 
him  T( '  obtjiin  a  licence  to  sell  beer  h\  retail  upon  the 
preuiisea,  No.  60,  Cannon'Street,  within  the  borough. 

It  was  poved  or  admitted  that  John  Robinson 
Qoeapied  ua  ptenuwa.  No.  60,  CaiUMm-atreet,  but 
that  he  did  not  sleep  there.  He  need  them  as  a 
restaurant,  an  1  ^v^i'^  j  resent  Upon  thim  from  S  a.m. 
to  8  p.m.  on  evory  (lay  on  which  they  were  open, 
conducting  and  managing  the  business.  At  other 
timss  the  premises  wec«  dosed  and  noinhabited. 

The  UeMising  jostlcee  granted  the  oeriMeate  applied 

for,  holding  that  slmj-i-np  nj  rm  the  j  rpinigea  was  not 
requisite  to  constitiiU!  tiiw  appliuiiit  Lite  "  real  resident 
holder  and  ocoupit-r  "  of  the  preioisoa  within  aoction  1 
of  the  Beerhouse  Act,  1840.  The  certificate  was  con- 
firmed by  the  whole  body  of  the  justioee  of  the 
borough  at  an  adjoomed  meetiag  of  tha  general 
licensing  meeting. 

Section  1  of  the  Beerhouse  Act,  ISIO,  provides 
that  "no  licence  to  sell  b««r  or  dder  by  retail," 
VuSm  the  Beerhouse  Act,  "  shall  be  granted  to  any 
penoo  who  shall  not  be  iha  rsal  xesidsnt  holder  and 
oom^ler  of  the  diraIlbig«hooBe  in  ivhfdi  he  shall 
apply  to  be  licensed."  Section  2  provides  that  i>er8onH 
applying  for  a  licence  to  sell  boer  or  cider  by  retail 
shall  produce  to  the  excise  officer  a  oertificate  from  aa 
overseer  of  the  townshw,  pariah,  or  phMte  hi  whioh  ha 
mrides  oertifyiug  that  ne  is  the  rsal  resident  holder 
and  occupier  of  the  house. 

The  Wine  and  Beerhouses  Act,  186'J,  s.  j,  subHtitutes 
for  ttj(  overseer  the  liceosijig  justices  assembled  at 
the  general  annual  licensing  meeting  or  some  adjourn- 
ment of  the  same. 

Section  43  of  the  Licensing  Act,  1872,  provides: 
*'Any  person  who  appears  before  the  liceutiag 
Imtioes  and  opposes  the  grant  of  a  new  lioenoe,  and  no 

(a.)  B^oKted  hy  0. 0.  TTimmhav,  Biq., 


otiier  person ,  may  appear  and  oppose  fheeooiimrtim  of 

§-ieb  grant  by  the  confirming  authority  in  conTittPi--:  -t 
boroughs  ;  and  the  oonfirmin^  authority  may  swtni 
such  costs  as  ther  shidl  deem  jost  to  the  party  who 

shall  succeed  in  tno  proceedings  before  them.   .  .  ." 

I'ravers  IJumphreyt  (C.  W.  Matheut  with  Mm) 
showed  caose.— Qw&fwt  doea  aot  Ha,  hasaaie  As 


jujitices  sitting  to  grant  lieenosa  IM  not  a  oooct: 
Botdterv.  Justices  of  Kent,  46  W.  B.  114.  [1897]  A  a 
566;  Reg.  v.  Cothtm,  46  W.  R.  512,  [\m] 
1  Q.  B.  808 ;  and  Beg.  v.  tihanmn,  46  W.  K.  U", 
[1898]  1  Q.  B.  fi78*  Aasnming  that  the  josticas  are  a 
oourt,  there  is  BO  power  to  onash  a  osrtineata  gnalad 
by  them  as  dirangnishM  from  a  Bosne^  Ihi 
certifioate  having  been  r:rrRnted,  thffa  oaa  be  aa 
mandamus  to  hear  aud  dettirmine. 

Avory  {Vewdyn  IPilKaiii*  iritii  h&n).  Id  snppoft  sf 

the  rule. — If  there  is  no  remedy  either  by  wrfi  '^r  '^•t 
by  mand<$fnus  there  is  no  remedy  at  all,  fijr  Uittt  ii 
none  by  special  case  or  by  appeJil.  [Cuaxxell,  J.— 
The  holder  of  the  cwtilicate  ooold  be  proaecatad,  and 
his  oertificate,  being  void,  would  not  protect  him.] 
That  would  not  be  a  conTenient  mode  of  testing  ti» 
validity  of  the  oertificate.  The  jostioRS,  in  tUi 
iiiatHiiri',  h'iv.'  resolved  to  grant  these  ci  rtinctti-s.  'o 
persons  who  persoualljr  omdnct  the  busiQeas  dunug 
the  day.  notwithstanding  Huf  do  not  reside  oo  the 
TOemisei.  That  ia  *  nmpMioa  of  juisdiatiaa  on 
tiieirpaft.  The  appHeant  nen  dU  not  deep  on  tts 
premises.  Ho  did  not,  therefore,  rpyi'i''  thpr^ 
Assaming  that  certiorari  does  not  lie  agaimit  ihe 
licensing  justices,  it  liee,  at  anyrate,  against  th« 
confirming  authority,  for  section  43  of  the  Lioeosiog 
Act,  1872,  gives  that  anthocity  power  to  awacd  essto 
and  to  hi:ir  "parties."  Those  circumstances  give  a 
judicuil  cbaracter  to  the  proceedings  which  mak« 
certiorari  applicable.  M'lndamus  also  li.  ■(  l>x^ 
tbouj^h  the  jnatices  have  heard  and  det«rujiu<jd  ths 
application,  they  have  not  done  so  aocordiog  to  lav! 
By.  V.  De  Rutxen,  24  W.  R.  343,  1  Q.  B.  I>.  j  " 

Lawbanox,  J. — Both  rules  must  be  made  abaulats. 
The  statute  is  imperative  that  the  person  who  web 
for  a  liflsnoa  to  aaU  beer  or  eider  onder  a  &  i  TkL 
o.  81  must  be  the  real  resident  holdsr  and  ooonpiarof 

the  dwelling-house,  and,  according  to  the  case  of 
Reig.  V.  Allmey,  35  J.  P.  d34,  he  must  also  sleep  ugaa 
the  premises.  It  ia  ohvioiis  that  thftte^pondtotdU 
not  do  that. 

It  is  not  dear  what  the  ohjeet  of  the  nwmsion  wm, 

]jut  wbiitever  it  was  it  scmns  to  havf>  aisappeared at 
tiiL'  prusuiit  time.  Althuu^h  it  in  ii-iA%m  to  talk  oi 
convenience  in  the  f&c*  oi  tLie  wurdsof  n  sra'ule.  yet 
there  is  a  great  deal  in  what  the  magistcntes  say  nth 
regard  to  carrying  on  of  biNilieiMa  of  liui  sls« 
in  towns  like  Manoheetar. 


CHAinnLL,  J.— I  am  of  fha  iww  . 
first  qasatioB  ie  whether  or  not  Bdhiuon  waa,  ia 

Mio  drcumstancr^ I  i  f  f  T^on  who  was  entitled  to  havs 
a  licence  to  sell  beer  and  cider.  For  that  purpose  iw 
must  be  the  resident  occupier  of  the  dwelliag-bonas 
in  respvot  ol  which  he  soudts  the  lioenoe.  Now,  for 
some  time  T  was  indraad  to  think  that  the  werfs 
"  rosideut  oc '  "inrT  "  meant  that  the  applicant  mn?t 
be  the  peraou  wiio,  u  liuy,  waa  the  reeidtnt  occupier, 
that  is  to  say,  that  he  must  ii  jt  b"  tin'  servant  or  mjt 
one  of  that  sort  where  there  ia  a  master,  but  th»t  Iw 
must  be  the  person  who  out  of  several  was  the  resi- 
dent occupier.  If  that  view  were  the  oocrsot  one,  tUi 
applicant  might  come  within  the  term  reridsot 
occupier;  for  if  you  assume  th:it  fh*-  h.  wi.>  a 
dwplliug-house  then-  cartai^lv  was  no  one  else  who 
was  the  resident  occupier,  m  was  there  as  much  as 
anybody  else,  and  after  busizieas  waa  om  tiia  phse 
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WM  shut  up  and  roboay  iJept  there,  lo  that  it  might 
appesr  that  he  came  withiu  the  proTuions  of  tbe  Act, 
kod  if  the  magiatratea  buil  rlocided  that,  there  would 
have  been  a  good  deal  of  duubt  as  to  how  far  they 
«o«ad  Imv*  ben  mtfltfend  wiUi.  But  when  ooe  kxte 
f  ortlrar,  and  eepeoially  whm  one  oomiden  tbe  owe 
of  litg.  V.  Allmey,  it  appears  that  the  premiaes  in 
reBi»ect  of  which  the  hcmca  is  sought  must  be  a 
d  -.N  >  I  i :  n  g  h  ouM,  and  that  has  been  interpreted  to  mea.n  a 
place  wneie  somebody  sleeps.   Thus  tbe  expression 

resident  occupier  uf  ii  dwdliDg-hoaM  *'  gsti  a 
di^tlj  different  meaning. 

It  i»  obrioos,  therefore,  as  it  seMM  to  me,  that  a 
pemn  wlio  db«t  sot  ikctp  on  tbe  premiiefl  is  not  a 
pemm  uilitkd  to  hw%  m  Hooiioe,  always  Msotoing 
that  Rrg.  V.  AUmey  is  good  law,  and  there  is  no 
reatioii  to  8upi)ose  that  it  is  not,  as  it  has  stood  for 
a  cousiderablc'  j)friud  and  has  been  quoted  as  an 
authority.  That  being  so,  it  seems  to  tti«  that 
Robinion  was  not  a  person  who  ctniM  huve  a  lici'iic«». 

How,  the  magistrates  oonrndervd  Eobiuson'a  applt- 
calioii  and  flMj  cmim  to  the  conclusion  that  they 
would  gmt  mm  »  ««rtifloato.  What  were  their 
powers  f  It  Menu  to  m*  qoito  biflar  tint  they  had 
to  consider  w^fMn^r  or  not  he  wa«  a  person  who  WM 
qualifi*^  to  bul  L  tliu  iicfnce,  Hnd  thmt  they  had  no 
jiirifldictiL  U  ti  give  a  (OTlificatc  to  anybody  who  was 
not  quaMed  to  bold  tbe  li(»uce.  In  giving  the 
oeit^cate,  therefore,  they  exceeded  their  juriRdiction, 
•sd  even  assuming  there  was  a  question  of  fact  which 
they  decided  in  tbe  applicant's  favour,  it  is  clear  that 
a  tribunal  cannot  giv«  itMlf  jariadieikii  wUdi  it  bM 
not  got  by  an  etroaeom  dwasioii  of  flaot,  and  I 
»up|x)»w  it  is  equally  t-U-nr  tbHt  they  cannot  give 
tbeiii8*-lvts8  iuris«iiction  by  an  erronwna  dpt'jwon  of 
Ihw.  That  rn-inff  *o,  it  is  a  matter  of  cours"  t  i  nii;; 
ap  the  oeroticate  upon  oerticrari  uul^  it  i^  a  matter 
in  wbksb  certiorari  will  not  lie — that  is  to  say,  if  it  ia 
not  a  judicial  prooeediog  or  a  9u<Mt- judicial  proceed- 
ing. It  ia  oDyianudy  moife  convenient  that  licences 
■fauokl  be  brooght  up  upon  certtorari«  beoaoee  that  in 
a  ormTenient  way  of  aaofftvidiig  wlietber  the  grant 
cf  tLi  in  18  within  the  jnriiffiotfoa  of  tbe  mtbority 

grnn'ing  them. 

If  thei'-'  lii-i-iiLf  H  (  Ajinot  bo  lirought  in  my  way 
it  seems  to  me  to  follow  inevitably  that  the  peraou 
wbiO  acts  under  one  of  them  is,  or  may  be,  liable  to 
%  pasiel^  all  the  time  be  is  acting  under  ir.  If  the 
matlsr  ll  one  which  ean  be  brought  op  upon 
certivr»ri,  until  it  is  so  brought  up  it  ni%bt  be  »n 
answer  to  proceedings  for  a  penalty— I  do  not  nay  it 
would  be — to  say  that  the  liL-ence  is  effective  and 
valid  until  it  is  Ret  aside.  Therefore  it  is  most 
convenient  that  thu^i-  li;_>-iif  i  h  sliu.ikl  }>e  tested  by 
certiorari.  Of  course  wc  are  bound  not  only  by 
JBouIUr  V.  Jtuticn  of  Kent,  but  also  by  the  case  of 
ifay.  T.  Skmikan,  and  if  the  matter  were  analogous  to 
Iboae  two  eases  we  could  not  grant  a  crtinrari, 
IxHamse  it  would  not  be  a  jadkiial  nooreding.  fiat  I 
think  Mr.  Avory  has  potaited  oiit  a  section  whit  h 
tutbcimtly  aheis  the  tri  itt^r.  Tljf  rrnl  point  in 
Bouittr  T,  Jiulket  u/  Ktut  wtwi  that  tiiere  waa  no  H$ 
sud  no  oontroveisy  itiUr  partes.  Lord  Herachell 
says  ([1897]  A.  C),  at  p.  560 :  *'  It  is,  I  think,  a  fallacy 
to  tre«t  the  ref  <isal  as  necessarily  induced  by  a  particu- 
lar objector.  Svecv  member  of  the  loool  oooimonity 
m<  ght  object,  wonid  tbey  all  then  beoone  '  ike  other 
pai  ty  '  There  is  in  truth  no  lit,  no  controversy 
inter  j-artrt,  and  no  decision  in  favour  of  one  of  them 
sr.d  ii^Muivt  tlj'  other,  unless  indeed  the  entire  jiublic 
are  regariird  tii  tlie  other  party."  By  section  <  f  the 
LioenaiOK  Act,  1S72,  which  d^Hl'-  with  the  powers  of 
thn  confirming  authority,  tbe  objector  below  is 
cnRMtymede  aparfr.tftenwiitwntedBabeipg  one 
filler  faritoi*  Md  fbmtt  ia  tqpiMi  power  to  gifooQiti. 


It  seeniR  to  me  that  that  is  sofltaent  to  ennbl*  ne 

(I  ii ill d  that  this  is  a  proceeding  in  •which  we  may 
grant  a  certiorari,  and,  acoordu  ^'ly ,  I  think  it  is 
right  to  make  the  ml^'  fnr  u  -  r .  f;.,;-,;^-,  nhRoluif . 

Then  as  to  the  rule  for  a  mandamui,  I  persoutilly 
bave  very  considerable  difficulty  about  it,  which  has 
not  been  altOj(etber  ranoved.  It  seems  to  me  that  to 
grant  liM  tele  is  maetioally  to  mandamiu  tbe  joitiaee 
to  refuse  tbe  application,  and  exoepi  in  tiie 
rteg.  V.  Gotham  I  do  not  koow  of  s  case  in  Wflieli 
that  lias  been  done.  That  <»«e  proceeded  very  much 
upon  Hf^.  V.  Dt:  Rtitzen,  which  to  my  mind  ii  cntirrfy 
different.  Having  given  unr  iL^cisiLU',  uj:iiii  th*-  i.iilii'f 
point,  as  this  poiut  of  tbe  man'iamtu  18  not  senoualy 
opposed,  I  grant  it  upon  the  authority  of  Uf<f.  v. 
ddkami  otborwiae  I  wonld  have  bad  ooosiderable 
donbt  wheUier  we  oogbt  to  grant  It. 

BuUt  ybr  certioraii  end  mandamus  madr  abiolutt, 

BoUoitors  showing  cauee,  Bowett  CcMen,  ifc  Bower 

for  </.  //.  BiHirihnan,  Manobeeter. 

BolicitoTB  in  support  of  the  rule,  fjui/i'-  <  <  •  , 
HoberU,  Jt  Vv.,  tot  iJe%,  Ford,  ^  BudcUy,  Mau- 


(Lnwnnoe  and  Channell,  JJ.)  S 

Ly»K8  v.  Skaith.  (o.) 
Landlord  and  tenant— TenatU  at  will—Ddermination  «»/ 
tenancy— BiOry  hy  kuullord  in  order  to  reoair— Ileal 
Property  Limi&MM  Act,  1833  (3  *  4  Will.  4,  r.  27). 

l^TlnU  Pnmr^  LimUaUim  AO^  W74  (87  «  88 
Ftcf.  c.  67),  s.  1. 

Vfhen  a  tenant  at  will  rentaint  in  poatettion  of  a 
hoifse  rent-free  for  more  than  twdve  Jftart  tifter  the 
expiration  of  the  first  year  of  ^tenamy,  the  /ad  Mol 

the  landlord  rnitn  fruvx  time  to  time  in  order  to  tjfmt 
repairt,  if  it  i-i  not  ayiuist  the  will  of  the  tenant,  doet 
not  operate  as  «  f<iAi'i;/  iK)ssession  fi<i  to  ddrrmine  the 
tenanry  at  wHl,  and  therefore  tht  teunnt  acjjuirtf  a. 
ttatidory  title  to  the  hoiue  by  virtue  -/  ndu'u  7  </  the 
Heal  i^owrty  Limilation  Act,  1833,  and  stdion  1  of 
the  Real  Property  Limitation  AH,  1874. 

Per  Channell,  S,—^Ut  a  JUud  judgment  hat  been 
delivered,  but  before  it  hat  tern  aatred,  new  plaintifft 
may  be  added  by  tlie  judge  under  ord.  V'\  rr.  '1,  11. 

Appeal  by  the  defondant  from  tbe  Ootm^  Cknui  of 

Leiceater. 

The  action  was  one  of  ejectment  agaust  the 
defendant  Mary  Ann  Suaith,  who  bad  been  tenant  at 
will  of  a  house,  27,  Walnut -  ^(n  t  t ,  L*n  i-ater,  for 
more  than  twelve  years.    Tbe  defendant  entered  into 

Eoeseasion  of  tbe  arid  bouse,  of  which  John  Suaith, 
er  father-in-law,  waa  owner  in  fee,  on  the  19th  of 
April,  1884,  by  tiie  beve  and  license  of  tbe  said  John 
Snaith.  There  was  no  egrewnant  in  wilting.  The 
defendant  remained  in  oonttnoooa  puiasailon  mt 
free.  Hiie  was  rated  as  occupier.  She  paid  the  jxwr 
rate  and  district  rate,  and  at  her  own  expense  caused 
several  internal  repairs  to  bf  Ji  lo  tiio  i  r-^auaes. 
John  Snaith,  who  was  also  the  owner  of  tbe  adjoining 
houses,  did  the  external  rejiairs  to  No.  27  at  the  same 
time  that  he  lepaiiad  the  other  booses,  and  for  this 
purpose  be  on  eevml  datoa  entvad  by  bis  agent  on 
the  premises  with  the  knowledge  of  tbe  defendant. 
On  one  occasion  be  also  did  some  intenial  lepain. 
There  was  no  evidence  that  Ott  any  of  * 

(a.)  BeportedhgrE.  G.  SxiLLwrn.  Bi^., 
nt*lAw. 
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the  dufnndaat'a  consent  wm  af>ked,  or  that  ibe  repairs 
W'tr.  :iir,ii'riNi  ]:,.r  will.  He  hIso  jioid  the  water 
rates,  the  property  t^x,  aud  tlie  water  premiuma. 

On  the  30th  of  July,  1S97.  the  aaid  John  Soaith 
difld,  iMfing  hy  hia  will  hi»  how  in  Walnut- street 
to  liiuUiw  in  trnatfor  tii«platntiff,  hia  atep-daughtor, 
for  life,  with  remaindera  ovrr.  The  tnistees  applied 
to  the  def«ndaiit  for  rent  in  respt  ct  of  No.  27,  whioh 
she  refused  to  pay. 

The  plaintiff  thereupon  bioa;^t  the  preaeat  action. 
The  defendant  pleaMd  A  atatatoij  titib  to  the 
prf  miaea.  The  learned  oounty  court  judge  found  tm 
followa : 

(1 )  That  the  relation  of  landlord  huiI  tenant  did  not 
exist  between  John  So«ithand  the  defendant ;  that 
John  Soaith  was  at  taom  in  actual  and  at  all  other 
timra  in  constructive  po8aenion<M(  tiie  Juniae  through- 
out the  period  in  question,  end  ttat  tiie  defendant's 
occupation  was  not  exclusive,  and  was  tliat  of  a 
lioensue  and  not  of  a  tenant ;  that  the  fact  that  she 
was  rated  aa  being  the  person  in  apparent  occupation 
and  paid  the  ooonpter's  zatea  wm  not  conoluatTe  that 
■lie  ooonpied  aa  tenant,  and  tbat  the  praaaot  oaae  was 
in  principle  similar  to  that  of  f'fakin  V.  PniftMl,  [1896] 
2  Ir.  Rep.  :'>oU,  4;t  W.  i:.  Dig.  Ud. 

(2)  That,  aesximing  tli  t  the  defendant  orcapied 
the  liousn  as  tenant  at  will,  such  tenanpy  was  deter- 
mined evcrjj^  time  the  landlord  entered  toe  premisea 
to  do  repairs,  as  be  was  not  under  any  contract  to 
repair  and  did  not  ask  or  obtain  permission  from  the 
defendant  to  end  r  T  i'  inisc^  :*  u  tlie  purpose,  Lnt 
entered  by  hia  agents  and  workmen  of  his  own 
— ''-n  and  in  exercise  of  his  light  to  reanme 

whoMTer  he  thoagbtpioper;  that  aandrng 
on  to  the  premiaaa  and  doing  repaira  thereon 
waa  more  than  a  "  mere  entry,"  such  a«  is  referred  to 
in  aection  10  of  iho  Ac  t  of  Will.  4.  That  duriug  thn 
occupation  by  the  landlord'a  workmen  the  defendant 
had  no  exoluaive  poaaeasion ;  and  that  on  each  with- 
drawal of  the  Ianmoid*fl  agents  a  new  tenancy  at  will 
or  on  snffrrance  cnninirnccd  Ly  implied  grant. 

(H)  That  the  defendant,  by  allowing  Jolm  Snaith  to 
enter  and  lay  out  money  on  the  premises  bs  liis  pro- 
perty without  protest,  and  by  requesting  him  (ou  at 
least  one  oooasion)  to  do  repairs  to  the  house  as  owner 
thereof,  ia  eatQ|iped  from  aettiiig  up  that  at  thoae 
times  the  Statate  of  Limftatfotta  was  running  in  ber 
favour. 

Tbti  learned  judge  thcrefunt  gave  judgment  for  the 
plaintiff  for  poasession  and  mcHue  profits. 

After  judgment  had  been  given,  but  before  it  was 
entfrcd,  the  judge,  upon  application  by  the  plaintiff, 

amended  the  j  riTtirg  by  adding  the  trustees  of  John 
8naith'fl  will,  lu  whom  was  vested  the  legal  estate  in 
the  premises,  as  plaiDtitTs,  uudarord.  16,  ir>  2,  ll,of  the 
Kides  of  the  Supreme  Court. 
The  defendant  appealed. 

The  Keal  Property  Limitation  Aot,  1838  (3  d:  4 
■WilL  4,  c.  27),  provides  aa  follows  : 

OlMllion  7.  "  Where  any  per;-  11  sluJ]  1  e  in  possession 
,  •  •  of  any  laud  ...  as  tenant  at  will,  the 
algbi  of  the  person  entitled  sul^art  tiiaMlo  or  of  the 
penon  ihroogb  whom  he  olainia  •  •  «  to  bnng 
•a  aotiou  to  rrcorer  such  land  .  .  .  dudl  be 
deemed  to  have  fr^t  n.  mied  either  at  thei  determina- 
tion of  such  tenancy  or  at  the  expiration  of  one  year 
next  after  ihe  commencement  of  mc:.  tenancy,  at 
wbieb  tima  anoli  tananoy  aball  be  deemed  to  bare 


Section  10. — "  No  person  shall  be  deenirf!  tn  Inve 
bf>en  in  po8«e«sion  of  any  land  within  the  moaiuug  ot 
this  Act  merely  by  leaaoa  of  batbag  made  an  entry 

thereon." 

By  section  1  of  the  Beal  Property  limitation  Act, 
1874  (87  ft  88  Yiot.  o.  57),  the  ontiy  must  be  nuMto,  or 


the  action  brought,  wiLhui  twelve  years  afttsr  the  rigk 
flMtr  


Montaijue  Lush,  f  or  th  e  app<!llant.  — Th  e  1  earned  county 
court  judge  was  wrong.  The  case  of  J'ttaktn.  v.  Ptakin, 
on  which  be  relied,  is  not  on  all  fours  with  this  cue. 
The  defendant  beie  baa  acqoired  a  atatakxj  title 
under  eaol&m  7  of  tbe  Beal  Fruperty  Lunitatian  Aet, 

1833.    /V  d.  Daymav  v.  Mtx>rf,  9  Q.  B.  355.  whuh 
was  similar  to  the  present  case,  is  an  authority  on  tb:s 
point.     In  order  to  prevent  the  statute  from  "ji^m- 
ting  tbe  landlord  must  enter,  as^ertin^  his  rigttt 
enter:  rMmer  v.  Bfnnett,  0  M.  &  W.  W3;  ia  iht 
present  case  he  entered  for  the  benefit  of  the  oocopiar 
and  with  her  license.    She  has  here  become  by  tbe 
operation  of  the  Real  Property  Limitattou  Act*  of 
iKiti  and  Ib'fi  the  owner  of  tbe  premiss.    As  to  th« 
question  raised  upon  the  joining  of  the  trustees  m 
plaintiffs  after  jodgmeot  bad  been  delivaced  tbe 
leenied  judge  waa  wrong.     He  bad  no  Iobhv 
jurisdiction  to  do  so  under  ord.  1 B,  r.  11,  as  tbe  judg- 
ment was  final  and  the  matter  had  become  m 
ju<l„  „Ui  :  Th*  2hih$  ^BuedaxK  40  W.  [IWS\ 
P.  201. 

Comrr,  ior  the  respondent. — The  decliion  of  the 
learned  judge  was  right.  IIis  findings  arecoiiclafiv*'. 
There  was  no  evidence  that  the  oootqpier  was  ia 
exdvrive  poaaaaaioiu  Bba  waa  not  a  tenant  of  ths 
honae  ;  she  was  there  as  a  guest.  There  was  no  soA 
possession  asi  to  justify  the  setting  up  of  the  statnts. 
If  she  was  a  tenant  she  waa  only  ;i  tenant  at  will,  an' 
I  that  tenancy  was  determined  whenever  the  laQdlvri 
'  entered.  He  took  poaaeasion  when  he  so  enterfd: 
Kingtton  Baee  Stead  T.  KingdM  Oorporatsofl,  [1(0!] 
A.  C.  509,  46  W.  B.  Dig.  88.  As  to  tbe  otbat 
question,  the  case  of  Thf  Du''  </  '  is  in 

favour  of]the  contention  that  the  learned  j  udge  iters 
acted  within  hi;*  jurisdiction  in  adding  the  tmateeiss 
plaintiffii.  Fry,  W.,  in  that  case  says,  at  p.  212: 
"  It  baa  bean  argued  that  tbe  rolea  do  not  apply 
after  final  ]tidc:m»>iit.  They  apply,  in  ray  opinion,  w 
long  m  auytiung  reiuauis  tu  be  duue  in  the  case." 
That  waa  tbe  «Me  bere,  aa  jndgmant  had  not  bwa 
entered. 

lAuh  replied. 

TjAwbaitcc,  J.— The  qoestion'in  tbia  oaee  ia  wbalhar 

tbe  defenilant  was  a  tenant  at  will.  The  fiicts  of  th« 
case  show  that  she  was  allowed  by  tiia  testiitor,  he^ 
father-in-law,  to  take  possession  of  this  house,  sod 
that  she  remained  there  for  nMre  than  twelve  ysara. 
During  that  period  ahe  paid  no  rent.  Sbe,  bowevar, 
paiil  the  rates  and  did  the  internal  repairs.  The 
houHe  in  question  is  one  of  a  row  of  houses,  and  when 
outside  repaira  were  required  to  be  done  to  them  th« 
defendant  house  waa  repaired  by  the  testator 
toga<QMr  with  tbe  otima.  He  aUio  rendered  her 
assistance  in  other  ways.  An  action  is  now  bronj^ 
to  recover  possession  of  this  house,  and  the  qoeatea 
raised  is  whether  the  plaintifl's  t-l:'  '  to  recover  ii 
atatute-barred.  What  muiit  we  infer  from  tiie 
evidence  ?  I  think  the  proper  inference  to  draw  is 
that  tbe  taatator  allowed  the  defandant  to  live  rani 
free,  that  be  gave  ber  Miiataaoe,  and  that  be  Ufeflta< 
repairs  to  this  house  n-,  lid  U>  tlie  other  preiniie*. 
What  oonditiuu,  then,  wn,.s  the  defend. mt  in  :  I  ara  of 
opinion  that  she  was  a  tenant  at  wiU.  The  testator 
oonld  have  terminated  tbe  tenancy  at  any  time.  Ii 
bae  been  argued  that  wben  tbe  taatator  eniand  la 
nrdrr  to  do  repairs  he  tf^niiinated  tho  tenancy.  I  do 
ntt  lliiuk  such  entry  lu  any  way  deteriuuied  the 
tenancy.  The  entry  waa  not  contrary  to  the  defeu- 
dant'a  wish,  nor  was  it  etlected  iii  auuh  a  way  that 
tbe  teatator  could  have  been  sued  as  a  treepaaeer.  He 
kcnteivd,  no4    ocdor  to  tehe  powwiiont  ml  a 
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to  do  a  kisduess  to  the  defendant.  There  is  qo 
eridAnoe  to  support  the  finding  of  the  learned  judge, 
«ad  I  think  1m  irai  wrong  aii^  that  the  Appeal  moat 
beaQowad. 

Cii.vNXELL,  .T. — T  am  of  the  same  opinion.  Ou  tho 
merite  of  the  iitum  I  think  {udginunt  nhould  bavu  been 
KiTen  for  the  defendant.  Therefore  it  is  not  neceaoary 
to  daoida  tha  i>oint  aa  to  thr  amnadmeat  ci  the 
farlieSi  Itjr  opioion,  however,  in  that  tiia  ameod- 
mant  tna  not  nada  too  lata.  Tha  «hw  «m  not 
diapdaad  of  until  {nilftnMnit  mm  ratend.  and  in  tho 
word*  of  Fry,  L..T.,  thi^n-  wils  Htill  sumpthintr  t^i  r?o. 
The  other  {luiut  is  ulmr  when  tlio  K>'iil  Property 
Limitation  Act  of  IH'M  is  looked  at.  Th  .^rn  whm  au 
actual  pouosiiou  by  the  occupier,  and  uot  a  uou- 
*tructive  possoiaion  by  the  owner.  Probably  under 
the  old  lav  the  defendaut'f  powenion  would  have 
bwB  facUd  to  be  out  adverse,  bat  the  doctriue  of  noii- 
adwna  poeienMio  has  been  ewefit  away  by  the  Aet  uf 
iS3S.  in  that  Aet  there  is  an  ttxpress  ]»ro\-i«ion  as  to 
teiituiciHS  lit  vAU  -  nauji  Iv  iri  sHcti'iu  7,  wht-ro  it  is 
provided  that  th«  tciumry  shttil  li*»giii  t^i  ruu  in  fiivuur 
of  the  teiiHtit  at  the  cxpinitioa  of  tt)i<  i\ri,t  yt  -ir  uf  i\w 
tenancy.  The  facta  of  this  oaKo  show  that  there 
dearly  waa  a  tenancy  at  will.  There  was  an  actual 
poawariop.  and  the  poaMMioD  wat  that  of  th« 
OOBWiaar  and  not  at  tlia  OMMT.  Diat  being  so,  the 
eooalgr  ooort  jndM  ma  mons  «md  that  poHit. 

to  an  ««tlnii  of  «f eolment  nie  bnidan  of  proof  »  on 
thv  ;>1)tiii!ifT.  Thrn'forc  the  burden  lies  OH  the 
pliiintiff  to  j)ro\«  litre  tlint  tho  tifttatur  when  he  did 
tl)e  repnirs  took  popscsgion  of  the  iirt'iiiisc-i.  There  Ik, 
however,  uo  procf  that  his  entry  iu  order  to  do  the 
n^MUrs  was  against  the  will  of  the  tenant  in 
poMeaaiaD.  In  ftct  no  objtNjtion  waa  made.  The 
doinK  of  the  outxido  repairs  by  the  testator  is  quite 
eoDriafeaot  with  the  oontinoation  of  tha  defendant's 
tMMiiey.  In  the  eaee  of  TWntr  BentuU  there  was 
an  actual  objection,  and  thenMn  Viei  tbodiSaMnoe 
between  that  case  and  the  ]irfRfiit  one. 

If  it  could  hitve  Imeii  shown  thnt  (he  ilefeiidftiit  did 
the  iuteriiiil  ri>|<!iir<<  un  itT  un  obiigAtioa  to  the  owner 
I  think  the  chsc  w<iii1d  pn>bably  h^  taken  out  of  the 
<tat»t«,  as  that  obttgation  might  be  held  to  ha 
>-<jiiiva]pnt  to  pnying  rent.  But  that  is  not  aO  bare. 
I  do  not  think  I'rakin  T.  J*€akin  u  in  point. 

Ajiptuf  alliiir-th 

Solidtani  for  the  appellant,  Mttoil/t  Siarpt,  for 
tUrrtl'U  it  Aijunn,  LeiOMtar. 

Solwitoia  for  tha  napondeot,  Warwick  Wtbl^,  for 
H,  Braf/,  Leioeatar. 


(Lawrance  .iiM  CbanneU.  JJ.}  J 

BntTHTE  {Aijillanl)  V.  TiftHftlHy  (Hupoudrnl).  (d.) 

Ship — Stxtinan — Afirtenitht  with  the  crtw — Foreign  port 
tritfrt  there  it  a  Britith  rvmnlar  ojficrr — Aditttice  itnU 
/<jr  mure  than  ow  month't  UHUjet — Merchant  iihii>piuij 
Ad,  1894  {o~t  X-  jS  r.W.     (Hi),  ,,.  li;M15,  121.  HO. 

Wlirii  a  »tam(in  m  i  uijn<i'.'l  iihiuad  ht/urt:  a  Britith 
c'nd-"!ar  v^fiker,  at  //n  ci  by  section  124  tif  the 
JUerduiiit  tihippimj  Aet,  iHU4,  the  pruvisiotu  enacted  by 
ttctiun  HO  rttative  to  aijretmnttt  with  tht  tftW  und  tlie 
rtstrictioiii  as  to  a^tvance  notet  do  not  apply. 

Special  case  stated  by  justices  for  county  borough 
of  fiaraoaea. 


{a.)  Baportfld  bj  BBSSiirE  Bni),  Bsq.»  BartiatBr- 
at-Law. 


On  the  27th  of  July,  18Ui$,  a  complaint  was  made 
to  the  said  jturtioea  that  the  reapondent  having  entered 
into  an  agreement  in  writing  at  Taloahiumo  to  serve 
as  a  seaman  on  board  the  British  abip  "  Melville 
lalaad  "  (of  which  ship  the  appeUant  waa  tha  maater) 
on  bar  voyiicro  from  Talcah  nauo  to  Swanaea  at  the 
wages  of  13  i>or  mouth,  and  having  dnly  i)€rfrririPfl 
the  services  required  by  the  agreement,  the  sum  of 
£'2  Gs.  8d.  was  due  to  tha  reapondent  as  and  for  a 
balance  of  wages,  and  that  the  appellant  had  neglected 
to  pay  him  that  sum. 

The  facts  may  abortl^  be  stated  tJius:  The  ta- 
spondeut  joined  tha  Bnlkh  abip  "  Ifelville  Island  " 
as  an  A.B.  at  Talcidiuaaio,  a  nitrate  jpoft  in  P«ni»  and 
signed  articles  there  before  the  Bntiih  oontnL  Be 
received  no  money  at  Talcahuano,  but  an  advance 
Hute  diiteil  Tolcahuano.  the  ."JOth  of  March,  ISflS,  wa-s 
given  him  i)y  the  HppelUut  and  wa.s  us  i  jI'uwb: 

"  I  promise  to  pay  to  the  order  of  ingervjil  lATsen, 
seaman,  shipped  ul  the  British  ship  Mdeille  I^and,  of 
Glasgow,  the  Bum  of  four  ^uuda  ten  ahiliiuga 
twenty-fonr  bonia  after  the  aailuig  of  the  aaid  Taaaal 
from  thia  port,  pnmdin«  aaid  man  paooeada  to  aen  aa 
per  agreement. — O.  It.  BiTOnn,  Uaater." 

The  master  also  paid  IGs.  8d.  un  the  sailoC^B  nOOOOnt 
and  under  his  authority  in  writing. 

On  the  termination  of  the  voyugn  ut  Swansea  tha 
Mtpcllrint  cUiiued  to  deduct  Xhvm  two  sums  (>•'*., 
UiaBuiu  of  £1  104.  bein(  llw  excess  over  the  mouth's 
wages  of  £i,  and  tha  anm  of  l(»s.  4d.)  from  what 
was  due  to  the  reqpondent,  who  objected  to  this 
being  done  on  the  ground  that,  by  the  ooinhined 
operation  of  sections  121  and  140  of  the  Merchant 
Bhippiog  Act,  18i)4,  the  appellaot  wan  precluded 
from  relying  on  that  advance  except  to  thu  extent  of 
£•'),  the  amount  of  one  month's  WH^eM. 

The  justices  were  of  opinion  that  the  sums  of 
£1  10s.  and  Itis.  8d.,  making  together  the  sum  of 
£2  <ia.  8d.,  ahoold  forthwith  ba  pud  by  the  appellant 
to  tiia  nMjpoudmt,  toigatfaar  wtth  tha  MapondaDt'B 
costa. 

On  the  application  of  the  aaaaf  or  (the  appellant)  n 

case  was  stated  for  the  OpuiJon  ol  the  High  Court. 

J»  JL  JIamiUou,  in  anpport  of  tha  appeal.  Seotion 
140  raatricts  the  amount  of  advance  notea,  bat  that 

ae<:tion  only  ajijilic-*  to  xeMinen  eng-ij^ed  in  and  going 
to  sen  from  uny  port  in  the  I'mted  Kingdom,  It 
does  not  iipply  to  the  enjijiigenicnt  of  seamen  in 
colonial  and  foreign  port*,  and  otHitiuu  124  ought  not 
to  be  read  with  section  1 40.  The  uiaster  can  thenfota 
deduct  the  full  amount  advnnpfd  to  thf  spannan. 

Moniaijue  for  the  resjwndeut.— The  Justices 

were  right.  The  tioanuiu  having  Ix'en  engaged  abroad 
at  a  port  at  which  there  was  a  British  consular  officer, 
before  whom  tho  respondent  entered  into  this  agTee> 
went,  tha  provisioos  of  aaotion  124  ajppliadt  and  tba 
eugBgeu^ent,  although  made  abroad,  must  be  traatad 
an  one  luiide  with  the  crew  in  the  United  Kingdom 
aud  suljject  to  the  (mme  restrictions  as  to 
advances  as  provided  by  b<  .ti  u  l  h  .)  hr  rion  (a) 
of  section  HO.  By  sub-suctiou  2  of  that  »ection 
uuy  other  agreement  "  by  or  on  behalf  of  the  employer 
of  a  aaaman  for  the  payment  of  money  to  or  on 
babatf  of  the  seaman  conditionally  on  his  going  to  sea 
from  any  port  in  tha  United  Kingdom  aball  ba  Toid« 
and  any  money  in  aatisfaotwn  or  hi  reapeot  of  any 
audi  iign-f'iuent  shull  not  be  dtMlucted  from  the  sea- 
inuit'ci  wtij^eH.  ."    Tho  udvunco  to  the  sailor 

above  the  (tniount  of  one  month's  waget  OOOU  npt  ba 
recovered  under  the  adviince  note. 

CllA^XKLL,  J. — In  this  case  I  have  been  asked  to 
deliver  th*'  judgtnent  of  the  court  and  I  do  not 
haaitata  to  do  ao,  having  formed  a  Tecy  clear  ofii^on 
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of  the  oonstrootion  that  ought  to  bs  pat  npon  the 
material  seotioot  of  this  Aot  lot  ttM  pwpoM  of  decid- 
fag  fbe  present  argoment.   I  flunk  that  apart  from 

any  oinsiderations  aa  to  the  probable  inteution  of  the 
Le^sliiture,  and  looking  only  at  the  I»Dguage  of  the 
Act  itself,  the  couatructiou  adopted  by  the  magi8« 
trates  is  dearly  wrrag.  The  mttinrtBi]  WWlifilii  an 
aectioa  113-115,  m,  and  140,  und  IwOltvfer  to  tttem 
in  that  order. 

Section  113  refers  to  ag^oetuonta  with  the  crew, 
and  euacta  that  "the  master  of  every  ship,  ^cept 
■hi|)«"  of  a  cla^  whioh  I  will  oall  ■luall  oooat- 
fng  vesnk,  "shall  enter  into  an  agreement  with 
every  learaan  whom  lie  aeoiea  to  lea  as  one  of  his 
oreir  from  any  port  in  the  Fnited  Kingdom."  By 
section  IH  {<'.)  an  agreement  with  the  crew  shall  i  i' 
in  a  form  approved  by  the  Board  of  Trade,  and  by 
8ub-$oction  3  of  that  section  the  agruemeot  with 
the  orew  ihell  be  lo  icamed  m  to  admit  of  nuh 
fltipiiIetioDa  to  be  adopted  at  tiie  wlU  of  the 
master  and  senman  in  cmAi  case,  whether  respect- 
ing: the  advttuc4i  auil  allotuient  of  wages  or  other- 
wiHf,  as  are  uot  contrary  to  law.  To  my  mind 
section  116  is  very  important;  it  oommenoos  as 
t<dIowi:  **Tliefb11owiiigpcovlaioiu  shall  have  efflaot 
witliieimot  to  the  agreements  with  the  crew  mn-lc 
in  tlie  ITnited  Kingdom  in  the  case  of  foreign-^omg 
ships  regist«  r<  I  ♦  itbor  within  or  withour  the  United 
Kingdom."  Ajid  goes  on  to  provide  for  the  agreement 
being  made  in  the  presence  of  a  person  cadled  the 
■nperintendant,  and  iMHitaine  n  oom&darable  nunib<>r 
of  other  pravirions,  all  on  tbe  Uim  of  tiiem  applying 
to  ftgreemontfl  madp  in  the  TTuitci  Kiogdom,  and  in- 
capable without  modification  of  being  applied  to 
agreements  made  elsewhere  because  they  must  be 
made  before  a  person  who  is  only  an  offioer  in  the 
Unltsd  Kingdom. 

ThenSKtseotion  tobeoorsi[lerO''l  isnectlon  12 1,  which 
says  that  with  respect  to  tlie  uug&gemont  of  saameu 
abr  Jil  l  f  liM  f  11  .wing  provisions  shall  have  tifFect : 
"  Where  the  master  of  a  ship  engages  a  seaman  in  any 
British  possession  other  than  that  m  which  the  ship  is 
registered,  or  at  a  port  m  which  there  is  a  British  oon- 
snbr  offioer,  the  provisions  of  this  Aot  respecting  en- 
gagemeuta  with  the  orew  ma<le  in  the  United  Kingdom 
shall  apply,  subject  to  the  following  modificatiomi :  " 
Now,  it  is  quite  clear  that  the  agreemt>ut«  referred  to 
there  relate  to  agreements  made  in  the  United  Xkag' 
dom.  and  primarily  this  seetion  was  intended  tobe 
read  with  section  115,  which  begins  by  saying  that 
its  provisions  »Lttli  have  effect  with  respect  to  agree- 
ments with  the  crew  made  in  tht)  United  Kingdom. 
You  find,  moreover,  that  the  modifications  introduced 
by  section  124  are  necessary  modifications  clearly 
Minting  to  the  provisions  of  section  1 1 5  when  the 
fliWIHBStanoBB  are  so  changed  that  a  modification  is 

necessary.      "WLilr,  jus  T  Lavi-  said,  tlm  njtj.lvin^'  nf 

section  115  to  agreements  made  abroad  waa  the  main 
object  section  124  was  to  effect,  I  do  not  say  that 
it  was  the  esoliiaive  objeoU  The  efliwt  of  it  is 
that  agresoMnts  are  to  be  made  on  the  engagement 
of  senmen  in  a  British  possession  other  thuu  that  in 
which  the  ship  is  registered  or  at  a  port  in  which 
there  is  a  British  consular  offioer,  in  the  same  way  as 
in  the  case  of  agceements  nrnde  in  the  United 
giagdom,  iritlt  tbe  neosemry  modifioations. 

Then  we  have  to  consider  section  140,  upon  which 
tiie  present  case  mainly  turns.  The  first  part  of  the 
section  is  iij  t.lie-s.-  w.jt'Ih  ,  •■  \S"li.'r'j  bui  iiprc'irnint  with 
the  crew  is  req^uired  to  bo  luade  in  a  form  approved 
by  the  Board  of  Trade,  the  agreement  may  contain  a 
stipulation  lor  p»mant  to  or  on  behalf  of  the 
ssaman,  oonditiottsliy  on  his  going  to  sea  in  parsu- 
aiicp  of  the  agreement,  of  a  sum  nut  exceeding  the 
amount  of  one   month's  wages  pa^-aUe  to  the 


seaman  under  the  agreonwnt.**  Mr.  Lash  argued  that 
this  restrioticm  on  advanos  notes  was  aot  rsstriefesd 

to  agreements  with  the  crew  made  in  the  Ufiited 

KingdoMi,  hut  its  provisions  !i[>plir;d  to  ■ert-i.ia  Britisii 
possessious  and  foreign  port«  where  there  was  a  British 
oomnlar  offioer.  So  they  do ;  but  only  tvo  sped&ed 
eaaes:  " ftsxii  ss  afrirnssid,"  thn  snntinn  in  snh  snrtinn 
9  oonlinnes,  '*aa  agreenisat  bjr  or  on  bsbdf  of  lbs 
employer  of  a  seaman  for  thn  priymnnt  of  xaoney  to  or 
on  behalf  of  tbe  seaman  oondiUuaall  v  on  his  goine  to 
sea  from  any  port  in  the  United  Kingdom  shAli  be 
void,  and  any  money  paid  in  satisfaction  or  in  reipeot 
of  any  such  agnwment  shall  not  be  deducted  from  tiw 
seaman's  wages.  And  a  person  shall  not  have 
any  right  of  action,  suit,  or  set-off  against  the 
SI  iiniin  or  his  assi^ioee  in  respect  of  any  moaej 
no  paid  or  purporting  to  have  been  »o  j>aid.''  It 
does  not  Hay  that  aaj  other  agreemimt  for  a 
oooditional  advaooe  to  ft  seamen  ie  void.  If 
weie  no  provision  folloinng  the 

ment,  expressly  prnhihiting-  ad^'ances  of  larger 
amount  it  would  probably  ngbl  when  constraui^ 
this  section  to  read  into  it  an  implied  probibitioo 
against  larger  advances.  But  if  yon  find,  as  hwe^ 
a  clanse  following  forbidding  edvanom  in  oertsia 
cmm?,,  that,  in  my  j n d prn^nt,  negatives  ther«  hdag 
auy  iu;pliwd  prukiLiUou  m  other  cases  not  referwdto 
in  the  section.  In  the  oase  wc  arc  now  conadmag 
the  only  thing  prohibited  is  what  is  exprsMlf 
prohibited.  That  is  contained  in  the  snb-seetom  (2) 
whioh  I  have  jost  read,  eemmamring  "flas*  m 
aforesaid."  I  do  not  tb^  ft  ii  neoeesarr  to  nei 

the  pri 'hibi tinx'  cliiu-se  n.s  cO-extenst ve  with  tb4 
enabling  clause.  This  sub-sectiou  2  does  not  sstMid 
to  cases  where  the  seaman  is  going  to  sea  from  an; 
port  uot  in  the  United  Kuwdom.  I  think  Xr.  Lssh 
wee  wrong  when  be  «KgttBduat  ssotioo  194  mods  it 
apply;  and  whether  it  Bpplie<l  to  the  of  "ii  v' 

coasting  vessels,  as  he  would  h<ive  rx>>^  Hi<- 
section,  appears  to  me  to  be  a  question  not  befjre 
us  now,  and  therefore  one  that  we  need  not 
decide.  If  it  had  been  intended  so  to  apply 
it  a  modification  of  the  words  "in  the  Ua^ 
Kingdom "  would  have  been  neoewsary.     Thcrs  ii 


oil 


rtbli'  all 


tljMt.    Oil  thn  ctjiitri"  i" 


seems  to  me  it  is  a  reasoimUe  moamng  to  pl»t.e  on 
the  language  used.  If  the  other  meaning  is  to  bs 
applied,  thsa»  as  Mr,  Hamilton  painted  aSt,  a  dsom 
(e)  might  be  ncBBSsary.  Bat  tbera  is  no  olaMB  wfcst- 

ever  which  limits  the  molificition  to  nhips  from  thf 
ports  of  the  United  Kingdom.  Tiiurd  u§  no  imphe-i 
forbidding  clause.  It  is  perfectly  clear  that  this  esse 
is  not  covered  by  this  section,  and  if  you  go  oatsids 
the  words  of  the  section  and  say  that  the  inteatioo  of 
tbe  Legudatnre  ought  to  be  oonsidsred.  and  say  that  it 
is  perfectly  clear  that  it  was  the  intention  of  tbe 
Lh'gislut II re  in  this  v>-ay  to  carry  out  the  forbiJiiinjf 
advance  notes  above  one  moatb's  wages,  whsther 
given  to  a  member  of  the  crew  in  a  ship  sailtng  fnas 
the  United  Kingdom  or  to  n  sailor  abined  et  s 
f orei^  ooDsiilar  port,  all  T  can  eay  is  ttat  Oe  woria 
in  my  judgment,  do  not  admit  of  that  constr  i,?tioii. 

Therefore,  if  the  words  oi  the  sections  m  point  an 
alone  looked  at,  it  is  clear  that  the  decision  of  the 
magistnteeis  wrong.  I  think,  moreover,  tbstsoe- 
sideration  of  tiie  ivobeble  intention  of  tbe  T  iighlsbgi 
really  snpportH  the  vieT\'  I  have  just  c-? pressed,  becsof 
a,  hL'ihioMU  mi^lit  othtTwis.e  b«  drtniiifd  lu  a  foreiiT- 
port  for  a  d'-iit  incurred  exrei'diiig  oue  mouth's  «rag«s. 
and  therefore  if  the  Act  is  to  be  read  as  prohibttuf 
the  advance  of  more  than  a  month's  pay,  M 
might  never  be  able  to  get  away  from  a  tmrng^ 
port  at  all.   There  is  no  doubt  that  these  restrfatiom 

as  to  adviiucf!  iiot<'"i  wrro  iul^ndtHl  t^o  ilrtal  with  tb* 

praetioes  of  a  class  of  pezsons  known  as  "  cangt," 
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who  infest  tlie  sea-portg  of  the  United  Kingdom.  It 
wu  said  that  the  Tjogislature  having  taken  so  much 
caw  to  protect  t ho  s'-'umnn  iigiiiy.'it  "  ciimpa,"  wotild 
cehmaij  rntend  to  afford  him  the  same  protection  at 
kill  when  strandtid  at  some  foreign  port.  But  the 
me  oomidintions  obvioualj  do  iMt  airalif  to  mhIotb 
«D{(aged  at  foirei^  ports,  beoame  Urn  LegidBtiiM  lias 
Dot  the  a&tne  power  to  enforce  regulations  in  a  foreign 
comitrj  as  in  England  or  her  dependencies.  For  the 
RMons  I  hare  given  I  feel  no  doubt  whatever  that 
iitbe  pcoper  oonttmotion  to  plaoa  luton  the  itatute. 
n«  orav  of  fbo  jmtiow  mint  tbmme  1m  qnMhad, 
uiA  the  at>fMi  aUMreil  tviOi  eetH  hotti  here  and 
Wow. 

LiWRAirrE,  J.— I  merely  desire  to  say  T  eoiuntr  in 
the  jiHgoient  that  has  been  delivered. 

Apftai  alU'W*^'! :  Imvf  t-n  appml  grantfl. 

{Solicitors  for  the  appellMit,  iV.  A.  Crump  ik  Svn. 

Sdieifeor  lor  tlie  MpondBiit,  Jtiehard  WMk, 


(Will,  and  Bruce,  JJ.)  J 

taman  Dsbp  (LaansD)  (AppellatiU)  v.  Thb  Oom- 

VT^sIuNEBS  OF  INLAND  KEVENUR  {Re»liOlident»).  (a.) 

luiaitd  Bnetnu— Stamp  duty  —  Debtniwrt — Siffht  to 
niltm  dtbentttn  on  paying  a  premium — Stamp  Act, 
1891  (54  &  55  Fid.  c,  39),  t.  86.  Scfiedute  /. 

A  UmiUd  am^panji  ituted  a  teritt  of  debtnturet  of 
£lOOeseA,  and  meA  iMeirfiitv  sfofed  (An<  Me  ampautf 

wwi///.  at  rtrtatn  $pecifitd  ifatr^,  jmiij  ti>  (he  rf^ifistered 
h>:</der  the  snm  of  £100.  with  iuttrtsf  ut  £.j  10«.  per 
ffnl.,  null  one  of  the  conditions  iudnrsfi  (lie  u'  Undirt  s 
trnitiuU  the  company  might,  a/ter  the  1"/  of  July,  lyiHi, 
"«  filHltg  tix  montha'  n'-tire  to  the  reginlcred  holder, 
rtdmt  anf  debadmt*  at  £103,  bt/art  the  time  fittd/or 
jntfmnt.  ne^tibenttma  wtrt  tuui^Me  mwrttittnot 
tra, infer  able  by  delivery  uu'tlin  tket»ittnin$  i^Sdkwdaie 
I.  i-fthe  Stamp  Art.  Is91. 

Hfid,  that  each  tlrlfitiurr  inu  a  nectirity  for  £103, 
at>d  not  /or  £100  oidy,  a»ti  ought,  thiri-f'ore,  to  be 
Uamptd  at  a  mortgage  ftir  £103,  as  rrquiri  d  by  Schedule 
I.  of  the  Stamp  ^d,  1891. 

Case  stated  by  CSommissionpra  of  Inland  Revenue. 

A  debenture  was  presented  on  behalf  of  the  issuem 
thm«of-  the  Knights  DH>p  (Limited)  the  appfillants 
—to  the  Comm»ssion*»m  of  Inland  Rpvenne  for  the 
I'pinion  fji  the  (■(■[[iiiMsiiioners  as  to  tli.'  stamp  dllty 
with  which  the  instrumont  was  chargeable. 

The  instrument  iu  quvsUou  was  a  first  debenture 
lor  £100  iMoed  hy  the  KiOgfate  Deep  (Ltmiked). 
tBoomontFd  ander  die  htm  of  fhe  flonui  Afrioan 
Kepublic  The  share  capital  was  £550,000  divided 
isto  5.1O  OOO  shares  of  £1  each,  and  there  was  an 
Mue  of  £100,000  debentures  in  4,000  debentures  of 
ilOO  each,  cazxyiog  interest  at  the  rate  of  £5  10s. 
per  cent,  per  eimim,  all  ranking  equally  in  eesnrity. 

The  deljentnre  stated  that  "  f< :  r  vtiluuble  considera- 
tion already  received  the  luiii^hbs  Deep  (Limit^Ki) 
(hertin  t  illed  the  company)  will,  as  and  when  the 
principal  moneys  hereby  secured  become  payable  in 
acooroanoe  with  the  conditions  indorsed  hereon,  pay 
to  the  Simmer  and  Jack  Pnnorietary  Mines  (Limited), 
of  8,  Old  Jewry,  E.C.,  or  otiner  the  registeml  holder 
for  the  tim>'  l^eing  hereof,  tho  .siini  of  £1  fin.  The 
cijuipany  will  in  the  me&otime  until  such  l>Hy- 
vaeut  pay  interest  thereon  at  the  rate  of  £5  10s. 
per  c(?nt.  p*"r  annum  by  half-yearly  payments  on 

Co.)  Bflported  ^  Sir  Sux&siox  Bajcxb,  Bwi,» 
Banister-at-Ittir. 


every  Ist  day  of  July  and  1st  day  of  January.  This 

delmitnre  is  subject   to   the  conditions  indorsed 

hereon  wliif:li  firr  to  'il'  fl-'emi'-I  {i^rl  of  il." 

The  conditions  imlorsod  on  the  debenture  showed 
that  the  debenture  was  om  ol  a  series  of  dehentam 
for  teaumc  principal  sums  amounting  in  the  Mgn* 

fate  to  £400.000,  carrying  intereit  at  fhe  nie  of 
5  lOs  ,  and  that  they  were  all  to  rank  ]iari  pas$u 
in  point  of  charge  without  any  prefereoce  or  priority 
one  over  another;  that  debcmtures  of  the  nominal 
▼aluetof  £26,000  would  be  redeemed  by  the  company  oa 
the  lit  day  of  July,  1902,  and  on  eanh  succeeding 
Ist  day  of  July  up  tn  and  includins  the  first  day  of 
July,  191",  when  the  balance  then  outstanding  should 
be  redeemed ;  that  the  Ii  Ih  i:' un  s  t<i  be  redeeius^d 
should  be  determined  by  annual  drawings,  which  the 
company  would  cause  to  be  made  at  its  braadi  oflloe 
in  London  or  at  such  other  place  aa  the  oompny 
should  determine  ;  and  that  anoh  dnwfalgt  ihoiild  be 
made  ii'^^t.  Ir-.s  tlpni  Svi'iity-oTie  rr  more  than  sixty 
dava  befotw  the  respective  yearly  days  on  which  the 
dMMDtores  were  to  be  redeemed,  and  the  principal 
moBim  hereby  leoured  sboold  beoome  pftv»bli»  on  tbo 
111  of  July  next  after  tbit  debentnra  riMnld  have  bera 
drawn  for  redemption , 

Condition  No.  17  uudorsed  on  the  debenture 
provided  : 

"The  company  may  at  anytime  after  the  1st  of 
July,  1900,  redeem  this  debenture  at  £103  on  ftviag 
six  calender  mouths'  previous  notice  in  writing  10  tti 
do  to  the  registered  holder,  and  upon  the  expiration  of 
suchnotii  i'  tl.t-  siii'l  huih  mF  £U)3  shall  bec"jii'-  [-nyable 
as  if  the  sauie  was  the  amount  of  theprinciptil  uiuneys 
securtnl  and  shall  thereapoo  deiae  to  carry  interest. 
Provided  alwaje  that  the  oonmeny  ihall  not  without 
the  oonsent  of  tiw  registered  holder  be  nt  liberty  to 
give  such  notice  unless  concurrently  it  shall  give  due 
notice  to  rede«un  iu  like  manner  all  thf  then  out- 
standing debentures  (jf  the  said  series." 

The  appellants  were  a  foreign  company,  and  the 
debenture,  which  bore  date  the  8th  of  October,  1806, 
was  made  and  issued  by  them  in  the  United  Kingdom 
and  was  capable  of  being  sold  in  a  stock  market  of 
the  United  Kingdom.  In  thi*^'  ir  mustances  it 
Was  admitted  that  thn  debenture  fell  within  division 
[h)  of  the  following  head  of  charge  in  tbe  first  schedule 
of  theStampAot,  1801— namely. "  Marketable  Seoority. 
(1)  IbrketaUe  leourity  (a)  being  a  Oolooia!  Govem- 
meut  security,  or  (i)  being  a  s<(curity  not  trniLsforable 
by  delivery,  or  (r)  bein^  a  security  trausterable  by 
delivery  and  baring  dat«  or  signed  or  ofTered  for 
aabioriptton  before  or  on  the  Gth  of  August,  1885. 

/  "  The  same  ad  vabrm* 
"  Por  or  ill  rf  flppct  of  the  1   duty  according  to  the 

money  thereby  Mucured.  J   nature  of  the  security  u.i 

'    upon  11  mortgage." 

The  commietioDers  were  of  opinion  that  tbe  money 
thereby  aeenred  tvlQm  4ii«  meaning  o{  the  said  head 
of  charge  was  the  sum  of  £103,  and  aooocdiiikly 
assessed  the  iustramentMUftUt  to  ndnlyol  8s.  W.. 
being  the  daty  payabl*  on  »  morligafft  of  ttuii 

amount. 

The  appellants  contended  that  the  money  thereby 
seooted  vae  £100  only,  and  that  the  duty  under  the 
said  head  of  oharge  wee  St.  6d.  only. 

The  questions  for  the  opinion  of  thfl  court  were— 
(I)  whether  the  instrument  is  chargeable  with  the 
duty  of  3s.  nd.  in  accordance  Avith  the  assessment  of 
the  oommissionets ;  (2)  if  not,  with  what  duty  the 
itutrament  ii  ebergeMie. 

Scrution,  for  the  appellants. — The  money  secured 

by  the  debf-nturi-  wn>  i'lit't  'inly,  liri'l  t.lic  jiropor 
stamp  duty  was      Gd.,  aa  upuu  a  mortgage  securing 

£100.  When  this  debenture  wes  pieeeatid  to  tae 
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Ibr  their  optnum  m  to  tbe  daty 
pftyabl*  tlMmon,  fh»  company  had  not,  and  eoald  nol 
have,  ezerciaed  the  option  given  by  the  17th  condi- 
tion, so  that  at  that  time  the  debenture  conM  not 
have  been  a  nocurity  for  £l0.i.  C«mditii;)i  X  ■.  17 
gave  tbe  coiin>«ny»  right  to  rodeeru  nt  au  e«riiHr<ia*e 
than  they  would  otherwise  have  b(<en  outitl«d  to 
radaeio,  and  the  £3  which  was  to  be  paid  if  the 
eemptaf  taudati  (Mr  l%ht  noder  the  condition 
wM  ■  pagrvMMtofvr  Mid  «!boM  tha  £iOO  espniwd  to 
be  noanil  hfy  iha  dabsatore  in  OMnUsmfioii  of  tbmr 
right  to  redeem  at  an  etirlicr  data.  The  interest  i^ 
juat  ai  much  aecnrod  by  the  debentare  as  this  £3,  and 
'herf"fort>  if  tho  £  i  id  to  (•oiixt^  within  th^  sum  stNjurtNi 
by  the  tlebeiitiirf,  bo  ftlao  would  th<>  interest  cotue 
within  that  «uiii  ;  Vmt  tbf  i^ivif  of  /Air/.T  v.  Sioark, 
7  M.  &  W.  09<),  couoluiiirely  ahowi  th«t  interest  doKi 
not  oomA  within  the  aam  secured  by  the  debentare  for 
tho  paxpoM  of  the  Stuap  AOta,  tad  thenfon  the 
£3  oxMi  fliot  come  wltlun  fhie  «Bm  '^llurab^  aeoaMd.** 
He  referred  to  Rowell  v.  VommUtiott^^  "f  Tn- 
laad  Revenue,  [1897]  2  Q.  B,  IIH.  45  W.  K.  Dig. 
71. 

Sir  Robert  Fiulmi.  S.O.  {LKin'-ku<nt»  with  liini  i,  t  ir 
the  respondents. — ^The  oommiasionera  wcra  right  in 
requiring  the  dob«allirB  to  be  itMUped  as  a  mortgage 
fnr  X103.  As  aoon  as  the  notue  nfarted  to  in 
eonditioa  17  it  oiven  the  instmment  baoomse  •  wonrity 
—not  for  £100  only,  but  for  £103.  The  amount 
a»'mred  by  or  to  be  ultimately  rocovBrable  under  the 
debenture  is  (excluding  intflrost)  liiiiit-jd  to  £lO;i,  and 
the  debantara  must  be  stamped  ou  that  am^uat 
 i«8(l)of  thtAot. 


Wills,  J. — Upon  tbe  whole,  though  the  case  is  not 
free  from  diffioalty  or  doabt,  I  hare  come  to  the  oon- 
obisioa  that  the  Crown  ere  right.  I  with,  in  the  first 
piece,  to  state  my  view  ai  to  what  this  instmment  is. 
A«  far  as  the  mortgage  is  concerned — that  is  to  say,  ai 
far  a«  that  part  of  the  inatrumeut  is  oonoerned  which 
pledge  the  assets  of  ihv  company,  the  security  did 
n i)t  exti'nd  to  the  extra  £3,  which  was  to  bo  pnyublo 
only  ill  a  certHiti  evnnt.  That,  however,  does  not 
settle  the  quastion.  If  wt*  look  at  the  patit  oC  the 
•ohednle  which  deal  with  the  words  "  boodt  oofeoent 
or  tnetmaMut,**  end  also  with  the  parte  wliiali  deal 
with  "mortgage,  bond,  dabentore,  covenant,  and 
warrant  of  attorney,"  I  think  it  is  plain  that 
"  security,"  is  used  in  a  sense  which  embrtu^  thniu 
all  in  each  place,  and  therefore,  unless  thons  i&  some 
good  reason  to  the  oontrary,  I  should  suppo«e  that 
wbeu  *'  security"  is  used  in  the  expression  "marketable 
security,"  it  is  meant  to  have  the  same  wideand  compre- 
henaive  "*°""'"g ;  and  the  fact  that  it  is,  as  I  think, 
MOtoTSe  - 


£3,  merely  a  covenant  to  pay  in 
certain  events,  does  not  prevent  it  being  a  security 
within  the  meaning  of  the  schedule  of  this  taxing 
Act.  If  so,  it  is,  as  I  think,  a  security  in  certain 
events  for  £103,  bacaos*-  thero  is  undoubtedly  a  definite 
enc^aKeiueut,  if  a  notice  )>e  given  within  six  culoudikr 
months,  to  pay  That  is  an  unqualified  obliga- 

tion when  once  the  six  months'  notice  has  been  given, 
and  therefore  in  a  oert^  oonttngenogr  there  ia  a 
oovenant  to  pay  £103.  That  woidd  nave  bean  aafB> 
oient  to  settle  Uie  question  but  for  a  thing  that  has 
parplexad  myself  certainly — that  is,  that  I  was  very 
much  struck  with  the  ari^iiiucut  on  bahalf  of  the 
appellnuts,  that  there  was  just  aa  much  a  coveudtit  to 
my  the  interest  as  there  waa  to  pay  the  principal. 
Undoubtedly  there  ia,  aud  there  is  no  use  in  shrinking 
from  that  fact ;  but  it  is  quite  clear — looking  at  the 
delinitioB  of  mortgage  given  in  ■eotion  88  of  tbe  Aot, 
and  tiM  dtfnilion  in  Barlter  ▼.  Anarib-tlinfc  in  the 
Imvuf*  ^  atetatat  «f  tiUii  Und  n  nortmea  waa 


mppoaed  to  imceaent  the  pandpal  sam,  end 
monar  iriiidi  6  inaarted  in  the  ■ohedole  of 

It  onlj  the  piinaipal 
bald  at  a  fnie  whan 


the 

money  whloh  ia  fnaarteil  in  the  ■obedoie  of  the 

there  was  no  poesibility  of  curing  a  stamp  objection, 
when  it  would  here  b&en  fatal  under  tbf-  Act,  and  tbe 
uureatonable  con«e<iuencee  of  such  a  atate  of  thm^j 
mutt  have  bad  their  operation  upon  tbe  oourts  which 
from  time  to  time  liaa  to  decide  the  question.  Tha 
result  of  tiie  apaoial  expressions  which  are  used  in 
that  part  of  tw  aohednla  which  relates  to  "  bond. 


it,  or  inatntaaant*"  and  in 


86,  ia  tiMt 


interest  has  been  exolnded  from  the  oompntotion  fSor 

the  ])Urpo«eof  taxation,  and  that  the  vifw  which  was 
eaturtaiued  by  thij  court  in  iIitLt  v.  S.,,ir!:  h«e 
received  legislativo  sanction.  The  reasoniu*^  lurty 
have  satisfied  the  court  iu  that  aofl  in  previous  case*, 
bat  it  does  not  satisfy  me.  8o  far  as  mere  words  are 
oonoerned  I  cannot  aae  sriqr  a  oovenant  to  payintereat 
ia  not  jnrt  ao  nraoih  a  ootanant  to  pajy  a  snm  of 
money  as  any  oovenant  to  pay  the  pnnoipal,  asftd 
why  the  interest  should  not  come  in  as  wi^ 
as  the  princij^l  But  when  onco  the  contrary  hat 
been  decided,  and  when  that  view  of  the  court  has 
been  adoptod  by  the  Li  it  ire,  uud  ^Auctioned  by 
these  express  enaotmeuu,  it  is  no  use  going  back  to 
inquiia  wfaathar  iba  reaaoning  waa  lariaftotosy  or 
not. 

Never  thalaai,  I  do  not  feel  dispoaed  to  ftiopt 
that  view  and  i^ply  it  to  n  sobjeot-aattar  wliieh 
seems  to  me  to  stand  npon  a  very  different  foot- 
ing -that  is,  thi«  £.i.  If  thr<re  bad  been  no  h^-j- 
lutu  undertaking  on  the  part  of  the  com]  ^iny  to 
to  pay  that  £3  in  a  oerbaia  event,  the  case  w  uUl  liiire 
been  different  from  the  present  case,  and  there  might 
have  been  much  more  gronnd  for  arguins  fhltl  ttato 
was  no  kixid  of  obligation  imposed  upon  ua  eoauany 
in  any  event  to  pay  it,  and  if  Hiom  weca  no  mnd 
of  obligation  imposed  upon  the  oompany  in  any 
event  to  pay  it,  my  present  impression  is  that  it  could 
not  have  beeu  brought  under  the  word-i  "covenant" 
or  "security"  for  that  nam  of  money.  That,  how- 
ever, is  not  tbo  case  here,  because  upon  tli"  company 
giving  the  notice — that  is  to  say,  npon  tbe  happening 
of  a  contingency  which  is  purely  within  their  power 
to  bring  about— there  is  an  aiMolnta  and  poatien 
promise  to  pay.  It  seems  to  ma^  tbaMflM*,  tMfe. 
cording  to  tbe  deoiiion  in  Aotsefi  v.  Cbmiafsstoaeri  of 
Inland  Reornue,  it  is  a  secarity  within  the  meai^ig>  of 
the  Stamp  Act  and  the  schedule  to  it,  and  if  that  bi 
m>,  it  fallows  that  it  is  a  security  in  •  contingency  for 
£103.  If  ao^itmartbeanbgaotto  tin  highamloof 
taxation. 

Bruob,  J.— I  am  of  the  aams  opinion.  The  prinai'- 
pal  money  seoaied  ia  £100.  bat  in  a  certain  event  tb«t 
sum  of  £3  beomnai  parable  in  addition  to  the  £100. 
If  and  when  the  £3  becomes  payable,  it  is  to  b«  the 
same,  according  to  the  coadluona,  as  if  it  were  part 
of  the  principal  sum.  Therefore  the  £3,  if  the  e^Mit 
happen,  becomes  seoared  in  the  sense  that  it  is  ia- 
cluded  in  tJie  oovenant  to  pay.  Then  wtij  ia  not  da<:y 
payable  on  the  £i  so  secured  ?  It  is  aaiA  that  it  is 
only  sabjeot  to  a  condition,  that  it  baoomea  pngrnbln. 
The  fact  that  it  is  only  on  the  happening  of  n  r  nrtnin 
event  that  it  becomes  payable  makes  no  distiaotioa 
in  the  case.  Then  it  was  said  that  interest  n  eecnred 
by  the  debentare,  and  yet  doty  is  not  pnyrj  lo  upon 
interest.  With  reference  to  that,  it  has  W:u  estab- 
lished by  a  series  of  deciKion^  that  interest  is  not  to 
be  regaraed  as  money  secured  by  the  tostromatit  foe 
the  purpose  of  settling  flw  amount  of  datr. 

I  do  not  aee  that  we  can  say  that  Hum  £3,  thnt  iato 
be  payabto  bjway  of  prraiinn,  ia  in  thniMltiMnoi 
intanat.   I  tUnk,tharaloca,wia  mathoUthntCba 
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OOUKT  OF  AfPKAL. 


PSBSINB  V.  BXIXAMT. 


COTTRT  OP  APPBAL. 


CrowD  are  right  in  their  contention  and  are  entitled  to 
the  higher  duty. 

Appral  ditmitted.* 

Solicitors  for  the  appellanta,  JuHut  &  Thomas. 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Btctntu, 


(Court  of  9ppral. 


From  Chan.  Div.  ) 
[lindley.  M.B.,  and  Kigby  and  [  April  22. 

Bomer,  L.J  J.)  ) 

PKBBIN8  V.  Bellamy,  (a.) 

TriuUt  —  Breach  of  tru»t — Sale  of  leasfholds — No  power 
of  uU— Judicial  Trusteet  Act,  1896  (59  db  60  Vict.  c. 
36).  I.  3. 

Where  trustees  of  a  $ettlement  which  did  7iot  contain  a 
fower  of  $tiU  hud,  in  the  bond  fide  belief  that  they 
yntttted  $uch  a  powrr,  advantayeonaly  sold  leateholdt 
vhirh  formetl  paH  of  the  trutt  ettate, 

Held,  that  under  tection  3  of  the  Judicial  Trutttet  Act, 
18%.  they  were  entitled  to  be  relieved  from  per$onal 
linhility  to  make  good  the  diminution  of  income  suitained 

thf  tenant  for  life  in  consequence  of  the  aale. 

Deciiion  o/Kekewich,  J.,  -16  W.  R.  8«2,  affirmed. 

Appeal  against  a  decision  of  Kekewioh,  J.,  46 
W.  R.  (582. 

By  an  indenture  of  8«»ttlonicnt  dat*d  the  23rd  of 
October,  187!'.  Elijah  Baraett  astiigned  to  trustees  {inter 
aliii)  certain  leasehold  houses  situated  at  Edgbaston 
for  the  respective  residues  then  unexpired  (which 
noged  from  fifty-two  to  seventy- three  years)  of 
the  several  terms  of  years  under  which  the  promises 
were  then  held,  upon  trust  after  his  death,  to  pay 
the  income  thereof  to  his  wife  Charlotte  Baroett  for 
her  life,  and  after  her  death  to  his  daughters,  the 
defendant  Eliza  Bamett  and  the  plaintiff  Alice  Mary 
Perrins,  daring  their  lives,  in  equal  shares,  and  after 
the  death  of  one  of  them  to  pay  the  income  of  her 
■bare  to  her  children  as  therein  directed  until  the 
death  of  the  survivor  of  them,  and  in  case  there 
ihoald  be  no  child  of  the  daughter  first  dying  then 
npon  trust  to  pay  the  whole  income  to  the  survivor 
of  them  for  her  life,  and  after  the  death  of  the 
lorrivor  upon  trust  to  stand  possessed  of  the  trust 
estate  and  the  proceeds  thereof  for  the  children  of  his 
daaghten  as  therein  directed.  The  settlement  con- 
tained no  power  to  the  trustees  to  sell  the  leasehold 
property. 

Alice  Mary  Perrins  was  married  to  F.  H.  Perries  on 
the  \)th  of  Sept«mber,  18X0,  and  there  were  two  infant 
children  of  the  marriage  now  living.  The  defendant 
Eliza  Bamett  was  not  married.  Elijah  Bamett  died 
on  the  l(>th  of  February,  1888,  and  Charlotte  Barnett 
on  the  26th  of  February,  1895.  On  the  10th  of  May, 
1 895,  the  trustees  of  the  settlement  offered  for  sale  by 
poblio  aaction  at  Birmingham,  in  eleven  lots,  the 
whole  of  the  leasehold  premises  comprised  in  the 

*  In  a  second  case — The  Knights  Deep  {Limited) 
{No.  2)  {Appellantt)  v.  The  Commitaionera  of  Inland 
lintrnu  {aea]>oni/enta) — where  the  conditions  of  the 
debenture  were  in  aJl  respects  the  same  as  in  the 
previous  case,  except  that  the  debenture  was  payable 
to  "be*rer,"  the  court  held  that  the  same  principle 
applied. 

(a.)  B«portedby  R.  C.  Mackkkzie,  Esq.,  Barrister- 
»t-ljaw. 


settlement.  On  hearing  of  the  intended  sale,  Mrs. 
Perrins  wrote  to  the  trustees,  objecting  to  it  as  a 
breach  of  trust.  The  purchasers  of  nine  of  the  lots 
completed,  but  an  objection  was  taken  with  regard  to 
the  remainiug  two  lots  that  the  trustees  had  no  power 
of  sale,  and  upon  a  vendor  and  purchaser  summons 
Kekewioh,  J.,  upheld  tbe  objection.  An  action  was 
then  brought  by  Mrs.  Perrins  and  her  two  infant 
children,  by  their  father  as  next  friend,  as  plaintiffs, 
against  tho  trustees  of  the  settlement  and  Eliza 
Barnett  as  defendants.  By  their  statement  of  claim 
the  plaintiffs  alleged  that  the  tnistees  had  committed 
a  breach  of  tnist  in  selling  the  leasehold  property 
when  they  had  no  power  of  sale ;  that  the  property 
was  sold  contrary  to  the  expressed  desire  of  the 
plaintiff  Alice  Mary  Perrins ;  that  the  property  was 
situate  in  a  good  position  and  let  to  good  tenants  at 
good  rentals,  and  ought  to  have  lieen  retained  in  the 
iutereats  of  the  trust  estate ;  that  the  trustees  had 
committed  a  breach  of  trust  in  not  paving  the  proper 
amount  of  income  to  Mrs.  Perrins,  and  that  the  trust 
estate  had  been  reduced  in  value  by  the  alleged 
breaches  of  trust,  and  the  income  of  Mrs.  Perrins 
greatly  reduced  thereby.  Tbe  plaintiffs  claimed  (1)  a 
declaration  that  the  defendant  trustees  had  oeen 
guilty  of  a  breach  of  trust  in  selling  the  leasehold 
premises ;  (2)  an  inquiry  as  to  the  loss  accrued 
to  the  trust  estate  and  to  Mrs.  Perrins  by  reason 
of  such  breach ;  and  (3)  that  the  defendant  trustees 
might  be  ordered  to  make  good  to  the  trust  estate  all 
sucn  loss.  The  plaintiffs  also  aiked  for  the  removal  of 
the  trustees,  ana  delivery  of  proper  accounts,  and  the 
execution  of  the  trusts  of  tbe  settlement  by  the  court 
BO  far  as  might  be  necessary. 

In  their  defence  the  trustees  (idniitted  that  they 
had  no  express  ])Ower  of  sale  under  the  settlement, 
but  alleged  that  they  had  an  implied  power.  They 
denied  that  the  property  was  let  at  good  rentals,  that 
it  should  have  (M^en  retained  in  the  interest  of  the 
trust  estate,  and  that  they  sold  contrary  to  the  desire 
of  Mrs.  Perrins.  They  further  contended  that  if 
they  had  committed  a  breach  of  trust  in  selling  the 
property  they  had  acted  honestly  and  reasonably,  and 
ought  fairly,  under  section  3  of  the  Judicial  Trustees 
Act,  1896,  to  be  excused. 

Kekewioh,  J.,  held  that  the  tnutees  had  committed 
a  breach  of  trust  in  Helling,  but  were  under  the  Act 
entitled  to  be  relieved  from  liability. 

The  plaintiffs  appealed. 

BramweU  Davit,  Q.C.,  and  O.  E.  Tyrrell,  for  the 
appeal. 

Warrington,  Q.C.,  and  .S.  B.  L,  Druce,  for  the 
trustees,  were  not  cslled  upon. 

LiNDi^Y,  M.R.— I  do  not  think  there  is  any 

Sound  whatever  for  differing  from  the  view  taken  by 
e  learned  judge  in  the  court  below  of  tho  applica- 
tion to  this  case  of  the  extremely  beneficial  enactment 
which  is  contained  in  section  3  of  the  J udicial  Trustees 
Act,  1896  r59  &  60  Vict.  o.  35).  That  there  has  been 
a  breach  of  trust  in  this  case  is  obvious  to  any  lawyer 
who  has  gone  through  the  documents  and  attended 
to  tho  evidence.  But  what  does  it  all  really  come  to  ? 
You  have  a  voluntary  settlement  of  some  leaseholds, 
which  the  settlor  settled  first  on  himself  for  his  life, 
then  on  his  wife  for  her  life,  and  then  on  his  two 
daughters  for  their  lives,  and  afterwards  gave  to  the 
children  of  those  two  daughters.  That  disposition 
is  expanded  in  the  settlement  itself,  of  which  I  do 
not  tnink  it  necessary  to  give  tho  details,  because 
nothing  turns  upon  them.  It  contained  no  clause 
authorizing  the  settlor  to  revoke  or  vary  the  pro- 
visions then  made,  and  it  gavt!  uu  j>o\ver  to  the 
trustees  to  sell  these  leaseholds,  although  there  is  in 
it  such  language  as  upon  a  hasty  glance  might  mislead 

27 


41B 


THE  WEFKLY  REPORTED      cmv«.i«».]  WXEVn. 


Court  or  AvnjOM  Pxaanrs  v.  Biu.aict.  Covbt  of  Afpi&i., 


WfOnb  into  tbinTting  that  mch  a  potirnr  of  aala  waa 
giTflH.  The  settlor  Luuself  nftxr  wards  found  oat  th»t 
defect,  and  sought  to  remedy  it.  for  in  Octobor,  1S;)2, 
he  exeouted  «  deed  giving  the  troateee  a  p'^wer  of 
•ale.  We  know,  cf  course,  that,  the  settlement  b«*ing 
what  it  was,  he  could  not  make  that  alteration  ;  but 
it  wonld  not.  perhaos,  strike  everybody  as  obvious 
that  ht' ba  d  no  ii.)\<.  r  to  do  80.  That,  however,  i* 
nndoubt<>dIy  the  law.  No  breach  of  tru"t  wai 
committed  no  long  m  the  settlor  lived  or  so  long  as 
bia  widow  liTad.  Tha  widow  died  ia  Febniarr,  1895. 
Then  a  ooniid«rabIe  iam  fbr  payment  of  oatate  duty 
bad  to  be  raised,  and  the  rn:M'^iion  arose  how  best  to 
ruse  iL  That  matter,  very  naturally,  took  the  trastpnt 
to  their  solioitors,  and  havinff  talked  with  the  solicitors 
not  only  about  th«  mm  of  £a00  wbiob  bad  to  be 
raiiad  lor  paiymMit  of  Mtato  doty,  but  alio  about  the 
tnut  property  {fpnerally,  they  were  advised  that  they 
had  a  power  of  sale  ov«?r  the  leaseholdB.  That,  I 
agre*',  wtiM  a  uistuke  made  by  the  solicitors,  who  at 
the  moment  took  a  wron^  view  aa  to  the  conHtructiou 
of  the  settlmient.  and  as  to  the  effect  of  the  deed  of 
October,  1892.  The  solicitors  thonght  that  by  the 
joint  operation  of  those  two  deeds  a  power  nf  sale  of 
the  Ipjist'hi.ililH  wim  conferred  on  tlM">  tnistr-os,  und  ti";i'V 
told  thtur  (lumta  so.  The  trustees  then  obtMtiiMi  a 
wport  on  the  property  from  a  professional  surveyor, 
and  they  got  a  raport  00Ddf>mning  the  state  of  the 
property  as  very  vnaatiifaotory  ;  saying,  in  tnlMtanoe, 
that  it  was  a  very  nndeeirable  f/mpfrty  for  trust-eeH  to 
bold.  Thereupon  the  solicitors  advised  a  sale  of  the 
leaseholds,  ana  a  sale  in  lota  took  place  accordiufjly. 
Ultimately,  aa  it  turned  out,  two  of  the  purcha««ra 
took  alarm  abont  the  vendon*  power  to  srll,  and 
objected  to  complete.  A  vendor  and  purchaser 
summons  was  taken  out,  and  it  was  held — rig-htly  or 
wrongly,  I  must  presume  rigLtl', — tluit  fh-i  v.  ndori< 
bad  no  power  to  bell,  and  that  tho&e  purchasers  who 
objoct  H 1 1  c.j  uld  not  be  compelled  to  cowpbtoi  JLg/ooA 
many  of  tba  nurohaatna  ol  loto,  bowatw,  mn  pc*" 
pared  to  tabs  tha  iMt,  or  ware  aaiHafied  that  tbef*  waa 

a  jjowrr  of  sale  in  the  trust«©a.  There  certainly  was 
power  m  the  trustees  to  sell  so  much  as  was  necessary 
for  the  purpose  of  raisin i;  the  £(500.  But  as  to  two  or 
three  of  the  houses  the  objection  was  taken  that  they 
bad  no  jxmer  of  sale. 

It  is  important  to  bear  in  miud  nt  present  that  Mrs. 
Perrins  was  quite  aware  of  the  udvertisement  of  the 
property  for  sale,  which  was  published  on  the  ITtli  of 
March,  189'),  and  that  she  theu  objected  to  the  sale 
as  a  breach  of  trust.  The  trustoee  gave  her  the  answer 
in  Mr.  BaUamy'a  letter  of  tba  17th  of  April,  1895,  and 
tbe  sale  did  not  take  place  until  the  10th  of  If  ay, 

I'^D.j.  Tf  MrH.  Porrin'i  l.n  !  wished  to  prevent  this  sale 
from  going  through,  it  was  quite  open  to  her  to 
commence  an  action  against  the  trustees  to  stop  it ; 
bat  no  writ  at  all  WHipraed  by  her  until  the  lltb  of 
May,  1897,  nhm  dm  aeebt  (now  joining  bar  bmband 
and  children  as  co-plaiiitiff<!)  to  jj-rt  rid  of  the  trustees, 
and  also  to  make  tham  liable  ior  the  loss  of  income 
which  she  has  suffered.  Hhe  has  in  fact  lost  part  of 
ber  income.  Before  the  Act  of  1 8%  I  rappose  sbe 
would  have  snooeeded  in  making  theaa  nolortnnate 
tnuteea  liabto  for  that  Iom.  That  waa  certainly 
a  very  bard  ttttte  of  the  law ;  a  state  of  the  law 
v.'bi>jli  hIiojIjaiI  oiKj's  ^eose  of  humanity  ami  sonsi' 
of  tairuess.  That  matter  was  brought  to  the  at  ten - 
ttou  of  the  Legislature,  and  Parliament  relaxed— 
delibacataly  lauMd— tb«  reqniramMita  of  tba  law. 
rais  lordaUp  raad  Motion  8,  and  proceeded:] 
That  is  to  sav,  the  Act  throws  upon  fhr-  co  irt  the 
extremely  difficult  and  r^iponsible  task  of  sayaig  that 
a  trustee  baa  committed  a  breach  of  trust,  but  that, 
at  the  aame  timfl!»  beving  regard  to  the  fact  that  be 
SmimM  bODaitfyand  cMmH^tit  iaiipt»oawiii 


which  he  ought  to  be  held  responsible  to  mak"  good 
the  loss  which  hm  been  sustaiued.  Xo^.  in  tb« 
present  ciso  the  honesty  of  the  trustees  ii  ylvu  :  the 
reasonablanew  of  their  oondoct,  aiao,  is  abtoluteij 
plain  when  you  oonrider  fbe  faett  to  wbicih  I  bats 
alluded.  As  to  their  not  applying  to  the-  c'nri  for 
advice,  the  answer  to  the  argument  fouude<l  upon 
that,  is  obvion*  enough.  It  is  said  that  they  o;i?'it 
to  have  applied  to  the  oour\  if  not  before,  at  all 
events  when  some  of  the  pnrcbasers  raiaei  tbs  objoc- 
tion  that  the  aettlnment  oooferred  no  power  of  saleb 
Suppose  the  trustees  had  so  applied,  '«niat  eoold  tbs 
court  have  done  for  them  ?  I  do  not  <ee  whit  tli-T 
could  have  gained  by  such  an  applic^tiaa,  exc«p: 
tint  they  would  probably  have  had  the  costs  of  it  to 
pay.  It  is  dear  that  tbey  bad  cot  tbemarlvw  a 
scrape,  and  tii«  ooort  oooM  not  imva  got  ttteoi  out  of 
that  scrape.  I  do  not  see  that  thr-  trustees  did  any- 
thing nnroasonah'e  in  completing  the  pnrcbatn  with 
those  of  the  purchifiors  who  were  will iii£^  to  take  th« 
title  as  it  was.  Of  cours"  they  had  to  xubmit  to  ih« 
congpquoncea  of  having  ent»red  into  invalid  cantraru 
of  sale  with  those  pordiaacn  wlui  objected  to  the  tids 
and  refused  to  complete. 

Tf  this  ii  not  a  case  to  which  the  Act  of  1"^% 
applies,  I  cannot  conceive  one  which  wonld  ooae 
within  iK  Thm  is  on  (be  troateaa*  part  h.^aMtf. 
rcaaoonbleneag,  pntdenoe  avarvlbiog  which  thsn 
ooold  be  in  their  faTOur.  exoafii,  nnfortanatrfy.  tint 
they  have  committed  a  breach  of  tnist ;  and  it  >  > 
br^-acb  of  trust  which  has  no  evil  coiuequeaoe.  l~ 
fact,  it  was  a  most  jinlicious  breach  of  trust,  if  jm 
look  at  the  interests  of  the  reversioners  as  well  m 
those  of  the  tmant  for  Nfa.  This  appears  to  m- 1 
be  precisely  one  of  those  oases  in  whitm  we  are  b^ttod 
by  the  Act  of  1896  to  say  that  the  trusteM  are 
ootitled  t«  th  '  protection  given  by  soction  3,  sad 
ooirht  to  be  excused  for  their  breach  of  trust.  Tht 
nppaal,  tboMforBb  mnat  be  dkmkaad  wilh  floali. 

BiOBT,  am  eatirdy  of  tiie  aame  oofaiaa. 

I  remember  in  my  early  days  nt  tt;o  }-%r  w^"n  ar; 
inadvertent  breach  of  trust,  iovoiviug  no  monu.  bUcir 
at  all,  still  was  visited  upon  the  trustees.  They  were 
told  that  the  Court  of  Chancery  was  always  opeo  to 
them,  and  that  if  they  would  incur  the  liar  of  actiut; 
without  the  direction  of  the  court  they  must  take  the 
conseqnenees.  That  was  the  only  excuse  given  for 
till'  ^r:ii,'  O'l  till-  I.tw  :  iiu.l  I  Lnii  I'-.Jiember  vwy  VWT 
hard  cases  against  trustees  —  cases  which  shocked  the 
cKinscience.  But  now  trustees  are  not  entitlod  u  of 
course  to  take  the  opinion  of  the  court.  Ttiey  caaoot 
now  got  rid  of  their  liability  by  consulting  lie  eovt, 
for  they  cannot  now,  except  at  the  risk  of  having  to 
pay  the  costs  of  the  proceedings,  approach  the  court 
at  all ;  so  that  there  is  now  no  possible  excuae  lelt  fur 
thoae  old  deciaiona  which  ware,  in  many  oasss.  <i» 
liard  upon  truateea.  Inthe  Aotof  1896,  OBMmgeihv 
things  agiinst  which  trustee^  ar^'  to  he  prat«xt«i 
come  the  very  words,  "  ouiiUiug  to  obtain  the 
direction  of  the  court." 

When  the  defendants  went  to  their  solicitors  tlMf 
were  advised  that  they  iiad  •  power  of  sale.  Wh^hc 
the  solioitoia  laid  in  so  many  words,  "  We  advim  yet 
that  you  have  a  power  of  sale,**  or  simply  aDe«ti 
ttii  :ti  t  J  L'o  (11  on  the  assumjiHon  that  they  bad  (C'S 
a  power,  uiaki-s,  to  my  miud,  no  djff-i««Dce  at  *1 
The  deed  waa  of  a  nature  to  impress  persons  who  >u' 
not  very  oarafuUy  oouaid'wd  it  with  tlie  httmi  tim 
there  waaspowerof  aala.  Thedeooment  of  1  MM  can 
that  power  in  so  many  wo*ds  expressly  and  i  le^-'H^ 
and  I  presume  the  people  who  drew  that  deoi  tho  iir'-: 
its  provisions  of  imj)ort«nce.    The  tniste«?«  t<>i>k 
that  into  conaideraliou,  and  thought  that  they  h«J  a 
powvr  of  sale.  4i  ngwda  tiia  first  proponl  lep«* 
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CovRT  or  Ar»«Ak 


ch  i^i'-  fivi-  ;t  t\\!)]i  if  '.viv  I  of  the  seventeen  bouseH, 
the  doubt  do6«  not  appear  to  Iwve  eutend  the  mind 
of  anyone.  The  tnuteea'  eolioitac*  toU  them  that 
they  oTight  to  get  the  opinion  of  a  competent  snr- 
reyor  upon  the  property,  and  to  act  on  that  opinion. 

1  ibink  ttilt  it  «NrtoiDly  a  case  in  which  the  truateeB 
IwvB  aotod  reHonably,  and  ought  fairly  to  be 

excos^  for  their  brori<  h  of  troit;  Mid  flMt  ttie 
appeal  ought  to  be  dismissed. 

RoMB&i  L.J.— I  agree,  and  CMmot  OMfully  add 
aoytfaiDir  to  what  haa  ban  Mid* 

Appeal  dimitted, 

SoUdtora,  TyrraASuh  for  J,  B*  CMm  A  Boh, 
Birmioghara ;  (hmten  4b  Bmritdt,  tar  CWirdI  A  ifon, 
Birmingham. 


March  22. 


Prom  Q.  B.  Dir. 
(A.  L.  Smith,  Ck>Uioi, 

PowKLL  V.  Marshall,  Pabxxs,  4  Co.  (a.) 
Ymdor  ami  jntr chaser— Bankruptcy — Protected  tran- 
metion — XoUce  of  ad  of  bankruptcy — Act  of  bank- 
ntftcy  bji  vmd»  afkr  eonfrocf  and  be/art  date  for 
eomfMUm  Aqfnwnf  a/ttr  nutkm  of  act  of  bankruptcy 
—^lianhruptcy  Ad,  1883  (4f5  A  47  Vid.  c.  62),  i.  49. 

The  plaintiff  entered  itiU^  n  contract  to  purchate  a 
ftMk-Same,  the  purcha$e  It  completed  within  four 
week*,  and  paid  a  dq>o«it.  By  the  contract  He  dcpoiit 
WW  te  ht/ar/tUti  in  tate  of  negUd  or  refumd  mihepart 

ikt  fmrdiuer  to  perform  his  part  of  the  coutrttd,  and 
to  he  rHumed  in  ca»e  of  such  nnjl^t  irr  refuml  on  the 
jmtrt  of  the  vendor.  ■';.  f<.r<  the  ejpiralim  of  the  four 
wtrk.f  thr  vendor  ••^mmtUtd  <in  act  of  bankruptcy.  The 
phii'ntiff  thereiifon  gave  notice  riming  to  oompleie  the 
purchase  awl  rtquiriny  the  deposit  to  be  returned.  The 
vendor  never  in  fact  became  bankrupt. 

MtU,  UM»  M  th»  fktititig  had  at  th*  dak  fixed  for 
temtpttHem  tutiee  pfam  OMrffaU*  od  of  havJttupUy,  pay^ 
ment  of  the  purchase-money  to  the  vendor  wmud  not  have 
been  protected  by  section  49  of  the  Bankruptcy  Ad,  1883, 
in  the  event  of  the  vendor's  hitnhrujjtcy  itpcm  a  ]ietition 
presented  within  three  months  of  the  act  of  bankruptcy, 
and  the  vendor  was  not  in  a  petition  to  compleU 
tke  jpmrchase  by  eteaUing  a  convej/anet  and  giving  a 
goad  netiftfor  the  purchase-montg  ;  andtlka  the  ptain' 
iiff  \mi>  nrrrrriUngly  entitled  in  the  relttm  of  the  d-^o'it. 


the 


Appeal  trom  tb«  judgment  of  Wills,  J.,  in  faroor  of 
e  pkiam,at«bit  trbt  of  Am  notfoii  wilhAnMUl 


•  oolion  trot  iMOidit  lor  tt*  Mteni  of  a  depodt 
Ml  A  ^momA  lor  the  pmte  oi  tiM  W 


of  a 

By  the  agreement,  which  was  dated  the  17th  >f 
November,  1897,  nud  mfvie  between  the  plaintiff  an 
the  piirchfi*er.  and  tho  defendant*  actirj;^  on  behalf 
of  one  Tnmtin  as  the  yendor,  the  lAtter  agreed,  in 
consideration  of  the  sum  of  £500  paid  by  the  pur- 
to  the  defeodantt  as  stakeholders  by  way  of 
1  of  tin  IntiMr  sam  of  £6,250  to  be  paid 
vendor  npon  poesoudon  b^g  given  to  the 
r,  to  assi^  to  the  purahaeer  the  lease  of  the 
liceriMed  htHi"*^  hjhI  the  goodwill  thereof  foi-  the 
remainder  of  Lht  term,  ttud  to  deliver  up  pLMj^tuiaion 
on  or  before  the  I  jth  uf  December,  lh97.  It  was 
fartber  provided  that  the  XdOO  deponit  waa  to  be  for- 
f«it«d  in  oaae  the  porchaaer  shoold  neglect  or  refuse 
to  perform  his  part  of  the  agreement,  but  to  be 

(«.}  Beportod      W.  It,  Bauit,  Booigtei^ 
ot-IiMr. 


retumxd  in  uaao  Huch  uog^ootOf  ZOfuiat  Ai^M  ariso 
on  the  part  of  the  vendor. 

On  the  24tli  of  November,  1897,  a  bankruptcy 
notice  under  seottou  4,  sab-eeotion  1  {g),  of  the 
Bankruptcy  Aot,  1883,  was  served  on  Inman,  who 
failed  to  comply  with  the  requirernL'nts  thereof  within 
the  seven  days  and  thereby  committed  an  a^tof  bank- 
ruptcy. The  pUuntiif.  having  heard  of  the  act  of 
bankniptcy,  on  the  9th  of  December  gave  notice  that  he 
refiued  to  complete  the  purchase  and  that  he  requirLni 
the  return  of  the  deposit ;  but  this  was  refused.  The 
plaintiff  thereupon  sued  the  defendants,  as  the  ilak»» 
holders,  to  reooTecthodapontk  Villi,  J.,  held  that  the 
possibility  of  th«  wndor  beinr  odjn^tad  bankrupt 
upon  a  petition  presented  within  three  months  of  the 
aot  of  bankruptcy  prevented  the  vendor  from  cam 
pIotinf<,  Hii  1  that  tlie  plaintiff  oould  therefore  recover 
the  deposit ;  aud  be  directed  jodgmeot  to  be  eatorad 
for  the  ]jlaiataff. 

The  defendants  appealed. 

Robert  li'allace,  Q.O.,  and  J.  W.  H,  Kay,  for  th«» 
defendants.— The  contract  of  the  Hth  of  November 
was  a  oontnMt  «nteired  into  for  valuaU*  «niii«8^f«ntion 
before  aoj  aot  of  bankruptcy  was  oonmitted,  and 
thrngjoro  waa  pioteoted  by  aection  49  {d)  of  the 
Baafcmptey  Act,  1888.  The  contract  being  pro- 
tected, it  is  valid  to  all  intents  nud  pur[iii,«eH,  and  any 
payment  made  thereunder  or  a  conveyance  exeouted 
in  pursuance  thereof  is  prot<>ct©d.  If  the  oon tract 
cannot  be  carried  out,  it  is  the  same  as  if  it  were 
invahd,  and  the  protection  afforded  by  section  49  (il) 
is  naeleas.  As  Jamaa.  L.J.,  add  in  patio  Holt- 
hamen.  In  rs  BdhMar,  It.  B.  9  Oh.  App.  722,  at  p. 
726,  if  a  bankcoplii  mder  oiroumstanoes  which  are  not 
impAaohable,  antaf*  Into  a  contract  with  respect  to 
his  rt'fkl  L-ntato  for  valuable  coniiidfThition,  that  con- 
tniut  i.undH  hiM  trustee  in  bankruptcy  as  much  as 
hiiiiH.'lf  .  Hii  1  thut  1.  imed  judge  went  on  to  say  that 
the  trustee  was  bound  to  pwform  the  oontraot  in 
exactly  the  same  way  as  the  bankrapl  was  bound  to 
pairform  it.  That  applies  to  this  oaae,  and  if  the 
vendor  had  been  made  bankrupt  on  a  petition  pre- 
sented within  three  months  of  the  act  of  banlcr u  ptay, 
his  tnutae  oonld  not  have  claimed  tho  purcuase- 
money  again  if  it  had  already  bL.jn  pni  i  over.  If, 
on  the  other  hand,  the  vendor  had  tendered  a  oon- 
veyance  it  would  fiave  Loon  no  answer  to  an  action 
for  the  price  to  say  that  the  vendor  had  committed  an 
•at of  banknqptay:  PrickeU  v.  Down,  3  Camp.  131. 
There iaiM  inetanoa  in  the  booka  ol  a  ttlaa  to 


an  aolion  that  the  vendor  baa  eomndtte^lui  act  of 
bankxmtcy.  The  time  to  look  at  thr  date  of  the 
oontram,  and  the  rest  follows.    The  plaintiff  relies 


apon  Ex  parte  Ra 


Pfoley,  26  W.  R,  646, 


8  Ch.  D.  367,  bat  Uiat  case  has  not  aflfected  Kt  parte 
IMthauten,  In  re  Scheibler.  The  contract  therefore 
went  off  owing  to  the  fault  of  the  piM«i^#  and  ho 
canwH  leoover  iha  dapoiit. 

TF.  Kllis  mil,  for  the  pkintilT,  In  Ex  ^Ktrie 
Hdthausfn,  In  re  Bcheibler  the  contract  was  sought 
to  be  enforced  against  the  trustee  in  bankmptoy 
who,  of  course,  oould  be  compelled  to  oany  out  tbo 
oontraot.  No  quesUou  of  iha  vendor  babg  able  to 
givea  reodptfortbe  pornhaaa-monay  arose.  Ex  jMirfe 
Rabbidge,  Ik  re  Poetog  ahowatiiat.  though  the  contract 
may  be  protected,  a  pRTTnmt  made  unikr  it  after 
adjudication  is  not  protected.  It  was  thartr  held  that 
the  purchaser,  who  had  sir.  ady  paid  the  banirupt 
the  purchase- money,  must  pay  it  over  again  to  tie 
trustee.  Similarly  a  payment  made  under  a  protected 
oontraot  after  notice  of  an  aot  of  tenknmfeoy  is  not 
protected.  The  contract  therafOM  wwt  off  flirouirh 
gwCaaltol  tho  vendor,  and  tlia  pbintUr«aiiiaiMf«r 
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He  also  referred  to  In  re  PoUM,  Ex  park  Minor, 
41  W.  B.  S76»  [1893]  1  Q.  B.  460. 


A.  L.  Rilirn,  L.J. — Tliis  is  an  action  by  a  vtudor 
agaiiiHt  stakeholders  to  recover  the  depo«tt  paid  upon 
an  agreement  dat+'d  the  ITth  of  November,  189".  to 
purcbftM  ft  public-buuae.  By  the  terms  of  the  con- 
tract the  pnrcbaso  was  iobe  completed  on  the  loth  of 
DMcmlMr,  1607,  and  it  w»  fptutd  that  tli*  dapont 
WM  to  be  forfeltad  if  tb«  piirobiu«r  wtunM  or 

rpfuse  to  carry  out  big  part  of  tbe  agreement,  but  it 
waa  to  be  returned  if  tbe  vendor  sbould  so  iif>|;[^lect  or 
refuae.  It  is  dear — and,  indeed,  it  is  a  i  n  l  rt  l— that 
time  is  of  tbe  essence  of  the  ooutract.  ^Vh&t  happened 
was  this :  On  the  24th  of  Xovember  a  banlirnutcy 
Dotice  was  served  apon  the  vendor,  and  he  failed  to 
oomplj  with  its  requirements,  and  in  consequence  of 
such  failure  be  oonunitted  en  eTaOeUe  eol  of  beok- 
ruptcy  on  the  9nd  of  December.  The  plaintiff, 
baving  buard  of  tbifi,  fjave  notioo  on  tho  Ofh  of 
December  that  he  refused  to  complete  tbe  purch-ise, 
ami  tlmt  lis  nM;i.;rf:il  the  return  of  his  dej'osit.  nnd 
On  bei&g  refused  the  return  of  the  deposit  be  brought 
UuteotMm  against  tbe  stakeholders. 

^my  opinion  the  question  comes  to  this,  was  the 
Tendor  in  a  position  to  complete  the  sale  on  the  Idth 
of  Deoenber,  tbe  date  ftxed  for  oompletioa  P  I  do 
not  think  he  was.  On  the  15th  of  December  the 
position  of  tbe  vendor  was  this :  Tbe  plaintifT  would 
have  to  hand  over  the  £6,260  to  the  vendor  upon  the 
latter  executing  the  conveyance,  giving  u|>  pOH-teesion, 
and  giving  a  valid  receipt  for  the  puruhawe- money. 
*"      I  said  that  the  vendor  ooold  have  conveyed  the 


It 

property,  beoaoM  there  was  no  bankruptcy.  In  my 
opinion  if  he  had  oenyeyed  and  bankniptey  had 
followed  upon  a  petition  presented  within  three  months 
of  the  act  of  bankmptcy,  inasmuch  as  the  conveyance 

would  in  Bucb  a  cb^m  Ihu  p  b'  (>n  taken  with  notit^e  of 
an  available  act  of  htuik;  upUy,  tbe  trust**  appointed 
Bubeequently  could  have  intervened.  It  is  sutbcicnt, 
however,  to  deal  with  the  purcbase-moaey.  If  tbe 
purchase-money  had  been  paid  to  tbe  vendor  with 
notioe  of  an  available  act  of  banfcmiitqy,  in  my 
opinioD  the  tmetee  in  bankruptcy,  if  benkmptoy  had 
followed  within  tbe  three  months,  could  bavo  inter- 
vened and  claimed  tbe  putohaso-money  over  again. 
Tbe  vendor  was  therefore  not  in  i  lujaitu  n  to  piv-^  n  dis- 
charge for  the  jmrcbase-money,  «iud  waa  not  in  a  posi- 
tion to  complete.  Beliiince  has  been  placed  on  section 
411  of  the  Bankruptcy  Act,  1883,  whidi  provides  that 
nothing  in  this  Act  is  to  invalidate  "  (d)  any  contract. 


dualinfc  or  twiMaation  by  or  with  the  beaknipt  for 
^tniue  eonaldaiBtibn" ;  provided  that  ftnb-eeotion 

2)  "  tbo  ppTnon  (other  than  tbe  debtor;  to,  by,  or 
with  wLoDi  tbe  iiMiymeut,  delivery,  conveyance, 
a^ait'i'^cQ™^!  c-ntrat't,  dealing,  or  trEtiuHL liun  waa 
made,  execute,  or  entered  into,  baa  not  at  tha  time 
of  the  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction  notioe  of  any 
available  act  of  bankruptcy  committed  by  the  bank- 
rupt before  that  tiiiw.  Though  tbe  oontraot  was 
before  the  aot  of  bankruptcy,  it  is  imponflde  to  say 
that  tbe  cnnveyauoe  or  ])ayment  would  have  been 
protected  "i  >  thig  section,  because  the  plaintiff  would 
have  bad  nctice  at  the  time  of  the  com  i  y.uice  or 
payment  of  an  available  act  of  bankruptcy.  For 
theae  reaaona  I  thJnk  that  the  appeal  abMld  be 
diamisaed. 

.  OoUtOra,  L.J. — I  am  of  the  same  opinion.  I  was 
•i  flnt  BOnie«iiat  impressed  in  favour  of  tbe  appellants 
Iqr  tiae  dacisinnin  £«  yaiio  Hcitkantm^  In  nSchabter, 
nd  irilh,  tbe  dbMmlioii  of  Janui,  JjJ„  In  his 

*'Ii<lwtitiOttiiedaUcim 


were  persooally  bound  by  the  contract  at  the  moment 
when  their  liquidation  commenced.  They  ought  to 
have  fulfilled  t(;  and  that  a  bill  could  have  been  filed 
against  them  in  tl^  country  to  have  c3mpell«Ml  them 
to  fulfil  that  oontt*^  is  beyoikd  all  qneetion.  In 
this  country,  in  an  English  bukmptoy  the  tnutee 
stands  exactly  in  the  same  position  as  the  bankrupt 
himself  standfl  in,  and  therefore  hi«  trustee  in  boand 
to  perform  the  contritct  in  exactly  the  saaie  way  as 
be  himaelf  was  bound  to  perform  it."  It  ii  said  that 
that  case  shows  that  the  imtae  in  bankruptcy  would 
be  bound  to  convey  the  prupsi  ty  upon  tbe  same  teriae 
as  the  vendor  woiud  have  bmiMMUid  to  ooavej.  Bet 
apon  looking  more  closely  at  tilut  Oeae  it  beoomei 
manifest  that  the  Lord  Justice  was  there  dealfaig  with 
the  right  of  the  purchaser  to  have  a  couveyancs  of  the 
property,  and  it  in  no  way  conflicts  with  tha  decisioQ 
in  Ex  part'  Uil'i'i'iqf,  In  r    .'  The  position  in 

the  present  case  is  ttuit  the  plaintitf,  ai  a  o  jndition  of 
getting  a  conveyaaoe  of  the  property,  would  have  to 
pay  the  pnrcihaen- money  to  the  rmAor,  and  if  be  bad 
done  ao  he  night  have  been  oompelled  to  pay 
it  over  again  to  the  trustee.  As  James.  L.J.,  said  in 
this  latter  case,  "  it  is  the  purchaser's  misfortone  thtt 
he  has  paid  the  money  to  a  person  who  had  then 
ceased  Jo  l>e  tbe  owner  uf  the  property.  Batthat  can 
give  bitn  no  equity  to  take  the  property  away  from 
Uie  real  owner  without  paying  him  for  it."  Tbe 
purchaser  here  was  in  this  position  :  he  might,  ift  tiN 
event  of  the  VHidor'a  hankzuptoy  within  the  pe^ 
■oribed  time,  have  tnrieted  vpon  having  a  eonveyanae 
of  tbe  property  upon  paying  the  porchaae-nMHWy  to 
the  trustee,  or  if  bo  ba4  &lrMdy  paid  the  vendor  and 
got  a  (  jiiveyance,  he  might  have  been  compelled  to 
pay  over  again.  Therefore  tbe  vendor  was  not  in  a 
pOKitiou  to  convey  as  be  could  not  give  the  f^"****^ 
a  good  receipt  for  the  purchase-money. 

Rover,  L.  J. — I  am  of  tbe  same  opinion.  8eetiep  49 
of  the  Bankruptcy  Act,  1883,  does  not  necessarily 
protect  the  oonvayanoe  or  tbe  payment  eiucated  or 
made  in  puniaDoe  of  »  pMteetea  eoBtcnst. 

Appeal  dixmisufd. 

SoUotora  iot  the  plaintil^  Guth,  PhiUwt,  Walter$, 
A  WUUam. 
SoUdton  for  the  daf^ndanta,  Brwite  Jt  Go, 


From  Q.  B.  Div.  ^ 
(A.  L.  Smith,  OoUiM,  and  j 
Boner,  LJTJ.)  I 


14. 

Blus  xkd  ijn»BiE  n.  Wabmov  4k  KAuaaoir.  (a.) 

Pntctici — Parintnhip— Action  a  gainst  Jlrm  iu  /iri/i'j 
name — Form  <ff  de/enee — Death  of  j/arlner  after  action 
—Dtfenet  iy  mIb  turviving  partner— Ord,  46a,  r.  ft, 

Ttoo  partntrt  were  atted  in  the  mm*     tktir  Jlrm. 

A fter  appmnmee  and  be/ore  defmiot  «2«?fMral  om  of  the 
partners  died,  ami  th»  surviving  jxirtner,  R.  C.  Xrthitt, 
delivered  a  d^ence  fteaded  with  the  titie  of  the  action, 

foiiowr.i  by  Me  worda  **  Dtftnet  ^  fftc  itfmiaaU  B.  C, 

ll-i'l,  tliut  the  defence  vns  wrong  in  form,  as  it  was 
not  a  d^ence  of  the  /rm,  but  of  tht  sttrxriving  pntimtr  im 
httinisviiml  capacity,  in  wAkA  mpetdly  m  tana  w«t 

siud. 

Appeal  from  an  order  of  Bidley,  J.,  at  ohamb«««. 

Tbe  action  waa  brought  agalnet  two  oo-pwtoers  in 
tbe  name  <4  their  firm  to  reoorar  damamw  One  ol 
tbe  partnere  died  after  appearance  entoted  and  belbte 

(a  )  Reported  by  W»  F.  BABEY,  Eeq.,  Barriater-at- 
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d«fcoce  deliTMvd,  and  the  surriving  partner,  R.  C. 
Rinbitt,  tb(reupOD  delivered  a  defence  headed  with 
tbe  title  of  the  action,  followed  by  the  wordM, 
"  Defence  of  tbe  defendant.  Robert  Chaiicelk>r 
Xeibitt."  and  in  the  body  of  the  dofonce  it  was  stated 
that  "  this  defendaat"  did  uot  admit  or  denied,  aa 
tie  case  might  be,  <li«  aUegatioM  OOotilMd  la  Hhm 
Matement  ta  daia. 

Tbe  plaintift  took  oat  •  •ummoiM  for  leave  to  sign 
interlocutory  judgment  npcn  the  ground  that  clefnult 
bad  been  made  in  delivering  a  defence  of  the  firm. 

The  judm'e,  to  whom  the  tnii  lU'jiis  was  referred  by 
Ibe  Blaster,  ofTertd  to  allow  Nesbitt  to  amend  tbe 
defence  by  making  it  the  defence  of  the  firm,  and  on 
Keabitt  refuging  to  amend,  ho  made  an  order  giving 
the  plaintiffa  leave  to  aign  interlocutory  judgneat 
•gemet  tbe  disfrndante  lor  d«aa«i  to  be  MM«ned 
mdeaa  the  deftedanti  ddivned  ifiar  4dma§  in  the 
action  forthwith. 

lieebitt  appealed. 

Englith  ffanuon,  Q.C.,  and  J.  Jf.  Atkin,  for  tbe 
appellnut. — The  defend-  ^^cliTrrrd  hy  the  ai  pellant 
is  «  defence  forthoflrn),  and  ib  puriVcli y  n  gular.  It 
ia  mtitli'd  ill  t'lH  Kctiuii  against  the  linn,  Mid  the 
proceedings  arc  therefore  continued  in  the  name  of  the 
firm,  as  required  by  ord.  4tkt,  r.  .1  Partners  are 
entitled  to  sever  their  defences,  as  they  may  not  agree 
upon  one  common  defence.  The  other  partner  having 
died,  the  afipellant  waa  entitled  to  bead  hia  defeooe 
aa  be  did,  provided  it  waa  a  defence  for  the  firm.  So 
I'-rjr  afl  a  partner  delivers  a  defence  for  tbe  firm  he  is 
euulled  to  deliver  it  in  his  own  uame.  The  HiipeUant 
does  not  vnnh  t  j  prt  i-  the  jjer«ont>l  ii  j  :  r-sriitalives 
of  the  deceaked  partner  by  putting  iu  a  defence  on 
behalf  of  tbe  deceased  partner,  ^e  name  of  a  Arm 
ia  only  a  cravement  matAod  of  denoting  thoae  persons 
wno  eoBipoee  the  flnu,  and  a  plaintiff  who  anea  part- 
nera  in  the  naaie  of  tiieir  ma  in  troth  toes  them 
individually  iost  aa  mnoh  aa  if  he  bad  set  out  their 
name* :  per  Lindley,  L.J.,  in  Wtstfm  National  Bunk 
</Ar«  J  .  r/,  Pertz.  THana,  <fc  Co.,  39  W.  R.  245. 
[1891]  1  U.  Ti.  304,  adopted  by  Pry,L.J.  in  Unwrnnun 
T.  Halt  ,t  '  'o.,  38  W,  B.  485,  hwU  2  U.  B.  83 ; 
lindley  on  FartiMnlUp  (6fh  ed.),  p.  ISO.  The  Older 
Was  therefore  wrong. 

'r.  Spntetr  Bonder,  for  the  plaiotiiEs. — The  plaintiffs 
Hre  entitled  to  have  a  defence  delivered  for  the  firm. 
Tbia  defeooa  ia  a  penonal  dofenoa  on  the  part  ol 
Veebilt.  Keebilt  widMa  to  oompel  tbe  phnitiA  to 

add  the  ^vcrsonal  representatives  of  Malleson  as 
defeiidaiita,  whereas  order  48a  wm  framed  for  the 
purjiosc  of  allowing  the  phuKtiiT  to  ignore  the 
individual  partners  and  to  do  away  with  the  necessity 
of  finding  out  who  are  tbe  partners  until  it  bocomeit 
neceasary  to  issue  execution.  The  last  part  uf  rale  3 
dcala  with  tbe  case  of  a  dissolution  of  partnership  to 
tba  haowladge  of  tbe  plaintiff  before  aetion  btougbt. 
In  Bodi  a  eaae  the  phdntiff  mnat  eerre  ererjone 
within  the  jurisdiction  sought  to  be  made  liable. 
Where  a  |»aitner  dies  after  action  brought,  the  action 
ctufiiKK  R  HftiiiJist  tb(>  tirui.  TLi'ic  is  no  jirovisiuu 
in  Older  4H«  for  adding  the  perBouai  representatives 
of  a  deceased  partner.  The  surviving  partner  has 
only  to  put  in  a  defence  l<ae  the  fiim,  which  be 
baa  authority  to  do:  T(rmlin$en  AvodisiRsfA,  44 
W.  B.  471,  [1896]  1  Q.  B.  386. 

Uowm.  IfcJT.,  deliveired  the  jodgoienfc  of  the  court. 
—Tbe  pofait  made  on  behalf  of  the  pbdntiff  is  not,  so 

fnr  as  this  ca*e  is  concerned,  a  very  important  one, 
Irot  certain  questions  huve  been  raised  which  it  i« 
(Tcsirnlie  that  we  tihuulit  i.ii-fn  will:,  bm  iifl  to  !il"!'ard 
aome  guide  in  future  cases.  I  will  first  take  a  •  aae 
wban  itt  MliMi  ia  bRMil^t  agalmt  a  fim  in  tiiaflm 


name,  the  partnership  consisting  of  several  partners. 
The  ca*e  may  be  one  either  where  the  partners  are  the 
same  at  the  dates  of  tbe  accrual  of  the  partnership 
liability  and  of  the  issue  of  the  writ  of  sammons,  or 
wliere  the  partnership  has  been  dissolved  between 
those  two  dates.  In  either  ease,  there  being  a 
partnership  Hability.  tbe  plaillliff  would  be  eotttled  to 
sue  the  flrin  in  the  firm  name.  Aa  it  is  an  action 
against  the  firm  in  tlie  flnn  name,  the  partners  may,  if 
they  can  agree  upou  one  common  defence,  deliver  one 
defence  on  behalf  of  the  firm.  If  they  cannot  so 
B^ree,  then  each  partner,  who  litv^  '  »  appear  in- 
dividually, in  entitled  to  put  in  a  separate  defence, 
and  the  defence  so  put  in  should  be  a  defence  of  the 
firm,  and  in  form  it  should  be  entitled  a  defenoe  of 
tbe  defendants  by  (nanung  tbe  partner)  ooa  of  tha 
paxtoara  appearing  in  tha  aotioii.  That  aeema  to  oa 
to  be  the  proper  fom  of  defenoe  in  indh  a  eaae. 

It  Was  said,  what  is  a  plaintiff  to  do  if  there  is  a 
series  of  incousiatent  defences  put  in  by  the  different 
partners  P  The  ai.s-.v-  r  la.  thut  the  plaintiff,  in  order 
to  succeed,  must  satisfy  tlie  judge  at  the  trial  that 
none  of  the  defences  prevent  nim  from  recovering 
judgment  against  the  firm.  If  only  one  partner 
appears  to  the  writ  of  summons,  he  would  be  entitled 
to  put  in  a  deftaioe  for  tbe  firm,  and  he  may,  if  be 
chooses,  add  tbe  words,  by  (naming  the  partner)  <Mie 
of  the  partners  appearing'  in  the  action.  It  would  be 
the  defenoe  of  the  drm,  and  the  action  would  go  to 
trial  on  that  defenoe,  and  judgment,  if  recovi  r«"I. 
would  be  recovered  against  the  firm.  If  the  partner 
put  in  an  improper  defence,  and  thereby  rendered  the 
firm  liable  when  otherwiae  they  wottld  not  be,  he 
might  be  oouiaitting  a  biaaoh  oi  daty  towards  Ua 
co-partners,  and  might  be  liaUa  to  tbem,  but  that 
would  not  aflbot  tbe  plaintiff,  who  would  be  enticed 
to  judgment  against  the  firm.  Judgnv  nt  being  re- 
C(jvered  against  the  firm,  it  could  be  euforotd  ag^nst 
the  partnership  assets  and  against  tbe  partner  who 
had  appeared,  and  against  the  other  partners,  as 
provided  by  ord.  i  s<i,  r.  8,  pRivided  that  if  an  alleged 
partner,  who  has  not  bean  aamd  with  tha  wilt  of 
sammODe,  baa  not  adoiitted  on  the  pleadinga  that  be 
is  a  partner,  and  has  uot  been  aajudged  to  be  a 
partner,  leave  ought  not  to  be  given  to  isase  execution 
against  him  without  giving  him  an  oppcrt  imty  of 
oontesting  hia  liability.  An  illustration  of  this  is  to 
be  found  in  A'r  jxttie  Tomgt  In  re  KtMNf ,  90  W.  B. 
330,  19  Ch.  D.  124. 

I  now  proceed  to  aODsider  the  case  of  tho  death  of 
a  partner  alter  the  oairae  of  aoiion  has  arisen.  Krat, 
I  will  take  the  eaae  of  s  partner  dying  l>efore  aotioii 
brought,  the  action  being  against  the  firm  in  the 
firm  name.  The  deceased  man  is  no  party  to  the 
action  so  far  as  his  private  property  i  i  .  i m.  i  rr.c d .  A 
dead  man  cannot  be  sued  ;  his  personal  representtktivus 
alone  can  be  sued.  The  action  u  against  the  surviving 
partners  only.  At  common  law  if  a  creditor  had  joint 
debtors  and  one  died,  he  could  only  ana  the  anrvnoia. 
But  since  the  Judioatura  Aot»iapailDsnU{p«aaatn 
crsdttor  may  join  m  one  action  the  enrviving  pariMn 
and  the  pHrsonal  repreeentBtivcM  nf  the  oeoeased 
purtner,  provided  that  the  ni  ixjni  irfi  )  ptrsonalit 
moritur  rum  ]' '~  <!,'  liv.h  ii'.t  :i[']'ly.  Mut  the  ]  i.  T.sonal 
repre«eutativ«N>  must  be  expreesly  iitdded  as  defendants. 
If  they  are  not  so  added,  and  judgment  is  recovered 
against  the  firm,  txeootion  can  only  be  enforced 
against  the  survMng  partners  and  the  partnership 
assets.  I  may  bore  asention  that  the  reason  why  the 
pttrtnersbip  aasets  ean  be  rraobed  is  thiit,  notwith- 
standing the  death,  the  surviving  partners  have 
authv>rity  to  bind  the  deceased  partner's  share  in  th» 
partnership  aaseta,  for  their  authority  extends  to 
winding  up  tbe  partnership,  to  paying  the  partner- 
aUpdmtaiaadtodeCnidiiig  eblmB  mada  agAni  tho 
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]  artu«r»bip :  see  Lindley  on  Putnerahip  ((tb  6d.)i 
}.p.  217.  218,  587.  So  far  I  haTe  d«dt  with  the  ease 
of  iho  death  of  a  partner  boforo  notion. 

I  will  now  take  the  case  of  &  partner  dying  iif  tor  tho 
wii*^  is  issued  and  before  judgment.  The  judgment 
would,  if  recovered,  be  against  the  firm,  and  in  that 
QMe  ezeoation  ooold  only  be  enforoed  agpi^iMi  flis  lur- 
viviag  paitnan  and  the  partnership  assets  :  see  upon 
this  p«gnt  PhUtioB  v.  Horn/ray,  82  W.  R,  6,  24  Ch.  D. 
439;  In  re  ShqMrd,  38  W,  K.  \:\?,,  ,it  y.  l"^  Ob. 
D.  131,  at  p.  130.  It  ia  clear  that  a  partner  dying 
after  action  brought  and  before  judgment  is  not 
before  the  court,  and  jodgmflst  oumot  b«  obtained 
•Cifawt  him.  TUB  Menu  to  be  el«v.  SnfypoM  the 
firm  consisted  of  two  partners,  anfl  that  both  died 
before  judgment,  no  judgaieiit  could  be  obtained 
•gainst  thorn. 

Apply  those  considerations  to  the  ^resMit  cas«>. 
Nesbitt  is  the  surviving  partner.  The  action  is  a  good 
aetkm  SigMBit  the  firm.  Neabitt  has  to  put  in  a  de- 
fanoe  for  the  firm.  By  so  doing  he  does  not  make  the 
deceased  partner  a  party  to  the  action.  The  form  of  the 
defence  put  iu  by  him  should  be  a  defence  of  the  firm, 
though  he  might,  if  he  choee,  add  the  words,  by 
Nesbiit.  the  sorfiTiiig  pAttner.  This  ia  not  a  mere 
question  of  form,  beosaie  if  the  plaintift  x«ooT«>r 
judgment  again  fit  tho  firm,  they  can  issue  execution 
against  Xeabitt  juid  agaiuHt  the  partnership  aeeets. 
Where  we  think  the  defence  is  wrong  in  substance  is 
that  Nesbitt,  instead  of  putting  in  a  defenoe  of  the 
firm  denying  the  partnership  liahility,  pate  in  a 
defenoe  in  his  individual  capacity,  in  which  capacity  be 
in  not  sued,  h(>nding  it  as  his  defence,  and  stating  in 
it  that  "  ihia  !« fi  niliiijt  d  ji  h  not  admit  or  deny,  ms 
the  case  may  be,  the  aliegatioos  in  the  statumeut  of 
claim.  He  is  not  entitled  to  do  that.  It  cannot  be 
Mid  that  the  defence  he  has  pnt  in  ii  the  defence  of 
the  firm.  In  our  opinion,  therelbre,  the  judge  was 
ripht  in  making  the  order  aj  i  f  »'r  i  from.  Ho  ofiFered 
tu  aiiow  the  defendant  to  amend  the  defence  by 
making  it  a  defence  of  the  firm,  and  upon  the 
dufendant  refusing  to  do  ao,  ho  mad«  the  order.  The 
appeal,  theiefore,  fafll.  Bat  wo  will  now  ^tn  the 
delmidant  leave  to  put  in,  within  seven  fiayfi,  a 
defnioe  on  behalf  of  tiie  firm,  adding,  if  he  likes,  the 
words,  by  Nesbitt,  thaanrfifiiigpairtaMr* 

Apptti/  'HsmifdriJ. 

Solicitor  for  plainti^,  Cnme  a-  Sous. 
Solicitor  for  defendants,  N.  Utrbert  Smith. 


From  Q.  B.  IMt.  \ 
(iu  L.  Smith,  Collins,  and  \ 
Bomer,  L.JJ.}  ) 

Cabv  ahd  Hatxr  «.  PMnorrt't  Bbhtol  Qbmmk^l 

Stkak  Packkt  Co.  (Limited),  (a.) 

SaU  qf  gootU—Jkaimml*     UU§—Jiuver  obtaining  poa- 
ssMtPfi  wUh  amttnt  tf  tdhr—Bill  of  exchange  not 

accepted — Dill  of  lading  iiidorsed  to  lub-purchuser — 
Title  to  <i(x>di—iiak  </  Lhoih  Act,  1893  (56  «fe  o7 
Vict.  r.  71),  26,  tub-ic  ti'm  2 -Factors  AH,  1889 
{o'2  .1-  o3  Vict.  c.  45,)  i.  2,  »ub-»ection  1. 

Tfi'  fdlvr  of  copper  forwarded  to  thf  buyer  the  bill 
(if  Itidiiig,  under  vkich  the  O'j'p^r  Ad'/  Ifm  ihipjuii,  nnd 
a  btii  of  txchunge  for  the  prtte  fur  the  buyer  s  m  ./Y  f- 
oncr.  The  buyer,  when  he  received  the  duruuin,/.  iru» 
uUtut  to  become  butikrujtt.  lie  did  not  arcept  the  bill  of 
fxchange,  but  indorsed  the  bill  of  lading  to  the  plaintiff's, 

(u.)  Keported  by  F.  O.  Kobinsoiv,  Esq.,  Bartiater< 
•t-Law. 


with  whom  he  had  pmriofM^  tntcnd  ni(o  a  omfract/w 
the  sale  of  copper.  The  mUfr  tbtppti  <Ae  ysodi  hi 
transitu. 

Held,  that  the  btiyrr  hcul  obtained  possession  oj  the  bill 
iif  IwJiiiij  with  the  con^nt  of  the  teller  within  the  mmnir^ 
of  section  25,  sub'sectioti  2,  of  the  Sale  of  Goods  Ad, 
1893,  and  that  the  plaitUtffs,  who  took  the  bill  of  lading 
in  good  faith  and  without  notice,  had  a  title  to  tkegatdi 
which  defeated  the  seller's  right  to  stop  the  goedi  ia 
transitu. 

Judgmeni  of  Mathew,  J..  [18881  2  Q.  £,  6U  *i 
W.  B.  Dig,  149,  ffMeNad. 

Appeal  of  ^  plalatifb  tnm  tlw  judgment  «l 

Mathew,  J, ,  r  1         Q.  B.  61,  46  W.  A.  Dig.  140. 

The  facts  wi'iv  a.-  fMllows; 

On  the  I'it.h  ijf  July,  1897,  8teinni:iim  i^:  Co  ,  .i 
carrying  on  business  iu  Liverpool,  contracted  to  seti 
to  one  Pintacher,  of  Altona,  ten  torn  of  oopper,  to  be 
delivt-red  at  Rotterdam  or  Hamburg,  paymaat  to  ba 
by  a  thirty  days'  acoejrtsanoe  from  the  date  of  Aabill 
<jf  laJiat,'.  Tilt?  eopptr  wtis  i»liippo.i  uyi-iu  the  defen- 
dants' steumBhip.  On  the  27th  of  August,  l'S97,  the 
plaintifb  purchased  ten  tone  of  oopper  of  Pintscher. 
On  tha  SOttof  Ango8t»  SMnBMiu &Oo..  infolfitaiiMt 
of  thairoosktraot  iRth  PintHjhor,  forwaidad  toUm  ths 
bill  of  lading  for  the  gcods,  indorsed  in  blank,  ends 
bill  of  exchange  for  liia  jujceptance.  When  tb« 
documents  arrived  Pintscher  was  on  the  verge  of 
baokruptov.  He  did  not  accent  the  bill  of  exchange, 
but  he  indorsed  the  bill  of  lading  to  the  plain  tiffs, 
who  took  it  in  good  faith,  and  without  notice  thai 
Pintscher  had  no  authority  to  deal  with  the  bill  of 
l.-nlinp   :n    tluit   in  liiiin-r.      FSefort'   T)ie    g-Qods  wer>; 

deli?erod  at  Rotterdam,  Steinmanu  &  Go.  itoppad 
delivery  of  «ha  goods,  gifing  an  indhmiiityto  As 
defendanta. 

The  pLiintfffi  in  tiiia  notion  aonght  to  naaw 

damages  for  the  uon-delivory  of  thogOOdi> 

The  Sale  of  Goods  Act,  1893 : 

Section  19,  sub-eeotion  3. — "  Where  the  seller  o! 
gooda  drawa  on  the  buyer  for  the  pcioe,  and  traaamits 
tiie  hai  of  esdiange  and  tho  hifli  of  ladfng  to  the 
buyer  together  to  secure  acceptance  or  payment  of 
tho  bill  of  exchange,  the  buyer  is  bound  to  return 
the  I'lll  of  lading  if  he  iloe^  nnt  lir>nour  the  bill  of 
exohanffe,  and  if  he  wrongfully  retains  the  biU  of 
lading  tb»  pwpwty  in  tibe  gOMi  dtoaa  noft  pa«  to 
him." 

Section  25,  sub-eeotioa  9.—'*  Whan  a  P>M*t 
having  bought  or  agri^^  I  to  \>nj  ^oods,  ohtaina,  with 
the  consent  of  the  seller,  possesson  of  the  goods  or 
the  documents  of  title  to  the  goods,  the  delivery  or 
tranaCar  hj  that  panon,  or  Iqr  a  nanantila  agaat 
aotingfbr  him,  off  the  goods,  or  doeaiuwito  of  tnm, 
•inr^er  any  sale,  pledge,  or  other  disposition  th  t«~' 
to  iiuy  person  receiving  the  same  in  good  faith  ax.: 
without  notice  of  any  lien  or  oth>  r  right  of  the 
original  seller  in  reapeot  of  toe  goods,  ahmil  hare 
iha  aaoM  afltot  aa  if  fna  panon  makiag  ^btB  delir«7 
a  transfer  were  a  mercantile  agent  in  poaseasaon  ai 
the  goods  or  documents  of  title  with  the  oonaent  of 
the  owner." 

Sub- section  3.— "In  this  section  the  term  'aw*- 
cantile  agaut '  baa  fha  aasM  aaaaiQg  aa  m  fka : 


Hha  Fildton  Act,  1889 : 

Section  1,  mb-aeL'tion  2.—"  A  person  shall  be 
deemed  to  be  in  ^Ktssession  of  goods  or  of  tbe  docu- 
ments of  title  to  goods,  where  toe  goods  or  documeoti 
are  in  his  actual  ooatodjr,  or  are  held  hj  aaj  othsr 
person  subject  to  Us  oomml  or  lor  Um  or  oai  lis 
behalf." 

Section  2,  sub-aoction  1. — "  Where  a  meru«ntii« 
agank^withthnooniSBt  of  th*o«Mr.iii] 
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L.i  gm>tli«  OT  of  the  documentii  of  title  to  go(Ki«,  »iiy 
shU-.  plpdga  or  other  diitpoaition  of  tho  goodv  -.u  ui- 
by  bim  wheo  acting  in  um  otdtnAry  oourte  of  bu«ioe»s 
M  a  mercantile  afMlt,  tlmll,  tabjceit  tO  tlw  pawrisiont 
of  this  Aot,  be  w  ^did  u  if  be  wen  ezoreHly 
•ntiiariied  by  th«  owner  of  fhe  gooda  to  majce  the 
same;  prOfidod  that  the  person  taking  under  the 
diapoaition  acta  hi  good  faith,  and  baa  not  at  the  time 
r,t  thf  (liopoidtioD  notioe  that  the  perton  making  the 
diap^^ieition  biui  not  snthority  to  make  the  same." 

Mathew,  J.,  holJ  that  Pintiicher  held  the  bill  of 
lading,  aa  agent  for  Rteinmann  &  Co.,  for  gafo  custody 
until  be  should  hHv«  accepted  the  draft,  and  that, 
tbeiefoie,  be  oontinaed  to  have  the  floafeodf  only  of 
the  Un  m  lading,  not  posansdon  of  it,  with  the  oov- 
•enfeof  the  seller;  that  he  bad,  therefore,  no  light  to 
dral  with  the  bUl  of  lading  by  indorsing  it  to  the 
plaintiffs,  and  could  not,  by  so  dealing  with  it,  givo 
the  plaintiff'-i  a  title  to  th«  gooda.  The  learned  iodg« 
on  these  gruuudt  gave  jadgant  foT  the  defeodants. 

The  plaintiffs  lippealed. 

Ji.f,rj,h    ]\',ill,  ti,  and  Chat/f'T  {J.  A.  Hamilton 

with  them\  for  the  ftppellanta. — Mathew.  J.,  wrongly 
held  that  this  case  came  witbin  aeotion  19,  sub- section 
S»  of  the  Sale  of  Ckwdt  ktL  That  section  has  no 
■ppBcetioo  to  »  oeae  nicli  •■  thia.  It  is  admitted 
that  FhatKher  aoquired  oo  property  in  the  goods,  but 
the  plaintiffs  nerorthelcss  obtained  n  good  title  by 
▼irtae  of  section  25,  mb-section  2,  of  th«  Act,  which 
is  prm-ticHliy  a  re  h:i  u  tuient  of  section  9  of  the 
Fsctoro  Act.  Pog.Hossion  witbin  section  26,  sf.b- 
•eciioii  means  actual  custody— see  the  Factors  Act, 
i.  I,  »iib-aettion  2  -  and  Pintscher  undoubtedly 
led  the  custody  of  tbe  bill  of  lading  wUb  the 
at  of  Steinmann  &  Co.,  and  poaaeaaion  was  noti<; 
the  l*aa  so  ohtahied  raaeon  of  tbe  giving  of 
po»se»sion  being  conploa  with  a  condiSion — viz.,  tbe 
acceptance  of  thf  bill  of  exchange,  which  Pintscher 
fail'Hl  to  perform.  A  .sul>»equent  dotenntnation  of 
i,»uuseot  does  nut  »£ft>ct  tbe  queetiuu :  see  tbe  Factors 
Act.  w.  2,  sub- section  2.  Possession  obtained  by  a 
trick  would  give  rise  to  different  considerations,  and 
might  prevent  tbe  case  from  coming  within  section 
25.  aab  aaction  2,  hat  no  fraud  is  allied  in  thia  caee. 
Tbe  defendanta  will  nohably  rely  oo  Shepherd  v. 
IlarrL'  u,  20  W.  R  1,  L.  R.  5  H.  L.  116.  That  case 
only  deals  with  the  question  of  the  Tjnipcrty  in  goods 
wbt-n  the  bill  of  txthange  forward  'i  .vitU  the  bill 
of  lading  is  not  accepted,  and  is  uo  authority  in 
thia  cast*.  Asaumiug  that  tbe  plaintifls  are  within 
the  protcotkm  affmded  by  Motion  25,  attb*ac«tioa  2, 
SMnniean  ft  Oo^  bet  fhiir  tight  to  atop  fhe  gooda  in 
transitu. 

They  also  referred  to  Jenkynt      Uthorne,  7  Man.  & 

G.  67a. 

CMmr,  Q.C.,  and  Parker  Lowe,  for  the  respondeata. 
— 8leiMann  ft  Co.  were  entitled  to  stop  the  goods  in 
frwuftit.  Apart  from  the  provisions  of  tbe  Sale  of 
Goods  Aot  Mid  the  Faetora  Act  they  clearly  bad  that 
right,  for  they  did  not  transfer  tbe  bill  of  lading  to 
Pintacher  as  buyer.  The  Sale  of  Gootla  Act  {ireaerves 
th»f  Uw  merchant,  which  in;  l  i  b  h  ti  n  rij^bt  to  stop 
gooda  in  tran$itu.  in  so  far  as  it  is  not  inconsistent 
with  the  Act.  Neither  Aot  alters  the  law  as  to 
,  in  trantitu.  The  rigbta  of  a  seller  who 
poMeasion  of  the  gooda  or  tbe  doonments 
of  title  are  dealt  with  direotly  in  the  Sale  of  Goods 
Act  by  section  25,  sub-section  1.  The  powers  of  the 
buyer,  who  obtains  possession,  are  dealt  with  in 
aection  dub-section  2,  but  only  indirectly  lUid  by 
reference  to  the  Fatitorg  Act,  s  2,  gub-gection  1. 
That  aectiou  only  validates  a  disposition  of  the  goods, 
and  does  not  mention  documents  of  tiUe,  tbe  intention 
beias  'hat  there  ahould  be  no  interferenoe  with  the 


law  merchant  ai  to  stoppage  in  transitu  whi/ h  ig 
;ilTi-iti  1  11  li)-  ilie  ii'vsxiiig- of  property  in  t]:^'  goo<ia, 
bat  by  a  lawful  transfer  of  the  aocumenta  of  title. 
The  only  provisions  in  tbe  Acts  as  to  stoppage  in 
trantUu  are  thoaa  oontained  in  aeotion  10  of  tbe 
fonaer,  and  in  eeoluMi  47  of  the  latter.  The  effect  of 
these  sections  is  ttiat  where  doonments  of  title  to 
goods  have  been  lawfully  transferred  to  any  peraon, 
an  buyer,  a  transfer  of  the  documents  to  a  third  person, 
taking  in  good  faith,  defeats  tbe  right  to  Btoppage  in 
transitu.  In  this  caao  there  was  notrniinfrr  nf  th-i  hill 
of  lading  to  Piutsoher  as  buyer,  with  tbe  intention 
that  he  should  acquire  property  in  tiie  goods.  ThMS 
was  only  a  conditional  inaonvtBent  to  him  :  Oumey 
T.  Behrmd,  2  W.  R.  42ff,  8  B.  ft  B.  692.  Secondly, 
Pintscher  did  not  obtain  poneseion  of  tbe  bill  of 
lading  with  the  ouTinient  of  Steinmann  ft  Co.  If 
Pintscher  iid  iiiit  II. tin!  to  accept  tbe  bill  of 
exchiingp,  it  was  hia  liuiy  at  once  to  return  the  bill 
of  lading,  and  ik  t  having  done  so  his  possession  waa 
wrongful  ab  initio :  see  tbe  hungnage  of  Lord  Gaims 
in  Shepherd  t.  Harri$on,  L.  R.  fi  H.  L.,  at  p.  133. 
Finally,  Aapcoriiiooa of  awlion 25,  mb-MotiMi  2, of 
the  Sale  of  Ckrada  Aot,  and  of  aaetiott  2,  ntb-MOlioit  1. 
of  fhe  Factors  Act,  which  must  be  read  with  it,  only 
ajiply  to  canes  whf  re  the  assignment  of  the  gOoda  by 
the  buyer  Ut  the  ilunl  ).t  r<>.rin  waa  made  after  the 
buyer  obtained  possession  of  the  doonments  of  title, 
whereas  Pintacher  sold  tbe  oop]Mr  tO  the  plaflllift 
before  he  had  the  bill  of  lading. 

ii'alton,  Q.(J.,  replied. 

Clyr«adv.  viift> 

March  8.— A.  T*.  SMrrn,  L..T.,  read  tbe  following 
judgment  :  The  question  raised  in  this  case  u 
whether,  when  u  si  lh  r  nf  pfj-'ils  seuii.'}  to  his  buyer 
under  onver  of  a  letter  »  bill  of  lading  auoompanied 
by  a  draft  to  be  accepted  by  the  buyer  for  the  price 
of  tbe  goods  contained  in  tbe  bill  of  lading,  the 
buyer  can  keep  tbe  bill  of  ladfalg.  and  refoae  to  acoept 
tbe  draft,  and  yet  gir*  a  gOod  title  to  the  goow 
covered  by  the  Mil  of  tadinp  to  a  ■nb-pnrdhaacr  fww 
him  who  takes  in  good  faith  and  without  notice  of 
the  wunt  of  authority  of  the  buyer  to  deal  with  the 
bill  of  lading  and  the  g  ;  i  l^  r'  |  n  '^niitod  thereby.  If 
the  question  be  answered  in  the  affirmative,  a  further 
question  as  (<  i^t  ppage  in  trantitu  will  aiiae,  which  I 
will  deal  with  bnreafter.  Upon  the  i2th  of  July,  1897, 
Steinmann.  of  liverpool,  eootraotad  to  sell  to  Pint- 
!<r!her,  of  Altona,  ten  tone  of  oopper  to  be  ddtvered, 
cost,  insurance,  freight,  at  Rottwdam.  payment  to  be 
made  by  Pint«i  her'g  acceptance  at  thirty  days  from 
date  of  bill  of  lading.  On  the  27th  of  August,  1H97, 
tbe  jilaintifTs  Cahn  and  M^iyt  r  j  ut  t  itsi  il  t  i  Piut«(  her 
ten  tons  of  copper.  Ui>on  the  .iUth  of  August,  1897, 
Steinmann,  in  fnlfilmrnt  of  his  contract  with  Pintscher 
forwarded  to  him  a  bill  of  lading  indorsed  in  blank 
for  ten  tone  of  oopper,  accompanied  by  a  draft  lor 
bis  acceptance  in  the  followmg  letter:  "JJfW- 
porl,  Augast  .'iO,  \mi.  Mr.  M.  D.  Pinteoher, 
Altona.  Dear  Sir, — We  beg  to  confirm  onr  respects 
of  the  2Bth  inst.,  and  have  the  pleasnre  uf  IjiLiiding 
you  herewith  bill  of  lading  for  ten  ton'?  Jl  T.C.  itig'  ts, 
shipped  per  ss.  Collier  to  Rotterdam.  We  furtbsr 
hand  you  our  invoice  for  these  goods  amounting  to 
M.10,624.30,  and  our  draft  for  the  aama  MBOmit, 
which  be  good  enough  to  provlda  with  jonr  aooept^ 
ance  and  return  to  us  as  aoon  as  poesible.—YouT* 
truly,  R.  Steinmann  &  Co."  The  draft  oontained  in 
this  letter  was  by  mistake  drawn  for  jClO  in  excess  of 
tbe  contract  price  of  iJie  copper,  but  no  point  is  made 
as  to  this.  This  letter,  with  its  enclo«ure«,  reached 
Pintacher  upon  tbe  1st  of  September,  and  he 

thereupon  retained  the  bill  of  ladinir  and  handed  it  to 
hia  banker  to  band  to  the  phuntilEi,  and  when  thsy 
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paid  aguinfft  tbe  bill  of  ladinf;,  the  banker  was  to 
credit  tho  proueeda  to  Piutsober's  account  which  was 
then  in  debit.  Pintaober  never  accepted  tbe  drafr. 
Tlie  banker,  on  tbe  2Dd  of  September,  1897,  aooord- 
ingly  hunded  the  bill  of  luditig  indorsed  by  Pintsdi-i- 
to  the  plaintififi  in  fulfilment  vt  their  contract  with 
Pintacher,  and  agaiust  this  bill  of  lading  the  plaintitt";) 
paid  cash  to  the  banker,  taking  it  in  good  Ibitb  and 
witbout  notice  that  Piutaoher  bad  no  authority  from 
Btoinmann  to  deal  with  Uie  bill  of  ladiiig  ai  be 
waa  doing.  Tbe  banker  oredited  the  amount  reoeived 
from  the  plttintiffij  to  PiTithcliri-'s  ovfnlmwji  acoouot. 
Before  tbe  gooda  arrived  at  Kotterdam,  Hteiumann, 
being  unpaid  for  his  copper,  and  Pintaoher  having 
beoome  itiiMlT«Dt»  ctoppea  tba  oopper  in  froiuttii.  In 
lb«w  droamttnioes  are  tbe  plainliffa  entilied  to  tbe 
copper  as  against  Steinmaun,  tbe  unpaid  vendor  Y 
Tbis  depends  upon  the  Sale  of  Goods  Act,  1893, 
coupled  with  the  Fa<_tor8  Act,  1889.  which  clearly 
must  be  read  together,  for  without  these  Acts  there 
can  be  no  doubt  that  the  plaintiffd  took  no  title  io  the 
goods.  The  learned  judge  baa  bald  that  tbay  did 
not,  and  the  plaintiffs  appeal. 

That  the  Factors  Acts,  commencing  as  thoy  do  in 
the  year  lo23  (4  Geo.  J,  c  83),  and  tiuiabiug  up 
with  the  Sale  of  Goods  Art»  1893,  were  pssied 
to  affoKd  ptotaotion  to  paMooa  daaling  in  good 
faifb  and  withoat  notiee  with  faetOfs  cannot  be 
disputed,  and  that  additional  proteotiou  t  >  pern  n, 
so  dealing,  not  only  with  factors,  but  also  wt)h 
buyers  of  goodn,  hm  by  these  Acts  from  tim<«  tu 
time  been  afforded  is  equilly  dear;  mod  tiie  first 
qoeallou  is  whether  tbe  pldatifl!i  are  within  tbe 
protection  of    the  last  of   these    Acts— viz.,  the 
Sale  of  Goods  Act,  181)3— coupled  with  the  Factors 
Act,  1889.     I   w    iM   p  iut  out  that  it  is  ouly  iti 
cases  where  an  owuer  hws  in  some  way  been  deprived 
of  his  goods  without  his  authority  that  the  Fact  frs 
Acta  an  reqaiiad ;  for»  if  be  ia  not  ao  deprived,  the 
Acta  «!«  not  needed  to  proteot  honi  fidt  toansaotions 
with  ng»-iit8  and  buyers.    [His  !< nlHhip  read  section 
2b.  sub-»<H:Lious  2  and  3,  uf  the  HaXa  of  Goods  Act, 
1803,  and  section  1,  sub-section  2,  and  section  2, 
aab-aeotaoo  1,  of  the  Factors  Act,  1869.]  It  will  be 
ae^n  that  in  this  eaaa  the  flnt  qnestion  oomet  to  tUa. 
did  Pints  "her  obtain  the  actni!  rustody  of  the  bill  of 
lndiug  with  tbe  rausent  of  iSU  luiuann  !'    For,  if  so, 
tht.'  plaiutitTs  cati  make  title  to  the  bill  of  lading  and 
the  goods  under  the  above-mentioned  Acts.  No 
point  ta  made  as  to  whether  Pintscher  acted  in  tbe 
ordinary  course  of  busineis  of  a  mercantile  agent  when 
be  parted  with  the  bill  of  lading  aa  he  did  to  his 
V.uil:i  rs.      A    point    was    mad.'    tb  it    wheu  the 
]i|tiintitls    coiitraoted   with    Pintscher   to   buy  ten 
tons   of    copper   they   did   so   before  Pintscher 
bad  the  unatody  of   the  bill  of   Jading,  nnd 
that  tbe  pTwinttlBi  were,  therefore,  not  prdteolwd  by 
tho  Acts  ;  for  it  was  said  that  tho  gale  w,is  made  by 
Piutsch*  r  tu  the  j)laiutitfi  before  he  was  in  possessiou 
of  the  docuuieut  of  title.    But  I  think  tho  answer  to 
tbis  argument  is  that  section  25,  sub-section  2,  of  the 
Sale  ot  Goods  Act,  1803,  validates  tbe  delivery  or 
transfer  of  a  document  of  title,  which  took  place  iu 
this  case  when  Pintscher  tnuisferrfd  the  indorsed  bill 
of  ladii  i-'  t^br  ,ugh  hisbank'-r  to  the  plaintiff*,  against 
which  they  paid  their  money.    This  point  fails 
Steinmann.    That  the  bill  of  lading  was  io  the  actual 
mutody  of  Pintscher  ia  c*ear,  tbongb  I  agree  that  this 
does  not  sufBce,  for  tbe  statute  enacts  that  the  actual 
custody  of  the  document  of  title  must  be  obtained  by 
the  Ubrcautile  ageitt  or  buyer  with  the  uouseut  of 
the  seller.    Now,  tbe  bill  of  lading  was  not  obtained 
by  Pintaober  icom  Stehmatiu  by  any  triok  or  devioe 
-'in  vUobeMe  itoonld  not,  I  Ihtak,  he  aai^  tbst 
pintMher  had  obtahiad  tbe  actual  ooMody  of  it  nith 


Steinmanu'd  consent — ^bat,  on  tbe  oontrary,  tbe  bill 
of  ladiug.  accompanied  by  tbe  draft,  was  volantsrily 
sent  by  Steinmann  to  Pintscber,  and  it  wa«  bj  tbii 
voluntary  act  of  fltafatmann,  and  by  this  alone,  that 

the  bill  of  ladin^r  wa^  obtainpi  by  Pint^chn-  fr-^oi 
him,  and  thua  pot  iut.o  nis  actual  ctiitoiy,  wliicii  are 
the    words   of   tb.    Act.     Why,    then,   wa*  not 
the  bill  of  lading    obtained   by   Pintscher  and 
in   bis   actual  otutody  with   Steinmaan's  eon  • 
sent?    The  hmitatlcm  of  Pintaober'a  autbonty  to 
deal  with  tbe  biU  of  lading  after  be  got  it  into  Us 
custody,  before  br  lim  - 1  tml  the  draft,  is  nut  to  the 
point,  which  as  before  aiateii  u§ — Did  Piatscber  obtain 
tbe  actual  custody  of  it  with  tbe  O3oseet  of  Steinmsan? 
In  my  iodgment  the  wonU  of  tiw  Act  maan  aotaal 
phyrioal  ooatody.    After  eoMidentiott,  the  only 
answer  I  can  q;ive  to  this  qnestion  is  that  the  bill  of 
lading  was  obtained  by  Pintscher  from  Steinmanu, 
and    was  in   his  actual  custody  with  S^einmaanu 
consent.    It  ia,  however,  argu«d  that  what  Lards 
Westbory  and  Oaima  aaid  in  Sh«ph(nl  v.  //amf^u 
shows  that  I  am  wrong,  bat  I  do  not  think  ao.  What 
those  noble  and  learned  lorda  were  dealing  witt  was 
the  passing  of  property  in  goods  contained  in  a  bill  of 
lading  to  a  purchaser,  he  not  »^*^f*J"g  the  draft 
aooompanTiogthe  lull  of  lading.  We  have  noihiof  to 
do  in  thia  eaw  with  tbe  paaaing  ol  aruparty  te 
Pittta«lMr.  Thftt  no  property  paHM  to  Pintaoh«r  ia 
the  copper  cannot  bs  doubted,  but  tbis  is  not  th? 
question.    Jjord  Westbury  said  ( L.  R.  3  H.  L.,  at  i*. 
129) :  "  I  think  no  man,  certainty  no  lawyer,  wooid 
conaider  that  the  letter  waa  written  with  any  other 
conriotion  in  tbe  mind  of  tiie  writer  than  tUa,  tliat 
it  won'.d  not  be  consistent  with  courtesy  towards* 
houyn  Uktj  that  of  Shepherd  &  Co.  to  say  :  '  Bemember, 
yuu  are  not  to  possess  yourself  of  the  bill  of  lading 
until  ^ou  have  accepted  the  bill  of  exchange.' 
That  18  not  said  in  terms,  but  it  ia  iadic«^ 
by  the  tranaaotioin  " ;  nnd  Lord  Oairaa  aaid  (at  p. 
132):  *'I  do  not  believe  thsM  la  *  meMhaat  la 
England   that   would   hive    any   doubt    that  the 
meaning "  (of  s^ndiog  the  bill  of  lading  and  draft 
together)  "  was,  Tou  shall  have  tbe  bill  of  ladiw 
what  you  accept  the  bill  of  exohange.   .   .   .  Ibola 
it  to  M  perfectly  clear  that  when  a  oargo  oomea  in  this 
way,  p7-otvi:t"il  l>y  r  bill  of  l^-linf?  anil  a  bill  of 
exchazigo,  it  is  tho  duty  of  thuyt;  to  wkuui  the  biU  of 
lading  and  bill  of  ezcbaugt  transmitted  in  a 

letter  either  '  to  approbate  or  to  reprobate '  entixely 
and  completely  tiMO  and  there.  ...  I  Iherafom 
think  that  when  OM  msrohant  in  tbis  country  andi 
to  another,  in  droamfltaaoea  Ilka  tbe  preeent,  a  biD  ef 
lading  and  a  bill  of  cxiihango,  it  i'4  not  etall  necesasry 
for  lum  to  say  in  words :  We  require  yoa  to  take 
notice  that  our  object  in  encloaing  these  bula  of  lading 
Md  bills  of  esohmgeia  that,  before  yoa  oae  tbe  hills  of 
lading,  you  ahall  aooept  the  bilb  m  excAwnge." 
seems  to  me  that  the  noble  and  lenrred  lards  clearly 
state  that  before  tiie  draft  m  nuxepted  the  buyer  isnot 
to  use  the  bill  of  lading,  and,  if  he  does  so,  it  is  aclesr 
breach  of  his  duty  to  hia  seller,  and  in  auoh  ctroom- 
stancaa  no  property  paaaaa  to  13m  hnyer.  Bat  thit 
does  not  cover  tho  present  question,  which  is,  did 
Pintscher  obtain  the  actual  oastody  of  tbe  biQ 
of  lading— that  is,  of  the  thing  itse't  -w!:' 
Steinmann's  consent  ?  The  noble  and  learned  brls 
were  not  dealing  with  the  effect  of  the  Factor*  Acts, 
which  wan  not  than  before  than,,  tad  with  whisk 
they  had  nothing  to  do.  I  agree  thatft  wa*  SMb. 
manii's  iivtrut.iou  that  Pintecher  was  not  toTis^tbi" 
bill  of  lading  uuless  and  until  he  accept«>d  the  dr:ifr, 
but  the  bill  of  lading  was  none  tbe  lees  in  Pint5cht>x  i 
aetoal  oulbodj  with  hia  (flteimnann'a)  eo— esit  baton 
he  had  eooepted  tiie  draft  The  LnfMnhw  whw  it 
paaied theHjaaal  Qooda Aot>  WW,hy  ■eotioa  U^aab- 
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•actum  i,  eoacted  what  bad  been  held  by  the  Uoow 
of  Lorda  in  Shepherd  v.  HarrUm,  and  nom, 
tto  Aak  b«iBg  an  Act  to  oodif;  tb»  Uw. 
iDOVOome  to  the  Moona  qneeUoo,  raised  in  ihia 

court  for  tbe  fir.'t.  firm',  fnr  if.  whs  not  uimlf  in  tho 

court  below—tliat,  supposing  the  plaintiffs  bad  a  good 
title  to  the  bill  of  lading  by  virtue  of  the  protection 
aiordad  to  than  by  tM  ooDjoint  open^km  of  the 
Weef  Ooodi  Aei,  1803,  and  the  Fboton  Aot.  Ifiav, 
Stoinmann  ooold,  nevertheleM,  stop,  iis  bo  did,  the 
goodi  in  transitu   and  thus  defeat  tho  plaintiffs' 
sutatory  title  to  tti<-  goods  oompriaed  in  tho  bill  of 
lading.  I  agree  that  tbia  i«  an  important  point,  for* 
if  it  M  Maud,  the  title  to  a  bill  of  lading  and  tlia 
|oodi  represented  thereby,  which  a  nb-purchit^er 
in  good  faith  taVea  from  a  bnyor  of  the  goods  htuI 
oltiiu''    bv  rt'Hfiiii   (if  the  { iro visioi IS    uf    the  Act, 
in  many  cases  t:>e  invalidated.    Now,  what  do^a 
teetion  2,  aub-aection  1,  of  tha  liaetoia  Aol»  1889, 
caaotf  It  anaote  that  when  a  lamaBtila  i^paot 
(vliieh  indiiidaa  a  buyer)  ia,  wiCh  the  oooaeot  of  the 
^'iOitr,  in  the  actual  custody  of  goods  or  the  docu- 
n:fiiU  uf  title  to  gooda  (which  for  thia  point  muat  bo 
tAk<-u  to  be  tho  out),  any  diapoaition  of  the  go<Hls 
miwie  by  him  ahall,  subject  to  the  protriaioiw  of  thia 
Act,  be  aa  valid  aa  if  he  were  expressly  antikOrliMd  by 
tbeowntrof  the  ffoods  to  make  the  snmn  ;  provided 
thU  the  perBon  taking  under  tho  dispuAiliuu  acts  in 
good  faith,  and  ha'*  n ut  nt  ttn  time   f  tho  disposition 
DoHce  that  tbe  person  making  the  disposition  has  not 
MiUiority  to  msJie  the  same ;  in  other  words,  as  if  the 
diipoaition  had  been  made  by  the  owner  of  the  goods 
UmtU  or  by  his  lawfully-authorized  ag«ait.  By 
Kction  10  of  the  same  Act  it  is  enacted  that  whtre  a 
docoment  of  title  to  goods  has  been  lawfully  traosr 
fnred  to  a  person  as  a  buyer  (which  was  done  in  this 
—  bj  Stemmann  pa«iDg  the  indcmad  bill  of  lading 
Btaaher).  and  waft  m 
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to  a  person       plaintifia)  who  tabes  the  document  in 
gfxA  faith  and  for  valuable  oonsideration  (as  the  plain- 
titri  did],  the  last-mootioned  transfer  shall  have  the 
ume  effect  for  defeating  any  vendor's  lien  or  right  of 
stoppage  in  trantitu  as  a  tranafer  of  a  bill  of  lading 
baa  for  defeating  the  right  of  stoppsgo  in  tr'tnuitn. 
yfhaX  avail,  then,  is  it  to  call  attention  to  eoc^tiou  61 , 
tub-section  2,  of  the  Sale  of  Goods  Art,  189.3,  which 
tnacts  that  the  rules  of  oommoa  law,  induding  the 
law  merchaati,  Mf*  in  W  liv  as  they  are  inconsistent 
vitli  tba  «K«Mi  ptovMoaa  of  tha  Aot,  shall  con- 
ttma  to  ap^  to  oon tracts  tor  tibo  sale  of  goods  ? 
For.  in  my  juflgroent,  flir  provisions  of  section  2, 
iuL'Soction  l,and  section  10  of  the  Faotora  Aut,  1869, 
vhich  it  is  conceded  most  be  read  as  part  of  the  Act 
of  1883,  expressly  provide  that,  in  ciroomstances  such 
Maiirt  in  Uie  present  case,  the  right  to  stoppage  in 
tratf'i'ta  is  defe«t*<i.    See  also  as  t-  this  tLr  j  r  viso 
fo  section  -il  of  tbe  Act  of  \H9'.i.  tin  iirst.  pari  of 
whii  h  section  l*-hivea  tht^  ngljt  uf  stfij  pagn  in  truusitu 
prrasely  where  it  was  before  upon  the  mere  sale  of 
|oods,  when  no  transfer  of  the  bill  of  lading  by 
ndoaement  takea  place,  and  re-enacts  section  10  of 
the  Factors  Act.  This  second  point,  therefore, 

M  to  stoppage  w]  I  r  .uii',.',  iilso  filila  Pti_^iiiniKiL:.-.  For 
tfam  reaaoiu  I  think  that  the  aj^peal  must  be  allowed 
With  ooato  bara  and  Wow. 


Ootxnm,  L.X.,  read  liio  foUoiHng  jadcrmmt :  Tha 

rnicial  question  in  this  case  is,  whethf^i  rinT^cher,  the 
b-jyer,  obtained  possession  of  the  bill  ui  IniiiDg  with 
the  consent  of  Steiumaun,  the  seller.  If  he  did,  his 
tfaasfer  of  it  to  Cahs,  tha  Bub-pnrohaser,  for  cash, 
who  receivad  tfia  mbc  in  ^ood  faith  and  without 
notice  of  any  lien  or  other  right  of  St<;inmann.  was 
by  section  2i.  snb-Mction  2,  of  the  8sie  of  (jroods  Act, 
188^  w  •flMtaal  M  if  HntMlwr  Ind  boaii  • 


tile  agent  in  possession  of  the  bill  of  lading  with  the 
consent  of  the  owner.   Such  a  sale  by  a  luorcantila 
agent  is  by  section  2,  mb-asotion  1,  of  the  Factors 
Act.  1889,  as  valid  as  if  he  was  exprf>mly  authorized 
by  tho  owner  to  mfikr:  it.    T'  is,  tli'  rcforc,  immaterial 
whether  the  consent  was  afterw  ir  1^  withdrawn ; 
when  he  has  once  got  possession  \>y  :  n  ^hjct,  his  sub- 
sequant  diisoiiition  of  tha  bill  of  lading,  whethar  aooh 
conaent  ftui  rabrirta  or  not,  is  mada  as  eflbotval 
as  if  he  were,  in  making  the  transfer,  a  mercan- 
tile ugi'ut  in  possession  with   tho   consent  of  the 
owner.     A  mercantile  agent  is  himself   placed  in 
a  similar  position  by  section  2,  sub-section  2,  of 
tba  Faotora  Act*    Where  he  has  been  in  posses- 
sion with  consent,  the  dett-rmination  of  the  consent 
does  nott  while  hp   retains   possession,  defeat  his 
disposition.    I'onsfssii«n,  by  section  I,  sub-poetion  2, 
u£  the  Factors  Act,  means  actual  custody.  The 
Factors  Act,  1889,  which  is  thus  referred  to,  and,  as 
to  part  of  it,  is  in  tenna  again  anaotad  in  tlia  Sala  of 
Cbods  Aot,  is  tho  last  of  a  seriea  of  atatates  whorabf 
the  Legislature  has  gradually  enlarge*!  the  powers  of 
p«>rBonB  in  the  actual  posd^ion  of  goods  or  documents 
of  title,  but  without  property  therein,  to  pass  the 
property  in  the  gooos  to  bond  Jide  putobaaon. 
Possession  of,  not  property  fai,  tha  thing  aispoead  of 
is  the  cardinal  fnct.    From  the  point  of  view  nf  the 
honu  Jide  purcLia^ur  tho  ostensible  authority  babied  ou 
the  fact  of  possession  is  the  same  whether  tbero  it) 
property  in  the  thing,  or  authority  to  deal  with  it,  in 
the  person  in  possession  at  the  time  of  the  disposition, 
or  not.  But  the  Legislature  baa  not  earned  the  rights  oi 
a  purchaser  under  these  Acts  so  far  as  to  make  the  sale 
equivalent  to  a  s  ilf>  ia  market  overt.    Tho  purchaser 
must  accept  the  n»k  of  his  vendor  having  found  or 
stolen  the  goods  or  documents,  or  otherwiso  got 
possasaion  of  them  without  the  oonaent  of  tha  owner. 
But  if  a  maroantila  agent,  or  ona  of  the  persona 
whose  disposition  is  made  as  effectual  as  that  of  a 
mercantile   agent,  has  obtained  possession  by  the 
'  r.s.  !:t  of  the  owner,  even  though  it  were  under  a 
contract  voidable  as  fraudulent — see  Hainet  v.  Swain- 
«<>n,   II  W.  R.  943,  4  B.  &  S    '21(1 ;  Shepixird  v. 
I'nion  /ktiik,  10  W.  R.  299,  7  H.  &  N.  681— he  i«  able 
to  p««8  a  good  title  to  a  honii  fidr  purchaser.  How- 
I'ViT  fr,:iuil;ut'iit  tlie  {'ersim  in  actual  i.ust-j'ly  may 
have  b«H'U  m  obtaining  tiie  possession,  proviiied  it  did 
not  amount  to  larceny  by  a  tdiob,  and  howcvar 
grossly  ho  may  abosa  ooofidsnoa  toposed  in  him,  or 
^late  the  mandate  under  wUdh  he  got  possession, 
be  can  by  his  disposition  give  a  good  title  to  the 
purchHser ;   see  the  distinction  between  possession 
obtained  by  a  trick  and  possession  under  a  contract 
voidable  for  fraud,  noted  by  Blaokbum,  J.,  in  CMe 
V.  Iforth^Wetkm  Bank,  L.  B.  10  0.  P.  8M,  23  W.  B. 
Disr.  186. 

These  considerations  rn  t  *  luo  decisive  of  the 
crucial  question  iu  thin  c^i'.  V.y  s' n  ling  the  bill  of 
lading  and  the  bill  of  exchange  direct  to  Fintsoher, 
Steinmann  constituted  him  bailee  of  both  of  Hum. 
It  seems  impossible  to  say  that  there  waa  any  wrong- 
M  taking  by  Piotscher.  There  was  no  trick  which 
would  have  negfLtivt  1  u  bailment.  If  be  became 
criminally  responsible  for  his  subsequent  deling  with 
the  bill  of  lading,  it  must  have  been  as  bailee,  whioh 
prorappooas  a  taking  by  ooBMnt.  The  circnmstanosa 
of  the  obCaioing  poaassaion  would  not  boTe  supported 
im  in  ?ictment  for  larceny,  and  the  snbsr  ;m  nt  abuse 
o:  lu«  opportunity  could  not  alter  tho  character  of  the 
original  tjiking.  He  might  conceivably  have  fully 
intended  to  accept  the  draft  and  forward  it  by  the 
first  post.  If  he  had  disposed  of  tiie  bill  of  lading 
while  he  remained  in  this  uttitudo  of  mind,  and  sub- 
sequently accepted  the  draft  uid  forwarded  it  and 
imolvent  boibn  the  <ratiMlii«  of  the  gooda 
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was  over,  could  bCeinmaiin  have  stopped  them 
•ffeotaally  on  the  grouod  that  Piataober  had  not 
obtataed  poemdon  of  the  bill  of  ladins  with  hi* 
oonmitP  If  ttotit  oonid  only  he  heoenm  the  otig^hiel 

takioK  was  with  his  eon»ent.  The  pr-B^f^ssion  — I'.r.,  the 
notual  custody,  was  obtained  one©  ioi  till  whpn  the 
bill  of  lading  waa  placed  in  Pintscher's  hand,  and 
no  aubsequent  changes  in  his  iuteutiou  with  regard 
tolihe  dzaffe  ooald  (£ange  the  character  of  this  com- 
pleted act.    It  would,  in  my  opinion,  defeat  the 
parpo«e  of  the  Act,  and  work  a  pablic  mischief,  if  *a 
vendor,  wLo  Iind  lii;ii'-(_-lf  placed  the  Mil  ijf  Id'.liug  iu 
the  bauds  of  his  puruhaser,  wtire  uutitled,  as  against 
a  bon/l  JUe  eab-paKobaser  from  the  latter,  to  enter 
into  nice  questions  m  to  the  intention  with  whioh 
the  original  purcbeaer  took  flie  doooment  of  tide  into 
bis  poss^aeion.      The   Legislature   has  deliberately 
chosen  to  alter  the  cominoa  law  which  made  a  transfer 
of  a  bill  n{  lading  ineifectual,  if  the  person  trans- 
f -rring  was  not  himself  the  owner  of  the  goods.  It 
hM  step  by  step  enlarged  the  den  of  persons  who, 
having  po»8eA8iou,  may  give  a  better  title  than  they 
ha  1   1  h<  msolves,    and   has  relaxe  I   the  conditions 
unJer    which    tVn  y    ruay    do    so,    and    I  think 
it   would  be  a   backward   step  to   subject  the 
title  of   the  pnrnhewr   Cram   such  ppraonn  to 
■peenlationi  MOh     tho  tiTSoment  for  the  defendenU 
suggests.   It  ii  to  be  noted  that  section  2d,  on  whfoh 
tl>'    rnif'htioii    l  uTLis,  and   which    im  itea  posaession 
obtained  by  consent  the  only  condition  of  the  buyer's 
power  to  sell  again,  follows  immediately  upon  a  series 
of  wotioni  deoTinK  with  tnoafer  by  penons  without 
tiHe.  in  the  last    wUoh  The  distinction  of  possession 
obtain*''!  unt)(  r  t  irc-,:mstanrf>s  simounting  to  larency 
from   tlitit   uIc-^chI   uy    fraud   or  other  wrongful 
meaiiH   nut    amounting    to    larency    is   mi-i  the 
basifl  of   an  cnaotment.     Bead  iu  this  context, 
the  aection  iteelf   at  onoe  aoggests  the  teat  of 
larceny  where  the  obtaining  possession  has  been,  as 
in  this  case,  by  the  direct  delivpry  by  the  owner  to 
the  buyer.    In  rh, v.  //,,:,';,,  0  M.      V,'.  -72,  at 
p.  697,  dedded  upon  the  law  as  it  stood  after  o  ic  6 
viet.  c.  89,  Fwke,  B.,  in  deliroring  the  judgment  of 
the  ooort,  anyt :  "  If  the  Lagialatiire  had  intended  to 
make  the  aimple  poaeearion  of  snoh  instnunents 

sufficient  to  enable  thi^  j  arty  having  them  to  rniikf  a 
good  title,  they  no  doubt  would  have  so  provided ,  if 
they  had,  the  innocent  party  dealing  with  him 
would  have  been  protected,  but  the  innocent  owner 
would,  in  that  case,  have  suffered  if  the  doonment  had 
lieoii  taken  from  him  by  felony  or  fraud.  But  by 
providing  that  a  person  should  be  intrusted,  as  well 
an  ill  pos=. 'm!  I  the  inconvenience  in  ol  lated." 
Though,  as  we  have  uma,  the  word  "  intrust "  was 
•ItennrdB  held  to  be  satisfied,  although  the  intrust- 
ing indnoed  by  bvadp  X  think  the  omiasion  of 
tan  word  in  fha  praunt  atatnta  and  tite  aobatitntion 
of  "  obtain  with  consent"  must  haTe  been  still  further 
to  improve  the  position  of  the  puruhaser  from  the 
class  of  persons  dealt  with  in  the  Act,  and  at  least  to 
exclude  all  oonaideration  of  the  oooditiona  upon, 
or  purposes  lot,  wikHi  aetnal  possoaaion  was  in  faet 
volimtarily  given  to  hin  vendor.  Tn  f"  v.  \\>r(L- 
U  tstern  JlauL.  L.  K.  10  C.  P.  :m,  at  p.  ^72,  Black- 
bum,  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber,  says :  "  The  Legislature  se<>ms  to  us  to 
have  wished  to  make  it  the  law,  that  where  a  third 
person  has  intrusted  goods  or  the  documents  of 
title  to  goods  to  an  agent  who  in  the  pnttrse  of  such 
agency  sells  or  pl€dg^^^  thei  guuiLs,  hi'  should  be 
deemed  by  that  A<  t  un  have  mi!<led  anyone  who 
ioni  Jid»  anil  with  the  agent,  and  makes  a  pmohase 
lim  or  tdfiaoatohva  withontnotioathatha  waaaot 
anthorhwdtoiattorpnieofatbeadviiaoa.**  In  Amders 
T.  Maehim,  31  W.  B.  (106,  11  a  B.  D.  617,  at  p.  943, 


Bowen,  L.J.,  in  dealing  with  an  objection  that  the  usage 
there  contended  for  would  facilitate  fraud,  asyi: 
"  The  ohjeot  of  mercantUe  usag^  is  to  prerait  ths 
risk  of  iaaolTency,  not  of  fraud ;  eredit,  not  distnial^ 

i<  the  basis  ct  c^mrnTrinl  d'^alings"  The  later 
legislation  ia  clearly  an  attempt  to  bring  the  law 
lu'tre  nearly  into  linr'  with  mercantile  opinion,  ami  t> 
« xteud  the  s'^atutory  implication  of  misleading  to  the 
ca^e  where  persons,  not  agents  at  all,  have  been 
I  ermitted  by  the  owner  to  obtain  poaaeaaon  of  gooda 
or  docnments  of  title.  In  short,  the  ventkir  who  pala 
1  1  inr(  h  iflt  r  in  posseasion  of  the  dwumenta  may  b:* 
doomed  to  have  omled  the  sub-purchaser  who  buys 
on  the  faith  of  that  possession.  The  vendor  from 
whom  thn' have  bean  stolen  or  taken  against  bis  will 
eamiot  The  oommon  pveoaution  of  aending  the  biD 
cf  lading  to  bis  own  agent,  iostead  of  to  the  buyer 
direct,  would  have  avoided  all  difficulty,  and  I  think 
the  liegislature  must  have  been  well  aware  of  the 
common  pnu^tioe  in  three  oasee,  and  left  the  leUer 
to  proteot  himadf . 

It  is,  however,  e  inteu'led  by  the  respondents  that 
section  19,  sub-secti  in  .i,  of  the  Sile  cf  Goods  Aet. 
which  enacts  tL"  li;  ".'  n  laid  dowu  iu  .S.'.';>vrf 
V.  Ilarrimn,  concludes  the  ease  in  their  favosr, 
Hiid  the  learned  judge  below  se<  nn  to  have  sdof>tad 
thix  Tif>  w.  With  i  he  greataat  xaapvot  for  hia  opuofla, 
I  cannot  think  that  seoiion  has  aoy  beHrog  oo 
thn  p.  lint  now  uu  ^  r  li^cusaion.  It  is  not  addrarsed 
to  th»j  nnj^Tnid  obtaining  possesidon  at  all.  It  i* 
addressed  to  the  duty  of  the  recipient  after  he  Las 


got  it  and  dedarea  that,  if  he  wrougfolly  rstsim* 
It,  the  property  ia  the  gooda  doaa  not  paaa.  AH 

this  ia  wholly  consistent  with,  and  indeed  assi 


custody   with    cuisent.     His   ^josseseion  beoooes 
wrongful  only  if  h«  docn    u;  t  1j  aour  the  bill  of 
exobange ;  then  and  only  then  be  i«  bound  to  rvtuni 
it.    Evan  when,  by  electing  not  to  accept  the  biU.  he 
has  come  under  a  auty  to  return  it,  be  ia  bailee  of  the 
bill  lor  that  purpose  with  the  consent  of  tha  ownar. 
But  at  what   uif  ni  i  t  does  his  ret<?ution  Wjiu"? 
wrongful.    Suppose  he  bt/ad  jide  ioteuds  to  ho«ioar 
the  biU,  and  lays  both  bill  of  lading  and  bill  of 
exobange  aaide  for  an  interval  while  h»  ia  atteodmg 
to  other  matters,  ia  hia  poaiaaJon  daring  fhte  iotervmi 
without      iiseiit?    At  what  point  of  time  does  he 
obtain  possession  with  consent  in   case  he  makes 
up  his  mind  to  accept  the  bill  ?    Surely  the  obtain- 
ing  poaaoaaiMi  with  consent  caauot   depf>nd  <;>& 
the  floetaatiaaa  which  bis  mind  goes  through  dunsg 
the  period  that  the  bill  is  in  his  onstody.    Bat  wbsa 
Sh*-p/>fr<l  V,  Ilurrimm  itself  is  looked  at  it  is  clear  ttat 
the  point  then  decided  Wfi-  i|  lite  outside  the  qoeatioQ 
of  the  poss^iou  as  diatioguisbed   from  the  j»t 
disiionendi.   The  whole  point  was  whethv  the  tiaa 
owner  bad  shown  that  he  intended  to  XMMrfa^ta 
himself  th«  /im  ditjMn^i  in  the  goods  90  as  to  aagaliva 
tlj>  inf. n  iiee  that  the  property  in  thf^^ui  !:     pasp.>l  to 
the  person  to  whom  a  bill  of  lading  indorsed  in  Uatuk 
had  been  banded  by  the  owner's  agent  together  with 
a  bQl  of  ezehaoge  for  the  prioe  for  aooeptancMk  Ihe 
handing  over  the  bitt  of  lading  under  anoh  ooadiBBBi 
clearly  did  not  reh\it  the  ooncluBive  evidence  frotn  ths 
transaction  itself  that  the  seller  intended  to  prfwrve 
bis  yti-t  dii/'iitu-ifli  until  the  acceptance  of  the  bill  '-i 
«-xcbange,  and  that  therefore  no  property  tn  tfa< 
goods  passed  to  the  plaiatiflii  hy  oa  oaliwy  of  Uw 
bill  of  lading.    It  was  not  a  question  what  ttda 
the  buy«»r,  having  no  title  himself,  couM  pa»i  to  a 
b<ma  fvb  ]iuri'Iiij-.(T.  liiit  wlicili'T  }.<■  cmuM  make  tit!" 
against  the  seller  himself,  a  point  wholly  outside  the 
special  legisIaliolL  ot  these  Acts,  whidi  are  based,  w 
I  have  ahowa,  on  a  oonstmotiva  laialiwiding  of  tkiri 
pexaona.  The  daaidon  and  the  dMto  are  aiiiliiBinHi  ta 
,  ttia  poiot  only.    «*I  tlMtftea  fUak,**  ii^  lati 
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object  in  endoting  tliM*  biUt  of  Jading  «ad  bilU 


(kitatf  L.JB.  5  EL  L.,  at  p.  133,  "that  wb^^Ti 
■Mnknt  in  thiaoomitnr  Mnds  to  another  under  uir- 
ctunstancv's  like  this  a  bill  of  cxi  l.hur^  and  a  bill  of 
lading,  it  IB  not  neceuary  at  all  for  him  to  my  in 
vordx:  'We  reqair«  jou  to  take  notioe  that  our 

biil*  of 

fhttll  acc^-pt  the  bills  of  exchange.'  *'  This  is  what  h« 
umaaa  when  he  says  earlier  iu  hiaspeeoh,  '  Tiieuii»u- 
itig  wu,  '  You  shall  have  the  bill  of  lading  wheu  you 
accept  the  bill  of  ezohaoge*' "  Ths  same  mcMotug 
must  be  attiibut«d  to  Lord  Wcttlniry'a  pa»phnwe 
■t  p.  130  :  "  BtimMnber  are  not  to  possess  youn^olf 
of  the  bill  of  lading  until  you  have  accepted  the  bill 
of  eichang  "  Prr  j  erty,  oontrol,  not  mere  actual 
ciutody,  w  what  their  lordahipa  are  referring  to.  Ttie 
itatatory  declaration  of  the  buyer's  dnij*  when  he 
ks  got  the  hill  of  lading,  ooold  not.  aoy  more  than  a 


aofeoally  given  or  implied  by  law  ont  of  th« 
drciitDst«nc«8.  uudo  or  defeat  the  eflfeot  of  ]  H^-ivir^inii 
givpn  contuneutly  with  the  mandate.  It  expressly 
ptovidtd  by  section  21,  sub-soctioa  2,  that  noUiio^r  io 
theSalaof  Ghxtds  Aot  shall  afibot  the  ptonaions  of 
Am  Fkcton  Aot»  or  any  enaotnMnt  eooUing  the 
^^>ai«nt  owner  of  goods  to  di.?posH  r if  them  as  if  he 
were  the  trne  owner  thereof,  if,  therefor*,  thf re  waa 
p.>t.>.sMi  u  v.i>h  consent  here  under  the  Facturs  Aot, 
Uiia  ptuviaiou  would  not  suffice  to  defeat  it.  But,  for 
Uw  tmaom  I  kat*  glvan,  I  think  it  leaves  the  law 
Midy  as  it  was,  ana  Inaao  bettrii^  on  the  discussion. 
On  Am  prindp&l  pohit  in        case,  therefore,  I  think 

tbf  iT'l^-HHiito  ;-kre  light. 

It  reuiauiM  only  u»  ileal  with  Mr.  Cohen's  argucuent 
that,  even  on  the  assumption  that  Piotacher  obtained 
pMSMsion  of  the  bill  of  lading  witik.  the  fimmimt  of 
nsiaaiaaD.  his  transfer  of  it  to  CUm  did  not  suffice 
to  defeat  the  right  of  Steinmann  to  stop  m  tran«itu. 
He  relied  on  spctioii  61  of  the  Halo  of  Goods  Act, 
which  preerrv.  tlie  rules  of  th-  law  merchant,  save  so 
iar  as  they  aru  inconsistent  with  the  Act,  and  pointed 
Oetfhafe,  npart  from  the  Factors  Act,  a  traamr  loch 
ae  fhet  made  Pintsoher,  having  himself  no  prop«>rty 
in  tbe  InU  of  lading,  would  not  have  defeated  the 
UDpaiil  vendor's  right  to  titop.  But  iLiir  Mr.  (  .  hrn 
pressed  this  point  upon  us,  I  should  hava  thought  it 
noarguable.  The  law  merchant  has  anq;tteetionab)y 
bt«n  altered  this  Act,  wbioh  portly  to  mmut  and 
pertly  applieatho  eodalittg  Feetora  Aob  fleoliaaai, 

sub- section  '2  Ui),  exprf»a«!y  PTiacts that  nolllfa|giB  thiS 
Act  &hikli  oiiect  the  provisions  of  the^Paoturs 
Act,  or  any  enactment  enabling  thi.:  apparent 
owner  of  goods  to  dispose  of  them  as  if  he 
were  the  true  owner.  The  effect  of  this  legislation, 
tbirefore,  has  been  to  enable  a  buyer,  ivhu  has 
obtained  poesesaion  of  the  bill  of  lading  vi  h  the 
cuiun-ut  of  the  owner  to  lii  nl  with  it  as  effectually  as 
be  njight  have  done  before  if  he  had  had  property  as 
well  as  poaseaion.  By  section  25,  Biib  ■wtion  SI.  bis 
transfer  ia  made  ai  eflsotaal  i|  bo  IPMO  a  avoantite 
agtAt  inposeeestopof  ttw  Roodiordoeiimenti  with  the 
cijust'nt  of  the  owner;  and^  by  section  2,  suL-se.-iioii  1, 
a  dikpoeitiun  of  the  goods  by  a  iiiurcautiie  agunt, 
under  such  druumstancea,  "  is  ae  valid  as  if  he  wi^re 

areaaly  authorized  by  the  owner  of  the  i^ooda  to 
(e  the  same."  I  have  no  hesitation  in  holding  that 
a  transfer  of  the  bill  of  lading  is  n  disposition  of  the 
goods  within  the  meaning  of  those  words  in  this 
Motion.  But  Mr.  Cohcij  t  hpn  fell  l>ack  on  section  47 
of  the  Sale  of  Qoods  Act  which,  he  said,  now  dHftues 
the  only  teraisi  under  which  a  buyer  may  defeat  the 
affat  to  stop  m  iramitit  by  a  sub-sale,  and  that  tbia 
oiie  doee  not  fall  wifbin  fbem.   But  the  opening 

Words  of  this  section  would  be  sufficient  to  introduce 
th«  Faetoie  Aot  legislation  into  this  enaotmeut, 
it  il  had  aoi  dmb  oihwiriie  iprowly  pt§m 


served.  They  are,  "subject  to  the  proviaions  of 
this  Act  the  unpaid  seller's  right  of  at/)ppage 
in  trnntitu  is  not  » fT<  i  t.  1  by  any  sale  or  other  dis- 
position of  the  goodu,  which  the  buyer  may  have 
madOb  nless  the  seller  has  aaeented  thereto."  It 
then  pvoeldee  that  iriiere  a  dooament  of  title  to 
goods  bBS  been  lawfdly  tnuuferrad  to  any  person  ae 

buyer  or  owner,  he  ir.;iy  dofi^rit  the  rip.  t  to  stop  by  a 
transfer  of  the  docuuieut  u,  person  who  takes  it 
iu  good  faith,  and  for  vuluable  consideration.  Mr. 
Cohen  contended  that,  in  this  oase.  the  biU  of  lading 
had  not  been  "  lawfully  tnaiferred  "  to  Pintscher  aa 
buyer,  inasmuch  as  it  was  not  intended  that  the 
property  should  pass.  But  by  section  11  of  the 
Factors  Act,  **  the  transfer  of  a  !  ^  ument  nwy  be 
by  indors^mnnt,  or  where  the  document  is  by  cuatoui, 
or  by  its  express  terms  transferable  by  delivery,  or 
makes  the  «odi  deliTeraUe  to  tbe  bearer*  then  by 
deKvery."  Delivery  by  tbe  Sale  of  Chwds  Aot,  s.  02, 
iiKeaijrf  "  voluntary  tnuisfer  of  possession  from  one 
person  to  anotiier."  I  thiuk  there  can  be  no  doubt 
whatever  that  tbe  bill  of  lading,  which  was  indorsed 
in  blank,  was  in  this  case  "  lawfully  transferred  "  to 
Pintsdier  as  buyer.  It  would,  indeed,  be  a  strange 
result  of  thi^  If  frislation  if  the  transfer  of  a  bill  of 
lading  by  n  buyer  tt>  a  sub-purchasur  under  the 
statutory  •  u  iitions  were  inetl-  t h  il  U>  <'i>-ivt\.i  the 
vendor's  rights  iu  the  case  where  ouch  trausters  are 
most  likely  to  take  place — vir...  while  the  goods  are 
still  in  traoflit.  Tbo  xeealt  is  that  all  Mr.  Cohen** 
points  fail. 

I  liiivii  il.'jilt  with  the  C!if;r  thT-niigiioiit  upon  the 
same  iooung  aa  that  upon  which  it  was  dealt  with  in 
tbe  court  below — viz.,  as  though  the  transfer  of  the 
bill  of  lading  was  from  Pinteober  to  Oahn  direct.  No 
point  wae  made  before  ne  upon  any  other  hypotbeeis. 

As  to  the  point  that  there  had  been  a  bargain  made 
by  Pintscher  witli  CiUm  before  the  former  got  posaea- 
sinn  of  the  bill  of  lading,  the  answer  is  that  Cahn's 
title  rests  on  the  transfer  of  the  bill  of  lading  fur 
cash,  utd  not  on  the  prior  bargain. 

I  think  the  i^peUante  are  entitled  to  judgment. 

Ru.MBK,  LJ.,  read  the  following  judgment: 
Section  25,  sub-section  2,  of  the  Bale  of  Oooas  Act, 
applies  if  Pintscher  obtained  poeseseion  of  the 
bill  of  iadhig  with  the  oonsent  of  Stsinmaun  &  Go. 
Now.  ••poaMMiott*'in  that  oontezt  meaoe.  I  ddak, 
actual  custody  :  see  the  defluition  of  possession  in  the 
Factors  Act,  18S9,  s.  I.  The  question,  therefore, 
beaimeH  narrowed  to  one  of  C'jw-^y-i.  On  that  "juestion 
I  have  come  to  the  eonclusiou  tbn.t  steinmann  <&  Co.  did 
consent  to  Pintscher  obtaining  th  e  uustody  of  the  bill  of 
lading.  No  doubt  Steinmann  &  Co.  oontemplatad  that 
Pint4icher  would  on  receipt  of  the  bill  of  lading 
H  :t  the  bill  of  exchange  drawn  for  the  price  of  the 
goods  ;  and  when  Piutschor  declined  to  aocepi  the 
bill  of  exchange  he  ought  not  to  have  dealt  with  the 
bill  of  lading;  but  I  do  not  think  this  is  a  oaie  where 
ttie  owner  of  the  bill  of  lading  made  it  a  eondition 
precedent  to  its  ciutody  beiu^  obtained  by  Pintscher 
that  the  bill  of  exchange  should  be  accepted,  so  that 
if  the  WU  of  exchange  was  not  accepted  it  was  not 
the  intentiiui  of  Steinmann  &  Cu.  that  Pmtscther 
should  obtein  the  ooelody  of  the  bill  of  lading.  I 
think  the  circnmstanoee  negative  that  view.  It 
appears  to  me  that  Steinmann  &  Co.  did  intend,  and 
consfnt,  that  the  bill  of  lading  and  the  bill  of  ex- 
change should  both  come  into  the  actual  custody 
of  Pintscher,  though  alter  Pintscher  obtained  that 
custody  he  had  oertaiu  dotieB  to  dieoharge 
between  him  and  Steinmann  ft  do.  with  regard  to 
hotli  i]i)cumcntA.  Steinmann  &  Co.,  in  short,  consented 
that  Pintscher  should  obtain  the  custody  of  the  bill  of 
kdiagt  Cboagh  tiM|y  did  not  oooieiit  ibat 


Digrtized  by  Google 


4^ 


CoUKl  OF  APPKAI* 


ALLXN  v.  YKSTBY  of  FUI.HA1I. 


CovBT  or  Arf  gAi. 


should  UM  tba  bill  of  UAing  «ft«r  it  came  into  his 
ovitody  befiOKO  aooeptinK  the  mil  of  exchange :  see  the 

obserrations  of  Lord  Cairns  id  S^fj  ' >r  i  v,  llarriton. 
It  follows  that  Piutacher  was,  for  the  purposes  of  this 
case,  in  the  position  of  a  meroautile  agent  having 
po8.se8«ion  of  the  bill  of  lading  with  the  oonsant  of 
the  owner;  and  accordingly  Molton  8  «f  tiieFtfltors 
Aotp  1888,  applies,  and  the  plaintiffs  obtained  a  good 
tifle  to  the  gfoods.  For,  in  the  cirouinstances  of 
this  case,  it  cmiu  t  in  myopiniori  b«  successfully  con- 
tended bj  Steiomann  &  Co.  that  the  transaction 
brtsMMi  PinMlur  and  the  pUintiffs  was  not  a  dis- 
podfkn  of  ilw  goods  within  the  meaning  of  that 
phnwe  as  nted  in  t«otlon  2,  emb-seotion  1,  of  the  last- 
named  Act.  With  regar  1  {<,  the  second  point  argued 
before  us,  which  relates  to  the  right  of  stoppage  in 
trafitiiu,  1  do  not  desire  to  add  anytiiiqgto  WUM  the 
Lords  Justices  have  alnodj  Mid. 
A/tpml  allowed. 

Solicitor  for  Oie  appellants,  JtieheHrd  If'Aife,  for 

E.  J/.  C!(i.ion  Diifine,  Swansea. 

Solicitors  for  the  zespoDdonts^  IKoodcocife.  HiilaHU,  <& 
Ptrber,  fcr  JWsAow  A  Hamkmt,  liTopxl. 


Ifinh2. 


From  Q.  B.  Div.  \ 
{k.  L.  Smitb,  OoUmf,  and  } 
SooMr,  L.JJO  ) 

AuBV  «.  Tbrbt  or  FOfiHAX.  (a.) 

Mdropofii  manngement — Paving  expenses — .Vfw  atred — 
MttrojH>li9  Management  Adt  1866  (18  it  19  Vid.  c. 
120). «.  105.  ^ 

The  word  "  street  "  in  thr  ejpresston  "  new  stred**  iH 
section  105  of  the  Metropolis  Management  Act^  18M.  is 
iisf.l  i«  it$  jmpnlar  tense— viz.,  of  a  toad  hawing  htild- 
niijs  ertcttd  on  the  a^eining  land, 

Jutlgmeni  of  the  QiiMn*t  Bsnoll  Dhririon  (ante,  p.  9) 

Appeal  from  the  judgment  (reported  anfc,  a.  0)  of 
a  Divisional  Court  (Day  and  BidJey,  JJ.),  <n  ft  case 
stated  by  »  metropolitan  police  magistrate. 

The  ai^peUfttite  were  the  owners  of  certain  premises 
forming,  bounding,  and  Hhiuttm^'  uu  Wa!'.ii?worth 
Hridge-road.  The  respondents,  the  Vestry  of  the 
Piinsh  of  Fulham.  were  the  successors  of  the  Folham 
District  Board  of  Wozkt  bj  'rirtue  of  section  3  of  the 
M*-tropolis  Man^ement  Amendment  Act.  1885. 

Wandsworth  T!ridge-rofifl,  wlilcli  fornied  a  means 
of  approach  to  "Watitlji worth  Bridge  on  the  north  side, 
W  IS  made  by  the  Wandsworth  Bridge  Co.  in  1873  in 
pureuanoe  of  an  Aot  of  Parliameat  ptwnd  in  1864,  by 
^J^icf*  ***"*  provided  thatflieroftJ  wbsii  completed 
Bhonldbea  public  highway  and  one  of  the  parish 
iiigLways  of  Pulham.  and  repairable  in  like  manner 
as  any  other  higL  way  of  thatpMiA  fcwm  tfaw^to*;,.  . 
should  be  repairable. 

For  some  time  the  dielriet  board  refused  to  take 
over  thenaintnaiMe  and  repair  of  the  road,  on  the 

Sound  ttat  tt  WM  hwffidaitly  made,  but,  after  pro- 
ngffl  neprctiations  and  litiKation  between  the 
oompiiuy  and  the  district  board,  an  agreement  was 
arrived  at  in  8«-ptember,  1876,  whereby  the  district 
board  agreed,  in  considsntion  of  the  sum  of  £1,750 
paid  by  the  company  to  them,  to  pat  the  road  in 
repair  and  thcgBcefortk  undntako  tho  JidbOity  of 
renatrinirit. 

In  1877  the  district  board  made  up  the  carriage- 
way of  the  road  with  lliuta  rolled  in  over  a  foundateou 

(a.)  Beported  by  F.  Q.  Buokib,  Se^.  Beirte- 


Nn  channelling  or  terbing  was  done, 
an \ thing  done  in  the  way  of  repairing 


of  hnrd  corf, 
neither  w.hh 
the  foutwjivs. 

The  magistrate  found  that  except  for  the  oaaittid 
channelling  imd  kerbing  the  catmge-way  wu  flttds 
up  and  repaired  in  a  permanmt  manner,  and  in  tb^^ 
same  mode  and  to  the  same  extent  as  new  streets  «-ith 
a  similar  aruount  of  traffic  were  dealt  with  at  that 
period  under  section  lOo  of  the  Metropolis  Msosge- 
ment  Act,  1855.  There  were  no  buildings  upon  tbs 
land  a^joiiUag  the  road  matil  the  year  1890.  In  that 
year  honMewtt*  eieolad  on  the  east  side.  In  \m 
and  1896  honsos  were  built  on  the  west  side. 

In  1897  the  vestry  passed  a  resolution  that  the 
Wandsworth  Bridge-road,  being  a  new  street,  ahcmli 
be  paved  under  the  proviiioiii  oi  the  Metn^oiii 
Management  Aote,  1855  end  1892,  and  ^  tlis 
estimated  erpenses  af  the  paving  works  jI: i*:!'^  W 
apportionefl  upou  thr  owners  of  the  houses  aud  iatiii 
abutting  uf  rjii  the  ?tn  i  L  The  Rums  apportioned  upoo 
the  appellants  were  sums  of  £ooi,  £963,  and  £2W. 
The  ^jpetUaots  having  made  default  fai  p^fusel, 
summonses  were  taken  oat  by  the  vestry. 

The  magistrate  found  that  the  road  was  not  in  IsTT 
a  new  strct't  within  the  meanio);  of  section  ]'<'')  of  tbe 
Metropolis  Management  Act,  l6So,  and  section  77  of 
the  Metropolis  Management  Acr,  1862,  and  that  it 
Wcame  •  new  street  for  the  flnt  time  aftsc  thi 
freotion  4rf  honaes  therein,  end  wee  »  new  ebsst 
within  the  meaning  of  tbe  Acts  when  the  reeolatiooof 
the  vestry  was  passed.  He  acoordingly  held  that  the 
appellants  w«re  liftble  to  pigr  to  tbo  vtefery  ^  mm 
demanded. 

The  Divisional  Ooorl  ftOmed  the  dMWon  «l  ths 

nutfistrate  (see  ante,  p.  9). 
Tne  appellants  appealni. 

Mttanorrant  Q,0,t  9aA  J?,  (hutniiigkam  (Mm*  for  the 

appellants. 

Macaskie,  for  the  zcepoodents. 

A.  Ik  SMrnr,  L.J.— The  appellaati  eontand  ftst 

this  road  was  a  "  new  street"  within  the  meaniog  of 
the  Act  in  1877,  though  no  house  had  then  been  built 
on  cither  side  of  it.  The  vestry  contend  that  it 
then  a  highway,  but  not  a  street,  and  that  it 
a  street  for  the  first  time  when  it  wee  ecptected  iels 
what  is  popularly  known  a*  a  strert  by  thp  hu'lit-'- 
of  bouses.   The  magistrate  btvs  fniud     a  fact  lii^i  it 

wrtS   not  H  street  until  (hn  hous'"?  wcrn  built.  Ths 

ap£}ellants  say  that  that  is  wrong,  because  a  road  msj 
be  a  street  within  the  meaning  of  the  Act,  although  not 
aaingle  baMbg  haa  been  erected  on  either  side  of  it 
Bat  aeotion  lOA  of  the  Metropolis  ManageoMnt  Ad. 

T*'"j,  which  is  the  charging  s-  i  tim,  clearly  cont«li- 
piutus  the  existence  of  houses  by  the  side  of  tb« 
road  which  is  to  constitute  a  new  strec-t.  It 
by  speaking  of  "the  ownera  of  tbe  booaes 
the  greater  part  of  any  new  eCreet,**  end  the  . 
'vho  are  to  pay  the  expenses  of  paving  the  new  street 
tue  dk?acribed  as  "  the  owners  of  the  houses  formiog 
such  street."  lu  my  opinion'the  interpretation  cIau**, 
section  250,  which  makes  "  street "  include  any  high- 
way except  tbe  carriage-way  of  a  turnpike  r^d, 
doei  not  oat  down  the  popular  meaning  of  ths 
word    street."  In  Iti^ineon  v.  Lomi  Board  of  Barton' 


W,  TI,  ^  in,  s  A 


VP 


Lord  Selbora«, 


dealing  with  the  i«imilar  interpretation  of  **  sttwt " 
in  the  Public  Health  Act.  1875,  said :  "  Aa 
intetpretatioii  claoae  of  tbia  kind  is  not  meant  to 
prevent  the  word  reoeMng  Ita  ordinary,  popular,  sad 
natural  sense  whenever  that  «-i  uld  h«  ;  ropt-rfy 
applicable ;  but  to  enable  the  word  as  used  in  Uxfl 
Act,  when  there  is  nothing  in  the  context  or  ths 
subject-matter  to  the  oontiuy,  to  be  applied  t»  i 
tUBfi  to  wUift  it        ao*  ocdinaiiljlM  «f"~ 
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I  look  upon  this  portion  of  the  iaterpretatioo  clause 
B<  nieaniog  neither  mora  nor  luiaa  tbau  this,  thmt  tbe 
proTinoDA  contained  in  the  Act  as  to  street*,  whether 
Mir  itawrta  or  old  streeta,  tball,  tutbtt  (hm«  b«  some- 
diiBgfai  the  subject-matter  and  tlie  oootext  toflie 
contrary,  be  reivd  as  applicaLIe  to  t^^so  rUfferent 
fLings.  It  is  perfectly  cousistont  with  thai,  that 
tiiey  shoold  be  read  aa  applic  ahlo,  and  should  lii 
iffttad,  to  thoae  tbioga  to  whiuh  they  in  their 
Mtaial  MOM  applyt  moA  which  do  not  regnira 
way  interpretaticai  clause  to  bring  them  in  ; 
ud  in  the  natural  and  popular  sense  of  tixe  word 

firfet,'  or  the  word*  'now  street,'  I  should 
ocrtainly  undw^tand  a  roadway  with  buildings  on 
sssh  mam  (it  is  nirt  aaommrj  to  say  how  far  they 
MwC  or  naj  bo  oontmnont  or  ditoontiniioiui) ;  and 
hf  *n»w  itrMfe*  a  plaoo  wbioh  b«ior«  had  not  that 
cbarftcter.  but  which,  by  the  construction  ofbnildiogs 
on  <^ftch  sidt',  or  possibly  on  one  uide,  has  acquired  it." 
But  then  the  appellanti  rely  On  seotion  77  of  the 
Hetropoiis  Management  Aot,  1862,  whioh  bnng*  m 
the  ownen  of  land  almttiog  on  a  noir  iliaat,  and 
makes  them  Uable  to  contribnto  to  paring  expenses  aa 
well  as  the  owners  of  houses.  I  think  the  object  of 
that  was  this  :  Before  the  Aot  of  1862,  where  a  street 
became  paveable  which  had  booMS  aiongside  it,  and 
&!io  at  intenrals  pieoes  of  vaMBft  land  on  which 
b<H>see  had  not  beat  baQt,  the  owners  of  ttie  booses 
kad  to  pay  the  whole  of  the  expenses,  and  the  ownen 
of  the  vacant  land  paid  nothing ;  and  tbisMPtiOB  WM 
passed  to  make  them  liable  to  contribute. 

I  entirely  tgree  with  what  was  said  by  Wright,  J., 
is  Vntry  of  8U  Man,  BoUertea  ▼.  JPalmir,  46  W.  £. 
110.  [1897]  1  a  B.  saO:  ''Whan  Motion  IM  b  oata- 
fi;!'7  I  n  k.  .!  at,  it  is  obvious  that  it  not  merely  begins 
by  tre^Uug  houses  as  the  essence  of  what  is  a  street 
for  the  purposes  of  the  section,  but  later  on  it  goes 
on  to  use  this  expression :  '  And  the  owners  of  the 
booes  forming  such  street  ahall  on  deotand  pay  to 
•uch  vestry  or  board  the  amonnt  of  the  estira^it^rl 
<»xpen8e».'  Clearly  when  that  section  was  paase  l  t  he 
T.-ijUlature  was  thiiiliing  a  street  composed  '.vhoUv 
or  partially  of  houses  ;  and  I  should  say  that  the 
question  whether  there  was  a  sufficient  nnnber  of 
hoaaaa  to  meke  a  road  a  etcaatlor  tha  purposes  nf 
that  Act  would  be  a  qaestion  of  fart  for  the 
mapstiAtr ." 

I  think  the  judgment  of  the  Divisional  Court  is 
right.  This  road  was  not  a  new  street  in  1877,  and 
tiie  aagiatnte  has  found  that  it  did  not  beoome  a 
new  street  till  bouses  were  erected.    The  vaetry, 

thfTpfore,  were  entitletl  to  pave  it  as  a  new  (rtnet 
aud  charge  the  expeuses  on  the  frontagers. 

GO£Lcn  and  Boxsn,  L.Jjr.,  oonoorred. 

Appeal  dUmiBttd. 

Solicitor  for  the  Fippr-llant^,  W'ltfr  M.  Willeockt, 
Solicitor  for  the  respondents,  T.  DlaAoo  WhUa. 


Ml  €wA  of 


Chan.  Div. 


^|;|  Deo.  9, 10;  Kb.  3, 4. 

Davixs  w.  Parky,  (o.) 

A'iminiiiration — C'redUor*$  oeftbn — Bight  of  retainer — 
Decrte  for  aAN<aMnatfe»->Ann  if  aOmu 

bond. 


-(a.)  Bsportad  by  Ralrou  P.  Vmjjxom, 

^arrister-at-  Ijuw. 


77ic  /I'nn  uf  u  rrrilitor't  Hdmim'slrnlion  Loiul  as  hoii> 
used  still  permiU  a  creditor  who  Ima  tai:tu  out  IttUrt  u/ 
adminittration  to  retain  hit  own  debt,  even  out  of  a»»et* 
come  to  hi$  hands  after  a  decret  for  adminitiratiou 
obtained  bi/  other  creditors, 

Xunn     B  irlow  (1824),  1  Sim,  cfe  St,  5SS,  followed, 
Jones  V.  Kvaiu  (1876),  24  [f.  Ji  778,  2  CV*  D.  420, 
dittinguiahed. 

Adjoomed  enmoat. 

The  eUaf  qneitien  la  ttia  mmnioiu  wai  whether 

the  present  form  of  administration  bood  as  now  used, 
after  the  decision  in  In  the  Ooodt  of  Brachenburtft 
'lo  W.  R.  698,  2  P.  D.  272,  dapriied  an  admiaiotimtor 

of  his  right  of  robuner. 
Thomas  Parry,   a   soliallar,  died  inteetate  in 

Xovem1)er,  1SG2,  and  letters  of  administration  to  his 
estate  were  ffranted  t  >  his  widow  ilary  Tarry  on  the 

nth  of  Dci-cinht-r,  1  --hi. 

On  the  20th  of  December,  18G2,  the  usual  decree 
wai  made  for  the  administration  of  the  real  and 
personal  ratateol  ini(nnas  Parry  in  this  action,  which 
was  an  administration  snit  brought  by  certMn  of  bis 

creditr  i  h. 

lu  January.  1867,  the  chief  clerk  certitied  that  a 
sum  of  £405  was  owing  to  the  estate  of  the  deceased 
for  taxed  ooeti  in  a  enit  of  Tardrao  v,  IloweUt  9 
W.  B.  for  payoient  of  wUoh  Acre  was  no  fand 
available  until  after  the  death  of  one  Hannah  Howell ; 
and  he  also  found  that  aroons  other  crediton  of  the 
deceased,  one  WDUan  BonriUa  wae  a  •innple  oredStor 
for  £136 

Thomas  Parry's  estate  proved  insufficient  to  pay 
Fill  the  debts,  and  William  Bjnville  only  received 
£.j6.  William  Bonville  died  in  1872,  aud  bis  sou, 
William  BonviUe  the  yonnfnr  aa  lola  exeontort  proted 

his  will. 

The  widow  Mary  Parry  died  intestate  in  1890,  and 
in  July,  1897,  bttets  of  adminiatration  ds  toats  noa 
of  the  personal  estate  and  elBioti  of  the  sidd  ThooMB 

Ptirry  were  granted  tO  the  said  William  Bonville  the 
younger  as  a  creditor,  and  he  executed  the  u*ual 
bond  of  a  creditor  on  taking  administration. 

On  the  said  Hannah  Howeli'e  daathatnm  ol  £267 
was,  by  an  order  In  T«r*trew  r,  Rdwell  made  in 
February,  1SP8,  dirnctM  to  Ho  pidd  to  William 
Bonville  the  younger,  as  the  legal  personal  reprfl> 
sentative  of  Thomaa  Binjt  On  aeoonBtof  the  aaid  mit 
of  £40d  for  costs. 

WDUam  Bonville  alleged  that  with  arrears  of 
interest  and  the  nnpaid  balance,  the  amonnt  owing  to 
his  father's  estate  in  respect  of  the  said  debt  of  £138 
wai<  £IS2,  tin  J  lie  uow  applied  by  summons  for  a 
declaration  that  as  administrator  de  bonis  uon  of  the 
petiooal  estate  of  the  intestate  the  s&id  Thomas  Parry 
daoeaeed,  he  had  a  right  to  retain  tbe  said  sum  of  £182 
In  dlaoharge  of  the  debt  owing  to  Urn  by  the  said  de- 
ceit*'':!, out  of  thi'  siiid  soni  £l','iT,  ninneys  como  to  bis 
hands  aa  legtil  iftisoual  r«>pre»t)utative  of  the  said 
Thomas  Parry  deceased,  with  a  further  sura  of  £_'.>  on 
account  of  costs,  and  that  he  might  be  at  liberty  to 
pay  into  ooort  the  halanoe  of  the  aaM  aom  of  £S57  to 
the  credit  of  this  action. 

Farterff,  Q.C,  and  Douijlua,iot  the  admixustrator. — , 
An  administrator  has  tbe  right  to  retain  his  own 
debt,  and  he  cannot  be  said  to  be  **  undtdy  preferring 
bis  own  debt"  within  the  meaning  of  the  words  in 
the  aJiiiiiiii'riiti  >n  b(md,  when  he  retains  it  in  the 
manner  allowed  by  law.  Nunn  r.  Barlow,  1  Sim.  &  BL 
688,  la  praobdy  in  point. 

.X'rifU,  Q.C.,  and  Ef'i'ywl,  contra -^T\\c  caMe  uf  /' 
the  Uotni$  itf  Brarktuhnry,  in  consequence  of  which  the 
administration  bond  was  settled  in  its  present  form, 
ihowi  tiiat  the  bond  i«  intended  to  exdnde  tiie  ado 
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IlOMZn,  J. — Therfi  is  no  donht  thnt  the  qnpstion 
raised  here  is  a  very  importiint  one  :  but  I  do  not 
■eo  how  I  CHH  rffusp  U)  hIIow  the  ripht  of  ret^infr 
olftimed  by  the  adn)iaiBtra*^or.  It  i»  ^eitled  law,  by 
deoilUms  which  I  cannot  revi«*w,  that  au  admtniatrator 
bM  »  ri^t  of  retaioing  out  of  *h/^  hgi%\  Auett  a  debt 
doe  to  oimself  as  truatee,  althougli  there  miv  be 
other  creditors,  nr.'l  t!i'-'  (■st.nte  be  insolvent.  It  ih 
also  8ett](>d  that  an  atimuiistrator  citn  do  that,  even 
though  there  baa  been  a  decree  for  administration, 

retain 


mnif 


ud  even  though  the  debt  wbioh  he  olatme  to  n 
baa  been  proved  in  the  adminjetretion  aoHon.  I 

refw,  in  support  of  that  )ft«t  prop'tgition,  to  the  case 
of  Niinn  V.  linrlu  n,  1  Sim.  &  St.  5SS.  Tkat  case 
having  been  decided  so  lon^  Hgo,  I  certainly  cannot 
review  it.  It  waa  argued  before  me,  or  rather  cug- 
fceeted,  that  ihe  case  of  Jtmra  v.  Evant,  S4  W.  B. 
778,  2  Ch.  D.  420,  threw  doubt  on  that  case,  or 
•bowed  that  that  case  ought  not  to  bo  followed. 
But  the  case  of  ■Imes  v.  Erani,  which  came  before 
Hall,  y.C ,  iv&s  p'^rft'ctly  distinct.  There  the 
eKeostrix  who  claimed  the  right  of  retainer  did  not 
Tyweiit  a  dead  ocedttor  vho  had  prared  in  the 
•fflBititotnitldn  aetion  agaimt  the  teatatrfz*a  ailat«, 
Imt  was  a  mere  legatee  under  that  ureditoni'  wUl, 
and  nothing  more.  Of  counie  am  legatee  that  executrix 
had  DO  right  to  retain  that  debt,  and  it  was  so  held. 
That  case  did  sot,  in  my  opinion,  differ  from  or  throw 
doobt  on  Nunn  Barhw,  to  whiob  I  have  already 
referred.  So  far,  therefore,  sa  this  court  is  concerned 
there  would  appear  to  he  on  answer  to  the  claim  of 
this  K-  lniiiiistrator  to  retain  thia  debt.  What  1  desin' 
to  point  out  is  that  I  wish  the  law  was  not  so,  but 
that  being  the  law  I  must  follow  it. 

That  raiaae  a  'vtty  important  qneetioin  indeed  ae 
to  Che  form  of  thn  bond  which  waa  entered  into 
by  ihi'  i  reditor  when  he  obrain  il  letters  of  ad- 
ministration Jc  bonis  non;  it  is  said  that  this  bond 
deprives  him  of  his  right  of  retainer,  and  it  m  qaid 
that  I  ought  to  oonatroe  that  bond  with  xeferenoe 
fo  the  epeeM  faota  of  ttifi  eeae-'namdy,  that  there 
bad  bf>'»n  nn  a'^n  inistration  decree  nnf}  a  proof  nf 
debts  ill  the  fuiTnLiiiatration.  I  cannot  do  that,  Tiiis 
Vxind  in  in  c  lujin'in  fiL  rrii  ;  there  is  nothing  rn  the  face 
of  it  to  show  that  it  wan  entered  into  with  reference 
to  this  particular  estate.  How  can  I  oomtnie  this 
bond  with  reference  to  the  special  cironmatanOHB  of 
this  case  in  one  way,  smd  when  that  eame  bond  comes 
before  me  in  another  case  say  that  I  ought  f  r«  jiIhui  >i 
diffsrent  intwpretation  on  it.  I  must  put  upon  this 
b<ffid  the  proper  interpretetiaa,  regardless  of  the 
■pedal CBWiinataiiiMiaolthiaeawb  manlkokatit, 
it  may  well  be  that  when  the  M  bond  wee  eettled  it 
may  have  been  the  object  of  those  who  framed  it  to 
exclude  the  right  of  retainer.  I  say  that,  having 
regar  1  tij  the  observation  of  Sir  Jamee  Hannen  in  the 
oaee  of  In  the  Goods  of  lirackenbury^  to  which  my 
attwfiOB  has  been  called,  whatever  the  intention 
was  T  can  only  look  at  the  words  of  the  bond,  and 
unless  I  can  gather  that  intention  from  the  words  of 
the  bond,  I  unr.not  rrgn.nl  it. 

Now  I  will  I  )  )k  at  the  bond,  and  one  of  the 
conditions  of  the  bond  is  that  the  admini8tr>itor  shall 
**  well  and  truly  adminiiter  aooording  to  law  (that  is 
to  ety)  do  pay  all  and  dsgular  the  debla  wbiob  he  (the 
intestate)  did  owe  at  his  dectase  in  a  due  courjp  of  ad- 
minitttratiou  rattsMbly  and  proporliouably,  and  accord- 
ing to  the  priority  required  by  law."  I  pause  there 
bnore  cooe^oing  the  idlowiag  worda  to  oontider  what 
ttiatmeaaa.  If  the  worde  I  have  read  atood  alooe,  it 

•rnip;ht  wrll  hp  thnt  thf?  administrator  might  find 
bmat'jlf  in  tbia  uiij^'li'Hsaiit  jiuyiti'.ju— he  might  have 
ample  asaets,  and  he  might  tKiv  an  undoubted 
oreoitor  of  the  intestate  coming  to  him  and  aaying, 
"SlMMe  pay  m J  debt  not  of  tu  amte  yoo  IwTe  ui 


hand."  The  administrator  might  kno*  m  t*-.}ng 
whatever  of  the  existeiicts  of  any  >>ther  debu,  aud 
might  hav«  e^ory  reason  to  believe  the  estate  solrent- 
W<<uld  it  h<*  right  that,  because  of  these  wor^t,  lie 
ebould  be  made  liable  for  paying  this  debt  out  of  tbs 
asseti,  in  the  event  of  subs  quent  debts  of  which  h« 
had  no  notice  taming  np  ^  And  again,  oaght  he  to 
be  consii^'' rf'rt  '^■iiviiip  hrr/kf-n  hi«  h<"ind  becaa*e  he 
did  not  pay  ail  the  di^bts  mtcittly  fin  i  io  proportiaa? 

That  would  be  a  strange  posittoQ  in  which  to  place 
an  admiiiistMtar,  and  it  woold  be  ouiiooa  to  asewhrt 
theUabilitywaa.  If  anadmniatnteroogfattohebdl 
entitled  when  he  has  ample  assets,  and  koowi«  of  the 
t'xi<t»-nce  uf  uo  other  debt^,  to  pay  the  debt*  te 
does  know  of,  be  ought  to  b«  allovei  to 
so ;  and,  if  be  may  pay  other  debti,  why  maj 
he  nut  pay  his  own.  I  do  not  tnink  it  vss 
ever  intended  to  place  an  administrator  ia  ttii 
difficult  position  ;  bat  the  bond  might  hare  bsea 
so  construed  if  the  AOrili  ntjpped  at  th^  pIsOB  I 
broke  oil'.  But  the  words  do  not  stop  there.  I  think 
I  havtt  shown  a  very  good  TCMOO  wh;^  they  ihoald 
not;  ef«nthiQgpreMdingi«gaif«ni0d*mm7«pBiaa» 
by  the  KilWmg  wiade :     And  aooordmg  to  As 

Eriorfty  required  oy  law  and  not  unlulv  preferring 
is  own  debt  or  the  debts  of  any  other  of  the 
creditors  of  the  said  deceased  by  reason  of  his  being 
an  adcniuistrator  as  aforesaid."  It  is  oonteopteM 
that  there  may  be  circumstanoae  in  a  partieiilar  flsst 
which  ought  to  be  considored.  Therefore  very 
properly  this  bond  gives  him  the  power  of  preferrinf, 
s  long  as  he  does  not  do  it  unduly.  What  doei 
' '  unduly  "  mean  ?  How  can  I  hold  that  ao  admiais* 
trator  has  not  a  right  in  a  proper  caae,  out  of  A* 
legal  aaseti  to  ratian  &  dabfe  doe  to  himeiiif  M  a 
trustee.  I  oaimot  hold  it  It  la  not  **  ondohr  pi«> 
ft-rriug  "  this  debt.  Indeed,  if  as  trustee  he  represec'? 
a  creOitor,  he  ia  compellable  at  the  iastauc<i  of  his 
cettai  que  trust  to  enforce  his  rifhts.  How  oaa  I  hold 
that  an  adminiatrator  i«  anduy  preferring  his  on 
debt  when  the  law  aajs  that  he  may  retain  oaymeot 

of  it.  T  (Io  no*  ?fi«  ray  way  so  Uy  hold,  ana  f  *r  th* 
lUiAOUs  gjveu  I  hold  ihiit  the  true  t  cms  true  ti-jd  of  tliii 
bond  stLll  leaves  it  open  to  th^^  a  irmmst r.itor  t:<  retiia 
hi4  own  debt  so  lonff  as  the  law  allows  him  this  ngttt 
of  retainer,  and  so  long  as  ha  ia  not  in  that  roepeet 
acting  unduly.  For  thaee  reaaone  I  hold  that  the 
administrator  is  entitled  to  retain  his  debt  in  aeeoid- 

rLTice  with  this  summons,  and  he  will  be  at  liberty  to 

pay  the  balanoe  into  ooark  Both  parties  will  be 
aUowad  their  ooati. 

Solicitors,  Berkeley,  CalcoU,  TL>U(nr:iy,   f  T* 
SlUrley  Wodmer,  tat  C,  E.  Murria,  Oaruukrthea. 


Nutt  i-.  Easton.  (a.) 

Mortgage — Power  of  tale — Duttf  of  vryarigagtt  ezwtUMf 
— Purchase  of  mortgaged  proi>rTty  hy  ia  tot  ^WtHt- 
gagee — Private  contract —  Vaitdity  "f  sale. 

The  executrix  of  a  mortgagee^  some  months  a/tef  Hi 
death,  sold  the  property,  which  uxu  reversionary,  rftdrr 
the  power  of  sale  in  the  mortgage,  to  E.,  who  had  ac^ 
as  solicitor  for  the  mortgagee  in  regard  to  the  mortpfi 
nnd  in  reg9rd  to  certain  negoii'utioM  for  Mtf*^f  ^ 
projyfrtff  md  /«  proving  the  mortgagee's  WiTI.  Vi&litt 
f''.'-'  >'.i'f  was  given  to  N-,  the  oimu-.r  of  the  equity  ■/ 
rrdn'ij'tioTi,    A',  thereufx^n  nn*frUd  tlnif  he  irrrj  enUtiid 

(a.)  Beported  by  J.  F.  Wai^y,  hriiq.,  £«rnstv^ 
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to  thf  yroptrty,  but  tiofik  no  «tcp  unUlf  aMNV  lAan  nin* 
ytart  nJttn'vtrJs,  the  rtvfrritm  fell  inle  ptntmim,  H* 

thru  hTfit>>)ld  I'll  iirfit, yi  nijin't!ii(  the  rxrciilorg  vf  F..  i<> 
rtdfem  the  mvrUjagr  and  to  iiave  the  jtropertu  attijfntd  to 
I,  > »»  i  n  fKiyment  n/  what  uwt  dw/ur  pnnapnlt  inUrett, 
and  emit. 

Held,  that,  t/if  oa/f  bdnjf  booA  fide  and  a  tufieient 
friet  harivy  been  fuid^  then  Wi$  m  ground  for  »ai/ii>if 
lAc  transaction  wot  ntitt  dmf  void,  and,  asiuming  that  it 
WM  VOiiaUt,  th/rf  wru  tio  ground  of  wAtcA  ti»  fiaintiff 
amid  avtnl  himtilf  fi  r  avoiding  it. 

The  riiJfS  J'.r  '(  u\  rtijaijur  rjrrcifiinj  hin  pmiyer  of  sitlr 
laid  duirii  ill  Fmijir  v.  Fiirrars  (Ijiiuitodl,  ',i7  W.  R. 
190,  40  C7(.  D.  .iil.j,  aud  iu  Keiitit-dv  v.  trnfford.  45 
TT.  R.  671,  [189TJ  A.  V.  180,  wmidertd  and  applied. 

Aotinn* 

In  libit  Mliim  it  W»8  soagbt  to  set  aside  a  sale  by  a 
mwtiiag^  of  a  oootingent  rereraioiiaiy  aatevMt  in 
■Imk  (with  •  polioy)  iisder  tbe  power  of  nl«  oon- 
taintd  in  tbt^  nujitgii^e  dofd,  an  BgainHt  tbo  plaintiff, 
i»ho  had  purthiinwl  tbe  ajortgagor's  tqiiity  of  rn- 
denijition  ;  arid  to  have  it  declared  that  an  iudfiiture 
dated  tbe  24th  of  Janunry,  18SS,  purporting  to  bo  ihft 
conveyance  on  wle  of  tli*'  said  propfrty,  ought  to 
CtMJDd  M  a  Mcunty  only  for  the  amount  of  tbe  mort- 

Kge  priscifal  with  interest  thereon  from  tbo  24tb  of 
Doatj,  18(Hi,  Mid  for  tlie  poUoy  premiaiM. 
By  •  dc«d  of  thM  IMh  of  May,  1884,  mad*  batwo^u 
W.  E.  Riyoii  of  tho  one  jiart  and  R.  IT.  Matthows  of 
tbe  other  part,  iu  consideration  of  £150  advanced  by 
31  at  thews  to  Royon,  Boyou  aesi^ned  to  Matthews 
both  a  fODtingent  reversionary  legacy  invested  iu 
stock  subject  to  the  life  inttrest^  of  Uoyoa's  father 
•nd  mother  and  to  the  contingeooy  of  Boyoa's 
deatb  m  tbe  lifetime  of  bis  father,  Md  alto  a  policy, 
subject,  «•  to  both  tho  pMmiaMt  io  xademptiou 
OD  paymmt  of  £150  and  toterMt  tiierfloo  at  8  per 
ot-nt.  per  atmum  ;  and  tho  paid  deed  containi'd  an 
absolute  power  of  sale  of  tbe  premises  and  a  pur- 
cbaser'n  j  intt  <:ti  on  clause. 

By  deed  of  the  fih  of  October,  I88(j.  made  between 
Boyou  of  the  one  pait  and  the  plaintiff  of  the  other 
part,  iu  ooond«ratioo  of  £15  paid  by  the  plaintiff  to 
Ac^oa,  Bof  Ott  awigntd  bis  equity  of  redemption  nf 
th«  Mid  HMCtfiCiMl  paiperty  tu  the  plaistiff  «bMkntalT» 
end  iiotioe  In  writing  of  tina  assigtimeiit  wm  ihartly 
•ftfrwards  given  to  Matthews. 

Boyou  haviiig  made  default  in  payment  of  two 
quarters'  iuteresr.  Matthews  sued  him  and  on  tbe25tb 
uf  Jaanary,  1887,  recovered  judgment  against  him 
for  the  principal  and  two  qnart«ra'  interest  at  8  per 
oent.  Ou  the  14tb  of  April,  1887,  the  mortgaged 
yioperly  wm  offered  for  sale  on  behalf  of  Matthews 
at  the  maii.  but  wM  Mi  Mdd.  On  tbe  9th  of 
August,  1887,  Mattbewe  £ed  Inving  bis  widow  wde 
executrix. 

Baston,  who  had  acted  as  8olit:!t^Jr  i  .^Tnttljews  In 
tbe  mortj^'HL't',  find  nction,  a-i'i  Hboriive  .-jiUL-  sit  thi? 
mart,  acted  as  solicitor  for  the  executrix  in  jjrovmg  his 
wOL  The  plain tiiF  had  been  asked  by  Eastou  to  take 
over  the  mortgage  security  in  December,  1886,  but 
took  no  step.  Easton,  bein^  pressed  by  Mrs.  MatUiews 
to  find  a  purchaier  end  bewg  unable  to  do  m,  at  last 
agreed  to  buy  for  £180,  the  amount  due  to  the 
mortgagee  for  principal,  interest,  and  costs.  By 
deed,  dated  tbe  2  )th  of  January,  IH.SS,  between  Mrs. 
Matthews  of  thtj  <  ui  j  utt  nad  Eaiton  of  the  other 
part,  in  oonsidcxahuu  r>f  i'lSO  p«id  to  her  by  Ea«tuii, 
Mrs.  Matthews,  lu  exercise  of  the  power  of  sale  con- 
taiued  in  the  murtgege  of  the  15th  of  May,  1884, 
•SMgnbd  to  KeetOM  the  mortgaged  propuity,  subjout 
to  the  said  life  interasta  aacr  contingency  fro«  from 
all  equity  of  ttdemptim ;  and  notice  in  writing  of  thia 
•■i^nnnit  tfM  abiortly  «lt«vw«(d»  pven  to  tbe  plaiBr 
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tidf,  who  wioto  to  Beaton  oomplainiog  of  what  had 
been  done,  and  eMrrtrd  that  be  ifea  adviied  that  be 

was  entitled  to  the  property,  but  \/>ok  no  atflpi.  Oil 
tbe  'ith  of  Fobmary,  1895,  Easton  «'ied. 

On  the  -Jth  of  April,  1897,  the  reversionary  in'erest 
fell  into  possession  on  the  death  of  the  survivor  of  the 
life  tenants.  On  the  17th  of  De<^mber,  1897.  tba 
phiiotiff  issued  thn  wnt  in  tbe  abivo  artion. 

Eve,  Q.C.,  and  Johnston  Edwards,  f.ir  the  plNiotiff  — 
A* against  the  mortgagor,  iu  whose sboos  Nuct  Bta.nd><, 
a  paruhase  by  the  solicitor  of  the  mortgagee  cannot 
be  sustained:  Martinson  v.  Ch^irts,  30  \V.  R.  795.  21 
Oh.  D.  867.  at  p.  800;  Me  alao  miiU'mb  MinehiH, 
SMadd.  91;  Lowiui  (Jhax^rook^  8  Mar.  200.  at 
p.  207  [CozEXS- Hardy,  J.— Thu  purchaser  there 
was  a  mere  noniineo  of  the  vendor.];  Farrar  v. 
F.irrar^  {Li„ut«l),  31  W.  R.  190.  40  Ch.  D.  39,;.  In 
l^iummre  V.  Uitlsworthy,  '6  Jur.  N.  S.  1049,  6 
W.  B.  Ch.  Dig.  47,  55,  the  solicitor  of  tbe  mortgagoe 
vendor,  who  at  such  solicitor  had  the  policy  in  his 
possession,  bought  at  the  sale  by  auction,  and  Stuart, 
T.C,  treated  the  sale  aa  whoUjr  iavaUd,  and  wboDB  the 
snlfl  is  by  private  contraet  the  aaaie  nda  appKea. 
[CozEys-TTAiaiV,  T  rrferred  to  the  (fi'fci  in  In  re 
Bioyea  Trusis,  1  Mac.  iV  O.  ISS.  at  p.  494.]  Tbe  prin- 
ciple is  that  tbe  mortgag' I r  <  :i  ui  i-  J  t  i  i  ull  on  the 
mortgagee  so  to  oouduct  a  sale  under  the  power  of  kale 
aa  toget  a  lessonable  price,  and  a  sale  to  a  man's  own 
agent  ia  inconriitent  vrith  thii  principle,  and  therefore 
invalid:  Onm  t.  WriglUt  8  Jur.  972;  sew  alrto 
.1/.-rr/utt  V.  Anchor  R'eenbmarg  Co.,  9  W.  E.  7281. 
[Co/en8-Hari)Y,  J.,  rtfened  to  Warntr  ▼.  JurtA, 
aO  W.  R.  731,  20  Ch.  D.  -  ?."ohudy  is  prejudiced 
by  the  delay  in  paying  off,  oud  it  malces  no  difference. 

Attbury,  Q.C.,  C.  A,  Bvmtlt,  Q.C.,  and  Leunn,  for  tbe 
dt^fwidanta.— Aianmiiig  eietythtaig  ia  favour  of  the 
plaintiff,  he  haa  atood  aalde  for  ten  ^»aM  i»itb  full 

knowledge  of  the  circumaiancea  and  hu  rights,  and  u 
harrwl  by  his  delay.  Dotciitu  v.  (imzehrmk  waji  qiut« 
It  litfir.  lit  (jase,  and  there  was  no  qui  -liuu  of  Imhes 
there.  Eastou  was  not  Mrs.  Matthew's  solicitor  m 
tbe  matter  of  tbe  sale  wbeu  be  bought.  If  ihn  trans- 
action is  bon3  fide,  aa  is  admitted.  Easton  did  not 
bay  as  her  agent.  Kennedy  v.  De  Trafford,  45  W.  B. 
871,  C18871A.  a  180,  ahows  that  Oraie  T.  WrigU  ia 
not  law.  The  eolidtor  acting  for  the  vettdor  at  the 
time  of  and  in  th<  j  ii -li  i^i  — that  is,  as  the  vendor's 
ajjent  for  sate — canuut  buy  on  the  common  law  rule  of 
principal  and  agent,  ^tfartinton  v.  '  ,'  -  ,  ^-ora  bt  yond 
ttie  earUitr  omm.  It  is  impossible  to  say  that  the 
transaction  here  was  not  a  sale.  It  was  intended  to 
be,  and  waa  a  sale.  Therefore  the  plaintiff  only  reliea 
on  aa  equity.   How,  then,  can  he  succeed  f 

They  also  cited  Beckford  V.  Wadt,  17  Yea.  87;  Ok^ 
T.  Edmondton,  8  De  O.  M.  ft     787,  A  W.  B.  Ob.  Dig. 
60;  Ltvu  V.  iSUi'uhm,  [1899]  1  Gb.  A;  and  Km^kt 
Boun/«r,'6  W.  li.  oGo,  568. 

Ett$t  in  reply. — Eaatoa  bad  notice  that  there  had 
been  no  exercise  of  tba  poww  of  aal*  ia  the  plaintiffa 
view.   The  platntifP  eoold  tiierefore  i«deem,  as,  and 

when  he  pleased,  in  virtue  of  the  relation  of  mortgagor 
and  mortgagee  subeisting  between  him  and  Easton, 
nnd  WHS  not  bound  to  elect  at  aaj  paztioatar  tioio 
whttther  he  would  do  so  or  not. 

Cozens -Habby,  J. — In  my  opinion  the  plaintiff 
has  failed  to  prove  his  CAse.  From  an  early  stage  I 
have  thought  that  the  osuse  depended  ou  a  qucetion  of 
law.  There  was  a  time  when  a  mortgagee  selling 
under  bia  power  of  sale  waa  thought  and  said  to  be 
a  trustee  for  tale  sabjeat  to  all  tba  obligations  and 
disabili'iee  of  eoab  a  trustee.  It  waa  nud  dkai  bo 
must  sell  for  tiio  beat  price ;  that  anyone  iwbo  Mlad 
aa  bia  agent  aoold  aot  ODf  lor  biaNalf  •that  ill  b«n»« 
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HiOB  Court. 


NcTT  «.  Ejlbton.— Ix  as  Ehoadis. 


HlOH  COCST. 


ficitilly,  frnri  Ijiiii,     V.-\'i  nil  drpends  on  ilii'  question, 
Is  the  luort^agtie  to  be  regard«>d  as  a  trustee  r    If  be 
is  not  •  irnnee,  it  i»  difBoalt  to  see  bow  a  ttmnnetioa 
betw«eo  •  mortgiigw  mUiag  imdsr  liit  poww  and 
hi*  tolkitor  ena  be  opmed  at  the  butenoe  tst  the 
mortga^r.    I  am  happily  reHt'V(><l  by  fho  anthi  ritifs 
from  deciding  the  point.    It  was  laid  Uown  by  the 
Court  of  Appeal  in  Farrar  v.  Farrar»  {Limited)  : 
"▲mortgagee  with  a  power  of  sale,  tbougb  often 
«all«d  a  trustee,  is  in  a  very  different  position  from  a 
trast^e  for  sale.    A  mortgagee  is  uudor  obligations  [ 
to  the  mortgagor,  but  he  has  riglits  of  his  own  which  | 
he  is  entitled  to  oierciae  adversely  to  the  mortgagor. 
A  trustee  for  sale  baa  no  business  to  jilace  hisuclf  in 
•ucb  a  position  as  to  gif«  liM  to  «  oooilisfc  of  iDterest 
and  duty.    But  everf  movteaga  oonffani  upon  tlia 
mortgagee  the  nght  to  reann  his  MoorH^  and  to 
find  a  purchuser  if  he  e^n,  and  if  in  exercise  of  bis 
power  he  acts  bond  ^/ide  aud  takes  reasonable  precau- 
tions to  obtain  a  proper  price,  tbe  mortgagor  has  no 
ndnsa,  even  although  morem^ght  have  been  obtained 
for  tbe  property  if  the  lala  bad  been  postponed," 
37  W.  R.  V)>',  1"  Ch.  D.        pp  410,  411  ;  aud  again 
mure  Btroii^^ly  and  ni"re  clearly,  if  potwible,  by  the 
House  of  Lords  in  Kennedy  v.  de  Trufford  :   "  If  a 
mortgagee,  in  exercising  his  power  of  sale  exercises 
it  in  good  faith  without  vuf  intanliOB  of  dealing 
imfairly  by  his  mortgMon  it  would  be  rery  difficult 
indeed,  if  not  impMtible,  to  establish  that  be  had 
been  goilty  of  any  breach  of  duty  towards  the  mort- 
gagor.    .     .     .     It  is  very  difHoult  to  define 
oxbaastirely  all  that  would      included  in  the  words 
'  good  faith,'  but  I  thii^  it  would  be  unMasaneble  to 
roqnire  the  mortgsgea  to  do  more  than  exerelee  Us 
power  of  sale  in  that  fashion."  45  W.  R.  671.  [1S97'| 
A.  C.  ISO,  p.  IS.j,  per  Lord  Hwschell ;  *'  If  a  mort- 
gagee selling  under  a  power  of  sale  in  his  mortgago 
takes  pains  to  comply  with  tbe  prorisious  of  that 
power  and  acta  in  good  faith,  I  do  not  think  hi^ 
conduct  in  regard  to  the  sale  oan  be  impeaohed," 
p.  192,  per  Lord  Maonaghten. 

Ik  tbe  case  before  me  no  iinpututic  ti  wan  tun  le  of 
bad  faith.  Am  I  to  treat  the  trausactiuu  m  not 
nmoimting  to  a  sale  at  all  ?  It  was  a  hand  jide  trans- 
Mlion,  and  a  auUioiettt  prioe  was  paid,  and  there  ia 
therefore  no  ground  tat  saying  it  is  whdly  nnll  and 
void.  It  boars  no  resemblance  to  a  sale  Ly  a  person 
to  a  tiustco  for  tbe  Tendor,  which  is  no  sale  at  all. 

It  may  possibly  be  that  it  is  a  voidable  transaction. 
I  am  not,  however,  satisfied  that  Mrs.  Matthews 
oonld  have  avoided  it,  and  fail  to  see  any  gromd  <A 
which  the  plaintiff  can  avail  himself,  who  has  never 
stood  in  thfl  posi', lou  of  a  client  to  Ed-stcu.  This  in 
eiiniigh  til  ilfcl'.iii  the  i.H.Hi',  but  I  caught  to  add  that  I 
am  not  satistied  that  Eastou  ever  waa  solicitor  acting 
in  the  matter  of  the  sale  of  this  property  for  some 
MiMidan^  time  pxior  to  the  assignment  to  him. 
Ilie  olraametanoes  were  known  to  the  plaintiff'  in 
January  or  February  1  and  according  to  bis  own 
story  he  th«sti  took  advice.  Knowing,  therefore,  tbe 
facts  and  his  rights,  he  deliberately  stands  by  for  ten 
yeais.  This  being  ao,  no  authonty  ia  noceasaty  to 
•bow  thai  a  court  of  equity  will  not  assist  him  after 
•ucb  an  interval.    I  dismiss  the  adton  with  OOtti. 

Judgmmt  fnr  the  df  fmdanU. 

Solicitors,  xVuW ;  Etuton  dt  VargiU, 


Q.  B.  Div.  1 


IN  BATSTKBUFTGY. 

Jan.  23 ;  March  29. 


(Wiigbt,  J 

Tn  re  Rhoades. 
Sat  fMU  L.  RtUMOm,  (a.) 

Il'iukriif.fn/  —  hiSiJveiif  nUUe  —  AdminittrnUn*  — 
Executor'i  right  of  retainer — Bankru^jf  Ad.  1*^3 
(46  *  47  Fid.  e.  Si),  a.  ISft. 

Thf  e.rf'  ufrij-  of  an  ii.^ali-ent  iettator,  againM  »hmf 
futalf  ail  ordrr  fir  admiiiintnifion  in  harJiruptfy  had 
hirii  vvjdr,  pud  Offr  to  (hr  '■jlkinl  nrtiorr  all  «(n:'.  ■i-'^'j 
of  her  U$iaior  n«  »ht  had  colleded,  »»  igmnuut  i>f  im 
right  to  retain  the  amount  of  a  debt  due  to  her  from  thf 
tfttator,  for  tohich  the  pre$mted  a  proof.  On  dkm*ri*g 
that  she  hail  a  right  to  retainer  $he  wUMnm  W  prwf 
before  it  hail  htn  adpidiaUed  upon,  and  m^v^l  /'  r  t 
declaration  thai  she  %m»  entitled  to  retain  lh<,  yrtioW  «/ 
the  debt  due.  to  her. 

Heldf  thai  the  esMCufrM  was  entiM  to  her  right  ^ 
retainer. 

Motion  by  the  executrix  of  G.  W.  Rhodes.  d««Mi=<l, 
for  a  deolsntioa  of  bar  right  to  retain  out  of  tks 
assets  of  the  deoaaaad  tbe  amount  of  •  debt  daetohw 

from  bim. 

O.  W.  Rboades  died  ou  the  1  iiu  of  April,  189S;  kii 
widow  proved  his  will  as  executrix,  proce«de<i  !o 
coU^t  bia  asaeta,  and  paid  tbe  money  into  her  aeooant 
at  Glyn  &  Co.'s  bank.  Upon  the  11th  ol  lalf  At 
received  notice  that  a  petiti(m  had  been  piMltai 
for  the  administration  of  the  deoeiaad'e  ertala  is 
bar.kriipfi  y.  An  ci  der  waa  made  thereon,  and  th* 
official  receiver  call.  !  upon  her  to  hand  ov«  tbe 
amount  she  had  coll-  -t<  i,  which  then  atood  at  fsW. 

The  deoeaaad  owed  Mra.  Bho«des  £60i.  b«t  At, 
being  ignorant  of  her  ti^t  to  retain  her  debt,  peK 
over  the  f8{>5to  the  officinl  rweiver,  andattttaMel 
August  put  in  a  proof  for  her  debt. 

Diacovering  soon  afterwards  that  she  had  a  right  of 
retainer,  ahe  withdrew  her  proof  upon  the  litk  of 
Auguat,  and  applied  to  the  official  receiver  to  reoog- 
ui/.e  her  right  of  retainer*  Onhia  xafaial  abakoMtol 
the  present  motion. 

Heed,  Q.C.,  and  ilott,  for OMniolian.— The  exflontaix 
having  ])aid  this  money  over  under  n  nriatoheef  law 

the  court  is  entitled  to  deal  wifli  the  matter:  JEr fa»fc 
Jainf»,  /::  '  r'onj.j^i,  22  W.  R.  937, L.  R. 9 Oh.  App.609 : 
Ex  parte  .Simmonds,  In  re  Cari.ac,  34  W.  R.  421,  16 
Q.  B.  D.  308.  In  an  administrati'm  suit  the  exaeator 
nefw  loat  bit  r^f^t  of  retainer  by  paTOWiit  into  eoait 
or  to  a  reoetver :  Tn  re  ffarriton,  laiimtr  Barritm, 
■.ii  W.  R.  73fi,  32  Cb.  D.  395. 

Whinnevt  for  the  ofHflial  reoeiver.— The  exeautris 
has  no  right  of  retainer  aave  so  long  as  ahe  rcmaiM 

executrix,  and  the  eflToct  of  thf  order  for  adrainistia* 
tion  in  bankruptcy  divests  the  property  from  tka 
executrix  and  vests  it  in  the  tnistHe.  She  shonld 
have  exercised  her  right  of  retainer  before  notioe  of 
petition,  or  at  least  declared  her  intention  of  as«r- 
oisingit:  In  re  William,  Ex  jiarte  Levrit,  8  Monai], 
65 ;  /a  re  CHIM,  46  W.  B.  851,  [1898]  I  Q  B. ». 

Reed,  Q,0„  npUad. 

Cttr.  Q'fr.  re'' 

March  29.— Wbiokt,  J.— G.  W.  Ehoades  di&i 
aolvant  on  tbe  14th  of  April,  1898.    His  will  was 
prored  on  tbe  39th  of  June  bj  bia  widow  mi. 
ezeontiiz,  who  waa  a  oredttor  fbr  £804  9a.  4d.  8ha 

proceeded  to  get  in  the  pstatn  and  paiil  tb?  m^nflyj 
which  ahe  ooUectod  into  n  bd-ak  lu  her  owu  umM. 


(o.)  Beported  by  F.  M.  Fbasckx,  Baq.,  Baniatv 
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On  the  lltli  of  July  she  had  notice  of  a  oindilogr*i 

petiuLiu  for  iiihi:iri:-,trfLli;i:i  in  liiiikruptcy.    On  that 

JtftiUoa  tb«  usual  order  wrt<j  made  ou  the  2oth  of 
alj.  On  the  30th  the  offii  ial  receiver  required  her 
to  pay  to  him  tiM  tmeU  which  the  had  ooUwtod,  and 
Ike  paid  tii«m  over,  and  cm  tbeSth  of  Angmt  the  put 
io  ft  proof  fcr  her  claim.  She  was  then  for  the  lirat 
♦ime  informfil  by  her  solicitor  that  she  hatl  a  right  of 
>Miiier,  and  on  the  l.'ith  of  August  her  proof  was 
ftitiidrawa  and  a  claim  uf  retainer  was  asserted. 

Tlie  Battkraploy  Act,  18S3,  s.  125,  enacts  hj  sub- 
•Kilon  A  that  an  order  for  administzatioii  in  bank- 
n;  tty  shall  have  "  the  like  oonsequenoee  .  .  •  M 
mci'T  an  administration  order  made  on  the  petition 
oi  »  cmiitor."  and  by  sub-section  5  "  tlt<>  property 
<if  Uie  debtor  shall  vest  in  the  official  t  ei  eiver  of  the 
ttwrt  tmitaa  thereof,  and  he  «baU  forthwith  ftto- 
tffld  to  naKxe  and  dfalrilrale  tba  MaBO." 

It  steins  pi  r.n  from  Jn  re  HithUirk,  33  W.  T?.  fiHO, 
J&Ch.  D.  'Mi,  Mid  In  re  Orm',  M  L.  T.  liep.  jl, 
j2  W.  R.  Dig.  (>,  that  the  order  for  administration 
<iid  oot  of  iteelf  affect  the  right  of  retainer.  In 
tlw  fermer  of  fheee  oeeea.  Fry.  L.J.,  said  with 
r rfrn  i.(  0  to  a  balanre  ordpr  under  the  Ck>nlpanies 
X:.-Ji-  "  This  order  is  analogous  to  the  old  admin- 
istration decree  and  the  preai^nt  adiniui^-tratiou 
jadgment,  a  form  of  judgment  which  it  is  uotohous 
dosi  act  a£Fec^  the  right  of  retainer  of  the  executor 
...  it  leaves  unaffected  all  the  pioritiee  end  all 
the  rights  which  exist  in  due  oomee  of  adminis- 
tnti"U." 

Iq  /n  re  Williama,  Ex  j>artt  which  was  relied 

«  for  Ae  official  receiver  in  the  present  case,  the 
Moqn  loiiglit  to  be  retained  woe  not  received  by 
tieeseeiitorimlil altar  admntistnlion order,  and  the 

jadgment  seems  to  prnf  rf-d  on  that  ground :  fis 
to  which,  however,  see  Williams  on  Exec  utors 
(9th  ed.),  vol.  1.,  p.  BSfi.  Nor.  I  think,  would 
the  mere  fact  of  payment  into  the  hands  of  the  official 
rv«eiver  of  assets  oollected  hy  fhACKeontor  neoewaiilj 
W  the  right  of  retainer,  any  more  than  Mfnunt 
ioto  »x>urt — StahUchmiJl  v.  Ltit,  1  8m.  &  O.  145 ; 
Chmum  V.  Dewet,  5  Russ.  29 ;  Tipping  v.  Poioer,  1 
Hftre  405  ;  Richmond  v.  White,  27  W.  R.  678, 12  Ch.  D. 
i>''\ :  or  payment  to  a  receiver  in  an  adndnifltiation 
MiMo:  In  rc  Harrimm,  lAOiMW  t.  UwfriUMt 
If  the  debt  for  wUeh  tiie  ezeontor  dainu  tiba 
right  t,  ,  I  f  t^Lii  is  disjmted,  as  iu  the  present  ease 
T?  was,  it  would  b«  quite  proj)er  that  the  nnst-ta 
■iioald  be  handed  over  to  the  oflicial  receiver, 
aa«l  it  would  be  his  duty  m  tnutee  for  the  interested 
penMBu  to  grim  efBsot  to  the  right  of  letainer  on 
proof  of  the  deht. 

Then  was  hor  right  barred  by  the  fact  that  the  pay- 
ment over  to  the  otHcial  receiver  1  y  .Mrs.  lihoades  of 
the  moneye  which  she  bad  uullected  was  lutule  without 
ressr?ation  of  that  "gbt  and  in  ignorance  of  its 
«ut«nce  ?  I  do  not  Hod  that  ai^  meh  contention 
%^  rai«ed  in  the  oases  whioh  I  have  dttd  of  payment 
iotocourt  ri  I  r  iiv.rs;  and  if  it  was  right  for  her  to 
pay  over  the  moneys  without  any  express  r^iervatiou 
ti  her  retainer,  I  do  not  think  that  in  so  doing  she 
M  be  held  io  have  tiienby  made  any  election 
orwdvedan}  right,  the  facta  negativing  any  inteDtion 

of  that  kind. 

i-'orther,  it  was  held  m  Ac  }x.irie  Jamts, 
rv  Ooitdvn,  that  a  payment  made  to  a  trustee 
by  an  ezeeation  creditor  under  a  mist^o  of  law  may 
betbe  sabjeet  of  nKet  hy  the  courts  and  it  was  said 
that  the  trnatee  is  an  officer  of  the  court  and  holds 
the  money  iu  his  hands  for  equitable  distribution 
ftccorditig  to  the  directioua  .  f  ttw  .  mrt  ;  and  this 
dnristnti  waa  followed  and  ejttended  in  Ex  parte 
Simmond*,  In  re  Camac,  and  although  it  has  often  oeen 
that  tetainer  ie  not  to  be  aided  wbece  there  ie  no 


legal  right  to  it,  stiU  if  there  was  a  legal  right  to  re> 

tainer,and  it  has  l  ei  n  ^uspendedby  a  mere  wlip  f  lirou^b 
ignorance  of  a  Mmewhat  obscore  right,  it  seems  to 
me  that  the  doctrine  of  Em  paH»  Jama  may*  U  neew- 
sary,  be  api^ied. 

Lastly.  It  it  said  that  flie  right  is  barred  by  the 
fact  that  Mrs.  Kboades  has  proved  for  her  claim.  It 
was  held  by  Lord  Chelmsford  in  Slummi  rs  v.  Elliott, 
16  W.  R.  489,  L.  R.  3  Ch.  App.  19  j,  that  the  right  was 
barred  in  a  case  of  bankruptcy  where  not  only  had 
proof  been  made,  but  divMsndt  bad  bean  reowved 
aud  kept,  and  several  ca-ses  (''.j..  Ex  parte  Downer,  18 
Ves.  290  ;  Ex  jxirtr  Solomon,  1  tx.  &  J.  25)  decide  that 
a  ])roof  may  be  au  abandonment  of  securiUes. 

But  iu  the  present  case  the  proof  was  withdrawn 
before  adjudication  npon  it.  In  /"  re  Deerhunt, 
Ex  jMirte  SfuioH,  8  IfoRell  268,  38  W.  £.  XHg> 
24,  Cave,  J.,  says  there  fino  doobt  that  a  eredHor 
may  witli  lr*i\v  his  proof  before  it  has  been  adjudi- 
c&ied  upon,  and  I  have  not  found  any  contrary 
decision ;  and  if  the  (>xecutrix  had  the  right  to 
withdraw  her  jtroof ,  it  seems  to  me  that  i^on  the 
wHbdrawal  of  it,  every  oonse<iuence  dependent  on  the 
mere  fact  of  making  it,  wases.  It  might  have  been 
otherwise  if  the  proof  had  been  made  with  knowledge 
of  the  right  of  retainer.  That  might  have  been  a 
final  election  to  prove,  although  it  could  not  have 
been  aoinfeanded  m  this  eaee.  lo  the 


there  was  a  mere  slip,  witbovt  any 
there  was  no  delay  in  retrieving  it. 
I  tUnk  that  the  daia  onglit  to  be  alloirad. 

Solicitore  for  the  aftpUaeaA,  3*AomM«,  UraeKe,  A 

/tittihi/. 

Solicitors  for  the  respondent,  Adam  dt  Adamt, 


<£oui;t  Of  appeal. 

Prom  Q.  B.  TJhr.  ) 
■  (A.  L.  Bmith,  Colling,  and  Marofa  26. 

Romer,  L.JJ.}  ) 

TBOXvwnr  avs  Ahoibib  v.  Loomov  Ctomm 
Ooumnx..  (a.) 

Pnicft'cr  —  Part!''-  -  Joinder  of  de/m'lants — Separate 
torts — AileriuitiLt  ciaiina — Negiiijvnllt/  letting  down 
hautt — Ord,  16,  r.  7. 

Thf  phiintifft  claimed  damaget  by  naton  of  (h» 

dtffhiltDitu  having  nefjUgently  excavated  the  $uh^it  o/tht 
strut  it'l/ttiiiinrj  the  j'latutilh'  jireiiii.^-K,  <in<l  no  ialen 
atoay  tUt.  siij>j»<rt  therct>J\  thereby  catamg  a  jmrt  of  tlte 
preinitet  U>  aabaide.  The  defmdanU,  in  their  stattmud 
of  defence,  denietl  that  the  injurie*  comoiained  %om 
cauttd  by  their  ads,  and  alleged  that  tn«  inJuritB  wen 
caused  by  the  neg}i<ientr  of  a  wakr  <:om}xtn>i  in  leaving 
their  imt^r  main  tntuJktenUy  ttoppeii.  The  plaintiff* 
therun>on  upj^Mi^WthtlD^COII^aMlfMdtftndl^ 
in  (As  oi^ton. 

J7«U,  that  Ikt  floitses  of  adhn  ugainri  f&e  dl^endkmit 

itri'f  Hit  vxtter  comiKtny  were  separate  and  distinct,  and 
that  therefore  the  taaitr  a>mp<.iiiy  muld  not  be  added  as 

Appeal  from  an  order  of  Bigham,  J.,  at  chambers. 

The  plaintiffs  were  the  lessees  and  occupiers  of  a 
house  and  premises  ui  n  n'ri  i  along  wliiili  rlic 
defendants  were  oonstmcting  a  sewer  under  section 
19ff  of  the  lletropolie  Kanagement  Act,  1856.  

(a.)  Reported  by  W.  F.  Baibt,  Esq.,  Baniiter- 
at-Law. 
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The  stiittuitnt  of  claim  alleged  that  the  premises 
had  for  more  thau  twenty  years  been  supporte<l  by 
the  fluth  and  aoU  adjoining  thereto ;  that  part  oi  the 
premiaet  ooiulitedof  a  vault  and  cellar  which  extended 
nnder  the  footway  of  the  street;  and  that  the 
tlfefendaiits  negligently  and  improperly  excavated  the 
eurth  and  soil  of  the  stM  ^  t  a  ljoining  the  vault  aud 
cellar  and  abstraotfld  the  subsoil  and  subsoil  water 
supporting  the  pnwnfaMW.  by  reason  whereof  tho  vault 
•sd  cM^ar  bcwMM  endud  and  iDjnnd.  Tb«  de- 
ffloodante  in  thdr  itotoncnt  of  delenoa,  «Ui«  Aeoying 
negligence,  alleged  that  none  of  the  injuries  were 
OMued  by  the  acts  complaineii  of,  but  were  uau«(^d  by 
the  negligence  or  default  of  the  New  River  Co.  in 
leaving  their  water  main  at  a  point  in  front  of  the 
prnnlaM  nnstopped  or  imniffioMntly  and  improperly 
stopped. 

The  })laiu*ifFs  thereupon  applied  to  add  the  New 
Kiver  Co.  as  defendants,  and  the  judge  at  chambers, 
reversing  the  order  of  the  tuaster,  granted  the  ap{)li- 
eati(Hi. 

The  defoidanta,  tha  Londoin  County  Gotmoil, 
appealed. 

F.  F.  DaMy,  lor  {be  Lon&n  Ooonty  OoimnL^be 
claim  agunst  the  New  Biver  Co.  is  founded  upon  a 
different  cause  of  action  from  that  against  the  London 
County  Oounoil.  The  learned  judge  ai  te<l  up  m 
ord.  16,  r.  7,  but  that  rule  does  not  authorize  the 
joinder  of  distinct  causes  of  action.  Order  16  deals 
with  tho  joinder  of  parties  and  not  with  the  joinder  of 
causes  oi  action:  Bmurthivnite  v.  Ilaunay,  43  W.  K. 
113,  [l.s'Ml  A.  C.  494;  S,„ll,r  v.  Or<^it  W'fttru 
Itaxl  niu  (■„.,  1')  W.  R.  51,  [18901  A.  C.  450;  On,'',rv. 
Ooulh  ,-!^/',  4G  W.  H,  ■2U.  [1898]  1  Q.  li.  ;M3.    Rule  4 

S applies  before  action  brooght.  Bule  i  allowi  a 
luntHf  during  the  p(rogi«e«  of  tbe  action  to  add  a 
efenJaut,  where  h<'  is  in  doubt  lis  to  which  of  two  or 
more  persons  his  cause  of  action  is  against.  The 
oaaee  of  principal  and  agent,  where  the  claim  is  against 
tho  principal  upon  the  contract  and  against  the  agout 
fbr  Dreaon  of  warranty  of  anfhomy,  atend  on  a 
different  footing,  as  the  claims  against  each  arise  out 
of  one  common  transaction  :  lluudurtu  Raihrnii  Co.  v. 
Tnrker,  25  W.  R.  310,  2  Ex,  D.  301  ;  Jlnindts  v. 
Mciiwmith,  4d  W.  E.  17.  [1896T2  Q.  B.  464.  The 
dedaionia  Stenuini/,  25  W.  B.  519,  5  Ch.  D. 

606,  oannoi  h»  satpported  siooe  the  decisions  in 
SmnH^waitB  t.  Hammy  and  Sadler  ▼.  Chrtat  Wutern 

'I'uvhil  J(L-{i,.K.n,  for  the  plaintiffs.— There  is  here 
only  one  cause  of  action — namely,  the  subsidence 
caused  by  the  acta  eitlier  of  the  London  County 
Council  or  of  the  New  River  Co.  The  damage  to  the 
premises,  and  not  the  excavation,  is  tho  canseof  action. 
For  that  one  cause  of  action,  the  plaintiiTa  are  uncertain 
which  of  two  persons  is  liable.  Tb«rofore  they  c  n 
join  the  two  as  dufendaut.s  uoder  ord.  I'i,  r.  7.  In 
both  Jlmuinras  iiiiUimy  Co,  v.  Tucker  and  KtnneU  r. 
Mciiwmith  there  were  two  causes  of  action,  one  agaimtt 
tha  principal  on  the  oomtcact,  and  the  other  against 
the  agent  for  brsMdi  of  warranty  of  aathority.  These 
oases  aro  not  affected  by  the  de  cisions  in  the  Honsti  uf 
liOrds.  Vhild  v.  Stmmin^,  which  has  never  been 
ovamled,  is  diieelly  m  point. 

A.  L.  Smith,  L.J. — -In  my  opinion  this  appeal 
nrast  be  allowed.  The  plaintifh  have  brought  an 
action  against  the  London  County  OovnoO  fbrbaving 

let  down  a  house  of  which  they  were  the  lessees  ami 
occupiers  while  the  county  council  were  doing 
excavating  work  in  connection  with  a  new  sewer. 
The  defence  of  the  county  uuuncii  is  that  they  did 
not  let  down  the  house,  but  that  it  was  the  fault  of 
the  N«w  Siw  Oo.,  whoat  main  leakedj  Ottd  thereby 


the  soil  became  soaked  with  wat^r,  and  it  w*«  thst 
which  caused  the  house  to  sub^i  !>      The  pliiin'.tls 
thereupon  applied  to  have  the  New  Kiver  Co.  sddei 
as  defendants  in  the  action.  The  que«tim  is,  Ooi 
they  be  added  ?    I  do  not  agree  that  the  omtj 
council  and  the  New  Biver  Oo.  are  not,  upon  tii* 
iJaiii'iir.-.  ^iSAumption,  indopcii-li'Tit  tortfeasors.  Tm 
one  18  sued  for  lettini^  down  the  house  by  excsvstioo 
work ;  the  other  is  s jught  to  be  sued  for  aUovitg 
the  water  to  eaoape  irom  the  main  and  ttm  nadsr- 
ing  the  ioH  wit  ror  die  support  of  Ilia  beua  Hi* 
question  must  be  which  of  the  two  brought  dowr.  'h 
house.    Tho  law  ui>ou  the  matter  ha&  b<^i  &&ttl«d  b< 
the  House  of  Lords  in  SmurthwaiU  v.  tlaum^.  tiut 
order  16  deals  with  the  joinder  of  parties  sad  wt 
with  the  joinder  of  separata  censes  of  sctiOB. 
Tlie  authorities  before  that  decision  had  ur«t  into  » 
rather   complicat^xl   state,  but  since   that  dedsioo 
it  is  now  uuTibcessary  to  refer  to  the  earlier  cww. 
because  the  House  of  Lords  has  now  laid  down  tlut 
order  16  only  applies  to  joinder  of  parties.  Jcinia 
of  causes  of  action  is  dealt  with  in  order  18.  laaf 
opinion,  if  the  plaintiffs  were  allowed  to  join  the  Ktv 
lUver '  Co.  as    li  fondants  they  would  b«?  joimng 
separate  causes  of  action.    It  is  not  to  th«  point  to 
say  that  the  damage  is  the  same  in  each  case.  Tli'' 
question  ia»  Who  is  the  tartfeasor  F    It  is  not  s 
question  nnder  rale  7  of  order  16  as  to  wUeh  ef  No 
defendants  is  liable  upon  the  one  cause  of  licti  >n. 
actiou  in  an  action  for  misfeasaiicti  against  the  L.4idi)i 
County  Council,  and  the  plaintifis  seek  to  join  b  i\ax 
action  a  claim  for  misfeasance  against  the  New  fiitct 
Co.   Those  are  two  separate  oaoaes  of  actkiB.  Is 
Sadler  v.  Ormt  WaUni  Railway  Co.  two  rsilaij' 
companies  occupiiHl  premises,  one  on  each  side  of  w 
plaintiffs'  pre ms'  ,  ind  each  of  the  '^impanies broi^;l:t 
up  their  vans  iu  fruut  of  their  own  premisss.  aad  tk 
plaintiff  sued  the  two  companies  iu  one  actisn  to 
obetmotang  tha  stnet  and  oausiiig  him  ioeentwieBar 
and  annoyanoe.    'fai  that  case  Xord  Watson,  «tj 
put  the  matter  vor>'  pithily,  said:    "It  is  perfei-tly 
obvious  that  the  scatemeuL  of  claim  far  the  appe- 
lant sets  forth  two  separate  and  distinct  zvtaa 
of  action  against  two  separate  defendants.   I  <!□  m-)'- 
think  that  upon  any  fair  oonstrootion  of  his  pleadiD^ 
thern        t  forth  any  joint  ilaim  against  the  (irfeo:- 
ai^isj.    iu  these  circumstances  it  ha?  be»en  painToliT 
aiijiarcnt  from  first  to  last  cf  the  leanie^i  arsxuntfit 
Wfi  have  beard  that  the  contention  of  the  appellsot  a 
not  only  unsupported  by  authority,  but  is  in  the  txA 
of  authority."     In  my  opinion,  in  the  pnaentsaa 
there  are  two  separate  and  distinct  cause*  of  soliDa 
agJiinst  two  scjianite  defendants.    Tli  it  dfaatm  ^ 
binding  upuu  us,  and,  ii  I  may  say  so.  I  eotirv^y 
agree  with  it.     It  is  impcariUe  to  bring  this  cur 
within  ord.  16,  r.  7.    It  is  aiid  that  oar  pcsHsi 
deoidon  is  in  cooAiot  with  what  we  decided  in  Beea^ 
V.  .1f' T^i'Tafr'r,  but  I»aid  iu  that  c;i.s.'  that  "  thered.t* 
it  will  be  seen,  i*  sought  against  two  jwrsons.  bat 
right  to  it  arises  out  of  one  comm  iii  traus;i>;ioc. 
That  decision  doeenot  in  any  way  offend  against  ssf- 
thiug  I  am  safiag  BOW.  Tba  afpeal  noat  thsnioR 
beMiowed. 

Collins,  L.J.  -I  am  of  the  same  opinion.  Wbrt 
once  it  is  admitted  that  the  House  of  Lords  tic 
decided  that  a  plaintiff  cannot  join  in  one  vn: 
separate  and  distinct  camaes  of  aotioB  sgsiait 
separate  defendanta,  (here  is  an  end  of  tika  case.  If  <t 
were  otherwise,  the  plaintiff  might  have  rdit-d  tp-*- 
rule  7  of  order  16.  But  it  is  now  woll-settki  tt*! 
order  16  otdy  appli«'8  to  joinder  of  pirt;-:*. 
argument  of  the  plaintiffs  seems  to  me  to  be  bsst^^ 
upon  a  fallacy,  that  because  in  this  oaaa  thm 
ooljr  one  daauga  tha  oaaaa  of  aotian  WM  oiia»  he«e«e 
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uuu.y  sfpiirat*  aud  diatiuct  perBons  mt*y  iiHvt 
tributed  towards  it.  Tiie  fidlacy  lioa  in  confunitiu'  lli" 
'lamnum  witb  the  injuria,  two  tkiiigs  wLiub  are  quite 
distinct.  Ttutt  which  ooustitutes  me  cause  of  action 
ii  tlM  injuria.  In  this  oaae  the  acts  of  the  London 
Ooanly  Oooocil  and  of  the  New  River  Co.  are  quite 
jBitinol^  and  oonttitate  a«|Mmt«  titfwrti*.  As  liie 
joint  nvolt  of  two  ii&gm  iiid«pend«nl  torti  fbe 
j-JtuJitiffs'  prt'iuiics  suljisirled.  There  is  only  oj,i' 
dumage,  but  thcru  are  two  Ciiusos  ui  fvcliou.  Whi  u 
lirnnttU  V.  Mrllw!  <tK  is  (ixaiiiincd  it  is  cleiir  tliat  it 
does  not  touch  the  present  caae.  That  was  au  action 
against  an  agent  for  breach  of  warranty  of  authority, 
and  the  pUinttffs,  being  in  doubt  whether  the  agent 
bad  or  had  not  authority,  were  held  entitled  to  add 
tbepnne^al  M  a  defendant.  Thero  was  in  that  oaae 
one  eontraet  made  by  m  person  purporting  to  act  on 
b«;half  of  anotLer  TI.ito  being'  only  one  contract, 
the  qu^tiou  \vai»,  which  oi  the  two  broke  it. 
If  the  agent  had  authority  to  make  the  coutracf, 
the  principal  would  be  liable ;  if  he  had  no  authority, 
the  agent  would  be  liable.  In  suuh  a  casetheplauitilf 
mohea  the  agent  through  a  technical  claim  for  breach 
of  wvnntj  oi  anlhon^,  hot  Iho  agent  is  liable  to 
the  same  eBteofc  m  11m  panon  oa  vEcae  hahalf  he 
purported  to  make  the  oonttaot  wonld  be  if  he 
had  had  authority  Tho  form  of  action  by  which 
he  is  reached  is  iuimattiriaL  The  quectioa  is,  who  is 
liable  ou  the  octttiMt.  Tho  giaawil  it  qnit*  % 
diiEereut  case. 

Bamsb,  am  otilM  aame  opbioD. 

Appeal  aUovtei, 

Solicitors  for  plaintiffs,  /?n?  '  (%.5,  BUlinq,  &  Cb. 
Solicitor  for  defcoda&ta,  W.  A.  Biaxkmd. 


11.  B.  Diy,  \ 
titb.  Collins,  [ 
Bcr.  Ii.J7.)  J 


March  23,  24. 


From  Q.  B.  Div, 
(A.  L.  Smith 
and  Bon4Vi 

BAwm  AM>  AlfomER  ».  OLE.vToir»  Liwu,  Asmi 

SauxbKKS.  (a.) 

LimiUiUont,  Statute  of — Siuqilr:  r(,ntraet  df  bt  chargeable 
^^ouland — Truttts  dtbtur*— Rrtirfment  of  one  tnu- 
ftp—JPaymenf  of  i«Urt$t  4jf  co-delttt}r— Claim  aftrr 
tixytun—UmiUaian  Att,  ttSS  (21  Jac.  1,  r.  16), 
s.  3— IfcrrandTe  Law  Amndmeia  Ad,  1856  (19  A  20 
rict,  e.  STI,  ».  W—Iifil  Itoper^  IdmiMiiin  Art, 
1874  (57  *  M  Vid.  r.  67),  «.  8. 

Seettm  3  of  21  Jac,  1,  e,W,i$nat  re/xwW  by  $tftion 
8  of  the  Real  property  LimiUtUom  Aett  1874 :  the  t/n  l 

t'f  the  two  Art$,  rtnd  Pwftthtr,  f$  that  no  oefjon  a 

tiinj'l''  f'titraff  if'ff,  M'hith'r  rlninj'aMe  on  land  or  nut, 
tlmll  Itr  hroinjht  afltr  «•>  year$,  aiul  tluit  uo  action  for  a 
$j>e<  ian>j  dfht  ekavf^M^  on  lomi  duU  ie  hroii§hi  tt/ter 

Urelvt  i/fari. 

SattoD  f.  Batten,  n  W.  JL  £69,  21  Cft.  2».  J^ll, 
lU^tiftgitithti' 

VSrtii  V.  Slingsby,  58  £.  T.  JBip.  481,  36  W.  B.  Dig. 
133,  approved. 

In  1R82  the  plaintiffs  advaneetl  money  to  th«  defend- 
a  -'s.  "'hi'  iirr>-  Uii-  ihrff  truflifi  of  a  u-ifl,  thr  If  iii 
1^,1.'/  i^rf'/  by  n  truHiftr  to  thr  plnintilfs  nf  riii:rtijn(jf 
trtMritim  Monging  to  the  tatntr  if  ilir  di f> wlitnt^' 
tef,tatt/r,  but  the  lUfendanta  entetnl  mlu  tat  Lvvtuuiit  (i> 
repay  the  loan.  In  188.1  L,,  one.  of  thi  deftndattts, 
fttirtti  from  (As  trutti  of  th*  wiU,  and  the  tdher  two 
trjuteri  etmHfuied  to  j>ay  int$r«tt  on  the  loan  nniiY  1896. 


(a.)  Beported  by  Baaon  BHD,  Eitq.. 

nt-Law. 


//*  18S)7  the  plaintiffs  brotv/ht  an  miion  n'jainst  L. 
i.ind  the  continuing  trusO'ti  tn  rtccn-er  tht  Imu. 

Held,  that  the  adioti,  being  fur  a  simpk  cotitrati  d*bt, 
although  chargeable  upon  land,  was  barred  as  against  L. 
by  section  Z  of  2.1  Jac  I,  c  l^— being  brought  more  than 
six  ymr$  afier  fAe  oeeroai  ^  the  plaintiffs'  right  of 
action — aiMf  that  eedion  14  of  the  Mercantile  Law 
Amendment  Act,  1856,  jirevented  the  paymetd  of  interest 
'    tJir  rontinHiii'i  IrmUfs  ojurnfing  against  L. 

Decision  of  Lard  Knssall  of  Kulowen,  C.  J.,  ante,  p, 
13.  [1806]  8  Q.  A  829,  merMi, 

Appeal  of  the  defendant  Lewis  from  the  judgment 
of  lArd  Unaaell  of  Killowen,  C.  J.,  at  the  tnal  of  the 
action,  reported  ante,  p.  13,  [1898]  8  Q.  B.  223. 

The  action  waa  brought  to  xooover  nonef  lent  and 
interest.  The  defendanta  were  <31entoii  and  Batmders, 
the  presfnt  truBtees,  liild  Tx-wis,  a  former  tni»tce,  of 
the  will  of  Lewis  Glunt<iu,  who  died  ia  187^.  On 
the  9th  of  8«)tember,  issj,  th  j  ;  uatiffii,  at  the 
reijiieftt  of  the  defendants,  took  aseigumenta  of  oactain 
mortgage  securities  which  formed  part  ot  ilia  eitate 
of  the  testator,  Lewis  Qlenton. 

The  deltadaati  ware  not  partiea  to  ihaaa  daada  <A 
aseignmant. 

On  the  same  date  a  d«ed  of  declaration  of  trast 

was  executed  to  whicli  tlie  plaintifT-*  and  deferwlants 
were  parties,  which  reci'ed  the  above  detxls  of 
assignment,  and  also  r«cited  that  the  plaintifT^,  at 
the  request  of  the  defendaats,  ha  I  advancud  them  the 
SOm  of  £1,660;  and  it  then  provided  that  the 
moneys  advanced  hj  the  plaintifb  should  be  a  first 
charge  upon  the  transfcrrea  mortgage  secdriliBS,  woA 
that  110  stepa  shoold  be  taken  antost  the  niort|piged 
property  or  the  po'sons  entitled  to  redeem  without 
the  consent  in  writing  of  the  defendants,  such  consent 
only  to  be  rofuswl  in  caae  the  defendants,  within  three 
mouths  after  apphcatiou  made  to  them  for  8iich  oon- 
aent,  paid  off  the  plaiutilfig'  daim.  The  deed  con- 
tained no  express  covenant  \if  the  dafsndaats  to 
repay  the  plaintiBs  their  admsna. 

Inuiediatslf  alter  this  aasignmant  iba  defendant 
Lewis  retiredTfrom  the  trust.  The  other  defendants 
paid  the  plaintiffii'  interest  on  the  loan  up  to  March, 
1896. 

The  plaintiffs  having  brought  the  ]ire8ent  nction  in 
April,  1897,  the  defendantJi  set  up  tbe  defence  toat  the 
plaintiffii  had  made  the  advance  »ohdy  ou  the  security 
of  the  mortgages,  and  that  there  was  no  persftnal 
liabili^  on  any  of  the  defendants  to  xvfvt.  The 
defendant  Iiewts  foifhsr  set  np  the  Olatata  of  Lunita- 
tions  (21  Jac.  1,  c.  16),  and  pleaded  that  the  liability 
here,  if  uuy,  was  for  a  simple  contract  debt  whii;h.  to 
far  iw  cniieemed  him,  was  barred  by  Hection  '-i  ot  tliat 
statute,  on  the  ground  that  as  he  Imd  had  uotliing 
to  do  with  the  trust  since  1H82  he  was  within  tht* 
protection  of  sfvtion  14  of  the  Meroanttle  Law  Amend- 
ment Act,  IHM,  by  virtue  of  whidi  the  paynuota  of 
interest  made  by  his  co-oontniotwa  or  eo-daMota.  tb« 
otiier  defendanta,  did  not  keep  the  debt  alive  m 

against  bim»iolf. 

The  plaiutitTs,  on  the  other  hand,  contended  ihat 
the  action  di  l  imr  fall  witliin  21  Jac.  1,  o.  Ki,  as  it 
was  in  subsUmce  oue  to  recover  a  sum  of  money 
secured  by,  or  charged  u^kid,  or  payable  out  of,  laud 
within  tbn  meaning  of  section  8  of  the  Beal  Proper^ 
LimituLiuu  Act,  1874,  and  that  the  pigments  of 
iatersst  tehislMnier  co  trustsea  from  time  to  tisaa 
kept  the  coaim  aBre  aa  against  Lewta. 

Lord  Kussell  of  Killowen,  C.J.,  held  (1)  that  the 
whule  tr&axaction  constituted  a  loan  by  the  pUintiH's  to 
the  defendttDlH.  comitanicd  by  the  security  of  tho 
transferred  mortgages,  aud  thertifore  that  the  defend- 
ants  were  personallv  liable  ;  and  (2)  that,  even  iu  tlie 
absence  d  a  special^  contnct  or  coTenant,  the  om 
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fell  within  section  S  of  the  Beal  Property  LimitatioQ 
Act,  1874,  and  that  21  Jao.  1,  o.  16,  bdng  therefore 
•ntnded,  the  defeodant  Lewis  «m  not  oititlfld  to  the 
tMMAt  of  the  HermntD«  Law  AnMbdnMnt  Aot,  18M, 
8.  14,  aud  Ilia  li»biH*y  -n-ns  Inpt  a]iv6  bj  ttts  pajoientt 

made  by  his  co-trujitt  us. 

From  that  judgment  Lowis  alone  appealed,  and  he 
only  appealedi  on  the  question  ac  to  the  Statute  of 
'imitmona. 

Rafua  Isaact,  Q.C.  (C.  A.  Jins  .dl,  Q.C.,  and  Dr.  H. 
Onmumod  with  him),  for  the  def«ndaBt  Iivwis.— The 
lole  point  k  whtfthor  leotiaa  8  of  the  Saal  Property 

LimitAtion  Act,  1871,  defpnfs  th<>  defpndant'a  rignt  to 
plead  ill  defence  to  the  autiou  21  Jao.  1,  c.  and 
section  '■>  of  the  Mercantile  Law  Amendmont  Act, 
1866.  The  plaintiffii  admit  that  thia  ia  a  simple  oon-^ 
tract  debt,  and  the  defendant  Lewis  admits  tliat  if 
section  8  of  the  Real  Propt'rty  Limitation  Act,  1874, 
applies,  then  the  defflndant  is  out  of  court,  because 
there  has  beoii  in  i;  lainwledgment  of  liability  by  i)art 
payment.  The  defendant  I>ewis  reliea  upon  the  de- 
dMOn  of  Htirling,  J.,  in  Firth  v.  SUngaby,  58  L.  T. 
Bap.  36  W.B.  Dig.  1S6»  in  which  this  rery  point 
WM  aigmd.  The  oaae  of  Svtkm  8*tUon,  i\  w.  R. 
369,  22  Ch.  D.  51 1 ,  is  no  authority  to  the  contrary,  for 
all  that  case  decided  was  that  the  covenant  was  held  to 
be  ffone  when  the  remedy  a^^^ainst  the  land  was  gone. 
If,  howerer,  the  loan  is  not  within  Motion  8  of  the  Real 
Property  LimitatioD  Act,  1874,  tiiat  seeUon  being 
merely  a  replica  of  section  40  of  :?  4  Will.  4,  c.  27, 
then  the  statute  of  21  Jac.  1  itppaes,  and  Lewis  is 
{)rcteLti  I  by  section  14  of  the  Merohantile  Law 
Amendment  Act,  16^6.  Before  the  Act  of  1833  (3  &  4 
WHl.  4,  c.  27)  an  action  to  feoover  on  a  simple  con- 
tract debt  alter  twenty  years  oonld  not  be  maintained : 
see  TopIi$  r.  Bakfr,  2  Cox  Ch.  118,  and  Brockle- 
Ai.rsf  V,  A  -  .jj,  7  Sim.  4.I.S.  Now,  a  Himiiln  contract 
debt,  whether  secured  by  mortaa^  or  not,  must  be 
sued  on  within  six  years.  The  pwiii^b*  ollim  ageinst 
Lewis  is  therefore  barred. 

Dickens,  Q.C,  and  H.  F,  Afaniaty,  for  the 
plaintiffs.  —  The  Act  of  1874  r«pe^  the  Act  of 
James  1  as  to  mxaug  oharged  on  hmi  whatever  the 
fomedy  may  be.  Tm  deasion  of  Stirling,  J.,  in 
Firth  V.  yh'7)rfsht/,  relied  on  by  the  defendant  on  the 
point  raised  here  with  regard  to  the  statute  of  21 
Jao.  1,  c.  16,  is  really  no  part  of  the  judgment,  but  a 
mere  obittr  dictum.  [Homer,  L.J.— I  do  not  agiee 
with  that  statemunl.  I  think  that  Stirling,  J.,  meant 
it  to  Iw  part  of  liis  judgment,  and  we  must  treat  it  as 
moh.]  Svtton  y.  Sutton  decidea  that  in  cases  witbiu 
tUaieotionthe  liiiiifutiun  iLiii  lies  to  the  personal  remedy 
on  tiie  covenant  m  a  mortgage  deed  m  well  an  to  the 
remedy  against  the  land,  and  that  therefore  an  action 
on  tbe  oo?enaat  will  be  bacred  nnlsss  brought  within 
twehe  years  from  the  aoemal  of  the  right.  [RomR, 
L.J. — That  ii.iTply  decides  that  the  limitation  is  not 
confined  to  the  remedy  against  the  land.  But  you  want 
to  make  the  deciaion  say  you  may  bring  either  class 
of  action  within  twelve  years — whioh  it  doea  say^  and 
also  tiiat  you  may  bring  nsither  dasf  of  Mllon  after* 
wards — which  it  does  not  say.^  W  '  nubrait  that  the 
provisions  of  the  Act  of  3  A  4  Wiii.  4,  c.  27,  and  the 
R-!il  Property  Limitation  Act,  1871,  tog.-ther  form  a 
code  as  to  land  and  all  charges  thereon,  and  over- 
rale  the  provisions  thereto  enacted  by  the  sfeatnta  of 
JtHIMa  1*  The  later  Acts  cover  all  common  law 
aotions  inflating  to  money  charged  or  secured  on 
land.  When  Toplis  v.  Balrr  was  1  i  liil  there  was 
no  statute  relating  to  money  charged  on  land,  and 
the  present  question  had  never  th«a  asiwn.  BrockU- 
hmnt  T.  Je$$op  was  daoided  only  oiw  year  after  3  ft  4 
WOL  4  was  passed*  and  tfaa  qnestkm  wooUL  not  be 
fMmmt  to  the  mind  of  theooort.  MmSuUenw, 


Sattun  was  decided,  it  was  thought  that  the  i£t  of 
1874  only  applied  to  the  remedy  against  ths  lul  | 
It  is  quite  dear  that  seotion  8  oi  tha*  AtMismte 
to  any  action  at  law,  even  to  any  aoHaaw  a  fSt^\ 

contract,  and  it  would  seem,  therefore,  th&t  s 
contract  debt  is  taken  out  of  the  statute  of  Ja::; -i, 
although  a  simpk' i  i  uti    t  debt  may  be  paid  o it  ci 
real  estate  within  twelve  years.     In  nr  ,  4^ 

Ch.  D.  39,  38  W.  R.  Dig.  116.    [KoMKt.  LJ.-Tii 
case  is  really  againet  yon,  see  jndgmsnt  at  Haf,  U., 
pp.  44,  45.] 

A.  L.  Smith,  L.J. — The  action  that  gare  n*t  u 
this  apj)eal  raised  a  new  point,  but  fortonstelj  tikaf 
is  no  controveny  between  the  parties  as  to  th«  fvu. 
It  was  aa  aotaen  brongbt  fev  money  leet  npos  i 
simple  contract  loan  sfHnired  by  a  charge  upon  liud. 
and  admittedly  the  action  was  not  oroo^ 
more  than  six  years  had  elapse<i  from  liie  ditl  vkn| 
the  right  of  action  first  aoorued. 

The  real  point  is  whether  or  no  the  statute oiZkK 
WilL  4.  c  27.  or  if  yon  like  it  the  Real  PropMylMt- 
tation  Act  of  1874,  which  modified  itt  prorWeai  n 
some  particulars,  has  repealed  tli    m  liu  prtvi^ionj  ' 
21  Jac  1,  c.  16,  8.  3,  in  case  of  a  simple  coatnc:  icu; 
oharged  upon  land,  where  the  creditor  has  slept  on  lu^ 
right  to  reoorer  such  d^t  lor  more  thansis  ]ssn  sad 
the  debtor  sets  up  as  a  defanoe  tte  eariiar  aUMa 
In  whose  favour  was  the  statute  of  James  p»«d* 
Undoubtedly  m  ij*vuur  of  the  debtor.    B«Minf  ii 
mind  that  fact,  where  do  you  tiud  in  any  stitate  at' 
enactment  that  deprives  the  debtor  of  ttus  jdIm'  It 
was  argued  that  sections  8  and  11  of  the  Baal  Pro- 
perty Limitation  Act,  1874,  cut  down  the  dateo* 
right.    Speaking  for  myself  I  do  not  think  thsttints 
L  H     and  I  think  that  the  ri^ht  that  •  amiir 
contract  debtor  had  under  the  statute  of  Jsmei.  ni 
not  touched  by  the  provisions  referred  to  in  the  h^c 
Act.    It  is  clear  also  that  while  the  Act  oi  JsMS  oKf 
applied  to  simple  cootraot  debts,  the  proiMoaaafdfc 
Act  of  1874  applies  thorn  to  the  case  of  ipeoAi? 
debts  also.    It  was  tu'gued  that  iu  6uUun  v.  Sutt'^  -i 
had  been  decided  that  the  limitation  of  twelve 
imposed  by  the  Real  Propertr  Limitation  Aet,  hji 
on  actions  to  recover  money  warged  on  laail,  sffM 
to  the  personal  remedy  on  a  covenant  in  a  rauttpl^ 
deed  as  well  as  tu  the  reme<iy  against  the  land.  1W 
decision  did  not  touch  the  case  of  an  action  not 
a  covenant,  but  for  a  simple  contract  debt,  sod  «!• 
leally  decided  was  that  in  caaea  within  Ihil 
the  appliae  to  the  penoaial  MM>4f  * 

the  oovenent  in  a  mortgage   deed  as  «w  <■ 

to  the  remedy  against  the  land,  aul,  tb-B^i^* 
that  an  action  on  a  covenant  will  be  brr«l 
unless  brought  within  twelve  yssars  from  tin 
accrual  of  the  light.  Then  Itow  does  that  daa«a 
hamper  lAie  Oftse  we  have  to  deal  with.  WhMV 
cai>»!  was  before  the  court  the  t  *  u* 
cunHidfrin<r  \s'as  not  raised,  and  I  m.i  ..t  a  low  to*" 
how  Liiyi:i:iig  that  was  then  said  lOold 
authority  for  us.   As  to  the  other  cases  cit^. 

Bakett  BroeMekttnt     Jmop,  and  In  rr  Si<: 
as  far  as  they  go  they  are  really  in  iavear  «f  ^ 
appellant's    contention.      In    Firth    t.  3^*^ 
Stirling,  J.,  deals  expressly  with  the  very  poin' 
have  to  dt^iide,  and  iu  his  judgment  he  gives  itn  '^ 
opinion  that  the  provisions  of  the  statute  of 
wereetiU  inforoein  oases  of  tUa  aoct.  Again,  <^ 
text>bo6b8.  infllnding  fhe  laat  edition  of  Dailif 
Bosanquet,  are  all  in  favour  of  the  app-lUrt'*  ^^ 
tention.  I  think  the  Lord  Chief  Justic^i  was     to  '-^ 
an  erron(H}us  view  of  this  question  because  the  tc^" 
argument  was  directed  to  the  point  «h«tbifr  t;i 
money  was  chan^  upon  land,  and  to  th« 
iSfiittonT.iSitftai,  whiahtaalbafora  aaid,  ii  naiiy  *« 
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an  authority  hore  ;  wh«reiaa  the  dw^Uion  of  Stirling,  J.,  . 
in  Firth  V.  SUnijisby,  which  covers  it.  was  not  referred 
to  when  the  action  was  argued.   For  these  reasons 
UwafipflalmiisilM  aUovad. 

Coixms,  L.J. — I  am  of  the 
■id  that  Metion  8  oi  tba  Act  oi  1874  now  oovan  this 
qoMlioii  fai  regard  to  all  claww  of  wMana,  yAMuat 

fonnded  on  a  simple  contract  or  a  specialty  debt, 
when  rr-ad  with  the  decision  in  Sutton  v.  Suttoit.  It 
>  thert  f  rt  ii«  (38«ary  to  see  how  the  law  stood  after 
the  pASsing  ot  the  Act  of  1833  (3  *4  Will.  4,  c  27), 
since  the  Act  of  InT  I  is  merely  an  amending  Ai  t,  and 
merely  affects  the  question  to  this  extent— that  it  cuts 
down  the  period  in  which  such  actions  can  be  bcooght 
Inasn  taraaly  yeata  to  twalva.  Now»  tlia  Aofe  of  Jamet 
tnaetod  {hat  At  yean  dumld  ba  a  bar  to  aotiom  on  a 

simple  contract  debt.  How,  therefore,  can  a  suLse- 
quent  statute  imposing  a  wider  liaiitutiou  over  a 
larger  area  extend  the  liniitiiiL  ju  already  imposed  on 
part  of  that  area  by  a  prii  >r  Act Both  Acts  were 
passed  in  favour  of  the  debtor,  and  he  is  entitled  to 
the  benefit  they  give  him  whenever  his  caw  falls 
withm  either.  Sutton  v.  Sittton  therefdn  haa  no 
baaiinc  on  the  preaent  qneetion.  Bwan  aatnming 
fhat  oedaion  applies  to  a  sinipla  eontmot  debt,  its 
provisions  merely  embrace  iictious  against  a  peraon  as 
well  as  a<bons  against  the  land.  Hupi)09e  it  does;  it 
only  impo»e«  a  fetter  which  does  not  enlarge  the 
rights  of  the  creditor.  Thin  view  is  istreugtheuud  by 
the  preamble  to  the  Act  of  1874,  which  describes  the 
Act  as  one.  for  the  farther  linitatum  of  actions  and  suits 
relating  to  real  ytvymtf*  Tbo  whole  point  is  tiiat 
tUa  Art  of  1874  is  not  am  eaaMingAot  at  all,  as  wai 
poitited  out  by  Stirling,  J.,  m  Kirlh  8tii>ijst>ij. 
Thiit  fact  underlies  the  whole  argument.  I  think 
timt  Lord  Kussell  of  Killowen,  C.J.,  came  to  a  wrong 
decLsion  in  this  caae  because  SntUni  v.  Suiton  was 
givtin  such  undue  prominence  to  during  the  argument. 

BoMSa,  L.J.— Before  1883  the  appellant  oonld 
aattainly  have  pkoded  tha  alatnto  of  Janua,  rinoe  the 
mMan  waa  one  to  enforoe  a  liniple  conttnet  debt 
dbarged  on  land :  Toplii  Baker,  BroddAunt 
Je*»op.  Then  cjuue  the  Act  of  3  I  Will,  4.  c.  27, 
amended  by  the  Act  of  ;  aud  by  the  demsion  in 
Suit- II  V.  >S'«ft>.ii  it  LJi list  be  admitted  that  the  sections 
of  the  Act  of  Will.  4  applicable  to  this  case  were  not 
mmBimmI^  m  was  previously  thought,  to  actions  to 
laiaa  monaj  oot  of  the  land,  but  included  in  their 
iiiiiO>hioiw  what  I  may  call  personal  actions  as  wdL 
Bxoept  so  far,  the  case  of  Sutton  t.  Sulbm  has  no 
beving  on  this  case.  What  we  have  to  oonsider  is 
whether  the  Acts  of  1833  and  1874  repealed  the  pro- 
visions of  James'  Act  in  favour  of  debtors  and  iu- 
ureMed  the  nglit-j  of  Lrt'  iil  irs,  In  niy  opinion  neither 
of  the  later  statutes  were  iiit«ided  to  take  away  from 
debtcff*,  rights  they  previously  posseased,  or  to  give,  on 
tbm  frther  hand,  addttkmal  lignta  to  or  editors,  £Hia 
kHPdlllip  having  read  ■eotuMl  40  of  the  Act  of  1888  and 
•section  8  of  the  Act  of  1874,  said :]  I  find  nothing  in 
the^  sections  which  directly  or  by  implication  repeals 
the  rights  given  to  debtors  by  the  statute  of  James  to 
pl«^d  limitation.  In  my  judgment  these  later  statuttis 
were  intended  to  give  extra  rights  todebtors  to  resist  the 
daiva  of  their  creditors.  The  two  sets  of  Acts  are  per- 
faoUjr  aonaistent,  and  the  pro^'isioua  of  the  lateroiaet- 
iMBfei  oaanot  ba  taken  to  repeal  the  adtantaga  ^ven 
to  ddbtan  hy  the  Art  of  Jamee.  Bead  togetbar  they 
mean,  in  substance,  this — that  no  action  fur  a  simple 
contract  debt,  whether  chargenble  on  laud  or  not, 
aliall  be  brought  after  sLx  yeard,  an<l  that  no  action  U) 
recover  taxy  debt  chargeable  on  land,  cvmi  though  it 
be  a  specudty  debt,  shall  be  brought  after  twelve 
yaao.  Xha  Artirf  1874  doee  not  say  that  an  aotUw 


may  be  brought  at  any  time  within  twelve  yearg  ;  it 
only  says  that  no  action  shall  be  br r  uglit  ftt'L  r  tint 
pohtid.  The  object  of  the  statutes  wa.H  not  to  enlarge 
the  rights  of  action,  but  to  cut  down  the  period  wltnn 
which  alone  the  action  might  be  brought. 

Aypeul  uUlowe<i,  wUh  cottt. 

Bolidtorifwfha  appellant.  CaUtbt,  Lw)i$,  is  SMm* 
SolJoitoia  fbr  lha  req>ondent>,  Mwdet  A  Tmnidifi, 


From  Prob.  Div.  &  Adm.  Div.  ) 
(Lord  Russell  of  Killowen.  C.J..  and  \    MHOh  il. 
A.  L.  Smith  and  Collins,  hJJ.)  } 

"Tn  ToBnoBW."  (a.) 

Ship — Vkarlrr-jifirt!^ —  Witrrnnfi/  <•/  imu'tirthintU 
Voyage  dividai  into  atagei  /or  coaling  purpoiet. 

Where,  in  a  tentratt  for  tm  earruige,  tkf  voyage  i$ 

ineh  t'uit  it  i.-;  ivit  r-atiouihUi  pnfsih!^  for  thr  striimer  to 
cam/,  ill  ii'l<litli-n  (o  hir  rarjn,  sii[fi'-irii(  ont't  to  ttike 
her  fritin  h'.  r  /"'ft  <■/  IikvUuii  t-<i  lirr  iiltitnnt''  tlistiii<Uion, 
and  the  voyage  is  tfiere/ort,  /or  ccjling  purpoaea,  divided 
into  itages,  (ISM  i$  an  iiiiilif!  wnrninty  that  the  vettel 
shall,  at  tht  eimmeaeeme$it  o/  each  stage,  be  seotnorMy 
so  far  a$  rtgard$  the  eupply  of  coal  ntmmtry  far  (hat 

Ap|ieal  from  the  judgment  of  Barnes,  J.,  in  favour 
of  tlie  defendants. 

By  a  charter-party  it  was  agreed  between  the 
plaintiffs,  the  owners  ot  tha  steamship  Vortiyrm  and 
the  deCandants  aa  dtaKteren  that  the  diip  should, 
proceed  to  Cebu,  in  tiia  PhiBpjpfaia  Maads,  and  there 
load  a  I  argo  of  Philippine  protluce  and  proceed  there- 
with to  Liverpool,  and  deliver  the  same  on  being  paid 
a  lump  sum  freight  of  I'l  tn  i  i.  oalUng  at  r^Iar^-  '.los,  if 
so  ordered,  and  if  MarsriUes  not  used  the  freight  to 
be  £125  less ;  the  ship  to  have  liberty  to  call  at  any 
pwts  in  amr  order;  the  act  of  Qod.  perihiof  the  sea, 
.  .  .  floilirinn,  stranding,  dangers  of  navigation 
or  machinery,  negligence,  default,  or  error  in  jadg^ 
meat  of  the  owners,  pilot,  master,  and  crew,  or  other 
servants  of  the  shipowners  excepted.  The  defen- 
dants shipped  at  Cebu,  amongst  other  cargo, 
500  tons  of  copra  in  bags  for  conveyance 
to  Liverpool.  According  to  the  engineer's  log 
the  voyage  'was,  for  coaling  purposes,  divided 
into  thna  stages,  the  firrt  stMe  bong  from  Cebu  to 
Oolooibo,  tha  seoond  from  Ooumho  to  Suez,  and  tha 
third  from  Suex  to  Liverpool.  The  ship  called  at 
Colombo,  where  she  took  in  coals,  and  she  passed 
Pfrim  wifli  ut  <alliug  there  to  coal  owing  to  the 
erroneous  report  of  the  engineer  as  to  the  quiuitity 
of  coals  in  the  ship's  bunkers,  and  when  in  the  Ked 
Sea  the  coals  ran  short,  and  the  master  mixed  828 
bags  of  the  oopra  with  the  ooal  and  burnt  it  as  fuel. 
Upon  tha  aimal  of  tha  ship  at  livecpool  the  platn- 
fiftiratbssd  to  deliver  fha  cargo  wdesBHw  dafeadanto 
made  a  deposit  against  general  average  of  £559,  and 
the  defendants  were  compelled  to  make  this  deposit, 
aud  they  paid  to  the  plaiutifls  the  frt  i_,'lr.  less  £590,* 
the  value  of  the  oopra  burnt.  The  (ilamtiffs  there- 
upon brought  this  action  to  recover  £  j'K),  the  balance 
of  tha  freight,  and  the  defendants  couuterolaimed  to 
reoorer  £M9.  which  they  had  been  oomptUsd  to 
deposit  againrt  genatal  averagai 

*  The  defendants  had  deducted  from  the  total 
freight  the  sum  of  £610,  but  in  their  defence  thoy 
paid  i-jn  into  l  ourt,  leaving  £580  dednotad  aa  tM 

valuti  of  the  copra  burnt. 

(a.)  Beported  by  W.  F.  RABftV,  Biq..  B«>tistst» 
at-Law* 
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'  Thb  Vo&tioibh." 


Oomi  or  AfrtiL. 


Baraes,  J.,  foandupon  the  facf^i  that  the  ship  w!ien 
ahe  started  from  Colombo  liad  not  suiEcient  coals  to 
take  her  to  Suez,  and  that  she  was  in  that  respect 
ansea worthy  for  that  stage  of  the  voyage;  and  he 
held,  upon  the  authority  of  Thin  ▼.  Richards, 
40  W.  K.  617,  [1892]  2  Q.  B.  Ill,  that  the  implied 
warranty  of  Beawortbine<<8  attached  at  the  commeuce- 
nicnt  of  each  stage  of  the  voyaj^e.  Ho  a'::cordingly 
entered  judf^nent  for  the  dufendaats  apou  the  olaim 
and  coimterclaina. 

The  plaintitls  appealed. 

Scnxtton  and  D.  Stephens,  for  the  plaintiffs— Tho 
letOTwd  jud^  was  wrong  in  holding  that  the  implied 
warranty  of  sua  worthiness  attached  at  commence- 
luent  i>f  each  stage  of  the  voyage.  Where  there  is  one 
entire  YOfaga  fhe  warranty  of  seawor&iness  attaches 
at  the  4Minunaooem«Dt  of  the  yoyago  only:  Jkrmon 

WotMridge,  2  Soog.  781.  In  the  present  case  the 
ship  was  Beaworthy  for  tb«  entire  voyage  on  I-  ii.r^ 
Cebu,  but  as  regards  jiennhablef,  anoh  a§  coals,  stores, 
&c.,  she  had  as  much  in  wa^  ni'cesaary  to  takehntotlM 
first  usual  plaoe  of  replenishineat.  It  «M  OOm- 
neiroially  impossiblo  for  her  to  take  in  ooaIs  at  Cebu 
for  the  whole  voyagr  to  Liverpool.  Tht^rn  in  no 
absolute  warranty  that  the  ship,  before  starting  uu 
the  second  stage  of  the  voyage,  will  take  on  board 
luffioieot  coals  and  s'ores  for  that  sta,go;  tbereisooly  a 
pcomlie  or  an  undertaking  tbattbefematoof  tlie  ship  ~ 
owner  will  take  due  caro  to  replenish  thp  stock,  and  tlie 
exception  of  liability  for  the  negligence  of  the  master 
himI  r-)w  and  other  servant-s  of  the  shipowner  covers 
this.  The  principle  is  clearly  laid  down  in  Dixon  v, 
.baJ/rr,  j  M.  &  W.  105;  Bur<jt*s  v.  WirJcham,  11 
W.  B,  992,  3  B.  &  8.  669;  nou;U,<n  v.  Lo^tun,  \\ 
W.  R.  966.  33  L.  J.  C.  P.  37  ;  and  1  Arnould  on 
Marine  Insurance  ('.'nd  el.i  \\,  711,  where  a 
voyage  divided  into  a  river  voyage  and  a  sea 
voyage  u  discusted.  In  Thin  v,  Richards  the  voyage 
was  a  short  one,  and  tlw  oourt  did  not  decide  the 
OMe  upon  the  ground  tiiaf  the  voyage  was  divided 
into  stages.  [They  also  contended  that  the  proj>er 
ctonolu»inn  from  the  facts  was  that  the  ship  started 
from  C<ilonibo  with  sufficient  coal  to  take  her  to  Suez 
•od  that  the  ooal  raa  ahoct  owiog  to  the  engines 
bnaking  down.  They  farther  oontended  tiiat  the 
sacrifiee  whs  h,  gnnoml  average  Racrifice  to  which  the 
defendants  luid  to  uoutribute,  though  this  question 
would  not  arise  if  the  imnlied  wanwitT <rf  MftWOHtbi- 


iiess  had  been  broken.] 


Jmrjih  Walton,  Q.C.,  and  Mansfield  {Ilorridge 
with  tbemlit  lor  the  defendants. — ^This  being  a  voyage, 
which  on  account  of  its  length  has  to  bo  divided  for 
ooaling  purposes  iuto  stages,  th»»  implied  warranty 
of  Beaworthoness  as  regards  the  il  ■•  ipply  attarhee 
»t  the  coiuiutMiuemeut ot  each  stage  ;  2'hmv.  Richard^. 
The  ship  moifc  either  take  in  coi2  at  the  oonunemoe- 
ment  of  the  vojpaoeior  the  whole  voyage,  or  if  it  only 
lah«<«  in  tsoal  for  the  first  stage  it  mast  replenish  the 
ooal  at  each  stage.  The  In  v.  i;  ilicable  to  voyages 
divided  into  stages,  each  uf  which  entails  a  different 
equipment,  is  discussed  in  1  Aruuuld  on  Marine 
Inminuoe  (:2nd  ed.).  p.  711 ;  Pium  Sadler  ;  Quebec 
Mttrint  Jnturann  Oo.  v.  Oonmereiat  Bank  nf  Cbntufa, 
IS  W.  11.  709;  R.  3  P.  C.  234  ;  7.', v.  LuyU>n. 
^h^  also  contended  that  it  was  not  a  general  average 

Car,  adv.  vult. 

Ibrch  11.— A.  L.  Smixu,  L.J.,  read  the  following 
judgment:  This  is  an  aet&m  by  the  owners  of  the 
•teamship  i'(rrti</ern  to  recover  from  the  defendants 
the  sum  of  £610,  l)eing  for  freight  under  a  charter[)'irty 

datud  the  ()th  of  Aii;;ust,  1S:)7,  and  the  det'endiints 

defend  Ihcmsulvua  u|*uu  the  groond  that  the  uargo. 


which  bolonged  to  them,  and  which  t  otaistel  oi 
copra    (a   species  of    cocoauut},    bad    during  tin  [ 
voyage  been  burnt  up  by  the  captain  as  fu'-l  f  jr  iin 
ship,  and  that  this  boming  up  of  the  cargo  h&d  taken 
place  in  OOnMquenoe  of  the  breach  of  the  impiid 
wamnty  of  «f»:^\vorthine8S  which  attiched  t?  th* 
contract  of  artreightment   at  the  comui0Dceoj«nt  of 
the  voyage — that  ia,  that  coal  necessary  for  th«  du* 
proseOtttion  of  the  voyage  had  not  been  taken  oa 
UMird  when    the   slup  commenced  the  charttivd 
voyage,  and  the  cargo  had  therefore  to  be  used  u  fad 
in  the  place  of  ooal.    The  defence  depends  apo'i  % 
point  of  law  and  a  question  of  fact.    The  v<ilutf  if  tht 
cargo  bnmt  equalled  tha  freight  claimed  «!Jiuep>tius; 
as  to  £-0  whicti  was  paid  into  oourt  by  the  defen- 
dauts.  The  charter-party  was  in  ordtnaxy  1am,  aad 
was  for  a  voyage  by  the  platnttB*  ttwiBMMp  ftm 
Cebu,  in  the  Phflijipine  Islands,  to  liverfwl,  caUic^ 
at  Marseilleti  if  ordered.    By  this  charter-pikrty  the 
steamship  had  liberty  to  call  at  any  ports  io  mj 
ccder,  and  hf  the  chart^tr- party  daojm  of  auig^ 
tion  or  madunery,  uegligonoe,  dMrall«  or  emr  is 
jiii^-rtirnt  of  the  owuers,  pilot,  master,  and  ^ri?.*  r 
other  ht  rv.iuta  of  the  shipowner  wef«»  exot'p'.i*^!.  1..- 
jioiut  of  law  is,  as  to  what  implied  warninty  ^i- 
wcwthiness  attaches  to  a  oontraot  of  a&eightmeut  up  jq, 
a  voyage  such  as  the  preeent  when  from  the  necewtr 
of  t  he  ease  the  ship  cannot  start  upon  the  chartwv^i 
voyage  with  an  equipment  of  coal  on  board  Bnffid«!iit 
for  the  whole  voyage  if  the  ship  is  to  ]>  •  a  carp-  | 
carrying  vessel,  whioh  it  dearly  was  the  iuteutiou  e(  ' 
all  parties  that  it  shoidd  be.    It  cannot  be  denied  tb*t 
the  implied  warranty  which  primi  fade  attaches  to  s 
charter-party  such  as  the  present  is  that  the  ship  dnU 
br  Hr;i\vo[  tLy  fu-  ta>^  vovii^'i'  m  Un'  thiu  of  s*iUng,  tj 
which  is  meant  that  it  shall  thee  be  m  a  tit  »t»t«  Mia 
repairs,  equipment,  and  crew,  and  in  all  other  respKti 
Hui&dent  to  take  tiie  ahip  in  ordinary  otxooaitsaoei  ta 
its  port  of  diMtinntifm,  thongh  then  it  no  wanv^ 
that  the  ship  shall  continue  seaworthy  during  Ui^* 
voyage.    That  cools  are  part  of  the  equipm^t  of  • 
sttiamship  I  do  not  doubt,  and  if  the  voyage  in  tlut 
oaae  had  been  an  ordinary  Toyase*  at  to  vhidi  te« 
WM  no  neoeeaitf ,  at  regacdf  teUnc  in  eosL  fcr 
dividing  it  into  stages,  it  cannot  bo  aouied  that  tib* 
steamship  was  uuseaworthy  when  she  start'  J  frvc 
Cebu  on  her  voyage  to  Liverpool,  for  the  ampl- 
reason  that  she  had  not  then  on  board  an  equipment  oi 
ooal  eoffieient  to  take  her  in  ordinary  circumstaaMS 
to  hrr  port  of  destination.    To  obviate  this  difficdtr 
— ami   a   gre.it   difficulty  it  ii   in   caaes  of  lan^ 
voyages  of    cargo-carrying    stcamihips     t  r  it 
manifest  that  no  cargo-carrying  steauujhip  can 
be  seaworthy  when  ahe  etarts  upon  such  a  rojnfft  «• 
the  present  by  reawn  of  the  impossibility  of  kr 
having  on  board  such  an  equipment  of  ooal  as  wiQ  h* 
MiU'icient  to  tatu  her  to  the  p«3rt  of  deatiiia'.i>L;— < 
has  become  the  practice  by  rea^u  of  the  ueoeaitj  of 
the  case  for  cal|g(M)erryiug  steamship  ampm  1» 
divide  these  long  *OftMS  into  atagea  for  tlie  pvpw 
of  replenishing  tbdr  sfiipa  wtfli  ooal,  and  thna  at  fw 
as  practicuLl':  ; 'jmj.l>-!iig  with  the  w^ranty  of 
WOrthiness  wha  h  attached  when  the  ship  oaaune&^ 
tta  voyage.    This  practice  was  resorted   to  in  ^ 
prenent  case,  for  I  find  by  the  engtneer'a  log  that  t^ 
viiyagc  was  divided  into  stages,  and  it  appeaia  horn 
the  average  adjustment  that  the  cargo-ownen  saht^ 
uueutly  acquiesced  therein,  the  tirst  stage  beio^  frjs 
Cebu  to  Colombo,  in  Ceylon,  the  second  from  Coljcnl-o 
to  Saes,  and  the  third  from  Suez  to  LaverpooL  It 
Colombo  the  ship  accordingly  called  and  fooK  ie  eoit 
for  the  second  stage,  but  the  le.imed  ju.lge  h^^foTiai 
and  there  certainly  was  evidence  to  support  hit  fimdiEg. 
that  the  ship  did  not  at  Colombo  t  iko  iu  a  su-riiiaKf 

of  coal  fur  the  second  stage  to  iiues,  mod  thai,  oj 
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reason  of  the  uoal  faUing  short  wlultt  grmaing  up  the 
Bed  fiest  tlw  defendiuits'  oopm  mi  mortad  to  in 
OTderto  oany  the  ship  oa  to  8o«i,  wlMMahe  again 

coalo'^i.  mA  ho  wna  fuabled  to  parfotni  hm  ehvtared 

voyape  to  Liverjwol. 

As  to  fii»>  qui'stiou  of  ftiot,  it  whh  argued  on  bcli.ilf 
of  the  pLtiiutiiTs,  tiiat  tb«  learned  judge  was  in  error 
in  finding  that  th*>  Hliip  was  not  fully  equipped  with 
ooal  wben  it  started  upon  the  i-eoond  stage— from 
Oolombo  to  Boot-  and  tnia  argument  was  principally 
based  ttpon  the  engineer's  log ;  but  this  document, 
when  looked  at,  has  been  so  much  altored  that  little,  if 
any,  relia}<ce  cun  be  placed  thereon.  In  my  opinion 
Barnes,  J.,  hiis  dpalt  with  this  qu«««tion  of  fw;t  in  the 
proper  manner  by  iuvestignting  the  iimoimt  of  uotJ 
oonsamed  by  the  ship  at  different  parts  ol  the  voyage, 
Mid  I  agree  not  only  in  the  result  he  has  arrived  at, 
boi  wita  the  reasma  be  hae  giTen,  whioh  are  folly 
wl  ami  ia  bis  judgment. 

I  come  to  the  jKjiiit  of  Iiti,-,  ivVii  h  i'^  fliis  — What 
Wm»  the  inipliod  WfirrHut^  if  any  (ii  uiattets  not 
whether  it  is  called  a  ^v;l[  [  imtv  ui  an  absolute  c^uidi- 
tiou),  when  the  ship  started  ujkju  the  second  stiif^e 
from  Colombo  to  Suez  P  Was  there  then  an  im]jlied 
wairanty  that  she  had  u  gufHciency  of  coal  on  board 
for  this  second  staiie— that  id,  that  she  was  seaworthy 
ibr  tliat  etaga  ?  Ibia  ia  the  real  point  in  the  case. 
The  abipownerf  aaaarfe  tiiat  there  is  no  such  warranty, 
and  that  the  sole  obligation  they  were  then  under  to 
the  cargo-owners  was  that  their  master  and  crow 
should  not  negligently  omit  to  take  iu  M  il  nr 
Colombo  or  during  the  stages  subsequent  to  the  iirat 
Ilig0»  aad  Aat.  altlioiigh  tae  ehip  uii^ht  during  the 
iaoaiid  ataga  ia  tbia  case  have  put  into  Perim  and 
obtained  ooal,  aod  although  it  might  be  negligence 
for  the  master  aud  crew  not  to  Lave  done  so,  as 
negligence  of  raajrtpr  and  crew  i»  exce^ited  by  tho 
ch  irli  r  ;  'ir!  V  ili-  -liipowuers  are  not  liable  to  the 
cargo-owners  lor  having  burnt  up  their  cargo  for 
fuel  as  tbf-y  did.  Now  reduce  this  contention  of  the 
diipowners  into  •  oonorete  oaee  to  see  what  iu 
praeUoe  amnnnti  to*  Take,  for  inetanoft,  the 
ca»e  r.f  «  OWSIHaaiffilJK  ttltaiBibiir  Dommendng 
a  vu>ugo  of  ■ome  5,000  adtea  in  length,  and 
the  sbipowKers,  for  ctialing  purposes  by  reason  of 
the  neo«aaity  of  the  case,  hR\nug  to  divide  the  voyage 
into  five  stagett  of  1,000  miles  each.  Thf<  shipowners 
must  admit  that  they  warrant  to  the  cargo- owners 
that  their  ehip  has  a  8ufficien<y  Ol  ooal  on  board  for 
tba  whole  vof  age,  when  it  a*—* that  voyage, 
but  tfM^  aMert  tiwt  by  i«aaon  of  tbeir  dividing  the 
To^ege  into  stages,  altbougb  for  tbeir  own  purposes, 
this  warranty  ia  thus  cut  down  to  the  first  stage  of 
1,000  miles,  and  that  a«  regards  the  residue  <if  t  he 
Stages  (4,i>CM)  miles  in  all]  there  is  no  warranty  that 
the  ship  has  a  hiugle  ton  of  ooal  ou  board,  and  tV.ut 
the  only  liability  they  are  under  to  the  oargo-oi»'ners 
during  the  residue  of  the  voyage  ia  lor  the  negHgeooe, 
if  ainr»  of  their  maatar  andereir  lor  not  taking  coal  on 
boatd  when  they  might  batve  done,  and,  as  negligenc(< 
of  nia«ter  and  crew  is  excepted  by  the  charter-party, 
the  sbiiownerB  are  under  no  liability  whatever  tn  the 
cargt)- i  vv  li' rs  during  the  transit  of  the  4,000  luilea  ; 
and  1  am  aaked  to  hold  that  this  is  the  true  meauiug 
of  the  charter-party  in  the  present  case.  I  certainly 
cannot  do  so.  On  the  other  hMid»  the  oontention  of 
the  cargo-owners  is  that,  whether  the  aUpownen 
divide  tne  chartered  voyage  into  stages  or  not  for 
coaling  purposes,  that  has  nothing  to  du  with  them, 
but  if  from  the  necessity  of  thr  ,  i  ,  the  shi]io\vii.  rH 
do  »o,  th«  cnrgo-owners  iu  no  wny  abaiidim  the 
undoubted  warranty  thoy  have  at  the  i;oiuinenLe- 
Bient  of  the  voyage.  'A»  only  way  in  which  this 
watranty  can  be  complied  with  is  for  the  shipowners 
to  astend  the  ■«'T*^"g  wamntgr  to  ttie 


of  each  stage,  and  I  can  see  no  reason  whj  I 
a  warranto  ahoud  not  be  iiopliad,  and  I  hat*  no 
difficulty  m  making  flie  impucatioo,  for  it  ii  the 

only  way  the  uk-ar   iuteutiou   of   the   parties  can 
be  earned  out  aud   the    undoubted  ana  ndmitted 
;i  r ',  v,.-;i      It  appears  ti^  mj-  to  be  no 

answer  to  fiay  that  it  ia  a  warranty  Hut)3e<^juent  to 
the  commencement  of  the  voyage.  In  my  judgment, 
when  a  quesUon  of  tea  worthiness  ariacs  either  belweeo 
a  steamship  ownor  and  his  underwriter  iqion  a  voyage 
policy  or  betwe«i  a  steamship  owner  and  a  oaigo- 
owner  upon  a  contract  of  a£&eightment.  and  the 
under  <vrit«)r  or  cargo-o  viier  establi-ilies  that  the  ship- 
at  the  commflnc^>inent  of  the  voyage  wits  not  equipped 
with  a  suibciency  of  coal  for  the  whole  of  the  con- 
tracted voyage,  it  lies  upon  the  shipowner,  in  order  to 
displace  this  defence,  which  is  a  good  one,  to  prove 
that  he  had  divided  the  voyage  into  efawoa  for  ooaling 
purposes  by  teaaon  of  the  neoesdty  oT  Oie  caws,  and 
that  nl  the  l  onuneticenu'nt  of  ('ach  ntnge  the  ship  had 
on  board  a  sutficiency  of  coal  for  that  stage — in  other 
words,  was  seaworttiy  for  that  st  i^^  -imd  if  he  fails 
in  this  he  fails  in  defeating  the  issue  of  unseaworthi- 
ne«s  whirh  ]>rnn  i  hirie  bos  been  established  agniii.'t 
him.  In  each  case  it  is  a  matter  for  proof  as  to  where 
the  necnssity  of  the  case  reqdna  that  eadi  etage abonld 
be,  aud  I  think  that  in  the  preaeBt  oaae  the  neaseaity 
for  coaling  places  at  Colombo  and  Soeis  baa  been 
establisheif.  The  question  of  dividing  up  voyages 
into  stages,  as  regards  the  Warranty  of  ae^worthiuusa, 
is  by  no  means  destitute  of  authority.  There  are 
uumerou«  cases  decided  upon  policies  of  marine  in- 
surance when  the  voyage  is  divided  into  stagt^s,  aud 
there  is  alao  *  Mse  m  thia  ooott  xelatiDg  to  the 
warranty  of  aeeworthineei  upon  a  ooubnot  of  aSMght- 
mont  when  the  voyage  wa^  divided  into  Stages.  As 
regards  the  first  cld8«  of  cases  it  suffices  to  cite  from  a 
j  1. 1  L'lJi'  iit  f  Lord  Penzance,  when  delivering  the 
jmigment  of  the  Judicial  Committee  of  the  Privy 
Council,  consisting  of  himself.  Sir  William  Erie,  and 
GHffard,  li.^.,  in  the  case  of  Quehfr  Marin«  Iiuurance 
Co,  V.  Commercial  Bank  of  Canada,  18  W.  B. 
769,  at  p.  771,  L.  B.  8  P,  C.  2»ft»  at  d.  241, 
where  tne  numecons  prior  anthoritlea  lelaibw  to 
voyages  consisting  of  difTeront  stages  are  referred  to  : 
"The  ease  of  Dixon  v.  Sadler,  ft  M.  &  W.  Ill,  and 
the  other  cases  which  have  been  cited,  leave  it 
beyond  doubt  that  there  is  aeaworthinees  for  the  port, 
seaworthineea  in  aome  oaaea  for  tiie  river,  and  sea- 
worthiaeeaia  BOOM  cases,  as  in  a  oaae  that  hae  been 
put  forward  of  •  whaling  voyage,  for  aome  defloito, 
Wf^U -recognized,  and  distinctly  separate  sta^  of  the 
voyage.  This  princijile  has  been  sanctioned  by 
vdiiMin  decisions;  but  it  has  beeJi  equally  well 
decided  that  the  vessel,  in  ciisea  where  these  several 
distinct  stages  of  navigHtiou  involve  the 
necessity  of  a  different  equipment  or  state  of  sea- 
worthiness, must  be  properly  equipped,  and  in  all 
respects  seaworthy  foe  eaoh  of  thoaa  itagea  of  the 
voyag,)  respectively  at  the  time  when  she  sntera 
upon  each  stage,  otherwise  the  warranty  of 
seaworthiness  is  not  complied  with.  It  wa*  argut  d 
tliat  the  obligation  thus  cast  ujion  the  assured  to  prti- 
cure  and  provide  a  proper  condition  and  equipment 
of  the  veiaal  to  encounter  the  perils  of  each  stage  of 
the  voyage  neoe«arify  invoivea  the  idea  that  between 
one  Btage  of  tiie  yvjmgb  and  another  be  should  be 
allowed  an  opportunity  to  find  and  provide  that 
further  equipment  whicti  tlie  subsequent  stage  of  tht» 
voyage  requires  ;  and  no  doubt  tliat  is  so.  But  that 
equipment  must,  if  the  warranty  of  Bea worthiness  is 
to  be  complied  with,  be  furnished  before  the 
vessel  enters  upon  that  subsequent  stage  of  the 
voyage  which  is  supposed  to  n quire  it."  Read 
,  into  thia  judgmant  the  word  "  abipownar "  in 
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the  place  of  "the  Msured,"  aud  the  judgment  ia  in 
point  in  the  present  case.  Thcro  is  no  difforenco 
between  the  ioaplied  warranty  ot  seaworthiness  which 
fMubM  at  llie  commencement  of  the  voyage  in  the 
ttlMOf  ao  aMured  shipowner  and  in  the  caRe  of  a 
shipowner  onder  a  contract  of  aflFreightment.  In 
each  case  the  shipowner  .virnii  ta  that  his  sh-jt  irt 
seaworthy  at  the  oommencemont  of  the  voyage. 
What  Lord  BUickbam  iiaid  in  Steel  v.  State  Lint 
ateamthip  Oa.t  8  App.  Ou.  72,  at  p.  86,  26  W.  B. 
JJig.  216,  in  fhe  OboM  of  Lords,  as  to  the 
"Warranty  of  seaworthiness  which  attaches  to 
"contracts  for  aea  carriage"  shows  that  it  is  tlia 
same  warranty  as  that  which  attaches  when  a  Hhij  - 
own«r  inaares  Mt  ship  with  an  underwriter.  The 
jodgment  of  tin  Privy  Ooandl  oonlemplates.  it  wiU 
be  seen,  stages  of  necessity,  and  I  can  soe  no  difference 
in  priuciple  between  physical  stages  o£  necessity  and 
oL'i^^r  Ht  iL'  M  of  necessity  as  to  the  implication  of  a 
warranty  attaching  thereto.  Bat  thaie  ia  alao  the  case 
in  this  court  in  the  year  1892  of  l%inr,  JUtAoHk^Co., 
40  W.  E.  617,  [1S92J  2  Q.  B.  \  which  I  am 
unable  to  distinguish  on  principle  fioia  the  present. 
It  was  an  aotiou  by  oi:  owners  against  shipowners 
for  non-delivery  of  cargo,  and  the  point  which  arose 
yn»  as  to  whether  there  had  been  a  breach  of  the 
wanantry  of  seaworthinefls  whcu  the  ship  commenced 
its  Toyage.  Tlie  ship  was  t;hartered  for  a  voyage 
frotu  Oran,  in  Algl-is,  to  Garston  Dock,  Liverpool, 
with  liberty  to  call  at  auy  ports  in  any  order.  There 
WM  alM  an  «Koeptioil  «a  to  the  negligence  of  the 
maiter  and  mm*  Aoooiding  to  usual  practice,  the 
drip,  having  left  Orsn  with  a  light  cargo  of  Esparto 
ICrass,  proc<ie<lrd  to  Huilvn,  in  Snain,  and  tlic- h 
filled  up  with  iron  ore,  aud  was  subsequently  lost  on 
her  chartered  voyage.    It  was  pioved  that  when 


the  ship  left  Oran  oa  iMr  Tojaga  aha  had  not  a 
•nfficienoy  of  ooal  on  board  to  tak»  her  to  Liverpool. 

nor  did  she  fill  up  at  Huelva  with  a  snfRcicncy  of  coal 
to  take  her  on  to  Liverpool.  The  not  taking  on  board 
sufficient  coal  at  Huelva  arose  by  reason  of  the  negli- 
gence of  the  engineer.  This  court  (Lord  Eiher,  M.R., 
Pry  and  Lonaa,  L.JJ.)  held  thai,  whsfltar  the  voyage 
was  to  be  taken  an  a  voyage  from  Oran  to  Liverpool, 
era  voyage  divided  into  stages— that  ia,  from  Uran  to 
TTiic^ya,  and  from  there  to  Liverpool,  the  ship  was 
uQseaworthy,  and  gave  judgment  accordingly,  for, 
aaid  the  court,  whether  the  voyage  is  taken  to  be  an 
ludividfld  TOiyace  from  Oran  to  Liverpool,  or  a  voyage 
divided  into  stages,  the  ship  was  nnseaworthy,  for 
if  tljf'  (  iiiinirTicoment  of  the  voyage  be  taken  as  from 
Urau.  she  had  not  then  a  8u£iicioucy  of  ooal  on  board 
few  the  voyage  from  Oran  to  Liverpool,  or  if  the 
oommencement  of  the  voyage  be  theatege  from  Huelva 
to  I^verpool,  die  had  n<ft  then  sofiotentooal  on  board 
for  tli'it  stage,  and  consequently,  whichever  the 
voyage  was,  t^e  implied  warranty  had  beea  broken. 
The  doubt  expressed  by  Lord  Euar  M  to  whether  it 
was  a  voywe  divided  into  atagea  aeeoM  to  me  to  have 
been,  not  iSaA  a  voyage  coula  never  be  divided  into 
stftgf  s,  if  the  necessity  of  the  case  required  it,  but 
whether  in  such  a  comparatively  short  voyage  from 
Ormi  to  Liverpool  the  necessity  of  dividing  the 
voyage  into  stages  bad  been  eatisfted  by  proof. 
Tn  my  j udgment  Barnes,  J.,  was  oorreot  when  he  hdd 
upon  the  facts  of  this  case  that  there  was  a  necessity 
for  dividing  the  voyage  for  coaling  purposes  into 


8t«K'- 


to  which  it  was 


tor  coalnig  purposes  into 
divided,  and  that  therefore 


the  warranty  of  seaworthiness  existed  at  the  oom- 
mencement of  the  secontl  stage  at  Colombo,  and  that 
the  ehip  had  not  then  sufficient  coal  on  board  for  this 
•ecood  stage,  and  tliat  the  defendants  were  right  in 
their  contention.  This  decides  the  case  in  favour  of 
the  defendants,  and  it  is  unnecessary  to  embark  upon 
the  point  laiaadae  to  gananlftvemge.  The  jndgmaitt 


of  Barnes,  J.,  must  be  affirmed,  aud  this  appeal  dis- 
mined  wtth< 


CoLUNS,  L.J.,  read  the  following  judguxsEt:  I 
wiU  add  a  ifew  words  to  the  judgment  which  has  jiwt 
been  delivered.  I  think  the  difficultiea  which  hxv 
lie-^ii  fjupi^t'sr-  1  'n  tliis  case  are  verj'  mui-h  diminbhi- 1 
when  It  IS  reiiii/ed  that  the  warranty  of  ae«WkMtbiQe« 
has  always  been  relative.  Though  abiolute  mkm  h 
attaohod,  ita  pceoiae  astant  and  timitatioaa  wm 
relative,  and  Taxud  aoooidhig  to  tike  rtandard  wliA 
the  parties  must  have  been  supposed  to  contejiplite 
as  applicable  to  the  adventure.  A  good  iuit&ac*  d 
this  principle  is  to  be  found  in  Burgsu  v.  irid.-^iit,  11 
W.  B.  993.  S  B.  &  S.  069,  where  the  standard  of  laa. 
worthiQeea  reqaired  wee  deteriwfaed  by  Teiwaoi  tn 
the  class  of  the  vessel  which  to  the  knowledge  of  b  '1 
parties  was  intended  to  be  insured.  That  wjis  s  l*j.v 
of  a  vessel  built  for  river  navigation  sent  on  an  oc»-w- 
voyage,  and  the  warrant  was  held  to  be  satisfied  by 
proof  that  it  bad  been  node  as  fit  as  was  reasoiM% 
possible  for  a  vessel  of  snch  a  description.  The  ciaes 
cited  by  my  brother  Smith  are  other  instJioces  of  th# 
same  principle.  Tin  custom  of  a  particular  lr*i- 
{e.g.,  the  Greenland  whale  tishery)  or  the  coaveoteooe 
of  the  parties  to  a  particular  ad  venture  may  OHkait 
reeoonahlo  that  the  vessel  should  be  t^oipped  ap  to  s 
different  standard  at  different  stages  of  the  voyt^, 
an  i  till?  \^'Arninty  of  seLi  .vortliiness  has  to  be  adjusted 
accordingly.  It  is  a  uecesaary  corollary  of  this  prin- 
ciple of  vuying  standards  at  different  stages  that  w 
each  stwe  uo  veaael  shall  conform  to  the  sftaadaid 
requiredfor  tibat  stage.  I  regttd  tide  not  ao nesk 
as  a  concession  to  the  shipowner  aa  an  adjustment  rf 
the  standard  of  aeaworthineas  to  the  requiremtiiLs 
which  the  conditions  of  the  adventure,  according  t) 
the  naderatanding  and  coaveaieooe  of  both  pictia^ 
detnand.  Tie  oome  to  the  eaae  before  oe,  it  iaobtioei 
that  the  convenience  of  b^th  parties  require!  th*t 
adventure  should  be  carried  out  by  a  steami-r,  air. 
that  it  was  not  reasonably  possible  for  the  steamer 

queetioa  to  oarry  ooals  enough,  in  addition  to  h« 
cargo,  to  earry  the  veead  to  her  ultimate  deatieeHwi 

at  a  reasonable  rate  of  cnnsnraption  for  a  vessel  of 
her  class.  It  is  obvious,  therefore,  that  the  caouBOO 
purpose  couli  not  be  reasonably  carrie*!  out  ^n'jm 
the  vessel's  stock  of  ooal  should  be  from  to 
time  replenieheJ.  The  warranty  of  saaworthiocv^ 
therefote,  must  be  construed  by  reference  to  ^ 
reasonably  possible  standard  applicable  to  each  s 
ve.K'no'  'ni  ,sii':!i  ti  vovrt^,"'.  Tie?  voyage,  therefore,  f.>f 
this  purpose  must  be  looked  upon  as  divided  iuio 
stages,  with  the  necessary  inddeut  that  the  wairsatf 
must  be  adjusted  aocncdlDgly.  It  foUowa  that  tiis 
warranty  must  00v«r  a  ooncunon  tSiat  the  vewst  AsB 
at  the  commencement  of  each  sbige  be  in  ihii  re^pt- 1 
seaworthy  for  that  stage.  The  warranty  was.  as  I 
have  pointed  out,  in  its  inception  relative — that  is  to 
say,  varying  eooordtng  to  the  standard  reasonabif 
applicable  to  the  eontemplated  oooditioiia.  Volbv* 
ing  the  process  of  evoltition  through  which  moJeni 
»-)mmerce  has  jiassed,  the  wiirrauty  must  be  made  to 
conform  to  modem  exigencies — that  is,  to  the  rule*  '■ 
convenience  which  regulate  the  practice  of  merdiaati 
in  respeet  to  partioalar  voyages.  To  eay,  as  Iff. 
Finrutton  contended,  that  the  warranty  is  Umit^i  t<J 
the  first  stage,  and  is  satisfied  if  the  vessel  is  lit  to 
perform  it,  is,  as  it  seems  to  me,  to  ignor»f  the  j  ".  :- 
ciples  out  of  which  the  doctrine  of  stages  was  evolrt'i, 
:wi(l  t^)  accept  it  partially  only  and  not  in  its  entirety* 
The  doctrine  of  stages  involves  a  recurring  oblifstiaa 
ti.)  bring  the  vessel  up  to  the  required  standard  at  eaiA 
stage.  It  cannot  b«  ac<-epted  with  an  illogi^tal  ;  imi- 
tation. It  most  be  accepted  altogather  or  not  st  aU. 
Aeosptiag,  as  Ido^  Baoias,  Vm,  Ind^p  of  fast  fx 
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the  reasons  pivpn  by  him  and  my  brothor  Smith,  it 
foil  ^vs  tl,at,  whi^tLer  Culombo  to  Suez  or  to  Port 
Said  i«  regarded  luiUiesfxsoudstiigaiiitbecontomplated 
Toyag«,  tne  watratityof  seawortuacM  M  to  coal  supply 
was  not  mads  good,  to  which,  of  OOnxw,  negligence 
(though  excepted]  is  no  auwcr,  and  thenfore  that 
the  shipownen  Are  HaUe  to  malw  good  the  value 
of  the  copra  ooDsnined  by  reason  of  the  breach  of 
warraaty.  The  question  in  this  caae  i.s  na  to  coal 
only,  hut  the  Bnbject-m»tt<*r  as  to  which  the  voyrti,'e, 
for  the  jjiiri>ose  of  apjilying  the  warrant)'  of  sca- 
wortbiuesa,  may  be  deemed  to  be  divided,  and  what 
the  tiages  are  to  be,  must  be  determined  in  each  case 
Inr  mimtmob  to  whit  mnit  he  takfln  w  the  exigencies 
of  the  adventnire  ea  eoDtempIated  by  the  partiee 
having  regard  to  the  ordinary  courso  of  &  business. 

A.  h.  SviTH,  L.J.,  Raid  tbat  the  Lord  Chief  Justice 
asked  him  to  state  that  he  tffttd.  witti  the  judgments 

which  bad  bi^on  delivorad* 

SoUoiion  for  the  pUatiffi,  AoIimm,  SMmed,  * 

Co. 

Soliaton  lot  the  defendants,  Itourlijti,  Uaaik,  <i- 
Gp.,  for  liiU,  Xh'efemfon,  A  CSh,  LtvefpooL 


Prom  Q.  B.  Div.  (Bkcy.)  i 
( lindley,  M.K..  and  fiigby  and  [         Muob  3, 10. 
TMghMiWiUianis,  L.JJ.)  ) 

Ih  re  QUCVfi. 

foH*  Trk  TRuaxsSt  (a.) 

(tuuxtiirj  —  SUxIcbriitcer — A'jrrt  meitt  by  VHitj  i  /"  •/aminy  or 
tiitijrriny — Hair  ami  jiuri  iftse  iif  stocks  uinl  ^finres — 
IktrgttiH  Jor  pai/ineut  of  "  diffrrvnrrs  " ~lli>ih'  r  ju  icc 
if  ttoeka  taken  up—  Gaminy  Act,  18ia  (it  it  9  Vict.  c. 
IWi  *.  IS, 

W/it  it  ri.iifnii  ti  htlivfrn  (I  liruktr  iiiiil  hit  custorri'r  fur 
lAe  till'-  (lu'l  flurcKasf  i>l  ilw.ka  and  charts  couUiiued 
proritii'if  t/,al  thr  iinrr  /tlumld  be  one-eighth  more  if  the 
lUxk  Jfto  (iil.'.u       or  oiit-eiyhth  lett  if  it  tvm  deiivtred. 

Held  (y'.  /A  ir(/,y  TTnivereal  Stock  Exchange  i'. 
Stnobam  ^  W.  H.  497,  [1896]  A»  C.  166),  ibalt  ike 
tseidmte  of  on  option  for  tM  etatonur  to  demand 
drlirrry  or  paymetit  in  oath  did  not  of  ittelf  prevent  the 
rourt  fiiuling  that  the  rontract  wai  reattif  one  /or  the  pay- 
int/'t  -if'  lii  [ft  rr  iifr-.i  i.uhj. 

And  held,  that  the  tmtoiMivm  tu  to  prttx  thowed  that 
fie  eimtract  uxu  for  differences  only,  and  that  titch  an 
aareemeiU  I0M  void  «$  bring  bu  wag  </  gaminy  or 
wgenng,"  vritKin  tko  nmmng  o/  secfAw  U  iff  ik» 
Gaming  Act,  1645. 

Decision  of  Wright,  J.,  rewned. 

Appeal  from  Wright,  J. 

Tbe  bankrupt  Gieve,  who  carried  on  biuiness  (under 
tlie  style  of  John  Shaw)  as  an  outside  broker,  bad  hat^l 
vwions  dealings  with  tlia  daioMBt  JaoMs  Uoss,  a 
commission  agent.    Ae  otafm  was  tot  a  sum  of 

£2,3'J3,  conbisting  of  £195,  thr  halanc*  dun  by  the 
bankrupt  ia  respect  of  stocks  and  shares  bought  and 
sold  for  the  claimant,  and  £'l,\'ls  damages  for  non- 
delivery of  400  Canadian  PaciGlc  Kiuln-ay  )4hari>8 
Iwusht  by  the  claimant  in  Hay  and  June,  1897. 

'Otm  sold  notes  issned  bv  the  bankrupt  were  in  the 
farm,  I  l*g  to  advise  having  sold  to  yoa,"  end 
coutairit>d  after  spaces  headed  "Amount,"  "  DeF(  ri}.- 
tiou,"  "  Covt-r,"  and  "  Price,"  the  wor<U,  "  Plm  one- 
eight  if  stock  in.  taken  up."  The  bought  notes  wen^ 
as  foUowa,  "  I  beg  to  advise  having  bought  of  you 

(a.)  Beported  by  fi.  C.  Mackxmzib,  Esq.,  Bairistor- 
•t-Law. 


.  .  .  Less  oue-dighth  if  stock  in  deliveretl."  All 
oontnicta  W'r're  subject  to  conditioris  wh;!  ii  were 
printed  on  the  back  of  the  note,  and  -were  subitan- 
tially  the  same  on  sold  notes  and  on  bought  notes. 

Gonditiou  1 :  "  All  stocks  m  shares  bwwme  closed 
witlioiitnotiioewlMnever  the  cover  is  exhansted  .  .  ." 

No.  2  :  "  The  stocks  or  shares  to  which  this  con- 
tract refers,  unless  closed  prior  to  the  first  day  of  the 
account,  must  either  be  delivered  or  carried  over  to 
the  next  account.  If  to  be  delivered  the  oertifioate  or 
scrip  must  reach  me  bsAm  twslw  o^elock  OH  tibo  trft 
day  of  the  account." 

Nos.  3  and  4  contained  furllMr  pNviliom  to 
"  oorer."  aadsimilar  tnattscs. 

Ko.  S :  "It  IS  to  be  dfstindily  nnderstood  tbsi  I  am 
prepared  to  deliver  "  [or,  "  to  accept  delivery  of 
"  the  (ttodk  or  shares  to  which  this  contract  refers  if 
demanded,  but  require  ca«h  on  the  first   li^y    f  the 
account  for  securitiea  1  ha,\»  io  deliver  customers  ^or, 

"  if  required,  and  will  pay  cash  if  dswwd  ataaj  f  

mbieat  todiaoonntfor  oash  "j." 

Frier  to  tlie  transeetiona  in  Canadian  Paoiie  i 
the  claimant  had  had  many  small  deaUogs  irith  the 
bankrupt,  but  the  shares  had  in  no  ease  been  actually 
delivered  or  paid  for.  After  the  purchase  of  the 
Canadian  PaciHc  shares  the  claimant  was  not  in  a 
position  to  take  them  up  without  borrowing  the 
money,  and  he  did  not  iu  fact  pay  cash  on  the  flrst 
day  of  the  account.  Tlie  ibares  having  largely  risen 
ia  nrifle»  be  did,  however,  on  the  7th  of  Deoember, 
demand  delivery,  which  denumd  was  refoaed, 

or  at  least  not  complied  with.  Gievi'  having  become 
btiukrupt,  tht!  claimant  claimed  to  prove  for  the  above- 
mentioned  sum. 

Before  the  registrar  and  before  Wright,  J.,  it  was 
contended  that  toe  claim  arose  out  of  a  gambling  trans- 
action, and  was  bad  imdsr  section  18  of  the  liaming 
and  Wagering  Act,  184d.  The  registrar  accocdiogly 
disallowed  the  claim ;  but  Wright,  J.,  though  egprsea 
ing  considerable  doubt  as  to  whether  the  transaiotiooa 
were  not  contracts  merely  for  the  jjaymeut  of  difTer- 
enoee  and  so  of  the  nature  of  gaming  and  wagering, 
held  that  they  were  not  sutHcieutly  proved  to  of 
tbat  ohanwiter,  and  admitted  the  proof.  Qieve's 
troetee  in  haiiliiiiiiito7  apipeeM. 

Herbert  Rte-f,  Q.C.,  and  A.  If.  Carri-i/ton,  for  the 
aimeal,  oited  Univenul  Utoek  Erckat^t  v.  Btrachaa, 
44  W.  B.  497,  [1896]  A.  0.  166. 

^^uir  Macketnie,  for  Moss,  cited  Vnivtraal  »Sto«i 
Erchantjt  v.  Stevens,  40  W.  R.  494  ;  SAuc  v. 
Caledonian  lUtilmay  Co.,  17  Ct.  Sess.  Cas.,  4tb 
fisiiss  (Bettie).  466;  and  in  re  Orewnire,  Ejc  parte 
Wftud,  46  W.  B.  979.  [1698]  S  Q.  B.  383. 

No  reply  was  eaUed  lor. 

Lindley,  M.R. — We  have  Lad  an  opportunity  of 
considering  this  case,  which  was  begun  a  week  ago, 
and  we  are  all  agreed  about  it.  Tl)e  (lue^^ti  in  turns, 
of  course,  on  the  true  construction  of  the  Act  of  lH4a 
(8  &  9  Viet.  0.  109),  s.  18  of  which  euacts  that  "  all 
contracts  or  agreements,  whether  by  parol  or  iu 
writing,  by  way  of  gaming  or  wagering,  shall  he  nnll 
and  void."  We  have  therefore  to  consider  whether 
tliis  is  a  ■  ' contract  or  agreement  by  way  of  gaming 
or  wageririij;  '  O:'  :.  .i:r»0,  if  it  is  an  agreement  to 
buy  or  sell  stock  for  delivery,  and  if  the  stuck  is  to  be 
paid  for,  the  Act  has  no  application  at  all.  But  if 
the  real  object  aud  the  real  effect  of  the  agreement  is 
to  provide  for  the  payment  of  difflBrenose,  and 
nothiog  else,  then  it  is  plMnly  an  agwwinent 
to  whioh  the  Aot  dsse  apply-  That  has  been 
settled  by  a  series  of  decisions  Ij  wliich  T  need 
not  refer  at  present.  Where  the  learned  judge 
in  the  oourt  bdow  went  wrong,  as  I  thinic, 
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was  in  not  attanding  nifioiently  to  the  terms 
of  the  ajn^mrat  itailf.  To  my  mind— aubjiict 
to  a  question  of  law  t<j  which  I  w-ill  address 
myself  presently  —  the  agreeiueut,  on  the  face 
lit"  it.  is  a  gumiug  and  wa?e^in^'  agreement.  The 
form  of  the  txaasaotioD  ia  Ibat  GMove  begi  to  advise 
bft^ing  sold  80  much  of  a  oertain  atook  at  a  certain 
price,  for  accmint.  If  that  were  nil  it  would  bo  »n 
ordinary  sold  note,  and  you  could  uot  say  tbtsro  was 
anything  on  the  fiicj^  of  it  to  show  that  the  parties 
did  not  uie^  what  they  said.  In  tbat  oaae  tho 
party  alleging  that  the  tnmsaoCioa  tra*  within  the 
JLet  would  have  to  prove,  by  parol,  if  he  oonld,  that 
the  contract  was  a  gaming  aud  wagering  one,  aud 
tliiit  this  sohl  note  did  not  reprcsont  the  real  meaning 
of  ihb  parties  to  it.  But  here  you  havo  aomathing 
else— namaly.  that  the  price  mentioned  ifttobapaiC 
"Flu»  oiM-flighth  if  the  stock  in  taken  op."  X  i^- 
what  doea  that  meanP  "Pins  ono-eigbth  if  ukeu 
up":  that  shows  plainly  that  they  Hid  not  really 
contemplate  the  taking  up  of  the  stock.  The  buyer 
need  uot  take  it  up  at  all  unless  he  likes.  If  he  does 
not  be  must  pay  the  differeooe.  On  thafaco  of  it,  this 
ia  not  in  tmth  a  bargain  for  tfao  sale  of  the  stock. 
Tlmt,  r  think,  is  where  Wright,  J.,  has  failed  to  giv»> 
effif'ct  to  the  tprms  of  the  agreement.  Both  parties, 
it  is  plain,  intended  to  act  upon  this  bargaitt*  and  iti 
terms  amounted  to  a  wagerinff  oomtiaot. 

If  wo  look  at  the  omidltioTO  aubjact  to  which 
the  oontraot  is  .st  ited  to  be  issued,  they  point  to 
the  same  conehi.sion.  Those  conditions,  to  my  mind, 
look  much  more  like  a  bargain  for  the  payment 
of  differences  than  an  ordinary  sold  note.  I  do 
not  say  that  "oovar**  is  not  appEoahle  to  oHker  trani- 
actions  than  agreotoents  for  payments  of  di£ferenue8. 
It  ianot  merely  the  use  of  tlie  word  "  cuver"  that  I 
rely  upon.  But  when  you  look  at  the  terms  altogether, 
it  appears  to  me  that  the  true  effect  of  the  contract, 
as  really  intended  hy  both  ih«  parties,  is  this— that 
thiaiaa  hargain  for  the  payment  of  differonces,  but 
that  if  the  boyw  Hhet  to  pay  to  the  seller  the  stipu- 
lated price  and  one  eighth  more,  thOD  fho  adlor  wUl 
deliver  the  stock  to  the  buyer. 

That  state  of  facts  gives  rise  to  the  question  of  law, 
whether  suoh  a  contnot  ia  within  the  Qaming  and 
Wagering  Aot  of  184*.  There,  it  appears  to  me,  the 
case  in  the  House  of  Tx>rd8  of  ['„ir.r»ri/  Si '><■!:  Kr- 
chamje  v.  Strachan  is  ?erv  importaut.  Tiie  appellants' 
counsel  there  had  argued  for  this  proposition  fp.  IW), 
that "  even  if  tho  present  contracta  were  for  the  pay- 
ment of  differencee  only,  the  power  in  <4ther  party  to 
torn  that  into  real  contracts  of  snle  and  purchaae  by 
insisting  on  delivery  prevents  them  from  bi  iug  cou- 
tracts  of  gftuiiug  and  wagering  within  the  Act  of 
1845."  I  can  undentand  that  argament.  U  wax 
haaed  partly  on  thoeaae  of  Shaw  t.  CbZofonf  an  Ait7"-a  y 
fo.,  and  partly  on  that  of  U><h'>^ml  Sfori;  F.xchwfje 
».  Slevmt.  But  the  Uonse  of  Lords  reptidiated  the 
proiHwitinn,  aid  Lord  Herschel],  hi  hi*  speech,  ex- 
pressly addresses  hinmelf  tti  it.  He  says  he  would 
never  sanction  guch  a  view.  So  if  you  have  an 
agreemnnt  which  ia  on  the  face  of  it  a  gaming  and 
wagering  agreement,  and  enperadded  to  it  there  is  a 
clause  giving  the  purchaser  the  ojitioti  of  actual  jnir- 
cha^e,  that  does  not  make  the  agreement  a  good 
one. 

To  a^  that  this  was  not  s  gaming  and  wagering 
traoiaenoo  we  must  decide  the  mixed  question  of  law 

and  fu(  t  against  flit  trustee.  T  li  .ve  not  the  slightest 
doubt  that  tht;  i*i*itifji  jfcaily  meant  what  they  said. 
Tbo  terms  of  the  bargain  make  it  a  bargaui  for 
differences,  plm  an  option  given  to  the  onyor  to 
demand  delivery  on  payment  of  an  inoreaaed  price. 
But  the  seller  can  never  cu'I  the  buyer  t«j  take 
delivery.   The  buyer  couid  answer,  "No.   I  ahall 


not  pay  for  the  stotlc ;  I  shall  only  pay  the 
differences."    The  appeal  muat  therefore  be  allovoL 

Bnnnr.  L.  J.— t  am  of  fho  same  opinion.  The  buIb 

question  in  the  case  is  the  construction  of  the*  cmtract 
notes,  which  give  an  option  to  the  purcUa'ier  to  uke 
up  the  stock.  He  may,  if  he  chooses,  by  payment  of 
an  extra  sum  e(^oai  to  ooe-etghth  of  the  oumat 
price,  ohtain  delivery  of  tha  atook.  It  is  plais 
that  is  a  contract  for  the  payment  of  differencv^j.  icid 
nothing  else,  aud  cannot  be  turned  into  anything  -A^ 
except  by  means  of  sjiauthing  to  be  done  by  V.x 
purchaser  in  a  particular  case.  I  think  there  is  ud; 
sutHcieat  to  blind  the  court  to  th^  fact  that  fth 
option  waa  nev^  intended  to  be  acted  upon  at  iD. 
When  it  happoied  ^at  the  purchaser  had  an  extrs* 
ordinary  run  of  luck  in  a  particular  sto<;k,  tbeii  he 
demaudtid  delivery.  But  I  do  uot  find  tb^tt  he  ever 
complied  or  offered  to  comply  with  the  stipalatioo 
that  he  ihoald  pay  ono'^ighth  more.  I  do  not  m 
that  the  vendor  uiMer  thai  oontraot  waa  to  he  andtr 
the  obligation  of  keeping  the  stock  as  long  a.^  the 
purchaser  liked,  and  that  at  anytime,  perhaps  m^Lt^ 
after,  the  purchaser  might  come  and  take  detirery. 
I  think  this  is,  on  the  faoe  of  it,  anhataotiaUy » 
contraot  for  paymMit  of  diffiarmoea,  and  eaonol  bs 
turned  into  a  genuTiie  transaction  ^iv  "imjily  girisz 
one  of  tht^  parties  an  option  to  take  dehvery  oc 
making  an  extra  payment.  The  thing  is  sabstantiallj 
witiiin  the  meimiug  of  the  words  "  contract  or  agree- 
ment by  way  of  gaming  or  wagering."  I  think 
Wright,  J.,  woiUd  have  adopted  the  same  viev  if  b« 
had  had  his  attmtion  called  to  the  exact  terou  of  the 


Vauohan  WlLLiAifs,  L.  J.-  -I  agree.  This  proof  was 
rejected  by  the  registrar  because  this  was  a  gambling 
transaction.  I  have  no  doubt  myself  that  the  proper 
fi  uding  ia  f  aot  here  ia  that  thia  tnuiiaction.  and  aU  Umm 
tranaaolioiis  between  lloaa  and  Gisve  were  gamUtac 
transactions.  Wright,  J.,  came  to  a  difffrent  ■  n- 
clndon  on  the  facts.  If  I  thought  his  conclu^ioD  of 
fact  wa«  ba.sed  upon  the  credit  he  gave  to  the  witnesses 
who  gave  oral  evidence  bdbre  huo,  I  ehoidd  hesitate 
very  much  before  T  gave  effect  to  a  different  view  in 
my  own  mind  as  to  thnf  evidence,  b«>cause  I  oonnd«r 
it  a  matter  of  the  very  highest  importance  that  wbffl 
witnesses  have  given  oral  evidence,  and  the  tribna*; 
before  whom  that  evidence  waa  given,  be  it  judge  or 
jury,  haa  believed  that  evidenoa,  and  haa  given  them 
credit  as  witnesses  of  truth,  a  court  of  apMal  sbooU 
not  arrive  at  a  different  condrndon  from  the  jodge  <» 
j ury  who  heard  the  wtneHses.  But  I  do  not  unl-v- 
stsnd  Wright,  J.,  to  have  really  baaed  his  conclniion 
on  the  credit  he  gave  to  theee  iritneiiaa.  On  tb« 
contrary,  I  do  not  think  anyoiM  oan  nad  Ini 
judgment  without  seeing  that  he  did  not  ^aoaaaf 
relitince  upon  the  oral  evidenct*  that  was  given  beforv 
him.  The  inference  he  dr^ws  is  from  the  facts  mhiX 
really,  so  far  M  thigr  iM  material,  mn  aot  >■ 
diapnte. 

I  am  not  rare  that  I  am  prepared  to  eay  that  ttv 

contract  is  on  the  face  of  it  a  gambling  c  ntnv  t.  c: 
a  contract  which,  far  as  its  t*rms  are  Momj-nxei- 
did  not  entitle  either  party,  or  at  all  events  ti:^ 
customer  Moas,  to  oal4  for  ddiveiy  or  aooeptaoct  si 
the  cas«^  might  be.  I  ahonld  be  rather  in^at  t> 
come  to  thp  conclusion  that  the  contract,  so  far  ■»  if* 
words  are  concerned,  was  a  contract  which  at  tu\ 
events  entitled  ^loss  to  insist  upon  act-eptance  ot 
delivery  of  thw  shares.  So  I  base  my  j  udgmeiit  r^*I>jr 
upon  exactly  the  same  grounds  as  the  judgmtfut 
based  on  in  L'nicfraal  Stock-  Ercluimje  v.  .SfradUtt 
as  appears  from  the  o]>inion8  delivered  by  the  aoUt 
and  h-ariied  lords  in  tliat  ca.s«'.  That  is  to 
oaaumiug  that  thia  contract  is  a  contract  which  vn^m 
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the  face  of  it  wouM  euable  one  or  both  of  the  parties 
to  iiuist  upon  delivery  ur  jicwptrtuce.  tlie  lucrc  fact 
that  the  coDtract  contaiDs  auch  a  term  doe«  uot 
prerent  the  coait  from  nsUllg  ttu  question 
whether  the  transactions  betvewt  1h»  parties 
nally  were  based  upon  that  ooainwt.  H«te, 
itt^  mf  judgment,  if  you  look  at  the  whole  of 
thn  tmtnofion,  the  proper  inference  to  draw  is  that 
neither  of  these  jinrties  ever  coiiteinjilatotl  doUvery  or 
aoceptanoe  of  the  flt<j.:k  arnl  sbares  the  subject-matter 
of  the  contract,  but  both  of  thorn  intended  that  the 
matter  should  be  dealt  with  us  a  matter  of  differences 
tiiliply»  and  that  tli  re  ^ihould  be  no  delivery  or 
KoeptaDOS.  The  ioixa  of  this  oonteaek,  with  tUs 
pnnntkm  attibe  foot,  phtM  ou«-eig^tfa  if  tb««lo«kn 
taken  up,  or  leas  onc-oiphfh  if  it  is  delivered,  shows  that 
these  parties  were  minded  to  have  a  contrHct  botwaen 
them  which  should  facUitit*'  thut  which  T  believe  to 
have  he*>n  their  sole  object,  i^tiuibling  in  differences. 
"Whfii  you  look  at  the  conditions  of  the  contract 
which  ure  endorsed  on  the  oootxact  note,  every  one  of 
them  steiuH  tu  point  in  the  laine  direction.  The 
whole  lona  of  the  ttanMCtion  is  exactly  what  yon 
wtmM  have^  expected  if  fbe  partips  were  minded  to 
^'!imb1c  in  difforenc*-*,  but  ui  xion^  to  put  their  contract 
in  such  a  form  as  to  cloak  ur  v«;il  the  fact  that  they 
were  gambling;.  If  you  add  to  that  the  history  of 
this  account  from  begmniug  tu  end,  it  seems  to  me 
that  the  oondnct  of  the  parties  leads  to  the  almost 
'  inteeme  that  thqr  fcally  ooly  intended  a 


Afpttd  atbnotd;  proof  ti^nged, 

SoUdton,  JngU,  Hvlmet,  <L-  Hmis  ;  Chester  Si  C«.,  for 
£at0MN»,  Oopfodct  Jc  JIart,  Mauuhusier. 


Feb.  14. 


From  Clian.  Div. 
(Libdky.  M.B.,  and  Bigby 
Tanghaa  WilliauM, 

Cooper  v.  Bklsey.  («.} 

Settied  iattd—  UmUndtd  share— Fower  lenajrf/or  life 
to  teO—Sfttted  Land  Act,  1882  (45  A  46  Viet,  e.  33), 
».  2,  tul-»fct{utt»  6,  10  (i.). 

The  Settkd  Land  Act.  1882.  enables  the  tenant  /or  i>je 
tfOHk  vndividtd moiety  of  land  to  tell  tJutl  moiety  without 
tt*  cameurtomtt  ^  Ms  etsner  of  th»  other  undivided 
vutiettf. 

In  re  Collitige'R  Settled  BitatM,  86  fT.  S.  264,  36 

Ch,  D.  olO,  uverruied. 

Appeal  from  Romer,  J. 

Bj  Iiie  wfli.  dated  the  3rd  of  Jaiy,  1847,  William 
Cooper  denied  a  freehold  house,  8.  Qneeii-ftreet, 

Chespside,  to  trustees  upon  trust  to  pny  (jno  moiety  of 
the  reiit>i  and  profitH  to  bin  wife  during  her  life, 
iiDfl  aftflr  her  death  to  convey  the  said  moiety  to  the 
testator's  four  sous  in  equal  shares  tui  ti^oauts  in 
OOnmoD.  The  other  moiety  of  the  rents  and  profits 
was  to  be  paid  to  the  testator's  daughter,  Mary  Ann 
Oooper  (the  present  plaintifF).  for  her  M|parate  une 
during  her  life,  and  after  her  death  was  to  he  hdd 
upon  trust  for  her  children  or  other  issue. 

Tlie  teitator  died  in  1  SjO.  Tu  1865,  on  the  death  of 
his  widow,  the  moiety  of  the  Biessuaee  of  which  she 
had  be«ii  tenant  for  life  was  soldbj  UWionr  iOIII  to 
one  George  Uensmau  in  fet'. 

In  IWunary,  1898,  the  plaintiff  entered  into  an 
fTfrtrf  lor  the  sale  of  the  other  moiety  to  the 
dslandaat.  Th«  detodant,  relying  npon  the  deoiiion 

(a.)  Beported  by  B.  C.  Maokenzik,  Esq.,  Barrister- 
at«Law. 


of  North,  J.,  in  In  re  CoUiiige'»  fktiled  A'aUites,  38 
W.  li.  2»j4,  3(3  Ch.  D.  51G,  insisted  that  the  plaintiff, 
as  tenant-for-life  of  an  undivided  share  of  land,  could 
not  make  a  valid  Mto  of  her  moiety  without  Hm 
concurrence  of  the  owner  of  the  other  moiety. 

The  plaintiff  than  brought  an  notion  for  specifio 
performance.  Bomer,  J.,  decUnod  to  fdlow  In  re 
Colliuge's  Settled  Egiatea  (in  which  case  it  did  not 
appear  that  North,  J.'s,  attention  was  called  to  the 
provision  in  section  2,  mib-section  10  (i.),  of  the 
Hettbsi  Lnnd  Act,  1S.S2,  "laud  includes  ...  an 
undivided  share  in  laud  "),  aud  made  a  declaration 
that  the  plaintiff  had  shown  a  good  title  to  the  moiety 
she  had  oomtractfld  to  sell,  and  could  oonTey  tha  aaine 
Without  the  cunemrenoe  of  any  person  antiuad  to  th« 
other  undivided  moiety. 

The  dGfcuduut  appealed. 

Uudcock,  for  the  appeal,  relied  upon  In  re  Coliinge't 
StttUd  Ettatett  and  ooateindBd  that  the  plaintiff  wa« 
not  *Uenant-lor-Iife"  within  the  meaning  of  stction 

2,  mb-seotiou  5,  of  the  Settled  Land  Act,  1SS2. 

U,  tirokt  Fromaut  for  the  plaintiff,  was  not  oalled 
npoD. 

T>i  SDLEY,  M.R.— It  is  evident  that  in  In  re  CV,7.  /j  /e'a 
i^Mltd  Eitatti,  North,  J.,  overlooked  section  2,  sub- 
section 10,  (i.)  of  the  Settled  Land  Act,  1882.  When 
you  look  at  that  cnb-aMtioa  it  is  plain  it  is  not 
necessary  that  the  owner  of  the  oUier  nndirided 

luoiety  should  join  or  coucur.  The  decision  of  RomW, 
J.,  is  tight,  and  the  appeal  must  be  dismissed. 

BiOBT  and  VAoeaAV  WmiAiia,  LJJ.,  oomoaned. 

Appeal  dismtBsai. 

fiolioitora,  iluMUr*  A  Bayna ;  (?.  M.  C.  Ln, 


i^igt)  «rott{t  Of  f  wrtict. 


Chan.  IHt.  1 

r.  f 


Jan.  27.  28;  Feb.  25; 
Marah  4. 


North*  J. 

7;i  TIoDOSOW. 

V.  HODOSOK.  (u.) 

Married  icmnan — WiU—Omerat  jiowet—Appoitiiumt 

in  ditchnrgr  of  dcht  —  FrrmmHit  atatement  of  in- 
debtedueu  —  Adminittration  —  Aaseta  —  Married 
ir  "isis's  Piroptrtg  Act,  1882  (46  <»  46  Vict,  c  78). 
«.  4. 

Where  a  nuuried  woman,  having  under  a  tdBemetd  a 

ijcnrral  potver  of  appofntmfnt  hij  iin'H,  mri'lf  n  will 
and  directed  her  irnsUcs,  (u  pay  Itijncin,  iitchxliitg 
one  of  £1,100  i<.  D.  in  .viti\f'tr(i<ii(  o/ a  di  ht  dm  jn^m 
testatrix  to  D.,  mid  iuhj-ct  t/itnt'.,  t.'it  Ir^tnCriM,  in 
exerciae  if  the  p-iiistr  nwl'^r  tht-  ^rttli  m'  nt,  ■i^jnu/tted  a 
life  itUercat  i»  tite  truU  funde  to  herhusbaud;  and  where 
the  tettatrix't  cstofe  wat  inMiimit,wtd  thedOttf  £1,100 
was  ttot  due  from  the  testatrix  to  D.,  but  from  her 
husband  to  D.,  and  the  husband,  after  the  ioife's  death, 
p,wl .'/,.  ,h.  Lt  vf  £1,100  to  D.. 

Held,  (1)  IImI,  the  debt  of  £1,100  beiuy  tiit:  hunband's, 
the  teyacy  of  £1,100  was  perfectly  ejfective  at  date  of 
ttttatrir's  death,  and  jniymeitt  of  the  debt  by  the  husf>and 
did  noi  make  auy  difference ;  (2)  that  n  mlid  appoiutiiieiii 
tt'wi  made  of  the  £1 ,100,  aiui^  bg  section  1  of  the  Marrird 
ll'omen*e  Property  Ad,  1882,  lAe  other  i<roj>crty  not  Itting 
snffkicut  to  paif  debttt  (Aot  the  Uga^  mutt  go  for  thai 
jjurpose. 

(a.)  Beported  by  J.  H.  Daviks.  Esq.,  Barrister -at- 
Lftw. 
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In  thu  case  the  testatrix,  Juliet  Uodgson,  wife  of 
Nathaaiel  Henry  Uodgaou,  by  virtue  of  a  general 
power  uoder  a  settlement,  made  a  will  exerdling 
th«  power  and  direoting  the  trustees  of  the  marriage 
Mtmnent  to  raiaa  om  of  the  property  compriaed 
therein  a  sam  of  money  aoffideot  to  pay  f  aoeral  and 
testamentary  expenses  and  duties  and  oertain  legacies, 
including  one  of  £1,100  to  Geor^^na  M.  B.  Darley 
"  in  satisfaction  of  a  debt  to  that  amount  due  from 
me  to  her." 

An  action  was  brought  by  Q«orgina  Darley  for  the 
administratiou  of  the  testatrix's  estate,  and  ao  order 
WM  mado  ligr  Hmtht  J««  on  the  2nd  of  Deovmber, 
IBM.  The  estate  tamed  oat  to  tw  luolvent.  and  on 

an  order  for  further  consideration  on  the  Ist  of  ifaroh, 
18i)8,  ii  sum  equal  to  the  legacies  appointed  by  her 
will  was  orderfsl  to  be  raised  out  of  the  settlement 
funds  and  declared  liable  to  bo  applied  in  payment  of 
the  testatrix's  debt*. 

The  testatrix  was  under  a  minnprehenston  in 
atating  in  her  wiQ  that  a  debt  of  £1,10Q  waa  due 
from  ber  to  Ctoorgina  Darley,  but  this  sum  was  due 
from  her  hoshwd  to  Darley.  On  the  4th  of  ^lay, 
1898,  the  husband  paM  Goorgina  Darl'  n  tn-  ikii  of 
£1,100,  and  aft^rwiirds  took  out  a  summons  in  the 
action  for  a  declaration  that  the  legacy  of  £1,100 
mentioned  in  the  testatrix's  will  ought  not  to  be 
treated  as  an  effective  legacy,  or  included  in  arriving 
at  the  total  nun  zefenad  to  in  tha  inqnliy  direeted  by 
the  order  on  further  oonaideistteD  oatod  the  lit  of 
March,  1808. 

.  Vernon  Smith,  QJ'.,  and  A.  W.  Rowden,  for  the 
summons,  contended  that  there  was  no  valid  appoint* 
meut  at  aU.  The  intention  of  the  tcetafeiix  waa  to 
paj  her  d«bt,  and  aa  there  waa  no  debt  in  esiitenoe 

the  appointment  fails  :  In  re  H^we,  Pike  v.  Hrtinlyn, 
46  W.  E.  367.  [1898]  1  Ch.  153  ;  In  re  Fletcher,  GiUingt 
V.  Fldcher,  36  W.  R.  841,  38  Ch.  D.  373. 

hairy  TerrtH,  Q.C.,  aTid  .(.  Ailams,  for  the 
creditors. — If  the  power  waa  ouce  executed  the  pay- 
ment of  tha  ddii  1^  the  hueband  could  make  no 
dllfeienee.  The  Mairied  Women^a  Prop^y  Act, 
1882,  s.  4,  provides  that  the  execution  of  a  general 
power  by  will  by  a  married  woman  shall  have  tho 
effect  of  mildng  the  pcoputf  appointed  liaUa  for 
her  debte. 

NoiiTB,  J.— The  teaisiriz,  when  she  epohe  of  the 

debt  due  from  her  to  Miss  Tlul-  )-,  was  really 
referring  to  her  husband's  dobt,  aii  l  aac  niadti  tho 
ai>puintment  for  tho  jiurposn  of  discharfjiug  that 
d«bt.  At  tho  datti  of  her  death  tbu  dubt  bad  not  been 
paid,  so  the  appointment  was  good  at  that  time. 
The  husband  aTt«rwards  piUd  the  debt,  but  that  did 
not  do  away  with  tho  appointmentt  whfadi)  in  my 
<nitQioo,  ia  etiU  eiSsBtual,  and  comes  witJ^in  section  4 
of  the  Married  Women's  Property  Act,  1882. 
Acoordinfjly,  tlie  apjiointed  fund  ia  liable  for  the 

Eaymeut  of  tho  testatrix's  debtn.  The  other  jiroperty 
elongini^  to  the  t*>»tatrix  not  beinij  sutHcieut  to  pay 
her  debt*,  this  legacy  of  £1,100  must  go  for  that 
pnrpoee* 

Holicitoni,  Pui-  r-^oui,  Sm-"'^  I'll  .  am,  <t-  Kinder, 
for  Gardiner  dc  Jeffery,  Bradford;  Bell,  Brodrick, 
4k  Orojfm 


Chan.  Div.  \  r  t,- 

North,  J./ 

In  re  HaNKEY. 

CuNUFFE  SioTB  V.  Bjuinnr.  (a.) 
AdminulraUm — ItuolvaU  tdah'—.Priarikf  of  mdtUty 

(a.)  Reported  by  O.  II.  Hamiltok,  Esq..  Bairiater- 
at-Law. 


An  fjntiUir  hat  no  puc^r  to  j-ty  m'rnj'lr  '■"utract 
creditor*  in  full,  to  the  prtjudict  of  tpeciaUucreditort. 

In  re  Orsnoiid,  68  L.  T,  Aqk  24»  W  IT.  &  Dig.  5, 
not  /ulloiotd. 

Adjourned  .summuns. 

Tliis  was  an  ai<pliL':itiun  by  the  gpei  ialty  cri'ditors 
of  Fn-derick  Al<<ra  Hauk««y.  admiiiii>tratrix  had 

paid  simpk  cantraot  debts  of  the  deceased,  leaving 
inanffioiant  aaieta  to  meet  tha  a^lioanta'  ^pacanl^ 
dAta. 

Terrell,  Q.C,  and  Stemirt  Smith,  for  the  applicants. 
—The  Administration  of  Estates  Act,  156&  (32  &  33 
Vict.  c.  46)  does  not  enable  an  executor  to  retain  a 
8im()le  coutraot  debt  due  to  himself  as  against  a 
specialty  creditor:  Tn  re  Bright.  W.  N.  (1894),  p.  l«2; 
Tn  rt  Ikntin.-k,  Ao  W.  li.  397,  [1897]  1  Oh.  673; 
In  rt  JuuM,  M  W.  R.  I'jy.  31  Ch.  D.  440 ;  WiU^jn 
V.  Coxweli,  2'3  Ch.  D.  7G4,  .JL'  W.  R.  Dig.  82.  Thera 
is  no  difference  botwi^'n  the  right  to  retain  and  the 
right  to  prefer.  //•  r>  Orimond,  58  L.  T.  Rep.  24, 
36  W.  R.  Dig.  5,  ia  the  oo)y  oaea  aoainit  oa,  bat  it  ia 
wrong  in  prinoiple  and  ia  not  oooaiment  with  flwofliK 

authorities. 

l  emon  Smith,  (J.C,  and  Ingle  Joyce,  for  the  aduiinis- 
tratiis.— Jure  Ortmond  is  an  express  authority  in  our 
favour.  In  M  WiUiamt'  EtIaU,  21  W.  B.  160.  L.  £. 
15  Eq.  270,  ebow*  that  the  tight  of  pceCerenoe  baa 
been  enlarged  by  32  &  33  Vict.  c.  IG. 

NOBXH,  J. — The  right  of  an  exi?cutor  to  prefta-  una 
oraditor  and  the  right  to  retain  hia  own  debt  am  in 
aaav  raapecta  tha  aame^  though  the  latto'  can,  but 
nroMT  oamioi  be  eoBaioiaed  after  an  adoiiniatration 

decref".  I  am  sskM  to  follow  the  words  <rf  the  Act, 
but  they  arc  not  oonsistent  with  saying  that  the 
exe«  utcr  can  jiay  some  creditors  leavLnt;  others  who 
but  for  thac  Act  would  havu  priority  out  in  (he  culd. 
It  might  be  that  tho  power  to  prefer  was  altogether 
abolisLod,  bat  there  are  decisums  to  the  contrary. 
The  question  I  have  to  decide  ia  whether  the  sight  to 
prafer  ia  ooofiaed  to  a  prefaranoe  between  penona  in 
the  same  (daaa  of  erediton.  The  tight  to  pnfer 
reallv  does  not  differ  from  the  right  to  retain  :  Tnlhct 
V.  Frcre,  21  W.  U.  US, !»  Ch.  D.  otiS.  The  cases  a.s  to  the 
right  to  retain,  lu  rf  Jonn,  In  rr  lii-i'jit,  and  Wiltm 
V.  CojTwell,  show  that  the  right  of  jirefeieut^  has  not 
been  enlarged  so  as  tO  enable  an  ox>^utor  to  prefer  a 
creditor  of  lower  to  ona  of  higher  degree.  In  re 
Orimond  is  an  antbority  on  the  other  aide,  bat  I  do 
not  find  the  judgment  as  reportel  varj  inteUigiUa, 
and  I  will  follow  the  other  deoisiona. 

Solicitors.  MeynM  A  FtHdmtait;  EuOamh  Bm, 
Coufard,  A  BnwMtff, 


PZHBEBTON  V.  BARNES.  (a.) 

Will  —  Devite—Fte  »»mi>fc  condUiomU—PotMbUUy  o/ 
Ttver««r—WilU  Ad,  18S7  (1  Tict «.  W),  a.  3. 

.1  pointhlliti!  I'/  rti-crttr  <,n  faihtre  of  a  fee  limjile 
condiliutial  un  the  birth  o/  ma/t  iMue  ia  within  Kftion  3 
of  the  Wills  Art,  and  itmmtabU. 

Semble,  tkat  tuch  upmlMits  o/ reverter  it  an  atak. 

Petition. 

liy  (I  H.  ttlement  made  in  1839  a  moiety  of  theTriiijr 
estates  was  limited  subject  to  the  lifo  interest  oi 
Tbomaa  Baniee  and  Ann,  bJa  inienided  wife,  to  ladi 

(a.)  Bepocted  by  Q.  B.  Kakilvov,  Bei|.,  Baniiiv- 
at-LaWi 
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uses  M  they  shotild  by  deed  jointly  appoint  and  in 
dt-fault  to  them  aa  joint  tenants. 

By  H  deed-poll  m  Thonms  Bamea  and  Ann 

Baraes  appointed  the  moiety  to  trustees  for  200  years, 
lod •abject  to  the  tnuta  ol  toe  term,  to  the  luo  of  John 
Barnes  for  life,  with  remainder  to  his  first  and  other 
SODS  in  tail  ]];ul< .  viith  remainders  over. 

The  Tring  estate  was  sold  in  a  partitiou  action  in 
1869.  There  was  a  fund  in  court  reprceentini;  the 
ibace  of  the  Barnes'  family  in  VtM  ptooaeda  of  nde 
uliidi  WW  being  dealt  witih  by  this  petition.  Joibn 
Barnes  watf  the  only  son  of  TIioiu  vh  Tl  irn- -j  und  had 
oue  suu  only.  Thomoti  Kay  Barnes.  Arm  Barnes 
died  in  IR71,  Thomas  Barnes  died  in  1872  intestate  as 
to  his  residuary  real  evtsta.  John  Barnei  died  in 
1  ^1 ,  having  devimcl  Ms  reddoary real  ettate.  Thomas 
Ksy  Bame.s  died  in  IRfS  without  having:  had  i  -^^ip. 

Apart  of  the  Tring  estate  was  copyhold  of  the  lUiiuor 
ct  Bun.strix,  in  which  there  was  uo  custom  tD  entail,  no 
a  fee  gituple  conditional  on  his  having  issue  male  was 
created  in  Thomas  Kay  Barnes,  whien  detoramed  on 
bis  death  without  issii<'.  The  question  now  argued 
was,  who  waa  entitled  to  the  money  representing  the 
Barnes  moiety  of  these  co}^iyhold8. 

Badcock,  lor  the  inutees  of  the  will  of  Thomas 
Buim  and  fluva  of  bis  co-heiresses  according  to  the 
ci^iom  of  the  manor. — The  possiliility  of  reverter 
could  not  be  devised  or  assigned,  bat  devolved  on  the 
km  oo-lMiMMM  of  Tliomaa  Bbidm. 

Rohbins,  for  the  other  co-hein  hhi  h.  A  jjossiLility  of 
reverter  is  not  an  estate.  Before  the  statute  De  Ikmis 
there  could  have  been  no  estate  after  an  estate  tail : 
J<me»  T.  Jioe,  3  T.  R.  89 ;  Marl  o/  Staffurd  r.  Btukis}/, 
i  Yes.  San.  170 ;  FMma  on  Contingent  Bemamdan 
(imh  ed  ),  vol.  1,  2S2n. ;  Co.  Litt.  18«,  22?-;  WiUion 
V.  UtrUiij,  Plowd.  223,  at  p.  248;  Wincheater's  atge,  3 
Re{i.  3/^.  Section  .i  of  the  WiQa  Acfe  dOM  ItOt  tltettd 
to  a  possibility  of  reverter. 

Fnlltr,  for  persons  claiming  under  John  Barnea* 
^vill. — This  pof  siVjility  of  reverter  descended  to  John 
BtuTiea,  ana  passed  under  Im  will:  Barton's  Com- 
pendiam,  s.  641 ;  Ingilby  v.  Amcottt,  4  W.  B.  4SS,  81 
Beav.  585 ;  By  v.  Griffiths,  1  W.  Bl.  605. 

Vernon  Smith,  Q.C.,  and  Ckuh  for  a  residuary 
Iqpttee  imder  Thoinas  BanMa*  ^nul->Tlie  aala  in  the 

partition  action  effected  a  conversion.  There  was  a 
possibility  coupled  with  an  interest  which  could  be 
aevised  indejx'ndently  of  the  Wills  Act :  Sheppard'H 
Touchstone,  239 ;  Lampet's  co«e,  10  Bep.  466  ;  Doc  v. 
Tomkinton,  2  H.  ft  SeL  185;  Moor  ▼.  ffauMntt  2 
Eden,  342. 

l^cjrttr,  for  a  person  in  the  same  interest. 

BwUey,  for  a  person  daimiug  the  fxssA  as  realty 

nndtr  Tiiomas  Kay  Barnes'  will,  reft>rn'd  to  Dik  v. 
Simpttm,  4  Bmg.  N.  C.  333,  b  ^cotX  770  (affirmed  3 
Mm.  ft  O.  9!29). 

Bobbim  replied. 

North,  J.— By  tiia  appointment  of  1669,  an  estate 
in  fea  simple  eondiiioinal  on  Thomas  Kay  Barnes 
hnving  male  issue  was  created  in  the  copyholds, 
but  aa  be  died  in  1898  without  having  had  issue 
that  estate  did  not  arise,  and  the  possibility  of  reverter 
was  imappointed.  It  might  xevart  to  Thomas  Barnes. 
It  dearly  woidd  dooend  on  hiidflOithfltoeT.  Simpion), 
and  I  think  that  it  ifi  clear  ho  could  iiave  devised  it, 
but  he  did  not  do  ho.  John,  however,  did  devise  it, 
and  I  think  that  he  could  do  no.  I  should  sny  that  a 
pos^Uality  of  reverter  is  an  estate.  In  Boe  v. 
Simpten  the  testator  emited  a  oonditioiial  fee  by  will, 
hat  the  possibility  of  reverter  was  not  created  by  the 
win  and  desomded  to  the  heir.  Lord  Hardwick  says 
(fiWorowUfim,  £Mkp  4/ r.  M  My,  2  Taa.  SaD. 


a37,  at  p.  354)  "  that  a  fee  simple  conditional  cannot 
stand  tf)gether  with  an  absolute  fee,  but  will  be 
merged  m  it."  An  estate  in  which  an  estate 
merges  must,  I  think,  be  an  estate.  Some  au- 
thorities, however,  have  been  read  to  me  to  show 
that  a  poMibility  of  reverter  is  not  an  estate.  I  do 
not  think  it  ueccssary  to  decide  v  litt).  r  it  is  an 
estate  uji<ler  tho  third  section  of  the  Wills  Act,  as 
it  is  clearly  included  in  tiw  latter  port  of  the 
thiid  section.  Several  paasagaa  wan  oitad  fxom  CSoka 
on  Idtfleton  to  the  effect  that  a  fsa  simpla  oondiliODal 
on  having  heirs  is  equivalent  to  a  gift  over  if  there 
are  no  heirs.  Mr.  Challis  deals  with  this  qaestion  in 
his  valuable  book  oa  Beal  Property  (  Jud  ed.,  p.  201) 
and  the  huicoaga  used  bj  him  is  widoabtedlr  strong 
enough  to  inolude  &  posnbility  of  revsrtar.  I  fhink. 
therefore,  that  thii  property  paaaad  vadar  tha  will  of 
John  Banies. 

Sduatois,  T.  Bore^  for  J*.  T.  Jmiktm,  CSarlisle; 

Afarcus  i{-  Barradough ;  Metcal/e,  Birhi  tt,  (f-  Boyirlatt, 
lor  Moumey  tfc  Co.,  Carlisle;  lilliihorne,  t'ttrrey,  tt 
Chtrrt^,  for  Sodgmm,  OarHsle. 


April  11. 


Q.  B.  Div. 

(Darling  and  CShaimell,  JJ.) , 

Bbo.  v.  Sisvabt  AMD  Oioor.  (a.) 

Phip — Seaman — P'hijatjrmcnt  vf — Fureljn  thip — Civil 
<kbt — Merchant  Shijming  Act,  1»94  (67  cfc  58  Vid.  e. 
60),  «.  Ill,  Mi-SMfMKS  1, 4 ;  ss.  S60»  aSl,  688,  safr- 

aectioii  2. 

A  pertoH  who,  in  an  Entjlis  'u  }M/rt,  tmjayti  or  sttjjplies  a 
teaman  to  be  entered  on  a  ship  in  the  United  Kingdom 
without  having  a  licence  for  the  purpow  from  the  Board 
of  Trade,  actt  in  tontraventim  to  Bedion  111,  tub-tection 

1,  of  the  Merchant  Shipping  Art,  1894,  and  it  liable 
U)  a  fine  under  tub-tedion  4,  nUwiihslauding  that  the 
8  hip  for  which  ik§  ttamtMiaaigaged  or  uifpHod  i$  a 
foreign  ship, 

A  fine  reeoverahU  under  tub-ieetion  4  it  not  a  mm 
recoverable  at  a  civil  debt  under  tuction  682,  anb-tectinn 

2,  but  it  a  fine  inflicted  at  a  punithment  for  an  offatco 
the  proceedings  in  prtmni  iding  which  are  MOt»  fTtter^td 
by  eedion  681.  tub-tedion  I  (b). 

Bule  for  a  certiorari  to  qnash  two  oowiotionB. 

Julius  Olsen,  a  f  r*  igu  shipping  agent  carrying  on 
business  at  Laverpuul,  was  convicted  on  two  separate 
convictions,  under  section  111  of  the  Merchant 
Shipping  Act,  1894,  for  unlawinlly  en^^agine  two 
seaman  to  be  entered  on  board  a  Bhip  callea  The 
Clarense,  then  lying  at  Port  Glajiguw,  without  a 
licence,  and  waa  imed  iio  for  each  offence. 

The  ship  Cluraisf  wiuj  a  sea-going  steamer  owiietl 
in  Para  and  sailing  under  the  Brajdlian  Hag.  She 
was  not  registered  or  owned  in  the  United  Kmgdom. 
The  captain  of  Thr  Clurnui:  instructed  Olsen  to  engag^e 
twelve  seamen  for  his  vessel.  Seven  men  were  at 
first  eugagetl  by  Olsen  and  approved  by  the  ui  '  ^in. 
Afterwards  live  other  men,  including  two  ineu  named 
Innis  and  Cottrell,  were  engaged  by  Olsen,  and,  in 
accordance  with  the  instructions  of  the  captain,  they 
were  sent  down  by  Olsen  to  Glasgow,  where  they 
were  met  by  the  captain.  The  whole  twelve  were 
then  taken  to  the  oflioe  of  the  Braxilian  consul  iu 
Glasgow,  where  the  seven  men  first  selected  signed  on* 
The  remainder,  including  Innis  and  Cottrul,  wwa 
rejected.  Olsen  was  not  a  peiwA  lioeoaed  to  engage 
or  supply  seamen  under  aeobon  110  of  the  Usrouaat 
Shipping  Act,  1894. 


(a.)  Beportod  by  0.  Q.  Wilbbaham,  Es^.,  Barrister- 
at-lAW. 
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The  oonviction  adjudged  that  the  defendant  Olsen 
du  forfeit  and  jpay  the  sum  of  £o,  and  in  default  of 
payment  GmA  the  sums  due  under  the  adjudication  be 
levied  by  diati' urd  sale  of  the  defendant'e  2  0^-^, 
and  in  aefault  of  sufHcienL  distress  that  the  defeudtiut 
be  imprison  CM^l. 

Qaotaiau.  110  oroFides  for  the  gtanting  of  lioenoes  by 
tbB  BoBid  of  Trad«  to  fMinons  to  «ngage  or  supply 
auamen  or  appr@ntioet  iot  mttdimaUf  ifaipi  in  the 
United  Kingdom. 

Section  111  enacts  as  foUowa:  A  person  shall 
not  engage  or  supply  a  seamta  or  appMotioe  to  be 
autena  on  board  any  ship  in  the  Unimd  Kingdom, 
unless  that  person  rither  holds  a  Hccncc  fr  i.n  t!ie 
Buurd  c}{  Trade  for  the  piirjtosc,  or  is  the  owuei  or 
master  or  mate  of  thi-  ship,  or  is  bujui  fch  the  servant 
and  in  the  oonatiiut  employiutint  of  the  umior,  or  is  a 
■opaiintendent,  ...  (4)  If  a  person  acts  in  oon- 
travention  of  this  section,  he  shall  for  rach  seaman 
or  apprentice  iu  respect  of  whom  an  offi  uco  is  com- 
mitted, be  liable  to  a  finr  not  exceeding  £20*  and, 
if  a  licensed  peraon,  shall  forfeit  his  licence." 

Both  these  sections  are  in  Part  II.  of  the  Act. 

Undar  the  heading  "Application  of  Part  II." 
■eotion  260  providra  as  follows :  "  This  part  of  this 
Act  shall,  unless  the  contt^xt  or  subject-raattcr  requires 
a  ditt'dieut  application,  apply  to  all  8ea-going  ships 
ragiateted  in  the  Uuitetl  Kingdom,  and  to  the  owners, 
maataca,  and  crawa  of  sooh  ships  subject  as  herein- 
aft-v  provided  witli  loapoot  to  (a]  ships  belonging  to 
any  of  the  three  general  lighthouse  autliorities,  (6) 
pleasure  yachts,  and  (r)  fishiug  boats  "  ;  aud  section 
'H'A  provides  as  follows :  "  This  part  of  this  Act  shall, 
ouless  the  context  or  subject-matter  requires  a 
different  applioation,  apply  to  all  sea-going  British 
Fhips  mgisterod  out  of  the  T'nited  Kingdom,  and  to 
the  owners,  masters,  aud  crews  thereof  as  follows: 
(11)  The  provisious  relating  to  the  shipping  and  dis- 
charge of  seamen  iu  the  United  Kingdom,  and  to 
Tolunteextng  into  tba  navy,  ahall  apply  in  every  oaae," 
&c.,  &c. 

Section  080  provides  as  follows :  "  (1)  Subject  to 
8M}  Nji'  (  i  ll  ;i:  :)visiouN  of  this  Art  and  to  th(^ ]>rovi8ioOB 
hereiuafUir  uoutaioed  with  respect  to  Scotland  .  .  . 
(i)  ap  offenoa  nodar  tha  Aofc  made  puoisbable  with 
impriaonaMnt  for  any  term  not  exceeding  lix  month*, 
mth  or  without  hard  labour,  or  by  a  fine  not 
exceeding  £100,  shall  h*-  prosecuted  sumiaarily  in 
manner  provided  by  tho  ijuuuuary  Jurisdiction 
Acts.    .    .  ." 

Section  681  providea  aa  ioUows:  "(1)  The  Summary 
Juriadiotion  Acta  shall,  ao  lar  aa  applicable,  apply  (u) 
to  an  J'  prt>i  Ht  (liiifj  under  this  Act  before  a  court  of 
suniiuary  jurisdicliuu,  whether  connected  with  aa 
i«ir<'ucti  piiniahabln  on  summary  conviction  or  not; 
and  (/^  to  the  tiial  of  any  case  before  one  justice 
of  thu  p<>aoc,  where  under  this  Act  such  a  justice  may 
try  the  case.  (2)  Where  undpr  this  Ai  t  any  811  lu  may 
be  recovered  as  a  fine  under  this  Act,  that  suui,  if 
r  iverable  before  a  court  of  summuty  jurisdiction, 
hhali,  in  Eaglaud,  be  recovered  as  a  wivil  debt  in 
rpxonaad  by  tba  Bunkmaxy  Juriadtetidn  Acta. 


Button  showed  cause  on  behalf  of  the  Board  of 
Trade. — Two  points  are  raised  in  support  of  the  rule. 
The  first  is  thai  the  sum  recoverable  in  respect  of  a 
breach  of  section  111  ia  a  civil  debt,  and  that 
oonaeqaautly  tha  oonviotion  i»  bad,  beoaoaa  if  it  ia  a 
otvil  debt  no  imprisonment  oan  be  awafdad  nnleaa  it 
has  been  ti  ,  ■(  ^  ^  litinl  fliat  the  defendant  has  the  nif  uus 
to  I  ay,  aud  wiii  not  pay.  It  is  conceded  that  if  the 
Kwax  is  a  civil  debt  the  conviction  is  wrong.  The 
second  point  raised  in  support  ol  the  rule  ia  that 
■oction  111  does  not  apply  to  «  fonimi  dJp.  The 
Jattar  point  ia  baaed  upon  tba  languaga  of 


seotiona  260  aud  261,  and  it  is  argued  that 
because  the  Legislature  haa  said  that  Part  TL  diall 

apply  unless  the  context  or  subjeot-mattO'  r^quins 
!i  lifferent  aj)plicatiim,  and  only  mentions  Britiih 
Hhi|>a,  therefore  the  whole  of  Part  II.  applies  wAj  to 
British  ships.  The  anawer  ia  twofold.  Li  the  fint 
niaoe,  looking  at  tha  crimping  aactioBi,  it  kelaar  tiiat 
the  aubfaot-matter  reqoms  a  dtiBsfeot  appBeatien; 
and,  in  the  second  place,  thepuiji  >8e  of  these  s>  ctioa» 
is  to  pick  out  the  sections  made  clearly  applicable  to 
British  ships  and  to  re-classify  them  with  certitn 
ezcaptioiia,  at  the  aame  time  making  ipeoial  pnmnoet 
applicable  to  them:  aee  Hartw,  Ahmnder,  M  Roeituh 
L.  E.  6-1,  and  Th^-  Milfor.f,  G  "W.  K.  55^.  Sw.'i.  :5i31 
With  regard  the  first  point,  sub-section  -  of  s<jctiiin 
(JSl  does  not  apply  to  a  gum  rccoveniblo  under  section 
111.  It  applies  to  ctMes  where  tlie  srmi  of  money  to  be 
lacovered  is  an  obligation  in  itcelf  civil  as  distinguiihwi 
from  criminal.  Examples  of  this  may  be  found  in 
sections  167,  d>i2,  sub-section  5,  d91,  649,  and  667. 
But  in  section  111  the  object  is  not  to  obtain  x\\-:-  f  i;- 
ment  of  a  sum  of  money,  but  to  prevent  the  con- 
mission  of  an  offence,  and  the  oonmjiion  in  this  em, 
therefore,  is  not  an  order  for  the  payment  of  maoif, 
but  a  punishment  for  the  commission  of  an  offence. 

fforridy  ,  in  support  of  the  rule. — The  deciajoo  in 
//art  V.  Alexander  in  tha  Court  of  Session  in  Scotland 
is  against  me,  but  it  is  not  *""'*'"g  in  thia  oonL 
Unlaaa  there  ia  a  naoes»ity,  primd  /euie  tiia  Act  doH 
not  under  the  term  ship  include  foreign  ships;  for 
instance,  it  has  been  held  that  the  section  limiting 
li ability  in  res]>ect  of  collision  does  not  apply  to  » 
foreign  ship.  It  is  not  true  to  aay  that  Um  oSbkm 
here  is  an  offence  againnt  the  aeaman,  and  lliat  it  dow 
not  affect  th"  sliip.  It  do*"f  very  seriously  interfere 
with  the  sliip,  see  section  HI,  sub-sectiou 'J.  vrbich 
pr  -  that  a  person  shall  not  employ  a  |.r>o]i 
to  engage  seamen  for  him  uoleas  such  {lerson  h^s  gn 
a  licence.  If  that  applied  to  ftataign  ships,  a  taisi'^r 
of  such  a  ahip  oonld  not  procure  a  crew  for  it  in  the 
manner  most  convenient  to  him.  Sections  260  and 
2(jl  do  not  say  that  where  the  coQt«-xt  re<juirf-s  it, 
Part  II.  of  the  Act  shall  apply  tu  foreign  ships.  All 
they  say  is  that  Part  II.  shall  apply  to  ara  flniai 
ships,  unlaaa  aomathiug  in  the  oontaxt  pieventa  it 
applying  to  thoM  sh^.  If  the  argnmeot  naed  agai^ 
tne  rule  were  right,  the  provisions  relating  to  volun- 
teering into  the  navy  would  apply  to  a  foreign  liof. 
Section  26.5  deals  with  cases  where  there  is  a  oooliat 
of  laws,  and  providea  aa  follows:  "Where  in  tay 
matter  relating  to  a  ship  or  to  a  person  belongmg  11 

a  ship  there  ap}>ear«(  fn  be  a  conflict  of  laws,  theij.  if 
there  is  in  this  part  (i'art  II.)  of 'this  Act  any  provi- 
sion on  th«'  subje<  t  which  is  hereby  expressly  maile  to 
extend  to  that  ship,  the  case  shall  be  govened 
that  provision;  but  if  there  i<i  no  such  proviaiootha 
case  shall  be  governed  by  the  hiw  of  thp  port  st 
which  the  ship  is  registered."  That  section  tommj"" 
that  if  there  is  a  8e<  tion  which  is  expressly  fjind*  :  ■ 
apply  to  a  foreign  ship  the  case  shall  be  governed  bj 
that  provision.  Section  219  provides  that  where  thf 
GoTCKnmant  cf  a  foreign  country  liave  provided  that 
unautboriaed  i>er8onB  going  on  board  British  shipi 
which  arrive  iu  its  territorial  jurisiiiction  shall 
subject  to  provisions  similar  to  those  in  scctioa  11h  in 
this  Act,  and  desirea  that  those  provisiuni  shall  applr 
to  ehina  of  that  foreign  country  in  fikitiah  territaiiM 
)0Tiadlietion,  Her  Majesty  may  in  Oonnoil  order  lhat 
those  provisions  shall  apply  to  ships  of  that  foreign 
country.  That  section  almost  conclusively  dhowi 
that  it  is  not  intended  that  the  provisions  of  the'Act 
should  apply  to  foreign  shipa  exo^t  when  ajuaaiJy 
so  stated,  or  milen  an  order  in  Camifal  ia  mads 
making  them  ao  i^jiplioable.  lEany  ol  the  i 
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Part  IT.  clearly  oonld  not  apply  to  forriErn  sLips ; 
■action  lo.>,  for  in8tano<>,  Healing  with  !i]i;.fonticcs ; 
tectioji  ll.'j,  f'ealiiip  with  the  ene  iit  ut  peaiiieii 
by  the  lusater  of  the  sbip  and  th(i  euteriug  into 
•gr^^eots  betw«<>n  the  manier  and  the  seaman ; 
«««tioo  126.  dealing  with  latiiur  of  mmiMi;  laotion 
127.  wiih  thflfr  dii^Mge ;  MctioM  164,  lOA.  aod  167, 
— ;  iritii  Cba  nods  of  weowtiBg  


Dari.ixii,  J.  Tho  fiicts  of  this  case  are  practically 
t>i«  9H,u\(^  as  tlionf  ill  Jliirt  v.  Alexniniltr,  whicti  was 
dccifhsl  ill  the  St'otoh  Court  df  Scssioii. 

What  was  done  was  this :  A  foreigner  not  holding 
a  Kcraoefrom  flic  Board  of  Vrade  engaged  or  supplied 
■eamsD  to  senre  npon  a  ship  m  ■&  Engliah  port*  that 
»hip  bring  n'  foreign  sibip.  It  ia  admttted  that  what 
the  man  did  would  Jmvfi  bmn  an  nffcncc  nr^ninst 
section  111  of  the  Merchant  Shippiu^  Act,  ls<)t,  had 
thfl  Dhijt  lM>en  im  English  ship.  But  it  is  said  that 
b'-tanse  the  shij>  was  a  foreign  ship  no  off«ico  liaa 
b<»oii  rominitt«*d. 

The  words  of  the  Act  are  perfectly  general,  and  iu 
thitir Ordinary  meaning  the  words  " any  ship"  would 
oovar  a  fonign  ■hip  ai  wtU  as  an  Ensuih  abip.  Bat 
it  ia  aaid  tiuTin  thSs  caaa  '*  any  ship  "  does  not  moaii 
any  ship,  Lilt  a  British  ship,  and  that  that  ia  so  by 
n-iiiou  of  sections  L'OO  ami  "Jfil  of  the  same  Act, 

T)i>i  .sante cont«iitic'ii  wii.s  raised  in  T/'irf  v.  AI'  j n mit r . 
If  the  contention  were  right,  all  that  the  MercUttut 
BhippiDg  Act  of  IBSM,  which  was  a  codifying  Act, 
woola  have  done  would  be  this :  it  woold  have  pro- 
tected bgliah  sailors  or  any  sailon  in  an  Ensliah 
port  against  crimping,  if  crimping  waa  peirfbnDea  for 
the  benf  fit  of  an  English  ship ;  but  ft  would  have 
accorded  absolute  liberty  to  foreiginTH  to  coin''  into  an 
English  port  tUid  to  subject  to  all  the  evils  of  miuip- 
ing  not  only  foreigners,  but  British  siihjects.  It 
would  take  strong  language  m  the  Act  of  Parliament — 
knowing,  what  one  cannot  help  knowing,  what  was  the 
intenttoD  of  Farliamaot  in  to  oooTinoa  me  that 
the  Legidatnre  in  1894  delihetately  paaaed  an  Act  of 
parliament  gulijecting  English  shipping  to  a  distinct 
disadvaiitiigH  in  Hugli^h  porta  for  the  benefit  of 
foreigners  ;  and  not  only  that,  but  allowing  foreigners, 
if  they  went  into  an  English  port,  to  subject  Eugli^h 
BubjoctA  to  all  the  evils  from  which  it  was  desired  to 
protect  theu  if  they  became  crews  upon  an  English 
abip. 

I  do  not  think  that  seotiona  SUM)  and  261  do  dia- 
tingmsh  between  Brifjah  and  foreign  ships,  as  is 
contended.  The  distinction  drawn  is  between  Biiti8h 
nhips  registered  in  England,  and  British  ships,  regin- 
tered  souiewhere  else.  For  my  part  I  am  content  to 
adopt  ajt  my  judgment  the  words  used  by  Lord 
Mnncrieff  iu  his  judgment  iu  Hart  t.  AUxattder,  He 
saja :  "  The  aeoood  part  of  the  Act  containa  a  Taiiety 
of  provUena:  aomeof  them  are  espreaaly  applieable 
only  to  British  ships,  and  some  are  applicable  only  to 
foreign  ships  :  but  there  is  a  third  class  of  provisions 
which  are  quit<^  irrespective  of  the  nationality  of  the 
ship  or  seamen.  The  section  on  wbi<  h  this  i  omplaint 
is  KJtmded  belongs  to  that  class."  That  is  to  sny, 
•eotion  111  ie  one  of  the  third  class  of  provision.'i 
wliidi  il  qoita  ^respective  of  the  nationality  of  the 
i^ip  or  aeamen,  ao  nat  the  woida  '*  any  abips  in  the 
XJmted  Kingdom*  hear  tbalr  oatoral  maaarag,  and 
apply  as  much  to  a  fomign  abip  in  aa  BngUab  port 

as  to  a  British  (thip. 

Now  it  is  further  said  that  tlie  eonvi  ti  ns  .  ii,,'l:t  to 
be  (quashed  because  the  proceeding  wa^a  cnnnnal  one, 
wberasa  it  onght  to  have  been  a  proceeding  as  for  the 
reoofary  of  a  civil  debt.  It  is  perfectly  dear  that 
there  are  two  kfnda  of  offences  in  the  Act.  Section  1 1 1 
speaks  of  an  offence  against  that  section,  while  eeotion 
speaks  of  an  offence  made  puDisbahle  by  a  fine  or 


irajtrisonment,  or  an  offonc<i  punishable  by  a  fine.  It 
is  said  that  a  tlue  is  only  recoverable  as  a  civil  debt, 
and  we  are  referred  to  sections  .'>-.]  '>J'',  in  1  ■  '  T.  I 
would  point  out  that  although  in  those  sections  the 
fine  may  be  only  recoverable  as  a  civil  debt,  in  neither 
of  them  is  the  fine  apoken  of  as  the  result  of  an 
oAnee.  T  tUnh  tint  heiefhe  fine  was  a  fine  following 
as  a  punishment  for  an  offence  punishable  by  fine,  and 
that  the  fine  was  not  in  the  nature  of  a  debt  at  all. 
It  was  a  punishment  for  an  ofTence,  and  the  convic- 
tions are  convictions  justified  under  the  Act  and  roust 
stand. 

CiiANlTRLL,  J. — I  am  of  the  same  opinion  on  both 
points.  Aa  to  the  first  point — the  applicability  of 
these  particolar  aeotiooa  to  foreign  ships— the  matter 
seems  to  stand  thus  :  section  111,  us  my  brother  has 
pointed  out,  is  quite  large  enough  to  apply  to  foreign 
tthips  as  well  to  English  ships.  Then  it  is  <  on- 
ttiuded  that  ti«ctious  260  to  26G,  inclusive,  which  are 
headed  "  Application  of  Part  II.,"  show  that  si'<;tion 
111  does  not  apply  to  foreign  ships.  Now,  I  might 
content  myisclf  with  the  judgments  of  the  judges  of 
the  Ckmrt  of  fieaaion  in  Soottond  on  tliat  pomtt  hat  I 
alao  think  that  the  olieervatiaa  of  Sr.  lioahiDgton  in 
the  case  of  T!f  Mil/</rd,  to  the  effect  that  the  words 
of  the  stetions  wliii  h  he  had  lx>foro  him  and  which 
corresjvond  to  soctiona  '2W  and  of  the  jiresent 
Aft,  were  Hilirmative  words  aud  not  ut^gative,  i*  very 
important,  and  that  it  assists  in  the  explanation  of 
the  whole  matter.  It  seems  to  me  to  come  to  this, 
that  y<m  mnat  read  sections  200  to  26<>  as  if  th<-y 
began  by  saying  "and  with  respect  to  the  applica- 
tion of  Part  II.  to  ships  registered  in  the  United 
Kinr;d(>iii,  be  it  enacted  as  follows,"  and  then  set  out 
cectiou  2i)0.  2«2,  and  263.  Th«-  efftx:t  would  be  that 
to  those  ships  the  whole  of  Part  II.  would  apply, 
except  as  to  th^  three  classes  of  shijis  as  to  which 
only  portions  apjily.  Then,  with  respect  to  the  ap- 
plication of  Part  IL,  to  abips  r^giatsrad  in  tlie  Britiah 
dependencies,  there  are  apedal  eaaofanenta  wbioh  am 
cont  lit!  .f  in  He  ti  rs  iOl  and  2»5!,  nomely,  that  a 
oertum  pju  l  sjf  I'avt  TL  apjili"*  to  all  such  ships,  and 
that  certain  other  p.irr ,  .]  ply  if  the  Colonial  I^gia- 
latnre  should  desire  and  pass  a  corresponding  Act. 

Thus  you  have  provided  affirmatively  for  British 
shipa  registered  in  the  United  Kingdom  and  for 
Britiih  uipa  legistersd  in  the  colonies,  but  you 
have  not  provided  for  foreign  ahipa.  TheNfora^  if 
the  matter  stood  there  it  wonia  remain  to  be 
considered  whether,  with  regard  to  a  particular 
sot  tion,  it  was  so  framed  as  to  apply  to  foreiiru  ships 
or  no.  You  woidd  have  nothing  else  to  ^^'in  I-  \  u 
But  there  is  something  else  to  guide  you — nainely, 
section  2(>5  ;  and  it  ap|teara  to  me  that  that  aeotion 
saya  tbia :  "  And  with  reapaot  to  flia  applioation  of 
Part  IL  to  foreign  ships  .  .  ttid  tben  it  goes 
on  to  say  that  if  the  matter  is  one  which  wi  uld  cause 
a  cuutlict  *jf  laws  it  is  to  bo  governed  in  ttiis  way  : 
If  there  has  been  an  express  provi.sion  aj)iilying  a 
particular  portion  of  Part  II.  to  foreign  ships,  that  is 
to  apply  because  it  is  express  legislation ;  but  if  there 
has  been  no  anoh  axpress  application  of  a  particular 
portion  of  Part  IL  to  foreign  ships,  but  it  is  left  to 
be  applied  by  general  worda  on^.  tnan  iiia  not  to  ba 
appUod  to  a  foreign  ship  if  flie  matter  ie  enoh  aa  to 
cause  a  conflict  of  Taws ;  but  if  tho  matter  is  not  such 
as  to  cause  a  oonflict  of  lawn,  theu  you  arts  to  apply 
the  general  words  in  the  g>-neral  way.  ^lat  leaveB 
the  matter  free  from  any  difficulty. 

Ooing  back  to  section  111,  it  deals  with  matters 
arising  in  BogUah  porta  with  which  tlie  Eogliah 
Legialatnre  baa  full  joriadietion  to4«al  in  every  way, 
and  there  is  no  ]>ossible  reason  why  the  Legislature 
should  uot  give  protection  to  aeamen  in  the  case  of 
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thoir  beinp  ongRf^cf!  for  fi  foreign  ship  as  in  the  case 
of  a  Britissk  hhip.  li  Mr.  Horridge's  contention  is 
right,  if  un  Engliahman  is  shipped  on  board  a  foreign 
ship,  tbeu  he  ioaea  his  protection.  There  seems  to  be 
no  T8uon  whatef«r  lor  saying  that  tiie  tMtion  does 
not  apply  to  a  case  wbero  the  seaman  is  engaged 
coutrai7  to  its  proTisions  in  an  EogUsh  port  and  not 
on  board  a  foreign  sliiji.  As  to  the  case  where  a 
wmilftr  thing  is  done  »4itually  on  board  the  ship,  I  do 
not  fblak  it  neoeebacy  fMrw  to  give  a  definite  opinion. 
In  that«He  it  doM  Mflm  to  aMi »  cabitsfliliu  doubt 
might  aziw  M  to  whether  there  woold  ho  s  oonflict  of 
l  i  .v>,  and  whether,  conaequently,  in  that  case  a  con- 
viction would  be  right ;  but  I  do  not  think  that 
^nMtkui.  is  definite^  befon  us  on  tt«  pfMent 

Then,  as  to  the  qaestion  shoat  the  dril  debt,  I  do 

not  think  there  is  any  real  difficulty  about  that. 
Until  Mr.  Suttfju  directed  our  attention  to  iections 
591,  GUI,  and  G87  -t  was  not  quite  easy  to 
nndentaod  sectiou  681,  sub-section  2;  but  the 
mcnDent  fhot  ww  done  tho  meaning  of  the  section 
became  clear.  It  pcrura  tl>at  Eectiou  681  merely  says 
this:  Whereas  l*  rtaiu  liuugs  which  are  civil  debts 
have  b*'t  11  dr  Llai  t-d  by  this  Act  to  be  rfn^overable  as  if 
they  wore  not  civil  debts,  but  fines  and  offences,  such 
sums  shall  ha  loooverahle  m  if  they  were  civil  debta. 
That  does  not  apply  to  this  matter,  whiaht  as  nty 
bruther  has  pointea  out,  is  an  oS'ence. 

Solicitor  in  support  of  til*  i«1a«  5o){rtlor  Air  ikt 

fionril  of  Trade. 

Solicitor  against  the  rule,  Nordoa  dc  Dc  Frtect,  for 
r.  Aeiisl«y,  ^rcrpooL 


(MSai2l^mi;iw«a.aJ.)]  J'*^y28;  Dec.  15. 

Br.ArKMOKK  V.  WlHTK.  (a.) 

Copyholds — i'miirmury  obligaliun  on  itna^  to  keep  in 
rtpair — llrearh  <>/  obligation  by  faiMinf— ifeflwcfy  of 

lord  uyainst  execidora  o/ff  nnut. 

An  adion  tvaa  brought  by  tite  lord  o/  a  manor  against 
the  execittfjrs  of  a  dtceaaed  tenant  of  Utopjfhold  tenement 
far  not  keying  the  tenment  in  pr^er  rwir.  It  toos 
firmed  that  hy  the  nubm  of  Uvt  manor  the  tenant  waa 
!,-,i[it<l  !i>  l<ri>  lfi>  tnemeut  in  repair,  nu-l  that  the 
ordinary  luudt  by  vfn'ch  that  obliyfition  had  iteen  eu- 
forred  against  the  tenant.  ./■(!»  by  preaentmeut,  fine,  and 
forfdtiare.  Upm  (Ae  detUh  of  the  tatant  the  mvniMes 
were  found  to  ie  dila^daUi  and  est  o/  rtpaM-,  M  then 
had  }»>>!  ;<" ;  /fMnjunaiC  hyihe  lord  in  rrspecf  cf  wdt 

dihtpiiintii.na. 

Held,  that,  althnnyh  there  had  been  no  jiresentment, 
the  lord  could  have  maiiUained  an  action  in  reaped  of  the 
ditafiidaHon$  againtt  ih«  tenant  in  her  lifHinu  upon  the 

implitil  iniitrfict  by  the  tenaut  to  keep  the  preinitea  in 
repair  arimny  from  her  admiUancCf  and  that  this  right 
of  action,  being  founded  on  cORffdcl,  tmrvived  againtt 
the  rrftidori  of  the  tenant. 

Furthf  r  consideration. 

The  action  was  tried  by  Lord  Russell  of  Killowen, 
C.J.,  at  lixeter,  and  w»!«  resprved  by  him  for  further 
consideration. 

The  facts  were  stated  as  follows  in  the  oonsidered 
iudgment  of  the  learned  jud^e:  The  aetion  waa 
uonght  by  Uie  lord  of  an  ecclesiastical  manor  against 

(a.)  Beported  hy  Sir  Shkroton  Baxu»  Bart., 
Barmter>at-Xiaw, 


the  executors  of  thp  late  copyhold  tenant  of  the 
manor  for  not  rej^iii ring  copyhold  tenements  purjawit 
to  the  terms  of  the  tenancy.  The  manor  in  question  wvi 
*he  ecclesiastical  manor  called  Morchard  Bishop,  in 
Dofondnre.  and  thh  rector  for  the  time  being  of  the 
parish  in  which  the  manor  is  situate,  is  the  lord  of  th« 
manor.  In  18-.' 6  the  then  rector  and  lord  of  ^  manor 
w!i>  Archdeacon  Bartholomew.  On  the  21stof  JaDoarj, 
io  that  year,  1846,  John  Boothcott  and  Jaraes 
Sontliootit  were  admitted  as  tenants  in  poasMMB  el 
the  manor,  and  tiie  antiy  fram  tha  taooras  aad  4hs 
court  roll  was  as  follows :  **To  fh^ ooort  eaoM  John 
Southcott  and  James  Routhcott,  and  took  of  John 
Hsirtholomew,  clerk,  lord  of  tho  manor  aforesaid,  thrt* 
dwelBng-hooaes,  three  gardens  and  outhouses,  with 
the  appnttSDaDoes  tbwaol,  satoate  witiun  the  maoor, 
to  have  and  to  hold  the  said  dwellfatg-hoases,  gsHens, 
and  outhouses  ujito  the  said  John  Southcott  anrl  .Tati:« 
Southcott  for  the  term  of  tlieir  lives  and  tbe  lou^>-. 
liver  of  them,  according  to  the  custom  of  the  psH 
manor,  yielding  vai.  paying  therefor  yearly  U.  sod 
2s.  in  tha  iMana  of  an  henot  whan  it  shall  happen 
according  to  the  cttitom  of  tho  said  manor  and  by  sll 
other  bunlens,  suits,  and  services  therefor,  and  sll 
right  accustomed  for  such  estate  in  possession  <A  tlie 
premises,  so  had  they  have  given  to  the  said  lord  for 
a  fine  £5,  and  so  are  they  admitted  tenants  in  posatt- 
sion  and  do  thoir  fealtj  aoooiding  to  tiwonibOBOf 
the  said  manor." 

At  the  same  time  on  the  21st  of  January  there  wu 
»  further  reoord  of  the  same  court  by  which  th<^ 
toversion  (subject  to  the  above  admittance)  exTM'.jtAL; 
on  the  death  of  the  surnvor  of  those  two  admitted 
tenants,  John  and  James  Sonthoott,  was  grat^sd  to 
Charles  W.  M.  Bartholomew  for  the  teem  of  Us  fife 
according  to  the  custom  of  the  luaoor. 

In  1871  John  Southcott  died,  and  in  1872Jan« 
Southcott  died.  In  Manh,  1875,  the  widow  of  Jsmti 
Southcott  was  admitted  as  tenant  for  life  aooordiof  ts 
the  custom  of  the  manor  by  custom  of  free-beDch. 
In  November,  ISW,  the  present  lord  succe^ilfd  to  the 
rectory  and  to  the  lordshiji  of  the  manor,  and  it  *«« 
not  in  oontxorvat^  that  whatever  rights  the  onffnal 
lord— namely,  Anhdeooon  Bartholomew— had,  wets 
now  the  rights  of  the  present  plaintiff,  who  hasbeeo 
since  1SS4  and  still  is  the  lord  of  the  manor. 

On  tho  14th  of  June,  ISOG,  the  widow  of  Jtam 
Southcott,  who  had  b^  n  so  admitted  as  tenant  for 
life  by  OBstom  of  frv  -  i  i noh,  died,  appointiog  by  bv 
will  the  present  defendants  her  execoiors,  moi  H  «M 
admitted  that  if  the  cause  of  action  hsra  daimad  WM 
well  founded  Li>T:iii,st  tin.-  •:\ecntoia^  tb^f  had  aprts 
to  meet  any  datuagos  avrarded. 

On  the  death  of  the  widow  in  1896  laisranup  «w 
made  to  C9u»les  Bartholomaw,  to  wbommtt  nads  tht 
grant  in  raverrion  expectant  on  iht  death  of  ^  tm 
admitted  tenants,  John  and  .James  South:  ":-  i^ri 
expectant  also  on  the  hfe  estate  of  the  widow  t  y 
custom  of  free-bench.  He  was  then  communicate 
with,  bat  ha  disdaamed  and  deoUnad  to  take  tiv 
interest  in  ravarmm  or  to  ohiitt  to  ha  adasitted,  and 
in  fact,  he  never  was  adiTiittpd,  and  he  died  ta  Ja^i 
1897,  before  this  action  commenced. 

It  was  common  ground  tliat  the  premiees  in  ques- 
tion were  dlowed  to  get  out  of  repair,  and  u  'ru 
fbnnd  as  a  laot  in  this  oasa  that  they  were  n^glr>.-t«d 
not  only  during  the  period  whf>n  the  deceased  widow 
was  the  tenant  in  possession,  but  during  the  existra* 
apparently  of  the  previous  tenancies  of  .John  and 
James  Southcott,  but  on  behalf  of  the  piaintiff  tb' 
claim  was  restricted  to  a  claim  in  respect  of  the  breacii 
of  the  condition  or  implied  contract  upon  wbiak  tk* 
plaintiff  was  relyinf,  that  breach  being  confasd  to 
the  action  of  the  wi£>w,  whcaa  anacatoia  tha  drfia* 
dants  wero. 
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Hiou  Cov&T. 


BlACKMOBE  WUITE. 


Hiou  Coubt. 


Tht  OBstomtiry  oUigiitiaai  of  •  fanaaof  hy  aapf' 
heid  in  this  ixartiotdar  nuoior  wore  tiiat  tiM  tenant 

ahonld  keep  the  pretiiUes  iu  onliniiry  repnir,  and  the 
ordinary  mode  by  which  that  obligatiou  or  term  of 
the  tenancy  was  ri:ii 1  was  by  presentiiifnt,  by 
fine,  and  in  some  uasea  by  forfdtun,  and  this  also 
extended  to  {bn  mm  of  nwom  ailmittnd  m  tanaats 
by  free-bench. 

Finally  the  writ  ill  tUs  aotioii  wai  iMwd  on  the 
Sth  of  Apcil,  im 

Fcoi',  Q.r.  {Rowland  Robtrts  with  him),  for  the 
plaintiff. — There  is  no  allegation  here  of  any  wilful 
waate.  The  action  is  for  dilapidations,  that  is,  for 
not  keeping  the  preuuMM  in  repair,  and  it  in  bruosht 
•gainst  the  executors  of  the  deceased  tenant.  We 
•obmit  that  the  actkn  i»  meiirtnlnable  against  the 
tomt,  and  after  tiw  tenanfa  daalh  against  the 
executors  ;  and  the  cbipf  point  we  wish  to  establish 
hero  \s  that  tlie  plaintifT,  tbo  lord  of  the  nmnor,  is 
en'i''.''i  1''  itjdint.iin  this  action  and  recoviT  ..-urje 
dainagt  s,  and  ao  tar  ns  we  can  find  out  it  in  the  Hr^t 
case  of  the  kind  that  has  been  brought  by  the  lord  of 
•  manor.  The  customs  of  thf>  manor  and  the  entrifn 
on  the  court  rolls  prove  that  there  is  a  liability  on  tht 
tnaat  to  heap  in  repair,  with  a  liability  to  fine  and 
lorfeitaie  for  not  keeping  in  repair.  Therefore  by  the 
Tery  fact  of  the  admittance  of  tbo  tenant,  and  ariflin^^ 
out  of  such  admittance,  there  is  the  liability  of  thu 
tvuant  to  keep  in  repair,  and  thii<  li>ibility  is  b&Htjd 
upon  the  implied  contract  by  the  tenant  to  keep  the 
premises  in  repair.  An  action  always  lay  for  oopy- 
liold  fines,  ana  the  form  of  the  action  was  indebitcUua 
mnmpiit  (Sullen  and  Leake  (3rd  ed.)»  p.  1-19) ;  and 
the  lord  could  always  bring  an  action  of  debt 
against  a  copyholder  for  the  recovery  of  his  fine  (1 
Cmise's  Dig.  (4th  ed.),  p.  .503) ;  and  this  right  of  the 
lord  ia  reoof^ised  in  Front  r  v.  Ma  on,  32  W.  E.  421, 
II  a  B.  D.  574.  The  rig}) t  to  sue  for  this  fine 
d(>y>(>nd^  upon  the  admission  :  Ilinufard  y.  Ilaw, 
G  n.  &  N.  308,  at  p.  326,  9  W.  R.  C.  L.  Dig.  2«. 
Ihe  lotd  ia  alao  antitlad  to  ana  in  cqpitf  lor 
waata  and  for  an  aflooant  in  reapeet  of  waata, 

whether  the  waste  is  commiaaiTe  or  permissive  : 
Ui  lmT'li  V.  Nohlr,  3  Mcr.  (373,  In  answer  to  tho 
argument  in  that  caao  that  a  court  of  eijuity  would 
leave  the  lord  to  his  remedy  at  lnw  for  a  forfeiture. 
Lord  Eldon,  I<tOi»  than  said  that  "  in  many  casfs 
the  forfeiture  was  a  TBiy  iaadequaie  remedy."  In 
Dtufh  V.  Bampton,  4  Yea.  70CI,  Lord  Loughborough 
held  that  the  lord  had  no  remedy  iu  equity  for  an 
injunction  and  for  an  account,  but  was  confined  to 
his  legal  remedy  for  l sLc  ■  oniuiitted  by  the  cojiy- 
holder.  Thin  mast  be  taken  aa  uu  lunger  law,  as  l^rd 
Bronglmtii,  L.C.,  said  in  Parrott  v.  Palmer,  3  My. 
K.  632:  "The  case  of  Denrh  v.  BampUm  is  clearly 
not  law,  and  indapandently  of  it&  having  boen  over- 
nlad  n  few  yean  attarvaroain  the  oaaain  BkhardM  v. 
JVUf^,  the  principle  baa  never  heen  oonnderada  sound 
one."  In  \\\K.iho>'Sf  V.  Walhtr,  2S  W.  R.  765,  5 
Q.  R.  D.  101,  which  is  an  hnalogous  case  with  regard 
to  frpeholds,  ii  similar  action  was  held  to  lie  against 
the  tenant  and  against  her  executor  after  her  death, 
under  3  &  4  Will.  4,  a  42,  s.  2.  That  was  stated  by 
Lnab»  J.,  to  be  an  action  on  the  oaae,  bat  in  the  later 
oaaaof  in  re  WiUiamtt,  Andrew  v.  WtBiumet,  <2  L.  T. 
Sap.  41, 93  W.  125, 54  L.  T.  Rep.  105,  the  right 

to  maintain  the  action  was  based  on  the  impUed  con- 
tract, that  the  acccptiinco  by  tho  tenant  Created  an 
oblig*tioii  to  repair.  In  the  same  way  if  the  admit- 
tance to  tho  cojjyhold  tenenient  be  taken  upou  thn 
terms  or  subject  to  thu  ouat^^ms  of  the  manor,  an 
action  for  nou-ropair  will  lie  against  the  tenant  in 
the  Ufatima  ol  the  tanaat  and  agiMuat  tbo  asMnton  of 
tlM  tanMt  «ftar  thn  t««nf •  iaafh. 


He  alao  ref anead  to  the  Boclaaiaaticnl  Lauaa  Aol» 
1861  (24*2STiot.o.l05). 

Dukt,  for  the  defendant. — This  is  a  case  of  pec^ 
missive  waate  only,  and  an  action  of  this  kind  doea 
not  He  for  panmaalve  waata.  The  plaintiff,  upon 
the  death  of  the  widow,  lost  his  right  upon  any 

implied  csontraot  to  keep  the  prcmiwBS  in  repair; 
but  there  is  no  trace  in  Huy  book  on  copyhold 
law  of  any  such  impUed  contract,  or  of  any- 
thing other  than  a  customary  right.  An  action  on 
the  case  doaa  not  lie  ag^inat  a  0(^bc4d  tenant 
for  pemnaabc  waata;  for  permissive  waate  the 
lord  has  no  remedy  at  law:  Couj,tr»t  of  ^hrtw^- 
bury'a  rtue,  5  Rep.  I3a.  In  the  ca**^  of  copy- 
holds the  liability  of  the  tenant  to  the  lord  does  not 
depend  on  the  relations  of  the  tenant  to  the  lord  apart 
from  thrt  customs  of  the  manor.  The  liability  depends 
on  the  customs  nf  the  manor,  and  in  snob  oasoa  the 
lord's  li^^  are  presentment,  where  praaentuient 
is  neoMwrv  M  intbia  aaaa^and  foUoiwing  presentment, 
fine,  and  tnen  forfritora.  Theae  are  the  nghts  and  the 

only  and  exclusive  rigbta  of  tho  lord  against  the 
tenant  for  {jermissive  wa«te,  and  these  right*  and 
li  ;l  ilitie8  respectively  are  1  li  toriained  by  tUdtm  and 
not  by  contract :  and  iu  the  statement  of  claim  iu  this 
case  fna  plaintiff*B  right  is  based  upon  tho  customs  of 
the  manor  and  not  upon  oontiaot.  If  tfaia  bad  been 
oomnlMive  mate  an  aalion  might  have  baan  brought, 
but  as  it  is  permissive  waste  the  lord  can  only 
proceed  by  the  customary  means,  that  is,  by  present- 
ment, and  it  is  admitted  there  has  1)C«u  no  such 

f»resentment  here.  The  ordinary  relation  botww-n 
essor  and  lessee  does  not  ajiply  as  between  the  lonl 
and  the  copyholder,  but  the  plaintiff  here  u  really 
seeking  to  enforce  the  ordinary  relations  as  between  u 
laaior  and  lesaaa.  Hon-rapair  of  tbe  copyhold 
tflnenMntisaforfsftare:  Oohe's  Law  l^wcts,  p.  134. 
With  regiird  to  the  Hutborities,  it  bus  been  held  that 
an  action  on  tho  case  does  not  lie  for  permissive  waatfl ; 
I'/nch  V.  lUimptiiH  ;  Urnhb  v.  Kurl  vf  /!urh>,//(t>n,  o  B. 
&  Ad.  607  ;  a,l>.:„  v.  Wdh,  1  B.  P.  N.  R.  21/0.  It 
baa  been  argued  t  hat  Bench  v.  Bampton  has  been 
overruled  br  ParroU  v.  Falmtr,  Tbese  the  lord's  right 
had  been  tntarfflnd  with  without  wm  relation  to 
copyholds,  and  the  tenant  had  simply  taken  tho  lord'a 
property  and  was  in  possession  of  it.  The  action  here 
is  an  action  arising  er  delicto,  and  not  ex  contractu : 
Potoyt  V,  Blaf/mw,  2  W.  R.  7()0.  4  De  O.  M.  &  O.  448 ; 
Rf  U'lHian;- ■<,  Aii'lni')  v.  ]\'i/hamet ;  \\\>odhoiue  V. 
Waiker;  Batihyam/v.  i\'„ifttrd:  36  W.  R.  814.  36  Ch. 
D.  269 ;  Phillips  v."  Ilom/ray,  32  W.  R.  6,  24  Ch.  D.  4:J9. 
The  action  being  one  of  tort,  tbemaiim  ocliojwrsonajis 
m&riiur  nm  per$«nd  applies,  and  the  rteht  of  aotion 
die<I  with  the  deceased  tinant,  ana  cannot  bo 
maiutaineil  agaiutit  the  executors  :  Eastcourt  v.  iree^, 
ISdk.  186;  So//er«v. /^(0rnic«,WillM,418;  WImiXaf 
V.  La  Me,  1  Wms.  8.  239. 


iWe,  Q.O.t  in  reply. 


Owr»  advt  vhK. 


Deo.  1,").— Lord  RrsaKiJ.  or  Killowkn,  C.J., 
delivered  the  following  judgment ;  [His  lordship  set 
out  the  facts  as  above  stated,  and  proceeded :]  Upon 
these  facts  the  question  la  whether  the  lord  of  the 
manor  could  have  maintrined  an  aotion  against  tiw 
widow  under  the  circumstances  of  this  case,  and 
whether  he  can  now  maintain  an  action  against  the 
executors  of  the  widow  for  the  failure  to  comjjly  witli 
th» condition  or  the  implied  contract  nj)ou  whiuli, 
it  is  Hftid,  the  tenant  held.  The  custom/try  obligations 
or  incidents  of  the  tenancy  of  a  copyhold  tenant  in 
tbia  manor,  so  far  as  is  now  material,  were  that  there 
was  aa  obligation  upon  the  tenant  to  baep  the 
^  pi  >miaM  in  oidiuary  repair,  Hwt  repair  astending 
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HlOU  COITBT. 


High  Coot. 


outside  as  well  as  inside,  and  that  the  ordioazy  mode 
by  which  that  term  or  oUimtion  of  tiie  hmttaey  was 

puforcrd  and  was  onforcoahlo  was  Tiy  prpapntmcmt,  'by 
fine  (which  was  >;piieralh-  reiiiittc*',  if  tho  pronuHOS 
wcro  repaired),  nw]  in  some  cas!t?s  by  forfeiture,  and 
this  customary  obligation  or  couditiou  of  the  tenancy 
applied  to  tiie  case  of  widows  admitted  hy  fixe 
enilom  of  free-bench.  In  thie  case  there  was  no 
prewtitment.  bnt  T  will  deal  with  tiiat  later  on.  Once 
It  can  l>o  riglitly  (L-termiued  what  is  the  true  i  fT  t  i  f 
the  existence  of  these  conditions  or  incidenta  of  the 
twuicv,  many  of  fho  qnestioas  which  at  first  sight 
neemed  to  CNate  some  difficulty,  to  ft  lana  estant 
disappear.  In  my  judgment,  the  aflbe*  of  Ute 
estaiWisliment  in  face  of  those  ciiftonmry  obligations 
was  that  one  of  the  obligatious  iiuder  which  wo  lord 
made  his  grant,  and  one  of  the  terms  f  Mie  tenancy 
and  obligaticnu  which  the  ianaat  oodertook  as 
inoiident  to  hie  teoattey,  waa  to  keep  tba  pmnStm  in 
rt>x>air:  and  from  thrsp  facts  thero  is  to  be  implied, 
and  to  be  clearly  iiMplicd,  a  contnict  by  the  tenant 
to  fulfil  that  ohligalion  to  keep  the  jireuiises  iu 
reasonable  repair,  and  these  obligatious  attached  by 
force  of  the  custom  to  each  tenant  upon  admittance. 
If  that  he  so,  wliy  should  not  the  lord  b<*  entitled  to 
sue  for  the  neglect  to  fultil  those  obligations  i'  It  is 
clear  that  the  obli{<ation  exists  aa  one  of  the  implied 
terms,  I  may  almost  nay  the  express  terms,  of  the 
tenancy ;  and  if  this  were  a  case  not  of  a  copyhold 
tenant,  but  o£  a  tenant  who  held  on  the  terms  that  he 
should  repair  as  was  onstomary according  to  the  custom 
of  the  county  or  the  jiarieh,  it  would  be  unarguable 
to  say  that  in  such  a  case  the  landlord  could  not  su«) 
upon  an  implied  ooveiunt  for  breaoh  ol  an  impUad 

tnm  of  tba  tanasMgr. 

It  18  said,  liowevipr,  tiiat  thia  being  a  oopyfaoM 

tonsnt  1  tenant  holding  at  -will  according  to  the 
custom  of  the  uiauor,  the  uaso  klitrtireut,  aud  in 
that  view  a  number  of  questions  have  been  raised 
with  which  I  nuut  now  deal  amatim*  Th6  first 
oontontioD  waa  hi  rabatanoe  tiiai  tba  widow  being 
a  tenant  at  will  nt'<ording  to  the  custom  of  the 
manor,  no  action  for  ju'rniiagivo  waste  would  lie 
against  her.  I  am  now  treating  the  case  as  if  the 
action  had  been  brought  against  tho  widow.  In 
anawer  to  that  oootention  it  would  be  more  coneot  to 
say  that  this  is  not  an  action  for  permissive  waste, 
but  tliat  it  is  rather  an  action  for  breach  of  an 
implied  term  of  the  tenancy.  It  may  be  adtnitted, 
and  I  think  it  is  clear,  that  apart  from  contract, 
express  or  implied,  there  is  no  eavae  of  action  even 
for  permissive  waste  strictly  so  called  againat  a 
tonant  at  will, andapart from contractthe  sameobserva- 
tiou  woiUd  apply  to  many  ofhur  t- n  i:;(  i(  s,  which  I 
might  suggest,  except  wbtio  they  are  brought  withiu 
the  statute  of  Murlebridge  or  of  Gloucester.  It  is 
aaid  that  io  the  ease  of  a  oopyhold  tenant  holding 
at  win,  no  aoch  contention  would  apply.  The  first 
case  to  whiuh  reference  was  made  was  I'rn  Couuttst 
of  Shr'.  '  shary'a  5  R«  p.  l;Ja,  decidt'd  in  IG60. 

When  we  examine  that  ca^e  it  will  be  seen  that  it 
doea  not  at  ail  sappoxt  the  proposition  that  no  action 
for  permisrive  waste— even  if  this  ware  strictly  an  ' 
action  for  pomiisHive  waste  —lies.  The  liead-nute  is 
"  An  actiou  on  tho  cua«j  does  not  lie  agitiust  a  tt;ijaiit 
at  will  for  permissive  waste  ;  but  if  tenant  at  will 
commits  volimtary  waste  it  amounts  to  a  determina- 
tahm  of  the  will  and  an  action  of  trespass  lies  against 
hiui."  The  Couiste'is  of  Shrewsbury  nad  brought  an 
action  on  the  i  jise  ugaiiiHt  on*!  Crompton,  a  lawyer  of 
the  Temple.  ."^^lie  had  leas*  d  to  hiui  a  Imusc  at  will 
and  he  so  carelessly  uiiuiaged  his  tire  appareutly  that 
the  house  was  burnt  down.  There  it  was  adjudged 
that  "  for  thin  permissive  wasto  no  action  lay  against 
the  opinion  of  Brook  iu  the  abridguteut  of  the  case  of 


48  B.  a,  25,  Wast.  63,  andtbe  reasoaof  the  iodgBisit 
was  because  at  the  eoniniOB  law  no  rsraely  Ii^  far 

wasto,  dther  volantary  or  pormis-nve,  against  l«»-e 
for  life  or  years,  because  the  lessee  had  interest  in  tL-^ 
land  by  the  act  of  the  lessor,  and  it  was  his  follj  t 
make  such  lease  and  not  restrain  lum  by  cjveimi, 
conditions  or  otherwise,  that  he  should  not  do  wttU." 
It    is  clear,  therefore,  that   the  explanstioo  of 
that  case  is,  not  that  an  action  for  permimre 
waste   will  not  lie  when  there  is  an   expr?«;s  or 
implied  contract  against  it,  but  that  there  mu^t  be 
an  express  or  implied  contract  agaiujt  it  to  foonJ  lU 
action.  That,  I  think,  ia  made  dear  is  a  note  of  Mr. 
Hargrave  to  the  oaie :  Co.  litt.  87a.  Anottw  sbr 
referred  to  was  that  of  Orubb  v.  Earl  of  Barling. 
(5  B.  &  Ad.  507).  decided  in  1833.    The  mamiul 
note  there  is :  "If  a  copyholder  pull  down  a lara 
without  any  intontiom  of  rebnildiog,  the  locd  osaoot 
reoover  the  place  ftwi  Um  on  the  ground  of  • 
forfeiture,  if  the  jury  find  that  the  premises  arn  v- 
damaged."    That  simply  comes  to  this — that  iu  Ujm 
case  there  was  no  cause  of  action,  because  there  wm 
no  wasto.    The  next  case  was  Qih4on  v.  Wellt  (lB.\ 
P.  N.  R.  290),  decided  in  1805.  The  aaaaeei{daastioii 
will  be  found  to  exist  in  that  case  as  I  have  alretdv 
given  in  the  Vountets  of  Shrewthury'a  cast ;  »nd  it 
ought  to  be  borne  in  mind  that  it  was  an  acticuon 
the  case.   The  first  oonnt  alleged  commissive  wn.;*^ 
and  the  second  alleged  pemiunee  waifee.  There  w:. 
no  allegation  of  a  contract  cxpross  or  implied,  hat 
there  was  a  sngge«tion  that  by  the  mere  fact  of 
t^'iiancy  t^r  obligation  against  peniiissive  wii-ite  arc*?. 
Hir  James  Mansfield,  before  whom  the  case  was  tried, 
being  of  opinion  that  the  dllapiifetioins  prore-i 
amonntod  only  to  penmsiiTe  waete.  non'Saitsd  the 
plaintiff,  saying  that,  "altibongli  an  action  onthsosst 
in  the  nature  of  waste  nn*g'*,  be  mairitiiaed  fa* 
commisdve  waste,  yot  that  he  had  Q6%  t:r  known  &i 
action  being  maintained  for  permissiye  waste  oqIt.  ' 
The  ground  there  clearly  was  that  the  tesutnt  vsi  s 
tenant  at  will  only,  and  that  ftoos  (hat  fiMt  ClAf  sad 
apart  from  arri n  Tnent  there  was  not  to  be  impUra  tli* 
cotitractua.  obligation  of  doing  or  sufTering  permissive 
waste.     The  same  observations  u;ay  be  made  witt 
regard  to  the  cases  of  I'oicyt  v.  Blagratt,  2  W.  R.  TOO, 
4  De  O.  M.  &  O.  448,  decided  in  1854  ;  Tn  r-  SkiivjiUf. 
3  Mac.  &  Cj.  221,  decided  in  IS.M  ;  and  flfm  v. 
Ikmhow,  4  Taunt.  764,  decided  in  IslH.  Therefore, 
where  the  tenant  at  will,  whether  a  copyhold  tenant  ot 
a  tenant  not  a  copyhold  tenant,  takes  a  tenancy  upoc 
the  terms  that  he  shall  keep  the  premises  in  repair- 
that  is  that  he  shall  not  suffer  theai  to  go  oat  d 
repair — there  is  no  authority  for  the  propontion  tksl 
he  should  not  be  liable  for  a  breaoh  of  tb.it  impliBi, 
or  it  might  be  express,  stipulation  in  his  oontract. 

It  was  nest  aaid  that  even  if  there  were  the  implied 
obligation  «a  one  of  the  tonoa  ol  the  tenant  not  ta 
allow  pertnisaiTe  waste  and  to  keep  in  tcaaonaibU 
repair,  that  this  being  a  tenancy  by  t  nstoi!:  cf  tlw 
manor,  which  custom  provider  o  rtaiu  model  cff 
remedy  for  breaches  nf  the  customary  obligations  1 1 
the  tenancy,  the  lord  has  no  right  to  xeaost  lo  sb 
action  at  law.  It  ia  contended  that  the  tme  tesMif 
IS  presentment,  if  necessary,  and  after  presmti^i^T 
torfeiturc,  and  following  fon'«iture,  ejt>eUu£*t,  c 
iiecessury.  In  favour  of  the  plausibility  (A  tb*: 
view  it  may  be  urged  that  it  is  impossible  to  fibd  ssf 
instance  of  an  action  of  this  kind  brought  agaiBit 
any  eopyhold  tenant.  The  explanation  of  that  msr 
be  -though  it  is  not  a  full  or  complete  explanation— 
the  course  of  events  before  the  EcclesiAsticsI  I 
Act,  1861  (24  &  25  Vict.  c.  105).  Up  to  that  ua«»! 
appears  that  the  usual  course  was,  as  in  this  case,  to 
make  a  grant  in  'possession  to  certain  temots  vitk 
reversion  tn  some  third  person,  and  when  oaa  Sfe 


Digitizeu  lj  ^OOgle 


ToLZLYIL    [»krii».m     THE  WEEKLY  REPOKTER. 


461 


HioH  CoimT.  BuioucoBB  V.  Whitx.  Hion  Oodbt. 


dropped  to  have  another  life  added,  so  ooDtinuing 
pnotically  totiea  qiiotie$  the  life  tenancies,  the  lurd 
getting  his  tlno  upou  each  ■oooeadve  admittance. 
Then  the  legislature  thought  it  right  to  put  aa  end  to 
thi«  state  of  thiiigsiii  the  ease  of  ecclesiiuitical  manors, 
the  object  being  to  spread  more  equally  for  the  benefit 
of  sucoeasive  inonmbente  the  benefits  that  would  be 
dcatived  Irom  deslinc  with  oojpyhold  ttMm,  Urn 
dfeot  cf  Hut  Aot  is  xhnt  for  toe  fntan  fhe  lords  of 
the«o  manorB,  beiog  the  rectors,  are  boond  to  lease  at 
what  are  called  rack-rents,  to  lease  them  in  fact  at 
their  annual  value  instead  of  taking  finea  u]ion  admit- 
tance. Tiooking  to  the  antecedent  state  of  things  it 
WMBOt  VttY  VmAj  *  M«a  <rf  this  kind  wotild  arise, 
iecanse,  if  dsrewns  Umm  iiio(Masiveint«reits,pnfl|io- 
ally  perpetoal  intsrestt.  it  would  always  be  tii«nit«rMt 
of  the  persons  in  reversion  to  see,  and  they  would  have 
a  right  to  see,  that  the  conditions  of  the  tenancy  were 
carriiKl  out,  and  that  the  value  of  the  reversion  was  not 
allc.wfd  to  he  injured  hj'  the  nfglect  to  fulfil  the 
I oiiditions  a.s  to  repair  or  othtrwise.  In  this  case, 
however,  we  are  dealing  with  tenancies  created  and 
based  npon  admittances  prior  to  tluit  Aok  ^H^cn  the 
admittancf  and  gaata  m  thwoue  omm  tomaDdt 
fbara  wM  no  rmrrioner  afltr  BarthoIoiB«w,  wlio  was 
dead,  wlio  had  any  interest  ii;  ^rr'inf^  t'lat  the 
premises  were  not  run  down,  >  r  in  Hf-«  ing  tLat  they 
*.  •  TM  ]  ropierly  kept  m  l  m  iint  h;ih d  Those  con- 
uder»tiuns  may  to  a  large  extent  account  for  the 
aibscnoe  of  prtNwdents  upon  this  subject,  but  we  must 
OOBoder  on  principle  the  question  whether  the  remedy 
of  Ihelovd  is  confined  to  the  customary  remedy  by 
prtaentment,  by  forfeiture  and  ejectment,  if  tliey  are 
necessary.  Upon  this  part  of  the  case  the  first 
authority  reliefl  on  for  the  defendants  was  Dtnch  v. 
Bamjiioti,  -1  Ves.  700,  decided  by  Lord  LcnghliOTOURh 
in  1709.  That  case  is  without  doubt  an  authority  for 
the  proposition  stated  in  the  marginal  note,  that  "the 
kva  of  A  manor  is  oonfioed  to  his  legal  remedy  for 
^raite  oommitted  hj  »  oosyholder,  end  hai  no 
equity  for  en  iojimetlon  and  aooonnt.**  The  Lord 
Chaiit  rll  r  points  this  out  at  p.  703,  and  at  p.  707 
he  says.  The  law  settles  the  matter  between  the 
lord  and  tenant.  If  by  committing  waste  a 
forfeiture  is  incurred  the  lord  proceeds  for  the 
forfeiture,  and  it  is  a  question  at  law  whether  the 
aot  done  it  n  forfsttue  or  not."  I  think  it  is  quite 
deer  that  fbat  doe*  not  express  the  law,  iMoause  not 
only  is  there  the  oouidand  jadnmit  of  Lord 
Brougham  in  1834  in  the  oaae  of  Fkrrett  ▼.  Pblmer 
3  My.  &  K.  632,  but  within  a  few  years  of  D^rf  fi  v. 
Bamftton,  Lord  Eldon,  in  Richards  v.  XoiU  3  ilcr. 
G7  },  decided  in  IHOT,  hwl  expressed  an  opinion  that 
it  was  not  the  law.  The  Lord  Chancellor,  in  a 
oonsidered  jnd^ent  in  Utat  oaee,  said :  "  In  many 
flHea  the  f^ettni*  WM  n  inadequate  remedy, 
and  be  notioed  the  inatanoe  of  a  banen  ei>ot  upon 
which  many  valnable  timber  trees  grow.  If  the 
c(j]>yho]d  tenant  only  forfeited  his  copyhold  by 
cutting  down  these  trees  he  might  iu  such  a  CSSe  be 
a  considerable  gainer  by  his  own  wrongfid  conduct." 
The  point  I  wish  to  insist  upon  in  thu  judgment  of 
Lord  Eldon  is  that  the  forfeiture  might  be,  or  was, 
he  says,  a  very  inadequate  lemed^ ;  and  taking  that 
view,  be  overruled  the  damomr  m  that  MM  lor  want 
of  equity,  wbioh  demnrrer  wm  baMd  on  tiie  deoliion 
in  lifjirh  V.  Rinnvtori.  That  case  of  Bench  v.  Ikimjitm 
is  still  more  explicitly  Mated  to  be  no  longer  the  law 
by  Sir  John  Leach,  M.K.,  and  Lor  1  l!rr  igham,  in  the 
case  of  I'arroU  v.  i'almir,  '6  My.  <&  K. ,  at  p.  032.  In  the 
judgment  in  that  case  it  is  said  (at  p.  G3[)},  "  the  case 
of  ^McA  T*  BamfiUfik  faafoce  Lord  Loughborough  ii 
daatlj  not  law,  and  independentiy  of  tta  liaTfaig  oeen 
overruled  a  few  years  afterwards  in  the  case  of 
Bichardt  v.  NMe,  the  principle  on  which  I<ord 


Loughborotigh  proceeded  has  never  been  considered 
A  sound  one,  namely,  that  the  only  remedy  of  the 
lord  for  waste  done  by  the  tenant  in  cutting  tunbor 
without  licence  or  cuatom,  is  at  law  for  the  forfeiture, 
a  doctrine  laid  down  by  his  lordship  in  a  case  of 
timber,  but  which  he  clearly  applied  to  mining  and 
all  other  waste  as  well. ' '  We  may  therefore  diarsgaid 
tlM  anthority  of  Dmeh  t.  Btmftmi  Imt  it  Meoii  to 
ne  fliat  there  is  eome  other  lignt  whidi  flan  he  thrown 
upon  the  matter.  There  is  clear  authority  for  saying 
that  an  action  may  be  brought  for  a  line  :  1  Cruise's 
Digest  (4th  ed.).  p.  30.3  Fruffr  v.  Miwu,  32  W.  K.  421; 
11  Q.  B.  D.  574,  and  Uaymml  v.  Raw,  0  H.  &  N. 
308,  which  latter  case  principally  deals  with  tha 
point  that  the  liability  of  the  tenant  depends  upon 
Ue  adnittanoew  AgsJn,  aetiona  or  aaita  in  rsepeet  of 
waste  may  be  maintained,  for  which  Richards  v.  Xohle 
and  I'nrrfM  v.  Palmer  are  authorities;  and  I  think 
tlinl  there  are  authorities  that  an  action  may  In 
brought  for  the  rent  which  is  reserved  by  the  customs 
of  the  manor  ;  yet  thejse  are  all  cases  in  which  proceed- 
ings by  forfeiture  might  have  been  taken.  They  aUgive 
ground  for  forfeiture,  and  in  the  majority,  u  not  all 
of  them,  tltat  rig^t  of  iorlaituia  ia  aaid  to  aMome  m 
fesfntrte— fliat  ia  to  my,  that  no  pcMentmant  b  neoet- 

sary  in  such  a  case.  In  that  connection  I  shall  only 
refer  to  one  or  two  passages  on  copyhold  in  Coke's 
Law  Tracts,  p.  132,  s.  o~,  which  it  iiis  v,ith  acts  which 
amount  to  fi  rfeiture,  and  thase  he  divides  into  those 
whi<  a  !tr>j  forfeits  >o  initante  that  they  are  oommitted, 
some  that  are  not  forfeits  till  preasntment  —  and 
in  tliat  enmnaration  he  givee  a  munbar  of  thcM 
cases.  [His  lordihip  rsad  thoM  CMM,  and  proceeded :] 
Lord  Coke  there  mentions  those  acts  which  are 
not  forfeitures  till  ]iresentmont,  and  as  to  that  a 
further  point  was  made  during  argument  that  pre- 
sentment was  necessary.  'W'lth  regard  to  that  I 
merely  refer  to  the  authorities  I  have  given.  Laatljr, 
as  pointed  out  by  Lord  Eldon  in  RMardt  v.  Noble, 
fori eitttie  may  be  n  vary  inadequate  Maaedy,  and  it 
aeema  to  nw  lliat  fheproacnt  Mwis  a  good  illnatiation 
of  that,  as  the  tenement,  which  originally  consisted 
of  one  or  two  huuscs  divided  into  throe  houses, 
with  u  very  small  portion  of  land  attached, 
was  uudoubteilly  allowed  to  go  as  to  tbatch, 
walls,  and  so  on,  into  a  very  bad  condiUou. 
In  thia  oonnaotion  a  further  point  WM  made  that 
presentment  was  necessary  berava  tbii  action.  As 
I  have  pointed  out  the  authoritiM  seem  to  me  to  point 
in  a  contrary  direction,  and  I  need  not  refer  to  them 
again.  I  think  presentment  was  not  necessary.  The 
next  point  ma<le  s\m  that  the  lord— if  there  has  been 
a  breach — is  not  the  person  to  8\ie,  that  he  is  not  the 
person  really  injured,  that  the  person  really  injured 
was  the  letaivloner,  and  that  the  reversioner  tiwreftm 
was  the  pecwn  entitled  to  me.  It  is  not  naoaiMij 
to  dieotim  Oat  point  at  length.  Bven  if  ttere  w«re 
a  reversioner  iii  the  real  sense  interywHod  b' twf^rn 
the  lord  an<l  possession,  it  8e*>m8  to  me  that  uu 
action  for  i'  nil  events  nominal  damages  would 
lie  in  such  a  case  at  the  instance  of  the  lord.  In  this 
case  there  was  in  fact  no  reversioner  at  all.  When 
the  widow  died,  Bartholomew,  the  person  who  had 
the  grant  in  reversion,  had  his  attention  oaOed  to 
the  matter.  He  diadaiued  and  declined  to  be 
admitted,  and,  in  fact,  never  WM  admitted.  There- 
fore, as  regards  him,  his  rights  and  obligations 
would,  as  Ilayward  v.  Raw  show.s,  be  based  solely 
on  the  fact  of  his  adiuittan  ",  1  as  he  never  was 
admitted  he  never  had  the  rights  or  obligations  of  a 
tenant.  He  declined  to  come  forward,  and  the  result 
WM  that  theprwaiaMiOTMted  to  the  lord  and  the  lord 
wu  in  poMSiBlon.  Who,  then,  wm  the  party 
injured  ?  The  lord  alone  was  the  person  who  was 
injured,  and  he  alone  waa  the  person  entitled  to  sue. 
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On  this  point  I  newL  tiime  to  tvo  ohh  ooty. 


The 


tbis  poinl 

flntu  modimmr.  WiMer,  28  W.  B.  765.  S  0.  B.  D 

404,  decider!  in  TS'^O.  It  WM  dt«d  for  the  defeDd&nt8 
M  showing  thnt  tlio  remedy  there  was  treated  aa  in 
tlie  naturo  nf  an  action  for  tort,  but  that  is  not  the 
point  with  which  I  am  uow  dealing'.  '  That  was  not 
the  case  of  contractual  oblieation  at  all.  iis  tbe  action 
waa  brought  hy  the  remainder  man  in  lee  a^nunst  the 
execntOT  of  the  prfvioas  tenant  for  life,  lo  uiat  there 
WM  BO  contxMtiial  relation  nt  all  httmm  Uma* 
Tbe  ground  of  ^b.9  judgment  tinn  wtm  tiut  the 
devi8<>  was  upon  the  terms  and  conditiuus  tbn'  th> 
tenant  for  life  shotdd  ltw»p  in  rppair,  and  thai  liiu 

nion  who  WHS  injured — nfiniely,  thf  remaiuderman, 
a  right  of  action  fnr  t)i«^  brmch  of  that  condition 
to  repair,  and  that  tbe  action  lay  against  the  exeontor 
of  tna  deoMMd  tenant  for  life,  the  notion  hnfing 
heea  Inooght  wiOna  ike  poriod  of  Hmitaliott  M 
3  &  4  Will.  4,  0.  42,  s.  2.  The  next  can  ii  fn  re 
WiUiama,  Attdrtw  v.  WiUiam»s,  52  I*.  T.  Bep.  41, 
decidt  d  in  l  '^s.'),  which  in  my  opinion  takes  the  more 
corrt>.  ;t  view  of  what  tlu'  churacW  of  the  action  was. 
In  thnt  tnie  it  was  lifld  unon  the  facts  of  th<i  case 
that  the  executor  of  the  deueaseil  tenant  for  life  was 
liaUe  for  omission  to  repair,  a.<i  Ruch  omission  was  a 
Imaohol  condition  <»  implied  oontinot  oontainMl  in 
tiie  wOl ;  and  tlie  o««»  of  IFawf AoHse  ir.  ITottsr  was 
followed,  and  the  dpcisioti  of  Kay,  .1.,  it;  that  case  was 
ailirmed  by  thf>  Cfiurt  of  Appeal  (54  I>.  T.  Bep.  105). 
I  think,  tfaerrfure,  that  the  lord  ia  tbe  light  penon  to 
bring  the  action. 

It  ia  farther  said  that  tbe  aoUon  ia  one  to  wkich 
the  maxim  adw  ftrmuiHt  nurUur  mm  prrtMid 
applies.  In  my  ivdgnkent  that  is  answered  by 
tbe  antborities  whiob  I  have  citnd.  This  is  a 
oaae  in  whioh  th&e  was  an  implied,  or  almost 
an  express,  term  cf  th<'  tt  iiancy  thiir  the  premises 
should  be  kept  in  repair.  The  rt^nx^dy,  therefore, 
sounds  in  contract  and  not  in  tort.  In  Williamson 
Executors  (9th ed.).  p.  Idd'i,  it  is  said  :  "  The  general 
rale  baa  Men  estaDliafaed  ttom  very  early  times, 
witii  rwpeat  to  lodi  penooal  olsiua  as  are 
fonnded  upon  any  oUigatiott,  oontraot,  debt, 
covHnaiit  or  other  duty,  that  th*'  ris;ht  of  action,  on 
•which  the  testator  or  intestat**  miglit  tiave  been  suckI 
in  h\<*  lifi'tiuie,  survives  his  death,  and  is  i-nforceable 
against  liin  executur  or  liduiiuiittrutur."  That  priuciplo 
HpplKts  here,  and  the  judgment  of  Kay,  J.,  iu  In  re 
ll'iUiamea,  Andrew  v.  IFt^ftaiiM*,  ahows  that  ha  was 
of  opioion  that  a  case  of  this  Und  falls  within  that 
tole. 

I  now  deal  with  the  last  question.  If  the 
plainb'tY  io  entitled  to  sue,  and  if  the  defendantti 
are  liable  a«  the  executors  of  the  tenant  who 
was  under  the  eontractuul  obligation  to  keop 
the  preuiisen  in  repair,  for  what  are  those 
exeeutors  Hiible  r  As  regards  this  part  of  the  case, 
I  am  lelieved  from  diffionltiy  becaose  the  plaintiiT 
baa  difldaimed  any  intention  of  seeking  to  base 
hiH  rlaini  in  res]>not  of  any  defaults  by  John  or  .Jjinie?! 
Kouthcott,  and  lift  has  restricted  his  tldini  to  juiy 
brrii<  lirs  ni.'kde  by  the  widow.  As  r<  i^ards  that  I 
think  ilie  justice  oi  the  case  will  bt:  met  by  tuy  dealing 
with  a  fair  apportionment  of  the  claim  for  the  six  years 
previous  to  her  deatli,  counting  down  to  the  btingiog 
of  this  action.  This  action  was  bronght  and  was 
considered  important,  not  so  much  as  to  the  'imntum 
of  damages,  bat  with  view  of  establishuig  the 
right  i>f  tlie  Inril  fo  iiiainfjiin  this  action,  and  that 
b^g  so,  1  think  justic  will  be  done  by  considering 
the  daii)Hj;e-s  only  in  re^ipfct  of  that  whii  h  would  Ito 
within  the  ordinary  Statute  of  Limitations,  antl  1  lix 
the  damages  to  which  the  plaintiti  is  entitled  ut  £30. 
I  tiierefore  give  judgnienis  for  the  pWnt'flf  Uxs  £30, 
wMJa  ooalpoBtheuinCkmrtieate. 


Judgmtnt  for  plainiiff. 

Solicitors  fur  the  plaiuiiff.  GuttotU,  Wadham^  A 
Bradbury,  for  Sj>arkfi,  Pope,  &  Thomat,  Crediton. 

Solidtois  for  the  defendants,  Cvodt,  JTuifdsn,  4 
Cotton,  for/«MV  irsaiNffDN,>iin.,  Osaditoii. 


Coud  o(  appeal 

Prom  Q.  B.  Div  , 
(A.  h.  Smith.  C!olliu8.  and  [  AuA  16, 

In  n  BOTAL  Oollkob  of  StTBOSom  of 

Bnqiaxd  (a.) 

Inland  revenw — Bodiet  a/rporate  and  uuinettrporaU — 
f.xruiyfum  /nmdMtff—"  /Voperty  amrmiaied  amd 
iij>)>l,-4  f  jrthe  pHimMM  ^  tdmut*^ — Cmdomt  mni 
Inland  Jkvenm  Ad^  1886  (46  J  48  FSet.  c  51)»  a.  It, 

mh-Ktiivn  3. 

By  teeiion  \  \  of  iht  CattorM  and  Inland  Bmmuu  AH, 
1885,  duty  it  impoted  upon  the  anitml  solas,  intome,  or 
profits  of  all  property  belonging  to,  Of  swferf  in,  any  body 
(■■riKTute  or  unincorporate,  tubject  to  exemption  from 
duty  in  the  rase  of  "property  which,  or  the  income  or 
fr^Ut  whereof ,  shall  be  le<jaJly  nopr'>}>ri<ii<^l  (iwi  ap^.li-  l 
.  for  the  promotion  of  mucation,  tcienoe,  or  f 'i>> 
Jine  arts." 

Th«  College  of  Smrymu  uo*  a  hodf  corporate  witk 
tuo  main  chjeds — Noewfy,  filspPMnoMmqf  fas  eetaies  «f 

surgery,  and  the  promotion  and  enoounsganeni  of  the 
practice  of  surgery,  inclmling  eMtmiwttions  to  quaiify 
f<>r  such  practice.  The  property  of  thf  o-U'-'j-'  ronsist*d, 
amtmij  other  things,  of  gewral  cffitti,  au  tuuminatinn 
hall,  and  a  library  ;  but  there  had  been  no  appropriation 
of  this  property  bi/  f^nrrynnee,  dcrlaratioH  of  trmtt,  nr 
othertvise,  to  the  fr^t-ivni^e'I  of  the  abov  obfnit  UKli^ 

tiuguklud/nm  the  toeond.  The  fm  noeivtd  in  rmpeet 
of  the  esEomAMffons  MnsHMeif  a  larye  part  of  the  income 

(if  the  cttllrge.    The  colUge  had  no  school  of  instruction 
or  traiiiinq  for  permns  «eekintf  admission  to  the  coliege. 
J'.\>  'i)iir'  irt'j'frfi/  liaviK'i  Uiti  n'-^fii^  to  the  itnmittl 
diitt/  impitstd  by  section  II  of  the  Act  of  \HS5, 

Held,  t/utt  as  the  allege  had  two  main  objects,  only 
such  of  its  prenufg  at  woe  legally  apprt^rialed  asild 
nnplird  U>  the  fin/t^mmti  olifeet,  as  dittingtiitied  from 
the  texond,  was  exempt  from  dutg  vritkia  section  II, 
sub- lection  3,  of  the  Act,  and  that  as  nans  ttf  the  pro- 
;>nii/  iu  '/nf^C'.u.  "vri  legttUjf  afprqpr fated  tkertle  <Ar 

tj:<.i)iidniu  ilid  lUit  untidy. 

The  ut/rds  "  legally  appropriateil"  mean  ajtpropriated 
so  at  to  create  a  iegal  obligatioH  upon  the  part  ^  the 
admutMratort  of  fSs  yejisrly  to  VPhf       <*  J 


Jwdymeni  of  the  Divisional  Ooort  (46  W.  R.  638) 

a£irined. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (Wright  and  Channell,  JJ.),  tapovted  48 
W.  B,  538. 

Tbe  Boyal  Oollege  of  Surgeons  petitioned  to  be 

discbargcu  fr  I'l  n^sessiuent  znade  under  tbe 
Customs  and  Inland  Hovenuc  Act,  1885,  on  the 
ground  that  the  college  was  au  instittition  the  income 
whereof  was  legally  appropriat«d  and  applied  for  tbe 
promotion  of  eaucation  aud  science. 

The  petition  stated  that  the  petitioners  ware  a  bo4y 
coqiomte  estaMiahad  by  Boyil  dtirtir  in  the  year 
ISOOu 


(a.)  Beported  by  W.  F.  Barbt.  "Btq.,  Barrirtetwat. 

liaw. 
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The  olijects  of  the  petitiouors'  incorjioration  as 
•pecifie<i  in  the  saiil  Jioyal  Cb»rt»?rwere  the  benefit  of 
tf.i  11  iLiii.i  tiv. *h!  of  this  kingdom  by  tho  promotion 
ot  the  art  and  science  of  tiirgety,  aud.  the  dae  pro- 
motion and  eDoouragement  of  fli6  Stody  and  pncti*  o 
of  the  Hud  art  and  aoienoe  of  magarf, 

FuTth«r  povaia  and  |itifilagw  liad  hem  tuna  to 
tioM  been  oonforred  upon  the  petitioners  by  sub- 
wqneot  Boyal  Oharters,  the  object  with  which  such 
further  j>owers  and  jirivilfges  were  frruiti  1  bfitig  in 
the  i:hart€<r«  ox  pressed  to  be  more  effectually  to  pro- 
mote and  eucourago  the  stady  and  praottoe  of  the  art 
aod  aoieace  of  surgery. 

ihe  ofaarter  direra  ubligationa  and  datieu  were 
inpoaad  vpon  the  patitioiim'  ooiporatiou  for  the 
taueflt  cf  the  paUlo  at  Uage  and  the  promotion  and 
enconragement  of  the  art  and  scipnce  of  surgery. 

Tlje  petitioners  worn,  under  terms  imjwsed  by 
I  r- IV.  ri  iiient,  the  cimtodians  at  their  own  expense 
of  the  "  Hauterian  Collevtion,"  which  was  national 
property. 

Od  the  24th  day  of  Jane,  1884,  the  aonaal  value  or 
{booom  which  bad  accrued  to  the  petitiooen  daring 
the  yearly  period  ending  on  that  date  from  rKal 
property  belongiiig  to  or  vestfld  in  them  during;  such 
yearly  period  was  £7  i  The  total  value  of  tho 
petitioners'  inv<»iit*d  ptrocniil  cst-ite  at  the  jtaiae  d^te 
was  £lS7,li»j  17s.  lid.,  und  the  incjme  or  proiitv 
thereof  aocrued  to  the  petitioners  Ouriug  the  said 
^ead^  period  was  £5,833  os.  7d.  (No  qnettion  arose 
m  thia  «aaa  aa  to  the  personal  eatate.) 

Tba  whde  of  anoh  property,  t«al  and  penonal,  or 
the  income  or  profits  thereof,  waw  lepally  appropriated 
and  applied  for  the  benefit  of  the  public  at  larse  or 
for  tha  pfoiDOtioii  of  aeiaiiQa,  Uteatttca,  or  aiuioa- 

tiun. 

The  petitioners  were  called  upon  by  the  Com- 
mismoners  of  Inland  Beveooe  to  dwivoraa  aoQOunt  in 
accorduuct)  with  aaotfan  17  of  the  Ooatoma  and 

and  Inland  Bevenna  Act,  1885,  and  did  deliver  sudi 
aoooont.  Aereby  claiming  that  all  their  property 
real  and  p<^rsoual  was  entitled  to  ( .vemj)! i  ^n  from 
assestment  or  duty,  and  filtcmately  that  divers 
portions  thereof  were  entitUni  to  such  exemption  as 
by  the  said  acoonnt  more  particularly  appears. 

The  petHfanars  were  notwithstanding  assessed  by 
tho  oommiwlomffa  at  £3,161,  and  xaqtuMd'  to  pay  aa 
doty  thereoa  the  aom  of  £168  la. 

'Die  sum  of  £3,l>;i  included  the  following  which  the 
petitioners  had  alternatively  claimed  to  be  entitled  to 
exemption :  The  sum  of  £:300,  being  the  annual 
value  of  that  part  of  the  Hbrary  of  the  petitioners 
situate  within  the  premises  Nos.  40,  -11,  and  42, 
Tinooln's-iim-ftelds ;  the  sum  of  £250,  being  tiie 
aamaal  value  of  the  offldal  xeaidanMje  of  the 
aWialU'  of  tha  petitioner's  museum,  which  cfintained 
among  other  things  the  Hunterian  Coll«H.'tioii,  sueh 
residence  having,  through  other  poriior  H  if  tho 
college  premis«Mi.  internal  access  to  tho  museum  ;  the 
sum  of  £200,  Ix'ing  the  annual  value  of  premises  No. 
39,  linoola's-inn-tiiflds,  being  another  portion  of  the 
pttitioners'  library. 

Apart  from  their  olatm  to  total  the 
petitiOBera  aobaiitted  that  in  any  event  &a  above 
property  was  entitlo<l  fo  exemplion  from  duty,  boing 
property  which,  or  the  income  or  profits  wheret(f.  was 
lifjally  appropriated  and  ajiplied  for  tho  benefit  of  thi' 
public  at  large  or  for  the  promotion  of  science,  litera- 
ture, or  education. 

The  petitioners  prayed  that  the  aMeannent  should 
be  diauMiBed  by  reason  of  tha  aama  being  assesaed 
npon  DKOpatty  entitled  to  exemption  from  duty,  or 
that  the  amoont  of  the  assessment  be  reduced  to  such 
turn  fiR  the  court  might  cr.kr,  and  that  the  resjion- 
dents  should  be  ordered  to  repay  them  the  said  sum  of 


£1<^S  Is.,  ortheinm  by  whiob  anoh  duly  dioold  be 

reduced. 

A»  regards  the  museum,  it  was  state!  in  the  college 
calendar  that  th«  Hunteriau  Ck>lleoUon.  whi<:h  formed 
the  basis  of  the  coutents  of  thenwaanm,  was  originally 

Eurobaaed  hf  the  British  OovenraMnt  and  preeanted 
1 1799  to  the  Oorporation  of  Surgeons  upon  oertain 
terms,  and  was  now  in  the  poasession  of  the  ooUsge, 
and  the  present  museum  was  subsequently  built,  the 
Government  C'  >ntributiug  towards  tho  expense  tbttreof. 
The  oilicial  rt54iideuce  of  the  conservator  of  themuseom 
adjoined  the  museum,  and  the  oooservator  «aate- 
quired  to  reside  there. 

As  r^ards  the  library,  the  caleudar  stated  that 
memhen  of  tha  oollegehad  the  privilage  of  panonally 
itttrodndngaTisiti^;  and  tiiat  xwKons  not  membera 
desirous  of  adiniMsiim  must  tnnke  application  in 
writing  to  the  librarian,  aecompauiod  by  a  letter  from 
11  fellow  or  nuMnber  n'c'iniuieiiding  thiit  a  ticktit  be 
griiuted  to  the  applicaut.  Tickets  of  adouBsion, 
which  were  not  transferable,  were  granted  for  six 
months.  In  the  case  of  students  the  application 
must  be  made  on  a  form  to  be  obtained  fiotn  the 
librarian ;  and  tickets  were  granted  to  students  on  tha 
sole  condition  that  tho  library  was  used  by  them  for 
Such  purposes  of  stu<ly  us  thoy  nii<;ht  In'  unible  t') 
pur8U«»  without  th«  aid  of  b.ioks  not  ni  cos^ihli'  e!s»5- 
where.    T}] use  ticket*^  wore  graiiti'il  fur  tlirc'  nmiithM. 

The  (^davits  filed  m  the  <  ilm'  Htatud  thm  the  college 
had,  shortly  after  the  M>  dicul  Act.  1H86,  was  passed, 
in  aoojonctiim  with  the  Boyal  College  of  Physioiaaa 
of  Lraidon,  instftnted  exanhiatioos  and  granted 
diplomat  to  the  successful  candidates  which  entitled 
them  to  practite  u.s  ."iurgeons,  and  built  a  hall  on  ttie 
Tii-imes  I '  ml  -.[ikiucnt  wI  j  n  -he  examinations  wcro 
held,  aud  where  Uburatoneti  were  ertxstud.  The  fe«H 
received  on  these  examinations  formed  a  largo  part  of 
the  income  of  the  college.  The  college  had  no  school 
of  instructiou  or  training  for  persons  seeking  ad- 
miasiou  to  themembsnhip  of  thisfloUsga.  Pn^ma, 
however,  ddiveiad  leetnree  in  the  theatre  of  the 
oollegje,  to  which  the  public  were  admit tc^l  free  of 
charge.  The  ooUego  awarded  i>n/.>'s  for  iiisAHrtjiiions 
on  subjects  connected  with  fh;-  science  of  surgery. 

The  chartwB  of  the  college  and  the  bye-laws  are 
sufKciently  referred  to  in  the  judgment. 

The  oonunissionien  allowed  exemption  in  re- 
spect of  tiie  nraseam,  and  of  that  part  of  the  pro- 
perty which  consisted  of  laboratorie«,  but  disallowed 
any  exemption  in  respect  of  tho  library,  tho  con- 
servator's ofBcial  rc!<ideiice,  the  general  omeea  and  the 
building  used  for  examinations. 

The  Divisional  Court  allowed  exemption  in  respect 
of  the  oonaervator's  resjdenoe,  but  afiirmed  the 
deeiBion  of  the  oommiaiionan  in  taapeot  of  the  other 
eiaviptions  claimed. 
Tbeoollegi--  appealed. 

Str  E.  Clark*,  Q.V.,  and  J.  H.  Fa<j>t,  for  the  appel- 
lants.—The  property  of  the  college  and  its  income  are 
legally  appropriated  and  applied  for  the  promotioa  of 
Bctencs  within  the  meaning  of  seetian  1 1,  tab-sootion  S, 

of  the  Customs  and  Inlmd  Bevenue  Act,  18Sj.  The 
ease  is  not  distinguishable  from  the  fomutifiioners  <,f 
Inland  liet'enue  v.  F-  rr.f,  W.  R.  33,  15  App. 
Cm.  334,  where  the  property  of  the  IiiKtitiition  of 
C  ivil  Enginei  r-f  was  held  exejupt  within  this  sub- 
section. The  word  "  exclusively"  does  not  occur  in 
section  11,  aa  it  does  in  section  1  of  &e  Soientiflc 
fiodeties  Aot.  1843  [6  &  7  Viet.  c.  30),  vpaa  vhiah  the 
ease  of  Botfal  Oollf/r  uf  M»$fe  v.  Wntminnt^r  Vtitry. 
ns9S]  1  Q.  n.  sn-.»,  1(1  \V.  K.  Dis:.  \'2n,  was  decided:  and 
the  word  "  solely  "  occurs  in  the  Income  Tax  Act,  1H42 
(j&  6  Vict.  c.  •!.'»).  Schedule  A,  r.  Ti.  upon  which  Sitllri/ 
r,  Hotfol  Volleys  vj  tiufjwnt  oj  Edinburgh,  IV  Qu  t^ees. 
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CouBT  OF  Appeal, 


IV  BB  BOYAL  CoU.EQK  OF  .SuaOEOSiS  OV  ESOXaAKD. 


COTJKT  OF  AFFEAL. 


Cafl. ,  4th  8er.,  751,  wm  decided  in  Wftff'Jf*'^,  Tboqgh 
part  of  the  iaoome  of  the  collme  It  derived  from  «k> 
smin»tioti8,  that  do«« not  elter  the  charactc^r  otthe  col- 
lege so  for  an  regard*  its  corporate  property,  the  whole 
of  which  ifl  expended  ou  piirposejs  covered  by  the 
charter.  The  fact  that  tho  Logialature  has  by  the 
Medical  Act,  LSSt;  (  49  &  oO  Vict.  c.  48),  and  other 
Acts  reoogoized  the  diploma  of  the  colle^  as  one  test 
of  the  right  to  pcaotiN  waxgen  does  not  make  the  in- 
atitatiaa  any  th«  Um  one  for  the  pcoiaotion  of  eeieiMw. 
The  ttaanfawtkiia  may  properly  be  deeoribed  as  tend- 
ing to  promoto  the  soienoe  of  surpery.  If  th<-  Rn  irtv  is 
incorporated  for  scientific  purposes,  theu  aii  ita  pro- 
par^  must  bs  regarded  as  appropriat«d  for  the  pro- 
motion of  science.  In  Society  of  Writer*  to  the  tiig-tttd  v. 
CommietionerB  of  Inland  lievenue,  14  Gt.  Sess.  Gas.,  4th 
Ser.,34,  the  Ooort  of  floMion  inflpoUnd  hold  tiwt  the 
library  of  the  Writan  to  tli*  Sigael  did  nol  eome 
within  the  exemption.  But  that  library  is  used 
Gxoloflirely  by  the  members  of  the  soriety,  like  the 
library  of  the  Law  Society  in  Londt  n  ^vh  ereasthe 
library  of  the  GoUege  of  Barpeons  i»  open  to  auy 
member  of  the  public  who  wishes  to  use  it  to  pursue 
hit  ecMPtifio  studies.  Property  held  by  a  body 
ooipoctte  or  nninoorporate  for  the  promotioik  of 
«)MM«  ii  jmpmkf  held  upon  tnut  for  thai  pnmiMW, 
■ad  it  therefore  legally  appropriatod  **  to  ft:  7n  re 
U<»tha,ii  Wnnl  S'rai/s.  40  W.  K.  632.  at  p.  635,  [1892] 
:!  U.  B.  162,  at  p.  itfj.  The  property  m  question  is 
therefore  exempt  from  duty. 

They  also  referred  to  Incorporaiion  of  Tailort  in 
Olatyow  V.  Commiuionert  of  Inland  Revmut,  14  Ct. 
Sep.  Om.,  4th  Ser.,  728,  and  to  tho  ohartoa  of  the 
ooltog*. 

Sir  Richard  Wtitkr,  A.G.,  and  Danckirerts,  for  tho 
Crown. — To  come  within  the  fsxcinptioii  the  jToperty 
or  its  income  must  Im-^  legally  approjiriut^  aud 
a^pUod  in  fact  for  the  promotion  of  science.  The 
OoiUege  of  Samons  has  two  ubjecta — the  ^omotion 
of  the  scionoa  01  lOigery  and  the  promotton  of  the 
imotioe  of  cotgery,  and  there  is  tiu  deed  or  aaythiag 
of  fliat  naton  appropriating  the  nroperty  to  the 
first  object.  Thoi;hnt  t-  r  ^  nC  tho  college  contain  no 
such  appropriatiou.  iu  liiu  cose  uf  the  Institution  of 
Civil  Kugiueers  in  tho  Court  of  Appeal  {36  W.  K 
2U  a  B.  D.  G21)  and  iu  the  House  of  Lords  (39  W.  R. 
33,  15  App.  Gas.  334)  reliance  was  placed  upon  the 
ebarter  and  bye-laws  of  the  institation  to  show  that 
the  pcoperty  was  l^^ally  appropriated  and  apf^ledfor 
the  promotion  of  soienoe,  but  there  the  institution  had 
only  one  object  In  tho  present  case  the  charters  of  tho 
college  do  not  show  any  legal  appropriatiou  of  tho 
projHjrty  in  question  for  the  promutiou  of  scionco.  If 
H  Hiciety  has  two  objecta,  oae  within  and  one  without 
the  exemption,  and  there  is  no  legal  obligation  to  apx<ly 
any  of  w»  ]irOperty  to  one  of  the  excepted  objects, 
then  the  property  is  wholly  wiUiout  the  exaoiptiaii. 
♦♦Legally  appropriated**  means  so  appropriatea  ai  to 
create  an  obligation  upon  the  part  of  its  amuiniiitratora 
to  apply  it  in  a  particular  manner  :  Inrorjtomtiun 

J'uilort  ill  0/cl  'Vi'"'  V.  Cnni  mi^.^ifn^i  i  -  <-/  1  hinnd  /in>i'hU>-  ; 

in  rt  Linen  anil  H  Wo  i,  J/raptr*'  Iiiditntinu,  d8  L.  T. 
Hep.  949,  36  W.  K.  Dig.  97 ;  In  re  Uooiham  Wurd 
atrayt,  40  W.  B.  6S2,  at  p.  634.  Even  it  then  is 
moh  an  a^ptoyrietion  there  is  no  applicafioik  of  the 
wopm^  for  net  purpose.  Science  may  be  promoted 
oy  the  edocetkn  of  surgeons,  but  the  main  object  of 
the  college,  as  shown  by  its  charters  and  bye-laws,  is 
to  i.'gulal;' admiftsiou  to  the  iipofessiou  and  U>  ]irut(»ct 
its  lueuibers.  Suice  the  time  uf  Henry  S  the 
college  has  been  one  of  the  portals  through  which 
members  enter  the  profession.  The  Medical  Act,  1 886, 
shows  that  there  are  jprivileges'  attMbing  to  membar- 
ship  of  fhe  OoUsgs  ci  Surgeons.    As  mgscds  the 


Wamcj,  thsn  Is  no  Isgjd  ^fiiopristion  of  it  for  tiie 
promotion  of  seisnee.  ^Fhe  oollege  might  tom  it  te 

any  ui»e  it  pleased.  The  prr  T-^-r^y,  thsrefOirSt  end  iti 
iueoiue  are  not  exempt  from  duty. 

They  hUo  referred  to  .l/dv"  C"'' ^'<  r  V.  /<V,i  ,.'*, 
7  U.  It.  S.i'j,  at  p.  (m  to  the  powers  uf  the  college 
under  tho  old  charters);  Diivie*  t.  Makuna,  33  W.  K. 
668,  28  Ch.  D.  Jlomrth  T.  BrwHtm^  36  W.  B.  303. 
19  a  B.  D.  90S. 

Paqet,  in  replj.— Before  the  Medlssl  Act,  18W 
(21  &  22  Tiet  «.  00),  eajooe  eonld  pnseiiss  es  a 
surffeott  if  he  obtsinfd  the  leshopi*  ficenoe :  H'Jflu 

Jonsf,  28  L.  J.  Bs.  TV* 

i}ur.  adv.  vult. 

April  13. — BoHBR.  L.J.,  read  the  judgment  of  the 
court  as  follows :  This  is  an  appeal  by  the  Boyal 
College  of  Surgeons  of  England,  and  raises  the  ques- 
tion whether  certain  property  of  the  college  is  sub- 
ject to  doty  under  the  Customs  and  lulana  Uerenoe 
Act,  1885.  It  is  contended  by  the  appellants  that  the 
j)roiierty  is  exempt  from  duty  under  sub-section  3  of 
section  1 1  of  the  Act,  as  being  property  which,  or  the 
income  or  profits  whereof,  is  or  are  legally  appro- 
prietad  and  eppUed  for  tiie  pronotioa  of  soisnee.  Lt 
order  to  see  whedier  tiiis  eontantioe  is  oorreot  or  not, 
it  i«  imjiortant  to  asoertaiu  what  is  the  mxin  purpi»t:' 
atid  object  of  the  college.  It  was  finally  il-teruimeJ 
by  the  House  of  Lsrds  in  the  case  of  <  'j.^nmiSifurr,  / 
Inland  lievenue  v.  Forreat  that  if  the  tuaiu  purpose  or 
object  of  an  institation  be  the  promotion  of  scieooe, 
though  there  may  be  some  snpsidiary  purposes  or 
objects,  then  its  proper^,  keving  to  ba  appUed  and 
being  applied  for  the  purposes  of  the  iostittttioo,  is 
leguly  appropriated  and  applied  for  the  promotion  of 
!<L-ience  wittiiu  ttn  ^niiig  of  these  words  as  used  in 
the  Act,  and  w  tu;.  utdmgly  exempt  from  duty.  Now, 
the  ca»e  before  us  differs  essentiallv  from  the  case 
above  mentioned  of  the  Institation  of  Ctvil  £i}gt&eect 
before  the  House  of  Lords.  Theft  ftantitetioft  had 
oolj  one  mein  objeot  end  poipoM^  The  ooUtge  hes 
two  main  objects,  esoh  of  greal  fmportanoe.  In  fhet. 
it  woiJd  bo  difficult  to  say  which  of  the  two  main 
f  uuctioua  imposed  ou  and  discharged  by  the  college  is 
tho  more  important.  Neither  can  be  con.sidered  a> 
luereiy  subsioiary  to  the  other.  The  oue  may  be 
shortly  described  as  the  promotion  of  the  science  of 
surgery.  The  other  is  the  promotion  and  encourage- 
ment of  the  practice  of  surgery,  includiug  the  pro- 
motion of  the  interests  of  those  practisiog  or  about 
to  practise  surgery  as  a  proiession,  and  also 
including  the  examination  of  students  an  1  .> 
qualify  for  practice  or  honours  in  surgery  or  kmijci 
Hiibjecls. 

In  order  to  establish  this  statement  as  to  the 
second  main  function,  we  must  shortly  refer  to  some 
of  tho  mora  imitortant  laots  oannaatad  with  tha 
eharters  ffovemtng  the  ooUege  and  the  bye-leers, 

rales,  ana  regulations  made  thereunder,  and  the 
stitutes  aflectiug,  and  duties  disch^rj^e'l  by,  the 
college.  We  do  not  tl.jik  it  necessary  for  this 
purpose  to  inquire  iu  detail  iuto  the  constitution  of, 
or  duties  discharged  by,  the  predecessors  of  the 
present  ooipOEation,  though  sudi  au  inquiry  would 
tend  to  eonflnn  oie  Tiews  abave  expressed.  We 
must,  however,  point  out  that  by  an  Act  of  18  Geo.  '1, 
c.  16,  entitled,  "  An  Act  for  making  the  Surgeons  of 
London  and  the  Barbers  of  London  two  separate  and 
distinct  corii oratious,"  the  college's  itntuediste  pre- 
de<-'esHor  was  incorporated  under  the  title  of  tlx* 
master,  governors,  and  commonalty  of  the  art  and 
science  of  surgeons  of  London,  and  by  section  8  it 
was  provided  in  eufastanos  that  persons  who  passed 
»  umtu/baef  taauiuMm  Iwld  by  that  cocpoa^ 
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tion  should  bo  at  liberty  to  practise  as  sargeous. 
By  •  chactar  of  the  22nd  of  March,  1800,  granted  by 
£qg  Q«om  S,  th«  last-mmtiaiMd  «otpQi»tioii 
wwt  dedand  dMaolvecl  and  tha  ptmeat  eoli«g«  ww 

JaoorporHted.  In  thU  charter  find  the  reif^^M--^  for 
its  grant  stattiil  in  the  fullowiug  r>>cit»l-* :  •'An<l 
wtoreas  it  is  of  greut  consdinpnce  t-u  tuo  common- 
■wnai  of  this  kiugdoui  that  the  art  and  soienco  of 
iurgery  ahoold  be  duly  promoted,  and  whereas  it 
appears  to  ui  that  the  establishment  of  a  ooUego  of 
aiugaOBS  vill  be  expedient  for  the  due  pramotion  and 
■MOBiageBMiit  oi  the  study  and  practice  of  the  said 
art  and  science  "  ;  and  then  followed  the  incorpora- 
tion of  thf<  college.  It  will  be  aeeu  from  the  aliovo 
recitals  th&t  ihti  colK-go  was  c-stablisLed,  uuL  uiertdy 
for  the  promotion  of  the  Hcienoe  of  surgery,  but  also 
for  the  encourage ineut  and  promotion  of  the  practice 
of  ntrgery.  It  was  also  pruvided  by  the  >  hartor  that 
tba  «OiMge  ahoold  exercise  and  flojoj  aU  the  lighta, 
Kbarliea,  priTfleges,  and  potaenionfl  of  tba  difsolTed 
corporatiou,  and  that  tho  govi  ruu:-^  body  of  the 
college  should  traumct  uud  ora.tiu  lUi  such  matters 
and  things  as  the  govi^rnin^'  body  of  the  di^olved 
corpomttua  might  heretofort)  have  lawfully  done, 
transacted,  or  ordained.  And  the  charter  appointed 
exanuners  for  the  college.  It  also  proyided  that  no 
paiaoak  should  become  a  member  of  the  college  unleiis 
hit  obtained  from  it  lettcn  testimonial  of  bis  qualiti- 
oations  to  practise  the  art  and  science  of  surgery.  Tdo 
examiners  were,  when  n-que^tad,  to  examine  all  army 
and  navy  surgi»ouis aud  their  u^isistants,  and  to  ha  paid 
feea  for  doing  so.  By  a  j1  <  <|uent  charti  r  of  King 
George  4,  dated  13tli  oi  Jj'ebruar]^.  1822,  after 
reciting  that  it  appeared  expedieiit,  in  order  more 
afEMfeaally  to  promote  and  aaooanga  the  atttdy  and 
nraolMa  of  the  art  and  ecisnoe  of  aorg^ery,  that 
further  powers  and  privik'gt's  should  Yn}  granted  to 
Ibu  (X)llege,  further  provisiuna  in  its  favour  wt.ru 
made.  By  a  charter  of  Her  Maje«ty,  datfd  tlie  11th 
of  September,  1843,  it  is  provid&d,  "  iu  order  moro 
effectually  to  promote  and  encourage  the  study  :ind 
jmctice  of  the  said  art  and  science  of  surgery,"  that 
there  should  he  tallowB  of  the  college,  who  were  to  be 
moointed  after  eTaminalkn  fay  tha  axamiaers  of  thu 
ooUeg«.  By  oUuae  10  of  this  charter  no  member  of 
tho  college  was  thenceforth  tolx!  eligible  as  a  member 
of  the  council  of  the  college  who  was  not  a  fellow, 
and  no  fellow  was  to  be  eligible  whil.it  practisiug 
midwifery  or  pharmacy,  uur  uuiesii  he  should  retide 
aaAhotid  fi(U  practise  bis  profession  of  surgeon  within 
ifa  uQaa  from  the  Oflnend  Poat  Office  ial%.  MartinV 
te-Grand  (this  proTirion  was  altered  by  olaaae  7  of 
the  chart^  of  1852  and  clause  !  of  thu  diart'  r  uf 
1H88) :  and  by  clause  20  all  future  examiners  were  t  >  Lk? 
elected  from  the  council  or  from  the  fellows.  Hy  a 
subsequent  charter  of  Hc^r  MiijeHty,  dattid  the  l^th  ot 
March,  18t>2,  it  was  directed  by  clause  17  that  a  board 
of  examiners  fthould  be  appointed  by  the  college  for  the 
ynrpose  of  testing  the  fitness  of  persons  to  practise  in 
audnrifevy  and  of  gnntiac  oertificatea  of  such  fitness ; 
and  hy  another  charter  of  the  8th  of  September, 
lS5f,  fift«r  referring  to  the  Medical  Act,  1  ^.'-S  (21  & 
22  Vict.  c.  I'O;,  there  was,  iii  pureuauco  of  th>'  pawfr 
given  by  Section  ■i'l  of  that  Act,  grai.! '  i  i  ■  ihe  college 
power  to  appoint  a  board  of  exauiiners  to  test  tho 
fitneas  of  persons  to  ptMtiae  as  denti^t^  who  might 
ha  doairoiia  of  being  ao  **»""'»^  and  to  grant  aer- 
tWcatee  of  suoh  fitneas,  and  the  college  was  to  receive 
reasonable  fees  for  the  t-xainination. 

From  the  time  of  tho  above  chart^^rs  the  <  ulii  ge 
continued  to  hold  the  examiinil  i  •  i '  ■  Iscrcby  direct' d 
or  provided  and  to  grant  ctrrtilicuteti  aud  to  b«  i>aid 
fees  fur  thu  examiuatious.  tn  particular  we  may 
point  oot  that  from  the  paiaiiig  of  the  abova- 
*  Aofe  of  18  fiao.  2,  c  U,  down  to  the 


incorporatioa  of  the  ooUege  its  predecessor  continued 
to  hold  examinatiooa  to  qualify  persons  for  praotiaiog 
the  profeaaioa  of  «iigwy>  and  from  ita  utoarpomtkHi 
the  flollege  oontini»d  ^e  ezamiastions  until  the 

Mfdical  Act,  188(1,  lierH;iftvr  men'iunr  1,  eini'*  into 
oi^eradon.  Persf^ns  who  pissed  th-.-se  examitiatiLiiuj 
became  duly  qualified  to  practise  un  l>-r  and  Iiy  virtue 
of  the  above  -  mentioned  Act  of  (ieorge  2,  which 
still  remains  in  force.  Since  the  Act  of  1886  oame 
into  foraa  cacaminations  have  been  held  in  pursuaooa 
tharaof  by  tha  college  and  hy  the  Eoyal  College  of 
Physicians,  as  hereafter  more  folly  stated.  The 
examination  by  the  college  in  midwifery  ceased  in 
issH,  but  the  oxamiontion  iu  dentistry  is  still  con- 
tinued. These  examiuatioua  by  the  college  have 
always  1>€en  of  great  importance,  aud  the  oertificaten 
given  to  those  who  passed  have  been  highly  valued 
in  the  siirjrical  profosaion,  and  a  large  mcome  has 
been  derived  by  the  o^ege  f n»m  tha  fees  oa  theao 
examinationa. 

The  importance  of  the  functions  disoliarg.-d  and 
work  done  by  the  college,  by  i\t-  examinat;ous  and 
itherwise,  in  jiromotmg  and  <'n  ;ouf.iging  the  practico 
and  profession  of  surgery  received  furtlier  1t>gislutive 
recoguitiou  iu  tbo  year  18<j8  by  tho  Mc  ;  ic.il  Act  then 
]»i38ed.  By  that  Act  waa  eatablished  a  General 
c'onncU  of  apical  Education  and  HcgriBtration  of  tho 
I'^aited  Kingdom,  and  it  wai  ptofided  that  on« 
member  of  that  council  should  he  chosen  by  the 
i:'>!lego.  Xiine.TOUH  juc.veis  iind  duties  w>  vo  iinp;)He  l 
on  the  general  council  with  reference  to  medicul 
practitioners,  aud  the  registration  of  iluly  quahtied 
persons  thereby  provided  for.  Apart  from  persons 
practising  before  the  Ist  of  August,  IS  to,  only  thoaa 
qaalified  hy  oertain  colleges  and  hodiaa  aet  forth  in 
Hdiednle  A  oonld  he  regtatered  or  obtained  tha  benefit 
of  regi^tr.if  ion.  In  Scliedule  A  is  included  "  fellov 
or  liicuibir  or  liceutiatu  in  niidwil'cry  of  the  Royal 
College  of  Surgeons  of  England."  Section  1!) 
['roviuod  that  any  two  or  more  ut  tho  above  oolleg^H 
and  bodies  might,  with  tho  sanction  of  and  uuder  tiio 
direction  of  the  general  council,  uoite  or  co-operata 
in  conducting  the  examinations  required  for  quuliiiua- 
tions  to  ho  registered  under  tha  Act.  fieotaon  28 
provided  that,  it  iiuy  of  the  aud  colleges  orhodioa 
should  :it  any  time  eserciae  any  po^vt  r  tliey  pos-iC'Sed 
l)y  law  of  striking  ofT  from  tbotf  lists  any  mcuiljor, 
notice  should  bo  ^^ivf  n  to  tho  general  council,  who 
udght  thereupon,  if  they  saw  tit,  strike  off  the  name 
of  such   member   from    tho  register  aa  %  peiaOQ 

aualified  by  being  auch  member,  subject  to  a  proviso 
lat  no  peraon  ahoold  ha  «raa«d  from  the  register 
oil  the  ground  of  his  having  adopted  any  theory  of 
nit  di  ine  or  surgery.  By  seotiou  31  every  registered 
]  erson  w  is  to  b-  entitled,  according  to  his qmiUtic  ition, 
to  practise  medicine  or  surgery,  ur  mcdtciue  and 
surgery,  as  the  case  might  be,  with  cert^un  privileges 
therein  mentionedt  including  the  right  to  recover  t)is 
charges  in  a  court  Of  law.  And  by  sectiou  32  it  was 
provided  that  no  wu^giatered  pcaotitioner  ahould  he 
entitled  to  recover  hta  chargM  to  a  court  of  law.  By 
the  Act  Various  other  provisions  we:''  made  iu  favour 
of  regi«ti^r*'<!  practitioners.  This  .Vut,  with  certaiu 
aiiienflm<'nt'<,  has  sin  :«'  '  ontinued  iu  fore  .  Ity  Ihn 
MmIIi  id  Act,  li>--*o  (-ty  &  .5()  Viist.  «.  4H>,  i.- nam 
alterati  lUB  were  made  in  the  general  council,  but  the 
oolkge  bad  atUl  the  right  to  ohooae  one  member  of  it, 
and  aeetion  S,  auh-aection  1  provided  that  an 
( .xamin  ition  .[uiUfying  for  registration  might  !*«  held 
by  any  coml  iiia' :ou  of  two  or  more  medical  oorpora- 
tiv>n:-  in  fhi'  saine  ]i'irt  of  tli«  r:iit,''  l  Kliigd'Hii  wh'j 
might  agrco  to  hold  a  joiuL  cxamiuaiiju  iu  mcdiciue, 
surgery,  and  midwifery,  and  of  whom  one  at  least 
•hould  he  capable  of  granting  a  diploma  oonferriug 
the  tight  of  legittraJion  in  raapeot  of  ni4dkm»,  an  t 
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one  at  least  should  be  capable  of  grrantang  sooh  diploma 
in  respect  of  lurger^. 

fihoict^  after  thu  Act,  and  m  jommmoe  of  the 
flljova  mitntor}'  provisions,  the  Oouege  of  Surgeons 

and  the  Boyal  College  of  Physicians  agrood  to  nold, 
and  have  sinoe  held,  iuch  a  joint  ezaiiiiuation  as  that 
above  mentiout'd,  and  for  the  purpose  of  such  joint 
szaminatiou  those  two  bodioa  hftv*  taken  a  1mm  oI 
MKfeain  laud  and  erected  fberaoo  •  hall  in  wUoh 
examinatiou  is  hold  ;  aud  it  is  in  rr>spr><  t  of  the  college's 
property  iu  this  Jiall,  so  far  a.s  usod  for  thu  purpose  of 
theexamination.uiiiuiigHt  otherjiropfrtieaof  thecoUege, 
that  this  appeal  is  brought.  The  college  has  further 
dulv  recog^zed  and  carried  out  its  duties  connected 
win  the  practice  and  profession  of  surgery  by  its  b yc- 
lawf  and  rnlea,  many  of  which  are  devoted  to  the 
ijKiiiit  iiiiii'  ii:'  u  high  standard  of  honour  in  that 
profe88u>u.  \V  ti  may  refer  by  way  of  exaiaple  to 
■eirfioii  14,  sttb-sectioii  1,  of  uie  bj«>lawa  m  to  the 
coEamiMtioiigMid  qualifications  necessary  for  nMmbor- 
sbip  of  tlte  oollege,  aud  to  sub-section  4  as  to  Hi* 
declaration  required  of  every  peraon  on  his  admission 
as  a  member  of  the  oulIeg@  that  he  will  demean 
himself  honourably  in  the  praotiM  dt  llifl  profession. 
Sm  also  section  10  of  tha  bye-Uwi,  pforiding  that  no 
Idlow  or  mmSm  of  tbe  college  should  publicly 
profess  or  advertise  ft  s(?i:r  :t  in-  thod  or  pro<-088  of  cure 
relating  to  his  practice  as  a  surgeon,*  or  advertise  or 
publish  any  matter  or  thing  prejudicial  to  the  interest 
or  derogatory  to  the  honour  of  the  college  or 
dlssnwelul  to  the  profesrion  of  surgery,  tmder  penalty 
of  removal  from  being  a  fellow  or  member  of  the 
college.  Such  removal  would,  of  course,  have  very 
serious  results  ou  the  person  roniovod  in  hin  practice, 
especially  having  regard  to  the  provisions  of  the  Act 
of  18aK.  Section  20  of  the  bye«]aira  may  also  be 
referred  to  as  showing  the  close  connection  betwe*>u 
thectjUege  and  the  profession.  Sub-section  1  provides 
f(  r  till  (  huncil  annually  publishing  a  list  of  all 
hoHpu^ils  and  schools  of  surgery  aud  medicine  whose 
oertilicate!)  of  the  profei^sionid  education  of  candidates 
for  the  fellowship  would  be  received  by  the  college. 
8ub-seotion  S  provides  for  the  council  making  or 
altering  rules  respectin";  t'n-  |  r  ',-i>ual  education 
of  oaodidutea  for  the  fellowship ;  and  sub-section  4 

g'ves  the  subjects  for  the  professional  examinations 
r  the  feUowihip.  LwUj,  tha  difdomaa  issued  by 
the  ooUege  to  persoiu  satisfisotorily  passing  the 
enunlnations  for  surgery  and  dentistry  respectively 
tMtify  under  the  college  seal  that  those  persons  are 
qualified  to  practise  surgery  and  dental  surgery. 

We  think  that  the  above  facts  awplT  show  the  dual 
natore  of  the  object  and  puipoM  of  the  oollege  as 
above  stated  by  us.  Now,  so  far  as  coTirri-n-i  pro- 
j>f  rty  wliich  may  bo  legally  appropriate  uud  applied 
to  what  we  have  called  the  second  main  function  of 
the  college,  as  distinguished  from  its  other  function 
of  the  promotion  of  the  sdenoe  of  sozgeiy,  it  appears 
to  us  clear  that  such  property  would  not  come  within 
any  of  the  exemptions  from  duty  mentioned  in 
section  11  of  the  Customs  and  Inland  Kevenue  Act, 
iHSo.  It  is  equally  clear  that  property  which  may 
be  IcfsaUy  appropriated  and  applied  by  the  college 
for  the  promotion  of  the  science  of  surgery  is  exempt 
from  duty.  But  a  question  arises  as  to  property  of 
the  college  which  is  not  legally  appropriated  and 
applied  to  oQti  of  the  two  main  functions  of  the 
OOUege  a.s  distinguished  from  the  other.  Of  course  in 
■  MM  like  that  of  the  InatitatMii  of  Civil  Bngineen 
(Commi»»imer$  of  Tnhmd  Retmiue  T.  Forreat)  no  sooh 

*  The  lord  justice  was  reading  from  the  bye-laws 
in  force  in  1894,  when  the  assessment  was  made  upon 
tbe^pertyof  theooU«ge.  This  Iqre-lMr  wm  altorad 


(question  could  arise.  Where  an  institutioa  has  odIt 
one  main  object  and  purpose,  any  property  bdongioj^ 
to  and  properly  dealt  with  by  the  institBtion  anK^ 
necessity  "  be  legally  appropriated  snd  appBsd**  far 

that  object  and  puq>oae,  as  was  pointed  out  by  th« 
House  of  Lords.  But  m  a  cai>e  like  the  presmt, 
where  the  institution  has  two  main  objects,  diS- 
onlty  may  arise  both  under  the  word  "applied" 
and  nnder  the  words  "legally  appropnated." 
The  difficulty  under  the  word  ■•applu>d"  wiaH 
be  merely  one  of  fact-  that  is  to  say.  th* 
difficulty  of  dett-rmining  to  which  of  the  two  object! 
the  property  or  its  incooin  was  in  fact  being  sppliM- 
But  the  words  **  legally  appropriated  "  raise  a  qoM- 
tion  as  to  their  meaning  when  iised  in  seetiM  II. 
They  clearly  mean  something  more  than  "  w^i^baiJ* 
And  on  tb'^  ■  nistn.  tion  of  the  section  we  agT<'^  with 
the  view  exj)res9ed  in  the  case  of  The  Jmvrpor'iiwt  \f 
Tailort  in  'llnjujow  v.  Commissioners  of  Iidand  Rermv, 
and  in  the  other  MifchocitiM  cited  to  the  mom  eleiit, 
that  the  words  mesn  tiuit  the  property  or  its  iaerm 
is  80  sppropri  it'  \s  to  create  a  legal  obligation  ni.  :: 
the  ])art  of  it^j  admmistmtors  to  apply  it  iu  ikpartu:iiuk 
manner.  Now,  there  has  been  no  legal  appropristicn 
in  the  above  sense  of  any  of  the  pK^ctiM  the  sabnct 
of  the  present  appeal,  or  at  their  inoomee,  to  tteint 
main  object  of  the  college  as  distio^isbed  from  tL- 
second  main  object.  As  above  pointed  out,  ^e-  LLg 
that  the  college  has  two  functions,  there  oan  l-d  ao 
legal  appropriation  to  one  as  distinguished  from  lh» 
other  merely  from  the  fact  that  Hm  cdlege  cwnithi 
properties  ;  and  there  has  been  no  appropriatioo  by 
the  college  by  conveyance,  declaration  of  trust  or 
otherwise.  So  that  the  college  is  under  no  kfil 
obligation  eitbi^  to  apply  any  of  such  properties  or 
their  incomes  to  the  first  main  function  of  the  ooll«>|r^ 
or  not  to  apply  them  to  its  second  main  function.  So 
that  there  nas  been  no  legal  appropriation  for  a  p«r> 
pose  exempting  fr  mi  Inty. 

But  beyond  this  we  agree  with  our  btothen  Wri^t 
and  Channell  in  the  view  they  took  that  no  pro- 

Eerty  the  subject  of  this  ftppMl»  or  ita  ioeoBSk  ii 
eing  even  applied  90  M  to  asempt  ft  from  doty.  Vw 
examiiln,  the  £681  iocome  derived  from  fKTsotuI 
estate  is  applied  for  the  general  purpois^  of  the 
oollege,  and  not  separately  for  the  purpose  of  th» 
promotion  of  soienM ;  and  the  a>r2>ttf  of  that  pcnHBsl 
estate  is  of  oourae  not  applied  for  the  laot-mentioasl 
purpose.  Similar  remarks  apply  to  Noe.  37  \\\\ 
Ltiucoln's  -  inn  -  fields,  and  the  income  dt  r.7<=i 
therefrom.  As  to  the  part  of  the  ex>tmiuatioD  hail 
made  subject  to  duty,  that  is  applied  for  the  aeoood 
rather  than  for  the  nrat  main  purpose  of  the  ooU^ve. 
The  offices  at  Xos.  40,  41,  jind  42,  Lincoln's-inn-Seld*, 
which  have  been  made  liable  to  duty,  are  not  aj  fslied. 
in  our  opinion,  for  the  promotion  of  the  SM^ience  cf 
surgery.  We  feel  more  doubt  as  to  the  libraries,  bet 
onlm  whole  we  tbink  that  thej  are  not  ao  s^plislst 
to  exempt  'Aflu  from  duty.  They  appaar  to  as.  m 
the  whole,  to  be  like  the  case  cited  of  the  Kbrarr  o( 

the  Sorieiy  of  ]Vy  .'  r  Si,j„<-(  (14  Ct,  6»«. 

4th  Ser.  :J4),  wiiich  was  held  by  the  Ck>urt  of  S«e«aa 
in  S<^^otland  not  to  be  exempt.  The  appeal  ttanfal 
must  be  dismissed  with  ooatBi 

Appeal  ditmiutd, 

SolidtonfbrttiaooUege,  Wilde,  Muort,  dk  Wistkt,. 
Solicitor  lor  the  Grown,  SoUdlor  mf  /afantf  Atsmm. 
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North,  J.  j  ^P"^-^^- 
/»  re  Lasdob  (A  SouocroK).  (o.) 

8Uieihr^G)ili'--T<imaim—Be/u$al  to  deliver  liU  nf 

co$U — DUdaimer  of  righftoeoeU — Vommon  order  to  tax. 

A  dieiU  oiWauMcI  the  eommon  ortfer  /or  delivery  of  a 
hill  of  coitt  ami  taxation  againet  hie  $olicitor,  toho  had 
receivttl  the  lean  of  wney  from  him.  No  hiU  i'<m 
delivered,  and  thr  rlieid  moiml  for  havf  i-o  {»»ue  a  wnt 
ef  nttnrhriinit.  Tht  <i'U'  Uur,  iu  d''l>  no-,  mid  Ac  iiuidr 
no  claim  for  cmU,  and  tlmi  such  a  ciuim,  if  made,  was 
^tuie-barrtd. 

HeUf  that,  iftheBolicitermuUa/urtheraJidam't  that 
he  had  not  Iten  paid  for  work  dme,  and  refmei  Id  dism 
cost*  for  such  \eorh  nu'f  nlan  loned  any  riyht  to  receive 
coete  therefor,  mhili  of  cvata  could  be  demanded, 

tn  Hds  CMS  It  mppettnA  fhftt  RolMrt  liiador  had 

nctpd  »s  solieitor  for  James  Moxnn  orer  a  period  of 
forty  years  and  had  beeu  iu  the  habit  ot'  sending  in 
hu  bill  for  proffSflional  sorvicps  ikt  stated  intervals  up 
to  November,  18bi>,  wheu  hia  Imi  bill  v/m  delivered. 
Biiioe  that  d»tv  Landor  had  acted  as  aolioitor  for 
Moxon  on  Mv«nJ  oooaaiona,  and  aapeciaUy  on  the  sale 
of  aome  freefaold  propertiaa  in  but  ha  had  atnt 
in  no  hQl  of  ooata. 

Tn  the  year  1891  his  client  Moxon  had  lent  Landor 
the  sum  of  £10(1,  and  tbia  loan  hud  novt^r  boon  rojioid. 
Moxon  made  repeated  applications  to  Landor  for  the 
hill  of  coata  doe  affew  1889»  bnt  no  aneh  hill  waa  aver 
dcliveied. 

On  tibe  Saird  of  December,  1898,  Moxon  obtoiuud 
the  ooounoit  oider  for  deliverjr  of  a  bill  of  ooata  and 
taantioo  a^^ab  tkt  aolicitor,  hut  no  bill  was 

dolirered  within  the  stated  period  and  Moxon  now 
moved  for  leave  to  issue  a  writ  of  attachment. 

On  the  2*ind  of  February,  1~  '  lii^bert  Landor 
made  an  affidavit  iu  which  be  rukI  .1  fully  intended 
to  make  out  an  account  of  my  professiomd  char^^es, 
but  find  that  owing  to  tbe  long  lapse  of  time  aiuoe  I 
acted  for  the  applicant  it  iu  impotisible  for  me  now  to 
aniha  oat  a  aatiafairtocy  bill  of  ooata.  A«  I  am  in- 
formed and  beliefe,  ooonael  on  my  hohaK  and  also 

my  f«r,H  it  ji  s  I  nvo  already  repeatedly  disc] iinnod  all 
claim  Uj  iiuy  hi'd  of  cOHta,  but  the  applicant  reluses 
to  accept  a  diBclaimer  by  comjsel  or  solicitors  as  sutti- 
citiut  liud  requires  tue  to  state  ou  oath,  aa  I  now  do, 
that  I  make  no  claim  for  any  costs  against  the  appli- 
oant.  In  fact  my  daim  waa  wholly  atatute-ban^d 
and  bat  for  the  applioant'a  anhmiinon  to  pi^  I  oonld 
not  Lave  made  aoj  dafan,  and  I  hma  detennined  to 
make  no  claim." 

F.  iVhinney,  for  the  motion,  said  that  the  respondent 
waa  bowad  to  dalirar  hia  bill  of  ooita  and  his  cash 
aooomit    He  43oald  not  get  ontof  hbtiaUlity  by 

abandoning  his  claim  for  costs.   His  disclaimer  only 
meat  It  that  he  has  paid  himself  out  of  the  client  s 
[  •  >  ill  his  banda  and  ha  mnatgiTaaa  aoooontof 

the  balance. 

Aahion  Oroea,  fat  the  aolioitor,  aaM  that  he  dis- 

dainipd  all  right  whafevrr  to  the  costs  by  way  of  set- 
off or  otherwise,  and  refused  to  tend  in  a  bill.  He 
>  I  ,1.  I  !ir  t  "  com]iellnd  to  deliver  a  bill  of  l'ohIs  when 
he  clauued  none,  and  he  could  not  be  compelled  to 
claim  coflts  for  the  aaka  of  being  tnnde  to  i^tra  oredtt 
for  cash  received. 

Whiuwy  replied, 
(a.)  Beported  by  J.  H.  Daviks,  Esq.,  Barrister* 


NOBTn.  J.,  A  solieitor  cannot  get  out  of  deUTeriog 

hifl  bill  by  paying  his  costs  out  of  money  belonging 
to  the  client  in  bis  bauds  *uid  then  saying  tkat  no 
oosta  are  du<^  to  iiim  from  his  client.  The  defence, 
however,  go«s  much  further  than  that,  and  than  the 
affidavit.  It  admits  that  he  did  work  for  which  he 
might  haTOolaimad.  and  that  be  haa  not  been  paid  on 
aocount  of  Ihla  work,  and  refmea  to  aand  in  a  bill  of 
cosfx  now.  TTis  right  to  reij»-ive  costa  on  account  of  thia 
has  been  abandouei^i,  and  the  f»inu  in  his  hands  onghtto 
be  paid  over  without  any  deductu  Ji.  Th  suheit'  r 
may.  however,  make  a  iurther  allidavit  that  he  has  not 
b( en  paid  anything  on  account  of  work  done  since  the 
last  settled  aooount,  and  that  be  refuses  to  make  any 
daim  for  aooh  work,  and  abandona  tlio  right  to  receive 
costs  in  respect  thereof.  It  ia  now  mggaited  that, 
even  after  such  an  affidavit  haa  been  made,  a  eaah 
account  is  rt<iiured,  because  otherwisr-  \iv  would  eseaji^ 
the  summary  jurisdiction  of  the  court.  1  don't  think 
this  is  so  if  a  jiroper  application  were  made,  but  1  do 
not  think  the  common  order  to  tax  involves  an  account 
of  all  monetary  transactions  between  the  solidtor  and 
hia  olieot  indaoendently  of  ooata  due  front  the  oUffit. 
I  think  after  an  afBdsvitd  that  Und  haa  been  made 
I  cannot  require  a  bill  of  costs.  If.  therefore,  such  an 
ailid&vit  is  made,  I  shall  moke  no  ordo*  ezoept  that 
the  solidtor  is  to  pay  the  costa  of  this  action. 

SoUcitors,  A.B.O.  J)o^,  UacJ.  O.  Moxon,  HanUgr; 
JftUSf  Curry,  <t  (?a«M(. 


NioBou  V.  UuAv  SiRMOT  Ckniponb  OF  Bnoni.  («.) 

Local  government — Public  health — Power  to  require 
sufficient  water-clotet  to  be  provided  in  place  of  a  iirivy 
--lujuud,'.,,  -I'nhlic  Heim  Act,  1875  (38  «  99  Fm(. 
c.  55),  M.  35,  36,  268. 

SetHon  36  of  the  PtMic  Health  Ad,  iVli—tBhieh 

empowers  a  local  authority  to  yive  notice  requiring  the 
owner  of  a  house  to  provide  a  sufficient  water-cloaet, 
enrtli-[  ii)nft,  (ir  friri/,  and  an  mUjut,  ur  nthrr  <f  thint, 
and,  in  mae  of  non-a»mpliance,  etnpotutrs  the  l*jcxil 
authority  to  do  the  necessary  works  and  recover  the 
a  lenses— does  authoTtte  the  local  authority  to  order  a 
snffirirut  vater^dotet  to  le  provided  in  pla.ce  of  a ptivg, 
v'htrt  (ht  i  risttm  oecommodaiion  u  iau^jUdenL 

Motion. 

This  was  a  motion  by  the  plaintifT  asking  for  an 
injunction  to  reatrain  the  defendanta  from  entering 
upon  oartain  jpramiaee  belonging  to  him,  and  hom 
interfering  with,  piriKng  down,  or  oonverting  the 
priviee  aMaehed  to  the  mHA  premises  into  water- 
cloeets,  and  from  digging  into,  excavating,  or  olhar' 
wise  interfering  with  the  said  promises. 

The  plaintiff  was  the  owner  oi"  four  <  ottages  at 
Eppiug,  in  Essex,  rented  at  £3  las.  or  £4  per  annum. 
Each  of  the  cottages  had  a  privy  attached  to  it. 

The  de^danta  were  the  tu-ban  diatriot  ooanoil  for 
the  ITrbaa  Bhtciet  of  Epping,  in  the  oonnty  of 
Essex. 

On  the  25th  of  May,  1898,  the  district  inspector  of 
nuisances  reported  to  the  der^  rul.n.ts  that  the  s)iid 
bouseii  were  without  a  suflideut  water-closet,  earth- 
doset,  or  privy,  and  that  «  tnfBdant  watn^doaet 
ought  to  be  provided. 

It  appearad  that  each  house  was  ooorfdared 
aa|MKately  by  the  aniiMator,  and  that  in  respect  of 
eaoh  hooaahe  oame  to  theooneloaion  that  the  existing 

(a.)  Beported  by  Paul  tixjauiLUAND,  Eaci.,  Barruter 
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High  Coubt.  Nicuuli.  v.  Ubban  Uibteict  Coukcil  of  £FPiira. 


aooommodatioB  «m  vmai^dmA,  and  CNi|^t  to  be 
replaced  by  •  aafBdmt  w»tw-do«t 

Ou  the  same  day  pach  report  waa  rr>?id  at  a  meeting 
of  the  district  council ;  the  mspector  was  present  ana 
was  consulted  as  to  each  report. 

Thereupon  the  defendant  counoii  caused  noticee  to 
be  served  on  the  plaintiff  in  the  followinir  form :  Tdce 
notioe  that  the  Uroan  District  Council  of  Epping,  in  the 
county  of  Essex,  being  satisfied  on  the  rt>i)ort  of  their 
iatpeotor  of  nuisances,  dat€d  12jth  day  of  May,  1S<J8, 
fllftt  tibe  hoose  above  described  in  without  a  Hufficit^nt 
WSter-oilOMt,  earth-oloset,  or  privy,  liorcby  require 
yon  in  pnrBoaiioe  of  the  provisionii  of  the  Pablio  Health 
Act,  1875,  to  provide  for  th(>  said  house  within  the 
space  of  six  weelcs  from  m  r\  ii  o  upon  you  of  this 
uotic<!  a  sutiicieut  water-closet.  If  the  above  notice 
is  not  complied  with  within  the  tine  afcireflaid,  the 
Urbaa  Dictnot  Council  of  BppiDgmy,  ftt  tiie  ex- 
piintioa  of  saoh  time,  do  tho  work  nqalnd  to  be 
done  and  recover  the  expense  iuoorred  in  ao  doing  in 
the  luanner  provided  by  the  said  Act. 

After  some  correspondence  the  defenduits  gave  the 
plaintiff  notice  that  they  intended  thfloiMhrefl  to  do 
Hm  work  necessary  for  repladng  the  privico  Iqr  iMter- 
cloteta.  The  plaintiiT  brought  this  action  tO  iMifcrain 
the  defendants  from  acting  on  such  notice. 

The  Public  Health  Act,  1H75,  jirovidea  :  Section  ^5. 
"  It  shall  not  be  lawful  newly  to  erect  any  house,  or  to 
wbailil  any  booae  polled  down  to  or  bdotr  the 
ground-floor,  without  a  sufficipnt  wat<>r-closet,  earth- 
closet,  or  privy,  and  an  ashpit  furnished  with  proper 
doors  and  coverings.  .  .  .  Section  If  a  bouse 
within  the  district  of  a  local  authority  appears  to  such 
authority  by  the  report  of  their  surveyor  or  inspector 
ol  nniaanoes  to  be  without  a  sufficient  water-oloaet, 
eaith-doeet,  or  privy,  and  an  ashpit  furnished  vAXk 
;  r  j  er  doors  and  coverings,  the  local  authority  shall, 
by  written  notice,  require  the  owner  or  occupiur  of 
the  IiOilMi  iHibin  a  reasonable  time  therein  specified, 
to  proTide  a  «afioi«nt  water-oloseti  earlk-oloaet,  or 
privy  and  an  aahint  fmniehed  ae  afor— aid,  or  mkar 
of  them,  as  the  ca«e  may  require.  If  such  notice  is 
not  cuuiplied  with,  the  local  authority  may,  at  the 
expiration  of  the  time  specified  in  the  notioe,  do  the 
work  thwel^  required  to  be  done,  and  may  reoover 
in  a  ■ammary  manner  from  the  owner  the  expensea 
incurred  by  them  iu  so  doing.    .    .  ." 

Section  268. — Where  any  person  deems  himself 
aggrieved  by  the  decision  of  the  local  authority  in 
any  case  in  which  the  local  authority  are  empowered 
to  recover  in  a  summary  manner  any  expenses  mcurred 
by  them,  or  to  declare  such  expenses  to  be  private 
improvement  expenses,  he  may,  within  twenty-one 
days  after  no  til.' ^.if  sudi  di:r:si:jii.  uililreaa  i-.  memorial 
to  the  Local  Government  Board,  stating  the  grounds 
of  his  complaint,  and  shall  deliver  a  copy  thereof  to 
the  local  authority;  the  Local  Government  Board 
may  make  sach  order  in  the  matter  as  to  the  said 
1  jiird  may  seem  equitable,  and  the  or  L  r  ho  made 
shall  be  binding  and  conclusive  on  all  parties.  Any 
praoeedings  that  msj  have  been  commenced  for  the 
reoovetj  of  each  eKpenaes  bytiMltKsal  authority  shall, 
on  the  ddirery  to  them  of  raoh  copy  ae  aforesaid, 
be  stayed  ;  and  the  Local  Gbvemment  Board  may,  if 
it  thinks  fit,  by  its  order,  direct  the  local  authority  to 
pay  to  the  person  so  proceeded  against  such  sum  as 
the  Mid  board  may  ooosider  to  be  a  jut  oompensa- 
tioii  for  tte  Imi,  damage,  or  gEievanoe  mereby 

Vpjiihii,  Q.(\,  and  Sti>i:'i,  for  the  plaintiff. — The 
plaintiff  is  willing  to  make  the  privies  suiHcient. 
under  the  Publie  Health  Act  he  has  an  option  as  to  the 
nature  of  the  accommodation,  and  as  long  as  it  is  sufii- 
oiait  the  local  authority  has  nothing  to  do  with  the 


High  Oovr. 


natore  of  the  aeaommodataoo.  The  only  pow  flf 
the  defendants  was  to  require  tha  aqeommoaiilin  to 

bo  made  Bui^^^Lirnt,  but  uot  to  oompol Idm to pnfide 

a  sufficient  water-closet. 

They  referred  to  the  Public  Health  Act,  1875,  & 
3^,  36,  37,  38,  40,  41 ;  Mateapolii  Looel  Umf^ 
ment  Act.  IM5  (18  *  19  Viot.  a  190).  s.  81 ;  Jibrw 

ndt  V.  Lmlaj,  CS  L.  J.  Q.  B.  65;  TIu'cIt  v.  Wandt- 
worth  Board  of  Worki,  (J  W.  B.  390.  27  L.  J.  Ch.  Jti, 
2  De  G.  &  J.  2G1  ;  St.  LM»  Vtttrg  ▼.  Ltmt,  10 
W.  R.  249,  1  B.  i  B.  N05. 

Macmorran,  Q.C.,  aud  Farkya,  for  the  detaad- 
ants,  relied  on  the  statutory  n^Lu  of  ths 
district  board  under  the  PuUio  Health  Act,  ISTJ, 
s.  36.  No  particular  kind  of  wator-dotet  was  iosisted 
upon,  but  only,  in  the  words  of  thf  >  o*i on  "  ju£- 
deut  water-closet."  The  plaintiff  has  mi«tMiie&  hit 
remedy.  He  must  either  comply  with  the  order  of 
the  local  aatliority,  and  ereot  eaitaUe  watar-classl^ 
or  he  mnst  permit  the  looal  authority  toereetthaB, 
and  then  when  called  upon  to  ji*y,  appeal  to  tb- 
Local  Government  Board  under  the  Public  HmU^ 
Act,  1875,  8.  2US.  The  quaatifm  of  aaffioiBnar  ia  aat 
one  for  the  court  to  eontider* 

They  referred  to  Si.  Lnhft  Fesfry  ir.  LemU ;  Ti$Utt 
v.W-indsivvrtJi  B'tird  of  'Vurl- :  HV-' v.  WidntM  Cvt- 
porali',!,,  4(j  W.  IL  2It;j,  ■Jiiiiis]  1  Q.  ii.  -16:1;  /W««jm...ii 
V.  i^uiidtrluu'l  (Wponit^on,  62  J.  P.  2lti.  U)  W.  B. 
Dig.  103 ;  WhUaker  v.  Verbg  Urban  Ijemitarji  AuUtoritg, 
55  Ij.  J.  1L  a  8,  M  W.  B.  Dig.  8. 

r^'oftn,  Q,C,t  replied. 

April   28. — STIRLnro,  J.,   in   giving  judgnffit. 
after  atating  the  facts  and  referring  to  the  notiosi 
served  on  the  pbuntiff,  said :  This  action  was  brougiit 
to  restrain  the  defendants   from  acting  on  th^ 
notices.   It  was  admitted  that  the  plaial^  could  not 
in  this  court  impeacli  the  report  ol  the  tnapector :  and 
that,  if  the  plaintiff  had  any  svoiind  of  oonplsnit  ia 
reapeotof  i^  hia  oonrae  waa  to  appeal  to  the  tuml 
GK)vemment  Board  under  section  'iGS  of  the  Pijlli 
Health  Act  ot  lb>7a.    Upon  the  beariag  of  tha  m  jU 
two  objections  were  raised  to  the  proaeedings  of  the 
defendants.    Sitat,  that  the  loou  anthotity  wsrt 
acting  in  ponoaaoe  of  a  general  aoheme  to  inlradeee 
water-closets  in  the  place  of  privies  without  exerclsinf 
a  discretion  as  to  the  exigonsies  of  each  p;ir;icu'.*r 
case,  as  required  by  the  statute.     This  was  ri^'n'Jy 
abandoned  iu  the  course  of  the  arguoiouu  Due 
second  objection,  and  that  ohiefiy  reUed  upon  by  ths 
plaintiff,  was  that  the  defendants  had  no  authority  ts 
require  the  pluiutiff  to  provide  a  sufficient  water-closit 
in  place  of  a  privy.  The  determination  oi  the  luestion 
thus  raised  iumaapon  a  few  words  iu  the  Fabiic  Health 
Act,  187A,  aa.  35, 36.  [His  lordship  read  the  aectiaoa-] 
It  waa  quite  dear  that  the  Legislature  had  nK 
prohibited  the  oection  of  privies.   The  qoestiaD  wm 
whether  tho  L>  il  authority,  h  iving  found  an  existing 
privy  to  he  insufficient,  lni  1  p  wer  to  require  tbf 
owner  to  provide  a  suibcieut  v.  uter-doseU  subject,  of 
uooiae,  to  a  right  of  appeal  to  the  Looal  Oofenimwt 
Board  rimilar  to  that  wMeh  admitted^  existad  m  ta 
the  sufficiency  of  the  rxi.-tinr;  a rcomai<jdatioii.  The 
material  worus  in  section  -iU  were  "  or  either  uf  them.  •* 
the  case  may  require."    The  plaintiff  contended  tiu: 
theae  worda  related  manly  to  "privy  and  naaahpit"; 
the  defandamta  oootanded,  on  <3ie  otiiarhaiid.  ttatfhiT 
related  to  the  three  classes  of  accommwlatiou.  *'w*t«f 
closet,  earth-closet,  or  ])rivy  and  an  ashpit."    hi  nsy 
opinion  the  words  "  or  either  of  them,  as  the  case  m%J 
require,"  read  in  their  natural  sense,  have  not  th« 
narrow  meaning  contended  for  by  the  plaintif. 
There  is  no  decision  precisely  in  point  upoo  th* 
Public  H'^ltb  Act,  1875.   Tfood  v.  Wu^  CUjwni^ 
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ntered  to  a  diffwmt  pdnt:  for  there  tbe  local 
aaibotity  gave  notioM  pmerilmig  tho  partioolar  form 

of  closet  to  bo  adopted ;  and  the  expressions  whicb 
occoired  in  the  jndgmenta  of  tbe  learned  judges  setiia 
to  be  diretjted  to  the  question  before  th«m  aud  not  to 
that  which  I  have  now  to  decide.  Befereuca  has 
been  made,  howeyer,  to  deotaioiu  on  the  pRmnons  of 
the  Metropolis  Haoagemont  Act,  \iioo,  s.  Hi.  lu 
Tinkler  Metropolitan  Board  of  iVorkt,  2  De  G.  \  J. 
261,  Knight  Bruce,  L.J.,  expressed  an  opinion  that 
the  proTuions  of  that  Act  did  not  couatitute  tho 
local  authority  the  j'ndges  of  what  ought  to  be 
n^aiied  to  be  provided  in  the  pla(!««  of  defective 
Bxisting  accommodation.  Tomer.  L.J.,  expreesed  no 
opinion  ns  t  >  tliis,  L  it  gave  bis  decision  on  the 
groond  that  the  local  authority  Wfis  acting  in  pur- 
aoiDce  of  a  general  scheme.  lu  Y-stiry  of  St.  Luke't 
V.  Lewitt  tbe  qneetion  o»me  before  tbe  Court  of 
Qnen'i  Benoh,  oonaitfaw  of  Ooo^bom,  C.J.,  Wight- 
man  and  Crompton,  Jj.  Thov  Ki  nnimously  held 
that  tho  local  authority  had  the  power  claimed,  but 
each  relied  on  the  frame  of  the  latter  portion  of  the 
daiue  in  the  Aot  under  ooniider»tioii*  wbiob  diAnred 
fromthatwiktdillwvenoivtoooneider.  TheOUMFJee- 
tice,  Lowever,  it:t^»d  out  rea'OTw  vrhy  th--^.  Legislature 
luigbt  Lave  tiiuuj^ut  right  to  lz^U  uhI  iuoa  u.  power  to 
the  local  authority.  Ttie  abut*o  of  such  a  power  was 
Ktuided  against  by  the  right  of  appeal  totheljooal 
Qoremment  Boani.  It  was  said  that  on  tlie  vieer  of 
the  law  contended  for  by  the  defendautfl,  an  own(>r 
having  provided  accommodation  in  aocordanco  with 
lection  So  unV  h:  a  itlun  a  year  or  other  short  time  be 
ccMopdled  under  section  36  to  provide  accommodation 
of  a  difiEacent  U&d.  That,  however,  oould  only  happen 
on  dia  oooonenoe  of  two  events — (1)  That  Uie  acoom- 
Modatioa  provided  proved  insufficient ;  aud  (2)  that 
the  circumstancts  of  the  particular  case  require! 
another  kind  of  accommodation  ;  aud  ou  both  thutte 
points  the  ownen  wmld  have  a  right  of  appeal. 
AUboQgk  the  language  of  the  Pablio  Health  Aot, 
IVti,  mfflan  from  that  of  the  Metropolii  Ibnage- 
ment  Act,  1855,  yet  under  section  36  of  the  former 
Au(,  if  the  notice  was  not  complied  with,  the  local 
authority  might  do  the  work  thereby  required  to  be 
dane;  so  that  even  if  the  notice  followed,  the  esaot 
tanai  of  the  Aot,  the  discretion  as  to  tbe  preoiie  work 
to  be  executed  would  ultiuiiitely  rest  with  tho 
authority.  Ou  tha  whole,  although  the  enactment  is 
E' t  so  (dear  as  that  in  the  Metropolis  Management 
Al  t,  1^^)5,1  think  that  thu  language  is  sufficient  to 
^..jiAvT  the  power  daimed  by  the  derandanli,  and  tiiat 
the  motion  consequently  fails. 

Solicitors  for  tbe  plaintiff,  i'oumvUl  JSs  Co.,  iat  R.  D. 
Tnlkr,  Hoping. 

Solicitors  for  tlie  dofendauti,  iZeMntSi  B^intg,  «f; 
Co.,  for  Q,  J.  Creed,  Epping. 


Clutl.Div.  1 
Kdcewich ,  J.  < 


March  28  ;  April  11. 


TiKssEJf  V.  Kbndbiison  asd  Otuehs.  (u.} 
''omfmny—Reeoiutnuiion  whrnM^Speeial  rmitution — 

Xi'tm:  of  viiitin') — Hufficimcy  —  Nr>n->lis'~h->'iarc  <f 
iiUtrut  of  directors—  Undtrwriiiu}/ — Injunction, 

In  a  naliee  eonveningan  eaefraordinary  gmertU  vutiiwj 

fvr  tkr  'iisrnssion  if  the  rtxvnairu  tinu  of  -i  iniaimntj  bij 
tht  tait  of  tht  undertakinij  to  unuihcr  coinyany,  it  wao 
liaied,  inter  alia,  that  the  ftdl  issue  of  ffeiailttm  had 
iKH  gmroHtml  by  «  thtrd  i  umpMny. 


(o.)  Bflforted  by  W.  H.  Djusut,  Eeq.,  Bazxvtei- 
afe-Lawi 


By  tuuthtr  neiiot,  eownmng  a  soooiMi  cafrooViiiNary 
general  meeHng,  Iht  propotat  to  adopt  Me  aaid  reeon- 

sirnifion  Scheme  tra^  made  conditional  upon  the  non- 
a<xtaiutice  of  an  ailernative  scheme.  Neither  notice 
disclosed  the  fact  that  the  directors  of  the  selling  company 
t0ere  dirtctors  or  largdj/  intertfttd  in  tht  guaranteeing 
company.  3*Ae  rmlatunu  cm  io  lAa  aaid  reomutruetion 
ichfiiu  w<  re  ]>ti.ised  and  confirmed. 

Iltid,  that  thf  notices  did  not  sufficienlly  disclose  the 
iiiU  rt-'^t^  (f  the  dffritdani  dirrrtors,  and  thit  tittrffore  the 
resolutions  ii;<.n  not  binding  ujwn  shareholders  absent 
froia  thr  rniding  (Eaye  v.  Croydon  Tramways  Co.,  46 
ir.  B.  405,  ri898j  1  Oh,  358.  di»eta$ed  and  followed)  ; 
but  that  all  the  shareholdtra  had  been  tufficimtiy  informed 
of       . .  ;  ii' :  r>  ••■^'■■■('.'  tn<itotincc.d  in  the  second  notice. 

Alexander  v.  Simpson,  36  W.  U.  161,  43  CA.  D.  139, 
ditHngi$i$htd. 

Motion  made  by  a  ahardidldar  of  ffae  Violet  CSon- 

Bolidaterl  Qold  Mining  Co.,  suing  on  behalf  of  biia- 
self  aud  the  other  shareholders,  against  the  direclurs 
and  liquidator  of  the  company,  asking  for  an  interim 
injonotion  to  restrain  the  defwidanto  from  cairyiog 
into  effisot  or  acting  upon  oertain  reiolatione  paeecin 
at  two  axtiaaidinary  general  mnetiim  of  tha  oom- 
pauy. 

On  the  Tth  of  February,  ls'.)9,  a  notice  was  sent 
out  to  the  shareholders  of  tbe  company  stating  that 
an  extraordinary  general  meeting  woold  be  held 
on  the  16th  of  February  for  the  purpose  of  consider- 
ing and,  if  thought  fit,  passing  oertain  resolutions 
wbich  were  set  out  in  the  notice  as  to  tli*  v.  in  liiii,'- 
up  aud  reconstruction  of  the  company,  and  the 
approval  of  a  draft  agreenMnt  between  tat  temftUf 
and  its  liquidator  of  the  one  part  and  a  new  oom- 
pany  abont  to  be fcnnedof  tbe otiier  part.  A  ctrotilar 
which  accompanied  the  notice  set  out  the  nature  of 
the  scheme  fur  reconstruction,  stating  tbat  "  tbe  full 
issue  of  debentures  has  boon  guaranteed  by  the 
Headenon's  Transvaal  Eetates  (Limited),  ao  as  to 
seoore  the  neoessary  amoont  Mr  paying  off  fbe 
mortgage  and  for  carrying  on  the  work  of  the 
compauy."  It  having  been  mentioned  that,  out  of 
the  500,000  proposed  Suu-es,  100,OU0  would  be  "  ke]>t 
in  reaerve,"  the  oireolar  further  stated  that  "  a  call 
on  ebarea  is  raeerved  at  to  00,000  for  tiie  nunagen 
and  issuing  company,  and  as  to  the  remaining  50,000 
for  the  guarantor* "  ;  and  it  was  further  proposed 
"  that  tbe  board  of  the  company  should  consist  of 
Messrs.  Ilenderson,  Kichards,  Schleainger,  and  Van 
Jtyn,  and  the  Hon.  Cbandos  Stanhope,  as  represent- 
ing the  Consolidated  Oold  Fields "  (to  which  com- 
pany it  was  proposed  to  entrust  the  management  of 
the  oompany  in  Houtb  Afric-i).  The  said  tJrriil  ir  did 
not  disoloee  the  i&cts  thai  tiie  tirst  defendant  Uouder- 
son  was  a  director  of  tlie  Violet  Consolidated  Gold 
Mining  Co.*  and  ohairman  ol,  and  large  eharwhoWer 
in  Hendeiwm*!  Transvaal  Bstotes  (Limltea),  and  tiiat 
some  of  the  other  directors  of  the  Violet  Co.,  who 
were  defendants,  were  also  personally  interested 
in  Henderson's  (Limited}.  At  the  meeting  of  tbe 
IGih  of  Fefamaiy,  when  the  reaolations  were  earned, 
Murther  sobeme  was  broagbt  forward,  and,  by  another 
notice  of  the  23rd  of  February,  the  shareholders  were 
informed  that  au  extraordinary  general  meeting 
would  be  called  to  consider  resolutions  to  adoj)t  this 
new  w^heme  (referred  to  as  that  of  the  Qeneral  Mining 
and  Knanoe  Corporation  (Lbnited)).  The  notioo 
further  stated  that  in  the  event  of  such  resolutions 
not  being  passed,  an  extraordinary  general  meeting 
would  be  held  to  confirm  the  resolutions  j>assed  at  the 
meeting  of  the  16th  of  February,  and  to  approve  the 
agreement  with  Henderson's  (limited) ;  it  was  men- 
tioned thai  "  the  directors  would  suggest  that  both 
^  meetings  should  be  held  togeth^."  In  the  event  the 
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resolutions  as  to  the  new  scheme  were  not  DMMd,  ihe 
meeting  in  that  respect  being  adJouilNd:  tilAnioUl- 
tioiu  reUting  to  the  fiist  wdMUM  imn,  howmr. 
oonflrmea. 

v'V***^"  '^^  ^^'^  iffiLliH  <,f  twsociatiou  of  the 
Violet  Co.  iJTOvidtid,  m  respect  of  gener&l  meetinei, 
that  seveu  clear  days'  notice  at  the  least,  specify- 
mg  the  place,  the  dat«,  and  the  hour  of  meetiujr, 

*?7u"v^5**^°t'P??*^^«™»^  *^>e  general  nature 
of  the  boainMi,  thonld  be  givtu  by  notSoa  as  fbenin 

provided. 

Warmiiigton,  Q.C.,  Warrington,  Q.C.,  and  G,>re- 
Jirowne,  for  the  plumtiff,  contended  that  the  first 
nofaoe  was  bad  beoaose  it  did  not  diadose  the  interest 

-.  I  agree- 

R.  405, 

tb<,  meoting  for  coniirmation,  WM^bid^lM^Sf 
Ch m  ■  Simpwn,  88  W.  B.  161.  -la 

Ing^  Joj/u,  for  the  defeodant  Henderson,  stoted 
tli»t  be  had  done  wbat  he  thought  best  for  the 

company. 

Reu^haic.  Q.C.,  and  Q.  F,  Mart,  for  the  defendant 
Scblcftiuger,  argued  that  the  rtal  ground  of  the 
Oawaionof  the  Court  of  Appeal  in  Ka;/,  v.  Croydon 
Tramways  Co.  was  iJiat  the  agreement  submitted  to 
the  meeOng  was  in  reaU^  a  twofold  agreement  fon 
the  one  hand  for  sale,  and  on  the  other  for  the  com- 
pensation of  the  officers)  which  was  not  properly  8«t  out 
mui0  wboe,^  and  the  court  in  consequence  thought  it 
Dad.  Bcblesinger  did  not  get  any  personal  profit  from 
his  agreement  with  respect  to  underwriting.  He 
was  a  stockbroker,  and  acted  wholly  lor  the  benefit 
of  his  clients. 

Bml^batABintways  Co..  37  W.  K.  312,  40  Ch.  D.  135 
per  Cotton,  L.J.,  at  p  ' 

IV.  F.  Hamilton,  for  the  defendant  Van  Hyn. 

Kekewich.  J.— It  has  always  seemed  to  netfaat 
tte  applioaUon  of  thedoothne  of  Fmsv.  Ifarb,W,,  2 
Hmn  461,  to  joint-ltoeilc  companies  involves    as'  & 
necessary  corollary,  tho  propositi  n  'J,  a  the  vote  of 
the  general  meetiug.  which  binds  a  dissentient  and 
an  absent  minority  by  a  majority,  must  be  a  vote 
given  with  the  utmost  faiznew;  that  not  only  mmt 
the  matter  be  fairly  put  befora  the  meeting,  but  that 
the  meetmg  itself  muat  be  conducted  in  the  fairest 
posnble  manner.    The  well-known  oaae  of  sM^  uier  v 
IL^j/.-r's  Tdegraph  Worh*,  -22  W.  K.  396,  L.  R  <J  Cb 
Am).  3aU,  illustrated  that ;  and  it  may  be  that  the  law 
Wtaioh  is  not,  I  think,  in  a  aatiiraotoiy  oonditioo  as 
ng^Ua  the  exceptions  to  th..  generd  rule,  may  be 
eiiMidated  by  the  Court  oi  Ap{)«»l  in  the  case  of 
Hovmdtn  V.  WuHii,  which  waH  before  me  not  very 
long  ago.    Then  I  may  hazwd  the  hope  that  we  shall 
have  an  exposition  of  the  doctrine  on  the  subject, 
oecauee   I  do  not   think   at  prBsent   we  know 
qmt©  where  we  are.    But  I  think  that  if  you  are 
to    fipply  that  rule  in    Its  entirety,  as,  of  course, 
it  is  my  duty  aud  wish  to  do,  that  a  vote  oi  the 
majority  controls  the  minority,  uid,  of  eotine,  also 
the  absent  ahareholder.  it  is  a  matter  of  absolute 
neoesMty  fbat  there  ahodld  be  the  most  perfect 
steaightforwardness     and    openness  throughout. 
The    question    is    whether    each    shareholder  as 
and  when  he  received  the  notice  of  the  meeting,  in 
which  I  include  the  otroalar  which  was  of  the  same 
Oitok  and  Z  mwm  maA  at  the  laine  time— whether 


aa^eaoh  shareholder  received  those  documents  he  hid 
lair  warning  of  what  was  to  be  submitted  to  the 
meeting.  A  man  may  with  groat  propriety  throw  » 
notice  of  that  kind  into  the  wa8t«-paper  basket.  He 
does  not  do  that  prudently  without  reading  it,  but  if 
when  he  reads  it  he  aeea  that  it  is  a  matter  which  be 
doea  not  oate  to  take  any  personal  inters  in,  bat  it 
willing  to  leave  it  to  the  li  isi  ii  of  rl  >  lufijority.  no 
one  can  aay  that  he  i?  uot  acting  prudently  sod 
safely.  He  is  content  to  be  bound  by  Uie  vote  of  th« 
majority,  but  he  ia  con  taut  beoaoM  ha  hnowi  wkii 
the  majority  are  to  vote  about,  and  iHiat  the  miliar 
is  before  the  meeting  ;  an  if  l.n  does  not  know  thst, 
then  he  has  not  a  fair  chance  of  determining  what  is 
his  duty  to  himself — that  is  to  say,  whether  he  ought 
to  attend  the  meeting,  whether  lie  ought  fie  Buka 
further  inquiries,  or  wfaeCher  he  may  leave  it  to  othen 
to  determine  for  him. 

It  has  been  argued  on  bchali  oi  the  defendiutt 
by  Mr.  Reiishaw  that  there  is  no  necessity  for  % 
director  to  ditdose  his  interest  to  a  gcnaetai  meet- 
ing. I  observe  that  that  point,  or  a  point  of  dlist 
kind,  was  argued  in  the  case  of  Kaye  v.  Tl-  '"r  >  ■ 
don  Tramimya  Co.,  because  it  is  allnd«>d  to  by  Lini- 
ley,  M.R.,  in  his  judgment.    The  question  which,  it 
seems  to  me,  I  have  to  consider  here  is  whether  a 
in  >  ctor's  interest  must  be  disclosed,  not  because  it  it 
his  du^  todbdoae  hii  interest,  but  because  it  is  the 
duty  of  tfaeboazd  to  tdl  the  shareholders  precisely  that, 
or  fairly  that,  about  which  tli  -  r  are  to  vote.    I  bare 
before  me  the  notice  of  the  7tb  and  the  oiroalac.  wfaieb 
I  think  must  be  trsated  as  one  dooanaat*  Than  ii 
no  inoon:TeiU8noe,  inegolarity,  or  .impiofiris^  m 
supplementing,  at  in  olten  done,  a  noHoe  by  as 
explanatory  circnlar;  and  the  shareholder,  thauph 
perhaps  strictly  he  might  say,  "  Why  trouble  lue  mtk 
a  circular  P    What  I  am  entitled  to  is  a  notice," 
still  I  think  may  be  fairly  entitled  to  look  at  the 
two  as  one  document,  and  he  has  botii  brfon 
him  for  his    consideration.     The  !i"tir»'  in  this 
particular    case    tells    us    nothing    really  eiaept 
a   resolution    to    be     proposed.      With    that  I 
pass  over  that  part  of  the  compoood  dooaiaeat. 
The  circular  does  tell  us  a  great  deal  mora,  and  itii 
important  to  notice  that  it  aoes  expressly  say  that  a 
oall  on  shares  is  reserved  as  to  50,000  for  the 
managers   and  issuing  company,   and   as  to  th' 
remaining  50,000  for  the  gnarantors,  which  hits  t^t  ia 
exercised  at  par  within  three  yaaxt  from  the  d-it<^  of 
the  formation  of  ths  now  ooupany.    Then  a  litds 
f  nrtiier  down  in  the  ncert  paragraph  hot  one  tbeie  is 
a  statement  that  the  fall  issue  of  the  debentur-  s  hw 
huen  guaranteed  by  the  Henderson's  Transvaal  Estate 
(Limited)  the  result  being  that  tiie  cjill  of  oi\OQ(^ 
shares  is  stated  to  behiog  to  Henderson's  Transvasl 
Estates  (Limited).    It  Is  ft  little  mora  diffloiilt  to 
understand  from  the  circular  what  is  to  be  done  with 
the  other  .50  000  shares.    They  are  to  be  reserved  fvir 
the  managers  and  issuing  company — ^the  managers 
are  the  Consolidated  Oold  FisMs  of  Sooth  Afain 
^Limited),  but  I  do  notmyself  find  any  menlioo  ot  the 
issoiog  company,  and  that  seems  to  me  s  fault  is 
drafting  the  circolar.     Rut  that  is,  to  my  miml,  of 
litth' importance,  ln'i  iusi-  fti.:  i>suing comj)any  mi^ht 
beany  company,  and  it  is  not  suggested  her<> — atkut, 
I  do  not  undentand  it  to  be  sugg>>8ted— that  ths 
issuing  eomiMiny  were  the  Henderson's  iWnsvaal 
Estates  (Limited),  and  as  long  as  there  was  some 
iKpany   issuing   hii>I   tli'-v,  witli  tlj--    managers  — 
namely,    the    Consolidatwi    Crold    Fields  of  6oatii 
Africa  (Limited),  had  the  call  of  60,000  shares,  tUl 
ciroolar,  thoo^b  not  quite  plain  and  '"^r^  m 
soflieiently  plain  for  praetioal  purpossa.  ^Tb€D  w> 
come  to  this,  that  ?*Tr    Henderson  was  the  c!  linaaL 
of  Henderson's  TFan«vaai  Bstates  (Limited)  aud  be 
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luge  ihnwhoMier  in  thai  oooipaay,  and  he 
I  to  noriva  flonsidsfilils  tMsnoflt,  or  wm  Hkdy  to 

rpc*»ive  con  adorable  benefit,  from  tbr-  adoption  of  1] 
icheiue.  It  is  said  tbrtt  it  was  wt-11  known,  nt  tm y 
rato  to  ft  larp'  ij  imber  of  the  shareholders,  tliMt  l.i 
occupied  that  xx>bitiou  ;  and  I  tbiok  it  mtut  be  taken 
to  b«  well  knowD  that  HenderBon's  Tranavaal  ESstatr  s 
(limitad)  waa  lamly  interested  in  the  reoonstmotion 
ci  tiM  oompaajr—^aigaly  intoreatad,  that  ia  to  sav,  in 
tliA  oompany,  reoooatnictod  or  not  zeooDatnutad.  I 
am  not  dispoaed  to  attacb  mncih  weight  to  the 
l>osition  of  Mr.  Ilenderson.  I  think  it  wonld  have 
been  b«?tt«r,  and  matl«  the  thine  more  clear,  if  that 
had  been  ihvelt  upon  ;  but  if  taat  stood  alone  1  do 
not  think  that  that  would  be  aoffioient  to  jiutify  me 
in  aasteg  that  thia  circular  waa  not  thoroughly 
andiaii  ao  aa  to  p«t  the  thing  iajrly  bafora  the  aliara- 
Itolden. 

But  two  othrr  diroctors  were  distinctly  iDtereated. 
Mr.  Van  Ryn  had  agreed  to  underwrite  a  oeHaiu 
number  of  the  if  1j.  nt  ire?.  I  will  take  it  from  bis 
own  afiBdavit.  lie  says :  "  I  agreed  to  underwrite  or 
euarantee  the  robacription  of  a  portion  of  the 
debenturat.  and  waa  to  reodva  aa  oonuaiarion  or 
renmnerMtton  for  ao  doing  •  oaU  OD  oartain  aliataa 
of  tite  new  oompany  in  tha  aaaa  paopoation  aa  otliara 
who  were  willmg  to  ondararrUa  tba  dabentona." 
It  aeema  that  later  he  withdrew  from  that,  and  there 
waa  no  binding  conteMJt,  but  when  the  notice  waa 
issueil  it  undoubtedly  wfts  his  own  statement  that 
he  bad  wade  what  he  oalla  au  agreemeut.  and  what 
ordinary  peraona  oall  aa  agieement,  although  it  may 
not  ba  enforoeabla  in  •  aonrt  of  law,  to  ondarwrito 
flw  debantnwa  and  to  raotbe  a  oommiarion  for  the 
tame,  and  that  fact  was  notdiadoaed.  Mr.  Schleaioger, 
another  director,  was  still  more  largely  intt-reated, 

t>racticnlly  in  the  same  way.  He  was  ii  stockbi oker, 
>e  had  clients  who  were  largely  iuieit^ted  iu  tkia 
oompany,  and  he  buaied  himself  on  behalf  of  hia 
clients.  Heiaya  that  be  waa  to  receive  no  benefit 
iiom  it  himself,  that  ha  only  did  it  on  behalf  of  liis 
dianta*  It  aaamtoinaiinfOMble  to  go  into  that.  Tha 
nan  who  taallyentaiad  into  the  agreement  by  whiehhe 
was  t(i  rcfoive  a  large  benefit — iittniely,  »  call  cm 
■bares  to  the  extent  of  12..V»0,  u  fuurth  of  the  oO.OOU, 
waa  Mr.  Schii-singer,  and  how  he  wa«  tj  distribute 
them  amoug  other  people  mema  to  me  to  be  perfectly 
immaterial.  He  waa  the  only  man  known  to  the 
direoton^tha  only  man  known  to  tboae  who  were 
craring  this  woonabraotlon  sdheme.  Who  hia  clients 
were  was  not  stated,  and  waa  not  inquired  into  by 
luiyone.  Tlmt  is  a  fact  which  is  left  out  again ;  and 
therefore  the  shareholder  who  receive*  thia  circular  is 
told,  DO  doubt,  that  there  ia  to  be  a  call  on  ,")0,(K)0 
aharea  for  the  maimgtis  and  the  issuing  company  and 
another  /iO.OOO  for  toe  guarautori^ ;  be  is  told  that  the 
50,000  are  wring  to  the  guarantors,  he  ia  told  that 
tba  other  50»000  are  going  to  tba  Ooaaolidated  Gold 
Fielda  of  BouCh  Africa  (Lioited),  aidt«r  that  oompany 
orapme  other  coji-]i  it  v  T,^-ln,  1:  jg  tlie issuing  company  ; 
bnt  he  is  not  tohl  laai  holui'  of  his  own  directors, 
the  persons  whom  he  is  trusting  to  put  this  before  the 
nesting,  are  theiuaelves  largely  intoraeted  in  tbia,  and 
fhattbay  are  to  have  a  portion  of  the  callontheeeahares. 
Wa  oanat  tegaid  the  ahioeboldar  aa  a  aoan  of  ordinary 
pmdeiioai  mating  it  as  a  oommeNial  natter,  be  baa 
iiivf^sted  hia  money  in  this  company;  tba  oompany  ia 
ill  diilloultiea,  and  reoonstruction  is  neoeawry,  and 
what  he  has  to  ootisiih-r  when  the  notice  and  circular 
oome  to  him  ia  whether,  ou  the  whole,  thia  is  the  beat 
thing  that  can  }yo  done.  Ho  is  either  to  vote  himself 
in  person  or  by  proxy,  or  be  is  to  leave  it  to  the 
majority  to  dedde.  It  leeaia  to  SM  impossible  to 
exolnda  iram  tha  naattan  whiah  ha  ooght,  aa  » 
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of  Ilia  dizeotora  abould  ba  zanuuMntad  hf  tha  means 
of  tida  oall  on  shares.  It  is  really  the  aama  thing 
which  occurred  in  h'ti;/r  v.  T^f  Croydon  Tramteaui  Co. 
Tliereia  a  paaaage  in  Higby,  L.J.'s,  judgment  which  I 

only  read  because  he  expresses  agreement  with  what  the 
Master  of  the  Kolla  said  in  his  own  language,  and  so 
one  has  fhaaonjoint  opioioB*  On  p.  373  of  [1 8981  L.  R. 
1  Gb.  ba  aam:  "  I  q oito apaa  with  what  tha  Haatv 
of  tha  Bolb  baa  aaid,  that  no  man  of  boatnaaa  would 
ever  oome  to  the  conclnsion  that  when  a  meetiog  was 
summoned  for  the  piir]K)ae  of  aanotioniug  a  sale  from 
the  company  to  a  {lurcliHSer,  it  was  also  intended 
at  that  meeting  to  do  ao  different  a  thing  as  to 
sanction  the  payment  of  a  portion  of  the  con- 
sideration that  was  to  proceed  from  the  purcbaeer, 
not  to  the  company,  hot  to  the  direoton  of  the 
company."  It  aaama  to  me  that  with  a  very  slight 
ch^ge  of  arorda  yoo  may  applv  that  directly  to  tois 
caae.  Why  should  any  diareholder  reading  this  think 
for  a  moment  that  two  of  bis  directors  (1  am  including 
Mr.  Henderson)  wrro  t^j  1j  »vi  a  large  proportion  of 
the  <>0,UOU  on  which  there  was  to  be  a  uail  tu  favour 
of  the  guarantors  ?  He  is  told  that  the  guarantors 
were  Handaiaon'a  Tranaraal  £atat««  (Limited}.  He  ia 
not  told  that  thagoanntora  were  to  be  some  of  bis 
own  directors,  and  that  they  were  to  dariraa  paraMtal 
benefit.  Of  course  I  am  told— and  with  perfect 
horji  '.ty,  T  have  no  doubt— that  thene  gentlemen  only 
wished  Lo  do  the  beat  for  tlie  company,  that  they 
were  largely  intoreated  in  it,  and  tliey  thought  it  the 
best  thing  to  do.  Trae;  but  they  did  ao  for  a 
commission  or  for  remuneration,  and  they  were  not 
preparad  to  do  tba  beat  they  could  withobt  being  paid 
for  it— neitiier  Mr.  Schleeinger  nor  lb.  Van  fiyn,  and 
those  facts  were  not  stated  in  the  circular.  If  a 
meeting  properly  convened,  and  proiierly  instructed  as 
to  the  jiurpt  11  i  i  r Inch  it  isconveneil,  uhoosfS  to  asst-nt 
to  this,  there  is  no  reason  ou  earth  why  they  should 
not;  but  I  think  tbey  ought  to  have  the  opportunity 
of  considering  it.  The  man  I  am  protecting  ianofc 
the  dissentient  shareholder,  but  the  absent  ■haM' 
holder — the  man  who  is  absent  because  with  mora  or 
leas  care — perhaps  leaa,  but  still,  having  reorfved  tiiia, 
and  looked  at  it,  comes  to  tlie  couclusion  that  on  the 
whole  he  would  not  upposo  ;  he  would  leave  it  to  the 
majority.  I  cannot  tell  -none  can  tell — whether  he 
would  have  loft  it  to  the  majority  of  the  meeting  to 
decide  if  he  had  known  the  roaJ  fai  ts.  He  did  not 
know  tb»  real  beta;  and  therefore  I  think  the 
reeohition  b  not  binding  upon  him. 

[On  the  second  point  his  lordship  was  of  opinion 
that  Altxunder  v.  Simpson  waa  entirely  difTereot  from 
the  jiresent  case,  and  continued  :  ]  The  jiecond  part  of 
the  lueetiug  waa  to  be  held  at  a  cert^iin  plaee,  at  a 
certoin  time,  on  a  c>Ttitii\  dat''.  I  think  that  the 
shareholder  bad  ample  notice  of  what  was  intended 
to  l>e  done,  that  there  was  nothing  conditwnal  to 
affect  his  mind. 

But.  on  the  other  ground.  I  tiiink  the  plaintifb  are 
i  [iTiiH  1  t.>  an  iujunctiei)  n  t-;'.Luiiig  the  di  fevidants 
au.i  t-ttch  of  them  until  tiie  inaring  of  thia  action  or 
f  unlier  order  Ironi  KCtiug  upon  or  carrying  into  effect 
the  three  resolutions  refened  to  in  the  indorsement 
on  tha  writ  Tba  Kqmdotor  will  alio  ba  reatrained. 

Solicitors,  TlirJ.-t,  Dif>'<^,  it-  Hunt;  M!rl,ul  Mra- 
}iami,  dc  Co.;  Fota  it  Ledum;  ^yil»ou,  UrUtoura,  <t 
Cbrpniast;  Anflaaw,  Aon,  Coward,  4b  Hmdi$t^. 
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Salton  v.  New  Bebston  Cyclb  Co.  (a.) 
Company — Director — Qualijicaiion — Implied  contract  to 

The  terms  of  the  implied  agreement  between  n  dirfdnr 
who  has  accepted  office  and  acted,  ami  the  comjnuuj — riz., 
onhis  imrtUf  srTvr  the  cfunixiny  on  thr  trrms  "f  the  (irtichs, 
and  on  the  company's  part  that  he  tlmil  receive  the  re- 
mmmation  provided  by  the  artidt^—af  eroM<<0n<rad«, 
and  are  not  iT^erdependent, 

An  article  providing  that  the  office  of  a  director  thall 
he  vacated  if  he  cat*'-  to  hohl  thf-  iluc  i{>uiliji( iiti''ii,  ,l<i,t3 
not  apply  to  the  cate  of  a  qualijication  never  potseasfd. 

An  aHld»  frmddinff  a  sum  for  (Jkc  nmrntration  of 
Me  iaurd  In  wek  iicor  applie$  to  wtrtf  member  of  the 
hoard,  inttading  a  d«  jam  dinetor  who  ha»  not  acquired 
his  imaVifiiatioh  .■ihur'S  under  ih>-  articles. 

2  he  omi»6ion  to  apidy  fur  and  obtain  such  shares  from 
the  company  is  not  such  a  breach  of  dvt^oM  to  oomtUute 
a  dtfmet  to  any  claim  for  rtoMnunUtont 

Wktirt  tht  mticles  proiHdt  a  nm  far  the  r«m«nertdion 
of  the  board  "  in  each  year,"  no  rfmunrrati'in  can  be 
claimed  except  for  a  compute  year,  and  there  is  noappor- 
Uonmad  in  rupeet  of  an  inoeinplde  ymr. 

Action. 

The  nbovc-named  company  was  incor]>o rated  under 
the  Conipfinios  Acta  on  the  3rd  of  Juno,  1880,  with  b 
uominjU  capital  of  £1,000,000,  divided  into  100,000 
■bam  of  £10  eaob. 

By  article  79  of  the  articles  of  association  fLe  first 
direotors  were  to  he  notuiuated  in  writiuf;  by  the; 
BubscribfrH  to  the  memoraiiduui  of  asBociiitirm,  anil 
Lord  Norreys,  one  of  the  dofondanta  in  the  above 
action,  was  one  of  ttMponons  nominated. 

Artioles  80  and  81,  apon  which  the  queetioos  arising 
for  deotsion  mainly  tnmed,  were  as  follows :  **  80. 
T!n  [ a  ilili  !iti  u  t  f  a  dircL'^jr  .shall  be  the  holding  of 
sl  piT'  ui  toe  company  of  the  nominal  amount  of  £250. 
A  first  director  mftyMtbolon  Acquiring  Ilia  qwdifica- 
tion,  but  shall  in  taif  mm  Mquue  tbe  mom  irithin 
one  month  from  hit  tftpolDtment.  aad  nnhw  he  shall 
do  so,  he  shall  b<>  doemtd  to  luiv.>  ngrreed  to  take  tlie 
said  shares  from  the  oompauy,  and  the  same  shall  be 
forthwith  allotted  to  him  accordingly.  81.  The  board 
■hall  be  entitled  to  receive  hj  ynj  <d  remoneratkm  in 
eeoh  year  £5,000.  Soflih  ramimerftfion  ahell  be  diTided 
among  the  directors  in  snrh  proportion  and  manner 
as  they  shall  from  time  to  time  agree,  or.  in  default  of 
agreement,  t>(|Uttlly.  Tht-  compuuy  in  goueriil 
meeting  may  ini^rease  the  amount  of  such  remunera- 
tiOD,  either  permanently  or  for  a  year  or  longer  term." 
And  by  article  92  the  ofViv.o  of  a  director  \va«  to  V- 
vacated,  inter  alia,  if  lie  "  ceused  to  hold  Un' 
duo  qualification." 

L<mi  Norreys  did  not  acquire  any  shares  before  the 
end  of  the  month  from  his  appointment,  bob  in 
Herob,  1897,  he  acqaixed  twenty-five  shares,  not 
&om  the  company,  bat  from  the  promoter,  and  that, 
M  the  court  held,  plainly  did  not  wtiefj  tlm  icqnlre- 
ments  of  article  ^0. 

The  capital  subscribed  was  onlf  £140,000,  a  sum 
which  WM  inadequate  for  the  pwrpoflM  of  the  com- 
pany. The  company  waa  aooordiligly  wonnd  up  in 
November,  1897. 

Between  June,  1^90,  and  November,  l^t'T,  Lord 
Norreys  attended  eight  meetings  of  the  board,  and 
that  waa  all  he  appeared  to  have  donn  in  hia  obaracttr 
of  diieotoE,  Ifr*  Janatt,  one  ol  the  ohgiual  diieotors, 
ntind  on  the  I6tb  of  Noremher,  l«t»6,  and  the 

(a.)  Beported  by  J.  F.  ^VM  kv,  Eaq.»  Baxxiater-at- 

Law. 


dhrMtors  (including  Lord  Norreys)  resolved  to  nay  hin 
£100  as  remuneration  for  his  services,  and  tnis  torn 
was  paid  by  the  company.  It  was  suggested  that  ou 
that  day  Lord  Norreys  and  the  other  directors  screed 
to  m^e  no  claim  for  remuneration,  but  the  evioaaoe 
did  not  suffice  to  prove  this.  Jarratt's  place  waa  wt 
filled  up,  and  there  were  thenceforward  only  dx 
directors.  At  a  meeting  of  the  board  of  directors  on 
the  14th  of  July,  1897,  at  which  Lord  Noneys  wM 
not  pteewt,  the  other  direelOM  faMlv«4  nottoduB 
fWuuMfation. 

Tho  above  action  waa  by  a  party  claiaifaiy  la 
mortgagf  .-  <if  Ix>rd  Norreys  'n  recover  the  motie?s 
all^^  to  be  due  to  Lord  Norreys  from  the  oompw; 
in  reapeet  of  hia  diBeetor*a  hm  and  reoaanentian. 

Eve.  Q.C.,  and  T.  L.  Wilkinson,  for  the  pUintiJ.  • 
Lord  Norreys  was  not  a  party  to  the  retoiatioa  by 
whush  the   oHier  dheutoia  agreed  not  to  eUtai 

remuneration,  and  anything  which  he  has  done  or 
omitte<l  to  do  cannot  deprive  him  or  the  plsintiS, 
who  standa  in  his  shoes,  of  the  right  to  receive  bis 
directors'  remuneration  under  the  articles  in  reraect 
of  the  full  period  from  JuM^  1896,  to  NoveoMr, 
1897,  during  .vhich  the  company  was  in  exist<;nee. 

Younyer,  for  the  company. — Lord  Norreys  is  not 
entitled  to  any  remuneration.  The  wmtcaoU  to  ifSa 
qualification  shares  and  for  remnneratUm  are  aaiBtaaL 
and  only  a  duly  qualified  director  can  elatm  it : 

V.  r»'::tirf  A^fiurar.rt  CV,.,  2t  V> .  R.  338.  I  Ex.  D.  '^t 
SuHibeif  V.  I'ori  Dnrmin  Hold  Mining  Co.,  I  Megooti,  >i  , 
see  also  fsaacs'  rase,  40  W.  R.  518,  [1892]  2  Ch.  m, 
164;  Archer'*  easr,  40  W.  £.  212.  [1892 J  1  Ch.  m, 
337.  There  ia  at  anyrate  no  liafaiUty  to  pay  moie 
than  n  year's  remuneration.  There  is  no  aj>T>ortioo- 
ment  of  directors'  remuneration :  Lowmies  v.  Eari  r^f 
Sfamfard,  18  Q.B.435. 

/'iv,  in  rejily.— Lord  Norreys  was  not  di^qTialifi'  l 
Fui  inji'  i-uat  tthowb  that  article  92  d«.)e8  uut  touch  hiai . 
L.  R.  8  Ch.  App.,  at}*.  77"».  I  oincs"  casr  defines  his 
position,  and  la  not  in  favour  of  the  defendant.  See  alio 
//filrMtueii**  cose,  43  W.  R.  267.  [1895]  1  Ch.  SSI 
The  contracts  for  acquiring  qualification  shares  and 
for  remuneration  are  separate  and  njt  intordepandent. 
Ah  to  the  amount  of  remuneration  the  meaning  of  X-h^ 
articles  is  that  it  ia  to  be  at  the  rate  of  £5,000  per 
annum :  In  re  Peruvian  Gaatto  Cb.,  43  W.  B.  liO^ 
[1894]  3  Ch.  fi90. 

Match  SS.^CozEHS'HAiiDr,  J.,  nfier  stating  the 
facta  of  tiieoase,  aaid :  Lord  Kotreya  having  Mxwptei 

the  ofHce  of  dirrrt-r  and  acted  as  such.  I  umst  mf-r 
au  agreemeut  betwiH^n  him  and  the  comp^uy,  oa  ha 
part  that  he  will  serve  the  company  on  the  terms  »s 
to  qoalifioation  and  other wiae  contained  in  the  eriaehn, 
ana  on  the  part  of  the  oompauy  that  he  dnil  nemm 
the  remuneration  provided  by  the  article-^  for  th» 
directors :  see  fftaars'  cti»e,  I  thnik  the.ne  must  ue 
regarded  as  eross-contracts  and  not  as  interdej^Mideot 
contracts.  The  resolution  of  the  Hth  of  July.  I^f7, 
in  no  way  bound  Lord  Norreys  or  hia  mortgagee.  It 
remains  therefore,  to  consider  what  are  the  lefal 
rights  of  Lord  Norreys  against  the  company,  for  the 
plaintiff  cannot  stand  in  a  better  position  than  Lord 
Norreys.  It  was  argued  by  counsel  on  the  pact  of 
the  company  that  Lord  Norreys  vacated  hia  ofioaal 
director  at  the  end  of  the  first  month,  ao  that  no  ra- 
rnimerationoonldbeolaimed  iMraaore  than  one  mtmA. 
It  s'  emB  to  me,  however,  that  it  is  an  UDnatoral 
I  iut«rpretation  of  article  92  to  say  that  Lord  Norrep 
"  ceased  to  hold**  tht  due  qaalincation  when  in  feet 
he  never  had  any  qnaliflcation.  The  article  eon- 
templatea  the  we  of  a  qnaKflnation  onn  poaaaaMd 
and  subsequently  lost,  but  not  the  ease  >  !  & 
qualification  never  poaaoaaed.   It  waa  next  oontendM 
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Salton  v.  New  Bbestow  Ctols  Co.— Eatow  v.  Tapley. 


HiOH  Covm. 


that  article  81,  aooordinx  to  its  tro*  ooottrootiao, 
eonld  <mtj  a^Iy  to  a  board  ol  duly  qnaUflad  diraotors, 
and  iliat,  therafore,  LordNorreys  coald  not  claim  auy 
rtmoneratioo.  If  Lord  Norrejs  bad  only  been  a  <ie  /ar<n 
director  and  never  a  dr  Jure  director  I  think  thr-rr 
might  have  been  force  in  tliia  conteiitiou.  hut  it  seems 
to  follow  from  what  I  have  held  on  tho  first  point 
that  Lord  Norreys,  not  haying  ceased  to  be  a  director, 
miMfe  be  regarded  as  itOl  •  member  of  the  board,  and 
M  nuib  «ntitliad  to  nmiMNntion.  It  ww  furtlier 
oaatanded  fliat  tin  onrfidon  to  apply  for  and  obtani 
shares  from  the  company  was  such  a  I  rp  ich  of  duty 
on  the  part  of  Lord  Norrej-s  thut  it  might  bo  avail- 
able as  11  defence  to  &nj  claim  for  reznuueration.  I 
tbink,  bowerer,  that  this  is  not  the  trao  view,  and 
that,  althooffb  the  company  may  have  a  croas-olaim 
a^nst  Lord  Norrsgrt  lor  £250,  they  OAimot  d«ny  hb 
title  to  some  remmieraltoii.  The  jMatoltt  oontotded 
tbal  Iiocd  Norreyi  was  entitled  to  one  equal  sixth 
dura  of  remnneration  at  the  rate  of  £5,000  a  year 
from  the  incorporation  of  the  company  to  the  date 
of  windinf^  up  after  deducting  from  the  total 
rcauincration  the  I'lOO  paid  to  Mr.  Jarratt,  ho 
never  having  concurred  in  any  other  division. 
JkaUDlt  ihil  W  WM  VXged  that  at  the  utmost  only  one 
*9  i«ittiiii«mtioa  oonld  bo  claimd*  and  that  there 
no  amjortiooinint  in  napeot  of  an  inoomplete 
year.  This  seems  to  me  to  bo  rip;lit.  Article  81  does 
not  give  remuaeratiou  (it  the  rate  ui  £^,uuO  a  year, 
but  only  provides  that  tho  board  shall  \»'  entitled  to 
receive  oy  way  of  remuneration  in  each  year  £  j.UOO. 
I  tee  no  ground  for  extending  this  language  or  for 
liolding  that  any  remuneration  can  ba  olaimad  except 
lor  a  «raiplete  year.  It  follows,  theralon,  thai  Lord 
HomiyaQHiODlj  dain  against  tbe  company  one- sixth 
of  f  4,fW0.  I  waa  asked  by  tho  company's  counsel  at 
the  h  IT  to  allow  an  amendment  of  the  defence  by 
claiiiiiiig  a  set-off  in  respect  of  the  £250  due  from 
Lord  Norreys  to  the  eonipmi .  f  r  \  \if  shares  whiah  he 
lias  been  liable  to  take  and  pav  fur  since  Jnly,  1896. 
I  allow  the  amcndnii  nt,  and  I  think  the  compiaiy  is 
entitlad  to  the  set-off  aa  igainat  tiia  plainttfft  lord 
Korray**  mortgagee.  Tlia  remit  is  that  I  most  give 
judgment  for  the  plaintiff  for  £816  13s.  4d.,  Ic!m 
£250 — that  is  to  say,  for  £066  I3s.  4d. — nod  the  com- 
pany must  pay  thw  co*(js  of  tht>  actiori,  such  costs  not 
to  be  increased  by  reason  of  the  joinder  of  Lord 
XoiTays  as  a  jtofsndant. 

Judgment  for  the  pin  in!  iff. 

HoHcitor  for  the  plaiutiff,  Robert  (Urmiing. 

Solicitors  for  the  defendant  company,  Skarpt, 
Parktr,  Jt  Cb.,  fbr  Sughet  16  Ma$m;  Covantry. 


Q.  B.  Biv.  ) 
(Lunl  Rttflsell  of  Killowen,  C.J.,  April  27. 

and  Darling  and  Cbaan  ell ,  J  J. )  ) 

RlIO.N  V.  TaI'LKY.  (el.) 

CbWJ^y  vmrt — I'raetic^^Notiee  of  datutoru  defence— 
Slatide  nf  LimUations—(km^  Omr*  BlUm,  1889, 
1896,  ord.  10,  rr.  14,  14a,  ISa— JFVm  99a. 

In  a  county  '•ourt  action  a  notice  of  a  defence  under 
ft  siataU  of  lifkHaiiim,  filed  under  ord.  lU,  r.  10,  14 
»a_ffirietU  if  ii  eomplin  with  ord.  10,  r.  14*,  ami  Form 
95a,  and  nttd  n<4  sd  forth  tiu  partieulor  itatult  ttlitd 
on  nor  the  date  from  which  it  began  to  run.  Ord,  10, 
r.  i  sa,  <loe$  afll  i^gtpfy  <o  di^mees  uitdtr  statelet  ^ 

{ft.)  Reported  by  C.  O.  Wilbrauam,  Esq.,  Barrister- 
at-Law. 


Appaal  icont  a  aomi^  ooort. 

Tna  raspoodant  brooght  an  aetion  in  a  oonnty 
court  against  the  appellant  for  money  lent.  Tna 
appellant,  within  five  days  of  the  return  day,  filed  a 

III  iticn  that  he  int-  ii  lud  to  rply  upon  the  defence  of  a 
statute  of  limitation.  The  notice  waa  in  accordance 
with  form  U'xi  of  the  County  Court  Forms,  ISO'i. 

The  county  court  judfe  held  that  tlie  notice  was 
insutttdont,  and  gave  judgment  for  the  respondent. 

Ocd.  10,  r.  10,  of  the  Oonntr  Court  IMm,  1888, 
provklaaas  follows:  "Whm  tb»  dafsndant  intsnds 
to  rely  upon  any  of  the  p^ounds  o(  defeni^o  mentioned 
in  rules  11.  12,  1;J,  11.  l.'i.  IG.  17,  18.  1!»,  and  20  of 
this  order,  or  upon  any  counterclaim,  he  shnll  lile  a 
notice  stating  th<>reon  his  name  and  address,  together 
with  a  concise  statement  of  such  grounds,  Ats  oisar 
days  before  the  return  day ;   .   .  ." 

Ord.  10,  r.  14,  is  ss  follows :  "  When  a  defendant 
intends  to  rely  on  the  defence  of  any  statute  of 
limitations,  he  shall  in  bis  statement  specify  the  date 
from  which  he  alletjes  that  the  statute  began  to  rur." 

Forni  !).>  of  the  County  C\>urt  Forms,  IH&'J,  para- 
grajih  .T,  which  is  the  part  a]tplicable  to  lifd.  10,  r.  14, 
u  aa  follows  :  "  Take  notice,  that  the  defendant  in- 
tends at  the  hearing  of  this  adkn  to  give  in  «rid«noa 
and  rely  optw  the  following  groond  of  defsnoe.  .  .  . 
That  the  clidm  for  which  tne  defsndant  is  sonimoned 
is  barred  by  a  .Htatutc  of  Hmitiitiou.  [Ilere  set  forth 
the  statute  and  the  date  from  whirti  it  b«>gan  to 
run]." 

Ord.  10.  r.  1  ia,  made  in  1895,  is  »«  follows :  "  Ord. 
10,  r.  14,  and  the  third  paragraph  of  form  95,  are 
hereby  annulled ;  and  where  a  defendant  intends  to 
rely  on  the  d^ence  ol  any  Stotnte  of  limitations,  his 
statement  shall  ba  aoflordtng  to  form  9aa  in  the 
appendix." 

Fonii  93.1  {Connly  Court  Hules,  lS9j)  begins  like 
form  »j  of  the  Kules  of  l^"-'.',  and  proceeds:  "That 
the  claim  for  which  the  defendant  is  Summoned  is 
barred  by  a  statute  of  limitation." 

Ord.  10,  r.  INa.  is  as  foUows :  "  When  in  any  aoUoB 
the  defsndant  nUn  iWOA  any  statutory  defeooo,  or 
any  defence  of  nhidi  M  is  required  by  any  statute  to 
give  notice,  he  shall  in  his  statement  set  forth  the 
year,  chapter,  and  section  of  the  statute,  or  tho  short 
title  tbersbf,  and  this  partiealar  atattcr  upon  wMeh  he 
relies." 

Loehnif,  for  the  uppelUnt.  The  notice  of  special 
defenci'  1^  sufficient.  It  is  not  now  necessary  in  gfiving 
notice  of  a  defence  under  a  Ktatnte  of  limitations  to 
set  forth  the  statute  or  the  tlL'>  frktm  which  it  began 
to  run,  because  rule  14a  of  order  10  expfessly  annuU 
rale  14  and  substitutes  a  new  form  in  which  the  direc- 
turns  to  set  fdcth  the  statnte  and  the  date  araomitted. 
Tlie  blstoiy  of  the  rules  shows  that  ord.  10,  r.  18a,  was 
not  intended  to  apply  to  defenoss  of  a  statoto  of 
limitation. 


Bim»  WiUiam*,  for  the  respondent. — Tho  notice 

insufficient  lieciuse  it  did  not  comply  with  the 
proviaions  ol  ord.  10,  r.  I6a  :  see  UriMun  v.  liranmu, 
[1898]  2  Q.  B.  219,  46  W.  B.  Dig.  U,  and  FMtn 
v,  Sn>h>M,  •>-  W.  K.  y.i,      L.  J.      li.  ;if  I. 

Lord  Bus.iKLL  OF  Kh.i.owkn,  C.J.  -No  one  cun 
say  that  this  point  is  plain,  iiut  it  is  unnecessary  to 
follow  Mr.  Loehois  through  the  history  of  this 
evolution  of  oonfnsed  firms.  I  give  my  judgment 
upon  a  construction  of  the  rules  of  1895  as  compared 
Srtth  those  of  1889.  Under  ord.  10,  r.  14,  there  iS  an 
obligation  to  set  forth  the  -ttatute  of  limitation 
which  is  relied  on  and  the  date  from  which  it  began 
to  run.  The  rides  were  roframed  in  I'-rtj,  and  rule 
14a  is  substituted  for  rule  li,  and  rule  H  is  annulled. 
Anewfocmis  givssi  in  whioh  tha  voids 
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forth  th  '  ^^tiihite  and  tlio  day  from  which  it  bogan  to 
run  '*  are  omitted.  If  the  matter  stood  there  it  would 
W  too  clear  for  argament.  But  than  comes  ord.  10. 
r.  I8a.  Ho  vis  ra^  14a  to  bo  ruooaciled  with  role  18a  ? 
In  this  way.  Oot  of  the  operation  of  role  18a  yoa 
are  to  excppt  oases  proridea  for  by  nile  I  in.  The 
learned  county  court  judge  was  wrons  in  holding 
tbttttiM  dieHsndaQt  had  not  complied  vmh  the  rules, 
AUd  the  cnaf>  muHb  be  remittud  to  him. 

Darlino,  J. — I  am  of  the  s&iue  opinion.  Ord.  10, 
r.  18u,  might  well  have  been  thought  to  apply  to 
dletenoM  nndar  statates  of  lunitatiim  if  proTuion 
hadl  not  already  beSD  mads  In  fhe  ease  of  aaoh 

lofenees  in  rule  l4o  of  tll.9mne  order.  It  is  impossible 
to  suppose  that,  hiving  providtMi  in  oue  rule  that  oue 
thing  shall  be  done,  the  framers  of  the  rules  intended 
ia  another  role  to  order  that  a  perleotly  diffiarent 
tidog  thoold  be  doii«. 

CoAxxKix,  J.— I  agra*  wtfth  fiha  judgmtni  of  the 

Lord  Chitif  Justice. 

Ajtjical  allowed, 

Soltdtort  for  the  appoUaat,  Mowdiffe,  Batek,  Jk  Co., 
for  A.  E.  Whittingham,  Nantnich. 

Solioitoia  lor  the  respondent,  Oateut  &  Knight. 


emt  tit  AMPniU 

From  Cham.  Dtv.  ) 
(Liodlay,  1C.B.,  aiad  Sigby  and  }  Jan.  S5 ;  Feb.  16. 

Vaogban  WilHamg.  L.JJ.)  ) 

In  rt  Wbexham,  Mou>.  and  Conkah's  Qotat 
Saxlitat  Go.  (a.) 

Railway  company — Jlnauthorized  horrowiny  —  Interest 
ou  4eb9Htwn  $UKk— Overdrawn  banking  aeeoant — 
Subrogation  of  fender  to  righU  of  ereditortSmtrtd 

creditort. 

A  railway  ampany  having  power  to  borrow  nunojf  by 
the  creation  of  three  da$$et  o/dAewbire  aloefe.  A,  B,  and 

C,  had  exhaitstetl  its  borrowing  powers,  and  then  applied 
t<}  its  bankers  for  a  lo<m  in  order  to  pay  th*  half-yearly 
intt-rrst  tlini  due  an  ihi-  drhfudirf  dork'i.  The  bankmodt 
the  requisite  advance,  Shortly  a/tertvards  a  jtulgment 
creditor  of  the  company  petitioned  for  and  obtninal  the 
t^^pointtnent  of  a  retnivtr,  Th*  A  stock  had  priority 
over  iho  B  and  O  Oodt,  and  the  B  stock  over  the  C  stock. 

It  subsequent!;/  i-itiif  to  tin-  ku'iirlfil/r  «/  tic  Uiit/c  that 
the  inenme  of  the  cnmpuny  in  (he  rtceii'tr's  hands  was 
stijficimt  U)  pay  the  next  half-year's  interett  on  the  A 
stock,  and  part  of  the  interest  on  the  B  stork. 

fMd,  affirming  Bomer,  J.  (ante,  p.  172).  on  tht 

appfintlion.  if  til,  hiirik,  that  thr  h,tiik  irit^  )<f,(!  riititJ-I  In  he 
reptlid  in  priority  to  the  li  stockholders,  even  to  the  extent 
of  the  inttreU  on  the  A  rioek  paid  out  of  ike  bemk's 
money. 

If  a  lender  advaneee  monegto  a  eomiKtny  whieh  has 

exhausted  its  borrowing  powers,  hr  /s  ntji/  f  utitUd  to 
have  that  portion  of  the  advance  actmlly  expended  in 
ptnjiiirnti  of  dsMs  tf  the  oemfonjf  treated  a»  a  vaUd 

advance. 

No  right  of  subrogation  to  the  eeeurHiee  or  priorities 
oferediiors  paid  off  out  of  moneys  borrowed  in  exeeee  of 
borrowing  jmvers  can  be  justified  in  principle. 

Appeal  of  the  North  and  South  Walei  Beak  frtmi 
Bomw,  J.  (reported  anlr.  p.  172). 

(a.)  Beported  by  W.  SnALixmoss  QoddAbd»  Esq., 
Barhstw-at-Law. 


The  Wrexhaai,  Railway  Co.  had  power  bv 

their  Act  of  tu  create  and  issue  debenture  etocx 
to  the  extent  of  £176,000  by  A  stock,  £175,000  by  B 
stock,  and  by  a  futther  Aot  of  188$  to  the  extHit  of 
£145,000  by  C  stock.  The  A  stock  had  priority  bott 
in  principul  aud  interest  over  the  B  and  C  stocks,  uid 
the  B  stock  had  a  similar  priority  over  the  C  it^xJc 

In  July,  1897,  the  borrowing  powers  of  the  rsflw^ 
cootpeny  bdnff  sabansted,  tluf  epplied  to  thor 
banten.  tiie  NorA  end  Sonfli  Wa£M  Bank,  for  lo 
overdraft  with  which  to  pay  tho  interest  beeoming 
due  on  the  1st  of  August  on  the  debaature  stocks.  A 
sum  of  £9,672  was  tibus  advanced,  of  which  £3,830 
was  used  for  the  payment  of  intarset  on  the  A 
debenture  itoek. 

Or:  fY.o  5th  of  August,  1897,  the  Great  Ontn! 
rLadw-.ty  Co.  obtain«*d  judgment  against  thf  VVreihau 
Co,  for  H  8U1U  of  £.j9,rjs,  an<l  on  a  pi^tition  und^r 
the  Railway  Companies  Act,  1867.  obtained  aa  oriff 
fbr  flie  apfiointment  of  a  raoeiver  on  the  ISlh  of 
August. 

"nie  current  account  of  the  Wrexham  Cj.  wae  dii- 
oontinued  by  the  receiver  on  tin  ">;h  of  N'ovembir. 
1897,  when  the  debt  duo  to  the  bank  amounted  to 
£7,601. 

The  bank  aUumed  to  be  entitled  to  be  sahngitoi 
to  the  rights  of  the  debenture  stockholders,  tat  of 
to  tl.,^  till".  Mxt-iitof  the  £9.672  which  th^  hid 
paid  to  the  debenture  stockholders,  iu  prioritj  to 
any  payment  to  be  made  by  the  receiiver  to  tk^ 
debenture  atockholdeis.  Bomer,  J.,  dinllowedtiiii 
deirn  on  the  1st  of  November. 


The  bank  then  claimed  to  be  sabrog^ated  to  f-^ 
extent  of  the  £3,850  paid  by  them  to  the  A  ttc<di- 
holders,  and  to  be  entitled  to  payment  out  of  taj 
nurplus  in  the  receiver's  hands  in  pxioritj  to  em  psj- 
ment  to  the  B  and  C  etoeMioldew.  BoBMr,  «• 
allowed  this  claim  also. 
The  bank  appealed. 

Neville,  Q,C..  Methtid,  and  Aieefctwrte,  for  tb 
appellants,  used  the  nune  acgamente  as  ia  the  eout 

below. 

Fredmriek  THompem,  for  the  A  and  B  ddntaie- 

holders. 

Thet)})ald,  Q.C.,  for  the  C  debenture  bolder*. 

li.  J,  Park-er,  for  the  Wrexham  Co. 

Mark  Bomer,  for  the  iudgmrat  creditors,  the  Qnsi, 
Central  BaUway  Co. 


NenOe^  Q,0.t  replkd. 

Cur.  adv.  ru/t, 

Feb.  16. — The  foUowiug  written  judgments  eort 
delivsved: 

LiNDLEY,  M.Tl. — AgWi  in^T  I  do  with  Bomsr.J.. 
and  with  the  judgments  which  my  brothers 
prepared,  and  which  I  have  read.  I  should  say  nothii:.; 
more  if  it  were  not  that  I  think  I  od|^  to  cofRii 
my  dissent  from  the  obeervatiomi  of  Fry,  IjJn 
which  fli  riijpollimts  base  their  contention.  TV 
decision  of  the  court  in  Jianmrss  H'fulock  v.  Jiirer  /*" 
Co.,  35  W.  R.  822, 19  Q.  B.  D.  155,  was  quite  ririit.  wi 
the  jodgment  in  it  ia  very  valuable.  Fry,  L.J..  eka 
ddiverra  it,  was  the  very  last  perscn  to  ahnt  his  «^ 
and  not  fz-c-t  at  the  real  facts  and  snbstani.*  o'.  •oj' 
case  before  Iiim.  But  in  ilealiug  witi  that  c*.*?  tb* 
lord  justice  says  (p.  lO'j)  that  "the  court  cl'>^:4  ^ 
eyes  to  the  true  facta  of  the  caae."  I  caBW>t  hdf 
iLfaAin^libattiiieiiuifiOReat.  A  pnUbttioa 
borrowug  more  than  a  given  snm  is  only  in  i«aStf 
and  subetance  disobeyed  when  an  obligation  to  r*y 
more  than  t;;n.t  hiiim  is  contracted.  Courts  of  e-raitj 
have  always  looked  into  the  facta  to  see  whether 
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prohibition  has  been  really  disobeyed  or  not.  If  it  is 
ditob^pcd,  and  to  the  extent  to  whioh  it  ia  disobeyed, 
thp  prohibition  is  enforced.  But  if  the  facts  when 
;j.?^^rt»i»ed  show  that  in   truth  it  hiia  not  b*en 

ii^obi'yf ri,  an  advance  of  iimiii  y  m  treated  as  not 
DTohibated,  altboueh  it  may  at  lint  might  appear  to 
M  so,  beoaoae  it  is  Mfond  tlie  limited  amount.  The 
mpliealion  of  the  money  borrowed  shows  whether 
the  obligations  of  the  borrowing  oompany  have  been 
iocnas^  or  not,  and  the  extent,  if  any,  to  which  th.  y 
have  been  increased.  So  far  as  sooh  money  has  been 
tippSai  ia  dinhaiging  debts  or  MaMitiai  which  oould 
w  aifcnoBd  a^jiiDifc  the  company,  the  pcohibition 
agstut  Ixmuwuigdoei  not  apply  to  it,  aaa  tlie  ocnnti 
bsTe  so  decided.  The  subrogation  theory  has  been  hu'l 
recourse  to  in  order  to  account  for  the  decisions 
ultimately  arrived  at ;  but  the  theory  was  really  not 
vaoted  in  order  to  justify  them.  It  wae,  however, 
sdeqnate  for  the  purposes  fOr  whidh  it  wee  used,  and 
15  :ip|ilied  to  the  oasfs  before  the  courta  it  led  to  ju»t 
mjsuIls.  Eut,  if  logically  followed  out  in  otlier  case», 
it  kails  to  constquontes  not  only  not  fore*e«-n  by  those 
who  had  recourse-  it.  biit  to  resulttii  so  startling  that 
I  cannot  accept  ;}i  ttn  ry  as  sound.  There  is  no 
•i^dsion  yet  in  which  it  has  been  applied  so  as  to 
defeat  any  innocent  person,  nor  so  as  to  place  the 
lender  in  a  better  j)Oflitiuu  than  he  would  Lave  been  in 
if  his  loan  had  nut  been  prohibited.  But  that  would 
be  the  result  in  this  case  if  we  adopted  (bat  theory 
tnd  pvalied  it  to  ite  logiodl  oonMqaencw,  ee  the 
appdiente  oootended  we  onght. 

The  Legislature   (:50  &  31  Tict    c.  8.  26) 

bu  recognized  and  partially  acted  u[K)u  the  true 
pnnciple  in  enacting  that  money  borrowed  and 
spplied  in  p^yivg  off  eiistiiig  statutory  mortgages  or 
bonds  sbaU,  so  far  as  the  eame  ia  so  applied,  be 
oetnied  money  borrowed  within  and  not  in  excess  of 
it»  stiuratory  powers.  This  principle  obviously  cannot 
m  ri-;i6('U  be  confined  to  statutory  bonds  or  mortgages ; 
and  courts  of  equity  have  acted  upon  the  principle, 
•nd  have  not  confined  its  application  within  arbitrary 
limits,  but  have  enforrt  d  it  more  widely  iti  the 
Legislature,  in  order  to  prevent  grent  injusticL'.  I  hey 
have  dene  so,  however,  not  by  closing  their  eyes  to 
the  real  facts  and  acting  on  a  fiction,  but  by  diligently 
ucfrtaining  the  real  truth  and  by  attending  to  the 
teal  subetanoe  of  eedk  oaae.  Even  if  the  fiction  of 
sobrogation  were  oonteet,  tibe  mAzim  in  fieUone  juria 

".jTT  '  j^istititqmlttM  would  pnvent  ilt  applioetiOB  to 
thi£  I  ase. 

BiGBT,  Li.J.— The  only  qnaitiona  aijaiiic  on  the 
present  appeal  em     tO  tite  right  ol  the  North  and 

South  Wales  I^ant  to  rank  in  priority  to  the  claim 
for  interest  oi  the  debenture  stuckholderH  of  the  rail- 
way company,  or  some  of  ttictu,  in  respect  of  pa)'- 
ments  of  past  interest  on  debenture  stock  alrea<ly 
peid  by  the  bank  at  a  time  when  the  nilway  com- 
pany had  exhausted  its  borrowing  powers.  There 
are  ihieo  cln^seg  of  debt^nture  stock,  A,  B,  and  C,  all 
charged  on  the  undertaking  of  the  courpany,  but 
rsokug  thus  in  order  of  priority— first  A,  second  B, 
and  third  C.  Under  a  judgment  creditor's  petition, 
presented  in  pursuance  of  the  Railway  Companies 
Act  of  1867,  a  receiver  has  been  appointed ;  and  by 
ti.e  Act  it  is  providixl,  section  4,  that  all  moneys  re- 
ceived by  him  after  due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings 
at  the  opdortahing  are  to  be  applied  and  dietiibated, 
ander  the  direotion  of  the  eourt,  in  payment  of  the 
debts  of  the  company,  and  otherwise  according  to 
the  rigbis  and  priorities  of  the  persons  for  the  time 
interested  therein.  Subject  to  the  claim  of 
the  Dank*  the  debenture  stockholders  are  without 
<lucflion  entitiad  aaeosding  to  their  prioritiM,  inttr  \ 


Be,  to  be  paid,  in  preference  to  all  other  claimants, 
the  interest  now  due  to  them,  and  there  is  suffi- 
cient in  the  receiver's  hands  to  satisfy  the  whole 
interest  payable  on  stock  of  class  A,  and  part,  but 
only  part,  of  that  payable  on  stock  of  class  B.  The 
hmk  claim,  iirst,  to  have  priority  in  respect  of  all 
their  sdvances  wluoh  have  been  applied  in  payment 
of  interest  or  debenture  stock  over  all  interest  payable 
in  respect  of  debmiture  stock ;  or,  secondly,  priority 

in   n-ijicol   of   nil    advimccs  niijiliril   in    p?iyineTif  of 

interest  on  stock  of  class  A  over  iutorest  payable  iu 
respect  of  olassee  B  and  O ;  and  similailf  as  between 
elasoee  B  and  O  for  priority  so  far  ovar  intanat  on 
dlaea  C  for  advanoes  applied  in  payment  of  intenet  on 

V,.  The  claim  in  each  caso  is  rested  on  a  supposed 
subrogation  and  right  to  stand  iu  the  place  of.  and 
with  the  ri^ht  to  the  securities  and  priorities  of.  the 
oreditore  paid  off;  and  thia  ia  the  only  olaim  whioh  I 
propose  to  deal  ^^th. 

I  do  not  think  that  any  right  of  subrogation  to  the 
securitips  or  jirinritios  of  creditors  paid  off  out  of 
moneys  borrowed  in  excess  of  borrowing  powers  has 
erver  been  allowed  or  can  be  justified  in  principb*.  I 
will  first  deal  with  the  authorities  cited  before  as. 
I  put  aside  the  fh  rmnn  Minin;/  CoJ't  cou>e  (2  W.  R.  543, 
4  De  0.  M.  it  G.  19)  a«  being  a  decision  only  on  the 
ordinary  partnership  rights  <  i  directors  and  share- 
holders iu  an  unlimited  company  in  the  special  circum- 
stances arising,  and  found  as  facts  by  Kuight  Bruoe« 
LmT.,  in  that  oeee.  With  regard  to  all  the  following 
cases  it  is  no  doubt  the  fact  l£at  ezpresiiona  potnting 
to  some  sort  of  subrogation  or  other  are  used  by  the 
learned  judg<«  in  delivering  judgment;  but  it  is 
neoefssry  to  examine  doeely  what  ivaa  aelnelly 
decided  in  the  different  oases. 

The  firet  eaee  ii  that  of  tn  Tkt  CbHk  and  Ttmjkal 
Riifiray  Co.,  IH  W.  R.  2B,  L.  R.  4  Ch.  App. 
There  a  claim  was  made  for  payment  out  of  a  surplus 
by  holders  by  deposit  of  Lloyd's  bonds  of  sale  moneys 
ariiiog  from  a  sale  of  the  oompaay's  undertaking 
under  statutory  autiiority.  This  surplus  under  the 
statute  was  to  be  applied  thus :  "  The  surplus  shall 
be  subject  to  nil  the  rights,  equities,  priorities,  claims, 
and  demands,  whether  of  preference  or  ordinary 
shareholdera,  bondholders,  or  others,  to  which  the 
property  would,  in  case  this  Act  had  not  been  ^)assed, 
nave  been  subject,  and  shall  be  applied  aooordingly." 
Xo  question  was  dealt  with,  or,  indeed,  arose  ezoepi 
as  between  the  clainuiuts  aii  l  'li*  abarebolders.  The 
order  actually  made  ran  as  follows:  "Declare  that 
the  xeoeipt  md  expenditiire  by  the  directors  of  the 
ooaipany,  in  payment  of  any  mua  Moovanbla  InAik 
tbe  oompany  of  moneys  advaaoed  on  or  proourad  by 
means  of  the  deposit  of  the  alleged  bonds  [i.t.,  the 
Lloyd's  bonds)  was  /uro  UiuUj  an  adoption  by  tbe 
company  of  the  transactions ;  and,  having  regard  to 
the  repiesentations  oontained  in  the  alleged  bonds, 
tbe  moneys  so  expended  oonstltated  debts  owing  front 
the  company."  Then  followed  an  inquiry  which, 
shortened  only  for  clearness,  ran  as  follows;  Whether 
tbe  company  had  the  benefit  of  any  expenditure  in 
payment  of  sums  recoverable  from  the  oompany  of 
moneys  advanced  on  or  proctoed  by  the  depositi  of 
tbe  alleged  bondsi,  and  whether  any  of  the  sums  so 
expended  still  remained  unpaid  by  the  company.  In 
this  order  there  is  uothit)'^  of  the  nature  of  subroga- 
tion to  tbe  rights  of  creditors,  and,  of  course,  no 
subrogation  either  to  their  securities  or  priorities  if 
they  had  any.  The  f>r»wi<i  facie  illegal  Lloyd's  bonds 
are  held  to  be  evidence  of  debts  to  the  extent  only 
to  which  tbe  transaction  aniountrd  to  a  borrowing 
with  one  hand  and  expenditure  in  reduction  of  tbe 
liabilities  of  the  oompany  with  the  other,  tbe  com- 
pany being  pro  tauUt  treated  at  not  borrowing  in 
of  tbiir  powan,  and,  tharsfore,  capable  of 
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adopting;  the  transactions.  Thin  is,  in  substance, 
the  explanation  of  the  case  givon  in  the  jude^Qient 
o£  the  Court  of  '^P^^  delivered  by  Lord  8«lhornn 
in  the  MM  of  Blarkbum  Building  So'  lHii  v. 

r^mJ-ff;  Brfmkt,  <fe  Co.,  31  W.  R.  98,  22  Ch.  D. 
(>1,  tit  p.  71,  to  which  reference  will  be  made  below. 

That  action  was  one  for,  amongst  other  ili  i'n  fm, 
the  recovery  by  the  ofKcial  liquidator  of  certain 
aHeta  of  the  company — vix.,  deeds  deposited  with 
Cunliffe,  Brooki,  ft  Op.,  thmr  liHikarB.  liie  dsfmM 
to  this  part  of  the  action,  with  which  alone  the  Oonrt 
of  Api*  III  ^Vii8  concerned,  was  thut  the  ^efMniauts 
had  a  lien  for  moneys  owing  on  their  banking 
account.  The  Vioe-Chanoellor  of  the  court  of  the 
County  Palatane,  from  wbom^  thA  aupMl  wu 
brought,  bad  diHiSraied  Hie  Ikn  on  ibe  groond 
that  the  overdrafts  on  the  banking  account  oon- 
stitut^d  as  illegal  borrowing  by  the  society,  which 
had  no  power  to  borrow.  The  Court  of  Appeal 
(22  Gh.  D.«  p>  71)  reversed  this  order  and  remitted 
tho  MM  to  the  Duchy  eonrt,  with  directions  and 
declarations,  of  which  tho  following  is  the  mogt 
material :  Declare  that  at  tbe  date  of  the  petition  to 
wind  up  the  society,  the  appellantji  were  entitli'ii  t  > 
hold  the  title-deetis  and  dooameots  ia  the  pleadings 
ttMBtuNiad  as  a  security  fov  npoymMit  of  so  mucD, 
and  no  much  only,  of  the  moneys  advanced  by  them 
from  time  to  time  to  the  society  as  were  applied  in 
payment  of  t^c  lil  l.s  or  liabilities  of  the  Hociety 
properly  payable,  and  bad  not  be<ni  subsequently 
X^Mid  to  the  appellants.  If  at  the  time  appoint<rd 
anything  whkdi  had  bean  w  •pnlied  xanuuued  due. 
This  WM  in  snbstaaM  following  th«  oases  of  In  rt  Tht 
Corl-  and  YoiifjJuil  U'iHuhvi  (^u  Tt^ave  effec^tto  a  part 
of  the  seonrity  given  to  the  bank,  but  not  by  way  of 
•ahroigalion  to  the  right  of  creditors  paid  off  their 
MonritiM  or  priotitiM.  The  grooods  on  which  it  ia 
haaad  were  explainad  by  tha  Cwd  ObanoaUor  at  p.  71 
of  the  report.  There  was  an  appeal  by  the  banters 
from  the  order  in  this  case  to  the  House  of  Lords, 
but  no  cross -ajipeal,  so  that  the  equitable  doctrine 
acted  upon  did  not  come  into  question :  see  33  W.  £L 
309,  9  App.  Gas.  857.  I«rd  BUwkbom  did  indeed 
gntird  himself  against  exproesiog  any  Opinion  on  the 

question  now  being  discussed. 

There  was  a  second  action  in  Thv  Il/arkh'/rn 
BuUdiny  Society's  case,  which  was  an  action  for  a 
general  aooount  of  all  moneys  received  by  the  bank 
Hud  the  application  thereof,  m  diitioguished  from  the 
action  for  redemption  already  d^t  with  ;  and  in  that 
second  ac  tion  the  question  as  t  .i  the  allowance  to  be 
made  to  the  bank  took  a  wider  form.  The  case  in  the 
Court  of  Appeal  is  reported  29  Ch.  D.  902.  H  W.  B. 
Dig.  25.  (tee  equity  there  allowed  the  bankeirt  was 
to  follow  their  money  when  they  oould  show  it  to 
have  been  invested  in,  and  get  tho  benefit  of,  any 
securities  which  the  society  would  not  have  had  but 
for  the  invettment  of  the  money  so  followed.  With 
this  eaoilgr  we  have  nothing  to  do.  The  other  equity 
wa9  that  Ihegr  wen  allowed  the  benefit  of  money 
applied  in  payment  of  withdrawing  members  who  bad 
been  paid  otV  by  means  of  that  money,  and  who  would 
not  have  been  pnid  but  for  it.  Thi*  is  no  ••xtension, 
bat  a  mere  application  of  the  rule  laid  down  in  the 
first  OMO,  when  cam  it  was  admitted,  as  it  had  to  be, 
that  these  payments  were  liabilities  wlii(  h  the  society 
were  buuud  to  pay  before  paying  anything  to  the 
coiitw  iiiiig  uieuibtTiji.  Th(^  with'! ra win;;  members  had 
no  priority  as  betweoa  themselves  and  other  creditors, 
and  no  sworitiM,  bnt  came  in  after  all  outside 
I  rcditors  at  themMlvee— oieditore  or  '/fo^tZ-cn  ditors : 
see  IVanon  v.  Bttje,  8.1  W.  R.  4t".  10  App.  Cas.  33. 
Ther<(  i;  juld  (lierefori;  he  no  sul)rogiiti()n  in  tlicir  eii«e 
to  any  securities  or  priorities,  and  it  became  a  matter 
of  inouE^rMiM  whewiv  the  banken  wen  Mid  to  stand 


in  their  place,  or  whether,  as  I  tbink  is  the  better  vij 
of  stating  it,  the  discharge  of  tb-'  li  it  ihtios  of  the 
company  to  them  validated  the  overdraft  of  the  eooi* 
pany  on  the  bank  in.the  banking  aeoomt  to  Ihetitait 
of  the  moneys  so  applied. 

The  remaining  case,  and,  so  far  as  I  know,  the  only 
one  material  to  be  considered,  i'i  that  of  the  Baronrw 
iVfi./u-i;  v,  '!'/•'■  ll,'>'>^r  l>ef  (''•.  in  its  various  staK^.<. 
It  was  not  reported  in  the  Law  Reports  on  the  fir* 
hearing  in  the  Oonrt  of  Appeal,  bnt  the  jodgBHBti 
are  given  in  S6  0h.  D.  67on.  The  oompenywM  s 
going  conij)!iny.  The  action  was  one  by  t'le  ji^rvir;*! 
representative  of  Lord  Wenlook  to  reooveir  on  » 
oovwaot  monej  to  a  large  amouot  lent  by  him  to  the 
oompaaj.  Baron  HnddSestone  on  the  trial  had  ^raa 
judgment  for  the  plaintiff  to  an  amount  not  Isss  thsa 
£85,000.  Thr  Court  of  Appeal  held  thut  the  cnm7.anT 
had  no  borrowing  power  beyond  £23, (KM),  but  d^uded 
that  the  plaintiff  had  a  right  to  recover  up  to  tb* 
amount  of  that  £25,000,  and  to  the  exisnt  to  whutk 
she  oould  show  that  tlia  moneys  advanoed  had  hm 
expended  in  paying  off  debts  and  Habi!itie=i  r-^20v-r- 
able  Hgair.st  the  company;  thus  following  th"  i-.-; 
Rlackhum  Bnildin'1  S-niitij  ritse,  'So  doubt  ui  tL'* 
judgments  of  Lord  Esher  and  Cotton,  L.J..  there  are 
expressions  which  seem  to  fonnd  the  equity  that  th^ 
were  administering  as  depending  upon  a  right  to 
stand  in  the  plane,  and  as  assignees  of,  the  creditor 
paid  off;  but  F  ;  >  Tiot  think  that  they  intendeito 
differ  from  the  groiiuds  laid  down  in  the  firrt  liirjf 
hum  H'tiftli'nj  Sucietf/'s  case.  Bo  wen,  L.J.,  in  so  maaf 
words,  refers  to  and  professes  simply  to  follow  tins 
ease.  No  question  of  secnritiM  or  prioritiM  «f 
creditor-  i  u  l  off  aro<i  "n  that  cisc,  and  in  sajh 
circum-stances  it  makei  practiciUy  no  diffwenoe 
whether  the  equity  ia  doaonbed  as  a  right  of  aubro^- 
tion  to  orediton,  or  it  was  dssiaibsd  by  Loid 
fielbome  at  22  Oh.  D.,  at  p.  71.  The  ease  ww 
taken  on  appeal  to  the  House  of  Lonis.  bit  tk* 
only  question  there  dealt  with  was  the  compaaj'* 
power  to  borrow,  as  to  which  the  decision  of  the  Court 
of  Appeal  was  affirmed.  Before  the  referee,  to  whom 
the  inquiries  directed  by  the  Oonrt  of  Appe^  wn^ 
referred,  a  rjui-stion  arose  whether  the  ere  li tors  pud 
otl"  must  Ix'  cr«Hlitors  who  were  cre<Jitors  at  the  tJOJ'* 
of  the  advancei  being  madf>,  or  whether  the  j-iiyru -"lit 
of  creditors  whiis«»  debts  became  doe  after  the 
advances  made  might  not  also  fall  within  thaseop* 
of  the  inquiry.  Again,  no  question  arose  as  tD 
sei'urities  held  by  or  priorities  of  the  creditirs  piid 
otT.  The  Court  of  Appe*!,  both  on  the  form  of  th# 
inquiry  already  directed,  and  on  principle,  held  that 
creditors  fell  within  the  scope  of  the  inquiry,  wheti-f 
their  debts  beMme  due  at  or  after  the  tima  of  ths 
advanoM  out  of  whieh  they  were  p  dd.  Ibe  Mts  si 
this  stage  is  reported  at  ]D  Q.  B.  D.  155.  Th-? 
judgmeut  of  the  court  was  deiivered  by  Fry,  LJ- 
and  it  is  upon  a  pis<^:tge  in  this  judgment  that  th^ 
appellante  place  their  chief  rdionoe.  Thatpaswp. 
see  p.  165  of  19  Q  B.  2>.,  is  as  loHnwe:  ^Wa  lotd- 
ship  read  the  pa^'Sage,  and  continued  :]  Xo>».',  t'l-'  ti'** 
obiforvation  on  that  part  of  the  judgmeot  is  th*l  st  bA» 
nothing  to  do  with  any  K  Cturitieu  h-Id  by  thecrefitnr, 
nor,  as  I  think,  with  bis  priority  over  othnr  credit<>r». 
If  it  d^  refer  to  m*onrities  or  priorities  of  tl» 
creditors  it  would  be  an  obit^  dirinm  only.  If  t^!* 
equity  extended  to  securities  it  would  prt>b»bly.  ii 
most  caies,  be  inip(»s<ible  to  givtj  efT.'Ct  to  it  as  tfc^ 
ctciitor  psid  off,  not  knowing  where  the  mou«Tt> 
pay  him  off  c»aia  from,  would  give  up  the  seoarftMi 
and  the  company  would  deal  wiu  them  in  th"  or  iMtr 
course  of  btisiness  long  before  the  9 i«t*» -lender  omA 
as-tert  his  rights.  If  it  extended  to  priorit<««  it  ^onli 
in  mauy  ooaes  work  injustice.  It  cannot  be  su^-^i 
fhat  tiie  jMosi-lender  gate  any  eqail^  m  i^anst  At 
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crfdiftor  paid     for  the  latter  doM  not  kaoir  iHiAro  ^ 

monej  oontes  from ;  still  lets,  if  it  were  possible,  c«n 
ll«  hftv«  ma  equity  against  creditors  who  have  no  part 

in  the  tnmsHction,  to  be  ranked  before  fhem.  1  do 
not  think  thut  it  would  bo  fair  to  .Kup{>osf^  that  th<* 
Court  of  Ajipeil  intf>uJed  to  lay  down  any  new  law 
or  make  a  statement  in  any  way  at  variance  with  the 
mfhotify  wllidl  thc^  were  following.  The  statement, 
it  aeems  to  nw,  ongbt  to  be  oonflned  to  the  equity  so 
lar.  if  mt  all.  m  It  depeads  upon  subrogation. 
Indeed,  the  judf^mont  grt^H  on  to  quotp  with  approval 
the  very  pawsag^  from  Lord  Selbcime's  judgment  at 
C>i.  D.  71,  which  I  havo  a'.rfady  qiiottd,  and  to 
apply  it  in  cxikclly  the  same  way  as  Lord  Seibome 
bad  done.  If  the  equity,  bo  far  aa  it  depends  upon 
■abrofration,  founded  upon  a  fiction,  and  involTos 
•  fllMin^  of  the  cyeti  of  the  court  to  the  true  facts, 
■ofw  Mitii  euwanded  by  Lord  Selbome,  it  depands 
upon  the  ttm  facts  and  requires  a  complete 
extT.iitifition  of  thpin. 

I  think  that  tlie  prf>nt  prpf»onderanoe  of  authority 
shows  thattin"'  drj  itrine  of  subrogation  has  very  little, 
if  anything  at  all,  to  do  with  the  pquity  really  enforced 
in  the  iiisis,  and  that  there  is,  at  any  rate,  no 
Mitbority  for  aay  sabrogftkioa  to  tiie  aeoaritiM  or 
prioMm  of  tbe  mtediton  paid  off.  Dealinif  with  tbte 
ca»e  ind<>pendently  of  tbf>  anthnritipi,  T  no  reason 
why  the  parties  to  an  illegal  lending  should  havo 
aiiytliint'  iiutre  thun  biro  justice  dealt  out  to  fhetn, 
Slid  tbia  tboy  get  if  thay  are  allowed,  oh  tboy  have 
hithert-i  been  allowpd,  to  have  that  portion  of  the 
advance  actually  expended  in  payment  of  dabU  of 
tto  ootn party  tnated  as  a  valid  advaaoe.  If  the 
advance  bad  b«ai  within  the  borrowing  powers  of  tho 
oonipany,  the  bank  oonld  have  had  no  right  to  the 
secoritirs  or  prioritif  s  of  the  rredit  >rs  paid  off.  It 
jeems  to  »n<'  that  it  wou'd  be  urjust  to  otlier  cn  di'ors 
that  a  ti<  tion  should  be  invenfed  for  the  jmrposcs  of 
iimking  uii  invalid  lottn  more  valuable  than  a  valid 
one.  I  entirely  agrew  with  what  Romer,  J.,  has  said 
about  the  oosi^iafaatory  way  in  which  tooh  a  dootrioe 
at  ia  oontanded  for  by  the  appeilaati  wonid  work  in 
practice,  and  I  do  not  eotMidar  it  D6oeatary  hen  to 
repeat  what  he  said. 

Vauohax  Wii,i,tam9,  L.J. —The  question  in  this 
case  is  a  qnestion  ah  to  what  is  the  positioa  of  the 
North  and  South  Wales  Bank  (Limited),  whiuh  has 
advanced  money  to  the  Wrexham,  Hold,  and  Connah'g 
Qoay  Bailvay  Co.  for  the  porpo'o  of,  and  which  has 
haen  applied  to.  paying  the  half-yearly  interest  due 
to  thp  holders  of  cprtaiu  delienture  stock.  And  the 
tirst  question  to  decided  is  tlie  position  of  tho  b»nk 
inrelati  n  t  >  the  railway  coinpany,  whiidi,  altliouf^h 
it  is  now  insolvent,  and  althoogh  a  receiver  has  heeu 
appointed  at  the  instance  of  the  Great  Central  Rail- 
way Co.,  who  are  judgment  creditori)  ia  neveortheleBa 
an  exisiing  railway  and  a  going  ocmceni.  At  the 
data  when  the  bank  supplied  the  money  which  was 
paid  to  the  debenture  stockholders  no  receiver  bad 
been  appointed.  The-  deW-nture  .HtockboMers  are 
divided  into  three  classes — -series  A,  tiuries  li,  and 
neries  C.  .'>erie!<  X  i»  entitled  to  be  paid  in  priority  to 
series  B,  and  eerier  B  is  entitled  to  be  paid  in  priority 
to  series  C. 

QeneiaUy  epsakirg,  if  a  oaupaay  whiah  lias 
exhausted  its  oasrowing  powers  purporta  to  borrow 

further  money,  and  thus  oljt.'iinii  a  supply  of  niou*'y, 
the  contracted  loan  is  void  ai  d  ultra  ./■  saud  tho 
leD*!(  r  has  no  right  of  acWt  ti  iighinst  the  company. 
But  nevertheless,  in  some  casej^,  the  person  supplying 
the  money  is  able  to  obtain  recoupment  from  the 
fimde  of  the  company.  And  the  question  to  be 
delennined  in  this  case  may  be  stated  generally  to  be, 
wltat  ii  the  {trindple  npoo  whioh  the  penon  tuj^y- 


ing  the  OBiOiiiey  is  entitled  to  recoupment  aa  agaioel 
the  company;  and  what  is  his  relation  in  regard  to 
priority  to  the  varions  classes  of  creditors  of  tiie 
company  P  Now,  there  seem  to  me  to  be  two  principles 
npon  which  the  riprht  of  recoupment  may  be  en- 
forced against  the  company  which  has  exceeded  its 
borrowing  powera  by  the  pem>n  supplying  the 
money. 

The  one  nrinoiple  is  that,  although  tha  borrowing 
power  is  flothaaitod,  and  the  traneaotion  whklfa  pnr- 

jiorfwl  to  be  a  loan  to  the  company  is  us  such  n^fra 
L'ir'i.  and  therefore  null  and  void,  so  thit  the 
would-lm  lender  can  neither  (■nfi  iri  r'  re;.  i',-ni('nt 
of  the  loan  nor  reiy  upon  the  securitiea  which 
he  has  taken  for  the  loon,  yet  if  the  company 
apply  the  money  in  their  hands  to  the  payment  of 
deoti  aetoally  owing  by  them,  there  is  thereupon  a 
new  Izaiuactton  between  the  company  and  the  person 
who  has  paid  the  money  for  the  purpose  of  the  ultra 
)  iVr  ^  lottT).  If  the  n!(r':  , /r  loan  is  to  be  treated  as 
an  illegal  prohibited  titiuoiiction,  as  distingiii»he<l 
from  a  contract  into  which  the  company  have  no 
capacity  to  oQt«r,  there  it  no  action  at  law  or  in 
equity  by  whioh  lenders  can  reoover  back  moneys 
whioh  thoy  have  paid  over  in  panoanoa  of  the  iUe|^ 
ooni^aetl  If  on  (he  otiher  hand  tiw  «ft!rw  «fr«*  loan  is 
to  Tie  treats  merely  as  something  ultra  viWs  and  not 
as  an  illecjal  transaction,  there  is  no  reason  why  the 
lenders  should  not  recover  tlie  nn.iney  thus  [»aid  from 
the  company  tM  utoney  reo«ived  to  the  use  of  the 
lenders  by  reason  of  the  failure  of  consideration  arising 
out  of  the  inoapadty  of  the  company  to  borrow, 
provided  always  that  the  dealing  by  the  company 
with  the  money  haa  not  been  enoh  as  to  show  that, 
notbwitbstanding  the  form  of  action  adopted,  the 
money  has  really  been  so  dealt  with  by  the  i'om[)auy 
as  tliat  in  tho  interval  between  the  lending  of  the 
motley  and  the  bringing  of  the  action  the  eomjjany 
has  increased  ita  borrowing  obligations  beyond  its 
borrowing  powers.  In  order  to  make  more  clear  tbia 
statement  of  wliat  I  oonoetve  the  position  of  the 
company  to  he  in  a  oaee  where  the  loan  ean  properly 
be  treated  as  an  u!tra  virt*  as  distinguished  from  an 
illegal  loan,  I  will  put  a  hypothetical  concrete  case. 
Sufipose  a  company  purport  to  borrow  a  Sum  of 
tiiouey  in  excess  of  their  borrowing  powers,  and  before 
they  have  in  any  way  made  uHe  of  the  money  an 
action  is  brought  to  recover  it  as  on  failure  of  con- 
sideration  for  which  it  was  paid,  the  mon^  would  ha 
recoveirabla;  or,  again,  suppose  the  oompamy  haa 
applied  tha  nofiey  fn  the  payment  of  pre-extstin$r 
debts,  the  money  would  b?  recoverable;  becau'e 
in  each  of  these  cases  there  has  bi-en  no  real 
exef's  of  the  pjowors  of  the  company,  and  the  fortn 
of  action  is  not  made  a  cloak  to  cover  a  teansac- 
tion  which  is  really  ultra  virea.  It  is  like  the  case 
of  money  in  the  bands  of  a  stakeholder  befora  it 
haa  been  dealt  with  in  aoooidanee  with  tha  reaolt  of 
the  wager.  But  if  the  oompany,  instead  of  either 
refraining  from  adopting  the  loan  or  applying  it  in 
euich  a  manner  as  that  their  total  irdebtedneps  shaM 
remain  uncbaugcd,  apply  it,  say,  to  the  i)urcba8e 
of  new  property,  the  couipany  cannot,  after  *ei  doiug, 
bo  sued  in  any  form  tor  a  return  of  the  money  since 
the  money  has  been  dealt  with  under  the  contract 
of  loan,  and  to  allow  the  company  to  repay  it  would 
simply  be  to  allow  the  oniupauy  to  carry  through  an 
i4//rrt  rir«  transaction.  I  do  not  know  tliat  the  dis- 
tiaction  between  kji  illpgal  and  an  ultra  i-in-.i  contract 
really  makes  imicb  diflVrenee  in  t}:e  p'reKent  case;  for, 
in  my  judgment,  on  the  facta  there  never  was  a 
moment  of  time  during  which  the  loati  was  illegal  or 
ultra  viren,  because  the  loan  took  the  form  of  areqneat 
by  the  company  to  the  hank  to  pay  the  intercat — 
tha  debt  to  the  holdeit  ol        dabanlqra  atoolt 
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warrants  and  a  paTment  by  the  bank  clircK-t  to  the 
holders.  But  in  conflidering  the  docisionB  which  base 
the  right  of  the  lenders  to  recx)upment  upon  some  now 
ooatract  between  the  company  aud  the  lenders  for 
tha  qmEofttion  of  momy  paid  aa  and  for  a  perform- 
aooa  Of  tiiA  uUra  vires  oontraot,  it  ia  desirable  to  con- 
tider  how  far  the  money  so  paid  contiuaee  in  the 
liands  of  the  company  to  In-  i]\>'  money  of  the  lenders, 
and  how  far  the  court  is  juHUiu  d  in  impljring  a  new 
haigun  for  the  applioation  of  the  money  wliieh  baa 
tlMia  faaoi  dealt  with  hr  tha  ocder  of  tha  oompany ; 
and  if  fha  court  ia  jtutified  in  so  doing,  wheth^  tiiii 
involves  the  assumption  if  m  assignment  to  the  bank 
by  the  debenture  stockholders  of  tbdr  rights  in 
respect  of  whi<4i  thoy  ham  xaoeivad  payment  from  the 
bank. 

The  other  prindole  upon  wUeh  tin  ii^t  of  raooup- 

ment  htui  hvan  allowed  to  be  enforced  against  a 
company  in  a  case  where  the  borrrowed  money  has 
been  applied  in  payment  of  debts  of  tho  company  is 
to  subrogate  the  leader  to  the  rights  of  tlia  creditor 
of  the  company  wlio  bM  been  paid  off,  and  to  treat 
the  lender  of  the  money  as  tha  naaijpioa  ol  tiw  debt 
which  has  hem  paid  off. 

I  propos  '  11  >v  to  go  through  the  authorities  and 
see  what  arc  tho  ptinMoles  in  aaoh  case  npon  which 
the  rights  of  the  landeia  to  faoonpment  have  been 
anforoed  againat  tha  company.  The  first  case,  7A« 
OermcM  Mining  C<f»  ea^f,  seems  really  only  to  decide 
that  an  ordinary  i  uij  iny  ii  Huble  to  piy  tho  debts 
contracted  by  the  iiiiin»»ger.  The  seound  case,  In  re  Thr 
Cork  and  i'oughal  Ilnil umy  Co.,  was  a  case  in  which  the 
Cork  and  Yoaghal  Itailway  Co.,  aftar  it  had  axbausted 
ita  borrowing  powers,  inoad  to  ona  Lewii»  Lloyd's 
bonds  to  enable  Lewis  to  rnise  money  for  the  pi.r 
poaes  of  the  company.  Lord  Hatherley,  when  that 
case  came  up  on  appeal  from  Malins.  V.C.,  in  his 
jodmiantpo^tadoatthattha  judgments (rfOroaaptcni 
atMrBladiirani,  JJ.,  m  Ckambm  t.  The  Manehedtr 
aift  MiJfonl  RiiHivmj  Oij.,  12  W.  R.  980,  5 
B.  X  H.  oiS8,  made  it  dear  that  wheru  a  com- 
pany is  authorized  only  to  raise  a  given  amount 
of  oamtal  by  shares  and  a  certain  other  sum  by 
dtbeDtnres  or  mortgages,  than  fb»  aompany  cannot 
issue  any  debenture  or  loan  note  or  any  security  of 
that  description  for  the  mere  purpose  of  raising  money, 
and  that  such  instrument  would  bo  j  i^t       vi  id  in 

Suity  as  at  law,  being  contrary  altogether  to  mid 
solutely  forbidden  by  the  statute  (7  &  8  Viot.  ft,  86). 
Accordingly,  the  Lloyd's  bonds  in  that  case  not 
beinc  issaM  in  respect  of  debts  actually  due,  but 
simply  issued  for  the  purpose  of  raising  money 
were  held  to  be  null  aud  void  and  instruments  to 
which  no  legal  validity  could  be  attributed.  The 
infarence  which  I  draw  fcmn  tha  jodgmant  of  Lord 
Haiberley  is  tliat  ha  thoogbt  that  fim  borrowing  of 
money  by  tho  company  for  th«  i.iirpcjse  of  paying 
off  debts  of  the  CdUipttuy  was  not.  iu  a  case  where  the 
monfy  was  so  applied  an  ultra  vires  burrowing  at  all, 
and  I  do  not  quite  understand  why  Mr,  Lewie  who 
lent  tha  mcmey  sbonld  not  hava  soed  at  imw  for  the 
money  so  lent,  in  so  far  as  the  money  was  lent  for 
the  payment  of  the  legitimat^^  debts  of  the  oompauy 
aud  so  applied.  In  the  actual  case  before  the  court 
it  was  not  Mr.  Lewis  who  was  seeking  to  recover  the 
money  advanced,  but  tha  persons  from  whom  Mr. 
I^wishad  raised  tha  money  which  was  thus  npplio  l 
And  it  may  be  that  it  was  the  absence  of  ;>rivity 
between  those  persons  and  the  company  which  made 
Lord  Hatherley  think  it  necessary  to  cay  that  th>'se 
persons  were  entttied  tooibtein  rspaymeut  from  the 
oompany  of  the  monaya  ao  adranoud  by  virtue  of 
their  standing  in  th»  shoes  of  the  creditors  whose 
debt^  were  paid  off.  But  und. nibU-dly  he  does  hr,w 
their  right  on  this  ooooideration.    I  observe  that 


Oiffard,  L..T.,  in  his  judgment  (p.  762)  speaks  of  tlie 
bondholders  as  the  assignees  of  Mr.  Lewis,  uti 
not  as  the  assignees  of  the  creditors  of  the  ■ 
pany  whose  debts  had  been  paid  otf,  aud  it  tmm 
to  me  that  this  is  a  more  correct  way  of  statasg  tbe 
position.  But  in  the  present  case  tha  bank  sn  ia  tk 
position  of  Mr.  Lewis,  and  I  cannot  nnderstand  vitT 
rlurr  i  '  any  ne«'d  to  invent  any  fiction  wbatTVr-r  tj 
giv«  the  bank  the  right  of  action,  or  any  neoessih^  b> 
vast  in  the  bank  the  ri|^  of  the  ( rediton  wfaahsve 
been  i^id  nS.  Ic,  howavar,  there  is  any  nsBMnty. 
these  juigiuenta  aaam  authority  for  tM  pnpca> 

tion. 

The  next  case  to  be  considered  is  the  Blacl.h^m 
Buildiuj  Society  v.  Canliffe,  Brooks,  <k  Co.  in  the  C 
of  Appeal,    hi  that  oaaa  the  building  eoc*^ 
ovef&awn  tiieir  aooovnt  to  a  large  anto«mt,  ana  bf  s 

memorandum  of  HErrPK^rnent  had  purported  to 
their  bankers  security  fur  thebaliiULt  irom  tiiur  tu  uai* 
due  on  certain  detxia  deposit(>d  with  theoj.  Th»: 
ovsxdrawiog  of  the  bankers'  aocoaut  was  ultra  aru, 
and  it  waa  held  that  the  bankers  had  no  lien  andir 
the  agreement  on  the  deeds  depositei,  but  that  they 
were  entitled  to  use  the  deeds  for  such  part  of  tkt 
money  advanced  by  them  as  had  been  appli^i  in 
payment  of  the  debts  and  liabilites  of  tk«  i&xiety 
properly  payable.  Lord  Selbome,  after  pointing  oat 
that  the  transaction  was  uitm  mrct,  and  that  tk 
bankers  had  no  lien  on  the  dsada  nnder  the  aciss- 
ment,  says  at  p.  70  of  22  Ch.  D.  :  [His  lorlship 
ri^  the  p«s0age  from  Lord  Selbome's  jud^-ii^it 
dealing  with  an  equitable  principle,  and  contiij  .T>i 
Now,  it  does  not  aaam  to  ma  that  tha  equity  rdted  oa 
by  Lord  Selbome  iirralvee  in  any  wsy  an  aasaiaftinn 
that  the  debts  of  the  creditors  nf  the  company  who 
have  been  paid  off  are  to  b«  timtt^d  as  assigned  tt  tht 
lenders  who  provided  tho  money ;  for.  although 
states  it  to  be  the  equity  estaUiabed  by  JA«  Oark  *»>■• 
YougM  IktihiHty  Oo.'s  am,  this  does  not  iartdfe  the 
assumption  of  an  assignment,  for  he  seems  to  tre»' 
that  part  of  the  judgment  of  Lord  Hatherley  ml 
Giffard,  L.J.,  as  not  being  essential  to  the  judgcO'^'- 
It  is  right,  however,  to  point  out  that  Lord  Blackburn 
in  the  House  of  Lords  in  dealing  with  au  appr*: 
which  did  not  go  to  the  main  question  itself,  seemed  ts 
regard  the  position  of  those  who  pay  off  the  credilsn 
as  being  that  of  fltaadiog  in  tha  ahoea  of  tha  eradiloM 
paid  off. 

The  next  case  is  Iiaronrt$  Wtniodt  V.  Tht  Rivrr 
Co.    In  that  oaaa  thara  aan  be  no  doobt  thst 
the  Court  of  Appeal  did  treat  the  right  of  the  Isate 

of  money  borrowed  by  the  compnny  fi/fm  >■»>«,  t:- 
recoupment,  as  being  bastHl  upon  bubrogj^tion  ttn* 
ri^'hts  of  th(j  creditor  paid  Out  of  such  mousy,  aad 
also  held  that  tha  right  to  laoover  from  tha  eusapa^ 
the  amoont  of  their  dabta  or  liabilitisa  so  paid  off  ■ 
not  confined  to  the  amount  of  debts  and  liabih'i^ 
exijjtiiig  at  the  time  of  the  advanr<>.  but  ext<>ndi  * 
debts  and  liabilities  accruing  sub',  ip.it  ctly  to 
paid  out  of  such  advance.  Fry,  L  J.  thus  stst«s  at 
p.  16o  of  10  tj.  B.  D.  the  equity  npon  whkh  t^ 
right  nf  the  h  ndtrs  is  bused  :  [His  lordship  r**"! 
tho  siime  p^sjage  as  lligby,  L.J..  htvtl  read,  ■r.i 
contiim-d  It  ia  to  be  observed  that  Fry.  L-J.. 
does  not  purport  to  be  going  beyond  the  iud^mi^  • 
in  Tht  lHackbnrn  Dnihling  Soci'iy  t.  Cm»Hjf<^.  /'>  •  .  . 
cL-  To.  It  seems  to  me  that  there  is  no  trace  in  th«: 
iudgment  of  the  benevolent  equity  spoken  cf  i.r 
Fry,  r,  J.  There  is  snme  trace  jierhaj>s  of  t--- 
assuujpti'>rj  of  an  sssigumeut,  but  it  does  not  n^rn. 
mo  that  t  itlit^r  in  this  case  or  in  that  of  /m  r<  Ti.  t'>^ 
an,l  Youj/hal  Mailwajf  Co,  the  aaaoaaptaoQ  of  sa 
assignment  of  the  debts  of  the  oraditon  p«d  off  is  k 
any  w.iv  assenti/tt  Ui  tho  equity  on  which  thejaiij- 
ment  is  based.   No  case  is  to  be  found  in  whi«ah  ti^ 
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C.  A.       IH  as  Wbbzbaii,  Uolo,  aitd  Cownab's  Quxt  Kailwat  Oo.--1ir  sb  Atkixsox. 


C.  A. 


Itodm  bave  ever  in  flaet  mioaeedBd  in  enforcing  the 
MCtihties  of  the  paid  off  creditors. 

I  have  thuR  dciilt  with  the  authorities  at  length  in 
orilfr  to  Hrrive  at  the  ])rinciplea  upon  which  the 
courU  b»«e  gone  in  cas«it  of  this  obwMter ;  bat  I  do 
nut  think  that  all  the  difficoUkt  whitih^e  ooorts  had 
to  danl  mith  in  tb«M  otlwr  ohm  mnm  m  the  rnmmt 
€•■9,  for  in  fho  pwwpt  emm  tbo  iMnik  tinply  lent 
money  for  the  itaymant  of  a  half-ycir's  uittTost  duo 
to  the  debentnrH  stoclcliolders,  mid  paid  tU«  money 
djrft.t  til  tliosc  r  kl  i  l  I  do  not  believe  that 
this  tranaactiuu  wati  ultra  vira  at  all,  and  if  so  I 
(.-aouot  nnderstand  why  an  action  for  money  paid 
should  not  loooeiifaUy  be  brought  by  the  bank.  The 
zaooej  noter  «m  in  nie  bands  of  the  railway  coro- 
pwaj.  Time  waa  no  interral  of  time  after  tba  mon^ 
waa  lent  dotlog  which  it  was  uncertain  how  tbe 
money  would  be  applied;  and  thin  l>i;ii)ff  so  I  see  no 
ii«?*d  for  the  invention  of  any  iiotiou  wliatever.  I 
Tery  much  doubt  wht  thfr  at  law  or  in  »q\iity  »  m.in 
whu  pays  off  a  debt  at  the  request  of  Mucithfr  is 
ciec^saanly  to  be  treated  as  the  aasigiiee  of  that  debt, 
bat  •  van  littla  eridanoa  will  ba  snflicieiil  to  aetabliab 
tlmt  aa  Mtween  hitaiaelf  and  the  penon  at  whoaa 
request  he  has  paid  off  the  debt  it  was  intended  that 
he  should  be  treated  as  tlie  tnmsferee  of  the  8e«iuritie8, 
if  such  thfTH  W,  in  the  haiidg  of  the  creditor.  In  tlie 
pre»eiit  case,  however,  there  are  no  aui;h  securities. 
Tbe  discharged  interest  certificate  is  not  such  a 
aeourity,  and  I  do  not  see  what  right  the  company 
•od  the  pcnon  who  anpplics  the  money  to  pay  off  the 
eraditor,  hnva  to  mj  vuk  the  debt  whiob  haa  been 

?iid  ofFahaU  be  treated  aa  if  it  had  not  been  paid  off. 
here  has  boen  no  assignment  in  fact  by  the  i:rt  ditor, 
and  I  do  not  hop  that  the  justice  of  the  cas«j  iu  any 
way  reqnirt'B  that  the  court  ahoidd  assumo,  contrary 
to  tbe  fact,  that  there  has  been  such  asat^ment. 
Mj  judgmeni,  ao  far,  aasomes  that  in  tbe  ciroaoBatances 
of  tbia  case  tbaie  haa  been  no  borrowing  in  eioan  of 
the  powera  of  the  oompany,  and  tint  no  oooarion 
ariaee  for  tbe  application  of  any  equitable  principle 
to  do  jnatioe  betwera  the  bank  and  the  compsny. 

But  if  my  conc^u^i'  .'i  m  to  this  is  wrong  and 
the  directors  did  a<isuui*«  to  do  an  act  uitm  vtrai 
of  tbe  eomjiany  in  gettin|[;  the  bank  to  pay  these 
itttrrest  warrants,  equity  will  treat  tbe  illegal  or  ultra 
vim  tranaaotioD  annna  into  by  tbe  diicctors,  under 
which  fhe  oompany  haa  reoeivad  tbe  money,  aa  being 
an  f  fifrv  vires  tnmaaetion  to  fhe  extent  to  which 
thf-  iMirrowiug  of  which  the  oompHuy  have  had  the 
b<  netit  could  hiivp  lif-en  eff«.'t('<l  us  an  intra  virt* 
traiisHction  at  the  monuiit  of  th(>  UKikiiif^  of  the 
payment  of  which  the  oompany  have  had  the  benf  fit ; 
aadthia  whether  the  original  contract  purported  to 
be  made  waa  maEetj  uUra  virta  or  illegal.  The 
principle  ia  not  unlike  that  adopted  at  law,  where 
money  paid  for  the  pnipoae  of  an  illegal  transaction 
u  held  to  be  reooTerabie,  so  long  as  the  contract  is 
executory  or  i';/  fi'ri.  This  equity  as  defin*'d  in  the 
earlier  chjh^s  cited  seems  to  involve  no  assumption  of 
HssigTiment  or  subrogation  as  Fry,  L.J.,  seems  to 
have  assumed  in  IktrontM  Wenlock  v.  The  River  Die 
Co.  I  should  ahrink  mnalf  from  saying  that  the 
atate  of  tbiiwi  aammod  in  eqoitj  for  the  pnipoae  of 
doing  justice  Between  tiia  partiaa  nraat  not  be  carried 
to  it«  logical  results.  Tf  e<juity  r>^(purfg  you  to 
assume  a  toutract  wlierc  liont'  iias  hism  excL'utt'rl,  it 
8«ems  to  !nt"  tliat  eijuity  as  well  ;is  Imv  lunst  ^''^'^'ni 
the  relations  betw^cD  the  parties  to  the  assumed  con- 
tract on  tbe  basis  that  there  waa  a  contract  in  fact. 
Nor  do  I  see  that  pnahing  the  eqoity  to  its  logical 
oonclnnoo  would  do  any  injtiatioe  to  innocent  persons. 
It  makea  no  difference  to  the  other  creditor  whether 
the  creditor  having  priority  is  tbe  warrant  bolder  or 
the  hank. 


A)'i>enJ  diamittfA, 

Solicitors.  Rotocliffes,  RaivU,  rfr  Co.,  for  Hill,  Dickin- 
soH,  4fc  Co.,  LivOTpool ;  Field .  /{oscoe.  <t  Co.,  for  Evan 
Morri$,  *  09.,  Wterham  ;  Shftrp,  Parker,  A  Co.,  foe 
Altop,  SUvem,  ffrrryr,/,  jk  Croolu,  Liverpool;  Jforrif, 
All>^M.  A  CftapmuH,  idt  J.  B.  Atliitt,  Manahealari 
CitnlifffB  ife  Ikmmfmi,  UalLB^  Lin^ari-Mtiakt  Hen- 
cheater. 


April  2A. 


iVuiu  (,'han.  I)i».  i 
(Lindley,  M.Ii..  and  Rigby  ; 
and  OolliuB,  L.JJ.}  i 

/n  rv  AtkihWW* 

Wallbu  v.  Atkinson,  (o.) 

Marritd  mman—Will—Amt^  oj  hmband—lltubattd 
wiU—Pnutiee  tf  PnAaU  JKvMoh* 

H'l'i'  T'- '(  m'lrn'edtootnan,  u;ho  had  no  piniter  of  dis- 
potition  by  wi'l  '■'■■■r'-pt  unth  tht  (ifsiut  of  her  huthand, 
\tftuathed  nil  h>  r  j,r^ qiertt/  to  her  h'i>b<tn<!,  subject  to  the 
jiayment  of  a  Injney  tf  £10,000,  and  appointed  him  tule 
exemtor. 

Held,  that,  at  yrobaU  0/  a  mairM  awnau's  will  i$ 
now  granted  vuh/  iu  tjmmil  (mns,  <As  Aiwhllttf  dtdnot 

hi/  :,i.r,!,/  ;ppu'/„'/  r'<e  tmll  then^  ottad  to  lAa  rfis- 

j/milinitti  >l  Kuitlatiitd. 

Held,  aUo,  on  the  coustrucli'ii  if  ih<-  in'll,  th'tf, 
whether  or  not  the  htuband  had  a$sented,  it  did  not 
ditfiose  of  the  proi>erty,  which  would  havt  gonelotiht 
hmiand  i/ihe  tutatrl.i  l<ni  not  made  a  wilL 

Deeititn  (^Stirling,  J.  (46  IF.  R.  4»),  ^frmai. 

Appeel  agiiiMtn  deoUiofi  of  Stirling,  J. (46 W.  B. 

439). 

By  her  will  dated  the  Mb  of  H*y.  1880,  Amelia 

Atkinson  gave  all  the  personal  estate  of  which  by 
virtue  of  »uy  power  or  authority,  or  of  any  aeporate 
right  of  property,  or  otbi  rw  i'-M  ;i  ,v.<K>«ver,  she  was 
competent  to  dispose,  includinj^  her  portion  or  fortune 
and  other  interest  (if  any)  under  the  wdl  of  her  late 
father,  James  Shaw  Taylor,  unto  her  husband,  Joaepb 


Beaumont  Atkinson,  for  bis  own 
and  benefit,  subject  nevertheless  to  the  paTmant 
thereout  of  the  pecuniary  legacy  tbenfnalter  be* 
queathed  by  that  nor  will,  aTiJ  also  of  any  lfigaCt«^S 
bequcathetl  by  her  by  any  codicil  to  that  her  will, 
togethnr  with  thu  expenses  (but  not  incbuling  legacy 
duty)  incident  to  the  diacharge  of  such  legacies.  Thu 
testatrix  furtb«lM4.iie»tbedto  Lavina  Wtdler  the  suui 
of  £10,000  an  manuir  therein  mentiooed ;  bat,  if  the 
laid  LavinaWalkrehoiild  die  in  the  teatalrix*8  H«». 
time,  she  gave  the  same  legacy  or  sum  of  £10,000  to 
such  ^KTSon  or  persona  as  at  the  time  of  the  testatrix's 
death  would  huve  been  I.Avina  Waller's  next-of-kin, 
and  entitled  to  her  p«rsonal  estate  under  tho  stsitiites 
for  the  distribution  of  the  iH^rsonal  estate  of  intestates, 
if  she  hod  died  immediately  after  tbe  death  of  tbe 
testatrix.  The  teatatrix  appointed  h«r  husband  the 
Bole  wmwitiw  of  her  wilL 

ICn.  Atldnaon  died  in  Febroary,  1092,  and  her 
husband  provfid  her  will  in  general  furni  iu  May  of 
the  same  year.  Her  proiwrty  other  than  that  whirh 
she  took  from  her  father  was  vi    ■  i  v  lui.i  mi  it. 

At  the  time  of  Mrs.  Atkinson's  denth,  proceedings 
with  tefejenoe  to  the  estate  of  her  father,  J.  8.  Taylor, 
were  pending  in  tbe  State  of  New  York.  J.  S>, 
Taylor  waa  an  Bogiishman,  Inat  had  oonridembla 
property  in  the  United  States.  One  of  his  eaeontocs 
was  resident  in  New  York,  and  had  instttntcd  a  atdt 


(u.)  Reported  by  R.  C.  Mackxnzik,  Esq.,  Boitister- 
•nt>I*«* 
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there  for  the  purpose  of  havmg  the  estate  withio  the 
control  of  the  Xew  York  court  atlmiuistered  by  that 
oonrL  To  that  Utigatum  the  oest-oi-Un  of  Lavina 
Waller  (wlio  iMd  dM  in  fhe  Ufednw  of  th*  tartatrix^ 

tm'l  Mr.  Atkinson  were  i>artips.  It  wa<»  decidea 
that  Mrs.  Atkinson  had  no  power  of  disposition 
ovpr  tho  property  which  (<h«  took  from  J.  S.  Taylor, 
and  could  not  diBpo«e  of  it  by  will  without  tbe 
asaeiit  of  her  huaband.  Tbe  n^xt  of  kin  of  Lavina 
Waller  then  took  out  before  Stirling,  J.,  an  orig- 
inating Bommons  against  Mr.  Atkinnon,  asking  for 
payment  to  tho  plaintifrs  <if  the  legacy  of  £1(),(XK) 
bequfathoil  by  tbe  will  of  Mrs.  Atkinson.  The  ques- 
tiou  before  Stirling,  J.,  was,  had  Mr.  Atkinson  assented 
to  the  dispontton  contained  in  the  will  so  as  to  bind 
himself?  Stirling,  J.,  decided  that  he  bad  nnt  so 
assented,  and  the  next-of-kin  of  Laviita  Waller 
appealed.  In  the  Court  of  Appeal,  at  the  request  of 
tbe  a^MUants,  further  evidenue  of  assent  by  Mr. 
Atkinion  «M  admitted ;  and  Ui«  qoMtkMi  whotttar  on 
the  true  oonstmction  ta  Ifirt.  Atkmrnn's  will  it  dis- 
posed of  property  which,  in  the  absence  of  disposition, 
would  have  gone  to  Mr.  Atkinson,  was  raiaed  for  the 
flrit  time  on  the  argnmeBt  of  the  ai^Mal. 

Butihfr,  n,V.,  and  T.  T.  MdLuhl.  for  the  ai-peal 
referred  (in  addition  to  the  authorities  cited  below), 
to  Stiwoud  V.  Mildmay,  3  Yes.  jon.  90Xi  (commmted 
Ou  iu  Miller  v.  Trovers,  S  Bing.  24-1,  at  pp.  252-3). 

Jenkins,  Q.C.,  and SUwurt  SaUtht  for  the  defendant, 
were  stopped. 

LJ^'ULEY,  M.R. — I  do  not  think  that  when  this 
case  is  thrashed  out,  as  it  has  now  been,  there  is 
really  any  difBculty  in  coming  to  a  dec  i'-ion  upon  it. 
The  practical  question  is  whether  the  piaintifiFs  are 
eatitied,  under  this  will  and  in  the  events  wJueh  have 
bappened,  to  the  legacy  of  £10.000.  That  ia  the  iwl 
qaestion.  Thoy  place  their  title  upon  tlio  provisions 
of  the  will  of  Mrs.  Atkinson,  aud  ujiou  tbe  assent  of 
her  husband  at  her  death  to  tho  bequest  which  she 
bad  made.  lire.  Atktoson,  tbe  testatrix,  was  married 
about  1868,  and  during  ber  oovertora  eho  made  a 
will.  Iu  13-  vi  that  will  was  in  the  ordinary 
form  of  a  will  ma  il  by  a  'nftrried  woman. 

A  married  woman  iu  those  days  could  not  make  a 
valid  will  of  property,  unless  it  was  settled  to  her 
Mparat<*  tMd»  wfthoat  the  araent  of  ber  husband.  The 
effect  of  that  assent  is  di^entse'l  by  Tjord  Selboni'-, 
L.C.,  iu  N<,blev.  Willvck,  21  W.  E.  711,  L.  li.  8  Ch. 
App.  778,  at  p.  789,  where  the  Court  of  Appeal  and  then 
the  Hoose  of  Ijords,  had  to  consider  the  effect  of  tbe 
Wills  Aotnpon  disT>'  R)tioQs)by  married  woimtn.  Lord 
Selbonie  aayi :  "  What  is  the  doctrine  of  law  as  to  the 
husband's  assent  ?  As  I  understand  all  tbe  authorities 
and  all  (be  casoEi,  i1  meauM  neither  more  uor  less  than 
this,  that  as  Lu  all  thu  prop«irty  of  tbe  wife  of  which 
the  husband  is  purchaser,  which,  if  redncsd  into 
powaarion  daring  the  marriage,  beoomei  by 
law  bis,  and  which,  if  it  remains  not  reduced 
into  posaessioji  when  tbe  marriage  is  dissolved  by 
the  wife's  death  becomes  also  by  law  his  (subject 
indeed  to  tbe  uocossity  of  taking  out  administration 
to  the  wife) ;  as  to  all  this  property,  vested  in  him  in 
Ida  marital  right,  he  may,  if  be  pleasee,  w«ve  bis 
right  ,  and  to  waive  it.  as  to  give  effect  to  a  will  niidf 
by  hiji  wife  duriug  the  coverture  in  derogation  of  Liis 
marital  ri^ht."  As  I  understand  tbe  autboriti^^i,  tbe 
husband  m  at  liberty  during  the  life  of  his  wife  to 
give  her  leave,  or  to  lionue  her  to  make  a  will,  and 
may  neverlhehss  revoke  that  licence  ;  but  if  after  her  | 
death  he  has  really  assented  to  the  will  he  cannot 
revoke  that  assent.  Before  Stirling,  J.,  this  case  waa 
argned  on  tbe  assent  uf  the  huwaud,  and  on  tbe 
gtomd  that  Im  had  proved  the  will,  and  that  Chat 


amounted  to  an  assent  to  ths  dispositiooa  it  con-  : 
tained.    Under  the  old  law  I  suppose  that  voold 
have  been  an  ament  to  the  will.   It  would  not,  d  ; 
ooarea,  have  affiMJted  the  oonitructiott  of  it,  bet  ; 

it  would  have  been  an  assent  to  it.   The  quesfiju 
on  the  construction  of  this  will  does  not  appear 
to   have    been    brought    before    Stirlit;:;,    J.  ;  an'  | 
the  learnel  judge  decided— in   my  opinion  qoiie 
rightly  deoided,  having  regard  to  the  alterstian  of 
the  law  as  to  proving  of  wills  by  husbsads— thst  ^ 
mere  fact  of  the  husband  proving  the  will  ism  k^. 
amount  to  an  assent  to  it.    Formerly,  {  r  ivin^  t^- 
will  did  amount  to  an  assent,  because  there  were  tvj 
sfepH  in  the  probate,  one  as  to  what  the  wife  coali 
dispo.«e  of,  aud  had  disposed  of  by  will,  and  the  Otbc  j 
as  to  the  rest  of  h«  property.   Now,  there  it  enly  j 
onest'  i  i.      t  if  the  hvLsbind  i>roves  at  all  he  must  proT?  1 
iu  tbe  general  form.  That  being  the  case,  the  infmnix  | 
which  would  at  one  time  have  been  drawn  from  iht 
jbict  of  tha  luMband  proving  can  no  longer  be  dttva; 
and  00  far  ae  SHrliag,  J.'s,  judgment  was  eoaMmed  | 
that  concluded  the  matter.  i 
But  in  this  court  tbe  case  has   been  1:^:3!  j 
on  further  materials.     We  have  admitt'iil  a  t«rT 
important  letter  of  October.  1893,  which,  taken  m 
oonneotion  with  the  other  evid«noe  to  whidi  on 
attention   was  called    by    Mr.   Butcher,  raisei  • 
strong  infereni:<^  that  tbe  husband  liid  Msent.   I  lo 
not  decide  that  ho  did,  because  we  have  not  hor] 
Mr.  Jenkins,  or  have  not  given  him  an  opportonitf 
of  explaining  that  letter.    In  my  view,  it  is  onoecH- 
sary  to  explain  it.    As  the  case  now  staads,  1 
think  I  should  incline  to  the  view  that  the  hmbswi 
did  assent ;  but,  apart  from  tbe  fact  of  obuirjm; 
probate,  the  evidence  of  as9«)nt  before  HttrUof,  J- 
was  quite  insu£Bcient.    On  the  evidence  which  is  dov 
before  us  I  should  inoiina  to  tha  view  that  tha  hasbsad 
assented  to  tbe  will  of  hfa  wile.   Bat  what  is  thst  ; 
will  ?    It  is  tbt^  will  of  a  married  woman  gimg 
property  to  her  husband  subject  to  the  p^vraeot  t  i  & 
legacy  of  £10.000.   The  question  which  you  hsTe  t.. 
oonsider  in  regard  to  that  will,  before  yuu  begut  v> 
telk  abont  assent,  is  tUs:  Is  there  anythinf  ia  it 
wluch,  tf  it  is  fairly  construe*!,  leads  you  to  tike  ti^  ; 
view  that  the  testatrix  was  disposiof^  of  that  proprftj 
which  her  husband  would  take  if  there  w  ti  r»o  di<{^> 
sition  bv  her  f   I  cannot  find  any  such  thing  at  all  ie 
this  will.  I  do  not  think  she  was  in  fact  making  s 
will  of  tbe  }>roperty  which  would  pass  to  her  hosbaed 
without  her  as-sistanc-.    What  she  says  is,  I  fir*  sD 
the  property  whi<di  I  am  competent  to  dispo^ie  •  :  in- 
cluding my  portion  or  fortune  aud  other  inu-tvstvi!  atv 
under  tbe  will  of  my  late  father,  to  my  hush  »nd  subjiU 
neverthplesH  to  the  payment  of  (in  substance)  the  lpf4«y 
of  £10,000.    Let  us  look  at  tho  language  f*irly-a* 
hypercritic:illy,  for  I  never  like  that  waj  of  ciiastroiujs 
documents — aud  a.sk  ourselvea  this  quustiou  :  CaQ 
fairly  come  to  the  conclusion  that  the  testatrix 
dreaming  at  all  of  disposing  of  the  nroperty  wiiii^ 
wonld  pass  to  ber  hntbavA  if  sbe  mH  not  mekt « 
will'"      It  seems  to  me  plain  th:it   Miroughout  jh- 
assumed  that  the  property  she   was   dealing  vi'Ji 
would  not  go  to  her  husband  if  she  made  no  v-Ji 
but  that  it  was  property  which  slie  could  eaaebov 
dispose  of.  It  appears  to  ma  that  it  would  be  toioaf 
her  language,  and  putting  quit^  an  unfair  c instruc- 
tion upon  it,  to  hold  that  it  amouiits  to  a  diBpo^t::* 
by  her  to  her  husband  of  property  which  h*  csai- 
claim  if  ahe  did  not  mjke  auy^  disposition  of  it  f 
all.     That  view  of  the  meaning  of  her  erSI  a 
absobitoly   cunclusivo  of  this  case.      Whateret  th* 
husband  may  have  assented  to,  it  could  be  nothing 
which  would  affect  the  right  he  now  Mserts. 
certainly  cannot  have  assented  to  more  than  six^  ^ 
done.  I  cannot  help  tbiwMiig  that  hia  aaseai  aas 
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giftn  npon  the  siq»oiition  tii%t  the  wife  bad,  under 
tb*  power*  oonferKd  on  her  by  her  father's  wUl, 

niA']-  a  viilirl  dispositiou ;  and,  if  so,  it  v.m>  i  f  course 
givea  upon  an  eutire  muisppreheiiiitou,  aud  it  would 
ft  piece  of  sharp  practice  if  the  next-of-kin  of 
Ltfina  W»Uar  wan  to  take  adwitege  ol  that.  I 
tlink  that  on  tiie  true  eonstnusliaii  of  tibii  irill  ths 
plsintiffii  arc  not  entitled  to  p.+yiuonf  of  ihi^  mm  uf 
itU,0(K)  which  they  olaim,  and  that  the  appeal  muat 

i:  IT,         I  agres  in  all  nipwttf  with  the 

Matter  of  the  HolU. 

0»UX8»  L.  J.->I  kot  of  th«  HUM  opiako. 
iniMl  diamiued. 

Solicitors,  Ltaroyd,  James,  tb  MfUor,  for  Lrnrni;J  ,f- 
! ' ,  Hudderafield ;  Bmk,  Mdlor,  Jc  MurrUt  for  6ulf, 


From  Q.  B.  Div.  j 
;Eari of  Halsbury.  L.G.. }  March  17. 

■iidA.Ii.  timith.  L.J.) } 

HAiiX.CCK  V.  ChAltK.  (a.) 

Aw krujitcy — Ad min iftration — I naolveni  estate — Execii - 
ti'-K  crtditor — ('ompldiun  of  extcutiun — Bankruftct/ 
Act,  1883  (46  ifc  47  Vid.  c.  52),  ««.  45,  125. 

StOim  45  o/  th«  Bankruptcy  Act,  1683.  w/ttcA  dis- 
atitimut  execniion  crtilitor  to  retain  the  benrfil  uf  his 
miifjon  agaimt  thr  trustee  in  bankruptcy  of  the  dthVir 

i'''U»i  he  i-»n]H'tl'i  Ihf  rjurniiiiu  U/iTt  IL''  'I'lt'  of  the 
recwwMji  order,  is  not  applicable  to  an  adininiiiralioH  of 

Appeal  from  the  judgment  of  Wrifcht,  J.,  on  the 
triAlof  aninterploador  ii^sue,  reported  [1898]  2  Q.  B.  28. 

On  the  29th  of  September,  1897,  »  judgni'nt  was 
obtaiiwd  by  I«ab«lla  Giark  Mninat  JoMoh  Mats  for 
£4,4Mlte.  3d.  On  the  18th  of  October  Metz  died. 
On  the  22nd  of  October  the  goods  of  the  deceased 
jcdgment  debtor  were  seized  in  execution  under  a 
»nt  of  fi.fa.,  but  they  were  not  sold.  On  the  3rd 
of  November  letters  of  administimtaon  were  granted 
to  tbe  jodgment  debtor'a  widow.  On  the  19th  of 
Noembt-r  mi  order  was  made,  with  the  concurrence 
of  the  widow,  for  tho  adniiiiiHtriition  of  tbo  estate  of 
the<l(K.-e4i,">  1  lirbtor  under  section  IL',)  of  tho  Hiuk- 
ruptcy  Act,  18»:J.  Tho  sheriff,  having  received  notice 
of  this,  interpleiMled,  and  an  order  was  madH  for  the 
tiial  of  an  interpleader  issue,  in  which  the  official 
tw^iver  was  to  be  the  plaintiff,  and  tho  execution 
creditor  defendant,  to  det+rmim"  tht^  (juestion  whether 
at  tliM  time  of  the  sfizurc  tho  goo<is  Si'i/cd  were  the 
property  of  the  official  recuver,  aa  the  trustee  of  the 
ttate  of  the  deoeaaed,  aa  againrt  the  execution 
creditor.  Sohseqnently  HiauiidK  was  appointed 
trust.'*?  in  the  jdace  of  the  official  rt'L-eiver,  tmd  Was 
sufaitttuted  for  him  as  plaintiff  in  the  w\x*s. 

Wright,  J.,  held  that  the  goods  were  not  the 
Jaunty  of  the  trustee  aa  againat  the  eaceoation 
Moitor,  and  gave  judgment  for  the  defendant. 

Tbe  plaintiff  appealed. 

The  aigumenta  on  the  appeal  were  heard  before  the 
£&rl  of  Halflbnry,  KG..  £.  L.  Smith*  L.J.,  and  the 
i»te  Chitty,  KJ. 

Herbert  Reed,  Q.C.,  and  Muir  MacJienzie,  for  the 
llaiiitiff. 

A.  T.  LawrtHct,  QX.^  and  T.  W.  CAitty,  for  the 
dbfendant. 

Our,  ad»,  mdi. 

(a.)  Bepotted  by  F.  O.  Bockkr,  Beq.,  Barriater-at- 

Law. 


March  17.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  This  is  an  interpleader  issue,  and  the 
matcnal  facts  arc  tht'»e.  [His  Lordship  stated 
the  fac's,  above  out,  aud  continued].  The 
question  ii.  Do  the  goods  seized  and  held  by  the 
abertff  veat.  vnder  (he  adminiatntiou  order  of  the 
19th  of  November.  1897.  in  the  traatee  Haidnck  freed 

and  (ii.scliarged  from  tl>f  t-xecution,  so  that  the 
execution  creditor  w  thus  dupnved  of  her  right  to  the 
prooeeda  of  the  goods  so  seized  and  held  by  the  sheriff 
m  execution  npoo  her  jadgment?  -^P*^  from  the 
bankruptcy  of  an  exeoation  debtor  intervening 
between  seizure  and  sale  of  goods  VjJ'  a  sheriff,  and 
apart  from  the  question  raised  in  this  cnaa,  thu  auHwer 
would  clearly  be  No. 

By  tbe  &ale  oi  Qooda  Aot,  1893.  s.  26,  which  re- 
eoaota  a  provirion  in  fhe  StatntA  of  Frands,  it  ia 
enacted  that  a  writ  of  //.  fi.  shall  bind  the  property 
in  the  goods  of  the  ext  cinion  dt-htor  as  from  the  time 
when  the  writ  is  didivered  to  the  shfr.  I"  rn  ii- ■  xi  c  lu  1. 
By  section  125,  sub^soctiona  1  aud  2,  of  thu  Baukruptuy 
Act,  1883,  the  true  coostmotion  of  which  has  now  to 
be  decided,  it  is  enacted  that  a  petidon,  in  ut  i  tain 
events  which  exist  here,  may  be  presented  praying 
for  an  order  for  the  administration  of  the  estat*  of  a 
deceased  debtor  according  to  the  law  of  bankruptcy, 
and  that  an  order  fur  the  administration  in  bank- 
ruptcy of  the  deceaaed  debtor^a  aatate  may  be  thus 
obtained.  Now,  npon  nibh  an  order  bnng  obtained, 
what  is  to  happen  aa  to  the  property  of  the  deceasfd 
debtor?  Sub-SCCtiou  a  deals  with  this,  aud  enacts 
that  upon  an  order  bt'ing  made  for  tbe  administration 
of  ft  dooeaeod  debtor'a  eaUte  (he  property  of  the 
debtor  dudt  vest  in  the  ofidal  leoaiver,  and  h«  ahall 
forthwith  procied  to  realize  and  distribute  the  same 
in  aocordaiice  with  tha  pnivisions  of  the  Act.  ^Vhat 
does  this  mean  ?  Does  it  me^u  that  tho  property  of 
the  deceaaed  debtor,  bound  as  it  is  by  the  execution 
levied  tharaoo,  ahall  vest  in  the  official  receiver,  or 
that  the  property  of  the  debtor,  unbound  by  the 
execution,  w  to  vest  in  him  ?  In  this  sub-section  6 
<>l  section  \2,'>,  which  is  the  vesting  section,  I  cannot 
find  words  which  show  that  th«  property  of  the 
debtor,  unbound  by  the  execution,  is  to  vest  in  tha 
otficial  receiver.  It  is  the  property  of  the  debUHr»— t 
which  may  be  either  bound  or  tmbonnd  by  an  ezeeo- 
tion  when  the  order  for  an  administration  ia  obtained, 
— which  is  to  vest  aud  which  is  to  be  admiuistcred 
under  the  administration  order.  If  it  is  bound  it 
ve«ts  subject  to  the  fetter;  if  it  i«  unbound  it  paaaea 
as  it  is.  Then  comfs  snb-MOtion  6  of  aeotion  125. 
It  enacts  that,  "  with  the  luodifiwtious  hereinafter 
mrntioned  "  (theao  will  be  found  in  sub-&t<ctiou  7  and 
jmt,  and  do  not  affect  this  case),  "  all  the  provisions 
of  Part  III.  of  thia  Aot  reladog  to  the  adniinistratioil 
of  the  property  of  a  bankrupt  diall,  eo  far  as  the 
SAUie  Bre  afiplicable,  apply  to  thf'  rnw  of  an  aduiinistra- 
tion  order  under  tiiis  »eutioa  m  like  xuanner  as  to  an 
Oniar  of  adjudication  under  this  Act."  Thie,  I  think, 
meana,  aa  Fry,  I*J«>  haa  pointed  oat  in  In  re  Uould, 
3ft  W.  B.  509, 19  Q.  B.  JO.  92,  that  the  wotioii  appliea 
to  the  mode  of  administration  and  SOt  to  the  aubjeot- 
matter  to  be  administered. 

I  have  already  d©<ilt  with  wha-  ^^  tho  property  of 
the  deoeaaed  debtor  which  vests  in  the  official  receiver 
or,  aa  in  this  case,  in  the  trustee,  and  which  is  to  be 
ndniitii'iterM.  Part  III.  embraces  sections  37  to  86 
inclusive,  aiiionisnit  which  is  section  45.  This  secUoa 
enacts  that  "  where  a  creditor  has  issued  exeontioin 
against  the  goods  ...  of  a  debtor  .  ■  > 
be"— that  is,  the  creditor— "  shall  not  be  entitled 
to  retain  tbe  benefit  of  the  execution  •  •  • 
against  the  trustee  in  bankruptcy  of  the  dcMor 
unlfSH  he  has  coiuph'ttsl  the  execution  .  .  ,*' — that 
1 18,  by  Bountre  and  sale — "  before  tbe  date  of  the  receiv- 
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ing  order  and  bdate  notioe  <d  the  {MrMeotation  of  any 
iMBkrnptcy  p«4itioii  .  »  .  unioat  Om  d6l>tor  or  of 
the  commission  of  Miy  sTuUSlt  tot  of  baakn^t^j 

by  thp  debtor." 

It  is  argued  that  an  order  for  the  administration  of 
the  estate  of  a  deceased  dobCOT  imdBr  seotiaci  125,  if 
not  a  receiving  order, »  iMxdtniptoy  petition,  or  an 
arst  of  bankruptcy  within  the  meaning  of  those  terms, 
is  equivalnnt  thereto.  If  the  Legislature  had  intended 
that  this  8h  lil  i  1  loflo,  1  should  certainly  have  expected 
to  have  found  it  enacted  that  an  administntion  Ofdsr 
was  to  have  the  same  effect  aa,  or  be  eqnivalant  to,  a 
zaoairiogf  order,  a  bankrnptey  petition,  or  an  act  of 
bankruptcy;  but  no  such  words  are  to  be  found.  I 
do  find,  however,  iu  the  Act  what  effect  au  adiuiniB- 
tration  order  is  to  have,  for  by  sub-section  9  of 
section  1 26  it  ia  aipimlj  enacted  that  notice  to  the 
l^gal  personal  vsMeMntative  of  a  deoeaied  debtor  of 
tba  praaentafion  oy  a  creditor  of  a  pedtion  for  an 
orrter  for  administratinti,  in  the  event  of  such  order 
beiug  obtained,  ahuli  bo  deeoied  to  be  equivalent  to 
notice  uf  an  act  of  biukruptcy,  so  that  after  .-jach 
notioe  no  payment  or  tranafvr  of  property  ahall 
op-rate  a«  a  dneharge  to  luoli  panKmafrepresantBtiva. 
^owhpre  in  the  Act  is  it  enacted  that  notice  of  a 
petiUou  for  adniiniatration  shall  be  equivalent  to 
uotio«  of  an  act  of  bankruptcy  to  an  outside 
fx-icution  creditor,  so  as  to  take  away  the  tight 
he  poaaekaed  to  have  the  gooda  m  the  han^a  of 
the  sheriff  sold  and  applied  to  t!.p  payment  of  tho 
juiigiueiit  debt.  I  would  also  point  m-.t  that  in  suh- 
mjclion  13  of  Hection  is  uf  the  Act  nf  Iss.j,  where  the 
Legislature,  as  regards  Part  III.,  intended  that 
particular  words  should  have  particular  meacinga,  it 
Wt«ifically  enacts  that  they  shall  have  such  meanings. 
No  reference  is  made  therein  to  the  case  in  hand. 

If  the  contention  of  the  truste**  be  correct,  a 
different  asset  would  have  to  be  administered  when 
an  admiajatration  of  an  insolvent  debtor's  estate 
ukea  plapa  in  the  Ohanoeiy  Oirision  and  when 
an  adniiniatration  of  aneh  an  eatato  takes  place 
in  the  Court  of  Bankruptey,  for  in  the  one  the 
<-:^tair  bound  by  the  execution  would  be  what  was 
t'>  be  administered,  and  in  the  other  thu  estate  freed 
from  the  execution  would  be  the  available  aaaet  It 
is  not  di«put«fd  that  if  the  eatato  of  the  deoeaaed 
insolvent  debtor  were  being  administered  in  the 
Chancery  Divi-tiou  the  est4it<;  bound  by  the  execution 
Would  bw  what  w  t  i  Ix'  adiuLiustered,  and  it  has 
been  held  by  the  court,  in  the  case  of  Jn  re  IVUl^ttMa 
Brickioorka,  29  W.  E.  178,  16  Oh.  D.  587,  that  nnder 
aa(^on  lOof  the  Judicature  Act,  lS7o,  which  imported 
some  of  tho  bankruptcy  rules  in  the  winding  up  of 
companies,  the  ruli  to  execution  being  avoided 
whtro  the  guods  had  been  seized  but  not  sold  was  not 
imported  into  the  windingoup  proceedings. 

Aa  before  atatad.  if  the  appellant's  contention  be 
eoneot  liie  eatale  wldcdi  wonla  have  to  be  administered 
would  depend  upon  which  tribunal  happened  to  have 
the  administratiuu,  and  I  cannot  think  that  this  is 
eorrect. 

Moreover,  it  haa  been  held  by  Cave,  J.,  in  the  eaae 

of  tn  re  OmiM,  19  Q.  B.  D.  92,  at  p.  93,  that  aeotion 

•47  of  Part  III.  of  the  A(  t  (-f  18>3.  which  deals 
with  the  ftvoi<l!ince  of  voluntary  settltimeitts,  was 
not  applicable  to  section  125,  and  he  gives  fully 
his  reasons  for  so  holding.  I  do  uot  repeat  them,  for 
they  will  be  found  in  the  report  of  his  judgment. 
He  als'  said,  tli'iu;i;h  this  w-is  •  Itkr,  thftt  Bection  43 
did  not  apply.  L  pou  aj  peal  (iiiW,  p.  9S)  his  det•i^ion  as 
to  section  47  wao  upheld  iu  this  court,  and  Lord  Eshfr 
atated  that  be  agreed  with  every  reason  given  by  Cave,  J. 
The  groundwork  of  the  decision  of  tho  Court  of  Appeal, 
%v  hi  .fr  will  be  seen  espeuially  from  Fry,  L  J.'s,  judp- 
uient,  was  that  section  125  dualt  with  the  mode  of  | 


adminiainlaoa  and  not  with  the  saliieefc-nattKtDbs 
admniiitend.  and  tiiat  it  dealt  with  the  daasaarf 

debtor's  estate  and  nothii-?  i  Is". 

Although  in  Jn  re  Goutd  it  was  the  property  of  third 
persoTis — namely,  the  trustees  of  the  settlement,  whidi 
waa  attempted  to  be  dealt  with  under  seotioa  125,  yet 
tlie  reaaomng  to  be  foond  in  that  judgment  appe  in  to 
me  to  apply  to  this  case — naoiely,  th*t  rights  of  ih-r' 
parties  are  uot  to  be  affected  tudess  the  inteutiau  u 
expressed  in  plain  term;  and anraly tfaaa eauMt ba 
fonod  in  section  126. 

Ur.  Ohitty  for  the  exeention  creditor  pointed  oat 
that,  with  the  judgnienta  in  In  rt  Withtrruen  Bric^- 
worka,  and  those  of  Cave,  J.,  atid  the  Go  art  of  Appeal 
in  18s7  in  In  r>  Gonll  standing  uninipeached,  the 
Legislatnre  in  the  year  Ii}90  passed  snb-sactioaa  laad 
2  of  section  1 1  of  the  Bankruptcy  Act,  I89<k,  whttaia 
it  expressly  dealt  with  the  dutiea  of  shedffii  aa  xagudi 
goods  taken  in  execution  both  before  and  after  sski, 
and  that  th'^re  iu  these  sectiMiiH  imlication  thst 
the  Legislature  desired  to  alter  wb&t  ha<i  been 
and  held  in  tho  prior  cases,  for  it  a^^ain  dealt  with  ti:- 
effeot  of  xeoeifiiw  ocden  and  petitmna  in  banknwlKiy 
and  with  them  akme,  and  not  with  tiie  eflhetoC  orten 
of  administration  under  section  125. 

In  my  judgment,  if  an  order  for  administr^u:. 
under  section  125  is  to  be  the  equivalent  of  a  rt^JeiTUl.' 
orda>  or  a  petition  in  bankruptcy  or  an  not  of  beak- 
mptey,  it  is  for  the  Legialatara  nd  not  for  a  oomtof 
law  to  say  so. 

I  am  aware  that  there  are  difia  of  Vsughds 
Williams,  L.J.  —  then  Vaughau  Williams,  J.  — ia 
Watkim  v.  Barnard,  46  W.  E.  156,  iimi]  2  Q.  B. 
521,  which  indicate  his  dissent  from  what  Cave.  J., 
has  said  and  held— aiHmiod  as  it  was  in  this  cout 
in  the  case  of  //(  re  (Joidd — and  he  pointed  out  what 
he  should  do  when  occasion  arose,  though  hi-  decided 
that  in  the  ciroamatancee  of  the  case  before  htm 
neitJiier  section  45  of  the  Act  d  1680  nor  section  I : 
of  the  Act  of  1890  ware  applieahle  to  aeetaoa  115  «i 
the  Act  of  1883.  For  the  reaaooa  alwvw  I  think  ths 
judgment  of  Wright,  J  .  !i nldbaafBtned,  andtUs 
appnal  dismissed  with  cost^. 

L.  Smitu,  L.J.,  then,  by  eonaent  of  ooaaerf, 
read  the  fbllowiug  judgment  of  the  late  Chtttt.LJ.: 

T  am  of  the  s:ame  of>inion.  The  qaeition  is  whftb-tf 
the  order  for  the  administration  of  the  dw.-f«»c<l 
debtor's  estate  under  the  12">th  sectmn  of  the 
Bankruptcy  Act,  1883,  has  taken  away  the  ngbt 
which,  ap«t  from  that  section,  the  execution  creditor 
possessed  to  have  tho  goods  in  the  hands  of  the  •heetf 
sold  and  applied  iu  payment  of  the  judgment  debt 
It  is  not  a  question  whether  the  property  »n  th.*  s-'-'- 
passed  to  the  trustee  under  the  administration  orda. 
bat  a  queatiott  whether  they  paaaad  Irm  from  the 
right  of  the  execution  creditor. 

The  state  of  the  law  prior  to  the  passing  of  th» 
Aot  of  1883  was  this.  Before  the  Judic;ttur«>  Ac<, 
IftTa,  the  personal  estate  of  a  deceased  debtor  wticb 
fell  to  be  administered  onder  an  adtninist  ration  deem 
waa  the  eatate  wliioh  vaated  in  the  Ictgnl  persoasl 
r^resentative  of  the  deoeaaed.  AH  anlMriatinf  hat, 
ihr^rpm,  and  rights,  whether  legal  or  equitibl*. 
reaitiined  undisturbed.  Then  came  the  Judxurfor* 
Act,  I  ST  '),  which  by  the  10th  section  imported  oertAixi 
bai^raptqf  tnlea  into  tlm  adminiatrataoo  «l  tk 
estates  of  deoeaaed  insohrant  debtors  and  tiie  winfi« 
up  of  insolveut  companies.  The  section  wfcs  ill-frai&M. 
and  there  was  much  difference  of  judici&l  apinioo  »» 
to  its  true  effect.  Ultmiately  it  was  dectded  that 
the  section  did  not  enlarge  the  estate  of  the  deosasai 
insolvent  debtor,  or  of  the  insolvent  conpaoy  ia  th» 
wiiiilhig  up.  It  will  suffice  to  refer  to  two  au'bo;it«i^. 
both  decided  before   1863.     hi  la  re  iritktnusi 
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Briekmrkt  (decided  in  1880)  the  qnestum  wm  whather 
tiM  tbiB  niatiug  bftiikruptoy  nil«  aToiding  an  weou- 
liim.  where  the  goods  bud  been  seized  but  not  M]id» 
'WM  imported  into  fbe  winding  up  of  ui  Imolvont 

comjiauy,  and  it  wm  held  by  the.  Court  of  Ap]t<»ftl 
that  it  was  not.  In  In  re  T>' E}-i><>HU ,  m  W.  II.  123, 
20  Ch.  D.  217  (decided  lu  I'-  i),  the  question  was 
whether  the  rule  avoiding  nn  uurtiKi^tr-mi  liill  of  sale 
in  bankruptcy  was  imported  into  the  administration 
of  the  estate  of  a  deoeaaed  inncil'rMtt  debtor,  and  it 
waa  held  that  it  wae  not.  8itoli»  flicn,  vat  tha  kaown 
state  of  the  law  when  tlM  12fttib  Motion  of  the  AiA  of 
1883  waa  pasnd. 

The  qaeetion  toma  on  the  true  construction  of  the 
120th  ffction.  The  appellant  relies  on  the  (Jth  sub- 
aection.  It  is  very  loosely  worded.  Instead  cd 
pointing  out,  a«  might  have  readily  hom  done,  what 
provisionfl  of  Part  lU.  to  b«  appUad,  it  leavta  it 
to  the  oourt  to  diMow  wbioh  «  tha  praviaom 
aia  applicable.  The  predw  qneetfon  it  whether 
eeclion  4j,  whicli  occurs  in  Pnrt  TTI.,  U  applicable. 
Now,  apart  from  the  Gth  sub-seotion,  I  tJilnk  it 
ia  cl«ar  that  the  subject- matter  dealt  with  by 
the  12dtb  teotion  is  the  estate  of  the  deceased 
debtor  m  the  sense  in  which  that  term  is  ioTari- 
ably  used — namely,  the  property  to  which  he  was 
entitled  at  the  time  of  his  death  so  far  as  it  has  not 
been  lawfully  dea^t  with  ttoce  his  death,  before  the 
<nder  for  administration  is  made,  and  subject  to  ail 
liens,  charges,  and  rights  siibsistiug  iu  other  persons. 
The  1st,  2nd,  4th,  5th,  and  Sth  Bub-sections  all  spe&k 
of  the  deceased  debtor's  estate  as  that  which  is  to  be 
administered  under  the  order  for  administration. 
The  term  "property  of  the  debtor"  also  occurs  in 
the  dth,  Gtb»  and  7th  mb-MWtiooa;  bat,  in  my 
opinion,  fliat  term  li  olmoody  employed  fa  the  lanw 
l«n*e  aa  fHtate.  The  provision  for  vesling  is  con- 
taiue*!  in  the  oth  sub-section.  It  enacts  that,  upon 
ai:  <  r  lur  being  made  for  the  administratiou  of  a 
deceased  debtor's  estate,  tlie  pu^pttrty  of  the  deceased 
debtor  shall  Test  in  the  cdicial  recei\rer  of  the  court 
as  trustee  thereof.  The  efieot  of  this  eoaotoient  on 
the  personal  estate  of  tha  debtor  is  to  divaat  oat  of 
tha  legal  penonal  Tapwwntative  the  pmonalty 
Tested  m  him  at  the  time  of  the  order  and  to  vwt  the 
same  in  the  oiKcial  receirer.  In  support  of  this  view 
I  refer  to  the  3rd  sub-section,  which  prohibits  the 
'  making  of  an  administration  order  until  the  expira- 
tion of  two  months  from  the  grant  of  probate  or 
letters  of  administration  except  with  the  concurrence 
of  the  legal  perMoal  rapreaentatiye,  or  unless  the 
debtor  committed  an  sot  of  bankrnptcy  within  three 
months  prior  to  his  decease.  This  sub-section  hm 
been  in  part  rcxtealed  by  section  21,  sub-section  1, 
ot  till'  Bankruptcy  Acf,  I>:hi,  wLii'li  m  effect 
strikes  out  the  period  of  twu  mouths.  But  the 
enactment  as  it  stood,  by  postponing  the  jurisdic- 
tioo  to  make  the  administration  order  for  two 
Bootbe  after  probate  or  letters  of  aduiniatnlion, 
a  period  whioh  night  not  aniia  until  manj  nuntha 
ot  even  yeaca  after  fbe  deotor^a  daoeaee,  affotde  a 
strong  reason  a^iust  the  incorporation  of  the  -t.^th 
section.  In  ordinary  course  an  exec^itiou  would  be 
Oomplete«i  long  before  the  expiration  of  two  months. 
B«T<>rting  tu  the  Testiog  sob-section,  I  think  that  the 
ordinary  rules  of  oon«tnioti<m  woold  not  justify  us  in 
holdaqg  that  it  pawad  tha  goodaieiaed  freed  from  the 
tight!  ot  the  axaoution  oraaitor.  "What  the  trustee  is 
by  that  sub-section  directed  to  realize  and  distribute 
is  the  property  dT  the  deceased  debtor,  and  nothing 
morr.  Tiu  M  I  I'xime  to  the  Gth  sub-section  itself.  I 
think  that  the  words  "  relating  to  the  administration 
of  the  property  of  a  bankrupt  "  mean  what  they  say — 
that  is,  the  property  of  the  bankrupt*  and  not  the 
jroperty  of  tUcd  yencoa  i^doh  ia  by  aqpMM  pro- 


visions swept  into  the  fond  distributable  under  a 
bankruptcy  for  the  benefit  of  the  creditors.  Farther, 
I  think  that  tha  objaotiooa  to  holding  that  tha 
pro^iioDi  of  the  48th  leotioii  are  appKoaMa  to  aa 

administration  order  under  section  125  are  insuperable. 
To  hold  that  ^ey  are  is  to  import  into  the  125tti 
section  wonis  which  are  not  there.  I  look  in  vain  for 
any  words  which  show  that  the  administration  order 
or  any  of  the  proceedings  thereunder  are,  or  are  to  be 
deemed  to  be,  an  equivuent  for  a  receiving  order,  or 
fbr  a  bankruptcy  petition,  or  an  aot  of  bankruptcy  of 
the  decfo^ed.  I  concur  entirely  in  the  observatiOlM 
which  A.  L.  ,Smith,  L.J.,  has  made  on  these  pomte. 

On  the  c<  I  stni  tion  of  the  125th  section  I  think 
that  the  provisions  of  the  45th  section  are  not  im- 
ported into  the  r2.jth  section,  and  that  they  are  not 
applicable.  To  take  away  a  righ^  <;ii''b  as  that  of  the 
execution  creditor,  plofaivords  mai^ilLbtiug  the  inten- 
tion ot  tha  Lai^Blatara  aia  zaqnired,  and  X  am  onabla 
to  And  them. 

The  l  ontrast  between  the  language  of  the  125th 
secliuii  and  of  the  18th  section,  sub-section  13,  lh« 
authority  of  In  re  Gould,  the  dirla  in  U'ntl.iii^  v. 
hiirmmi,  and  the  bearing  of  the  11th  section,  sub- 
sections 1  and  2,  of  the  Bankruptcy  Act,  1890,  have 
already  been  dealt  with  ao  folly  that  I  cannot  usefully 
add  anything  on  thoee  pointe,  save  this :  By  the 
21  St  section  of  the  Aot  of  1890  the  LagidBtan  daalt 
expressly  with  the  I2dth  section,  and  made  certain 
amendments  therein,  but  left  In  re  Qould  and  the 
principle  of  that  authority  untouched.  It  ako 
enacted  by  section  ;5,  sub-sections  16  and  17  (I  state 
the  enactment  shortly),  that  if  under  a  oompositioii 
a  tnistee  is  appointed,  section  21  and  Part  Y. 
<d  tha  pnooipal  Aot  ahoilld  apply  as  if  the  trustee 
were  a  tnistee  in  hadtruptcy,  and  as  if  the 
tenns  " bankruptcy,"  "bankrupt,"  and  "order  of 
adjudication  "  included  n  speclively  a  composition,  a 
compounding  debtor,  and  an  order  approving  the 
composition,  and  that  P»rt  III.  of  the  Act  of  1883 
shomd,  so  far  as  the  nature  of  the  ca«e  and  the  terms 
of  the  oompooition  admit,  apply  thereto,  the  same 
interpretation  being  giTen  to  the  words  "trustee," 
"bankrupt,"  and  "order  of  adjodioataon,"  as  abora 
stated :  yet  no  corresponding  amendment  waa  mada 
in  the  125tb  section. 

It  is  plain  that  if  the  order  for  administration  Lud 
been  made  in  the  Chancery  Division  the  rights  of  the 
execution  creditor  would  have  remained  imatfected. 
It  would  be  a  strange  result  if  her  rights)  depended 
on  tha  ooort  in  whiu  tha  administration  takes  place. 
Tha  4Vk  eob^aeetion  of  Motion  125  banad  tha  right  to 
present  a  y>etition  under  thatsection  where  prooeediaga 
iu  any  court  of  jus>ii  e  for  the  administration  of  toa 
deceased  debt*)r"s  estate  had  already  been  commenced, 
but  couftsrrwl  on  that  court  a  disoretionaiy  juris- 
diction to  order  a  transfer  of  the  proceedings  to 
bankruptcy  where  the  estate  is  insolvent.  Xo  juris- 
diction was  givoi  to  the  court  exercising  jurisdiction 
in  bankmptcy  to  <»der  tlM  tiansfar..  Xhu  aaanaa  to 
show  that  the  Legisktura  oonridered  ft  inmiaterial  in 
wliich  court  the  adniinistration  t  -  1,  |  lace,  and  that 
the  rights  of  persons  interested  woui  l  i»e  deult  with 
on  the  same  footing  whichever  tribunal  controlled  the 
admmiatration.  These  observations  are  advert  to 
the  appellant. 

For  thaaaTaaaona  I  agree  that  tha  appeal  ooght  to> 
bedjamkacd. 

Tha  Xarl  of  HAUBunr,  IhO,,  ooncorrad. 

^jipeal  ditmimd. 

Solidton  for  tha  plaintiff,  OeU^erg$  A  Langdoat^ 
SoUdtontethadafendwkt,  Tluma»  WhOt  A  San, 
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Prom  Q.  B.  Div.  ) 
(L'rd  Russell  of  Eillowen,  C.J..  and  |       Feb.  24* 
A.  L.  Suiitb  aad  CJollim,  L.JJ,)  i 

In  ike  MtMer  of  ka  ABBmtATioir  BKrvny  OaoBOX 

AVD  TKB  GOLDSMITU»  AXU  OBinOUL  BVBOLARY 
IirSURAMOE  ASSOtTATION.  («.) 

Imurance  —  Bunjlan/  and  housebreaking  —  "  ActttcU 
/orahU  and  vioUtU  entry" — Entry  by  opcnituj  un- 
Ut(ked  door — Breaking  open  inner  door  of  shop-front. 

A  policy  of  insitranet  On  a  j'ewel/rr's  ft  k/c- in-trade 
neHed  tiua  tht  a»$ured  vku  detirotu  of  effecting  on  in- 
•MTonee  agatmt  "  tam  or  damagts  hy  burglary  and  hoH%e- 

hriiiK-irifj  n-f,  hrrfinn fftr  defined."  and  in  i^/t  up^rntirr 
jiart  it  ihiiured  him  'fjaiiut  loss  of  the  prufmtty  therein 
described  "  by  thr/t  /oUowing  ii/wm  actual  forcible  and 
violent  tntry  upon  the  premises  wherein  t/a  aam«  it  harein 
alakd  to  he  tftuale.'*  In  the  proposal  for  the  fmnranee 
the  assured  stated  that  the  ji7-t  jni<ts  wrre  a  shop,  ware- 
house, and  dwelling,  and  (hat  they  it  ere  pr^dti^fM  by 
wood  shutters  ami  iron  bars,  and  iron  pl(it><  iii'<tde. 
The  policy  contained  a  conditivn  lhat  the  assure»i  should 
take  all  due  preeautione  for  the  mfety  of  the  property 
insuretl  as  if  the  same  were  not  insured  (u  rt'jards,  inter 
alia,  securing  all  doors,  vnudKWs,  and  other  ineatu  of 
entraiicr.  During  the  ton i>orary  absence  of  the  porter, 
who  tms  taking  down  the  shop  ehutters  in  the  morning, 
the  front  door  being  shut,  but  neither  locked  nor  bvUei,  a 
tkitjf  opened  the  dour  by  turning  the  handle  and  entert  I 
lAc  ehop,  and,  haoinij  /'orcibly  wrenched  an  iron  plaie 
and  pwlhxk  uif  an  inner  d<i,,r  if  the  shop'/ifWt,  ttole 
therefrom  ptrt  <f  th'  iii-mrfd  jewtiirry. 

Held,  that  the  lorn  icds  u  A  covered  by  the  polici/. 

Decision  of  Willg  and  KeDoed/,  jfj.  (46  W.  JL  d5T, 
[1898]  2  Q.  n.  136).  retmnd. 

Appeal  from  the  judgmoiliof  ft  DitMonsl  Court 
(Wills  and  KsoiMdy,  JJll  on  %  osclftl  ess*  stated  by 
■n  artritntor:  reported  46  W.  B.  637,  [18»Sl 
2  q.  B.  13G. 

Ou  the  L'ltb  of  DocembiT,  1^91,  the  respoud'^iit, 
A.  A.  Georf^i ,  who  carriwi  on  buiineM  as  a  jeweller 
and  pawnbroker  at  78,  Stiand.  eJBaoted  a  polioy  of 
iiMoraoce  on  hia  stock-in-trade  witik  the  aftpellants, 
the  G  Mspit*li-<  aufl  General  Burglary  Imjurance 
Asaaciutioii  (^Lituited).  Iha  i;olicy  recited  that  the 
assured  Wiia  desirous  of  effectiag  hu  ioBuraaca 
"  agftinat  loss  or  damage  by  burglary  an'l  hoose- 
bteakiug  as  herein&fter  defined."  and  in  its  operative 
part  it  insured  him  against  loes  of  the  property 
therein  deacnb(>fl  •*  by  theft  following  upon  actutl 
forcible  liuil  vii  !i  ri'  i  atry  upon  the  premises  wherein 
the  same  is  horcin  stated  tu  be  situate."  Certain 
oonditions  were  indorHed  ou  the  policy,  the  sacond  of 
which  WM  as  IoUowa:  "It  is  a  condition  of  this 
policy  that  the  assured  shall  take  all  due  precautions 
for  the  safety  uf  the  prope  rty  insured  as  if  the  same 
wtire  not  iu»ured,  as  regards  #elei:tion  and  sopenriBion 
of  emplo)LS,  soottcing  all  doors,  windows,  and  oihsr 
msaDS  of  eatnnoa  or  otherwise."  The  proposal  for 
the  imaranoe  signed  by  the  respondent,  wnioh  was 
agreed  to  be  the  basis  of  thf  cmtnict,  uontaiued 
answers  to  ctsrtaiu  questiuus.  The  answer  to  a 
question  as  to  the  nature  of  the  premisst  WaS  "  shop, 
warehouse,  and  dwelling."  The  aoswar  to  the 
qusstion.  "  How  are  the  premises  nroteotod  on  bsse- 
meot,  ground  flojr,  and  roof  lij?ht«i"'  was"Wood 
shntter^and  iron  btir.^.  und  iron  plates  inside." 

On  the  morning  of  the  12th  of  liarch,  1897,  the 
policy  being  still  in  f  oroe,  in  the  temporary  absence  of 
the  porter  in  charge  of  this  preini»os,irhiO  was  engaged 
in  rsnioviag  the  shattan  <n  the  shop  to  the  lear  of 

(«.)  Bsgiortod      F.  O.  HucxBB,  Es^.,  Baixistsr* 
at-Law. 


the  premises,  the  front  door  being  shnt,  bat  oeitlier 
locked  nor  bolted,  a  thiof  opened  the  Aoor  by  tuTTOn? 
thn  handle  and  ent-erei  the  shop,  ani,  having  forcibly 
wrenchel  an  iron  plate  and  padlock  off  an  inner  door 
of  the  shop-front,  stole  theiefrom  psrt  of  the  iBsarai 
jewellery. 

The  respondent  having  claimed  under  the  policy  to 
recover  from  the  appellants  the  value  of  tb»»  jewHlicry 
so  stolen,  the  mutter  was  referred  to  arbitratioa,  mi 
t'<e  arbitrator  male  his  a  vard  in  the  form  of  a  spedsl 
o&ii  for  the  opinio  1  of  the  court.  The  Dirisioaai 
Court  gave  judgmoot  in  f«voar  of  the  reap  indent. 

Tindxd  AttAum,  Q,C.,  Dray,  Q.C.^  tni  C.  L 
A  ttenborwglk,  iot  the  appeUaats. 

./ 1.7)^  U'alto,,,  Q.Ou  ftod  A*  7.  LavrtMt,  QX^  iar 

the  respondent. 

Cur.  niv,  ndL 

Feb.  24  — Lord  Rttssell  ok  Kiluiwex.  C.J.— Thi.. 
is  an  appeal  from  a  judgment  of  a  Divisional  Court, 
by  which  it  was  detemimed  thai  the  respoodsttt  wis 

entitleil  to  r?covor  from  the  appellants  a  sum  of 
money,  bci:.^  the  amount  of  a  loss  within  th«»teraM 
of  a  policy  effected  by  him  with  them.  Th^  r»-ip>'.- 
dent  carried  on  basiuee«»  as  ajeweller  and  pawubrukrr 
in  premises  at  78,  Strand.  The  entr&Qc*.-  to  that  part 
of  the  premises  which  was  devoted  to  the  jeireli«f7 
bnsiness  w^s  by  means  of  a  door  leading  str*i^W 
tVoii:  rhi-  St- uid,  the  entrau.-e  ti  tJi-  pawnshop  vm 
iu  a  aide  street,  and  was  towards  the  back  of  th* 
premises.  The  policy  was  effected  on  th  >  t-  ^cf 
December,  1891,  and  on  the  ISthof  March. 
after  8.30  in  the  morning,  a  tbisf  sntsrtd  tlie  shop  by 
the  front  dmir,  which  was  then  clowd — that  i*  to 
say.  it  was  put  to,  bat  it  was  capable  of  beiug  opiSMd 
by  turning  the  handle.  Having  so  entered,  he  took 
advantage  of  the  absence  of  the  porter,  who  wm 
put  ing  away  the  shop  shatters,  to  break  into  a  shov' 
case  or  piirtition,  in  whit  h  'vas  plaoed  a  quiatityof 
jewellery,  *ith  which  ho  made  otT.  Ttie  ijueftion  is 
whether  such  theft  was  one  for  the  couse  juen  of 
which  the  appellants  are  liable  under  the  poUcj.  Tte 
learned  judges  in  the  Divisional  Cmt  mid  that  the 
appellant^  -^-'re  liible.  T  desire  to  say  thh":  no 
queitioo  of  pruicijile  or  general  interest  is  iovoivtfi 
in  thii  cise;  fie  t^u^^'stion  is  Mimply  as  to  the  tras 
instruction  of  this  particular  contracL 

Twi>  propasitions  were  pat  forward  on  behalf  of  the 
respondent.  The  first  was  that  an  entry  effected  by 
the  exercise  of  any  force  was  sufficient  to  oonititats 
au  entry  withia  the  meaning  of  the  policy.  It  was 
sai  l  that  pushing  a  door  opm  if  it  was  ajar  or 
turning  the  handle  of  a  door  if  it  WM  sliat  bat  not 
locked,  would  be  sufficient  to  ban^  ft  osM  within  ths 
policy.  The  second  was  that  even  if  this  was  not  sa. 
if  ttje  ori^nal  entry  was  n  it  efTri^ted  by  force  witbia 
the  meaniug  of  the  policy,  yet,  inasmuch  as  the  thi«f. 
having  entered  without  force,  pri2<>d  off  the  iron 
plate  and  padlock  which  secured  tiie  shop>fraBt 
within,  the  terras  of  the  policy  were  saiasfleiL  Ihi 
first  of  these  propositions  was  adopted  by  the 
Divisiouai  C  j>urt,  aod  on  the  second  tney  offero  1  fij 
opinion. 

The  poUqjr  rsoitss  that  the  assured  is  dssirow  oi 
effecting  an  insarsaoe  **  agunst  loss  or  daaiagp  W 

burglary  and  honsebreaVing  as  hereinafter  defin*''!." 
The  risk  tj  be  guarded  against  by  thi*  iiLsur*QC* 
therefore  is  not  burglary  and  hoiLsehrinkini:  u 
defined  by  the  criminal  law,  but  a^  defined  by  the 
parties  in  this  policy.  It  proceeds  to  mako  tike  pro- 
poeal  and  answers  on  which  the  policy  was  effected 
part  of  the  contract.  Then  comes  the  operative  part 
of  the  policy,  whicli  siy-  tl  i'  "  if  1'  I'l;.'  tim«  aftrr 
the  date  herMi,  and  during  the  ooutiouanoe  of  thw 
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policy,  tliB  property  above  described  or  any  pnrt 
thereof  shiill  be  lo«t  by  theft  folloiriug  upon  actual 
forcililf  ami  violent  entry  upon  the  premisea  wherein 
the  same  is  h«'rein  stated  to  he  situate,"  then  the 
MIDred  ttball  hn  ODtitled  to  be  indemnified.  The 
metmi  ooncUtioii  indoned  on  th*  poluy  baa  mnwi 
intportanw.  The  cff«ot  of  it  seemi  to  m  fbkt  if  the 
loss  had  ba;i[>ened  in  the  nigbt-iimo  mul  in  con- 
foqufince  of  Ibc  asdured  not  hnvii  g  taken  I'.ue  pre- 
L  intionfl  for  th>'  safety  of  hia  projx  rty,  he  ci>uld  not 
recoTor  under  the  policy.  'Ihkt  se«mi)  to  show  that 
the  partiM  bad  m  view  the  liak  of  a  forcible 
bQi:gbrioiw  cntiy  by  nght  or  of  a  fondUe  enti;  in 
tbe  day-time  nadar  snoli  dioanrtaueM  flutt  in  tiia 
absence  of  diM  jmoaiitiaaa  ofih  an  mtrj  mjfl^t  be 
effected. 

Now,  taking tho  words  of  the  ]  y  that  tbe  iissured 
ii»  to  he  protected  agaiust  loss  "  by  theft  following 
upon  actual  forcililo  and  violent  eutry  upon  the 
prrau)s««,"  ooold  aovone  in  good  mom  mart  from 
tecbnicalitiea  of  tiM  lav  ai  to  nuglaiy,  aao  appljiBg 
ita  ocdtnaty  nieaiiing  to  ocdiaatj  laittioaga,  lappose 
that  an  envy  by  toning  tiie  bandle  m  the  ^p  door 
Was  a  forcible  and  violeut  eutry  witbiu  tbe  meaiiluj^ 
of  the  policy  ?  It  eeems  rej)UgTiant  to  cointnon  scuiio 
to  say  so.  I  think  that  the  view  of  the  learued 
jud^eii  in  the  Divisional  Court  was  that  it  was  in- 
tended (o  giiiird  the  assured  against  loss  by  burglary 
and  housebroakinf  in  tbe  tecbnioal  and  often  subtle 
•eusea  io  which  tbe  orimiDal  law  iiaea  tboae  terms. 
Tbe  fault  of  that  appears  to  me  to  be  that  it  is  a 
restricted  view,  and  one  which  fails  to  give  the  con  - 
trolling  words  "  as  hereinafter  defined "  the  effect 
which  they  ought  to  bare.  I  think  that  the  parties 
to  this  contract  did  not  desirn  to  involve  themselves 
in  the  sut>tk>ti(s  of  the  criminal  law  ao  to  burglary 
•nd  housebreaUng,  but  that  they  intended  to  cover  a 
tbaft  foUotnng  v^m  entry  tffaoted  by  vktlenoe^  not 
byetealtib. 

The  argnaierit  on  tbe  part  of  the  reapotident  was 
put  in  two  8hai)es.  It  was  said  in  the  first  place  that 
the  effect  of  tlie  words  "actual  forcible  and  violent 
lUy  "  is  to  be  found  in  tbe  word  "actual,"  and 
thi^  tbe  intention  was  to  prevent  the  policy 
COTgring  an  ente;  ^^BOted  by  fraud,  as  constructive 
Imroible  entiy.  Tne  word  "  actual "  may  have  that 
effect,  but  it  seems  to  me  that  what  is  contemplated  is 
an  entry  not  by  technical  violence,  but  by  real 
violence.  It  was  aaid  that  any  force  was  Huthcient, 
and  that  if  the  door  was  closed,  and  it  was  only 
necessary  to  turn  the  handle  in  order  to  open  it, 
such  turning  of  the  handle  was  sufficient.  To  carry 
tbe  case  ioryMr,  if  the  door  was  ajar  and  it  was 
pu^iad  oipen,  would  tbat  be  mffioient  to  constitute 
•otnal  fordble  and  violent  entry?  Or  again,  if  the 
door  was  partly  open  so  tbat  a  boy  or  a  thin  man 
conld  enter  without  uioviug  the  doi  r,  but  a  fat  man 
L  :;;d  not,  would  the  question  whether  it  was  an 
actual  forcible  entry  depend  on  the  paiticular  ptirson 
wbo  cntexed  ?  8ncb  considerations  uiow  tbat  tno  line 
of  reasoning  adopted  by  tbe  respondent  is  not  satis- 
faotory.  In  my  opinion  tbe  policy  is  directed  to 
insuring  againat  an  entry  effseted  by  real  triokuce  in 
contradistinction  to  an  entry  efliaotel  by  stealth  and 
without  violence,  as  T  think  this  was.  Secondly,  it 
wan  said  that  an  unlawful  entry  waa  eiiuugh  to 
Katisfy  the  words  of  the  policy,  although  there  was  no 
violence.  I  think  that  argumeut  cuuuot  be  accepted. 
It  would  make  the  policv  include  the  case  of  a  man 
anfttiing  a  ibop  in  moa^  daylight  witbout  aiur  im- 
pediment witb  inlent  to  WNnnit  a  feIo^y»  and  tben 
effectiuK  n  th  ft  while  th«  diO|iaMD  waaata  dbtant 

part  of  the  j  ri  iuises. 

As  regfiT<ls  'iif  sfcmi'''  pTcij.'OL^ition  th<>  argument  is 
tbia,  tbat  assuming  that  the  entiy  by  turning  tbe 


handle  of  the  door  was  not  an  "actual  forcible  and 
violent  entry"  within  the  meaning  of  the  ftoliuy, 
what  followed  did  oonstitute  such  an  entry.  The 
man,  baring  entared  by  stealth,  proceeded  to  prize  off 
tbe  iron  plate  and  pralock  wliioh  aecured  the  sbop- 
front,  and  so  got  possession  of  a  Quantity  of  jev«llaiy 
and  made  off  with  it.  In  my  judgment  tbat  waa 
an  entry  upon  the  premises  within  the  meaning  of  the 
policy.  The  pobVy  sjieaks  of  an  entry  upon  tbe 
preajises  wherein  thH  j)rop<Tty  iumued  is  situate — i.e., 
the  premises,  78,  Str^pd.  Tlie  !«ec.>nd  condition  shows 
luore  clearly  what  is  meant  by  the  premieus,  for  it 
pcosidte  lor  doe  precautioua  bring  taken  by  tba 
aieared  fbr  leearing  door*  and  windowa  and  other 
means  of  entrance.  I  think  entrance  means  entrance 
into  the  shop  from  outside.  'ITie  answers  contained 
in  the  proposal  form  sup| -  rt  11  is  view.  I  hftve  come 
to  the  conclusion  tbat  the  respondent  has  not  by 
either  of  his  contentions  made  out  that  bis  loss  comes 
within  the  pobajt  and  tbat  tbe  appeal  muat  thuef  ore 
baallowad. 
A.  I«.  Smith  and  Oolumb^  L.  JJ.»  oonenRsd. 

.jppfal  nlh»ri<t. 

Solicitors  for  the  appellants,  Atitnhvroufjh  &  tiotti. 
SoUoitor  lor  tbe  reapondent,  SUtnley  J.  AUaOorough, 


From  Q.  B,  Div.  (Bkcy.) 
(Lindley,  M.&..  and  Big^  and  Feb.  10. 

Tangban  WilUania,  L.J7.) 

!n  re  J.  S.  Beeston. 
Er.  parU  The  Boaki>  of  Thade.  {a.) 

Bankruptct/— Sheriff— Poumtion  for  fifteen  wmdln — 
Act  Imukrvptrn.  ji  /kh  nimmittnl — J'oMrftiOH  inotiey 
— '  'iniffjit  of  &ctcuti<m  crtdilor  and  extctttion  debtor — • 
*•  CofU  iifi^ecution  "—Order  ofZXstof  Auij\t.^t.  Ih.ss, 
under  Shariff*  Acty  1887  (60  &  &\  Vict,  e.  dd)— /tofiA- 
rupUy  Ad,  1890  (58  «  M  Fief.  «.  71).  as.  1. 11  (2). 

Whrri:  (Jf  'sheriff  srizm  <tti'l  remaini  in  ji^.m^- 

Hi'iit  for  (I  ]frhA  greatly  exaeeding  tvtenty-one  dtuji 
{f^.g.,' Ji/t'iu  monthg)  there  u,  under  aection  1  of  the 
Bankruptcy  Act,  1890,  one  act  boHkrvptrg,  which  it 
eommiM  «f  (kt  expiration  of  tumtjf-me  daijt,  but  not 
a  continuing  ad  </  iatUcrupkjf  «r  a  JHCCSistoi  of  wch 
acts. 

Ill  st/'7i  <i  ■  (If ,  therefore,  ifldh  fnnttion  creditor  and 
tjn-cutwn  <hl,li,r  a4»titfd  tt>  the  fhrrijjf  retaining  po»$e»- 
tion.  he  ti'ill  ft  entitlcl,  uti'lcr  nffion  11  (/  thi'  lUmk- 
ruptcy  Act,  1890,  to  potUHtm  money  for  the  whole  tunc 
he  remained  in  pottt*»ion,  notwithstanding  that  the 
ddior  hat  httn  mads  a  buAmft  on  a  petition  pretentrd 
flbrn  1km  monfA*  q/wr  tkt  txpiration  of  tht 
twenty-one  day$.  The  only  cxuet  in  which  tht  thtriff 
would  not  be  to  entitled  are  catet  aiming  withfn  tw 
provisioitM  of  tin  I}(it<>:ni]>(ri/  Art.  1SS3,  nt  fc  n I'lit'd 
owuerthip  and  t!i'  rtlation  bacJi  uf  tJu  trutUt'a  titk,  und 
ee*  to  which  th-  AH  13  EJiz.  c.  b  applies. 
In  re  Hurley,  41  IT.  It.  653, 10  MorrtU  120,  ttpproiwd. 

Appeal  from  Wripbt,  J. 

On  the  2T!ii  >  :  .Tuly,  l><9'i,  the  HherifT  levied  execu- 
tion on  goods  belonging  to  tbe  debtor  for  a  judgment 
debt  of  i!H>  Hs.  6d.  At  the  request  .  f  the  debtor, 
and  with  the  consent  or  at  least  by  the  connivance 
of  the  creditor,  tbe  sheriff  remained  in  possession  till 
the  27th  of  October,  1897.  Before  the  end  of  1896 
the  whole  of  tbe  jadgnMnt  debt,  «BOnt  a  naall 
balanoeol  1MB  than  jBMiadbMa  paid.  OnthaSTth 

(a.)  Beportedby  £.  C  :\r  r  vza,  Baq.,  Baniifear* 

at-lAW. 
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Court  of  AppxaXi.  Is  bb  J.  S.  Bxestoit.  Coubt  of  Affiu* 


of  Octobor.  1R97,  a  receiving  order  wm  tnadp  n^^ainst 
the  dobtor  ou  liLa  uwn  petition,  and  on  the  "isth  th« 
shcriffaold  the  goods.  The  shorifT s  coats,  as  ullowed 
on  tHxatioo,  amounted  to  £105  18«.  6d.,  the  greater 
part  of  wbich  consisted  of  po«aemion  mimey.  The 
Bo«rd  of  Trade  applied  to  review  the  taxation,  and 
contended  that  the  sheri£F  had  remained  an  ua- 
rtnisorably  lung  time  in  possc.ision,  nnd  that 
possession  money  for  the  whole  of  such  a  period 
could  natbeiiiolud«din  ihe  "  costs  of  thaoMmtioQ," 
whioh  M*  •  charge  on  the  debtor's  goods  under 
flflotion  11  of  th«  Bmnltruptcy  Act,  1890.  Wright,  J., 
decided  that,  as  no  bankruptcy  could  now  relate  back 
to  the  act  of  bankruptcy  cx)uatitut&d  by  the  seizures 
and  holding  for  twenty-nne  days  by  the  fllieriff,  In  r« 
Hurley,  41  W,  B.  053,  10  MomU  120.  govamod  the 
prBWDt  oaM,  and  tb«  pohmboq  monegr  tntnt  be 
allowed. 
The  Board  of  Trade  appealed. 

.Sir  Richard  Webster,  A.O.,  and  Muir  Mar/.euzit, 
for  the  appeal,  contended  that  //-  r-  llurl-n  was 
wrong,  and  that  after  the  expiration  of  the  flr^t 
twenty-one  days,  w  long  a^  the  sheriff  remained  iu 
potaeeaion,  there  was  a  continuing  act  of  buikruptcy ; 
or  altomativdy,  that  there  was  a  suooestion  of  acts 
of  bankruptcy,  a  new  act  of  baakntptej  being  Oom- 
pleted  every  tweuty-one  days. 

They  also  referred  to  the  order  of  the  Slst  of 
Aoput  1888,  made  under  the  Sheriffs  Act,  1887 
(Aniraal  Prao.  1899,  pp.  236-239) ;  section  1  of  the 
Bankruptcy  Act,  1S90;  section  45  of  the  Bankruptcy 
Act.  1883,  and  section  11  of  the  Act  of  1890;  Maden 
V.  Lowiher,  11  C.  B.  M8;  Vndcrden  BnrytM,  4 
ItowL  104 ;  Lemrt,  Chmmpneyi,  4  A.  &  £.  36o  ;  Kirk 
r.  Purehatt.  ^  Xb  B.  Ir.  SAO,  41  W.  B.  Dig.  221 ; 
In  re  Finrh.  Bmporle  BAeHfcf  E$tat  40  W.  &.  173, 
8  Morrell  284. 

Stiiteii  Bted,  Q.C.,  and  P.  Rote-Iimt*,  for  the 
sheriff,  cited  Hnrht-rv.  nnit.fn,,  12  M.  &  W.  441, 
at  p.  450 ;  Ax  parte  LHhyow,  In  re  Fenttyn,  26  W.  K. 
884,  10  Oh.  D.  168;  and  In  rt  Httrl^, 

Sir  Richard  Webster,  AJr'.,  replied. 

LlNDLEY,  M.R.— I  do  not  think  that  when  this 
ease  is  thrashed  out,  as  it  has  been,  thoro  is  any  re*! 
difficulty  in  eomintr  i o  i  ;)roper  conclusion  ;  and  the 
conclusion  wbich  Whgbt,  J.,  came  to  appears  to  me 
to  be  the  proper  one. 

It  Apfitm  tbat  n  writ  of  fi.  fa.  upon  a  proper 
judgment  was  eononted  against  the  judgment  debtor, 
who  is  now  bankrupt,  ni,  the  27th  of  July,  ISiiti,  and 
for  twenty-one  days  aftor  that  the  sheriff  was  in 
poSHeision  and  nothing  was  done.  Under  eeotion  1 
oi  the  Bankruptcy  Act  of  1880  that  was  an  act  of 
haakmptcy,  and,  if  within  thiee  months  after  that 
the  "^eVi^or  had  become  bankrupt,  the  consequence 
would  have  been  that  the  title  of  the  trustee  in 
bankruptcy  would  have  related  back,  and,  unless  the 
transaction  oonld  have  been  protected,  be  would  have 
been  in  a  far  better  podtion  than  in  (iie  cireom- 
ttancps  the  tniatee  in  this  bankruptrv 

There  was  no  act  of  bankruptcy  within  the  three 
mouths.  That  depends,  of  course,  on  the  true  con- 
struction of  section  1  of  the  Act  of  1S90;  but  that  is 
the  "view  that  I  take  of  it  for  the  reasons  which  I  will 
give.  There  being  no  act  of  bankruptcy,  the  exne.i- 
tion  debtor  and  the  execution  creditor  were  iu  the 
]  1  -iliiu  of  ordinary  execution  debtor;*  and  executiou 
crfditors,  and  there  was  no  right  of  the  trustee  or  of 
any  other  creditors  which  had  to  be  considered  in 
de^mining  how  long  the  sheriff  should  remain  in 
posseesion  or  how  soon  he  should  go  out.  If  the 
executiou  debtor  chose,  for  hi'  o-vn  convenience,  to 
-consent  to  the  sheriff  retaining  possession,  the  pos- 


session  money  would  as  against  the  execution  debtor 
be  OOStn  of  execution.  I  do  not  mean  to  say  it  would 
be  as  against  other  people— thH  oxt>cution  creditor, 
for  instance,  if  he  did  not  consent — beoaose  no 
arrangement  between  the  sheriff  and  the  execution 
debtor  could  deprive  other  people  who  di-1  not 
consent  to  it  of  their  rights ;  but,  as  regards  ihi^ 
execution  debtor,  the  cobta  of  the  continued 
siou  would  be  costs  of  execution.  I  have  not  ths 
slijrhtest  doabt  about  that. 

If  that  is  so,  in  what  bettw  position  is  the  tnutes 
in  the  bankruptcy  of  the  debtor?  On  g«i}«rat 
jirinciples  apj)li  ill*  to  bankruptcy,  the  trus:t»  ia 
bankruptcy  is  m  no  better  portion  thin  th« 
bankrupt,  except,  so  far  as  I  know,  in  thrw 
classes  of  cases.  "Ba  has  nnder  the  lepotad 
ownership  dsnse  a  rinht  to  omride  trausoCkMH 
which  the  bankrupt  could  not  impeach  ;  he  hfisnndor 
those  aectiouB  which  introduced  the  doctriue  ai  rtk- 
tion  back,  a  right  to  impeach  transactions  which  th« 
buikswDtcoola  not ;  and,  of  coarse,  under  the  sutute 
of  13  Blis.  c  8,  the  trostee  in  bankruptcy  can  impesLh 
transactions  on  the  ground  that  they  are  &aad< 
against  creditors,  which  the  bankrupt  cannot  itapescb. 
But,  elimiuatiug  those  cl»8sea  of  cases — and  we  hare 
nothing  to  do  with  them  here— the  trustee  m  bank- 
ruptcy is  in  no  better  position  than  the  buikropt 
himself.  The  cooseqnenee  of  that  is  that  the  tnstes 
in  this  hankraptcy  is  not  in  a  poeitlon  to  say  that  this 
possesfiion  luoney  is  ucf,  as  against  him,  what  it 
would  be  as  against  the  bankrupt— namely,  ooct«  oi 
execution. 

Ilidt  is  the  short  ■■iwer  which  I  give  to  thisoMi. 
That  is  tiie  view,  as  I  nodeistand  it,  on  wfaid  tbs 

ca.se  of  Th  n  Ilnrhn  proceeded.  Of  course  the  o50- 
seut  to  continued  possession  might  be  impeached  oo 
the  ground  that  the  trustee  was  not  bound  by  it, 
either  beoaose  lus  title  related  bade,  or  beoaose  of  ths 
statute  of  Etisebetb,  but,  unlest  he  oan  impeanh^  it, 
the  poRsension  money  does  not  cease  to  be  as  "p™^ 
hini  what  it  would  be  as  against  the  debtor. 

The  two  sections  of  the  Banktiiptcy  Act,  !^?0, 
which  it  is  important  to  consider  are  the  1st  and  ths 
1 1th.  Seetton  1  would  avail  the  trustee  if  it  eoeld  bs 
read  so  as  to  make  the  act  of  bankruptcy  oDca* 
down  to  October,  1897,  or  within  three  months  of  it. 
But  the  dwtes  are  nnportiiut.  The  /i.  /ii.  was  executed, 
and  the  sheriffs  took  possession  on  the  27th  of  Jul;, 
1896,  and  twenty -one  days  after  that  would  expiie 
on  the  17th  of  August,  1896,  and  the  receivtnc  oidsr, 
the  title  of  the  trustee,  did  not  ocour  until  October. 
181)7.  Is  it  possible  fairly  to  construe  se^  ti on  1  so  m 
to  make  a  aoutinued  possession  for  more  than  tweatj- 
one  days  either  n  ootttinved  act  of  bankruptcy,  or.  if 
there  thould  be  a  siincmssion  of  periods  of  tweon-oas 
days,  a  sttcoession  of  aots  of  baakruptcy  ?  I  do  not 
think  that  is  consistent  with  the  language.  We  kno« 
perfectly  well  that  acts  of  baukruptcy  have  to  be 
regarded  critically  and  carefully.  Nothing  is  aa  ai.t 
of  bankroptf^  except  what  the  statute  declaies  to  Ik 
one ;  and  when  the  statute  says  that  aa  net  of  baask' 
rnptcy  is  committed  if  an  execution  ha"?  been  lerifd 
by  seizure  and  the  goods  have  been  either  sold  orh*ii 
by  the  sheriff  for  twenfy-oue  days,  that  mean- ratt 
the  seizure  and  the  holding  for  twenty-one  dap  u* 
essential  for  the  constitution  of  an  act  of  bsmkropUy. 
It  seems  to  me  that  it  would  bd  straining  this  sectioa 
beyond  all  reason  to  say  that  there  was  a  mcoMsiaa 
of  as  many  acts  of  bankruptcy  as  therv  were  p»<rio»ii 
of  tweuty-one  days,  or  Uuit  there  has  bs>«(Q  one  a^o- 
tinued  act  of  bwikmptcy  ronning  over  a  yearsit4 
a-half.  That  anman  to  me  not  to  be  tiM  tn» 
construction  of  the  section.  There  is,  therefere,  ae 
act  of  bi-r)l:ri:'[)t<:y  lui^l.  r  which  the  title  of  the  tnwt* 
can  relate  back ;  a  most  important  point,  to  my  Bii»L 
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CorKT  OF  Al'PKAI.. 


Iw  RE  J.  8  Bemton.  — In  rk  Tbottkh. 


HiGU  COVHT. 


beonie,  if  the  troitee's  title  rel«t«d  buk,  we  should 
to  ooniider  ih»  aaltar  oo  toteUj  diffBtent 


Tlie  ofliw  nottoo  of  tiio  Aet  <rf  1^  niMteriil  to  Iw 

cotiBidered  i«  Bection  11.  Both  in  sub-section  1  of 
that  section,  which  does  not  relate  to  thiH  case,  and 
in  sub-section  2,  which  doen,  thero  is  the  aarue 
expression,  "costs  of  the  execution. "  Here  the 
kheriir  b«8  sold  the  goods,  and  be  has  deducted,  as 
oosta  of  the  execution,  the  whole  of  his  posseesion- 
money.  The  answer  to  &nj  objection  as  to  that  is, 
that  ae  oould  have  done  it  as  againat  the  debtor 
in  tite  circumstances  of  this  owe,  and  the  trustee 
is  in  rjL  1 1  tt>  r  position.  It  appears  to  me,  that  is  the 
abort  auswcr  to  this  case ;  ana  for  these  reasons  I 
ttittk  tlWittbe  H)P^  ahoold  be  diamisaed. 

BlOBY,  L.J. — I  am  of  the  same  opioiuo.  The  case 
turns  on  the  question  of  what  costs  are  (K>Bts  of  execu- 
tion. To  niy  mind  those  are  coats  of  execution  which 
woTild  have  been  co8t«  of  execution  if  certain  circum- 
stancps  had  actually  hapj)ened.  I  do  not  think  that 
the  statute  it  was  iut«»uded  to  depart  from  that. 

Setnenoe  was  made  to  the  practice  in  interpleader 
mm,  but  that  pnotioe  ii  foondod  upon  the  fmBU  that 
tlffi  intorploader  order  really  puts  an  end  to  fheeseou- 
tiou.  and  the  sheriff  thenceforth  holds,  if  he  holds  at 
alU  on  the  tt>rnjs  contained  in  the  interpleader  order. 
It  reems  to  uii-  tlj  it  tin  i  -'^  't  ■  xi-cution  must  be, 
unless impeacht  I  i  i  lore  the  taxii)g-mti8t«r,a«  they  may 
well  be  on  some  ]>roper  ground,  the  costs  of  execution 
as  between  the  parties  I  aay  nothing  about  other 
people  being  bound.  In  certain  cases  clearly  they 
wovld  not  be,  as,  for  imtanor,  where  the  reoeMng 
order  was  made  within  three  montiia,  and  it  tornea 
out  that  the  debtor  had  been  dealing  with  property 
which  uu  longer  belonged  to  him,  but  was  dealing 
with  other  people's  property.  Thet,  bowerar,  is  a 
vm  different  case. 

In  the  ciroumstancee  of  this  case  I  cannot  see  my 
wftj  to  tlie  words  "  ooeta  of  eaeeation  "  con* 

taiMd  in  the  Aet  in  the  wmj  whioh  faae  been  suggested. 

YaVOHAX  WnxiAMB,  L.  J.— I  entirely  agree.  There 
can  be  no  doubt  wbataoever  that  these  oosts  of  pos- 
eeerion.  apart  from  tbe  act  of  bankruptcy  or  the 

making  of  a  receiving  order,  would  be  costs  which  the 
sheritT  would  be  entitled  to  take  out  of  the  proceeds 

■  t  tlse  levy.  Of  courst^  T  im  speaking' of  costH  which 
are  /mini  fide  incurred  in  the  course  of  levying  tbe 
execution. 

That  being  so,  I  agree  with  the  Attomey-Gener^ 
that  the  right  of  the  abeiilf  to  tbese  oosts  does  not 

depend  upon  the  ordinuy  etatotes  governing  the 

right  of  tne  sheriff  to  his  fees  and  costs,  bat  depends 
upon  section  11  of  the  Act  of  1800.  That  Bectiou 
say*  that  the  costs  uf  executiou  shall  l>i  a  tirst 
charge  on  the  <j:oods  or  money  delivered  up  to  the 
official  receiver,  and  (he  only  question  r(>aUy  thtit  we 
bsvs  to  decide  in  the  jireseot  case  is  what  costs  are 
sovsKsd  by  or  inelioded  in  those  words  in  this  section, 
**  costs  of  tbe  Meention  "  ?  Dose  that  mesn  tbe  eame 
i  m  would  have  been  recoverable  by  the  sheriff 
aj.iirt  from  the  bankruptcy,  or  does  it  mean  only  a 
portion  of  those  costs  ?  t>j)eukiiif,'  for  myself,  1  do 
not  see  a  word  in  the  s«otiou  to  lead  unt>  to  suppose 
that  the  words  "  oosts  of  the  execution  "  there  menu 
anything  cAse  than  the  oosts  of  execution  to  which 
the  sheriff  woold  have  been  entitled  i^iart  from  the 
bankruptcy.  Of  oouse,  if  there  is  an  earlier  act  of 
bankruptcy  prior  to  tbe  reelization  of  tbeee  goods 
Tinder  the  execution,  the  goods  would  ccasn  to  lie 
Mibj»-ct  to  execution,  because  tliey  ^s^l^lldc^ase  to  be 
tbe  goods  of  tbe  V.Hiikru]it,  antl  the  title  by  relation 
hack,  of  tbe  trustee  in  baukrupa-y  would  prevail. 
But  apart  from  thai  it  bbsbu  to  me  parf eolily  dear  on 


these  words  that  the  ooets  of  execution  cover  all  the 
ordinary  oosts  which  a  sheriff  woold  be  entitled  to  if 
sook  costs  were  ^ouifid*  ioooned  in  tba  oonrse  of 
exeontion. 

T  have  only  one  TvnTd  to  add.  and  that  is  as  to 
whether  the  act  of  bmikniptcy  here  by  seizure  and 
the  possession  for  twenty-one  days  is  either  a  con- 
tinuous act  of  bankruptcy  for  tiie  whole  term  of 
possession,  or  an  act  of  bankmptcy  which  will  be 
repeated  each  time  that  thwe  is  a  fresh  period  of 
twenty-one  days  of  pooession.  I  have  no  dottbt 
myself  that  it  is  one  act  of  bankruptcy.  It  is  not  a 
continuous  act  of  bankruptcy,  nor  is  it  a  repeated  act 
of  bankruptcy  on  the  ha;  in  itiii^-  of  fru  Vi  frrn'ri  ]  isriod 
of  twenty-one  days.  I  kuow  what  Ltati  Ihwu  a&xA.  by 
the  Master  of  the  Rolls  as  to  the  words  of  the 
section,  and  I  entirely  agree  with  what  be  has  said; 
but  I  wish  to  addcaie  obserfafioD.  XTntU  the  reoent 
lagislation  there  was  no  snch  aot  of  banloniptajr  as 
tbia  aot  of  bankruptcy  oonalitnted  by  srimrs  sad 
remaiiiinf^  in  possession  for  twenty-one  days,  or  any 
otht  r  f  iriu  The  act  of  bankruptcy  was  by  execution 
f  i'  II  L  rf  un  amount  followed  by  a  sale,  and  ir  is  tli;i.t 
which  has  been  eittended.  One  finds  in  tlii-  ^^  jtioii 
two  things  put  together,  and  I  have  no  d<j  il  "  r  ;yself 

that  if,  as  the  Lsi^slatare  intended,  tlie  act  of  baok- 
rnptejp  deflned  in  respeet  of  tiie  eeisnre  end  ssls  be 
one  aet,  done  at  the  instance  of  the  execution 
creditor  for  the  purpose  of  the  realization  of  his 

i  security  —a  security  gained  by  seizure — or  in  respect 
I  of  tbe  continuing  {)os»e*Bion,  the  act  of  bankruptcy 
;  takes  \{n  origin  at  the  seizure,  and  whether  the  seizure 
I  be  followed  by  sale  or  whether  it  be  followed  by 
possession  for  twenty-one  days,  there  is  only  one  aet 
of  baakmptor*  wbiob  dates  from  tba  sdnna ;  and  if 
tbcre  is  no  fwsb  sclmie  Ihere  is  a»  fredi  aot  of 
bankruptcy. 

Appeal  ditmiued. 

Solicitors,  Walter  Mutton;  Alfrtd  O.  Dinn,  for 


''^^:\  ~ 

in  rs  TEormt. 
TiOTm  V.  TBonsB.  (a.) 

Will — AtUitittg  witntM  tftking  hta-nt  —  ('ohVU  —  Iie- 
pubiication—WiiU  .Id,  1837  C?  Will.  1  it-  1  llU.  c. 

at), «.  15. 

TLr  I  fftil  II/  a  i-ihI!,-!!  f'l  rfpullish  rt  vill,  thin 
valii-iulta  yt/t  uiultr  tic-  wdl  to  a  witnm  iittntmi/  •hk  ;'; 
will,  but  not  atttstiiig  the  codicil,  will  u'>t  !■■  rnul'ml 
void  by  the  tttiettation  by  »uch  wilnett  of  a  tfrmnl  lyMual 
to  »uch  will,  tuch  witiKSS  Ixiifj  able  to  point  tu  a  jirojit-r 
in»trumeut  under  vthkh  h*  taket  tAe  ben^,  not  attetted 
bff  himtel/, 

SummouB. 

Tliis  was  a  summons  raising  certain  questions  in 
the  administration  of  tbe  sststo  of  Obailss  Y.  Itetter, 


The  fioHowing  point  alone  sails  for  a  report.  By 

his  will,  hoariug  date  the  fith  of  February,  1878,  the 
.said  C.  V.  Trotter  d^^clared  that  John  Trotter,  a 
.solicitor,  one  of  tlf  executors  and  tru>it  ■  -  nf  tin  sjiid 
will,   should,  notwithstanding    his   trusteeship,  b.- 

(a.)  Reported  by  J.  AiintL'u  Pbick,  Esq.,  Barristcr- 
at^Law. 
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allowed  all  profemional  and  other  chari^  for  hit  time 
aad  trouble,  which,  if  inj  l  ytvl  aa  auH  it  i?  to  his 
travtees  without  being  hiuuelf  a  tniatee,  he  would 
hmre  beea  entitled  to  make.  Tli«  Hid  JcAn  XfoMor 
atteatad  the  will. 

On  {he  1st  of  Majr,  ISSl,  testator  added  a  codidi  to 
to  Ilia  win.  wherein  he  referred  to  his  will  and  made 
certain  different  dispositions  of  parts  of  his  estate  iii 
no  my  affecting  U>e  benefit  previously  conferred  on 
Jobn  TcDtter.  Xhia  oodioU  wm  not  atteitod  by  Jdm 

Tn  November,  1881,  testator  (idded  another  codicil, 
whereby  ha  again  varied  the  dispositiou  of  certain 
parts  of  his  estate;  but  not  so  as  to  affdot  the 
benefit  pnivioasly  oomfflmd  oo  Jolm  Ixofeter,  and 
testator  expressly  oonflnned  his  will  and  the  first 
codicil  thereto  in  every  other  detail  and  ro»poct. 
This  codioil  was  utteated  by  the  said  John  Trotter. 

The  question  raised  by  th*^  plaintiff  was  whether 
the  defendant  John  Trotter  had  lost  his  right  to  the 
benefit  conferred  on  him  under  the  will  by  his  attes- 
tation of  such  will,  and  of  the  second  codicil  thereto. 

LevtU»  Q.C,t  Mid  U,  Fellows,  lot  the  plsintifir.— 
^e  anthoricy  to  charge  profit  costs  is  practieally 
a  legacy,  and  it  aris^  under  a  will  which  the 
legatee  atttisted.  It  h  ir\i'\  that  if  there  bad 
been  no  second  codicil  tlte  defundaut  would  have 
been  entitled— nndar  AUtn  v.  Maddock,  6  W.  B. 
82S»  11  Moo.  P.  0.  427 ;  Andtnon  ▼.  Andtrtoii,  20 
W.  R.  313,  L.  R.  13  Eq.  381— but  the  efToct  of  the 
second  codicil  is  to  deprive  him  of  the  right.  If  the 
will  and  codicils  are  regarded  as  one  instrument,  it  is 
elear  that  he  is  not  entitled.  To  hold  that  he  is,  is  to 
treat  the  will  aBOonnstiog  of  two  iiwtniaMnti— one  the 
win  and  the  first  codicil;  Moondly,  the  seoond eodicil 
— which  ia  impossible. 

Theobal'l,   Q.C.,  and  FUeher  Wmianu,  for  the 

defeudiiut. — ^The  fact  that  one  codicil  unattested  by  the 
witneaa  intervenes,  is  sufficient  to  establish  the  jfift,  as 
the  first  codicil  operated  as  a  republication  of  the 
will,  and  the  defendant's  attoatation  of  the  second 
oodioU  will  not  deprive  hia  of  Cbe  benefit. 

They  referred  to  the  cases  above-mentioned,  and 
Ownuy  ▼.  Qurney,  3  W.  R.  353,  3  Drew.  208,  and  In  re 
Marcu$,  07  L.  T.  Rep.  399,  30  W.  B.  Dig.  322. 

Levftt,  Q.C.,  replied. 

Btbhx,  J.  (alter  stating  the  facta).— Had  the 
natter  rerted  npon  the  will  and  the  first  oodioil  alone,  it 

is  clear,  upon  the  authority  of  .imlrrsou  v.  Awlrnon, 
that  John  Trotter  would  have  beeu  entitled  to  the 
benefit  of  protit  costx.  liut  the  question  remains 
whether  he  is  so  entitled,  having  regaid  to  hie  esecu- 
tioD  of  the  leoond  codioiL   The  gnnmd  of  deebion  in 

the  case  of  .^fuZerson  V.  Amlt  r^i'ii  wan,  thnt  ;n  bad  been 
held  in  Allen  v.  Maddock,  the  due  exe<jufiuuliy  a  tostator 
of  a  codicil  amounts  to  the  republication  of  a  former 
will,  if  the  cioilicil  refers  to  such  former  will,  and  that 
without  any  regard  to  the  fact  whetberornct  the  paper 
refeircd  to  complied  with  the  requirements  of  the  law 
aa  to  ezeoation  or  attestation  of  such  paper,  and  the 
Vice-Chancellor  held  that  it  wouhl  be  as  mxu\\  Ix-yond 
the  provisions  and  the  conteuipUtiuus  of  the  statutes 
as  it  would  be  opposed  to  good  sense  and  reason  to 
hold  that  the  codicil  dotar  executed  and  attested  had 
not  the  effect  of  repnUtsnlng  the  will  and  making  it 
a  new  and  oripiTinl  lisposition  by  the  festafrix  at  the 
date  of  the  codicil  of  the  estate  of  which  she  had 
dealt  by  the  mil.    In  (Jurnrtj  v.  Ourney  tbo  twtator 

bad  given  benefits  by  hie  will  to  two  jpenons 
wbo  did  not  attest  the  wOl,  but  wbo  did  afterwards 

;itto3t  two  codicils.  Kindersley,  V.C.,  (lecid<sl  that 
the  word  "thereby  "  in  section  Id  of  the  Wills  Act 
m«et  be  oowtmed  to  mean  bj  tbe 


instrument  which  is  attested,  and  that  it  Aom  not  spplf 
t;i  tin    I  j.s['  where  the  legatee  has  n')t  !itt<.Mt(?i  ta-- 
same  instrument  bv  which  he  takes.    This  paints  to 
fbe  will  and  codieilbeiag  treated  as  separate  iastta- 
menti  for  the  pnrpoaa  of  eeoertaining  wh^er  or 
not  an  attesting  witnesi  to  either  nf  such  initrumeBts 
(  ill  lake.     In  In  re  Man-m,  Xorth,  J.,  upioa  •.L" 
authority  of  Gurmy  v.  Guntnj,  held  that  n  legAiee 
who  bad  witnessed  a  will  and  codicils  oould  not  t«k»; 
bnt  that  another  who  had  not  witaeaMd  tbe  will  fey 
whiob  the  benefit  was  given,  bnt  wbobad  witnsMsd  fitf 
codicils  could  taltp,  an  1  thn  learned  judge  aj)pliestlt« 
same  test  which  was  applied  in  Garneu  v.  (jarwy  ia 
reference  to  the  legatee  who  witoessed  the  will  sod 
both  oodioilB.    Me   aaya:   "Ae  he  cannot  poat 
to  an  inatromant  nnder  iriuidb  be  daiais,  wUeh 
he  did  not  witness,    T   think  he   cannot  tikf." 
Allen  V.  Miiddock  shows  that  an  instniaaent  invilii 
in    itself    as    a    will    may   be   incorporated  an", 
rendered  valid  by  a  subsequent  codicil  duly  sad 
validly  atteeted  and  referring  to   the  will,  tiw 
two  documents  taking  effiact  as  one  instrument. 
Gurneij  v.  Onrnfy  and  In  re  Mnrciu  show  that  a  gift  by 
will  not  witnesic  I  \  ',y  n  legatee  is  not  rendered  invalid 
as  to  the  gift  to  such  legatee,  by  raaion  of  his  attest- 
ing a  sabeeqncut  codicil,  and  Anderson  v.  Jndmoa 
deddasr  npoa  tba  principle  laid  down  in  AlUm  r* 
Madioek,  that  a  gift  by  will  to  the   hnabsa<l  or 
wife  of  an  attesting  witness   (whi»  l;   -* m      >m  th-* 
same   footing   as  if  the   gift   hmd    h*>\-ii   mtd«  t/> 
the  attesting  witness),  though  invalid  if  the  will  bad 
stood  alone,  ia  valid  fav  a  egbeeqnent  oodioil  not 
atteeted  by  tbe  buaband  or  wife  of  Ae  legatee,  tJ^ 
testator  having  referred  to  his  will  in  making  his  c  >tii 
thereby  incorporating  and  repubUshing  his  will  wiiu 
the  new  codicil.    I  think  that  these  points  in  respect 
of  wills   made   since  the   Wills  Act  have  bsea 
eatobllehed:  (1)  That  a  wiU  ioTalid  in  itself  laay 
operate  as  a  valid  in<!frtiment  when  referred  to  and 
incorporated  in  or  with  a  subsetjuent  and  validly 
executed  codicil.    (-*)  That  a  valid  gift  by  will  t  ■  a 
legatee  is  not  rendered   invalid  by  reason  of  bis 
subsequently  attesting  a  codicil,  although  the  oo-licil 
has  tbe  effect  of  republishing  and  incorporating  tfas 
will.    (3)  That  although  a  gift  by  a  valid  will  to  aa 
u't-stiii^'  widii-fs  is  utterly  null  and  void,  suoh  ^ft 
may  be  renderetl  effectual  if  tbe  will  is  republished 
by  a  codicil  referring  to  the  will,  but  not  attested  by 
tbe  Ifligfttee.   (4)  That  the  legatee  must  be  able  to 
point  to  an  tnetrnment  giving  bin  bis  legacy  not 
attpste<l  by  himself  before  be  can  eetabUdi  Ub  qgkti 
to  his  legacy. 

Bearing  in  mind  these  princijiles  the  qoeirtioQ 
appearatoboi  whether  or  not  John  Trotter  can  point 
to  an  inttroment  not  attested  by  himaelf  and  gavin^ 
him  tlie  beiu'flt  which  he  claims.  It  cannot  ' 
the  wdl  alone,  for  though  a  valid  instrutoeut  it  i« 
utterly  null  and  void  so  far  as  the  diapositioa  in 
his  favour  is  concerned.  But  just  as.  had  tht 
original  will  been  altogether  void,  he  would  ha«« 
been  able  to  ])oint  to  a  codicil  republishing  txi~ 
incorporating  the  whole  of  it,  and  as  v!*.iid»tiiir 
the  whole  of  the  dispositions  intended  to  be  ni*ie 
by  the  said  will,  so  in  like  manner  I  think  b« 
can  point  to  the  first  oodioil— republishing  and  iccor- 
prorating  an  instrument  valid  as  to  some  of  its  dispo- 
sitions, bnt  invalid  as  to  the  dispositions  in  his  fsroer 
— being  the  instrument  under  which  be  claims.  I 
think  that  the  true  view  is  that  where  the  ori- 
ginal gift  is  by  section  15  of  the  Wills  A" 
utterly  noil  and  void*  the  will  it  pre  loato  nail  sad 
void,  as  it  wonld  baf«  been  if  nnatteeteS  nnll  aad 
void  altotjpfhnr.  and  that  just  as  in  tbe  laf f»T  t -i"*"  'b'' 
whole  will  would,  if  referred  to  in  a  duly  executed  sal 
doly  ntteated  oodioQ,  opemie  ia  tti  entiietf  aetm 
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the  date  of  Uie  codicil,  so  where  void  iu  part  as  to 
iU  diapoeitiotu  hj  reason  of  improper  atteetatiou, 
it  wUl  ao  ^  aa  Toid  operate  for  the  first  time 
hf  the  iooorporstion  and  republicatioa  effected  by 
the  due  esMntkm  of  the  codicil.  I  think  that 
Jobn  Tr«»tt*r  in  entitled  here  to  point  to  the  first 
codicil  AS  thn  intitrameot  conferring  upon  him  the 
b*«n*«fit  in  question,  in^inach  as  the  codicil  iiicor- 
}'')rHtt"i  tbo  whole  will,  inoludinjf  the  originally  void 
diapoaitiou  ;  and  this  being  so,  upon  the  jintbority  of 
Ounifqf  V.  Giinujf  and  In  rr  Marcus,  he  has  not  lost 
th«  beocAt  by  hmmoq  of  bis  h»ving  lubieqiMiitlr 
atteatod  ths  woond  oodioiL 

Solicitors,  Coilyer-Briatow,  Itutt^t  JKK,  CuHit,  * 
Dod*  ;  Tartjf,  Sherlock,  King, 


ojSTH^iV.J.!  March  10,  17. 

UovK  V,  Wad  Kii.  (a.) 

Vntdtir  and  purdiaser — Speeijir  jier/ormance — Henu'sii'in 
— *'  EligMt/or  invatmuti  "-^•Houte  lued  at  hrothd — 
De/tet  wiinoiDfi  fo  vendor. 

If  at  the  time  of  the  contract  the  vendor  hitmtlf  xmn 
not  atoare  of  any  defect  in  the  estate,  the  jmrchater  m>i»t 
take  the  estate  with  all  its  faults. 

n'/iere  a  house,  drserihed  lit  jMurtieiUan  of  tait  at  an 
eligilde  jtrajterty  fur  invettmatt,  UKU,  after  the  gate, 
tiiiKi'd  h>)  tkf  jotr  -htiifT  to  /law*  been  used  ky  the  trmtnt 
Hi  (I  discrd'  rli/  huiisf  at  and  some  time  before  the  date  of 
ti,r  ri,titnir(.  hiif  niillfr  the  veudnrs  nor  ih»  fWthtUer 
knew  of  such  user  at  the  time  if  the  sale, 

UeJd,  on  tfie  above  princijde,  that  that  dromat'tnet^ 
amnniitg  it  to  b»  trae  in  fact—did  nut  give  any  ground 
far  retei$»i«it,  «r  «vm  eotutitute  a  dtfmte  to  the  ve«dor$' 
aeliOH/or  tpecifie  performance  of  the  contract. 

The  eb»ervations  in  Lucas  v.  James,  7  Hare  410,  at  p. 
ilti,  foilouKd. 

Action  by  reodovs  ior  spscific  performaooa. 
The  property,  tiM  MbfMst  of  th«  sboTO  •otkw,  WM 
one  of  several  Iota  pat  vp  for  aaotion  at  the  mart  bj 

the  plaintiff}  on  the  tst  of  December,  1897,  described 
in  oertiiii  ]>articii1iirj  of  salu  and  subject  to  tht; 
conditions  attached  t<j  such  ptirticulars.  Lot  1.  beiug 
the  projKTty  iu  quesdou,  was  described  in  the 
particulars  of  sale  a»  "eligible  freehold  property  for 
iuv(«tment.  comprising  bnck-boilt  corner  hoa«e  and 
aiiop,"  iffld  was  rtttad  to  oootain  {inter  aiia)  "  ou  the 
ground  floor  donUe-fronted  2>hu|^>."  and  to-M  on 
a  quarti  rly  tenancy  uinler  aftrecmeut  dated  the  20th 
i)f  July,  isr*j,  at  a  rout  of  £o')  per  annum,"  as  W(iS 
the  fact.  Thi-H  agreement  i  uitui.i  1  ;  cjvi-nant  by 
the  tenant  not  to  keep  the  huu»d  nn  a  disorderly 
hooM,  aod  a  power  of  imoMdiite  n-entiy  oa  breaoh 
ol  uj  of  the  Qoranants. 

The  defendaat  bought  lot  1  idi  the  auction,  and 
pud  a  deposit,  and  signed  a  memorandum  iu  the 
usual  way.  By  the  fourth  condition  of  ssIh 
lot  was  sold  Subject  to  the  existiut?  tenFtuctfo, 
:t(iJ  by  the  third  condition  of  stle,  after  stitiux 
that  cuuuc^rpartK  or  copies  of  the  leaiMf  c<r 
agr««uientii  of  tenancy  might  be  inspected  fur 
ftve  days  prior  to  the  sale,  it  was  provided  that 
muck  purebiuer  sboqld  be  deemed  to  purohaae  with 
notioe  of  and  to  take  stibjoct  to  the  tema  of  all 
teuancies  and  the  static  of  the  property,  ujtwith- 
standing  any  partial  or  incomplete  statement  in  the 
jmrtii  ulars.  The  purchase  wai  to  l>f  coiiiplctt-d  (Hi 
It.f  '^fh  v{  Kibruary,  ! '^!•S,  at  the  otKce  uf  thf  viiulois' 

(a.)  Reported  by  J.  F.  Walky,  Esq.,  Barriater-at- 


solicitors.  It  appeared  that  the  premises  prior  to 
and  at  the  date  of  sale  were  used  aa  a  coffee  tavern. 

On  the  20th  of  Daoembar,  1897,  the  defendant's 
soHdtort  sent  a  letter  with  ttiirir  reaoisitions  on  title 
suggesting  that  the  houa  waa  vasa  tot  an  iaunoral 
purpose,  and  that  the  defiant  might  therefore 
refuse  perforraaaoe  of  the  oontratt.  The  plaintiffs 
denied  knowledge  of  any  such  user  aa  was  »liegH<l  by 
the  defendant.  On  the  day  fixed  for  completion  th» 
defendant's  .solicitors  wrote  that  he  had  determined 
not  to  purchase  owing  to  the  allegei  immoral  afar  of 
tha  praniwa.  The  writ  in  the  above  aotiom  waa 
therettpoo  ianied.  The  defiendaat  oonvterolainiad  for 
reecission  of  the  contract  and  return  of  his  rleposit. 

Attburg,  Q.C.,  aod  YartUeg,  for  ibe  plainUffii«  etated 
tfaeoontraet. 

Eve,  Q.C,  and  Toin'in,  for  the  defendant. —  Since 
the  contract  the  defendant  has  ascertained  that  the 
tenant  was  convicted  at  a  police  court  in  January* 
1887*  of  keepiiv  the  preaiaaa  aa  a  diaocderiy  hooap. 
and  flie  eoort  ongbt  iiot  to  ftme  the  oontraet  on  the 

purchaser*!,  [.-tif^-ury,  Q.C,  referred  In  I.ueas  v. 
James,  7  Ilaro  410,  at  p.  418.]  The  dicliiin  111  that  case  is 
wrong  li  I  ]  ■  It  do^s  not  apply  here.  The  property 
not  b-'ing  an  eligible  in  v^stmeut,  as  both  sides  thought 
at  the  sale,  the  case  is  one  of  mutual  mistake,  and 
not  of  a  mere  defect  in  the  property.  Durham  (Karl) 
V.  Legard  l.'i  W.  B.  969.  34  iieav.  Gil,  abowathat  tbiii 
entitli>8  the  purchaser  to  rescind.  The  oaae  woold  be 
one  of  such  hardship  that  equity  wottld  not  enforen  the 
contract :  lyedgwood  v.  AdaiWi,  li  Beav.  000,  at  p  (104. 
approved  in  Fahke  v.  Oray,  7  W.  R.  ali'i,  I  Drew,  (l.il, 
669.  The  juircliHSHr  will  b*  placed  un<k>r  a  criminal 
liability  by  tbo  Criminal  Law  Amendment  Act,  lb8o, 
s.  13  (3)— (fully  V.  Smith,  12  Q.  B.  D.,  121.  32  W.  E, 
Diff .  88— naleaa  be  totna  the  tenant  oat.  Clay  Yates, 
4  W.  B.  fl57,  1  H.  A  K.  73,  abowa  that  where  by 
reason  of  cirjumstances  unknown  at  the  date  of  this 
ooutract  a  party  might  ba  involved  in  au  illegal  act, 
he  is  not  boonOt 

No  reply  wa^  called  for, 

CoZEXa-HAHin'.  J.,  after  reajling  the  description 
in  the  particulars  of  sale,  cjutinued :  Now,  every 
word  of  that  deacription  is  true.  Thia  oaae  bae  be^-n 
argued  on  the  aaaainption,  and  T  ahall  aaatune.  but, 
of  course,  for  tlift  pitrj»o»e  of  this  case  only,  that  at 
uu'l  s  >uiH  tiuio  before  the  date  of  the  contract  the 
hou.se  was  used  as  a  disorderly  house,  and  that  the 
tenant  was  convicted  at  the  poliue-courl  of  keeping 
the  bouse  as  a  dis-^rderly  house.  It  is  not  contended 
that  the  vendora  Imew  this  at  the  time  of  the  sale,  it 
was  in  fact  adnitted  by  the  purchaser  Uiat  the 
plaintiffs  were  aa  tgnoraot  of  the  oiroumstaacea  aa  the 
parehaaer.  Bnt  it  is  said:  First,  that  this  drcum- 
atance  is  a  ground  for  r»'8cin<liug  the  contract ;  and 
socondly.  if  that  is  nut  so,  that  speeifie  pprfortuanco 
should  be  n.fmed.  There  hivs,  it  is  siid,  iM'cn  a 
mn*ual  mistake,  and  the  contract  uught  therefore 
to  be  rescinded ;  and,  again,  there  would  be  snob 
hardship  in  enforcing  the  contract  that  at  auf  rata 
.HpeciHc  performance  oaght  not  to  be  eoforeea.  hi 
my  opinion  alt  these  contentions  fail.  At  an  early 
period  of  the  i«8e  the  attention  of  eotinsol  was  called  fo 
a  passage  in  /.Uftis  V.  J"  7  It  :n'  110,  at  p.  4  1  Tiin 
contract  there  was  for  tlie  s  ilc  of  a  house  at  which 
the  defendant  intended  to  reside,  and  which  proved 
not  to  be  suitable  for  a  residence  for  his  fa*nily. 
Wigram.  V.C.,  there  stated  it  a<*  Bettle<l  law  that  if 
the  Toodor,  at  the  tuoe  ol  the  oontiaot,  doaa  not 
know  of  tbe  enating  defect  in  the  aetata,  tiie  oonrt 
will  enforce  the  contract."  It  is  true  that  in  that 
o%B6  the  naisanoe  was  in  the  ndj  xi.uig  huuse*.  hut 
the  Yioa»Ohanwll«r  tvaated  iba  law  ai 
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settled  iu  the  case  where  the  noisMloe  existed  withoat 
the  Icnowledge  of  both  purti«0  in  the  house  itself  the 
suhjet't  of  th«  contract.  I  cannot  trent  (he  iiiniter  on 
the  footiDS  tbat  thpre  was  a  mutual  mistake  iu  regard 
to  the  subject-Diattt-r  of  the  flootraot.  It  is  not 
animportant  to  observe  tlmt  the  property  it  datocibed 
to  be  and  is  lefe  on  •  quarterly  tenancy,  and  Hie  tenetit 
oen  be  turned  oat  at  once.  Thero  is,  then,  no 
ground  for  reaoussioo.  I9  there  auy  ground  for 
refusing  specific  perform  anoe  ?  A  strong  and  clear 
one  is  required  lor  that  pnipoee.  That  the  defendant 
■a  en  honourable  nnd  reepeeteble  man  may  have  to 
turn  out  the  tenant  at  once  is  not  Huffici»'nt  to  con- 
stitute Much  a  cast).  The  plaintitl  tbervifore  succeeds 
on  the  claim  and  tlie  dafendnt  feila  on  bie  ooonter- 
claim. 

Jud^jment  jar  Hit  plaintijji, 

Soliciton,  SAoitArjd^  4b  M«^i  AUrtr.,  /oAksoii,  <ft 
W«rd» 


Oban.  Oiv.  I 

r.r 


Jan.  24. 


Wrigbt.  X 

In      Mehchavts  Kike  Ofiicr.  («.) 

Oompuny  —  H'indiwj  up  —  Private  tacamimUioH  under 
metioH  115  0/  the  Vmnpani-.i  Art,  1862 — Sahseqiunt 
froeeedingt — I«krrogatoriea— Right  to  inajpeet  dei>oti- 
fioRS— CbmpaniM  Ad,  1862  (25  <fe  26  Kt«.  e.  89). 
115 — Companies  ( flTinding-up)  Bale*,  Novtmber,  1895. 

A  mtntu  M  mt  now  eatitUi  <w  rigki  to  are  the 
d«po$ition$  of  Ats  fxamituitUm  muUr  action  IIS  0/  tht 

Compaiiit,^  Ad,  1^02,  I'lt  must  ohf'un  Hit  fmn-  (,/  tlf 
court  Ut  do  w ;  and  even  if  the  court  cvmxiera  that  the 
witufit  ou(fht  to  he  allnwtd  to  tte  his  depositions,  it  doe* 
not/oiiow  that  $uch  ieave  iviU  be  granted  to  Aim  at  any 
momtHt  which  As  way  cAoms,  hut  (As  mart  wiU  tonnder 
the  circumstances  of  each  case. 

This  was  a  summons  by  Mr.  Donoaa  Davideon,  on>^ 
of  the  directors  of  the  oorapany,  for  leave  to  in«ptn.t 
and  take  an  officn  copy  of  the  'it  p'  sitious  taken  in 
December,  LSOI,  at  Ids  private  examiuation,  under 
section  115  of  the  Conirjinies  Act,  1862,  before  having 
to  answer  interrogatories  which  bad  bewi  administeced 
to  him  in  an  aiotioo  commenoed  by  the  liquidator  of 
the  company  against  Davidson  and  his  co-flirertcT- 
tor  alleged  misfeasances.  The  directors  had  put  iu 
separate  defences. 

By  rule  li  of  the  Companies  (Windmg-np)  Rules, 
1892,  all  "  deoositions  .  .  .  and  other  prooeeding 
of  the  High  Oonrt  in  n  wiadine-np  matter  "  were  tj 
be  kept  on  the  file,  and  were,  l)y  rule  32,  open  to  the 
inspe  'i  of  anyone  v/Lii  l.nd  been  a  dirwtor  of  the 
company,  who  might  also  take  an  otHoe  copy  of  them 
at  the  same  time. 

The  Companiss  (Windinc>iq>l  Enlea,  November, 
1895,  however,  by  nde  1,  order  that "  thenotee  of  the 
depositions  of  u  jjerson  esatuined  nnd*-r  section  113  of 
the  Cuuipaiiies  Ai't,  I  st;;,;,  ghaU  not  be  placed  ou  the  liia 
of  proootf<lin^'«  or  ha  open  to  the  inspection  of  any 
creditor,  contributory,  or  other  person,  except  the 
official  reci'iver  or  hquidator,  nnlem  and  until  the 
court  shall  so  direct,  and  the  i  ,)nrt  may  from  time  to 
time  give  such  general  or  special  directions  as  it  shall 
tliinJi  exjM-dieut  as  to  the  custotly  and  inspection  of 
such  notes  and  the  furnishing  of  copies  of  or  of 
extneta  tlierefroni." 

W.  F.  IlamUton,  for  the  applicant. — It  was  held  In 
re  SUiiidard  Gold  Mining  Co.,  41  W.  R.  m,  Hmo]  2 

(a.)  Reported  by  0.  W.  Mbas,  £sq..  Barrister-at- 

Lnw. 


Ch.  M5,  that  the  rule  of  1862  gsTa  an  alMblanfkft 

to  inspect  the  depositions  made  under  section  lU  of 

the  Compiines  A-t,  I -^n?,  b  ut  the  rule  of  NonHsber. 
1896,  took  away  the  absolute  right  but  gave  the  oooit 
a  discretionary  power.  The  application  shoald  b« 
granted.  In  Sx  part*  FraU,  31  W.  B.  im.  11  Ch.  D. 
439,  the  Court  of  Appe«l  granted  kave  ia  s 
bfiukniptey  case,  and  In  re  BenU,  [KS:u]  2  Q.  B.  Ui. 
it  waii  hold  that  the  bankrupt  had  the  right  oodrr 
rule  12  of  the  Bankruptcy  Act,  1886,  to  istpec: 
depositions  taken  at  a  private  sxaminatian.  Hen  it 
is  only  fair  that  the  applicant  sbonld  have  an  oppor- 
tunity  of  inspecting  the  deposition  of  an  ei:\niir:i': 
made  more  than  a  year  ago.    Both  sidos  should  iut< 

am  eqnnl  oppoftonftj  of  iupaotiQg  tta  ''f*^**" 

Dnnid  JonrA,  for  the  liquidat'  -r. — The  rule  of  ISJi 
has  restored  the  old  practice,  and  in  place  of  sn 
absolute  right  to  inspect  has  given  toe  eout  a 
diaotetioiwry  power.  In  tbia  eaae  it  ia 
tut  that  the  applicant  abonld  aot  m*  bia  \ 
as  his  co-directors  could  also  sea  it  and 
their  auswers  to  interrjgatorio*. 

Ifami'Uiti,  in  reply. — We  will  give  you  ao  imd^r- 
taking  not  to  te««nl  tiie  deipoaitiott  to  Oa  etlMr 

defendants. 

Wbioiit,  J. — This  19  a  case  of  ooufidersble  import- 
ance. Uinoe  rule  1  of  November,  1895,  it  sees*  t:' 
me  that,  generally  speaking,  d<!positions  tak^n  tmitt 
section  115  of  the  Compfmies  Aot,  1862,  ought  tn 
treated  n-,  j  ri'.  vt  ■  unl  ijght  not  to  be  ^owo  witbcn: 
some  dear  reason  being  given  for  ic  I  tUak  tif 
cases  iranld  be  few  in  which  it  would  be  W 
allow  anyone  to  inspect  the  depoeitaoBa  gauiaiHf. 
A  separate  «aae  ought  to  be  made  for  the  inspseliM 
of  each  deposition,  although,  of  course,  the  stmr 
reason  might  be  sufiicient  in  the  case  of  two  at  more 
depositions.  Here  there  is  only  one  appho 
which  ia  by  Mr.  Davidaoo  lor  liberty  to  esa  hii 
depodtfoB.    The  reaaon  ia  timt  aa  aelioa  bee 

br  night  against  him  nrd  the  other  director*,  in  wkic'i 
ail  order  liaa  been  laada  that  ho  should  answer  crrtsin 
interrogatories,  and  before  doing  so,  he  is  uitumjly 
desirous  of  knowing  precisely  what  he  said  st  tot 
private  eTsminatffln.    The  examination  was  tabs 
more  than  a  year  ago  and  relate  to  matters  vhicl 
occurred  at  a  still  earlier  date,  and  on  the  oooasioiL  0; 
l  is  -xamiuation  he  had  no  opportunity  of  mskutx 
any  note  or  taking  a  copy  of  what  he  said.    In  fsct  hi 
would  not,  I  presume,  have  been  allowed  W  in 
BO  if  he  had  wished.  It  is  obviona  that  ^'sm 
fade  be  ought  to  be  allowed  to  aee  wlat  hs 
said.    That    was  the   view   taken   in    1S"'.2  in 
parte  Pratt   by  Sir   Gaurge  Jeasel  a&d   Brett  at-'- 
Cotton,  L.JJ.,  and  in  1895  by  Vaaghati  Williami.  J . 
in  In  re  Standard  (j/old  Mimng  C<L  1  ahoold  to*« 
thought  that,  if  that  were  all,  it  would  be  alaest  s 
matter  of  course  to  allow  the  applic;iut  to  ' 
deposition.    I  confess,  however,  thikt  I  waa  x*^ 
im{)rets"d  with  the  argument  on  the  other  ta^e.  Of 
c jurstt  it  does  not  follow  tiwt  because  he  ia  entitied  u 
see  bia  deposition  he  ought  to  be  alloered  to  do  is 
any  moment  he  may  choose.    And  here  it  is  said  is  ; 
substance  that  ho  ought  not  to  be  allowed  to  loe  ki*  ' 
deposition  until  after  he  has  put  in  his  angwi^r' t  >  tt-* 
interrogatories.    If  he  h«d  not  put  iu  a  dt^retici^.  <* 
had  put  in  what  might  be  called  a  blank  <l«f«x»af  "-j 
be  hlled  up  afterwanis,  I  should  be  inclined  to  ksli  . 
that  the  liberty  to  inspect  ought  to  be  pos^ss^ 
But  here  thi>  applicant         ji  it  in  a  defeuoe  to  li' 
action  which  does  not  appear  in  auy  way  to  beshW' 
defenoe,  and  iu  the  circumstances  he  says  <h*t 
ia  now  entitled  to  aee  hia  depoaiiion*  TImi  soom  i 
tha  fntthar  ol^eotioB  from  the  Jiquidfttor  ttet  ttt 
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action  h&8  been  brought  a^aiust  a  number  of  directors, 
each  of  whom  has  put  in  a  separate  defence  and 
bMB  intemgiKted,  and  each  of  woom  had  mmaatlj 
\ma  vomined  TCpaiately;  Chat  wdi  of  them  is, 
therefore,  very  much  iu  the  (lark  as  to  what  tho 
otbiOTf  have  »iu<l ;  aud  that  there  is  murt;  ch&oce  of 
the  truth  being  arrived  at  and  any  falsfhood  detected 
if  eaoh  ol  thtm  haa  to  aiMwtt  the  intamwatories 
baioM  be  aeaa  vhat  flie  oUma  liaTe  nid  in  their 
depositions,  I  f"^  1  tbore  is  rery  great  force  in  that 
ftrgntnent.  In  certain  states  of  fact  I  am  not  sure 
th^t  .4uch  an  objection  ought  not  to  prevail,  but  I  do 
not  think  that  primS/acu!  it  ought  to  do  ao.  aod  I  do 
Bot  thmk  it  ooglit  to  prevail  in  the  preaent  eaaew  If 
th--  rippHcRTit  is  prhuil  fiiri'  entitlea  to  insp»^ct  his 
Ur-j^vsitiou.  I  do  not  tliiuk  tliat  tho  merti  fact  that  ho 
la  ihnrgHil  wi'h  i-oiiiethiiig  in  an  action  Bj^'ninst 
Imnaelf  and  other  persons  ought  to  deprive  him  of 
)m  primi  facie  right  ol  inspection  unless  I  can  find  a 
fODspiracy  to  misrepresent  the  facts  of  the  case.  I  do 
Qot  see  anything  of  the  sort  here,  and  I  think  I  should 
I*  nctiug  with  t'  Hi  iiiii. Ji  ^nMj  Jcion  if  I  held  that  noni" 
of  the  defi»udantH  shuui  1  see  the  dflprisitioud  until  all 
had  answered  the  interrogatories,  1  think,  therefore, 
tkat  the  applicaat  most  be  allowad  to  see  his  own 
d^podlion.  Aa  the  applioant  haa  oflbrad  to  give  an 
laifl  Ttjikinp  to  use  his  best  endeavours  to  prevent  the 
oomiuunicHtiou  of  the  deposition  to  emy  other 
defendants  or  their  soIioitorB  or  coiuBel,  I  think  the 
BBdertaking  maj  ba  AOOapted.  The  liqoidator  mnat 
pay  the  applioant'a  ooata,  and  maj  retain  tlie  avonnt 
aad  his  own  ooata  out  of  the  oompany'i  aaaeta. 

KiUdtors  for  applicant,  .  f  mold  Williams  it  Co. 
SoUdtoza  for  liquidator,  Murray^  Hutchin*,  SUrlingt 


{From  the  Bufftm  Court  of  New  South  Walet.) 

Fab.  26. 

Xons  SrJOtWT  Ikvestmknt  akd  Tr.\mwat  Oo. 

V.  HiooiNS  AND  Others,  (a.) 

C'«/»pauy — Sltoret —  Contract — i'aid-up  efairts — I'uy- 
memt^QmpaniM  Aet,  1M7  (30  A  31  Fid.  c,  131), 
».  25. 

The  adoption  and  confirmation  by  dirtcUtra  of  a 
ttnWadt  mad*  hefon  the  formation  of  a  cvmyaiii/  III/ 
}x-rfvn$  ptivporti iifj  to  ad  on  behalf  of  the  ct/inpar,//  '/c  s 
m  t  crtute  any  coiArudaal  relatiim  bttuteu  the  company 
ond  the  othtr  party  to  the  contract. 

Where  a  »um  it  jmyahle  by  a  shareholder  in  cash  to  a 
(■mpany  it  is  sufficient  to  satisfy  the  requiremente  of  the 
'2-)th  section  of  the  Comjtanies  Act,  I8GT,  if  tfir  i  um^<any 
a'jTfts  iciih  the  shareholder  to  accepl,  as  a  stt-off  and 
dticharye,  a  like  turn  then  fttiftMe  ijf  the  eompany  to 
the  tkmthoider* 

Spaigo'a  caae,  SI  fT.  A  306,  Z.  B.  8  Ck.  App.  407, 
oppTOved* 

Larooqne  v.  Beavoheuia,  U  IP.  11. 639,  [ISDTl V. 
iS»,/oUoued, 

The  facta  tn  ataled  at  length  in  ihair  kfdshipa* 

judgment. 

(«.)Seportad  by  O.  H.  nu  An  ox,  Esq.,  BnrriMti*r> 

at- Law. 


Cozens- Uardj/,  Q.C.,  Oroevenor  Woodet  Q.Ct  and 
Chrietopker  Jamee,  for  the  appellant. 

A,  T.  Lawrence.  Q.C.,  Compton' Smith,  and  B.  A, 
IlaUt  for  wme  of  the  raspoodanla. 

Swin/en  Betdff,  Q^C*,  and  A*  R*  Keiiy,  for  other 
respondeota. 

The  judgment  of  their  lordships  (Lords  Moiinis  and 
Davby  and  Sir  liu  ixabd  Couch)  w^is  dolivured  by 

Lord  Davky. — This  is  an  appeal  by  the  (^Bsia 
liqnidatw  of  the  North  Rydney  Investment  and 
Tramway  Co.  (Limited)  (now  ia  liquiitiitiou)  from 
an  order  of  the  Supreme  Court  of  Xew  Houth 
Walfs  iu  Equity  made  on  the  Sth  of  Nuvember,  1805, 
disuiiH>«iug  an  application  by  the  liquidator  by  way  of 
Hiiuimoua  that  a  call  of  £M  ISi.  4d.  be  taada  on  the 
contributories  of  the  company.  The  real  question 
involved  is  whether  certain  sbarM  in  the  company 
hold  by  imd  rcgiHtorfd  in  t}i'»  hhimps  of  the  respon- 
deuts  respecUvely  bad  or  had  not  been  paid  for  in 
cash  within  the  meaning  of  section  57  of  the  CompaoSat 
Aoc  of  the  Oolony,  whioh  ia  aalNtantiaUy  in  the  aama 
terms  as  Motion  25  of  the  Imperial  Companfea  Act, 
18fi7. 

The  facts  on  which  the  answer  to  this  question 
dependa  are  aomawbat  oomplicated  but  an  not  in 

dispute. 

By  contrada  made  in  Maroh  aad  April,  IMS,  one 

Charles  Arthur  Mitrcsby  Billyard  contracted  for  the 
purchase  of  a  tract  of  laud  in  North  Sydney.  The 
aggregate  purchase-money  was  £134,000,  and  of  this 
amooct  it  was  agreed  that  £3«i,000  should  be  satisfied 
by  partly  paid-up  sharea  of  a  company  to  be  formed 
to  work  and  acquire  the  property.  Billyard's  rT  jp.  t 
was  to  sell  tho  property  to  such  a  company  ui  an 
enhan  :ed  price,  and  hia  ideas  as  to  the  profit  obtain- 
able beeui  to  have  grown  from  time  to  time  as  matters 
proceeded. 

Shortly  afterwards  a  prospectus  was  issued  of  a 
syndicate  which  has  beeo  called  in  the  argument 
Syndicate  No.  1.  Itisentitled  "  Syndicate  prospectus 
oi  the  North  Sydney  Investmeut  Co.  (limited), 
capital  £300,000,  in  sixty  shares  of  £5.000  each, 
payable  one-thacd  in  oadh  one- third  months  "  (tho 
words  **in  three  **  are  aoddentaUy  oinlttedV  "  intereat 
iiix  p<r  cent  added.  The  balance  is  not  likely  to  be 
rtquired.  Two  and  a-half  per  cent,  upon  the  sub- 
aeribed  capital  will  be  charged  to  cover  all  pre- 
liminary eacpMMea  in  oonnaotioo  with  the  nriuiioato. 
Provlaiotnl  dbeetora,  0.  A.  U.  Billyard,  J.  W. 
Clitf,  Alick  Oebornc."  The  prospectus  then 
states  that  the  syndicat<j  formed  for  the  }>urp>oee 
of  acquirin;:  the  lands  described,  beitii^  tbuae  com- 
prised in  Billyard's  contracts,  and  after  stating  the 
character  and  advantages  of  the  property  and  other 
details  not  material  for  the  j  rchent  {lurpose  con- 
cludes thus  :  •*  The  terms  of  purchase  are  as  follows  ; 
Total  purchase-iuoney,  JL.'OO.llOO,  payable  one-third  in 
cash,  one-third  by  promissory  note  at  three  mouths, 
with  six  per  cent,  added,  balance  can  remain  for  three 
years  at  the  lowest  bank  rate  of  interest  if  required, 
and  the  owner  will  join  in  the  conveyance  of  any 
portion  sold.  Immediati  ly  the  full  number  of  shares 
has  been  aubioribed  it  is  proposed  to  place  the 
property  in  the  English  market  and  it  is  thought  that 
wilh  the  namaa  aaaodated  aod  the  soundness  of  the 
ottdertalring  there  will  ba  no  dlffioolb^wbatofar  in  dia- 
posingof  the  prt^artyatnnundeGiaedlynotlaaafhaii 
half-a-million." 

This  syndicate  was  not  registered  as  a  joint-stock 
company  with  limited  liabuitv.  The  wmilo  of  the 
flhares  were  aubscribed  by  vaiuMia  peiaona,  imladnig 
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Hjggin*  Bod  Hogan,  two  ol  the  raipondenU,  wlio  paid 
in  «aah  on«>tiiiid  of  the  smoiuit  of  three  Amrm,  end 

gave  promissory  notCR  for  anotber  third  with  6  j)er 
cent,  intureat  iwlded.  The  receipt  given  to  the  respon- 
dent Higgina  ia  hradod  "  Noith  Syf^ncy  Invoptment 
Co.  (limited V'  and  tlie  aum  of  jL:i,(i6<»  ISs.  4d.  is 
thereby  stated  to  have  heen  paid  as  a  depodt  on  one 
share  iu  the  above  company — in  the  company  to  be 
registered  with  limited  liability.  The  promoter 
determined  to  change  the  came  of  the  iutendoii 
company  and  to  increase  the  nominal  capital  and 
*  the  amount  of  the  purchase-money.  AoOdrdiogly 
he  •horcly  afterwaios  ianied  another  pro^eotus 
of  what  lias  been  called  Syn^Boate  No.  2.  This 
document  is  in  the  following  terms  :  "  SyTidif  ate 
prospectus  of  the  North  Syduey  Investmem  and 
Tramway  Ck>.  (Limited),  to  be  registered  under 
the  OompanieB  Statute,  1871.  Oapital,  £500.000  in 
100  iharae  of  £5,000  each,  one-tirird  payable  in 
cash,  one-third  iu  three  moutha,  interest  nix  }>er  >  <  lit 
added  ;  the  balance  is  not  likely  to  be  remur&d.  Two 
and  a-btilf  per  cent,  upon  the  subscribed  capital  will 
be  charged  to  oover  all  preUmimu^  expenMe  in  oon- 
neetion  with  the  syndicate."  The  names  of  the 
provisional  directors  and  deacription  aiirl  piirticulars 
of  the  property  iin<]  the  terms  ui  purchane 
(substituting  £.300,000  for  £300,000)  are  then  set 
forth  as  m  the  former  prospectus.  It  then 
Slates:  "The  contract  with  tbe  vendors  and  the 
memorandum  and  articles  of  association  may  be 
inspected  at  the  office  of  the  solicitor  to  the  com- 

Jtany."     Attached  to  the  second  prospectus  was  a 
orm  of  receipt.    The  form  filled  up  and  given  to 
the  respondent  Alloook  was  as  follows : 

"  BeceiTed  the  sum  of  ten  thousand  pounds,  being 
flist  and  second  payments  (l'^^^  interest 
deducted)  for  three  shares  in  within  sjnidicate  as  per 
prospectus.  Tbi«  receipt  to  be  rt^tnrned  upon  receipt 
of  share  certificate  in  limited  company  from  Jas. 
Serriee  4  Ca  ^Signed)  J.  Wooll.  solicitor  for  the 
Helboarne  portion  of  the  syncKoate  and  (by  his 
request)  for  the  vendor." 

No  doubt  the  arrRTigomcnt*  for  obtaining  the  ehare 
capit 111  :  ilii  (  omiiany  were  not  made  bo  caretully 
or  skilfully  with  a  view  to  the  ezigeooiee  of  the  law 
as  they  might  haTe  heen«  Bnt  on  a  earafnl  oonsidera- 
tion  of  the  language  of  these  documents  their  lord- 
ships come  to  tbe  conclusion  that  both  prospectuses 
were  and  were  intended  to  be  an  invitation  to  subscribe 
lor  shares  in  a  joint-stock  ctimpany  then  about 
Iq  1)6  r^gistertd  with  limited  liability,  the  memo- 
laadnm  and  articles  of  association  of  which  were 
offered  for  inspection  in  the  second  prospectus  with  a 
^-^ew  to  tin  j  i.rchase  by  that  company  of  the  property 
iu  question,  and  thFit  consequently  the  money  paid  by 
the  subscribers  on  the  terms  of  fhe  prospsotoses  was 
intended  to  be  sfupUed  in  pajOMit  np  of  shares  in  the 
oompany  when  formed,  and  further,  that  the 
promoter  who  issued  the  prospectuses  and  received 
the  money  of  the  subscribers  was  bound  so  to  apply 
the  amounts  paid  by  them  and  to  procure  share 
oertifioates  to  be  issued  to  the  several  subsoiibets  in 
SKohange  for  the  reodpta  held  by  them.  Thesob- 
HrT:l  i'r<i  on  the  first  pro8j>ectus  might  have  raised,  and 
[liS  will  presently  appear)  did  raiae  questions  as  to 
their  position  under  the  second  prospectus,  but  (as 
will  also  appear)  they  accepted  tbe  position  of  •hate- 
holders  in  the  compaujr  ana  for  valuable  oonaideration 

■waived  any  such  questions. 

A  contract  purporting  to  bear  date  tlie  '2'Uh  of 
March,  ISSS,  was  made  between  om-  .John  ^Yilliam 
Cliff,  described  a8  the  veudor,  and  certain  peisons 
described  as  "trustees  for  tbe  company  hereinafter 
mentioned,"  whereby  after  reciting  that  a  compuny 
with  limited  liabilitj^  was  about  tu  be  formed  having 


for  its  ol^eets,  atnongst  other  things,  the  purchase  of 
the  lands  hi  the  sdiedule  (being  those  purchased  by 

Billyard)  luirlpr  the  name  of  the  "North  Sydney 
Investmeiu  and  Tramway  Co.  (Limited),"  it  was 
agreed  that  the  vendors  should  sell  and  the  company 
should  purcbase  the  lands  in  question  tor  £ol:^dOO, 
to  be  paid  as  follows— viz.,  £171.100  in  cash  oo  tiie 
signing  of  the  agreement,  a  further  sum  of  £171,000 
at  three  months  from  the  date  of  this  agreement  with 
iiiti  re>t  at  G  per  cent,  per  annum,  and  the  remnining 
sum  of  £170,600  to  remain  on  necority  u{  t  he  property 
with  interest  at  the  same  rate.  Cliff  (who  was  nasssd 
asoneol  thajptofimonsidixeetorain  bothpcospactnses) 
was  admHteoIy  llie  nominM  sod  eg*nt  of  BiDyBvd.  Ihs 
vendor  and  promoter.  Tli-  iddition  of  £12,500  to 
the  parchase-mouey  obviously  repr<isents  the  yex 
cent,  charged  for  the  expenses  of  the  syndicate.  Mr. 
Goseos-Hudy  oontended  that  tbe  contract  was  not 
ezeonted  nnm  after  tlie  date  wUkdi  it  purports  to 
bear.  This  may  very  likely  be  so,  but  m  vie» 
which  their  lordships  take  the  point  is  immt4U^al. 

On  the  6th  of  May,  18SS,  the  North  Sydney  Invegt- 
ment  and  Tramway  Oo.  (limited)  was  registered  with 
fhe  ohjeot  (amongst  other  things)  of  adopting  and 
carrying  into  effect  tbe  contract  dated  the  26th  ol 
March,  1888,  and  witL  a  i::apital  of  £1,000.000  divided 
into  200  shares  of  £.5,000. 

The  first  meeting  of  tbe  directors  of  the  cotn 
was  held  on  the  22nd  of  May,  1888.   The  sevrntarr 
placed  before  tbe  meeting  a  document  signed  by  Qifl 
which  is  of  the  greatest  importance.   This  dooament 
is  in  the  following  terms  : 

"North  Sydney  Investment  and  Tramway  Co. 
(Limited).  I,  John  William  Cliff,  the  vendor  in 
contract  dated  the  26th  da^  of  Msnih,  1888,  hatabf 
acknowledge  to  have  received  from  eadi  of  ni 
following  flnHreholders  in  this  company  tbe  re*piectivt 
sums  uf  (  )  auiouuting  iu  all  to  £33^,3;i^  (i*.  Sd." 

Then  follows  a  schedule  of  the  subscribers  to  the 
syndicate  (tnoluding  the  preesnt  xeapoodents)  m 
alphMhetical  order  witii  denoting  nnoiDen  agauut 
their  several  names  of  tli-  ir  tihurea,  Hmountiug  m  all 
to  100  shares,  and  showing  thu  uuuiber  oi  sbaica 
subscribed  for  by  each  of  them. 

Thi^  minutes  of  the  directors'  meeting  record  that 
"The  seoretary  reported  the  present  position  of  the 
oompany  and  e.xhdjited  the  vetidor's  reovijit  to  tbe 
shareholders  for  the  sum  of  £.'3, .33'$  S<1.  {>er  share, 
■  iDtkinf?  in  all  a  payment  of  £33;j,3.J.'i  H*.  Sd  ,  which 
was  accepted  by  the  board  and  iuitiailed  by  the 
chairman."  The  contract  of  the  26th  of  Mareh, 
1S88.  was  then  "adopted  and  oonflnnad."  Tve 
directors  and  the  secretary  were  directed  to  sign  **the 
share  certificates,"  and  an  appointnuent  was  made  for 
tbeir  so  doing  on  the  following  day,  also  for  tlie 
affixing  of  the  company's  seal  thereto.  Aud  tbs 
secretary  was  directed  befote  issuing  tbe  share  osctU- 
«itee  to  ohtain  from  esdi  shai«h«Ider  Iris  syn&ats 
receipt  and  also  to  obtain  his  signature  to  tbe  artic!<^ 
of  association.  Bnt  no  allotment  was  made  by  th« 
diiaobwa  fai  ojipaoss  tsnaw  of  any  ahaies  in  the 
oompany. 

The  secretary  proceeded  to  aot  on  fliase  lesulnliuns 

All  the  r»«pondents  received  in  exchange  for  tbeir 
syndicate  n^ceiptd  certifif«tea  of  the  corrt^«poniui^ 
shares  in  the  oompany  which  were  c<»rtit:«i  *• 
paid  up  to  the  amount  of  £3,333  6«.  ^.1. 
per  slune.  And  the  names  of  the  retpoodeot* 
were  severally  entered  in  tho  register  as  holders  of 
their  shares  (described  eim  allotted  nn  the  22nd 
of  M.iy;  with  that  amount  ■  ;t;il.  The  aooc-ptaDoe  by 
the  respondents  of  the  shares  removes  any  diffiiml^ 
as  to  Cliff's  authority  to  apply  for  shams  in  thdr 
names  or  in  ooBsequence  of  the  increase  of  As 
nominal  capital  to  £1.000,000,  or  «8  to  the  dirastoc^ 
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aatbority  to  allot  tbem.  Their  lordship*  are  diipoaed 
to  thick  that  GlilF  }aA  an  implied  authority  to  apply 
for  duNTM  IB  i3b»  oamec  of  tba  mlMOEiberi,  bat  it  u  not 
neeemuy  to  d^dde  the  point. 

Tn  October,  ISSft.  each  of  the  shares  of  £3,000  wm 
subdivided  into  fifty  shares  of  £100  each  with 
£66  13a.  4d.  p«r  share  pnid  thereon.  Calls  to  the 
amonot  of  £16  and  £17  Os.  Sd.  have  been  paid  before 
and  since  the  liquidation,  and  the  demand  of  the 
liqiiid«tor  it  thgnfoow  for  the  ram  originally  owdited 
on  the  riunw,  wbkih  booonteoda  haa  not  been  paid  in 
caah  as  required  by  the  statuto. 

Thp  Jpamed  judge  iii  the  court  below  has  on  these 
facts  decided  in  favour  of  the  respondents,  holding, 
Ist,  that  by  the  directors  adopting  and  confirming 
the  contract  of  the  26th  of  Manih  the  oompany  made 
it  tht^ir  own  contract;  2od,  that  the aooeptanoe  by  the 
eompaay  of  Cliff's  receipt  amounted  to  an  acknow- 
ledgment that  th<^  money  bad  been  paid  to  the 
oompany  in  cash  ;  3rd,  that  there  was  on  the  22nd  of 
Iby  a  present  debt  due  to  the  coiupany,  and  also  a 
present  debt  due  by  the  company  which  could  be  set 
off  one  against  the  other  in  such  a  way  as  to  supf>ort 
a  plea  of  pajrment  in  lnw.  For  the  reasons  pre- 
entij  stated  their  lordships  do  uot  differ  from 
tba  ccmolmion  of  the  leanied  judge  altboogh  th«f 
cunot  aeaent  to  tiie  grtnmda  oF  bis  judgment.  Thefr 
lordships  do  not  think  that  the  adoption  and  con- 
Ermatiuu  by  directors  of  a  contract  made  before  the 
formation  of  the  company  by  persons  purporting  to 
act  on  behalf  of  the  oompany  creates  any  contractual 
relation  whatever  between  the  oompany  and  the  other 
party  to  the  contract  or  imposps  any  obligation 
whdtersr  on  the  oompany  towards  that  party.  Tbey 
think  the  pxoposition  maintained  by  the  leanied  Judge 
is  opposed  both  to  principle  and  authority,  and  that 
the  judgment  in  the  cnwi  of  [n  re  Johannetbury  Hotel 
r,K,  39  W.  K.  2(iO,  [ISfdj  1  Ch.  119,  referred  to 
by  the  leamtd  judge  is  to  the  contrary  effect.  Nor 
can  their  iordabips  hold  that  the  acceptance  by  the 
dirantws  of  CliflTs  receipt  was  au  acknowledgment  of 
najmeotofcaab,  and  even  ii  it  wen,  tbeooeifeion  under 
Ilia  atatttte  n  whether  eaah  hai  been  paid,  not  whether 
a  recfipt  has  been  givan  or  payment  baa  been 

!M;kuowledgtd. 

Tliei  inaccuracy  of  difTs  d  uii n  i  t  and  the  irregu- 
larity of  the  directors'  proceeuujgi.  ara  patent.  Cliff 
had  not  received  the  money  of  the  subscribers  as 
Tcndor  to  the  company,  but  he  or  his  princiital,  Bill- 
jaid  (the  promoter),  had  rec<>ived  it  on  the  tenns  of 
the  prospectus — i.e.  {«•  their  lordships  have  already 
said)  for '  the  purposee  of  the  subscribers  becoming 
shareholder*  i  f  -t  coiupany  which  shcul  ?  "i' quire  the 
prop»Tty,  and  obtaining  for  the  shareholders  share 
certitic*tes  iti  e.xchiinge  for  their  syndicate  receipts. 
Nor  could  ChS  retain  the  subscribers'  money  in  part 
payment  of  the  purchase-money  payable  by  the 
oompany  (if  they  should  putohaae)  beoanae  w«a 
not  Hie  company's  money,  and  wooSd  not  become 
so  until  the  shares  were  allotted  and  the  money 
J  aid  or  properly  credited  to  the  company  iu 
pnyiuenr  up  of  the  shares.  Looking  u  the  facts 
by  th*f  light  of  the  previous  documents  and  dealings 
and  the  relation  of  the  parties  to  each  other,  their 
lordebipe  think  that  Cliffs  document  was  iu  substaooe 
aad  cAot  an  application  for  and  on  behalf  of  the 
pmMM  nanwd  in  the  aobcdole  lor  ahamt  and  that 
Uke  dfreetore  aetad  npoa  aod  aooepted  that  appUoa- 

tion  by  putting  the  nana's  of  thoiic  ]>«r(<uns  OQ  the 
rf'pistCT  and  giving  them  uotice  they  hud  done  so, 
whj  ;i  r-  i;  t-rsoded  the  necessity  for  any  formal  allot- 
ukcuL  Thfir  lurdahips  also  think  that  Cliff's  document 
was  an  acknowledgment  tbet  be  bod  received 
£333.333  6t.  8d.  fiwm  the  mbM'ibero  appropriated 
io  the  pajment  np  of  the!"  iharm  «cfcp4uy, 


bat  be  wae  wrong  in  etating  that  he  had  reoeivad 
that  imnaa  vendor  or  in  oUtming  to  retain  it  aa  part 
of  his  porcbaae  mcney  aa  againat  the  company  who 
had  not  at  that  time  entered  into  any  contract 

with  him  or  his  princiijal,  Billyard.  Their  lorif-liips 
do  not  think  that  in  these  circumstances  ClifT s  Bcknaw- 
ledguient  of  having  received  the  £333,333  Gs.  8d. 
amounted  to  payment  in  cash  to  the  oompany,  and 
oonsequentlv  the  direotors  were  wrong  in  oreliiting 
the  aharahoideri  with  the  payment  oi  that  amoont  on 
their  ahazee  aa  on  the  2Saa  of  May.  Bnt  ttieb  dalag 
so  was  e>-idenoe  of  the  amomt  to  bo  paid  on  €b» 

shares  on  allotment. 

However,  on  the  29th  of  Fk'ptember,   1888,  the 

Sroperty  was  conveyed  to  the  couipany  by  four 
octunents  <d  that  date.  Tlie  porohaee-money  of 
£dl2,d00  wae  paid  and  discharged  by  the  appropria- 
tion and  ratahMr  of  £333,398  6e.  8d.  in  Cliff's  bande 
and  two  mortgagee  dated  the  Ist  of  October,  1888, 
and  the  22iid  of  October,  1888.  made  by  the  oompany 
to  Billyard  ai:il  Cliff  for  £149,100  138.  4d.  and 
£30,000,  making  l<jgether  £179,1()G  133.  Id.  The 
two  sums  of  £333.333  (ja.  8d.  and  £l7{*.16ti  13«.  Id. 
make  together  £o\2,')00.    In  other  words  the  com- 

J>any  gave  credit  to  ClifT  and  his  principal  Billyard 
or  the  £333,333  Gs.  Sd.  in  Cliff's  or  Billyard's  hende 
apeoifically  appropriated  to  the  payment  up  of  Hm 
subecnliHra'  yh  ir-  t  in  the  comiiany,  and  got  credit 
for  that  iiiii  luiit  ct  the  purchase-money.  Their 
lordships  tiiink  1.1  in'  tll]^  t.rausfn  1 1.  ,a  was  a  payment 
in  cash  on  the  subscribers'  sbaree  ou  that  dat«,  which 
wotild  satisfy  the  statute  in  aooordanoe  with  tbe 
dedaicms  of  the  English  ooarta  in  Spargo't  cote,  21 
W.  E  »)6,  L.  B.  8  Ch.  App.  407,  and  Ferrao'$ 
ea««^  22  W.  B.  886,  L.  B.  8  Oh.  ^p.  9M,  and 
tbe  dedaion  of  this  boaid  in  Zantqut 
neauchtmhi,  46  W.  R.  639,  [1897]  A.  C.  358. 
There  was  a  sam  payable  by  Cliff  to  the  company 
for  the  specific  puritose  of  pnying  up  the  shiires,  and 
there  was  a  like  sum  payable  to  the  vendor  for 
purchase-money,  and  it  was  not  nec^sary  th^ 
the  pai  ties  should  go  through  the  form  ol  Imnding 
the  money  over  and  reoeiviDg  it  bacik,  or  giving 
cro!-H  cVi^q'tiH.  Tt  iM  Rijfifient  if  the  shareholders  can 
show  tiitti  liicir  .-.harts  are  paid  up  to  the  extent  of 
tbe  money  iu  Cliff's  hands  although  the  payment  '.vhm 
not  miidfi  at  the  time  or  in  the  manner  erroneously 
imputed  by  the  directors. 

One  other  point  which  waa  made  by  oounsel  should 
be  mentioned.  It  appeon  that  in  the  year  1888 
certain  of  the  subeoribeni  on  the  terma  ol  the  WO- 
speotuB  of  Svndicate  No.  1,  indnding  the  raapcmiMnta 
Higgins  and  Hogan,  claimed  to  participato  in  the 
enhanced  price  obtained  by  Billyard  above  £300,000. 
Thus  claim  waa  compromised  by  the  payment  of  a 
sum  of  money  and  the  transfer  of  oertain  aharee  in 
the  company  If  Bil^vd  to  the  objecting  ehara- 
liolden.  Araleaaewaaezaontedinwhiehthememben 
of  the  erndioate  in  eome  reepeeta  treated  tbemadree 
as  vendors  to  the  company.  Mr.  Cozens-Hardy 
argued  that  this  docutnent  was  evidence  of  the 
true  position  c>(  tlj>'  ;:>artiea  and  that  they  w^rn  pre- 
cluded by  it  from  saving  that  the  moneys  paid  by 
them  were  paid  as  a  deposit  on  the  shares  in  the 
company  to  be  registered.  The  release,  however, 
waa  oertainly  not  an  estoppel  as  bntween  the  reepon- 
deota  parties  to  it  aod  the  liquidator,  and  their 
Iordabips  do  not  think  that  they  are  prednded  by 
the  form  of  the  release  from  showing  the  terms  upon 
which  they  really  paid  their  money  as  appearing 
from  the  receipts  given  and  the  other  doL  i;m>  iit^. 
The  oompromiae  was  subsequent  to  the  completion  of 
the  purchase  and  the  payment  of  tho  tbtlWi  and 
was  in  truth  res  tnler  aliet  actn* 
Their  lordeb^  wOi  th«afofn  fanmUjr  idfiH  Her 
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ICajestj  that  the  appeal  most  be  dismimed.  The 
•iniaUaate  nuut  pay  u,«  oocto  ol  it,  bat  then  will  be 
oofy  one  Ml  of  oosti  between  dl  lb*  w^wototo. 

ftdioitan  for  the  appellant,  ir»mi«f«  A  HooIbmii. 

SftKBitow  flov  tbe  nipoiideiite»  fll  ^  (ifraAom  ,* 
iMfen,  J9My»  <l  Ntffh. 


Otouct  of  a^iiiaU 

Appeal.  J 
(A.  L.  Smith,  Yaughan  WUBttUi,  [  Afd  29. 

mad  Homer,  L.JJ.)  ) 

Jones  v,  Oceak  Coai-  Co.  (LmiTm)).  (a.) 

Matter  and  aervant — Employer's  liability — Accident 
to  workman — Amount  of  compenMtion  —  "  Averagt 
wetkiy  tamings  "  —  Workmm't  Compentaiiou  Ad,  . 
1W7  (eo  4ft  61        e.  87),  8dM.  I.,  d.  1  (b). 

By  Schediih'  /.,  cluugc  1  (b),  of  tht  Workmen*S  Coin- 
pattation  Ad,  1897,  the  compemation  under  the  Act 
thall  be,  *'  (b)  where  fotet  orpatlM  mu^aeify/or  work 
rettdtt  from  the  ityurjft  toeMjf  payment  during  the 
incapacity  after  the  teamd  week  not  exoteding  50  per  cent, 
of  his  iivtritgt  iV'ihhj  tariiimjt  durinfj  tJif  fir^viiniri  (ivi  h-t 
months  if  he  has  been  to  long  employed,  but  if  not,  then 
/or  mm  Itss  period  durii^  wkick  Ae  hat  been  in  the 
tmnteifmeni  </  the  msm»  Mnpfpyr^  me&  weMy  ^pa/yment 
not  to  exoetd  one  pound,** 

A  worktnun  im-i  injnrul  hy  an  nc'^id'iif  ari-itoi  oif  nf 
and  in  the  courne  if  hts  employimnt.  During  ti,e  yrur 
prti  tdiiiij  tht  accident  the  workman  went  out  on  ttrike, 
and  hi»  ea^^oymaU  loM  thommon  terminuted.  After 
iho  ffrifee  va»  over  he  went  had  into  ihe  emplaymeut  i  f 
the  aarne  emjdoyer  under  a  new  co.'trurl  if  tmphyment, 
and  remained  there  uniU  the  acadt^d  hajijitned. , 

Ileld,  that,  in  atcertuining  the  average  weekly  eamingi 
for  tlte  ourpote  of  auetting  coa^pentation,  iHatnutdi  at 
ihe  empioymttd  before  the  $trihe  wa$  UrmtnaUdt  the 
period  of  emiAoymad  nAotpmt  to  tht  ebrike  could  aXone 
be  cotuiderea. 

Appml  from  the  award  of  the  jud^e  of  the  Merthyr 

Tydvil  Ciji:nty   Court  upon  proLordiiigs  u>  ii^si 
OomptiUHstioD  under  tiie  Workmen's  CompenBution 

Tbo  appella&t,  ThoniM  Johm,  «m  •  workman  in 
the  employmeiit  of  the  rMpondente,  the  Ooaao  Goal 

Co.  (I jnuted),  on  the  datn  of  the  aocideut,  the  3rd  of 
October,  1898.  The  appellaut  had  for  some  montba 
prior  to  the  lat  of  April,  1898,  including  the  month 
of  October,  18B7,  wocted  lor  tiie  reepondenta  uader 
an  agreenient  of  tiie  let  of  Jtasaary,  1892.  This 
a^reem«nt  was  tomiinated  by  blx  mouths'  notice 
given  by  the  nion  under  a  clanse  to  that  tffect  in  the 
agreement,  and  the  individual  contracts  between  the 
employers  and  workmen  were  texminated  by  notioa 
given  by  the  employers  uiidar  another  oImn  in  the 
agrot-'ment,  which  notice  expired  on  the  31st  of 
March,  \S'JS.  The  Sjutli  Wales  strikw  or  lock-out 
then  intervened,  and  lusted  from  the  Ist  of  April, 
1898,  to  the  aik  of  iSepteuber,  1898.  Tha  appellant 
reanmed  employment  with  the  respondenti  on  the 
12th  of  S^tamher,  1898,  under  a  new  contract 


(a.)  Reported  by  V.  F.  BABUY,  Esq.,  Banieter- 

•t-biw. 


containing  new  terms,  and  si^ed  the  contract  book. 
Xbe  amMUHit  baviv  been  injured  by  an  aoeidiMit  o& 
Uie  3ra  of  Ootober,  1896,  arising  oat  of  and  in  tls« 
course  of  his  employment,  the  ri'sjxmdenta  cont^B:-! 
that  in  order  to  ascertain  the  appellant's  averii; 
weekly  earnings  the  two  periods  of  emp!oyn:i'^" 
before  and  after  the  strike  during  the  twelve  mootlu 
preceding  the  accident  must  be  ^en  togethar,  epos 
which  basis  the  award  would  be  Ss.  6d.  a  week. 
The  appellant  contended  that  the  period  from  tii» 
12th  of  September,  189S,  to  the  date  of  the  acvji  -;- 
shoiild  be  taken,  upon  which  basis  the  award  woaid 
be  15s.  9d.  a  week. 

The  county  court  judge  adopted  the  reipoodectf' 
contention,  and  assessed  the  oompenition  at  to.  f^>i 
ft  week. 

Crippx,  Q.C.,  and  W.  D.  Benton,  for  the  apj>el!At  • 
— Schedule  I.,  clause  1  (6),  contemplatas  uaui. 
uous  employment.     The  word  "period"  is  ia  tli« 
siiM^olar,  end  the  twelve  mootb**  period  mesas  »| 
penod  of  twelve  moipthe^  oontfarafiae  or  omesnten  | 
employment,  and  the  less  p^^riod  nl'«i  ynf^in*  i  •••<r,-' 
of  continuous  or  consecutive  «>mpluyiueiii.    In  ti; 
piresent  case  the  employment  before  the  strike  wte 
.  terminated,  and  a  new  employment  on  new  termt 
began  after  the  strike.   The  appellant  mig^t  have  gt  t 
employment  elsewhere,  and  need  not  have  retnraedt'^^ 
the  respondents'  employment.    It  was  n^t  a  mar*- 
break  in  the  employment  caused  by  the  workman 
taking  a  holiday,  as  in  Keatt  t.  Barrow  JtemaiiU  '  -.  i 
15  Times  L.  R.  141.    The  average  weekly  eannngtii 
most  therefore  be  taken  daring  the  period  from  thai 
12th  of  September  to  the  3rd  of  October,  1896* 

They  also  referred  to  Frice  Mnndon  4  Sm, 
ant©  p.  274,  [189f>]  !  Q.  B.  493. 

Rnt'jii,  Q.C-,  and  Arthur  LeiuU,  tor  the  re«poud*r,t\. 
— If  the  employment  haa  b4>ea  with  the  same  emplojr- 
during  the  twelve  months  preceding  the  accident 
though  the  woikmaa  may  have  ceased  to  work  darb^ 
part  of  that  period,  thenumbt-r  of  weeks  luring  whicii 
he  haa  been  at  work  during  that  period  must  be  tbe 
factor  for  arriving  at  the  average  weekly  earoin^ 
The  average  weekly  earnings  are  not  to  be  calcniitsrt 
upon  A  small  period  of  exceptional  imnilngf  At 
appellant  here  always  intmded  to  resume  emplef 
ment  with  the  respondents  when  the  strike  was  (7«w. 
and  was  nut  engaged  during  the  strike  iu  any  oth^ 
employment.  The  county  ooort  jad^  was  there- 
fore ijgbt. 

A.  L.  Smttr,  L.J.^ — This  case  raises  a  short  poist 
upon  Schednle  L»  olaue  I  {b),  oi  the  Wockakaai 
CompenMtkm  Aol,  1897.   Frur  to  tbe  Ist  of  April 

iM^si.  the  appellant  was  in  the  employment  of  tiw 
r«ii|)Ondents  under  tbe  terma  of  an  agreement  of  the 
Ist  of  January,  1892.  Tbe  oonn^  oovtt  jadflt  his 
found  a  faot  that  this  agreemMt  was  tmainettoi 
by  six  montba*  notice  given  by  tbe  men,  and  tk 
individual  contracts  li  t  ..'*>en  the  emp.loyer« 
workmen  were  termiuatt'd  by  notice  given  Ly  lir 
employoru,  which  notice  expired  on  the  ;Ust  of  MsTct. 
1S9S.  In  face  of  that  iindiag  wa  oaanot  ItcM 
there  was  a  ootttinaoQe  employment  horn  tike  StdM 
October,  lSf)7,  to  the  3rd  of  Oct  S-r.  Whaj 
the  men  went  out  on  strike,  the  api  eiJant  and  th* 
other  men  need  not  have  come  \xi\ik  to  tbe 
employers  again,  but  might  have  got  other  enpity- 
ment.  The  employment  was  therefore  tenmnniM  4n 
the  31st  of  March,  1898,  and  the  appellant  raoMMrf 
out  on  strike  until  the  5th  of  September.  1 S9S.  and  ae 
IliH  I  J' It  of  September  was  taken  buck  ag^in  mt.)  tt* 
respondents' employment  under  a  new  oootnct  QSB- 
taining  new  terms.  The  idimt  happened  OB 
„3rd  of  Outober  folio  wing.  The  Mnovn  of  ooafeMi-^ 
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tiou  payable  depends  upon  Schedule  I.,^  clause  1 
('>:.  In  luy  judgment,  "  during  th*  previous 
twelve  montlu "  means  a  conttnuoiu  eoiploymcnt 
dorinff  that  period.  80  also  with  regvd  to  the 
<ytfaer  limb  of  the  dMue,  "  for  any  Imi  period  during 
wbidi  he  bai  1»eai  in  tiie  employnMnt  of  fh«  Mm* 
employer,"  the  eniplnynu  1  t  iMiist  1)P  continuous. 
The  ap(>ellaat  has  not  Lttij  lu  the  employment  of 
the  lespondenta  continuously  from  the  3rd  of  October, 
1R97,  to  the  3rd  of  October.  1898,  bat  only  from  the 
12tli  of  September  to  the  9rd  of  October,  1898,  and 
this  latter  is  the  pmod  over  whiofa  the  average 
weekly  earnings  are  to  be  tdiem.  The  appeal  mast, 
tiienifor  e^  be  alio  wed*  and  the  awaard  mnit  M  Mnaoded 
1^  inserting  15s.  M.  for  Ss.  6d. 

Vai-Gha.v  'V\'II.I.lA.^^'^,  Ti.iJ.— I  agree.  The  facts  of 
this  case  make  the  case  easy  of  decision.  I  do  not 
know  whether,  in  what  I  aui  going  to  say  up<jti  the 
general  construction  of  the  enactment,  I  may  or  may 
not  take  m  view  eomiewbat  differ^t  from  that  of  my 
bfothw  A.  Ih  flmitb.  It  seems  to  me  to  be  a  diffi- 
cnlt  Act  to  constroo^  and  as  I  have  not  until  the 
present  sittings  been  called  upon  to  construe  tho  Act. 
and  as  my  brother  has  been  a  party  to  all  the  deci- 
aion.4  upon  it  from  ihi»  beginning,  I  should  he  sorry  to 
differ  from  him,  more  eBi>ecially  as  I  should  regret  if 
there  were  any  breach  in  the  continuity  of  those  deoi- 
siooB.  I  should  like  first  of  all  to  saya  few  words  upon 
the  faots  as  I  anderatand  them.  lb*  appdlant  waa 
employed  at  tbe  oonunenoement  of  tbe  strike  vnder 
an  agreement  of  the  Int  of  Jauviary,  '^P'J,  -.vfiifjh,  as  T 
undentatid  it,  contained  the  getiiial  l«rms  of 
tbe  contract  agreed  i[  1:  between  the  masters 
and  men,  such  as  the  rate  of  wages,  and  that 
agreement  oould  be  put  an  end  to  by  a  six 
months'  notice.  I  do  not,  however,  understand 
tiwt  the  agreement  of  the  let  of  January,  1892, 
governed  the  actual  employment,  which  was  a 
w<»«kly  or  a  monthly  employment.  The  effect  of 
giving  the  six  tnontbs'  notice  was  that  the  agreement 
came  to  an  end,  but  I  do  not  understand  that  a  six 
months'  notice  was  necessary  to  determine  the  em- 
ployment of  the  individual  workmen.  How,  upon 
tbe  facts  before  us  there  was  a  period  during  the 
tvetva  months  pieoeding  tbe  daU  of  the  aooidflnt 
when  the  appellant  did  not  ebooBfr-4o  my  wind  It  is 
immaterial  whether  it  arose  from  a  strike  or  from 
some  other  cause-  -to  work  for  the  respondents. 
After  thuc  j  i  riod  was  over  the  ap7>eLlant  raino 
back  and  again  entered  into  the  reepoudeuta' 
employment  under  a  new  contract,  and  a  few 
weeks  afterwards  the  accident  happened.  The 
qwatimi  beibco  us  is  whether  the  average  weekly 
eanmigi  are  to  be  calcnlated  during  the  period  of 
employmeot  snbseqaent  to  tbe  12tti  of  Sexttomber. 
l^nv  or  whether  the  two  periods  of  employment 
duruig  ihe  previous  twelve  months  before  and  after 
the  strike  are  to  bo  taken  together  so  as  to  arrive  at 
the  average  wt>ekiy  earnings.  We  have  arrived  at 
tbe  conclusion  that  the  last  ]>enod  of  employment 
from  the  12th  of  September  to  the  date  of  the  aosident 
{■to  bo  treated  aetM  period  during  whkik  theavwsge 
weekly  earnings  are  to  be  ascertained. 

I  proceed  now  to  state  the  reason.^  which  have 
induced  me  to  arrive  at  that  conclusion.  I  under- 
stand Schedule  I.,  clause  1  (/>),  to  mean  that, 
whether  one  is  dealing  with  a  period  of  twelve 
months  or  a  lam  period,  in  either  case  the  employ- 
ment aniat  be  a  oontinuoca  employment  with  the 
aaaw  employer.  Tho  fmpkijnMik^  however,  need 
not,  in  my  opinion,  be  a  oontinitoas  employment 

without  any  bn  ak  in  point  of  time.  In  nearly 
every  einnloyment  there  mtut  be  some  break  in 
The  qositioa  ia  whethv  the  niation  of 


master  and  we;  vant  substantially  existed  dunug  the 
whole  period,  whether  the  period  be  twelve  months 
or  less.  If  the  state  of  work  were  such  that  the 
master  oould  only  give  three  days'  employment  in 
each  week  to  his  men,  it  woold  still  be  true  to  say 
that  Che  employment  was  eontinnoiia  during  the  period 
because  tlie  relation  of  master  and  servant  existed 
daring  the  whole  time.  The  question  ia  whether  there 
has  been  any  In  nk  lu  (hat  relation.  To  answer  that 
quesUou,  one  must  test  it  thus  :  Are  the  facts  such 
that  if  called  upon  the  workman  is  wilUng  to  work, 
and  if  the  workman  asks  for  work  the  employer,  if  he 
has  it  to  give,  is  willing  to  give  it.  If  there  ia  a  time 
during  which  that  oannot  be  affirmed,  tha^  relation  of 
master  and  servant  has  not  daring  that  time  existed. 
The  relation  will  in  such  a  ca.se  have  been  broken. 
The  I  resent  does  not  seem  to  mo  a  case  where  for  a 
time  there  waa  no  work  for  thi  ki'  ii  t<j  do,  but  ilunnrj 
a  certain  time  the  relation  of  master  and  servant 
ceased,  because  fho  coukfan  wan  not  willing  to 
employ  tha  mm  and  to*  man  wen  not  willing  to 
woric  Tbe  eonolasfam,  Uierefore,  at  which  I  mm 
arrived  is  that  in  asoertaining  the  appellant's  average 
weekly  earnings  only  that  perioa  of  employment 
subfti  i.r  to  the  strike  can  betaken  into  consideration, 
because  when  tbe  strike  commenced  the  relation  of 

to  an  and. 


RojfKB,  L. J.— I  agree  with  tlia  viaw  aaqproaiod  1^ 
A.  L.  Smith,  ImJ.,  wiih  regavd  to  flu  oonatraotion  of 
danse  1  {h)  of  Sobedtde  I.  I  will  first  take  that  part 

of  the  cl'iii'^'-i  v/birh  di  'ils  with  the  perlol  of  twelve 
moniiia,  :f  thu  w  jrlviji  iii  has  been  so  long  ooaployed. 
It  seems  -n"  t  Yir  r  miib'!}'  dearthat  the  employ- 
ment therein  referred  to  raejius  a  substantially  con- 
secutive or  continuous  employment — that  is  to  stiy, 
the  workman  must  have  been  in  a  substantial  sense  is 
the  enrployment  of  the  same  emideyer  for  tha  period 
of  twelve  months.  For  instance,  if  at  tha  oOvmiMOa> 
ment  of  the  twelve  months  the  workman  had  woribid 
for  a  time  for  an  employer,  and  had  then  gone  for  a 
time  into  the  employment  of  another  employer,  and 
had  towards  the  end  of  the  period  roturnod  to  his 
former  employer,  the  employment  could  not  be 
said  to  have  been  continuoos  during  the  twelva 
montha.  Nowloome  to  theseooodpartof  thaolaoaa, 
wUbh  deals  with  employment  lor  wuf  Um  period 
during  which  the  workman  has  been  in  the  employ- 
ment of  the  same  employer.  In  my  opinion  that  also 
means  a  1  1  r  ,  [  during  which  the  workman  has  been 
sal:»timtially  iu  tbe  continuous  employment  of  the 
same  employer  op  to  the  time  of  the  accident. 
The  word  "periodr'  is  used  in  the  singular.  One  is 
not  to  go  bodi  to  a  former  period  of  employment 
wldoh  has  been  pat  an  end  to  and  add  it  to  u«  IMriod 
of  employment  immediately  preceding  tbe  aooident. 
This  second  part  of  the  clause  means  that  if  the  work- 
man ha.s  ni.it  been  in  substantially  tlie  same  consecu- 
tive employment  for  the  twelve  months  j^m  '  -ibug  tho 
accident,  then  the  average  weekly  eamiuga  mu^t  be 
calculated  upon  the  period  less  than  twelve  months 
daring  which  be  baa  been  in  snfaataalially  tha 
same  oonsecutive  smploymsnt.  I  think  that  tbe  word 
"  substantially"  is  imj-tortant.  I  agree  with  my  brother 
\'aughan  Williams  in  regard  to  that.  If,  for 
inHfance,  holi  inyi  u.- 1  y\ in,  1,  the  employment  would 
not  thereby  cease  to  bu  subatantially  oonsecutive.  If, 
again,  the  workman oonld  not  for  some  time  get  work 
tcom  his  enuployer  on  aooount  of  the  slackness  of 
trade,  thoagh  willing  to  work,  I  should  not  let 
that  circmnstanoe  wei^  with  me  in  deoiding 
whether  the  employment  was  or  was  not  oonseon* 
tive.  Tm  the  present  case,  during  the  strike  the 
appollaut  was  in  no  sense  in  the  employment  of  the 
I  espoudenta* 
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Apptal  allowed, 

Solioitoi*  for  the  appeUaat*  BiddM,  Vmuut  & 
BmiAt  for  WoUtr  Morgan,  Bntos^  A  Cb.,  Pontypridd. 

BolioitaBi  lor  fb*  nipoiidMiti,  W*  ^  L,  SimoM, 
Pioiiiiypiidid* 


(A.  h.  Smith,  CioUins,  and  |  April  22. 

Vani^  WilliAmB,  L.  JJ.) ) 

Hall  v.  Snowdo.v,  Httbbard,  *  Co.  (No.  2).  (a.) 
Matter  and  Bervan1  —  Em]>li>yfrn'  liability — Acddgntal 
injuriea  —  l'arU>rtf—lVhar/-\Vorkmen't(kmpenmtioit 
A«t,  1897  (60  A  61  Vict.  c.  37),  ».  7,  «ui-a?€f(Vm  2- 
Adory  and  Workthop  AU,  1878  (41  Vid.  c.  16),  «. 
68— Fuc^y  and  Worktlup  Ad^  18M  (M  A  09  Vict, 
c.  37),  as.  18,  23. 

j1  workman  woi  killed  by  an  accident  which  happened 
in  a  public  street  jutt  outside  his  employers'  wharf,  while 
ht  toot  leading  a  horat  and  cart  out  of  the  whar/  in  thf- 
eomrae  of  his  employmud.  Tk»  wMu/  wot  a  simple 
yard  ly  the  side  of  a  flonol*  «m(  M  iMelliMry  of  any 
kind  reus  ustd  on  it. 

Held,  that  the  wharf  was  not  a  factory  xoiiJiin  the 
meaning  of  tht  WwkmtCt  CompawaMoft  Act,  1807,  for 
it  did  not  come  loithin  the  definition  of  *' factor y  '  in 
section  7,  tub-secti-m  2,  as  Iting  a  wharf  to  which  any 
provision  of  the  Fuctfry  Adi  was  applied  by  the  Factur'J 
Act,  mo. 

The  provisions  of  section  18  <if  the  Factory  Act,  1895, 
with  respect  to  accidente  were  net  applied  to  it  by  eeetion 
23  of  that  Act,  for  no  accident  had  occurred  on  the 
wharf;  neither  were  the  provisions  of  section  ^  the 
Factory  Act,  1878.  withr^peetio  fA«  powen  ^in^ieters 
thereby  applietl  to  it. 

Appeal  from  the  decision  of  the  jud«^  of  the 
BIooDubary  County  Ooort  in  an  arbitntSoii  wider 
the  Workmen's  Oompemrtion  Aott.  1897. 

Hie  appUoant  wm  the  aole  depoDdaat  of  CfliailM 

Hall,  who  \v\<\  met  with  his  death  in  conseqaenoe  of 
accidental  mjarics  while  in  the  employment  of 
Snowdon,  Hubbard,  &  Co.  The  employers  were  con- 
tractors, and  were  the  oocapiers  oi  »  wharf  ualled 
Piatt's  Wharf  abutting  on  the  Regent**  Ouial,  which 
they  used  for  the  purpose  of  loading  1ii]T,irl  mud  and 
road  sweepings  into  b&rgeB  lying  in  the  canal.  The 
wharf  was  simply  a  yard,  and  no  mathinory  of  any 
kind  was  used  on  it.  Access  to  the  wharf  was 
obtained  from  th«  King's-road  through  a  gateway. 
Opposite  the  gateway  on  the  other  side  of  the  Kiug's- 
rosd  was  one  of  the  entrancos  to  the  St.  Pancraa 
Electric  T,irr},f;ng  fSt-ation.  At  the  time  of  the 
aooident  ano'her  firm  nf  contractors.  Bead  Brothers, 
were  engaged  in  laying  down  water  pipes  between 
the  canal  wd  the  electric  lighting  station,  and  these 
pipes  pasted  tiirough  the  gateway  and  across  the 
wharf. 

Hnowden,  Hubbard,  &  Co.  had  entered  into  a 
contract  with  Bead  Brothers  to  remove  the  loose 
earth  which  wm  dog  up  in  tiio  oontiB  <rf  w^^w^y  the 
trwioh  in  which  the  pq>w  were  Ind.  The  deoeaMd, 

who  iva-^  a  carter,  was  engaged  in  the  work  of 
removing  this  earth.  He  had  loaded  one  of  his 
employers'  carts  with  earth  on  the  wharf,  and  was 
leading  the  horse  and  cart  through  the  gateway  into 

(a.)  Seportod  by  F.  G.  Ruoku,  Bt^.,  Bumtor- 
at-Law. 


the  King|«-rawi,  Mld  wai  himself  walking  bickv.i-it. 
A  trollyHbden  witii  water  pipes  was  standing  in  ibe 

road,  but  the  deceased,  not  obserriog  thii,  C'>'j!inii'»i 
walking  b^kwards  and  oame  again  ft  the  pip^,  vA 
was  crushed  and  killed. 

The  ooun^  oonrt  judge  hald  that  the  accident  moss 
out  of  and  in  tho  ooone  of  the  employment  ef  I 
dpcfaq^d,  but  that  Platt'g  Wharf  was  not  a  fictoryl 
within  tbe  meaning  of  the  Woricraen's  CompeosaOM 
Act.    He  accordingly  decided  that  flM  WM 
not  entitled  to  oompensatian. 

Thn  nppUoMit  ^ipeuled. 

C.  A.  Cripae^  Q.C,t  Mid  Bailhache,  for  the  sppil- 
laut. — This  wnarf  is  a  factory  within  the  meaning  of 
the  Act.   By  section  7,  sub-section  2,  "  In  thu  Kx 
'  ft4jt  ry  "  li  Lfl  fhe  same  meaning  as  in  the  Fact orjici 
Workshop  Actd,  18T8  to  1891,  and  also  inclu  i-'i  any 
dock,  winrf,  ^oay,  warehouse,  machinery,  ur  pl«m. 
to  which  mr  pionaion  oi  the  Fsctory  Acta  is  asdad 
by  theFMtoryMidWbtUhop  Act,18M.*'  Thtilaidi 
us  l»ck  to  section  23,  sub-section  1,  of  the  Pactarj 
and  Workshop  Act,  189o,  which  enacts  as 
"The  following  provisions,  namely:    (i.)  SmKob 
eighty-two  of  the  pcinctpol  Act ;  (iL)  th«  provinopi 
<n  ^e  Factory  Aoti  with  recpeot  to  Mcidents:  (oi.) 
section  sixty-mght  of  the  priodpal  Act  with  respect 
to  the  powers  of  inspectors;  (iv.)  aectaoos  «gbt  tj 
twelve  of  the  Act  of  l8<Ji  with  respect  to  special  nl^ 
for  dangerous  employments ;  and  (v.)  the  ncomm 
of  this  Act  with  respect  to  the  power  to  mem  otim 
as  to  dangerous  machine*  shall  have  eWnct  ai  if-  i'  ■ 
every  dock,  wharf,  quay,  and  warehouse,  an  1,  sj  ;*r 
IS  r-liites  to  the  process  of  loading  or  unljaiisf 
therefrom  or   thereto,    all   machinery    and  pLu^ 
used    in   that  process    .    .    .    wero  included  )t 
the  word  factory."    The  provisions  contained  it 
tub-headings  (i.),  (iv.),  and  (v.)  would  not  appif 
to  any  wharf  on  wl  i  .h  llier-    was   no  ma-.-hmrff 
and  on  which  no  dangerous  employment  was  oam'4 
on.   But  Uie  provisions  contained  in  tob  hnudhm  [s.] 
and  (iii.)  are  just  as  applicable  to  an  ordinary  wfcwf 
at  to  a  whwl  to  which  dangerous  madiincrf  » 
attached.   This  wh^irf,  therefore.  i«  a  wharf  ta  wtici, 
some  of  the  provisions  of  the  Factory  Acts  are  appLvi 
by  section  23  of  the  Act  of  1895,  and  it  is  caQseqaea'.:f 
a  factory  within  the  meaning  of  the  WctiMa'* 
Compensation  Act.  Secondly,  on  ttie  true  oonrtiwtiM 
of  section  7,  sub-section  2,  the  wonls  "  to  whii'h  Acy 
provision  of  the  Factory  Acta  is  applied  by  tht;  F*cti>:f 
and  Workshop  Act,  \H9o,"  refer  only  to  "  machitwrf 
or  nlant,"  and  the  words  "  any  dock"  inolnde  encj 
dock. 

Bray,  (J.C,  and  Hrrhert  S.nith,  for  the  responi-^t.— 
This  wharf  is  not  a  factory  witbin  the  mitnning  ol  tos 
Act.  Section  7 ,  sub-section  2 ,  does  not  nahat  **  fiwtarr ' 
include  every  wharf,  but  only  certain  wharves— n:-. 
any  wharf  to  which  any  provision  of  the  F<v:tory  Art* 
is  applied  by  tlji'  Factory  Act,  lS9'i.  It  is  sail  tiU 
by  section  23  of  the  Factory  Act,  isi'.'t,  the  proviskntf 
of  the  Factory  Acts  with  respect  to  accidents  are  ai»it 
to  appljr  to  evBcy  iriiarf .  Ihe  provisioot  with  teifed 
to  acddettti  are  now  to  be  found  in  section  19  of  tbr 
Act  of  1S9.J,  and  that  section  only  deals  with  t'a*  cm* 
of  an  accident  occurring  "in  a  factory  or  workshop  ' 
it  does  not  extend  to  the  caee  of  an  aooident 
in  or  about  a  f  actoiy  or  woriuhcp.  In  thii  oast  tis 
Mcidcttt  did  not  happen  on  the  wInrf,  bot|«tCe«bd» 
the  wharf.  Therefore  it  cannot  be  said  that  tbii  -j  ft 
wharf  to  whicli  the  })rov-isions  of  the  Facfcary  Ajts 
with  respect  to  accidents  are  applied.  Neither  't 
section  6H  of  the  prindpal  Act  with  rwpwit  to  the 
powers  of  inspectors  applicable  totiiitWBtiC  Ilit 
absurd  to  Buppnso  that  an  m»p'^ctor  i-i-^Tild  MAVmI 
examine  this  wharf  under  that  SticUoo. 
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Ct.  0¥  Ai-y. 


Hall  v.  Sxowdon,  Hxtbbabd,  &  Co.  (No.  J). — Sbatok  v.  Hkath. 


Cr,  OP  App. 


A.  L.  Sif  iTn,  L.  J. —The  oounty  ooort  jtidge  b«ld  tbftl 
thia  wharf  waa  not  a  f actoiy  wiuiiii  th«  meming  of  Um 
WfMrkmeo's  Compeasation  Act.  It  wa«  an  ordinary 
wharf  by  the  side  of  a  canal,  tiwed  for  the  purpose  of 
loading  barges.  No  machiuery  i>f  nuy  sort  was  used 
on  it.  The  deceased  mot.  with  lua  vlenth  uot  on  the 
whtirf  hut  just  outiisV  it,  us  he  was  going  from  the 
wharf  into  the  stretit.  If  the  whari  wm  a  factory, 
smd  if  we  had  to  determine  the  qoestion  whether  the 
Mwlsat  ooold  rigiitfy  be  nid  to  arnn  hapMud  "  on 
«r in  or  aboiit"  the  wharf,  I  ihoiild  1m  mdliMd  to 
think  that  the  place  where  the  accident  htippeiie'.i  was 
safficiently  oonfiguoua  to  the  wharf  to  bring  the  case 

witliii;    th<'    Aut,       liiit   '.vi:   Mi'il    iKJt    I  Ic'.i'rin  ine  tb«t 

queition.  The  question  is,  Wtis  the  wharf  a  faotory 
within  the  meaning  of  the  ActP  Section  7,  sub- 
MOtioit  2,  giTM  a  deBnitaon  of  "  factory,"  aod  makes 
it  ludoda  **«tty  dodc,  wharf,  quay,  wuralionaab 
tnaohinsiy,  or  fdaot,  to  which  any  provision  of  the 
Vaotory  Acts  {•  applied  by  the  Factory  and  Workshop 
Act,  18'J5."  1  think  thnt  the  words  "  to  which  any 
provision,  Arc,"  apply  to  the  whole  budget  of  wonls 
tbiit  go  before,  and  not  ni^trely  to  machinery  and 
plaut.  This  wharf  was  not  a  ftMtory  />er  «<■,  and  it 
cfUQ  only  be  brought  within  the  meaning  of  "  factory  " 
by  ahowiog  that  •omo  of  ttwMomions  of  tb«  Faolonr 
Aeta  ata  appHad  to  it  1^  tbe  Factory  Aur,  1899.  It  ui 
Said  that  provisions  with  regard  to  two  uiatt*"rs  urr 
made  appUoable  to  it  by  swstiou  23  of  the  Factory 
A  t  1"^)'  In  the  first  place  it  is  said  that  the 
]<ro visions  of  section  18  of  the  Act  of  1896  with 
regard  to  accidents  are  so  made  applituible  to  it.  I 
thiink  that  a  good  answer  was  given  to  this— viz.,  that 
Iboffonsions  of  that  MrtiMl  only  oome  into  operatiun 
wfe«B  am  accident  baa  ooeamd  in  a  factory.  Here  no 
aaoidont  happened  on  tha  wharf.  Then  it  is  said  that 
•eotion  P)8  of  the  Act  of  1878.  wM  h  deals  with  the 
powers  of  inspectors,  is  madu  applicable  to  this 
wharf.  I  {:M.nii  ;t  see  that  that  section  has  any 
application  to  such  a  place  a«  thia  whaii.  I  therefore 
thbdc  ttak  tha  ooonlf  ooort  jodfo  mm  lighft. 


OotXtM  and  Taqohaii  WIxuamb,  I*JJ.*  oonoorrad. 

Soliciton  lor  tilt  iMWf,  Fafaiy,  4t 

Smttk, 

Solicitors  for  the  r^pondenta,  MarthaU  ik  I'ridham, 


From  Q.  B.  Div.  ] 
Bomer,  L.J  J.)  ) 


llBicb2«. 


Sbatoit  v.  Hkatb. 
8U1W  a.  BuMuaxk.  (a.) 

Immnmee—OuaranUe  of  nolr'-ncij — Dottrina^  eonetal' 

mrnt — Uberriiiui  tides. 

The  liixtrinc  as  to  the  conceaiment  of  malerial  /acU 
appiiei  to  all  amtracU  of  tRiuninee,  and  not  merely  to 
marine,  yfre,  and  life  insanMcet* 

Par  BcMoer,  !<. J.— fFkert  o  conlraet  aiay  with  equ^ 
pmpnttjf  be  called  a  contract  of  inauranee  or  a  contract 
of  guarantee,  the  quettion  whether  it  i»  a  oantrtut 
T*<inirin'j  uberrima  Udefl  d'peioh  ujion  itt  SUfisfoafHl/ 
character  and  how  U  cume  io  Ih.  tj/ccttd. 

(«.)  Baportod  by  BuoOB,  Biq.,  fianiatar- 

atoLkw. 


Application  for  a  new  trial  or  judgment  in  two 
actions  tried  together  before  Bigham,  J.,  and  a  jury. 

The  actions  were  brou^^  a|auiat  two  ondarwiiton 
at  Lloyd's  on  a  contract  wberaby  they  had  guaran- 
teed the  solvency  of  Sir  Frederick  Soager  ITiiiit  to  the 
extnnt  of  a  promissory  note  for  £l3,(>0u  irawu  by 
Major-Geueral  Barwell  in  favour  of  the  plaintiff, 
payment  of  which  had  beau  guaruiteed  by  Bir 
Frederick  Seager  Boat.  The  circumttanoes  under 
which  the  oootraotwaa  vader  mitten  are  set  out  in 
the  judgment  of  A.  L.  Bmitii,  li,!.  The  promissory 
note  was  not  paid  at  maturity,  and  Sir  Fredericut 
Soager  Hunt  had  been  obliged  to  call  a  meeting  of 
hi.n  creditors. 

Tha  defence  waa  that  the  contract  was  a  jjolicy 
of  insurance,  and  that  the  defendants  had  been  induced 
to  subscribe  it  by  misrepresentations  d  fact  and  con- 
cealment of  material  facta. 

At  the  trial  the  following  questions  were  laftbj 
the  learned  judge  to  the  jury  :  (1)  Was  the  gawaatea 
transaction  one  of  exceptional  risk  ':'  (2)  Did  the 
plaintiff  and  those  acting  for  her  know  it  to  be  bo  ? 
{'3)  Did  the  conduct  of  tbe  plaintiff  amount  to  a 
representation  that  it  waa  not  a  transaction  of  ex- 
oeptioDal  risk  ?  (4)  Did  the  defendanto  is  taUag  Ibo 
riak  act  npon  that  representation  f  Tha  jairaoaiMred 
the  lint  qoeeCion  in  the  negative.  The  foorth  qneitioa 
w.aR  nio.o  {)ut  to  them,  and  they  answered  that,  asaiun- 
ii»g  tkuy  represeiitntion  to  have  been  made,  the 
defendants  relied  both  on  that  representation  fiiv;  du 
information  wbiuh  they  themselves  pro9ured  from  a 
banker, 

Bigham,  J.,  directed  judgment  to  be  entered  for 
the  plaintifl'. 

The  defendants  applied  for  a  new  trial  or  iadgaMnb 
The  main  queetaon  argued  waa  wbetiMC  Hu  oanlEMt 
sued  upon  was  cue  to  wUob  tbe  doolrina  of  ooaoMl- 

ment  applied. 

air  JL  T.  Reid,  Q.C.,  Lawton  Walton,  Q.C.,  Carmn, 
Q.Ct  end  7.  W,  OkHfy,  for  tha  wpptOaam, 

Sir  Edimrd  Clarke,  Q.C.,  Joseph  Walton,  Q.C.,  and 
SaruttoHf  fcr  tbe  re^iondent,  the  plaintiff. 

Car.  adv.  vult, 

March  25. — A.  L,  .Smitu,  l^J.,  read  the  following 
judgment:  This  is  an  action  against  underwriters  at 
Lloyd's  to  recover  the  sum  of  £15,0iXl  underwritten 
by  them,  and  they  seek  to  have  a  verdict  whioh  has 
rawfifl  againit  tbim  eat  anda  and  jndgmantaotered 
lor  tham,  or  a  new  trial,  on  tfie  ground  of  ndidireo" 
tion  and  that  the  verdict  was  against  the  evidence. 
As,  for  the  reasons  1  am  about  to  give,  the  case  will 
have  to  be  retried,  I  will  touch  aa  lightly  as  fKJssiblo 
upon  the  undisputed  fa^ts  so  as  not  to  prejudice  the 
re-trial,  but  I  must  refer  to  some  of  the  facts  in  order 
that  I  may  explain  the  teaaon  why  I  have  arrived  at 
the  oooblnaion  which  I  htm.  It  will  be  sufficient  to 
state  that  it  appears  from  the  undisputed  evidence 
that  in  the  month  of  December,  the  plaintiff, 
who  is  a  married  lady,  advance<l  by  way  of  loan  to 
Major-General  Barweil  the  suin  of  X12,^i7d  iu  caah, 
taking  from  him  his  promissory  note  at  six  mouths 
for  £15,000,  and  that  at  thia  time  the  credit  of  tbe 
major-general  was  such  that  she  not  only  charged 
him  between  89  and  40  per  cent,  iateieat  for  the  loaB, 
bat  in  additioo  tiierato  she  took  Ibe  goarantee  of  Sir 

F  Reager  Iluut  to  secure  it.8  repayment.  Tlii*  loan 
waa  composeii  of  the  £\'1,'M'j  cash  and  £2,G2.j  interest, 
waking  £16,000  in  all.  Not  content  with  this  pro- 
missory uote  of  the  major-geueral  and  the  guarantee 
of  Sir  F.  Seager  Hunt  (in  neither  of  which  waa  the 
amount  of  interaet  ahe  was  charging  mentioned),  tbe 
plaintiff  proeeede-1  to  iimire  with  underwrite  at 
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Lloyd's  the  solveucy  of  Sir  F>  SMgW  Hunt  to  tlie 
exteafe  ol  £15,000.  For  thit  pnrpott  die  employeil  a 
Mr.  I^on  to  act  on  hsr  bekaV  cod  to  got  a  policy 

e£Fdoted  for  lier  at  L1'iy<l'i*  mi'lortFiVinp^  thri  rislf.  Sht* 
told  him  notbiug  m  tj  the  ioterest  uhe  was  chstrgiug 
for  thti  loan  to  the  major-general,  nor  af  to  the  w»y 
the  £15,000  WM  made  up.  Mr.  Lion  MOordiiij|iy 
nw  wiine  latdUng  miderwmers  upon  the  matter, 
and  one  thing  he  Haiti  to  them — ami  this  i% 
tmdi«pated — waa  that  Sir  F.  Senper  Hunt  was 
a  man  of  wealth,  ami  that  the  mouey  w.i« 
beiug  advanced  by  a  lady  who  was  a  friend 
of  me,  and  tide  he  no  doubt  honestly  believed, 
though  as  a  matter  of  fact  upon  the  11th  of  March, 
1898,  about  thre«'  months  after  the  policy  wm  effected. 
Sir  F.  Seager  Hunt  oalled  hie  creditors  togatlior  and 
failed  for  a  very  large  sum  of  money.  Now,  thu  ca»e 
must  be  dealt  with  as  if  Mrs.  Seaton  had  gone  herself 
direct  to  the  underwriters  at  Lloyd's  to  effect  this 
insurance  knowing  right  well  the  way  the  £15,000 
was  arrived  at,  and  that,  with  tho  additional  s>^curity 
of  Sir  F.  Sealer  Hunt's  guarant*>e,  she  would  only 
laodinonev  to  the  major-general  at  jus',  umler  in  ()er 
oant»Mkd  h«d  bereeif  ttatod  to  the  underwriters  what 
Ur.  IA»  fltatad  to  than.  Upon  them  facte,  aod  they 
are  not  in  dispute^,  it  appears  to  me  that  th(^  following, 
amongst  other  qneatious,  certunly  ought  to  have  bsen 
left  to  the  jury — viz.,  whether,  taking  into  account 
the  ctatement  made  to  the  nndeririitete,  it  wee  a 
oowMftlment  of  a  msterfail  fMst  not  to  diaoloM  to  them 
th"  ci'rf;umstnnce^  in  which  the  loin  to  the  major- 
gtiUi'VAi  had  beoQ  m%do  and  the  rat«'  of  intfrast  which 
was  demanded  and  obtained.  Tiiat  the-  '  t \i  '^  wore 
known  to  the  aiaored  and  not  to  the  underwriters  is 
beyond  dispote.  It  is  said  ou  behalf  of  the  plaintiff 
that  the  document  sued  on  is  not  a  policy  of  insur- 
ance, but  a  guarantee,  and  thst  different  considera- 
tions arise,  and  that  the  non-disclosure  of  material 
facts  forms  no  defence  to  &u  action  upon  a  guarantee, 
even  although  it  be  a  gaaraateo  of  the  kind  contained 
in  the  dooument  now  in  suit.  In  the  view  I  take  of 
this  case  I  do  not  propose  to  discuss  this  point  which 
was  Bt)  much  debated  at  the  har,  though  I  do  not 
desire  to  be  thought  as  agrutsing  to  the  propi>sitiuu, 
for  I  hive  no  doubt  that  the  ^Mmnmiit  taken  from 
the  underwriters  ie  a  polioy  of  intimiMM^  and  that 
the  prindpln  applying  to  aU  policies  of  imitraaoe 
apply  to  the  present  case.  The  parties  to  tha  con- 
tract (for  they  are  many)  have  throughout  dealt 
inter  at  as  though  the  document  was  a  policy  of  io- 
■nmnoe.  Moreover,  it  guarantee*  no  debt,  lor  it  only 
tits  riflik  of  Sir  F.  fleeter  Hunt  beoominff 
insolvent.  Altlr  -irrb,  ;f  neither  the  major- f^eneral 
iior  Sir  F.  Sfuger  Hunt  repiid  the  loan,  that  would 
not  affect  the  underwriters  unless  the  latter  bocame 
iosolvoot,  yet  the  circumstances  attending  the  loan 
to  the  major-general  might  well  be  matenal  for  the 
underwriters  to  know,  fur  if  the  major-general  or 
Bir  F.  Seager  Hunt  was  a  person  likely  to  repay,  and 
did  rejjay,  the  loan,  that  would  end  tlie  matter  so  far 
as  the  uuderwrit€rs'  liability  was  concerned.  In  form, 
too,  the  document  is  that  of  a  policy  of  insurance, 
aadtheoasesof  Dane  v.  Moriqwif  I nuiran'-ft  Corporation, 
At  W.  R.  227,  [iSOl]  1  g.  B.  o».  and  Finlay  v. 
Mej  it-an  C  r]><,ra(ii»i,  [1807]  1  Q.  B.  317, 

45  W.  H.  Dig.  76,  show  that  it  is  so.  Now,  the 
plaintiff  by  her  agent  applied  direct  to  the  undera 
writers  at  Lloyd's  to  underwrite  the  liik  she 
deeired  to  cover,  and  the  underwriters  in  the 
ordinary  <;our.«e  first  initinlled  a  slip  and  then 
followed  it  up  by  the  })alicy,  the  nnderwritflrs 
thereby  accepting  the  »e])arate  risks  of  their  respective 
lines  in  oon^deration  of  the  premiums  paid  by  the 
plaiutiiE;  In  th«  oirottaMttaMS  it  was  •rsaad  on 
IwhaUof  the  plaintiff  that,  tboagh  tbit  m^tbea 


olicy  of  insnranoa,  yet  it  was  not  a  marias,  firs. « 
ie  policy,  and  thai  it  is  only  in  aetiou  spaa  mA 
poHoies  tMt  the  delanoa  of  ooaeealniant  «f  a  asterij 

fact  avails  an  imderwnt^^r.    I  do  not  anderttsad  tb» 
validity  of  this  argument,  or  why,  whw  s  jxwjb 
insures  his  ship,  or  his  house,  or  hia  life,  he  sLouH 
bound  to  disolose  material  facts  of  whioh  he  is  oct- 
ant and  the  underwriter  is  not,  and  yet  not  bi  mad 
to  disclose  suf'h  fa  t<!  when  an  underwriter  iiuked  to 
take  a  risk  upjn,  say,  the  soundueas  of  artoehone; 
and  indeed   from   what   Lord  Cranworth  i 
Dtlgliih  V.  Jarvie,  2  SI*    it  G.,  231,  lAf.  213,  sad  &r 
George  Jessel  in  Loti'lon  Asiurance  ▼.  mamid,  S7V.lL 
414.  11  Ch.  D.  '^ni,  there  does  not  appesr  toktaq 
such  distinction  as  is  now  contended  for.  Tli*»«B- 
known  case  of  (  i-''  /  v.  Boehm,     P'  ln-.  1 ii  t,:, 
instructive  upon  tliis  matter.   The  question  wfaidi  m 
left  in  the  present  oase  by  the  learned  jodgetotkejoiT 
— 712.,  was  thegnannteed  transaction  eoemsMftiaw 
risk — ^appears  to  me  not  to  adequately  cover  WSK 
and  it  apparently  was  framed  upon  the  sasomptioQthkt 
th<> document  was  a  guarantee,  note  policy  of  ioionac, 
and  is  taken  from  what  is  to  be  found  in  the  ckte  of 
Hamiiton  t.   WaUon,   12  01*  ft  F.  109.    If  ta* 
doonment  were  a  guarantee  and  not  a  poB^  <f 
iusuraiue,  I  should  h'ive  to  di^uuss  the  .  ja^stioo  Mto 
whether,  upon  such  a  guarant«c  as  this,  nou-disclOTaK 
of  material  facts  may  not  afford  a  defenca  to  s  mt'.y. 
but,  however  that  may  be.  there  still  woaid  mm 
the  objeotiott  to  tiia  dinetioa  taken  by  the  dstmilsatf 
counsel,  th»t  the  learned  judge  did  not  eipjw^te 
the  jury  the  meaning  of  the  t-arm  "  excspUaasl  wt" 
If  the  ter  oi  me  ms  a  risk  not  often  aocepted,  sal  tlt^ 
juiy  had  answered  as  they  did,  "  No,"  I  caa  aod«f- 
stand  the  answer ;  bnt  if  it  means  a  risk  which  ia  tit 
cirininist'incps  in  which  it  w.is  tendered  to  thsssAl' 
writers  was  exceptional  in  the  sense  that  it  hi  fa* 
diiTered  niit^rially  from  what  the  unltjrwrit'T'  '.'3 
the  facts  disclosed  might  naturally  suppose  u  w  b'. 
and  the  jury  iaid  **No."  that  Is  an  answer  via -J. 
upon  the  tacts  appears  to  me  to  require  nooo«da»- 
tion.   I  have  now  dealt  with  this  ease  sufBoeBtljte 
show  why  I  think  that  it  must  go  diwa  f  ir  i  af» 
trial.    1  cannot  ent«r  judgment  for  the  dt^isudMt  u 
I  have  been  invited  to  do;  for  whether  the  ziot- 
disclosure  of  the  eiroaaiBtaoess  attending  the  lou 
the  major-general  was  msiterlal  or  not  to  the  nB 
underwritten  is  a  question     f  f  wjt  which  a  jury  a*t 
det^rmiudi,  and  not  of  law  ,  and,  moreov«r,  as  to  tis 
there  most  be  taken  into  consideration  hyth'Ji^T 

what  the  nnderwriters  did  whm  th«y  applwd  to  ib- 
Shand,  of  Parr's  Bank,  for  Information  as  to  «hit  k 

knew  of  Sir  P.  Seager  Hunt's  pap?r,  n»  i'  is  c^W. 
being  atioat,  and  also  the  materiality  u;  ihe  loan  a^ 
having  been  made  at  the  time  the  palii  y  w«d  eff***^ 
if  a  representation  to  that  effect  were  proved.  In 
opinion  the  questions  which  sboold  be  left  to  tk 
jury  should  etiibrace  the  following'  conridentiiw- 
W'hethei ,  taking  what  waa  stated  with  what  WM 
un.staK'd,  there  was  a  concealment  designed  or  as- 
designed  varying  matttrially  the  risk  understood  to  > 
run;    whether  there  was  moj  misstatemeot  ot  i 
material  fact,  and,  if  so,  were  the  defeodsats  in- 
fluenced by  such  misstatement  in  undenrritief  »• 
policy.    The  costs  of  the  first  trial  must  al'i  -'  ^■ 
event  ut  the  second  trial ;  and  ati  t^ie  deiendjiii^ 
not  protojt,  but  rather  acquiesced  in  the  qutt^^'^ 
being  left  to  the  jury  by  the  learned  iadge  ie  tie  «*T 
it  was.  I  think  that  the  oosis  of  this  appssl 
iJao  abide  tiw  remit  of  <ha  ssdood  trisL 

OoLUirS)  L, J.,  oonsnifsd. 

B01CVI»  Ii.J*t  read  the  following  judgment :  I 
that  in  tbti  «ass  thara  should  be  a  new  tnsL  Ip* 
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the  special  circiimstariLes  I  da  not  think  it  nocossary 
to  add  ^ytbtDg  to  what  liOM  bean  said  by  A.  Lt. 
Stnitb,  L.J.  Bat  I  desire  to  make  some  remarks  upon 
th«  qa«8tioa  of  g«nanl  importenoa  raised  in  tUs  OMe 
witik  Mfennae  to  tb*  oontnot  of  inmnuioe  or 
gosmntiM.  There  are  some  contracts  in  which  our 
oonrts  of  law  and  equity  require  what  is  called 
uberrima  Jides  to  he  shown  by  the  person  obtaining 
tbem  ;  and  as  that  phrase  pthnrt  and  oouTenient  I 
will  continue  to  usi'  it.  Of  tlume,  ordinary  contracts 
of  marine,  fire,  arj<}  life  iusurance  are  examples,  and 
in  each  of  them  the  person  desiring  to  be  insured 
moat,  io  Mtti^g  forth  the  Ei«k  to  b*  imroiod  aMinitk 
not  oonoMlany  nwtcTut  faet  tbe  rnk  nown 

to  him.  On  the  other  hand,  ordinary  contrnct^  of 
f?oarantee are  not  amongst  those  reqairinj^  n'hrrrima 
ji^lrt^  Oil  tiie'piirt  I  t  tbe  creditor  towards  tho  surety; 
and  more  non-comnuinication  to  the  surety  by  the 
creditor  of  facts  known  to  him  affecting  tho  riak  to  bo 
mudectakonlnr  the  surety  will  not  vitiate  the  oontnot, 
Tinlw  thora  Iw  fraud  or  minepreoentotioot  and  mis- 
ropwentation  undoubtedly  might  be  made  by  con- 
cealment. But  the  difference  between  these  two 
classes  of  contract  does  not  depend  upmi  atiy  e'ssential 
diffi^renoe  between  thp  word  "  iiisuriiuce and  the 
word  "  guarantee.''  Thern  is  no  magic  in  the  use  of 
those  words.  The  words,  to  a  great  extent,  have  the 
same  meaning  and  effwt;  and  nWBJ  OOntracts. 
like  the  one  m  the  eats  no«r  before  wi,  may  with 
equal  propriety  be  oaUed  roatracts  of  insnrano^  or 
contracts  of  giiaranti  f-.  Whetlier  the  contract  bo  one 
reqniring  uhtrriiM  Jhlr-<  or  not,  must  depend  u|><iii  its 
subetantial  character  and  how  it  eame  to  l><>  t  tr  cted. 
There  is  no  hard-and-fast  line  to  be  drawn  between 
contracts  of  iiisuntnc  r  and  ooutracta  of  sniarsntoe  for 
the  pnrpoee  for  which  I  am  now  cousideriDj;  them ; 
and  oertainly  the  role  as  to  oontracte  of  innmnoe  is 
not  limited,  as  contended,  to  the  three  forms  of 
marine,  life,  and  fire  insurance  :  see  the  observHtion<i 
of  Jesael,  M.B.,  in  L"n'lnn  Asinr<i::<-ev.  Man  J.  Nuw, 
whem  cuntraeta  of  iusurauce  »re  considered  it  will  bo 
Bceu  that,  M]>eakiog  generally,  they  have  in  common 
■ereral  featorM  in  their  charactc  r  and  the  way  they 
am  efEtoted,  whioh  dietangnish  them  from  oraisary 
oootnMSta  <rf  gnnntae.  Contxaeta  of  inamance  are 
rateraUy  natters  of  apeonlatiott,  where  the  person 

dt'siriiig  to  he  insured  h,i^  rne-ins  of  Icuuwh  d^e  as  to 
the  risk,  and  thn  insurer  has  not  the  menus  ur  not  the 
itnuie  :iM  ill  Tl  .  II I -urcd  generally  put«  the  risk  before 
the  inciiirer  as  a  buHinedatransaution,  and  the  insurer  on 
the  risk  stated  fixes  a  propter  price  to  remuoerate  him 
for  the  risk  to  be  undertaken ;  and  the  insurer  engages 
to  pay  the  loss  incaiied  by  the  insnred  in  the  event  of 
certain  specified  contingenciea  occorring.  Now,  on  tho 
other  hand,  in  general,  contracts  of  guarantee  are 
between  jiersons  wbo  OCCUpy,  or  ultiiiiuii'ly  u.ssu(uo,  the 
positions  of  creditor,  debtor,  and  surety,  uud  thereby 
the  surely  beajmeH  bound  to  p:iy  llie  dt^bt  or  make 
good  the  default  of  the  debtor.  lu  general,  the 
OMditor  does  not  himself  go  to  the  surety,  or  represent 
or  d^laia  to  the  anra^  the  riak  to  be  mo.  The 
eorety  often  talraa  the  positioB  from  motiveaof  frfend- 
sbip  to  the  debtor,  and  generally  not  as  the  result  of 
any  direct  bargaining  between  him  and  the  creditor, 
or  in  consideration  of  any  ri'iuuueration  i<aiji<iii^  to  him 
from  the  creditor.  The  ri«k  uudertakeu  iii  generally 
known  to  the  surety,  and  the  circumstances  generally 
point  to  the  view  tliat  as  between  the  creditor  and 
aoMty  it  was  contemplated  and  intended  that  the 
■aMtj  ahonU  tidn  imon  himsell  to  Moartain  exactly 
what  risk  he  waa  takiog  upon  hltiudf.  In  all  the 
ri  ]  '  ir'.-  d  <  u-.rK  i-f  iTM:tniuteps  t.hil  I  Vi  been  able  to 
tujd  in  wtiicli  11  has  been  held  tatit  ibf  jiarty  gUiirau- 
teed  ow(h1  no  duty  to  the  guarantor  as  to  disclosure 
of  material  facta,  the  contracts,  when  examined,  are 


found  to  have  in  substance,  though,  of  eourse,  not  in 
every  detail,  the  characteristics  which  distinguish 
contracts  of  guarantee  from  contracts  of  insurance,  at 
above  atated  by  me.  Applying  the  above  oooiidera- 
tiona  to  the  eontraot  in  the  oaae  before  na,  it  appeals 
to  mo  that  the  contract  is  one  wbioh re^uiied  ttlerrfma 
jides  on  the  part  of  the  insured. 

Order  /or  mm  triaL 

Bolidtais  for  the  plaiatiflf,  Thma*  Ooi^  A  Co, 
SoIiailorB  for  the  dafndMita,  ilforfen,  CtOler,  A  Co. 


Ohan.  Div. 
Sthrliog, 


)iv.  t 


April  U,  21. 


CooTE  V.  Fonii.  [■(.) 


Practice  —  Payment  into  court — Denial  of  liability — 
Acctptanct  bf/  pknwmf^AimHaaioiit—R,  8,  0*,  ord» 

'22.  rr.  1,  5.  7. 

Tht  ubjut  o/  (Htymeut  into  wurt,  where  all  liability  i» 
denied,  it  to  enable  a  defendant  to  deny  a  plaiutiff't  r{;//it 
'  to  site,  yti  to  offer  a  turn  a*  the  price  uf  jieare  nmt  for  the 
I  prevextjtioHof  further  titigoHon.    Such  an  offer  it  nU  an 
'  admit$ion  of  the  plaintiff'/^  title,  nt.'l  ,a;iM  be  oonmrttd 
intn  Btuh  by  the  plaintiff  a   >  i'ini<j  tin-  nma  fjaid  in. 

Tf  th'  mtire  claim  or  oidv  tf-'int,  is  »ati$fird  by 
j-uyui>  lit  tnto  court,  it  wouia  fnia  thut  thr  jmiceedinyi 
tin  >fl  amilalile  for  a  plea  of  tch  judicat'*,  li"t  if  ritht-r 
party  were  to  attempt  to  reopen  the  matter,  Uf  uy  ^  ro- 
jrriate  defmc"  if  the  other  would  he  an  appliratiuii  to 
court  to  atay  proceedings  either  %tHd«r  rui«  6  of  urder 'i2 
or  €u  an  abuse  of  the  proce*)  of  th*  coHrU 

This  was  a  motion  to  disohaise  an  Older  made  in 
obambera  in  the  above  action. 
The  aoUoa  waa  brought  by  the  plaiotiff  against  nine 

deferidant^  for  tresvaHs. 

The  statement  ot  claim,  paragraph  1,  stated  the 
title  of  tlie  jdaintifl'  to  a  close  of  lanrl  eftll«-d  Martin 
Down,  part  of  the  wastu  uf  tlio  luttuor  of  Martin.  It 
then  continued  ; 

"  (2)  On  the  Ist  of  September.  1898.  the  defendants 
wrongfully  broke  and  entered  the  said  close  or  pieoe 
of  land  in  pursuit  of  fime  and  tabbita,  aoddidtbne 
hill  game  and  rabbits. 

(3)  The  defendants  respectively  wrongfully  claimed 
to  be  entitled  to  enter  upon  the  uaid  close  or  piece  of 
land  and  there  to  pursue  and  kill  <;iitu"  aud  ralibtts, 
and  they  respectively  still  persist  in  the  said  claim, 
and  threaten  and  mteod  to  repeat  the  Bot8  4M)mpUHoed 
of." 

The  plaintiff  claimed  damages  and  an  injanotioti. 
Paragraph  1  of  the  defeuua  admitted  the  plaintiff's 

1  title  to  the  land  in  question. 

I  "  (-}  The  copyliolders  ut  the  said  manor  in  right  of 
I  tlit;tr  redpectivH  ft:ii»uueut(t  aro,  by  the  custom  of  tho 
manor,  entitled  to  the  right  aud  privileges  for  them- 
selvei^  and  their  tenants  iu  occupation  of  the  said 
teneiueuts  tu  kill  and  take  rabbita  on  and  from  the 
said  lands  by  themselves  or  their  servants,  and  their 
tenants  or  the  servants  of  snob  tenants.  Altema- 
fivf'ly  the  tenants  of  copyhold  ti-nomeuts  for  the  time 
being  have  the  said  right  tiud  privilege  by  virtue  of 
their  tenancy. 


(a.)  Reported  by  J.  I.  Stiklixo,  Bsq., 
at-L»w. 


Digitized  by  Google 


490  THE  WEEKLY  REPORTED.      u»*3.iaw.^    VoL  XLm 

HlOH  COVBT.  Coon  V.  FOBD.  HlOH  OOUIZ. 


(3)  The  aaid  oopyliolders  aud  their  tenants,  and  the 
reepeotive  predeceMon  in  title  of  the  said  copyholders 
in  their  respectiTe  tenements,  have  exercised  and 
enjoyed  the  right  and  privilege*  aforeaatd  from  tiiuo 
immemorial,  and  also  for  the  respective  periods  of 
thirty  and  eixty  years  without  iaternipiioiilNion  the 
oommeiicemeut  of  this  action." 

The  defence  went  on  to  allege  that  two  of  fho 
defondMite  ««im  teoants  of  oopyboldan,  and  two 
otbm  MTTiiiti  of  tonantfl  of  oopyholdert.  Four  of 
the  defendants  went  on  tlv  land  and  killed  rabbits, 
two  as  tenants  of  copyholders  and  two  servants  of 
tenants  of  copyholdeis.  AIL  other  allegations  of 
tix«  statement  of  daim  wm»  denied,  and  then 
hy  paragraph  7  .it  wm  pleedad  that,  "denying 
liability,  each  of  the  (fefendanta  brings  into 
court  the  aiuu  of  Id.  mid  says  that  the  same  is 
sufficient  to  satisfy  his  liability  to  the  plaiutifF  (if  any) 
in  respect  of  the  matters  oomplained  of."  Then  the 
two  defendants  who  were  tenanta  of  copyholders  by 
a  countprclaim  re^ieated  paragrtijihs  2  and  3  of  the 
defence  a'ld  a^ked  f  )r  a  declaration  that  they  had  in 
respect  of  their  ot  ijifttion  of  their  copyhold  tene- 
ments the  rights  and  privileges  in  the  said  pantigraph 
S  meotumed,  and  an  injunction. 

The  sum  of  9«.  was  paid  into  conr*,  and  was  taken 
out  by  the  plaintiff,  who  gave  notice,  dated  the  22nd 
'  f  February,  1899,  that  he  accepted  the  s  iru  p  lid  in 
satisfaction  "  of  Uie  claim  in  respect  of  which  it  is 
p&id  in."  Sabeeqoently  an  application  was  made  in 
obambers  to  strike  out  the  referoioes  in  the  ooonter- 
daim  to  paragraphs  2  and  3  of  the  defence  on  the 
ground  that  "  they  raise  again  upon  the  counter- 
chum  matters  already  disp(Med  ol  upon  the  claim." 

The  application  was  refosed  in  obaatbait,  and 
the  present  motion  was  made. 

ButeKer,  Q.O^^  and  Tsrrsf^,  for  <1m  motioa.— Oar 
oontentioQ  is  Chat  the  payment  into  ooort  bjr  die 

defendants  and  acceptance  by  the  plaintiff,  amount  to 
an  admission  of  the  piaiutitl  shglit.  ^STlaLlNO,  J. — 
The  question  is  whether  your  entire  claim  and  MUM 
of  action  is  Mtiafled  fl  We  sabait  that  it  ia. 

They  raferred  to  trhtOer  UnUei  Tda^ktm  Co., 
33  W.  R  20 V  13  Q.  R.  T).  .597.  and  Ooutard  v. 
Carr,  32  W.  ii.  212  {l.J  Q.  K.  D.  o9»,  in  note). 

Dtdn,  Q.C.,  and  D.  M.  Kerly,  contra. — Paymeut 
into  court  can  only  be  io  respect  of  debt  or  damages. 
The  real  question  is  whether  pqrment  into  court  if 
accepted  by  a  plaint  anumnte  to  a  aetoppel  by  way 

of  record . 

He  referred  to  Steavenwn  Cnrporation  of  Berwick, 
1  a  B.  lot ;  llnmdi  v.  />  i  ,v,.  41  W.  R.  284,  [1893]  1 
Q.  B.  367:  Kuitjham  v.  Bobitu  d  M.  &  94. 
[STmI.I^^a,  J.,  referred  tj  EmdMr.  CaHet  SOW.  B. 
17. 19  Oh.  D.  311.] 

BuUhtTf  <^.C7.»  xeipliad. 

Cur.  ndr.  vnlt. 

April  21.  — SliruJNO,  J.,  state<l  ihe  facts  an'i  con- 
tinued :  The  point  which  I  )i>ive  to  dt-cidc  is  the  efTect 
of  the  acceptanoti  uf  a  »'im  ]>aid  into  court  with  a 
denial  of  liability.  The  practice  of  pleadiug  a  pay- 
ment into  ooort  with  a  denial  of  liabihty  is  of  recent 
origin.  It  first  arose  under  order  30  of  the  orders  in 
the  »che>liile  to  tlu'  Jiidioiture  Act,  lS7j.  That  order 
did  not  exprtjssly  permit  a  jpayment  into  court  where 
thece  was  a  denial  of  liabihty,  but  the  practice  was 
eetabUahad  hr  the  deciiiott  oi  the  Ooort  of  Appeal  in 
Berdau  ▼.  (Trwntowl,  88  W.  B.  902,  3  Bx.  D. 
2.>l.  The  grounds  ou  which  it  !ill  jw  -d  are  to 
be  found  at  pp.  257  and  2d9of  the  judgment  delivered 
by  Thesiger,  L.J.  [His  lordship  read  the  judgman  t, 
and  omnaaed :]  lb  ia  admittel  b/  the  paiMge  I 


have  read,  aud  was  subsequently  remvked  thv 
there  is  a  want  of  logical  oonsistoicy  in  alloving 
a  defendant  to  say  in  one  and  the  tame  fanedk  thst 
the  plaintiff  hM  HO  dalm  aodTOi  to  o8iran»ia 

satisfaction. 

In  truth  the  practice  is  a  c.jncession  to  practicsl 
OODVenienoe  at  the  expense  of  logic,  and  la  lach 
eiranmitanoes  diiEcuItit^s  may  easily  arise  ss  to  th« 
effiaot  of  it.   In  endeavooring  to  solve  such  diffiaoltias 
reooorse  must  be  had  to  the  ndee  on  the  sabjeet,  tebt 
found  in  v  rd^  22  of  the  orders  of  1883,  which  vuv 
from  those  of  1875.    Bule  1  shows  that  it  only apphn 
to  actions  to  recover  a  debt  or  daouwes.   If  tbera  it 
no  d^al  of  liability  the  mla  axpiMwy  pcotidss  tfcst 
the  payment  into  oourt  "  shdl  be  talnn  to  adant  (h«  , 
claim  or  cause  of  action  in  rt      ct  of  which  th*?  pay-  \ 
Qient  is  m^e."    These  words  are  new,  and  are  wi 
found  in  the  rule  of  1875.   In  sooh  a  case,  under 
5,  the  money  in  oourt  may  on  hia  veqnasfc  be  naid  oti 
to  the  plaintiff,  nrileM  flie  ooart  ottwrwiM  ogdew.  If 
the  liability  of  the  defendant  is  deni.^,  then  thf  pay- 
ment into  court  is  subject  to  rule  *>,  of  which  d^u^c  v- 
IB  that  which  is  material  in  the  present  case.  This  cUotr 
is  not  found  in  the  roles  of  1875.   The  oonseqiwac 
of  aoceptanoeiathat'*dlfntarepiooeedingBin  riepsak 
of  such  claim  or  cause  of  action  "  (i-f.,  the  claim  <» 
cause  of  action  iu  respect  of  which  the  payment  into 
court  has  been  ma<Ie)  "  except  as  to  costs  shv'  r- 
stayed."    It  is  to  be  observed  that  this  proviuoc 
dill.  r:,  very  materially  from  that  of  rule  1  astJtae 
effect  of  a  payment  into  oonrt  srithout  denial  of  lie- 
bility.  ITnaer  rule  1,  a  defmdant  making  the  paymset 
is  to  be  taken  to  admit  the  claiu)  Uii  cause  of  actioQ 
under  rule  6  there  is  nothingsaid  aboutany  admissino  bj 
the  defendant,  but  it  is  provided  tliatvpon  aoeeptMiut 
\&  the  plaintiff  all  fortMC  yoMedings  in  rMpsetof  i 
theddmoroauMof  aetioDeM  to  be  stayed,  except  ti  ■ 
regards  costs.     Under  rule  7,  if  the  entire  dsim  ur 
cause  of  action  is  satisfied  the  plaintiff  may  proceed  U; 
tax  his  oosts,  aud  in  case  of  non-payment  of  the  o>tf  ' 
for  lor^-eight  hown  after  taaMfction  may  agn  jodf- 
ment  for  the  eoete  eo  taxed.  It  le,  tfunfoce,  eisw 
that  the  defendant  by  pnmptly  paying  the  costJ  nuf 
prevent  judgmtiit  ag^uusl   him    appearing   on  th» 
record.    I  think  the  adoption  of  the  cours«"  jo£Ht*J 
out  in  this  part  of  the  rules  is  not  intended  w 
lead  to  any  adjndimtion  by  the  oonrt,  bnt  on  tk 
contrary   to   prevent    the    necessity   of   any  «mk 
adjudication.    Under  these  circumstances  I  do  •«< 
see  how  any  such  proceedings  could  ever  be  ara;.*^ 
as  a  ground  for  a  plea  of  ra  judkata.    If  eather  par.j 
were  to  attempt  to  reopen  the  matter,  the  appr:- 
priate  defettM  of  the  other  would  seem  to  he  Bp4a 
plea  of  res  ft^icata,  bnt  an  application  to  the  eeact  t» 
stay  procf  rfli^K^  ■  itlu  r  under  the  rule  or  as  betog  u. 
abuse  of  the  process  of  the  court ;  though  I  am  &^ 
to  be  understood  as  saying  that  aodi  a  paiafc  mbU 
not  be  raiaed  l»r  a  def  enM. 

Thie  being  the  geoenl  nature  of  tiie  ralee,  how  h 
they  apply  to  the  present  case'    The  first  point  to  b« 
determined  is  in  respect  of  what  claim  or  cause 
action  the  payment  into  court  was  maie.  T~* 
languM|[e  of  the  defence  in  ceepeot  of  the  matter  ooa- 
plainea  of  is  oomewhat  Tagva ;  hat  laBaambenBg  del 
the  payment  can  only  be  made  in  respect  of  daacir*^ 
it  seems  to  me  that  the  matters  referred  to  are  Ui^* 
stated  in  piaragraph  2  of  the  statement  of  claiai.  1: 
ia  impossible,  regard  being  had  to  the  other  allcf 
tions  of  the  defence,  to  treat  the  payment  is 
intended  to  Ix)  a  satisfaction  of  those  all'^ifed  ts 
paragraph  3,  iu  respect  of  which  the  i^  icHdia^  Sit- 
dose  the  existence  of  a  continuing  cau^^  of  actiot^- 
In  support  of  that  view  I  refer  to  Moon  v.  i>ioba«i*. 
3«  W.  R.  278,  83  L.  T.  Rep.  371. 
It  foUowa  that  the  antire  mom  of  aotMs  t*  ant 
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Mtufied.  Thitn  ii  nothiog  to  prmst  the  plaintiff 
from  proeiwflhig  to  trial  nl  kta  aoHoii  aa  xagarda 
tlie  matten  aUegad  ia  paiagimph  3  of  the 
atstement  of  oUim.   This  "bmng  so,  is  the  plaintiff 

prejudiced  and  otubarriiisod  '  H.  I'lr^'os  that  be  is, 
b«catise  he  says  the  couuteroliiim  mistw  afresh  matters 
di«j>o8ed  of  on  th»  claim.  This  conteutiou  is  based 
on  the  gxoond  that,  having  accepted  the  money  paid 
into  9am,  tiM  plaintiff  U  entitled  to  treat  the  pay- 
ment aa  aa  adauanon  bv  the  ooanterolainiing 
d«fendanta  tiiAt  the  pleiiitHf  Iked  a  good  eauw  of 
rictii>T-.  H8  regards  the  matters  cotujilained  of  in 
paragraph  2  of  the  titatemont  of  claim,  aad  ooiuie- 

queiitly  that  tha  rights  claimed  bj  peni|gva|ilie  2  and 

3  of  the  defence  do  not  exist. 

I  do  not  think  that  the  plaintiff  ia  entitled  to  treat 
the  payment  into  coort  ee  an  admisaion  of  hie  title* 
The  rulea  do  not  pnmde  that  the  def endanta  ebonld 

be  deemed  to  have  made  any  unoh  admiodon :  they 
appear  to  me  atodioualy  to  avoid  imposing  any  snch 
obli^Htiun.  The  object  of  the  rule  is,  in  the  language 
of  Thesigpr,  L.J.,  to  enable  a  defendant  to  deny  a 

rsou'u  right  to  Bue,  yet  to  offer  a  gum  as  the  price 
of  peace,  and  for  thn  prevention  of  further  litigation. 
Thia  oljest  would  be  defeated  by  a  provision  that 
■ooeptanoe  of  ttie  offer  ahoold  be  deenied  to  eon  vert 
it  into  ao  admiMion  of  the  rigbt.  All  that  oan  fairly 
b«-  inferred  is  that  as  regards  the  niatt«'rs  couiplnincd 
of  in  jiaragrwph  of  the  statement  of  claim  b»jtli 
p:irtii-s  :.rr  '.viI^kllt  tl.it'  In:'  furthtir  litigation  should 
take  place,  but  that  at  the  same  time  the  plaintiff 
insists  on  his  right  to  relief  in  respect  of  the  matters 
oomphsined  of  in  paragraph  3,  while  the  defendants 
insist  by  way  of  defence  on  the  right  pleaded,  and 
eeek  to  establish  that  right  by  their  ooanterdatm. 

If,  however,  I  am  wrong  in  this,  and  the  defen- 
dants are  to  be  treated  as  having  made  some 
admimion,  I  do  not  think  it  goes  to  the  extent  con- 
tended for  by  the  plaintitT.  It  ajjju^ars  to  itie  that  all 
that  ought  to  be  inferred  would  be  an  admission,  not 
that  the  right  on  which  the  defendants  rely  by  way  of 
jnatifioatioa  ia  aon-aiiataQt,  bnt  that  notwithitaoding 
ita  eaditeoee  it  for  ionereaaonfaibto  pioteottiien  on 
tho  particular  occasion  referred  to  in  paragra]ih  2  f 
the  claim.  This  may  }>erfectly  well  be  m  many  ways  , 
for  oxamj)lt',  the  right  pleaded  is  oidy  avri:l:i  '  l-i  for 
copyhuldttrs  and  tbuir  tenants  and  tbu  Nervants  of 
F  iuJi  Five  of  the  nine  defendants  are  not  shown  to 
be  such  ;  preeomabiy,  therefore,  they  had  no  right  to 
do  what  they  are  alleged  to  have  done,  but  they  may 
Iwve  been  brought  on  the  landa  bj  the  other  defen- 
dants,  who  may  be  antwenible  for  their  aeta.  Or 

again,  some  of  the  actx  complained  of  may  turn  out 
to  have  been  done  on  land  which  in  not  subjuct  tu  the 
rights  of  the  copyholdnrs.  I  do  not  think  it  necessary 
to  '^t'W""  minutely  the  oases  cited,  because  they  aU 
turned  on  the  order  of  1875,  which  does  not  contain 
tlio  ptaviaiooa  ionnd  in  thoae  of  1883  on  whiob  I 
bane  my  decdahnu 

The  result  of  what  lias  been  done  is,  in  my  opinion, 
that  the  matters  stated  in  (laragraph  2  of  the  claim 
have  been  taken  out  of  the  litigation  and  that  bytween 
the  parties  p«ace  with  regard  to  them  must  prevail, 
Vtut  that  this  rvsult  has  been  attained  in  such  a  way 
that  the  plaintiff  is  not  entitled  tn  rply  on  it  as  an 
admission  wfaioh  aiBaeti  that  portion  of  the  litigation 
wiiioh  haa  not  been  put  an  end  to— vis.,  the  eauee 
of  aotion  atated  in  paragragh  3  of  tbe  etate- 
ment  of  claim  and  the  rights  stated  in  paragraphs  2 
and  3  of  the  defence,  and  referred  to  in  the  oounter- 
chiim.  In  my  judgoMntt  tberefoMii  the  notion  faUi 
and  moat  be  refused. 

I  dadvet  howwear,  to  point  out  that  my  opinion 
tuma  upon  dia  oanaU  notion  wbioh  I  have  plaoed  on 
paragraph  7  of  tiM  dafanoo,  and  whkih  I  oadaratand 


to  be  the  construction  intended  to  be  plaoed  on  it  by 
the  defendants.  This,  however,  is  less  precise  than 
oould  be  desired,  and  I  tiaaik  that  it  should  be 
amended  or  treated  ai  amended  by  expressly  limiting 

its  operation  to  matters  stated  in  paragraph  2  of  the 
claim.  If  the  plaiutiti  has  Vj<^en  misled,  then  I  think 
ho  ought  to  have  an  opportunity  oi  replacing  the 
money  in  court  and  withdrawing  his  notice.  1  also 
think  that  it  would  be  desirable  to  get  rid  of  the 
defendants  other  than  those  who  counterclaim. 

Solicitors,  Bowdtj^fs,  Rawle,  <fe  Co.,  for  Fulten  A 
Py^-Bnuiih^  Saliabniy ;  Bonw  ±  BMM* 


In  n  O.  (IiiFum)  [In  Camtrfi).  (a.) 
Infa»ttt-—DirectioH  to  mother  to  inn ihi-i in,  rdwatr,  ,ind 
bring  «|>  —  inunonU  Aome  —  Adultery  o/  motltcr— 
GonSttvt  of  temt, 

A  tr.<t:itir  Irr'jueiilJi"!  Ihr  nsi'Iue  of  hit  estate  to  his 
truileet  ujmih  trust  to  pay  the  income  to  his  wife  during 
her  widowhood,  "  she  maintaining,  educating,  and 
bringing  up "  tinmarried  infaiU  torn  and  unmarritd 
daughters. 

The  mdm,  whSU  du^  maMmmSngmid  ed»eatinf  the 
infant  ekitdrm,  lived  in  adtHtmf  with  a  nmrrM  man 

in  (hf  h'lnii  irhif  h  t/ir  j'rovid^'l  for  thetn. 

Held,  that  thv  widju:  irnit  m.t  pro}>erbj  performing  the 
obligation  imposfi  upon  her,  ami  llint,  iu  Iht  rirCMni- 
ttanret,  the  court  had  fower  to  admitiister  the  fund. 

Rummoni. 

liy  his  will  a  testator  gave  the  residue  of  his  estate 
to  his  trustees  in  trust  for  conversion  and  investment^ 
with  provision  for  a  reserve  fund  to  meet  loss,  atid 
subject  thereto  "  apon  tnut  to  pay  the  annaal  ineoaie 
of  my  trost  eetate  to  my  eaid  wile  during  her  life  it 
she  slmll  no  Ijng  continue  my  widow,  she  maintain- 
uig,  educatinjT,  and  bringing  up  such  of  my  children 
aa  shall  be  m:  i- r  the  ago  of  twi  i.fy  n-  years  and 
shall  not  have  been  married,  and  also  maintainiug 
such  of  my  daughters  as.  being  of  the  age  of  twenty- 
one  years,  shall  not  be  or  have  been  nuurried."  Subject 
thereto  the  trust  estate  waa  to  be  held  in  tmat  for  the 
sons  who  attained  the  age  of  twentjr-ooa  yaaia  and 
the  daughters  who  attained  that  age  or  narried  as 
tenants  in  commou- 

The  testator  appointed  his  said  wife,  two  of  his 
brothers,  and  his  eldest  son  (ou  attaining  twirnty-oiie) 
executors  and  trustees  of  his  wilL  The  t«stator  died 
on  tile  26th  of  August,  18M»  leaving  seven  children, 
aged,  at  the  date  of  the  snmmona,  aO,  19. 17,  16,  14, 
11,  and  7  years  rmpectively.  Theaeid  eritl  waa  duly 
prorod.  Tlio  widow,  while  duly  maintaining  and 
educating  thi-  childruu,  was  living  iu  adultery  with  a 
married  maii  in  the  home  she  provided  for  them. 

Ou  tb«  1  Uh  of  January.  1R99,  tbe  brother  trustees 
and  the  five  younger  children,  by  those  trustees  as 
their  next  friends,  took  out  tbe  present  summons 
agefaist  the  widow  and  the  two  elder  childreu,  asking 
(in^  alia)  for  the  noKwal  of  the  mother  from 
the  office  of  guardian  of  die  Ave  younger  eibildren 
and  the  appointment  of  a  proper  guardian,  or 
alternatively  the  appointment  of  a  j  )iMt  guardian, 
proper  provision;*  f><r  custody,  liberty  to  tne  broth, ■[• 
trustees  to  rotam  out  of  incomo  and  apply  such 

(«.)  fieported  by      J.  A.  MoB&ieoK,  Esq.,  Bar- 
liateiMkt-Law. 
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sum  aa  the  court  shonld  allow  for  the  maintenanoe  and 
education  of  the  five  yoangw  childran,  aad  lo  Ht  ai 
neoeeury  adminutration  of  the  tmitfl  of  the  wOL 

The  three  elder  cluHren  were  fully  aware  of  all  tlie 
circamstaooes,  auil  the  two  el'ler  children  wero 
strongly  opposed  to  any  interferenc  n  vsith  their  home. 
All  the  children,  except  the  third  eldest — a  son,  who 
was  not  allowed  to  live  at  home — were  on  CKtaramely 
affectionate  terms  with  their  mother  and  her  }>aramour, 
the  latter  of  whom  they  treated  as  their  step-father. 

The  judge  desired,  l>eforo  making  any  order,  that 
the  question  of  his  power  to  deal  with  the  fond, 
wUflli  ptodnoed  about  £417  s  jmat  net.  riionld  Im 
Brgue<I. 

MaritUitlor  tho  plain tiiffa.— The  will  clearly  imposes 
on  the  widow  a  tnut  which  the  court  can  administer : 
/«  re  Booth,  Booth  v.  Ifn,,th,  42  W.  B.  613,  [1S94]  2 
Ch.  282  ;  Castle  v.  dutle.  5  W.  R.  643,  I  De  Q.  &  J. 
3d2.  which  also  was  a  case  of  misuondoot;  and  Long- 
more     Klcum,  '2  Yo.  &  Coll.  Ch.  363. 

P.  F.  .S.  (SMIm,  for  thA  defoidants.— The  mother  is 
pro|>erly  maintaintng,  adnoating,  and  brinftine  up  the 
children,  and  the  court  cannot  interfere  with  her  dis- 
discretioQ  merely  ou  account  of  her  iuimorality.  She 
has  a  discretion  as  to  the  quantum  and  mode  of  main- 
tenanoe, and  she  is  not  liable  to  aoooont :  Lamf>e  v. 
Earm  19  W.  B.  689,  L.  B.  6  Ch.  Anp.  697  ;  Tfuyrp  v. 
o-ctn.  2  Hare,  607  ;  Jodrellv.  Jo-lrell,  14  Beav.  397.  I 
adaiit  an  obligation  to  maiotain.  [KiKBWics,  J. — 
Tiii'<  is  equivalent  to  a  trust.  Might  the  mother  eser- 
ciae  her  disoietion  by  bringing  the  children  up  as 
thieves  f]  She  is  not  bringing  them  up  to  imoioraiity. 
The  present  C4se  differs  from  those  cited  against  me 
because  here  there  is  no  abaadunment,  and  the  mother 
it  atin  willing  to  maintain  tha  duldran. 

MiirUIJ;,  iu  reply. — The  fuct  that  the  two  elder 
children  approve  of  their  home  tends  to  show  that  the 
mother  is  not  bringiug  up  the  children  properly,  and 
tiie  oourt  ought  to  interf are. 

Cur.  adi;  vnlt. 

March  22.-- IvEKKwtrn,  J.,  after  reading  the 
trustx  of  the  will  nbovc  set  out,  continued  !is  follows  : 
It  was  urged  on  behalf  of  the  children,  and  not 
denied  on  behalf  of  their  mother,  that  the  language 
just  quoted  imposes  ou  the  latter  an  obligati  ui 
enforoMible  in  thi^  court,  but  the  precise  character  of 
that  obligation  rei|uirt"i  to  b»  cx  iiuinrrl  ainl  detiuol. 
The  qiiestion  is,  what  is  the  nature  and  extent  of  the 
obligation,  and  that  gives  rise  to  some  serionsconsider- 
ationi.  Fitet  oomee  thequeetion  what  meaning  is  to  be 
attributed  totiie  expresoon  **  maintaining,  educating, 
and  bringing  up  "  ?  I  entirely  agree  that,  although  it 
of  course  includes  providing  such  an  adequate  (supply 
of  house-room,  food,  and  clothing  as  can  rouonably 
be  expected  from  a  mother,  having  regard  to  the 
■talion  in  life  of  beradf  and  children  and  tiie  means 
availahle  for  the  purpose,  it  rnntiot  be  rostrlv^tel  to 
that  ;  and  indeed  this  is  suilicieatly  showu  by  the  xuti 
of  the  word  "  eiiucating,"  which  must  be  taken  to 
mean  that  the  children  are  also  to  have  a  *'  proper  " 
ednoation — thatts,  ' '  proper."  having  regard tothe  same 
cirrrrm stances  &f  are  rf<^rtrd.  d  with  refm-nce  lo  fond 
and  clotbiug.  It  is  ditHjuIt  to  give  auy  detiuiUj 
additional  meaning  to  the  words  "bringiug  up,"  yet  in 
common  parlance  thny  are  taken  to  denote  something 
not  coyered  hy  '*  meintenanoe  and  edooation,"  which 
latter  word  is  generally  used  in  the  limited  sense. 
The  sense,  I  mean,  of  such  instruction  an  is  given  at 
iM'hool,  or  by  those  wIkj  injtjupy  liie  positiou  of  scliuol- 
inaiit«r  at  home  iu  that  cliunictur.  But  whether  it 
dHt>endBon  "bringing  up"  or  not,  I  have  no  doubt 
that  the  daoM  must  be  read  as  il  the  word 


"  properly  "  were  there,  and  that,  again,  "  pror^rh  ' 
muet  be  oonstrued  with  regard  to  the  position  in  hit 
of  tboee  to  wtom  lef^ranoe  is  made.    I  yeotarsd 
during  the  argument  to  illustrate  this  by  saying  that 
a  mother  would  not  be  briuging  up  her  childnn 
projierly  if  she  were  teaching  them  to  be  thi«v«. 
That  seems  to  me  to  be  obviously  dear.    I  think  it  ii 
equally  obvious  and  clear  that  the  bringing  up  p(«d 
not  be  such  as  to  introduce  the  children  to  thecrimiBsl 
class  in  order  to  offend  against  the  obligation  impoaid 
1  y  1  ha  will.    In  my  opinion  a  bringing  up  dim'J; 
tending   to   make    the    children     famih&r  wa& 
immwality  and  with  familiarity  to  induce  a  foodnesi 
for  and  praotioe  of  it  would  be  equally  obie^aaoiUa 
Here  on  the  mother's  own  oonfoeiion  we  anew  that 
she  is  not  only  living  with  a  man  to  whom  she  ij  tot 
married,  but  that  she  is  continuing  to  do  so  afur 
has  disoovetad  that  he  has  a  wife  uf  his  own.   I  ^r. 
not  sittiDg  aa  a  court  of  moirala»  nor  am  I  axerciii&g 
punitlTe  jttriidiotion,  and  tiiere  ie  no  oeceeinn  to  ok 
words  of  oensurfl  or  rejiroof .  but  I  distinctly  hoU  that 
a  woman  thus  living  iu  adultery  caauot  be  tre-iti^i  m 
properly  bringing  up  her  children,  however  t^i^ 
she  may  do  in  the  way  of  making  them  a  com- 
fortaUe  home  and  giving  them  a  proper  edooatian. 
The  answer  is,  that  only  the  three  elder  childrta 
know  the  re»il  facts,  and  that  the  two  elder  ol 
these  are  content,  while  the  four  younger  chilJfra 
have  been  taught  to  regard  the  man  as  their  st^fatbK 
and  believe  him  to  occupy  that  poeitiOP,  and  havd 
the  affection  for  him  which,  aa  he  apparently  rstuw 
it,  is  natural  in  such  circtimttaoces.     The  aBfw 
do»>s  not  satisfy  me.    I  In  tmI  t'  ink  that  eTen  if  tbrv 
are  kept  in  ignorance,  and  the  attcatioo  ixtntinnes,  tb<^ 
mother  can  be  regarded  as  fulfilling  her  obligation. 
But  there  is  a  atnuig  probability  that  they  wiU  smmt 
or  later  cBsoomr  lihe  truth,  and  I  am  invited  to  bsBsw. 
and  indeed  to  hope,  that  as  and  when  they  do  tb*j. 
like  the  two  elder  children,  will  be  content  to  liv*  lu 
a  home  of  immorality  audi  as  I  hare  mentioned. 
duty  ia  to  regard  and^  ao  ler  aa  poeiUileb  to  p(on<ii 
for  the  wdfsm  of  the  diildren,  and  I  oanaoe  tUek 
that  I  should  be  performing  that  duty  if,  any  altwia- 
tdve  being  possible,  I  allowed  these  consequents  fe> 
ensua.    Thin  conclusiou  is  founded  on  priudp'i* 
oooiuion  sense,  and  does  not  require  the  siapport 
authority ;  but  one  authority  was  dted  which  IssiiMi 
notice— namely,  Cmt^-  v.  Casth.    A  careful  examios- 
tiou  of  that  cHSi-  shows  that  the  court  was  oaij 
dealiug  with   the  provision   commen  i'r.     vu-ith  tti* 
words,  "  that  if  from  any  cau^te  it  should  be  uweHMTf 
or  adviftabte  to  discontinue  the  busineia  of  the  sui 
hotel,"  and  read  in  that  light  the  strong  noMitstt 
the  judgments  have  a  direct  bearing  on  tteeeisii 
baud.    Th^y  show  that  in  determining  what  is 
the  welfare  of  those  whoae  welfare  the  court  has 
protect,  moral  considerations  have  w«gfat.  and  th* 
aooid  mboonduct  of  a  mother  in  diaiga  ie  a  rssan 
for  interfering  with  her. 

Uere  follows  a  que-stion  of  greater  liifficaltr  ml 
not  leas  nerious  practicaliuiport^ce— u*m«ly,  w!i»^  " 
the  beneficial  interest  which  is  thus  placed  under  t^^ 
control  of  the  COUrt  to  be  administered  by  it  iofteai 
of  by  the  mother  for  maintaining,  edocatiiig.  md 
bringing  up  tb"  rbildren  ?  The  father  left  bis  whols 
fst-atc  to  his  wife  duriug  life  or  widowhood,  aoii  tfc* 
anuual  income  of  that  estate,  which  is  proved  to  h^ 
now  £417,  is  not,  I  oouclude,  likely  in  the  futaw* 
exceed  that  sum.  The  widow  has  not  appareotly  MI 
other  income.  Can  the  whole  of  tlue  be  pr^Mf 
t«ken  from  her  and  applied  for  the  benefit  « tl# 
children  elsewhere  r    In  the  other  case*  ui  wh:  ': 

i'urisdiction  now  invoked  has  been  exercwed  '<M^ 
iave  been  words  tQ  ai;pif  the  intention  of  ^ 
taatator  that  ^  penoa  on  wliom  Uw  obiigBtiaa«< 
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BiamOmaev. 


Jem  V.  BjkXKsrt, 


HiOKOoumx. 


zuAintainicg  othprs  is  east  is  hemlf  intended  to 
dehve  a  personal  benefit.  The  language  hae  been 
«'  she  maintainiog  thereout,"  or  as  in  Jiooth  v.  Booth 
aadLmtguutrer,  JSkumt  "foxhm  nae and baoflfit and 
for  fa«r  mauiteaaiioe,**  fto.,  hem  whkk  there  wm  a 
slight  vni-itttioti  iu  Ccutli'  v.  f'aiiJe,  wlierp  the  mother 
was  a]l  ;'.v(k1  to  rotain  one-tiikd,  tliuugh  the  other 
two-tl  iri]s  A  i  re  <ij)propriated  to  the  childrcii.  Such 
words  are  abscut  here;  bat  I  cannot  doubt  that  the 
effect  of  the  gift  it  tlM  Mne  as  if  they  were  preeent 
^«  gift  is  to  the  widov  ooopled  tstth  an  ohUntion ; 
but  would,  I  think,  be  maldBg  tint  oUigattOtt  too 
«st«Wrf*a  to  hold  tbat  it  can  be  enforced  even  to  the 
otaanaMiDn  ol  the  beneficial  character  of  the  gift.  It 
may  be  obeerred  that  in  marrying  agniu  she  loses  all, 
bnt  then,  of  coarse,  it  i*  a!iirain«»d  that  sho  will  bf 
maintained  by  her  husband,  and,  on  the  ofhi  r  hand, 
as  the  cluldr«n  attain  majority  aod  the  daught«rH 
marry,  the  obligation  diminishes,  and  ultimatelY  she 
iagmnthawboleiDfloaafoirbarowabMMfit  What 
proporUop  of  the  income  fa  to  be  vetefned  by  ber  and 
wVjHt  H]  plied  for  the  benefit  of  the  children  must  be 
cart'tuily  considered  with  other  details  of  a  scheme  for 
the  future  ti»aint«nftuce,  education,  and  briuf^ui  lt  ij  of 
the  children.  But  I  intend  to  distiuetly  hold  that, 
assuming  the  custody  of  all  the  children  to  be  taken 
from  the  mother  by  reason  of  her  misconduct,  and 
their  maintenance,  education,  and  bringing  up  to  be 
provided  for  elsewhere  than  under  her  roof,  she  will 
•till  be  entitled  to  receive  so  much  of  the  income  as — 
liHtwe»  u  her  and  her  children,  and  Imviiig  regard  to 
the  social  position  of  the  parties  and  the  amount  of 
available  fortune— is  adequate  to  ber  own  penonal 
maintenance  and  support. 

SoUoiton,  OmsA,  FMilm,  Walten,  i£;  WiUkumi 
M.  A,  OrgiB, 


Cimu.  DiY. 


OiT.  4 


V«b.  25. 


Joy^s  '•.  B  vKXETT.  (a.) 


Vetidur  and  l'arctui»er~Hal€  tmdfr  order  of  court — 
Purrhattr  /t>r  vulne  without  ucti'-r — Eqnitablr  fx&:u- 
tiofi—JudgmenU  Ad,  1864  (27  28  Vtrt,  e.  U2)— 
Cotiwrt/anriny  and  Law  t^^ropertg  Ad,  1881  (44  & 
4o  l  id.  c.  41),  «.  70. 

Jfo  estate  or  intemi  vriii  b»  btm»d  seefton  70  of  Hie 
ConiKyancing  Ad,  1881,  iMeh  alak  or  internt  would 
not,  aiiart  from  $urh  ttdiou,  have  bttii  bound  by  an 
order  of  court  dealing  with  such  estate  or  ini/ermt,  linvin'i 
regard  to  the  Unm  of  tuch  ordi-r  mul  tfi-  jiri"  ^n/^  in 
which  and  tlte  drcumitancet  under  which  it  wai  made. 

Trial  of  action. 

This  was  an  action  in  which  the  pl&intitf  claimed, 
iaisr  tUia,  possession  of  certain  freehold  and  leasehold 
pfOmiaea  and  a  declaration  that  the  premisee  were 
not  liable  to  be  taken  in  eaecation  nader  a  judgment 
of  the  High  Cotut  bearing  date  the  26th  of  February, 
lft'>i.  ill  rm  action  entitled  UarntH  v.  Jonet. 

'Ihe  facts  of  the  caac  were  thtjae :  By  his  will 
dated  the  Ist  of  August,  LSMO,  John  William!^,  of 
Tymaeo,  Tyk,  Glamorganshire,  appointed  his  wife 
ESizabeth,  his  nephew  Philip  Jo&^—iiot  the  husWud 
of  tbe  i^atntiff— and  hia  bcotbec-in-Jaw  £dward 


(a.)  Bapoited  bj  J.  Akti  i  uu  Pbici,  Biq., 
at-Law. 


Thomas  executors  and  trustees  thereof,  and  devised 
and  bequeathed  his  real  estate  not  thereby  otherwise 
disposed  of  to  his  trustees  upon  trust  to  permit 
taitatof 'a  wile  to  xeoeive  the  fanta  theieoff  and  after 
ber  de^,  testator  beqaeatbed  bfa  leaaehold  bonae  and 
shop  and  devised  hiii  freehold  cottages  at  Ahoravon 
flfore-iaid  to  lii8  nephew  Isaac  Jones,  one  of  the 
defendants.  Testator  died  the  l-sth  of  Oct  b.  i ,  1  <8C,, 
and  his  will  was  duly  proved  by  bis  executors  attove 
named.  At  fiiadate  of  the  indeuturr  next  mentioned 
Isaao  JooM  waa  indebted  to  Philip  Jones,  husband 
of  the  plaintiff  Mitry  Jonea,  in  tiie  sum  of  £35ft 
By  an  indenture  bearing  date  the  31st  of  Haj» 

1894,  and  made  between  the  said  Isaac  Jonee 
of  the  first  jiart,  Philip  Jones,  husband  of  Mary 
Jones,  of  the  second  part,  and  Mary  Jones  of 
the  third  part,  it  was  witnessed  that  in  considera- 
tion of  the  sum  of  £350  so  owing  as  aforesaid  by  the 
said  Isaao  Jones  to  the  said  Philip  Jones,  the  said 
Iiaao  Jonca  aa  banefioial  owner  tbanby  aseigned  onto 
the  Mid  Mary  Jones,  and  the  aaid  Fbuip  Jooea 
thereby  confirmed  nil  the  share,  right,  title,  and  interest 
to  which  the  said  Isjiac  Jones  in  his  right  was  then 
or  should  or  might  thereaftor  be  entitled  under  the 
will  of  the  said  John  Wiiii&ms,  to  hold  the  same  unto 
the  said  Mary  Jones  abeolutely.  The  circumstances 
incidental  to  the  exeoation  of  this  indenture  are  stated 
in  the  judgmttt.  On  the  26th  of  February,  189S, 
Sol.  Bamett,  one  of  the  delandaata,  obtained  jndg* 
ment  in  the  said  action  of  Bamett  v.  Jonet,  an  action 
assigned  to  the  (Jueen's  Bench  Division,  against  the 
said  Isaac  Jones  for  the  sum  of  £4.jO  (is.  By  au 
order  in  the  action  bearing  date  the  1 1th  of  March, 

1895,  a  receiver  w»»  ajiiHiiuted  of  the  reversionary 
interest  of  tiie  said  Isaac  Jones  in  the  leaaehold  and 
freehold  pramiaea  aforeaaid  ezpeotant  on  the  death  of 
tbeaaidElinbetbWmiama.  Bat» audit  was  tbaceby 
provided,  '^I  r  receiver  wag  not  to  aeU  tke  wul 
property  or  a,ny  part  thereof. 

On  tile  loth  of  July.  IN'J."),  the  said  Sol.  Barnett 
filed  a  petition  in  the  Cbauoury  Division  (Cbitty,  J.), 
setting  forth  the  proceedings  last  nieution«>a,  vui 
praying  a  sale  the  intueat  of  the  said  Isaac  J  ones  in 
the  said  premiaoe,  and  lor  theap{»lioationof  the  money 
so  arising  in  payment  of  the  jodgoMnt  debt,  and 
for  all  ]>ropflr  accounts  and  inqninea. 

On  the  ^-ith  of  July,  I8!i,-,,  Chitty,  J.,  Ordered tho 

following  accounts  and  iuquiries  : 

(1)  An  acuount  of  what  was  due  to  the  petitioner 
under  the  said  judgment  of  the  'ifith  of  February, 
189o. 

(2)  An  inquiry  what  interest  or  interests  of  the 
defendant  Isaae  Jonea  bad  been  delivered  in  execution 

by  the  appointment  of  a  reoeiTer  under  the  Older 

of  the  14th  <*f  March.  1895. 

An  inquiry  whether  tlinre  were  any  and  if  so 
what  liens,  charges,  or  tnc'uuibraQC««  upon  the  raid 
interest  or  interests  in  land  of  the  said  Isaac 
Jones,  or  on  any  and  what  part  or  parts  respectively, 
and  what  were  the  priorities  of  such  incumbrances 
and  what  waa  doe  on  aooonnt  tlieraof  reapeotiTely, 
and  in  nuking  etiob  inqtiiries  to  aeoertain  wbieb,  if 
any,  of  the  said  H<:nfl,  cljiirg<  s,  and  inc  iiinbrancee 
hud  been  created,  prior  to,  and  which,  if  any,  sub- 
Sfqueiit  to  the  or.ii  r  of  the  Hth  of  March.  1893,  and 
as  to  those  urealed  subsequent  to  the  said  order, 
which  of  them  wore  before  the  registration  of  the 
said  order  oreated  in  lavoor  of  a  purchaser  for 
value,  and  it  waa  ordered  that  the  said  Isaac  Jones 
should  par  what  should  be  oertifled  to  be  doe  by  the 
chief  clerk's  certificate  within  a  month  after  the  data 
thereof,  and  in  default  that  (he  interest  or  interests  iu 
IhuiI  which  "liouhl  have  betiU  certified  to  have  been 
delivered  iu  execution  should  be  sold  with  the  appro- 
.  bation  of  the  jud^  fc^e  from  all  liens,  charges,  or 
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iucambranoes  whioh  luid  been  orefttad  lubwqoMit  to 

the  said  order  of  thp  Mth  of  itarch,  1895,  except  Bach 
M  were  crent€<i  m  favour  uf  a  purchaser  for  value 
"before  the  registration  of  the  said  order. 

By  kia  certificate  filed  the  20th  of  January,  1896,  the 
chief  derk  certified  (1)  that  there  was  due  to  the  said 
8ol.  Baraett  the  sum  of  £d09  lOs.  Od.  (2)  That  the 
interest  or  interests  in  land  of  the  said  Isaac  Jonee 
cousisted  in  his  reveraiouarj'  int^  rests  in  thft  fr»>R- 
huld  and  leasehold  pretnisM  above  mentioued  ex- 
pectant on  thd  death  of  the  said  EUjsabeth 
WlUiMBS.  (3)  That  thore  wis  not  any  lian,  charge, 
or  inoninljinKioe  upon  tlia  mid  inteceet  or  iotecesta 
in  land  of  the  Mid  Iiaao  JooM,  or  «iqr  p*rt  thacwf 
respectively. 

No  payment  was  made  in  respect  of  the  debt, 
and  Qm  aaid  SoL  fiamett  having  obtained  an 
order  aaChoriihig  Idm  to  Ud  at  the  sale,  purduMod 
the  premises  for  the  sum  of  £373,  and  one  John 
Thomas,  under  an  order  of  the  19  th  of  February. 
1897,  conveyed  the  premises  to  him  by  a  deed 
dated  the  4th  of  Marxsh,  1897.  UntU  April.  1897 
Sol.  Bamett  was  unaware  of  tiie  exiiCBnee  of  the 
indenture!  of  tho  3Ut  of  March  I'^'M  The  widow  of 
the  testator  died  on  the  lOth  of  ilaich,  ISUT,  and  the 
laid  Sol.  Baruett  tock  posaesaion  of  the  premises. 

The  plaintifT,  M»iry  Jones,  shortly  afterwards  oom- 
menced  this  action  for  recovery  of  the  premises, 
aMldsg  the  said  Sol.  Bameti  and  the  eud  laaae 
Jones  defendants. 

The  defendant  Sol.  Bamett  in  his  defi  ne*'  submitted, 
inter  alia  that  the  indenture  of  the  31st  of  May,  1894, 
waavoid  under  13  Eiiz,  c.  5asa  fraudulent  preference 
of  OM  creditor,  the  said  F.  Joaee,  and  oountarolaimed, 
tnfar  alia,  to  have  the  indenture  aet  aside.  The  court, 
holding  on  the  ftcts  mentioned  in  the  jiulpuieut  that 
the  assignment  uf  the  Slat  of  March,  iHiH,  was  butM 
fide  ao<l  for  value,  the  question  was  argued  whether, 
idthough  the  plaintiff  had  the  prior  Imal  title,  raoh 
title  had  been  destroyed  as  against  toe  defendant 
Rftrnett  under  the  ojKnttion  of  section  nf  the 
Conveyancing  Act,  1H81,  the  premises  haviug  been 
sold  undiBr  an  order  of  tho  oonrt. 

NeviUe,  Q.C,  W.  F.  PkiUpotts,  and  It.  li.  PhillpotU, 
for  the  defendant  Bamett. — The  defendant  has 
obtained  a  good  title  under  section  70  of  the  Cou- 
vevaucing  Act,  ISsl,  ai.d  this  title  cannot  be  in- 
validated by  the  noQ-(Xiucurreuee  of  the  plaintiff : 
In  re  Hall  Dure»\  Contract,  oO  W.  K.  556.  1!1  Ch.  D. 
41 ;  MoO^n    Jfos^a,  42  W.  fi.  17,  [1883J  3  Ch.  376. 

FarirfU,  n.r.,  and  Xiiprr,  for  the  plaintiff.— A 
judgment  creditor  uuiuut  obtain  by  his  judifuient  au 
estate,  which  it  is  not  his  debtor's  to  give.  The  eflnct 
of  section  70  oannot  be  to  ttanafer  the  I^al  estate, 
fund  it  mtiit  be  eonatmed  to  tie  haaed  on  the  awnmp- 
tion  that  all  persons  interested  are  as  a  matter  of  fact 
before  the  court.  If  the  other  construct  ion  is  adopted 
a  man  may  be  deprived  of  his  estiites  by  aji  action  of 
which  he  has  never  had  any  nf>tice :  Wkitworth  v. 
Oatigain.  \  Ph.  728  ;  Baroneu  Wenhek  r.  Iiiver*^Dee  Co., 
^  Oh.  D.  534.  37  W.  R.  Dig.  43  :  /«  re  N'ltionn! 
Debenture  and  Assets  Corporation,  39  W.  B.  707,  [1891] 
2  Ch.  503.  Further,  the  mIo  wm  made  lahjeot  to 
prior  incumbrances. 

IfeviUe,  ia  reply.— The  defendant  Bamett  ii 
honS  fidf  pnrdiaier  for  value  withnnt  notice,  and 

jiossesse.s  t1:i-  1-  tjril  estate.  The  pltiiiitifT  s  rights  tinder 
the  conve^uuce  do  not  cou<iiitut><  au  iucuutbnuice. 

BoMER,  J. — No  real  difficulty  arises  with  rtgard  to 
the  facts  of  the  case.  I  am  satisfled  tluti  Bbilip 
Jam,  the  (flaintiff**  hatband,  did  contract  to  hny 


from  Inae  Jooei  the  property,  thw  rableet  ot  tUs 

action,  subject  to  the  then  exis'inj^  Tirior  life  intienM 
for  the  sum  of  £3'j0,  which  was  then  dne  from  IsMC 
Jones  to  P.  Jones  on  an  account  S4>ttle(i  (i-itw«en 
them,  and  this  property  was  intended  to  be  ac^ 
was  assured  to  the  plaintiff  by  the  d'ed  of  the  .list  o: 
May,  1894,  and  this  deed  was  duly  executed  tad 
delivered,  and  passed  to  her  the  l^gal  estats  in  the 
leas-holds,  and  also  in  the  freeh,)ldri,  nt  anyrste  for 
her  life,    i  have  further  come  to  the  couolusion  tiut 
this  transaction  was  entered  into  in  good  faith  and  for 
full  valuable  consideration,  and  was  not  a  teodolat 
preference  of  P.  Jones  or  ezeonted  to  defeat  enrfitor* 
to  the  knowledge  of  P.  .Toueis  or  of  the  pLuntiff.  Wjiit 
is  not  vui  1  HH  against  the  defendant  either  under  tht 
statute  13  Eliz.  c.  5,  or  otherwise.     It  is  tme  thtt 
I.  JoD«s  had  rafoaed  to  join  in  the  traaMotioa.  or 
to  let  P.  Jbnei  haive  the  property,  unleie  it  «M 
( i.M  P  Jones  expressed  it}  settled  upon  the  plsintif. 
who  was  I.  Jones's  sister,  so  as  to  benefit  her  sod  her 
children.    But  when  the  transaction  is  rightly  under- 
atood,  I  am  convinced  that  it  was  not  a  put  payautt 
hy  P.  Jonea  for  the  property,  and  a  vdiintaiy  aattia* 
nipnt  by  Isaac  Jonea  in  favour  of  his  sist^.  Ibsrt 
h'lid  the  advantage  of  seeing  in  the  box  P.  Jon^  who 
gave  me  the  impression  of  being  au  honest  witn*«, 
though  of  humble  poaitioQ  and  not  acquainted  with 
English  legal  tenna,  and  the  conclusion  I  have  eOBs 
to  upon  the  evidence  as  a  whole  is  that  the  baaaaB- 
tion  on  his  part  was  a  purchase  in  good  faith  for  foil 
consideratiou,  and  not  the  lens        because  he  w-m 
quite  willing  to  kt  his  purchase  become  his  wiiet 
proper^  aldeeired  by  her  brother.     If  aausaftv 
to  boy  a  piO|Mrt7  lor  a  anffident  and  pnp«  jrita 
and  rae  owner  fxproaaca  hia  wilKngaeaa  to  aw  iw 
that  price,  provided  that  the  pnruh'wer  will  let  the 
conveyance  be  to  the  purchsser's  wife,  who  is  rf- 
lated  to  the  owner,  and  the  purchaser,  for  reasooi 
of  hia  own,  ia  willing  to  let  the  porohMad  ftoftt^ 
he  ao  oonveyed,  ana*  bargain  is  thna  vam  nia 
carried  out,  such  a  transaction  is  not  a  voluntsuy 
atttleineut   in  any  true  sense,   or   anything  b&t 
a    sale    and    pvirchase    for    value    and    in  pjod 
faith,  and  in  my  opinion  the  case  before  me,  whieo 
properly  appreciated,  ia  in  snbstanoe  ono  ot  this  kind- 
Nctice  of  the  sale  and  ussurance  to  the  trustees  of  tk» 
will  under  which  I.  Jones  was  entitled  was,  of  ooom 
not  necessary  to  coraph  t-  tin-  [  l  iiatitrs  title,  but  th-"- 
was.  in  my  judgment,  no  intentional  abstaining  by  1'. 
Jonea  or  the  plaintiff  from  giving  such  noiiea 
Indeed,  though  it  ia  not.neoaMHEj  to  detamnB*  > 
the  evidence,  it  appMrs  to  me  that  one  of  the  trvatsu 
was  inf  Tni  •  1  of  the  transaction.    The  fact  is  thst  P- 
Jonea  knew  nothing  of  law  and  loft  it  to  hia  soUcitw 
to  carry  out  the  transaetion  JKOpmAf.    NOT  is  tb^rr 
any  real  gxoond  for  the  aoggeation  on  tihe  dafndwfi 
behalf  that  the  plaintiir  or  1  Jonaa  knew  of  the  hte 
proceedings  under  which  the  defendant  f>urj.:)rte<^ 
buy  the  property  and  have  it  assurtMl  to  hiui, 
abstained  from  informing  the  defendant  of  th' 
plaintiff* s  prior  title ;  on  the  other  haiid»  it  ia  aa* 
proved  to  my  satisfaction  thi^  tihe  defandant  boH^ 
with  notice  of  the  plHintiff" s  title. 

On  these  findings  of  fact  the  ipiestion  is  reduc.^  • 
one  of  law.whether  the  defendant  has  a  better  title  thsa 
the  ;daintiff,aIthough  the  plaintiff  bad  a  prior  legal  titfh 
TLh  only  ground  on  which  it  can  be  suggested  tbat  A* 
defendant  has  a  better  title  is  that  by  virtue  of 
section  70  of  the  Oonveyancing  and  Law  of  Prop^y 
Act,  1881,  till-  j  laiutitl's  prior  title  Wiis  deittuVtv:  v 
against  the  defendant  because  the  property  wm  K^i 
and  asaoxed  to  him  under  orders  of  this  court.  Tho»<- 
ordera  ohda  to  be  made  in  the  fbOoviaf 
dronmatwiw i  ThadelBiiBBt  aa  judgment madHar 
of  laaao  Jonea  obtuntd  eqm^abl^t  taueatim  o 
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apHinst  Tsna<  Jooec'fl  then  interest  in  thiR  propfrtyhy 
ttie  ttppoiJitiueiit  of  a  recover  then  m&de  although 
there  was  then  nothing  to  recoivo,  inasmuch  as  the 
prior  litV  tPtmTtt  was  then  living  and  in  receipt  of  the 
rrata  ami  ]uuiits.  Tbe  defendant  then  proceeded 
miliar  tlie  Judnnenta  Act,  IBM,  and  obtainad  ilia 
titoftl  order  under  which  tlie  debtor's  fofarMt  ao 
tihlhorfd  in  fXHcntion  wan  ordered  to  b«  soM.and  the 
maiil  luquirieB  were  directetl  to  ascertain  the  nature 
and  px'ent  of  that  iuterfst.  Tlie  order  w<w»  dateii 
the  24th  of  July.  1895.  The  inqoiriee  thereby 
directed  were  prc»eeded  with,  and  a«  Isaac  Jonea 
did  not  appMT  and  no  ona  before  the  oourt 
knew  aoytbmg  abont  tha  laanniDee  to  die  plaintiff, 
nvtorally  enough,  in  answer  to  the  inquiries, 
the  chief  clerk,  by  hi«  oerttflcate  in  finding  that  the 
interest  delrv*  rul  iij  execution  was  the  reversionary 
iiJt#rB«t  onder  the  will,  made  no  referenc«f  to  the 
plaintifl'M  right*  or  title  or  to  any  incumbrance  on 
that  rereraiouary  interest.  Thn  Rale  directed  by  the 
order  was  then  proceeded  with,  and  the  debtor's 
Jatartat  aa  foood  bj  tba  ohiei  oUdki'a  oertifioata  was 
oAnad  for  nla  by  pabUo  atiotion  snbjeot  to  oertain 
conditions  of  sals.  At  that  sale  the  defendant, 
h.»viug  obtained  leave  to  bid,  w  ah  de<'lar>*ii  the  pur- 
chaser, and  was  mili-i  i|ijeiit]y  allowed  to  sot  off  the 
pnrchaae-money  aK»i»8t  a  correspouditig  part  of  the 
larger  judgment  debt  duo  to  hitn.  And  then  by  an 
onkr  dated  the  19th  of  February,  1897,  the  oourt 
bcfa^  of  opinion  that  it  was  expedient  for  the  pur- 
poaa  of  aaitying  the  sale  directed  bj  the  ordar  of  the 
the  84th  of  July,  1895,  into  effiMsi,  that  a  person 
should  be  appointed  to  oonyeythe  said  interest  of 
Isaac  Jones,  ordered  that  one  J.  ThoiiiaH  should  be 
appointed  to  convey  the  said  interest  to  the  defendutit 
aa  pondiaaer  or  as  be  should  direct.  And  accordingly 
hf  daed  dated  the  4th  of  March,  1897,  the  giud  interest 
waa  BWtiiad  bf  J.  Xbomaa  to  tba  dafandant. 

Vow,  iB  thwaprocsarBnga  it  is  daarfliattiieooart  by 
the  order  of  the  24th  of  July,  1895,  was  only  ordering 
the  »aleof  the  debtor's  interest  as  delivered  in  execution 
by  the  appointmeutof  the  receiver,  and  that  the  oril  i  r  i  f 
the  19th  of  February.  18!tT,  was  made  for  the  puri)0"<e 
of  carrying  out  the  sale  direct^  under  the  order  of  the 
24 tb  of  July,  1895.  In  these  circumstances  it  is 
very  startling  to  be  told  that  by  virtue  of  section  70 
of  thaAotol  1881  tha plaintiff  baa baaadaprivad of 
bar  titla,  anboagb  that  titia  anitad  prior  to  tba 

equitable  «  i  ition  and  she  was  a  completo  stranger 
to  the  procetiUiigs,  and  the  court  (Xiulil  never  lutve 
contemplated  or  intended  to  bind  or  affect  her.  And 
when  the  arguiu«mt  of  defendant's  counsel  upon 
section  70  is  fully  developed,  it  is  found  of  necessity 
to  laad,  if  aoond,  to  very  astoniihiog  oondaaoni.  It 
ia  oontaodad  fbat»  ainoe  section  70  aama  into  foraa, 
when  any  property  is  sold  by  tba  ooort  in  any  pro- 
ceedings before  it,  an  indefearible  title  is  acquired 
by  the  purchaser,  V>eoHU«e  all  persons  interested  are 
bound,  even  though  they  may  be  perfect  str»ng*>rs  to 
the  proceedings,  and  not  in  the  contemplation  of  ttie 
ooort  at  all  when  it  made  the  order  for  sale.  And  it 
woold  follow,  if  such  a  ountentiou  wera  WEfact.  Utat 
tba  jMMtiaa  of  tba  ooort  in  MlUng  nndar  praper 
eoamtioBB  of  nta  baa  beao  (joito  wrong  liooa  section 

70  came  into  force,  for  if  all  persons  interesfeil  in  the 
property  are  bound  by  the  order  for  sale, the  purchaser 
uted  Dot  look  beyond  that  order.  It  would  certtiinly 
be  extraordinary  if  the  effect  of  section  70  wag  tu 
^ange  to  such  an  extent  the  well- understood  scope 
and  ^jaoifrfoidaiaofialamadabj  tba  ooort.  Take, 
for  OMiapla,  tiM  aaaa  of  an  notion  to  adninater  the 
estate  of  a  testator  in  which  some  property  ia  ordered 
to  be  sold  as  part  of  that  estate.  Apart  from 
the  section,  the  sal >  w  i Id  never  IihM  to  bind  or 
affect  pacaona  claiming,  not  under  the  wiU  of  the 


t-estator,  but  against  him  and  against  those  claiming 
through  him.  Yet,  according  to  the  contention,  the 
section  has  had  the  effect  of  making  the  sale  quito 
different  in  its  scope  by  binding  all  such  persons. 
And  ainnlar  consideratious  woidd  auply  to  orders  of 
sale  mada  in  partition  aotiona,  ana  loraeloama  and 
redemption  ao&ons,  and  ofhan.   And  tiia 

effect  of  the  section  cannot  be  limited  to  orders  for 
sale.  In  terms,  the  8i>ction  applies  in  favour  of  » 
juir  ii  taer,  to  any  ord»;r  of  the  court.  An<l  "  pur- 
ch-iser "  includes  by  the  Act's  interpretation  clause 
(section  2,  viii.)  a  lawaa  or  aaori^agee  or  an  intending 


purohaaar.  lataas,  or  mortgagae.  or  otbar  parson  who, 
for  valoabla  oonsideratioo,  takea  or  daan  witii  uiy 


And,   with   certain  azpraaa  axoeptions. 

lade  before  or  after 


property. 

seotioo  70  appUes  to  all  orders  mn 
the  commencement  of  the  Act.  If  the  contention 
before  me  be  correct,  tlie  sectiou  has  indeed  made  a. 
wonderful  change.  An  owTjer  of  an  estate  might 
suddenly  find  himself  wholly  deprived  of  it  by  an 
order  of  court  in  some  proceeding  he  never  heard  of, 
and  witboat  any  intantioa  on  tba  part  of  tba  ooort  to 
affect  him,  and  then  ba  told  that  ha  had  no  ramady 
except  po.ssibly  to  follow  (if  he  could)  Ruy  moneys 
that  might  have  been  jiaid  by  a  purchaser,  liut 
I  need  not  enlarge  upon  the  results  to  which  such 
a  construction  of  the  j>ectioii  would  lead.  In  my 
opinion  the  section  was  not  intended  to  have,  and 
hiM  not,  such  a  wide  effect.  It  is  a  useful  reotion. 
and  I  should  be  sorry  to  limit  ita  ntility.  But  I  tbiuk 
doe  effect  can  be  given  to  it  witboat  yiaUing  to  aoah 
an  extravagant  oontention  as  that  berora  ma.  I  ahdl 
not  pretend  to  define  all  the  oases  to  which  the 
section  can  properly  be  held  to  apply  or  not  to  apply. 

But  in  my  judgment  the  following  proposition  in 
correct:  If  auonlerof  oourt  dealing  with  property, 
having  regard  to  its  tamia  and  the  prooeedinga 
in  wbioh  and  tba  oironinatanaea  in  vhioh  it  ma 
mada,  would  not  ba  heM.  apart  fhNnaaotioa  70,  to  ba 
intended  to  bind  any  particular  estata  or  interest  in 
the  projierty,  then  th«t  estate  or  interest  would  notb>* 
IhiuihI  by  the  onler,  by  reafou  or  virtue  of  the  section. 
And  I  may  point  out  that  the  section  only  speaks  of 
orders  of  oourt  not  being  invalidated  as  against  a 
putobaser  with  or  without  notice  on  certain  speoifieJ 
graonda,  and  that,  as  a  rule,  a  stranger  to  an  action 
may  assert  hia  ligbta  without  baing  oUigad  to  invalio 
date  any  ordara  that  may  hava  bean  made  in  aoeh 

action. 

The  cases  oite<l  in  support  of  the  defendant's  con- 
t»-ntion  do  not  warrant  it.  With  regard  to  Jn  '  j 
Dart,  all  I  need  say  is  that  there  the  parties  whose 
concurrence  to  the  order  for  sale  was  rii8{)en8ed  with 
wara  daarly  intended  to  be  bound  by  the  order,  and 
that  il  the  section  did  not  apply  to  that  case  I  do  not 
know  to  wliat  oaaa  it  could  be  held  to  apply.  Aa  to 
Modyn  Moityn  I  feel  more  difficulty.  8o  far  as  the 
actual  decision  in  that  case  i.s  cimct^nifd  it  v-.:-.  udy 
one  determining  aqnestion  of  form  of  eouveyiiuii'  ^hich 
bad  arisen  in  an  adiuiiuHtr<ttion  action  brtwis^u 
vendors  and  purchasers.  But  one  reason  given  for 
their  decision  bgr  tba  Lorda  JnstioM  nndouhladly  waa 
that  asrtaio  poiaoa  nkortg^faM  who  wftaatmngaia  to 
the  aoHon  warn  bound  nnder  tba  aaetion  1^  the  ordar 
for  sale.  Rpeakinir  with  all  respect  I  do  not  clearly 
see  how  tlie^-  arrive  I  at  that  conclusion,  especially  as 
riii'V  il-o  held  that  the  tirwl  riiortgrtpci-.s,  who  had 
agreed  to  join  in  the  sale,  were  not  bound  by  the 
order,  and  that  as  those  mortgagfei  were  not  before 
tlie  court  or  partiaa  to  the  contract  for  sale,  tlie  oourt 
had  no  power  to  oompel  tbom  to  sabmit  to  the 
purchasers'  reqnirements.  I  gather,  howerar»  tbat 
the  oourt,  having  n  gard  to  the  conditions  of  salo  and 
other  circumstances  nf  the  cjuie,  CAiue  to  tie-  coiu'lusioii 
that  the  oourt  by  its  orders  did  intend  Co  bind,  and 
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had  bound,  the  poisn*  muigw»e»  mad  thvir  intoceita 
iD  the  property  orderad  to  be  aold,  though  thoae 

paime  mort^a^^ees  wfre  strangers  to  the  action. 
This  being  so,  that  casf  i«  quit*  distiogaishable  from 
the  ca»e  uoMf  before  iiie,   wIuto,   having  regard 
to  the  fact  that  the  sale  was  ordered  under  the 
provisions  of  the  Judgments  Act,  1S64,   and  was 
clearly  int^ndoJ  to  b.'  a  sale?  of  the  debtor's  interest  of 
which  the  crfMlitor  h>i(l  obtained  equitable  execution,  I 
am  8Hti8fi<?d  that  the  I'luintifTs  intcreftt  in  tho  jiroperty 
was  not,  iiitonded  to  be,  and  was  not  in  fact  bound. 
And,  in  particular,  on  exatniiwtion  of  the  order  of  tho 
24th  of  July,  1895,  it  will  be  seen  that  the  tale  was 
intended  to  be  subject  to  all  ineombrancM  on  the 
property  exiating  at  tho  date  of  ^eeqiiit  il  '   t  u- 
tion,  except  tboee  of  such  incumbrancers  aa  should 
consent  to  the  sale.     It  is  said  that  the  plaintiff's 
«8tete  WM  not  an  "inoombniuw'' pcoDerly  io-oalled. 
I  am  Buot  ntisflfld  even  of  that,   m  Wharton's  Law 
Lexicon  I  find  "  incumbrano^  "  dcfiiud  as  being  "a 
claim,  lien,  or  liabihty  attached  to  propt  rty,"  and  this 
definition  is  wide  enough  to  cover  the  plaintiiTs  claim. 
Bnt  even  tuppoaing  that  the  plaintiff's  right  was  not 
aninonmbranflo  atrictly  so-called,  yet  the  wording  of 
the  order  as  well  ns  tbe  gcnenil  provi«ors  of  the 
Ju'jgiiieuts  Act,  18tj-l,  makf  it  clear,  in  uiy  ojuiiiuii, 
that  th(?  court  was  not  intciiding  to  bind  any  right  or 
estate  in  the  property  existiuK  at  the  date  of  the 
eqnitable  execution  which  was  oinding  on  tbe  judg- 
ment debtor  and  could  not  be  displaced  by  hiiu.  A 
sale  by  order  of  court  under  that  Act  would  not 
bind  such  a  right  or  estate,  and  the  owner  of  that 
right  or  estate  could  enforce  it,  notwithstanding 
the  court's  order  of  sale,  as  against  a  porchaser 
nnder  that  order,  though  the  porohMer  at  the 
time  of   his  paroham    had    no    notioe   of  the 
existence  of  such  right  or  esfate.     Ami,  more- 
over, in   my  opinion,  btforu  eufurcing  such  right 
or  estate  the  owner  would  not  be  bound  to  invalidate 
the  order  of  the  oourt.  He  could  Imt^  tbe  ord«r  stand- 
ing and  say  that  it  did  not  oonoem  or  alfeot  him. 
8ee,  as  bearing  on  the  poitit,  tin-  case  of  ]V^.  if  worth  v. 
(jau4^uin  with  reureuce  to  th«  j*0!>iLiuii  of  judgment 
creditors  under  the  Act  1  &  2  Vict.  c.  110.  and  (Jod/rey  v. 
Poole,  13  App.  Gas.  497, 36  W.  R.  Dig.  6d,  a  case  whioh 
concerned  a  New  Sonth  Wales  Act  corresponding  to 
tlie  Judgments  Aot,  1864,  and  where  it  was  pointed 
out  that  a  sale  at  the  instance  of  an  execution  creditor 
could  not  pa.iN  to  tl^e  jiurLha^iT  a  grfnf>r  interest  than 
the  debtor  poKiessed  at  the  time  of  the  execution. 
Vor  these  reasons  it  ap(>eon  to  me  that  section  70 
■  does  not  enable  the  defendant  to  resist  tbe  plaintiff^s 
d^m,  and  that  the  plaintiff  is  entitled  to  recover 
|)0ssessii:>n  of  tlie  jiroperty.    As  to  (  i).-t>i,  S(  eing  what 
is  the  utttuTtj  ot  defendant's  defence  and  iuu!it.  r- 
ehum,  I  think  he  must  pay  tbe  plaintiff's  oostn,  •■>(<  .  pt 
ao  far  as  those  oosta  have  bten  increased  by  ttie 
{jldntifl'B  attempt  to  prove  that  the  defendant 
pondiased  with  notioe  of  die  plaantiS's  right. 

Judgmaii/or  t&s  ftainitff. 

Solicitors,    /.'.VA'm'',    Vai'zty,    .t   Smith,   for  J.  L. 
Hoivtil,  tSwausea ;    llkhard   WkUe,  for  D.  tieliue, 


MarJi  2'. 


IN  BANKBUFTOT. 

Q.  B.  Div.  ] 
Wright  and  Bigbam,  JJ.  j 

In  re  Baykbs  Pa&k  Oour  Clvb  (LonriD). 
A  J  jHirte  Tbb  Omoaxi  BuBmcB.  («.) 

VoiniKtuy — Windiiig-up — CofU — Order  agnimt  rjiatt 

At'  iijiiiidl  mill  lie  ai/aiu'l  iii'  ''r-.Jrr  ou  an  (-fj-iii 
receiver  in- 1 i<)uidnUir  Ui  j)aj/  casts  i>ert'>naUy,Jur  «•£*  a* 
order  i»  eqiiivalmt  to  a  dectaratim  tkat  »mek  oJStitI  hat 

been  guiltij  of  mi»'-o!:  larf. 

Appeal  by  the  official  xeoeiver  from  nartol  saflHe 
of  bia  Honour  Judge  Lashifigton,  raaoeia  Aecssntj 

court  of  Croydon,  I'ii ''iil'  tl;»  cffictal  lefiCifSFpV* 
aooally  to  pay  the  costs  uf  a  niutioo. 

Hhfi  fini^  receiver  was  ex  ojicio  liquidatcpr  of 
company  in  liquidation  called  tbe  Barnee  Pedt  (nU 
Club  (Limited).  This  oonpany  eras  in  anesn 
its  rates  at  the  date  of  the  wiudiiig-up  order,  leJ  the 
overseers  of  Merton,  the  parish  La  which  the  comr  *By  i 
property  was  situated,  applied,  suhaequeiiUy  to  the 
dat»  of  the  winding-up  onler,  to  the  offid^reowm 
for  payment  of  til*  same  as  a  preferential  daiaivitUi 
pettion  1  [a)  of  the  Preferential  Payments  in  Butk- 
ruptcy  Act,  1888.  The  othcial  receiver  admitted  tiiii 
the  rates  were  a  prefreuetittl  claim,  but  a*  he  d:d  act 

eij  them  over  so  soon  as  the  overseen  desrcd,  tiu 
Iter  proceeded  against  him  by  notioa  in  tiM  eottt| 
court.  The  judge  ordered  liim  to  pay  over  Osirtift 
and  to  i^tay  the  costs  of  the  motion  pereooany. 

The  ofbcial  receiver  apfMSiled  against  the  orist  fcr 
ooste,  and  the  appeal  was  heard  (by  specul  leate) 
tbe  IHvisiooal  Oyurt  sitting  in  Baakrapiogr. 

.l/tttr  Madtauie,  for  theappella&tw — ^nie  motion  ^ 
quite  unnecessary  and  ought  never  to  has*  Iw* 
brought,  and  tbe  court  has  no  jorisdictiCKiaeidBM 
ofTicial  receiver  to  pay  coats  pSCMUlly  UOlMbs be 

been  guilty  of  misconduct. 

Archer  M.  WhiU,  for  the  respondents.— No  iff»»i 
lie*  on  •  qoeetion  of  oosta  alono. 

Muir  Mackenzie,  in  r^ply. — In  re  SHrer  VoUeyHi--' 
M  W.  IL  96,  21  Ch.  D.  381,  shows  that  a  huidrt* 
is  entitled  to  appeal  against  sooh  an  order  as  ttta. 

Wright.  J.— The  ordinary  rule  is  that  appeals  bt 
only  on  iiiatter»  of  law.  and  do  not  lit-  on  a  ^.lasat 
of  costs  unlees  a  question  of  prim  iple  i--  ir.voirM.  I 
think,  however,  that  tbe  prej<iii  appeal  msj  > 
treated  as  one  on  a  matter  uf  law,  for  a  order  ngta* 
an  ofBdal  reoeiver  to  pay  tbe  eoats  of  any  prvxremif 
personally  is  equivalent  ti I  a  declaration  that  be  ^ 
been  ^ilty  of  misconduct,  of  which,  in  this  <a»<. 
thme  la  no  eridenoe. 


BiOE&M,  J.,  ooocnned. 

Solicitor  for  theappeUnat,  Tha  BolieUar  ta  Ht 

of  Trade.  . 

Solidtors  for  the  respondents,  Bry$om  4t  Vh*. 


(a.)  Beported  by  P.  IL  Fravcxb,  Bbo.,  Bsictaur 
at<Law. 
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House  of  Lords. 


Laoibt  tr.  Laoon  ft  Ck>.  (Iokitbd}. 


Hauav  07  Jjohda, 


March  20. 


noiwe  of  lioclui. 

Fkon  C.  A. ) 
(Bngland).  ) 

L4CSBT  V.  Lacon  &  Co.  (Limited),  (a.) 

Lietntittg  ktw  ^  ticenee  —  Order  fur  new  Ueenee  on 

condifion  of  itirrendering  other  lictncn — Rrtnoval — 
Licrntiuij  Ad,  1872  (3^  <fc  36  Vict,  c,  94),  j.  60. 

The  appellmit  wu*  the  holdtr  of  an  off-Ueeofe  uf  a 
fuMiC'itmutt  and  duly  applied  for  a  renewal  ut  the 
general  mmmd  lieeaettig  meOing,  and  tkie  im*  ffranUd. 

He  (ilao  July  applied  fur  <in<l  oblaintd  a  w  ">  lii  eure  of 
an  adjoiniuif  house,  vn  tite  condttion  \<f  ijivimj  up  the 
liceii^e  of  whirh  he  had  just  ••titumed  the  reu,  ( 

Jltld,  thai  the  jutticei  hud  not  exceednl  Ihtir  jurit-lic- 
tion,  (44  thit  teas  not  a  removal  of  a  licruee,  and  tliere/ore 
tectioit  50  o/ the  Liceuiiiit)  A<-t,  1872,  rniuirituj  notice  to 
tfte  owner  of  the  preinists,  had  no  aiipltoativn. 

XkwwMA  o/  the  Court  of  Appeal  (Ileg.  v.  Thornton, 
Ex  pwte  Imob  ft  Cii..  44  tT.  B.  34l»  [1898]  1  (j.  U. 
334)  reverted, 

me  witsstftprntl  from  as  ord«r  of  the  Ooort  of 
Ippaal  (A.  L.  Onilih,  Cbittar,  and  GolUoa.  hJJ.), 

reported  luh.  nam.  Beg.  v.  Thornton,  40  W.  B.  241, 
[1898]  1  Q.  B.  334,  affirming  a  jndsment  of  the 
DivisioDdl  Court  (Cave  and  Kiill<-y,  Jj. j  (j^ranting  a 
writ  of  rtrtiorari  to  brinj^  up  and  quish  an  ordwr  made 
by  lict'DHing  justices. 

In  Marcb,  1897,  Q.  C.  Laoeby  wan  the  hulder  of  a 
licence  in  reapect  of  the  "  Five  Alia"  public-boaso  at 
BatAarata  for  tha  aala  of  bow,  iniw»  and  qpiriu  to  be 
ooommed  oflP  tfaa  pmaiam,  and  he  wn  alao  tha  holder 
of  a  biinilar  licence io  rp8p<>ct  of  the  cellar  of  the  tuljoin- 
mg  jirt-miaea.  No.  2,  Abercroiubie-strn-t.  Itftppcarcd 
that  in  1890  the  then  holder  of  the  lic^iic«^  for  tbu 
"  Five  Alb,"  finding  hiapremiaesinsniticiuut,  anangt^d 
to  lal»  the  oollar  of  No.  2,  Aberurombie-street,  and 
olitaiiiad  a  safMuate  lioanoein  reaneok  thereof,  and  since 
that  tima  ua  two  liacmei  haa  been  miewed  from 
year  to  year.  Before  the  general  annual  licensing 
meeting  for  the  Wandsworth  Division,  which  was  held 
on  otb  of  ^farcli,  ISO",  Liiceby  f^uvo  nnticf^  of  hi* 
intMUtioii  to  apply  ftir  rom-wals  of  tli»'  two  licuuoee, 
and  also  Rave  notice  of  bin  intention  to  apply  for 
a  lioenoe  for  the  whole  of  tbe  )um<it»  No.  2,  Aber- 
ccombie- street.  TJia  jiiitice«  bavinp:  granted  the 
aapUoafeion  for  lauawals  of  the  old  liceooei  tbe 
MqpBdaot  proceeded  to  maike  bis  applioatioB  for 
the  new  liuenoe,  which  was  adjonmed.  At  an  ad- 
journed meeting  the  justices  wtked  the  applicant 
whether  he  w-nl  1  ^ve  up  bia  licence  for  th<i  •"  Five 
Alia ' '  if  they  granted  biw  the  new  licence.  He  agrtwd, 
and  thereupon  tbe  justices  made  an  order  granting  him 
a  lioeoGe  for  the  sale  of  beer,  wine,  and  spirits,  to  be 
oomnmed  off  the  premises,  in  respect  of  No.  2,  Aber- 
oraoitM-aliaali  sobjeot  to  the  ooiiditi<»i  of  bis  giving 
ij^thaKoenoe  wUMi  he  held  in  respect  of  the  "  Five 

The  Court  of  Appeal  held  that  thero  was  no 
jurisdiction  to  make  this  order,  hh  the  requirements 
of  section  oi)  of  the  Licensing  Aot,  1872,  had  not  been 
complied  with. 

The  applicant  appealed. 

Boeantjuet,  Q.C.,  and  S.  G.  Earle,  for  the  appellant. 

Lawetm  WalUm,  Foote,  Q.C.  {Tniven  Hum- 

phrtyt  with  them),  for  respondents. 

Earl  of  HAUliU&Y,  L.O.  — I  am  glad,  out  of 
to  tba  two  ooDTts  balov,  Irom  wliom  tins 


(a.)  Baportad  bj  a  H.  Ouunrair,  Bsq.,  Baniatav- 
at-Iair. 


oaaalioD  haa  eona,  fluft  Iha  uattar  Ihw  baan  ao 

elaborately  and  carofiilly  argued ;  bot  T  confess  for 
myself  I  cannot,  now  that  the  matter  is  fully  before 
me,  eiatertain  any  doubt  as  U)  the  coucluHion  at  which 
your  lordships  ought  to  arrive.  I  quit«  admit  that 
during  a  considerable  part  of  the  argument,. before 
my  mind  was  aoffloiently  alive  to  the  provisions  of  tha 
Aet  of  1879, 1  was  very  mnoh  impr^ed  by  the  arga- 
ment  which  seems  to  hare  found  favour  with  the 
courts  below,  because  the  tmnsaotion  looked  to  me, 
hsiving  ref^^anl  to  itection  50,  like,  what  T  th>iik  two  of 
th«i  learned  judges  say  it  wa*.  doing  by  an  indirect 
performance  that  whicli  the  Legislature  had  prohibited 
—  namely,  the  removal  of  a  licence  from  a  bou^e  occu- 
pied by  a  tenant,  ugainnt  the  will  o|  bia  landlord,  to 
soma  other  house  where  ha  oould  oarry  on  bia  bosi- 
uesa  at  the  laerifioR  of  the  landlord*a  intemt  in  the 
former  bouse.  Witbcjut  such  a  careful  examination 
of  the  Act  of  I'liiliuiui  nt  as  we  have  now  had,  that 
would  be  the  first  impressinii  ( d  a  person  rending  thenfl 
spctious  :  it  might  bt;  uonsidered  that  thw  Le^fislatiire 
hiid  provided  for  the  interest  of  the  landlord  by 
making  the  landlord's  dissent  an  abaolote  bar  to  tha 
proceeding  by  the  magiairatea  by  way  of  Mmoval. 

Upon  a  careful  examination,  however,  of  the 
statute  it  appears  to  me  that  section  50,  upon  which 
reliance  is  placed,  is  a  section  which,  whatever  may 
have  been  its  ori^^rial  deirig^,  Ijms  under  the  otatuta 
no  ma<  hinfry  and  no  provision  which  can  cfftH^ually 
prevent  the  grant  of  new  licences,  and  I  do  not  believe 
that  the  Legislature  ever  contemplated  that  such  a  bar 
shoold  ba  julBoed  m  tha  way  of  the  ioiiadiction  and 
diseratton  of  tiie  nagiatrataa  aa  would  be  ioTohred  in 

prrtiiitting  the  mere  rr-fu-^al  i>f  the  owner  of  the 
prumises,  as  distinguishcil  from  the  tenant  of  the 
premi«<'H,  to  prevent  tb"  nmnjistr.ites  exercising  their 
discretion  in  thtj  matter.  I  can  well  understand  that, 
^iven  a  <  urront  licence  and  given  some  proceeding 
whereby  tha  current  licence  should  be  removed  to 
other  premises,  the  Legislature  would  have  prevented 
the  tenant  laorifioing  his  landlord's  interest  by  a  pro- 
ceeding in  which  the  landlord  himself  was  not  repre- 
sont<>d.  Thiit  is  on  the  om*  hand  clear  enough.  "\Vlien 
I  find  that  the  only  ap^liciktion  for  a  removal  muiit 
be  made  at  the  general  licensing  sessions,  and  when  I 
observe,  what  has  been  so  often  pointed  out  to  us,  the 
interval  btitwc;ci>  tkat  date,  the  5th  of  March,  and  the 
5th  of  April,  when  tha  new  liosnoe  moat  begin.  I 
oonfaaa  I  ant  wholly  nnable  to  aaa  what  naefhl  objaot 

can  be  performed  by  th.'\t  nection,  OT  what  pcotootiQII 
to  anybody  in  thr-reby  given. 

But  as  regards  renewals  and  new  licences  it  is 
obvious  that  neither  this  court  nor  any  other  court 
can  supply  machinery'  or  provisions  which  the  statute 
itself  haa  not  eoaotod.  If  the  Le{^i»lature  intended 
that  than  ahotild  be  some  protection  doring  tbe 
cammar  off  ilia  lioaDOB  and  intended  that  the  landlwd 
sboold  oa  repwaantad,  all  one  can  say  is  that  no  such 

firovisioua  can  ba  found  in  the  stutnte,  ami  your 
ordships  have  do  jurisdictiou  to  .nuoply  them.  Wiiat 
is  clear  is  that  by  thi.><  Act  of  Parliarneiit,  and  by  the 
others  to  which  tbe  learned  counsel  have  called  our 
attention  from  time  to  tinie,  what  the  Legislature  1 
ultimately  dona  haa  been  to  give  an  MMolota 
fettered  diaeratton  to  tiie  nugStratea.    Certainly  it 
would  be  a  very  singular  restilt  of  that  le^slatirm  if 
I  upon  a  new  licence  beinR  applied  for  the  magi«t mt*  a 
I  being  invested,  as  by  the  hypothesis  tli>-v  are,  with 
I  an  absijlutely  uniiuatfid  discretion,  the  m«5re  veto 
]  of  the  person   who  owns  the  premises  hold  by  a 
I  licensed  person,  which  lioensed  person  was  applying 
for  a  licence  for  otbar  pvamiaes.  should  prevent  the 
magiatratea  aoantinir  a  pailaotty  new  lionuje  to  new 
juMuaaa,  ana  fiiattbat  Mr  Acndd  exist  became  tha 
applibmt  bad  befton  thai  haU  oCliar  ptamiaea  midar 

32 
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HbraBovlMM 


•nofbsr  fioraoB.     Hut  would  be  a  very  singular 

result  indeed,  and  certAiiily,  iinl-  thrre  wm  some- 
thing very  dear  ia  the  statute  to  compel  me  to  come 
to  such  A  ooDcIasion,  I  ahould  absolutdy  zttfuM  to 
Mflume  that  the  LegitlAtore  had  done  eo. 

But  it  ifl  not  nwwMBry  for  your  lordthiiN  to  oon- 
aider  that,  because  the  queatinn  here  is  whether  or 
not  anything  haa  been  done  which  the  justicca  were 
not  at  perfect  liberty  to  do  ;  it  mu»t  be  made  out 
before  any  mioh  order  cottld  be  made  and  mamtained 
M  baa  been  made  by  both  the  oourts  below  fluit  ttie 
ma^stratea  acted  without  junsrli.  tion. 

Now,  I  quite  follow  what  r^Ir.  Lttwaon  Walton  and 
Mr.  Foote  have  so  ingeniously  und  eAruestly  j  oiutni 
oat,  that  the  reault  arrived  at  may  be  the  same  aa 
would  have  been  arrived  at  by  a  "  removal." 
Granted.  Bat  what  then?  The  thing  that  the 
uiagristratee  have  done  is  not  the  thing  which  ia 
ci.iit-iii]ilali'il  l.iy  ibu  .jOth  section — thai  is  f'l  nay, 
not  the  itame  aa  regardet  the  actual  ordur.  Whether 
it  la  tito  iMoe  thing  io  aubatanoe  or  not  I  will  treat  of 
in  A  aoiiMDt,  but  it  is  not  the  thinf  .  Wbnt  th«y 
bsw  dons  is,  they  have  Boented  pnmufw,  and  that 
licence  does  not  purport  to  be,  and  is  not  certainly 
npun  the  face  of  the  instrument,  the  former  licence 
which  existed  of  the  "  Five  Alls,"  but  it  is  aa  Bb»o- 
lutoly  turn  Ikwooe.  Wbat  tbe  Legislature  meant  by 
th«  *'  MDUmd  of  flio  Keenoe  **  I  oan  only  oon jecture , 
but  I  should  think  it  would  mean  that  a  liceuoe 
which  had  existed  in  one  house  should  be,  as,  indeed, 
the  phrase  implies  (it  is  not  a  very  happy  one), 
removed  to  another  house.  If  any  order  was  asked  for 
upon  that  subject  it  is  to  be  rSDMnbered  tiiat  what- 
ever discretion  the  magistrates  have  they  aro  limitnd 
in  tbe  orders  they  make  by  the  language  of  ihe 
statute,  and  ii  the}-  wanted  to  make  such  an  order  as 
that  they  must  make  the  order  aocordiugly.  It  is  all 
very  well  to  say  that  it  may  oome  to  tbe  same  tlifaig  ; 
bat  where  the  magistrates  are  fettered  by  a  statute 
which  enables  them  only  to  act  in  a  particular  way, 
they  ijiiibi  abide  by  that  wny.  Ui^t'-  tlx'  rmij^^ist rates 
on  the  affidavit  laid  before  us  say  they  wen'  nut  asked 

to  make  aa  oidor  ior  removal,  aiid  did  not  suppose 
thof  wsM  mtUag  an  order  lor  ranoval  i  and  when 
we  look  at  ibm  dooonent  itsett  tibaro  is  no  null  thing 

as  ail  or<1<  r  for  rf  n  i  val  to  be  found  in  the  wliole  course 
of  the  proceedings,  and  yet  your  lordshipe  are  asked 
to  say  that  thssejprooeediugs  are  without  jurisdiction ; 
becanae,  although  aveiytbing  tbat  the  magiatiatssdid 
and  everytbing  tiiat  way  intended  to  do  waa  sritUn 
their  jurisdiction,  it  in  s.^i !  the  effect  produced  is  just 
the  same  as  if  they  htul  made  some  other  order  which 
they  never  did  make  and  never  inteuded  to  make,  and 
by  this  oirouitoos  loooess  of  reasoning  it  is  to  be 
•nppoaed  the  magiatratea  aotad  outride  their  joris- 
dionon. 

The  observation  immediately  arista  that  where 
you  HP-'  dValing  with  a  subject-matter  of  this  sort 
the  form  is  part  of  the  substance.  It  is  a  delusion 
to  suppose  that  magistrates  may  do  what  may  be 
e<|nivalent  to  this,  that,  or  the  other.  They  are 
within  tbe  iron  framework  of  a  statute,  and  they  have 
Bo  j;iris':li(  ti( '11  to  iri>  l'"y<ji!i1  i*.  All  tlmt  'liey  did 
do,  and  all  that  they  mtended  to  do,  was  that  they 
HooMed  a  person  to  occupy  new  premisca  lor  the  pnr- 
p^iM  oontsmplated  bj  tha  atatote. 

T  dedne  to  go  mto  tiie  qaestion  of  whether 
or  not,  if  tl  •  rr  was  anything  erroneoaa  in 
tbe  order  which  the  magistrates  made,  the  proper 
form  of  rt  inedying  that  error  has  been  adopted.  I 
oonlese  I  shoold  req^oire  further  argoment  before  I 
hastily  oame  to  the  oondndon  that  tUa  waa  tbe 
projK-r  form,  but  I  decline  (o  enter  into  the  qnrstion 
or  give  any  opinion  upon  tbe  subject.  If  the  question 
haraallar  ariaea  whtthar  csrfiarari  it  tha  imfiar 


remedy  or  not,  tbso  wfll  be  the  proper  tisM  to  itoh 
it ;  but  inasmuch  as  upon  any  hyp^the*i«  it 
only  be  by  some  error  in  the  procee^iingi,  tni 
inaamnoh  as  I  am  of  opinion  that  thers  ii  g* 
anoa  hare  at  all,  bat  that  the  maralnaM  hai* 
prooseded  strietly  wllhin  their  jnrisaistioa.  I  as 
of  opinion  that  this  order  of  the  C'-'<  irt  f  Apip-»1  ew- 
firming  the  order  of  the  court  below,  oufht  to  ba 


revaaaed)  and  I  aaaoidin^y  aa 


foor 


Lord  Watson. — ^The  I>gishitnre  have  eascted  tJitt 
the  licensing  jnstioaa  ahall  not  remove  (wiiatsw  tkn 
may  mean)  a  lioenoa  from  one  aet  of  (s 

another  unless  the  owner  of  the  hotise  which  it  ibrt' 
to  bo  deprived  of  the  licence  ia  callfsl  as  a  pirtj 
the  proceedings   for    his    interest,  and  nalm  h» 
oonseuts  to  the  order  being  pronouuoed.    Io  tft« 
presant  case  I  think  the  only  qaestion  is  whettKr 
such  an  order  has  been  pronounced.    I  do  sot  tiuok 
it  is  enough  to  bring  the  case  within  the  ttstutory 
requirement  of  the  prei^uce  of  the  owjinr  of  tLe  h  a'* 
that  the  protiee<liags  of  the  justioei*  shall  bf  »ttl•od-^i 
with  precisely  tbe  same  oou»equeuc«$  as  if  they  hi  > 
been  asked  to  make,  and  IumI  in  point  of  fact  msikai 
order  of  removal.   It  is  not  enough  to  asy,  si  tarn 
of  the  juIk'^"*  li  i^  '' said,  that  tli'-  t  v  i  thing* art  in 
substance  the  name.    It  is  not  enough  to  uj  tb*! 
sither  dirsotly  or  indinoMy  the  result  must  b«  tii 
saioa.  The  aoort  mnat  oobia  to  the  oondaaas,  ia 
order  to  bring  the  matter  within  the  ataniteiy  pS' 
hibition.  that  what  has  been  done  is  one  of  tlM thufi 
which  the  Liegislature  have  prohibitt^. 

Now,  I  need  not  repeat  what  has  been  tltt^j  | 
said  by  my  noble  and  laamed  friend  the  L^i^ 
OhanoworTbotinthatNaasnt  eaaa  it  appears  te  m 
that  in  construing,  as  one  miut  do.  that  cUu**-.  wfaii 
is  not  easy  of  construction,  the  .'>()Lh  »r%;tiuu  ui  tft*  , 
LiceusiuK  Act  of  ISTJ,  an  order  uf  r»*tnoval  never  ■»» 
contemplated  by  any  of  the  parties  to  this  oaas.  h 
waa  not  applied  for ;  it  was  not  intended  tobegn«Md 
by  the  licensing  justices  ;  and  where  one  exMiian 
what  they  have  done  it  amounts  to  tbe  caae  of  Ifca 
df-stniction  (at  least  it  waa  said  t«  amooat  t-' 
destruction)  of  one  licence  and  the  contioQUic* 
another.  That  is,  to  my  mind,  entirely  oppotnl  u 
what  is  the  plain  meaning  of  the  statute  in  asiac  tkt 
wjird  rem»*viil,"  which  means  that  a  ltc«»not!  sbsD  1>« 
trill I'j] i' 'i:, t-'il  hn\i',  one  aet  of  premis* s  find  «Mve  •*  » 
privilege  and  protection  to  another  aet  of  premisaH- 
it  may  be  to  auother  set  of  premises  in  a  dif^m* 
lioaaatog  dastriot.  In  thoaa  oiroomHanoss  I  ds  six 
think  tlia  respondents  in  tiiia  ease  wer^  eatitM  t»«7 
remedy.  I  do  not  think  that  they  hiivr-  sh  -ttt  Hf-i 
requiring  any  r»>m«ly,  aud  therefore  1  thmk  i;  quiJ* 
unneoeasary  to  diacuss  in  what  form  therems^sa^ 
to  have  been  granted  if  it  had  been  rwinired. 

Lord  MAi'NAOHTEy. — I  am  of  the  same  0{<itno«L 

Lord  MoaRI8. — I  am  of  the  same  opiiua*. 
In  this  oasH  nu  applic'ition  is  made  f<^r  a  rrrfiomri  «s 
the  part  nf  the  respondents  toremtve  into  the  Q^m'* 
Bench  Division  an  order  for  a  Itoenee  of  2,  Ali»* 
cronnbie-streot,  in  order  to  have  it  (I'.i'i^'.  '  7b»: 
licence  on  the  f»o»  of  it  is  a  perfec»ly  valid  lic^". 
because  it  is  a  Uc«»nce  gr^n^ed  by  persona  eoai|»*^ 
end  baTtng  jarisdiotioD<--it  is  a  Ueenon  to  osRy  fl*^ 
tbe  honse,  2  A.barorombie-«treet:  the  hwaiuois  of 
of  liquor  for  coiisutiiptioii  iifF  thf  prpint«<"'. 

Then  what  ia  the  objeutiou  to  that  lju«oc*  ^^"^ 
good  upon  the  face  of  it  ?    It  is  said  that  altbouj^b  c, 
is  a  lionioeon  the  faoe  of  it— a  grant  for«ne«l 
— yetit  am'tonts  to  en  orderfor  ai«mov«L 
it  is  said  "in  substance."  B<imetini»*«  it  ia  aaiti  *"'■ 
effect,"  and  sometimes  it  is  said  "tbe  noaseqosDOtsii* 
the  aama,"  hot  the  arpmant  ia  tiiat  it  I 
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Older  for  a  removal  tinder  section  50  of  the  Lioensiiig 
Aet.  As  I  hftve  said,  oa  the  face  of  it  it  does  not  par- 
port  tobaanTthioK  of  the  sort ;  it  purporta  to  be  what 
»  fa  >  giant  of  A  iww  lioenoe.  Tm  Aot  of  1873  oaa> 
tampbtei  UomoM  being  obtainod  mai  graoteS  in 
three  seta  of  circumstances.  By  section  40  it  con- 
templates the  Kf'iQt  of  renewftlH ;  hy  sii'tinn  42  it 
contemplatf'S  the  (frant  of  new  licences  ;  and  by  sec- 
tion 50  it  contemolates  the  grant  of  a  "  removal  "  of 
•  licence,  which  I  would  understand  from  the  use  of 
tiM  wordf  "  romoval  of  the  lioenoe  "to  refer  to  • 
KoMioe  then  in  etie.  In  thie  oeae  the  pmoeedinge  hmn 
not  been  taken  merdy  onder  eeotion  .'jO.  The  appli- 
cant never  applied  for  a  removal — he  applied  for  a 
renewal — he  also  applied  for  the  grant  of  a  new 
licence  to  the  entire  of  No.  2,  Abererombie-street. 
Why  is  he  to  be  held  as  having  applieil  for  a  grant  of 
a  "romoTal"  when  he  did  not  do  it?  As  a  matter 
ct  fMt  he  did  not  take  the  proceedings  for  that. 
Omm  mn  three  diffacent  appUoationa  dMlt  with  by 
fhnstatnlei.  Hmm  aw  three  difRirent  aeta  of  notioee 
to  be  given  hw  fha  itatnte ;  there  are  three  different 
reialta  to  be  ttrived  at  by  tlie  statute.  T)ie  first  is 
renewal,  the  aecond  is  a  grant  of  a  nf  w  licence,  and 
the  third  is  an  order  for  removal.  Why  is  it  to  be 
peraevered  in  that  he  must  be  held  to  have  applied  for 
that  which  he  did  not  ap|>ly  for?  Why  is  it  to  be  hdd 
as  against  the  magiatratea  tiiat  they  mad«  an  order, 
vhioh  thaj  did  not  make,  for  a  removal  under  section 
M  baeanae,  forsooth,  the  consequences  may  be 
panoUeallv  the  sHinf^  if  that  proooeding  had  been 
tahan  t  That  i»  a  matter  for  legislation.  This  House, 
aa  oon  branch  only  of  the  I^egislature,  is  not  entitle<I 
to  lagUlate.  If  it  is  suggested  that  this  protection  to 
hfOTTMB  Mid  ttafar  houses  should  be  extended  to  the 
aM*«f  MMmlkMndto  the  oaaaof  a  gtMil  of  new 
fiooneea.  It  fa  for  ^  LegUhiture  to  lay  ao.  The 
Legislature  have  confined  the  protection  to  the  case 
of  removal.  Suffice  it  to  say  that  this  is  not  a  case  of 
removal.  If  it  were  not  for  the  very  great  respect 
which  I  have  for  the  courts  that  have  decided 
the  oppoeite,  I  would  bava  aaid  Hbalt  it  waa  n  very 
plain  case  indeed. 

Order  tipij^rthd  from  rramtd  with  eoiti  hm  and 
htlow. 

Solicitors  for  appellant,  W.  TV.  Yointg  <t  Son. 
Solicitor  for  reqraodents,  WtUinj/ton  Taylor. 


<Soud  Of  appeal. 

Appeal. 

(A.  L.  Smith.  Collins,  [  Maioh  2A. 

and  Bonar.  I..1J.)  ) 

HODIMHOTT  It,  Newto.v,  Cii ambBM,  ft  Oo. 

(LlMITEl)).  (rt.) 

Muter  «ml  mrtmi—Smpfoi/ers'  liability— AadinM 
inJuriet—BmUtUng  BuHtliuij  rrrmliiKj  thirty  JM  in 
height  —  Building  leimj  countrurUd  or  repaired  by 
mean$  of  a  trnffuldimj — A!tfr<ititin  nf  hnihliwj  -- 
8ea£oUiing  inside  building —  H  orkmen't  Coinpentaiion 
Act,  ISm  (eO  A6I  Fm«.  cST),  a.  7.  sai-sseMMt  1.  S. 

Th  an  appliradi  n  fiiT  rv'iipf  iit'ltinii  umler  the  VTork- 
tnen'g  (''iiinf}rn»iti<in  Art,  IHDT,  it  ajifmirrd  that  tht 
rrnpJ-'ijrr.*  had  iin  Urf-tikru  to  Hrtufjihtn  tht  -trm  turf  <if 
a  rtceittly-huilt  ttabU  by  the  inttrtiun  of  iron  itays,  tht 
Mding  May  <iMafy<e^JU/sc(  high  mmuind  to  tht  top 

(«,)  Baportaa  bf  F.  O.  Boobsb,  Biq.,  Baniatac^ 


of  the  upright  ntalU,  and  thirty-nx  feet  high  meatured 
to  ih»  top  of  the  roof,  and  that  the  dermted  workman,  at 
the  Maw  of  the  accident,  wot  standing  on  a  temporary 
ttmetlMV  9tt  up  iimdo  lAe  imMuM.  oonsisting  of  threo 
jtbmJfa  fiaetd  en  f«N>  freiOet,  M«  pwnfts  being  eight  feel 

ahoi*e  the  ijriiund. 

//eld,  th'it  the  ulnble  wat  a  huilding  whirh  exceeded 
thirti/  frrt  in  heif/ht  voithin  (lit'  mrnnin  j  iif  section  7  of 
the  A'  t,  hut  that  it  was  not  a  building  which  was  being 
either  nmntmrifd  or  repaired  hy  insriai  of  9  ta^^Miltff 
icithin  the  me<inin(j  <f  (he  sertion. 

Appeal  from  a  decision  of  the  judge  of  the  Wands- 
worth Countv  Court  on  an  application  for  compensa- 
tion under  the  Woricmen'a  Compensation  Act.  1S97, 
ni  ade  nndar  laelion  1,  aob-aaolion  4«  of  tha  Aok  «t  tha 
hoaring  of  aa  aotioa  vndar  flw  Bnpkfon^  UMUUf 
Act.  is.sn. 

T\io  nppli'  ant  was  tJie  widow  of  a  workman  who 
had  died  in  cx)nRequence  of  accidental  injury  s'lstained 
by  him  in  the  course  of  bis  employment.  The  em- 
ployers had  undertoken  to  strengthen  the  structure 
of  a  stable,  which  had  been  recently  bmlt  for  the 
London  Oaneral  Omniboa  Oo.  The  woric  oonafated 
of  inserting  some  iron  stays  to  faatwi  together  tiia 
ciilumns  and  girders  of  the  stable.  For  the  purpose 
of  thiH  work  a  teiuj:>orary  structure  was  set  up  inside 
the  buiMing,  consisting  of  three  planks  placed  on  two 
treaties,  the  planks  being  eight  feet  above  the  ground. 
At  the  time  of  the  accident  the  deceased  was  standing 
on  the  planka  ancaind  in  aMiiting  to  raise  one  of  the 
iron  stays.  TheowAnff  ma  twaoty-eight  feet  high 
measured  to  the  top  of  the  upright  walls,  and  thil^^ 
six  feet  high  measured  to  the  top  of  the  roof. 

The  county  court  judge  held  that  the  case  came 
within  section  7,  sub-aeotion  I,  of  the  Workmen's 
Compensation  Aflt,  and  mnda  OB  nvaid  in  iavoar  of 
the  appUoant. 

The  emplojrers  appealed. 

/t.  M.  Bray,  Q.C.,  and  O.  Soeneer  Bower,  for  the 
appellants. —This  case  doee  not  come  within  section  7, 
sub-section  1.  Firstly,  the  building  did  not  exceed 
tliirty  feet  in  height.  Tuananioh  as  nothing  waabaiflig 
done  to  the  roof,  the  height  of  the  buflding  must  be 
m'-asiu^,  as  in  section  5  of  the  London  Building  Act. 
1891,  from  the  ground  to  the  top  of  the  para|>et,  and 
Bo  iiicaaiirt'd  it  was  less  tlian  tliirty  feet  in  height. 
Secondly,  the  building  was  not  "  being  constructed  or 
repaired  by  means  of  a  scaffolding."  The  appellaota 
did  not  uodsKtaka  the  oonatmomm  or  the  repair  of 
tbfa  bdlding.  Tba  wotk  they  undertook  waa  altera- 
tiOQ  woilc,  and  sub-section  1  doee  not  include 
the  oaae  of  a  building  being  altered.  In  sub- 
section 2  "' nndertak«»s"  are  defined  to  be,  in 
the  case  of  an  engineering  work,  "  the  person  under- 
taking the  oonstruction,  alteration,  or  repair  "  ;  and, 
in  the  case  of  a  builditkg,  "  the  persons  nndertakiug 
the  oonstruction,  repair,  or  demolition."  The  L^:iB- 
latnrahaaadfiaadlyoniiltad  Iba  void  "aUantion" 
in  the  oaie  of  a  Vdldlog'.  Neither  waa  there  any 
RcafTolding  in  this  case.  A  temporary  arrangement 
of  })lanks  resting  on  trestles  inside  a  completed 
building  does  not  constitute  a  scaiTolding.  What  t  lie 
Act  oontemplates  is  a  building  which  is  beingrepaired 
atabi^tof  thirty  feat  bjmaanaof  aaodbulng. 

Iluegg,  Q.C.,  and  Moytts,  for  the  respondent. — The 
building  waa  baing  oonstmoted.  It  had  not  been 
properly  MBateiMtad  before,  and  the  inaertion  of  tha 
iron  stays  waa  naoeanry  in  order  to  naialaiB  il  aa  • 

building.   If  it  was  not  being  oonatmolad,  it  waa 

being  repaired.  And  the  work  was  being  done  by 
means  of  a  scaffolding.  All  the  witnesses  spoke  of 
the  planks  and  trestlt  s  an  a  scaffolding.  Tliere  may 
be  a  scaffolding  inside  a  building  as  well  as  outside. 
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The  Act  doM  not  wy  flut  the  KtSMdiag  must  be 
thirty  fe^t  high. 

A,  L.  Smith,  L.J.~The  first  queetian  ia,  wbatber, 
for  the  parpoae  of  iatisfying  the  rcquiroiiMOtiB  «f 
Motion  7,  •ub'Mction  l,of  th«  Woricomi'a  Compensa- 
iioa  Aet,  <li»  height  of  a  Inrildttig  to  be  nit-inured 
to  the  top  of  the  upright  walls  or  to  the  top  of  the 
roof.  I  will  not  now  considtr  the  proper  method  of 
mejuuring  mulerground  buiMinps.  As  to  this 
building,  it  in  shown  to  be  more  than  thirty  feet  in 
height  to  the  top  of  the  roof,  and,  that  being  no,  I 
thiak  the  applicant  haamade  out  tluitilicxflMda  thirty 
fNthnhdgnt  within  the  meaning  of  tiib  Aiot. 

SitliaEt  ^ueetioD  ia  whether  this  building  was  being 
OOQltrDOted  or  repaired  by  meann  uf  a  sLaffolding. 
The  county  court  judge  found  us  a  fiict  tli.-jt  thf 
arraiiKt  Hi- ut  of  pl»nlj.s  ami  trestles  co!istitut.-d  & 
Hcairiuiiii  g.  Although  thf  mere  fact  that  the 
witneBHea  called  it  a  scaffolding  does  not  make  it  a 
scaffolding,  if  it  is  not  one  in  fact,  I  oannot  nj  there 
WM  no  «vi  deuce  to  support  the  finding  of  the  county 
oomii  judge.  Rpoaking  for  myself,  I  think  it  is 
immaterial  whether  that  which  is  all<»ged  to  be  a 
■d^Rolding  is  inside  or  outride  a  building.  Neither 
do  I  think  that  the  scafToldiug  itself  need  be  thirty 
feet  in  height.  The  Act  does  not  say  so.  The  words 
of  the  lub-sectiou  arc,  "  any  building  which  exceeds 
thirty  feet  in  height,  and  is  oithor  being  coiwtmeted 
or  repaired  by  means  of  a  loaflblding."  Th«  mb- 
MOtioD  doM  not  asy  hj  hmmh  of  a  ecdFoIdiog  thirty 
feet  n  heights 

T  pa«8  on  to  the  qu»f*fIon  wlit  thcr,  i  ,1  ^il,'  . 
this  to  have  beeu  a  gaifToliiiug,  the  tkc«a"*"d  luoii 
was  employed  by  the  undertakers  on  a  building 
which  was  b«-iug  either  constructed  or  r*  )  i>iired  by 
means  of  a  scaffolding.  •«  Undertakers  '  hi.-  defined 
*n  «»h-»tdioo  2,  and  om  itated  to  be.  in  the  case  of 
a  buildiog,  the  persons  undertakiDg  the  coostruc- 
tiOB,  repair,  or  deiurlifiou.  TTcro  the  building 
had  been  already  completed,  and  was  in  actual  iwe. 
After  it  WHB  completed,  ^oinHthiiig  whitli  wii8  not,  in 
Ihe  original  deaigu  was  found  to  b«  necessary  in  onl.T 
to  strengthen  it,  and  the  cmplovers  of  the  decmstd, 
who  were  iroumast f-rs,  were  called  in  to  put  in  iron 
•liye  for  that  purpose.  Were  these  iroomasterf ,  thou, 
flonatonot^  tha  building  ?  No  ;  it  had  already  W< n 
WMtmofeea.  In  my  opinion  it  cannot  be  ttaiil  that 
this  was  employment  by  the  ironmasters  on  a  building 
which  was  then  being  constructed.  In  the  case  of  an 
I  tif^Hin  riij^r  work  undertiikers  are  dotiaed  tobe  "  the 
]  -iH  ,n  undertakiug  the  construction,  alteration,  or 
r  j  iur";  but  when  the  section  goes  on  to  deal  with 
the  case  of  a  building  the  word  "  alterwtioa "  is  left 
out.  Then  was  this  a  oaee  of  repair  P  Was  anything 
(Mit  of  repair  P  No  ;  this  was  a  now  building,  which 
wanted  something  to  bo  added  iu  order  to  strengthen 
it.  That  was  not  repairing.  I  think  that  {)•>•  claim 
fails  on  the  ground  that  this  was  not  a  case  of  em- 
ployment ou  a  huildiug  which  was  being  constructed 
or  repaired.    The  apporil  must  thcrofore  be  allowed. 

Coi.UNS,  L.J.— I  am  of  thf  saiue  opinion.  I  think 
it  is  necessary  to  look  at  the  ;>roTi»ions  of  the  Act  as 
a  whole  to  see  what  the  Legislature  means.  Tilt 
Aot  applies  to  employment  by  the  nndertaken  at 
tt— m  defined  on  any  building  which  exceeds  thirty 
feet  in  height,  and  ia  being  constructeil  or  n^paire  i  by 
means  of  a  scNfTolding,  or  being  demolished.  I  think 
that  scafFoldiug  must  have  some  relation  to  the  height 
of  ihe  budding.  It  muit  b^  iuterprett'd  by  reform. 
to  the  nature  ot  the  work  fur  which  the  Legislatur.^  .•  i:  - 
templated  it  was  to  be  used— i.e.,  in  the  construction 
or  repair  of  a  building  exceeding  thirty  feet  in  height 
oy  aa  uttdertakw.  vriho  ia  defined  to  he  the  po  nou 
VMeztakii^  the  ooastmotioa,  repair,  or  demolition 


This  dffinition  tlirows  nome  light  upon  the  qnestion 
wliat  sort  of  nueratiini  tlie  Ti^-gislatun-  wan  con- 
templating. It  was  the  construction,  repair,  or 
demolition  of  a  building,  which  would  jirinid  facit 
suggest  the  baQding  aa  a  whole.  And  the  operation 
to  which  seaJfolding  was  contemplated  as  an  eseenfial 
would  seem,  therefore,  to  be  i<rimi  funif  the  work 
of  constructing  or  ref>airiug  such  a  building  as  a 
wliulc,  nil  oj»Tation  tf)  which  rt  sciff  i^lin^j  is  fs'^^'utial. 
It  is  uut  uttces^ary,  uud  it  would  l>t!  iiup^»ttihlt>.  to 
define  wli;it  is  the  exact  legal  meaning  of  scaffolding 
aa  naed  in  this  connection ,  nor  is  it  neoessary  to  decida 
whether  aomethiug  short  of  construction  or  repair  of 
a  bidldiag  over  tbir^  feet  high  as  a  whole.eMned  01^ 
by  means  of  a  aoufolding  in*  flie  f  oD  aenae  of 
the  terra,  such  as  might  be  used  for  d.»a3iti^ 
with  a  building  over  thirty  feet  high,  might  not  be 
within  the  Act.  IU;1  thiiLi;^'h  definition  is  difficult  or 
imposmble,  it  i<«  possible  to  say  as  to  certain  cases  tbat 
they  fall  within  or  withont  the  Act.  It  seems  to  m« 
that  the  present  oaae  eaanot  be  brooght  within  the 
Aet  withont  atraininir  the  partioolar  worda  at  tiie 
expense  of  the  general  intention.  It  is  imposEible  to 
suppose  that  the  Legislature  fixed  thirty  fest  aj  an 
arbitriiry  line  liaviutf  u  d  relnti m  to  the  actual  risk 
provided  against,  nr»  that,  when  a  building  hai  on3« 
reached  thirty  f«>et  high,  any  operation  which  can  \a 
called  coTistructioa  or  repair  of  any  part  of  the  bttild* 
ing  inside  or  out,  however  near  the  gnnnd,  where  ^ 
workman  haa  to  stand  OH  an  anan^meot  whidi  maf 
be  termed  aeaflhldin^  in  order  to  reach  it,  win  bA  withta 
the  Act  and  give  huu  a  remedy  if  he  falls.  Such  an 
interpretation  w  luM  i^ive  no  reasonable  gronnd  for  the 
siitroduttii 111  of  thirty  f-  i-t  st  hll.  It  iiev-.r-r  can  hare 
bf«u  iueaut  to  corer  the  ca<«e  of  a  man  employed  to 
put  up  a  rod  to  hang  picturea  on  ha  a  dnswing-room. 
tbongb  he  sapported  himself  on  a  platform,  wbieh 
oottldbe  callM  a  scaffolding,  in  order  to  do  it.  It  b 
obvious  that  the  height  of  the  hooae  could  have  no 
bearing  whatever  ou  the  risk  of  ersch  an  operation. 
It  may  b»>  snid  th;it  is  not  a  case  of  rf  ]>air,  b'lt  n  > 
more  is  the  caott  before  the  court.  Bat  the  s«me 
<  bs.  rv^if ion  would  apply  to  whitewashing  a  ceiling. 
I  come  to  the  coucliHton  that  the  case  does  not  oome 
within  any  view  which  can  possibly  be  taken  of  the 
iiitenh' I  II  of  the  Legislature. 

L.J,,  ooooorrad. 

Solioitors  for  the  ^ipeUanta,  Ingle,  Bolme$,  t  Sotu. 
Solicitor  for  the  respondent,  C.  F,  Afftdan. 


Appeal.  \ 
(A.  L.  Smith,  Collins,  and  [  Uandl  4. 

MCNICHOLAB  V.  DAWBOir  ft  Sovs.  (a.) 

Mailer  and  ir  rrtint — Lxahilitij  cf  maiter  /ur  tj  •■,  /". .'^  — 
Accident  un^hiij  out  af  and  in  the  "AjHT^t  *'}  tht 
emphjumfiit  — "  I'wiun/  "  —  F::rt.,rj-  and  U'orkfhup 
Act,  mi  ^  69  Viet,  c  37),  ».  23—Workiiiej»'i 
0(mpeMatiim  Act,  1897  (00  Jk  61  ViH,  e.  37).  m.  1, 7. 

.1  irorkmaii,  iclio  was  nujilot/fd  at  a  s<r'i;n-^ii(/('ii'  1 
ihtd  (<  iiiji'tnirili/  K'^'d  in  cnuiudion  with  the  cf>tutritcii4Mi 
0/  a  buildiihj  ciosr  to,  ii-tr-i  kUlrd  tyon  <tcci(feitf  wAlfe  as 
empivned.  In  proceediaga  to  osssss  comj^eamdion  under 
the  If^orhMuU  OampeHtaiioH  Att,  1897* 

Ift  id,  t'uii  tht  sltt  l  Will  c'lnsiituted  a  farlnrij  fcy  tttlion 
23,  aub-sediou  1  (b),  0/  the  Factory  and  Work-thop  Art, 

(a.)  Imported  by  W.  F.  Bakby,  Esq.,  Barristef-at- 
Law. 
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1996,  for  the  purpose  of  applying  thereto  the  powen  of' 
the  Act  with  rr/i^encc  Ui  dungerom  maehinei,  and  tltat 
there/ore,  by  virtue  of  «eeiion  T,  mh-tedion  2,  of  the 
Workmen'*  Cvmpensation  Act,  1897,  the  engine  in  the 
»A«i  tea*  itaelf  a  factory ;  and  that,  cntiteqitftitly,  the 
eff  »;.•(»»••/  man  tmis  'r//.'-./  fr.'m'r  ■  ^i^t  i'  i/-'!  "  on  or  in  ftr 
about  a  factory"  within  the  mtainng  of  section  7,  and 
th*  tafkijfen  tscrv  UaMe  to  pag  ampaitation. 

Appeal  from  the  decision  of  tbe  Bradford  Connty 
Court  judge  in  prooMdings  to  leooTer  oompenuitiun 
vndar thaworkiMn'i OompeBMtioa  Act.  IB97. 

The  appdlant  WM  til*  tmow  of  a  deceased  work- 
man named  Pateick  liaNiobolM,  who  at  the  time  of 
I  he  liccident  causing  bis  death  wa^i  n  workmtir  lu  th'> 
exupluyiuent  of  the  respondents,  rklessrii.  Uawsou 
tk>u,  who  wt-re  builders  engaged  at  the  time  in 
erecting  a  post-office.    McNicholas  was  empluy(;d  to 
lodk  afCeir  •  steam  engine  in  an  eogine  shed  and  n 
mortar >pan,  hit  datj  boing  to  fin  th«  boil«r,  to  cUrt 
the  eogme  and  oil  it,  anoto  oil  aod  fiod  a  mortar- 
pjiu,  which  wms  outciile  the  engine  shed  in  tbr*  ujieii 
air.    TIjh  ciigiii'-  was  u^cd  for  grinding  mortur  lor 
lti«)  jiost-tirticH,  U(iiii  whali  it    wns    iiist;uit  nboiit 
twenty  yards.    Auross  the  luiddio  of  the  eii^ae  shed 
was  a  revolving  shaft  worked  by  the  eiigino  and 
placed  about  four  f ««t  ttwa  tbe  groond.  The  engiiw 
ab«d  had  a  loU-daed  door  at  the  aide  farthest  awaj 
from  the  inurtar-pan,  and  there  was  a  small  door 
four  feet  high  at  the  side  of  the  shed  neanut  to  the 
m  rt  ir  pfiiL.    This  <<maU  door  was  sometimes  used  for 
VfiitUiLtutg  the  engine  shed,  and  it  opened  from  the 
inside,  and  the  man  working  at  the  engine  wxiiM 
h*Te  to  ps!>9  tirrder  the  shaft  to  go  to  this  door.  The 
deceased  uuin  had  been  forbidden  to  go  out  of  the  shed 
hy  this  small  door.   Upon  the  mon^ig  of  the  Sth  ol 
August,  1898,  at  about  9.66  a.in.,  the  deoeamd 
mau     called     to     an    nnt(!cor    labourer  named 
Smith,    who    Wiis    t'rnitlojrd    ut    the  iiuirtjir-]ijin, 
asking    him    if    ho    wiis    ready,    and    iijinii  ln'iiijr 
answered  in  the  athrmattva  he  started  the  engine,  an  i 
about  tliO  aunatos  afterwards  Kmith  heard  a  rattling 
noiM.  und  upon  goiDg  into  the  eogine-ehed  he  aaw  the 
dBoeaaed  nan,  who  dnd  shortly  af  tenraxdt,  oanght  hi 
the  shaft.    "So  one  saw  how  the  accident  happeued. 
It  was  the  duty  of  the  deceased  man,  after  haviug 
Btaitfd  the  t'ligiiu.',  Ui  go  to  th«  mortar-pan.  The 
evidbiice  showed  tlial  tJju  proper  way  to  the  mortar- 
pan  was  by  the  main  door.    The  oil-oan  usetl  for 
oiJiog  the  engine  was  found  on  the  abelf  where  it  was 
kept  when  not  in  tue,  thiu  ahowing  tiiat  the  accident 
did  not  happan  wh«a  the  deceased  nan  waa  oiluig 
tbe  engine.     Two  qaeetioM  were  niued.  First, 
whether  the  accident  arose  out  of  and  in  tbe  course 
of  the  employment,  within  se<;tiou  I,  «ub-»ectiou  1, 
of  tbe  \Vurkinon'8  (.'oinjionsation  Act,   INO"  ;  and, 
aecondly,  whether  the  steam  engine  wm  a  "  faut«}ry  " 
vitbin  the  meaning  of  section  7  of  thf  At  t.  The 
oomi^  OOOrt  jadgo  hdd  that  the  deceased  at  the 
time  of  bit  death  was  employed  in  a  "  factory  " ; 
that  the  decpused  ba<^  not  been  guilty  of  serious  and 
wilful  misconduct;  but  that  the  evidence  left  it  un- 
certain whethpr  the  accidt'nt  iirosf;  "■  out  of  "  tin; 
employment,  though  it  probably  arose  "in  lht<  cvurst- 
of"  the  employment,  and  that  the  oiiu»  of  pr^of 
bliog  on  the  ^pellant,  judgment  must  be  entered 
for  the  MSpODCMnts*  'thm  appellant  appealed.  The 
oompenMtlaik,  if  any  waa  payaUa,  waa  agreed  at 
£160. 

By  section  1,  Bub-section  1,  of  tbe  Workmen's 
CompeiiBation  Act,  IsoT,  "if  ni  any  empluyiut-ut  to 
which  thin  Act  ajiplies  personal  injury  by  accident 
arising  oat  of  ana  m  the  course  of  the  employment 
ia  cmiNd  to  a  workman,"  his  employer  shall  be  liable 
topif  coanpnulinu  Bf  leotion  7»  iab^^sotion  1, 


"This  Act  shall  apply  only  to  employment  .  .  . 
on  or  in  or  about  a  railway,  factory,  .  .  By 
snb-section  2,  "'factory'  has  the  same  meaning  as 
in  the  Factory  and  Workshop  Acts,  1878  to  1891, 
and  idso  InclaaeB  any  dock,  wharf,  quay,  warehouse, 
machinery,  or  plant  to  which  any  proviaion  of  Mio 
Factory  Acts  is  applied  by  the  Factory  and  Workshop 
Act.  lsr».').    .    .  By  8«)tian  23,  sub-section  1,  of 

the  Factory  and  Workshop  Act,  1895,  *'  The  follow- 
ing provisions — namely,  .  .  .  (v.)  "niepro^isioDSOf 
this  Ant  \vith  tsspeofe  to  the  power  to  make  ordeta  as 
to  (1  in g>  reus  maohines  abatt  nave  eflbotas  if  (a)  every 
docl^  wharf,  (|U)iy,  and  warehotue,  and,  so  far  as 
relu'es  to  tbo  process  of  loading  or  unloading  there- 
friMii  or  thereto,  all  machuii  ry  iind  plant  osea  in  that 
process ;  and  (6)  any  premises  on  which  machinery 
worked  by  steam,  water,  or  other  mechanical  power 
is  temporarily  used  for  the  purpose  of  tbe  construc- 
tion of  a  building  or  any  structural  work  in  oon- 
nectiou  with  a  building,  were  inaindad  in  thawoid 
factory.    ,    .  ." 

Macaikie  and  E,  W.  Perkins,  for  the  ^pellant^ 
The  accident  arose  ont  of  and  in  the  course  of  the 
d>  (teased  man's  employment.    It  took  place  when  he 

wiis  at  work,  at  tho  placo  whore  be  was  at  work,  and 
by  tbe  machino  on  whicli  he  was  at  work.  The  facta 
and  probabilities  all  show  that  the  decetvsed  waa  in 
the  course  of  his  employment  when  the  accident 
happened.  In  Hrniih  ▼.  Lancashire  and  Yorkshire 
JtaUwttg  Co,,  ants,  p.  146,  [1899]  1  Q.  B.  141,  tho 
workman  was  liillea  while  jumping  off  fiia  fbotboaid 
of  :t  tniiu  in  motion  on  to  which  he  bad  got  for  his 
uwu  ploasuro  and  not  for  any  object  of  the  defend- 
ants ;  and  in  AciC'-  v.  \  •!'■''■,  ]i.  in'j, 
1  Q.  B.  2(jl,  the  workman  was  injured  when  attempting 
to  clean  a  machine  with  which  he  had  nothing  to  do 
and  which  he  waa  told  not  to  toooh.  Siioae  oaaes, 
t  berefaiOt  sio  qnts  diflbicnt  from  tho  prsssnt.  Even 
supposing  the  deceased  msa  in  <ha  present  «aio  had 
been  endeavouring,  contrary  to  bis  orders,  to  go  to 
the  iiu)rtar-]ian  by  passing  under  tbe  shaft  ana  out 
of  tbe  small  door,  it  would  atill  be  in  the  coarse  of 
his  employniant,  asit  wasliis  duty  togo  to  flM  vortar- 
pan. 

Riicgff,  Q.V.,  and  .1.  Powell,  for  the  rejpondents.— 
The  (_i unity  i.nurt  judga  was  right  whcn  he  held  that 
the  ap{H.Uaut  had  failed  to  prove  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment.  The 
appellant  had  to  prove  this,  and  if  aha  left  it  in  doubt 
she  failed.  If  the  deceased  was  attempting  to  go  Ollt 
by  the  small  door,  he  was  doing  that  whioh  ho  was 
forbidden  to  do,  and  in  raoh  a  ease  theaooidsat  oonld 
not  be  said  to  have  arisen  out  of  and  in  the  course  of 
the  employment.  The  whole  of  the  circnmstannes  were 
h'ft  in  doubt,  and  the  ajijKdlant  jji'h'  f:iil.  Hecoudly, 
there  was  no  "  employment "  withiu  thu  Act.  This  is 
not  a  "  factory  "  within  section  7  of  the  Act  of  1897. 
Sab-section  2  of  that  Motion  defines  "factory" 
as  having  the  sane  meaning  as  in  the  Faotorjr 
and  Workshop  Acts.  1^78  to  1891,  and  also 
includes  anyd«>ck,  wharf, qua)  ,  wan>hou*B,  machinery, 
or  jiliint  to  which  any  jj!  visii  :s  of  tbe  Factory 
A tts  w»  applied  by  the  Factory  and  Workshop  Act, 
1 S95.  It  is  admitted  that  this  shed  ia  not  a  factory 
within  the  Fnctory  Acts,  1878  to  Itsyi,  To  make  it 
a  "  factory  "  it  must  come  within  the  second  lyaxi  of 
the  sub-SEotion,  hut  that  part  obviously  refers  to 
section  23,  sub-section  1  (a),  of  the  Factory  and 
Workshop  Act,  18f  5,  where  tbe  language  ia  almott 
the  same,  and  not  to  sub-!«ection  1  (i),  which  relates 
to  promist  H  contaiiiing  certain  machinery.  Tlie 
material  words  in  the  deiinitiuu  of  "factory"  ia 
section  7,  sub-section  2,  of  tbe  Act  of  1807  an 
"  machtner/  pg  plants"  wUdxnfm  to  nianhiiiii7<r 
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plant  described  in  section  23,  snb-«ection  1  (a),  of  the 
Act  o£  189') — that  machinery  r  :  '  jut  used  in 
Che  prooeaa  of  loading  or  a&loadiiig  to  or  from 
»  wharf,  &c  [Kobcer.  L.J.— hjection  23  of  the  Factory 
and  Workshop  Act,  1899,  itpplifls  oertam  providons  as 
to  dangeroos  macbines  as  if  (rab-seoHon  1  {h))  any 
premiijea  on  wIjIlii  L<;r'.i'.iu  umchliitfry  was  weio  in- 
cluded m  the  word  factory.  Does  not  beution  7,  aub- 
section  2,  at  tfao  Aot  of  1897  make  the  machinery  to 
which  those  proriaons  an  aftplieda  "laotocy"?] 
Tb«  maohinery  is  maehinflry  vied  in  loadiog  or  un- 
loading to  or  from  a  wharf,  &o.  That  exhi»uata  the 
machinery  to  which  the  definition  applies.  Nor  was 
there  a  biulding  being  constrooted  on  which  machinery 
WM  being  imm  witnin  the  latter  put  of  leotkm  7, 
fiib-«eo(aoD  1,  of  tiie  Aot  of  1897.  Tbo  ibed  wee  not 
being  cfnistrr.  ti  il.  The  luacliinery  must  be  on  the 
building  wbioii  is  being  cons  truct«d  :  Mellor  v.  Tiim~ 
kiuaon,  un('  ,  p.  240,  [1890]  1  Q.  B.  ;{74.  The  poet- 
offioe  was  be^g  constructed,  but  the  maohineiy  was 
not  **cn'*  ii.  The  word  "on"  meam  aomethiiig 
closer  than  "about":  Powell  v.  Brotvn,  ante  p.  145, 
[1899]  1  Q.  B.  157.  These  temporary  sheds  were 
'  intended  to  lia  inolndad  fai  tne  Bantloii- 


A,  L.  Smith,  L.J. —In  this  oaae  tibe  appellant 
!•  tlie  widow  of  a  deceased  workmeii.  The 
deoeeaed  man  waa  employed  by   the  defendante 

to  work  an  engine  which  was  used  for  grinding 
mortar  in  a  mortar-pan  close  to  ihu  engiue- 
houso— the  mortar  being  used  in  the  erection  of 
a  poet-offioe.  What  happened  on  the  day  in  ques- 
tion waethii :  The  deoeeaed  man  went  in  t£e  momiug 
to  start  the  engine,  and  hia  duty,  after  Laving  done 
so,  was  to  go  to  the  mortar-pan.  The  deceased  called 
out  to  a  work  man  nmur  il  ^^mith,  who  was  at  tho 
nortar-pan,  and  aiked  him  ii  he  was  ready,  and  upon 
hAig  anawered  in  the  afinnatiTe  lie  atarted  the 
engine,  and  in  two  minntes  afterwards  he  was  found 
caught  in  tho  shaft,  and  shortly  afterwards  he  died. 
It  is  said  that  there  was  no  evidence  tluit  the  death 
waa  caused  by  an  accident  arising  out  of  and  iu  the 
COinie  of  the  employment.  In  mj  opinion,  anyone 
would  say  that  the  accident  arose  oat  of  and  iu 
the  oourse  of  the  employment,  becaune  he  started 
the  engiiK  ,  as  it  was  his  duty  to  do.  an  !  in  two 
minutes  afterwards  he  was  found  caught  in  the 
ahaft.  The  county  court  judge  said  that  it  was 
oonaiatent  with  the  eridenoe  that  the  deeeeaed  man 
might  have  lieen  attempting  to  go  oat  of  the  arnall 
door  which  he  waa  forbidden  to  do,  and,  therefore, 
it  waa  not  proved  that  the  accideat  aruiw  out  of  the 
emplcqrnient.  I  cannot  agree  with  that  view.  That 
umpoaition  comes  to  this,  that  when  a  workman  goea 
by  a  wrong  way  from  one  pert  of  his  work  to  another, 
Mi  l  iR  injured  while  doing  so,  the  inj  iry  would  not 
ariao  out  of  aud  in  the  coursu  of  his  empiuymeut.  The 
learned  judge  felt  himself  iiressed  by  the  decision  in 
Smith  T*  jAmeathire  and  l'ork»hire  lUiliuay  Co.  la 
IjtaA  eaae  flie  deoeeaed  man  waa  collecting  tidteta  from 
a  train,  and  after  ha-ving  finished  doing  so  he  jumped 
on  to  the  footboard  of  the  train  when  it  was  in  uioUon, 
and  in  getting  off  he  was  killed.  The  judge  there 
found  that  "  the  deceased  was  not  actusilly  engaged 
in  moj  aet  of  aerrice  at  the  time  of  the  accident,  and 
did  not  gpi  on  the  footboard  for  any  object  of  his 
cmplnyers,  but  for  his  own  pleiisure."  That  was  a 
finding  of  fact  with  which  this  eouit  had  to  deal. 
Upon  that  finding  we  held  that  the  accident  did 
not  aiiae  ont  <S  tike  employment.  We  could 
have  come  to  no  other  conolaBion  iu  face  of  that 
iuidiug.  Ill  the  present  case,  assuming  the  facts  most 
hostilely  to  the  appellant,  asamning  that  the  deceased 
man  waa  on  hia  way  out  of  the  small  door,  which 
Wi^  a  wteng  mqr  lor  Mn  to  go  out  Ijt  and  that 


he  aoted  rashly  and  negligently,  that  would  net 
ibsi  1  \  9  the  employer  unless  th«  workman  was  guilty  of 
berious  aud  wilftil  misconduct.  The  judge  he£«  has 
negatived  aariona  and  wilful  misconduct.  Therefor^ 
putting  the  oaw  moai  CavonzaU^  for  the  en^kmn, 
the  aoeident  aroae  oat  of  and  m  the  eooxee  of  the 
euiployment. 

I  come  now  to  the  second  point,  which  L> 
important  one,  and  I  agree  with  the  decision  of  the 
judge  upon  tUa.  It  ia  aaid  that  the  em^yassBt  ia 
whidi  fbe  doeaaaad  man  wae  engaged  wae  not  aa 
employment  within  the  Act  of  1897.  STctiou  7.  rjb- 
gectiou  1,  defines  the  employments  to  whii;h  the  kct 
applies,  &nd  the  word  "factory"  is  the  material 
word  in  that  definition.  It  is  said  that  the  employ- 
in  this  oaae  waa  not  in  a  "  factory "  within  the 
meaning  of  that  word.  Now,  "  factory"  ia  defiaed 
in  sub-section  2  as  having  the  same  meaning  as  ia 
the  Factory  and  Workshop  Acts.  lb7S  to 
and  also  as  including  any  dock,  wharf,  quay, 
warehouse,  macbiuery,  or  plant  to  which  any 
provision  of  the  Factory  Acta  ia  appliad  by 
the  Factory  and  Workshop  Act,  1895.  Beadbg 
only  that  part  of  the  deiiuition  which  is  material  to 
the  present  case,  it  runs  thus:  Factory  ioclades 
any  maohinery  to  which  any  provision  of  the  Factory 
Acta  ia  applied  by  the  Faotmcjr  and  Worimhop  Aat, 
1899.  Turning  now  to  the  Aofe  of  1899,  eeotaon  23 
of  that  Act  provides,  by  sub-section  1,  th»t,  aaiot:g$t 
other  things,  the  provisions  of  the  Aot  with  respaa  xa 
the  power  to  make  orders  m  to  diingerous  m»rhinf» 
shall  have  e&ot  as  if  "  (a)  every  dou,  wharf.  qt»j 
and  warebonae,  and,  so  nr  aa  relatea  to  the  pruc«ei 
of  loading  or  unloading  therefrom  or  thereto,  all 
m.acbiQeiy  and  plant  tised  in  that  process ;  and  'J>] 
any  premises  on  which  machinery  worked  by  stesun, 
water,  or  other  mecbaziioel  power  ia  temporarily  and 
for  the  ptirpoae  of  the  oonatraetun  of  a  building  or 
aiiy'struciturfkl  wnrl?  i]i  cnnnectiou  with  a  building" 
were  included  la  ihu  word  factory.  It  seems  to  nu 
that  tho  Act  treats  tho  things  mentioue«i  in  cU  ifM 
(a)  and  {b)  as  included  in  the  word  "  factory."  to 
whioh  the  proviaiona  of  tlM  Aflt  with  laifieaittotha 
power  to  make  orders  as  to  dangeroua  machines  «a 
to  apply.  Turning  back  again  to  section  7,  sab* 
section  2,  of  the  Act  of  1S97,  "fri<  '  ry  "  :  defiBsd 
as  including  any  maohinery  to  which  any  provisicm 
of  the  Factory  Acta  is  ajiplied  by  the  Factory  uti 
Workshop  Act»  1896.  Why  doea  not  that  apply  to 
the  maobh)«y  mentioned  in  action  2S,  * 
1  («)  and  {!>),  of  the  Act  r:  1>T>5  r 

Supposing  a  machine  described  in  c^uae  {h) 
defective,  would  not  justices  have  power  to  deal  witlk 
that  machine  and  to  make  an  order  in  xaigard  to  it.^ 
To  my  nrind  they  deariy  eonld  nnder  aaetnm  4  of  the 
Act  of  lSf>o.  Therefore  I  think  th  it  tli  >  machioffy 
iu  clauses  (m)  and  {b)  is  brought  within  the  Act  of 
1H97  as  a  '*  factory,"  and  the  shed  in  this  case  oomei 
within  olauae  (6)  aa  being  ''premiaes  on 
maohinery  worked  by  ataam,  water,  or 
mechanical  power  ia  temporarily  used  fur  '.h"  jmrpoet 
of  the  constnicfion  of  a  buililing  or  tiiiy  ijiructurmi 
work  in  coiine<;tion  with  a  building."  Therefor*  tka 
engine,  which  was  worked  by  steam,  and  which  wm 
temporarily  uaed  for  the  purpose  of  grinding  mortar 
for  the  purpose  of  ntruotural  work  in  conneotioo  vitk 
a  building,  was  machinery  to  which  the  proviaioosaf 
the  F-ictory  aud  Workshop  Act,  l^V  'a  n-spact  to 
the  power  to  make  orders  as  to  dangeroa^  machinH 
applied,  and  was  consequently  itself  a  "  factory " 
within  the  meaning  of  section  7  of  the  Aot  of  1897. 
Upon  this  point,  therefor*.  I  agree  wifli  tiie  * 


Uity  court  judge,  th 


:romi 


the  other  poiut  the  appeal  will  be  allowed. 
OomK»,  L.J^I  m  ol  tti 
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•vidflno*  ihowad  tibattha  JeoweJ  man'i  duty  was  to 

fire  the  boiler  of  the  engine,  to  start  the  engine,  to 
oil  it,  pv)88ibly  to  open  thv  small  dour  for  veiUiUtiug 
purpoaes,  ana  then  to  f^o  out  to  r.ir  nurtar  Tlic 
eridenca  showed  that  ou  the  mornitig  in  lUHStioii  he 
stiirttd  the  engine,  and  about  twu  minutea  after- 
wards he  was  found  mTolT«d  io  the  maohinery.  The 
question  is,  Da  tiMM  fiuto  amount  to  Ofidenco  that 
tbe  accidnt  aioae  out  of  and  in  the  ooom  of  the 
deceased  nan's  employment  P  I  agree  that  tiie  onus 
of  f  ri  vingthst  lies  upon  the  applieant.  The  quos- 
tiou  cumes  to  tLia,  Wm  there  evidence  to  go  tj  a  jury 
that  the  accident  urose  out  of  aud  in  the  course  of 
the  employment,  because,  as  it  seems  to  me,  the 
county  court  judgOfUdnotdsdida  upon  the  evidences, 
but  said  tliat  tbw»  ao  miSimi»  At  to  leave  toa 
Jozy  ffaat  tiie  aooUeoi  to  arose.  In  my  optDion  time 
was  evidence.  Th»  highest  that  the  case  can  be  put 
against  the  deceased  man  is  that  ho  wno  going  out  of 
the  eli^il  ifter  bayiiJi.'  nturted  the  engine  by  a 
dangeroue  way  under  th*)  tihaft.  But  it  is  plain  that  it 
was  just  as  much  part  of  his  duty  to  go  out  of  the  shed 
as  to  go  into  it,  luid  be  wsa  aodo£  in  tiM  ooime  of  his 
amplovment  iu  doing  either.  It  must  ramembered 
UuA  |b«  xicht  of  a  wodaDiii  to  oompemation  imder 
fhe  Aot  of  189T  doe*  not  depend  npon  Us  ptawing 
r.f  c^ligmce  iu  the  employer  or  iu  anyone  for  whose 
li  t  [1..  t  mployer  is  responsible ;  nor  is  it  any  answer 
tu  i\  'jiaim  for  con^pensation  to  prove  that  the  work- 
man has  himaeli  been  guilty  of  negligence.  If  a 
workaaan  Aom  tint  llie  accident  arose  out  of  and 
m  the  course  of  enqflininent  within  the  Act,  then 
tiie  employer,  to  OteepeliabOity  to  pay  compensation, 
must  show  that  the  injury  was  attributable  to  the 
serious  and  wilful  misconduct  of  the  workman. 
Kegligence,  therefore,  ia  j  ir  i  f  p!n.Lt  iuthisoouei  lera- 
tion,  and  the  appUcant  wiil  nnxiver  if  he  can  show 
that  the  accident  aro»e  out  of  and  iu  the  course  of 
the  workman's  employment,  even  though  tbe  work- 
man may  have  been  gnil^  of  n^ligoioe.  I  do  not 
with  to  My  tfaak  thim  n»  not  do  sndi  a  neo^igeot 
act  amdog  ISm  aooident  so  entirely  ootaiae  the 
employment  that  it  could  not  be  said  that  the 
accident  &rose  out  of  and  in  the  course  of  theemploy- 
njt  ut  at  all.  But  here  the  accident  arose  out  of  and 
in  the  course  of  the  emolOTmant,  and  if  the  deceased 
ana  mm  negligent  at  au,  km  nasligeQce  oooomd  in 
Ibe  oovna  of  the  enplofneiitt  ona  oaa  be  no  amwer 
toflnelaiD. 

I  now  come  to  the  second  point.  Section  7,  sub- 
section 1,  specifies  the  employments  to  which  the  Act 

Splieo.  Th>  rr  wud  no  scaffolding  used  here,  un  l  I 
Dttld  have  some  di&cultv  in  bringing  this  caae 
within  the  words  "  any  building  ...  on  which 
machinery  driven  by  steam,  water,  or  other 
mwhuieal  power  is  being  used  for  fbe  parpose  of 
tin  enpetniction "  thereoC  It  is  not  neoeasary  to 
decide  that  question,  because  I  have  come  to  the 
conclusion  that  the  case  is  covered  by  another  part  of 
the  sub-section.  By  the  sub-section  the  Act  is  to 
apply  to  >inn,l.>y nn'iir,  ou,  in,  or  about  a  ''  factory." 

question  is  whether  this  machine  in  this  shed  is  a 
**&etoi7"  irifhin  thn  mnsninj  nf  section  7.  That 
leede  w  to  tnunine  tUe  wuj  estnordinaiy  method 
of  hf^iletfan.  Beotion  T,  snb^eectioti  2,  pirovidM 
that  "  '  Factory '  has  thr-  same  meaning  as  in  tbe 
Factory  and  Work^Lajj  A^t«,  1878  to  1S91  "—it  is 
admitted  that  timt  part  of  the  definition  doss  not 
apply-^"  and  also  includes  any  dock,  wharf,  qua^, 
warehouse,  machinery,  or  plant  to  which  any  pron- 
iioii  of  the  Factory  Acts  is  applied  b/  the 
DMtory  and  Workshop  Act,  1895,"  &c  That  brings 
me  to  section  23  of  ue  Factory  and  Workshop  Act, 
1895.  That  section  applies  to  certain  subject-matters 
taneoftinpwlfiriiTOirfthcgwtBiy  ABfa^iecliiilfng 


the  provisions  of  tbe  Aet  of  1805  witik  veipeot  to  the 

power  to  make  orders  as  to  dangerous  machines.  The 
principle  is  that  it  treats  certaiu  things  as  factories  for 
c  rtiiui  purposes,  uui  iif^  other  things,  mtwjhiiiery used 
for  loading  or  uuloa  Jiing  to  or  from  a  dock,  &c.,  is  to 
be  included  in  the  word  factory,  and  clause  [h] 
inclodas  in  the  w<Mrd  botory  somethiog  else^  which  is 
not  maohinay  alooe — nMoely,  preniiMa  oa  which 
machinery  is  temporarfly  used  tot  m  pertionhtf 
purpose.  At  first  sight  I  was  inclined  to  Inink  that 
the  pn-mises  must  be  coustituled  a  factory  within  the 
Act  of  18[)7,  bi,'foro  the  provisions  of  that  Act  can  be 
applied  to  tlieiii.  But  as  has  been  ])ointed  out  by 
Homer,  L.J.,  though  clause  {h)  dxm  not  constitute 
the  machioMiy  on  the  premises  there  specified  a 
f aetory,  it  ia  an  emctment  applying  the  pionaona  uf 
the  Act  as  to  dangerous  machines  to  the  machinery 
therein,  as  if  the  preiiiisea  containing  the  machinery 
were  themselves  a  factory.  That  explains  why  ouf> 
must  tirst  get  the  factory  bfifiTe  <jjiisiilrriii)j^  'In* 
machinery.  That  legislation  leads  to  Uu»  result,  hy 
section  7,  sub-aaolion  2,  of  the  Act  of  1897,  the  word 
"factory"  includes  any  machinery  to  which  any 
provialott  of  the  Factory  Acts  is  applied  by  the 
Faotory  and  Workshop  Act,  1«95.  In  the  Aok  of 
1895  I  find  an  enactment  that  premlaei  on  wbioh 
certain  machinery  is  are  included  in  the  word 
factory  for  the  puqioso  of  applying  certain  provisions 
of  the  Act  to  the  machinery.  To  that  machinery, 
therefore,  certain  provisions  of  the  Act  of  l!i&6  are 
applied,  and  therefore  the  machinery  itself  becomes  a 
*'faatoiy"  nithin  tbe  definition  oi  that  word  in 
•eetion  7  of  the  Aet  of  1607.  We  bafei,  tbenlon^ 
a  factory  within  a  factory.  By  this  indirect  legisla- 
tion this  machinery  iu  this  shed,  which  is  included  in 
tl.u  word  factory  for  Lf  rtaiu  purposes,  is  itself  a 
factory.  The  doceaeed  man,  therefore,  was  at  the 
time  when  he  met  the  aooident  employed  on  or  in  or 
ahont  a  laotoiy  within  the  nwaning  of  seotioa  7  of  the 
AetollW?. 

BoMEB,  IbJ. — am  of  the  aamo  opinion.  Part  of 
the  deceased  man's  duty  was  to  attend  to  th^  rn^^ne, 
and  probably  it  was  bis  duty  to  clean  it.  1  uiitr  Iroiu 
the  circiiniHtaiii  1  s  if  thia  <  nie  that  in  going  under  tha 
shaft  the  deceased  man  was  acting  in  the  course  of  his 
employment.  Clearly  it  would  M  so  if  he  went  there 
to  deaa  the  engine.  I  think  it  would  be  ao  if  he 
was  on  his  way  towards  the  small  door,  though 
he  was  told  not  to  go  out  by  that  door,  inasmuch 
as  it  was  his  duty  to  go  to  the  mortor-jmn. 
Ill  1  'ng  so  he  was  certainly  not  acting  for  his  own 
jjieaaurc.  I  have  ther^ore  come  to  the  oondusioa 
that  the  accident  anNO  out  of  and  in  the  oonm  of  the 
employment. 

Upon  the  second  point  I  will  only  add  a  few  words. 
fieetimT.  sob-aection  l,o(  the  Aot  of  1897  include* 
within  the  Aet  emplt^rnMnt  on  or  in  or  about  a 
"  factory."  Turning  to  the  definition  of  a  fac*  ry  in 
sub-aectaon  2  I  flnel  that  it  includes  machinery  tu 
which  any  provision  of  the  Factory  Acts  is  applied  by 
the  Factory  and  Workshop  Act,  16195.  Tomitig  to 
the  Act  of  1895,  I  find  that  premises  on  wbibb 
maohineKy  worked  by  steam,  water,  or  other  mednniosl 
power  ia  temporarily  need  fai  ooimeotiott  with  a 
building  are  included  for  somejjurposes  iu  the  word 
factory.  This  engine  shed  was  under  that  provision 
constituted  a  factor^'  becji  t  was  Iwing  temporarily 
used  for  the  purpose  of  the  cjngtructiouof  a  building, 
seeing  that  its  principal  if  not  sole  existence  was  foi 
the  purpose  of  makiiag  mortar  for  the  oonstmoliou 
of  the  boilding.  H  that  ia  ao,  tbe  ahed  is  a  faotory 
for  the  purpose  of  the  application  of  some  of  the 
provisions  of  the  Faotory  Acts,  and  it  follows  that 
Viho  nMhfaMiy  ia  it  wm  nwUiMfy  to  whidb  -bt 
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provisious  of  tho  Act  of  1895  with  rmpwt  to  tbe 
power  to  make  ofden  m  to  imnt(mmta  maolrinw 

applied.  The  chain  is  coinplr'ti^,  tml  tho  romh  is  that 
tills  engine  was  a  "  fiiutury  "  witbin  section  7  of  the 
Aotof  1897. 

Apj>eal  alliiicei{,auil  JinhjuifntmUrtd  fur  the  nppt^laut 
for  £180,  the  agrtnl  amount  of  compeumiion. 

Solicitor  for  the  appellftBt,  F,  Ilattont  for  Fox  Jk 

Crahtrn,  Bradford. 

Solicitors  for  the  respondents,  W,  Jiurd  &  Son.  • 


) 


Appeal. 
(A.  Jj»  Smitb,  C'olliiiN.  ami 

Bomer,  L.JJ  .)  ) 

Hees  r .  Thomas.  (<i.} 
MatUr  and  termnt—h 


i A^er#"  Itahilfty—AcetdenM 
injnrite — Acciiitnt  nriiiug  out  o/  and  m  tin-  nmrtf.  of 
tlie  tmpivynwul —  Workmen*  Compvmutivn  Ad,  1897 
(CO  de  et  Vict.  6.  37). «.  1,  wb^iim  1. 

Ju  au  arhitmtiim  mu'ir  ]\'i<r':iii'  )i'.^  f"'">)ij  '',' -'iitiitn 
Art,  IS'Ji,  it  itjijmired  thai  tht  wurktiViH,  who  tca$  a 
firtmtiH  fm}ih>iii>4  in  a  mine,  ir/n'lr  ,'n  the  count  hi» 
emplojfment  aawahurse  belonging  to  hit  emploj/erfwminf 
auNiy,  amf  tritd  to  atop  it,  and  in  to  doing  ioa$  knocked 
Wtr  ami  killfd. 

Held,  that  this  inii  a  case  <f  a  aertvtnt,  while  in  his 
vxasteri  emjdoi/,  doing  tijion  an  tmergtucy  scnntthing 
outside  the  scope  of  n-ltat  he  tpat  employed  to  do  in  the 
interettt  of  his  master,  and  <u  tucA  fa«M  teithin  $eetion  1, 
tuh-iection  1,  of  the  JVorkmri''-  ('nnpensution  AcL 

Appeal  from  an  award  of  the  judsoof  the  Bridgend 
Ooiuity  Court  in  an  arbitration  tUMKr  the  WorloDett'l 
OompensatioQ  Act,  1N97. 

The  applicant  was  the  widow  of  the  iiijutfij  work- 
iiiaij,  wlij  wii.s  li  lirciniin  in  tht'  eiupUiyiUfnt  of  a 
mine-owuer.  One  of  his  <liities  wa«  t'rum  time  to 
time  to  examine  the  miim  aud  report  as  to  its 
condition.  On  the  day  of  the  accident  ho  had 
examined  the  mine  and  found  it  to  be  in  a  proper 
9tato,  and  it  was  then  his  duty  to  go  to  mi  office, 
wki(  h  htilf-a-mile  distant  Iruui  the  pit's  luoutb. 
and  tliere  uiake  a  report  in  writing.  Some  tracks 
loaded  with  aahes  wt-re  ju«t  about  to  etart  from  the 
pit**  month  along  a  tramway  in  the  direcdon  of  the 
office.  The  workmati,  contrary  to  oiio  uf  the  rules  of 
the  mine,  got  upon  oih'  i  f  tfu^  trm  k»  for  the  sake  of 
a  ride  towards  his  dcstiiiutiuii.  I  luring  the  journey 
the  horoe  which  was  drawing  the  trucks  took  fright 
and  bolted.  The  workman  jumped  off  the  tnnA,  and 
tried  to  stop  the  hoise,  and  in  lo  doing  ha  was  ran 
over  and  killed. 

The  county  court  judge  found  that  the  accident 
was  not  attributable  to  any  seriuus  and  wilful  mis- 
conduct on  the  part  of  the  workman  within  Motion  1, 
sub-section  2  ('),  of  tht>  Workrufii's  Cornj^ensation 
Act,  and  held  th«t  the  m^^eidtnt  ftrose  out  of  and  in 
the  course  of  the  empluymeut  of  the  workman 
within  sub-eeotion  1,  and  he  made  an  award  in 
favonr  of  the  applicant. 

The  employer  appealed. 

Itutgg,  Q.C.,  end  Stinko/,  for  the  appellant.— Tho 
accident  did  not  arise  out  oi  and  in  theooancof  the 
empluymeut  of  the  deceased.  He  saw  a  horse 
belonging  to  his  master  running  away,  and  he  very 
piupi-rly  tried  to  stop  if  ;  but  he  could  not  do  so  at 
bis  master's  expense,  for  be  was  not  under  any  I^al 


{ft.)  lleported  hf  ¥,  d.  Huqksr,  fit).,  Barrifter- 
Rt*Law. 


obligation  to  try  to  stop  it.  The  risk  he  iaeuied  was 
not  a  risk  aridng  out  of  hie  employment  He  acted 

afl  n  mere  volur'^i  rr  Tlie  applioiint  is  boaod  to  show 
that  thp  iiccidniit  aiuise  out  of  work  which,  as  bsivesn 
himself  and  his  master,  be  has  b<^n  engeged  to 
I^>erform  and  has  oontractsd  to  perform. 

They  oit«d  Lome  y.  Pearton.  ante,  p.  193,  flfiWj 
1  Q.  B.  261.  [A.  L.  SMirn.  L.J..  r..f»fr-i  t., 
McNicholcu  V.  Daivton,  ante,  p.  500,  [1899"  1  Q.  B. 
773.] 

C.  A.  Crippa,  Q.r'.,  and  IF,  D.  limton,  iv  the 
respondent,  were  not  called  upon  to  argue. 

A.  L.  Smith,  L.J. — The  deceased  was  »  fimiuc  ia 
a  pit.  On  the  day  of  the  accident  ho  bad  to  take  a 
report  from  the  pit's  mouth  to  the  offioe  of  bis  mesler. 
Ho  got  on  to  a  truc  k  which  was  going  alonp  a  tram- 
way, which  be  had  no  right  to  do  by  the  rules  of  the 
COlUcnr ;  but  the  county  court  judge  has  found  that 
in  80  doing  h»  was  not  guilty  of  leiioas  and  wiUel 
miaoondnoc.  While  he  was  tiding'  on  tke  tmek^ 
horse  rau  away.  He  jumped  ofT  and  tried  ti  ftr 
the  hon>e,  but  he  did  not  succeed,  and  Le 
killed.  Did  the  injury  arise  out  of  and  in  the  ooane 
of  his  emplovmontf  I  am  of  opinion  that  it  did. 
He  was  dearly  in  the  OOnrse  of  hii  employment  is 
taking  his  report  to  his  master'*;  oflflre.  It  is 
however,  that  the  injury  did  not  arise  out  of  IL 
einployiuent,  because  iu  trying  to  stop  the  ronairsT 
horse  he  was  doing  a  Tolnntaty  aot  which  ba  wsi 
under  no  legal  obligation  towafds  lus  maeter  to  do. 
I  think  this  was  a  case  of  an  emergency  The  point 
Wfw  touched  on  in  f.'itrc  v.  P^tr^'^ii.  In  that  eaie  th« 
claim  to  cijdi ;  ■'ii'-.i ? "'.ni  '.v:.i-.-i  iuh'I''  by  a  bciy,  who  vr^« 
employed  iu  the  mere  manual  labour  of  making  Isj^ 
of  clay  and  handing  them  to  a  woman  who  vm 
worldng  at  a  machine.  He  was  expraesly  fdrinddm 
to  touch  the  machinery,  but  he  meddled  widi  it  tad 
was  injured.  We  1  i  l  l  Hiat  that  case  was  not  withifi 
the  Aot,  but  1  said  thin  :  "I  wish  to  emphatiK!  what 
the  appeiliiaf  •  counsel  said  about  tidb  ccaa  not  bdag 
one  of  an  cmcigemj.  It  is  not  the  case  of  a  serrsid, 
while  in  his  master's  employ,  doing  upon  sb 
emergency  something  outside  the  scope  of  what  hf 
was  employed  to  do  in  the  intend  of  his  master. 
I  reserve  the  'luestiou  what  our  decision  in  such  % 
oaee  ought  to  be  till  it  arisee."  'i^  qncstun  hei 
arisen  now,  and,  in  my  opinion,  this  ease  u  within  the 
Art. 

Collins  and  Boher,  Ii,JJ.,  ooncurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  BtR,  Broirilkt  Jk€htnf, 

for  T.  J.  Hugh'-.  Tirlilgend. 

Solicitors  for  the  respondent,  Middell,  Fasirw  M 
BmUh,  iot  Wiitkt  Morgan,  Bmet,  ^  O^,  PqeljiiiiH 
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Appeal.  ^ 

(A.  L.  Soiitb,  Collins,  | 
and  Bomer,  InJJ.)  ) 

Wood  v.  Walsh  &  Sons.  («.) 

and  tervnnt—Employert*  liabilibj — Aceiitn^ 
i:'j:trie* — Emphn/mrnt — Building  bein^  rrpairrlhii 
nmttis  of  a  soiffvldiuij  " — I'ainUwf  f  ifa-lr  if 
by  mrans  of  ladders — Workmen's  (Jompemaiiom  Ad, 
1897  (60  it  01  Fid.  c  97).  «.  7,  sat-serfiaw  t. 

Hi!  .<i '  / t'.,i,  7,  ^^^7l-,<' .  fe'.'i  1,  <f  t^ie  Workmen's 
ptusattvn  Act,  iSi'T,  thf  Act  is  to  apply  to 

(a.)  Beported  by  W.  P.  Baut,  Baq., 
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vol.  XtTn*  [3n»  t«i  IM.J    tHE  w^iikilr  reporter.  m6 


Cot'RT  OF  Appeal. 


Wood  v.  Walsh  *  Sowi. 


t/ji,  jji,  (,r  a<<t»«<  a/ii^  butiditttf  txcttiiiug  thirty/ttt  in  litiyht 
tcAicA  it  titJier  Mng  "eolufnicfatf  or  repativd  6jr  mean« 

q/'  «  Kt{ffM{ng." 

HM,  that  jKiinting  the  ovilide  tf  a  iltitditig  by  mmvt 
of  InJJcrt,  iticluding  the  preixiration  of  thtt  snrfact  fur 
fminthig,  it  not  "  reimiring  "  the  building  by  meant  nf 
o  "  tcaffoldiug"  within  ike  mnmk^  of  Mdim  tul-'- 
»ectiv7i  1,  o/  the  Act. 

Appeal  from  the  deoiiion  of  the  Leeds  Connty 
Court  judge  upon  a  case  stated  by  ao  arbitrHfor  ap> 
pointed  to  i^tlte  tt  clftiru  for  corap«»Ttst4tiou  untler  the 
W<Tkuifu's  Compf-BBation  Act,  1S!»7. 

The  clttiuiaiu,  the  respondent,  was  the  widow  of  a 
diMeated  workman  who,  at  the  time  of  the  accident. 
WM  in  tlie  cmployinaDt  of  thA  ftppallanti,  who  were 
p«hitpn  and  deooratoi*.  Tb«  deoeaaed  roan  was 
mipToj-ftl  itvith  8t-VHr«l  othfr  workmen  in  preparing  flic 
out»iii<"  of  a  bouse,  over  thirty  foot  in  hftigbt,  for  j)aint- 
iitg  by  rouiovin^  tlic  dirt  anil  blister.s,  and  making  good 
the  woodwork  with  putty  and  the  stonework  with 
ball-plaster  or  cement,  and  aftewards  in  pain  ting  the 
Kufaoe.  Nothing  WM  bflio^  dom  to  the  buiUing 
exoepi  prapontion  for  pomting  and  the  ootnu 
painting.  There  w«re  five  or  six  ladders  on  the  j  >b. 
On  one  of  the  ladders  a  plauk  was  fixed  with  one  end 
resting  on  a  window-fill  of  the  buildtrp  hihI  tho 
other  tmd  upon  a  runR  of  tbt*  laibler  himI  tii-d  to  tb'j 
ladilf  r,  and  one  of  tbe  workmen  used  thin  piank  to 
stand  upon  when  at  work.  The  deceased  man  did 
Dot  stand  vpon  illll  fdeilk.  The  deceased  man  wa<i 
itaadinr  «kpoik  •  nnf  of  one  of  the  laddart,  ^  feet 
kogt  wnieD  wm  mtiog  againat  the  wall.  nnA  was 
engaged  in  painting  and  puttying,  when  the 
riinp  broke,  and  be  ft^ll  dowti  and  wa<(  killed. 
Tlif  compensation,  if  any,  was  agrrr-d  at  £'2'-  ",  17^ 
'i  tkrbitrator  held  that  the  decua«»d  mau  wh-h  nut 
employed  on,  in,  or  about  a  building  whidi  was 
"  either  being  oonstnicted  or  repaired  by  means  of  a 
ecaffolding  "  within  the  meaning  of  section  7,  sub- 
leolMHl  1  of  the  Workmen's  Ck>mpeosstion  Aot,  1897, 
tiie  pointing  sot  being  repairs,  nnd  neither  the  ladders 
alone  nor  the  arrangement  of  l  i  Iil'  r  and  plauk  con- 
stituting a  scaftolding  within  too  iiittiniiig  of  the  Act. 
'}!'■  accordicgly  made  bis  award  in  favour  of  tb" 
employers  subject  to  two  questious  of  law  which  he 
submitted  for  the  decision  of  the  county  court  judge :  I 
a)  Whether  the  building  WW  being  "repaiied"  with- 
in tiie  meaning  of  the  Act,  and  (2)  if  ao,  whetlMr  it 
was  being  repaired  by  means  of  a  "MolEaldiog**  with- 
in the  meaning  of  the  Act. 

The  county  court  judge  reversed  the  decision  of 
the  arbitrator  upon  both  points,  and  made  his  award 
in  favour  of  the  claimant  for  £237  17s> 

The  employers  appealed. 

C.  A.  Buttell,  Q,C.,  and  Clarke  lluJl.  for  the 
apix^llants. — Ordinary  painting  is  not  repairing 
within  the  meaning  of  section  7,  sub-seetiuu  1,  of  the 
Act  of  1897.  The  words  of  that  sub-seotiou  are 
"  ii^paired  by  means  of  a  scaffolding."  Tliat  ahews 
that  the  kind  of  repaira  intended  ere  repoirs  of  a 
etmctoral  oharaoter,  acd  nol  npainr  of  a  merely 
deooratiTe  cfaaneter.  The  words  "constructed  or 
repaired  by  means  of  a  scaffolding"  ocfn--  in  tbc 
schedule  to  the  Notice  of  Accidents  Act,  (•>7  & 
bh  Vict.  c.  28).  and  in  the  Factory  and  Work- 
ahop  Act.  1805  {58  ^  59  Vict.  c.  .17),  s. 
33,  sub-section  2  (n).  Secondly,  the  ladders 
ven  olearly  not  "acafibldiog"  within  the  mean- 
ing of  the  Act.  Nor  was  the  arrangement 
rf  1fir!!ep  and  plank  a  "scaffolding"  :  see  1 
Parker  s  Oloatary  of  Architecture,  "  scaftold  "  ;  Cen- 
tury DictinTiary.  "  scafTi  ilding."  f  n  SO  far  these  are 
Qoeatioiiii  ut  fact,  th**  arbitrator  Ima  fuuud  ai  a  fact 
tut  acitlwr  the  laddtra  aor  tiw  MTaiig«aiefli  of 


ladder  aud  plauk  cuuatitutt^d  a  "  8<  affolding."  Even 
if  the  arrangement  of  ladder  and  plank  waa  a 
"  scaffolding,*^  the  mere  fact  that  one  snail  port  of 
the  building  was  being  repair«>d  by  means  of  wkat 
might  be  called  a  scaffolding  did  not  show  that  the 
building  was  being  repaired  by  means  of  a  scaffolding. 
The  decision  ot  tbo  oooB^  ooort  jodg*  waa  tiiere« 
fore  wrong. 

Rebtrt  Wallaee,  Q.C.,  and  Monies  Mmthatt,  tot  the 

respondent.  "Kepair"  within  the  meaniog  of  tkie 
Act  means  the  restoration  of  a  house  to  a  condition 
fit  for  use  ami  nccupation.  Here  the  painting  waa 
not  of  a  mere  decorativ<i  character.  The  woodwork 
and  stonework  were  being  repaired,  and  the  building 
was  bring  r(>flt«T«d  to  its  proper  condition.  This  work 
was  nece&sary  to  prevent  the  woodwork  from  deoayiog, 
and  would  be  requind  ondCT  a  eovenant  in  a  loaaa  to 
repair  and  keep  u  repair.  Secondly,  the  laddera  were 
a  "scaffolding"  within  the  meaning  of  this  Act.  A 
Mcaffolditig  uieani  HTiytbing  used  out>>ide  a  building 
fur  the  purpo.Ho  C(f  coustructi  in  or  repair.  Tl.i  id 
i<«  u»ed  m  its  popular  and  not  in  its  techuical  nae. 
If  the  thing  is  necessary  and  suitable  for  th^  purpose 
it  ia  a  scaffolding.  Section  23,  sch-aeotion  2  (a),  deals 
with  dwDgeroua  employments,  and  it  i«  innnateria!  in 
this  connection  whether  ladders  are  used  or  n  regular 
scaffolding.  If,  however,  the  ladders  are  not  a 
.'cufTolding,  f^;i  I- r  ingement  of  ladder  and  plrtiik  waH. 
A  painter's  boat  would  be  a  scaffoidmg  within  the 
meaning  uf  tldfl  Aot.  The  l«ttmd|»dco  wai  Vban' 
fore  right. 

A.  L.  Smith,  L.J.— An  argument  has  been  fre- 
quently used  in  these  cases  that  if  we  do  not  give  a 
c<  rtain  inteipratatioa  to  the  Act  the  effect  wUl  be 
to  shut  oat  a  number  of  workmen  from  its  benefits. 
That  may  or  maj  not  be  so.  All  we  have  to  do  is  to 
oonstroe  the  Aot  aeoording  to  the  language  used  in  it. 
But  this  I  may  xnv  11  i'  the  Act  on  its  face  does  not 
intend  to  inclnde  ml  svorkmen  i!i  iti  scope.  Only 
crrtain  workmen  are  brought  witliin  its  scope,  and 
the  rest  are  left  outaide.  WliMt  we  have  to  consider 
i«,  whether  the  prsMnt  ease  comes  within  the  Act. 
The  deceased  man  was  employed  in  painting  tbeoot- 
cide  of  a  boose,  and  the  work  of  paintiDg  was  being 
done  by  means  of  ladders.  In  one  Oase  a  ptank  waa 
fastened  at  one  end  to  a  ladder  and  the  other  end 
rested  on  a  window-sill,  Imt  the  decrapej  man  did 
not  U8e  thiB  plauk  for  doing  bis  work.  Ue  waa 
standing  on  the  rung  of  one  of  the  ladders,  wben 
the  rung  broke  and  he  fell  and  was  killed. 

Now,  I  can  entertain  no  doubt  that  the  IiegislatarSb 
when  it  passed  this  Act,  knew  well  what  waa 
conveyed  by  the  words  "  ladder**  and  "eeaflolding.** 
Nor  can  I  have  any  doubt  that  they  knew  well  what 
was  conveyed  by  the  terms  "painting"  and 
"  repairii;g."  To  my  mind,  though  »ec(ic  n  7.  sub- 
section 1,  of  the  Act  i»  In  many  ways  a  very  difficult 
section  to  couatrue,  it  present.!*  no  difficulty  in  tilO 
prasentoaae.  The  house  wbioh  was  being  pahited  waa 
over  thirty  feet  in  height,  and  so  far  came  within  the 
section.  The  first  question  we  have  to  consider  ia 
whether  it  was  being  "  constructed  or  repaired."  Is 
jiainting  the  outside  of  a  house  construction  or  repair? 
Clearly  it  ig  nut  construction.  Is  it,  then,  repair  P  In 
my  opinion  ordinary  outside  painting  is  not  rejiairing. 
The  arbitrator  has  stated  in  tbc  case  that  nothing 
was  being  done  to  the  building  except  preparation  lor 
painting  and  the  aotoal painting.  If  the  Legislatora 
bad  intended  to  inclnde  ordinary  painting,  it  would 
have  enid  =  i  in  clear  language.  <  'u  tbe  contrary,  the 
IjegiHlature  has  used  language  which  set^m.^ 
to  me  to  be  perfectly  dear — namely,  j 
structed  or  repaired,"  and  to  my  mind  painting 
'  be  brooght  wifUn  ttoaa  tama.  Tht 
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Loms  V.  IinoTMir,— Iff  si  Mowat. 


HioH  Ooun, 


next  question  is  as  to  the  iiieaniag  of  tho  word 
"  scaffolding."  Can  it  be  said  that  the  ladders  which 
are  used  m  the  work  of  painting  oonstituted  a 
scaffolding  within  the  ineauiug  of  tne  Act  f  To  my 
miud  no  one  would  say  that  repairs  which  were  done 
by  means  of  ladders  w  r-  i  l  e  by  moans  of  a 
■OlfEolding.  Again  I  say  that  if  the  Ii&gislatare  had 
intended  any  sach  thing  it  woatd  hare  Mil  ao.  It 
hM  oonfined  tbe  enaetment  to  repairs  done  means 
of  a  **  soaffblding,"  and  I  cannot  think  that  repairs 
doiii-  liy  m.jiuiB  of  liiiidr-rg  rijuin  'svithin  that  term.  It 
was  then  said  that  the  arrangement  of  the  ladder  and 
the  plank  oonstituted  a  scaffolding'*  Tliat  seems  to 
me  to  be  A  mMstton  of  feet.  As  fiomee  that  many 
appeal*  will  be  biougbt  before  ra  lairing  tiie  qneeUoo 
as  to  whether  a  particul  vr  atr  icture  is  or  is  not  a 
acaffoldin^,  I  think  it  bast  not  to  attempt  to  define 
the  meamng  of  the  word  "scaffolding.  In  this 
case  the  arbitrator  bae  Ibiimd  upon  the  &>te  that  this 
arrangement  of  ladder  end  ptank  ie  not  •  ■oflMding. 
That  disposea  of  that  p  nttt.  For  these  reasons  I  do 
not  think  that  this  building  was  being  either  oon- 
etructed  or  repaired  by  means  of  a  scaffolding  within 
the  "">*"'"C  ol  leotioo  7,  sub-section  1,  of  the  Act, 
ma&  tlie  dtwirioii  of  the  oonn^  oonrt  judge  must 
therefore  be  nnoui,  mod  the  nwaxd  ol  the  aEUtnitor 
restored. 


Solicitoni  for  iffdlnnti^  Lawaim,  G^ipodt,  Jb  S«rt, 
Uaooheeter. 

oitov  for  teipondwitij  A»  W*  WiUejf,  Leeda. 


11. 


Appeel. 

(A.  L.  Smith,  Collins,  and 
Koiuer,  L.JJ.) 

LOIVTH  V.  iBBOTBOar.  («») 

Master  and  aervant— Employers'  liabilit^A«eU«iiial 
utntrtes — Em/ptoifmeid  on  or  in,  or  oimrf  •  Jkebrjf^ 
WorimenU  CUt^pmrnOion  Ad,  1897  (00  A  61  Vkt.  e. 
87}i  »*  7,  iuh'section  1. 

In  an  orHtration  under  the  Workmen's  Oon^pmuntion 
Ad,  iBBfl,  if  mat  proved  that  fhe  applioata  $iulain$d 

personal  injury  in  tftr  course  of  his  employment  as  a 
oarter  whilst  deliveriitg  sacks  of  Jiour  a  mtk  and  a-half 
OMMwytWA  his  employers*  factory. 

The  amnfy  court  judge  held  that  the  en^loi/me$U  of 
the  appluxMt  at  the  iSme  of  the  aeeident  woe  nat**mor 
in  nr  about  a  factory"  within  sclt'on  7,  atlj  eeetian  1, 
of  the  Workmen's  Uompensation  Act,  1697. 

Held,  that  the  deeSeun  <^  Me  eomity  courl  jiudige  nwif 
he  affiirwtdt 

Powril  V.  &own,',  ante,  p.  145,  [1899]  I  Q.  S.  161, 
referred  to. 

Appeal  from  the  dediion  of  the  judge  ai  the 

ftlrao  mdsr  tiie 


BheiUd  Ootmty  Ooort  in  an  atUfant 

"Workmen's  ComjK'nsation  Act,  1897. 

The  apjilicant  sustained  personal  iujury  iu  the 
course  of  bis  employment  as  carter  for  the  ro8[>ondent8, 
who  millers,  while  he  was  deli-veriug  sacks  of 

flour  taken  from  the  respondents'  factory  on  their 
dray.  Thi-  Fir  irlrnt  happened  at  a  distance  of  a  mile 
aud  ti-liuif  fiuui  ILt)  respondents' factory.  The  county 
court  judge  held  that  the  employment  was  not  on, 
in,  or  about  a  factory  at  the  time  of  the  acdideot 
within  tfa«  nMMiiur  <»  aeotiMk  7  of  lite 


(a.)  Beported  by  F.  a.  Svckib,  £sq.. 


Compensation  Act,  and  adjudged  tlui  the  ^fliwrt 
was  not  entitled  to  compensation. 
The  applioant  appeeled. 

Arthur  Sim$,  for  the  applicant.— The  word  '  abrat " 
in  section  7,  sub-aeotiou  1,  of  the  Workai«ai's  Com- 
pensation Act  is  not  liadted  to  mere  phy«icai  pfoz- 
imity:  Foweli  v.  Brown,  nntf,  p.  145.  [1899]  1  Q.  B. 
157.  It  bears  ttte  meaning  of  "  rela^ng  to."  Tks 
Act  applies  to  eoiployment  on  or  in  or  niating  t»s 
factory. 

Jtuegg,  Q.C.,  and  Arthur  Powell,  tor  the  emplojm, 
were  not  called  upon  to  argue. 

A.L.  SMira,  Ii.J.~This  seems  to  ma  to  be  a  phin 
ease.         Workmen's  OompensatioD  Aot  has  Kasts- 

tions,  though  it  has  conferrel  fuormous  benefit 
employ^^  at  the  expense  of  their  masters.   SttcUwa  I, 
sub-seotion  1,  says  that  the  Act  shall  apply  oaljt* 
emphjymeat  on  or  in  or  about  n  raiiwigri  feetMjr. 
<&o.   Here  tiie  employment  at  the  linw  f>f  the  aeeifait 
was  a  milr  ai  d  a-half  away  from  the  factory.  I' 
that  about  a  factory?    I  adh^v  tu  what  I  wii 
Powell  V.  Broum  that  the  word  "  about "  meaua  tLi- 
the  employment  may  be  in  oloee  propinqniqr  to  m 
factory,  and  whether  that  wee  eo  in  any  paiticiiUf 
case  is  a  question  of  fact  to  bi">  dftprm-.nfd  bj  tit 
tribunal  before  wlncli  liie  Jaiui  comva.    rhwe  th« 
accident  happened  close  to  the  factory,  au  1  {scl« 
showed  that  the  workman  was  employed  m  »  wtj 
whioh  weonably  brought  him  withm  the  Act  B«< 
the  county  court  judge  fotmd  that  what  happ««i  « 
mile  and  a-half  a*ayfrom  the  factory  did  not  happen 
about  the  factor}',     1  t:iiii]<  tlii-  '.L-;iraf<I  ji.  i;;-  *SS 
right.   The  appeal  must  therefore  be  dismiMad. 

CoixiNS  and  Bomsb,  hJJ.,  ooncnrred. 

A^ie^  diemieeed* 

Solicitors  for  the  applicant,  Sotee,  2V«|frnB»  4  €k, 

for  A.  Muir  Wilaon,  tikeffiitld. 

Solicitors  for  the  employee*,  JSurd  3e»,  for  JL 
Jleaf,  ShelBdd. 
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Chan.  Div. 
Stirling, 

In  re  MoVAT. 

KisasTOX  CoTTOir  Mill  Co. 

Fraudulent  conveyance — Aasignmen(  <</  pUmi^  Attd , 
vestment  of  money  on  mortgage— I' rfUctio»  ofcrtdn  'r> 
^AdminietnUion  /ailomng  assets — Imfundiee  — U 
BtiM,  &  5.  I 
The  court  lias  jurisdiction  before  Jtutgment  t*  =• 
administraiion  action  to  teeHre,/or  the  ben^  nfcreUt^  , 

ham  teen  reeeimi  aeJrs  | 


the  proceeds  of  moneys  which 
detd  which  ie  empeoMed  as  void  by  virtue  of  13  Eli^  ■  ^• 

Thia  emt  nsMCiooin  an  adminietnlka  ucAcmm  i 
payment  into  oonrt  by  tlie  defendant,  Min.  Dibili  ^ ' 

the  proceeds  of  two  policies  of  aasurAUoe  WMieltf 
h«r,  or,  in  the  alternative,  for  a  receiver. 

The  factA  were ae  follows:  In  1890  and  19^  t« 
testiUor  efieated  inanwnoes  on  hia  own  Uk;  i*[ 
assigned  them  to  hie  nieoe,  the  dofeodsnt  1^  j 
Didzel,  and  notice  was  giren  to  the  Lisurauc<: ««'  I 
pauiee,  so  that  under  the  prorisiuus  oi  the  Jtkii^vt 
let,  1873,    2fl  (6)  thn  Ugil  title  peeeed  to  h«r. 

(a.)  Beported  byPATO 
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iM  KB  MOWAT.— MoFaKLAKK  v.  HOLXOK  &  CO. 


testator  died  iu  ISi^o.  In  April  itad  May,  1805,  tbo 
pcliry-TDOueya  were  leceived  on  Mn.  D&Lzel's  beh&lf 
I'V  la r  Vucitlii-r  nnd  were  iuveated  by  him  on  luoit- 
gtige  loT  h*ii  with  other  moneys  which  ahe  handed  to 
bioi.  The  testator's  will  was  not  proved  until  the 
6tb  of  June,  189d.  Bi»  wtato  proved  to  be 
insufficient,  and  tbo  pment  aclion  WM  Immglit  on 
behalf  of  ttc  plaintiffs  and  all  oth^r  oreditorH 
of  the  testator,  alleging  that  the  a^signtnenta  to 
Mrs.  DbImI  im  voM  nador  tbo  ttatrnto  18  Bliz. 

Cpjokn,  <f.O.,  «a4  Hon.  T.  B,  Watmm,  for  the 
plaijitifls. — Mrs.  Dalzel  is  an  executrix  <!f  snn  i,,rl  or 
M  constructive  truntco;  the  jiropptty  in  <iiU'stiou  is 
asueta,  ami  io  iuipri>8»ied  with  a  trust.  If  the  policy- 
money  were  in  the  bands  of  the  iosuranoe  company 
I  could  ask  for  an  injunction  to  prevent  piyiiMiDt. 
Mm.  Dalzel  is  in  a  fiduciary  capacity. 

They  referred  to  13  Bliz.  c.  5;  Liater  y.  Stubbi,  38 
W.  S.  640^  46  di.  D.  1 ;  Skmn  r.  Mogtn,  8  B.  ft  Ad. 


Jenkim,  Q.C.,  and  Dunham,  for  the  defandanli. — 
Tbm  ptoytKty  paned  to  Mrs.  Dalzel  by  aMigament. 
Th«  iii0n«7  bM  bMo  MMiTed  and  disposed  of;  it  no 
longer  eodtts.  The  statute  13  Eliz.  o.  5  is  not  founded 
on  any  doctrine  of  trusts.  The  motion  was  not 
brought  within  a  reasonable  time.  An  assignee  under 
m  deed  which  is  void  is  not  a  tnutee.  The  higheist 
right  ot  the  ]>hiintif}a  id  to  rank  hjs  croditors  against 
the  assignee  or  her  estate  ;  there  is  no  light  to  »Uow 
tho  pioperty. 

They  referred  to  r.h(er  v.  Sttibbim 

iSorthicick,  for  the  executrix. 
Vffvimf  Q.C.,  nipUed. 

Stirxjko,  J.,  afior  stating  the  facts,  continued: 
Ail  that  is  sought  is  aa  undertaking  hf  Urs.  Dalzel 
sot  to  deal  with  the  moitgi^M  or  the  principal 
muney  thereby  secured  nntil  tnal,  without  notice  to 
the  ^aintiffi.  Mti.  Dalnl  milts  on  the  ground 
Ti  »t  there  is  no  jnrfajlclicin  to gtiiit  «  injuBrtion Qg 
aj>puiDt  a  receiver. 

The  statute  confers  on  creditors  legal  rights:  Jn  re 
Mwldevtr,  33  W.  K.  286,  27  Ch.  D.  u23.  As  against 
creditors  an  assignment  within  the  atetule  is  void 
boitb  ttt  Imt  end  in  cqoitj,  and  the  property  oom- 
prised  Id  it  it  to  be  tieiited  ee  being  that  of  the 
testator  hi  the  time  of  his  death:  see  Ht!.'/-!  v.  Stan- 
h"pr,  Cro.  Eli/.  810  ;  Shmrs  v.  lUxjere,  In  the  latter 
C(u>o  Littledale,  J.,  says  tha  creditors  '*  had  a  right  to 
the  property  which  the  deed  purported  to  convey,  and 
atietit  ebloroe  that  right  at  law.  The  assignment  was 
Ttoa  «•  soon  m  tha  ocodittm  oloimed  to  treat  it  as 
■oeh,  ^ongh  not  until  tliaa."  PMnton.  J.,  points 
out  that  the  assignee  becomes  by  intermeddling  with 
the  property  after  the  death  of  we  assignor,  ex<>cutor 
■  Jr  i'.jj  U)iri,  and  chart.;  t  il  ]•>  by  the  creditors  m  -ii  ect 
of  the  property  tiikeu  by  him  under  the  as^ignin' iit. 
This  view  w«s  up{>roved  by  Kindersley,  V.C.,  in .SVi  '  v. 
JTrench,  b  W.  K.  6m,  3  Drew.  716.  Although  the  right* 
of  the  creditors  are  legal,  the  courts  of  equity 
Msiet  them  by  gifing  sooh  sqnitftUe  <embdi«e  as 
nro  not  gircn  by  ooortt  of  law.  Tlras  there  are 
nsmijy  cttHt  s  ill  wr  i  :1j  nft^  r  the  de«th  of  a  debtor, 
d«edli  void  iUidc:  tLu  aiuiutv  have  b«eu  set  ARidti  at 
the  inatanct"  of  creditors  and  the  property  cotuprised 
tbereiu  administered  for  their  beueht :  see,  for 
example,  Adumu  v.  Uailett,  L.  E.  6  Eq.  408,  16 
W.  Ch.  Dig.  99  i  Ta^kr  t.  Cmmm,  1  Ch.  D.  636, 
24  W.  B.  iNg.  262.  The  oomt  seems  to  have 
adopted  the  same  course  as  is  taken  with  re- 
ference to  H9M>ts  by  dwcpnt :  Pimm  v.  Inaall, 
1  iljv'-  >">.  Li.  W<).  'i'ho  ijij' '3tii II.  iici'j  '.vilt'ther  the 
couit  will  grant  any  relief  before  judguieut.  Qu 


priuciplo  it  seecia  to  mo  that  such  relirf  mny 
given.  The  assignments  becom©  void  tlie  m Jl)l^'^t 
the  crwlitoru  claimed  to  treat  them  as  etn  1;  ;  rlit  rn- 
fore  the  property  comprised  iu  them  ceased,  as  against 
oreditan»  to  bo  tt«  property  of  the  assignee  and 
beoeme  assets  for  ps^auut  of  the  orediton.  Why, 
er  ease  abouU  not  tiM  eooit  interfere 


then,  in  a  proper 
to  secure  the  property  for  the  bcuefit  of  the  creditors  F 
Indwd  it  WH«  not  <lisput*!d  iu  argument  that  if  the 
monoy  jiaid  over  by  the  insurance  couipanies  existed 
iu  «<i»euie  the  oourt  might  lay  hold  of  it ;  but  it  was 
Siid^that  it  has  been  dealt  with  by  the  assignee,  and 
all  that  thn  creditOM  are  entitled  to  is  a  judgment  at 
the  thai  that  tb*  assiflpttee  shall  make  good  to  the 
creditors  the  aoBOiint  rsosifid.  I  do  not  think  this 
argument  is  irall  founded.  Thongb  the  ftod  paid 
over  no  longer  <'xi8t9  in  specie  it  is  still  in  thr  h'ir.r^s 
or  under  tne  control  of  the  assignee,  and  can  b« 
traced,  and  it  seetus  to  me  that  the  court  has  juris- 
diction to  secure  it  for  the  beneiit  of  the  plainlifis. 
If  the  assignee  is  to  be  regarded  as  an  ^eootor  lU  ton 
tort,  there  would  be  jntisdiotaon,  I  s^prebsod,  in  a 

Sroperly  oonstitDted  aotion  to  Nitriun  hhn  from 
ealing  with  assets  under  his  oontxol  to  tho  pisjndica 
of  the  persons  legally  entitled. 

Eeliance  was  placed  on  '  f  y  v  S^ubb*.  The  basis 
of  the  decision  in  that  castt  -wm  iL^t  until  judgment 
was  given,  the  money  in  the  bauds  of  the  defendant 
could  not  be  treated  as  the  money  of  th»  plaiut)fT. 
Here,  aooordiDg  to  the  law  as  stated  by  Idtt  ^  dale,  J., 
the  assignments  beoasM  void  whan  the  plaintifTs 
asserted  their  olaim,  and  theneaforwafd  a  legal  right 
on  the  part  of  the  plaintiffs  to  have  their  <l<  bta 
satisfied  out  of  the  fund  existed.  On  t^he  whole,  it 
seems  to  me  that  the  defendant  Mrs.  Ltalztil  ouglit 
not  to  be  allowed  to  deal  with  theee  mortgagee  except 
with  the  consent  of  tho  pIsiiitiA  or  th«  sanotton  of 
the  court. 

Solioitots,  Cfdlyer'Briatow,  Bumll,  MM,  dk  Co; 
OMnan,  OloUiifni,  ^  Cb. 


Apdl  14, 18. 


Chan.  Div.  ) 
Oosens-Hardy,  J. ) 

IbdPABXJun  V.  HmToir  4b  Oo.  (a.) 

Ifmipaper^PiAliaition—AffreeTaent  not  |»  **^UAA" 

— '*  Uporting  "  paptr. 

A  nc,i;»}'ai>ir  ia  nubliahed  whtn  and  where  it  it  offered 
to  the  public,  and  may  br  publithed  at  more  than  one 
place  at  the  mine  time.  A  newtpaper  which  ezdutlee 
racing  and  betting  intelligence  it  not  a  "  tporiing  paper  " 
within  the  meaning  of  an  ayreemmU/ramed  to  proUel 
th»  copyright  of  papert  tpeaaUjf  senmeM  wOA  Aerse- 
racing. 

The  plaintiff,  who  carri^  on  bosineea  at  46,  Fleet- 
street,  in  1886  (purchased  from  the  defffiidant^  the 
ooOTiight  in  a  nswspapeir  called  .^'s  Li/e  in  London, 
aiM  in  a  book  oallea  *' Festiaaa.*'  The  agreement  for 
a&Ie  contained  the  following  clause* :  "  (3)  Iho 
vendors  will  not,  nor  will  either  of  them,  do  or  mStt 
anything  whereby  their  oiBces  and  premists  at  31, 
Bouvetitt-street  may  at  auy  timo  during  the  term  fur 
which  they  are  at  present  entitled  to  the  same  be  used 
for  the  purpose  of  printiug  andpublLihing  any  sport- 
ing paper.  (4)  The  vvndoco  Will  nor  will  either  of 
them  print  or  puoUah*  or  OBOse  to  be  printed  or 
published,  or  pennit  tbdr  or  dthsr  of  thsir  namsi  to 
be  used  iu  oowiection  with  aoy  porting  p^wc  or 

(a.)  Eepmted  by  Nkvillk  Tkbbutt,  Beg., 
rister-at-Law. 
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poriolical  within  ten  luiltiS  of  Bouverie-iitreet  afore- 
■aid."  At  the  data  of  the  agreetucDt  the  drfcndnnta 
OMtifld  4NI  builNM  in  pmnUes  at  Manchest'^r,  which 
waa  tiMir  nudn  oflU»^  mad  bad  aUo  ra  offioa  in 
BoaT«ri«-*tn«t,  tioiiclaD.  They  w«r«  Che  owner*  and 
pribliuhfra  of  two  newapapprs.  the  S^rtiii'j  fhr-.nklt 
a  daily  paper,  and  tlie  Athletic  Sewn,  h  weekly 
paper,  b.>th  pablished  before  1886  in  addition  to  thr 
paper  they  sold.  In  1887  they  started  a  tliiid  paper, 
tht*  SfortiMg  VhnuiUt  Weekly  HaruUcap  Bwk.  All 

theea  pRpeit  mn  printed  in  lianohMtcr.  Thejr 
ttiU  oootimMd  fheir  oiBoe  in  Londoo,  but  after 

the  agreement  removed  it  from  Bouverte-street, 
and  again  in  the  year  1807  thuy  removed  to  their 
present  premises,  No.  68,  Flt^ft-str^t^t.  Ou  these 
priMiuHf  n,  which  were  opposite  to  tiic  premise*  of  the 
piftiatiff.  wero  paint- d  the  w.jrds,  "  Sporting  Chronicle 
and  Athletic  Xews  Advertiainf  and  Piiblisbioff 
Office." 

The  plaintiff  was  the  proprietor  of  a  daily  news- 
paper called  the  SporUutj  Lift,  devoted  to  sports  of 

111!  kinds,  and  a  wi  (  lily  :  ^per  cnUod  tlir-  ^i^^r'nig  Lift 
Ilacing  Guide,  coiUtuuuig  records  of  horst-rncing. 
After  the  purchase  he  incorporated  //r//N  /  .  /V  in 
London  with  the  Spotiiwj  Life.  He  alleged  that 
what  the  defendaniw  were  doing  wrts  in  breach  <>f 
elaoae  4  of  the  agreeineDC,  and  aalud  for  an  injunction 
acainat  the  defendant  Hulton  in  th«  terms  of  that 
clause,  the  other  defendant  having  died  during  the 
action.  The  defendant  denied  that  he  published  the 
papers  in  Linduii,  and  timt  Athhl\<  }\- v  whs  a 
"sporting"  paper.  It  was  admitted  that  thw  papers 
were  not  printed  within  the  prohibited  limits.  The 
course  of  business  with  regara  to  the  publication  and 
sale  of  the  deftodaota*  papers  waa  as  follows :  The 
iSjwrttiv  CAnmtcfs  WM  printed  at  Mancheeter  in  time 
for  liie  midnight  train  from  Uaaohester  to  Euston. 
This  luidiiifjl  t  edition  was  often,  if  not  always, 
different  from  iLsit  wLiuh  is  sold  at  Manchester  iu  the 
morning,  inaMniuoh  as  late  news  arriving  after  mid- 
night is  inserted  in  the  Manchester  issue.  Parcels 
of  the  Sporiin</  ChroRide  ihm  printed  were  lent 
together  to  Ur.  Healey,  a  metribattng  agent, 
WAO  Teeeived  them  at  Enaton  and  delivered  them  to 
the  various  persons  to  whom  they  were  addressed. 
Amongst  several  parcels  was  one  addrestud  to  the 
Sporting  ChronicU,  and  this  was  delivered  before 
butiness  hours  at  the  defendants'  office  in  Fieet- 
8tr(H;t.  On  the  days  when  the  two  weekly  periodicals 
wero  issaed  at  Manchester  they  were  likewise  inclndcnl 
in  the  parcel.  The  parcel  thus  delivered  to  the 
dafeodants  at  tbair  oflSoe  in  Fi«et->Btreat  varied  iu  its 
oontenti,  Irat  the  average  number  of  copies  was  as 
followa :  Sjurtuiij  CJir'iuirJ',  tn  100  pi  r  day; 
Athletic  Xnvn,  100  to  2,500  ]>c-r  week;  llandimp 
Book,  400  to  jOO  per  week.  These  figures  represented 
only  a  small  portion  of  the  total  circulation.  The 
copies  so  delivered  ware  mad  putly  for  the  purpose 
of  flschange  with  other  p»p«is»  partly  for  filing,  and 
to  a  oooaicwrable  extent  for  eale,  and  moetiy.  If  not 
entirely,  at  trade  prices.  The  leiiriiod  judgo  found 
that  subetantially  the  busiue»»  done  in  liouverio- 
atreet  in  i  sMO  was  basinegs  of  the  aamo  nature  as 
that  being  done  in  Fleut-street. 

Eve,  Q.C.,  and  fVoodJln,  for  the  plaintiffii. — The 
papers  are  published  in  Fleet- street  as  well  as  in 
Manoheatar*  A  papw  is  pablished  whenever  offered 
for  sale  to  the  pnbUo  by  the  proprietor.  The  News- 
paper Libel  and  l!(>gistratioD  Ai  t,  l^SI,  c.  00,  i.  1, 
1)868  the  term  "publication"  as  Ltjuivalcnt  to  bfing 
"dispersed."  Many  newspHpers  state  s(>vfral  places 
as  being  where  they  are  published.  The  deieudants 
have  rightly  called  their  oIBm  a  **  pm^iiAfay  ofioe  " 
in  ttw  netiiM  upon  it. 


A$tbury,  Q.C,  and  .1  -  '  V'.,.i,  for  the  detH.niLiiii. 
— A  paper  cannot  be  published  in  more  than  oae 
place  at  the  same  time,  except  where  mmin  profirioa 
IS  made  lor  aimnitaneous  pobUoation.  These  nev^ 
papers  ware  pablished  onoe  for  all  in  Ibneliestar,  sad 
pablication  was  cxhMstcd  there.  Publication  in  the 
ordinary  sense  hni  not  (he  suae  meaning  as  when  the 
word  is  used  with  reference  to  the  law  of  libel.  M 
any  rate  the  defendants  did  not  publish  the  papen 
except  in  Manchester,  as  they  belonged  to  the  dis- 
tributing agent,  as  soon  as  delivered  to  the  carrien 
Manchester.  The  AtMetie  Netcs  is  not  a  **  sportiQt 
pKpm "  within  the  meaning  of  tiie  oovensnt,  \xmg 
devoted  to  amateor  sports  only.  The  plaintaifa  are 
guilty  of  iDob  delay  that  ttu^  an  not  antillad  ts 
relief. 

Bve,  Q.C,  replied. 

Ap<ril  13.— Co/bxs-Hardy,  J.— The  plaintiff  alleges 
that  this  is  a  breach  of  clause  4  of  the  agreement,  snd 
there  are  two  questions  which  arise  for  my  deci«au. 
In  the  first  phm.  are  the  defendaata  "pnblishing" 
their  papers  in  Fleet-street ;  and  in  Ilia  aeotmd  place, 
is  tb<-  AtlJ'H-  .V.  ^  a  "sporting  paper  or  periodic  J  ' 
within  the  meaning  of  the  clause  .•'  What  is  the  uie&u- 
ing  of  "publishing"  a  new.spaper :  It  i»  plumy 
something  diifereut  from  printing  it.  I  see  no  reasoa 
why  a  newspaper  should  not  be  published  in  more 
than  one  plaoe.  In  fact  my  attention  has  been  called 
to  two  well-known  newspapers  wlueh  are  expr«salj 
stated  to  be  publiahed  in  several  town«.  Irefertotbo 
North  Brid'ih  iJuHy  Mail  and  the  W^«Urn  Mnriiit,j 
Nrtvi.  At  the  end  of  the  A'^-r?'.  Bridsi,  /Ar  Matt 
there  is  printed  the  following  nute  ;  "  Printed  by  the 
Mail  Newspapers  (Limited),  and  published  at  Glasgow, 
102  to  114,  Union-street;  Edinburgh,  4,  St.  Qilss- 
street;  Oreenock,  Mmiioipal-boildingis;  Paidey,  4, 
Connty-plaoa:  Losdoo,  Iw,  Flaet-atraet,**  And  at 
the  end  of  the  If rsf^m  Morning  Xtwi  the  following 
words  appear:  "Printed  and  published  by  Ernest 
(Jroft,  for  the  Wesiern  Morning  News  Co.  (Limit^d^, 
at  the  publishing  otHccs,  .tl,  Oeorge-street,  Plymouth; 
45,  Fore-street.  Devonport;  27,  High-street,  Exeter; 
and  10,  8t.  Nicholas-street,  TrufO." 

It  seema  to  me  that  a  paper  is  published  whett  and 
where  it  ia  oflered  to  the  public  by  the  ^^ropnetor. 
Webster's  definition  of  the  word  is  as  follows  :  "To 
send  forth  as  a  book,  newspaper,  musical  piece,  or 
other  printed  work  l  ither  for  sale  or  for  general 
distribution."  I  received,  at  the  request  of  both 
parties,  evidence  from  persons  engaged  in  the  news- 
paper trade  as  to  the  moaning  of  the  word  "  publish." 
I  dovibt  whether  such  evidence  was  admissible,  and 
it  was  so  eonflioling  that  it  haa  in  no  way  assisted  m*. 
I  have  endaavonnd  to  aaoeitain  the  meaning  of  the 
word  irrespective  of  thin  evidenoo,  and  I  have  come 
to  the  conclusion  that  where  a  uewsi)aper  proprietor 
ha<*  twii  otlicos,  one  in  ^lancheister  and  the  oliior  in 
London,  at  each  of  which  ha  offers  tor  sale  or 
distribution  copies  of  his  papers,  the  paper  is 
"puUisbsd**  at  «aoh  offi«e.  1  oannot  fbigat  that 
the  ddendanta  thamaslvBB  desorfbad  tbeu 


in  Fleot-Btrcot  aa  a  "publishing  office";  snd 
although  this  circumstanco  would  not  tuffioo 
to  make  it  a  publi^luriL;  oliice  if  it  wt-re 
clearly  not  so,  I  think  iu  a  c  ^^e  of  doubt  it  is  not 
unreasonable  to  hold  that  the  d»»fondant«have  righily 
described  what  thqr  do  in  Fleet-street.  It  can  rosk« 
no  difEerenoe  that  sinoe  aotion  brought  they  hsve 
painted  out  the  wcrds  "pnblishing  office."  It 
follows  that,  in  my  judgment,  the  aefendsnti  are 
acting  in  breach  of  cla<ise  4  of  the  agreement. 

It  remains  to  consider  whether  the  AthMir  Nffrt 
is  a  "  sporting  paper  "  within  the  meaning  of  clsus« 
4.  The  covenant  waa  for  the  protaetian  of  the  oopf - 
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tight  and  goodwill  of  the  paptrs  wbicli  were  told, 
and  re^*rd  must  be  hai  to  this  cin  umatHn(  »  in  tnter- 
preHng  the  clause.  Now.  the  AtU'tii'  X'u-a  coiitniiin 
DO  rtunng  intellifreaca,  aud  no  bptting  odda,  and  it 
Berely  a  record  of  am<it«ur  nportf,  raoh  M  cricket, 
futbul.  OToliuir.  runnine'.  &c.  It  in  noway  reseinVilo^i 
itIP*  Life  or  the  Sport iu<)  Life.  It  appeals  to  n 
diff.-r.-nt  Heoti>in  of  the  n  iblic.  It  uiuifinbtcillv  is 
r?fV(,trtl  to  'sports"  iu  ou«  sense  of  tht»  word,  but 
iiji-m  the  wholt!  I  do  not  think  th*t  a  pajwr  which 
(kiibcrately  flulodes  all  raotug  and  betting  intdli- 
IMMUi  ft  **  Mportinsr  p*per"  witMn  the  ni«anintx  uf 
cliuse  4.  "^TTis  Innl'jliip  also  held  thoplaintifV  was  not 
guilty  of  iachtt.]  The  rti>sult  is  I  must  pmut  hv.  in- 
janction  as  prayed  aa  to  thi»  SporHrnj  ('l.nmii  h  and 
the  Iluinlicap  Book,  but  not  as  to  the  Atlilelic  .Vtuft, 

Sii^icttor  for  the  plaintiff,  Wtbster  Ilui'  her. 

Solicitors  for  ihn  defend*nt.  tVheatUy,  8an,  >f- 
Jkmia,  tor  C(MtU,  Wheekt,  Jb  CMmU,  1fuMib«tar. 


Clkan.Div.  )  _ 
Wright,  J.  J  Jan.  14. 

i«  r€  ATBinATf  GOI.P  CONCBSaiOIIB  Aim  DWSLOP* 
MJBHT  Co. 

ir*T»inr*if  Am  Dabtkr*8  Case.  (».) 

fompany— Contract  —  Sktm  —  Shares  issue'l  tu  /nil;/ 
fnid — Filed  contract— Qmsidr-rdtion — Siijjir-iftirv  <>/ 
identiJtcaiicit'^gttojipd—ComjHuiiea  Act,  1867  (30  A 
31  Vict.  c.  1.31),  I.  2.5. 

lti*0ufficiatt  to  taiis/j/ teciiQa  26  of  the  Companiei 
AHi  1867,  if  an  en/orceahtt  emtraet  it  fihd,  which 
9t<tt*i  with  rrasonahle  plaiunns  the  Mtture  of  the  con- 
mirratimi  tohich  is  tithstitntfil  /or  msh,  tiMnnuih  it  iiwy 
i.f-t  }-'•-  a  (■■7n]'''te  idrutificntion. 

A  itintftnent  in  a  than  ctrtijicnte  that  the  ahartt  are 
fttUy  paid  is  uoi  a  reprtttniation  ^MMawMrieat  crmintc.t 
hat  been  Jiltd  under  Sfct inn  23  o/  the  Uinnpni/.'-  ^  Act, 
1867,  to  iU  to  estop  the  liijuidaior  /rom  denyitoj  ti. 

Thfl  A|n)Bouita  claimed  to  have  thoir  names 
re-insortea  in  the  li.st  of  cnntrihutorieg  of  tlie 
company  as  holders  of  fully-paid  nharea. 

In  1892  one  Osborne  had  obtained  •  eonOfMicm  of 
nining  rights  iroan  the  C3aipe  OovvnunMii  over  a 
tartabk  diatriet  in  Sootb  Africa.   Beiopr  <»  want  of 

•r^pital  to  wnrt  thp«fl  rights  tho  Jints  iv88i-.t*>d 

Urn  with  luouey.  taking  au  iutoregt  in  the  property 
as  seonrity,  and  forminfi:  with  Osbarne  and  one 
Webster  a  private  syndicate  csUed  Uie  Osbonte 
fiyndioate.    It  was  sfn^  tbst  Osborne  sbonM  ooms 

over  to  England  and  fell  the  j.r()p<'iiy  th.re  to  a 
conij).T.ny,  recf'iviiip  the  purrha8H-u»uiU'y  vxthfr  in 
I  lly  puiil  .^LarfH  or  cnsh  as  he  should  choose,  and  for 
ibis  purpose  the  members  of  the  syndicate  gave  bim 
a  power  of  attorney  aatborizing  him  to  do  so.  and  to 
receive  the  consideration  on  behalf  of  tb<>  pnr.ripalg. 

Osborne  came  to  England,  and  without  iufortuing 
the  otbr  r  inemb^'rs  of  tbi»  syiidicnt*'  formed  acouipauy 
in  England  caUed  the  Homtini  Syndioate  (Limited) 
to  toke  over  the  property  and  sell  it  at  a  greatly 
fncrrasrd  price  to  a  company,  which  was  to  br  formed 
for  the  purpose  of  purchasing  it — this  company  bc>i«g 
the  one  now  in  liquidation.  This  wns  •  fV, ctnl  by  ihttie 
contracts,  by  the  first  of  whiuh,  dnt*.]  tli..  Gth  of 
December,  1894,  and  made  Ixtucti  tin-  Qomtini 
Byndioato  of  tbe  one  pari  and  one  Henty  Harris  as 

(a.)  Baported  by  C.  W.  Mead,  Esq.,  Banistor^- 

Law. 


trustee  of  the  company,  thereinafter  called  "the 
intended  company,"  of  tne  other  part,  it  was  agreed, 
infrT  nli'i,  as  follows  : 

"That  the  vendors  .shall  sell  aud  the  intended  com- 
pany shall  purchase  all  the  estate,  rigkft,  title,  and 
interest  of  the  vendors  of  and  in  the  prmrim  kaomi 
ss  IDIlwood,  in  the  Gape  Colony  of  Sooth  Africa. 

"  2.  As  to  thy  consideration  for  the  said  salo  tbe 
said  Henry  Harria,  as  trustee  for  the  said  intended 
company,  shall,  on  or  before  the  15th  day  of  December 
iust.,  allot  to  the  vendors,  or  as  tbsT  may  direot, 
22,900  fnlly-paid  shares  of  eaeth  m  the  ssid  in- 
tense 1  company  .  .  and  shall  also  allot  to  the 
vendors!,  or  as  thoy  m*y  direct,  277,  lU  J  shares  of  lOs. 
each  .  .  .  upon  each  of  which  .  .  .  shares 
the  sam  of  8s.  shall  he  deemed  to  have  been  paid. 

0.  The  said  intended  oompany  shall  procnm  as 
agreement  respecting  the  allotment  of  such  shares  to 
be  duly  filed  in  the  joint- stack  registry,  and  npon  the 
adoption  of  tliis  atcreeuicnt  l)y  the  said  intended 
company  the  said  Henry  Harris  shall  be  discharged 
fi  om  all  Hahilily  hersnnder." 

This  contract  was  never  filed  with  the  B^gistrar  of 
Joint-Stock  Companies. 

Thes-'coud  contract  wat^  dated  the  12th  of  December, 
lii04,  aud  made  btitwetiu  the  Homttoi  Syndicate  of  tbe 
one  part  and  the  company  of  the  other  part,  and 
provided  for  the  allotment  to  the  i^i^icate  of  the 
above-mentioned  shafes  **  as  mentioned  in  an  agree- 
ment dated  the  nth  of  December,  1894  "  (being  tbe 
agreement  recited  above),  and  continued,  "  In  con- 
sideration of  the  allotment  of  such  shares  as  afore- 
said the  vendmrs  will  forthwith  thersafter  give  to  the 
company  poesssrion  of  the  premitss  mors  partioalarly 
mentioned  in  the  «nid  agreement.  In  all  other  re^eotl 
the  said  agreement  is  htireby  contirnied. 

The  third  contract  was  dated  the  Kith  of  December, 
1894,  and  made  between  the  oompany  of  the  one  part 
and  the  Homtini  Syndicate  of  tiie  otlier  part,  and 
contained  the  foUo^nng  clatiseg  ; 

"  In  consideration  of  the  .  ,  .  syndicate  agree- 
ing to  give  the  .  .  .  company  immediate  po«seHsion 
of  the  lauds  and  promists  situate  in  the  mining 
district  of  IGllwood,  in  Gape  Colony,  of  South  Africa, 
more  particidarly  mentioned  and  referred  to  in  an 
agreement  dated  the  Gth  of  December,  1894,  made 
between  the  .  .  .  syndicate  of  the  one  part  and 
Henry  Harris  .  .  .  as  trustee  for  the  .  .  .  company 
of  tlie  oiher  part,  tbe  said  *  *  •  company  shaU 
forthwith  allot  to  thesaid  •  .  *  mdkate,  or  to 
their  nominee  or  nominees,  22,800  fnlly-paid  shares 
(if  lOs.  each  in  the  «aid  .  ,  .  company  to  be 
numbered  8  to  22,uU7,  both  inclusive,  and  for  all 
purposes  tbe  said  shsrsc  shall  be  deemed  fnllj-paid 
shares  in  the  said  oompany. 

"Tbe  sud  syndicate  shall,  with  all  poesiUe 
expedition,  procure  the  lands  and  premises  to  become 
veitlud  in  the  .  .  .  company  free  from  all  incum- 
brances according  to  the  law  in  force  for  the  tiUA 
being  of  the  ssid  mining  district  of  Millwood." 

A  third  dense  provided  for  the  transfer  of  water 
rights  to  the  company. 

No  mention  whb  made  in  this  contract  ia  the  partly- 
paid  shares  mentioned  in  that  of  tiie  lith  of  I)eceinber. 

These  l«st  two  contracts  were  tiled  before  the 
shares  were  allotted. 

The  applicants  knew  nothing  about  these  trans- 
actions, or  even  of  the  formation  of  the  Hi>mtini 
.Syndicate.  In  I^.'.'j  they  handed  over  thf  title-deeds 
of  the  property  to  onu  Bm«s,  on  hi.s  ]jroduciug  tbe 
power  of  attorney  and  claiming  to  be  thi'  purchaser 
icom  Osborne.  Later  on  they  received,  as  members 
of  tbe  Osborne  Syndicate,  certiftoatse  and  shares  in 
the  conijiany.  Each  of  lii  •  plicants  receive<l  certi- 
ficates for  l,40ti  ten-ahiiiiug  shares.   Each  oertificato 
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■teted,  "  there  has  been  paid  up  to  this  date,  in 
rMiieot  to  each  of  such  abares,  the  som  of  lOs." 

The  company  -wM  now  being  wound  up.  The 

liquidator  linrl  obt.Liinei'  ]f^^\^e  to  have  the  ri|i{.Mi:!\rifs' 
namea  removed  from  the  list  of  ooutributoriea  as  fully- 
paid  ahardtolden,  and  to  state  that  nothing  had  hmx 
paid  ia  xeamofe  oi  the  ilMnw  hald  them* 

Tba  i^gf^MOiii  flrarnpon  took  oat  ffaii  mninoa* 
that  their  names  might  be  rr  in 'stated  in  the  liat  of 
contributories  as  holders  of  fully  pai<l-up  sharea. 

Hurklnj,  Q.C,  and  A.  W.  Uomdtn,  for  the  appli- 
canta.  —  The  liquidator  is  estopped  from  denying 
either  that  the  shares  were  paid  for  in  oaah*  or  that 
m  mffiaient  contract  wa«  flled  bston  the  ahsres 

wen»  allnttpd  :  Lt  rr  Brndlinrj  EsMen  Brirkfi'lli  Co., 
Pfirbun/'fi  nue,  U  W.  R.  107,  '1896]  1  *Ch.  100; 
Jiloo:K-..:>.  il  Ford,  45  W.  U.  419  [ISOT],  A.  C.  l^O. 
If  a  suQicient  contract  had  been  filed  the  shares 
would  have  been  paid  for,  and  the  eertifloatei  stated 
that  thev  were  fully  paid.  A  suffioiflut  oontraot  was 
filed.   The  document  of  the  6th  of  December,  which 

sets  out  tLu  '  >:"iM 'oMc'-atii jii  fully  iiiid  not  filod,  19 

not  a  contract  at  all.  for  it  was  made  with  a  person 
purporting  to  be  trustee  for  a  oempany  which  was 
BOD<«dat«it  when  the  oontraot  was  made.  The  first 
ootttsaet  Hied,  fhat  of  llie  WSb.  of  December,  may  not 
be  sufficient:  KanuJcJioma  Erploring  an'!  Pr<>^i^i  timj 
Si/ndicate,  46  W.  R.  37.  [18971  2  Ch.  4dl.  But  the 
Moond  filed  oontraot  dated  the  19th  of  December 
•tatea  tiie  eonaideration,  and  by  reiarenoe  to  the 
eovenaat  of  the  6lh  off  Deoamber  identifiea  the 
property  and  states  the  consideration  with  nnfficient 
clearness  to  satisfy  section  '2o :  Tn  re  S,  Fruat  <&  Co., 
aui^  p.  27,  [1H98]  2  Ch.  5j(i.  The  cootracts  are 
filed  in  order  that  the  natare  of  the  bargain  imj  be 
known.  That  kae  bean  done  here. 

Jf/tkuif,  Q.C,  and  li.  J.  Qiuiin,  for  the  liquidator. — 
The  filed  documents  are  not  sufficient ;  ifyon  aearohed 
the  register  they  would  be  misleading.  l%e  tnie  facts 
of  the  bargain  are  to  be  found  in  the  doaimenta — 
only  two  of  which  are  on  the  reffister.  This  is  fatal. 
Thi!  Iii|uidator  is  I  )t  (  stopped.  The  applicants  kn^w 
that  cash  had  not  been  paid,  and  the  fact  that  the 
eartifioates  say  that  the  shares  were  fully  paid  cannot 
mean  that  a  suffidoit  oontraot  had  bean  ffled.  Bloo- 
menihal  ▼.  Ford  and  In  re  Building  BittaUt  Brickfield* 
Co.,  Parluri/s  ccue,  are  diatingudbaUiaii 

Bufklet/,  Q.O.,  replied. 

Jan.  14.— Wbiohz.  J.— (Altar  atating  the  faote, 
oootinned :)  The  earlur  of  theae  two  fflsd  oontraob 

may  not  be  sufficient  for  the  pui^ose  of  section  2j 
of  the  Companies  Act,  18(57,  because  there  is  no 
indication  of  the  nature  of  the  "  promises '*  except 
the  refarenoe  to  an  agreement,  whioh  ia  not  identified 
OKoept  bgr  a  atafaBoent  of  the  paitiea  to  it,  or  in  any 
other  manner  except  a  date  ;  out  I  express  no  opinion 
on  this  point.  If  the  later  contract  is  sufficient  in 
form,  I  do  not  see  that  the  earlier  is  material,  except 
in  so  far  as  it  might  lead  to  the  oocclusion  that  the 
latter  doaa  not  state  the  real  contract  as  it  stood  when 
the  sharea  were  issued.  No  explanation  is  given  of 
tiie  omission  from  the  later  contract  of  the  277,49,3 
pnrth'-paid  shsri'R,  Imt  I  lo  not  thin];  tlmt.  tho  exist- 
ence of  this  discrepancy  is  of  itself  enough  to  justify 
each  a  oonolusioD.  The  real  question  is  whether  the 
Moond  doomnant  filed  aatufies  the  language  of 
tvoHon  Sd :  Btary  diare  in  any  company  shall  be 
deemed  and  taken  to  have  been  iKsuod  and  to  be  III 
subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have  been  otherwise 
determined  by  a  oontiaet  doly  made  in  wiitiiw  and 
iUkd,**  fte.  In  Iho  praaent  oaae  thew  ism  the 
do«iiMofi«lf|ie«liiiidt9a»of  Peoamktr  togaHMr 


a  contract,  or  note,  or  memorandum  in  writing  sooh 
as  would  satisfy  the  Statute  of  Fraada,  bat  the  filed 

contract  mif^ht  not  have  beoi  snffidflnt  by  itsilf  to 
iiL'Tirifv    tlip    KU^!]p(-t-i:L>it'..'?r    without  xil  nf 

the  previous  agreement  of  the  Hth  of  December  to 
whion  it  refers  for  identiflim^n.    Is  il  naeaaMij 
under  aeotton  26  that  than  should  be  n  aei^Jats 
Identilioation  within  Hie  ffoor  eomata  of  fhe  fiVd 
contriirt,    or  is  it   enough  if    the    filed  oontrad 
states  plainly  the  nature  of  the  ooosideratioQ  and 
supplies   the  means  of   identification   as   in  ths 
praaeotoaaef  The  queatton  is  left  open  in  the  £4ar» 
atkhoma  eate,  where  the  oolv  statement  of  Os 
consideration  was  a  mention  of  an  unfilM  r->nt'*.:t 
and  the  words  "  for  the  consideration  th^oin  lura- 
tioned,"  and  th^re  was,  therefore,  ou  the  fa<  "  of  th» 
filed  oontcact,  nothing  to  show  whether  the  ooe* 
siderationta  the  unfilM  contract  was  emA  or  iriisi 
elio  it-    wa^.     AH  the   lonls  justices  reserved  tb^ 
coiisiilpration  of    the   degree  of  particularity  with 
which  the  cousidoratioa  must  be  statt  d,  but  two  of 
thcui  appear  to  express  an  inclination  of  opinion  tb»t 
it  may  be  enough  to  state  the  natare  of  the  cor- 
sideratioo.    In  In  re  Mai/nar^U  {Limited),  46  ^.U. 
»4n,  [1898]  I  Ch.  515.  the  filed  contrast  stated  fht 
C  !i-i  ti  ration  merely  by  reciting  that  by  a  form* 
H^Tceiueut  botweeu  the  vendor  and  the  compwy 
( A-hich  WAH  not  filed)  it  was  "  agreed  that  the  v«»br 
should  sell  end  the  oompmy  .  .  .  shoold  jpofehass 
.    .    .   (a)  the  busioese  and  property  meoboosd  is 
the  first  part  of  the  scbcdulo  thereto,  and  [h)  the 
le<isehold  hertsditauionts  and  tenancies,  short  par- 
ticulars of  which  are  set  out  in  the  second  scbedols 
thereto."  Kakewioh«J.»  expressed  an  opiniQa(gaard«d 
by  an  obaacfaflen  that  the  pofnt  had  not  besa  fally 
Rrrriipr]";   that   thif    was    insufficient,   bat    wit  ho  it 
iudicatiiig  what  further  degree  of  j>articularity 
requisite.     In  In  r?  Froit  S-  Co.,  "nte  p.  L'T.  tb'- 
filed  oontraot  stated  the  oonsidwration  only  by  redtinx 
that  by  a  former  agreement  lietween  the  v^idor  and 
the  company  it  had  been  agreed  that  "  the  vendor 
should  sell  and  the  company  should  purchaee  oertab 
leasehold  messuages,  shops,  and  premises,  and  that  li« 
should  grant  to  the  company  ana  the  oompnny  wooli 
accept  the  lease  of  certain  other  pfamiaae*  and  tb«t 
the  vendor  should  sell  and  the  eoaapaiij  Aoekl 
purchase  all  the  goodwill  of  the  asfwal  boainssssi 
carrii  1  rii  !)}-  tin-  %  ij  1  r  up<jn  the  same  re4p»>:tiTe 

E remises,  together  with  all  the  machinery,  j-lifit. 
orses,  vans,  carta,  fixtures,  and  fittings  xmA  it 
oonnection  with  the  esid  several  buatneaaaa  aa  thwia 
mentfoned.**  Bere  there  obviously  was  not  wifheat 
thn  aid  of  the  unfiled  contract  or  of  j vir  ^l  evid<^c* 
HTiythiug  to  identify  the  shops  or  prt'iui*es  ;  but  my 
brother  Romer  held  the  filed  contrsict  suffici^^ni.  He 
was  ^parently  of  opinion  that  the  filed  oontraot  bf 
itself  would  have  satisfied  the  Statute  of  Fraeda 
Howes-er  thnt  thhv  be,  I  do  not  thinV  that  T^imfr. 
J.,  meant,  that  a  filed  contract  cannot  be  suffidait 
for  the  purposes  of  section  'Jo  unless  it  would  witboat 
the  aid  of  tho  unfiled  oontrsct  satisfy  the  Statute  of 
Frauds.  On  the  otmtrary,  I  nnderstand  him  to  mevt 
that  if  the  real  nature  of  the  ooosideratioQ  is  disclowi. 
that  may  be  enough,  although  the  details  cmx  t» 
ascertained  only  by  other  e  .  i  i'  r.r  -,  and  I  adopt  t':s»: 
vi(iw.  I  apprehend  that  the  filed  contract  ia  ihr 
prenent  case  might,  SO  fw  as  ttw  certainty  of 
de»jription  is  oonoemed,  have  bean  MlfioiflBt  for  ths 
purposes  of  specific  pertonnenoe :  aee  tike  oeoes  eel* 
lect<^d  in  Sir  E.  Frj-'s  book,  sections  325  rf  ae^..  an  l 
i'iant  V.  lU.urnv,  4tt  W.  E.  59,  [1897]  2  Ch-  281.  I 
havR  come  to  the  conclusion  that  in  tiie  preaeot  ct» 
the  filed  contract  may  be  a  oontraot  in  writiqg  dslar- 
mumw  that  the  payment  ftw  the  ahacaiifaall  be  eAv* 
iriae  Sum  in  oaah,  nofriritMfliding  tlmt  cvid«9ce 
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Hunt  CoVBT. 


beyoud  the  writing?  its^-lf  i«  iiecessiirj-  for  coraplfto 
identificaliMii,  j  ri  vi  lud  ths  writing  clearly  explaiuc. 
M  thta  one  does,  what  ia  the  nature  of  the  cousideia- 
tion  which  it  to  he  substituted  for  cash  and  supplies 
the  means  o<  idfltatifloatioiL  It  is  true  that  the  means 
of  idsnlttaatioii  wUob  •re  in  fUi  case  8upplied  may 
rot  be  aooMtible  to  a  person  inapeoting  the  filed  con- 
tract. Bat  neither  would  he  in  general  be  any  the 
wifwr  if  the  t"li  r]  contract  de-rriliH*!  the  particular 
j)ropert]>H  liy  li»i»lity,  name,  and  bounds.  It  seems 
to  nii^  1  I  c  f-nongh  if  there  is  an  enforceable  con- 
tract in  writing  which  itatps  with  reasonable 
plainntws  the  nature  of  the  coiimdirstion  which 
is  to  be  subetitated  Imr  cash.  Here  the  oomitact 
does  oontaiD  snob  kSta^ciBeot;  sod  it  is  eofmfOMUe, 
becanse  it  refers  to  a  document  which  supplies  all  iliHt 
is  legally  wanting  for  complete  identification.  If  this 
Tie  w  is  right,  it  is  not  necessary  to  determine  the  other 
and  much  more  important  question  which  was  first 
argtied  ;  but  in  cAse  I  aai  wrong  on  the  first  point,  it 
vul  be  at^cessary  to  determine  the  other  qasstioo,  and 
I  tbmk  that  I  ought  to  express  an  opinion  upon  it.  It 
isamiad  for  the  applicants  that  the  statement  in  tlio 
oertmeates  that  the  shares  are  fully  paid  estopH  tlie 
liquidator  from  denying  both  the  fact  of  pu  . ni  'iit  in 
cash  aud  the  sufficiency  of  thefiled  contract.  As  regards 
the  fact  of  paj  ment  m  cash,  I  think  there  cannot  in  this 
Gmm  bt)  «uy  estoppel.  It  is  plain  from  Mr.  AbrkhMu's 
affidavits  (paragraph  10  of  the  earlier  aud  patagcapb 
6  of  tbe  lHt4sr}  that  tbe  applicants  wace  fnllj  aware 
^bmt  they  utight  get  and  did  g>>t  from  the  oraipaiiy 
vendors'  shares  which  had  not  been  paid  for  in  cash, 
but  whieh  were  to  be  treated  as  fully  paid  in  lieu  of 
cash,  MS  ■h^'  consideration  for  their  interent  in  f*ii' 
propenits  bold,  and  that  ia  accepting  the  shares  they 
did  not  at  all  rely  upon  tbe  statement  in  the  certificates 
as  iraportiog  that  the  shares  had  iu  fact  been  p»id  for 
iDoedi.  IS«7  knew  that  tbeyltid  not  paid  cash,  and 
tbCTQMMMi  have  supposed  that  the  company  was 
nia»in|>  them  a  present  of  shares  which  someone  else 
had  paid  for  in  ca«b.  This  eiclndes  t}tf>  aj)pIicatiou  of 
I'arburv's  ruse.  As  regards  the  aUeffed  estoppel 
Ht^Hir  st  l^jr.ial  of  siifHciency  of  a  filed  contract,  I  think 
there  u  no  authority  for  it.  It  is  not  ceoessary  to 
decide  what  would  be  the  tffect  of  an  express  repre- 
■eotatian  by  the  oertiBcate  that  a  oootiaot  ha«  been 
flled.  Bera  tlui«  is  no  ezprem  tepi^ssntafion  that 
any  contract  has  been  filed,  A  contract  baa 
in  fact  been  filed,  though  the  ceititicate  does  not 
refer  to  it.  It  would  be  a  strong  thing  to  hold 
that  a  company,  by  a  utirtiiicste  stating  tliat 
shares  have  hfen  fully  paid,  warrants  the  sufficiency 
in  law  of  a  filed  oontniot.  Horsorer.  snob  a 
ooDfilosion  would,  M  it  Seem  to  ue«  mtltify 
sectioii  25.  Tbe  wmj  object  of  tbe  section  is 
to  deal  «ritii  eeaee  in  which  certificates  represent 
shares  to  have  been  paid.  If  that  representation 
CTe^Um  an  estoppel  against  denial  of  the  filing  or 
sufiSdenoy  of  a  contract,  I  do  not  tee  in  what  case  the 
section  can  operate,  unless  tbe  shareholder  is  foolish 
enough  (in  tliat  view}  to  examine  the  file  for  himself. 
It  i%  said  that  the  langnage  ol  Loid  Caima  in 
Jiurkimhaw  r.  SkoOt,  B.  81»,  S  App. 

Gas.  1004,  at  p.  1,017,  is  an  authority  in  favour  of 
the  applicants^  contention.  I  do  not  so  un  Irrstand 
his  language.  When  he  there  speakH  of  a  repra- 
sentation  that  section  26  has  been  conijdied 
--vitli,  I  understand  him  to  me^n  conipli(*d 
with  by  payment  in  cash.  Nor  oan  I  find  in 
.BXoOflHnAai  T.  Ford  any  suggestion  tliat  tbsvo  OMI 
V  any  other  esto^pei  in  snoh  a  ease  than  an 
estoppel  against  dnnal  of  payment  in  cash  or  of  power 
to  issue  the  shares.  The  result  is  that  the  application 
must  be  allowed,  with  costs.  I  will  only  add  that,  if 
I  ware  ooafeOed  to  hold  this  seoond  filed  oootraot 


insuthcieut,  I  should  think  that  relief  ought  dearly  to 
be  granted  under  the  Companies  Act,  1808,  unless  the 
liquidator  can  show  that  there  has  been  fraud  or  other 
matter  oC  olqealion  eAseling  the  eppliomto. 

Solicitors  for  applicants,  Clayton,  Som,  Jk  Fergm, 

fidioiton  for  liquidator.  Bird  <fe  EtdridgM, 


r.,} 


April  U. 


Q.  B.  Div. 
(Dading  and  Ghaiaiielt,  JJ. 

SWEBTLUTD  V.  ThK  TtTRKISlI  ClGAHETrE  Co.  (a.) 

County  court — Trial  toith  judge  and  Jury — Order  cm  to 
jKiyment  of  costs  varitd  by  judye  oh  suhtetiuent  appli- 
wtum  of  uMueceuftU  |iaH|y— ^iiriid»c<HWi~-Faiiobtt 
olBdo— ^f)psat— iVoJkiUWon. 

Whrre  a  roinift/  rourt  Judge  ha»  rnitdr  ,in  urdcr  he  it 
functus  officio  and  hm  no  Juritdidiuu  ran/  such 
ordfT  after^mrdi^. 

Where  an  ori-frr  ha.i  J'ffn  made  in  circum»tauc€»  thai 
iimdd  f/ive  a  f)i>  iui,iial  Gourt  jurisdiction  to  issue  a 

?rohib{tio»t  the  party  aggrieved  i$  not  thtrAg  deprived  of' 
is  riifht  fti  appeed  agaiiut  tttA  on  snfer  to  Im 

Divisional  Court  in  the  Ordiuarp  tBOjf  imkod  iff 
applying  for  a  ymihihition. 

Barker  i .  Palmer,  30  IT.  A  W.  8      B,  D,  9,  MHf- 

sidered  and  followed. 

Appeal  Hmrn  Us  Honour  Jn^^  Stonor  titling  at 

the  Brompton  County  Court. 

In  the  action  tb"  plaintiff  claimed  £60  damages  for 
alleged  tre«i)as8.  Tiir-'  df^'i^niltir:*  j>fiul  into  court,  lU'  Te 
than  five  clear  days  before  the  bearing  in  accordaijoti 
with  tbe  County  Court  Hulee,  the  sum  of  £5  and 
proportionate  costs  with  a  denial  of  liability.  At  tbe 
trial  before  the  learned  judge  and  a  jury  on  the  9th 
of  Dsoember,  a  verdiet  was  retained  lor  the  sleiiitilV 
for  £9,  and  tiiereupon  judgment  was  enterea  fbr  tiie 

defon  biiitH  with  costs.  Tlu-  j  LiiritilT  thrn  applied  for 
a  new  trifil  cm  the  greuud  of  thtt  inadequacy  of  the 
damages,  but  tl  N  ^vhh  refused.  On  the  22nd  of 
December  the  plaintiff  made  an  application  on  notice 
to  the  learned  county  court  judge  to  review  his 
4eoirion  of  tbe  9th  of  December  as  to  oosts  on  the 
fnmmd  tiwt  at  fbe  trial  it  was  ml  mentioned  that 
the  payment  of  the  £5  into  court  was  made  with  a 
denial  of  the  defendants'  liability.  Upon  this  applica- 
tion the  Iriinifd  ■\\v\^,ii  'iiij.'iiiled  his  order  of  the  9th 
of  December  so  far  as  it  related  to  costs,  in  respect  of 
which  he  made  no  orte*  and  tto  daHndaiiti  ilieco> 
upon  appealed. 

Lewis  Thonuu,  for  the  appellants,  submitted  that 
tbe  learned  judge  had  no  iunM  ln  tun  to  make  the 
order  of  the  22nd  of  December,  as  he  was  functus 
offieto. 

Ilorl  'inijhcnn  GiU,iot  the  respondent,  contended  that 
whether  the  learned  judge  had  jurisdiction  to  vairy 
bis  order  of  the  !ith  of  December  or  no,  tl.  -  iJivisional 
Court  had  no  power  to  rwview  what  he  had  done  on 
the  defendants'  appeal  because  it  was  a  question  that 
should  be  btooght  before  that  oourt,  if  at  all^  by 
pfoliiliitioD* 

Ltwi$^  7''r  I  .  HI  repl^— Although  the  deland- 
ants  might  also  have  their  remedy  by  prohibition 
that  did  not  de^re  them  of  their  right  to  appeal 
apUnit  the  order  of  the  22od  of  Deoember;  Jiariosr 
r.  PtOmtr,  90  W.  B.  09,  8  Q.  B.  B.  9. 

D.vRLiNO,  J.  "I  think  it  is  qdif.o  f  leHr  tli.'vt  ini  the 
application  of  one  of  the  pnrtie.s  to  an  atUim  a  ct>unty 

(a.)  Beported     Ebskibb  Bsq),  Esq.,  Barrister- 
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court  joclce  has  ao  joriadictioa  to  vary  his  judgment, 
•ad  is  tUw  OMO  Ufl  doing  so  amonnted  to  nis  trying 

a  oi9e  withont  a  jury  in  which  he  had  alr-^ady  given 
his  decision  on  the  lindiups  of  a  jury.  Whether  he 
would  have  beou  right  at  the  conclusion  of  the  trial  on 
the  9th  of  Deoumber  to  have  made  such  an  order  as 
he  made  on  the  2'2nd  of  December  appears  to  me  to 
be  a  doubtful  question,  but  it  is  unnocfusary  for  the 
pixrpoiies  of  this  appeal  to  determine  it.  au'l  I  there- 
lore  purposely  rofrtiiu  from  exprpssing  any  opinion 
which  might  ba  uoustrued  as  a  decinon  of  mine  on 
that  question.  It  is  perfectly  clear  that  the  order  of 
the  9  th  of  DaoMiibar  wu  the  order  th^t  the  learned 
judge  then  intnided  to  make,  and  the  fact  that  on  a 
subsequent  application  hy  oun  of  the  p-irties  souio- 
tUiug  wa4  said  which  led  htm  to  alter  the  view  he 
had  previously  taken  of  the  matter  and  hadetub  •  lied 
in  the  fleet  order,  g»Te  htoi  no  jorUdiction  to  re- try 
the  OM  and  make  n  new  and  dilferant  order  m  to 
cojts.  Even  assuming  that  this  was  a  cjvn)  in  which 
a  writ  of  prohibition  could  rightly  have  issued,  thtt 
fact  of  itself  iu  no  way  deprives  the  defendant  of 
his  right  to  bring  the  matter  before  thin  oonrt  bj  way 
of  appeal.  That  appears  deer  from  the  deotnon  in 
Uarki^r  v.  Puhnrr  (»r(/>rft).  The  defoudmiU*  nppeU 
must  therefore  be  allowed  with  costs. 

OBAmnnx*  J.,  oonooned. 

Appeal  tJlowed, 

Solicitors  for  the  appellants,  Armittije  Jt  Strouts. 
Solicitoci  for  the  respondent,  Uili  X'  Son. 


IN  BANERUPIOY. 

(Wrighttd B?ghan,  JJ.;  }     ^^^-^  ^P"! 

7m  re  Fkost  &  Frost. 
Kr  parte  TitK  OrFirr  vr.  Rrckivku  r.  Fkost. 

Uankriiptcy — Paijmrnt  of  dioitlendt  to  assiijmr  of  d'  hlt 
— Bankruptcy  AH,  1888  (46    47  Viti.  c  i2),  $a.  68. 

63,  r.  2'2.j,fona  Vir,. 

An  a$ti<jne«  of  iiei4«  in  a  iMVikruptcij  cannot  olAuin 
payment  of  dividends  en  tuch  debU  from  the  trustee 
txeept  by  prnviuy  in  place  of  the  craMon  who  haot 
amgned,  or  vroducing  ta  the  (rutitt  wriUm  tuOhoritfet 
ftm,  eocA  o/w^  onmton  in  aeeerdaim  with  fann  126. 

Appeal  from  an  or.lor  of  his  Honour  Jadge 
Addison  in  the  county  court  at  Greenwich. 

A  receiving  order  was  luade  against  the  firm  of 
Froet  &  Frost  on  the  31it  of  Deoember,  I8d7. 

The  trattee  pdd  •  dividend  of  3i.  5|d.  in  the 
pound. 

In  1S98  the  trustee  Wii.s  released,  and  the  official 
receiver  became  trustee  t '  < [til- in. 

Daring  the  same  year  a  ruui  of  £16  came  into  the 
hands  of  the  official  recei  ver  available  fw  the  pay- 
ment of  a  farther  dividend  on  the  joint  estate. 

Mrs.  Frost,  the  respondent,  who  had,  in  October, 
1807,  bjught  up  the  claims  of  a  number  of  the 
oreditors  for  2s.  6d.  in  the  pound,  applied  to  the 
official  receiver  for  the  payment  of  divimnde  on  the 
elaimt  she  had  bon^t. 

The  offloial  reoerrer  refnted  to  pay  Mrs.  Frost, 
alleging  that  he  could  only  pay  dividends  to  cr'jditors 
whose  proofs  were  on  the  tile,  or  persons  duly 
■athoiiced  hy  such  creditors  to  recMve  dividendi  for 
them  in  the  prescribed  form  (form  126). 

(a.)  Bepoiiad  by  P.  M  F  >  n  cke.  Esq.,  Bacditer- 

at-l>aw. 


IT  ft  Fbost.  Hior  Coim. 

The  county  oourt  judgd  ordered  the  oAotal  rsoaivar 
to  pay  the  dividend*  to  Iba.  Froife. 
The  official  receiver  appealed. 

Muir  Mu'l-fu- fnr  th9  appellant. — ^The  offiaal 
receiver  can  only  i^v,  a  dividend  10  a  creditor  who  hw 
proved  a  debt  —  Bankruptcy  Act,  IssJ,  *.  ]^, 
sub-section  1,  "shall  distribute  divideuii  auijng^' 
the  creditors  whohaveproved  " — or  to  persons  aath  - 
rized  by  orediton  to  reoeive  them  in  the  prescnbed 
f'jrm  (form  126):  lee  alio  regulation  30  amuoud 
t  >  the  Board  of  Trade  Gtraular  lo  Tmetees  m  BsBk< 

roptey, 

Arthur  J'uwtli,  for  the  respondent. — "  Crethtors  ia 
riectiou  58  should  be  used  as  including  assignees  ol 
creditors ;  the  executor  of  a  daeeased  oraditor*  oc  tke 
trustee  of  a  bankrupt  creditor  wonid  beenlitiedtD 
divifl-nds.  Why  should  not  the  assignee  of  acr^it  ^f ' 
The  forms  in  the  appendix  to  the  Bankraptoy  Act  sre 
not  intended  to  he  etriedyfoUoirad:  Mamie  9* 

WaiQHT,  J. — ^The  question  before  ns  ii  of  HMM 
difBcolty  and  importanoe.  Thii  lady  ia  dmily 
eniitfed  to  theee  dividende,  and  fho  qnertion  it  how 

she  is  to  get  them.    No  action  lies  for  them ;  p*y- 
ment  can  only  bt>  eoforued  by  virtue  of  the  sca£at«. 
There  is  no  way  of  enforcing  payment  pointed  oat  in 
the  statute  oufpt  eection  63 :  "  If  the  tniBtaa  refami 
to  pay  any  dividend  the  oonrt  may,  if  it  fhhihi  it, 
ordtT  him  to  pay  it,  and  also  to  pay  ont  of  his  own 
tiioney  intere-st  thereju  for  the  tiuie  that  it  i*  withheld 
ami  ti»e  costs  of  the  application."    Iu  consiJerinf 
tills  section,  however,  the  court  should  look  at  ths 
paramount  intention  of  the  Act,  whioh  aoens  tabs 
that  payment  should  only  be  made  to  pereona  haviig 
proofs  on  the  flle.   If  the  tmstse  or  official 
hvi  to  deal  in  every  case  with  asiigumeut-!  suL-h  u 
these  the  administration  of  th«  Bankruptcy  Act  mi^kt 
be  clogged  with  inquiries  of  an  embarra.Hsin^  cbsxeebir. 
I  think  that  an  aeMgneaehonld  be  allowed  to  prote  in 
place  of  the  orediton  who  have  aetigned  their  debti 
to  hid),  unless  he  is  able  to  get  ^i;^tlt^l  autboritt^ 
from  them  to  reoeive  their  dividends.    I  soe  no  other 
point  whioh  we  need  deoida. 

Bi'iiiAM,  J. — ^The  respondent  is  assignee  of  c«t*ia 
debtit,  and  entitled  in  some  way  to  ricetve  dividen  d*. 
She  says  that  she  is  entitled  to  get  cheques  from  tb« 
official  receiver  in  her  favour.    X  think  aaotton  H. 
snb-eec^jon  1,  governs  the  case:  **Toa  trnatae  ahsB 
.    .    .     distribute  dividends  amongst  the  creditor* 
who  have  proved  their  debts."    The  respondent 
not  proved  her  debt,  therefore  she  is  not  entitled  to 
ba  ^tid.  She  hai  a  right  to  require  tha  obeqoas  v 
the  orediton  to  be  handed  otot  to  tier,  or  s&ncy 
likely  has  a  right  to  put  a  j>'.-  '»  on  the  file  ti  sti-.  * 
in  piauo  of  the  proofs  of  ttie  creditors  who  h* 
assigned  to  her.    Th^n  she  will  have  proved  her 
and  oompUed  with  the  re^oiremeata  of  aeotion 
sub-eeotmii  1. 

Appeal  ottotced. 

Solicitor  for  the  appoUanl,  The  SolMbr  to  ttt  Boars 

of  Trade. 

Soliator  for  the  respondent,  H.  Toomtr. 
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CJOUBT  OF  ArrKAL. 


Flowbrs  v.  CnAMBtus.  -Simmons  v.  Whitk. 


CotrRT  or  Appsai. 


Appeal. 

(A.  L.  Snitb,  Vangbau  Williams, 
■Bid  Bomer,  L.JJ.)  ) 


(«.) 


jlfoffcr  ami  »enmd—Bmployer»'  liability— AcetdnOal 

injuries — Employment  on,  in,  or  about  a  factory — 
Dork — Employment  on  ahip  lying  in  dock —  IVerkmen't 
Compenmtion  Act,  1897  (60  it  61  Vict,  c  37),  «.  7. 

Ew^loymeni  on  a  kf^'V  '  **  not  em^oy- 
hmmI  on,  (n^  or  otoHt  lAe  cbieii!  to  a$  io  cemt  vnthin  the 

JV'>rkmen* »  Com{>tuMiilon  Ad,  lSf)7. 

▲{ipflkl  from  au  award  of  the  judge  of  tha  Bow 
Cmmtj  CSourt  in  an  arbitratioB  under  fba  WorkoMn'a 
Oomp—liott  Aek.  1887. 

Til*  appplioant  wh  « labonnr  in  Ishe  employment  of 

a  barge-owuor  and  contrttt.-tor,  who  uimertook  the 
work  of  liisthnrgitig  mauiiro  and  rt'fuse  from  otttlle 
ateamt  rn,  *  *rif'ii'  1st  of  DfCPiubtT,  1H98,  at  7  jt.m., 
a  cattle  ste»iuer  wat>  lying  iu  tbe  Victoria  Ikicka, 
moored  alongnde  the  qoay,  and  a  barge  was  lying 
aloD^de  the  ship.  The  applicant  was  at  work  on  the 
■hip  ID  the  coarse  of  his  mployment,  and  was  engaged 
in  nooriaig  the  barge  to  tne  ship,  in  order  that  the 
iPOrlt  of  dttdukrging  the  ship's  refuse  into  the  barge 
might  commence,  wlien  in  constqiience  of  the  dnrk- 
neM  he  fell  from  the  upp«r  deck  on  to  ihpi  lower  di  tk, 
and  was  injured.  The  method  adopted  for  remo^'iiiR 
and  diaohargiug  the  refuse  was  by  uieiins  of  picks 
•ad  dhofdf,  do  machinery  beins  used. 

The  ooonty  oomtjndg*  madiB  an  awwd  ia  favour 
of  the  appli<»ni. 

TliO  employer  appealed. 

J.  D,  Crau/i'V'!,  for  the  appellant.  —  Btuoe  the 
award  of  the  county  court  judge,  the  court  has  decided, 
in  the  caee  of  BaU  v.  Swrwdout  Uuibard^  A  Cb.,  ante, 
p.  4M,tb»to«liai4onwliklitioiiiaialiiii«ryiBiiMd[isnot 

a  factory  within  thf  meaning  of  the  WorktiieiiV  Coni- 
penHution  Act.  That  case  govt-rus  this  cuse.  A  douk 
on  which  no  miR  hinery  is  need  is  not  ft  f Mitoiy  within 
the  meaning  of  the  A«t. 

[A.  Ii.  Smith,  L.T.— There  ie  the  further  qoeetlon, 

whether,  nit««rr.ii;r' .fhis  d<x-k  to  be -i  fuctory  within 
the  Act,  a  ship  lu  a  dock  coiat'H  vvilliia  the  terms 
'  lock"  as  used  in  the  defuiiliuu  uf  "factory  "in 
»ectaou  7,  sub-section  2.  W'e  left  this  question  un- 
decided in  If'ij"" V,  Adnhlic  Tramport  Co, 
{Ltmitrd),  uuir,  p.  lO.j,  ris!»;<]  1  U.  B.  15.] 

^'ani'fif,  Q.C.,  and  I\^ocJ.\  for  the  respondtnt.  —  If 
thi'*  k  iH  n  ftii  •  iry  within  the  meaning  of  tlie  Act, 
then  enaploymi  ut  on  a  Ahip  lying  in  tb^  douk  is 
employment  on,  in.  or  aViout  a  factory.  Secondly, 
titta  dock  is  a  factory,  becaose  it  is  o  douk  to  which 
■OHM  of  the  provisions  of  the  EMitoiy  JLoti  are  applied 
by  eeotioii  23  of  the  FeotOiY  Act.  1896— tis.,  the 
pforiatons  with  respect  to  aoaiaenti. 

A.  L.  Smith,  L.J. — We  ere  now  faced  with  a  ques- 
tion which  has  been  looming  in  the  dtitaaoe  for  some 
time,  and  which  we  have  known  that  before  long  we 
should  have  to  decide — viz.,  whether  a  man  employed 
on  a  ship  which  is  lying  in  a  dock  is  employed  on, 
in,  or  aboTit  the  dock  so  as  to  come  within  the 
meaning  uf  employinnnt  on,  in,  or  about  a  factory. 
If  it  had  been  intended  to  bring-  shijis  within 
the  purview  of  the  Act,  it  would  have  bi>en  easy 
to  do  so  expressly.  But  the  Legislature  in  defining 
what  is  included  in  the  word  "  factory"  has  fnoked 

(•.)  Reported  by  P.  Qt.  Kccksb,  Uaq.,  Bexrieter-^ 
at«Law, 


ont a nomfaer ol WKMdft  fiooof  wbiobie  "doGk,"  bat 
"ebip**  does  not  ^ipeer  amoDg  then.   Tbejr  aa«: 

"  doc-K,  wharf,  quay,  warehoiise,  machinery,  plant." 
We  are  asked  to  hold  that  a  ship  is  a  dock ;  all  I  can 
say  is  that  we  cannot  ho  hold.  The  answer  to  the 
question  whether  a  man  eiiiplo}ed  on  board  a  ship  in 
a  dock  is  employed  in  or  about  the  dock  so  as  to  come 
within  the  Act  must  be  in  the  negative.  It  is  not 
neoeeaery  to  determine  whether  this  dock  is  suoh  a 

dock  ae  ia  included  in  the  word  "faetoiy."  The 
appeal  mut  be  allowed. 

Yavobav  Wiluamb  end  Bokbb,  IhJJT.,  oanonzredi 

Appeal  allomtd, 

Solioiton  for  the  appellant,  Keene,  Manlandt 
Sdioitor  lor  tiae  te«pondient»  A.  BenJum* 


Appeal.  ^ 
(A.  L.  Smith,  Collins,  and  [ 
r,  L.JJ.)  ) 

SiKMOKB  r.  WniTE. 


11. 


Master  and  itroant — Emul'ji^t  rs'  luilility  ^Accidtulal 
injuries — Dependants — norkmtn' f  Compensation  Act, 
1(»97  (60  &  (il  FicL  e,  37 J,  «.  7.  sub-teaiou  2  ;  Sciud. 
«.  1. 

D']ti  nduut.i  "  irithiu  ihr  intuiiing  of  section  7,  «n6- 
atc</o)i  2,  and  Sdudule  I,,  s,  1,  of  the  Workmen's 
Vomi-  HMitmn  Act,  1897,  must  huct  l^^n  wholly  or  in 
part  dependent  upon  the  earnings  of  the  worknutn  /mr  the 
ordinary  necessaries  of  life,  Aaefoy  regieni  (O  file  dott 
and  position  in  li/e^tltopartMt, 

Tfie  quatioa  whrnttr  <m  applieimU  tn  my  enas  ware 
ilepemhuiU  in  this  ttlua  Isa  jUMfjon  tff/att  to  be  deetdai 
hp  thr  nri/itrat'jr. 

A  ]  peal  from  a  deddon  of  the  judge  of  the  Dnrtford 
County  Court  in  md  urbitiation  un&r  the  Wwkmen'e 

Compensation  Alt,  bsf*. 

The  chum  to  i  iiipensation  in  fhift  case  wa.s  iiiade 
by  the  father  and  mother  of  a  boy  who  had  been 
accidentally  killed  in  the  course  of  his  employment 
while  engamd  in  ahuntina:  trucks  at  the  works  of  his 
employwa,  John  Bailey  White  &  Brothers. 

The  applioanta  claimed  to  be  "  dependants"  of  the 
deoeeaed  within  the  meaning  of  aeotion  7,  aab>aeotioa 


2,  of  the  Workmen's  OompenaatioB  Aot»  and 

1  of  Schedule  I. 

By  section  T,  .sub -sect ion  '2,  "  '  dejtendants '  means 
— (a)  in  Eugland  and  Ireland,  such  members  of  the 
workman's  familj  nedfled  in  the  Fatal  Aocidenti 
Aot»  1846,  ae  were  vrboUy  or  in  part  dependent  upon 
the  eominga  of  the  workoian  et  the  time  of  hie 
death." 

Sectioa  1  of  S  jliprmle  T.  deals  with  the  aiuount  of 
compensation  under  :  i  Act,  where  druth  res  ilt* 
from  the  injury  atid  th^  workiuau  leaves  dependants. 

The  evidence  of  the  father  was  that  his  son  waa 
fourteen  yean  of  age,  that  he  was  earning  17f.  • 
week,  that  he  need  to  bring  home  his  wages  and  hand 
them  to  his  parenhi,  who  gave  him  what  tbej 
thought  right  for  pocket-money,  that  the  wages 
helpra  to  maintain  the  family,  and  that  they  exp<-cted 
tbifli  h#lp.  He  further  said  that  he  himself  wiw 
thirty-four  years  of  age.  and  that  he  was  in  receipt  of 
full  wages  and  was  workingovertime,  and  that  he 
owed  no  man  anything.  The  county  ooort  jndgO 
fonnd  that  the  boy's  wagee  went  into  a  oomoMin 

(a.)  Baported  hy  P.  O.  Buona, 
at-Law. 
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fund  for  the  benefit  of  the  familv,  and  that  they  were 
sofiBdent  to  pay  for  liii  keep  ana  leaTe  a  halanoe,  and 

be  d(>cide(i  that  upon  the  facts  the  applicants  were  in 
part  depr<nd<'nt  upon  the  deceased,  and  he  adjudged 
thr.r  i  :iM  ;qq:]i..!4uitH  should  x«eoT«ir  ^95  ■ad  SH  10«. 
for  faueral  exp«ases. 

Tbe  MBployers  appealed  on  the  grounds  that  the 
ooan<7  ooort  jndge  had  misdireeted  himself  as  to  the 
meaningof  the  words  "dependants"  and  "dependent " 
in  spctii  11  T.  =^iil)-.s(H'Hoii  "J.  nt'  <]>e  ^^'orkmen*8  Cora- 
petiiiatioii  Act.  and  that  there  was  no  evidenoe  that 
the  applicants  wen  "  depemdaati "  wtlhin  flie  mmii* 
injc  of  tbe  Act. 

8.  If.  Lwuardt  for  the  emplc^«tM.— Tlie  ooimty 
oonrt  judge  mifldixwtod  himsBu  1»7  assnmfng  that  the 

word  "  dependants"  in  the  Workmen's  Compeneation 
Act  included  nil  those  persons  who  could  rooover 
damages  under  Lord  CiiuiiiboU's  Act.  Tliat  is  not 
the  right  test ;  the  idea  of  dependence  is  not  su^ested 
bk  Lord  Campbell's  Act.  The  ordinary  meaning  of 
'*  dopcndeut  "  iis  given  in  the  dictionaries  is,  "  That 
depends  on  or  has  to  rely  on  something  else  for 
support,  supply,  or  what  is  nee  ii  '1  "  :  "  siibjrct  t  »  the 
power  of ,  not  able  to  exist  or  sustain  itsth  without 
the  power  of."  And  tliftt  of  "  dependant  "  is,  "one 
who  litres  in  aubjeotion  to  or  at  the  discretion  of 
eaother."  In  Shakespeare's  "Cymbeline,"  Act  I., 
scene  '1,  flo  phrase  occurs,  What  shalt  thou 
expect,  'iV)  be  depender  on  a  thing  that  leans  ^  " 
The  words  implj  llie  tie  of  necMntf.  It  is  not 
enoQfh  to  tbow  nerd^  that  the  ifiiiliatnta  derived 
tome  peoanuoy  adrantege  from  the  deceased; 
it  must  be  aliowu  that  they  hod  to  rely  on  him  for 
Home  of  the  nouessaries  of  life.  There  was  uo 
evidence  that  the  amtlicauts  were  dependent  on  their 
eon  in  this  Mnea.  Tike  county  oooxt  judge  wee  wrong 
in  lew  in  infoRing  from  the  faota  prored  that  tiie 
fipf  lic  fxnts  were  "  dependants  "  within  the  meaning 
ot  tht;  Act.  The  true  meaTiing  of  "  dep«<ndent "  in 
this  Act  is  rightly  given  in  "  Accidents  to  Worhmeo," 
by  Minton-Senhouse  and  Emery,  at  p.  15G. 

Han  tin,  for  the  applicants,  was  not  called  upun  to 


A.  L.  Smith,  L.J. — We  cannot  say  there  was  no 
ovidenoe  on  which  the  county  court  judffe  could  find 
as  ho  has  found.  The  deceai«<d  was  a  boy  who  was 
earning  ITs.  a  week,  and  who  Lruugltt  home  his 
wages  and  put  them  into  a  common  fund,  and 
thereby  helped  to  maintain  the  family.  The  county 
court  jndge  found  that  his  father  and  mother  were  in 
part  dependent  on  the  deceased.  It  is  not  our  duty 
to  deade  whether  that  finding  of  fact  in  one  to 
whidk  wo  dioald  oondme  hmne  come,  but  we  cannot 
My  there  wmi  no  evidonoe  to  aupport  it.  The  appeal 
most  be  diimiwed* 

Ootxsira,  IhJ.— I  am  of  the  same  opinion.  I  do 

not  see  how  we  can  say  that  the  county  court  judge 
misdirected  himself.  I  agree  with  the  oxpression  of 
Opinion  to  be  found  in  "  Accidents  to  Workmen,"  by 
Minton-Senhouse  and  Emery,  at  p.  156 :  "By  the 
expression  '  wholly  or  in  part  dependent '  a  wide 
latitude  in  given  to  the  arbitrator.  It  would  be 
hopeless  to  attempt  to  lay  down  any  rule  of  guidance, 
because  every  case  woidd  probably  differ  in  some 
material  droomstance  from  almost  every  other. 
Demndeni  piobaUy  means  dependant  for  the 
or^unary  neoessuies  of  life  for  a  person  of  that  clam 
aod  position  in  life.  Thus  the  financial  and  sociid 
;  iusi*iou  of  the  recipient  of  conip<'nsation  wimM  Lave 
to  be  taken  into  aoooont.  That  which  would  m^ike 
onepenon  dependent  npon  another  would  in  another 
caie  BMNly  oanae  tlie  one  to  xeeetve  benefit  from  the 
Other,  ^achtww  must  ilaad  on  its  o«n  merits,  and 


be  decided  as  a  question  of  fact  by  tbe  arbitrator." 
I  think  that  is  a  good  direction,  and  I  will  presume 
that  the  county  oonrt  judge  had  read  it  and  adopted 
it.  .  That  being  so,  we  cannot  inteifon  wift  bit 

finding. 

RoMBK,  L.J. —I  cannot  escape  from  thefiadngef 
the  county  court  judge,  though  I  might  have  SfBfsd 
at  another  finding  niy-^ -li'.  T  ar-ree  with  wh&t  L« 
states!  in  Mr.  Minton-iSenhoutte  s  ln>ok.  I  think  t£&i 
' '  dependants  "  wlfldn  the  meaning  of  the  Act  miut 
be  dependent  in  the  pMpec  sense  of  tbe  word— that  k 
dependent  for  the  ordiiuty  naaamatiee  of  lifei  hawf 
regard  to  the  class  and  pOfition  in  fife  of  tte  paitiM. 

Appeal  ditmUted. 

Solicitors  for  the  employers,  Leonard  db  PUdiUh. 
SoUoitor  iKthoa^plifianli,  JSUworvl  CZarfa. 


i 


Hey  11 


Chan.  Div. 

Kekowich.  J. 

Aldis  v.  The  CoitPORAxrox  of  tub  Citt  (*f 
IlOBDOir.  (a.) 
M'trd]"  'Ji^ —Ma  nai/'-mmt — Strerf  -  —  IViiln.  !ng  ttrrrh-^ 
L'mnpuiiori/  purciitue — CorjKnatitiu — /'uutT  oj 
jmratton  to  take  part  of  hrniM—Injuiuiion—Oui^- 
/light  of  oiotter  to  niain  pari  fwt  rmuirrd—Mtr^ 
Auijelo  Taylor**  Ad  (57  Cho.  8,  c.  sdzwc),  ««.  W.  «. 
Whrrftlie  Corporufinu  of  tit-  '  'ihjo/  Londt  u  bom  fcit 
adjvulMi  thai  vart  tff  a  lurtu*  ubitrutied  and  fixva^ 
ih«  wviming  of  a  sfreif,  tout  mtT$i  «  natke  m  <le  «ncr 
(ii  y  iirchast  and  compulaorilt/  arqntrf,  umlrr  i««9ai^ 
,.hd      of  Michael  Angelo  Ta>fhjT'i  Art,  th-'  whol^oftit 
house. 

Held,  that,  as  the  corporation  JaiUd  io  ihotc  that  tl* 
part  of  the  hotm  rmattditg  oJUr  they  had  faiiw 
much  as  tms  ahtoluiely  reamrtd  /or  the  tndauut  ^ tt< 
etrett  iwtdd  he  tuelett  to  the  owrur,tkiiOHnurwa»^lfM 

to  retain  that  part;  injunction  granted  rettn>ni»^, 
the  corporation  from  Hrtin>i  - '!  th"  uoti'-r  to  tah  fi- 
H'holt: 

Gordon  v.  The  Vestry  o£  St.  Mary  Abbotte.  Ka- 
sington,  38  Solicitors'  JoimNAL,  MO,  [ISJH]  2  Q.  ^ 
742,  comidertd  and  erplainfl. 

Motion  asking  for  an  order  to  restrain  the  Cwp*^ 
tion  of  the  City  of  London  from  eefxng  on  e  B(ila» 

puratant  to  a  resolution  to  take  tinder  the  power*  »m 
provisions  of  Michael  Augdo  Taylor's  Act  (oT  Geo.  I 
0.  zzix.)»  as.  80,  82,  the  house  No.  3,  ChmgMit 
the  pupoae  of  widening  Cbei^side. 

The  house  in  question  ooonpied  an  ana  of  aboot 
square  feet,  of  which,  as  appeared  from  the  {  Iinj  <3t 
the  corporation,  about  400  square  feet  ooiy  wi 
actually  required  for  the  pmpoees  of  the  poj**^ 


The  oorpontion  had,  however,  duly  s<?rv«d  tb» 
plainlifF  with  a  notice  to  treat  with  the  mtentxoo  >< 
I  acquiring  the  whole  of  his  premise*,  and  it  wat  «iJ 
when  the  plaintiff  saw  the  plans  th  Lt  he  diw)»w« 
that  a  portion  only  would  necessarily  be  acqim^df-'f 
the  proposed  improvement. 

The  defeodants  at  the  bar  acknowledgsd  thtfa 
view  of  recent  decisions  they  could  not  iiialBtsie  n* 
tbe  plaintiff  was  estopped  by  '*  SOquismMi'* 
bringing  this  motion. 

(a.)  Beported  by  0.  0.  HsNaLBY,  Esq.,  htia^ 
at-Law. 
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The  premiBes  were  p&rtly  occupied  aa  A  toy  dlOp 
•nd  partly  for  a  photographic  basioess. 

P.  0.  Lawreiuf,  Q.C.,  and  MacSirinnei/,  for  the 
applic«Dti«.  The  corporation  can  only  take  ooui- 
pulnory  tlie  4<X>  gqimro  f*»et  aotaally  needed  for 
wideiiiug  the  streets.  The  apjjlicant  will  be  able  to 
carry  ou  his  bumuett^  on  the  remaining  300  squANfeet, 
which  will  be  amply  iiutHciciit  fur  bis  purpow  if»  M 
1m  mtMid«  doing,  he  wilinrniiihw  Jus  plwtQfnipUo 
borincfli  and  taSxm  aoniA  other  niinor  wnragwnanto. 
The  corporation  cftiitmt,  undcf  the  Act,  <lri\e  out 
people  unk'H  the  ground  they  propose  to  takt^  is 
really  wante<l  for  thf  ijiiprovHin«>ntJi  or  unless  indpe<l 
they  can  show  that  the  pnrt  remnininf;  after  taking; 
wliat  it  is  ahaolntely  neoesMuy  for  them  to  take  will 
be  iitelcM  to  the  pretent  pccupier,  and  it  in  further 
veoeeniy  tfaattbew  notioe  to  treat  nuiat  be  »  bmSiide 
and  ahov  deailj  what  ie  nelly  nqniette  lot  their 
pninpose. 

Tney  referred  to  Teulu  r.  v.  77.^  »*/ry  of  St.  Mnry 
AbbtAtM.  Kensington,  30  Ch.  I).  »;i2.  M  W.  Jl.  Dig. 
102  .  /  'rulry  T.  The  Boartl  nf  Work*  for  (he  Lime- 
houm  District,  43  SoUi'tTOBS'  JouiUfAL,  ;  Qard 
V.  Sev^  Coiitmi$thmn,  28  Gh.  D.  ASA,  3S  W.  B.  Dig. 
\m. 

H  ''irr.  }iijt">i,  Q.C,  and  Juhn  Jft  lulrrnin,  for  llio 
<.'orpon*tion. — Th»i  coqtoration  have  9er\'ed  notice  to 
take  the  whole,  becaoae  they  practically  require  the 
whole.  The  nature  of  the  property  precludes  sub- 
dimiim.  Tb«y  will  have  mbetsotiMly  to  poll  down 
the  whole  booie^  end  under  fbate  dnmmneDoee  are 
<»ntitled  to  acquire  the  whole  house.  Had  thn  <  orponi- 
tioti  served  the  applicant  witli  notice  to  acquire  part 
i.nly,  it  would  liave  Ixjen  oompetfnt  for  l)iin  to  tarn 
round  and  eay,  "No;  you  roust  take  the  whole."  Con- 
Tersely  the  corporation  have,  under  the  circumstances, 
the  right  to  acquire  the  whole  though  a  portion  only 
of  the  groimd  may  be  required  for  the  actual  widening 
of  ihm  etieel:  a  or- ton  r.  The  Vatrg  o/  SL,  Mary 
AhbotU,  KmHngtoT),  38  BoUcnKUtB*  Joxtrkal,  580, 
[1894]  2  Q.  n.  "42.  The  case  of  Fernlffj  v. 
ISoar-l  of  \V<:tI,.i  I'ur  tl-r  l.  'inrhn„-i<  Didrkt,  which  ia 
citfd  in  favour  nl  tht;  ajiplirniit.  w:is  a  very  special 
one.  Here  there  is  no  socr«:t  prior  agreemeut  to  «« 11 
the  snrplna  fwoperty  as  there  was  in  that  case;  th<' 
notici'  of  the  corporation  is  in  all  rt'spocts  f  rmiJ  JiJ^. 

KxKVwiOH,  J. — The  inguuions  argument  preeonte<I 
on  behalf  of  the  corporation  invitee  ma  to  decide  a 
point  wbiokdoet  not  aijse  in  this  eaaa.  Vheammont 
u  fhat  If  tiie  oorporation  wei«  taking  flie  iiart 
coloured  pink  leaving  out  the  part  ooloiirMl  l>!ut<  on 
their  plan  fa  sroall  isolatM  part  of  the  building), 
Oonl*^  not  the  plait  ';!T,  the  liefcndant.s  urge  with 
oonaiderablo  force,  fairly  say,  "  You  cauiuut  t;ike  part 
of  the  house,  practically  destroying  the  whole  of  the 
booae,  without  taking  the  whole  house "  P  That 
ocnlantioa  ia  aapported  by  the  judgment  of  the  lords 
jnatioea,  and  eneoiaUy  by  tha  judgment  of 
GoUin*,  L.J.,  in  toe  eaae  of  Chrttm      Ve»(ry  of  St. 

Mary  Abbott*.  But  that  is  not  the  pre.>»t  iit  quHbtiDU. 
The  corporation  have  served  nutiwj  ou  the  plaiutiil'  to 
take  the  whole  house,  but  the  plaintiff  says,  "  No ;  by 
your  owns  pl.ius  it  is  Hhown  that  you  only  need  apart, 
and  you  are  not  entitled  to  take  the  whole  but  only 
that  part  whioh  you  aotaally fequiie."  I.  for  my  part 
on  the  f aete  befbte  ma,  eaanot  lee  why  the  plaintilf 
may  not  insist  on  the  corporation  only  taking  a  part  of 
the  house  merely  because,  if  the  tables  were  turned, 
he  oonld  say,  if  tho  cor^^Hiration  only  claimed  to  take 
•  part,  "  No  ;  you  cannot  take  purl  witbotit  taking 
tlie  wholi'."  If  the  jilaintiff  were  merely  obstructive 
attd  attacking  the  cor]>oration,  the  court,  of  course, 
wonld  not  for  a  tuomeut  support  him  ;  but  here,  by 
his  daAoite  eridenoe,  he  abows  that  lie  baa  oarried  on 


his  buHinriHS  for  souib  time,  that  he  sees  his  way,  by 
various  meaua — for  instance,  by  relinquishing  hia 
photograpllia  buBness  and  carrj'iug  on  the  toy-shop 
only— 'to  eanvott  hia  boaineaa,  and  it  ia  quite  poaaibia 
that  he  may  do  no  wdl.  It  may  be  a  ttuiall  plaoe  that 
he  will  have  left,  but  in  London,  a.s  one  goes  along 
the  streets,  one  sees  many  shops  carried  on  iu 
straitened  premises,  and  they  are  frequently  found 
to  pay.  I  know  a  shop  of  the  kind  not  far  from  here. 
The  corporation  say  we  must  have  the  land,  and 
attempt  to  take  the  whole;  there  ia  no  moral 
oUiqui^,  iiotfahig  morally  wrong  in  that  on  their 
part. ;  they  are  not  taking  any  undue  advantage;. 
Rut  they  show  by  their  plans  that  they  only  want 
part  of  till-  house  for  the  pur(w>«e  of  widening 
the  street,  whereas  they  want,  and  aie  attempting  to 
take,  the  whole;  and  on  the  authorities  it  14  i '. isar 
that  they  cannot  do  thia  unless  they  show  that  the 
remainder  is  useless  to  the  plaintiff.  With  refer- 
nnoe  to  the  case 

A  hbottt,  Kentington ,  I  will  make  ooa  rsnttk.  Ill  tbal 

( a.Ke  both  the  lonls  justices  took  pains  to  decide  the 
law  on  the  Act  and  did  not  apply  it  to  the  facta  of  the 
case.  At  p.  TVl  of  r  iS94]  U  g.  U.  (nearly  at  the 
bottom  of  the  page),  Collius,  L.J.,  ttxpresaly  says  : 
"Our  decision  leaves  the  question  of  fact  to  be 
decided."  Applying  the  decision  of  law  in  that  caae 
to  the  facta  beK>re  me,  I  think  that  the  plaintiff  suo- 
ceeds  in  bis  contention  that  Jw  ia  enttUed  to  keen 
that  part  of  the  proper^  whien  iJia  dalendanta  do  aw 
actually  re^olralbr  flaziyiDg  out  tha  widaninf  of  tba 
street. 

Solioitoia,  IT.  R,  AUU;  ff.  H,  Onwford  (Ae  (% 

Solicitor). 


March  II. 


Chan.  Div.  ) 
Keikawich,  J. ) 

In  re  Cuatakd's  8etti.em£Kt.  (a.) 


j  Pradiee — Payment  out  of  court  —  sa^lMa— 
ln/ant*~ French  gimrdMu't  right  to  fteeivt  nunty — 

Discrdivn  v/  court, 

A  Frtneh  ttJbjtdt  wAe,  aeeording  to  Frendi  law,  it  tit 

ifijiil  ijuardian  of  hit  in/nut  rhiMren  French  tuh» 
1  /><      ami  {*  empowrrfd  by  that  tn>v  to  reeein-  and  jiw 

If'inl  ilif'-Iiiii'it  ,^  fur  III!  iit(i>ifr/,t  •iK.tiri'i  tn  tJifui  Jnririg 

their  minor  it  <j,  »«  !od  Liditled  (u  of  right  to  payment  (itd 

of  court  of  (I  fitiid  to  which  tttdi  infioU  thiUwen  have 

become  atnoluieiy  ml i (led. 

The  court,  hotvirtr,  cnti,  in  iU  ducretion,  pay  tho 
fnnd  ewf  to  him  upon  the  production  of  tatuffaetory 
tfidimee  (JM  if  im'fl  he  applied  for  Ma  Unejlt  the 

children, 
Petiticm. 

Thia  waa  a  petition  by  two  tnfuit  Praneb  aobjeola 

by  their  father  and  lawful  guardian,  also  a  French 
subject,  as  next  friend.  ])raying  for  the  payment  oat 
of  court  of  a  sum  of  £J.ni)l  (Is.  3d.  new  cotis  il-,  iind 
£2G  12s.  cash.  The  trust  fund  had  been  piiid  into 
court  under  the  Trustee  Relief  Act  by  the  reapondentt 
the  auxviviog  tnutae  of  the  aettleaoant  made  upon  tha 
marriage  of  Uie  toftat  petltianenP  mndparenta,  and 
in  the  events  which  had  happened  the  infant  peti- 
tioners had  b<?coiue  absolutely  entitled  to  the  aettled 

Ihe  petition  prayed  that  the  fuoda  in  ooart  to  which 
tba  ianat  petitionara  waca  antltiad  migbt  ba  divided 

(a.)  Bepfwtad  by  R.  J.  A.  MOBBIMH,  Biq.,  Bar* 
ristar»at-lAW. 
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into  moieties,  and  one  moiety  pRi<l  to  thr  fnthpr  ns  the 
guaxdiau  of  the  infant  femaJe  petitioner,  and  the 
other  paid  to  him  M  the  gOMdjan  cl  tli«  inlHit  male 
petitioner. 

Paragraph  14  of  tbp  petition  ttatfld  that  by  the  law 

of  Fmncp  ihp  father  as  the  Ipgal  gnardi&n  of  the 
iiifaut  {.etitioiiers  was  eutitltd  to  receive  aud  give 
Ipgal  discharges  for  hII  moDeys  OOOtting  to  luBolrik&rn 
doiiog  their  minority. 

Tbeeaae  was  argued  on  the  atBomptioii  that  this 
statODfnt  in  the  petition  was  strictly  proved. 

/nme»,  lor  the  petstioafln. — The  father  ia  entiltled  a« 
of  TWit  to  httv«  tiieee  fondi  paid  out  to  him 

guardian  of  these  infants:  fn  re  (^richf'h's  Trustn, 
24  L.  T.  O.  S.  267;  /n  /v  I'trffution*)*  Tm^Lt,  22 
W.  K.  7«2  i  If  re  Jiroon't  Truxt,  13  W.  R.  677.  12 
L.  T.  E«»p.  488.  In  re  IhUvMnn^  Will,  14  W.  R. 
682,  L.  B.  2  Eq.  36.3,  is  perhaps  against  me,  but  the 
weight  of  authority  in  my  favour:  Simpsou  on 
Iufaiit«  (2nd  ed.),  p.  2<j4.  The  same  principle  gtiidee 
the  court  in  appointing  guardians  to  infants domidled 
abroad :  In  rt  Wiiiough(m,ili  W.  B.  860.  30  Qb.  D. 
934 ;  Tnre  Botargoite,  87  W.  B.  MS,  41  Oh.  D.  810. 

Stevwf  Smith,  for  the  respondent. — In  re  Hell- 
ffioan'a  Will  is  more  applicable  to  the  present  circum- 
■tanoei  than  the  other  cases  dtod.  There  is  nothing 
to  prevent  the  court  from  keeping  thi^  fimd  until  the 
benpficiarieB  ean  give  a  receipt  fur  it;  and  T  submit 
tVitit  is  wh'if  might  to  be  done  here.  At  any  rat*-  the 
father  should  satisfy  the  court  that  the  money  will  Ih^ 
appUed  lor  llie  henellt  of  Vb»  ofalMren. 

Ingpm,  in  reply. — The  court  has  no  iurisdictiou  to 
rehue  to  pay  oat  fanda  to  a  foreigner  who  has  proved 
hie  title  to  them  aooording  to  the  law  of  hia  domioil. 

Kekewich,  J. — This  case  has  been  argued  at  my  | 
mggeetum  aa  if  the  statement  in  the  14th  paragraph  \ 
of  the  petition  had  been  itrictly  proved.  The  question  ' 

which  T  hrtve  to  deteniiint^  is  wlicthrr  I  am  boun  l  j  ' 
direct  the  paymeut  out  of  this  money  as  prayed  by  ' 
the  petition.  If  I  aiu,  then  I  most  do  my  duty;  if  | 
I  am  not,  then  I  have  a  diaoritioii  whiui  I  arost 


tho  infanta  that  that  should  be  done.  In  r-  B<\rl  'i 
Will,  W.  R,  737.  a(i  Ch.  D.  2S7,  i?  a  well-knoa-a 
example  of  a  class  of  cases  dealing  with  paymetit  oat 
to  the  officially-appointed  curators  of  a  fonigi 
lunatlo,  end  in  that  and  similar  cases  the  coort  his 
al  ways  n>quirfld  to  be  satisfied  that  the  money  ti  to  b* 
paid  over  to  the  foreign  official  for  some  purpose  tA 
which  it  is  his  du  ty  to  apply  it.  I  shall  acoordinglf 
prepared  to  oousider  auy  evidence  as  to  the  propottd 
ajqplicatiop  of  the  money  by  the  giUHrdian.  sad  At 
case  may  be  brought  before  ma  ^gaia  for  Oat 
purpose. 


Uatdil 

Pijutia'i 


Chan.  Div.  ) 
Kflkewioh,  J.  ) 

Ih  re  Bakonbss  Batbjcak  xm> 

COBTBAOr.  (a.) 

Ecrlesiaitical  law — Enlarjemfnt  of     .  ' 
— *'  Adjoining  "  land — InUrvttti/uj  tn^hioay—OffM- 
craiion  of  CAnnsilyamii  Adt^  1867  (90  *  SI  PiA 

c.  13:3). 

A  filul  u/  yruuint  immediatiiiy  opposiU  Uj,  but  ttf^r^  i 
by  a  Itighioay  from,  nn  m'sUng  rhurchyard  unt  ijfi*.'^^ 
to  be  added  to  (As  ehurchgard  under  tke  (Jt^HteoraU.a  / 
Chnrchyarit  Att,  1867,  whieh  eontaiiu  jmmtimt  ftr 
th<-  i  "II meruit-*-  anil  cnnMCration  ''o/'  porlioM  of  jf»a*4 
(idjuiiiiug  and  uUdtji  to  exittiiiy  churchyards.^' 

Held,  that  it  ioa»  «*  «Kf>bfn»Nf  iamd  iB0Aia  Of 
meaning  of  the  Arf. 

Vendor  and  purchaser  summons. 

This  wa.s  a  summons   by  the  vendor,  who 
tenant  for  life  of  the  land  oontracted  to  b<  i'>ii. 
asking  for  a  declaration  that  she  bad  pow^r  t  > 
thn  same  under  the  Gomeeratioa  of  Ghorchyardi  Ad. 
1.S67. 

The  pnrchaser,  who  was  rector  of  tb*?  j^iarisfc  of 
Brome,  Suffolk,  had  agreed  to  buy  the  pit^  oi  Ua-i 


exercise  on  proper  materials  which  at  pteeeot  an  not  '  »^  question  for  tiie  purpose  of  enlareing  the  existxnfi 


before  me 

The  caaes   of  [n  re   (hi<  hh>n'&    Tm^t  and  In  re 
Fergustm'.i  Tmsh  are  distinguishable  from  th«  presoiit 
case,  for  in  them  the  tn^ts  were  Scotoh  and  had 
r<>ached  the  age  of  puberty  aooording  to  Sootoih  law ; 
aud  also,  as  appears  }iy  the  later  case,  the  Scot<  h 
curator  has  to  give  s«'<;urity,  au  i  iiceount  for  all  aiims 
rf'C>'ived  on  behalf  of  the  minor.    The  report  in  In  re 
Broom's  Tni>t  ia  meagrt^,  and  I  do  not  think  it  is  a 
case  whieh  can  be  rf>1ied  upon  as  establishing  a 
principle.    I  do  not  think  either  that  T  ought  to 
regard  fn  re  flellmann'a  Will  as  affecting  the  present 
case.   That  was  a  petition  tinder  Lord  St.  Leonards' 
Acts  (22  &  23  Vict.  c.  ;i3  and  23  &  24  Viot.  ^:,  38), 
and  a  decision  on  a  petition  under  those  Aots  cannot 
possibly,  it  seeoM  to  me,  be  regarded  as  an  authority 
for  th{«  proposition  that  a  French  guardian  is  entitled 
as  of  right  to  have  the  fund  in  court  ]>aid  to  him.  I 
think  I  ought  to  consider  whether  the  fund  if  paid  to 
the  guardian  will  be  properly  applied  for  the  infants' 
benefit,      whether  I  ought  to  retain  the  fund  in 
court  unto  tiicy  attun  thdr  majorities.  Sattsf^tnry 
evidence  cmJd  perhaps  be  produced  to  show  that 
the   fund    would    be  properly  applied    for  their 
benetit ;  but  at  present  I  am  not  askt-d  to  jmy  out  on 
that  footing,  but  meielT  on  the  ground  that  the 
guardian  is  entitled  to  the  fond  as  of  right  Btren 
assnming  that  the  father  can  give  a  receipt  for  the 
money,  nevertheless  it  seems  to  me  that,  having  the 
custody  of  the  fund  for  the  infants,  I  ought  not  to 
pay  it  over  onlees  I  think  that  it  ia  in  the  interests  of  t 


ohnrohyaid.  IIm  oharchyard  haJ  a  frontug*  « 
162ft.  on  to  the  south  side  of  a  public  highway 

20ft^  wide,  and  the  land  contract*^!  to  b-  su>l  t  L<  '\ 
frontage  of  100ft.  on  to  the  north  aide  of  the 
highwsy,  and  imaMdintsJy  opposito  to  ttie  chv^* 
yard. 

It  WM  dedred  that  tlm  pieee  of  luid  Aodl  b 

conveyed  and  consecrated  under  the  provisious  of  tli« 
Consecration  of  Churchyards  Act,  1867,  whits  vv 
passed  for  the  purpose  of  diminiihiug  "  the  «x|i«d«' 
attendant  on  toe  oonseoratioa  of  portiona  of  gro-:^ 
adjoining  and  added  to  existing  warchyania."  bat « 
question  nroa^  na  to  whether  this  was  "  iljaniiif 
land "  witiim  the  meauiu£  ut  that  Act,  and  ta» 
prsMttt  sumtnoni  was  neeotwiBgiy  takoi  out. 

J.  M.  Stone,  for  the  vendor. — Adjoining  does  Mt 
necessarily  mean  contiguous.  In  Coventry  v.  LMimt  . 
ItriiihtoH.'awl  South  Qxut  Ji'j,hciy  ' 'o.,  16  W.  R.  i<^' 
L.  K.  5  Eq.  104.  and  Lmdon  ai,d  South-  Western  Rn^i-'yif 
Vo.  V.  Black-more,  L.  B.  4  H.  L.  610, 18  W.  R.  H.  L  I^- 
1,13-15,  which  were  oases  uo  der  the  Lands  CUaMS  Ooa* 
solidation  Act,  1845,  lauds  separated,  in  the  forme  oafl, 
by  a  private  right  of  way,  and  in  the  latter  c**?.  l>?» 
wall ,  were  held  to  be  adjoining  lands.  Oa  tha  uoplK*- 
tion  of  ownership  of  the  subsoil  tuqtte  a>l  meditm  < 
viir,  premises  on  opposite  aidea  of  the  attest  ecn 
held  to  be  "adjoining  or  oontiguons ** :  Hmgm  v. 
King,  42  W.  R.  36,  [1893]  3  Ch.  439;  MideletkmM  »• 

(a.)  Baported  by  B.  J.  A.  BfoRRisoir,  Biq., 

ai>Law. 
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HlOH  COUET. 


Ararfuy  iM«^Ch»..  38  Ch.  D.  133;  and  ii»  re  WMt^a 
OkmHUi^  4«  W.  B.  479,  [1898]  1  Oh.  669. 

ir,  .If.  Sprfic,  for  tbe  purchaser. — Thi»  will  b«»  % 
new  churchyard,  not  au  enlargement  of  tbe  exiating 
Id  order  that  one  piece  of  land  may  adjoin 
•Bother  it  vami  be  ahwdatelf  eontigamu  to  it :  Rtx 
T. /irori^,  lllM.ft1lU.a41.  Tbe  OHM  died  under 
the  Landi  CbniM  CooaolidKtloa  Aei  do  not  really 
apply. 

KULKWicn,  J.—  It  would  he  a  great  pity  for  me  to 
attempt  to  define  tlie  meetrfng  al  tbe  woid 
*'  adjoining  "  in  this  Act  of  Pirilauent.  If  I  were  to 

attcuijit  U)  do  so,  uiy  dofinitioii,  like  uiohI  othor 
dt-finitiuDs,  w.nild  l>e  sure  to  be  wjore.  or  Itaa  iuH4'<jurHt*, 
fur  in  all  j  :  li  ibi^iiy  it  would  not  include  OTc^ry  coii- 
ctiTable  Lttstt,  and  1  am  afraid  of  excluding  a  case 
which  misht  properly  come  within  the  scope  of  the 
Act.  I  aludl  tnerefore  content  myself  by  saying  that 
ill  this  particular  instance  this  piece  of  land  is 
"  adjoining  "  laud  within  the  meaning  of  the  Act. 

Solioiton,  HtuUoHt  MaUhtwt,  &  Cu. 


CLau.  Div.       I  •  ., 

CoMoa-Hudy,  J.  j  -^P"^ 

J0HK8TOK  V.  BoYZS.  (a.) 

Vtudor  tmd  pwrctaier— Contnui — 8aU  Ufnudkn — Offn- 

cyrtfiitiont  of  aak — Acceptance  hy  hiyhett  bidder — 
Payment  of  dejiotit  hy  cheque — Custom  at  aurti<>n~ 
.St'itnU  of  Frauds  (29  Car.  2,     3),  ».  4. 

A  vendor  rcho  ojS«n  vnfoijf  for  mU  Itff  vuuiivu  on 
the  lernu  of  irriiUta  etmrtition$  can  he  made  HiM«  to  a 
member  of  the  pi(blic  'cA..  aci  i^<f,s  thr  offtr  if  ihote  cou- 
ditiutu  be  violattd,  ami  who,  bdu'j  thf  highest  bidder,  it 
uiA  altoutd  to  si'jii  tin  mnttt  ii  ciiiitra:-(  :  'iml  if  r  *  no 
d^euce  to  an  actiin  <<■  r;,y „ri:f  suih  a  li-ibiiili/  ihai  tlnre 
i4  uu  contract  in  writing  iiyned  by  the  ccndors. 

I  'nder  tiu  mual  umdUivH  vf  sate  that  the  purchater 
ehall,  immeiiatdg  nftgr  UU  mU,  pay  the  auetimtetr  a 
tUpotU  ofim  ptr  emC  mud  the  gubfoiiud  agreemmt, 
ea»h  m«it  he  paid. 

There  in  nu  cugtom  that  a  renJor  Jfniitd  to  (ucijd  th: 
chtuM  of  a  perioH  0/  good  credit,  much  /«««  that  of  a 


TbSa  waa  an  aotum  by  Thereaa  Johnston,  suing  as 
a  married  woman  entitled  for  her  separate  use  against 
W.  O.  Boyes  and  A.  W.  Adams,  claiming  dtonages 
under  the  following  ciroumstanoes. 

The  defendants,  who  were  tmst^t^  for  sal)),  offered 
the  White  Hart  Inn,  South  Minims,  MiddJesbx,  for 
aala  bgr  aoolaon  eo  the  24tb  of  May.  im,  Bj  the 
lirat  eonditiaii  of  aale,  the  higlieet  bldderwaa  to  be 
the  purchaser,  and  by  the  Hecond  condition  tho  ]>ar- 
cbaeer  was  immediatiBly  aft^r  tbe  sale  to  pay  to  the 
iiuctioiiPCts  H  deposit  of  £10  j>or  cent.  011  the  amount 
niul  in  part  pa^Tuout  of  lus  purchaAA^ money,  and  sign 
an  ugreement  sulijoined  to  the  conditions  to  complete 
tbe  pnrohaee.  The  subjoined  agreement  was  in  the 
folio  wing  form  :  At  the  sale  by  auction  made  this 
daj  of  the  pmparfy  deaoribed  in  these  particaJats, 
.of       *  ,  waa  the  higuest  bidder 

for,  and  was  declared  the  purchaser  uf,  the  said 
jiropHTty,  at  the  price  of  £  ;  and  he  has  jmid  to 

Mt-Rsr".  Kodwell  &  (Sou,  of  Watford,  Herts,  as  rtp;eut« 
for  and  on  behalf  of  Wdliam  Oabom  Boyos,  of 
Bar  net,  and  A.  W.  Adams,  of  90,  Ladbroke-grove, 
NottiDg  Hill,  the  Tendon,  the  sum  of  £      by  way 

(0.)  Beportad  fagr  NsnuB  XanuTT,  £a(|.,  Bar- 


of  deposit  and  in  part  payment  of  the  purchase- 
money,  and  herjliy  agrees  to  complete  the  purohaae 
in  accordance  with  tuo  above  conditions  ;  and  ihe 
said  Messrs.  Bodwell  &  Son,  as  the  Tenders'  agents, 
hertby  confirm  the  Huid  sale  and  aoknowled^  tbe 
receipt  of  the  said  depo'iit." 

The  plaintiff's  husbaii<l  atiended  the  auciiou  and, 
on  behalf  of  his  wife,  bid  for  the  property,  which  was 
knocked  down  to  him  ai  the  highest  bidder  at  tbe 
pnbe  of  Je4,900.  B»  inuDediately  went  to  the  ano- 
tioneer^i  nwtmm  wiCh  a  Tiew  to  signing  the  oontract 
and  paying  the  deposit  amounting  to  £490.  But  Mr. 
Boyes,  one  of  the  defendants  and  the  soliciior  ci-n- 
<li.t  !-:ng  the  hale,  rei'ogni/.ed  him  as  a  man  who,  in  the 
pre'.nous  week,  had  appeared  in  tbe  county  court,  of 
which  Mr.  Boyes  is  the  registrar,  and  sworn  that  hu 
had  nothing  in  tbe  aNirld  bat  the  clothes  he  stood  up 
in.  Jobnaton  tendered  bia  o«m  ebeqoa  in  payment  A 
the  deposit,  whereupon  Mr.  Boye«  told  the  auctioneer 
not  to  take  tbe  cheque.  Some  further  discussion  tuok 
plfuie,  partly  in  the  auction-room,  and  partly  in  au 
ante-room,  to  which  the  auutiuuu^r  and  his  cl^irk  and 
Jolinnton  and  tlie  defendants  retired,  the  resmt  of 
which  was  that  tbe  refusal  to  accept  the  chetjue  was 
peniated  in.  .Johnston  ttaid  that  his  wife  would  find 
the  mon^r  the  foUowing  day,  hut  Mr.  Boyes  aaid  ha 
muitt  haw  the  oaeh  tbst  day,  and  ea  Jobnatoo  did  not 
prov-ide  the  eaf*h,  the  matter  wan  trwitM  as  at  au  end 
so  far  as  he  waa  coneerned,  and  a  contract  Was  im- 
nii'diately  afterwards  M^ntni  for  Bab  tO  another 
IfMutleman  at  tbe  price  of  £4,950. 

It  wa«  also  proved  at  the  trial  that  before  the 
transaction  was  put  an  end  to*  Johnston  said  be  w«« 
]iurchasing  on  behalf  of  his  wife,  and  that  though 
Johnston  had  at  the  time  no  aaaete  to  meet  it,  the 
cheque  would  have  been  met  by  the  plaintiff  pro- 
viding funds. 

Thft  writ  was  issued  on  the  2"th  of  May,  lSf»H,  and 
was  indorsed  witli  u  elaini  for  a  declarution  that  th>' 
plaiutiff  was  entitled  to  be  the  purchaser  «f  the 
property  ;  for  an  order  directing  the  defendants  to 
aocept  uie  depoail  and  to  allow  Im  to  sign  the  agfae* 
meut ;  and  for  an  injnuotion  to  laatndn  tfie  comple- 
tiiin  of  thi"  resale.  On  a  motion,  Stirling,  J.,  refused 
the  injunction  {>iee  S'li.n  iTOUS'  JovnisAh,  ()10). 
Thii  writ  was  8ul).'4tiiuently  amended  by  substilutiu;^  a 
claim  for  damages  against  botii  dvfeodiiutH  fur  breach 
of  coiitruot  that  the  highest  bidder  should  be  the 
piu'chaser,  and  against  the  defendant  Boyes  in 
particular,  in  so  far  as  such  breach  of  ooutract 
consisted  in  directing  the  anctionaer  noito  aaoapt  the 
cheque,  and  not  to  allow  the  koabaad  to  tign  the 


Tiiidal  Atkn,^>.ii,  Q.C.,  and  F.  /'.  ' tndow,  for  the 
plaintiff. — Tbe  plaintiiT  being,  by  her  agent,  the 
highest  bidder  at  the  auction,  accepted  the  offer  con> 
tained  in  the  conditions,  "  that  toe  highest  bidder 
shoold  be  the  purchaser,*'  and  is  entittod  to  maintain 
an  action  for  the  breach  of  tbe  contract  thus  made. 
It  is  not  necesiiary  that  such  a  contract  shotild  be 
evidi need  by  writing  sipned  by  tbe  vendors:  Carlift 
V.  CarMtc  .Sw,-W  iJal!  Co.,  41  W.  R.  210,  at  p.  212. 
[1893J  1  Q.  B.  JOti.  at  p.  'JG'2;  Warlo'"  t.  Harrison,  8 
W.  E,  95,  1  Ell.  &  Ell.  2P  j ;  v.  Ilardiny,  19 

W.  B.  48,  L.  R.  0  C.  r.  u(5l,  at  p.  563.  The  plaiu-> 
tiff's  agent  followed  the  uaual  OOOIM  Ot  auctions  in 
tendering  bin  cheque,  and  the  anotioineer  ought  to 
have  aeceptid  it.  The  custom  of  accepting 
chu^ueH  at  auctions  in  payment  of  deposits  baa 
been  judicisUv  rwogiii/.ed  :  Fdrfvf  ^,  f."'-i/  Ifnr'Jund 
A  Co.,  32  W.  K.  I9ti,  34  W.  R.  22,  25  Ch.  1).  tiab,  31 
Ch.  D.  42. 

They  alao  refaned  to  Fane  v.  tt  ttkuott,  42  W.  B. 
131,  [1894]  1  a  B.  272. 
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Eve,  Q.C.,  A.  R.  Iivjpcn,  aad  F.  A.  Milne,  for  the 
defendontfl. — There  is  not  anenforoeahle  ooatraot.  The 
MotxMt  alleged  by  the  pl«mtiff  ia  that  ihe  is  entitled 
to  1m  pnt  into  the  poatttbn  of  a  xnirohaaer  of  land, 

and  it  in  ti  rrqqar}-  that  sucb  a  contract  should  bo 
evidenced  by  wnLing  sigued  by  the  defendants. 
Thf:  plaintiff,  through  her  agent,  has  not  complied 
with  the  coudiUons.  The  deposit  was  to  he  in  oash, 
and  the  vendors  were  not  boand  to  take  the  agent's 
cheque.  There  is  no  recogni/ed  practice  as  to  the 
acceptance  of  a  cheque  in  payment  of  a  deposit :  see 
the  jadgment  of  Boweu,  L.J.,  in  Famr  v.  Lacy 
HmrUand  A  Co.,  34  W.  R.  22,  at  p.  23,  .U  Ch.  D.  42 ; 
^tmberff  v.  The  Life  Interests  nnd  Reveraionaru 
SmuriUn  CorporaUoii  {Limikd),  46  W.  £.  346,  [1897] 
1  Oh.  171. 

C'tr.  aflr.  tntft. 

April  2S. — Co/ens-Haiidy,  J.— In  point  of  law  I 
think  such  an  action  as  this  can  be  maintainod.  A 
vendor  who  offers  property  for  sale  by  auction  on  the 
tmns  of  printed  conditions  can  be  made  liable  to  a 
member  of  tin-  y  u:  ':  who  accepts  the  offer,  if  those 
conditionM  be  violated;  H'arlviv  v.  Harrison,  and 
'  ;  i/iv.  Carlmlir  S„i(,ke  Ball  Co.  Nor  do  I  think  that 
the  Statote  of  Fraode  would  affocd  any  defence 
to  mob  an  aetion.  The  plaintiff  is  not  suing  on  a 
contract  to  purchase  land  ;  nhe  is  suing  simply  because 
her  agent,  in  breach  of  the  lirst  and  secona  conditioa« 
of  sale,  waa  not  allowed  to  sign  a  contract  which 
would  have  residted  in  her  beooming  the  purohaaer 
of  the  Uod.  I  think  fhii  ooodaaion  reantti  from  the 
decision  of  the  >':crh(  r|ner  Chamber  in  ^'ar!f  'r  v. 
JJarrin'jH.  That  -wtia  uut  a  case  under  section  1  of 
the  Statute  of  Frauds,  but  the  obsorvatioasof  Martin. 
B.  J8  W.  R.  9(5,  1  EIL  &  EU.,  at  p.  317),  as  to 
MOteon  17,  seem  to  me  to  be  appUoable  to  the  t)reseut 
case.  It  is  therefore  neofssary  to  consider  whether 
the  facts  proved  have  established  a  breach  of  the  con- 
trart  Ity  the   plaintiff.     THis  lonishij)  then 

referred  to  what  took  place  at  the  auction,  and 
continued:]  These  being  the  facts  which  I  find, 
do  they  entitle  the  plaintiff  to  ralief  2'  In  my  judg- 
ment tboy  do  not.  I  think  tiie  defendants  were  not 
bound  to  a  t  ;  '  the  che<iuc  of  Mr.  Johnston,  who 
was,  aud  was  known  by  them  to  be,  impeconioui,  I 
do  not  think  any  custom  has  been  proved  to  olilige 
vendofs  to  xeoeiTe  the  cheaue  oiveD  of  a  parwn  in 
good  credit,  tiiough  it  ii,  donhtlias,  neoal  to  do  to. 
And  certainly  no  such  rustom  could  bind  vendors  to 
accept  a  cheque  from  a  pauper.  In  my  view  it  makes 
no  difference  that  tbey  were  told  that  Mr.  Johnston 
was  buying  for  his  wife.  Tluqr  were  not  bound  to 
wait  for  cash  until  the  nest  day.  The  aecond  oon- 
dition  provided  that  the  purchaser  should  "  immedi- 
ately after  the  stile  "  pay  a  deposit  of  £10  j)er  cent. 
T{ll•^  111-. ins  a  payment  in  eijsb.  No  such  payment 
was  luude,  aud  the  defendants  were  under  no  obliga- 
tion to  sign  the  contract  unless  and  until  this  cou- 
ditiott  pir«oedent  had  be^n  fulfilled.  The  result  is  that 
llie  plalntifTs  action  fails  and  must  be  dismissed  with 
costs  in  the  usual  form,  having  ragacd  to  the  iMSt  that 
the  plaintiff  is  a  married  woman. 

Jndsinent /or  t/it  dt/aulmta, 

Boliflitor  for  the  plaintiff,  T,  AXUHgham. 

SdUdtOM  for  the  deCondeata,  Simsg  S  aUm^. 


National  Compaxv  for  tue  DisraiBurios  ut  Elk- 
TRicrrv  UY  Sboohdast  OxmEaxoiia  (tuorio] 

V.  (I1BB8.  (fl.) 

Patent — Grunt  to  two  persi/ua~-'JviiU  tcnaftrif  or  Uiti%  y 
in  common  —  Survivorthip — Agreement  /or  iclr  — 
CoeetiaiU  for  validib/ — Joiitt  or  tepcmi—Deaik  i/  «w 
gratttttt 

The  grant  0/  tdtm  pofenf  /or  a  meta  imvtutiint  (*>  U>> 

jiersons,  tJteir  executors,  administrators,  and  auij>u,  h 
ordinary  form,  makes  thtm  iuint  tenants,  and,  np'j:\  th, 
'hath  of  viit,  tit'  rii/lit.i  iiu'lrr  thr  l<''Urs  jAiU  d,  1/ 
previottsly  ii':vertd,  belong  wkoUy  to  the  survivor,  tM  rue 
that  a  grant  to  A.  and  B.  mafeff  A«m  JaM  fMMhw< 
being  merely  a  ruU     touirs  or  reoJ  pfwssrtjy  linr. 

A  provision  in  an  agreement  for  tie  me  of  Utbn 
}nitni(  f/rantol  (<i  firn  }>^riiiHt  th'if  nn  (ini^jninent  i^'  '^'' 
be  '  .i  o:ii(r,i,  and  shouhi  cohtaiH  -i  '  jvetutnt  by  thf  r^n-'.r- 
that  l/,t  l^Uen  patent  art  caHil,  cannot  be  tttfx--: 
against  the  representaUoet  <ff  om  of  ihe  vcndort  »iu  km 
died  after  the  agreement  ani  he/vre  mmgnmemi,  tter  vHi 
sw  'i  rij>rc6>ii('.ilivi  s  he  liahl,  /or  dinnagef  /tt  *^ 

th'-  ii'jri'nn- it>  in  (Itn  rfj/if  'f. 

By  letters  patent  dated  thf  loth  of  Sept«Oib«!r 
IS.Si',  (Nrt.  l.;i(i2)  after  recitiug  that  Luciin  G»;;I»ri 
aud  J.  D.  (jHbbs  had  by  their  petition  repreeeote-1 
that  they  were  in  possession  of  a  new  system  of  in- 
tributing  electricity  for  the  production  oi  light  aad 

S)wer  of  which  they  were  the  flnrt  inTenton,  tk* 
rown  granted  "  unto  the  said  L.  Ganlard  and  J.  !». 
Gibbs,  their  e&ecutora,  administrators,  and  asiipt. 
our  special  license,  full  power,  sole  privilege,  and 
authority  that  they,  the  aaid  L.  Qaulacd  anu  J.  T 
Gibbs,  their  ezeonton,  administratote,  and  as«igcL<. 
and  every  of  tlu  iu,  by  themsolvos,  or  by  their  <lrir 
or  dt;]iutie!i,  servants  or  ag&uts,  or  such  others  a»  u^/ 
the  said  Gaulard  and  Gibbs,  their  executors,  admimf- 
traton,  andaaaigni,  sh&U  at  any  ttme  agree  with 
and  no  otbeie,  and  ixom.  time  to  tone,  aad  at  all  tim^ 
hereafter,  during  the  terms  of  years  expressed,  sh»II 
aud  lawfuUy  may  make,  use,  exercise,  and  vend  tic-' 
said  invention,"  with  h'lh'H'Unn  "  unto  L.  Gaulsni 
and  J.  D.  Gibbs,  their  execators,  administntots,  auid 
asngns,"  for  the  term  of  fourteen  years.  Tbehttsn 
patent  contained  clauHCs  prohibiting  all  persons  oang 
the  inveutiou  duruig  thw  term  without  the  liir^oSB  d 
the  grantees,  commanding  all  public  offic  rs  not  to 
molait  the  grantees,  declaring  grant  void  if  coutrarr 
to  law  or  for  an  invention  not  new ;  and  requiring  ^ 
a  condition  that  the  graateee  should  ^artioali^f 
describe  the  invention  by  an  initrnmeut  m  wnliaf 
aud  other  clauses  (ihuh!  ii;  'tcrs  patent  of  that  <J*f  • 
in  all  of  which  references  to  the  grantees  wtre  to  ihta 
"  their  executors,  administrators,  mid  awigns."  T^* 
patenteea  also  obtained  proteetiTe  mamopolieB  for  thar 
inventioa  in  other  oovnmea. 

By  an  agreement  under  seal  of  May,  lSi*3,  ni*i^ 
between  Qaulard  and  Gibbs  (thereinafter  called  "  tb« 
vendors ")  of  the  one  part,  and  the  plaintiff  cos.- 
pany  on  the  other  pwrt,  it  was  agreed  that  tbi 
venoorB  flbould  adl  aoid  flie  eompany  dioald  pv 
ohnse  the  exclusive  privilege  of  using,  oxetadaf. 
and  vending  the  said  inventions  within  the  Unitw 
Kingdom  and  certain  other  countries;  that  "ti^ 
vendors  and  each  of  them  "  shonld  do  all  ntcessir? 
•ota  for  procuring  confirmation  and  aitenmMi  flf  ths 
patents,  and  should  give  the  company  advice  ei  to 
the  use  of  the  inventions.    Clauses  ♦>  aad  T  WW 


(a.)  Beported  by  Neville  Tebbcttt,  Esq.,  B«n«« 

«t-La«. 
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loOem;  "(6)  The  rendon  •hatl  without  delay,  at 
tt«  «aqMBW  oil  tha  mid  oooipHir  and  to  the  saHs- 
IwsliaD  of  tlw  ■oUdton  of  tibe  wA  oompauy,  estab- 
liah  &  title  to  &11  the  said  inveutions  and  lettorfl 
patent  and  priviloges  hereby  agreed  to  be  sold,  and 
asaign  and  transf-jr  'hu  -mae  to,  and  caviBO  the  same 
to  be  l^ally  Teit«d  io,  the  said  company  or  such 
person  or  pitioatw  the  said  oompaQy  shall  appoint 
ior  the  pvipon.  (7)  The  iH^piment  and  tnnufer 
of  Hi*  Mid  Irtfem  patent  aad  other  prtnnuM  wtiA 
■hall  be  prepared  by  and  at  the  cost  of  the  said 
oompany,  and  shall  be  expressed  to  bo  madt:.  in 
pursuance  of  thi.s  agreement  and  in  consideration  of 
tht;  j>ayiuent  of  the  said  sum  of  £220,000,  to  be  paid 
in  fully  paid-u]>  shares  and  cash  as  before  mentioned, 
■bd  the  said  vendors  and  all  otlur  imnriMiitj  parties, 
U  any,  shall  at  the  cost  of  the  said  oompaiiy  execute 
•Qioh  atrfgnmanta  to  tlio  nid  ooanpanT  or  as  they 
shall  direct,  and  snob  asrfgnments  nspacttvdy  shall 
contain  a  covenant  by  the  said  vendors  that  all  the 
letters  patent  thereby  assigned  or  any  letters  ]»atent 
which  may  thus  have  been  obtained  in  suVistitiition 
for  thti  same  or  iu  reepeot  of  such  invention  ii^  is 
protected  thereby  are  valid  aad  in  nowise  void  or 
voidable,  and  ateo  iodi  other  covenants  and  pro- 
vkuna  aa  may  ba  raaaonably  required  by  the  said 
oompany  for  riving  effect  to  the  sale  hereby  agreed 
to  be  made.  Provided  that  the  consideration  money 
may  bo  apportioned  among  two  or  mora  aangmnants 
aa  the  said  company  shall  think  fit." 

Ganlard  died  in  November,  1888,  and  the 
dafandant,  Madame  liuelle,  was  his  adnuniatratrix. 
No  aaiijwiiiiiiit  of  the  patents  to  the  plaintUI  aompany 
had  baok  oaeatad.  33ie  plaintiff  oo^aqy  alusM 
that  ^  Bngliah  lettera  patent  had  Men  dadarad 
void,  fir.d  that  th<'  l?r'  veta  d'Invention  in  Prance, 
Germany  au  i  Ai;  1  rut  liml  been  declM«d  void,  or  so 
restricted  as  lie  of  little  or  no  vahie,  and  that  the 
United  States  pateut  also  had  b«euiuatenaUy  limited. 
19iey  therefore  brought  this  action  agaiuHt  Gibbs  and 
VmAmmna  fiooUa  daimiog  that  tha  defendauta  might  be 
oidand:  (1)  lb  aaiign  to  them  flia  latfeera  pStsnt; 
(2)  to  pay  mem  damages  for  broaches  of  the  agrce- 
maot  and  warranty  contained  in  the  said  agreement 
of  May,  1883;  and  (3)  to  repay  to  them  part  of  the 
purchase-money  in  respect  of  the  patents  declared 
void,  or  partially  so. 

Subaequectly  the  plaintiffs  aama  to  terms  with 
(Hbbs,  and  the  action  [>rooeedad  against  Ikladame 
BuaUeb  At  the  trial  th«  point  mw  fldwd  thai  the 
oovenani  was  a  joint,  and  not  n  Mvanl  «m,  nd  that 
coDseqiieiifly  there  was  no  oC  aotian  agahui  the 
rcprt'ueiitativLH  of  Gaidard. 

M'lulttju,  •>  ^d  Uart  Urowm,  fur  the  plaiutiiT 
company. — The  rights  of  a  patentee  of  an  invention 
are  not  tha  ordinary  rights  of  ptopartjr.  Xhey  are 
merely  an  anoeplioc  from  the  genanf prohibitiaD  upon 
another  persona.  Tha  letters  patent  do  not  really 
confer  on  the  patentee  the  right  to  make  and  use  the 
invention.  He  has  such  a  right  if  there  are  no 
letters  patent  at  all:  Mathert  v.  (Irftn,  \  l  W.  K.  17, 
L,  B.  1  Ch.  App.  i'!t;  Sfrtrs  v.  /.v-./fTs.  .  lS1i:3]  A.  C. 
232,41  W.Ii.  Dig.  \'A>.  Why,  then,  should  the  technical 
rale  of  real  property  law  as  to  joint  tenancy  bu  applied 
to  patent  nghts  i  Ihaaa  xighta  ace  intended  to  be  a 
TCiward  for  merit,  why  dionld  It  be  supposed  that 
upon  the  death  of  one  of  two  gratitt-i  s  tin  whole 
benefit  of  the  letters  patent  i.s  to  belong  tj  the  sur- 
vivor '.-  We  submit  that  the  Crown  must  be  supposed 
to  intend  lu  ooufer  a  tunanoy  in  common.  But 
whether  this  is  so  or  not  the  oovenant  provided  for 
by  the  agreement  of  sale  mm  intended  to  be  a  joint 
and  arveral  one,  and 


not  manly  a  joint  one.  In 
jont  at  hnr  an 


treated  aa  avmal :  Senior <i  v.  Browning,  L.  K.  30 
ISq.  m,  at  p.  576,  23  W.  B.  Dig.  148,  24  W.  B.  120. 
1  Oh.  D.  30.   Moreover,  this  was  a  buiineas  agreement 

intended  to  be  provisional  and  executory,  and  not 
complete  and  tiual.  The  assignment  under  it  would 
have  c  ontained  a  joint  and  Heveral  covenant,  which  is 
the  proper  form  :  see  Key  <&  Elphiustone's  Precedents 
(5th  ed.),  p.  404  ;  Bythewood  &  Jarman's  Precedent! 
(4th  adA  vol.  4,  p.  80a.  Under  the  OoiiTayaiuang 
Act,  1881.  s.  7,  if  the  vendora  assigned  as  benefidid 
owners  they  would  be  severally  bound  in  'hi' 
covenants  for  title.  This  show.s  the  previous  practice 
(The  c.wse  of  ]\\dt..n  v.  hwiUr,  H  C.  R.  N.  8.  162» 
9  W.  R.  C.  L.  Dig.  61,  was  also  referred,  to.) 

Kvft  Q.CJ,,  and  Umi;<Un,  for  the  defendant. — Letters 
pateut  are  onlinary  projierty,  and  a  grant  to  two 
persons  follows  the  oniinary  rule  as  to  joint  U^naucy, 
A  eovenant  joint  in  form  is  not  construed  as  sevenl 
in  equity  oolasa  in  q>eaial  oiroomitanoes:  Summr 
V.  PoiivH,  2Mer.  90;  Sirhtmlten  t.  J7orfoN,  6  Bear. 
180;  Wilmrr  v.  f'urr,  ,/,  2  De  G.  Sm.  347  ;  White  v. 
Tt/n'laU,l'<i  App,  Cas.  2*,:j, »t  pp.  Ji;..,  274,  '27j,  3»5  W.  K. 
Dig.  11.'!.  Thf>  ]>roper  and  m'dinary  form  of  cov.  n  vi! 
for  two  ijeitiODS  is  joint,  and  uot  several:  Davidson, 
vol  1,  pp.  92,  93  ;  Piatt  on  Covenants,  p.  IIB;  Dart's 
V.  &  P.  (6th  ed.),  p.  624 ;  Story  on  Contracts  (oth  ed.), 
s.  71 ,  p.  Gl.  The  agreement  ham  waa  not  executory ; 
it  is  under  seal,  and  the  ooTenantiaoonplataly  stated. 
The  principle  of  amplifying  clausei  in  artielec  ia  Con- 
fined to  cases  of  real  property.  As  regards  the  part 
of  clause  6  providing  for  the  iiiKcrtion  of  other  reason- 
able covenants,  that  was  not  intended  to  apply  to 
oovenanta  for  validity,  which  had  been  ^eady  com- 
platdy  dealt  widi. 

(Jure  Bi->>:--f  in  rejily. — The  ca.se  of  ll"./'-  v. 
Tyiidall  is  distinguishable,  as  there  the  term  of  the 
covenant  was  evidently  flanfttUy  oonaidandt  and 
intended  to  ha  oomplete. 

Our,  «th.  wtU, 

April  28.— CozBin-HARDT,  J.— The  plaintiffii  in 

this  action  oontracted  on  the  2jth  of  May,  18S3,  to 
purchase  certain  letters  pateut  for  a  large  sum  of 
money.  The  vendors  were  Gaulard,  who  died  in 
1888,  and  the  defuudaut  Gibbs.  Gaulard's  admiuis- 
tratrix,  Madame  Buellc,  is  a  defendant  to  the  actiau.  It 
is  admitted  that  the  plaintiiTs  have  settled  their 
disputes  widl  the  defaodant  Gibbs,  and  it  is,  there- 
fore, not  naoaamry  for  me  to  consider  the  action 
except  as  one  batwaen  the  plaintiffs,  who  are  file 
Mi:  hasers,  and  the  defendant  Kuelle,  who  is  the 
itdministratrix  of  Gaulanl,  one  of  the  vendors.  The 
plaintiffs  claim  that  the  defendant  may  be  ordered  t<) 
assign  and  transfer  to  the  plaiutitis  the  letters  pattmt, 
and  they  also  claim  damages  for  breauihos  of  the  agree- 
ment aaid  vrarrau^  oootaiued  iu  the  contract  of  the 
2iiCh  of  May,  1883.  At  an  eariy  st^  it  became 
apparent  that  there  was  a  serioos  question  whether  the 
maintiffs  had  any  right  Hgaiust  the  defendant  Buelle. 
with  the  approval  of  the  parties,  I  thought  it 
convenient  to  deal  sepaiately  with  this  point, 
because,  if  it  is  decided  a<lver»ely  to  the  plawtiffs. 
it  will  not  be  necessary  to  consider  other  qnestions, 
including  r|uestion8  of  foreign  law,  which  may  arise. 
The  short  point  for  my  deoiaina  ia  whether  Uibba>  the 
■arriving  patentee,  is  not  tha  'only  person  having 
anything  to  ai^sign,  and  the  oidy  person  liable  to  pny 
damages  for  breach  of  contract  and  warranty.  [llis 
lordship  read  the  material  part*  of  tlie  contract,  and 
proceeded  :]    It  is  admitt<'d  that  all  the  putents  were 

S anted  to  Gaulard  and  Gibljs,  and  not  to  either  of 
em  sepantely,  and  it  ia  uot  alleged  that  their  rights 
inter  t$  wluttem'  tfaey  may  have  been  originally— 
ban  vaiiad  esoapt  ao  far,  if  at  all. 
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Ix  BB  MvTORoon  Ain>  BiooBATB  8Tin>iG4n  (Locmp}. 


H.R  tliry  w.Te  vnried  by  the  coiitrn:t.  Th"  first 
quoetiuu  tor  my  coiigider&tioti  is  this — Wlint  v,'n*  the 
nature  of  the  interest  of  the  patt*ntoea  r  I  take  the 
patent  dftied  thtj  l.'3th  of  Bppt4»inber.  1*>H2,  which  is 
the  only  one  to  which  my  att»<ution  was  called.  It  is 
in  tbft  form  which  I  believe  to  be  vmtl,  if  oot 
vuivBiMdt  in  tbe  owe  of  a  grant  to  two  patentaM.  It 
recite*  tiiat  Gaulard  aud  Qibbs  had  preseDted  their 
petition,  and  that  they  were  tbe  nrst  and  true 
inTentors,  and  that  they  had  prayed  her  MHjosty  to 
grant  nnto  them,  their  executors,  adrainistrntori,  aud 
aasigna,  her  Royal  letter*  ptt^^nt  for  the  »olf  us'i, 
bviwftt,  and  advantage  of  the  sai  l  invention  within  the 
United  Kingdom  for  the  term  of  fourtt^eu  yean,  and  the 
IttUan  iNttsnt  nrooeed  as  follows  :  [Uis  lordship  re%d 
all  ooept  ilie  formal  part«,  and  proceeded  ;]  On  the 
construction  of  this  grant,  1  think  the  two  ()ril  ?utees 
took  a  juiuL  interest  which  passed  by  surviviirsliip  to 
Qibbs  on  thedeath  of  Gaulard.  It  was  acaicely  airtiHit»-J 
that  a  grant,  whether  by  the  Crown  or  by  a  priv»U> 
individual,  of  any  ordinary  spucieB  of  property  to  A. 
B.  and  0.  D.,  thair  exeoators,  administrators,  aud 
aaitgiia.  would  orwto  a  joint  tanaucy  or  joint  inter^ 
and  not  an  intereat  in  common.  This  is  not  a  rale  of 
tenure  or  of  real  property  law.  It  applies  to  an 
assigiunent  of  a  policy  uf  a^vsurauce  as  much  as  to  an 
assiguuient  of  a  term  of  yeurs.  But  it  was  urged  that 
letters  patent  are  of  such  a  peculiar  quality  and  nature 
that  diner«>nt  prinoij^fls  of  interpretation  ought  to  be 
applied.  I  am  annrae  to  follow  this  argument.  The 
light  or  piivikiga  gnrntad  by  tlw  GromiBgr  tba  latters 
patant  is  an  ezoeption  from  Ae  ganmal  nrohtlntion 
contained  in  tho  Statute  of  Monopr^Iies.  It  i^  fur  ull 
purpoautt  to  L«3  regarded  as  property.  It  i»ri--'<t  3  on 
bankruptcy  as  part  uf  tho  as^iot^^  of  a  baukrujit.  On 
the  death  of  a  p^itentee  duty  is  payable  as  it  is  i<  trt  of 
the  assets  of  the  deoeaaadi,  nnft  I  can  see  no  j  ustitica- 
tion  in jDnndpla,  nor  haa  any  aathority  baen  {woducad, 
for  boiuing  tiiat  s  grant  of  lattara  pataut  to  two 
persons,  their  executors,  administrators,  and  assigus, 
created  anything  more  than  a  joint  interest  which  will 
surviveon  the  deathof  one  of  them,  unless  there  haa  been 
a  severance  of  the  joint  interest.  An  elaborate  argu- 
ment Was  addressed  to  me  witli  the  view  of  persuading 
ne  that  survivorship  between  joint  tenants  is  unreason 
able  and  cannot  have  bean  intended  by  the  Crowu.  It  is 
no  doubt  true  tbat  oomia  of  aqotty  bava  laid  bold  o£ 
■ligbt  draomataaoea  to  ton  a  joint  tenancy  fnto  a 
tenancy  in  common,  and  there  was  at  one  time  an  idea 
that  in  ucpiity  all  joint  tenancies  would  be  construed 
tenancic.i  in  toiunion.  Thi.M,  howi-ver,  is  <  leariy  not 
80.  I  may  refer  to  the  judgment  of  Sir  William  Grant 
in  Avtlinrj  V.  Knipt,  19  Yes.  441.  It  must  not  bo 
torgotten  tbat  it  it  at  any  time  open  to  two  joint 
ownan  to  aavar  tbeir  joint  intereafc  and  to  oraate  a 
tenancy  in  common .  A  patent  can  be  owned  by 
tenants  in  <  omiaou  :  see  Smith  v.  lA^ndon  ami  North- 
IVestern  liaihoay  Co.,  -  E.  it  B.  ij'J,  aud  Str.tTs  v. 
iUiijers.  It  follows,  therefore,  that  in  my  opinion 
Qauiard's  representative  is  not  a  proper  party  to  the 
action,  ia  60  far  as  it  seeks  an  onler  for  the  assign- 
ment of  the  patents,  inasmuch  as  the  whole  interest 
ia  tba  pat«  nts  in  veated  in  Gtbba,  as  the  survivor 
of  ^etwo  joint  patentees.  Tbd  second,  and,  in  my 
view,  a  nion»  difficult  qnp«tion  Ims  now  to  Ik-  oon- 
siderf'd.  Ai»umiug  that  Uibbs  and  Uaulard  were 
jointly  interested  in  the  patents,  what  is  the  nature  of 
tbe  wUigati<.n  cieatel  by  clause  7  of  the  agreement  ? 
b  it  merely  a  joint  oovaoaDt,  in  which  case  the  only 
penon  iHko  ootild  be  amad  npian  it  would  be  Qibbs  as 
the  surfivur,  or  U  ft  a  nevwd  oovanaat,  or  a  joint 
and  seveiul  covpnaiit,  tmder  which  either  Gibbs  or 
Uaulard,  «  r  Uie  represeutativtsB  of  either  of  them, 
could  be  sued !'  Tnis  must  depend  upon  a  careful 
wMisiditratiou  of  the  language  of  the  iualruiueuti    lu  |^ 


tho  first  place,  tbe  agreem^^nt  itself  is  under  seal,  to 
that  thi  obligations  imposed  ;ir«  r«>ally  covenant*.  In 
tho  second  p'  r  --,  the  obligation  iu  'ju-ntion  in  »>rne- 
thing  to  be  uontained  in  tbe  asaigooient  of  tba 
patents,  aud  when  it  ii  onoa  bald  that  Qauiard's 
repteaentatlva  is  not  a  naoaaniy  pNlqr  to  ti 
mint  it  will  be  eomawbat  ramantabla  if  tba  ^ 


can  r«iuire  the  concurrenLf  of  the  reprewntative,  not 
for  tne  purpose  of  assigning,  but  solely  for  the  pur- 
pose of  enterins»  into  a  covenant  binding  h<jr*elf  not 
in  her  individual  character,  but  solely  iu  b^r  n^piv- 
sentiitive  character,  and  to  tbe  extent  of  Gaulud's 
assets.  I  d  >ubt  wu«c,h«r  «var  aoob  a  dawi  of  aadga- 
meut  was  ever  set^ii.  PinlMbil|  I  navar  aaw  aueb  a 
dead.  It  may  be  that  the  proper  form  of  cawaati 
for  title  in  an  assignment  by  two  joint  tanaata  is  to 
make  th)'iii,  not  joint,  but  joint  and  several.  But  it 
daen  not  foUuw  that  aft«r  tbe  death  of  one  of  the  join!, 
tenant.'*  l^'fnr*?  amiguuieut  hLs  rt'iir>»9«ntativ«'  can  be 
required  to  join  for  the  mere  purpoee  of  ooveuaotiug. 
In  the  third  place,  the  obligation  in  question  is  not 
one  which  tbe  law  impHas  Iram  tbe  oontraot  of  ssle. 
It  is  a  spedat  and  paeo£ar  atipolatian  for  wbioh  thi 
plaintiffs  have  bargained,  and  which  they  have  ob- 
tained from  the  vendors.  In  this  point  of  view  it  ia 
ditticult  to  xf'  what  justiticatiou  there  can  b'  f  i  fU- 
larging  or  i^lttiriag  thy  words  used.  Those  wonis  pro- 
vide that  the  deed  shall  contain  a  covenant  by  tho 
vendors.  Now,  such  a  covenant,  iu  tbe  abteaoe  of 
afiy  qualifying  context,  must  be  a  joint  ooTenaab 
The  case  of  Whiit  r.  Tgndall  ia  a  afarong  aathocity  en 
this  point.  The  form  ot  tbe  oovenaat  ts  joint,  and  I 
dr'  ii'  t  fet*!  justified  in  mating  it  s<'veral.  For  th*;^: 
re(Uson!<  I  have  arrived  at  the  conelusioo  that  the 
plaiotitl'^  are  not  entitlad  to  any  fsliait  agaimt 
Qauiard's  representative. 

Solioitoia  for  tbe  plaintiffii,  Oamphelt,  Rmmt,  4 

ff'Mip'  r, 

Bolioitor  for  tbe  defendant*  Edward  Bettdof, 


Wngh(,  J.i  ^3.5, 

In  rt  liuvMCOPK  AND  BlOORAPH  8nn»C4TI 
(LnciTBD).  (a.) 

OomjHUtjf — Winding  up — Sur/>/us  aaieU — dilfrtftalHia 

— Fully-paid  and  partly^paid  tham. 

(hie  of  the  arU'rles  of  (itsociation  of  a  companit  cuu- 
tainetl  th-  ftJInwi tci  ■Imi.'i-:  "If  Hfin  t/ir  iviw'i'i'i  I'.y 
vf  the  company  Iht  surplus  m-v!^  shall  Ik  nwrt  UuiH 
tujdicient  to  rtpay  the  whole  of  ^'  tul-up  capitnl,  <A< 
excess  thtUi  be  diatributtd  anumg  tht  memisrs  in  fn^W' 
tim  to  <A<  capital  pttid,  or  vhieh  «a§kt  to  Aaw  tea 
paid,  on  the  aharea. 

The  capital  of  the  r/mpany  ooiuiated  of  60,000  tham 


of  n 


mr'i. 


./  which  26.000 


lharei  issued 


a«  fuiiy  fiaid,  baidea  which  30,;io7  uther  iuaret  had  httn 
i$»ued  on  which  lOa.  only  had  befn  jxtid  tip.  "u  the 
voluntary  winding  up  0/  tite  atmpany  there  raaaintd  a 
large  sum  for  dittributiun  among  the  aharthalder*  ^tir 
paying  all  <MfU  and  tho  taipmm  of  fiauufaftoa. 

Hm,  that  tho  dittrtbufion  mutt  bo  %n  aeeordanot  wM 
thr  agrrem'iit  /■h'^ivn  in  the  articha — viz.,  the  balance, 
after  repayitvj  the  paid-up  capital,  must  be  diatribiUci 
in  priijHjrtion  to  the  paid-up  capital. 

AppUoation  by  tba  liquidaton  of  the  syndicate  for 
the  airaotloD  ol  tba  oowt  upon  wbat  principles  and  in 
what  sbaraa  and  proportiona  th«  raipuis  assets  of  tba 

(a.)  Raportad  by  C.  vr  ^tih  .\d,  Saq.,  Barristsr^ 

Law. 


Digitized  by  Google 


Vol  xlyu.   immtiMi     THE  WEEKLY  BEPOBTEB. 


531 


B.(X   Im  mm  Murosoora  *  Biooeath  SnmicAn 


company  should  be  distribnted  in  the  winding  up  as 
bet  Wpeii  the  holders  of  fully-paid  utid  parlly-paid 
shares  respectavely,  tmd  whether  any  call  should  be 
Bwde  ou  the  partly-])ui  1  shainliolders. 

Tbo  sysdioitte  wjmi  registered  on  the  31st  of  July, 
1S97»  with  a  cipital  of  00.000  shares  of  £1  each ;  of 
these,  26»O0O  Tondan*  abaia*  irat«  iMmd  ai  fully  paid 
up  :  30,S97  otter  thsTM  wtt«  abo  umsd,  on  which 

liN,  ;  Tily  hir\  y.rrii  initi  up.  The  syndicate  had 
r*>,.<'nily  B^ld  its  bu-iiif!«  and  adSoU  to  another  com- 
fiiy,  and  hii  1  [  i-^ed  reeolations  for  Toluntary 
wmdiijg  up.  M  hen  all  the  debts  and  expenses  of 
liqnidation  had  been  paid  there  retoainod  for  distri- 
batioD  among  the  ttuurebolden  the  sum  of  kbcmt 
£200,000,  and  the  liqiudaton  now  applied  to  the 
ooaxt  for  dinetiaBe  m  to  Iioir  this  torn  «m  to  be 
dkttibated. 

The  artidee  of  association  of  the  syndicate  which 
were  UiateriaJ  to  the  iiuestion  were  3<i  and  42.  They 
were  m  follows  :  "  (31))  Subj«-ct  to  any  priorities  that 
may  be  given  upou  the  issue  of  any  shares,  thr<  profits 
of  the  company  available  for  distribution  ahali  he 
diettiboted  m  ditidaad  Mpony  the  membea  in  aooord- 
enoe  with  tlie  amoimte  ^aiH  vp  aa  tbe  dune  beld  by 
them  resjiectivoly.  (42;  If  u]>on  the  winding  up  of 
the  oouipauy  the  surplus  assets  shall  be  more  than 
sufficient  to  n  {  ny  the  whole  of  the  paid  up  capital, 
the  excees  sball  be  distributed  amon^  the  Biembers  in 
proportion  to  the  capital  paid,  or  which  (Mfl^  to  have 
been  paid,  on  the  sharee  held  by  them  reeneetiTely 
■t  flia  oommenocment  of  the  vinding  up,  otoer  than 
ammmta  paid  in  advance  of  ccdls.  If  the  surplus 
aasets  shall  be  insuliicieut  to  repay  the  whole  of  tbo 
]i«tid-u])  capital,  such  surplus  asAttts  bhall  be  distri- 
batod  ifiu  that  as  nrarly  at*  in\%y  bo  the  losses  shall  be 
borne  by  the  uienibers  iu  proportion  to  the  capital 
paid,  or  which  ought  to  have  been  paid,  ou  the  shares 
nald  by  fhani  laqiectively  at  tlw  commencement  of 
tha  wiadiqg  m,  otiier  tlian  aawiaiito  paid  iu  advance 
of  oaOa.  Alt  Ihia  daiiaa  b  to  ha  wttlMmt  prejudice  to 
the  rights  of  iha  holdan  of  ahaiaa  lanuad  upon  qiaaial 
uonditions." 

L'pjohn,  Q.f'.,  andff.  M.  Montgomery .  fertile  fully- 
paid  sh'tr-l'lders.  The  question  is  really  decided  by 
article  A\'lior«  the  artidfs  of  associatiou  provide  for 
the  di*tri]ju*njii  yr  u  I  HTiii  Dt  go  outsido  of  the  docu- 
ment. This  case  dilTors  from  F.r  /,<ir(r  Loirm/el^f,  70 
L.T.  Bep.  3,  for  in  that  case  there  vrm  a  deficit ;  here 
there  ie  an  aneaB,  and  the  uncalled  oapital  must  not  be 
jaolndedintheaaaato.  Thiaia  diown in tbe  judgments 
of  Lindley  and  Davey,  L.JJ.,  in  that  case.  In  rr 
Anglo-ContiiimM  Corpuratufn  of  Wtttan^  Australia, 
46  W.  R.  4!  '.  1  Ch.  32T,"wae  alao  a  eaeaof  a 

deficit  and  is  to  be  distiuguitthed. 

Thfotald,  Q.C.,  and  U,  J.  Parker,  for  the  partly- 
p(ud  shareholders. — The  partly-paid  shares  should  lie 
treated  aa  having  the  reiuaining  t.en  shillings  called 
upontheci,  and  then  the  surplus  assets  should  be  dis- 
tributed in  proportion  to  the  shares  held  by  all  the 
shareholders,  .^ide  42  does  not  alter  the  general  law. 
Tbo  diatiibution  should  be  made  as  in  £s  jarUMaudf, 
1917.  B.  113,  L.  R.  6  Oh.  App.  51.  Tbatcasewas 
followed  in  fn  re  A  ■fjln-'  'uulinental  Corjivraiion  o/ 
WrAUrri:  A  iistralin.  lu  Kr  fiartr  /io(t'frt/VW  the  Court  of 
Apjreal  heM  thjil  "  '  q  ital  paid  "  did  not  merely  mean 
capital  paid  before  the  liquidation  or  called  up  in  the 
liqnidation  for  the  pnxpoee  of  paying  debta  and 
BacHitieB,  bat  mdaJad  oi^tal  called  op  or  to  ha 
treatod  aa  oalledup  fur  tha  very  purpose  of  aali^ying 
aqnitiee  in  the  repajmiont  of  capital. 
They  also  dted  In  ye  Driffield  Gat  Lwht  Cu.,  46 
B.  41t»  [18W]  I  Cb.  451. 

^  &  iTftriy,  lor  tfaa  Uqddafafi. 


\.).'^lMKOim  Gommr  Comm  v.  Dnoir.  H.C. 


L'pjuhn  replied. 

t'ur.  adv,  mlt, 

Mmj  d.— Wbioht,  J.— In  thia  oaae  the  qnaatioa  for 
deaUon  is— In  what  way  are  the  eorploa  aaeeta  of  the 

sjTidicAte,  which  i.s  in  volautury  liqnidation,  to  be 
distributtd  '  The  syuili^u'.e  appears  to  have  so 
prosper*^!  n,  jN  hnsiness  as  to  n  iv.^  i  lunge  iimouut  fif 
surplus  a-' i  t"  t  >  bo  divide<l  riniuiigHt  it^  ahar^bolders. 
Of  these  1 1  1 1  r  .^m  two  clajises  namely,  the  holders  of 
fully-paid  vendora'  ahares  and  the  holders  of  shaieo 
on  each  of  whibh  the  lom  of  lOs.  has  been  called  and 
trnid  up.  The  assets  reaiainiag  after  paying  all  debts, 
liabilities,  and  expenses  amoilttt  to  abont  £200,000,  of 
which  about  £41  .(KM)  must  first  be  ayijilied  iu  rejiiyiug 
to  the  shareholders  the  sum  of  XI  uu  tawh  of  the 
vendors'  shares  and  the  sum  of  10s.  on  each  of  the 
other  shares.  I  have  now  to  decide  what  is  to  be 
done  with  the  balance.  The  fully-paid  shareholders 
say  that  they  are  entitled  to  the  fall  proportian  whioh 
their  paid-up  capital  repreaenta  and  that  the  otheia 
are  only  catitled  to  the  proportion  represented  by  lOe. 
per  share.  Ou  the  other  hand,  the  partly-paid 
shareholderH  say  that,  according  to  caspB  like  Hi'rch 
V.  Crupper,  38  W.  R.  401,  14  App.  Cas.  o2."j,  the 
division  should  be  in  accordance  with  the  number  of 
shares,  irrespective  of  the  amount  paid  up.  If  there 
were  no  provision  in  the  artides  as  to  the  method 
of  diitiibirfka  to  ha  admitod,  it  woold  bs  tolerably 
dear  that  after  tiw  flapitelaoooont  had  hsen  properly 
dealt  with  the  balance  would  be  diatributable  share 
and  share  alike.  But  there  aru  two  articles  which 
must  now  be  conadered.  Artide  36  points  o  i  *  h  >  w  tljf 
proRts  are  to  be  diatiibated  as  dividend.  It  has  been 
decided  over  and  over  apain  that  radi  a  provision  ie 
not  deoiiiva  of  the  qnoitMm  how  sorplus  asaete  are  to 
be  dbidaii,  hot  tikatit  may  have  scnne  bearing  on  tha 
question.  The  question  for  my  deoiaioD  raafly  tama 
on  artide  42,  which,  so  far  as  material,  it  ae  follows : 
"  If  upon  the  winding  up  of  the  couipauy  the  surplus 
aweis  shall  be  more  than  Bufficiwt  to  rej  >ay  the  whole 
of  the  paid-up  capital,  the  excess  shall  be  iJistributcnl 
among  the  memb<>rs  iu  jiroportion  to  the  oapital  [mid, 
or  which  ought  to  ha^o  Mtn  (aid,  od  the  shares." 
At  the  oonoliuHon  of  tha  afiganianta  I  did  not  think 
there  wae  any  reasonable  doubt  ea  to  the  maf  ter,  hot 

as  the  amount  li^'rifintHMf  wii-  birge  T  t>ioi:  timo  to 
look  at  the  a  it  hi  ritii  M  iiLjttuj.  These  avithoiitiea  are 
referred  to  in  /  .  r-  <  lo-Cnittiiinilii'  Cnr/'irrntion  of 
Wt^ivrn  .liM^r  '/ia  and  in  In  rt  Di  ijjUid  (nio  Liyhi  Co., 
but  there  is  nothing  in  the  cases  to  occasion  doubt  as 
to  how  this  oaae  should  bo  dedded.  It  in  not  like  the 
oasce  where  the  aorpltu  assets  are  insufficient  to  repay 
the  whole  of  the  paid-up  capital.  The  distribntion 
must  be  in  aocordiuioe  with  the  agreement  shown  by 
the  artidee — that  is  to  say,  the  bulance,  after  repaying 
the  ptid-up  capital,  must  be  divided  in  proportion  to 
the  paid-u[i  capit<il.  No  call  must  be  made,  and  tha 
costs  of  all  parties  will  come  cut  of  the  assets. 

Solidtora,  Lhyd-Ueurge,  Roberts,  <i'  Co. ;  Fitid, 
Ittteott  ^  Ot, 


Q.  B.  Div.  \  m 

(Lewranoe  and  ChanneU,  JJ.)  / 

Loroov  OoTnrrr  OovwocL  v.  Dixoir.  (o.) 
Metropolu — London   Oou  nty — Buildings — Com  meticing 
to  /arm  or  loffout  a  $trmi—Lomliim  Building  Act, 
10B4  (57  S  96  VkL  e.  eaetiL),  t.  8. 

The  owtur  lif  a  luildiiKj  i.itut' ,  having  frtcUd  a  rou; 
of  houteM  adjuimn'j  u  strret,  sold  a  ptei:e  of  land  (in  tlie 

(o.)  Reported  by  C.  G.  WcLBftAHAM,  Esq.,  Bornster- 
at'Law. 
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mme  aide  of  Ute  street  tit  the  reapi'tidtiit,  who  cumnunccd 
if!  I  red  II  ruo!  of  hoin<\t  in  n  line  with  thr  jirst  mw  <i>fl 
fronting  the  atretl.  A  apuce  of  forty  feet,  the  atattUory 
width  0/ a  lirtttfvr  carriage  traffic,  was  left  between  the 
two  rmt  0/  AoMAM.  /»  the  houw  adjoiniag  the  tpaee 
the  respondent  put  a  doorway  and  windowa  looking  on  to 

thr  .■•jMtr.^  itiit?  Ihr  «f7f'  UiniH-i  'f  (xrc^ss  h 'T  'Cirfi'i'/ri  (<• 
the  aiahita  at  the  intck  of  the  jiremtse*  icii.<  ,i<:i(>,'.-i  Hi> 
spsux.  The  retpondeut  had  no  contrul  i-r- c  i/ir  sptc; , 
which  remained  the  propertu  of  tht  owner  nf  the  bmidimj 
eifafe.  Thv  epaee  «w«  marked  in  the  bttitding  plan  of 
the  fsiat'-  as  "  j>rvpuaed  atreet"  hnf  frf,,rr  tin  re.^poudi  nl 
erected  his  houses  it  had  ntd  been  lind  out  ua  a  atreei. 

Held,  that  the  reap'tudrnf  did  not  commence  to  form  or 
lajf  out  a  ttreet  withiu  U*e  mmning  of  eeetion  8  of  the 
Lottdon  Building  Act,  1694. 

CatR  stHtfil  by  a  uielro])olitfin  puliuti  lua^piiLraie. 

An  iiil'oj  mutiuu  wjw  laul  by  tLo  appellants  a{;aiiist 
tliu  resjMndeut  duurgiog  that  in  May,  1898,  at  >Sand- 
kimt-iroad,  ia  tha  parish  of  Lcwisham,  he  did  com- 
in€ttO<  to  form  a  street  for  carriatfp  trafTic  leading 
ont  of  Sandhurst -road  without  haviug  obUiined  the 
Hiindioii  uf  the  council  for  such  street,  contrary  to 
the  provisious  ut  thu  Loudou  Building  Act.  1  sf? ! . 

The  following  facts  were  proved:  Sandhurst- road 
WM  •  nmr  atcwt  laid  out  upon  laiu!  belonging  to 
A.  CMamm.  Oorbett,  Esq.,  and  the  lHyii)<,'  out  of  ituch 
HtrBfit  bad  been  duly  sanctioned  by  the  council.  Prior 
to  May,  1S!'8,  a  row  of  houses  had  been  erected  by 
Corbett  upon  the  south  side  of  SMtdbwrst-XOad.  In  : 
May,  1808,  the  respon^t  oomiMinatd  to  erect  six 
■hops  upon  hod  bouglit  f^om  Corbett  on  the  south  { 
side  I  if  Ssiiilhurst-roaJ  in  u  line  with  the  houses  • 
built  by  Cyrbfitt,  leiiviuff  a  s^jace  of  forty  feet  betweeu 
the  last  house  and  the  first  shop.  He  at  first  com- 
menced the  fonndatioiM  of  this  thop  »t  a  less  distance 
than  forty  feet  from  the  laet  home,  but  enbeequently 
altered  them  so  as  to  leave  a  dist^incR  of  forty  feet, 
whii'h  w(ii)  the  statutory  width  of  a  street  for  carriage 
troth  c. 

Tbb  space  so  loft  was  the  street  whioh  the  respondent 
was  alleged  by  the  information  to  have  oommeiK-ed 
to  form.  It  belonged  to  Corbc^tt,  nnd  a  portion  of  it 
was  used  as  a  cart-tra<k  leading  to  certain  brick - 
lieMs  NitutiU-d  at  the  end  of  the  ulflged  ttreett  which 
was  ninety  feet  in  length. 

The  shop  erected  by  tho  respondent  »t  the  oomer  of 
thi!  alleged  street  had  a  doorway  at  the  angle,  and  a 
ehop  window  iis  well  as  other  windows  looked  into 
the  alleged  street.  There  wiks  also  a  door  o}i.  iiin<i: 
into  the  alleged  street  at  distance  of  ten  or  twelve 
feet  from  the  Sandburst-road,  and  at  the  b»<;k  of  the 
ItrcmiM*  the  xeqKmdent  eteo^  five  coach-  hooiea  and 
stables,  the  only  aoovas  to  wUdk  for  horses  and  car- 
riagea  was  by  an  entrni).  o  eighty  feet  down  the  alleged 
street.  P«»r9on«  could,  liowever,  enter  the  stabUs  by 
a  back  d'X)r  from  the  shopi  in  .Sandhurst -road. 

There  was  no  evidence  that  Corbett  entered  into  any 
formal  agreement  with  the  respondent  tiiat  the  spaee 
forming  the  alleged  street  shoidd  be  left  oju  n,  but  it 
was  marked  on  the  estate  jiluus  of  Corbett'a  property 
lis  ;i ' '  proposed  street " ;  and  in  the  jdan  accompanying 
the  application  sent  by  the  respondent  to  toe  local 
authority  for  their  sanction  of  his  soheme  of  drainage 
for  the  premisBS  elected  bj  him,  it  was  oaUed  a  "  new 
road." 

Nothing  wii.s  done  by  the  respondent  ti^)  form  or 
lay  out  the  alleged  street  except  the  building  of  tlie 
»hoj>9  and  stables. 

The  magistrate  found  as  a  fact  that  in  the 
circumstances  a  new  street  for  uarria^  traffic  ha  l 
been  commenced  to  be  formed  und  laid  out,  but  lie 
held  that,  thoogh  the  respondent  undoubt^y  erected 
the  shop*  bi  tke  ezpaotatjon  that  siMh  spaoe  would 


be  a  new  iilieet,  yet  he  did  not  commeuoe  t-o  form  :;. 
upon  the  ground  that  he  had  no  control  over  tic 
roadway  oi  the  alleged  street,  and  he  ac«ordittglj 
dismissed  the  information. 

Section  7  of  the  L  iudon  Building  Act,  1894,  enacts 
tliat  before  ;tny  person  coinmeuces  to  form  or  lay  ont 
any  street  he  -.liiHli  mukt.- jui  njijiiii.-rii )■  jl;  ■  the  county 
tiouucil  for  their  sanction  to  the  formation  or  Isyiog 
out  of  such  street. 

Section  8  of  the  same  Act  provides,  in  lalstiaa  t» 
section  7,  as  follows :  "  A  person  shall  be  deseisl  ts 
commence  to  form  or  Iny  i  -trt  t  if  he  ereci  » 
fence  or  other  boundary,  or  lay  down  lines  of  kerbai||, 
or  level  the  surface  of  the  ground  so  as  to  define  t£« 
course  or  dixeetion  of  *  straet,  or  if  ha  fans  echf 
the  ftamndation  of  a  boose  In  snob  mannsr  sad  is 
such  position  as  that  such  honso  will  or  may  become 
one  of  three  or  more  houses  abutting  oa  or  erected 
beside  land  on  which  a  street  is  intended  to  he  or 
may  be  thereafter  laid  out  or  formed.  Provided  that 
no  person  dmll  be  deemed  to  oosuDenoe  to  fotai  or 
lay  out  a  street  if  r^n  n-ny  of  the  acts  iu  tbi*  *ec(ioB 
mentioned  for  some  purpose  other  than  tiiat  d 
forming  or  lafing  out  a  atnet.*' 

A  I'ory  {Dtdi I,/  ytiih  huu),  for  the  appellants.— Tbe 
magistrate  was  wrong  m  dismiHauig  the  informstiaa. 
The  re^ondent  hiid  tbe  foundations  of  the  Asp  st 
the  corner  of  the  aUM»d  street  in  such  m  maOMr  sad 
in  such  a  position  asuiat  it  might  become  one  of  thm 
or  more  houses  abutting  on  land  on  which  a  stre« 
might  at  boiuu  time  be  luid  out  or  formed.  Thi» 
section  is  intended  to  apply  as  well  in  the  case  of  & 
builder  who  botlds  on  land  adjoiniag  the  pnwotid 
new  street  as  in  tbe  case  of  the  owner  of  tfaetosawsf. 
The  object  of  the  legislation  is  to  give  the  c^jaD:-'. 
power,  at  tbe  eticUust  moment,  to  iut^^rfere  ia 
formation  of  new  streets.  Under  former  Acts  titc 
oonnoil  ooold  not  interfere  ootil  money  had  bees 
spent  vpon  bailiiing  houses,  the  owners  of  which  h*! 
either  to  inill  tliom  ilo-vu  again,  if  tliey  did 
conform  to  the  retiuiitjuii^uts  of  a  new  (*treot,  or  to  ]>*)■ 
fines  in  respect  of  tlieiu  for  the  rest  of  their  liv--- 
Here  the  magistrate  has  found  that  a  new  street  tuu 
been  commenced  to  be  formed  andlaid  oat.  Tbe  odj 
que.^tion  is,  Did  the  respondent  commoioe  to  fom  k 
or  somebody  els<->  'f  It  could  only  be  one  cA» 
person— the  freeholder,  Corbett.  But  be  livs  dusH 
nothing,  for  before  the  respondent  built  the  itiiop«  ciu 
space  fomid  by  tbe  magistrate  to  l)«  a  street  was  Bcr» 
open  country.  The  question  is»  When  was  tbe  stn^ 
commenced  to  be  formed  f  It  was  commenced  to  Is 
fornuHl  when  the  respondent  built  bis  ^hop.  The 
respondent,  therefore,  is  the  (jerson  who  comoMii*^ 
to  form  it :  St.  <tn)r>i'''a  LikuI  Hoards.  Baiiant, 43  W.E- 
409,  [18B5]  i  Q.  fi.  702,  and  Soberte  t.  Itirhtr^X 
34  J.  P.  693. 

A'.  I  lien,  for  the  respondent. — The  circumstaacM 
do  not  constitnte  a  commencing  "  to  form  or  lay  oot » 
utrnet"  by  tbe  respondent.  The  respondsnt  hd 
nothing  to  do  with  tbe  roadway,  therefore  h?  oyiA 
not  lay  it  out  as  a  street,  and  as  *'  laying  out  "  oioJ* 
precede  "forming,"  he  did  not  commence  to  form* 
street.  The  fact  that  on  the  estate  {dan  it  w 
marked  as  a  new  street  does  not  affsot  mm.  Bsfa* 
the  Act  of  I  S^l  l  was  pa-tsed  the  respondent  wc«i4 
clearly  have  not  been  liable:  see  Gi-izsett  v.  M'i^-i^'* 
I'ririu  Snuitari/  A'Uhorif,/,  1  Q.  B.  3-'T.  vrL  : 

it  was  held  that  the  erection  by  a  person  of  two  h£)*am 
u|>on  ground  adjobring  a  road  over  which  he  hs'l* 
right  of  way  dia  not  amount  to  laying  oat  tb«  rw^ 
lit  a  new  street  within  the  meanmg  of  a  bye-law  mem 
un  U  i  I  i  j  Public  Health  Act,  1875,  s.  157.  Tb« 
detinitiou  of  "commencing  to  form  or  lay  oat  » 
given  bi  seotion  8  it  aol  wids  snimfc  tt 
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inoliide  what  the  respoudent  did.  The  aectiun  !«peaki> 
of  a  hoase  built  in  such  n  (lositiou  as  that  it  may 
become  one  of  three  or  muru  houses  abutting  ou  l»nd 
ou  wbich  a  istnet,  &c.  Here  there  were  only  two 
bousoa,  inc  luding  the  re«poudent's.  The  street  could 
not  be  said  to  be  couiuicneod  to  be  formed  or  laid  out 
tvithin  tlutpart  of  the  daflnitkm  until  otluv  houses 
w«r0  oonuneDosd  to  1m  bnflt  adjoining  the  alleged 
«tTt?ft.  Were  it  otherwise  it  would  involve  n  ir  rini, 
hnrdtibiii  ou  owuers  who,  having  once  buUi  t»u 
houses  fidjoiniiij?  such  >  piece  of  laud  as  this,  could 
never  afterwards  alter  their  plan  and  build  over  the 
space  left  vacant.  The  respondent  is  within  the 
proTMo.  Hia  purpose  wa  to  boiki  hooeet  frantins  on 
8BDdhazit.nMd,  with  iteUei  behind  thamio  whioh  be 
iMpee  to  fet  aoosH  ftom  Ootbttfe  hf  neani  of  the 
alleged  street. 

I^A^VIi..\^■c^,  J.  — Tilt'  magistrate  waw  right.  What 
hi'  rncant  by  his  findiug  was  that  tho  respondont'a  cuao 
came  within  the  x>roviflo  to  noction  8.  What  the 
wepondait  did  was  this :  The  froeholder  had  built  a 
row  of  hooBce.  Then  he  left  foc^  feet,  and  sold  the 
Innd  beyond  to  the  tesiioodant.  The  space  of  forty  feet 
is  refemd  to  intbe plan  ee the  "  proposed  street."  and 
the  respondent  built  tbe  comer  house  with  windows 
and  doors  faciii<^  tlic  "  (ifoposed  street,"  expecting 
that  it  would  uUimatt'ly  beoome  a  public  street ;  but  it 
was  a  matter  of  indiftVrcuce  to  him  whether  the  space 
did  in  fact  become  a  public  etreetor  noti  so  loam  u  be 
oUdiMi  »  xli^tof  wmy  to  the  ImmA  part  of  his  bouk. 

CHJumnx,  J. — T  am  of  the  tame  opinion.  Seo- 

tiou  "J  18  very  dif!i'  i:!t  t-.  undersUiud.  It  soums  to 
include  what  ia  an  i>bviouB  absurdity,  for  uiiy 
house  may  becomu  "  one  of  three  or  mort'  hou-sea 
abutting  ou  land  ou  which  a  street  may  be  thfreafter 
Isud  out,"  because  someone  may  come  and  build  the 
other  two,  and  tbe  land  on  whiob  it  abuts  may 
thereafter  be  bid  ovt  is  a  itveet;  tiienCofe  everyone 
who  boilde  a  honee  It  oommenohm  to  fonn  a  street 
within  the  meaning  of  the  aootton.  That  is  an 
absurdity.  But  it  seems  that  tho  Act  is  framed  in  the 
largest  way  no  as  to  catch  everyone.  I  could  »iot 
underetand  tbf  section  until  Mr.  Avory  poiutr  i  out 
that  the  Tagoeness  is  corrected  by  tbe  proviso.  So 
that  if  a  mail  hoilds  a  bouse  where  somebody  else  may 
af t«f  waide  ooma  and  build  other  houeea,  and  dr>os  any 
of  the  aols  mentioned  in  the  leetloD  for  eome  puq^oso 
other  than  thii*  .  5  forrr-.iTig  a  Htrcf  t  ho  ig  witbiu  thi- 
proviso,  it  IS  lu^Mtiii.  itu  to  my  that  a  man  doos  the 
acts  "  for  80m«'  i  t  i'  r  jmrposi'  than  thut  of  toruiiugor 
laying  out  a  street "  when  he  does  Lhuiu  for  n 
nentnd  purpose ;  tor  instauce,  where  a  man  btulds  his 
house  so  that  it  may  be  suitable  in  the  event  of  tho 
adjacent  land  becoming  a  street,  bat  io  that  it  may 
also  be  equally  capable  of  being  need  as  a  house  in  tbe 
event  of  the  land  adjacent  not  becoming  a  street. 
That  being  the  meaning  of  the  proviso,  the 
magf«(trat<>  han  by  his  findings  brought  tbe  case  within 
it.  For  what  ho  appears  to  meau  in  that  the  respon- 
dent had  purchased  the  land  upon  the  terms  that  he 
was  to  bm«  a  af  way  or  acoeii  to  the  back  of 
tbe  invniseBi  lEa  MatNoaiB&t  had  no  powac  to  tam 
the  adjaoent  land  into  a  street,  but,  knowing  it  was 
likely  to  bcrome  a  stretit,  h(>  no  built  bis  bouse  as  to 
be  suitable  m  the  event  of  the  street  being  formed. 
That  seemtt  tome  to  bi  i  uri'^al"  purpose,  and 
(me that  may  be  deaoribed  as  "other  than  that  of 
ionwBf  cilagringoutailmfe"  wilhin.tba  ipMviiOi. 

Appeal  dCmiutd, 

Solkitoir  for  lha  appsUant,  BUutamU 
Solicitor  lov  tiba  xaapoadant,  S,  SkaUm. 


IN  BANKBUFIOT. 

a.B.  Dir.  I  . 

(Wright,  J.)  f 

In  re  CJCLywa. 
Ex  parte  Oaltbbt  v.  Walub.  (a.) 

liaiikritiiV  ij — Itilonil  Jl'  ifunr — Prixtf  far  income  l<tx — 
Inquiry  by  Court  nf  Jtankruptof  into  asteumeat — 
JWeeme  To*  Act,  1M5,  w.  A2,  111,  113, 116. 

Th'  Ciiirf  of  llaiikruptcy  has  u</  fKurer  tu  im/inn  inin 
(he  inlidity  vfuH  amumetU  by  C'otimitstvHvrs  of  /iif:ome 

Application  by  the  debtor  for  leave  to  expunge  a 
proof  for  income  Lax  tendered  by  a  collector  of 
mlauJ  revenue. 

The  debtor  bad  failed  to  moke  any  return  of  his 
profits  as  required  by  section  6'2  of  the  Income  Tax 
Act,  1S4d,  and  the  oommissioners  made  an  assessment 
upon  him  in  pursnanooof  swtion  113,  ubarKiug  him 
with  ioooBM  tax  iqMn  profita  eetimated  at  £10,000  a 
year.  The  debtor  did  not  appeal  against  tiie  assess- 
ment V. itijin  the  ticno  limited  by  tint  comiiiijisioneis 
for  such  purpose.  A  reciiiviug  order  having  been 
made  aj^ainst  the  debtor,  the  collector  proved  tor  tht> 
amount  due  under  the  aisettsment.  The  debtor,  who 
had  obtained  the  assent  of  his  creditors  tu  u  composi- 
tiou,  now  moved  to  expniun  the  proof  oi  the  coUeotor 
upon  the  ground  that  wflSiin  the  period  oovwed  by 
the  assessment  he  was  making  uo  profits  at  all. 

/»«■'',  Q.''.,  and  Cnrrmyivn,  for  the  debtor. — Upon 
tbe  fact«  it  is  quite  clear  that  the  debtor  was  making 
losses  rather  than  profita  during  tbe  period  ooraceid 
by  the  aaseesment ;  theonlyqaestionis  wheflier,  tiitre 

having  been  no  ajipeal,  the  court  has  jjowcr  to  go 
behind  the  a«.sui>»mBut  iu  the  same  manner  in  which  il 
will  go  behind  a  judgment.  AV.  M.l  mit  that  it  can. 
for  an  assessment  by  CumrmsHiuners  of  luiand 
BcTonue  cannot  be  oonddervd  higher  than  a  judgaflnt 
of  the  High  Court.  [Wbigiit,  J. — Oau  the  court  go 
behind  a  judgment  in  deciding  a  question  of  proof.] 
Tea  ;  Ex  parU  lievtU,  In  re  TdUmaeha,  ^  W.  li. 
13  Q.  B.  D.  720,  is  an  instance.  The  latest  oaee  of 
iuqiury  into  a  judgmeiil  is  Ex  ffurtr  TniHf,  In  rv 
Hawkins,  43  W.  K.  .i  liJ,  [1895]  1  <4.  B.  -104,  and  there 
is  an  uureiK>rtt'd  case  in  which  the  ooDit  inquiiad  into 
an  asseasment  iu  a  rate-book. 

DandctBtrts,  for  the  Inland  Bevenuo. — A  judgment 
»nd  an  assessment  are  not  upon  tbe  same  footing, 
because  there  is  no  consideration  for  an  asMCjgmeut, 
and  the  only  reason  why  the  court  will  go  behind  a 
judgment  is  to  inquire  if  there  was  cooaidoratiou  for 
It :  Ex  ytrte  KihUe,  In  re  Oiulew,  23  W.  B.  423.  L.  R. 
10  Ch.  App.  373. 

littd,  Q.C.,  in  rejdy. — If  the  court  has  no  power  to 
inquire  into  au  assessment,  it  leaves  the  debtor  in  a 
positioa  to  defeat  his  creditors  by  making  an  exag- 
gerated ratom  of  profits  wbich  might  swallow  up 
his  whole  estate,  inoonwlax  being  payable  in  full  as 
a  preferential  claim. 

WuOBT,  J.— It  seems  to  m«  tiiat  the  anessauat 

here  is  not  like  a  judgment  nor  within  the  prindpla 
on  which  the  cases  of  judgment  are  applied.  It  seems 
absolutely  neceMHury  in  order  to  prevent  fraudulent 
proofs  and  fraudulent  baukriiptciet-  to  )4<1  >pt  the  view 
that  judgments  should  not  of  themselves  be  cuuclusive. 
That  view  appears  to  be  founded  on  nece«8ity.  Here 
then  is  no  such  necessity.  It  is  quite  inconceivable 
that  m  mao  sboold  act  in  the  way  that  it  ii  suneated 
ba  might  act  in  ordsr  to  spite  his  orediton.  iihedid 

(u.)  Beported  by  P.  M.  EajJtOKJt.  Esq.,  BurristHr- 
«t>Law. 
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In  re  Dawson. — In  bb  Cook. 


HlQB  GOOBX. 


t  am  not  tore  thftt  tlM  bankruptoy  law  is  not  gbtoag 
«i(nigh  to  reach  the  oase  wtthin  certain  Kmite  of  time- 
possibly  as  a  fran(lul«nt  proforeno*'  to  the  Crown.  If  not 
within  those  limita  of  time  I  sbo'ild  tbiuk  very  likely  on 
cnrnm  ^nlaw  prindplesit  might  be  possible  rarHuKiaiirt 
to  deal  with  the  matter.  In  the  oaee  ol  an  ■■wMUMnt 
flieire  is  no  quertion  of  oonaidenition  as  tiiere  is  is  the 
ca«e  of  a  jadgmont,  there  is  u  muri!  adtnmistrafciTe 
amemment  with  »  a|M^til  mode  of  »ppd»L  provided, 
-which  mast  be  followed.  I  caanot  think  it  possible 
that  it  is  oompeteat  to  the  Bankrapt<^  Ooort,  on  the 
invitatioii  of  the  tmstee  in  bankraptoy,  to  re-open 
questions  of  that  kind.  Tt  ia  ({uitf  imptr-nhAo  t  ■,  m- 
oei*e  that  it  woul'l  hn  coiup^it^'nt  for  tut-  .titling  aare 
to  jfo  intfi  th"  qiies'aon  nf  the  rMt4»tiblo  values  of  fi 
union  or  ut  a  parish,  or  any  question  of  that  sort. 
That  leems  to  me  to  be  a  ease  which  is  analogous  to 
the  Gftse  in  which  I  am  at  preseat  invited  to  act.  I 
tiiiak  the  application  fails  and  must  be  dismissed  with 


SoBoitors  for  tiha  Appliosut)  Awls  ife  JZoiiiuDa* 
Solicitor  for  the  nqpondeiit,  Th*  BoUdtor  to  Me 

Inland  HtvtHm. 


(Wright,  JO  I  Apnll7. 
In  re  DAWaoN. 
Eat  fwrfc  DaWBOV  v.  TBB  SBBBITP  of  If nmLSBBZ.  (a. ) 

Bankruptcy  —  Execution —"  Tools  and  impUmenit  of 
trade"— Sheriffs  Ad,  1845  (8  <6  9  Viet.  c.  127),  «.  S 
—BankrupUy  Act,  1883  (46  Jb  47  Fid.  c  52),  St.  44 
(2).  45,  ,H  il)^Btmkrtiples  Act,  1890  («8  ft  M  Fict. 
c.  71),  s.  11. 

Where  the  goods  of  a  debtor  are  seized  in  execntim,  and 
hii u^rnptci/  supfircfiits,  U7i!esg  (l^ij  tijficial  rf  fiver  re^juira 
(h-:  fh^  riff  to  hand  oivr  the  goods  sii-al  li'-fon  .■mh .  thf 
bankrupt  will  only  be  entitlea  to  nlain  (he  t'xils  of  hia 
track,  Jec,  to  the  value  o/  £6»MJpr8VMi(»i  fry  the  Sheriffs 
Att.  1845,  s.  8.  •nitaid  ie  <Ae  voltis  o/  £20,  as  pro- 
vided h!f  the  BattkrHfteg  Ad,  1888,  «.  44  (3). 

Motion  l)y  thu  hankrupt  to  oontinue  an  interim 
injuuutiuii  roHtraiiung  the  Sheriff  of  Middlesex  from 
selling  the  debtor's  tO<da  and  inifilMlMlltS  of  tndo  to 
the  value  of  £20. 

Upon  the  2ad  of  Febmary,  1899,  the  Sheriff  of 
Middlesex,  actiuf^  under  a  writ  of  fieri  /wins,  seized  the 
goods  of  the  bankrupt,  other  than  his  bedding,  wearing 
apparel,  and  tools  of  trade  to  the  value  ol  £8»  tO 
satijify  a  debt  of  £37  2s.  and  £1  10a.  cn-.tf^. 

Upon  the  8tli  of  Hacoh  the  bankrupt  liled  his  own 
petitioni  a  ipoeiving  order  was  made  against  him  and 
be  was  adjudged  bankrupt  upon  the  same  day. 

The  sheriff  v.rit  intviriLr  liri  ri  I  -J aired  by  the  official 
reoeiver  to  deliver  up  the  goods  to  him,  advertised 
them  for  sale  on  the  14th  of  March. 

The  bankrupt  obtaiofld  an  irUerim  injunotioa  to 
reetain  tbe  dioriff  Icom  oelling  the  tools  of  his  trade 
to  ttw  v«1m  £iftt  iriikli  ko  now  movod  to  eoiktinno. 

Barnard  Laihj,  for  the  debtor. — By  aeeti  n  -31  (1) 
of  the  Bankruptcy  Act,  1883,  immediately  on  a  debtor 
being  adjii  Iged  bankrupt  his  property  shall  vest  in 
the  trustee,  who,  uutd  a  trustee  is  appointed 
by  tbe  cremton,  is  the  official  ttoAng.  By  section 
44  (2}  the  property  of  the  baukrapt  shall  not  comprise 
the  took  uf  his  trade,  wearing  apparel,  &o.,  to  the 


value  of  £20.  Further,  by  section  45  an  execatioo 
creditor  ia  not  entitled  to  the  benefit  of  his  executiofi 
unl-  .-H  he  has  completed  it  by  seizure  and  sale  biforr 
baukruptoy  soperveues.  it  follows,  therdiore,  io  thia 
CiM^  lJubl  upon  the  applicant  being  adjudgad  bidi- 
mpl  bia  pnmrty  vested  ia  the  offidal  raoeivsr,  enept 
bit  tooti  of  finde.  &c,  to  tiio 


sbotdd  bo  iUomd  to 


of  £20,  wUdi  hs 


Rr-'-Inms,  for  tbe  sheriff. — By  settioD  "i 
of  tiic  kShoriffs  Act,  1845,  the  appU&iuit  wm 
only  entitled  to  exemption  from  seizure  of  goo<h 
to  the  value  of  £5,  and  the  sheriff  was  right  ia 
seizing:  all  goods  beyond  that  value.  The  offoU 
receiver  never  required  the  sheriff  to  hand  over  th* 
goods  to  him  as  ho  might  have  dooe  under  aectioa  II 
(1)  of  the  Bankruptcy  Act.  IS'M  The  only  courw, 
therefore,  for  the  sheriff  to  pursue  is  to  proceed  to 
sell  tbe  goods  seised  and  hand  over  the  proceeds,  ss 
prondedby  aeolion  11  (2)  of  tho  nno  to  «bs 
ofBdali 


Barnard  Lailey  replied. 

WnoHT,  J. — This  is  a  point  of  some  diffionlty  sad 
importance.  Wh  it  happened  was  this  :  then-  w»s 
judgment  followed  by  execattctt  whereby  tbo  ri^hu 
of  the  execution  creditor  and  ttodMriff  beca l  -d, 
mbjoct  only  to  bamknmlCT  mpancniiig.  101  thst 
ovottt  the  dobtoc^a  right  to  exemption  from  tiiei 


(o.)  Boportad  by  P.  M  t^k  axckk,  Biq.. 

at-ijaw. 


of  his  tools  did  not  t  xtHu  I  t  i  tools  beyond  tht-  v±h- 
of  £5.  The  question  now  is  whether  he  has  acquired 
a  right  to  exemption  of  tools  of  greater  v^as  bf 
becoming  baokrupt.  I  do  not  think  that  n  •DpatMi- 
ing  bao£rnpto}r  alteM  tb«  paattioa  of  the  absnff  vilO 
the  official  receiver  or  trustee  comes  in  and  cLum-  tlw 
goods.  Until  that  occurrs  it  is  the  sheriff's  duty  to 
go  on  and  complete  the  execution  by  sale. 

It  is  true  that  the  following  ourious  and  anomaloai 
result  ensues:  Tho  dittilF  oaviBg  sold  tbe  goodi 
hands  the  proceeds  over  to  tho  offici>J  receiv-^r ,  ih- 
tools  are  then  no  longer  tools,  iLty  have  been  tran-^- 
formed  into  money,  which  the  ofHcial  n^^eirer  :• 
entitled  to  retain,  whereas  had  the  official  leeaver 
demanded  the  goods  from  the  sheriff  before  s^  ht 
would  have  be^  obliged  to  allow  the  bankrupt  ts 
retain  bis  tools,  &c.,  to  the  value  of  £20.  Sauh,  how- 
ever, is  the  law,  and  nothing  sh urt  f  ati  Act  of 
Parliament  can  alter  it.  The  injunotioa  must  bt 
diaialvod. 

SdBoitor  for  tbo  bankrupt,  <7.  B,  Onolt. 
Bolioitowiortboihwil^  IT.  A  T,  Btirektll, 


ApnlM 


Q.  B.  Div.  I 
(Wright  and  Bigham,  JJ.)  / 

ill  t»  Cook. 
Ex  parit  Gum.  (a.) 

Bankruptcy — Charging  orJer  on  iliri'ltnds  in  _/atvitr  / 
stranger  to  bankrupicy— Bankruptcy  Act,  1SS3  (4<>  >t 
17  I'ict.  c.  52),  4.  102-Sbfi^tiorv  ileC,  1880  (tS  4  ik 

Vid.  r.  127),  s.  28. 

The  a-urt  sitting  in  bankruptcy  has  mo  patotr  Is  lask 
a  charging  order  under  the  SolieHor^t  AA,  18M^ 
dividenils  payable  undrr  the  bankrHpfcy  to  Ukt  «/ 
the  solicitor  seeking  the  charging  order. 


at- Law. 
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In  Ks  Cook.— CowLEv    CoMMissioMiciiB  of  Iniaso  EKYZZiuai  Hocn  or  Lokds. 


Appeal  agatnit  s  dedaum  of  his  Honour  Judge 
Emaeo  in  the  county  count  at  Tanbiidge  Wlds. 

Mr.  <Mpp«,  the  appellant,  waa  a  Mlionov,  and  bad 
Mtfld  for  a  man  named  Fooln  in  an  aotloa  againat 
Cook,  the  bankrupt.  The  action  sui.cee<lc<3,  but  ita 
ultimate  reeult  was  the  bankruptov  of  Cook;  and 
Fooka  proved  in  baakngitay  for  tha  jadgnwnt 
debt  and  coat«. 

Id  189d  Fooka  wont  abroad  without  haring  paid 
tlie  awpaUant'a  bill  of  aoala  in  tha  aotkm,  and  had 
Devar  DMu  beaid  of  abioa*  Ba  via  orar  aavaiity 
yi  [krs  of  age  at  the  tiiue  of  his  ilepartura,  and  hi*  re- 
ftj/peaiiknce  eecmed  improbable. 

After  Fook'fl  disappearance  a  dividend  w  loclareil 
in  the  bankruptcy  of  Cook  and  ilr.  Cripps  applied  in 
Hie  oounty  court  for  an  order  charging  the  diiridend 
pnabla  to  Pooks  to  the  (xtent  of  his  costs.  He 
oBmd  to  give  any  indemnity  that  mvht  be  required, 
and  his  application  waa  not  oppoaed  by  the  truatee 
in  the  bankrnptcy,  but  the  judge  was  of  optnioii  that 
be  had  no  pi  ,w«  r  to  make  toa  md«r  aakad  nr. 

ilr.  Cnppa  appealed. 

M'irkiiit'kih,  foT  the  appellant. — I  contend  that  the 
court  baa  power  to  make  the  order  asked,  and  rely  on 
the  provisions  of  aection  102  of  the  Bankruptcy  Act, 
1883,  which  empowers  the  court  to  decide  all  ques- 
tioiM  whataoafar  wbiob  ma^  aciaa  in  tha  baokmiptcy 
or  wUflh  tha  aonrt  may  daam  axpadiflBt  or  neoaaMry 
to  decide  for  the  ptirpoBe  of  doing  complete  justice. 
The  app^-llant  cannot  enforce  his  daim  by  garnishee 
order  f  1  ro»t  v.  (hxjory  US  W.  R.  ^Ol,  2  \  Q.  K.  D. 
281  i,  and  his  only  course  would  appear  to  be  this 
application  to  the  court:  see  /.V  )>iirtf  Brown,  In  re 
8uffi*ldaml  WatU,  36  W.  R.  iSl.  20  <},  H.  D.  ♦i!»3. 

BokUTt  for  tha  trustee  in  bankruptcy,  referred  tu 
ibatT.  JhMeCoM,  49  Oh.  D.  190.  37  W.  B.Dig.  m 


Wbiobt,  J.  (after  italbc  tin  futa).— The  power 
of  the  court  to  chaiga  aaonaj  flaoavand  or  ptaaerred 
depends  partly  upon  tiia  oonmioo  law  and  painly  apon 

(  tiou  28  of  the  Solicitors  Act,  I860  :  "In  every  case 
m  which  an  attorney  or  solicitor  shall  be  employed  to 
proaecute  or  defend  any  suit,  maf^r,  t  r  j  rcd'oding 
in  any  court  of  justice,  it  shall  be  lawtul  for  the 
oourt  or  judge  before  whom  any  sucli  suit,  matter,  or 
prooeading  baa  baen  beard,  or  shall  be  depending, 
to  dadaiM  audi  attonagr  or  aoBdfair  antfUad  to  a 
cbanga  upon  tha  propoity  raeoaawd  or  preierved." 
U  aaema,  bowerer.  {«itt  Oat  tiia  conrt  allHng  in 
bankruptcy  has  no  power  to  charge  property  n-- 
U)vcr«d  in  the  High  Court,  even  though  such  pro- 
perty may  Iihm  been  converted  into  dividends. 
It  has  been  urged  that  section  1U2  gives  us  such 
power,  but  I  do  not  think  that  we  have  any  legal 
qght  to  deal  with  this  fond  in  the  hands  of  the  trustee 
in  (he  way  we  lisfa  baan  aakad  to  do.  Wa  moat  oon- 
tPMipl  it,-  the  xjossibility  of  the  indemnity  offered 
-  iriiiii^  uut  tu  be  valueless,  and  in  such  an  areut  we 
^11  uld  have  jeopardized  property  which  now  belongs 
to  Fook,  and  if  he  should  not  re-appear,  or  die  leaving 
no  legal  represeutativee,  would  probably  Iw  the 
pniparty  of  the  Crown.   Wa  cannot  intarfate  with 


rigfi 

BiQBAiCi  J.i  aoBoonad. 
86Neitorfarthaaw«U*Bl,  W.  O.  Ctifft. 
fioUoitora  for  iha  Eaapoiid«Bit»  Aiitm  A  OAaofe. 


MianhH. 


Prom  C.  A.  \ 
(En^and).  J 

COWI.EY  V.  CojrMTSRIOiraiS  OF  lKLA!n>  Rbvekub.  (a.) 

Inland  revtum—EttaU  duty—SdUtd  yroperty—Valut 
of  jtroperiy  poMing  on  death— McrU/age  created  htf 
tenatd/cT  li/t  andrtmaiitderman— Annuity  ehnrtjcd 
on  9dak$  in  jmour  rmainderman  during  U/t  of 
tenant  for  life-^^buMM  Act,  IBM  (57  A  58  Viet.  c. 
30),  s«.  1,  2,  7. 

The  tenant  for  life  and  the  remainderfnan  in  tail  of 
certeia  property  duly  barred  the  erUail,  reserving  to 
themielvee  a  joint  power  of  appointment  over  the  fit. 

They  euhaeqnenUy  joined  in  mortgaging  the  fee  timpk  la 
$ecure  £230,000,  pari  of  uthieh  uhu  applied  for  the 
benefit  of  the  tenant  for  life,  and  the  rett  uhu  jxtid  to, 
or  for  the  benefit  of,  the  t'  liaut  m  tail.  A  re*HUrmeid 
xoaa  afterwarde  exectUed,  whereby  (fir  jirofttrty  wwi 
charged  with  an  annuity  o/ JW.OOO  for  thf  tenant  in  tail 
during  the  life  of  the  then  life  tenant,  who  died  in  1895. 

Heid,  that  what  paued  on  the  dmth  of  tha  letuatt  for 
life  loot  the  equity  of  redemptimt  totd,  <n  ddtmiinimg 
ite  value,  the  £230,000  ahoulU  he  deducted,  but  not  the 
capitaiized  value  of  tUf  annuity,  which  ceased  to  be 
payable. 

DeeUim  of  the  Court  of  Appeal  (46  W.  li.  222, 
[1896]  1  Q.  B,  9U).  f«««raedon  t)U  nasfn  aontMAbn. 

Appeal  by  Earl  Cowley  from  an  i:  Jt^r  of  the  Court 
of  Appeal  (A.  L.  Smith,  Bigby,  aud  Collins,  L.JJ.), 
reported  46  W.  B.  222,  [1898]  1  Q.  B.  3.-..j,  where  the 
facta  an  aat  oat  at  length.  Bhortiy  they  are  as  fol- 
lowa: 

A  petition  waa  aied  by  the  third  Earl  Cowlaj 
pumuaut  to  rule  1  of  the  rule*  mada  nndar 
section  10  of  the  Finance  Act,  1S9!.  for  th-  leter- 
mination  of  the  amount  of  estate  duty  payable  upon 
the  estate  of  the  second  Earl  Cowley,  who  died  on 
the  28th  of  Febnwy,  1H95.  The  Momington 
estates  were  settled  upon  the  second  Earl  Cowley  for 
life  with  remaiodar  to  Ws  son  (the  third  «arl)  in  tail. 
The  second  earl  bad  mortgaged  hia  Hfo  iataraat 
therein  in  1868. 

Ey  a  disentailing  deed  executed  by  the  second  earl 
and  the  present  appellant  on  the  14th  of  January, 
lif87  (and  duly  enrolled),  the  estate  tail  of  the  third 
earl  in  the  settled  property  was  barred,  and  the 
iMjifctlmi  proparty  liDutM  to  such  uses  as  the  second 
earl  ana  ma  aon  (fba  tiiird  earl)  should  jointly 
iip[ioint,  and  in  default  of  appointOMlt  to  the  aia  of 
the  second  earl  for  life  by  way  of  rflotoni^on  of  tha 
life  estat*^  vested  in  him  iiuui«  li:itp!y  '  .  fore  the 
execution  of  the  disentailing  dwil,  with  lomiunder  to 
the  third  earl  in  tail,  with  remainders  over. 

The  father  and  son  in  Ibbb  ioined  iu  creating 
mortgages  whereby,  in  exercise  oi  the  powers  given 
to  them  by  tha  diaaiatailing  daad,  thay  appointad.  aiul 
by  virtue  of  tbalr  aatatea  and  intavaata  aonvayad  all 
the  settled  property  in  foe  situplo  to  the  mortgagees 
to  secure  £230,000.  Of  this  sum  newly  £198,000  was 
paid  to  or  on  behalf  of  the  second  aarli  and  aoaaa 
£30,000  to  or  for  the  appellant. 

By  a  deed  of  resettlement,  subsequently  cxecutt-d, 
mnA  whiob  oomplatad  aa  batween  the  second  and 
third  aarl  tha  anangaoMnt  under  which  the  £230,000 
was  borrowpr^,  it  was  provided  that  tha  tilted 
earl  shoul  I  rtcoive  during  the  Ufa  of  Iha  woond 
earl  certain  onnuitiea,  which  at  the  death  of 
the    second    earl    amounted    to    £.'{,OCMI    a  year, 

(a.)  Reported  by  C.  H.  Gkattoii,  Esq.,  Barrister- 
nt-lAw. 
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•ad  fluit  M  between  the  seoond  eKi,  his  trustees, 
eMontom^  snd  admiaittnitocBt  Mid*  tho  tiiixd 
earl,  lui  hein,  eixeaiiton,  and  admtnhtwtow.  the 

Recond  earl  should  during  his  lifn  bo  primarily  liable 
for  the  repayment  of  the  intorost  on  the  mortgage 
debt. 

The  seoond  ewl  died  on  the  28th  of  FebriMiy,  1896, 
•ad  the  appellaat  lodged  »  tteteoMnt  and  valaaHoB 

of  tiM  MDonnt  upon  which  he  w^i  Hafcito  to  p^r  doty 

under  the  Finance  Act,  189-1. 

Tho  Conimissionors  of  Inland  Revenue  disallowed 
the  deduction  of  the  X230.U00  with  which  the  settled 
estates  had  been  charged,  and  also  of  the  oapital 

value  of  the  annuity  of  £3,000. 

Upon  the  petition  cominpf  heforo  the  Divisional 
Court  (Pollock,  B.,  an<l  RniLc.  J.  ..  r.  :  urL  d  I  '.  \V.  K, 
i38,  1 1«97]  2  Q.  B.  17,  they  Hllowod  the  deduction  of 
the  £230,000,  but  nut  the  capitalized  value  of  the 
annuity  of  £3,000.  The  Court  of  Appeal  reversed 
this  decision  as  regards  the  deduction  of  tiie  £2:30,000 
only. 

The  present  appellant  appeals  1  un  both  points. 

Haldane,  Q.C.,  and  ff.  Fellows,  for  the  appallant. 

Sir  /.'.  /-'.  Finlmi,  S.U.,  and  Vaughan  Hawkins  (Sir 
iiU  /ui rd  I Vrhst^r,  A.O.,  with  them), for  the  reapoodeotit 

Tub  House  took  time  for  consideration. 

Sari  of  Halsbury,  L.C.— The  qoestion  in  this 
etm  is  upon  what  property  tba  dnty  is  payable  by 

the  appellant  undor  tht?  Financ<'  Act,  ls94.  That 
statute  enacts  in  the  1st  hection  thnt  certjiin  dutius 
shall  be  levied  and  paid  iipuu  th<>  priiu  ipul  ruluo  of 
aU  property,  real  or  personal,  settled  or  not  settled, 
pMtM  on  the  death  of  •  ftmm  dying  after  tho 
it  of  the  Act. 
The  second  Earl  Cowley  died  possessed  of  the 
equity  of  rederiiptiou  of  certain  estates,  and  the 
appellant,  to  whom  that  property  had  passed,  is 
naaoabtedly  liaU*  to  pay  too  dntiea  aaoenained  in 
tiM  qpacified  manner. 

It  does  not  appear  to  me  tiist  that  qnertlon  is  a 
very  difficult  one.  What  I  have  described  as  the 
equity  of  redemption  is  undoubtedly  the  true 
description  of  the  projMTty.  iiinl  what  passed  upon 
the  death  of  the  leoond  earl  to  the  thud  carl  was 
the  equity  of  redemptioD.  How  the  Talne  of  that  is 
to  l>e  :isi  rrfained  is  fur  this  purpose  unimportant. 
Tho  thing  which  is  lialih'  U>  duty  i.s  that  property  and 
no  other  thing. 

For  the  purpose  of  wy  opinion  I  discard  all  refer- 
enoe  to  the  7th  seetion,  wnioh  is  only  applicable  to 
tho  mode  of  determining  the  value  of  nn  estate 
whatever  that  estate  is ;  and  if  I  am  ri^ht  that  the 
estate  which  tlif  sfrond  curl  jioftsi'ssctl  was  that  which 
came  to  the  third  earl  by  the  second  earl's  death, 
WB  have  nothing  to  do  mill  allowances  or  the  series 
of  enactments  upon  that  subject,  but  the  whole 
question  mnst  be  determined  upon  the  property,  real 
or  personal,  settled  or  not  settled,  whiofa  passed  on 
the  death  of  the  second  earl. 

I  have  great  difficulty  in  following  the  rciisoning 
by  whioht  ia  the  Court  of  i^w•al»  it  has  been  held 
that  one  n  at  liberty  to  go  back  to  the  bistory  of  the 
prop<Tty  to  which  the  third  earl  succt'tNlfd,  and  to 
split  up  that  property  into  the  different  interests  of 
which  it  waji  originally  composed.  If  I  may  trace 
out  in  this  case  the  life  estate  and  the  remaiiidar  in 
fOe  or  In  tail,  I  do  not  know  how  hr  babk  in  tbe 
history  of  the  property  in  question  I  may  be  entitled 
to  go,  nor  am  I  quite  certain  what  is  intended  to  be 
effected  by  such  an  Lu<juiry.  There  is  no  part  of  the 
Finance  Act  which  appears  to  me  to  give  ground  for 
such  an  investigation,  and  I  do  not  know  that  the 
Adoption  of  any  nieh  principle  bj  jonr  hndah^ 


would  not  luM  •  Im  wider  operatioa  tlm  vpso 
luoh  taratim  qKatfaai  m  ariss  in  such  cases. 
It  wocdd  Mam  to  me  to  be  a  very  pertinent  qa«t- 

tion  to  a«V  whether  the  deeds  which  wt-n-  eieiatsd 
in  1SS7  by  the  late  earl  and  the  aiipelkut  >iid  or  did 
not  operate  as  they  purported  to  operate  ;  and  if  not, 
why  not  ?  But  if  they  did,  what  prevented  tiM 
appellant  and  bis  tathor  gmting  a  mortgage  tstht 
Prudential  Ci>.  upon  the  settled  entatee  ?  Wbst 
WAH  done  with  the  money  (*eeui8  to  me  to  be  im- 
uiaterittl.  Though  as  a  matter  of  fact  the  gr^r 
part  of  it  was  paid  to  liquidate  the  liabilities  of  tbe 
seoond  earl,  there  was  a  seoond  mortgage  for  tk* 
security  of  a  further  advance  of  £20,t>flO  :  bat  in  tk 
view  that  I  take  of  this  OMe  it  is  immaterial  to  |Hir- 
9U(>  tho  destination  of  the  money  or  the  soun  •  tnta 
which  it  came.  As  a  matter  of  fact,  the  whoir 
property  which  is  in  question  upon  this  part  of  tk 
oase  is  the  equity  of  redemption.  If  that  ii  aU  AM 
the  appeUant  has  received  that  is  all  vpott  wkttli 
is  bound  til  I  iv  Inty. 

Your  lordships  have  already  held  in  Attontof- 
Qmeralv.  Be^h,  ante,  p.  257,  [1899]  A.  C.  oS,  fhit 
where  •  tenant  for  life  and  remainderman  in  fsteoa- 
binaao  astogetoomptetoeomnuDdof  theertateiate 
they  may  disj)Ose  of  it  as  thpy  will,  and  I  am  um^" 
to  comprehend  why,  when  tliey  grant  a  mortgage  ^ 
foe,  that  transaction  is  capable  of  being  diaseotsd  k 
as  to  prevent  the  onitm  of  the  two  catatai,  and  \tj  as 
artifioiel  prooess  resolve  the  eatato  into  Ita  origisil 
elements,  or  into  its  original  si-ttlenient,  and  trett 
them  as  though  such  uew  arrangemeut  had  not  b«S 
uia  le  at  all.  It  would  seem  as  though  the  argumaa 
suggested  (although  the  Act  does  not  say  so}  Uuttk 
ordinary  transaotiOO  of  a  resettlement  of  an  eititi 
can,  for  the  porpoee  of  the  Finance  Act,  be  ttisrf 
back  to  any  period,  however  remote,  and  datia 
exacted  upon  flie  artilii  inl  theory  that  you  must  trsrt 
each  death  in  the  chain  of  investigation  as  giviog  m 
to  UabDito  to  duty  under  an  Act  pawad  loag  ste 
the  raaotflwncat  or  the  death. 

There  ii  only  one  argument— namely,  the  e» 
veyancing  point  referred  to  by  Collins,  L.J.— eiii 
seems  to  give  any  ground  for  looking  back  to 
history  of  the  transactions  out  of  which  this  qoertioa 
hasansen.  It  appears  that  the  tneumbcaaaaa  vkiA 
did  or  might  have  existed  were  assigned  to  <l» 
company  advnnr  iiip:  tli«  Tuoney  at  a  prot<H?tion  to  ti*": 
in  t:aMe  huv  claitu  f>tii)ukl  !>*•  made  in  re9j>ect  of  fc-^^ 
dealing  with  his  life  estate  by  the  Mecond  earl.  I; 
had  been  found  that  any  such  dealing  had  taksn  pb» 
the  lenders  wanted  to  have  a  right  which  Aoaldtihi 
precedence  of  any  such  dealing;  but  I  ooafsmlsi 
unable  to  understand  how  this  transaction  toM 
affect  or  in  any  way  interfere  with  the  power  of  ti- 
seoond  and  third  earl  to  resettle  the  estate,  or,  banu 
resettled  it,  to  grant  a  mortgage  in  fee  such  as  tb'T 
did  grant  with  the  result  which  I  have  deecrihel  I 
am  wholly  unable  to  give  any  such  interpretatioo  t7 
an  Art  wliioh  seems  to  lue  in  its  ordinary  and  nstoni 
meaning  to  be  clear  enough,  and  I  for  one  dedin' 
go  into  a  minnto  investigation  as  to  how  the  eqnitr  c< 
redemption  was  create£  It  is  aaoagli  for  me  tM 
that  Is  the  property  which,  under  IMtMtt  1  of  the  M 
has  passed  to  the  appellant,  and  that  alOM  ii  Ihl 
property  upon  which  he  is  liable. 

I  see  no  ground  for  dealing  with  nectiou  2,  sal 
for  the  roaaoM  I  have  given,  I  think  it  is  sectiflB  I  a 
whioh  yon  moat  1o(»k  to  what  property,  rsid  « 
j>er8onal,  settled  or  not  settled,  passed  upoo  tts 
death  of  the  second  to  the  third  earl ;  bat  if  I  tM» 
compelled  to  give  a  construction  to  section  2.  nih 
section  1  (6),  I  should  come  to  the  sam*  oinlasinsa 
reqMot  «^  the  ItahUitv  to  duty,  sinoa  I  timk 

or  nrittig  to  the  third  eari  aasd^ 
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tn  til''  f  xt-  iit  i  f  il;e  valae  of  the  equity  of  reiemiaion. 
But,  as  I  have  said,  the  qaestion  most  be  deteruiined 

00  aeotiozi  1  alone. 

Aa  to  the  claim  by  the  amwUaat  to  a  dedootioii  in 
rMpeot  of  tho  omat  of  ioe  TCOt-charge  of  £3,000 

a  year,  it  is  raough  to  say  thut  tlio  nrgument  in 
re«pect  of  it  is  hardly  iut-elligible,  and  cortuiiily  tlir 
sppellaut  has  mado  out  no  case  to  establiiih  it. 
No  qaestion  as  to  the  policies  has  bf^-n  raised,  and 

1  therefore  do  not  allude  to  them. 

For  thew  r««UKnui  1  am  of  upinioii  tiiat  the  sppoal 
•boold  1m  aDowad,  and  ^ih  ooata. 

Tx>rd  "W.M  -^i^N  (after  st-atiug  the  fricts  and  the  claims 
made  hy  the  api^'llajit  for  dfdncf ion). — Tho  legal 
questions  raised  by  these  two  claims  :iro  so  dilTerent 
in  their  character  that  I  shall  tiotiue  them  separately. 
I  bove  come,  without  much  difBcolty,  to  the  oonclu- 
lion  tbafr  the  order  of  the  Court  ol  Appaal  ouf^t  to 
be  levened,  and  the  jtidgment  of  fhe  IKruional  Court 
vaatored. 

With  r^ard  to  the  stJcouJ  Jwluctioij  claimed  by  the 
appellant,  I  have  had  no  difficulty  in  cumiug  to  the 
coudutdott  that  the  decisions  of  both  courts  below 
were  right.  Very  little  was  said  about  the  poiut  in 
the  argument  of  the  learned  ooooael  lor  the  appellant, 
and.  so  far  as  I  can  see,  tbcir  retioenoe  waa  not 
iniudidoua.  The  annuities,  the  capitalized  value  ol 
wbich  forms  the  subject  of  the  claim,  were  regularly 
paid  to  the  a}>)<ellant  during  his  fatbor's  lifetime,  aiul 
they  ceased  to  l>e  payable  on  his  ilcath.  Nu  p»u  t  ui 
them  formed  a  charge  upon  the  (iiuiuble  estate  to 
which  the  appellant  has  succeeded,  under  the  deed  of 
teaattlement,  not  in  fee  but  in  life -rent.  In  these 
dwimnfanoM  I  do  not  think  it  can,  with  any  degree 
of  plamibjlity,  be  maintained  that  the  cftato  nwcb 

Ksed  to  the  appellaiit  u]M)n  hh  fafh^'e  death  hat 
n  thereby  dimiiiislied  or  HiFetted. 
The  argument  liddressod  to  us  with  refereih  e  to  the 
other  poiot,  the  charge  of  £2J0,(XJU  advanced  on 
mortgage  by  the  Prudential  Assurance  Co.  (Limited), 
did  not,  so  far  aa  I  could  dieoem,  involve  any  eerious 

JuMtiou  as  to  the  constmotion  fli  the  Fbanoe  Act. 
t  toned  mainly,  if  not  exdtnivdy,  upon  tiie  real 
dianeter  and  legd  effect  of  the  deeds  by  which  the 
advance  was  secured.  On  the  one  hand,  it  was  not 
disputed  by  the  appellant'.t  luunst-l  that  if  the 
.  riginal  Hottlement  of  the  ^ktrninj^fim  estates  had 
remaiiied  mmltered,  and  these  deeds  had  been 
executed  Hm  hie  earl  as  life>ieuter,  and  by  the 
loapellant  aa  aneatant  fiar,  no  part  of  the  sooi  of 
finO.OOO  would  nave  fonned  a  pro]>er  deduction  from 
the  amount  ujion  which  the  appellant  >^  Hablo  for 
finance  duty.  In  that  oue  the  appf-llant  would  have 
dcrive<l  benefit  from  his  father's  decease  to  the  extent 
to  which  he  had  borrowed  upon  the  security  ot  his  right 
in  expcct.aney,  and  woidd  thereby  have  been  enabled 
to  pay  his  own  debt.  On  the  other  hand,  oouosel 
for  the  Crown  hardly  ventured  to  dispute  that  if  the 
£230,000  had  been  dalv  charged  by  the  original 
aetttor,  or  bad  been  mbeequeutly  validly  charged 
upon  the  ttHi  of  the  settled  estates,  the  appellant 
must  be  held  to  have  taken  the  estates  cum  ouere,  and 
could  not  be  held,  ujiuu  his  father's  death,  to  have 
taken  any  beoetit  from  the  charge  of  £2'6i\,iM}i),  or  in 
the  estates,  so  far  as  these  were  afl'ected  by  it. 

The  leariied  oouoael  lor  tberefpondeots  accordingly 
addrtaaed  tiiemaalvee  to  Hm  bdd  and,  in  my  opinion, 
somewhat  extravagant  contention  that,  notwith- 
standing the  tenor  of  the  securities  held  by  the 
Prudential  Assurance  C>i.,  thn  reality  of  the  trans- 
action between  the  eompauy  and  the  mortgagors, 
apart  from  any  question  as  to  the  form  of  oouvey- 
aooiDg  adopted  in  the  deeds,  consisted  in  the  second 
Earf  CowlcjT  and  the  appellant  merely  ple<lging  their 
leaiKctife  ri^ila  of  lue>i«nt  and  expoctant  rae.  I 


sliould  not  haVB  thought  that  tho  argumeut  was 
deserving  of  much  consideration,  had  it  not  been  that 
it  appears  to  have  found  favour  witb  tbo  learned 
jodyee  of  the  Court  of  Appeal. 

A.  L.  Smith,  L.J..  wlio  was  of  the  Hune  ofilnlon 
with  the  other  learned  lords  jnjitieea,  afti  r  I'ing 
that  the  second  earl's  life  estate  was  u-l  -xtiu- 
g\iished  or  merged  into  an  e(juitable  estat)  r.i  i  !■  in 
the  Prudential  Co.,  gom  on  to  «ay  :  "The  real  sub- 
stance of  what  was  done,  and  this  is  what  is  to  be 
looked  at  apart  from  the  form  of  the  conveyancing, 
waa  that  tne  aeoond  earl  mortgaged  his  life  estate 
in  the  aettled  estates  to  the  Prudential  Co.,  and 
that  b!s  son  mortgaged  his  reversion  in  such  estates  to 
that  C'lnijiany  tosecuni  fhe  repayment  of  the  £2'in,nOO, 
and  that  this?  was  the  transaction,  whether  it  was 
bound  to  be  carried  out  by  one  deed  or  by  two." 

The  argument  thus  stated  appears  to  me  to  ignore 
these  facts  that,  in  tho  first  place,  the  Fiuance  Act. 
1S91— doca  not  jpidbibit  the  aueratioa  or  modifloatiom 
of  f^e  termsof  the  wHUement by  any  legitimate  mean; 
and  in  the  second  [Haw,  that,  assuming  the  proceed- 
ings taken  in  the  years  1S87,  and  IKsy,  for  dis- 
entailing, charging  with  debt,  and  resettling  the 
estates,  to  have  been  at  the  time  valid,  the  Act  of  1S94 
^loes  not  contain  a  single  provision  which,  either  directly 
or  indirectly,  denies  effect  to  them.  It  iinot  maintainea 
on  behalf  of  theOrown  that  any  oned  iJiese  procee^nfo 
was  illegitimate  or  invalid.  The  diseotaOiqg  SNW- 
ance  bad  the  legal  effect  of  vetting  the  second  earl 
and  his  son  with  the  full  right  ana  title  to  dispose  of 
the  life-rent  and  the  fee  of  tbe  settled  estates,  and  in 
virtue  of  that  right  and  title  they  entered  intoouenjus 
contracts  with  the  Prudential  Co.,  by  which  th«y 
professed  to  convey,  and  did  convey  to  the  eompauy, 
m  nouxi^,  the  immediate  lee  of  the  aatate.  Not- 
witbttandinK  the  reaaoning  of  the  learned  bnda 
justices,  I  fail  to  compreliend  how  the  merger  or 
non- merger  of  the  second  earl  s  life  estate  could 
possibly  alTect  the  title  of  the  earl  and  his  sou  to 
convey  the  immediate  fee.  I  see  no  reason  to  doubt 
that,  under  their  two  conveyances,  the  oomjiany 
acquired,  and  from  the  date  of  the  completion  of  their 
•ecuritiea  wae  poasesacd  of  an  iutfreat  in  fee,  which 
was  effootoal  against  the  benefloiariee  under  the 
settlement  made  by  the  taat  Earl  of  Ifoniagtou, 
includiug  the  appellant.  I  think  the  appellant 
took  the  estate  cum  ontre  of  ihn  chargw  of 
l''j:{0,0<)0,  which  under  tho  si'ttlement  .as  moditied 
alTectetl  tho  settled  estates  in  the  same  way 
as  if  it  had  been  created  by  the  origbwl  settlor,  and 
tJiat  upon  hie  lather'a  death  no  intereet  or  Ijenelit 
aoemed  to  the  appellant  in  respect  of  any  part  of  the 
estates  which  was  covered  by  the  securities  of  the 
i'rudviitial  Assurance  Co.  Any  other  condaaion  ia, 
to  my  mind,  at  variance  witA  the  lobetaiMe  and 
reality  of  the  transaction. 

A  ceitain  degree  of  colour  was  lent  to  the  respon- 
dents' argument  by  the  circumstance  that  the  assur- 
ance company  took  au  assignment  of  the  debts  due 
by  the  aecond  eari  to  the  London  Aanmnoe,  whioh 
were  charged  upon  boa  life  estate  vritb  the  same 
j  owers  of  recovery  which  wore  conipt'teal  (^j  their 
assignor*.  Th©  object  ot  the  company  in  taking  the 
as^'igniuent  a]>[iarently  was,  not  to  imiiair  the 
security  which  they  had  obtained  from  tlie  appeilaut 
and  bis  father  over  the  immediate  fee  of  the  settled 
estatee,  bnt  to  enable  them  to  compete  with  creditors, 
if  any,  to  wbom  the  seoond  earl  might  possibly  have 
previously  conveyed  his  life  estate.  In  short,  the 
assignment  was  a  precautionary  device  roaortod  to  in 
order  to  meet  the  pomihilitlea  of  evesta  wbidi  had 

never  occurred. 
'     Lord  MACNAOUTEN.—The  prindplo  on  which  <be 
i  Finance  Aot.  16M,  waa  foniuled  that 
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propf'rty  cb.iingfR  hrinclR  on  fl-'ivth  ("Vn^  Stiver  ig  entitled 
to  step  ia  and  take  toil  of  the  property  as  it  passes 
without  regard  to  its  destmatioii  op  to  the  deg^ree  of 
nUtUnuihip,  if  any,  tbirt  vu,j  h»m  «nb«ist«d  between 
ib«deo««0ed  and  the  penon  or  perKnis  titooeeding. 
Section  1  gives  effect  to  that  prindplo.  Subject  to 
certain  exceptions  or  savings,  it  impobes  a  daty  called 
estate  duty  upon  the  prinoipal  value  of  all  property 
"settled  or  not  settled"  wbiob  passes  on  death. 
Beofon  9  is  nmrdy  sabrfdiary  and  svppleiiMntal.  It 
was  intended  apparently  to  sweep  in  a  few  cases 
which  were  thought  p«*roap8  to  be  within  the  wpirit 
though  not  within  the  letter  of  the  proposed  ennct- 
ment,  or  else  were  Biipposed  likely  to  lead  to  evasion 
if  not  made  equally  aubject  to  estate  duty,  flection 
2  therefore  declares  that  the  expression  "  property 
passing  on  the  doatJi  of  the  deceased"  shall  hie 
"  d'f  inetl  to  incliule  "  property  claflsitic<l  under  foxir 
different  beadft,  to  no  one  of  which  does  that 
eiqpresiion  literally  apply.  The  rest  of  the  Act  deals 
with  matters  of  detau,  valoatiou,  and  machinery. 

The  Ist  section  oonteins  the  pith  and  substance  of 
the  enactment.  It  is  comprehi n  i%  i  li  n  !,  n  1  f  j  ir. 
The  other  provisions  of  the  Act,  which  w^re  dragged 
into  the  discussion  rather  uuneu«»88arily  as  it  s<^enu  to 
niflk  an  sUaogely  eonfasad  and  alngalarljf  ill-drawn. 
But  itill  T  do  not  think  that  the  Aot  is  wholly  to 
blame  for  the  perpJexity  in  which  the  learned  judges 
below  fouiiki  theimtdves  eutangled.  I  think  they  took 
a  wrong  turn  at  starting.  They  lf>ft  the  broad  high- 
way for  a  narrow  by-path,  wbiob  led  in  a  wrong 
direction  and  preaented  difBonlties  inoreasing  at  every 
step.  Ts  it  any  wonder  if  fbey  oanvi  to  a  wrong 
conclusion  ? 

The  first  question  is  it  si  ems  to  me — the  tpu'stion 
that  lies  at  the  very  threshold  ot  our  inquiry — la 
simply  this  :  Uodsr  whioh  sectioo  of  the  Fioanoe  Aet, 
1884,  does  the  present  case  fall  Is  it  the  ordinary  and 
normal  case  of  property  passing  on  death ,  or  is  it  one  of 
those  exceptional  cases  in  whicii  i^roj^erty  is  deemed  to 

BiSf,  though  there  is  no  passing  of  property  in  fact  ? 
oes  it  come  under  section  1  or  under  section  2  ?  The 
leamed  jndgsaof  the  Oonrfc  of  Appeal,  one  and  all,  hava 
held  that  the  case  is  not  witihinsA»ion1.  TheTeosonis 
givpn  by  A.  L.  Smith,  L.J.  Tli»  lordship  quotes  the 
wonls  of  section  1,  and  then  goea  on  to  say  :  "This 
socticu  would  not,  I  think,  embrace  the  present  cane, 
for  the  life  estate  of  the  second  ead  ceased  at  his 
dsafh  and  passed  to  no  one.**  I  mnst  say  I  cannot 
think  that  rfasoning  satisfactory.  What  the  Act  has 
in  view  for  the  purpose  of  taxation  is  property  passing 
ou  death,  not  the  interett  of  the  deceased,  \s  hich  if  it 
be  a  limited  i&ttrest  oan  never  pass.  With  an  interest 
that  ceases  on  deaflk  the  Act  is  not  directly  oonoemed. 
except  in  the  one  case  where  without  finy  passing  of 
property  a  benefit  accrues  or  arises  by  reason  of  the 
cesser  of  a  determinable  interest  such  a.s  a  charge 
that  expires.  In  every  c^ase  in  which  property 
oomprised  in  a  settlement  passes  on  death  the 
life  estate  or  other  limited  interest  of  the  pre- 
ceding owner  must  have  ceased  for  good  and  all. 
If  tlie  criterion  jirojiosed  by  the  leameci  lord  juHlice 
were  the  true  criterion,  settled  property  could  not  in 
•oy  case  come  within  snstion  1.  But  then  that  section 
expressly  and  in  terms  applies  to  settled  prt^isrty. 
Ton  might  just  as  well  strike  Ihe  wotd  *'semed" 
out  of  section  1  altogether  aa  bold  that  the  section 
does  not  embrace  a  ti»m  where  a  liuiit'Od  iutereat  under 
a  settlement  ceases  on  death  and  passf  s  to  no  one. 

I  am,  therefore,  compelled  to  differ  from  the  Oonrt 
of  Appeal  at  the  very  outset.  I  thxr^  the  ptescnt 
case  falls  within  section  1.  I  think  it  belongs  to  a 
class  of  ca8e,s  which  the  authors  of  thf  Act  had  directly 
in  view  when  they  framed  that  iwiction. 
Now,  if  the  case  falls  within  section  1  it  cannot 


also  corii4!  Tifhin  section  2.  The  two  aectionn  an 
mutually  exclusive.  Section  1  might  prop«riy,  I 
think,  be  headed,  "  With  regard  to  property  pwas^ 
on  death,  be  it  enacted  as  loUown"  Seotian  2  Bugkt 
with  equal  propriety  be  headed,  *'  And  with  i«ftr<l 
to  property  not  passing  on  death,  be  it  enactei  v< 
follows  "  I  cannot,  therefore,  agree  with  Eigby ,  LJ.. 
when  he  says  th  at  section  2  is  a  provision ' '  explaostor; 
of  seotion  1.  In  my  opinion  the  two  sections  arsqsitt 
distbot,  and  ssetion  2  tiirows  no  li^t  on  seetias  t 
But,  then,  no  doubt  section  2  speakK  of  "  pr  i--tyiii 
which  the  deceased  .  .  .  hai  i:.£*^ 
ceasing  on  the  death  of  the  deceased."  Andth.st,L' 
may  be  said,  was  just  the  position  of  the  secoodaui 
witih  regard  to  the  Momington  settled  estates.  8o& 
was.   Bat  seotion  2  does  not  apply  to  an  in^enst  in 

?rnperty  which  passes  on  the  death  of  the  dee«t<«iL 
hat  is  alroady  dealt  with  in  the  earlier  so-tiin,  F  • 
if  property  ptisnng  on  death  was  in  t  he  lifetiaH  of 
the  deceased  subject  to  a  charge  or  intenst  vfodl 
oeased  on  the  d»<ath,  the  property  mnst  of  ooone  ps*4 
free  from  that  charge  or  raterest.  And,  so  painpg, 
it  TDust  of  course  be  valued  aooordingly.  Tlut  u 
section  1.  You  do  not  want  section  2  for  that  Yen 
cannot  resort  to  section  2.  For  that  woold  be  gru; 
the  duty  twice  over.  The  Crown  cuoot  mss  it 
both  ways.    Double  duty  is  forbidden  by  the  Act. 

It  is  iuterej^tiogf  and,  I  think,  iustructire  t>  re  fir  It 
sub-section  1  an  i  •>  of  the  Succession  Duty  Act,  froju 
which  the  provisions  of  section  2,  snb-soction  I  {•-•''. 
and  seotioo  2,  snb-seotion  1  (i),  are  evidently  sdsf^ 
The  margioid  note  to  seotion  4  b  thi^:  **QeQanl 
powers  of  appointment  to  confer  successions."  Tn  tlit 
Succession  Duty  Act  a  power  of  appointmeiit  Cjnf*n 
a  suooossi  n  when  it  ih  i  x.  r  i-^.  1,  but  only  then,  la 
!  the  analogous  provision  of  the  Finance  A.ct  "  proppfty 
of  which  the  aecessed  was  competent  to  diapaee  »t 
the  time  of  his  death  "  is  deemed  to  pass  tbon^  the 
power  be  not  exercised.    Then  th<»  marginal  nola  t* 
s<-ct)on  .3  of  the  Suooessioii  Dni  y  A  '  runs  ss  foUov* 
"  Extinction  of   determiu>vble    charges    to  ooo^ 
successions."  The  section  itself  provi  len  that  "  Wkc 
any  property  shall  .  .  .  be  aubject  to  any  ehwf*. 
estate,  or  intersst  detsnninafale  by  tba  deaOi  <rf  acy 
I)iTS0ti    .    .    .    the  increase  of  benefit  ming 
any  jsersou  or  persona  upon  the  extiuc-ttou  or  d-t'^ 
niination  of  snoh  charge,  estate,  or  interest  shftU  ^- 
dewoted  to  be  a  snooemon.  It  ia  quite  plain.  I  think, 
that  the  protirfone  of  asotion  2,  sub  section  1  {l>\  ^ 
the  Finance  Act,  IWJ,  have  been  borrrnrH  r  : 
adapted  from  that  section.    Bn«:  they  do  not  .ts  I  ^^.r, 
just  iiDw.  refer  to  the  cesser  of  an  iut^^rest  in  jir  ptr^ 
which  passes,  but  to  the  oeaeer  of  an  interest  in  pzvhft^j 
which  does  not  pass.    On  reading  the  Aet  I  tnsltfeii 
is  made  tolerably  dear  not  only  by  the  opening  seoleui 
of  section  2,  sub-section  1,  but  also  by  the  dSrPctiMi 
for  valuing  "  the  benefit  accruing  or  arising  frcatb? 
cesser  of  an  interest  oeanng  on  the  death  of  tla 
deeoMsd "  in  section  7,  sub-section  7.    If  prop^j 
paasssyou  can  put  a  value  on  it  by  considering 
It  wonld  fetch  in  the  open  market.    Ton  most  tant 
to  other  means  in  order  to  estimate  the  vahv 
property  deemed  to  pass  when  an  interest 
And  here  I  wonld  venture  to  say  that,  iu  my  opiiiix. 
the  pnrfiaioBa  of  section  7,  snb-aeotioa  7  (i),  sia 
open  to  the  severe  censure  passed  npoo  thsmistb 
Court  of  Appeal.    They  are  quite  intel'iirM'  i' 
section  2,  sub-section  1  (fc),  be  confinM  ro  tfi*^ 
which  it  was  really  intended  to  meet    Tti^  difinitj 
SO  far  as  there  is  any,  oomes  frmu  tbo  dniaag  ^ 
ssetion  si,  soib-seotion  1  {b).  There  wonld  hass  !«■ 
none,  T  think,  if  the  draftsman  b«d  h^n  coot***" 
follow  the  wording  of  the  Suocessifm  Duty  Act.  ^ 
the   gi'neral  word   "interest"   without   the  »^ 
"charge"  preceding  it  at  first  sight  seems  to  |«<^ 


Digitized  by  Google 


Vol  XLYIL  (mmm. 


THE  WEEKLY  REPORTER. 


HorsK  or  Lords. 


COWLXT  V.  CoyMIMIONBRS  OF  IkULND  RXTZKTTX. 


HousB  0¥  Lords. 


imth«r  to  ft  Hfs  laltrMt  tliaa  to  *  d«l«niinw1ib  charge. 

And  thtu  it  WM,  I  think,  ttint  the  Cunrt  of  Appeal 
wan  led  into  the  error  which  seems  to  rvm  through 
tteir  judgitu  tit. 

Now,  if  the  present  case  is  within  section  1  ami  not 
within  hiction  2,  the  only  remaining  question  is,  what 
was  the  settled  property  that  psssed  on  the  dMth  of 
the  second  earii'  "Settled  property,  '  aocotding  to 
tlM  diifinirton  of  that  expression  in  tn«  £Idmm  Aot, 
18M,  <*v«Mis  jiroperty  oompriaed  in  »  teltleiBeot." 
It  is  diffirrilt  to  <^f-r'  what  else  it  coiilfl  pn^sihly  mean. 
But  Bt  fiiiy  rrif-'  it  is  u  comfort  to  tiud  something  iu 
ttic  Ai  1  ;itn  ui  '.vliji  li  there  can  be  no  (lisjmte.  The 
settled  property  iu  this  ame  is  the  propeity  ootuprised 
in  the  resettlement  of  the  9th  of  June,  18H8.  What 
WM  tiuAvtOftttj  f  Whj,  the  cqpiiy  ol  xedemption 
of  tbe  Honnogton  ettans,  wUoh  ««m  tabject  to 
certain  inoombraocee  deecribed  a«  the  oterriding 
cbarses,  and  sabjeot  also  to  the  mortgage  in  foe 
simple  in  favour  of  the  Prudential  AKnurance  Co.  to 
necnre  £230,000.  There  can  be  no  doubt  about  that. 
WliHt,  tlnii,  was  the  prinoijial  value  of  tie  scttlt^d 
property  '  That,  according  to  sectiou  7,  suh-seotion 
o,  must  be  estimated  at  the  prioa  wUefa,  fal  the  opinion 
of  the  ooBimiisioofln,  the  piNiMrtj  onapriscd  in  the 
w—ttlfHiint  woM  lurre  iwclied  if  wM  in  tlie 
open  market  at  the  time  of  the  tecorul  earl's 
death.  What  right  the  commissioners  i-an  have 
to  swell  tliat  estimate  by  iDt;  Ui  :i.  suiu  i  ijual 
to  the  aiuount  of  the  Prudential  mortgage  I  cauuot 
understand.  The  mortgage  did  not  pass  on  the  death 
of  the  Bec<»td  earl.  The  mortgage  debt  was  no  part 
of  tfM  Mttled  property.  It  diminished  the  property 
lielon  res«ttl<»aent.  I  may  remark  in  passuig  that 
we  «n  not  conoemed  with  section  7,  sub-seotion  t. 
Whatever  the  meaning  of  that  section  may  be,  as  to 
which  I  do  not  baeard  a  conjecture,  it  can  have 
nothing  to  do  with  the  present  case,  for  in  the 
present  case  the  property  which  bad  to  be  brought 
into  the  aggregated  estate  "  for  determining  the  rate 
of  doty"  waa  not  mbjeofe  to  any  debt.  It  wuonly 
tho  tqmtv  of  ndempitton  tliet  wes  roeettled.  Then 
we  baa  a  long  argument  about  the  doctrine  of  merger, 
and  au  argument  longer  still,  intfuded  to  persuade  the 
Hooee  that,  for  the  purpost  ct  tl  ii  Act,  the  transac- 
tion with  thf)  Prudential  ought  to  be  split  up  into 
two  diMtiiict  mortgages — one  by  the  second  earl 
and  one  by  the  jtreeeot  eerl,  one  by  the  father 
mortgaging  his  life  estate  and  one  by  the  son 
tB0KivHP>9  ^  rafwabau  Tbm  Ooort  of  Appeal 
sey  uuii  wee  the  tetl  trmsaetloii.    In  my  opinion 

it  was  notliin;r  f  thr  kind.  The  Prudential  Co. 
hargained  for  tt  mortgage  in  fee  simple,  and 
a  mortgage  in  fee  simnle  they  got.  Why  the 
comaussioners  shoold  seea  to  reform  a  deed  which 
CMsied  ont  the  tiansaction  between  the  parties  in  the 
way  everybody  wished  to  have  it  oairied  Oat  i«  beyond 
my  comprehension,  ^le  argument  seems  to  he 
founded  on  a  fallacious  analogy.  Because  in  the  case 
of  snooesaion  duty  it  is  necessary  and  proper  to  trace 
a  disposition  of  property  to  it.^  origin  for  the  purpose 
of  seeing  cut  of  whose  interest  the  succession  is 
derived  and  so  discovering  the  predecessor,  therefore 
it  teeuui  to  he  thought  you  are  at  liberty,  in  the  case 
of  the  Finance  Act,  to  dissect  and  pull  to  pieces  one 
entiroand  ooaapleCed  tanMotion  in  order  to  enable 
tiie  Grown  to  ezaet  doty  in  respect  of  property  which 
neithf^r  f.fi.sf nor  fan  b-:'  deemed  to  jMi.-^s.  Nor, 
Ht'fiici,  '-:oi  I  MCI- liijv.'  iliti  question  is  att"«'cte<l  by  the 
cin  liiiiNtHDLf-  tl'.at  mortgages,  in  fact  pai«i  off,  were 
transferred  and  kept  idive  for  the  purpose  of 
forming  a  protection  against  mesne  incumbrances 
during  the  life  of  the  tenant  for  life.  TluA  ia 
every-day  preotioe.  Every  beginner  ie  ■oqasifailad 
with   that    dniee,     OoIUns,    ~  ~ 


deeirfm  in  Ibvow  of  tiie  ooauuisBionen.  With  < 

ence,  I  think  it  has  nothing  to  do  with  the  question. 
If,  indeed,  it  could  ho  shown  that  by  the  ceaser  of 
ti  lt  protective  intereet  any  benefit  arose  or  accrued 
to  anybody  under  section  2,  sub-seotiou  1  (i' ),  which 
has  not  already  been  taken  into  account,  and  which 
could  be  Taloed  under  seotaon  7,  sub-section  7,  there 
might  be  some  show  of  reason  in  the  argument.  Bat 
that  would  be  s  hopelsse  contention  in  the  oiionm^ 
stances. 

The  result  is  that  in  my  opinion  the  commissioners 
are  wrong  from  beginning  to  end  on  the  main  yjoiut. 
Some  people  think  the  Act  a  har^h  Act  as  it  stands. 
It  would  bo  intoleraUe  if  it  could  be  construed  as  the 
commissioners  d^irato  ocmstnie  it. 


IfcJ.,    tUvke  it 


As  regards  the  minor  point  niged  by  Mr.  Heldane 
I  think  the  olaim  to  deduet  thevslne  of  the  £3.000 

annuity  must  fail.  There  is  no  foundation  for  it : 
the  property  passed  free  from  the  annuity,  and  the 

Act  makes  no  pr  ivi-^i  ;i  for  any  such  allow iiri'  i>, 
There  was  a  provisiou  to  that  effect  in  the  Buccession 
Duty  Act.  At  any  nde  section  38  of  that  Act  waa  so 
construed  iu  this  House  :  Lonl  Drai/l>rr<i<f:r  v.  AtU>rne;i- 
Ueneral,  9  W.  B.  Wl,  9  H.  L.  Gas.  1  jO  ;  i.'umnuiMioHeri 

of  Inland  Rtvam  v«  Barrimm,  22  W.  £.  AM,  L.  fi.  3 
S.  li.  1.  Bnt  there  is  no  enalogous  provMon  in  &e 

Finance  Act,  1S94. 
I  agree  that  the  appeal  must  be  allowed  with  ooets 

Lord  Brouius.— T  agree  u  priori  it  would  be 
expected  that  au  estate  duty  accruing  on  a  death 
would  be  calculated  on  the  amount  of  property  lel't 
by  the  deceased  at  the  time  of  bis  de«th,  and  which 
would  be  payable  by  the  person  getting  the  property 
so  left  to  the  extent  to  which  ne  did  get  it.  Has 
the  Finance  Aet  of  1894  e&aoted  anything  more 
than  that  V  The  appellant  on  the  death  of  his 
father  succeeded  to  an  equity  of  redemption  in  the 
Cowley  estate — a  mortgage  of  X2:30,O00  affecting 
it.  Much  of  the  argument  in  the  case  has  be&u 
addressed  to  the  state  of  the  title  under  the 
Moraington  will,  which,  in  my  opinion,  is  beside 
the  question,  as  are  all  oonsidertions  of  how  the 
title  stood  anteoedent  to  the  indentoce  of  resettle- 
ment of  the  9th  of  June,  ISSfl — ^tbat  was  the  settle- 
ment  under  the  provimons  of  which  the  pr()]ierty  passes. 
It  also  appears  to  me  to  be  irrele^'ant  to  imjuire  into 
the  conveyancing  muzcn  or  devices  by  which  that 
was  effected.  The  substance  is  that  the  estate  was 
mortgaged  and  that  an  equity  of  redumption  re- 
mained* H  the  Draper^  passed  to  the  B|iMUant  on 
the  deaih  of  hfa  u/mr  under  section  1— ae  I  oooiider 
it  did—l  ask,  what  passed  ?  Surely  a  property  sub- 
ject to  a  mortgage — or,  if  the  property  is  to  oe  deemed 
to  pass  under  section  2,  sub-section  1  of  tliat  .section 
enacts  that  it  is  to  be  deemed  to  ]>ar«8  to  the  extent 
to  which  a  benefit  accrues.  I  ask  wh&t  extent  of 
benefit  in  the  rest  of  the  CSowley  property  comes  to 
any  person  by  reason  ol  the  death  of  Lord  Cowley  ? 
Bmif  the  diSsMno*  between  the  vafam  of  the  Oowley 
estate  and  the  amount  of  the  mortgage  or  prior 
charge.  With  re-^pi/ct  to  the  allowance  claimed  by 
the  ap|)ellant  by  reason  of  the  ceasing  of  tho  rent- 
charge  ]iayable  to  him  during  the  lifetime  of  his 
father,  I  fail  to  see  aaj  sound  argument  for  suoh 
contention.  He  suooeedod  to  the  Cowley  profMBlgr 
batdanad  with  its  ohaisie;  and  that  he  at  the  mdo 
time  oeased  to  enjoy  a  rent^harge  is  an  indilliBnut 
fact. 

Lord  8uAj»u. — The  questions  raised  iu  this  appeal 
have  been  so  fidly  discussed  by  some  of  your  lord- 
■hipe  that  I  Iwve  not  mnoh  to  add,  Ai  to  the  pjoint 
on  which  my  noble  and  learned  IHand  Xord 
Idbonaghten  Km  siMqgiy  imisted,  I  afree  in  hdUim 
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that  this  ca««  fuila  within  the  Ist  tion  of  the 
Finaoee  Act. 

The  propee^  in  qoMtion,  bKriiiK  been  diMntailed, 
fonnMrtihe  tobjeofc  of  n  doad  of  rewtfifluunit  under 

which  it  tiffin  became  "  settled  estate,"  as  defined  in 
the  Aut.  What,  then,  was  the  settled  estate,  beneficial 
in  its  natnre,  which  passed  to  the  appellant  on  the 
death  ot  his  father,  the  late  Earl  Cowle;  I"  The 
■newer  to  that  question  u,  I  think,  the  right  to  tiie 
possession  and  enjoyment  of  the  settled  estate  no 
longer  burdened  liy  the  rii^ht  of  life-rent  of  his  father, 
the  late  earl  Tlii.s  right  may  be  well  described  in 
teohnical  legal  lanfrunffe  as  the  equity  of  redemptiou, 
which  is  so  describe,  I  presume,  because  of  the 
power  which  the  appellant  has  to  acquire  and  enjoy 
ail  nnburdencd  right  of  property  by  payment  of  the 
amount  securfd  by  mortgages  on  the  estate  and  to 
which  that  estate  was  aubjwjt-  But  in  ordinary 
language  one  would  justly  say  the  estate  itself  passed 
ontbedeaih  of  the  dcceMedesrl  to  the  oppeUantr 
hia  aon,  and  ao  estate  duty  beoanie  doe. 

What,  then,  is  the  value  of  that  estate  ?  It  was  well 
and  validly  charged  with  a  debt  of  £230,000,  which 
formed  a  burden  on  the  succession  which  opened  to 
the  appellant,  and  I  oonfaaa  I  «an  aae  no  anawer  to 
the  appellant'a  demand  to  hove  tiie  anioant  of  that 
charge  or  burden  taken  into  view  as  a  deduction  from 
the  vhIuu  of  the  testate  in  estimating  the  estate  duty 
payable. 

I  have  only  to  add  that  I  agree  with  my  noble  and 
learned  friends  in  thinking  that  tht«  dronmstanoe  that 
the  Pnid<>ntial  Assurance  Co.,  in  transacting  with  the 
late  earl  and  the  appellant  in  the  advances  they  made, 
t(H  V  <ii  aaxignui'  i;r  r:  the  debts  due  by  the  second 
earl  to  the  London  Assurance  Corporation,  and  the 
securities  given  for  these  debts,  can  have  no  effect  on 
the  determination  of  the  pveaent  quaation.  That 
assignment  was  given  and  taken  obnoualy  for  a  pur- 
pose quite  in  common  use,  that  purpose  being  only  to 
enable  the  Prudential  Co.  to  compete  with  credit4)rs 
if  there  were  any  in  whoae  {av(Mir  the  second  earl 
night  have  granted  aeonritiea  att&oltiug  hia  life-rant 

Lord  Davey.  I  entirely  concur  in  the  judg~ 
ment  i)ropo.s<Ml,  and  I  should  not  add  anything 
were  it  not  that  we  are  differing  from  »  unanimous 
and  carefully  oooaideied  indgment  of  the  Coortof 
▲ppeaL 

The  first  and  principal  question  is  whether  the 
mortgage  for  £L'.'50,()()i  i  (  iL  ht  to  be  deducted  in  assess- 
ing the  value  of  the  ucttlcd  eatatea  lor  the  purpo»ti  of 
the  payment  of  estate  dut^  under  tiw  Finance  Act, 
1894.  I  agree  with  the  viewa  ao  folly  and  clearly 
eacpreaaed  by  tny  noble  and  learned  friend  opposite 
(Lord  Macuaphten)  as  to  the  construction  of  that  At, 
and  I  think  that  the  case,  the  facts  of  which  I  need 
not  recaiatolatew  dearly  falls  within  the  1st  section. 
Bnt,  in  my  opiniom,  whether  it  falls  within  the  lat  or 
the  2nd  eaotaoa  we  arrive  at  the  aame  leanK. 

By  *he  Ist  settiou  of  that  Act  the  tax  is  imposed 
on  all  projierty,  settltnl  or  imsettled,  which  passim  on 
the  death  of  any  persou,  and  by  the  2nd  section,  sub- 
section 1,  property  paaaiiig  on  the  death  of  the 
deceased  is  to  be  deemed  to  tnalnde  1^  property 
following.  The  only  material  words  for  tiie  present 
purpose  are  in  sub-section  1  (/-)  :  *•  Property  in  which 
the  deceased  or  any  other  person  hud  an  interest 
ceasing  ou  thb  death  of  the  deoeaaed  to  the  extent  to 
which  a  bemdlt  aoomea  or  aiiaea  hy  the  eeaaer  of  auoh 
intereat.' 

I  ask  myself,  therefor-",  what  jiroperty  piassed  on 
the  death  of  the  seoond  enrl,  or  (which  appears  to  me 
in  thia  oaae  to  be  the  same  question  in  other  worda) 
^  what  pnqperty  had  the  aeoond  aaH  an  intaraat 


ceasing  on  his  death,  and  did  a  benefit  then  accrue  cr 
arise. 

The  Court  of  Appeal  have  held  that  the  praps^ 
passing  was  the  whole  value  of  the  estates  wittMt 
deduction  of  the  Prudential  Co.'s  mortgage.  Al! 
they  have  como  to  that  conclusion  on  the  gromi: 
that  the  mortgage  was  not  reMll>  li  n;  ;i-tg;ige  ia  i», 
but  was  in  truth  two  mortgages — one  on  the  lii» 
estate  of  the  aeoond  eari.  and  one  on  the  tmatUkt  d 
the  appellant. 

8inc«  the  decision  in  AUorney-Oeneral  B$erk  i 
ciiniirit,  P).'  il-'nifii  that  if  tenant  for  lifp  and  n- 
mamderman  in  fee  combine  to  sell  settled  j/mtssj, 
it  is  thanfay  taken  out  of  the  settlement*  aH  ddii 
not  peia,  and  ia  not  to  be  deemed  to  paai,  m  tia 
dcet&  of  the  life  tenant.  And  I  tldnlt  theiwk 
mnst  be  the  same  if,  instead  of  selling,  they  oonhiw 
to  create  a  mortg^e  io  fee  upon  the  seU;led  propoty . 
Pro  tanto  the  property  is  taken  oat  of  the  setdsme&t. 
and  whatpacNa  on  toe  death  of  the  tenant  for  hfc  a 
llie  equity  of  redemption  only,  and  ttie  tamll 
accruing  or  arising  in  that  event  is  in  that  equity 
alone.  In  the  present  ca.se  the  m.  irt^gage  wa*  lote- 
c<Klent  to  the  settlement  und  r  w  hich  the  sppellaiit 
now  claims  title  in  remainder.  £ut  it  ia  said  that  tkt 
conveyancing  arrangenenta  in  the  praeant  obh^  ky 
which  the  inoumbrano<>s  on  the  life  estate  were  par- 
posely  kept  alive  for  the  bett«*  sectmty  of  the  ni'^rt- 
gagees,  prevented  any  ujji  mi  the  life  es».^  - 
remainder  in  them,  and  they  were  not  mQrtg%^<*>^  < 
the  fee  in  poeseasion  during  the  second  earl's  Ht^biar. 

It  is  the  esiatanoe,"  aaya  OoUina,  LJ.,  "d  tin 
mortgage  (on  the  life  eatato)  ao  kept  alive  uA 
determining,  so  far  as  it  was  a  ch&rK^  on  th^  hit- 
estate,  ou  tlie  death  of  the  second  E!ari  Cowley.  tk«: 
is  decisive  in  favour  of  the  Crown  in  this  case." 
With  the  moot  ainoere  respect  for  the  learned  iadfn 
in  the  Ootttt  of  Appeal,  I  find  myaelf  vnaUe  w 

rnTin.ir  in  this  vipw,  which  sw:'ni8  to  me  t^'i  oir?rl~-.'i 
tliO  subituiiuii  iuid  real  character  of  the  trausac-n^iiL 

The  joint  power  created  by  the  disentailing  d»A 
was  the  appropriate  maohinery  for  enabling  tit 
poitiaa  to  make  a  conveyance  of  their  leatwliw 
mtereeto  by  a  simultaneous  act  and  so  aa  to  cr«stf 
one  estate.  By  the  exercise  of  that  power  a  mort- 
gage was  createfl  ^va8  expressed  to  be, 
intended  to  be,  a  mortgage  on  the  fee,  and,  in  nj 
opinion,  was  a  mortgage  of  the  egnitaMo  faa^  sah- 
ject,  of  ooaraa^  to  all  exiating  bnrdeoa. 

There  was  no  intervening  esteto  or  intend  wUdk 
prevented  a  iini on  i^s  the  appcjint<  •  -  of  whatrrtf 
equitable  estate  was  left  in  the  life  ttfumt  (subject  it 
the  chargea  thereon)  with  the  eqnilnble  eststf  m 
remaindar  oi  toe  apnellantb  The  money  dne  to  tl* 
holder  of  Hie  inennibnnoea  eifeoled  lyy  the  aaooaa 
eiirl  ou  his  life  estate  was  pai  l  out  of  the  mof^-ic* 
money.  If  the  matter  bad  rented  there,  or  li 
incumbrances  had  been  left  outstanding  and  cadi^ 
charged,  there  oonld  not,  in  my  opinioai,  hnva  b«a 
any  question  that  a  niortga||e  waa  otoiited  oa  tht 
rorpii-i  of  the  property,  subject  to  the  sobsMttaf 
charges  created  by  the  will  of  the  tirat  eari,  »»* 
subject  alao  during  the  life  of  the  second  eari 
whateviur  prior  incumbranoea,  effected  by  him  on  h» 
Ufe  estote,  were  subaisttug.  But  the  incnmbrBBcf 
were  asaigued  to  the  Prudential  Co.,  and  thii  U  ml 
to  make  all  the  difference,  and  to  be  decisive  J  ^* 
case.  I  am  really  unable  to  understand  how  or  vii^ 
the  rights  of  the  mortgagees  oonferred  by  the  aetvs- 
of  the  power  were  altered  or  (aa  ii  aaad)  aplit  iatc 
nuntgagea,  because,  by  a  conveyancing  device,  tki? 
had  alao  a  collateral  right  in  oaae  a  meene  iacan- 
brance  hinn-d  up,  to  claimptkaitiy  Ofor  it  damf  A* 
life  of  the  aeoond  earL 

I  nnit  tiiarelbra,  of  opinioB  ttnk  the  propat*  is 
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wliich  theNQoaid  oarl  had  an  interest  ceasing  with  hia 
daath,  «M  tfa«  «qiii^  of  ndmniitioii  only,  or  (in  other 
wovdi)  bis  intereit  was  in  ttie  inoome  of  Chu  ertate 

after  JeJuction  of  *ii<'  iiitf-rpc.t  on  thr  Pniflantial 
Ck>.'8  luortg.'i^'t^  ^Itt^iiig  iWiide  lliti  paramouut  chargm), 
and  till-  lif  uitit  whicli  accrued  or  arose  on  the  second 
carl'a  death  under  section  2,  sab-jeotiuu  1  {!>),  if  the 
owe  ialb)  under  Utai  rab-MOtion,  was  the  principal 
valiie  of  that  inoome  only,  or,  ahortlj,  the  vakae  of 
fb»  tsqoity  of  redemption. 

All  the  learned  judges  in  both  courts  below,  except 
perhaps  Bigby,  L.  J.,  nave  agreed  that  section  7,  sub- 
section I,  applit  -<  I  uly  to  the  ease  of  an  OHtate  passing 
from  a  deceased  owner  subject  to  his  debts  and 
incumbrancf>«.  That  sub-si-ction  is  not  an  cmy  one  to 
oonstrue,  and  I  am  not  satisfied  that  I  have  quite 
mastered  the  mmning  of  it,  1»i  I  do  not  fhink  tluktit 
lie*  to  tho  VMMBt  «M«» 

Is  only  one  ofbiir  point  I  wish  to  montion. 
The  policies  whicli  formed  part  of  the  security  of  the 
incnmlwsnuers  on  thtt  life  cvitatcs  wt-rt^  a^irruod  to 
trustees  upon  trust  to  apply  the  jiroceeds  na  the 
death  of  the  second  earl  in  reduction  of  the  Prudeutial 
Go**«  mortgage,  and  not,  as  Smith,  Ii.J.,  seems  to 
htm  thooght,  to  the  Brndential  Co.  themselves. 
Ifo  daitu  to  flitate  duly  on  the  prooeeda  of  the 
poUdee,  or  to  deduct  the  prooeeda  of  these  policies 
from  the  mortgage  debt,  is  made  by  the  Attorney- 
General  in  this  appieal,  and  no  argument  was  addressed 
to  your  lordbliips  ou  ihe  uoiot.  €k>nseqaently,  no 
opinion  is  expreHtd  ot  implied  opoA  it  in  HM  dOMBOn 
of  this  case. 

As  to  the  other  point — illM0i«r  the  appflUant  is 
m»«»i<m8  to  any  deduction  in  respect  of  (ho  OMMT  of 
the  rait-chaige  of  £3,000  a  year  to  whidilietras 

entitlt^i  during  tliH  second  earl's  Ufttinin — T  agree 
v/iih  yoiw  lordsUipB  that  he  is  not  entitled  to  that 

■.ir.iu'  ii.jii.  iiii'l  I  need  not  repeat  the  weone  which 
have  been  given. 

Botl  of  WAtJsmKT,  L.O. — Belcm  putting  the 
qnestaon  I  think  it  right  to  add  that  my  lamented 
snd  distinguished  frieii<l,  J^)Td  IlerscheU,  authorised 
me  to  Miy  that  be  coiuiirrod  tli'  aondosion  at 
which  your  lordships  have  now  am  veil. 

Oritr  oppialnl  /nun  mentd  mud  vrttrr  uf  the 
Quem't  BmA  IHvUiim  redcrtd  with  esels  hen  m»l 

Ulow. 

Solicitors  for  sppellaat,  CWfyer-BpiMow,  ^umilt 

UtU,  Vnrti-,  .\  DoJt. 

Solicitor  for    respondents,    HolkUor   of  Iniand 


Couit  of  appeal. 


Appeal. 

(A.  Lfa  Smith,  Vaughan  Willuunti,  May  6, 

and  Boai«r,L.JJ.)  j 

Hoijncss  V.  Mackay     DArisa.  [a.) 

MoiUr  and  servant — Employeri'  liability — Acc{'i€ittid 
injurie* — Accident  ariaing  out  of  and  in  course  of 
employment — Workman  injured  on  hi*  way  to  hit 
work—n'(>rkmeu'$  Compenaatim  Att,  18B1  (oO  4t  61 

Vict,  C.  37),  9.  1  ,  'fih-^edii'H  1, 

/»  an  arbitraiioH  under  the  Workmm'»  Com^tuation 
AAt  1807,  a  ajiwfeii  &ai  Me  tseribiaui  wm  At  the 


emplojfmenf  of  a  firm  of  oon<radar»t  had  contraekd 
with  a  railway  company  for  Me  eOMtnUtio»  <(f  u  efdief  . 
While  he  woi  walking  to  hit  work,  the  teemer  leing 
foggy,  he  wui  ran  "i-cr  lii/n  (rain  and  killed  on  the  main 
line,  about  seurn  mmutee  itefore  the  time  for  the  com- 
metuxment  of  work  and  at  a  diabmee  (/  owMf  ISO  yards 
from  the  place  of  work. 

Held,  by  A.  L.  Smith  and  YaoghaD  Williams,  L.JJ. 
(Komer,  L.J.,  disaenting),  that  tiert  WM  tuthing  to 
juttify  the  county  court  jwlg«  in  hMing  Uud  the  ooPMHif 
arose  o«rf  ^«mi  in  Me  eowne  the  workman'*  soipfey 
ment. 

Appeal  from  the  decision  of  the  jud^e  of  the 
Newport  County  Oooxt  in  an  arbitration  under  the 
Workmen's  Oompenwtion  Aot,  1897> 

The  applioaat  wee  the  widow  ol  n  workmen  who 

had  met  with  M*  death  in  ooneeqaenoo  of  acddental 

injuries  whde  in  the  pnii>loyiiient  of  a  firoi  of  con- 
traotors,  who  had  cuntracte<l  with  the  Great  Western 
Railway  Co,  for  the  oonstruction  of  sidings  in  con- 
nection with  the  oomnany's  line  of  railway  between 
Newport  and  Chnfis.  Tlie  workmen  tmgklpd  by 
the  oODtKBot«re  on  this  work  had  soeeei  to  the 
premiaee  of  fhe  railway  oompauy  by  one  or  other  of 
two  gates — viz.,  the  Waterloo  gate  on  the  south  side 
of  the  main  line,  and  the  Maesglas  gate  on  the  north 
side. 

The  dect-tuttid  vjan  a  garger,  and  thu  gitng  Of 
which  he  was  in  charge  was  rngaged  in  heUaeting 
a  siding  on  the  south  nde  of  the  main  line. 

On  the  morning  of  the  12th  of  November,  1S93, 
whQe  the  deceased  was  walking  to  hie  work,  the 
w«afh«r  feeing  very  foggy,  he  was  mn  over  of  an 

e^;,  r.  s^s  train  on  the  main  line  and  was  killed.  So 

wui  k  was  to  havft  commenced  at 
The  accident  hai)pened  at  tv 


a.m. 

I  iu.,ein  diMenoe 


(o.)  Bepocted  by  F.  Q.  Bvokib,  Beq.,  Sarrietar- 
at-I(»w. 


of  H>K)ut  laO  yards  from  the  siding. 

Thoro  was  no  evidenoe  ee  tO  whethar  ihe  deceased 
entered  the  lailwaf  oonipBB7*a  premises  by  the 
Haeeglas  gate,  in  widoh  oeee  it  would  have  been 
neoessary  for  him  to  cross  the  main  line,  or  by  the 
Waterloo  gate,  in  which  case  it  would  not  have  been 
neceesary  for  him  to  cross  the  main  line.  He  had 
been  told  by  the  contractors*  foreman  to  oome  upon 
the  line  by  the  Wat><rloo  gate,  whidi  WHO  the  more 
convenient  gate  for  him. 

The  onnn^  GOort  judge  drew  the  inference  that  the 
deoeeeed  eame  <m  to  the  line  Inr  the  Waterloo  gate, 
and  Inst  his  wsy  in  the  log,  and  he  wae  of  opinion 
that,  by  whicbevcr  gate  the  deceased  carne  on  1*3  the 
line,  he  began  his  day's  work  when  he  got  ur>on  the 
company's  premises  in  on!  r  n  to  liis  work.  He 
accordingly  held  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  of  the  deceased,  and  he 
made  an  award  io  hvoar  of  the  applkaat. 
Theemployera  appealed. 

Snegg,  Q.C.,  and  .1.  </.  David,  for  the  appellants. — 
Hm  acoid^t  did  not  arise  out  of  and  in  the  course  of 
the  employment  of  the  deoeosed.  It  happened  at  n 
time  before  his  work  had  oommenoed  ana  at  a  plaoa 
some  distance  fnnn  the  loeelify  of  his  work.  The 
employers  had  no  control  over  the  place  where  he  was 
killed.  The  county  court  judge  thought  that  the 
employers  wem  under  iin  obligation  toob:Mina  license 
from  the  railwtiy  company  to  eiuible  the  deceased  to 
got  to  his  work,  and  that,  while  In-  was  going  t-ii  his 
work  under  that  license  he  wait  in  the  course  of  hie 
employment:  eee  Brydon  v.  Stenxirt,  2  Meoq*  30. 
Bat  tiieco  wtM  no  neoeeeity  for  him  to  go  npon  Vam 
xtuSn  line  at  all.  The  ooonty  eonrt  judge  a3ao  baeed 
his  decision  cu  T  ;  v.  Mi'Jhiinl  llailivn'/  Co.,  L.  R. 
1  C.  P.  291.  14  W.  K.  C.  L.  Dig.  ;  but  that  case  is 
distinguishable  from  this. 

Moid^ut  /riwA»  for  the  nspoodant.— It  i«  not 
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necessary  to  contend  that  in  every  case  where  a  work- 
man is  injured  while  on  his  way  to  his  work  the  Act 
appliee.  Each  case  depends  on  it«  own  drcooutancee, 
ana  there  u  no  roMon  h«re  for  interfering  with  the 
finding  of  the  county  court  judge.  This  case  is 
analogous  to  that  where  a  workman  employed  on 
work  in  a  ]^  irt  i  uiar  cormi  of  l  quarry  meeta  with  an 
accident  while  pataing  through  the  quarry  to  hia  place 
of  work,  or  where  a  man  employed  on  an  upper  floor 
of  a  factory  meeta  with  aa  Mda«nt  on  ft  lower  floor 
while  proceeding  to  his  work. 

A.  L.  SmiTU,  L.J. — This  case  raises  an  important  | 
question — viz.,  whether  an  employer  is  liable  under 
the  Workmen's  GomptOMtion  Aot  for  accideoital 
injury  suftiMniOfl  ^7,*  woilanan  while  going  to  his 
work.     I  do  not  think  it  can  hr-  mid  as  an  abstract 
pro]jontion  that  an  employer  m  under  such  a  liability. 
The  employment  to  whit  h  the  Act  applies  is  employ- 
ment on  or  iu  or  about  a  railway,  {atiiorjt  or  one 
of  the  other  localities  speciflea    in  leotiaa  7. 
sab-soction  1.     I  caunot  say  thiit  injuries  su9tained 
by    a    man   while   he   in   goiug   to   his  employ- 
ment arise  out  of  his  employment  on,  in,  or  about  the 
railway*  factory,  or  uthw  locality  where  the  employ- 
nmi  takes  place.    In  this  case  the  employers,  who 
wers  oontra<:tor8,  had  undertaken  the  work  of  bullast- 
ing  a  siding,  which  was  at  the  side  of  th(>  Great 
t(  ta  main  railway  line,  and  tho  deceased  man 
waa  employed  by  them  on  that  work.   The  ooutrac- 
ton  had  oontrol  over  the  siding,  but  thsj  lud  no  con- 
trol oi?or  Um  main  Vum-  on  whidi  the  man  was  killed. 
Tliere  wers  two  v  uy  s  by  which  the  deossesd  might 
have  ^one  to  his  work.    If  he  went  b^  the  Waterloo 
gate  it  woidd  not  be  aeoe««ary  for  huu  to  go  upon 
the  main  line  at  all.    If  he  went  bj  the  other 
gnte  be  wonld  Jwto  to  okbs  the  main  line.  He 
wee  foonid  deed  on  the  main  line,  and  appecently 
he    had    wallted    lilong    it  some  way  and  had 
then  been  run  over  in  the  fog  aud  kified.  Now, 
did  the  accident  arise  out  of  and  in  the  course  of  his 
employment  'r   Hi«  employment  wee  on  the  stdiog, 
and  not  at  all  on  tiie  nm  line  of  the  Cheat  Western 
Railway.    It  wa£  no  part  of  his  contract  of  nnploy- 
meut  that  he  should  go  to  his  emjdoyment  by  any 
particular  way.    While  he  was  on  his  way  to  his  work, 
some  seven  minuteg  before  the  time  at  which  his  work 
was  to  commence,  and  before  he  had  reached  the 
looalify  where  his  work  was  to  be  done,  he  met  with 
his  death.    It  is  said  that  this  cane  resembles  that  of  a 
V.  rkiium  being  killed  by  an  tu  i  1  rut  m  u  l>trge  quarry 
while  ou  his  way  to  his  work  in  a  particular  comer  of 
Vb»  quBrnttf,  or  of  a  man  whoas  employment  is 
oaja  vpif»  floor  of  *  iaotoijr  meeting  with  an 
aeeident  <m  n  lower  floor  while  on  his  way 
to  his  work.   But  in  the  suppdsi  1  juses  (lif  employers 
would  have  the  control  of  tho  whole  iniarry  or  fac- 
toiT.  This  case  seems  to  me  to  be  qnttedUbrant,  and 
to  be  more  similar  to  that  of  a  man  meotinff  with  an 
aeddent  while  going  along  a  highway  to  nis  work. 
There  wa.s  no  contract  hero  between  the  employers 
and  tho  workman  that  tbti  umploymeut  should  extend 
so  fis  to  embrace  within  it  matters  occurring  before 
the  time  lor  tho  oommenosnumt  of  the  work  and  not 
upon  the  locality  where  the  work  was  to  be  done, 
^d  I  think  tho  county  court  judge  was  wrong  in 
holding  that  there  waa  aiiyluiug  in  tho  facts  to  show 
that  the  employment  was  so  extended.     It  was 
suggested  that  the  employers  were  under  aa  obli^- 
tlon  to  obtain  n  Uoenee  for  the  workman  to  eross  %e 
line,  and  tho  case  of  Br y don  v.  Sf'  /^art  wat  r-  '.-rriMl 
to  as  an  authority  to  show  that  the  workman  while 
going  along  or  across  the  line  was  iu  the  course  of 
his  employment.  In  my  opinion,  that  oase  does  not 
fofemtha  present  oaae^  aid  I  oamwt  think  «h«t  the 


deceased's  work  began  when  he  came  upon  tiir 
premises  of  the  railway  company  and  was  rtill  gniof 
to  his  work.  The  case  of  Tumtey  v.  Midland  limvuf 
Co.  seems  to  me  to  be  distinguishable  from  thii  cHa, 
I  therefore  think  that  the  aoddent  did  not  sow  out 
of  and  in  the  course  of  the  employmmt  of  tki 
deesaaed,  and  thai  tha  aiipaal  mnst  be  sDowsd. 

YAUanAN  Wilttams,  T,,J. — I  am  of  tha  ho* 
opinion.    I  do  uot  agree  with  the  oondnaioiii  oi  Uv 
at  which  the  comity  court  judge  arrived,  bat  1  nng- 
nice  that  be  grnpled  with  the  qoaitiflai  of  lav  vW  , 
he  had  to  deeidlh  The  q^ueatioB  is  whslhv  «b  it 
ffict-s  H.5  foimd  by  him  this  scri rim t  was  an  aodd-L; 
which  arose  out  of  and  in  the  oourse  of  th«  msyifj- 
ment  of  the  deceased.   It  occurred  befbie  tke  iiiiK 
T^eut  bf  tibe  oontnaot  between  the  vtttm,  AskAp 
man's  wodc  was  io  b^n,  and  banm  hssninl  it 
the  plaoe  wherp  tho  work  was  to  be  done.  The(5oai^T 
court  judge  came  to  this  cooolnsion,  that,  as  n  i^er^ 
proposition,  a  workman's  employment  does  cot  iKtin 
until  he  gets  to  the  plaoe  where  he  has  to  do lii 
work,  but  thatk  the  dxuntian  of  the  emfdojmat  mf  | 
be  amplified  by  rpason  of  the  natiu-e  of  th«  eaploj- 
ment.    The  Ca^a      Jin/don  t.  SUicart  w*s  cited  bafon 
him,  and  ho  asked  hiniH'  li  whether  the  fa^-ts  of  tliij 
case  showed  anything  arising  out  of  the  oootnct  U  ' 
employment  which  had  the  effect  of  thus  amplifyiaf 
the  duration  of  iJie  employment,  and  he  found  thMt 
state  of  things  did  exist  which,  as  he  thought.  isToWdd  i 
some  duty  on  the  [Kir t       the  einpln y.  r  r.  ifirdj  th* 
workman  even  before  the  workman  arrivaii  »t  ttit 
place  of  his  work,  and  he  aoQOidin|^f  haU  thai  tlm 
accident  arose  in  tiie  oourse  of      enmoqpBMtd  Ibi 
deceased.   I  urive  at  a  different  coodnfloe.  Otttr 
facts  I  think  flinf        .  luployer  owed  no  such  oKi|»- 
tion  to  the  workman  as  would  have  Uw  ei!i«t  o< 
extending  the  duration  of  the  employment  lo  m 
make  this  aeddent  an  aooidsnt  arising  in  tlw  cam 
of  tiie  employment,   la  my  opinion  the  m\icjs 
was  bound  tc  <  I  tiin  a  license  for  the  workmia  t  , 
upon  the  railway  company's  premistis  so  as  to  <a;.,>^ 
huu  to  get  to  his  work  without  being  a  trespaisK. 
bat  the  employer  was  not  under  any  obligation  to  tkt 
workman,  either  by  giving  warning  as  to  ths  mnsiv 
of  trains  or  otherwise,  to  take  care  of  him  vhik 
oroesiiig  the  line.     I  think  that   at  the  tim^'  of 
the  accident  the  employer  had  no  duty  to»irdj 
the  deoeased,  and  that  there  was  nothing  in  ftt 
nalme  of  tiie  employment  to  oKtend  its  dmsnon.  1» 
to  tl:e  cr>.5P  whi  jb  has  bopti   suggested  of  a  w 
meeti;^g  with  nu  iicrident  in  !i  factory  while  gou;g'- 
his  work  in  miotli  r  part  of  the  same  factory,  if  tJr 
whole  factory  was  not  under  the  oon^t>l  of  tb«  mas't 
employer,  the  suggested  case  does  not  tsait  As 
oonsideratioa  of  uie  present  case,  for  it  is  i'ltn  ff 
idem  with  it.     If,  on  the  other  hand,  tha  ^ih 
factory  wn,  nnd.  t  *h(  control  of  the  employsr,  tht 
oase  is  useless  as  an  analogy,  unless  it  is  also  expliin^- 
why  the  case  of  a  factory  not  all  under  the  ooetnlc: 
the  empiover  should  be  treated  as  analogoosto  It* 
ease  of  n  factory  which  is  all  under  the  ooabsl  ^ 
the  employer. 

BoxXB,  LJ.— I  differ  from  my  learned  bre|^ 
with  much  diffidence.    But  the  county  court  jn^ 
has  found  th:it  thiN  nocident  aruse  n'-it  •:<'.  ;ivi 
oourse  of  the  employment  of  the  decease'l  m*c.  si 
I  think  there  was  evidtmoa  fddch  justified  him  u  * 
doinK>  Mid  that  therefore  wa  on^it  not  to  dtfir  fr«f 
his  finding.  The  place  where  the  deoesssd  sHst 
work  had  to  be  done  was  surrounded  by  railway  li"" 
aud  he  had  to  cross  what  might  be  called  a  daag«r'^- 
Kone  in  order  to  get  to  his  work.    It  waa  d«ari.f 
neoesaary  for  him  to  have  through  the  ixntnd^* 
Ji«siHa  to  go  upon  tba  nilwaj  eompony's  pnoa**- 
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ThAt  lioenae  waa  obtained  aTi<!  pivmi  Ly  iiuiiliLutir.n, 
uid  at  the  time  of  the  aootdoDt  the  doceaaed  man  ^^ 
icting  under  it.  In  my  opinion  the  contractors  wert: 
not  Sm  fan  all  obligation  towaxda  the  workman 
lAak  hB  wn  going  aoroM  ndlway  compauy's 
pn-r  iip':  to  p  t  fn  his  v,'ot\,  and  I  think  that  his 
aii]<iuymeut  commenocd  wbw  he  benn  to  act  under 
the  license  and  go  upon  the  company^  premiaee.  Tho 
new  which  the  oovntj  oonrt  jndge  took  of  the  dr- 
comiteiHM  Hflmt  to  me  to  m  oorrwjt,  and  I  think 
ftiose  circuinatanoes  show  thnf  thf>  TtiJir.  v/ns  acting  in 
the  course  of  his  eiupioyim^iit,  iuiJ  tuut  Lhe  accideut 
0.-090  out  of  his  employment.  I  do  not  think  tbiit  I 
111  :  iwund  to  say  that  he  was  not  acting  in  the  conne 
;  bia  emploTniait  nntfl  hb  work  had  actually  begun. 
Tlecaae  of  Ilryhu,  r.  Stfu-art  teamn  to  ho  in  point. 
In  my  opinion  this  case  is  like  that  of  a  man  who  is 
employe*  1  in  ;^  particular  part  of  a  factory,  and  has 
to  go  through  the  rent  of  the  laatory  to  get  to  his 
vort.  If,  while  so  going  to  his  work,  he  sustained 
accidental  injuriee,  he  would  have  sustained  those 
is j  dries  in  the  oourse  of  his  employment.  It  is  said 
that  that  ruse  is  diffetMil  fnim  (lii*,  hi'ijuuse  the 
factory  would  aXL  belong  to  the  same  employer.  But 
I  think  flMt  ttlSl  CMe  is  analogous,  for  the  contractors 
bad  soMtMnrar  ovar  tfaa  lin*  wbiflhliad  to  be  ocosaed. 
I  not  flUnk  that  fiiii  oaseis  like  that  of  a  iracfanan 
who  mefts  with  an  ac.  i  L  nt  \vhile  going  along  a 
puUio  highway  to  his  work.  lu  my  opinion,  there- 
tea^  APIMel  oo^t  to-be  dlgmiwM* 
Apjimi  allou  e'l. 

SoUdtoia  for  the  araellant*,  W*  Ewrd  4b  &>iw,  for 
Ainif    Bvatu,  Otxwf. 

Solicitors  for  the  respondent,  Jfefai^e    Skatrpe,  for 
P.  JoM-JU^fdt  Bany  Dook. 


(A.  L.  f>miih,  Yaugbtiu  Williams,  /  April  2U. 

and  Bomer,  L.JJ.)  j 

Couma&ionKm.  (a.) 

Matkt  md  •ervatd—EmpU/ytt**  UoibilUy—AcoidaU  to 

Mffanon — Employ  n^rtit  "on  or  inorabmtt  enjiriffriitii 
vm'h**—Workiftitn»  Cvmpenaation  Act,  1897  (60  tfc  til 
Vid,  c.  37),  f.  7. 

J  workman  was  employed  on  a  eteam  dredger  in  a 
iarhour,  part  of  hit  duty  heimj  to  take  a  harye  fiUed 
>vi!h  mu'l  ir/tich  hu'l  hvrn  ilrtJ'jfd  up,  a  milr  and 
"•half  out  to  $m  awl  to  deposit  the  mud  Uure,  The 

rkman,  while  depositing  im  nmd  a  miie  amd  a-hal/ 

ol  MO,  was  •ly urai. 

Betd,  that  {a$tttming  (hat  the  work  carried  on  in  the 

iUam  dredger  cun-dHntud  "  engineer iny  work"  within 
action  "  of  ifir  iV'rrkmcn'a  Comi>etuation  Art,  1897)  the 
'wrkmau  was  not  injured  *'  on  or  in  or  abotU  "  the  main 
l«nUljf  o/tke  mgimeering  work^  and  was  mat,  there/ore, 

«MM  f»  COHMSMBCiBR. 

The  words  "mg^mriitg  work  "  t»  ssetsm  7  indicate 

loadity.  • 

Appeal  Inm  an  vwui  d  fbe  judge  of  Um  Wkiie- 
Uven  County  Oovctnte  fiM  WodBnca*!  Oompansa- 
tioo  Act,  isa7. 

The  appellant,  Ann  Chambers,  was  the  widow  of  a 
workman  who  waa  IdUed  while  i&  the  enspkmiient  of 
tiie  respandsnli^  flm  mtUtiiafMi  Sbrbour  Oommis- 


(o.)  BspOKtadby  W.  F.  Barey.  Eiq..  Baniator-afr* 


TIn>  r('S[_ioiiih'iit.^  riwnO';!  ;i  st^jiiiii  clredger,  which  wns 
used  tor  tlredging  their  harbour,  and  some  hoppers, 
into  which  the  spoil  which  was  dredged  up  was 
eoiptaed,  end  the  umpen  when  Med  weie  towed 
abottl  •  iiiDe  and  ■•Inlf  ovt  to  we,  end  the  spoU 
emptied  out.  Two  of  the  labourers  who  were  employed 
on  the  dredger  went  out  in  turn  with  the  hoppers  to 
sea.  Upon  the  day  in  question  the  deoeasod  went 
with  another  mail  out  in  a  hopper,  and  when  the 
hopper  got  a  mUe  mod  a-kalr  otti  the  deoeaaed 
knocked  out  the  bolts  which  fipt'^ned  thn  doors  at  the 
bottom  of  the  hopper,  and  su  oiHiued  the  doors  imd 
let  out  the  spoil.  Just  as  ho  (lid  so  a  sea  struck  the 
hopper,  and  the  deceased  fell  into  the  well  and  was 
earned  with  tlie  spoil  into  the  sea  and  was  drowned. 

The  county  court  judge  held  that  tho  deccasf?d  man 
was  at  the  time  of  the  accident  employed  as  a  Boauukn, 
and  that  therefore  the  Act  did  not  aj)|  1> .  Ho  was 
also  of  opinion  that  the  deceased  was  nut  employed  at 
the  time  of  the  accident  "  on  or  in  or  about  an  en* 
gineering  work"  within  tho  meaning  of  section  7, 
Bub-seotaon  1,  of  the  Act.  Ho  accordin^rly  held  that 
the  appellant  could  not  recover  comj)      I'l.  u 

By  section  7,  sub-section  1,  of  the  \V  orkmeu's  Com- 
pensation Act,  ICH>7,  **  flie  Aot  shall  apply  only  to 
employment  on  or  iu  or  about  a  railway, 

factory,  mine,  quarry,  or  engineering  work.  .  .  .** 
By  sub-Ht'ot i' >u  2  "'engineering  work'  meaiia  any 
work  of  construction  or  iteration  or  repair  of  a  rail- 
road^ harbour,  dock,  canal,  or  sewer,  and  includes 
any  other  work  for  the  ooiiatraotion«  elteretioa,  or 
repair  of  wMdi  medbiaevy  driven  hf  efeMun,  water, 
or  other  power  is  used." 

Sheph'rd  TJffh,  for  the  appellant.— Tho  dredger  wa« 
worked  by  nteum,  and  was  emfjloyed  in  the  repair  of 
the  harbour.  Tho  work,  thonifore,  wlii  h  was  being 
carried  on  was  "  engineehug  work  "  within  the  defini- 
tion of  those  words  in  section  7,  sub-section  2,  of  the 
Workmen's  Compensation  Act,  1H97.  The  deceased 
man  was  employed  on  the  dredger,  and  it  was  his 
duty,  when  his  turn  came,  to  take  the  hopj^er  out  to 
sea  aud  deposit  the  mud  there.  The  wbote  operation 
constituted  one  job.  as  it  was  neceaiary  to  oairy  the 
nmd  out  to  The  deceased  men  wes,  tlMiefoNk 
at  the  time  of  his  death  employed  "on  or  in  or  aboat 
an  onpinoering  work"  within  section  7,  sub-section  1, 
of  the  Act.  In  that  sub-section  tho  words  "  railway, 
factory,  mine,  i^uarry,"  indicate  locality.  But 
"  engineering  work  "  doea  no^  the  word  "  work  "  in* 
dicatwg  the  operationa  oenied  on. 

Rnfj'j  '  '  Aiid  A*  Fowett,  for  the  respondent.— 
Asmmiug  for  the  purposes  of  the  ergninent  tliet  this 
was  KD.  engineering  work,  the  deceased  matt  was  not 

employed  at  the  time  of  his  death  on  or  in  or  about 
engineering  work.  "Engineering  work"  aignities 
lo^ity.  The  expression  follows  words  in  section  7, 
sub-section  1.  which  are  clecffly  words  of  locality,  and 
the  definition  of  engineering  work  in  inb-eaction  2 
imylio-^  locality.  Thn  words  "on  or  in  or  about" 
ttiguiiy  locality,  that  is,  the  place  where  the  eugiu>'ering 
work  is  being  carrioil  on.  Tho  engint-ering  work  was 
here  being  carried  on  in  the  steam  dredger,  and  the 
deceased  man  could  not  he  said  to  have  besa  killed 
on  or  in  or  al>out  the  locality  ol  that  work. 

Shephrrd  LiUlt  replied. 

A.  L.  .Smith,  L.J. — In  my  opinion  the  decision  of 
the  county  court  judge  mu.st  be  affirmed,  but  not  u]>on 
the  first  ground  stated  by  the  county  court  judge. 
The  deoeasod  man  was  employed  to  a  certain  extent 
upon  a  st^am  dredger  UHed  for  dredging  the  harbour. 
When  the  tuud  was  dredged  up  from  the  bottom  of 
the  harbjur  it  was  einpti*^'!  into  a  hopper,  and  it  was 
the  doty  of  two  of  the  men  employea  on  the  steam 
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drpilgf-  ti  t  kl:'  'bohoi);>('r  out  (  ■  h.  u  to  s  dutaoco  of 
about  a,  mile  and  a-btiif  from  thu  harboor,  and  to 
deposit  ihe  mud  there.  The  deoeased  man  baviog 
Mliiltfld  in  taking  one  of  the  hoppen  out  to  sea  was 
1dU«d  ^ite  emptytog  tbe  mud  oat  of  th«  hopper. 
The  question  we  have  to  determitw  ia  whether  the 
deceased  man  was  at  the  time  of  the  accident  employed 
"on  or  in  or  about  Bnginofring  work"  within  the 
meaning  of  n't'tion  1  of  tiw-  Workmen's  Conipansation 
Act,  1897.  Suli-section  1  of  tlint  section  provides  that 
"  this  Act  shall  apply  only  to  employment  ...  on 
or  in  or  about  a  railway,  factory,  mine,  quairy." 
Stepping  therst  words  Mmouly  indimte 

locality.  Thtn  fellow  tbe  words  "or  engineoing 
work."  Themateri  1.1  v  rds  arp  therefore  "  on  or  in  or 
about  engineering  work."  For  somo  tiiuf  I  doubted 
whether  those  words  indicated  locality,  but  I  have 
come  to  the  conclusion  that  they  do.  because,  as  my 
brother  Vaugban  Williams  has  pointed  out,  when  the 
definition  of  eoigiDeering  work  m  snb-ieotion  2  is 
Icolrod  at,  it  w«iiw  to  ib«  that  tlw  words  ttiore  used 
all  iudi(;ate  locality.  Tberefor»>,  in  order  to  bring  the 
lAse  within  the  Act  the  workman  must  have  been 
enniloycd  at  tho  time  oi  the  Hccident  on  or  in  or 
about  the  main  locality  of  the  engineering  work. 
Thore  ham  been  two  cases  dealing  with  the  words 
"oaorin  or  abont."  In  FtuaeU  r.  Arown,  anfr.  p. 
140,  [ISSV]  1  Q.  B.  107,  »  workman  in  the  emi  iMy 
ment  of  the  owners  of  a  factory  was  cngiiged  in 
loading  tiuiher  on  to  a  e.irt  ata-ndiug  in  the  street^  just 
outside  the  factory  gate,  and  he  was  killed  while 
doing  so.  The  county  court  judge  held  that  he  was 
"  about "  tbe  factory,  and  we  upheld  bia  decision, 
mjiag  th»t  the  word  "about"  WM  Ml  mUmrgag 
wotd,  and  was  intended  to  cover  more  than  ^b» 
words  "  on  or  in,"  and  I  said  that  "  about "  meant 
in  close  propinquity  to  the  factory.  Then  came 
the  case  of  I.ux-lh  v.  Ihhnfviu,  aff-,  jn  50€, 
where  »  oartsr  in  tbe  tituplgymeut  of  a  miller,  the 
mill  bdng  a  factory,  was  delivering  sacks  of  flour 
about  one  and  a-iialf  miles  awny  from  the  mill  when 
he  met  with  an  MOidrat.  Tbe  county  court  judge 
held  that  the  carter  was  not  employed  "  about "  the 
factory  when  he  was  injured,  ana  wn  affirmed  his 
decision.  Tho  question,  therefore,  in  the  jireseiit  cyisois 
whethiT  the  de(;ea»<»'<i  niiiu  wa.s  at  the  time  of  the 
accident  "on  or  in  or  aliout"  the  I'^c^lity  named  - 
tliat  is,  tbe  engit-eering  work  carried  ou  in  the 
dredgor.  I  do  not  think  it  can  bo  said  that  the 
deOBMed  man  was  killed  on  or  in  or  about  tho 
engineoring  worlt.  If,  for  instance,  snpposing  such  a 
thing  possible,  the  mud  had  been  taken  away  from 
the  drrager  in  carts,  instead  of  in  hopp^-s,  and  the 
accident  had  liaiipened  wh^n  tho  cart  wa.s  being 
emptied  at  a  place  a  uiile  and  a-half  away  from  the 
ledger,  to  my  mind  the  Aotwootd  doHly  not  have 
wpbed.  I  decide  in  this  CMS  notUag  more  than 
ttst  the  deceased  man  was  not  Utied  vfifle  employed 
on  or  in  or  about  wfamt  hss  bsso  Msamsd  to  be 
engineering  work. 

YAVOHABr  WixiJAiis  end  Bomhb,  KU.,  oononned 

Appeal  dttmisttd, 

Solidtoni  lor  the  Mpetlant,  Hddett  Bio/lmU,  & 
WtHion,  for  JP.  AUtr,  mftebnTOD. 

Solicitors  for  the  regp (indents,  TP.  Hvtd  ^  Son,  tor 
if,  M,  Chajman,  Whitehaven. 


From  Chan.  Div.  ^ 
(lindley.  H.B.,  and  Rigby  and  >  April  22. 

yengbea  WiUiatts,  LJI.)  S 

Ca8t.vkr-TCri,i,nt.u  Alkali  Co.  (Li\fiTED;  Coiooi- 

ClAL  Ds\'KLOFM£MT  CoRfOKATIOir  (LlMITD)).  (a.) 
Patmt — ^uiiculart  of  obfectioru — Skortkand  writtt't 
Iroitfcrifrf  o/  emdmot—Ooitt—PatenU,  Detigiu,  and 
Trade-Markt  Ad,  1883  (46  A  47  Fid,  c.  57),  «.  29, 


In  pattat  acUau  the  tdUed  nmeUee  ia  ttot  eertificaUs 
tsndtr  teeHom  IP,  sn^-seelfoA  6,  Me  AricafS,  Daignt, 
taul  Trwlt-MarJu  Art.  1883,  are  always  granted  tnaito 
Kcwre  ff)  the.  party  delivering  the  partir.tUar$  the  wd$  o/ 

fi^'rythiiiij  r-^iii'^'Hithli/  a>,i{  proffrly  in-'frt''d  in  th'-m, 
although  he  may  fail  to  prove  the  gpedjk  objedtion  under 
which  UteddgOtipurtkiaan  mag  hti 


hi  the  above  patent  action,  tried  by  Bigkam,  J.' 
defences  of  auticipatioa,  disconformity,  and  waut  of 
Hubjoct- matter  were  raised,  with  numerous  ]>articnl&ri 
of  objections.  At  the  trial  all  the  issues  were  fouiui 
in  favour  of  the  plaintiffii. 

The  defendants  appealed,  and  the  Ckwut  of  Ag^tl 
aUowed  the  appeal  (Yaughan  IViDianis,  ttJ.,  Qi> 
senting}. 

The  defendants  then  applied  for  the  coats  oi  three 
copies  of  th--  tr:;nscript  of  the  sliortiiend  noCssof  tbs 
proceedings  at  the  tnal. 

T.  aVrsU.  Q.C.,  AMury.  Q.C.,  IffleCbnfar,  tad 

J.  II.  Oray,  for  the  appellants. 

MouUm,  Q.Cu  Bou^/m,  Q.C.,  J.  G.  Qrakm, 
A.  J.  WMer,  and  Lord  JMsrf  OteH,  for  fik*  tespon* 
dents. 

OW,  mh.  isdL 

April  22.— Ihe  written  jmigoHNit  of  the  eonitwu 

delivered  by 

LmDLBY,  M.R. — Tbe  appeal  in  this  case  having 
been  allowed  with  costs  we  have  to  consider  whether 
the  ooNtM  of  the  shorthand  writer's  transcript  of  the 
evidence  should  be  allowed,  and  what  certificate  we 
ought  to  give  under  section  29,  sub-section  6,  of  tbe 
Patents  Act,  1883,  relating  to  particulars  of  objections. 
As  regards  the  shorthand  tnuoBcript  of  the  evidence, 
it  waa  takffn  and  rwferrBd  to  day  by  day  in  the  court 
below,  and  three  cojuea  of  it  wen*  really  necesaary  to 
enable  this  court  to  follow  the  arjgnment.  The  costs 
iucurrol  by  the  appellants  in  obtandpg  not  ooly  tboee 
copies  but  abio  such  other  oofiies  es  inm  nesonatalj 
required  for  the  purposes  of  their  appeal  oa^^tbare- 
fore  to  be  allowed  them. 

As  regards  the  particulars  of  objeotioTis,  the 
defendants  rui.sod  eight  objection.t  to  the  plaintiifs' 
patent,  and  the  second,  which,  was  want  of  nov«ity, 
was  followed  hf  a  list  of  patents  said  to  be  anticipa- 
tions.  They  were  not  anttcipations,  aad  the  ssooad 
objection  was  not  proved.  Bnt  a  Inowladgs 
of  the  jiatonta  enumcrsted  in  the  list,  with  one 
exception  ;[Petres')  was  really  necessary  to  enable  tbe 
court  to  understand  the  subject-m  i-i<  r  ( j  which  the 
patent  rtiJated  and  the  state  of  knowledge  whick 
£  I  ioug  conversant  with  that  Mubjeot  had  aitbedlla 
of  the  patent.  We  f^t  »  difficnlty,  however,  io 
adopting  the  onUiiary  form  of  order  owing  to  tts 
objection  for  want  of  novelty.  The  particulars  to 
which  the  Act  refers  are  not  confined  to  the  objeo- 
tioiiB,  but  iiiclude  whatever  is  stated  will  be  relied 
upon  by  the  party  delivering  them.  The  specifica- 
tions enumerated  under  the  second  objection  an 
partioolan  within  the  meaning  <»f  the  eeotion  qoitt 
egnnuh  as  ^  objection  itssU;  and  as  thej(withthi 

(«.)  B«|wrted  by  W.  SBAIiUlBOM  CkUXDARD,  Esq., 
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eiueption  of  Petre's)  were  all  reatouably  uud  properly 
mentioDed  in  the  deieudaut'a  particulani  of  objeotioQs 
ve  cannot  moperly  dedine  to  certify  in  the  usual 
i.jTm  thnt  the  costa  of  tlio  defeudiinta'  jxirticnlars 
Ti^ht  to  be  allowed  except  &a  regards  Petre's  s^jecifi- 
caUou  mentioned  iu  No.  2.  We  do  not  think  it 
nrcesa&ry  to  except  No8.  3  and  1,  connderin^^  the 
ii&olty  of  diatingnialiuigthe  costa,  if  any,  occasioned 
by  them  from  the  oosta  occasioned  by  the  other  par> 
ticuWa,  which  were  all  reasonable  and  proper.  Haviug 
Rgard  to  tlu-  Liiii^uii-:*-  (if  H'-i.tidn  'I'J,  tnu]  to  our  own 
limited  tiKpcricnue  iu  grunting  certiiicates  under  it, 
«*  have  thought  it  right  to  consult  our  colleaguve 
ind  om  of  the  most  expecignoad  taxing-masten 
to  the  practioe  in  these  cases.  We  are  informed  that 
certificates  under  section  20  are  always  granted  so  as 
to  sf!«ure  to  the  party  delivering  the  particulars  the 
flo^  of  eyerything  raaamably  and  properly  inserted 
n  them,  altbionglL  Be  may  fail  to  prove  the  upeoifto 
jectioo  miderwliidi  flw  delaOea  partienlan  may 
b«nuiged.  Thr  i  r  i.  tice  lias  grown  up  owing  to  the 
difficulty  of  domg  justicu  att  regards  coats  in  any 
tbor  way. 

We  vera  alao  asked  to  stay  exeontion  nnUm  the 
Mndantai*  aoiioHor  gave  Ua  penmial  vnderiakiiig 

'0  rt'jiay  the  costs  in  the  event  of  our  decision 
Itmg  reversed  in  the  House  of  Lorda.  But  ever 
since  AUoriity-General  v.  Kmirson,  38  W.  II.  102, 
Zi  Q.  B.  D.  56,  titts  court  has  said  that  it  will  not 
Bake  auy  sooh  ofder  without  some  roason  to  Joatify 
it ;  and  at  present  there  is  none  in  this  case. 

SoJidtora,  Brook,  Freeman,  JBattey,  for  Wright, 
JMK  ^  Cb.,  Idveipool;  Baker,  Bioftcr,  A  JKmwes. 


April  H;  May  13. 


Chan.  Div.  I 
Kekewiob,  J.  / 

In  re  Gjkhs. 

^1*17/ — Ltaaeholds  —  Mnrtga/je  —Inttreot  —  R'nt — C<)l'<^- 
mtdM — Ttmant  fvr  /»/« — Jiemaitidermeti — LiaOiliiy. 

Tht  Ummt  fnr  life  of  «  UtuehtUd  home  beqwathed  tu 
him  dtre-thj  urithout  the  interveniion  of  trtuteea,  and 
thru  over,  %a,  in  the  abtence  of  further  provision,  liable 
keep  cUmn  the  iiitereal  oh  a  murtguge  made  by  the 
Utiatiyr  on  the  home,  and  also  to  jtay  the  rent  reserved 
f'y,  and  perform  the  covenants  containal  in,  the  lease. 

In  re  Courtier,  Coles  v.  Courtier,  35  IV.  R.  85,  34 
Ck.  D.  136,  ought  to  be  cmstrutd  as  merely  decidiitr/  that 
the  tenant /ur  I '/'  ut,-:'i  u  l-^qtte»t  of  I'dSfhuld  i/rnji'ity 
'i'i  liaUt  fur  any  breach  ^f  rovrwmt  or  condition 
•^^ri  iiij  jjrior  in  tltt  date      ike  ttatat'/r's  death. 

In  re  Bedding,  Thompson  v.  Bedding,  45  IK.  Ji. 
«7.  [1897]  1  Ch.  876  ;  Kinghani  v.  Kingham,  [1897] 
•  /r.  Pu-i,.  170,  40  \y.  n.  Doj.  ISO;  and  In  «  Betty, 
li-tty  V.  The  Attorney -General,  [1899]  1  Ch.  821, 
'  I'ltced. 

In  te  Bariqff,  Jauae  v.  Bariiub  41  W.  &  87.  [Ib93] 
1  Ch,  61,  dwtf  ^  ra  TomliDaan,  TcmlnaQB  «.  Andraw, 
46  IT.  a,  399,  ri8961 1  Ch,  m,  not  fiiOomd, 


^  an  iBdantine  of  aaaignment  made  ob  the  90th 

Uctobwr,  1897,  the  lenaeht M  boiiNn  and  premises 
Buumemouth,  known  tt«  "  liauroewood,"  were 
kMignedto  Jolin  C^an  fartiiezMidaa  of  atarm  of 

B<iiartod  by  0. 0.  HsvauRr,  Saqt., 


eighty  years  from  the  24th  of  June,  I8!'l,  subject  to 
the  payment  of  the  rent  reaerved  by  and  performanoe 
of  the  covenants  containad  in  <ha  laaaa,  wbieh  waa 
dato  l  the  Tth  of  Decembt-r.  IhHI 

By  an  indenture  of  mortgage  made  the  Ist  of 
November,  1897,  John  Gjers  mortgaged  the  premises 
to  the  trustees  of  his  vendor  to  secure  the  sum  of 
£3,000  adfanoad  to  bfaa  by  iham  and  intaiMb 
thereon. 

By  his  will  dated  the  8th  of  November,  1892.  John 
Qjers  gave  all  hia  real  and  j  iTat  estate  to  his  son 
Lawrence  Farrar  Gjers,  Cnarles  EUiaon  Mills,  and 
John  Vernon  Cooper,  upon  trust  to  pay  to  John 
YaniOB  Cooper  ("  in  case  he  shall  act  as  executor  and 
truatoe  of  my  will*'}  a  certain  legacy,  and  upon 
further  trust*  to  pay  certain  other  sp<»cific  legacies, 
and  subject  thereto,  he  gave  deviled  and  bequeathed 
the  whole  of  his  real  and  personal  estate  to  his  son 
lAwzaBoe  Facrar  Gjen.  By  a  aeoond  oodioil  to  hia 
irin  dated  tihe  9Qk  of  Deoemlier,  1897,  JTobB  Ojen 
bequeathed  to  his  "  wife  "  (Floreoce  Longdon  Gjers) 
"  my  leasehold  house  known  as  '  Boumewood '  and 
all  the  contents  of  the  same  ...  for  her  life,  or 
ao  long  as  she  shall  remain  my  widow,  aad  liom  and 
imimawatelv  after  bar  daaih  or  aaoood  namaga  .  .  * 
T  give  and  haqnaallk  fha  aame  to  my  dan^^tar  Hilda 

absolutely." 

On  the  Hth  uf  October.  1898,  John  (ijers  di<  <l,  and 
on  the  5th  of  January,  li^,  his  will  was  proved  hy 
John  Vernon  Cooper.  On  tiie  9th  of  February,  1899, 
an  originating  snnrmons  was  taken  out  betwwn  John 
Vernon  Cooper,  the  plaintiff,  and  Florence  Longdon 
Gjers  (widow)  and  Lawri  I  armr  Gjers,  defendants, 
to  have  it  determined  whether  the  widow  of  the  tes- 
tator, as  tenant  for  life,  was  "liable  during  her  life 
to  pay  and  keep  down  the  interest  of  the  mortgaffo  " 
on  Boumewciod,*'  and  •*  to  pay  the  rent  reserved  by 
and  perform  the  covenants  and  ci  ii'lifi  m  -  <  IVi**  part 
of  the  leeatse  contaiued  in "  the  urigiual  iea«e  of  the 
7th  of  December,  1891,  *<or  by  whom  .  .  . 
the  same  interest,  lanfe,  oovana&ta,  or  oonditioiia  n- 
apeotively  ought  to  be  paid  and  parformed,**  and  for 
necessary  inquiries  and  directions. 

The  rent  and  interest  had  been  duly  paid  anci  the 
covenants  and  conditions  duly  i)erformed  uj*  to  the 
time  of  the  teatator'a  death.  The  will  contained  no 
direotiona  aa  to  tbe  qoeitton  by  whom  thaaa  bttidaoa 
should  be  borne. 

It.  J.  Parker,  for  the  executor  and  tnutee. — The 
decision  of  North,  J.,  in  fn  re  IkUy,  IhtUj  v.  The 
Attorney-Oewrul,  [1S!)[>]  1  Ch.  821,  conflicts  with 
that  in  Ih  re  Tomtinson,  Totnlimon  v.  Andrew,  46 
W.  R.  299,  [1898]  1  Ch.  232.  and  in  these  circum- 
stances the  plaintiff  oomee  to  tiie  court  for  direction. 

Qtxti^  iMummoe,  for  the  tenant  for  life.->Tha  tenant 
for  Ufa  of  tiie  leaairiudd  is  under  no  Uabili^  to  keep 

Tip  the  leasr,  though  there  are  cases  in  which  he  has 
been  held  liable,  m  from  tbe  death  of  the  testator: 
Hawkins  Hawkins,  28  W.  B.  526.  13  Ch.  D.  470; 
Ecrh^  V.  MilU,  46  W.  R.  398,  [1898]  A.  C.  360. 

(Itorgc  Northcote,  for  the  rt^iduary  legatee. — The 
tenant  for  life  is  liable  :  In  re  fted^ling,  45  W.  R.  457, 
[1897]  1  Ch.  876;  In  re  BeUjf^  and  Kingham  v. 
Kingham,  [1897]  1  Ir.  Rep.  170,  45  W.  B.  Dig.  180. 

These  cases  all  adopt  a  different  view  as  to  the 
decision  in  In  rt  Courtier,  '.ii?  W.  B.  85,  34  Ch.  D. 
136,  to  that  exprt  B«ed  in  In  re  Haring,  41  W.  R.  87i 

[1803''  1  Ch.  r.l,  anr!  In  Tomliu^on. 

lvi.ii.KWICU,  J. — The  position  of  the  question  as 
regards  the  authorities  is  such  that  I  do  not  thiuk  I 
ou|ht  to  allow  it  to  pass  b^  merely  vAyuig  that  I 
wui  dispose  of  it  in  a  oeitam  way.  The  qnestioB 
aroae  before  me  in  tba  eaaa  of  /a  re  Awwv,  Jtmt 
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T.  Bariitg,  where  the  point  no  doubt  vat  laawd 
^tilto  pla^y.   The  heaonots  otatw  tlM  osM  ihortly, 

it  was  this :  There  was  a  tenant  for  life  of  lease- 
hold property  with  no  provision  in  the  will  for 
that  teuant  for  life  boariug  the  burdens  attaching 
to  Bocb  leasehold  property,  such  as  the  payment  of 
the  rent,  repain,  and  inauraace ;  there  I  was  pressed 
far  tlie  aUo  counsel  for  the  yUriirtilfc.  Sir  Honoe 
Dairey  and  ICr.  Ingle  Joyce,  with  Iho  nmxim,  wlndi 
is  quoted  in  the  report,  "  Qui  $entit  '  oinmr'-fiim  si  ittirt 
delM  H  '11, u3."  It  went  entirely  upon  that ;  they  did 
not  think  it  necessary  to  quote  any  cases  exwpt  In 
re  Fowirr,  Fowier  v.  Odeii,  29  W.  li.  HUl,  10 
Ch.  D.  723,  decided  by  Fr^,  J.,  and  In  re 
Courtier,  (Jde>  ▼.  Omtriiert  wludi  tho  Ooort  of 
Appeal  profflMed  to  dirtinguMi  fram  tiia  fomiar 
ca«e.  Thti  cftse  wiis  argaed  on  either  side 
witli  reference  to  tliese  cases,  and  Sir  Horace  Diivcy  in 
rep>ly,  put  bis  case  entirely  on  the  distim  tiou  betwe«  n 
In  »•  Fowier  and  In  re  Voitrtier,  and  never  wont  into 
the  general  principle  at  all ;  he  oouidered  that  was 
•offioifflitly  dealt  with  hy  the  tnaxiai.  The  view 
which  I  took  wm  tibat  I  was  bound  by  f  n  re  Courtier, 
and  I  obeerve  that  the  Vice-Chaucellor  of  Ireland,  in 
the  case  of  Kingliam  t.  Kinfjham,  .says  ttiat  I  followed 
the  dedsiou  in  in  re  d'lirtii  r  with  »omo  reluctance. 
I  thought  myself  bound  by  In  re  Cvuriier,  which 
deoidea  that  a  tenant  for  life  was  not  bound  to  do 
anything  at  all,  but  that  the  butdem  must  be  borne 
by  the  estate.  Then  the  queelion  came  b^ore  Btirling, 
J,>  in  In  re  Bedding,  Ihompaon  v.  Redding,  and  he 
thought  that  I  had  misinterpreted  the  decision  in 
In  rr  CnurH'r,  and  that  all  that  the  CJourt  of  Appeal 
in  that  case  int^ded  tu  decide  was  that  the 
tenant  for  life  was  not  bound  to  fulfil  the  corenants 
so  far  as  they  were  broken  at  the  testator's 
death.  Tho  property  in  the  oan  ci  In  re 
Courtier  Wit  not  in  a  sood  and  ptOMr  ttate  «l 
repair ;  then  wete  thmga  whioh  ou^t  to  haro 
bef^n  done  to  make  the  lease  a  good  one,  and  that 
was  the  j>oint  which  the  Court  of  Appeal  decided. 
StirUng,  J.,  thought  that  the  deijision  of  the  Court  of 
Appeal  was  oouHued  to  that,  and  did  not  understand 
it  as  absolving  the  tenant  for  life  from  liability  from 
tho  date  of  the  teetator's  death  onwaxde.  Of  ooane, 
the  judgment  of  Btfrlhig.  J.,  deserved  reepeet  of  the 
profession  and  of  myself,  and  it  received  the  respect 
of  myself  in  the  oise  of  Jii  re  Ttnnliiifou ,  7\,,i:iliii.!^'>)i 
V.  Aiflrtw,  In  that  case  I  reud  In  re  (Jourtier  again 
with  ull  the  care  that  I  uould  give  to  it  in  view  of  the 
decision  of  Stirling,  J. ;  and  although  I  saw  that 
perhaps  the  hirds  juitioes  had  not*  in  Z«  re  Cb'irlwr. 
said  quite  a*  laneh  ae  I  thought.  I  wtm  unaUe  to  see 
that  the  Court  of  Appeal  had  not  decided  it  upon 
the  ground  upon  wliu:Li  I  tliDUgbt  they  had  decided. 
There  it  remains.  The  case  of  In  rr  Hiinnij  was 
not  appealed.  There  was,  therefore,  a  diffoieuce  of 
opinion  between  Stirling,  J.,  and  myself.  Then  a 
liaular  question  came  before  North,  J.,  in  the  oase 
of  In  re  Bdty,  Betty  v.  The  Atk/mey-Otnertdt  tani.  he 
gave  an  elaborate  judgment  aftt^r  fall  argument.  It 
was  a  considtfted  judgment.  He  has  gone  into  the 
oases  before  that  of  In  it  Courtier,  my  comments  upon 
whioh  ha  ha>i  cousidttrtid ;  and  he  has  gone  into  the 
law  generally  with  reference  to  a  tenancy  for  life  of 
leateholds.  Thus  he  approaches  the  case  of  In  re 
Gottrtier  from  a  judicial  aspect,  and  says  that  it 
oannot  be  intended  to  iutroduce  new  law,  and  that 
that  is  the  view  expressed  by  the  judges  who  decided 
it.  He  says :  I  can  quite  aocejit  the  decision  in  In 
re  Conrfii  r  by  limiting  it  to  the  state  of  things  existing 
at  the  testator's  death,  without  giving  it  the  more  fx- 
t<  nsive  view  whioh  Kekewich,  J.,  proposed  to  do."  And 
then  North,  J.,  refers  to  the  case  of  Eccles  v.  MilU,  46 
W.fi.  3M,  [1888]  A.  a  360,  and abo  to  a'eaw  whioh. 


although  not  binding  upon  me,  it  y«l  enlilied  to 
reepeet  and  attention — namely,  the  oaie  of  Ktmshnm 

V.  Kingham,  where  the  "Vice-chancellor  of  Ireland  also 
thotjght  that  I  had  misconstrued  In  re  Courtier, 
and  says,  *'  I  am  of  opinion  that  a  tenant  f  jr  Ufe 
whether  legal  or  equitable  is  within  the  maxim, 
Qui  $entit  commodum  tentire  dtM  d  onmJ* 
So  wo  have  theaa  time  judgai  aifoiBC  anon 
the  fame  Inui,  fha  only  diffioalty  befaiir  ttat 
I  have  tak«i  a  different  view  of  f  <  y  ''■  ■•Hier 
from  tbat  which  the  other  judges  ha?  -  tak  ii  I  aa 
not  prepared  to  say  tha',  th>!  Wu^uage  of  tin  L  jart  of 
Appeal  in  In  re  Courtier  does  not  bear  the  interpreta* 
tion  that  I  placed  upon  it.  Of  coarse  I  admit  that  it 
hi  oapahle  of  bearing  aaothar  interi«i*atiuB,  not  oa^ 
beeaaie other  judges  have  fhoagnt  tet  henoM 
language  very  oft<'ii  l>"iir^  t^ro  poasible  interpretations. 

The  view  1  take  u  tiiat  1  am  not  entitled  as  a  judge 
to  say  that  my  view  of  the  decision  in  In  r-  '  '  • 
is  the  right  one.  I  find  that  Stirling,  J.,  North,  J  ., 
UMlibaTice-Ghanoellor  of  Ireland  all  think  diffenntly 
hom  mjmU,  aolam  bound  to  active  at  the  oonaleaon 
that  I  moet  he  wrong,  and  I  will  aot  upon  that 
assumption.  It  might  seem  to  some  persons  to  be  a 
strong  line  for  me  to  take,  if  I  adhered  to  my  foroMr 
decision,  and  allowed  the  Court  of  Appeial  to  pat  it 
right.  To  my  mind  sometimes  weakness  m«y  b» 
strength  and  strength  may  be  mere  obstinacy.  I  do 
not  profess  to  say  that  I  do  not  still  think  that  the 
decision  in  In  re  Courtier  is  capable  of  two  interpret 
tations,  but  I  give  way.  I  thtofc  it  ia  the  i»t 
course  to  take.  I  most  therefore  deoida  that  m» 
tenant  for  life  must  bear  taL--M  burdens,  inclading 
insurances,  as  the  le^te  conltiui^  a  oovenaat  to  insoie. 
That  I  understand  to  be  the  view  ol  North*  J.,  and 
the  Vice-Chanoellor  of  Ireland. 

There  will,  therefore,  be  a  declaration  that  tlM 
taoani  for  Ufe  of  the  leesehold  ia  bound  dniing  hnr 
Ufe  or  widowhood  to  kaap  down  tiia  intaawt  <n  tta 
mortgage  and  pay  thaiMtaad  parfbrm  Oa  aovananU 
in  the  lease. 

Solicitofs.  HcUams,  Son,  Owtmrd,  <ft  MwUtjf,  for 
J,T,BtlkA  Ooehrtuut  Mtddl«braogh. 


Chan.  Div.  )  «*^_  mM 

Byrne,  J.  j 

In  re  Hofb's  Sntud)  BsTim. 

Ceito  f.  HnrE.  (t.) 

Srtllrd  hmd — Tenant  fur  U/<:—lleirUiom» — .S'l/r  of  kHr- 
In,, in  hy  tenant  for  life — Pecuniary  poaiiion  "f  the 
tenatd  fitr  Ufe  —  Ditcntion  i'^M—Sdtlei  Ltmd 
Alt,  18SS  (4a  A  46  Ftbl.  e.  88)»  M.  87,  89. 

The  di{-ri(i')>i'tri/  injiver  o/'  the  court  in  dire-Hug  n 
tale  of  heirlooms  under  section  37,  tub-aection  3,  of  Im 
Settled  Land  Aet,  1882,  ta  a  power  which  will  be  exer- 
cited  on  a  eonefderaMm  of  drcujMianca  of  mck 
particular  am  and  <tf1h»  inttrttU  of  the  person*  entitkdt 

Tfm  fact  that  a  tenant  for  life  has,  through  kit  <MM 
extravagance,  brought  himidf  into  pecuniary  diffiaMu 
ivill  not  iifJm-e  thr  court  U)  rflitir  him  by  ordering^tdt 
of  /uirtoom*  under  the  tedion  above  metttioned, 

Thia  wae  an  applioalion  tmder  tiie  SetOad  Lwd 

Acts. 

Lord  n.  i-  rancis  Hope  Pelham  -  Clinton  Hope 
applied  for  the  sanction  of  the  oourt  under  aeotioo 
37  of  the  Settled  Land  Aot,  1882,  to  a  oootnflt 
far  aala  into  whhA  ho  liad  antaradflor  tha  aalaol  • 

(a.)  Beportad  hj  J.  AmmB  Fimii,  Baq.t  Batililar 
al-Law* 


.^  .d  by  Google 


Y6L  XLYIL   («..mmi     THE  WEEKLY  EEPO&TEB. 


5S7 


High  Covbt. 


Xh  bx  Hora*8  BatTLKD  Ebtatbr. 


diMBODd  knomi  u       'Vftwraiar  nus  or  Hope 

DiRTnoTT:? ,  nrtt!?!^  fig  rti  hpirJoom. 

The  faiits  iii  thi  oaa<!  svijiu  its  follows:  The  Trtvernier 
Blue  or  Hoj  e  Difunond  was  a  blue  diamond  weighing 
iil  cants,  set  in  a  brooch  surrouuded  by  twenty- two 
MUiHllKi  It  was  said  to  have  formerly  been  one  of 
IIm  down  jamli  of  Looia  XIV.  of  Fnnoe.  but 
bad  only  htm  lor  •  oomps—ti^y  riiort  period 
in  the  po«ses«ion  of  the  applicant's  fauiil/.  It 
»pp«ftri5i  froui  the  evideno'  that  this  diamond 
is  not  at.  tile  jirr:sf-nf.  titm-  niii'pir  in  tho  Ronge 
of  being  thti  uaiy  known  blue  diamond  in  existuuctj. 
II  m,  liowevor,  unique  as  being  the  first  koowii,  and 
until  veosntly  the  only  known,  blue  diamond.  The 
one  of  oertaan  chattels  settled  with 
the  iatnilv  mansion-house  and  estate  of  Deep  Dene,  and 
other  real  eetates,  upon  the  applicant  for  life  under  the 
will  of  Lis  K'Trt-i'^^'^i'-'t^'er  Mrs.  Hoi*.  The  liuiiiJiiioiia 
in  the  settleojeut  were  to  the  applioant  for  life  with 
remainders  in  the  erent  of  his  aeath  without  haviug 
issue  to  his  three  sisters  in  tail  male,  with  an 
oltimate  remainder  in  fee  to  hi«  elder  brother,  the 
Dak*  of  NowoMtle.  The  income  arising  from  the 
settled  estBtee  WM  estimated  at  £15.000  to  £10,000 
a  yettr  Tin  diamond  had,  since  1894,  been  deposited 
»t  Parr's  Bank.  The  appUcuit,  who  was  bora  in 
lS6ti,  married  in  1894,  but  had  no  issue.  For  several 
years  past  he  had  been  in  eiabarrasaed  tiuauuial 
«J— ■hAmmi—  and  had  ceased  to  be  in  a  position 
to  reside  tt  the  family  mMiaion.  In  1803  he 
ajpplied  to  OUtty,  J.,  for  an  order  anthorunng 
the  sale  of  tho  Hope  collection  of  pir  turi  h  which  were 
settled  with  the  diamonds.  The  apphcatiuu  was 
opposed  by  the  parties  interested  in  remainder,  liud 
was  refosed,  Chitty,  J.,  being  of  opinion  that  no  satis- 
factory reason  for  a  sale  had  been  shewu  and  that  the 
ftppUoont's  diffiowltiwi  mra  the  lemlt  of  his  own 

eJLtlBTSgeiUM. 

lu  ISn.j  the  applicant  was  adjudged  biiiikruiit. 
lo  the  following  year,  however,  he  entered  into  a  deed 
of  arrangement  with  his  creditors  -in  1  i  i  tinn  I  his 
diaduu^.  Under  the  provtsious  uf  this  dc^  the  life 
Mtele  of  the  applicant  was  Tested  in  trustees  until  a 
•nm  of  £210^000  had  been  taiatd,  and  an  inooma  of 
£2,000  fwr  aniinni  waa  aasijpiedto  him. 

In  1S9R  the  parties  interested  in  remainder  withdrew 
their  opposition  to  the  sale  of  the  pictures,  an 
jirrniigenient  havinp;  Ur  .  n  niit  le,  for  the  ajiplication  of 
a  part  of  the  income  arising  from  such  sale  upon  the 
the  maintenance  and  edacatton  of  the  eldestscmof  the 
fiEBfc  of  tha  tenants  in  tail  in  remaindar,  and  tha  pictures 
wan  aoooidii^y  add  under  an  otdar  of  Bmner,  J. 
The  applicant  stated  in  his  affidavit  that  his  position 
had  not  been  benefltod  by  the  sale  of  the  pictures. 
There  was  a  considerable  discrei  in  .  iu  the  evidenee 
aa  to  the  Taloe  of  the  diamond.  A  jeweller  who  had 
ralued  it  on  behalf  of  the  applicant  put  it  at  about 
£lfl,dU»  which  waa  understood  to  be  the  price  at  or 
aboot  tHiieh  it  had  been  contracted  to  be  sold.  The 
parties  interested  in  remainder  anhmitted  endenoe  to 
the  effect  that  it  was  of  hr  greater  value,  and  all 

Farvdl,  Q.C,  and  MarUlli,  for  the  applicant. — 
da  only  questions  to  be  considered,  having  regard  to 
•eolioaa  37  and  5.3  of  the  Settled  Land  Act,  1882.  U 
wbatber  the  eala  of  tiia  diamond  ia  for  tha  interest  of 
■n  parties.  The  mere  hiei  tiiat  the  parties  intareated 
oppose  the  sale  ought  not  to  be  considered  :  Brurt  v. 
Mttrquit  of  Aihtbury,  41  W.  R.  31fi,  [18921  A.  C. 
366;  In  rt  Hope's  Sottlrrrunt,  9  Times*  L.  R.  506. 
The  sale  is  one  that  a  prudent  p^nou  would 
make.  The  ^f— ff'"^  is  not  an  old  family  pos- 
ia«io«f  but  n  bmm  oukMitF*  If  the  diamond  is 
aeld  Mm  antitank  will  ba  plaoad  in  a  aatiiCMtory 


High  Coubt. 


peouiianr  positioo,  and  aD  poreona  intataatad  will  ba 

practically  benefited.  The  applicant  is  willing,  how- 
ever, not  to  ask  the  court  to  approve  of  the  present 
contract,  but  will  be  satistied  with  an  order  nr  Bala 
iu  tho  usual  way  under  the  Settled  Lriind  Act. 

MuUigtiii,  and  .1.         Terrell,  for  the  parties 

interested  ai  tenants  in  tail  in  remainder.  —  The 
decision  in  liruce  v.  Aitetbury  turned  partly  ou  the 
fact  that  the  oourt  was  dealing  with  landed  property, 
and  there  the  intataats  of  tlie  tenanta  onthaeatate  had 
to  be  oonsiderad.  Bere  no  endii  qwwtiMi  oan  ariae. 
The  applicant  would  never  have  made  this  applit  a- 
tion  if  he  had  not  diasipated  the  groater  part  of  hia 
income  ;  but  this  is  no  reason  why  tho  oourt  should 
aasiet  him:  In  r-  HhkuwuV  ^  Settled  A«(ale«,  58  L.  T. 
916,  .i'i  W.  li.  Dig.  177  :  Karl  of  Radnor's  TrtuU, 
45  Cb.  D.  402.  39  W.  R.  Di^.  202.  The  court 
will  pay  attention  to  the  eentimental  feelings  of 
remaindermen.  The  sale,  if  oarried  out,  will  benefit 
only  tha  tenant  for  life :  Sutherimd  Sutherland,  42 
W.     12,  [IMS]  9  Oh.  t«e. 

Btnn,  for  the  Duke  of  Newcastle. 

J.  II.  YiMing,  for  the  mor(gag»"es. 

K,  S.  FuTil,  for  the  trusteea  of  the  will. 

Farwdi,  Q.C.^  replied. 

Bybnb.  J.~Lord  Francis  Hope,  who  ii>  the  teuaut  for 
life  of  the  eatatee  settled  under  the  will  of  Mrs.  Hope, 
applies  to  the  ooort  to  approve  a  provisional  eontraot 
for  the  sale  of  the  celebrat(>d  Hojte  diainund.  The 
applicant  hat  no  issue,  and  the  sale  is  opjKised  by  hia 
sisters,  who  are  entitled  ill  remainder  iu  tail,  and  by 
the  Duke  of  Newcastle,  in  whom  is  the  ultimate 
interest.  Lord  Frands  Hope,  iu  hi»  summons,  a8k« 
thacowt  to  aanotioB  IheBala  of  tha  diamond.  looold 
not  nnder  an^  droamstsaioee  sanotion  thia  eonltaot 
because  there  is  a  flitTr  rr^nce  between  the  experts  as  to 
the  value,  and  I  canuot  say  whether  tho  sum 
proposed  to  ba  given  tepraawte  the  lair  nuHtefe 
price. 

Bat  I  am  asked  to  decide  thi.s  matter  as 
if  it  ware  aa  applioation  to  the  court  for  the 
Bale  of  ^e  diamond  in  a  proper  way.     Aa  to 

the  way  in  which  such  a  caae  aa  this  should  bo 
considered,  there  is  an  iiui^ortmit  passage  in  tho 
judgment  of  Chitty,  L.J.  (then  Chitty,  J.),  in  tho 
case  of  Earl  of  liadnvr'a  Trmtt,  which  is  repeated 
with  approbation  by  Lord  Esher,  M.R. :  see  45 
Ch.  D.t  at  p.  418.  "I  think,  therefore,"  says  the 
Master  of  ine  Bolls,  "that  the  passage  in  tho  judg- 
ment of  Chitty,  J.,  in  which  he  lays  down  the  way  m 
which  the  law  iii  to  be  administered  in  a  oourt  of  first 
instance,  i»  correct."  "  I  desire,"  ho  says,  "  to  rerteat 
here  what  I  have  said  before,  that  the  coutrolling 
power  of  the  court  is  a  discretionary  power,  and 
that  it  most  ba  ezeroiaed  with  regard  to  all  the 
oiRmmetaaoea  of  aabb  partioolar  case,  anxiooa 
attention  being  given  to  the  eaid  cironmstaoces, 
which  vary  greatly.  For  myself  I  say  emphatically 
that  iLis  l;^c^etiou  ought  not  to  hvt  crystallued,  as  it 
would  become  in  course  of  time,  by  one  j  udge  attempt- 
ing to  prescribe  definite  rules  with  a  view  to  bmd 
other  judges  in  the  exercise  of  the  discretion  which 
the  Legislature  has  oommitted  to  them.  This  dia- 
cretion,  like  all  other  jodioial  diBoretionea  oaght  aa 
far  as  practicable  to  have  been  left  mitnunmelled  and 
'  free,  so  a.s  to  Vx!  fairly  exercised  according  to  tho 
ejdgencies  of  emsh  pttfticular  cane.  I  agree  with 
every  word  of  this,  and  say  that  this  is  the  nght  rule." 
This  does  not  mean  that  a  judge  iii  considering  the 
grounds  upon  which  he  shall  exercise  his  discretion* 
ooght  not  to  noCioe  what  other  jndffes  befoea 
Iiim  httfo  doM»  or  what  mattm  tiMgr  bad  regard  to 
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BioB  Oonx.  la  u  Hoetfa  SnxfiiD  ■mxw.— Bwnrir  v.  1Catob»  fta,  ov 


to  Kt  ukflo  iuto  cooilteation  in 

tfea  iMion  Ohittf,  J.,  far  tiis  mIs  of 

picturvH  belongiug  to  this  estate,  aiiJ  uu  that  oocaaion, 
the  tale  bflinK  o[)pi>»ed  by  the  rebi  of  the  family, 
Chitty,  J.,  refuBt'il  to  saiictiou  a  salt*  at  the  matJinco 
of  Iiord  Fiuuuw  Hopti.  2iuw  I  L^vti  heru  cerUiin 
ciruaiuBtanoe6  ezutuig  which  were  also  circuustaocM 
eziaitiDg  thexu  One  wm  that  in  th«t  oaae  th«  aoj^- 
liad  hiuuelf  made  Um  piutorat  homelMB.  %■§ 
does  not  npltly  to  the  praaent  case,  because  the  jewel 
in  question  is  probably  exactly  iu  such  castodv  as  it 
would  be — nrnnely,  at  tho  bauk — if  the  tenant  for  life 
had  not  beeu  uxtruvagaut  aud  reudered  it  impossible 
for  hiiu8«U  to  live  at  tho  family  mansion.  Another 
aiguoMut  brouj^t  forward  both  than  nad  now  was 
tfieihiMiCBat  pontiou  of  the  appUoauL  This  i^  not 
»  dRnmtMM  wliioh  afleota  u»  s«il  «l  tho  faniily 
•nd  thow  who  may  siiooeed  him»  and  liiia  too  to  a 
drcnmstance  ( I  do  n  t  wish  to  use  any  harsh  torui) 
which  has  bfeeu  brought  about  by  the  apijlicaut's 
extraviigaiioo,  and  I  iiavo  said  b«fore  aud  I  uow 
repeat  that  the  fact  of  a  tttnant  for  life  haviug  got 
bixuself  into  diflicuities  is  not  a  circumstance  which 
ought  to  have  weight  in  dodding  in  lavoof  of  a  aalih 
Thsa  the  learned  judge  had  in  that  obm  to  oousider, 
what  I  havfi  also  to  ci)u»idor  here,  tlit»  strong  oppusi- 
tioii  of  nil  iLe  luf'iiibers  of  the  applicaut's  family,  and 
thi:  luiii  I.I'd  judgt.'pruceHdfd  t'j  -.^l  >  1  IimI.  .'il  i  ,  r  his  Act 

of  I'arliituujut  did  not  give  any  apedal  lutimatiou  to 
the  coutt  as  to  the  grounds  upou  which  it  was  to 
d«olioeoraUoiraMle»]ret  hothought  that  tha  penon 
who  oame  lo  the  oourt  and  adcedtna  «oott*t  miction, 
mn«t  make  out  his  case  for  the  sale.  Now,  what 
have  I  here  ?  The  applicant  is  not  in  a  position  of  a 
tenant  for  life,  who,  if  c«-rtaiii  of  tho  heirlooms  wi'ie 
•old,  would  be  able  to  take  his  natural  position  as  the 
bead  of  the  family,  and  rokide  in  the  family  mansion, 
taking  up  that  position  which  probaUy  tha  testatrix 
anticipated  would  be  hia;  but  I  have  the  oaoe  of  a 
tooaatt  for  Uf e  who  is  onaUe  to  oooopjr  thai  pueition. 
It  woold  be  a  MasonaUe  aud  a  inr  and  proper 
p;rouiid  k)  lake  into  oon»ideralioii  if  substantial  relief 
ixtuld  uo  given,  in  the  way  of  increased  iucuiue,  to 
a  member  of  the  family.  That  is  a  circumstance  to  be 
taken  into  consideration ;  but  what  I  have  hece  is  the 
possession  in  the  family  of  a  jewel,  which  iaa^now- 
ledged  to  be  uniqua,  aa  baiug  the  fliat  known  and 
unul  reoently  the  only  known  Una  diamond,  and  one 
whicli  haH  takc'u  if-S  namu  from  the  family,  and  which 
iii  kjiowu  to  all  tii«j  world  m  th»  Hope  diamond.  It  ig 
said  to  be  no  longer  unique  in  thu  ncam  of  b^^iug  the 
only  blue  diamond  in  the  world ;  but  i  cannot  from 
thu  evidence  before  me  say  that  the  diamond  du<.-:i  uot 
■till  ataud  oat  aa  •  jewel  uniqoe  in  its  aiM,  ^om.  the 
ebcnuifltanoee  oooneeted  with  it,  and  it  bean  the  name 
of  the  family.  I  appreciate  Mr.  Farweli's  C"nt,'ri1iuu 
to  the  full  that  the  argument  in  favour  of  havmj^  u  gard 
to  what  may  bi  i  feelings  of  ueutiment  on  the  part 

of  the  family,  does  not  apply  in  the  same  way  or 
perhape  with  the  same  strength  to  the  case  of  the 
poeyirion  of  a  Asmily  jewel  without  any  y**^!*- 
family  history  attaohed  to  it,  aa  it  does  in  the  case  of 
an  old  mansion-house  or  of  pictures  of  aueeatora 
which  have  been  in  the  family  a  grt^at  number  uf 
years;,  but  it  is  nevertheless  a  pnssensiou  to  which 
people,  1  camiot  say  uiireaiiuuaoiy,  du  attach  vcry 
great  value  as  making  them  the  possessors  of  a 
oniqae  actiole.  An  illustration  of  the  feeling  may 
ha  found  in  the  possession  of  a  Warwickshire  vase. 
A  persou  may  not  know  the  history  of  a  particular 
vase,  but  the  possession  of  such  a  unique  work  of 
art  18  one  that  may  well  be  the  oVi  <  1  uf  j)ridH  in  a 
family.  I  do  not  think  that  too  much  weight  should 
be  ttttaahed  to  tiili*  bat  it  ii  a  <^wmiitaiioa  ior 


lidflration.  Then  there  is  another  matter  to  he 
oonodared  in  thia  vase.  Every  member  of  tha  faoily 
who  to  in  axirtanoe.  except  the  applicant,  to  eppoaed 

to  the  sale  of  the  dianioit:^,  :inrl  fnrther,  there  is  nj 
Avidenoe  to  show  that  Lord  Fratiuia  would  get  what 
I  may  call  any  further  utuible  Lucomei  if  the  aole  were 
gffiacted.  It  might  or  might  not  be  that  moh  sn 
•nwgnunt  oowd  ba  umu^  but  «t  ptwut  thanii 
none  such. 

Giving  the  best  attention  tiwt  I  «an  to  tha  aiem- 

stauceui  and  argnments  iu  the  case,  I  du  not  think 
that  a  »alo  would  be  tor  the  beuoiit  of  all  the  partiss 
concerned,  au  l  tbvi  L-fore  there  is  nothing  Igff  oMte 
do  but  to  rftfuse  the  application. 

5«iMMmf  <fimisas«f . 

Solicitors,  Maddi»ons,  Lrman,  li  Co. ;  Richtird  Smiik 
^  SoM,ictt  ManhalUJb  Bait,EtttB»ti(xdi  MttkoHt 


]Iay6.«.8,9,1«,l9. 


Chan.  Div.  ; 
Cozens- Hardy,  J.  ( 

Bbowv  v.  Katob,  fta.  of  DintraaBix.  (a.) 

Local  gotvrnment — Htwera — Sanitnry  attthority — f*»- 
authorised  amnedion  of  sewage  draitu  —  iVi'wff 
nMtJonee — LuMiity  of  aanitary  wUhor^—Ftrm  tf 
infunetim—PtMic  H«aUk  Act,  167l»  (9S4t9fntLt. 

55),  t.  21. 

.-1  h'lititholdfr  uhdtr  ieriton  21  of  the  Public 

Health  Act^  1876,  on  abtaltde  right  to  connect  hL*  !raiiu 
with  ih»  jmUfc  sswem,  and  ffts  loeol  auth  ritj  .msof 
legally  prevent  him. 

Where  honteholdert  ftair  connected  their  eeu^gf  draini 
with  the  pitblir  stfirg  irhu  h,  tfilhunl  any  hga!  right  lo 
to  do,  discharge  upon  the  land  of  a  prtvate  owner,  arA 
therebff  oausea  nuisflmce  to  him,  t/te  local  authority  will 
not  he  restrained,  at  the  suit  qf  the  owner,  from  ' '  per  mil- 
ting," although  theg  witt  he  from  **  directing  or  author^ 
i~ '  itg  "  fviwre  omiimcImiu    <Ac  htad  compfatnari  ^*liht 

mailt . 

Ainley  Kirkheaton  Local  Board,  CO  L.  J.  '1.. 
734, 40  W.  K.  Dig,  133,  foUowtd,  in preftrmce  to  Chsrles 
f.  Fiiiohley  Looal  Boaid,  31  IF.  it.  717,  £.  &  2S 

Ch.  n.  707. 

Actiuii. 

This  was  all  i  ti  n  "t-y  W.  P.  Brown,  who  wa?  u^^^ 
owner  of  Dnnstablu  Park,  for  an  injonotioa  to  restnin 
the  Oorpocstion  of  DunstaUe  from  irfmiimiiiig  to 
discharge  sewage  upon  tha  padb 

DunstaUe  nrk  osnaated  «rf  a  larm  and  Carol 
buddings  which  were  in  the  oocupatiou  of  a  tenant 
for  years,  who  was  jomed  as  co-plaintiiT,  aud  of 
certain  moKsuagee  in  the  oocupatiou  of  other  teuants. 
It  was  situate  partly  within  and  partly  without  tde 
borough. 

W.  F.  Brown  (who  is  referred  to  below  as  the 
plaintiff)  derived  the  property  from  his  fethsr,  who 

died  in  lsi>;.  leaving  it  to  his  widow  the  mothertif 
the  plaintiff,  for  life,  and  then  to  the  plaintiff  in  fM> 
Mrs.  Brown,  the  teuant  for  life,  died  iu  isTo. 

Dunstablt)  was  an  ancient  town.  Two  Eomau  n>ftd9 
—  Watling-streetaudlckuield-way — crossed  each  olhiT 
at  thi»  point.  It  was  nothing  mor«  than  an  OfluiaiJ 
parish  until  1S63,  when  a  local  board  of  hsalth  wia 
formed,  and  in  1864  for  the  first  ttoia  it  waa  inoor* 
poratad  B8  a  municipal  borough.  Thara  were  akag 
Watling-strt  ot,  which  i«  now  High-street,  sewers  <» 
gr^t  age.    Through  these  oewers,  surface  water  from 

(a.)  Bepoited  by  MsvobLK  TssBurr,  Esq.,  Bsr> 
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the  8tr«flt<i  had,  as  far  si  living  inetnory  go*«,  flowed 
Id  tliFM,'  Urt^  tiuim — part  through  the  drain  or  pipe 
■nder  what  is  kaowa  m  Perkio's-houne,  in  Hign- 
itoaaty  and  ibeaoe  into  a  pond  in  the  park,  the  over- 
flmr  of  whioli  wont  to  %  k>v-ljuig  pieoe  of  land  mar 
tha  ndlwttf  «mfe«»1niMnt.    Anothtr  p«rfe  erdUftd 

Ickiiielrl  WHY,  now  Ituown  ah  C!inrnh  ttr*>(»t.  and  then 
enterf'ii  biriil  not  helongint^  to  tin-  j  .iiintiff,  but  tliis 
alw:'  i:ltiu]iit<-l y  tMiiml  it«  way  low  land  near 

the  nil!  wu_\  >  inbaakinent.  Tha  third  part  went,  until 
recently,  in  a  oomparatiTely  short  sewer  in  the  High- 
street,  towMrda  tiM  noitht  oatade  tba  boundary  of 
the  patttb*  to  a  fomuKly  btdoiigiog  to  tiie 
plaintiff,  Imown  aa  the  Dog-kennel-oluee.  It  was 
proTed  that  these  andeot  sowers  had  for  many  years 
conveyed  not  only  surface  water,  but  also  slops  and 
foul  matter  coming  from  house  draina,  the  oonse> 
quenoe  of  which  wan  that  the  open  ditches  or  re- 
iMptaelaa  in  Dunstable  Park  and  in  Dog-keonal-olose 
haoaaia  from  time  to  time  offansiTe.  It  trat  proved 
that  aa  far  baokai  1869  no  kas  than  610  houes  were 
oonnected  with  the  mwvn.  With  referaooe  to  sewu-ge 
matter  other  than  slops  and  house  drainage,  it  was 
not  shown  that  it  fonnd  i(«  way  'mtr>  tb#  8«^wer«  to 
any  oonridnrable  extent  until  atter  the  year  iST.i. 
when  for  the  first  time  a  water  oonipauy  supplied  th^ 
town  with  water,  though  probably  there  were  a  ft  w 
wmter-oloaeta  prior  to  that  data  which  w«ra  flashed 
by  means  of  mo-water  diterm.  and  there  may  have 
PTi  H  ft'W  privies  the  contents  of  which  fonnl  thicir 
way  mto  one  or  other  of  the  sewers.  Bnt,  speaking  ( 
generally,  the  ordinary  njodo  of  dealing  with  sewage  ' 
of  this  nature  was  by  ceeapools  which  were  periodically 
emptied.  In  1887  part  of  the  Dog-kennel^lose  was 
Bolid  17  the  plaintiff,  and  the  pond  into  whioh  the 
overflow  from  the  third  eewer  above  mentioned  need 
to  pass,  was  filled  uji.  Two  dome-well«  wen-  con- 
ptruoted  nearer  the  roa*i  in  order  to  receive  and  retain 
the  sewage  and  other  nitii  rer  which  formerly  went  to 
the  pond,  and  the  [d&intill  cuvunauted  with  the 
porohnier  (in  effect)  to  prevent  any  sewage  matter  from 
eomlncon  to  the  land.  In  1890  the  pl^tiff  sold  the 
net  of  the  Dog-kennel-«iloee,  inelnding  the  two  dome- 
-n-flln.  Theite  soon  proved  a  nuisance,  and  the  oorpora- 
ut^ii .  with  a  view  to  remedy  this  nuisance,  revers«<l  the 
gradiwit  of  this  third  sewer  so  that  the  fall  was  towards 
the  south  instead  of  towards  the  north,  and  the  contents 
of  this  sewer,  which  formerly  discharged  into  Dog- 
hennel-elose  thenoeforward  passed  by  another  way  mto 
thoparit.  For  thirty  years  oomplaiate  had  been  made  of 
the  inadequate  drdnage  of  the  town,  and  letters  had 
rfrp<>atedly  been  addreseed  by  the  Local  Government 
H  lar  l  to  the  corpomtion  on  this  subject,  but  nothing 
had  been  done  for  more  than  a  quarter  of  a  century. 
The  park  had  thus  become  the  receptacle  for  the 
Bowage  of  n  large  part  of  the  town.  There  was  a  fuul 
pond  ol  MffWafacres  in  extent  in  it,  and  the  surface 
was  so  clogiad  with  filth  ooming  from  the  aewers 
that  water  wonld  not  pass  away  into  tite  ehalk.  The 
valne  of  the  park  was  thiis  siili-t  iiitinlly  lessened,  but 
there  was  no  evidence  oi  any  lujunous  effect  upon 
health.  Among  the  houses  thus  draining  into  the 
nadc  were  some  belonging  to  the  plaintiff.  The 
detaodailti  alleged  a  lost  grant  by  the  owners  of  the 
pMk  to  tmataaa  for  the  inhaWtanta  of  the  parish  of 
DmiilaUe  of  the  right  to  disdmrge  botti  somoe  and 
sewage  water  from  houses  in  the  parish  into  the  park. 
They  also  alleged  that  the  plaintiff  had  aoquiesoed  lu 
and  taken  advantage  of  such  gIMit  and  had  nsed  tlw 
existing  system  of  sewage. 

Eve,  Q.C.,  and  W.  M.  Cann,  lot  the  plaintiff^— Ko 
inoh  preecriptive  right  as  that  eet  np  oonld  eadal. 
Ton  cannot  preecribe  for  all  persons  present  and 
fotoze  to  disdunge  their  sewage  upon  the  land  of  the 


of  the  plaintiff :  Gale  on  Easements,  p.  3;  Wood,  V.C., 
in  Attortinz-OfnTHl  v.  lU.hmmul,  14  W.  R.  686, 
L.  R.  2  Eq.  306.  Moreover,  the  only  prescriptive 
user  alleged  is  to  send  sewage  into  the  sewers  uf  the 
defendantSt  not  nnon  the  land  oi  the  plaintiff.  The 
defendants  mnst  he  tmted  in  tlds  matter  as  aprivBta 

p<-rs<iTi  [.Vt  rnnj-OniCruH-.  A't^n  T.fKaf  Ffoar'J.  31 W.  B. 
153,  '^'1  Cii.  D,  221).  and  if  thny  exceed  their  easement 
they  will  be  restrained  :  M'tro/KdiUni  Ilo-nd  0/  Wurl.-^ 
V.  Luwlyu  art'I  Xirrih- W'l.ttUru  Iktili'uy  Co.,  29  W.  R. 
6»3,  nCh.i:).  4  .  The  defendants  may,  uadereeetlbn 
31  of  the  Puhlio  HoaUh  Aot.^l87d,  stoo  19  nn- 
mUihorBed  oonneetious  with  tiieir  sewers  fCttartw  t. 
FincMnj  Load  Ih.^ird,  r?l  W.  R.  717.  2:5  Ch.  D. 
767),  and  they  should  do  so.  At  any  rate  they  eihauld 
be  restrained  from  i>ermitting  fresh  oonnections : 
Attornfy-Ueiierat  v.  Richmond.  If  they  cannot  stop 
these  exhitiug  connections  they  must  alter  their  sewers 
and  diaoiiarge  them  elsewhere:  JMamtff-Qtneral  v. 
AtUm  Looal  Beard. 

A.  T.  Lnwreiu-f,  Q.f'.,  ilaylm,  Q.C.,  and  /Tfliljfon 
I'arher,  iast  dafendantSi — ^^e  oannot  raqnive 

the  local  authority  to  provide  another  system  of 

sewrrs,  nor  »rethey  liable  for  what  others  do  to  their 
sewf  TM.  but  only  fur  thtur  own  )*ct«  ;  CrV(,,tM.^,  v.  HvMon 
and  IsUworth  LiXxU  lUmrd,  'IH  W.  K,  111,  12 
Ch.  D.  102;  AtUiriiry-ihiimd  v.  i'Urk>  n<rrJl  Vtttrtf, 
40W.  R.  185,  [1891]  3  Ch.  527.  The  only  remedy 
optu  tu  the  plaintiff  is  to  apply  to  the  Local  Guvtirn- 
ment  Board  under  section  229  of  the  Publio  UealOi 


Act,  1875  :  Paimore  v.  OswakUtoMU  Urban  Dittrkt 
Council,  [1898]  A.  C.  387,  46  W.  R.  Dig.  106. 
H' I u  I  l  olders  have  an  il  i-i  iji  l.-  lif^ht  lo  conni-ct  thtir 
drains  with  the  public  sewtrs,  and  the  local  authority 
oannot  prevent  them,  although  it  may  prescribe  tiie 
mode  :  Ainlmf  v.  KiH^hmtou  l.nrid  Board,GO  L.  J.  Ch. 
731,  40  W.  li.  Dig.  laa.  The  court  will  not  reatnin 
the  local  authority  fnim  allowing  pceeent  oooDeotiOBt 
to  continue  (AttorMtf-fhumtt  V.  Adon  Local  Boaf^ 
uur  from  jtermitting  fresh  connections  :  Attometf- 
Gtmrui  V.  'iuitr-ltnii.t  c/'  t/it  I'o-ir  nf  Dt>rkintj,  30 
W.  R.    579,   2(1  Cb.  D.'  C/iarits   v.  Fiiirhley 

Ltical  Board  was  not  a  case  of  scwura  at  all,  ana 
therefore  distinguishable.  As  to  thn  pr^criptive 
right,  a  ksl  grant  would  hare  haanpfaannied  if  the 
corporation  had  heen  for  the  time  being  eadsling 
[Ikioih  V.  nS93]  2  Q.  B.  19,41  W.  R.  Dig.  S7) ; 

and  such  a  gmnt  for  the  benefit  of  the  inhabitants  of 
a  j>ariBh  Ls  valid  :  (i<tU winlt'  cose,  6  Oo.  Bflp,  696! 
Gritrnkud  v.  Marhim,  4  T.  R.  717. 

Knf,  (,KV.,  in  reply.— Such  a  ujwt  as  that  all»gei.l 
wouM  b<-  r/am,  and  indefinite,  and  cannot  create 
rights  by  ]>re«cription ;  see  observations  of  Lord 
Herschell.  Lemmon  fF«M,  ri896]  A.  0.  1,  at  p.  6, 
43  W.  K.  Dig.  12a. 

May  19,— OoasHKS-HARDY,  J.  (after  statiog  the  facts 
as  above  msnlioned,  and  remarking  that  the  Attonuqr- 

General  was  not  a  party,  that  no  public  nuisance  was 
alleged,  and  tttat  no  mandamiu  was  or  could  be  asked 
for,  i>roceeded  :) — The  defendjiuta  allege  a  lost  grant, 
iiud  that  thu  plaintiff  had  taken  advimtitge  uf  such 
grant.  This  allegation,  if  well  founded,  wuiud  dispose 
of  the  whole  notion ;  bat,  in  my  judgment,  it  cannot  be 
maintained.  A  loit  grant  is  a  valnable  legal  fiction 
devised  to  stqtport  long-oontisned  cossessionand  oft- 
repeated  acts  which  otherwise  ootud  not  be  legallj 
justified.  Thus  prior  to  the  Prescription  Act  it 
was  the  custom  to  direct  jariMS  to  find  a  lo«t  grant 
after  more  than  twenty  years'  enjoyment  of  an 
easement,  and  Haiyh  v.  H'ett  is  a  modem  example  of 
the  naa  of  this  fiction.  But  the .  evidence  in  the 
case  falls  far  shoct  of  what  ia  taouiiite  to 
tha  preeamptioii  ol  m  kik  granL  Snoa  a  grant 
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mu«t  have  been  made  before  184G,  aud  the  state  of 
things  exiuting  at  that  dat«  was  enentially  different 
Iram  tbo  present  st«t«  of  tbingg.  It  would  be  highly 
dKQglKOlW  to  allow  the  triTial  and  oooMumal  passage 
aloiy  *  oatural  ohannel,  of  water  more  or  less  oon- 
tamniated,  to  ripen  into  a  Ip^al  claim  to  poor  sewngf* 
of  fil]  k;!:ily  and  of  indi  i'uitt'  amount  along  hv.i  Ii 
natural  channel.  I  therefore  hold  that  the  defendants' 
claim  of  right  fails,  and  I  must  grant  an  injunction 
to  mtiain  them  from  exercising  that  allegad  tight. 

This,  however,  hy  no  means  dispoMS  o? tiia  action, 
and  it  remaiun  to  .  nsidor  what,  if  any,  farther  relief 
the  plaiuttfi  ia  entitled  to.  In  the  first  olace,  thnre 
are  a  large  nnmher  irf  howM  ia  iMpaoc  of  which 
praiociptive  zif^  to  paw  aavae*  into  and  along 
tftw  aewvn  liava  besn  gained;  and  it  is  plain  lliat 
no  injunction  can  be  granted  which  will  inter* 
fere  with  such  rights.  For  this  reason,  amongst 
others,  it  is  impossible  for  me  to  make  any  order 
which  will  inTolve  the  complete  <domng  or  abandon- 
ment of  the  sswen.  In  the  eeeona  place,  there 
are  other  houses,  the  connr  rtinrq  nf  v.'hicli  with  the 
Hewers  have  been  ma'le  wuh  tlio  i^oii.-s«nt  or  by  tlie 
acquieaceuce  of  the  defendunts,  aixi  it  is  aetUea  law 
that  I  cannot  interfere  with  them :  Attorney -General 
V.  ClerkmweH  V^e$try.  In  the  fhtrd  plaoe,  there  are  a 
few  houses  which  have  been  connected  with  th)< 
•ewers,  in  spite  of  the  protest  of  the  defeud&nta,  and 
the  plaiutifT  contends  that  the  defendants  ought  to 
stop  up  these  connections.  But  I  think  the  defen- 
dants must  be  taken  to  have  acquiesced  m  that  to 
which  they  at  first  objected,  so  that  these  houses 
really  fall  under  the  second  head.  If,  however,  I 
am  wrong  in  thiH,  they  must  be  treated  falling 
under  the  fourth  heiwl.  In  the  fourth  place,  the 
plaintiff  contends  that  an  injunction  ought  to  be 
gtanted  to  xMtnin  the  def andanta  Iram  allowing  any 
f Qtnie  oonneotioos  to  be  made.  The  defendsnte  are 
willing,  if  they  fail,  as  I  hold  they  1  ivr  faile«l,  iu 
their  major  claim  of  right,  to  undertake  nut  to 
authorize  or  direct  any  such  connection,  but  beyond 
this  they  will  not  go.  The  strength  of  the  plaintiff's 
case  lies  in  tlna,  that  the  defendanta  oaa,  williont 
bein<^  Rnilty  of  any  trespass,  stop  up  any  future 
conncLtion  with  their  sewers,  aud  it  is  urged  that 
this  is  the  true  test,  and  that  which  has  been  applied 
by  the  court  in  eimilar  cases.  On  the  other  hand, 
it  is  nrged  that  under  section  21  of  the  PobUo  Health 
Act,  1875,  a  hou8ehol(l(!r  adjoining  the  sewer  has  a 
right  to  connect  his  house  with  the  sewer,  aud  could 
obtain  an  injutu  tiun  if  the  defendants  absolutely 
refused  on  any  terms  to  allow  him  to  connect  hi« 
hooie  with  the  sewer.  It  ie  neoessary  to  consider 
lome  of  the  authorities  cited  by  counsel  on  this  point. 
In  the  Case  of  Atternfy-Grniral  v.  Ouardiana  of  the 
l%>r  ■>/  Dori:  ■!  it  v.^i'i  1  Id  in  1882  by  the  Court 
of  Appeal  that  where  a  sanitary  authority  had  not 
thaninlves  oonstmcted  the  sewers  which  were  a 
nniaanoe,  bat  ott^  pennittad  them  to  be  need  aa 
formerly  by  the  innabitants,  they  oonld  not  be 
restrained  by  injunction.  But  Sir  George  Jessel,  at 
p.  (>06,  hud  stress  upon  the  fact  tnat  the  defendants 
oould  not  physically  pot  aa  end  to  the  nnisanoe,  and 
oonld  only  proceed  hf  miiani  of  aetiona  for  injunction 
apialnst  persoDi  who,  with  or  willMmt  legal  justifica- 
tion, were  ponring  sewage  matter  into  the  defendants' 
sewero.  iSeotion  21  of  the  Public  Health  Act,  1875, 
wai  L'ited,  but  Sir  George  Jessel  does  not  seem  to 
have  oonaidarBd  that  aeolton  to  be  material  In  the 
•ame  year,  1862,  in  the  case  of  AUotMy-Ommd 
Art'ii  L>'-iil  BrMird,  Pry,  J.,  refused  to  grant  a 
mandatory  injunction,  which  would  compel  the 
stopping  up  of  existing  drains,  but  he  granted  an 
injonctioD  as  to  the  future,  restraining  the  defendants 
' —  — " —  or  antiiarlEing  aawage  to  iloar 


into  the   sewers   in   question,  but  lit  de]iber»tely 
declinod   to    insert    in   the    injunction   the  woid 
"  permitting."     In  the  following  year,  1^,  tiu 
case  of   ^mtIm        FindMqf  iSesI  Board  esw 
before  Pearson,  J.,   who  granted   an  injiiac&ia 
restraining  the  local  board  from  allowing  »ewic«t» 
fl'  \v  into  a  brook  ojiprisur-  the  plaintiff's  hous«,  oti  tbe 
ground  that  they  could  at  any  tirae  phjrsimlly  pot  u 
end  to  the  nuisanoe  without  any  aeoon  at  slL  Thdi 
decision  was  primarily  based  upon       fast  tkat  Ik 
defendants  ha^  given  permission  to  the  thbd  {Nms 
to  lay  down  a  pipe  from  his  h  use  to  thebrooltto 
pass  pure  water  only,  and  that  aa  he,  iu  broii;  of 
their  permissiou,  was  sending  sewage  throu^  tfa« 
pipe,  taey  oonld,  and  onght  to,  remke  the  ptnaismi. 
Tma  may  be  a  aaffioient  ground  for  tti»  dniMB. 
but  the  learned  judge,  at  p.  775,    expreaily  b*U 
that  the  local  board  had  a  right  under  section  11  d 
the  Pubhc  Health  Act,  1876,  to  abate  the  nwxs» 
without  asking  any  leave*  and  withoat  bringiag  uy 
aotion.  Now,  eeotton  n  It  m  IoDowi  :  "  The  owmt 
or  occupier  of  any  preuvises  within  the  district  of  s 
local  authority  shall  be  entitled  to  cause  his  dfiimto 
empt}'  into  the  sewers  of  that  authority  on  ccDiii'iao 
of  his  giving  such  notice  as  may  be  r^utnvi  bv 
that  aoADOrity  of  his  intention  so  to  do,  sad  of 
complying  with  the  regulations  of  that  viibsxtj 
in  reajject  of  the  mode  in  which  the  comnanicstical 
between  such  drains  and  sewn-i        tu  be  mA<3e  tod 
subject  to  the  control  of  any  person  who  mty  b« 
appointed  by  that  authority  to  n^Mrfnfeandtibs  msbsfc 
of  such  communication.   Any  pencm  oaanag atoja 
to  empty  into  a  sewer  of  a  local  antbonty  wittott 
complyiiit:  ATtli  tue  provisions  of  this  sec  tion  iballl* 
liable  to  a  penalty  not  exceeding  £20,  and  tb«  loc»i 
authority  may  close  any  communication  b«tw»*i.  ^ 
drain  and  sewer  made  in  oontraventioa  of  this  sectwu, 
and  may  recorer  in  a  aommaxy  manner  {mas  th«  ps- 
soil      i  )tTendiog  any  expenses  incurred  by  thm«w« 
thus  aection."    I  am  not  satisfied  that  iu  tb«  F\».<hlt^ 
caae  there  was  any  sewer  to  which  section  Ji  »vaid 
be  appUoaUe,  bat  thie  does  not  diminish  the 
to  be  attaohed  to  flie  daKbeiate  oiunion  of  ?mm, 
iT.    He  cjrtainly  held  that  the  board  l  ould  pretrmtM 
adjoioiag  owner  from  connecting  with  lbs  se»sr.  Is 
1891,  in  the  caae  of  AinU>j  v.  KirkheaUni  Sari- 
Stirling,  J.,  heUl  that  under  section  21  s  ri«iit  m 
given  to  the  owner  or  ooonpier  to  drain  into  sa^e»t- 
inf?  5<".vrr,  without  referemce  to  the  question  of  ahMW 
sewagi;  juitt*jr,  if  it  once  enters  the  seww,  ocssnws 
a  nuisance  to  a  third  {':irty,    Ttu-,  aljs "lur"  ri^t  l<  ' 
doubt  subject  to  any  regxilatious  in  resj"*^ 
mode  of  making  oonnectiona  and  eubject  to 
control  of  any  person  appointed  to  supeo^ae^  ^ 
making  of  the  conneottona,  but  no  regntattoH 
justify  an       .luff  rufiHiil  to  !ill>w  ;i  connection  ^ 
made  on  any  terms.    No  regulations  under  secO^n 
have  bean  inade  by  the  defendants.   Bat  oertsin  bye- 
lawe  were  made  by  their  predeceawaa,  the  kwal  tog 
of  health,  in  1864.  The  20fh  bya-bsw  is  Iks  «^ 
relevant  bye-law,  and  I  assume  that  it     in  forcf.  tt  j 
prescribes  no  notice,  and  it  only  dir<ii.u  th-i:  t» 
araina  ol  all  houses  shall  be  connected  wiih 
sewara  in  anoh  manner  aa  the  looal  aurveyor 
direot.  It  ia  obrhnii  fhal  nnder  this  bye-l*«  tbe 
8ur%'eyor  can  only  prescribe  the  manner  of  coawcC* 
—  he  cannot  refuse  to  allow  any  connection. 
consideration  I  adopt  the  view  of  Stiriinf.  ^-  ~ 
prefereDoe  to  the  view  of  Pearson,  J.,  sad  I 
Mhw  tte  precedent  of  Fry,  J.,  and  decline  tointf 
an  injtmf^tinn  which  would  prohiUt  the  dewaenj' 
from  perjmtUn;^^  or  al.owing  fresh  connecdcas^w"' 
made,  or,  in  other  words,  would  oblige  the  -■f^' 
dants  to  stop  op  all  future  oonnectioos.  A  isuvT 
aathoiity,  in  lAm  aamn  aia  wM,  hii  MT  • 
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be  oat  of  repair  so  that  tiie  water  nipplied  to  htr  ww 
wasted.  The  infonnatioii  was  laid  under  aectioo  51 
of  the  Staffordshire  Potteries  Waterworks  Act,  1853, 
^vlli  Ii  is  to  the  same  efToct  as  section  17  of  the 
Waterwurks  Clauses  Act,  18G:S,  and  which  provides 
that,  "If  any  person  supplied  with  water  shall 
wilfully  or  negligently  do  or  Bufftr  any  act  so  that 
tha  water  suppli^  to  him  by  the  ooiupaiiy  shall  be 


fimited  proper^  in  fliaaa  lawaci.  It  ia  m*  in  tha 

aama  position  as  an  owner  of  a  private  sewer,  who 
aaa  absolutely  prevent  anyone  from  touching  his 
firoperty.  It  seems  to  me  that  the  plaiutiff  has  tnis- 
taken  hie  remedy.  He  ought  to  have  applied  to  the 
Lociil  Qovernmcnt  Board  to  make  an  order  under 
section  299,  whidi  might  ultimately  be  enforced  by 
writ  of  waniomus. 

Tbmm  aw  two  minor  p<4nt«  which  I  have  not 
ovariooWd.  Tt  ia  said  that  the  defendants  ought 
to  be  r  strninpd  from  allowing  the  sewage  from 
the  towu-hail  to  pass  into  the  §«wer.  Bat  the 
defendants  are  sued  as  the  urban  sanitary  authority 
only,  and  not  as  owners  of  the  towo-hall.  I  am  not 
Wtiafliid  that  the  town-hall  has  not  a  prescriptive 
right;  bat  howevarthat  may  ba^  I  am  not  pimaiad 
to  gin  tbe  plaintilP  a  leliflt  wbibn  li  not  toa^t  hj 
the  plenriinpi  Again,  it  ia  said  that  the  roveraal  of 
the  graiiii  lit  i  f  tho  sewnr  in  High-street  for  the 
pur])MSi'  (it  brii,i^'i[i^'  thr  Diig-konuol  s^iwago  into 
i>uxistable  Park  increased  the  burden  on  the  plaintiff's 
property,  and  was  an  illo^al  act  on  the  part  of  the 
defendants.  But  I  think  it  waa  xeaU/  dooa  in  ovdar 
to  aatisfy  the  complaints  of  tba  plaintiff  and  to  teiiava 
him  from  the  legal  liability  which  roated  upon  him  by 
reaaOTi  of  his  covenant.  The  houses  draining  into 
tMs  8}jijrt  fHverErd  nawer  are  those  which  drained 
into  tht''  unreverii^il  aewer  and  are  few  in  number, 
and  I  cannot  interfere  with  their  tie  facto  enjoyment 
of  the  sewer.  To  grant  an  injunction  ia  laapect  of 
theae  two  matters  might  oeoaMOB  aarioaa  damage  to 
bealth  without  oonferring  any  benefit  upon  th^t 
plaintiff,  and  this  is  a  ooosideration  to  which  weight 
L.iji.;bt  t(j  be  attachod.  The  result  is  l\r.\i.  I  ui.iHt 
grant  aii  uijunotion  restraioiug  the  dofeodant^,  as  the 
urban  sanitary  authority  of  the  borough  of  Dunstable, 
from  directing  or  aotborizing  any  sewage  or  foul 
matter  to  flow  or  to  be  discharged  from  sewers  or 
diaina  vaatad  in  than  aa  auoh  aaoitarv  aathoritr»  oa 
toDonataftSaPark. 

Solieiton  for  plaintiff,  ITofii  ^  Slallard. 

f^oHoitors  for  defendant,  JTajibfi  TteaiUlt,  4ft  Cb.,  for 

tituning  Jt  Son,  Dunstable, 


Q.  B.  Div.  1 
(Dariiiig  and  OhanoaU.  JJ.)  f 

Brock  r.  JlARni'^nN. 


May  1. 


IVater  company — JJunie  otvupicd  by  Utiuid —  H'uter  rnU. 
paid  by  owner — Fipe  oiU  of  rtfiair  —  Liability  of 
oumer^fri»terwork$  Clame$  Ad,  Itm  (26  Jt  27  Vict, 
e.  03). «.  17. 

Tn  the  ''/I?  (>f  a  house  of  unnnal  I'ulnf  uf 
than  £10,  the  owner  m  liable  to  pay  the  walte  rate 
inthad  of  tht  oeeupier.  Such  an  OMMT  aoincs  within 
tAc  meawiiy  of  the  wonk  "  ami  ptmm  tumlied  with 
laalsr'*  lis  sadfon  17  of  the  Wal$rwoHt$  GfaasM  Ad^ 
1863,  and  in  a  local  Ad,  ond  usu  rightly  convicted 
under  the  local  Ad,  which  Tnade  it  an  offence  fur  any 

prratJll  Alljiplitd  With  Wutrr  to  XL'ilfnllll  or  Hf'jiiijruilll  ilo 

or  mfftr  any  ad  whereby  the  wat<r  nuppUed  wa4  mttted. 

Oaaattalad  by  the  stipendiary  magistrate  fbrthe 
distriot  of  the  Staffonlsliire  Potteries. 

An  information  waa  laid  against  the  api>ellant  by 
th(j  rt  a[  oiidrut,  the  engineer  of  the  StiiiFon'sliire 
Puttenea  Waterworks  Co.,  charging  that  the  appell- 
ant being  supplied  with  water  by  the  company  did 
onlawfufly  and  negligently  suffar  a  oertain  pipe  to 

(a.)  Itflpertad  by  F.  O.  BOBDWUr,  Baq.,  Batriatar- 


wasted,  ortbaaopidy  tharaof  iaifcoMrly  inocaaaad,  ha 
shall  fSorfrit  for  afary  neb  oflSnoa  a  asm  not 

exceeding  £0." 

The  appellant  was  th<<  owner  of  a  house  let  to  a 
tenant  at  a  weekly  rent  umountiog  to  h-ss  than  110 
a  year,  including  the  uao  of  the  water.  The  company 
sap|iliad  the  house  with  water,  and  Uie  appelant,  as 
owner,  paid  the  sate  in  aooordaooa  witb  tlia  novisions 
of  aaotlOn  73  of  tba  Waterworks  Olanaaa  Xet,  1847. 
which  enac  ts  that  in  the  case  of  houses  not  exceeding 
£10  in  annual  value  the  owner  and  not  the  occupier 
^hhll  L>  I' l1  le  to  pay  the  water  rate.  The  appellant's 
name  appeared  in  the  company's  books  as  the  person 
liable  to  pay  the  rate. 

One  of  tba  pinea  in  tba  liooia  got  out  of  repair, 
oaming  a  oonatderaUa  waataof  wat«.  Tba  tanaut 
called  the  appellant's  notice  to  the  leakage,  bl^  flia 
appellant  did  nothing  to  rppair  the  pipe. 

The  luagistr  iff-  hi  l  l  tliut  the  ai)pellaut  had  been 
properly  charged,  and  that  the  offenoe  had  been 
provad,  and  ha  ibiad  tba  appallaat  £8. 

^^"uU^;/"r  L II ff I,  (or  tho  appellant. — Tlio  oonviction 
was  wrong.  The  occii{>ier.  who  used  the  water, 
and  nut  the  appellant,  wb-'  ;1u  j  >  rs  n  s-ij  [ilied  witb 
water"  within  the  section  in  <^uestiou.  Thn  nier<!  fact 
that  the  appelhint  ia  liable  to  pay  tiie  rate,  the  house 
being  under  X'  1 0  in  annual  Talne,  cannot  have  the  (  ffeot 
of  bringing;  the  appellant  within  the  words  "anypennn 
supplied  with  water."  Under  the  Waterworks  Clauses 
Act  1 H 1 7  the  mere  letting  of  pipes  got  out  of  repair  wtia 
ail  (  til n  r.  L  nder  the  Act  of  18(53  and  this  lot.al  Act 
It  e  \v:ih;u  must  be  due  to  some  wilful  orneghgcnt  act 
ii\  tlj  person  supplied.  This  points  to  the  occupier 
aud  not  to  the  owner.  Further,  in  section  7  of  the 
Waterworba  daoaes  Act.  1847,  a  distinotion  is  drawn 
between  the  person  rapdUad  and  tba  person  liable  to 
pay  the  rate,  which  snows  that  the  latter  is  not 
uicluded  in  the  former. 

Maanomm,  Q»0»,  and  Shmnaim,  lot  tba  reqiondent, 
were  not  called  vpon  to  argna. 

Dahllnii,  J.  -1  am  of  Oi)inion  that  this  ajij-eal 
must  be  dismissed.  I  think  that  the  uagisU-ate  waa 
perfectly  right  in  holding  that  tba  l^pellant  came 
within  tba  daflnitirm  of  "  any  person  anppUad  with 
water.**  T  do  not  say  that  the  appellant  waa  the  only 
person  sKTipIt'-d,  but  alM  oartainly  waa  a  paiaon 
supplied  with  water. 

Caasmu.,  J.— I  agree.  I  think  (hatiha ^prilant 

waa  a  person  supplied  with  water. 

Appeal  ditinitscd. 

Bolieitora  for  tiae  appellant,  Furkit  A  do.,  for 

Stt'onl  it  Stni,  Hanley. 

Solictor  for  the  rsapondent,  Fiske,  tor  KniyhtJ:  Son, 


Aprai2. 


Q.  B.  Div.  I 
(Darling  and  Ohaandl,  JJ.)  j 
Tmi  OWMBE  OF  238,  Old  Ford- ko ad  f.  Foot,  (u.) 
Metropolia  —  Sewer  —  Druin  —  Liabiliiy   t*>  repitir  — 

(u.)  Reported  by  C.  a.  Wilbhaham.  Ksq..  BarrUfcar- 
»t-Law. 
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Druiififff  by  ciimhined  uprrtUwn  —  Deviatum  /rom 
plan  lanctimied — Metropoiu  M(utaaemieiU  Act,  ISoS 
(18  it  19  VieLe,  120),  •.  260. 

A  fitan/or  dfuiuhg  a  grvup  9f  hon»ti  by  a  comhined 
operation  «w»  tanr^ontd  hf  the  vestry.    The  course  of 

OHf  of  thf  pipf  *  indlralf'l  in  thr  jJitii,  trhich  ilrninetl 
more  than  one  of  the  housea,  wat  in  the  iayiny  qf  U  altered 
Mcuio  run  niMn  a  ftw  fed  ^  fik*  vamm  indieaied 

in  thr  phm, 

III  Id,  that  tht  pipe  was  a  drain  and  not  a  teioer 
within  the.  nuaning  of  mtion  260  th»  Mdropoli* 
Management  Ad,  1859,  CJUfwniief  <(f  kmttf  4numng 

into  it  not  hfinij  ntlh'l  to  or  irUer/tted  wHh  ij/  tkt  tMa* 

tibii  from  tfir  plan  mimiinned. 

Ca.se  stated  by  a  Metropolitan  police  magistrate. 

Thp  ii]>peUant  wivh  suiiinioned  h-  iwnr-  nf  No.  2.'{s, 
Old  Ford-road  to  abate  s  uuiaiuicti  wbkh  existed 
thereoD. 

The  ftxiittenoe  of  a  naiaaoioe  was  ftdtaitted,  and  it 
was  alao  admitkad  that  it  proceeded  from  pipes  4x>d- 
veyiog  draina§co  under  No.  238.  The  register  oon- 
taining  applicationa  to  the  vestry  by  persons  desirous 
of  draining  bnuar's  by  a  coinbinHd  Qp(>ration  was 
produced,  from  the  propur  custody  of  the  veaUy,  and 
it  contained  a  plan  relating  to  the  house  in  question 
and  to  other  houses  adjoining  belonging  to  the  same 
owner,  and  shoving  the  proj>o«ed  sobeme  of  com- 
bined Operation.  TIm  plaa  WM  dati-cl  the  27^  of  June, 
1879,  and  was  rigoed  Dftitesurwyor.  The  register 
oontaiutNl  n  >  f  .rinal  ordnr  of  the  vestry  upoa  tb»» 
subject,  nrtvl  ii  v.m  proveil  that  it  had  been  and  still  is 
the  practit^t'  of  th«  vf-Mtry  t  )  trfHt  a  plan  so  sigu»>d  a« 
b«tn|c  approvt^d  by  the  v<>stry  and  as  giving  authority 
for  tlie  prc)poH«d  soheme  to  be  oariMd  oat  without 
mof  formal  order. 

If  the  pipes  forming  ilie  oomUoed  operation  had 
been  laid  as  shown  ujidu  th»i  plan,  thoy  would,  afts»r 
COlIe<!ting  the  dminage  from  tlits  vaiious  houa«a,  have 
paH«)(>d,  by  making  a  slight  bend,  underneath  No.  236, 
Old  Ford- road,  the  housa  iouuadialeljr  adjoining  No. 
23H;  but.  upon  aa  examination  baing  made  to 
disoover  the  source  of  the  naiaaaoa,  it  wm  found  that 
the  pipes  were  ooottnued  in  a  straight  Hne  and  passed 
nuderrr-ath  No.  238,  and  so  through  into  the  main 
sewer,  vu  g  a  better  flow  by  doing  away  with  the 
bend  and  *  iitering  the  main  s.  wi-r  at  a  somewhat 
lowi*r  ItiVbl,  thus  giving  a  bettor  fall.  There  was  no 
rpc^jrd  in  the  register  of  the  vestry  of  any  such 
deviation  being  sanctioned,  and  it  was  not  shown 
that  UbeM  was  auy  other  deviation  from  the 
plan,  nor  wm  it  shown  that  any  hoaaea  otitar  than 
tiUMe  on  the  pbin  were  drained  by  the  oomtrined 
operation . 

It  was  coiittrndod  on  bphaJf  of  tlie  rf'Spondent  that 
the  pijws  as  laid  formed  a  drain  for  drainiog  a  g^oup 
or  block  of  houses  by  a  combined  operation  under  the 
ovdlar  of  the  vestry,  and  that  therefore  it  wat  ft  drain 
within  section  2S0  of  the  IbtropoUa  Maaagfiment 
Act,  l8oi>,  and  aa  amh  waa  repainiUe  hy  fh«  owner  of 
tht!  prHmise*.  It  was  conteaded  on  behalf  of  the 
aj>pf-llant,  the  defendant,  (1)  that,  ther«  wns  no 
"  onler  of  the  vestrj' "  witliin  '■i  i  tion  ;  (2)  tliat  if 
it  could  be  said  that  the  dealing  with  the  plan  as 
abovavaa^'anorderof  the  vestry,"  the  system  as  now 
aaiating  ma  not  that  anthonaed  by  the  veatnr,  and, 
that,  even  if  any  part  of  it  had  bean  laid  as  antnorised 
by  the  vestry,  that  which  passed  under  Xo.  2;!*?  whs 
not  authorized,  uad  no  constituted  a  "  oower  '  witliin 
■ection  250. 

The  magistrate  was  of  opinion  (1)  that  the  Order  of 
the  veatry  mentioned  in  section  250  need  not  be  in 
any  spedal  foim,  but  that  it  waa  quite  sufficient  if  it 
^peaied  dear  tikat  fba  vestxr  intended  to  approve 
ana  bad  approved  any  plan  of  propoaed  dratnage  by 


a  combined  operation;  (2)  that  the  pWi  ba-i 
duly  approved  by  the  vf^itry,  and  amounted  to  an 
order  within  section  260 ;  (3}  that  the  alteration  in 
the  coarse  of  the  drain  mentioned  in  no  way  altsrsd 
its  character,  and  that  it  did  not  by  reasan  of  nek 
alteraticM  eeaaa  to  be  A  ayalMga  of  draln^B  fay  aam- 
bined  operatioa  under  tiie  order  of  the  vaabry.  Be 
therefore  ordfred  the  defendant  to  abate  the  nuisauce. 

Section  2oO  of  the  MetrotKjlis  Management  .A.c;. 
18o5,  provides  ati  full  'vvs:  "The  word  'drain'  sL&U 
mean  and  include  auv  drain  of  and  oaed  for  the 
drainage  of  one  buiUung  only,  *  .  .  and  thsll 
abo  imhftda  any  drain  for  ooKbiing  any  fMop  or  Uodi 
of  hoaaea  by  a  oombined  operation  nrcer  the  ocdsr  of 
any  vestry  or  district  board,  and  tho  -^nri  '  gewer' 
shall  mean  and  include  sewers  aad  drama  of  ettxy 
description,  except  draiuA  to  whioh  the  WOld  dni^ 
interjireted  as  ftforp-sHifl,  appliefl.*' 

Pn'hard,  for  the  appillaut.  —The  efTe<:t  of  section 
2')0  is  that  every  pipe  which  oarries  of.  'ho  lrain*fe 
of  Qiore  than  one  house  is  de  Jado  a  sewer  unless  it  it 
part  of  a  combined  system  of  drainage  anthorized  under 
sectiou  74,  whioh  ii  to  be  read  wnb  aaotioa  79 :  lai 
V^fstry  of  St.  MaM«w,  BMnal  &rtm  t.  Tk«  Sekoel  Btari 
fnr  L'm'hn,  4fi  W.  R.  n,",.*?,  [I'^H*?]  A.  C.  130.  TnleM 
this  ]>ipo,  therefore,  can  bo  shown  to  be  part  of  % 
combined  op«'n*tion  made  uuder  the  order  of  the 
vestry,  it  is  a  sewer,  and  as  such  it  vested  in  tlw 
vestry  by  virtue  of  section  08,  and  ii  sapairable  by 
tham  by  virtoe  o<  aeotioii  60.  Bveo  a  wrongful  and 
onaolfaariaed  oonnaolionof  dnlnage  to  a  pipe  already 
drainiog  one  bouse  is  sufficient  to  convert  such  pipe 
into  a  sewer :  Kenhaw  v.  Taylor,  44  W.  R.  28,  [1895] 
2  U.  B.  4T1  ;  Oeen  v.  Vestry  of  St,  Mary,  S'ewington, 
46  W.  R.  G24,  [1898]  2  U.  B.  1;  Fhreuce  v.  Fad- 
dingtOH  Veatry,  12  Times  L.  R.  30.  In  the  present 
oaae  it  cannot  be  shown  that  thempe  was  eonatnHtsd 
ondar  the  order  of  the  veatry.  Thaiee  waa>  in  point  oi 
faot,  no  order,  and  even  if  there  was,  the  act  ol 
deviafeing  from  the  plan  sanotioned  by  the  vestry 
ooQTortM  tho  pipe  into  »  aamr. 

Av'tfi/.  on  Ix'balf  of  the  respondent. — The  cases  cited 
by  f  ile  ajipelUnt  show  two  things — (l)that  in  ordw 
that  a  pijw  dniining  more  than  one  buOilu.i::  ^iionld 
come  within  the  definition  of  a  drain  there  must  he 
evidence  of  an  order  by  the  vestry  under  aection  74 ; 
and  (2)  that  a  pipe  ceases  to  be  a  drain  and  beoocMi 
a  sewer  if  at  any  time  the  drainage  of  othor  boildingi 
is  made  to  flow  into  it»  The  in  Kerthaw  t. 

Taylor  and  the  Other  cases  dted  ate  based  upon  dte 
fact  that  other  drainage  was  introduced  into  the  pipe 
in  question.  Here  there  is  evidence  that  an  order 
was  made  by  the  veatry.  Huch  order  would  be  an 
order  sanctioning  a  combined  operation  and  not  one 
authorising  a  particular  line  of  pipes.  That  this  is  so 
it  ohown  as  the  worda  ol^  aaotiioa  74,  which  pcotidta 
that  liie  vestry  may  order'fliaii  **  aodi  group  or  \AoA 
of  hoiises  be  draiuwl  and  improved,  as  hereinbefore 
Ijrovide<l.  by  a  combined  operation."  The  order 
iiiiviiig  been  miule,  the  owner  is  at  liberty  to  l«y  the 
pipes  where  he  pleases  so  long  as  the  fall,  &&,  is  aoi^ 
at  h«a  been  approwd  by  tha  veatiy. 

DARLmo,  J. — We  are  asked  to  decide  whether  tbe 
uiagiatxate  waa  right  in  holding  that  tbe  pipe  ia 
qneation  in  this  eaao  waa  a  drain  repairable  by  thi 

owner,  and  not  a  sewer  repairable  by  the  vesl^. 
Tlje  <jnestion  arises  mainly  under  section  2.50  of  the 
Metropolis  Lojal  Maniigemenf  Art,  IS':,  which 
provides  that  under  the  term  "  drains"  are  iaoloded 
other  things  besidi-s  ordinary  drains — namely,  drains 
used  to  drain  a  block  or  group  of  houses  by  a  oou- 
Inned  operation  made  nnmr  an  order  of  the  vestiT— 
and  it  It  Mdd  by  the reiipondant  tfaal  tliiip^iea 
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;  to  dnm  a  group  of  houses  by  m  oombined 
opexatioa.  and  that  it  was  mn  !-^  under  an  order  of 
i£e  vestry.   It  does  drain     group  of  houses.  The 

?uestiorj  in,  Was  it  made  under  an  order  of  tlie  vestry? 
t  is  Hiud  that  the  uperation  of  draiutige  was  not 
carried  out  iii  accordance  with  the  jdan  sanctioned  by 
the  Testry,  but  that  there  was  a  duviatiou  from  the 
^Mt,  the  iffeok  ol  wUdh  was  to  turn  tiie  pipe  in 
anestton  into  »  aeirar.  The  iacta,  liowever,  show 
Wttt  precisely  Um  sama  mimlMr  of  houses  are 
drained  by  the  pipe  in  its  present  position,  an 
wonld  have  been  drained  by  it  had  thf>  plan 
be«*ii  adhered  to.  The  cases  cited  to  show  that 
such  a  deviation  as  took  place  hare,  altered  the 
oharact4>r  of  tlM  fips  are  not  c&see  of  a  mere  slight 
denatioiit  but  an  omm  in  wliioh  tho  cffisot  of  the 
devisHoB  waa  to  inansM  the  nitmlwr  of  honaes 

drnint^d  by  the  jw'pc.  Tf  in  *h\<^  aim  other  houBes 
htui  by  meaus  of  the  deviiitiuii  of  tLt>  |>ipn  beou  added 
to  the  number  of  those  already  draining  into  it,  I 
do  QOt  say  that  our  decision  would  not  hare  been 
difiFerent.  But  here  that  was  not  the  case.  The 
davialun  kft  tlie  jpipa  nraotiaaUj  tha  lama  aa  bofore, 
and  in  no  mj  attarad  na  dunotar.  So  longaa  tiie 
Bcbeme  of  drainage  is  practically  the  same  om  that 
BHUctiortfld  by  the  order  of  the  vestry,  the  deviation  of 
one  of  the  pipes  ivr  a  fuot  or  tft'u  iloi_'S  nut  luikt'^f-r. 
Tbiit  pipe,  thetefore,  which  wtM  ohgiually  a  drain, 
Mnaina  ao  rtDI*  aofeidttftMidiiig  the  aHmmfMi- 

Chan^n^ll,  .T.  -  There  is  taken  out  of  the  definition 
of  sewer  not  only  ordinary  drains  but  also  pijies  usi.'d 
to  .  Ir.'iin  houses  under  a  combined  operation  saijclioned 
by  the  vestry  or  district  board.  Wbttii  the  order  for 
the  construction  of  this  system  of  drainage  was 
obtained  from  the  vestry  tba  pipe  in  qneatioa  became 
•  dfain  of  tba  boosa  vuder  wbicb  it  tan,  and  the 
own^r  of  that  house  had  control  over  it,  and  had 
pnw«>r  to  alter  its  ooursr,  just  as  each  of  the  owners 
:if  f  il.-  ( .Tiier  houses,  hud  they  been  separately  owned, 
would  have  bad  the  power  to  alter  the  course  of  the 
drains  situate*.!  under  his  houMe.  There  is  just  as 
aattcb  power  to  altar  the  ooun«  of  a  drain  in  tba  ona 
owner  of  all  tba  hooNi  ai  there  would  bava  boMi  in 
anob  of  Ibaakvan  cmnm  bad  tb^  bsan  lapanilaly 
owned. 

In  this  case  ^le  do  m  t  va  vvlii-iher  the  alteration 
in  tlie  ooursA  of  the  drain  wius  made  at  the  time  of 
its  couatmction  or  afterwartls ;  whichever  was  the 
case,  the  alt«ration  wonld  not  torn  the  drain  into  a 
tower.  The  cases  cited  to  support  the  proposition 
that  it  WQidd,  went  all  orki  iu  wbiob  bj  tba  altara- 
tion  as  adtUtion  was  ntada  to  tba  irambw  of  bonsps 
drained  by  th«  pipn-  \n  <iue8tie.ii.  They  were,  there- 
fore, not  iu  T>oiDt,  becaiiRA  in  this  case  no  addition 
«M  made  to  the  nambarof  booM 


Solicitors  for  appellaiit,  Stanley  Emm  &  Co. 
Solicitor  for  xespondent,  Bkkair4  Fom. 
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Q.  B.  Div.  » 
'(Wright,  J.)  ) 

Jn  rc  O'QoRM.vx. 
Ax  parte  Bale,  (a.) 

BaHkmpkjf-'jDamagfi  in  the  Divorce  Couri — AmArvfrfry 
«/  CO  fMfmuLiiU'—i^nmtbU  deU—Judgmtnt  snawmwn 
—MaMmmM  Ocmm  Ati,  1857  (20  «  91  riH.  e.  86), 


S.  SS— Bankruptcy 
3.  10. 


Ad,  1890  (53  S  M  Via.  e.  7t), 


t  bv 


(a.)  Reported  by  P.  M.  Fraroke.  Esq.,  Barrister- 
•t-lAW. 


Damaget  awarded  to  a  petitioner  m  a  divorce  tuU 
coitstitute  a  debt  prooable  in  the  bankruptcy  uf  the  Co- 
reejKindentt  aUhough  no  order  dirteUng  tlu  damaget  fo 
be  jHiid  t»  lAe  pHiiioMr  hoM  tatit  tnode  ol  fAe  dole  ^  #Ac 

receiviuy  order. 

Judgment  summons. 

On  the  27th  of  February.  1897,  Bale  obtained  a 
decree  of  dissolntioDof  vamaga  in  the  DivoNe  Court, 
and  a  verdict  for  £l,SCiO  damages  agaioat  tiia  oo- 
respondent  O'Gonnaii. 

^e  order  of  the  ooort  directed  the  damages  to  be 
ji'iiil  iiiffi  fhf  T-  pi-try  within  fourteen  days.  O'f "'onuau 
tailHtl  U'j  comply  with  the  order,  and  filed  hi«  own 
petition  ujton  the  (ith  of  Ootol>or,  1897,  when  h 
receiving  order  was  made  against  him.  Upon  the 
Idtb  of  JannaCT,  1898,  Bale  obtained  an  oldar  that 
the  daauigw  oiootad  to  ba  |Mid  into  ooort 
0*Qonnao  shonid  be  paid  to  Bala  pMBonillj. 
took  out  a  jodgDMnt  """""**«■  to  oniMO  pajmttit  nt 
the  order. 

CarringUm,  for  tba  jadgment  creditor. — An  ordpr 
of  tba  Divoroe  Court  can  be  enforced  by  jadgmeat 
summons  (Ex  jmrte  Fn/er,  fit  re  Fryer,  34  W.  K.  766, 
17  r).  B.  D.  TIN)  ;  hut  1  admit  that  if  this  is  a 
]iruvnble  debt,  the  summons  cannot  succeed.  I 
contend,  however,  that  it  is  not  a  provable  debt. 
Ex  jHirte  Muirhead,  In  re  Muirhead,  24  W.  R.  3dl, 
2  Gb.  D.  2tf  deoades  that  it  is  not  a  debt  on  which  a 
})Atition  Ma  bo  fovodad,  and  in  the  oaaa  of  Ex  partt 
Sachr,  fn  re  8eu^,  37  W.  R.  204.  22  Q.  B.  D.  179, 
where  /xirff  MiiirJitnil  was  considered.  Lord  Esiher 
seems  to  treat  that  case  as  authority  for  the  proposition 
that  a  petitioner  in  a  divort  e  suit  is  not  in  any  s*'ii»" 
a  creditor.  Further,  there  was  no  order  for  the 
payment  of  damages  to  Bale  existing  at  the  date 
of  tba  looaiving  oidor,  but  only  an  ordar  that  tbqr 
»hoa1d  be  paM  into  oonrt.  The  liabiltty,  if  any, 
has  arisen  since  the  receiving  order.  It  is  like  a 
Vtirdivt  for  damages  fcir  a  tort  which  does  not 
constitute  a  provable  debt:  In  re  NeumuM,  E»  pttrtt 
Brooke,  2o  W.  U.  261,  3  Ch.  D.  494. 

Como  Brum  Fnwa,  for  the  indgmant  debtor. — It  waa 

held  in  tliewuse  of  IH  r  v.  If,.,../,  10  W.  E.  .'08,  L.  R. 
1  P.  A-  D.  ■Ifi7,  that  daumgi  s  in  divorce  constituted  a 
provable  debt,  and  aWj  in  the  case  of  I'tittrrton  tt 
/"atterton,  19  W.  li,  2ii2,  L.R.  2V.&D,  189. 

Oarrirti/ttm,  m  reply. — Wood  t.  Wood  was  deddsd 

under  section  U'J  l  tln'  Uaukrujitcy  Act,  l^Cl,  which 
defined  a  creditor  as  any  person  entitled  to  enforce 
pajrment  by  process  of  c  i  t.  uijit.  In  I'lUUrvn  v. 
Pattereou  a  special  order  was  made  to  enable  the 
petitioner  to  prove.  Arrears  of  maintenanoe  payable 
under  an  cedar  of  the  Divoroe  Ck>urt  are  not  provable : 
/r«iT  T.  Kerr,  40  W.  B.  46.  [1897]  3  a  B.  4S9. 

WiiKHiT,  J. — This  is  a  question  of  great  difficulty, 
and  one  on  which  eminciit  bankruptcy  judges  have 
declined  to  express  any  opinion.  It  seems  to  me  that 
when  a  petitionflr  aluma  damMpa  iandiToraa  anit 
ud  obtaiaa  tb«m  hy  daeraa  ba  met  aoqidra  a  owtadn 
right  against  the  co-respondent.  I  think,  when  he 
gets  the  judgment,  he  ought  in  some  sense  to  b<^  said 
to  be  a  cretbtor  of  the  co-respondent,  although  ho  is 
obliged  to  employ  the  money  as  directed  by  the 
court.  I  think  this  was  the  opinion  bald  hj  Loid 
Penzance  iu  IVood  v.  Wood. 

But  altboogb  be  may  be  a  creditor  in  soma  ienaa, 
it  does  not  founwtbathe  can  be  a  petitioning  creditor, 
or  prove  in  the  bankruptcy  of  the  oo-reepondeut. 
jiiirtr   Mmrlit'ti'l  drciiies    that    he    cunnot  \i9  a 

Ktitioning  creditor  in  respect  of  damages  ordered  to 
paid  to  bin,  and  whan  vaotlvad  to  m  paid  by  bim 
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into  tho  re^sfr}  to  al  i  L-  tL-  further  order  of 
court,  but  lu  deciding  that  caao  Cookbium,  C.J., 
ooiifiues  it  to  the  case  of  a  petitioning  creditor's 
dsbt.  Mulliiih,  LJ^.,  aays  in  hu  judjpaent :  "  I  do 
not  tMOa  at  all  to  ezpren  any  £went  or  any 
Bsprea  opinion  as  to  the  effect  of  •uch  an  order  for 
the  pnrpoae  of  enabling  a  proof  to  be  made  "  (which 
is  what  I  hare  to  decide  to-d;i>\  •'•  Ah  iire''e:ir 
adviaed  I  should  rather  think  that  there  being  h  sum 
presently  payable,  and  an  order  for  its  payment,  it 
would  in  some  shape  be  provable  in  bankmptoy,  and 
that  the  mere  uDoertainl^  as  to  who  was  ultimately  to 
receive  ifc  aadlor  whose  benafit  it  waanUiaMttly  to  be 
applied  WQidd  not  prevent  Ha  beine  a pravable  debt." 

Then  in  the  case  of  Er  jwirtr  Stsckt  r  it  was  held  that 
a  receiver  appoint^-d  in  an  action  in  the  Chancery 
Division  may  not  be  a  iwtitioning  creditor  in  respect 
of  a  sum  ordered  to  be  paid  to  him  in  that  charac- 
ter, but  that  does  not  carry  the  matter  any  further  in 
apite  of  the  remarks  of  Lord  Ether  (22  VI.  B.  D.,  at 
p.  184).   Fry.  L. J.,  refuses  to  ocnwider  the  qveation. 

I  cannot  help  thinking  that  the  matter  is  left 
entirply  open ;  I'atter.v.n  v.  I'atO  ;>o)i  does  not  really  help 
m> V  I  iiu  loft  without  any  guide,  and  that  Wing  so 
1  an  only  say  that,  subject  to  the  order  of  the  court 
appropriating  damages,  there  is  a  liability  provable 
ai  a  debt  in  baakrantoy.  and  tfaetefore  thu  applica- 
tion  ahimld  fall  Tben  I  have  to  eonaidor  the  point 
that  there  was  no  liability  at  the  date  of  the  receiving 
order,  the  order  for  ptTHonal  payment  to  the 
pi'titiuner  having  Ixt^n  made  some  months  after 
receiving  onler.  But  if  I  am  right  in  the  view  I 
have  taken  on  the  other  point  the  ooncihuion  QB  this 
point  must  be  the  same.  It  is  true  that  thare  wtm  no 
diMOtion  for  pajnnent  to  the  petitioiMr,  but  there 
was  a  decree  founded  on  the  verdict  of  a  jury  giving 
dami^es  to  the  petitioner,  which  was  sufficient  to 
oonatttato  »  {itofiaue  deht. 

Summon»  diamis^t. 

Solieiioxa  lor  the  judgment  oveditor,  Amarjft  FwrkUt 
Rolldton  for  tho  indgmeat  dablor»  WiUont  WoBi*, 


A]iHl24. 


U.  B.  Div.  » 
(Wright,  J.)  f 

hi  rr  Ha  mas. 
/>  jnirte  Haslui  k  c.  Tue  Boahu  of  TttADE.  (a.) 

BavAruptry  -Ihlmst:  of  trustee — RnoaUion  of  releaae 
Board  of  TrwU—Btmkrtyptqf  Ad,  1983  (4A  A  47 
VieL  c  S2),  $.  82  (3) ;  r.  809. 

Bi/  tiib-tfftion  3  of  sectimi  82  of  the  Bankruptcy  Act, 
188U,  the  Board  of  Trade  muy  rtvokf  an  order  rtHumn^ 
o  iruMee  in  bankruptcy  "on  proof  thai  ft  Utts  dMaiVx-V 
bjf  fraud  or  Iw  ttmpnuim  or eottcetrfffienl  q^aay  moUriu  I 

fact." 

Held,  that  iin  t,rihr  nf  rrhas-  (nujht  nut  ia  hf  rci  ol'ii 
tm  the  ground  that  it  was  uUmned  by  "  tttftprrMitm.  or 
cunrmlment  if  any  tunterial  fact"  unlttt  there  ia  such 
•wppficMKm  or  cvHcealmmt  a$  hat  in  it  tome  eimnoit  if 

Appeal  by  Mr.  Hasluck,  the  truHtrc  in  tho  bank- 
ruptcy, against  the  re^'ocation  of  hin  releaee  by  the 
Board  of  Trade. 

Mr.  Hasluck  was  appointed  tnurtoe  in  Jdy,  1S96  ; 
be  ooUeeted  the  assets,  paid  two  dlvitedB  <n  4a.  6d. 
in  the  pound,  and  applied  lor  bii  reteaae  upon  the 
19th  of  February,  1^8. 

(a.)  Ueportvd  by  P.  M.  Vbaxokm,  Esq.,  Banister- 
at>I«ir. 


tendered  wu 
which  ths 


Among  the  proofs  which  had 
bf  tiie  eoUaotor  of  Inland 
tnutee  deeidad  to  lejeat. 

On  the  list  of  proofs  sent  in  to  th<^  Ro»rd  of  Tradf 
aftpr  payment  of  tho  first  dividend  the  tru«t*i'  hail 
markjxi  this  proc  f  '  stuinliDg  uver,"  and  on  thi-  hst 
sent  in  after  i>ayment  of  the  final  dividend  he  maikad 
it  "disallowed."  He  omitted,  however,  to  gin 
notioo  to  the  ooUaotor  of  rejection.  Hapoftod  lotiis 
eollflOlor  a  notlee  of  his  appUooliaa  for  lakHi  m 
rerpiired  Vy  °r>ftlon  :M9,  botdidllOt  ondOBOtottt 
Board  of  IlIhii  1  lievMine. 

In  Mar.  h,  i^:i>,  tlii>  tru,st<-'r  r  f'ived  a  lett*r  from 

the  collector,  and  on  the  Urd  and  I3th  of  Jaii«b« 
received  lett^-rs  from  the  Board  of  Inland  BerenneoD 
the  subject  of  the  proof,  but  being  under  the  bona  fide 
bdief  that  he  bad  rejected  the  proof,  he  paid  no 
attention  to  them.  "Hu  release  was  granted  by  the 
Board  of  Trade  upon  the  28th  of  June,  1898.  After 
that  date  the  Board  of  Inland  liev.  nii  -  oniplained  t*} 
the  Board  of  Trade  that  their  proof  had  not  he^ 
dealt  with,  and  that  they  had  had  no  notioe  of  the 
trustee's  application  for  his  release.  The  Board  of 
Trade,  iMMng  taksn  ex  jarte  evidence,  revoked  tht 
release  apon  tha  23(d  of  Januaiy,  1899,  i^on  Iht 
ground  tfiat  it  bad  been  obtained  by  "  suppresshn  sr 
conce^'ui' lit  uf  a  material  fact";  tl;f'  c- ncealiaent 
alli'ged  being  that,  in  the  aftidavit  in  support  of  lus 
application  for  release,  Uie  trustee  had  sworn  that  he 
had  posted  notices  of  his  intended  application  to  sQ 
the  creditors  ;  whsceat  in  fact  he  had  (the  Board  of 
IkadaaUcgod)  ant  no  aotioa  to  tha  ooUaotar,  or  to 
the  Board  of  Inland  Bamnna. 

The  trustee  appealed. 

Betdy  Q.C.,  and  Holland,  for  the  appdlaai—Br 
seotion  82  (3)  of  the  Bankruptcy  Act,  1883.  theititaw 
of  the  tnistee  may  be  revoked  "  on  proof  that  it  was 
obtaiuod  by  fraud  or  by  supprMsion  or  coucealnifBt 
of  any  material  fact."    In   this  case  there  was  Dt> 

a:ular  "  proof  "  of  auvthing,  for  the  Board  of  Trade 
y  took  ex  parte  evidence  which  the  tmatoa  had  no 
opportunity  of  ncating.  "  Suppresaion  or 
ment"  eaa  only  mean  wilfnl  suppresdon  or 
lut'Dt,  which  is  not  the  case  here.  Moreover,  notioe  of 
the  trustf-e's  intontion  to  apply  for  his  discharge  was 
posted  to  the  collector,  attMMq^  tt  ia  now  atUgid 
that  he  never  received  it. 

Sir  R,  B.  Finlay,  S.O.,  and  Mufr  Moftmne,  fat 

thf  Board  of  Trude.—Tlie  Board  of  Trad o  were  right 
ia  revoking  the  discharge,  for  it  was  a  grave  error  on 
the  part  of  the  trustee  not  to  bring  the  letters  he  had 
received  from  the  Inland  Itevenue  to  the  notke  of  the 
Board  offtada. 

itorf,  Q,C,t  npUed. 

■WiaanT,  J. — This  is  a  case  of  some  importance  snd 
involves  the  construction  of  sub-sectiou  .{  of  gectioo 
S->  of  tlie  Bankruptcy  Act,  1883:  "  An  r  ler  of  the 
board  releasing  the  trustee  .  .  .  may  be  revoked 
on  proof  that  it  was  obtained  by  fraud  or  by  suppm- 
■ioin  or  oonoealment  of  any  material  fact."  I  think 
fbooa  words  ought  to  be  oonotrued  **  inoh  supprewoo 
or  concealment  as  has  in  it  some  element  of  frand." 
If  there  is  no  true  element  of  wrongfulness  in  the 
conoealnnTit,  the  discharge  ought  not  to  be  revoked. 
1  have  to  inquire  here  whether  the  conduct  of  tbe 
trustee  was  blameworthy.  The  letters  he  reoeived 
from  the  Inland  Revenue  and  did  not  answer,  do  tell 
against  him.  I  think  his  explanation  is  satisfactory ; 
he  says,  firstly,  that  he  had  disallowed  the  elaiai  of 
the  Inland  Revenue,  which  is  quite  true ;  seooodly. 
that  he  took  no  notice  of  the  letters  because  he  thought 
he  had  sent  notioe  of  rejection  of  theolaim  and  bad 
laoeivBd  no  apfMal  agaiBit  it. 
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stand  why  no  uotioe  of  rejection  was  sent  to  the  Inland 
Revenue,  bat  such  seems  t«  Inive  bwn  the  (  jh*  .  I 
Moept  th»  tnutas's  story,  and  max  of  opinion  that  he 
had  ao  intantioB  of  wmoMling  anytliinc. 

Appmi  allowtil. 

Solicitors  for  the  appellant,  Oeorgt>  Rtmhr  Jc  Co. 

Bolioitor  for  the  respondeat,  Th»  Solicitor  to  th* 
Board  tt/Tmit* 


IIcAQ  4t0ttmil. 

(#"110111  lAe  Su.]^rvm  Comi  of  New  AMith  WtUet.) 

MM  11. 

Boixi  Goal  Mining  Co.  v.  Omam  M3n> 

ANornKR.  (a.) 

Stalutt  af  Limilaliont  (21  Jac.  1,  c.  16) — Afine — 
Tretpau — Fraudaieiit  vnrking  qf  mint—Oatutahd 
fraud — Account. 

Where  a  colliery  company  tril/ully  and  sfcrttlij  took 
•■oal  /Tom  an  adjoining  property,  uwi  the  fart  uhi»  iu4 
brought  to  ligfU  for  many  yrart  aftttrwurds,  and  no 
laches  could  be  attributed  to  the  adjoining  owner  in  not 
diaeimring  the  exittenee  of  the  wrong/id  working$, 

Bddf  that  the  Staittte  of  LimUaUoM  had  no  applica- 
Hmt  and  that  th*  mffoiming  oiMor  MOi  etdititi  to  recover 
from  tke  wrongdom  fit  tntes  fie  esof  w  wong/ullg 
Uken,  and,  in  the  am  ^  •  mudklf  iq>»  tkok  fo  pTOV 
for  that  amount. 

This  was  an  appeal  by  the  Bolli  Coal  Mining  Co. 
from  the  Sopnma  Ooort  of  New  South  Waiai.  The 
facta  are  givan  in  ilieir  lordships'  jndgmenft* 

Warrin^mt  Q.O.,  and  Sim$  Wittiamt,  for  the 
appellants. 

Atquith,  Q.O.,  Sivinfm  Ead;/,  Q.C,  and  Vaughan 
Mttufbin;  tat  tka  nspondents. 

The  judgment  of  their  lordships  (Lords  Mac- 
KAOHTKN,  MOR&is,  and  Jamvs  of  HsasFOBD)  was 
delivered  by 

Lord  Jajos  of  Hxbbfokd.— In  this  oaae  the 
appcUaatf  seek  to  reverse  a  judarment  or  order  of 
tne  Supreme  Conrt  of  New  Soutn  Wales  dated  the 
10th  of  Beptember,  1B97,  dismissing  an  appeal  against 

an  order  <  f  tin  Honouriiblo  William O won,  Chief  Judgo 
iti  Equity,  dated  the  I'Tth  of  July,  isyij,  and  allowing 
a  croM-appeal  on  tlie  part  of  the  res^ndent^  against 
tha  0^  onler  and  vaiying  it  in  oertam  particulajrs. 

Iha  pfownflinfi  in  the  oourte  faciloir  were  oom- 
menced  by  a  stunmons  issued  by  the  mpondents  in 
the  winding  up  of  the  appellant  company  for  liberty 
to  ]>rL-vr  f.  r  H  sum  of  money  claimed  (lie  value  of 
coal  al.egtsd  to  have  been  wrongfully  taken  by  the 
apj>ellant«  from  land  belonging  to  the  respondent*. 
Sooh  claim  was,  bv  an  order  dat«d  the  2Dth  of 
SaMBbMr.  1895.  directed  to  be  tried  before  the 
HoaoaiaUa  WiUiam  Owen.  Cfliiaf  Judge  in  Bquitv, 
and  it  naa  aooordingly  heard  before  him  fn  Apnl, 
May,  and  Juno,  ItSiXi.  On  tlio  .'Tth  of  July,  IS'it;, 
the  learned  judge  delivered  jmi^'iient  in  the  usi!, 
and  afterwards  ordered  that  it  be  n  ferrcvi  to  the 
master  in  equity  to  ioqoire  and  certify  what  was 
flia  markt  t  value  at  the  pit's  mouth  of  illtiie  ooal 
'Mrkod  and  gotten  by  the  appellant  (manmnj  from 
tta  land  of  th»  iwpondaat*,  beiog  a  portion  of  tiMir 
lind  known  aa  Wati*a  arant»  and  tnat  tiia  la^oa- 

Bapoftad  hf  0.  H.  Okafto*,  Bs^.,  BairMar- 
at-Law. 


dfntj  should  be  allowwl  to  rank  as  creditors  of  the 
appellant  company  fvr  m  u  li  sif^^grof^'ate  aoUHHlt  aO 
should  be  cf-rtifted  by  the  master  in  equity. 

During  the  hearings  In  the  courts  below  the  principal 
deianoa  made  faf  tha  now  aroeUanta  to  tba  olaim  of 
tha  now  laipoiidenia  wu  Maed  npon  an  alleged 
champertoua  agreement. 

Tt  wa8  proved  that  the  respondents  had  on  the  25th 
of  March,  IS'Jo,  maiie  an  agreement  witli  a  certaiu 
compauy  called  the  Ballambi  Coal  Co.  whereby  it 
was  agro4  d  that  the  respondents  should  employ  the 
•olioitor  of  the  Bellambi  Coal  Co.  to  conduct  pro- 
nwwfinOT  for  the  purpose  of  recovering  damages 
from  Sba  appellants,  and  that  in  oooaiCMratloa  of 
the  reapoDoents  paying  to  the  BdlamM  Ooal  Oo. 
92^  per  cent,  of  the  amount  recovcrtNl,  t^mt  c  ompany 
wonld  indwnnify  the  respondents  frota  all  co^ta  sind 
exjionscs  incurred  by  the  taking  of  the  prt)'  *^i  clings. 
It  was  also  found  tbnt  by  an  inawtuie  of  tho  15th  of 
May,  1893,  the  respon  Junta  had  leased  to  the  Bellambi 
OoM  Oo.  tiia  land  and  tka  aoal  mder  it,  which  had 
bean  entarad  npon  and  takan  hf  the  amMllaata,  ao 
fhnt  by  their  wrongful  acts  the  Bellambi  Co.  had 
been  deprived  of  ooal  which  was  believed  by  them  and 
the  respondents  to  bd  the  Rulijec;  of  thuir  lease. 

The  chief  judge  held  that  the  agreement  of  the  25th 
of  March,  1895,  was  ohampertous  in  its  ohacaetor, 
bat  that  ita  asiatanoa  did  not  pr^luda  tha  laipon- 
dcaitaftom  onforoiBg  iheir  rights  agaiaatthaappd- 
lants. 

The  fuii  court  overruled  the  judginent  of  the  chiof 
juilge  so  far  h.s  it  tle(er:nini!d  the  agreeuiMiit  ti.>  he 
champertoua,  but  agreed  with  him  iu  holding  that  if 
efaawpartona  it  woud  not  preclude  the  respondeola 
from  enfordng  their  rights  against  the  appellants. 

In  his  acgomant  beroia  tha  oommittee  the  leading 
counsel  for  the  appellants  intimated  that  he  felt  he 
could  not  rely  upon  this  defene**  of  champerty  and 
virtually  withdrew  it.  Tiicir  l  ordships  are  therefore 
relieved  from  delivering  any  judgment  upon  the  sub- 
ject beyond  saving  that  they  see  no  ground  for 
differing  from  the  judgment  delivered  on  this  head 
by  the  fall  court. 

Among  tha  other  grottnds  of  defanoaimt  forward  in 
the  oonrU  below  was  the  plea  of  theSfeatote  of  Lfanll*' 
tiona.  This  plea  was  dealt  with  fully  by  the  <  hief  jodgo 
after  he  had  disiiosed  of  the  question  of  champerty  in  a 
preliminary  judgment.  It  was  rsiued  again  before  the 
full  court  but  not  much  pressed  there,  and  the  full  court 
simply  adopted  the  judgment  of  the  chief  judge  on 
thiajDoint.  It  farman,  Mwever,  the  ptindpu  aui}aat 
of  dtaooarfon  at  thab  lordahips'  bar,  whara  ifc  waa 
presented  by  the  learned  counsel  for  the  appaUannti  in 
a  must  elaborate  and  ing^ious  argument. 

The  material  f^uitH  iK  Jiring  <  ri  the  defence  of  tho 
atatttta  appear  in  the  fludixigs  of  the  chief  jodge, 
whkdi  hanTthe  entire  ooncorrenoe  of  the  fall  oonrt. 
Th^  were  arrived  at  after  an  exhaoatiTa  ia^aity 
lastinff  for  eighteen  days,  during  whidi  modi  onu 
and  documentary  evidence  was  given.  The  oounsel 
for  the  appellants  endeavoured  to  some  ( xtent  to 
contest  these  findings,  but  their  arL^  uiLi  uts  not  only 
failed  to  show  that  there  waa  uiauiiest  error  iu  tho 
findings  of  facts  by  the  court  below,  in  which  case 
alone  would  their  lordships  differ  from  th«Bi|  hat 
being  called  upon  by  arguments  of  ooimad  tooouidav 
the  correctness  of  these  findings,  their  lorddiipaaiaof 
opinion  that  they  are  in  every  respect  correct. 

It  Hpi>eHr.-..l  rliid  uu.  thf  1st  'J  I'chruary,  It?'!,  tho 
Crown  granted  to  John  Alexander  Watt  fifty-one  acres 
of  land  near  Bulli  Illawarra.  By  several  conveyancee 
the  aaid  flf^-ona  aotaa  of  land,  known  aa  "  Watt'a 
Grant,**  baoama  vaafead  in  Henry  Osborne,  whoaa 
personal  representatives  are  the  present  respondents, 
k  Henry  Osborne  died  in  1858.    Early  in  1873  tba 
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appellants,  who  were  working  cnul  in  land  adjoin- 
ing to  Watt's  Gmut,  found  t^at  their  workings 
were  approaching  the  bonndarj'  In  t  veen  the  two 
properties  and  so  informed  the  thea  trustees  of 
Ueory  Osborne's  will,  aad  entered  into  negotiations 
mth  than  for  the  purpose  of  obtaining  a  lease  of 
Watfs  Grant.  These  negotiations  fell  through,  but 
the  appol!  iTits  jirocoeding  secretly  with  thoir  workiugs 
«3ut«r«d  upon  Watt's  olaiui,  and  between  the  y^asi 
1H78  and  removed  the  coal  from  nudiar  souie  four- 
teen aoras  of  such  laud.  The  tteipew  wm  distinct!  t 
Auwn  upon  tiie  appellants*  own  working  plan.  Ic 
WM  coriimittf-d  undcrgrontid,  and  cnmraitted  wil- 
ftdly.  Until  the  workings  by  the  Bellambi  Coal  Co. 
under  tbeir  lease  of  May,  1893,  brought  to  light  the 
last  that  e  trespeii  had  been  oommitted  bj  the  aippel- 
lants,  the  rwDondente  end  their  predeosMon  were 
ignorant  of  the  appellmfs'  v  ronfrful  working,  sod 
ha')  no  reason  to  Buspect  tbiit  any  imd  occurred. 

Upon  these  factfl  the  courts  bBlow  havn  come  to  the 
oonclusiou  that  no  iache»  can  be  attributed  to  the 
Tftpondents  in  not  discovering  the  eiiitanoe  of  the 
wrongful  workings  by  the  appelliuits,  a  oonfllaaion 
with  which  their  lordships  entii^y  concur. 
■Accepting,  hov.'vrr,  f  r  the  purposes  of  argu- 
ment the  midings  of  the  chief  jadge  the  learned 
counsel  for  the  appeUaali  oontudid  that  the 
Statute  of  liniteliimM  wee  en  awpw  to  the 
respondents*  datai.   Their  argatnent  was  to  tiiis 

•  ■ffeijt  :  GriUib.'J,  tln'v  sEiid,  fhiit  tbe  trcsj i:ifl!?  waa  iu- 
ttritionu — as,  indeed,  most  trespasses  were — that 
cir L  iiiisLance  of  itself  was  no  (Hiewer  to  the  plea  of  the 
statute.  To  nee  the  laagoage  of  Aldanoa,  B.,  in 
HtaOer  Ommt,  5  W.It.  91,  1  H.  ft  N.  459, 
at  p.  465,  there  was  "  no  distinction  between  tres- 
pasaes  underground  and  u^>on  the  surface."  It 
constantly  happened,  as  one  of  the  learned  judges 
ofaeerrad  in  tne  oaae  of  the  Imperial  (hu  Light  and 
cute  Oo.  V.  London  Ch$  Light  th.,  2  W.  R.  527,  10 
Exch.  39,  at  p.  42.  that  the  owner  of  !i  coal  inine  takes 
coal  from  an  adjoining  mine  and  Ly  friiud  prevents  its 
being  found  out  for  more  than  nix  years.  "Yet  that," 
adds  the  learned  iudge,  "  is  no  auswer  to  the  Statute  of 
limitations."  Oliearly  it  was  no  defence  at  law.  Why, 
then,  should  it  be  a  defence  when  the  claim  is  put  for- 
ward in  a  court  of  equity.  The  foundation  of  the  claim 
must  Vi<;  the  stkiue  wLi  rever  the  injurt'd  j>arty  may 
seek  redress.  At  law  he  sues  for  damages  in  an 
action  of  trespass.  If  he  ooroee  into  a  court  of 
equity  still  it  is  in  respect  of  the  trenaia  that  he 
claims  compensation.  There  Mng,  therefore,  a 
oonoorrent  jurisdiction  :-it  lnw  and  in  equity  in 
respect  of  the  very  same  wrong  and  the  very  same 
cause  of  action,  the  statute  is  as  binding  in  equitv  as 
ilisatl»w,iikaooaEdaaoeiritli«hB  fiewaeKpntMdbj 
tlie  Rouse  of  Lordi  in  fhe  well-known  ease  of  Knox 


V  fh,r,  T..  R  5  H.  L.  856,  at  p.  674.  If,  in  ^.eed,  the 
respondents  had  bees  able  to  make  out  a  case  of  what 
Pallas,  C.B.,  terms  "  active  or  aggressive  conceal- 
ment "—Barber  t.  ££ou$kM,  14  L.  B.  Ir.  27S>  SS  W.  B. 
Dig.  125~that  might  bare  tieen  a  diffeient  matter. 
Possibly  relief  mipht  then  have  been  had  in  accordance 
with  the  principlija  to  he  deduced  from  the  case  of 
Gibb«  V.  Guihl,  30  W.  R.  oOl,  9  Q.  B.  D.  o9,  and  similar 
oaten.  But  nothing  of  the  kind  was  suggested  here. 
The  appellante  have  taken  the  respondents'  oo^.  Be 
it  so.  They  have  done  nothing  more.  That  is  the 
beginning  and  the  end  of  their  offending.  It  caonot 
be  said  that  they  have  done  anythin/::  actively  to  pre- 
vent tht)  respondents  or  thur  predecessors  in  title 
finding  out  wuat  they  did. 

Buuh  was  the  ocntention  of  the  appeUants'  counsel, 
but  their  lordships  are  unable  to  accede  to  it.  It 

set'mi^  to  iguuro  Lha  nature  and  chEirfiJjter  of  the  act 

ol  which  the  respondente  oomplftin  and  to  disr^g^ucd  ^ 


the  principles  on  which  oonrte  of 
deahug  with  fraud. 

It  wil'-  nnt  hi-  out  ijf  place  to  cite  a  passsge  fran 
the  judgment  of  Lord  Hatherley  in  Z-irtn^itoM  ?. 
Bawyarit  Coal  Co,,  28  W.  B.  357,  o  Anp.  0«. 
25,  at  p.  34,  before  the  Houaa  of  bons.  lbs 
House  was  there  dealing  only  wifb  tlie  Tuainitt  of 
dama^  in  a  case  of  underground  tr -sii  i.  -  '..  Bat  in 
pointing  out  the  distinctioa  between  a  cat«  of  fruid 
and  a  case  of  iaadvertenoe  Lord  Hatherler  met 
very  plain  Jangnage,  and  haa  lemarin  may  be  «»• 
f  ol  in  blearing  the  gronnd.  '*  TImm  Is  no  daabi,' 
said  bis  lordship,  "  that  if  a  man  furtively  anf!  ic  bad 
faith  robs  his  neighbour  of  property,  and  b<>csi»e  it 
is  underground  is  probably  not  for  aoim  tisu 
detected,  the  oonrt  «  equity  ^  ^his  oooi^  eiil 
struggle,  or,  I  tdraald  rather  say,  will  aswt  ib 
authority  to  punish  fraud  by  fixing  the  pwsoo  wiili 
the  value  of  the  whole  of  th«'  pr(>])erty  which  h«  hu 
so  furtively  taken,  and  making  him  no  allow&n>  u. 
rtfspeot  of  what  he  hits  so  done  as  would  h*?^  b«eb 

i'aatly  madeto  him  if  the  partise  bad  been  workiBg 
ly  agreement,  or  if  as  in  the  present  ca«e  th^  had 
been,  the  one  working  and  the  other  permitting  cb» 
working,  tlir  i^h  a  mistake.  The  courts  have alrwJy 
made  a  wide  distinction  between  that  which  is  doat 
by  the  oommon  error  ot  balli  pattiM  «Mi  that  ^ddk 
is  dime  by  fraud." 

In  the  present  ca^e  the  ooal  waa  talon  faftifilj. 
No  oTio  ('(in  dr-ny  that  it  is  a  fraud  to  n>b  par 
neighbour  fiir*^i?ely  of  his  property  or  thataoooto' 
eqmty  ought  to  give  redre&s  for  such  a  WMBg.  *'Thii 
court,"  as  Lord  Haidwioke,  preaiiiing  in  •  «vwt  si 
eqiTity.  observed  in  t^g^^M  t.  Jamssa.  f  T«k  mt. 
125,  "  has  an  undoubted  jurisdiction  to  r^«ve  agaiait 
evezy  species  oi  fraud."  Where  the  remedjr  is  girai 
on  the  groimd  of  fraud.  Lord  Westbnry  plated  oat 
in  Bolfe  tr.  Or^ory^  13  W.  B.  355.  i  De  O.  J.  £  ^ 
576,  at  p.  579,  tiiac  "it  is  goremed  by  tliis  impMtwt 
principle,  that  the  right  of  tht>  party  defraa!*!  ii 
not  affected  by  lapse  of  timo,  or  g«jneraJly  spaik- 
ing  by  anything  aor,c  or  omitted  to  be  done.  » 
long  as  he  remains  without  any  fault  of  hi«  ova  la 
ignorance  of  the  fraud  which  has  been  i  iwmiiiUri* 

The  Statute  of  Limitations  has  really  no  apf&a- 
tion  to  a  case  such  as  this.  Courts  of  equity  are  irt 
within  the  words  of  the  statut*-,  whi-  h  .  nly  a;  ply  to 
certain  legal  remedies,  though  they  are,  as  it  hAebisi 
said,  within  its  spirit  and  meaning.  The  way  in 
the  statute  came  to  be  applied  in  pro4><H>'itagaoC 
is  explained  by  Lord  CamdminhiK  j  u  igment  in  own 
V,  f'latf,  3  Bro.  Ch.  Cas.  639  -  ,  which  was  paT.'i«ii;'i 
from  his  lordship's  own  notes.  A  court  of  equity,  j 
says,  "  which  is  never  active  in  relief  against  consckeer 
or  puUio  ooQTenieaioe,"  aliraja  ref ua^  ite  aid  to  itols 
deuaada.  Af,how«T8r,tthadnolegiatalh«a«ttiirii^ 
it  could  not  define  exactly  the  time  of  bar.  Tt 
governed  by  circumstances.  But  as  often  &s  Fj^rii^- 
ment  prescribed  a  limit  to  proceedings  at  lav  tke 
Cont  of  Oiwnoery  adopted  that  role  and  app&d  i 
tododbtr  oaaet  in  equity.  "Plor,**  be  adds,  "wl" 


the  Tjeg^Hlfifnro  had  fixed  the  timo  nt  li-x-  it  •wooki 
have  been  preposterous  for  equity,  whiwh  by  itj  o*> 
I)roj>or  authority  always  maintained  a  limiutic^i,  to 
countenance  laches  beyond  the  period  that  law  hai 
been  confined  to  b^  Parliament."  Now,  it  bst 
always  been  a  principle  of  eijuity  tbat  no  l«n^ 
of  time  is  a  bar  to  relief  in  the  case  of  fnaudtBWi 
ahst  nut'  of  !arhet  on  the  prtrt  of  the  ;irrson  defrsalsi 
There  is  therefore  no  room  for  the  applic«ti<Hi  <d  ik» 
statute  in  the  oase  of  concealed  htm  m>  bog  »  ^ 
party  defrauded  mnaini  in  ignonnoo  withuet 
fault  of  his  own. 

Th'<  ocintyntion  on  beh.'ilf  .jf  thi-  iip[---ll!int^  ih^ 

stetuto  is  a  bar  unless  the  wnmgdov  is  pctrndto 
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Phivy  Council. 


Bdlu  Coal  Mining  Co.  v.  Osbornk  and  Anotiibb. 


PlUVY  CODHaiL. 


lukve  tftken  active  meamim  In  cvd«r  to  prevent 
detection  ii  opposed  to  commoo  mom  ai  wul  m  to 
th«  principles  of  equity.  Two  men  actiii^  inde- 
|)endently  ste^l  a  neighbour'a  coal.  Ouu  is  no  oluHIHy 
m  his  operations  or  so  incautious  that  he  hits  lo  du 
lotuetbitig  luoro  in  order  to  conceal  his  fraud.  The 
other  chooses  bis  opportunity  so  wisely  and  acts 
to  warily  that  he  can  safely  calculate  on  not  btillg 
found  oat  Ibr  omuj  »  long  daj.  Why  it  the  one  to 
go  Mol  free  at  tho  end  of  a  Kontod  penodiatberthan 
the  other?  It  would  be  BOm<^tl!ing;  of  a  mockery  for 
cottita  of  equity  to  denouncefraud  t%s  "a  oocret thing" 
and  to  profees  to  puiiish  it  sooner  or  lat^r  and  tln'ii 
to  hold  out  a  reward  for  tho  cunning  that  makea 
difficult  or  remote. 


ET 

sutiu^rs  fur  Ein/laiid  V.  The  North'Ecutern  Ratheay  Co.,  4 
Ch.  D.  s  »o,  25  W.  B.  Di^'  1  'S,  before  Malms,  V.C.,  waa 
cited  aa  the  only  reported  uu»  iu  which  the  account  was 
earned  back  beyond  the  period  prescribed  as  a  bar 
hf  the  statute  of  LimitatioDB.  And  their  lordships 
see  compelled  to  eay  tliat  they  are  unable  to  rely  on 
the  decision  in  that  caee.  It  ia  very  diffioolt  to  follow 
the  zeaeoninff  of  the  learned  Vioe-Ohaocellor.  His 
hucUHlf  said  distinctly  "  !hf  ro  wojt  no  improper  inten- 
tion.** He  held  that  wlitit  was  done  "  waa  done 
under  a  mistake."  Yet  the  defendant*  were  vi.sit«d 
iritli  «U  the  pains  and  penalties  of  fraud.  The 
•eeoont  was  csniedbBek  beyond  tite  lix  yeeie;  the 
lueeeuie  of  danagse  was  in  aoocodanoe  with  the 
severest  rale  ever  applied.  Thegroand  of  tiiedediion 
seems  to  have  been  that  although  ther.'  whs  no  moriil 
fraud — uo  fraud  iu  fact — yet  •'  for  tbo  purposoa  of 
the  statute  the  breaking  of  bounds  into  a  neighbour's 
uoUierr  most  be  oonsidered  a  fraudulent  act."  There 
ia  no  nmndation  lor  that  proposition.  Underground 
tieep— i  aey  be  eoomittcd  in  good  feith  withoot  any 
^tetar  ioMDlion  or  it  may  be  eonwnitted  onder 
circumstancwi  which  would  render  the  wrongdoer 
li-ible  to  a  prosecution  for  f«lony.  Every  case  must 
depend  upon  its  OWn  circumstances  There  is  nothing 
in  iiriuciple  or  in  authority  or  in  the  ex.igencies  of  public 
poucy  to  require  that  the  same  measure  of  justice 
«ir  iajaatioe  ebonld  be  meted  out  to  all  ttansgreosors 
alikp,  lanoMnt  or  witful,  innocent  or  frHtdolent. 

In  aU,  or  almost  all,  the  other  oases  cited  at  the 
bar  the  court  held  that  fraud  was  uot  established. 
But  Sir  John  Romilly  in  Dean  v.  Thwaite,  21  Beav. 
622.  and  Fry,  J.,  in  Tmtttr  v.  Maelwn,  28  W.  R.  244, 
13  Ob.  D.  874,  expmaaed  their  opinion  that  fraud 
voold  or  might  be  an  answer  to  the  plea  of  the 
statute.  In  Dran  v.  ThivaiU,  where  the  learned 
MMtarof  the  BoUe  b«U  tbat  the oiridnMe of  ItMd 
was  not  oooeliuive.  Ui  honour  made  tiieae  obeerva- 
tions  :  "The  case  of  fraud  alleged,  and  the  only 
fraud  that  I  think  would  justify  the  oonrt  in  coming 
to  a  conclusion  that  the  coal  gotten  before  that 
period  " — that  is,  before  the  period  of  limitation — 
"  ought  to  be  accounted  for,  is  that  the  defendant 
intsBitiiiiiallv  Huk  rAmintittm'  ootX  and 


had  ooneealed  the  fut,  and  duriofr  the  ptoeaei 

had  taken  stcpe  to  prevent  the  plaintiffs  dis- 
covering it."  If  those  obser^rations  are  to  be 
tonstrueil  t-o  menu  tlmt  in  his  hcuKJiir' b  oj:.inion 
something  more  was  ret|mred  bevond  taking  the  ooal 
furtively,  their  lordships  are  unable  to  agree  in  them. 
Bat  tbflj  think  that  la  not  the  fair  meaning  of  the 
passage  eiled,  tvhieh  tenet  be  understood  as  applied  to 
the  aueged  facts  of  the  case  on  which  his  honour  was 
then  commenting.  In  Trotirr  v.  Marlean  Pry,  J., 
r^-nLHrit^*  thjit  the  jirriod  of  limitation  ntij  ost"]  liy  the 
Statute  of  James  ought  to  apply  to  proceedings  in  the 
iMtmou  in  Mipeoi  os  a 


there  was  some  equitable  groond  for  repelling  the 
application  of  the  statute.  "  Such  an  equitable 
ground,"  he  adds,  "  has  in  many  cases  been  found  in 
fraud.  When  fraud  or  any  other  e  i  ut  i'i  le  oircum- 
stauce  exists  uudoubtolly  thestatnte  wiW.  aot  apply." 
It  may  be  observed  that  in  Trotter  v.  M't'-lenn  no 
fraud  wai  suggested  beyond  the  fraud  that  lies  in  the 
secrecy  of  wilful  trespass  underground,  and  that  the 
pleintiffe  ieiled  to  piovo  in  ttiat  oaae  that  the  treepaae 
mswafni. 

Their  lordsliips  are  therefore  of  opininn  thist  the 
Statute  of  Limitations  cauuot  be  set  up  as  a  bar  iu 
tiie  present  case,  and  they  think  that  tnlt  OOOflllliiOa 
ia  uot  opposed  to  any  authority. 

A  co'tiparutively  mfaior  questiou  remuins  tO  be 
be  noticed.  By  the  order  of  STUk  of  J uly,  1896.  the 
chief  jud^e  «Bfeafeed  the  meeter  m  equity  to  inqniro 
and  c«rufy  what  was  the  market  value  of  the  coal 
which  htifl  boen  wrongly  worked  and  gotten  by  the 
appellants  under  Writrs  (irjiiit,  acJ  then  j  ro'  led  to 
order :  "  In  making  such  inquiry  the  master  is  to 
take  into  consideration  that  the  court  has  decided 
that  there  is  not  sufficient  evidence  to  sattsfv  the 
court  that  the  pillars  were  eztreoted  or  that  the  borde 
were  worked  otberwiee  than  in  tiie  ummI  end  fmper 
mode  of  working." 

By  the  order  of  iiin  full  court  df  th.'  lOth  of 
September,  lbU7,  th>8  diroctjou  vtn^  utjgitUved,  the 
court  ordering  "  that  the  master  in  equity  should 
determine  the  quantnm  and  value  of  the  ooai  extracted 
from  the  said  land  freed  and  unembarrassed  by  any 
diceotion  in  the  said  ordor  (of  the  27th  of  July.  1896) 
oonteined  as  to  extraetionof  pillars  or  proper  workimr 
ofbords."  Bat  in  the  judgment  dtJiTSfoabf  the  IhU 
court  the  following  dictum  occurs  : 

''  It  iip]>earB  that  his  honour  by  his  order  directed 
the  master  in  making  the  inquiry  to  take  into  con- 
sideration that  his  honour  had  decided  that  there  was 
not  aoffieient  evidenoe  to  aatief r  his  honour  that  the 
pflluw  were  eodreoted  or  that  too  botda  wore  woilted 
otherwise  than  in  the  usual  and  proper  mnd9 
of  working.  This  objection  is  oomplamei  of 
and  objected  to  on  the  part  of  IVri  sHr^.  i  >Hborne. 
It  was  pointed  out  that  the  usual  mode  of  working 
would  be  to  remove  the  piUoM  eoon  as  the  borde 
were  worked  oot,  and  thatif  theiy  were  not  in  fact  re- 
moved it  lay  mon  theBolH  Oo.  to  eatisfy  the  oouii  ae 
to  th.:,  fart.  We  think  that  this  must !»  so,  and  that 
ouoe  it  has  been  proved  that  the  ooal  has  been  worked 


.•H  it  should  I.iH 


V 


1 .  ikI 


from  under  the  fiftK  u 

until  the  contrary  be  shown  that  the  pUiara  were 
worked  out  and  the  roofs  allowed  to  fall  in." 
Their  lordships  do  not  agree  with  the  direction 

S'ven  by  the  chief  judge  or  with  the  dictum  of  fho 
11  oourt  on  the  subject.  No  preeomptioo  of  anv 
kind  as  to  the  piUars  having  been  either  left  or  worked, 
or  fiif  rt\  rne,  should  be  made.  The  lu^istt  r  in  equity 
in  taking  the  account  must  be  gui>I«<i  uluiin  by  the 
evidence  before  him.  His  task  may  b<'  a  dinicult 
one  —  but  still  he  must  arrive  at  the  quantum 
of  ooal  taken  ae  beet  he  can.  The  evidence  given 
1^  the  litigants  appearing  before  him  moat  ha 
hu  guide,  and  no  presnmptiona  ansh  ae  have 
Leen  referred  to  sIjouI  1  nfF,:.  t  hi'^  dedsion.  Their 
lordships  expresit  uo  optmoii  as  to  the  effect  the 
master  should  give  to  any  evidence-  -or  the  inferences 
he  should  draw  from  it — ^they  only  detemiine  that 
presumption  ahonld  not  niet  withont  beins  fannied 
on  eviMloe. 

Their  lordshipe  will  tiiereim  hmnbly  adviae  Ber 

Majesty  that  the  a]  peal  l>e  dismissed,  and  that  the 
judgment  of  the  oourt  below  be  Skffiniied.    The  appel- 
lants will  pay  the  ooets. 
BoUottorelor  appellants,  (i.  F.  Hud«on,MaUUw$»  Jk  Oo^ 
far  respondents.  Light  S  OolfiralUI* 
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COUBT  OF  Af  f  £AL. 


Ck}OTS  V.  Ford. 


CorRT  OF  Appul 


Hay  17. 


€wti  of  Ayytci. 

From  ChRO.  Dir.  \ 
fldndley,  M.R.,and  [ 
Bifl^,  L.J.)  ) 

CSOOXE  V.  FOBD.  (a.) 

JVjciice  —  Payment  into  eourf—Dmial  of  lidhiUtjf — 
Acceptance  by  pUtiuUff—Cuunltnluim^Adnit^OH — 
Ji.  S.  a,  ord.  22,  rr.  1,6,  7. 

The  ohjeri  of  payment  into  court,  where  all  liability  it 
denlfil,  is  t(i  rncihlr  it  lU/finhifit  to  dniy  a  plaintiff's 
right  to  sue,  yet  to  ojjfrr  a  mm  <u  the  price  of  peace  and 
ftir  the  prevention  of  further  litigation.  Such  an  offer  i» 
nUmtudmiuhn  the  tdainUff'a  tiUe,  and  cannot  be 
eonverttd  into  tuen  by  Int  fJaintiff  accepting  the  turn 
paid  in. 

Decision  rj/*  Stirling,  J.  (n!it>>,  p.  fsH),  nj/trmed. 

Plaintiff's  appeal  from  Stirling,  J.  (reported  luitr,  p. 
489). 

The  aotioa  was  brought  by  the  pUiotiff  agiuoit  nine 
der«odsntl  far  trespass  io  pursuit  of  gaoie  and  rabbits 
on  tbo  manor  of  MiMtin*  Daioagw  Mid  Ml  iojaoo- 
tioa  were  clHuned. 

The  defendants  in  tht  ir  L  fi  n  a  alleged  that  as 
oopyholders  of  the  manor  they  were  eatitled  to  kill 
aoa  take  r^biii  both  bythemaelTea  or  their  Mmmts, 
and  their  tanaQts.  Fartheraiore,  the  copyholders  and 
tiiefr  tenants  bad  exercised  and  enjoyed  the  right  and 
privilegi  frimi  tmiB  imnicm  urisil. 

By  paragraph  7  of  the  defence  it  was  pleaded  that, 
'*d«l|ying  iiabiiity,  »*ak  of  the  defendants  brings 
Inta  ooart  tbe  min  ni  l§.  Mid  aajt  that  the  aame  is 
nifioleiit  to  ntiffy  lui  liability  to  tin  plaintiff  (if  Miy) 
in  rnsyir-ct  cf  thn  matters  complained  of." 

The  paid  into  court  was  taken  out  by  the  plain- 
tiff, who  gave  notice,  dated  the  22  od  of  February, 
188&»  that  bo  oooepted  tbo  giim  paid  in,  in  satisfaction 
««of  dw  daimin  reepeot  of  wbldi  it  is  paid  in." 

Two  of  tlie  defpndants,  tenants  cf  copyholders,  by 
couutercluiin  aiiked  for  a  deolaratiou  that  they  had 
the  rights  Hud  puifOtgw  whiob  flwy  aiaiiiiod,  aaid  for 
an  injunction. 

Ana{ifliaBtioiiiby  the  plaintiff  was  made  in  diaabeirs 
to  strike  out  the  last-mentioned  part  of  the  counter - 
cImjii  on  the  ground  that  "  they  raise  again  upon  the 
oountenlain  wutbtn  tkmSj  ditpotaa  of  upon,  the 
claim." 

The  application  was  refused,  and  Um  dMUott  was 
affitmed  by  Stirling,  J.,  on  BMtioii. 
Hm  plaintiff  appealed. 

Buk^t  Q,0.,  and  fWreU,  far  fha  appelknt. 

/>tr'.^  Q.c,  and  Ktrijft      ft*  tmgttdUtAat  ware 

not  callo(i  upon. 

LnrBLEY,  M.R.— This  ia  an  opplioation  by  the 

plaiui;il'  to  striltt?  out  a  portion  ''t  thn  di^fernlanta' 
COontervlaim.  and  it  arises  in  this  way.  The  plamtiif  is 
the  lord  of  the  manor,  and  he  brought  an  action  with 
ft  doaUo  anwt  ogaioai  the  dalondanta  for  taking 
labbits.  Ho  baa  broogbt  an  aolion  for  treopoM  and 
d&magee,  and  he  hnn  cliiimed  in  the  same  actinn  an 
injonction  to  restrain  the  defendants  from  taking 
game.  The  defendants  have  pnt  in  a  defence,  and 
tbay  dony  tbo  plamtiff'a  riKbt|  and  aet  np  a  custom 
Otttitling  tilOltt  to  taho  laboiti ;  and  in  paragranh  7 
of  thfir  defence  ihey  say  this:  "Denying  Hability, 
eacii  of  the  defendants  brings  into  cuuit  the  sum  of 
Is.,  and  says  that  the  sum  is  sufficient  to  satisfy  bis 
liability  to  the  plaintiff  (if  any)  in  recpeot  of  tlip 
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matteia  oomplaioed  of."  Then  they  go  oa  to  itste  tbs 
aoantandaioi.  Tbey  repeat  by  referenoe  their  ilkfid 
custom  entitlintr  thHin  to  take  rabbits;  they  is\  fc  > 
declaration  that  thny  are  entitled  to  take  rsbbiu,  *2 1 
for  an  iiijunctior.  to  restrain  the  {i'.ai:itii"^  irom  inttr- 
fexing.  That  being  the  case,  the  plaintiff  takes  oat  tlM 
St.  in  aattrfaolion.  Bo  has  giym  a  proper  Dctioe  k 
proper  time,  and  the  plaintiff  accepts  the  9i.  psid  isti 
court  in  satisfaction  of  the  claim  in  respect  of  whieh  itit 
paid  in.  Xnw,  th*-  pluintitT  having  doaethat,  Mcb 
to  stop  ibis  couuti  rcliiim  and  prevent  the  defeodua 
ffom  lettiog  up  tbo  custom  which  they  sll«ge,baai« 
tliay  nraat  bo  treated  at  baving  estopped  tltiariw 
by  ibe  admiition  tbey  mado  by  paying  tlie  aeaif 
into  court,  iin-1  l  y  the  plaintiff  taking  it  outin  nii«f*  - 
tion,  from  spying  that  be  has  no  right  to  tsks  it  oat  a 
satisfaction.  That  would  appear  to  b*  tobi  (bllifll 
effHit  of  wbat  has  been  done. 

Kow,  tbo  money  is  paid  into  oonrt  nidiv  Oi  ttiilBI 
rules  of  1883.  The  question  in  controfeny  tarn  oc 
the  true  f-ffeet  of  ord.  22,  rr.  1  and  6. 
r,  1,  enabltis  a  defendant  to  pay  mooey  into  eooit 
in  one  of  two  ways.  It  is  confloed  sctioai  to 
reooTor  debt  or  damages ;  it  baa  notbing  Ic  do  wtt 
ordinary  injunctions.  I  do  not  say  it  has  nothtsg  to 
do  with  this  action  because  this  action  ii  ss  scna 
for  damages  as  well  as  for  an  inj  unct  i  )  c  fv  u  it 
is  an  aotipn  for  damages  it  is  qnitA  within  a  d«feodiat'« 
rigbtitop^rfliemoney  into  court.  He  pspitisinoK 
of  two  ways  nuder  this  rule.  He  can  nay  it  ta  br  iff 
of  satisfaction.  If  he  does  that,  it  Adl  liatiteto 
a  Imit  the  claim  or  cause  of  action  in  ra?pr't  of  bli- 
the payment  is  made.  That  is  what  li«  ^ 
done.  He  has  paid  it  in  under  the  next  put  of 
tbo  nilo,  wbiob  aaya  iaafeaad  of  paying  it  in  n 
tbat  way,  be  may  wttib  tiie  defmoe  denyiag  iisli^ 
pay  money  into  coart ;  not  n  ^  jrd  about  it  being,  a 
that  case,  in  satisfaction  which  th^I  be  tafan  b 
admit  the  claim  or  cause  of  action.  It  do«s  no'  at 
tbat  at  all.  It  ia  obvious  why;  it  is  otterly  uic» 
dstnt  to  «iy  a  inaB  may  deny  liabikty  sad  ptf 
money  into  court,  and  admit  it  at  thp  fanetiate.  SiJ*. 
if  he  does  tkiat — if  a  defendant  witii  a  defefwe  daij- 
iug  liability  pays  moneys  into  ooart.  then  it  if  wbj«<< 
tomlee.  Bole  6  says:  "When  the  Usbdity  of  tiv 
deftedant  bi  respect  of  the  dain  or  cause  of  som 
in  satisfaction  of  which  the  payment  into  oosttfeii 
been  made  is  denied  in  the  defence,  the  foBwaf 
rules  shall  apply:  (I;  Tiic  jiUiutiff  m»7  fc3-*ft.s 
satisfaction  of  the  claim  or  cause  of  acuon  in  ni|M<' 
of  wbifib  the  payment  into  court  has  b<seQ  ""^^^ 
sum  so  paid  in,  in  which  oaae  he  abaft  bs  alia* 
to  have  the  money  paid  out  to  bin  at  htM^ 
provided"  (rhttt  ref-rs  to  ruh.  7 )  "  notwithilsnilt 
the  defeudaut'a  denial  of  iiabiiity,  whereopoa  ^ 
further  pcooeedings  in  respect  of  such  ddtn  or ' 
of  aotfon,  esMpt  nt  to  ooete,shiili  be  aUfsd." 
doea  tbat  maoB  ?  Does  that  ni««n  ^at  tbe 
vnn  by  t^liinf^'  thn  money  out  of  court  treat  a  d'tiila 
liability  ika  iiii  admiisiou  of  the  liability  !'  Caoti* 
the  defendant  to  admit  that  which  he  ha*  »tr«i'J 
denied?  That  appears  to  me  to  be  nonssuse.  Itu*'' 
what  it  says.  It  myi,  if  you  like  to  take  the  naoffo' 
in  satisfaction,  all  proceetlings  in  the  action,  wftf*^ 
relates  to  the  luatter  in  respect  of  which  tienoaf^ 
paid  in,  are  at  an  end.  You  are  not  to  %ht  it  ■ 
you  like  to  take  it  in  satisfaction  of  all  dtmsfo.  ^^ 
then  tbe  aotiott  ia  tlopped.  One  sees  tks  """^ 
that  from  thf*  plaintiff's  point  of  visw  sad  ■» 
di  feuLliiut  is  point  of  view.  The  delendsal  If?* 
'■  I  am  not  goinj;  to  adnut  ymir  right,  bot  it  • 
not  worth  fighting  bo  far  as  the  damsgw  stf  ^ 
oemed,  and  I  shall  pay  Is.  into  court  and  f<'t  ni  f 
miar."  He  cannot  fl^iidof  itaolirMttaia}<« 
tion  ia  oonoemed« 
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OOUBT  OF  AfFSAI>. 


WlMthar  the  pUUntifE  om  in  thia  aoUon,  m  Stirling, 
J.»  thiiiki  1m  oan,  go  on  with  n  Tiew  to  an  injanctioo 
may  be  poanbly  m  qaeetion.  I  ahould  think  he 
coiud,  beoauae  you  cannot  properly  pay  ioto  court  a« 
adofeooeto  an  ii.jaiK  tion.  You  can  only  trt-^t  a 
payment  into  court  m  m  respect  of  that  in  which  it 
can  be  properly  paid  in — the  clftim  for  damaffea. 

SappoaiDg  tbe  plaintiff  cannot  ba  wrong,  which  is 
not  my  view,  and  la  not  Stirling,  J.'s,  Tiew  eo  far  aa 
the  injoiMlkMi  is  ooooenMd,  what  xiglit  Jmm  tha 
plointin  to  oak  us  to  stiflce  oat  flie  oonmerohdm  and 
J  rov>  lit  tbe  defendant  in  his  oounterclaim  srttiup  ap 
tho  cuafoLu  on  which  be  relios  ?  It  appears  to  if 
Ihi'  (:<  urt  \ver«  to  accede  to  the  plaintiflTaoontentioK  it 
would  enable  the  plaintiff  to  put  ttie  defendant  in  a 
poeition  which  the  defendant  carefully  avoided  being 

alia.  Pint !■  to  Mjy,  it  ia  the  plaintiff  lowiiig  ugm  the 
fondant  an  aAninioD  oontawy  to  the  piotwt  of  tiie 

defendant*  who  dpnirs  thr  vrholf  iVnng.  T  think 
Stirling,  J.'s,  view  is  q-aiu^  right,  aad  X  do  not  think 

that   thi'  >'nnfn  rt'ffrre^i   to  hnve  laallj  WBJ  baailDg 

opon  the  present  controversy. 

I  oaanot  help  fliiiiUBC»  ao  far  aa  the  working  out  of 
thaaa  mlea  is  ooooflraaa,tha  view  token  by  Cotton, 
Ljr.,  in  J^erdion  t.  Chttmicedt  26  W.  B.  902,  3  Ex.  D. 
251 ,  is  right.  That  ia  to  say,  if  the  plaintiff  goes  on 
with  this  action  for  an  injnnotion,  or  if  the  defendant 
goes  on — if  yitlier  go«-a  on — and  the  pl&intifT  Ruccreds 
in  eetablishing  bis  right,  there  is  no  reason  that  I  can 
ooooedTe  of  why  he  shoold  not  get  the  costs  of  that 
ootttrorenj.  Neither  can  I  oonoeive  why  the  defendant 
dioaUnoti  if  ha  ia  right— that  beiog  tha  real  question 
— set  op  tito  onstom  of  this  manor ;  and  to  any  that 
the  cnston  of  this  manor  cannot  be  inveetigated  either 
now  or  hereafter  because  the  pljiintiif  has  taken  this 
money  in  satisfaction  of  the  damages  is  illogical  and 
unreasonable,  and  altogether  wrong. 

lUovr*  LJ«— I  agna  nrithall  that  tha Maatar of 
<ho  Bella  haa  aaid,  and  I  shaB  add  only  a  few  DbB8rvn> 
li oti«  of  my  own.  First  of  all  I  say  that  ord.  22,  r.  1, 
13  toiifiii*"  !  to  the  case  of  an  action  brought  to  recover 
damages.  U  dctc^  ti  t  m.iiu  that  whereon  action  is 
brotwtt  to  establish  a  right,  the  conseqaanoes  invoked 
in  rule  1  shall  be  that  that  right  4MU  ha  aBtoblisbed 
tr  tba  payoMot  into  aooxt  of  mnay  aooaivanied  by 
■  denial  of  UabiKtj.  mold  ba  vaiy  atranga  to  me 
if  it  wpTF  HO  I  bftve  no  doubt  that  the  money  paid  in 
hem  with  a  rleDifil  of  liability  was  paid  in  respect  of 
the  Hctioii  ')o  far  !i«  it  is  an  action  for  damages.  That 
being  so,  1  see  really  no  difdoulty  on  the  construction 
of  the  roles  as  they  stand.  We  were  invited  to  coo- 
a^ar  serwal  coses ;  but  tiiey  ara  all  diatioguished 
from  the  preaent  by  the  fact  that  down  to  the  latest 
time  before  issuing  the  rules  there  was  no  such  thins; 
as  payment  of  money  into  court  which  is  now  rendered 
legal  aloijg  with  a  denial  of  linLilit  y.  If  you  paid  the 
money  into  court,  it  must  be  taken  in  satisfaction. 
Then  the  Jodioatore  Act  permitted  of  several  inn  >n 
alatant  dafenoee.  The  difficulty  was  fintt  of  all  bow 
to  MCOneOa  them.  What  they  said  in  fact  was,  thu 
ia  money  paid  m  aatiaiaaticB*  Another  daienoa  was 
denial  of  the  right. 

All  the  cases  cited,  so  far  as  T  can  see,  are 
aboolutely  and  entirely  right,  and  uot  iu  thn  least 
inconsistent  with  the  new  state  of  tluups  that  hut 
pomitted  poyment  into  court  other  wisa  than  in 
WtisfqfTtitm  along  with  deniol  of  liability*  It  is 
oontnyqrtotbe  whole  nazpoctof  thamlato  suppose 
that  a  aafan  of  right  la  aettled  beeanaa  damages  in 
respect  of  a  past  alleged  infriTiprment  arc  settled  by 
paymcDt  of  the  money  and  taitiug  it  out.  I  can  see 
no  reason,  as  fnr  mh  I  imi  concerned,  why  the  plaintiff 
should  not  go  on  with  his  claim  for  right,  and  1  con 
aae  no  reoson  whv  the  dalldaillt  ■bonld  not  go  OH 
^rittiUa  «oanft«daiBi* 


The  result  is,  I  flonaidac  Stixiins,  J.,  to  have  been 
right  throughout,  and  aa  zifHMa  HbU  appaal  it  ia 

dismissed  with  cotta* 
Appeal  ditmisitd, 

Solioitora,  Boiodiffea,  RatvU,  &  Co.,  fair  Fattm  4t 
ry9-Smitht  SaUabniy;  Manw  <»  BMitU. 


From  Q.  B.  JAy,  I  nr^^  ia 

(Undlv,  ItlL,  and  Bighf*  LJ.)  J  ~» 

Wyatt  v.  Paliocb.  (o.) 

PrmeUct—Strikinrj  oat  itaUmad  </  cfaum — Actum  to 
tef  asftfe  Jiuiyvu^nt  l>ij  de/avtU  en  ground  of  fraud— 

It.  S.  C.,  1883,  nrd.  27,  r.  \5— Payment  into  court — 
Adion  fur  malktoua  prtientaiion  of  bankruptqf 
petition — Allegation  o/tperial  damage. 

Notutitiutandiiig  th«  vrontiau  nf  ord,  27,  r.  16,  which 
providei  a  $hort  fiieMoef  of  tetting  aiide  a  judgment  by 
default,  an  adion  i"  .id  aside  »uch  a  judgment  oti  tht 
ground  of  fraud  w  still,  xuhfed  to  the  discretion  of  t?ie 
court  as  to  costs,  maintamahle  u-itht>nt  ha  vt.  Thf  murt 
will  not,  therefore,  strike  out  (!.■>  frivulous  tiie  atatement 
of  claim  in  an  action  for  that  purpose,  though  it  mag 
order  the  tAaintii  lo  M«  into  oowrl  th»  amount  </  (As 
judgment  impAM^idL  wtB  fRe  cowrt  strike  out  OS 

frirvlom  a  statemevi  uf  'laim  in  an  action  for  daiK»gt$ 
in  respect  of  hankrupkii  pmcfedings  malicioutijf  telten, 
on  the  (/round  that  i  (  /  '  ^  not  contain  an  oiUgtmonAai 
the  plaintijff  has  stutuiiud  special  damags* 

Appeol  from  Kennedy,  J.,  at  ohantbars. 

The  plaintiff  in  the  above  action,  on  the_  14th  of 
December,  ISDo,  signed  an  agreement  in  writing  by 
which  he  agreed  the  costs  due  by  him  ti>  the  IhfHndant, 
o  solicitor,  for  professional  services,  at  £*idO,  and 
axaonCad  an  tuatrmnim*  of  charge  Mctain  ahaiaa 
to  secnre  that  amn  and  intaraab 

In  May,  1897.  the ioliettor  ddivarad  to  the  plaintiff 
two  further  bills  of  costs,  amounting  reepeotively  to 
3a.  9d.  and  £201  lis.  3d.  for  services  olleged 
to  have  been  rendered  after  the  date  of  the  agreement. 
In  June.  1897,  the  solicitor  commenced  an  action 
against  Uie  present  plaintiff  claiming  payment  (with 
certoin  small  dedootiona)  of  those  two  farther  bills. 
The  present  plaintiff  aUowad  judgment  in  that  oction 
to  go  by  default,  and  on  the  12th  of  Jnly.  1897, 
judgment  was  entered  for  the  solicitor  aoeotdingly 
for  £221  Is.  8d.  and  costs. 

On  the  nth  of  November,  1H97,  the  solicitor  pre- 
sented a  bonkruptoy  petition  against  the  present 
plaintiff,  illfging  uiat  the  plaintiff  was  indebted  to  bim 
in  tha  sum  0f£l44  7s.  6d.  for  moneys  due  under  the 
said  agreement  and  the  said  judf^Mnt,  and  alao 
alleging  that  the  plaintiff  hod,  with  mtent  to  defeat 
nij  1  delay  his  cremtore,  departed  out  of  Enghiud  on  or 
about  the  Slst  of  July,  1807,  aud  remained  out  of 
Kngland  till  November. 

On  the  24th  of  March.  1808,  the  peUtion 
waa  dismissed,  and  tha  patltlonarinM  ordavad  to  pof 
the  jJointiff^s  costs. 

In  Morob.  1898.  the  plointifF  oommattoad  pro- 
i.'  <liugs  against  the  defendant  to  have  the  agreement 
set  a*ide,  and  to  have  the  defendant's  costs  and 
charges  taxed.  In  July,  1898,  an  order  was  mode 
setting  aside  the  agreem^t  and  directing  the  defen- 
dant to  deliver  bills  of  the  costs  covered  bv  the  ogree- 
t.  Whan  tha  taxation  took  plaoa  and  on  account 
takan  baiwaan  ^  plaintiff  and  tha  defendant  it 
loniidttiat  thm  waa  dna  totibapkinliff  a  balanoa 


(a.)  Baportadhr    C.  MACKXfrzii»  Baq.,  Bantiilar- 
at-Law» 
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which  [Jnclu'iiiiu:  till' iiliiiutifTri  i.tists  •>[  tho.  tii.v*(ion 

Say&blc  by  the  ciefenfinnt)  atnouDted  to  £15  dt.  Id. 
bis  the  defendant  was  ordered  to  p%y  to  the  pUiaiiff. 
In  Febnury,  the  nlahififf  oomoMoced  the 

pree^nt  Action  Bgsmat  the  a<pftiiidaiit  in  the  Queen'* 
Bench  Diviaum  olrimlng  dunagea  for  the  baok- 
ruptcy  petition,  which  he  alleged  to  hare  been 
pn  -i  iit  II  faint  ly,  maliuiouhly  and  witljout  reasonable 
and  proUitLiLti  cause ;  that  the  judgmf>iit  of  July, 
1897,  which  ho  alleged  to  have  be«n  fraudulently 
obtained,  should  be  iet  aside  ;  and  that  the  bills 
of  flOtt«  for  £275  3s.  9d.  and  £201  lit.  dd.  should 
be  otdand  to  be  tuud.  The  deiendaat  applied 
that  so  mneh  of  fbe  itateaunt  of  claim  m  claimed 
(iaiiifif^.  s  for  the  malicious  presentation  of  the  petition 
shuuid  be  iitrnck  out  on  the  ground  that  without  an 
avermont  of  s^)odi»l  damage  it  disclosed  uo  reasonable 
cAuse  of  autioo ;  and  that  the  remainderof  the  etateitiunt 
of  claim  should  be  stmdi  out  unless  the  money  secured 
hy  the  judgmwit  was  paid  into  oout  or  aaouncL  Oa 
the  nth  of  April,  Vm,  the  naaCor  tvfased  tiiis 
it|iplii:'ttioti,  Hud,  on  the  1st  of  May,  Keimcii  y  T., 
cbamlxTH,  dimiiiHst^Mi  an  appeal  asaiust  thti  luaater'ti 
order,  but  gave  leave  to  oppOM.  The  dotaldaBt 
appealed  aooorJiugly. 

It  was  stated  that  botli  the  master  riud  the  learned 
judge  expreaaed  themswlm  iooUiied  to  stop  the 
ulamtiff's  action,  bot  oonndflfed  tfakt  they  werw 
IXMllld  by  the  oaae  of  Cole  v.  Lan^iford,  [1898]  3 
Q.  B.  3a.  46  W.  R.  Dig.  133,  to  decade  otherwise. 

Joufh  WtMent  Q.O.,  and  JVowliiaiit  Emh,  Ibr  the 
appeal. — An  action  to  set  aside  a  judgmont  by  default 
will  not  He.  The  proper  procedure  is  under  ord.  27, 
r.  ]"  The  'M  i  rKttice,  which  required  an  affidavit 
i>f  merits,  W)ut  nut  altered  by  that  rule.  Leave  to 
oommence  such  an  action  is  nfc*'s«ary  :  Flower 
«.  LUnd,  2d  W.  R.  7»3,  at  p.  794, 6  Ch.D.  287,  at  p.  300. 
The  clabn  for  damages  for  maudon  baakraptoy  pro- 
ceedings is  frifoloua,  bMaose  to  support  such  an 
action  in  respect  off  dvil  proceedings,  special  damage 
must  be  proved  :  CotUreU  v.  Jtmtt,  11  C.  B.  713. 

They  alao  cited  Vi>U  v.  Lnnyfttnl ;  Flowtr  v.  Lloyd, 
'21  W.  K.  496,  10  Ch.  D.  ;  Baker  v.  IVadttvorth, 
67  L.  J.  Q  B.  301 ;  46  W.  U.  Dig.  133;  and  Qmrtz 
/Jill  ConiolidoUd  Gold  MMng  Co,  T.  Bgrt,  St  W.  R. 
(Sm,  11  U.  B.  D.  674. 

Lawvm  Walton,  Q,G.,  and  Mttir  Madmat,  for  the 
plaintiff,  wato  not  oalled  vpon. 

Lnmunr,  11.K.— I  do  not  think  we  ibould  gain 
aojthing  by  laUnc  further  time  to  consider  this  caee. 
It  leeina  to  me  tnat  it  ia  certainly  not  a  case  for 

Bumujarily  striking  out  the  statemenf  of  claim,  which 
uiPiins  putting  an  end  to  the  plaintiff's  action,  on  the 
ground  that  it  is  rea'onably  plain  }ic  has  really  no 
«shaDoe  of  suocesa.  I  do  not  think  we  can  at  this 
■tage  Mj  that  tbo  plaantiiF  here  has  no  chance.  I  do 
not,  of  comcie,  eat  aajtUag  abont  the  merits  of  the 
dispute ;  bat  I  do  not  thmk  we  can  deal  witii  the 
case  on  such  a  ground.  The  facts,  no  far  as  we  have 
to  OODsider  them,  are  simple.  n*^re  is  a  judgmeot  by 
default,  which  has  been  obtiinied  by  the  present 
defendant  against  the  pr^ent  plaintiff.  The  present 
plaintiff  has  now  brought  an  action  to  impeach  that 
judgment  on  the  gronnia  of  f  mod.  On  behalf  of  the 
preaeni  detandaat  it  ia  then  aaid  that  that  acfion 
will  not  He.  That  proposition,  T  must  Kiay,  wiis 
quite  new  to  me  as  an  equity  lawyer,  jitid  I  confess 
I  was  startled  by  it.  1  ni  ruurse  knew  i>erfoctly 
well  that  there  wore  summary  methods  of  gettiug  rid 
of  a  judgment  which  had  been  obtaiued  by  default; 
bat  the  broad  prqpoiitioD  that  a  iadg meat  hy  default 
iMuld  Mt  be  impeaahed  bf  bOI  oa  the  gtonnd  of 
tandt  owtMBly  Mardad  tna.    On  xatnahtng  waj 


mem  )ry  by  reference  to  the  books  on  pleading,  I 
find  tbat  my  first  impression  is  right.    In  equity  a 

judgment  might  be  impmched  by  original  bill  without 
eave.  Why,  thao,  should  not  a  judgment  by  dsfaoU 
\m  so  impeadiod  P  Suppose  the  default  was  of  tim 
sort — that  a  man  was  mduced  by  fraud  not  to  appear 
in  the  action,  whereby  judgment  was  got  against 
him.  Ti.i  'liLV  tljfkt  n  j-.i'jj^rni'at  fi": itjiiu>:il  m  that  «ri»y 
could  not  be  impeached  by  an  tu,Uou  wuuid,  I  thiok, 
be  quite  wrong.  I  am  not  prepared  to  say  tha( 
because  the  mus  now  provide  a  shorter  method  of 
setting  aaida  a  Jodgmeot  by  default,  you  cannot  aw 
longer  have  reooone  to  the  old  maMOd,  Altbooi^ 
the  old  method  of  prooeeding  by  biO  is  now  called  an 
a  'i  1  'he  old  jurisdiction  to  set  asi-^p  a  judgmank 
by  dtfittult  has  not  beon  touched  or  taken  away. 

Hut  there  is  another  subordinate  question.  There 
being  now  a  short  method  of  doing,  by  ao  applicaUou 
which  the  court  would  g^ant  only  upon  terms,  what 
the  plaintiff  aeeka  to  do  bv  this  action,  it  i«  worthj 
of  ooodderatioa  wbetber.  if  the  plaintHT  eboeseanat 
t )  nvrtil  himself  of  that  procedure,  but  jirefi-r^  to 
litvo  r»'<-  lurse  to  the  longer,  more  exj>eusive,  and  mare 
dilatory  method  of  au  action,  he  should  not  tie  put 
upon  the  same  terms  which  the  court  would  hav« 
imposed  if  be  had  adopted  the  shorter  method — *.«., 
the  teruia  of  paying  into  court  the  amount  of  tha 
judgment  be  aeen  to  set  aside.  But  the  answer  to 
that  qu*  stioTi  is  that  it  would  not  be  right  here  to 
order  ]iikyment  into  court,  beoauee  the  defendant  has 
hiiMf>t'''f  A  i'tiii  Mm]  tliH-  1).'  a  secured  creditor.  There- 
fore I  p  'S''  over  that  part  of  the  case,  which,  in  view  of 
the  actual  facts,  it  seems  to  me  it  is  not  necessary  to 
consider.  As  a  general  proposition,  it  strikes  me  as 
dangeroiu  and  unadvisable  for  any  court  to  stop 
summarily  an  action  brought  on  the  ground  of  fraad. 
An  allegation  of  fraud  is  a  very  senona  matter,  and 
ought  not  to  be  nindo  except  where  therp  is  some 
adequate  proof  to  subitatitiate  It.  But  for  us  to  say  to 
the  plaintiff  that  he  shall  not  have  an  opportunity  of 
BubstantiHtitig  such  au  allegation  would  not,  in  my 
opinion,  be  right. 

Iliea  than  is  another  poiiit  wbaob  is  laaa  importaat. 
II  ii  aiddtbattbe  plaintifl'a  action  is  frtvotooa  ao  hrta 
it  is  grounded  upon  a  malicir'n''  prooeeding  in 
bMikruptcy.  It  is  said  that  an  action  would 
not  lie  for  such  a  proceeding,  ev  h  it  iml',- 
cioua,  without  proof  of  special  damage  to  tbe 
plaintiff.  I  do  nut  know  whether  an  action 
will  lie  or  not ;  but  even  if  it  will  aol» 
it  by  no  meana  foltow*  tbat  «•  can  now  deolan  the 
action  to  be  frivolous.  The  suggestion  that  we  can, 
does  not  at  all  commend  itself  to  me.  The  question 
ttii-r  thr:  j;l,i.:nti;Ts  ujtion  is  maintainabi'.'  or;  ".i.:li 
a  grouLid  requires  careful  coaside ration,  ospedally 
since  the  alteration  iu  the  law  relating  to  bankruptof 
which  enables  people  who  aia  not  traders  to  be  mada 
bankrupu  To  ask  oa  MnmMMtily  to  stop  tids  aoriott 
and  to  strike  out  the  statement  of  (Hmmh,  or  to  do 
what  ia  asked  for  here  in  the  altematiTe,  is  plainly 
hopoleas.  A  long  argument  would  be  necessary  be- 
furo  wo  could  asuertam  what  wo  ought  to  do.  Now, 
applioationa  of  this  kind  ought  to  be  made  only  for 
the  purpose  of  stopping  actions  which  are  evideatiy 
frivolous.  This  action  is  one  which  must  be  tried  oo 
its  merits,  both  on  the  questions  of  law  and  oo  the 
fsots.  In  my  opinion,  therefore,  tiua  a^eal  might  ta 
be  diamiaaad. 

RiOBY,  L.J.— I  agree.  This  case  is  certainly  one 
iu  which  we  can  arrive  at  a  conclusion  only  by  a  oon- 
aidetatiaii  of  both  fldM, 

Appeal  dimiited. 


.^  .d  by  Google 


VoLXLVn.    iM,uum,i      THE  W££KLY  B£FOBT£B. 


Ml 


COUBT  OP  ArPXAL. 


Edwabds  v.  Oodtrkt. 


Ootm  OF  Afpxal. 


AppMl.  'l 
(A.  L.  Smitb.  Yaughui  WiUuma.  HS^  18. 

and  Bomer,  L.JJ.)  ) 

Edwabds  v.  Oodfhey.  (a.) 

liability — Arci'leiiUil 
of  aciii'u  tiii'lir  thf 
EtMioytre  Liability  Act,  1880  (43  A  *i  Vid.  c  *2)- 
StAequaU  procetdingi  unAr  th*  Wbriblimt*§  Compfn- 
tatioH  Ad,  1897  (60  d:  61  Vid.  c  37). 


Matter  and  tervant — KmpJoyers 
•  fyury  lo  toorkman — Ditmitml 


When  a  wwJbmaB  ha»  hrotight  an  adion  agmimt  hit 
empicytr  to  tttitmr  Samagt$  independently  of  the  WorJc- 
mtii'*  Ciymi>rntaH<ni  Art,  1807,  fur  jxTsanal  iujuriti 
caused  accident,  and  the  adioji  is  dismissed,  thf 
workman  eauuot  ftultnpirntly  /u.Vr  jT  irrrdinyt  U)  reemrr 
eufnpenmti>m  under  the  Ait  vf  1897  in  reaped  of  the 
tame  tujuriet,  the  mdy  remedy  being  to  Hpnilft  untler 
teetiom  1,  tub-teetim  ^i^thtAiiqf  1687,  M  «0m««  Me 
prvvHiiM  «Utim  vm  dimit$ei,  to  IM  cmirf  in  ivMSeft  Ae 
adion  wot  Miiei  lo  oiMM  cwpMnalion  lUMbr  Iftc  Ad  of 

\m. 

Appeal  from  an  atmd  of  iha  rad|p  of  Iha  Wands- 
worth Ooanty  Coart  vadm  tiM  worionMi'a  Ooatpan- 

Mtion  Act,  1897. 

The  reepondont,  who  waa  si  woikmfin  in  the 
employmeut  of  •ppell&nt,  was,  oa  the  12th  of 
September,  1888«  injur^  by  uu  acddeat  aiiling  Out 
of  and  in  the  coona  of  his  eojplojment. 

Hie  brought  an  adfon  agamstthe  appeUant  m  tiie 
Wanilaworth  Connty  Conrt  to  recover  coinj^vensation, 
under  the  EmjkyHrs'  Liability  Act,  1880,  wheal 
▼erdict  hihI  j ,idjj;riit'iit  wi  re  futurevl  for  the  appellant. 

Tb«  rt^poudeat  did  cot  thai  »pply  to  the  judge 
under  section  1,  mh  seettOB  4,  of  the  Compensation 
Aat»  1897,  to  awn  oompwsatton  under  that  Act,  but 
SBbaeqaently  took  prooeedblga  to  nower  oompeosa- 
tlon  under  the  Act  of  1897,  and  on  the  hearing  before 
the  iodge  of  the  Wandsworth  Coont^  Coort  an  award 
ol  llai  A  «t«k  vat  auidain  Aivaor  of  f ' 


FrarOc  (tuvtr,  for  the  appellant. — The  rospondetit 
hnviiip  brought  au  action  against  the  apptdlaut  under 
tlip  Kinpluyers'  Liability  Act,  1880,  caiu>&t  t'iti-  frr.-^h 
proceedings  to  recover  compenMtaon  under  the  Work- 
men's Comp«unation  Act,  1897.  Section  1,  sub- 
seetMn  2  {f>\  of  the  Act  of  1897  givee  a  workman  the 
onCion  ol  takbig  ptooeedings  onaer  the  Act  of  1897  or 
of  briDgiog  an  action  independently  of  that  Act,  hot  he 
cannot  take  both  proceedings.  If  an  action  is  brought 
iiiilnpi^dently  of  the  Act  and  fails,  then  bv  sub- 
s^tion  4  the  court  in  which  the  action  is  tried  shall, 
if  the  plaintiff  so  choose,  proceed  to  assess  compensa- 
ttoa  a^er  the  Act  of  1897,  and  in  such  case  the  costs 
of  tha  acfeiun  may  be  deducted  from  Uia  oomponsa- 
tion.  This  is  the  only  mode  in  whUk  awonman, 
who  hae  brought  an  action  ag^et  his  em^ear  to 
recover  dHiuagea  for  personal  injuries  and  f«ded,  can 
get  couipeaAttUou  under  the  Act  of  1^1>7  for  those 
injuriea.  If  the  workman  were  allowed  to  take  fresh 
prooeodings  under  the  Act  of  1897,  after  having 
failed  in  his  action,  a  great  hardship  would  be 
jnflfalacl  on  tha  anmkfSKj  aa  tiia  ooata  oi  tha  aotion 
eooH  net  ba  dednoted  from  tha 


Oa  A«kof 


Schedule  I.,  clause  14.    Tha  ofadoi 
1887  ia  therefore  barred. 

Vnium,  for  the  refpondent.— Tbe  dominant  idea  in 
aaetion  1.  sub-ieotion  2  {h\  of  the  Act  of  IStlT  is  to 
prevent  the  common  law  liability  of  the  employer  or 
hia  Ufibility  under  till*  Eiii|iloyerB' Liability  Act,  18R0, 
being  taken  away.    This  sub- section  only  refers  to  a 

(oO^Bapertad      W.  F.  BjlWT,  Biq..  Banister- 


oaao  wbato  tbofo  ii  nsgfifanoe  or  a  wilful  act  oo  tha 
part  of  the  employer  or  oi  some  person  for  whoso  aek 

or  default  the  employer  is  responsible.  Bat  there  Is 
no  i  rovision  that  the  workman  may  not  take  pro- 
ceeding under  tbe  Act  of  1897  after  having  faileii  iu 
an  action  against  his  employer.  Tbe  tob-scction  only 
says  that  the  «nploj«r  shaU  not  be  liable  to  "  pay  " 
compenaation  twiOS  ovw.  A  doable  remedy  is  given, 
but  not  double  compensation.  Snb-seofekMt  4  does  not 
apply,  because  the  plaintiff  in  the  aotion  did  not  aak 
to  have  oompeneation  iin  l'  r  (lie  Aotflf  1W7  tlMIMd* 
The  claim  therefore  is  nuL  barred. 

A.  L.  Smith,  L.J. — The  respondent  first  brout^ht 
an  ftijii  n  tigiiinst  his  employer  under  tlit)  Eni[jlijyerH' 
Liability  Act,  1880.  hx  that  action  the  respondent 
failed,  the  action  being  dismissed,  and  in  ordinary 
ciroumstancna  that  would  hava  boai  an  md  of  tha 
mattar,  for  in  any  other  proeeedinga  in  req>eot  of  the 
same  cause  of  action  the  employer  oould  have  pleaded 
rrt  judicata.  Subsequently,  however,  thn  respondent 
tnofe  fresh  proceedings  under  the  irk[iieii'H  (  'mu- 
pensation  A^ct,  1897,  in  reispect  of  the  same  cause  of 
action,  and  an  award  was  made  in  the  respondent's 
favour.  Ii  is  ooatanded  on  behalf  of  the  emj^loyer 
that  tha  rapondont,  haTing  exercised  his  option  nf 
taking  proceedings  independently  of  the  Act  of  1897, 
cannot  now,  when  be  has  failed  in  those  proceedings, 
revert  Larlf  to  the  Act  in'  l-'OT.  Whether  the 
respondent  can  do  so  or  not  depends  upon  section  1, 
sub-ieetions  2  (6)  and  4,  of  the  Act  of  1897,  and 
some  light  is  thrown  on  tbe  matter  by  clause  14  of 
Schad^  I.  Seotion  1.  sub-section  2  ((},  gives  tba 
workaaan  tha  option  in  tlw  ottoanstanoea  tliBia 
mentioned  of  proceeding  under  the  Aot  or  inda> 
pendeufly  of  it.  In  the  present  case  the  respondent 
exercised  his  option  by  bringing  an  action  againtt 
thii  -  nij  loyt  r  under  the  Kmployers'  LiabiJity  Act, 
1^8(*.  In  that  action  he  failed.  In  suob  a  case  sub- 
•ection  4  comes  to  tha  aid  of  the  workman,  and 
gives  him  an  advantage  when  ba  has  failed  in  the 
aotioo— -it  gives  Mm  a  fori' « 7>f  in'fenfin— by  empowering 
the  court  whicli  hta."  wsin  of  the  action,  if  requested 
by  the  workman,  to  asKesB  conij)en8atiou  under  the 
Ai  r  >f  1897.  If  it  had  not  b«en  for  that  sub-st'ction 
the  matter  would  have  b^en  res  judicata.  While 
giving  the  workman  tlMt  banafit  the  sub-section 
coaiacs  a  beneftt  also  npoo  an  smpb^er  by  giving 
theoonrt  juiisdiotion  todeduot  from  the  oompeosaliaB 
awarded  tbe  costs  caused  by  the  workman  having 
wrongly  bronght  the  action,  lliis  seems  to  me  to  be 
the  true  c  iJHtri;ution  ot  the  Ai  L  Any  othiT  con- 
struction would  eutail  eerious  uonsequeucm.  If  a 
workman,  having  failed  in  an  action,  oould  take  fresh 
proceedings  under  the  Act  of  1897,  the  result  would 
oe  that  ha  would  never  apply  under  section  1,  < 
section  4,  to  the  court  that  tned  the  aotion  to  i 
oompenaation  under  the  Act  of  1897,  but  would  taka 
freeb  prt  e  liijgs  uu  ler  the  Act  of  1897,  when  thera 
wonM  be  no  jvower  to  deduct  the  ooeta  of  tbe  former 
action  from  the  compensation  awarded.  The  claim 
under  the  Aot  of  1887  is  tharafora  barred,  and  tha 
appeal  oraifc  ba  sJlowad. 


Yavobaw  WnuAW  and  ItOKn*  LJJ*! 

Solioitav  ior  tha  afpaUant.  .1^  «r.  B,  Oarkt* 
SoUdtot  ior  tha  iwiModMt,  GF.  itffldkoih 
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From  Chan.  Div.  1 
(Lindley,  M.K.,  and  Rigbj  V  May  10.  13. 

«oaObUina»  LJJ.)  j 

/»  re  BxmiH  GoionxuM  of  AnofU  (Limitkd).  (a.) 

Company — Windin;/  np — I'mof—Oottt  of  proctedingt 
commenced  before  wiudim/  up — Contingent  lidbility — 
Companirt  Ad,  1862  (23  A  2G  Vict.  c.  89),  «.  35— 
BarX-riiptcy  Ad,  1883  (46  it-  J 7  Fid.  c.  52),  $.  37. 

tipili'  ittitin  unthr  sti  tion  3<'>  of  the  Companiet  Ad, 
1862,  ((>  recti///  the  rrgisttr  and  f<<T  a  rdiirn  pf  ttoney 
paid  is  tiot  a  claim  for  unlimtidtUed  damagtt. 

After  a  MMStt^/W  mTteWni  U>  rectify  the  register  of 
Mkmholdent  tmmt  pmd  Iff  appUmnU  for  $hare»  are 
fnmXU  (feMt  im  lAccjfnAlafAMi  company ;  and  the 
eotts  of  redifyiiu  tht  ngilier,  being  rofta  of  oUaining  an 
order  without  tWMdk  fibt  dtbta  could  not  be  recovered  or 
admittti  to  fm/t  may  pnptrljf  he  added  to  Ute  fnmbte 
dthU. 

Appeal  from  Wright,  J. 

In  Novptiih«T,  1896,  an  application  was  vaeAe  under 
Boction  3o  of  tlio  Companies  Act,   1862,  by  certain 


eharwholilers  of  the  company  that  the  costs  incurred 
by  them  ia  prooe«diogs  taken  before  the  winding  up  for 
Im  poipoM  of  having  their  names  removed  from  the 
ngiitor  of  ahanlioliDlBn  micht  be  pvd  faj  ths 
Kqnidator.  TImm  ibwdioldan  had  applied  fiw  thMPM 
on  the  faith  of  reprfsentationa  contained  in  the 
prospectus  of  the  company  and  liad,  after  allotment, 
oomuienced  [jrui  feiliugB  agniust  the  company  for  the 
porpoeo  of  baring  tbeir  nauios  removed  on  the  ground 
of  misrepresentation. 

Fifty -six  ihareholdera  bad  oommauMd  prooaadinga 
against  the  oompaoy— two  of  I2i«8e  aotioni  wura  pro- 
ceeded with,  the  other  fifty-four  applioBiitaoonMntiag 
to  postpone  tbeir  daaBW  lilt  tbeee  two  cases  had  been 
settled.  No  order  was  in>idr  tlmt  tlmy  should  ubide 
the  reNiiU  of  the  two  HClioua  which  wnre  to  be  tried, 
nor  as  in  the  costs  of  the  actions  wh*ch  w(>ro  to  stand 
over.  These  two  actions  were  aooceasful,  and  theee 
two  ahnralKildera*  whbm  irwa  ordOTid  tobaimaiTad 
from  the  rqgistar. 

Before,  however,  the  other  flf ty-fonr  ooold  proceed 
with  their  actions,  in  January,  I  S'JS,  a  petition  was 
prenentfd  and  a  compulsory  wiuding-up  order  was 
mnde  Rga<n6t  the  company. 

The  liquidator  admitted  their  right  to  have  their 
names  removed  tpom  flw  S^RUter,  and  admitted  the 
liahilitj  of  th«  compai^  to  npay  the  numw  they  had 
given  for  their  iharei.  Tlwy  noir  claimed  the  right 
to  be  repaid  the  costs  they  had  incurred  in  the  actions 
comuienc«d  when  the  company  was  a  g^Jiug  concern. 
This  the  liquidator  or  [wsed  on  the  grotind  that  the 
bankruptcy  rule  applied  to  a  winding  up.  and  that 
ooats  ioourrcd  in  proceedings  before  bankruptQ|f  ownot 
ha  proved,  and  that  then&rs  the  appUoauta  wmm  not 
anfitled  to  add  each  ooati,  wMdi  dM  not  oobm  within 
leotioi)  37  of  tha  Banhniptej-  Aat»  188S,  to  tha  amount 
of  their  debt. 

On  tho  matt  r  Ijtriug  referred  to  Wright,  J.,  his 
lordship  held  that  the  liquidator  should  add  to  the 
debts  the  taxed  costs  incurred  }>efor»  the  winding  up, 
and  that  the  applicants  might  prove  for  the  same  in 
the  winding  np  of  the  company. 

SeotioB  37  of  the  Bankruptcy  Act,  1883,  enaota  a< 
ioUowi :  "  ( 1 )  Demands  in  the  nat«ire  of  unliquidated 
damages  arising  otherwise  than  by  reason  of  a 
contract,  promise,  or  breach  of  trust  shall  not  be 
provable  in  bankruptcy.  (2)  A  person  having  notice 
of  any  act  of  bankruptcy  available  against  the 

(o.)  Beported  bjr  W.  BHAttmro—  Qoddabo,  Eaq., 


debtor  shall  not  prove  undr-r  tho  ordfr  for  !iii>  dfbt 
or  liability  coutrattwl  by  the  debtor  s^disequ^^tly 
to  the  date  of  his  so  having  notice,  [i)  8«ve  u 
aforesaid,  all  debts  and  liabilities,  present  or  faton^ 
certain  or  ooofiiiigenti  to  which  the  debtor  ia  in^aflt 
at  tha  date  ot  tiMnoaiviof  order.ortowhidthamy 
become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  reoeiriag 
order,  ahail  ba  d<MM d  to  ba  dalili  fiovahla  in  bnk- 
rupt<7." 

WqBHafftff  afipaalad* 

Gnre'/hnwrK ,  for  the  appellant. — This  is  notadAt 
or  liability,  present  or  future,  or  contingent,  within 
the  meaning  of  the  Act.  Until  there  is  an  ordt  r  for 
paympnt  of  costs  it  is  not  a  liability,  and  after  a 
winding-w  order  the  oosta  cannot  be  pravad  lor. 
Prior  to  l9l6  tha  qneittoa  would  hava  bean  gomwd 
b^  woIIm  106  of  die  Oompamoi  Act,  IMS,  whsre  uo 
distinction  was  made  between  debts  incurred  before 
and  aftt-r  bankruptcy  ;  that  is  now  cat  down  by  s^cuuu 
10  of  the  Judicature  Act,  1875.  in  the  case  of  sa 
ioaolvent  company :  £x  saris  Btuek^  35  W.  B.  720, 57 
L.T.  B«p.4lSr^ 

Kftiyn  P'lrl-rr,  for  the  respondents. — I  rely  npM 
section  .io  of  tho  Coiii]ianie9  Act,  1882,  under  whidi 
my  application  was  made.  Thr  Bankruptcy  Act  has 
nothing  to  do  with  it ;  but  even  if  it  has,  this  is  a  coo* 
tiagaDt  liabmiy  wUdi  «aa  ba  pmd  for. 

Cur,  adv.  tfulL 

May  13.--Tha  wxittMi  jndgmmit  of  the  ooort  wm 
daUvaicd  by 

LiNDi.KY,  M.K.,  who  stated  the  facta  and  con* 
tinned :  Upon  carefully  examining  section  37  of  ths 
BankraiitOT  Aot»  1883,  and  the  decisions  upon  it  ind 
eoriMHWoding  tectiona  in  earlier  Bankmptay  Aob^  I 
am  laSislled  toat  the  order  appealed  from  is  correct 

Tho  10th  function  of  the  JudiLtiture  Act,  ISTo,  baa 
rendered  section  37  of  the  Bankrujitcy  Act,  lS8;i,  the 
enactment  by  which  the  question  must  be  determined; 
section  15^  of  the  CfOtnpauiee  Act.  1862,  is  no  longer 
the  governing  section  in  a  case  like  this.  Tbededsiooi 
on  asotion  37  have  eetabliihed  tha  foUowiog  rake. 
wUdh  are  ooniiateot  and  reaaooahhs  and  quite  ia 

accordance  with  the  language  of  tho  section.  IfsS 
action  is  brought  againbt  a  person  who  aft'Twards 
b«K0iiir>3  bankrupt  for  the  recovery  of  a  sum  of  money 
and  tho  action  is  successful,  the  costs  are  regarded  as 
an  addition  to  the  sum  recovered  and  to  be  provable 
if  that  is  pcovablflt  but  not  otiierwiia.  If,  thsfa- 
fore,  what  ia  laewared  ia  unUquidatBd  damages 
"arising  otherwise  than  by  reason  of  a  contract, 
promise,  or  breach  of  trust  that  sum  is  not  recover- 
aLlc  unless  judgment,  or  at  least  a  verdict  for  it. 
has  iM^eu  obtained  before  adjudication,  or.  now,  ths 
reci'iTiiig  order;  and  if  the  sum  recovand  il 
not  provable,  neither  are  the  ooata  of  naoNr 
ing  it :  In  re  Newman,  Ex  parte  Brwd»,  8S  B. 
261.  3  Ch.  D.  484 ;  Inre  BltuJc.  On  the  other  hand, 
if  what  ia  recovered  ia  provable  so  are  the  costs  of 
recovering  it:  see  Emma  Silvtr  Mining  Co.  v,  Or.u.f, 
29  W.  R.  -INI,  17  Ch.  D.  122.  H  the  action  agaimt 
a  person  who  becomoa  bankrupt  is  unsucceasfol  no 
ooete  become  payable  by  him  or  oat  of  lua  estatt^  and 
no  question  as  to  them  can  ariae.  But  if  an  1M- 
raooessf  ul  action  ia  brotwht  by  a  man  who  baoonN 
bankrupt,  then,  if  bail  oraared  to  pay  the  ooeta,  or  if 
a  verdict  ia  given  against  him  before  ho  becomts 
bankrupt,  they  are  provable :  Ex  partf  Ptan^  k,  2! 
W.  K.  7.»j,  L.  R.  s  Ch.  App.  682.  On  thf  other 
hand,  if  no  verdict  is  given  against  him  and  no  otdsr 
is  made  for  paymant  of  ooets  until  after  he  heonaM 
bankrapt,  thciy  an  no*  saonrabla.  In  such  a  ca« 
lh«e  &  no  pcovaUa  dim  to  'diioh  the  ooata  ut 
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iui;!ii  t,  and  thert*  is  no  linl  ility  to  pay  them  by 
reaaon  of  any  obligatiou  incurred  by  the  bankrupt 
More  bankruptoy,  nor  are  they  a  contiugent 
Mjli^  to  which  he  can  be  aaid  to  be  tabjeot  at  the 
date  of  Ids  Iwnkniptcy.  Tfaie  WM  tJie  OMe  of  VM  ▼. 


■\v  t;  t:!s,  10  Cb.  D.  24. 


An  lipplicution  under  sectioQ  3d  of  the  Ck>mpaniea 
Act,  1862,  to  rectify  the  register  and  for  a  return  of 
nonej  paid  ii  sot »  daim  for  unliqnideted  demegea. 
It  ii  *  daim  lor  two  things— \is.,  fint,  for  the 

remoTal  of  an  impediment  which  prevents  the  demand 
for  a  retnm  of  the  money  from  b®>ng  sna;«»8f  ul ;  and, 
Mtondly,  it  is  a  demand  for  the  repayment  of  a 
luaidated  aum,  and  not  for  unliquidated  damages. 
Tm  rggirtff  being  rectified,  the  sums  paid  by  the 
ij  plicauta  are  cleurly  provable  d*  bt^,  and  the  costs  of 
rectifying  the  register  arc  costs  of  obtaiDing  an  order 
without  which  these  debt«  cannot  be  recovered  or 
admitted  to  proof.  The  costs  are,  therefore,  properly 
added  to  the  debts  prOTable.  It  is  hardly  neceasarr 
to  add  that  the  ordinary  bankruptcy  rule  by  which 
the  ooete  of  proving  debts  in  banlrrnptcy  have  to  be 
;  "true  by  the  proTiug  creditors  (Si  li  111  If]!'  TI.,  luli  0) 
tiuno  application  to  sooh  ootts  as  are  in  question 
here.  The  sppeel  muat  be  dinnfaBefl  with  ooata. 

Oolisitor*,  CAssfon  dt  8oa»;  Wuatt-Digbn,  <fe  Co, 


From  Prob.  Div.  &  Adm.  Dir.  ) 
(Lindley,  M.B. .  and  Rigby  [ 
•ad  OdUus.  L.JJ.}  ) 

LowB  »».  Lowe. 


Hay  10. 


(a.) 


Divorce —  Wi/t'B  pditiun — Antwtr  uilnjinj  wife  a 
^ldulUTy  with  third  party,  and  no  cluim  /or  cro$a- 
nti^  —  VO'ttmondent  —  JiUervention  —  MairimmitU 
CaHKt  AO,  1M7  (20    21  Vict.  c.  No),  «.  28—jrafn- 

mminl  Climbs  Ad,  18GB  (29  Vid.  e.  32),  i.  2. 

I/,  on  the  prttmtalion  of  a  petitim  /or  divorce,  a 
rupmdmt  merely  pnte  in  an  antwer  to  the  pHitioit  atking 
that  the  petition  shall  be  diami^aed  aiid  no  further  rdi'f, 
the  intervention  of  a  third  party,  whoit  uame  haa  Iven 
ruentiowjl  in  the  unsirfr,  is  not  jimnissiblr.  Iff  c<tH 
<jnly  intervene  if  Vie  answer  cluinu  auch  /urther  rcli^ 
as  uymid  admit  the  ammr  teing  trtaltd  a$  a  crvsi- 
}>it>tion. 

Harrop  v.  Harrop,  [1809]  P.  81,  approved. 
Appeal  from  Jeune,  P. 

A  wife  presented  a  petition  praying  for  the  dissolu* 
Hon  of  her  marriage  on  the  ground  of  her  husband's 
•doltery  and  cruelty.  The  husband,  in  his  answer, 
(kaued  the  charges  brought  against  him,  and  alleged 
Hat  liw  wif 0  Md  oommitted  adultery  with  a  gen^e- 
mm  wlioai  banamad.  He  aakedaimplj  lor  the  wife's 
|ittitum  to  he  diamined,  and  alaimad  no  farther 
idief.  The  gentleman  charged  with  adultery  with 
the  wife  denied  th«»  charge  uu  oath,  and  took  out  a 
scuiimons  for  leave  to  intervene  in  the  suit. 

Xha  aonunoiii  being  adjonnied  into  court*  Jaim^ 
P.,  VtuA  no  oaae  had  been  dtad  in  which  leave  to 
Dtervene  had  \yeen  granted,  unless  the  applicant  had 
lome  dire<;t  pecuniary  interest  in  the  suit,  and  such 
iTM  not  the  citae  here.  Personally,  lie  should  bo  very 
Siad  to  see  a  right  of  intervention  given  to  anyone 
irlioee  name  was  introdnoed  into  a  suit.  Being  bound 
>y  the  uuthoriti«>M.  he  must  dismiss  the  application. 

By  Mectiuu  26  oi  the  Hatriuonial  Causes  Act,  18d7, 
'TTpoimrancbiNtitioiipnMntod  by  »  haabHid  the 


(a.)  Baporled  Iqr  W.  Suauxjbobs  Goddaiih  Biq., 


petitioner  shall  make  the  alleged  adulterer  a  co- 
respondent to  the  said  petition,  unless  on  special 
grounds,  to  be  allowed  by  the  court,  he  shall  1x3 
exonaed  from  ao  doing ;  and  on  every  petitiou  pee- 
aented  hy  a  wife  for  duaolntion  of  marriage  the  eoiuit 
if  it  see  fit,  may  dir^ft  that  the  person  with  whom  the 
husband  is  allegrd  to  liave  committe  l  miultery  be 
made  a  reapoudeut."  By  section  2  of  tht  Matri- 
monial Causes  Act,  1866,  "  In  any  suit  instituted  for 
dissolution  of  marriage,  if  the  respondent  shall  oppoao 
the  relief  sought,  on  the  ground,  in  case  of  such  a 
suit  instituted  Dy  a  husband,  of  his  adultery,  cruelty, 
or  desertion,  or  in  case  of  such  a  suit  instituted  by  a 
wife,  on  the  ground  of  her  adultery  or  cruelty,  the 
court  may  in  such  suit  give  to  the  respondent,  on  his 
or  her  application,  the  same  relief  to  which  he  or  aha 
would  have  been  entitled  in  oaaa  bt  or  she  had  fflad  n 
petition  seeking  such  relief." 
The  ^plioant  appealed. 

Obrnn,  Q.0„  and  Barnard,  ittt  the  appellant— It  ii 

not  right  that  this  <  hargc  of  adultery  anonld  \w  triod 
in  the  appellant  rf  ubsonce.  By  section  '1  of  the 
^latrimonial  Causes  Act,  1866,  the  court  may  treat 
au  answer  to  a  petition  as  if  it  were  a  cro«i>petition, 
and  may  give  too  aame  relief  aa  might  have  been 
given  had  a  cross-petition  been  presented.  The 
contention  on  the  other  side  is  that,  if  a 
respondent  aska  for  any  other  relief  beyond  a  dis- 
miasal  of  the  petition  against  him  a  third  party  may 
interveoa ;  bnt  if  he  aaka  aimply  for  a  diamiasal  of  the 

G tit  ion  on  grounds  atated,  a  third  party,  althoa|[h 
I  name  is  mentioned,  may  not  intervene.  Tbte 
cann  Jt  l;n.vr  bfien  the  intmtir n  of  the  Legialature. 

They  referred  to  Wliuier  v.  Wheeler  and  Bhodei,  H 
P.  D.  154,  as  W.  TL  Dig.  71 J  Orin't  v.  Orievt,  [WW] 
P.  288;  and  Harrop  v.  ffarrop,  [LSfHt]  p.  61. 

Inderwick,  0,(7.,  and  WUhy  k,  for  the  rtsspondent.— 
In  the  nld  ecclcsiastioiil  cases  there  is  no  case  in 
which  any  alleged  adoUerer,  man  or  woman,  haa 
been  a  party  to  the  tnit  ailher  on  bia  own  appliealbii 
or  originally.  A  party  was  only  allowed  to  intPTreno 
where  he  ur  slie  had  some  direct  pecuniary  mterest 
in  the  suit.  Ilert^  the  husband  is  only  defending 
bimsell ;  he  does  not  attack  the  third  party,  nor  doea 
he  wiah  to  have  the  marriage  diaaolvedl 

Barnard,  in  reply. — Tht  rn  was  a  re<^rit  case,  not 
reported,  in  whioh  leave  to  intervene  was  given  under 
precisely  similar  otmnnatanoes.  The  Qnaon'i  Proctor 
cannot  intervene  vntil  after  decree:  tha  appellant 
ought  not  to  be  foroad  to  watt  imlil  after  a  decree 
has  been  made  beloM  ba  haa  an  i^piwrtwirity  ol 
defending  himself. 

LiNDunr,  M.R.— I  do  not  think  we  shall  gain  any- 
thing by  taking  time  to  conflidrr  tin's  chic.  \S'>'  have 
oonaidered  the  sections  and  argumeuts  carefully,  and 
it  aawni  to  me  that  we  oanoot  diitntb  ilia  JodgmMit 
appealed  against.  There  appeantoma  to  M»«Kyiaf 
injustioe  in  investigating  in  pnUio  the  eondnot  of  a 
person  who  is  accused  of  adultery  without  his  being 
able  to  defend  himself.  The  jpresent  state  of  things 
has  grown  up  out  of  the  practice  of  the  old  Ecdeaias- 
tioal  Courta  in  aaam  of  <nvorce.  The  inquln  in  aooli 
oaaBB  waa  not  taobntoally  a  private  inquirv,  but  flieta 
were  no  iv.ry,  no  witaeeaoa,  and  no  scrindal,  and  it  did 
not  take  place  under  any  atatute.  IL  wtus  uui  really 
a  trial,  but  only  an  imjuiry  into  the  conduct  of  the 
hnaband  and  idle  with  other  people,  and  nothing  waa 
heard  abont  it;  bnt  now  that  is  all  altered.  Every- 
thing is  in  j>ubiic  ;  and  the  injury  is  enormous,  and 
very  great  and  serious  injustice  is  done  to  a  person 
whose  conduct  is  aaa»iiled  with  the  publicity  of  moderu 
timea,  when  he  is  not  able  to  say  a  word  in  his 
def enea>  Hut,  bowwar,  ia  inr  tba  TiqgiilafaiWb  not 
fdcna* 
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The  object  of  leotion  2  of  the  Matrimonial  Oaotea 
Ai't,  l^'iii,  i.i  plain  en./iip^li  :  it  is  '.imj'ly  in  reli<'ve  a 
huiband  ur  a  wife  agarnat  whom  a  petition  waa  pro- 
Mated  from  the  neooMity  of  preaenting  a  petition  for 
orosB-relief .  Undtx  Um  old  pnotiM  if  ft  boilMnd  waa 
assailed  by  his  wife  hA  owua  pot  in  •  dehoMi,  bat 
wnid  not  without  »  anm  prtftton  obtain  anj  rdief 
MtiniblMr.  It  wufdtthst  It  wotildaiiBj^llfy  matters 
if  the  defence  were  trvated  as  a  cross-petition,  &ud  the 
objectof  theeeotioawaato  provide  forthst.  The  aection 
■Ji:  *' If  the  respoD  it  iii  ^liiiU  oppuse" — that  must, 
I  Bapi>o6o,  mcaa  by  putting  in  a  defence  in  tbo 
ordinary  way — the  oourt  may  "  on  his  or  her  appUca- 
tiont"  give  fcbe  Mune  xeUef  to  whiuh  he  or  ihie  mmld 
hnve  been  entitled  ineeeeheorebebadfllBd  spetiliott 
soelciug  such  rfilief.  Whf-n  is  the  application  to  he 
made  The  expreasion  "  on  his  or  hnr  applicatloQ  " 
iM  ainljiguuuH.  If  the  coustructi  u  put  upon  it  is  that 
wbicli  baa  alwaya  beuu  put  upon  it  by  the  Divorce 
Court,  if  it  is  read  Hterally,  everyone  knows  that  all 
tiie  buiband  baa  to  du  is  to  apply  for  tita  relief  be 
•eehi,  and  in  that  eeee  tbe  eeettim  bee  Ml  effgot  given 
to  it.  If,  on  the  other  hand,  the  husband  chooses  not 
to  take  advantage  of  the  sootion,  no  injustice  is  done 
at  all.  TIiHt  in  w  sciy,  if,  when  he  puta  in  biadefonco, 
be  asks  tbe  court  to  treat  it  as  a  cross^petition,  it  will 
be  so  treated ;  but  if  he  does  not  ask  that,  and  says 
nothing  at  all  about  it,  it  is  treated  as  an  ordinaiy 
defence,  and  h»  OtUMt  «dl  lor  it  to  be  tnaled  otber- 
wiie.  I  do  not  mean  to  say  that  the  oourt  could  not 
give  leaTe  to  amend,  but  I  cannot  conceive  that  it 
would  listen  to  an  applicuitiuu  for  leave  to  amend  aftor 
the  trial.  That  could  not  have  been  intended.  It 
would  be  opposed  to  all  the  principles  of  justice. 
Before  trial  tbe  oourt  could  give  leave  to  amend  up  to 
the  la«t  moment. 

The  pflMtioebaealiragraboen  to  treat  tbe  defence 
simply  as  a  deteoe  uilMi  and  nntil  it  is  amended,  or 
imless  it  is  to  worded  as  to  show  that  the  husband 
wished  it  to  be  treated  as  something  more.  If  wo 
were  to  firrf  il  '  to  the  argument  of  counsel  for  the 
applicant,  we  should  compel  the  husband  to  embark 
on  a  muoh  wider  inquiry.  He  need  not  aik  for  any 
nliei  at  alL  Wbj  aboold  tbe  oonct  locoe  bti  bande 
and  lay  be  nrait  ?  Tb  do  that  doee  not  strtlDe  me  as 
jjood  sense  at  all.  It  comes  to  this,  thrn  fore  :  Tf  a 
husband  puts  in  a  defen(»,  and  does  not  aak  by  taat 
(li-fijni:i'  fri!'  aijy  ri'lief  fuTthiT  t.lutii  t.ho  dismissal  of 
the  petition,  he  is  at  liberty  to  do  so,  and  no  one  can 
foroe  him  to  do  more.  But  if,  on  the  other  hand, 
as  in  the  case  of  Whethr  IVhtder  and  JthodeM,  he 
dzMva  bi«  defence  in  mob  a  way  that  it  ean  be  fkirly 
construed  as  asking  for  some  relief  farther  than  the 
dismissal  of  the  petition,  the  intervention  of  a  third 
party  i:!iu  }>'■  !ilIowed. 

When  we  look  into  the  authoritios,  and  notwith- 
standing  tbe  ambiguous  expressions  in  "  Shelf ord  on 
Maniege  "  wbiob  nave  been  alludrd  to,  I  urefer  to 
follow  tbe  leonit  deoisionB,  including  Harrop  v. 
Bdrrfip,  before  Barnes,  J.  I  think  that  Jeune,  P., 
was  right,  and  that  the  appeal  must  be  dismiased 
with  coats. 

BlGBV,  L.J. — I  am  of  the  same  opinion. 

OoLUNe.  L.  J. — I  am  of  tbe  same  opinion,  and  I 
bave  nothing  to  add  to  tha  mmu  alnady  given. 

Appeal  dimUted. 

SoUciton  for  (be  ^pUcant,  lValier»,  DevereU, 
4  Co. 

Solici(aiBlor1sb«nqiQndaiti*raiiiiNi,  OMtFkamm, 

&  Co. 
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Chan.  Div. 
8tiriing,J. 

BoosBY  V.  Wnioirr  &  Co.  (a.) 

Copyright— h/riwjemeni—"  Hoot"—"  Shed  o/Muik'* 
—  Per/oraled  $ltfrU  for  use  in  a  mechanical  mtaiod 
itutrumeut-Cooyright  Act^  1S42  (6  <<;  6  VieL  c  45). 
«s.S.l«. 

RoiU  of  ptr/orated  $heett  wen  ueed  as  part*  ^  • 
vmchine  «oM  by  the  de/endanta  /or  Via  produeUm  ef 
muiiail  aonmlt.  It  was  possible,  with  considerate 
Iroubit,  to  rrti'i  tht  mtes  dnwted  by  the  per/oratiotu. 

Certain  wor'is  {indicative  of  pace  and  expreesion) 
which  wtrt/oumd  m  (As  sAeete  nsmic pMi$hid  igf  the 
plaintifiwertotaa  frkMi  ea  tarn  ^U»d^fmttwU* 
rolls. 

Ildd.  that  the  Copyright  Act,  184S,  did  not  premd 

thr  de/eiiiinnU  /rem  vuikiwj  or  fUin'j  iht  rolls  so  fur  OJ 
ihty  €MUatf*ed  prr/i>rtttii»u,  but  that  there  ought  to  be  am 
injunction  to  restrain  them  /rum  9ddill§  tfe  SMnb  laklB 

from  the  rt(aifUiir^  mtt*fr  shrrt*. 

This  was  an  action  by  thepropnetors  of  the  copyright 
ill  the  music  of  three  songs,  known  as  "  Mj  Lack's 
Bower,"  "  The  Better  Land,"  and  "  Tbe  Holy  City," 
to  restrain  an  alleged  infringement.  No  questioo  was 
raised  as  to  the  plaintifEi'  title  to  tbe  copyright,  or 
to  their  right  to  sue  for  infringement.  Hie  sole 
question  in  the  ac  ion  wae  TrhethtT the  OOgifdl^  had 
or  had  not  been  infringed. 

The  facts  as  stated  by  Stirling,  J.,  were  as 
follows :  "  The  acts  oomplainad  of  ooniist  in  the 
sale  by  tba  dafendante  of  perforaled  she«t«  of 
paper  for  ng*  in  an  instnuMol  Oalled  tbo 
Julian,  wbiob  eztenmlly  hears  a  considerable 
i'i'8fii;1jlfince  to  a  piano,  bat  is  a  wiii'i  i(i.-)lr:inn?at 
worked  mechanically,  but  furnished  with  stojis,  swoila, 
and  pedals,  by  moans  of  which  chaK{|(>t  m  time  and 
tixjirisysion  are  effected.  It  contains  forty -six  P'pes 
and  reeds,  each  of  which  sounds  a  parlicultir  uute* 
Ibeebeetainqneitian  an  made  in  tbe  lonn  of  xdUai 
and  wben  placed  in  flie  initrament  are  nurolled  hf  its 

a<;tif.n.  Tho}-  nrv  prrparor^  that  whFrtover  a  per- 
foration pafiita  liiiJor  ii  jjartiL  iii&l'  pipt"  finid  retd  the 
appropriate  note  in  Hoiin  i,-  i.  The  perforitiuus  ure 
made  in  straight  Uneis  parallel  to  the  edges  of  tbe 
rolls,  SO  that  all  perforations  in  the  same  line  give  tba 
same  note.  The  perforations  are  of  diffannt  ^"^^^ 
so  that  if  tbe  aame  time  be  k^t.  as  would  be  tiie  oaae 
if  the  machine  is  left  to  itself,  the  length  of  the  pet- 
foration  indicates  the  duration  of  tht^  note.  Ai  tiie 
beginning  of  each  roll  is  printe  l  a  stat-  ment  aa  to  t^hu 
key  in  which  the  piece  of  music  is  written.  The 
object  of  this  is  stated  to  be,  and  I  see  no  rt^ason  to 
doubt  it,  to  enabie  a  person  desirous  of  so  doing  to 
obtain  the  voeal  mtMio  to  which  the  instromeDtal 
moiio  is  an  accompaniment.  The  rolls  contain  no 
indications  of  any  change  of  key  which  may  oocor. 
There  are,  however,  printed  ou  souie  of  them,  thoaffb 
not  on  all,  certain  words  which  are  found  iii  t£e 
sheets  of  music  published  by  the  plaintifEi,  such  as 
andante,  moderate,  piano,  crescendo,  indicating  the 
pace  and  ezpressiou  at  and  with  which  the  musio 
ought  to  be  plaved.  These  words  are  visible  to  tbe 
player,  and,  indeed,  are  otyvlonsly  intended  for  his 

Siidanoe.  If  one  of  tlv.-sc-  roll:,  lir  intri  ii!iicr-«i  into 
e  instrument,  the  music  wiU  in  ordinary  course  be 
produced  at  the  same  pace  and  with  the  same  degree 
of  loudness ;  these  are  altered  by  tbe  use  of  the  stops ; 

(a.)  Bsportad  by  Paul  SmoMLUiD,  Bsa. 
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and  th«  akiU  of  the  player  appearB  tnaiuly  to  cxausist 
in  availiag  himaelf  of  these  aids  so  aa  to  prodaoe  tin 
be»t  effect.    Tbe  .^ikjliau  is  made  in  two  sizes.  The 
rolls  xxae'd  in  both  are  conatraoted  on  the  satne  pria- 
ctple ;  the  only  difference  appears  to  be  that  in  one 
catae  they  are  about  an  inch  broader  than  in  the  other. 
It  WM  ■dmittBd  by  the  defendants'  counsel  that  it  is 
qait«  possible  to  prepare  a  key  by  which  the  notes 
correspondiug  to  the  jK'rforatioJis  can  b«  copied  down, 
and,  ill  iuct,  mich  a  key  baa  Leeu  prep&r«$d  and 
»i  1  ill.  d  to  one  of  the  jnecae  of  music  in  question.  No 
wiiueea  was  called  who  professed  to  be  able  to  read 
diMetbUa  in  the  same  way  as  an  ordinary  sheet  of 
mmto,  and,  indeed,  eU  that  is  said  by  Mr.  Bootey, 
on*  of  dw  ple&stifb,  was  that '  any  person  acquainted 
with    the   perforation   of   the   shei'ts   sold  by  the 
defendants  could  write  out  the  uiufiiu  in  th(»  ordinary 
notation  therefrom.'   The  defendants'  witnettses  said 
that  thew  rolls  conTeyed  no  idea  ol  music  to  Uiem  ; 
but  thej  were  accustomed  to  the  aidiiiery  uotataou, 
Nod  all,  or  most  of  them,  admitted  ODfmMHnuunination 
tbat  thejr  would  be  able  to  lay  the  eame  thing  of 
music  wiitten  in  tho  tduic  sol-fa  notation  or  that  used 
by  the  blind.    I  think  it  i8  possible  that  with  oon- 
Mdoriiblc  trguljlt.'  a  fiorson  might  .m  i,ir  iiiiister  the 
Bcbfoue  according  to  which  the  perforatioaa  are  made 
as  to  be  able  to  read  the  notes  thereby  denoted,  l>ut 
i»o  ubo  ia  «hown  ever  to  have  doaa  eo»   The  res  nit  of 
tliA  eiridence  appears  to  me  to  be  that  the  iofonnalion 
OUttVeywl  by  the  rolls  to  the  mind  of  the  reader  would, 
to  a  enbetaotial  degree,  be  the  sama  aa  that  afTorde<l 
by  a  sheet  of  uiunic  in  th<>  ordinary  notation,  bat 
would  be  in  varioua  ways  less  complete.    It  also 
app«»rB   to  me   that  for   this    purpose    the  rolls 
ooustitute  an  extremely  onmbroue  system  of  writing 
music,  hardly  availaua  wifebaint  toe  use  of  some 
macbaQiim  wbiob  at  pmttA  dors  not  exist   I  think 
it  is  Inprobabte  that  aoyone  would  ever  go  to  the 
trouhlf  of  acquiring  the  art  of  reading  these  rolls." 

The  Copyright  Act.  1842,  ■.  2,  providoa  ;  "  That  in 
th«  construction  of  ttiis  Act  the  word  '  book  '  shall 
bo  construed  to  mean  and  include  every  volume, 
part,  or  diviaion  of  a  volume,  pampblwt,  sheet  of 
Ititterpress,  sheet  of  loaao,  mai)^  obart»  or  plan 
aepctrately  published ;  .  .  .  tiwt  the  word  *  copy- 
right '  (tbiJ]  bo  construed  to  mean  the  sole  and 
exuluaive  liberty  of  printing  or  otherwise  multiplying 
Lopi.  fl  of  BBf  snlqeot  to  wluoh  tba  said  woid  is owein 
applied;    .  . 

Butcher,  Q.C.,  and  Berviton,  for  the  plaintiffs.— This 
is  a  question  of  infringement  of  oopyiight.  These 
rolls  amount  to  a  system  of  notation,  and  can 
b«  reproduced  in  ordinary  notation.  The  right 
oonferrad  by  the  Copyright  Act,  1842,  sg.  15, 
17,  is  to  pveveiit  any  form  of  multiplication  of 
caifm:  NMh  v.  UmUow^  12  0.  &  177 ;  Wotm  v. 
Setbohm,  9S  W.  R.  AM.  99  Oh.  D.  73;  Nieob  r. 
ntmnu,  32  W.  R.  ^31,  2G  Ch.  D.  374.  These  cases 
show  that  the  nymbola  used  are  of  little  iiuportanoe. 
The  real  question  is  whether  you  are  multiplying 
copioa.  The  particular  notation  or  form  of  symbols 
uaed  is  immaterial.  There  is  more  than  one  system 
of  notation,  and  these  eheets  merely  amooat  to  a  new 
systam  of  notation:  Bma/iAaengl  t.  Empire  Palace 
Co.,  42  W.  K.  681,  [1894]  3  Ch.  100.  The  object  of 
all  copyright  is  to  prevent  anyone  stealing  the  briiins 
of  th©  anthot:  IIoUi'nni/;e  v.  Trus^'rll,  [1894]  3  Ch. 
420,  43  W.  R,  Dig.  360;  liach  v.  Lomjman,  Cowp. 
623  ;  VAlnntine  v.  Bootey,  1  Tounge  &  Coll.  Ex.  2i>S. 

Thay  also  lalerred  to  Wall  r.  Taghr,  U  W.  fi.  712, 
11  Q.  B.  D.  102. 

A'.  Ctttler,  Q.C.,  Moulton.  Q.C.,  T.  T'rn.ll,  V.C.and 
Suitaot  StniUi,  for  tha  defendants.— Theee  coUs  os 
'  I  are  porely  m^dbsaioBL  tbttf  do  not  lapmant  ^ 


music,  but  caiiae  it.  They  are  not  intended  to  be,  and 
cnrii,  it  be,  read.  Th.'  A.  t  iil}-  grants  copyright  in  a 
bo-jk  which  ia  there  detiued  so  aa  to  iuoluae  a  piece  of 
music.  The  author  of  a  piece  of  music  has  also  a  right  to 
restrain  public  performances,  but  the  question  of  public 
performance  is  not  raised  here.  No  one  could  believe 
that  the  word  "book"  includes  a  barrel  organ,  but  that 
case  is  practically  identical  with  the  present.  Repro- 
duction of  musical  souuds  by  mechamcal  methods  was 
purpotely  omitted  from  the  scope  of  the  Act :  Maple  v. 
Junior  Army  and  Navy  Stnret,  31  W.  R.  70,  21  Clu  D. 
369 :  Dickt  v.  Brmkt,  29  W.  R.  87.  15  Ch.  D.  22  ;  Davii 
V.  ComitU,  54  L.  J.  Ch.  419,  33  W.  E.  Dig.  54.  Tholast 
osMcitsd  aofsnis  tha  ivsseat  ease.  TtoM  roUs  ars  of 
no  ose  without  the  naehine.  This  is  a  qasetfon  of 
interpretation  of  the  section.  At  the  time  the  Coyty- 
rigbt  Act  of  1M2  was  passed  mechanical  methods  of 
reproJucinp  tunes  wore  well  known.  These  rolls  aiS 
pai  t  of  a  machine,  and  are  not  included  iu  the  Acti 

Th^y  nlm  roferrnd  to  BeuU  V.  fUanford,  15  V.  ft. 
757,  L,  R.  3  Eq.  71H. 

Ihitther,  Q.C,  ill  reply. — The  main  question  is  what 
is  a  sheet  of  music.  The  sheet  need  not  be  of  paper, 
it  mav  be  of  nietaL  The  sheet  may  be  of  any  form ; 
it  includes  a  sheet  of  any  material  or  shape.  It  is 
such  as  ioeludss  ai^  laootd  ol  notss  that  «an  ba 
reprodnoed  as  oasio.  Boiasthipg  is  re(|iiliad  to 
intervene  between  gyinbols  and  aounda  —it  need  uot 
necessarily  be  a  iaiunfui  intelligence.  The  record 
itself  is  not  of  importance  Imt  its  capacity  to  bo 
reproduo*»'l  into  sound.  The  precise  nutation  of  the 
record  is  not  of  importance,  or  the  means  by  which 
it  is  done.  3Qm  sopfiight  is  not  in  tlM  aynbols  Imt 
in  the  air. 

8TIULI^'a,  J.,  stated  the  facts  as  above,  and  con* 
tlaoad :  No  question  srisee  as  to  the  right  of  per  form  - 
anoe  of  theee  pieoes  vaUtr  section  20  of  the  (Copyright 
Act  of  1S42.   What  is  in  'is;  iit(«  is  whether  the  sale 
of  these  rolls  constitutes  au  mfi  lugomcnt  of  the  copy- 
right vostetl  in  the  plain tifTs  under  t  ti*-  t  arlier  i>art  of 
the  Act.    This  tuma  on  the  construction  of  section 
2,  by  which  the  word  book  is  to  be  oonstmed  to  meau 
and  iaolnde  (amongst  other  thiaRs)  arery  sheet  of 
mnsio  sepsrately  published,  and  the  word  copyright 
is  to  be  construed  to  mean  "  the  sole  aii  l  ficlusive 
liberty  of  printing  or  otherwise  muitijjlyiii^  copies  of 
any  subje(.'t  "  ta  wbsm  th«  \vord  is  applied m  the  Act, 
iucludinK,  therefore,  a  sheet  of  music    The  conten- 
tion of  the  plaintiffs  ia  that  the  rolls  are  copies  of  a 
substantial  part  of  what  is  found  in  tha  sheets  pub* 
lisbed  by  them,  though  expressed  In  a  somewhat 
unusual  and  difficult  form  of  notation,  and  con- 
sequently that  the  sole  and  exclusive  liberty  of 
midtiplying  copies  is  infringed,  just  as  tho  ]iuhiica- 
tion  in  shorthand  of  an  ordinary  piece  of  letterpress 
would  be  an  infringement  of  the  copyright  therein : 
see  NicoU  v.  Pitman.    For  the  defendants  it  is  ui|^ 
tbat  the  rolls  really  form  parts  of  machines  for  tha 
production  of  musical  sounds,  and  that  the  Legislature 
in  passing  the  Copyright  Act  shows  no  intention 
of  interfering  with  auch  mechanism.    In  my  opinion 
the  latter  view  is  in  the  main  to  be  prcferrea.  It 
waa  decided  in  B<ii:h  v.  Lovjnuiu  that  the  copyright 
conferred  by  the  statute  8  Anne,  o.  19,  on  the  authors 
of  printed  books  extraded  to  printed  music,  "nus 
decision  has  been  embodiad  in  section  2  of  the  Act  of 
1842,  as  quoted  tibove.  The  copyright  oonf erred  by 
that  Act  appears  to  me  to  be  the  exclusive  liberty  of 
multiplying  copies  of  something  in  the  nature  of  a 
book.    The  rolls,  so  far  as  they  contain  perforations, 
are,  iu  fact,  used  simply  ss  parts  of  a  machine  tor  the 
production  of  musical  soBnu,  not  for  the  purpose  of  a 
book.  The|T  are  ossd  at  a  meaas  of  appealing  to  the 
viaddfase^rl^raiiiitlMWi  not,Mtt  tt»  ease  of 
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•  book,  through  the  eye  of  &d  ordinnry  reader,  or 
through  the  of  toQch  in  tbo  c&su  uf  a  bliiid  person. 
SoniH  mei  hanic&l  instruments  for  the  production  of 
muaicai  effects,  as,  for  example,  the  musioal-box  and 
the  b«rrel- organ,  loem  to  have  been  well  known  in 
thft  laat  ontny,  long  prior  to  the  paasing  of  the  Act 
of  IMS.  It  waa  admitted  by  Mr.  Somtton  in  hia  able 
arp:rimont  for  the  nlaintiffs  that,  if  the  (  onHtnicUon 
sought  to  be  placea  by  them  on  the  Act  bo  correct,  the 
cylinder  of  a  muaical-boz  is  a  sheet  of  mosio  within  the 
ttotote.  li  this  had  bMO  within  the  oontemplatiOD^ol 
tiie  Lagidstere  T  oannot  hut  think  that  the  framers  of 

the  Act,  who  WPrP  careful  to  point  out  wb.-it  thr  wont 
"  book  "  waa  U  mean  and  include,  would  have  be«n 
no  liH.i  caretul  to  explain  that  the  term  sheet  of  music 
was  to  mean  and  include  something  whioh  wonld  oot 
idl  within  the  ordinary  acoeptattott  ot  tiio  wofds. 
There  is  no  decision  in  this  country  precisely  in  point. 
In  flollinrakt  v.  Truswell  it  was  h^ld  that  a  oard- 
b<o!ird  pfittiTii  sleeve  containing  on  it  scales,  figures, 
and  verbal  direotioos  for  adapting  it  to  sleevea  m  any 
dimenBious  was  an  instrument  or  tool  incapable  of 
eoppight  under  the  Act  of  1842,  though  po^Hihly  tho 
■BDjeot- matter  of  a  patent.  In  the  sitituies  rdaUug 
to  copyright  in  p'aiutingH  hxhI  i-ngrdviugK  limitations 


[1800]  A.  0.  aO,  43  W.  B.  Dig.  52.  In  my  judg- 
ment the  Act  of  1842,  fairly  oonstrtu  1,  does  not  pre- 
vent the  defeodaols  fronn  making  or  selling  these 
rolls  so  far  as  they  oontain  perforations.  I  tbink,  how- 
e^▼er,  that  in  adding  to  them  words,  takan  from  the 
plaintift*  mvri»  diMta,  for  tlie  purpose  of  indioating 
to  the  playpr  ot!  the  instroment  the  pnc*-  and  .'spres- 
aioa  lit  aud  with  which  the  muiiu  ought  to  be  played, 
the  dofendantii  have  gone  beyond  their  rights,  and 
that  there  ought  to  be  an  ii^unotion  to  nstrain  them 
from  so  doing.  Under  all  tttedronoMlMioes  I  propose 
to  make  110  order  as  to  coats. 

Boliciton.  MowUU  A  WiUamoni  Mapkt,  Tmtdak, 


Q.  B.  Div. 
(Darling  and  Channrill,  JJ, 

TkK  EquITAULE  lAm  A8SUAAMC8  fiOCIXTt  OF  TUB 

Ukitkd   Sxaiv      Buaor  (SmiTROB  ov 

Taxss  (a.) 

Inland  Jlevenue — Income  Uix—Life  Auurantx  rmnpany 
—  Annual  profits  aud  gain* — Mutual  ataurnucr— He- 
turns     premium  ai  "rtbaU  or  diteount" -^Income 
Tarn  Ad,  1808         17  VteL  «.  34),  SeAed.  D. 
A  /  "  I  v!(r  j  ^     company  by  iit  eharUr  limited  the 
interest  payable  tu  the  holders  of  its  capital  stock  to  1  per 
Csnt.,  and  the  tamingt  and  receipts  of  the  company  over 
mid  ofcuw  ^itfaotd  dividend,  and  the  losses  and  rxixiues 
on  fhe  yearns  trading  were  to  be  acaimtdated.    The  iiuur- 
ana  ln  ^  intssofthe  company  tuas  rxpressal  to  be  conducted 
upon  the  mutwil  plan,  and  every  Jive  years  each  policy- 
holder ivas  to  be  credited  with  a  share  of  the  accumaltded 

a^iobc  Offlied  bii  kirn  either  in  the  purchase  of  an 
Wonai  tumnaU  of  tmitrance  payable  at  hit  death,  or 
at  hit  option  to  the  purchase  of  an  annuity  t'r.  r>  hiction 
of  his  future  premiutns.  T/m  amount  of  the  surplus 
funds  to  be  so  divided  at  these  quinquennial  distribuiiona 
was  to  be  entirely  a  matter  for  the  dkerttbm  tff  the 
dirtdors  of  the  company. 
Meld,  that  the  aceumulaied  funds  of  the 


at-Law. 


were  not  the  projirrty  of  the  policy 'hnidert,  and  that  th- 
returns  from  enrjdua  did  not  pass  to  them  the  i>r,- 
stttidicm  of  the  c'Wip<ini/,  but  were  payments  xMkU  t\iii 
arising  out  of  the  "  projits  "  earned  by  the  compoMj,  mU 
the  money  so  to  be  divided  had  Hgkltff  htm  mimdk 
income  tax  under  ScludtUe  D. 

Last  V.  London  Assurance  Co.,  34  IT.  iS.  233, 10 
App.  Cat.  43S,  followed  ;  Ni-v  T  rk  Insurance  Co.  -. 
Style.  U  App.  (Jos.  381,  38  W.  H.  Dig,  89.  a^md 
a'tddiMfivuMai. 

Chee  italed  bf  fhe  Oominiedeoeri  for  tibe  OaanI 

Purpoees  of  the  Inoome  Tax  Acts  for  the  City  cf 
London,  after  meetings  held  on  the  Hth  of  Ao^t. 
1.S96,  and  the  6th  of  May,  1897,  when  the  Eqaiubic 
Life  Assnranoe  Society  of  the  United  States  appeakid 
against  three  asseasmmts  made  upon  them  nader 
Schedule  D  of  the  Act  16  &  17  Vict  c  34,  for  tks 
years  ended  the  .5th  of  April,  lS9o,  1S96,  and  1*{>T. 
The  assets uieu'.H  wtre  in  respiei  -t  of  what  were  said  to 
be  "profits"  for  the  three  years  in  question  at  tbs 
rate  of  £80,000  a  year,  but  it  had  been  agreed  that  ii 
the  society  were  held  liaUa  there  ilioald  m  aa  ia^pny 
into  the  exact  figares. 

Ttio   fttctK   w<_'tr   thm  stated:  The  company 
established  by  charter  under  the  insurance  laws  of  tiis 
State  of  New  York.    The  principal  office  fqr  tks 
traaiaolion  of  buiinaM  waa  Inflated  m  tlMcitrodfev 
York. 

Article  3  of  the  charter  providri^  that  the  capttil 
of  the  company  should  be  1(X),(X)0  dole,  in  osdi. 
divided  into  1,000  shares  of  100  dole,  each,  which 
shoold  be  nenonal  prop<^  tnnefenbkoaI|r  on  tks 
books  of  tne  eompany  in  oonfonnitT  wHIi  tfs  bf^ 
law?.  Thn  holders  of  the  capital  stocic  mig^h*  TTCf^.T" 
a  seuii-aiiiiU'il  dividend  on  the  tttock  so  Leid  by  iu'-i^ 
not  to  exceed  3^  per  c<;ut.  of  the  same,  such  dividends 
to  be  paid  at  the  time  and  in  the  manner  daagnafwi 
by  the  direoton  of  ^  eompany.  The  eanungs  aad 
receipts  of  the  compariy  ovpr  rmi\  ah>ore  the 
dividends,  losses,  tiiid  expienses  were  to  he  accunjii- 
lated. 

By  article  4  it  was  pronded  that  the  oocpoESte 
powers  of  the  oompanv  should  be  Teated  in  a  boerl 
of  directors  and  should  be  exercised  by  them  and  bf 
such  officers  and  agents  as  they  might  appoint. 

By  artici  '  o  th^  directors  were  empowowi  to  deet 
annually  a  prmident  and  vice-president,  and  to 
appoint  a  secretary  and  other  officers,  and  to  dster- 
mina  tha  zatea  ol  prnmiiun  and  tiia  aaoanli  la  he 
inmivd  on  any  one  Bte,  and  flie  tenia  of 
insurances. 

Article  was  as  follows :  "  The  insoraoca  baA&tM 
of  flMoompany  shall  be  conducted  npsm.  iSbm  mataal 
plan.  .  .  ,  TliaoffiMKa^of  the  ooBupanr  ta"" 
sixty  days  from  the  eapusUon  of  the  Itiw  hwo  \ 

from  the  31st  of  September,  1859,  and  of  pt~" 
subsequent  penod  of  five  years,  shall  cause  m  ba^i^- 
to  be  struck  of  the  affiurs  of  the  company,  vhK^ 
shall  exhibit  ifei  aieete  and  liabilitiee,  both  DrsMst 
and  contingent,  and  aleo  tbenet  surplue  after  oedact- 
inp  a  sufRaent  amount  to  cotpt  all  o'ltptAndin?  n*i» 
tind  (jtber  obligations.  Eac-h  poiicy-huldtr  W 
cr-  ihted  with  an  equitiihle  share  of  the  said  surpl'o- 
and  such  equitable  share,  aft«  being  aaoert«a>^ 
shall  be  applied  to  the  purohaee  of  an  additwwtt! 
amount  of  msuranoe  (payable  at  death  or  with  iko 
policy  itself)  expressing  the  reversionary  valae  s( 
such  equitable  shiire  at  such  interest  &s  th«?  dir<ct<^r^ 
may  designate,  or,  ii  any  policy-holder  ao  <iii«e4 
nun  equtaUa  ahan  of  turplos  shall  be  aopUad  tc 
the  paiohaaa  of  an  annni^  to  be  sfipliaa  in  ^ 
reduction  of  his  or  her  fntote  premioma.  In  esat  <rf 
drath  ill.:'  (imouiit  stjunliiig  to  the  crtiHt  of  the  part v 
insured  at  the  last  preoediog  striking  of  halancie  sbau 
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he  {laid  over  to  the  person  entitled  to  receive  tbe 
Mme,  and  the  proportion  of  taxfUQ*  equitably 
kkoging  to  hhn  or  her  *t  tbo  watt  mMeqacnt 

ftTikiug*  of  bal'inm  shall  also  be  pud  when  tbe 
SHroe  simll  Lave  heifu  ascertained  and  dediwed." 

It  was  also  provided  that  the  officers  of  th«  vmh- 
pany  every  five  vears  were  to  oaose  a  general  balanoe 
8tat«(Dent  of  the  ofliiin  of  the  company,  which 
thoold  show  the  amount  received  daring  the  preced- 
mf!  five  years  for  preiniuma.  interest,  and  annuities, 
11  1  the  amoaoti  paid  f  >r  Idhs*  -*  ('xptmses,  and  other- 
wise, and  tbe  halAUce  reinaiuiu((  in  the  treaaary, 
together  with  the  manner  iu  which  the  same  is  in- 
cited, A  ihara  capital  of  100,000  dob.  was  required 
to  be  solMoribed  by  every  insurance  company  by  tbe 
Uwg  of  tlif  StMtt  of  Xew  Toi'lt  I'luiiiit^  cliaptw  463  of 
thf>y(>tkr  1853),  and  tbe  capital  waa  always  invested  in 
United  States  Government  bonds  and  deposited  with 
Uw  Oootfoller  of  tha  fit^  of  New  York.  ▲  faranoh 
or  department  of  tiie  oompany  for  0rMt  Britam  aad 
Ireland  bud  been  established,  and  carried  on  business 
tit  No.  6,  Pnnoe's-street,  iu  the  City  of  London. 
Muder  the  management  of  a  London  board  of 
directors,  with  a  chairman,  seoretaiy,  soneral 
■laoMg^,  and  tnutees.  It  was  admitted  tEat  the 
hiMird  of  direct/ir-*  alone  by  their  offic^^rs  manage  the 
»ff«irs  of  tiie  Loiiipany.  They  declared  the  amount 
that  sboulii  b<>  divided  amongst  the  ^lolu  y-holders, 
who  hskd  no  power  to  interfere  in  the  management, 
■id  the  amooit  to  he  let  aside  for  the  iiumtib  Tbe 
imdivided  sorplos  over  and  above  tbe  company's 
liabiKtiee  amounted  to  £7.787.458  for  the  year  1894. 
£-Ar2,-:>()2  for  l.Sf.'»,  and  ,[>'>3 ,'2  \'  for  ISf'O.  r..,licws 
were  alao  granted  by  the  oompany  to  persons  without 
righl  of  partidpation  in  t^e  profits  of  the  oonpoaf  . 
It  was  not  oontendad.  on  behalf  of  the  oonqwny, 
that  ttoj  weio  eKompt  Irem  income  tax  in  Tsepeot  of 
thi?  s-jurceof  profit.  The  net  premiums  and  interest 
after  provisiou  for  liabilities.  iociu<liiig  death  olaiois. 

are  applied  to  pay  expenses,  ae  1  t  i nulnod  by  tbe 
directon  in  their  discretion,  and  to  provide  a  leeerve 
u  required  b^  the  regulatieae  <n  fhe  Liaamiioe 
Department  of  the  State  of  New  York,  then  a 
dividend  not  exceeding  7  per  cent,  is  paid  to  the 
shareholders  cm  their  capital,  then  the  balance,  as  the 
directon  may  determine,  is  invested  to  provide  for  a 
divirioB  einongst  the  participating  poluy-haMMs  of 
the  company  by  way  of  bonus  on  or  increase  to  the 
amount  in« II rpHi  according  to  such  principles  as  may 
from  tiuiL'  to  time  be  ad^iited  by  the fOOiety  (thfOOgO 
the  directors)  for  such  distribution. 

The  oontentioiitOBllie  part  of  the  LbImmI  Bevenue 
were  that  the  company  and  its  assets  were  not  the 
property  of  the  policy-holders,  and  that  they  have 
■I'  i'.her  control,  powor,  liability,  nor  right  except  suah 
as  the  ahareboidera  by  their  directors  choose  to  give 
themi;  that  tiie  policy-holders  were  not  members 
vi  Hie  oonpeoy,  but  wen  thizd  peraoni  who  oontnot 
wfdi  tbe  oompany.    That  the  aeoumTdated  funds 

of  the  company  were  not  the  projierly  of  the 
polioy-holders,  but  were  accumuiaied  protita,  and 
that  the  company  oould  not  pro|>erIv  duim  to  be  a 
mntaal  iaennaoe  oompeny;  thai  Uie  provision  of 
artiole  8  of  tte  oluuier  tlukt  Ae  intureinee  bnrfnen  of 
the  company  should  be  conducted  upon  the  mutual 
iilan  could  only  relate  to  the  division  of  such  portion 
of  the  profits  as  the  directors  might  determine;  that 
the  division  of  a  portion  of  the  proiits  over  and  above 
the  fixed  dividend  payable  to  tbe  thareholdeca  did  not 
:i  .110  mal-i  th(>  conip^irty  a  mutual  insurance  com- 
^uuy  ;  H.n  1  tlitit  the  tjt  i  surplus  so  far  as  the  same  was 
arrived  from  [  re  mi  iiius  received  iu  the  Unit<Hl  King- 
dom was  a  profit  br  gain  of  the  oompsny  liable  to  he 
ssssMod  to  iooome  teat  under  flobednle  D  to  llie  Aot 
16*17  Viot.«^M. 


The  oompany  cited  the  case  of  New  York  Life 
Inmrame  Oo.  t.  H  Apo.  Oas.  381.  38  W.  B. 

Dig.  89,  andtfaeteopott  eonteMed  that  premiums  paid 

to  the  oonipauv  were  contributed  a<i  an  estimated 
amount  required  to  oovflr  tbe  risks  for  the  year  and  the 
necessary  expenses,  and  that  any  surplus  or  h  n'-incje  is 
not  profit  or  gain  liable  to  assessment,  but  is  merely 
an  exoew  of  contribution  over  expenditure,  which 
they  contended  would  be  idtiamtely  returned  to  the 
contributors. 

The  Oommissioners  of  Tax««  wi  rr  it  oj  ini n  that 
the  company  was  not  a  matu  il  insurdnce  oompany 
within  the  nwoing  of  the  case  above  cited  and  was 
liable  to  be  assess*  d  to  income  tax  on  profits  or  Rains 
made  in  tibe  United  Kingdom,  and  they  oonfirmed  the 
assessments. 

From  that  decision  the  oompany  apj  '  ih:<l. 

Sir  lUtbert  Beid,  Q.C.  and  C.  H.  Ni-Lh  (wiLli  them 
FooUf  Q.C). — We  submit  that  premiums  paid  to  the 
oompanv  MO  oontriimtad  ai  an  estimated  amount 
required  to  oover  (lie  risk  tor  the  year  and  the 
necessary  eipfnses  ;  they  nppear  in  the  balanco-sheet 
aa  "profits"  becansu  there!  in  h  sttitutory  duty  to 
return  them  in  the  credit  cfiimt,  but  it  doet  not 
follow  that  any  surplus  or  balance  which  appean  ia 
the  baJaaoe*abeet  under  this  head  is  a  profit  and  gain 
liable  to  assessment,  for  it  may  be  merely  an  exoess 
of  contribution  over  expenditure  which,  as  we  contend 
ia  the  case  here,  will  ultiuiatfily  1*  retviriieii  to  the 
contributors.  These  return  of  premiumi  or  bonuseo, 
call  them  by  what  name  you  like,  are  in  the  nature  of 
a  discount  or  rebate— in  laot»  aa  induoement  oiftted 
to  get  persons  to  deal  wiiii  ttie  oompany — and  tiie 
etjiiipuny  making  no  "  profit"  therefrom,  tliese  sums 
have  been  impropi  rly  included  in  the  assessment. 
A  dose  exmiination  of  the  judgment  given  in 
tbe  Honee  of  Lotde  in  the  oaiee  of  the  Nm»  York 
Lift  /fuumnos  Oo,  t.  flVytst  and  Zosl  TAe 

Luadtm  Ansnrarire  Corporation,  34  W.  R.  233,  10  App. 
Cas.  438,  shows  this,  and  decides  that  where 
such  surplus  over  expenditure  has  been  contributed 
by  the  polioy-holders  and  is  dirooeed  of  by  the 
constitution  of  fhe  company  itMtf,  mob  assets  are 
Tint  profits.  We  agreed  for  the  purposr*  of  dwidmg 
and  shortoning  the  argument  in  this  Ciu?e,  siLtiiGugli 
we  believe  the  point  is  open  to)  jirf^uiueiit,  that  if  such 
assets  are  held  by  the  court  iu  foot  to  be  dispoeed  of 
by  this  society  by  the  ilunholden  AMU  that  they  ere 
"  i)rofits "  of  the  company  in  suoh  n  saiua  that  thijf 
are  liable  to  be  assessed. 

Crippi,  Q.  C,  and  DandkfiftHt,  for  tiie  ootnmiwlofieti* 

— The  true  distinction  to  b.  Iriwn  between  the  two 
cases  cited — the  judgmeuta  m  which  appear  at  first 
to  be  at  oonfiict,  as  the  facts  in  both  are  almost 
identical— ia  tine:  in  SUgka'  caae  tbe  artiolet  of  the 
company  idheted  fwly  the  policy-holders,  and  the 

surplus  was  rightly  hold  to  bn  not  profits  in  which 
the  sharehold^  of  the  company  participjatcd  or  Liul 
any  control  over;  whereas  in  Last's  c<uf,  there  being 
shareholderi  aa  well  ae  policy-holdera  interested,  it 
was  held,  end  rightly,  thatflie  surplus  waa  **praAt,** 
and  the  oomj)any  iti  rMpf^^t  therofor  was  properly 
assessed  to  income  tax.  We  say  the  facts  in  this  case 
are  shown  to  bo  tbe  same  aa  in  LauVs  ca»e,  and  the 
assessment  ought  therefore  to  stand.  The  dedsion 
g^ven  in  theifersey  Dock  and  Harbour  Board  v.  Luoat^ 
32  W.  B.  34,  8  Apj^  Oh.  991,  enpporti  oor  oootea- 
tioa. 

Darluto,  J. — In  this  case  I  think  there  must  be 
jnd^pient  for  the  surveyor  of  taieH.  Here  tl  ere  wa.^ 
an  mdependent  distinct  body,  which  was  the  com- 
pany, independent  of  and  distinct  from  the  polioy- 
tuMmm.   wiMtfair       dieUiigiiMiB»  thie  am  Uom 
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H.C.    Equttablk  Lifx  AasnsAiraB  fioa  ov  Umxtbd  Sf&m  «•  Bishof  (Spotwo*    Task).  H.OL 


Sljrlet*  COM  I  win  not  say  tu>  s  fact,  but  io  my  mind  it 
certainly  docs  distiuguiah  it  Fru;  he  reasoning  of  the 
m^ority  of  the  laaraed  lurdH  who  have  given  jadg- 
— in  Stylet"  ease,  beoause  over  aud  over  again  tbere 


ate  tuob  expressioiiB  m  tbis  of  Lotd  MMnsgbkaiu  "  I 
do  not  think  tbat  that  dsdafon*'— i.e..  thadMiiion  in 


L'Lit'n  cnte — "  compels  your  lordships  to  bold  in  aoase 
likn  tb-i  prcmflnt,  vrbere  tbe  buuiuoM  is  a  mutoal 
iindt-rtttkiiip  jmre  and  simple,  tbat  persom."  and  no 
ou.  Wbatevor  may  have  beoa  th«  facta  in  £[<yte'  case 
— wbetber  it  waa,  as  thay  asBumail,  a  motu&l 
undertaking  pare  and  simple— I  do  not  think  it  can  be 
oontended  that  the  present  caso  is  that  of  a  mutual 
uudortjiking,  and  it  was  conceded  that  if  it  were,  and 
tba(  the  p<-oplH  had  merely  agreed  to  assure  one 
another,  and  h^iil  overpaid  in  the  matter  of  insnrance, 
they  could  from  ticne  to  Lime,  by  some  process  of  re- 
a'ljoBtment,  give  back  to  one  another,  in  equitable 
pfi  ir.  s  what  they  ha<I  [ivri  iiaid  -that  is  perfectly 
plain — and  what  th«y  received  back  could  not  in 
any  snnne  called  profit,  and  leoold  not  be 
aeeewablo  to  iaooma  tax.  But  here  there  are 
t«u  distteot  bodisa,  and  I  think  this  case  is 
governefl    by    L  id's    cas' ,    wliich    wur  m  tch 

discussed  dunog  the  argument.  Here  there 
was  a  surplus  which  was  paid  by  the  policy- 
holdan  to  ^  company  aa  dimnet  from  tbajp<dioy- 
holdert  themNlvei,  When  that  mm  dona  r  think 
fhat  was  the  profits,  and  I  think  the  surplus  was  the 
profits  in  the  bauds  of  the  company.  It  was  true 
that  the  company,  having  got  it,  chose  to  pay  it 
back,  or  to  pay  a  certain  portion  of  it  back— not  au  of 
it  —beoause  there  always  it  aomethin|^  aOBWmwIating 
in  the  hands  of  the  company ;  bat  they  paid  back  a 

Ertion  of  it — aa  I  say,  not  all  of  it— which  is  per- 
ps  worth  observing.  They  paid  some  of  it  bacK  to 
the  policy-holders  who  were  outsiders,  but  tbat  fact 
did  not  prevent  it  from  remaining  profit ;  it  was  a 
surplus  which  became  profits  in  the  hands  of  the  com- 
pany. The  fact  that  they  chose  to  pay  away  their 
j  roHt-i  in  oriirr  to  extend  their  business  I  do  not 
think  entitles  them  to  say  that  they  never  were  profits 
at  all.  Sir  Robert  Beid,  on  behalf  of  the  company, 
anned  that  beoauM  thiswae  dona  to  attraot  bMinees, 
and  b^  ▼irtne  of  pniioalar  oonl^vcts,  that  therefore 
the  things,  Oven  if  they  had  Kii  r  I  n  n  yinifit«,  could 
not  propwlv  be  considered  a«  protits  any  longer. 
That  would  lead  to  this  kind  of  argument — that  even 
vealiied  nraflts  in  any  biuinees  if,  having  been  decided 
to  be  realiaed  prollte,  the  company,  i^rtever  it  was, 
decided,  or  any  Tn;=;ine<i8  person  if  (n  ltid  to  employ  a 
certain  part  of  hib  profits  not  m  living  on  them  or 
distributing  them,  but  in  enlarging  his  busineas  witib 
them,  th^  at  once  ther  could  oa  eaid  to  be  not 
profits  at  all,  but  capitm  in  the  hoi^ieBi.  I  eannot 
think  80.  It  seems  to  me  that  the  surplus  became 
profita.  What  was  done  with  it  did  not  prevent  it 
rrom  being  profita,  tven  although  it  was  done  by 
virtue  of  a  prior  agreement  that  it  should  be  done  ; 
and  this  case  therefore  is  indietinguishable  from 
Latf*  eatt.  Whether  Last's  case  was  indistinguishable 
or  not  from  8ti/U»'  ctw,  certainly  the  learned  Ionia 
who  gav.i  Juil;:iiiPtit  iu  .^'^W  case  do  affect  to 
distinguisb  it,  and  I  must  say  that  it  seocas  to  me 


considering  is  consistent  with  the  decision  in  Las^$ 
vise,  and  certainly  with  the  reasoning  of  the  majority 
oftheHonMofLofiblBAjylM' 


ObanmseiL,  J.— I  am  of  fhe  eame  opinion.  I 

tiiitik  wo  Tiinif  a««!urnf»  that  br-th  the  cases  in 
tbe  House  of  liords  which  have  been  cited  are 
xif  li^  and  that  then  i*  •  iwl 


them.    Then  fhe  Hoose  of  IfOrds  p<nnt  out  what 

that  di^tiuutioQ  is,  and  I  cannot  help  thiukia^  ttv. 
the  judgmttnt  that  thrown   most  light  upau  tiw 
whole  matter  is  that  of  L  )nl  Bramwell  in  the  second 
case,  beoaoee  he  talis  ni  there,  he  being  the  disssntiic 
judge  in  £awfs  coss,  what  was  the  priudple  of  i^off 
case,  and  be  says  :  "  I  understand  the  principle  of  tha 
docdaioa  t  >  ba  tbat  tbera  w^is  a  c  impAuy  m^tii; 
profits,  meaning  to  make  profits,  not  from  its  uvn 
membace,  bat  from  tboea  it  dealt  with,  that  aitaoogk 
it  retonied  two-thirds  of  those  profita  to  thoee  itdesit 
with  thpy  were  not  the  less  profita.  and  that  th>r^ 
fore  income  ti.x  was  payable  on  them.    I  th  joj^V. 
and  still  tkiuk  thi^',  wroii^';  :  I  thijur^ht  tli'i*  th'^-  profits 
were  only  what  remained  after  the  return  they  hsd 
agreed  to  m^e  on  what  was  divisible  am'>og  tb« 
shareholders.    Bnt  whichever  opinion  is  right  .  .  ." 
and  so  on.    Now  he  tells  as  what  tbat  pnndpt<^  was, 
and  assuming  that  to  be  the  priucii  le    i  f.  ;  '  <  -a- 
it  seems  to  me  quite  clear  that  the  present  caw  mv 
before  us,  comes  within  that  pcinoiplo.    Hare  was  s 
body  of  ehawholdete  fauo,  Te>y  email  in  nambsc  sad 
win  vary  euull  oapital  in.  pioportion  wUh 
business  which  tbey  did,  but  they  associate  thea- 
selves  for  the  purpose  of  carrying  on  the  basisesi  of 
life  insurance,  ana  carrying  it  on  in  this  way.  Tb*y 
say :  **  We  will  Umit  oar  proftteto  7  per  oeok  opoa  the 
capitet  wfaicb  we  pnt  into  it.   8y  offering  to  dMk 
all  profits  over  7  per  cent,  we  shall  n>  doubt  io% 
very  large  bmioess,  and  although  we  Bball  ntr^m 
make  for  ourselves  more  than  7  i)er  cent.,  we  shsll 
make  our  7  per  cent,  very  secure.  It  will  be  a  portiaa 
of  a  very  large  income,"  and  so  it  ie  in  Oia  paHienfsr 
case.    '*  We  shall  be  absolutely  secure  upon  it.  soi 
we  shall  give  away  all  our  profits  beyond  it."  Xow, 
it  m'^^lit  well  be  said  before  fM.it's  i-mr.  as  Lord  Br&m- 
weU  there  pointed  out,  that  the  soma  which  tbsr 
had  contracted  with  the  paopla  witil  whom  they  dd 
busiuens  to  give  back  to  tnoee  pereone  were  haeinaai 
outgoings  and  must  be  taken  into  acooont  hsfors 
you  jltuvo  >\t  liny  profita  at  all,    Tbo  TTou'ie  of  Ixvrdi 
said  tbat  was  not  so.    Having  regard  to  that,  i£ 
seems  to  me  the  preeent  oese  oomec  witiiin  the 
^rinfliple  of  that  dedAon.  The  enbeeqmn. 
m  StffM  eoseeimply  said  that  where,  as  they  i 
wa«  the  fact  in  that  case — fitid  whether  they  wen 
right  or  wrong  is  quite  immaterial  to  us  — it  watUK 
caoe  of  a  mutual  insurance  pure  and  simple,  where 
partiee  agreed  to  do  buineea  insuring  thnmealwea  sai 
nobody  dee,  the  eoott  that  they  in  a  eertste  eeasi 

divided  amoiip:  each  othpr,  rrit  dtri'lf.'!  by  '.'lir'n^ 
them  ill  caah  uecoh^tiarii;^'  Lui  by  adtiiug  iLtuu  to  lutri: 
policies  or  by  altering  the  proportion  which  was  '-■> 
be  contribnted  during  the  next  year,  ace  not  to  bs 
takea  on  their  part  to  be  pnAte.  I  aMoaa  Oet  «» 
be  correct ;  if  so  it  does  not  ^vem  the  prveent  esse. 
The  present  case  oomes  within  the  first  decision  sod 
not  within  the  second.  Ou  those  gronads  I  tUik 
the  judgment  must  be  for  the  Crown. 

A jqiml  ilismifnf'L 

Solicitors  for  the  appellants,  HHtk,  Ifawdi,  i 
SoUdtor  for  the  zeepondent.  The  BoUdtsr  ^  IiJtmi 
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H.  C.    Cambboh  (Tbadivu  as  Co-ofsbatitb  Coal  Co.)  v«  Ttub.— Matbbb  v.  Lawbbnob.     H.  Ct 


(Darling  and  Cbannell,  JJ.)  j 

Cahbbok  (Tradiro  ab  Thb  Co-opkkative  Coal 
Oo.)  V.  TnMB.  {«.) 

WkigiU  and  meaiure* — Sale  of  coat— Ticket  or  note — 
StRtr'i  itanui— Weight*  and  Mmtures  Act,  1889(52 
A  53  rift.  c.  21),  t.  21 ;  Schedule  III. 

i«  tkt  ttctrf  or  note  resfwimi  bg  aeeUon  31  of  the 
WeiffhU  and  Mea$nra  Art,  18SB,  to  he  ddivmd  by  the 

ttfl'-r  of  C'Hil  til  (hr  fifirchiiti  r ,  Vtr  nmnc  niiilrr  n'kich  the 
ttlltr  trades  may  be  iuaerkd  imittid  of  hii  rtal  tittme. 

Oase  ■tat4>d  by  joatices  of  Middleaex. 

An  infbtaMition  WMlaid  afpuatl  tb*  appdlant  nndcr 
MOtioti  21  of  th«  Weiglito  and  HeMnrra  Act.  1  ss9, 
f  hurgiug  him  with  causing  to  be  delirnrpd  a  qimntity 
of  coal  exceeding  2cwt.  to  a  purchnser  by  lueiiiis  of  a 
vehirli'  und  unlawfully  neglecting  to  delivor  or  c-miho 
to  be  delivered  a  ticket  or  note  ftocordiog  to  the  form 
in  thn  third  schedule  of  Art. 

ThB  following  f mm  v«w  nrovad : 

On  tho  IStii  of  ITovomW,  1898,  on*  of  the 
a(>p<*11ant'a  carmen  delivered  to  a  purchaser  in  tht4 
jiarinh  of  Old  Brentford  a  quantity  of  coal  exceeding 

wL. — to  wit,  one  ton — by  nnjitnH  of  h  vi'liicln  on 
«  Inch  the  defendant's  uauie,  Camerou,  appeared.  The 
camuui,  before  any  of  the  ooal  was  onlosded.  delivered 
to  the  purohaeer  a  ticket,  partly  in  writing  and 
partly  in  print,  wherein  the  seller  of  the  ooal  was 
deecnbad  as  the  Co-operative  Coal  Co.  Before  the 
ticket  was  lo  ddivered  to  the  parchaser  the  name  of 
the  person  in  dHHrf*  U  ib»  trvbid*  had  bwa  inMvted 
th«von. 

The  appellant  had  for  Bereral  years  before  the  18th 
of  NoTember,  ^1696,  carried  on  business  as  a  ooal 
aaercbaot  OBldt  own  aoooimt  at  107,  Pancras-road, 
■aUng  DMBp  and  atoth«rpln«Min  London  under  the 
MnM  of  Hie  Oo-operatif*  Oodi  Oob,  Bnd  font  other 

different  names.       Tb««  «H,iD  IfeOt,  HO  OOmpany 

limited  in  *ixiatenoe. 

.SiicrtJy  before  the  ISth  of  Xovember,  1S9S,  the 
porchaaer  bad  ordered  from  an  office  where  the 
uppellant  was  trading  under  the  name  of  the  Co- 
«IMrativn  Ooal  Co..  at  Ballog  Dmu.  one  ton  of  ooaU 

Ua  jwliMi,  being  of  opinion  tiiat  in  order  to 
Mfitbr  the  requirementa  of  8octioa  21  and  of  the  third 
sdheome  of  the  Act  the  real  name  uf  the  appaliant, 
KriMlerick  Brough  CamrTiiii,  i:>np;;it  to  havaappoaRd 
ou  the  ticket,  oonvioted  the  appeilaut. 

Kertihaw,  for  Oe  appellant,  waa  ttopped. 

Ear  If,  for  the  respondent. — The  statate  was  passed 
lor  the  protection  of  purobMers.  That  would  not  be 
aflboloaUy  accompliabed  if  a  ooal  dealer  could  put  a 
Mna  other  than  hii  own  upon  the  tiokst*  It  Uiat 
ware  so,  a  penoo  tiadin^  under  several  different 
■naiTK'R,  M  tht'  appellant  did  in  thia  cu.si',  if  lu:  had 
beou  convicted  under  one  name,  would  be  abin  to  u«e 
afterwanis  one  of  the  other  nanipg,  ttnd  ao  avoid  the 
extreme  peutdties  usually  imposed  upon  seoood 
offenders.  The  proper  nama  to  be  inserted  Oft  the 
tioket  it  the  •aUar'a  own  aaow,  and,  in  tha  oaaa  of 
ft  flrm,  the  namea  of  aO  tba  paxteen  ahontd  be 
ineerted. 

DARLDia,  J. — This  oonvictiou  waa  wrong.  When 
fhe  itatute  says  that  the  name  of  the  seller  must  be 
fmtnponthatiokati  that  ia  anffioiantly  oooftpUsd  with 
wbflD  the  name  nndar  wUob  the  leUer  earrfee  on 

bn.iine^is  is  inserted.    It  would  bo  equally  i  oi  rect  to 
insert  the  seller's  own  name — in  this  case,  Cameron. 

OBunwLL,  J«— I  am  of  tiM  aana  ofaaicM.  lha 

(a.)  Reported  by  C.  Q.  WiLBUHAll,  B^., 


general  law  ie  that  a  man  nay  adopt  aaj  naoM  ba 
cbooeei  in  which  to  carry  ou  hn  boilnsos.^  I  do  not 

think  that  any  alteration  is  intended  to  be  introduoed 
into  the  law  in  that  rvopect  in  this  Act  of  Parliament. 

EbHaHon  Ik  fha  tpytSkni,  Woo<lbridge  <k  Sun. 
BoBeilor  for  the  n^ondent,  8ir  &  NiekoUon, 


ICajS. 


Q.  B.  Div.  ] 
(Darling  and  Cbannell,  JJ.) ) 

Matuer  v.  Lawbbncb.  (a.) 

KJiintli'iii—  KinfJoyment  of  chibl—Purpout  qf  gain — 
EUmetUury  IMueaUm  A€i»  1876  (99 

<t  40  Kid.  r.  79),  s.  47. 

A  child  agf'l  thirtffn,  who  had  net  obtained  the 
certificate  meiitioitnl  iu  section  5,  *ub-.^ection  2,  o/  the 
Education  Act,  1876,  and  who  did  not  come  within  the 
exemption  in  teeiiun  9,  mas  kept  at  home  by  her  father 
amd  SMplqysi  in  hfiuaehold  work^  wherebg  tkt  ehiid't 
mathrr  woM  amtled  to  go  io  wortt  mtd  to  sam  • 
weekly  wage. 

mid,  that  the  father  had  not  employed  hi*  child  in 
any  /aboiir  for  thr  purjxntes  of  gain  within  the  nmtning 
o/udion  47  of  the  Act,  and  wat  not  liedtU  to  coavietioH 

Case  ataftad  bj  two  joafeioaa  «l  fba  GonBlgr  of 

London. 

The  respondent  was  charged  .with  an  offence  under 
section  6  of  the  Elementary  Education  Act,  IblQ, 
which  provides  that  "  every  person  who  takes  a  child 
into  )m  aomlajaaant  in  oonlcavaatian  of  this  Act 
ahall  be  Ui£la  on  ntnunary  oanTietkn  to  a  penalty 
not  exceeding  " 

The  following  facta  were  proved :  The  respondent 
worked  as  a  Venetian  blind  paiut«r.  tnuuly  con- 

sisted of  his  wife ;  two  boos,  aged  rtapecUvely 
twenty-one  and  eighteen  years,  who  lived  at  home 
with  their  pacenta  and  went  out  to  work ;  a  daughter, 
Edith,  betwaon  ttirtaen  and  foorteen  years  of  age ; 
and  two  younger  children.  The  respondent'a  wiia  at 
times  went  out  to  work,  for  which  she  rewired  an 
average  wage  of  Ids.  a  week,  and  in  order  to  enable 
her  to  do  i»o,  the  respondent  kept  his  daughter  Edith 
at  home,  during  the  whole  of  the  day,  from  the  7th 
of  November  to  the  16th  of  December,  1898,  and 
durtzig  such  time  she  was  occupied  under  the  re- 
spon^nt's  directions  in  ddng  the  bonaawork  Md.  in 
prepariog  the  meals  of  the  family.  E(Htti  Lawreooe 
1:h,1  I  !t  ibtainod  a  certificate  as  provided  by  section  j, 
8ub-aeotiun  2,  of  the  Act.  nor  did  she  oome  within  the 
exception  in  that  sob-aaelion  or  in  aaatiaii  9  of  tba 
Act. 

It  was  contended  for  the  appellaat  that  Via  laqKm- 
dent  employed  hia  dangbtar  (or  tha  pnipoaaa  ol  gaiup 
inasmuch  as  he  made  nae  of  bar  aeirioaa  at  homa  for 

the  purp  ose  of  enuYiling  his  wife  to  earn  : 
that  he  ciiUio  witliui  section  47  of  the  Act. 

The  juitioes  dismissed  the  information. 

The  Elementary  Edooation  Act,  1876,  provides: 

Section  4.— It  dull  ba  the  duty  of  the  parent  of 
eraiy  oliild  to  aaaaa  anob  oliild  to  teoeiva  affioienc 
etenentary  instmotlon  in  reading,  wtiflng,  and 
arithmetiL.  and  if  such  parent  fail  to  perform  soob 
duty  he  shaii  be  hablo  to  such  orders  and  penalties  as 
are  provided  by  this  Act. 

SBotiiQn  (. — A  penon  shall  not  after  the  commenoe- 
iBaBtofthiBAot,tahatatebiawaptoyaBant(«Meptaa 

(a.)  Reported  by  F.  0.  Bonmov,  Baq 
•ft-Iiaw, 
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hereiaafter  in  Uus  Act  mentioned)  any  Who, 
bein^  of  the  age  of  ten  years  or  tipw&rdi,  haa  not 
obtauMd  auoh  certifioata  either  of  hm  proficieiioy  in 
rmdiag,  writing,  and  elemeotarjr  Mimaetio,  or  of 
PNifioat  due  sttendanoe  at  a  certified  efficient 
school,  U  ia  in  thia  Aot  in  that  behalf  mentioned, 
unkfis  ^ach  chil !,  being  of  the  age  of  ten  yeera  or 
lipwurdij,  iM  euiplayed  and  is  attending  Buhooi  in 
accordance  with  the  Factory  Act*  or  of  any  bye-law 
of  the  local  authnrl^y  (hereinafter  mentioood)  made 
under  MOlioil  T'l  of  ttic  Elementary  Kducation  Act, 
1670,  M  amwided  by  the  Elflmeotwy  Edacation  Act, 
1873,  mai  tlui  Anit,  and  laiiotiooed  by  fhe  Education 
Department. 

Section  G. — Eeery  person  who  takcw  a  child  into 
bii  employment  in  contravention  of  this  Act  shall  be 
liable,  on  anmmary  oonriction,  to  a  penalty  not  ex- 
ceeding  40s. 

Saomo  47.— ▲  paMit  of  »  child  who  ampkyi  aiieh 
fibild  in  any  labour  axaroiMd  by  way  of  tntde  or  for 

the  pur7in«?r-R  of  gain  shall  be  deemed  for  the  pur- 
poses of  tkia  Act  to  take  such  child  into  his  employ- 
ment. 

Marekaat  (JUm  with  bim).  for  tike  appallmt— 
The  ]iiatioat  oaght  to  baye  oonviitffld  tiia  TCtpomdeot. 

Thf  I'hilr!  was  emplnyrrl  by  him  "  for  the  purposes  of 
gain"  within  the  uit»%uiug  of  section  47,  because  by 
nuiwotj  ijf  ibf  i  being  employed  in  the  housi  ii  l  i 
work  the  mother  enabled  to  go  out  to  work  and 
■o  earn  wage*  The  fact  that  the  gain  to  the  huaband 
«M  onlj  obtaioad  iadiMoUj,  doaa  not  pmmt  tha 
oaaa  from  oomfog  wWtm  aeotioa  47.  Tim  aaolion 
makea  a  diatinotion  b«'twcen  employing  a  child  in 
labour  exercised  by  way  of  trade,  and  for  the  purposes 
of  gain.  The  object  of  this  diatinotion  waa  to  prevent 
ohudzen  being  kept  from  aohool  by  anoh  employment 
aa  oooorred  in  this  case. 

The  respondent  did  not  appear. 

DAB.Uiro,J. — In  this  ca.sdthejafltieefl  have  found  that 
the  reapoodent  kept  his  child  at  home  and  emoloyed 
her  to  do  hoaaebold  work  ao  tliat  hit  wif a  might  oa  free 
to  go  out  to  work  I7  wliidt  dw  was  enablad  to  aam  lOs. 
a  week.  If  the  child  had  not  been  kept  at  home  to  dothe 
houaehold  work,  the  respoadeut's  wife  could  not  have 
earned  this  money.  The  summons  against  the  respon- 
dent WAS  taken  out  under  section  G  of  the  Elementary 
Education  Act,  1876,  which  saya  that  every  person 
who  takea  a  child  iato  bia  employment  in  oontnven- 
tion  of  the  Aot  atkaU  be  liable  on  summary  ooDviotton 
to  a  penalty  not  exceeding  forty  abillioga,  section  o 
leaving  said  that  a  i>eraon  shall  not  take  a  child  into 
his  emj)loymeat  except  under  the  conditions  gpoLijl  '  1. 
Then,  in  section  17  the  Act  mom  on  to  provide  that  a 
parent  who  employs  his  child  in  any  labour  exercised 
by  way  of  trade  or  for  the  pnrpoaea  of  gaia  ahall  be 
deemed  for  the  purpoeea  of  flw  AOt  to  tan  Mtth  duld 
iato  hia  employment. 

TIm  magiatratea  refiiiad  to  ooariot  the  reapondent, 
and  I  think  they  came  to  a  right  decision. 
The  employment  of  children — that  is  to  say,  real, 
definite  etnploymont— is  forbidden  by  sections  o  and  6. 
Than  it  waa  thought,  probably,  that  those  sections 
could  be  evaded  by  a  father  employing  hia  diild  in 
Ilia  own  faotmytaad  tlienfoie  aeotbm  47  waa  enaotad 
io  Buat  tiwt  oaaa.  Bntin  order  to  oome  within  the 
section  the  child  must  bi-  r  ruployed  in  some  trade  or 
for  the  purposes  of  gain.  There  must  be  some  direct 
employment  resulting  in  direct  gain  to  the  employer. 
It  does  not  make  any  difference  whether,  in  reacung 
the  section,  the  words  "for  the  purposes  of  gaia  " 
are  read  with  "amploya"  or  with  "  laboar,"  for  it 
cunnot  be  said  that  io  tbto  ease  the  labour  of  the 
child  was  laboxu-  for  ^li^,  or  that  the  child  was 
employed  for  gain.   It  u  tn;e  titiat  the  result  of  what 


the  child  did  was  that  someone  else—namely,  the 
mother,  was  enabled  to  be  employe<i  for  gain,  bot 
that  does  not  caase  it  to  be  the  child  who  was  em- 
ployed for  the  purposes  of  gain. 

It  ia  to  be  remarked  that  the  reapondeat  aonldliam 
been  made  liable  to  penaltii-s  for  not  aendiDg  his 
child  to  school.  It  is  said  that  those  penalti<-6  iirr 
inadeqttatf,  atid  tlmt  that  is  wliy  prooeedii!{^4  were 
taken  undt-r  section  -I".  That  may  be  so,  but  that  is 
not  a  m«tter  which  the  court  can  take  into  oo&sdara- 

tiOD. 

fii WYFLL,  ,T.  — I  am  i)f  the  siTuc<  ojiiuion.  I  think 
section  47  was  expressly  framed  to  excl«Kia  tht 
domestic  empbyment  of  children.  The  real  offeooe 
committed  by  tlm  pareat  waa  tha  not  aendug  of  tb* 
child  to  aohool.  K  dm  ina  whieh  aan  ba  impooedior 
that  ia  not  large  enough  to  meet  the  oaaa  uxf  aUna* 
taon  must  come  from  the  Legialatore. 

Appttd  ditmiuedm 

SoUdtor  lor  ffaa  appdlwiW  0,  B,  Jfortfaur. 


Q.  B.  Div.  \  a«jii* 

(Darling  and  Chaonell,  JJ.)  /  Apniio. 

Sm  ft  Sow  V.  BowniT  Dimticr  OomraiL.  («.) 

Locit  ffovtrnment — Stif  -r  nnistrnrtefl  hy  htndowwT  far 
hi*  own  urofit — Vetting  in  local  autboriUf—PiMie 
Htnlth  Act.  187i  (36  «  »  FM.  e.  M),a.  1S»  wA- 

ircti'uit  1. 

Uy  ttciioH  13  o/  the  Public  Health  Act,  1876,  "ail 
txUting  and  fxtturt  »ewtr$  within  the  district  of  a  local 
authority  .  .  .  except  {I)  $ewer$WMd»bj/ any  ftnm 
/or  hit  own  profit   .   .    .   $hall  veil  im  and  m  widar 

the  cnntrid  ^  inxk  UkoX  matim^^ 

IMd,  that  «  mdtr  eonttneM  by  quarry  owntn  far 

iff  j)Hri><>«r-  I)/  j\r-v<-nilrvj  surfatt  a-ater  entering  thtir 
quarry  uiat  iujI  a  lewer  made  by  them  for  their  profit. 

Appeal  by  the  deitodanta  in  an  notion  for  ai 

injunction  tried  in  a  coanty  court. 

The  plaintiffs,  who  were  quarry  ownera,  laid  down 
a  pipe  to  carry  off  water  which  formerly  flowed 

down  a  lane  situated  above  tbeir  ejuarry  and  found  its 
way  into  the  quarry.  The  pipe  was  connected  with 
the  main  sewer  beloagiutf  to  the  defendants.  Soma 
time  afterwards  the  defendants  redrained  some 
cottages  whioh  stood  close  to  the  pipe  laid  doim  by 
the  plHinfjfb  and  oooneeted  tiia  drJoa  with  the  pipe. 

Til.  r  •  ult  was  that  in  times  of  flood  the  pipe  was 
uuequfil  to  the  task  of  carrying  off  both  the  surfao* 
wtiter  and  the  drainage  of  tne  i uttages,  and  a  portion 
of  the  water  fluwed  back  again  into  the  plaintiffs' 
quarry. 

The  plaintifCs  thareopon*  hrooght  thia  notion  for  an 
iojonoDon  to  restrain  the  defbiraanta  from  dmin&ig 

the  cottages  into  their  pipe.  The  defendants  pleaded 
that  tha  pipe  was  vested  in  theiu  by  virtue  of  section 
13  of  the  Public  Health  Act,  lrV;o.  Ttir.  iil.^ict;:!- 
admitted  that  the  pipe  was  a  sewer  within  the  meaumg 
of  section  13,  but  contended  that  it  waa  laid  down  for 
their  profit  within  the  meaning  of  tha  flrat  axoaptiao. 
Tha  ooonty  court  judge  granted  tiie  injnniofini. 

Iaiii.iii>:>  Walton,  Q.C.  {Wawjh  with  him),  for  tha 
defendants.— The  sewer  doea  not  oome  within  the 
exception  to  section  13  as  being  made  for  pcofiL  It 
was  not  made  lor  profit,  bat  mataly  far  tha  pupoee 
of  getting  rid  of  wwer,  just  aa  fba  dsaiiia  of  a  hoaaa 
are  made  Ibr  lha  pnipoie  of  getting  ridof  aewagaand 

(n.)  Beportad  by  C.  G  W:t  Ka&jiAM,  Bbq.,  Bar- 

,  rister-at-ijuw. 
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If  bf  MbSag  off  ttM  wstar  and  ! 

preTenting  it  entering  the  qnarry  the  value  of  the 
qu&rry  waa  increased,  such  increase  of  vahie  is  ouly 
e(|uivalent  to  the  inorea^  m  tin-  raluo  of  &  hou»o 
wbeii  it  is  properly  dritiued.  The  line  of  pipes,  ' 
oonsequeotly,  ▼eeted  iii  the  defendants:  see  Acton 
Loeal  Board  v.  Batfm,  28  Ch,  D.  283.  33  W.  K. 
Dig.  128;  Bondla  t.  TuHekenham  Loeal  Board,  3d 
W*  B.  a78,  18  Q.  B.  D.  577 :  hWrand  v.  HaUa$  TAind 
and  Building  Co.,  41  W.  R.  5H0,  [1893]  2  Q.  B.  m. 

BukhtTt  Q'^  iBvrne  with  him)*  for  the  plaintiiT.— 
IhiM  teww  warn  nnilB  for  th»  pnmt  of  the  pkintifb, 
•ad  fhnsfoie  cooiM  withw  tin  flnt  exoaplioD  to  the 

vesting  clsuse :  see  Minehtad  Local  Board  v.  Lnttrell, 
42  W.  R.  667,  [18»4]  2  Ch.  178,  and  Croy$dde  v.  Sun- 
hury-o„-Thamf$  {/rloii  Cbwidl,  46 W. B. 667» 

[189S]  2  Ch.  ."jIS. 

DAKi.i>(i,  J.— After  some  hemtatioiv  I  bavA  come 
to  the  conclusion  that  this  appeal  must  bo  allowed.  . 
I  biive  a  difficulty  in  reoonoiliu;  some  of  the  dedsioos 
witb  the  words  of  the  Act.  ihwre  «MM,  howeTer, 
to  the  oondnsion  tiMt  this  smrac  wm  not  ono  made 
ftv  profit,  using  the  mnd  m  it  n  intendod  to  be  need 
in  tne  Act. 

It  appears  to  have  been  n  sewer  made  iu  the  first 
ir.'it.iTice  to  prevent  surface  wat-  r  .vh  ch  came  down 
M  lane  from  running  into  a  quarry.  If  the  water 
vere  to  run  into  the  quarry  It  would  cost  more  to 
work  the  qnmy  than  if  it  wen  fotoluded.  That  the 
■ewar  wai  not  oinctly  profltaUo  ia  apparent  because 
nothing  was  brought  by  it  on  lo  the  land  which  could 
b*>  sold  at  a  ]  rofit ;  but  that  it  would  be  detrimental 

t'l.i'  quarry  to  allow  the  wh'i  r  t  j  i  :iter  it  there  can 
bf  uo  doubt.  What  the  plaintifts  did  was  to  prevent 
the  water  entering  the  quarry.  Suppose  that  instead 
of  prev^ting  the  entrance  of  the  water  they  had 
allowed  it  to  enter  and  had  used  a  pumping-engine 
to  pump  it  out  again,  it  would  be  difficult  then  to 
say  that  the  pumpuig-en^ne  wa>  not  used  for 
jtrcfit,  and  it  is  diflBcult  to  se*  Low  what  is 
true  in  the  one  case  is  not  also  true  in  the 
other.  I  can  only  say  that  it  ia  not  true  of 
the  sewer  because  a  restricted  meaning  has  been 
put  upon  the  meaning  of  the  word  "profit"  by 
tbe  cases.  In  .Ferraiul  v.  BaUat  Land  ami  Bond- 
ing Co.,  Smith,  L.J..  Hid  that  il  a  wwar  made 
ffir  the  purposeH  of  Irrunii'.tT:  houses,  and  for  no 
other  purpose  (aa  iu  ilit  c<t8e  before  him),  were 
to  lie  hfl<i  to  be  an  exception  to  the  proviftions  of 
•c>ctiou  13,  the  result  would  bo  that  the  exceptions 
would  oat  op  the  nib.  So  hero,  if  we  were  to  hold 
tbiit  th»  Mni«r  «MM  ivitbin  the  eaueptko,  the  ez> 
ception  mold  eat  np  Hie  nde.  Tlieraloie,  a  more 
restricted  meaning  must  be  given  to  the  word 
"profit."  In  MinrJ^md  f^nytl  Bmrrl  v.  f.tittrtU 
lioiuf-r,  J.,  says  :  "  Thi.sis  a  cmr  win n  the  defemiHiit 
has  laid  out  money  fur  the  purpose  uf  making  i»ewers, 
^tending  to  bo  compensated  and  paid  diractly  for  his 
«3cpendiMr»  on  the  Mwera  by  receiving  i»a;meots  from 
all  peraoDf » whether  they  are  Ids  tonaati  or  not,  who 
arail  tbemaatves  of  the  benefit  of  his  sewers,  and 
when  be  intended  to  ree^ve,  and  did  rec(-ive,  pay- 
ment direct  to  him  fr  ftm  the  pei-sons  usiug  his  sewers 
for  the  bent  fit  of  his  sewers,  and  where  he  has,  by 
reason  of  bis  expenditure,  received  direct  remuneration 
for  the  expenditure  in  the  way  I  have  indicated." 
Thud  a  distinction  is  drawn  between  a  dir<>ct  and  an 
indiraot  benefit.  If  that  do^ioe  it  anplied  to  this 
•ewer  it  will  be  leen  that  ^QbSm  lewer  did  not  Tidd  a 
direct  profit,  but  only  an  indirect  one.  So  tnat  the 
casti  ia  not  covered  by  Minfht'ui  L(kiiI  lUnird  v. 
LfUrfU. 

The  decision  mostly  in  favour  of  the  plainti£Es'  oon- 
~  "  CVoyidaJf  y.  Banlniry-M'ThanHU  Urban 


Dktriet  Conncfl.    Stirling,  J.,  in  giving  judgment  m 

that  Case,  says :  "  liirheu  the  object  of  making  the 
sewer  is  not  sanitary  or  orditiary  drainage  purposes, 
hut  U)  riifi'f:]''  thi-  hirjil  to  be  occupi*--'!  iiji:ir>:<  profitiilily , 
or  to  avoid  an  expenditure  which  would  otherwise  be 
incurred  in  order  that  the  occupation  mi^t  be  eoually 
beneficial,  it  eeems  to  me  that  the  sewer  ia  maoe  fear 
the  pto6t  of  the  occupier."  If  thoee  wnds  are  tahen 
alone  ihej  are  amply  wide  enough  to  OOver  the  present 
case.  The  sewer  waa  not  made  for  a  sanitary  or 
ordinary  drainage  purpose.  It,  wa",  iuhJc  iu  order  to 
avoid  an  expenditure  which  would  otherwise  have 
been  incurred.  lUit  the  learned  judge  was  dealing 
with  a  case  where  a  man  conveyed  water  by  means  of 
a  pipe,  not  in  ordor  to  get  lid  of  it,  but 
in  oraer  to  form  a  pond  to  water  his  cattle, 
hereby  obviating  the  expenae  of  supplying  hia 
cattle  with  water  in  other  ways.  Having  regard, 
therefori',  t'j  the  facta  of  the  case  uuder  the  considera- 
tion of  Stirhug,  J.,  in  that  case,  I  do  not  think  that 
the  language  used  by  him  can  be  held  to  cover  the 
preeantoeae. 

Cii.ONELL,  J. — I  am  of  the  .same  opinion,  and  I 
agree  with  what  my  brother  has  said.  I  think  that 
the  cases  have  decided  that  in  this  exception  to 
section  13  "profit"  means  not  neoesaarily  a  mone^ 
profit,  but  some  advantage  other  than  that  which  N 
derived  from  uring  a  drain  or  sewer  aa  a  drain  or 
sewer  simply.  To  tobe  away  sewage  and  to  teb« 
away  water  so  that  it  may  not  interfere  with  the  use 
of  land  or  premises— these  are  the  ordinary  purjjosca 
of  a  sewer.  The  caaes  seem  to  say  that  if  a  sewer  is 
made  for  any  of  the  ordinary  purposes  it  does  not 
come  within  the  exception  as  being  made  fbr  pvoftt> 
It  ia  clear  that  the  cases  have  danded  thai  a  aawar 
oonatroetrd  to  carry  away  sewage  is  not  witUn  tiie 
exception;  but  it  is  s'i)_;t;iht  >d  that  that  is  because 
there  is  a  duty  to  carry  away  sewage.  But  the  term 
sowt  r  applii-8  equally  to  pipes  which  carry  o:!  wiiter 
as  to  those  which  cany  off  sewage,  and  I  can  there- 
fore see  no  diatinetioilWkween  wit  eM*  and  tin  «aMa 
referred  to. 

J pptal  aUototd. 

Solidtora  for  the  defendant,  Jtttbt  Atott,  Jb  Fcft*- 

well,  Halifax. 

Solicitors  for  the  plaintiff,  Lonybotliam  Ji  Som», 
HaUlaz. 


From  Q.  B.  Div,  (Bkcy.)  \ 
(Lindloy,  M.K..  Jeune,  P.,  |  Jn»«  I,  9. 

and  Romer,  I*. J.)  ) 

In  n  Sboabis. 

Et  parte  TuK  Official  Receivkb  (Trubtek).  (a.) 

Bankruaicu  —  JntolvetU  etiate  —  Executor'i  right  of 
rdaifur—Bonkrapteg  Act,  1863  (46  «  47  Fief.  a. 

52).  f.  12,i. 

The  rxeciUor  of  an  intolvttU  tettator,  aymust  whoie 
ettale  an  order  for  administration  in  bankruptcy  haa 
been  mad*,  it  mtiUed  to  exereiis  Am  right  of  retainer, 
notwWMandingihat,  in  ignoranet  of  hit  riyhU,  he  has 
paid  over  to  the  official  receiver  all  the  assets  As  Aiis 
collected,  and  has  ptU  in  a  proff  (afterward*  withdrawn) 
for  the  tiiiWHiit  (■/  tlif  iliht  'hte  In  him. 

Judytnent  of  SV right,  J.,  ante  432,  n  ijirm^d. 

(».)  Re^t«d  hf  R.  0.  Uaokmmzul,  Esq.,  li^irrister- 
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Appeal  from  •  dechkm  of  Wright.  J.  (ante,  p.  432, 
wImto  the  facta  are  sufficiently  atated). 

La/ttt,  Q.C.,  and  f\  Whiiut^,  for  the  official 
twiriftr,  who  apDealad,  referred  to  1  Williama  ou 

Executors  (ft  ed.\  p.  SS.j  ;  ]Vihon  v.  Cnxwell,  23 
Ch.  D.  JG4,  32W.  K  Dip.  SJ  ;  ^Hrff«  v.  Brutton,  2 
Haw,  3T.'J ;  //i  rc  HV/i'/dwM,  /-^j:  /yir/c  Lttoit  anil  Evnits, 
SMorrcU  6.) ;  /„  re  >;,!U:rl,  fx  park  Gilbert,  40  W.  R. 
351.  ri  sOH]  1  Q.  B,  282. 

[LuiULKY.  U.B.,  rafarmd  to  1  WiUImw  on  Bnm- 
ton,  891.1 

//rr/«^J  Retd,  Q.C,  auil  ,7.  A'-ZJ,  far  the  execntrix. 
referrpd  to  Bection  10  of  the  Judicature  Aot,  1875 
(.is  ,t  ,!9  Vict.  c.  77);  (IWuwrt/  v.  Dnrr,,.  Plowdra 
184  ;  />Mi;/«  ».  Pany,  ante  p.  429,  [1899]  I  Ch.  602  ; 
Om/t  V.  Pyke,  3  P.  Wina.  180.  at.  p  184n; 
V.  Clark,  nuU  p.  471.  [I'^HO]  1  (j.  H  TtiH » ;  nnd  In 
n  Mnij,  L'raiffi.rd  v.  May,  ;jH  W.  li.  7(;,j,  45  Ch.  D. 
49!). 

[BoMKJi,  L.J.,  referred  to  2  WUliacns  oa  Eseoators. 
pp.  1180-81.] 

LfVfit,  Q.C,  in  r.p]y,  cited  Sattd^  v.  IleaihM.L 
23  W.  R.  a;ll.  L.  K.  li>  Eq.  21 ;  and  Lu  v.  Nuttall, 
27  W.B.8O0,12C»i.D.«f. 

Cur.  adv.  vuU. 

June  9.— LiWDLSY,  M.E.,  rtAd  the  judgment  of  the 
(wurt  as  follows :  This  appeal  raises  the  important guee- 
tum  whether  m\  order  made  vnder  aeotioii  ISA  (rf  th« 
Bwkraptcy  Act,  1888.  for  Ike  adndnirtratkm  of  Um 

i>t«t»  erf  A  dacoucd  person  in  banknijitoy  dt  privos 
mi  OBOlrtor  0<  his  right  to  retain  out  of  BtmH  iu  his 
hands  a  debt  duo  to  him  fr m  :l  e deceased.  Wright, 
J.,  has  held  that  the  section  has  not  deprived 
expuutor  of  his  right  of  rft^iuer  in  tnoh  ft  OttM,  and 
we  have  arrived  at  the  same  conclusion. 

The  testator  in  this  case  died  in  April,  1898.  His 
w^w  wea  hifl  «Moatrix,  and  afae  proved  hii  will. 
Bha  waa  a  eraditor  of  hh  for  £600  odd.  Shn  opened 
an  account  in  a  bank  in  Lur  owd  namf.  jn  1  ahe  got  in 
assets  to  the  amount  of  about  i'1,100,  and  this 
amount,  repreaontiug  the  assets  got  ia,  was  standing 
to  her  credit  in  July,  when  an  order  was  made  for  the 
administration  of  tiw  der^eased's  estate  in  bouk- 
ruptoy  under  aaotion  12$  iA  the  Bankruptcy 
Aot,  1 883.  The  ofltoial  ncMiver  db^ed  the  money  in 
^e  b*uk,  and  she  paid  it  ovor  to  him,  not  knowing  she 
had  any  right  of  retainer.  She  provfKl  for  her  debt  in 
thn  LaukruDtcy,  but  aho  afterwardH  withdrow  this 
proof,  and  ttien  demaodwi  back  the  £600  paid  over  in 
ignorance  of  her  rights.  Two  questions  therefore 
arise.  The  first  and  most  important  ia  whetb«r  ahe 
had  a  right  to  retain  her  debt  as  agaioat  fhe  trtutee 
in  banlrau^nr.  The  second  is  whether,  if  sho  hod, 
■be  loatfhtt  right  by  paying  the  wholo  £1.1  oo  over  to 
the  trtuitee  and  by  afterwards  proving  for  her  debt. 

It  is  not  deniiid  that  she  had  a  right  to  retain,  and 
might  have  exercised  it  before  the  order  was  made, 
or,  to  be  more  accurate,  before  aha  knew  an 
apnlicatiou  for  such  an  order  had  haaHDada.  Inr» 
<3h^^rLE»fa^UQiXbert,m^^\e^.  this;  but  it  ia  con- 
tendad  that  aa  die  had  not  exercised  this  right  before 
thatdatesheoouldnot  do  so  afterwards.  Theolder  com- 
mon kw  ftuthoritioB  go  far  to  show  that  if  an  exeoutor 
was  a  creditor  of  his  deceased  testator  and  had  assets 
in  his  hands  suihoieut  to  pay  hia  debt  (and  ail  othieca 
of  a  higher  degree,  if  an^  raoh  debfc  wac  iraated  aa 
extinguished.  Suffioioit  asaets  to  pay  his  own  dobta 
and  property  applicable  thereto  being  in  the  o  xecu  tor's 
hands,  such  tusseta  were  trciited,  witliout  more,  as 
applied  by  him  to  such  payment.  Blaokstone  says 
HI  ii.tm  ily  vol.  a,  p.  IS.  His  words  are,  "Somuch 
aa  is  suffiuieat  to  answer  his  own  «i«w«»w<4t  ii  by  opera- 
tiOtt  «f  ]»w  tiplied  t9  fbit  (irtioalac  poipoae." 


Plowden  goea  ftnfher,  and  says  that  the  property  in 
the  assets  is  ohaoged:  see  W-tJ-^nr-l  v.  Dir.-.i.  Pl-iw. 
184,  at  p.  186.  Bat  this  can  only  be  true  li  the  u«ets 
«(Miken  of  c-an  be  identified  and  appropriated  to  the 
debt  which  they  have  satiafled,  and  this  presupposei 
the  exercise  of  the  ifgllk  in  faol^  and  in  the  case  in 
Plowda  tfc  had  bean  a»  omiMd :  aee  pb  IM.  Xha 
faoteiniheeMeof  IFeoAesrrfT.  Hsrwwwaaafollovs: 
Luttrell,  obligor;  Woodward,  obfigea,  and  [l^in- 
fiff;  Windham,  LattreH's  executor;  Windham  w«3 
was  de«<l,  liiid  Jofendant  was  Windham's  executor; 
Windham  was  a  creditor  of  LuttreU,  and  had  re- 
tained assets  sufficient  to  pay  himself,  leaving  nothmg 
for  Woodward;  the  debli  aU  ipecialtT  daUii 
hddthaiifbedeflandBBtiwwaontKled  to  jndgnMat 

Until  the  pxecutor  dooa  some  act  to  «ho»- 
assetH  he  retHUis  it  is  obvious  that  the  property  iu  tiein 
cannot  b«  changed.  This  has  l>een  noticed  before  :  se* 
Iu  reOilbert.  Ex  parte  Oil h':rf .  [1S1»S]  1  U,  B.  at  p.  t>>r, 
Wentwortb's  Office  of  Executor,  cited  in  the  nuofin 
of  Plowden,  p.  18d.  But  it  wasaettiedthatanaKaaator 
sued  by  a  orMitor  ooold  gire  •  retainer  by  MmwHia 
satisfaction  of  his  own  debt  in  evidence  onder  a 
general  plea  of  p/«iu>  adminittravit,  and  that  he  nee^ 
not  plead  a  retainer  specially  :  1  Wms.  Saond.  333, 
n.  6.  The  extent  to  which  the  doctrine  that  hi* 
dobt  was  extinguished  was  carried  is  further  iUnatrated 
by  the  oases  collected  in  2  WilUaaa  on  Exeontort, 
1  I  SO.  and  which  show  that  an  Qxaeotor  having  asseti 
anffioient  and  properly  applioable  to  pnj  a  debt  dna 
to  him  from  his  teetator  could  not  ave  the  teetatoc'i 
heir,  nor  any  third  person  who  might  be  liaUs 
with  the  testator,  for  the  debt  in  question.  It 
is  quite  jiaiTi  from  these  authorities  that  the 
executc^r'R  right  to  retain  assetx  in  his  hands 
was  ^igainst  him  treated  as  enforced  as  soon 
as  ho  could  nniperly  eoiocQe  it»  It  wwld  he 
very  strange  if  it  were  hdd  ^t  he  had  loat  Ida  right 
because  he  had  done  nothing  to  a^^prt  it  before  there 
was  any  occaaion  to  do  so.  It  is  only  when  somerme 
seeks  to  taltj  fi.H.sets  out  (if  the  executor's  jmrtAi'Siion 
that  it  becomes  necessary  for  him  to  assert  his  right 
of  retainer ;  and  if  be  aaserte  it  then  his  right  must  be 
pioteoted,  unless,  of  oomm,  ha  hmntrnMiit,  or  dOM 
something  to  deprive  himadl  «f  ifc 

In  the  proecnt  case,  when  the  order  for  the 
administrabon  of  the  testator's  estate  was  made,  his 
exeentxiz  had  as^i'tH  in  hrr  hiind-i  U>  ttie  of 
£1,100.   This  sum  was  standing  to  her  credit  at  her 
bankers.   We  attach  no  impoctanoe  to  the  fMfc 
the  account  was  not  in  form  opened  in  her  name  M 
executrix.   The  £1,100  represents  the  ansnti  of  tta 
teatetor,  and  if  the  execntrix  had  herself  become 
bankrupt  the  whole  of  this  som  would  not  have 
passed  to  her  trustee  and  been  diitributable  as  hs 
property  amongst  her  creditors.     She,  howevw, 
was  a  creditor  of  the  deoeeaed  for  £iS00.  This 
is  admitted.    She  had  a  right  to  retain  this  sua 
out  of  the  £1,100  aa  against  the  other  oreditan  of  ttl 
deoeeaed.    Tbit  ia  quite  dear.  If  it  were  to  ti» 
InteMat  ol  other  people  to  say  she  was  paid,  as  it 
might  bo  if  she  were  claiming  interest  on  the  £600 
after  she  had  assets  sufficient  to  pay  it,  the  antboritin 
show  that  she  oould  be  treated  aa  having  paid  herself, 
but  then  only  the  balance  of  £l,iOO  ooold  be  tre»tei 
as  the  testator's  assets.    On  wliat  principle  can  titf 
tmatee  in  bankmpfa^  claim  mora  ibea  the  balanotf 
We  oan  diaoover  none.    fRw  question  is,  Wbsl 
property  vested  in  him  by  virtue  of  srction  \'2o,  sab- 
section  5  r*     His  only  claim  is  ua  trtistee  for  th« 
t  s'iii!  r's  creditors.    The  property  vested  iu  him  by 
aoction   125,  tub -section  5,  has  to  be  distributed 
amongst  Hmd.   What  they  have  no  riffht  to  he  itss 
no  right  to:  aM  feotion 44 of  the  Banbuptcgr  iflli 
1889.  Seotioa  m  do«  not  anli^  tlw  pnfirtf  to 
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hi  Jhtrilmtod  or  dq[iifv»  tiiiid  parties  of  any  right 
which  they  have  acquired  to  withdraw  from  distribu- 
ri.^n  asseta  in  their  poaaeasion  which  they  huvu  a  right 
to  retain :  Ilasluck  v.  Clark  shows  this. 

It  is  true  tbat  aa  iieeutor  with  a  right  of  retsinar 
bai  not  all  ttto  vfghto  of  a  sseimd  crecBtor :  lae  Le$ 
T.  yuttaH.  Ho  has  no  right  of  retainer  Against 
creditors  of  »  higher  degree  than  himjself,  but  his 
nght  to  retnin  is  a  right  to  withdraw  from  the  asseta 
Id  his  hands,  and  distributable  amongst  himself  and 
other  creditors  of  equal  degrM,  enough  to  pay  himself 
ill  full.  Hia  right  to  retain  dnp?  nnf  p\t.  lul  fn  n^-ioLs 
which  ho  has  not  got  in,  hk  I  v,ljic;i  art:  uut  iii  hia 
possession,  nor  to  equitabb'  iisscts;  but  no  <uie«tion 

to  them  ariat-B  here.  Hia  right  extends,  ooth  at 
and  in  e<iuity,  to  all  legal  assets  which  be  has  in 
im  hands;  and  there  is  nothing  in  section  125  to 
depiiTe  him  <rf  tliia  right.  The  jndgment  of  Yaughan 
Williams,  L.J.,  in  the  case  of  L-i  rf  fTilliams,  Ex  jmrte 
Lticia  and  Evana,  sapjport«  this  conolusion.  Mr. 
Lereti  ralisd  OD  anthontiee  which  are  collected  in  1 
WOliaina  on  Bseoatora  886,  and  whidi  show  that  if 
SB  SKseaioir  diot  nithont  liaTuiff  enrmaed  his  right 
executor  cannot  exercise  it,  umesa  he  also  represents 
Lue  testator.  Bat,  whatever  difficulty  there  may  l>e 
in  reconciling  these  ctises  with  Bladutone's  state - 
OMDt  above  reftend  to,  they  an  quite  oooaistenl  with 
Ihs  right  of  tbii  ei«eiilir&  to  wCain  her  debt  aa 
against  the  trustee  claiming  her  testator's  assets.  A 
similar  observation  applies  to  Wigram,  V.C.'s,  judg- 
ment in  Burgt  v.  BruUon.  The  only  person  who  has 
ft  light  oi  retainer  is  the  legal  personal  representative 
ef  the  tsstatoir,  end  If  sndi  Tepresentative  is  dead  his 
r?pireflentative  cannot  himself  first  exercise  the  right 
unless  he  also  represents  the  testator  : 
Xiirtcn  V.  CompUm,  30  Ch.  D.  1.0.  This  doctrine  haa 
no  application  to  this  case.  There  is  no  analogy 
between  deafll  aad  an  ocder  for  administering  asseta 
in  bankruptcy  under  section  125  of  the  Bankrnptcy 
Act.  For  these  reasons  we  have  oome  to  the  oon- 
ilusion  that  the  exe<:utrix  in  this  caac^  had  a  right  to 
retain  her  debt  out  nf  the  assets  in  her  bands  as 
against  the  appellant,  and  that  only  the  balance  of 
those  asaeta  vaeted  in  him  mider  MotMm  126,  nib- 
secfion  5. 

Tho  second  question  presents  no  real  difRrulty. 
Tiie  executrix,  not  knowing  her  rights,  paid  the 
whole  £1,100  over  to  the  trustee.  He,  however,, 
hns  not  distaboted  the  AMets,  and  no  iqjiutioe  will 
be  dooa  to  hmi  oir  to  anyone  if  he  ie  ordered  to  ropa  y 
her  the  amount  which  she  was  entitled  to  retain. 
Ex  parte  Jurnts,  In  re  Cm\d(m,  22  W.  R.  937,  L.  R.  9 
Clu  App.  'j09,  and  Kx  j»irte  SimmontUf  In  re  Gamac,  34 
W.  £.  421, 16  Q.  B.  D.  a08^  ate  diatiuct  authoritiee  to 
ahow  that  mfabte  of  thii  kind,  although  attrlbatable 
U,  ignorance  of  law,  can  and  will  bo  aet  riglit  hy  the 
cuurt  so  long  as  the  officer  of  the  court  stili  hun  the 
money  in  his  hands.  Still  less  can  the  proof  by  the 
execntnx  in  the  bankniptcy,  withdrawn  as  it  was 
when  she  disoovend  her  error,  deprive  her  of  her 
-'j?ht  to  have  her  money  baclr. 

The  judgment  appealed  from  is  right  on  all  points, 
and  the  qnpeal*  uunteo,  muit  be  fliimilflnen  with 
ooets. 

Aj^peal  ditmiued. 

QdSdian,  Adatm  <ft  Adamu;  Thommm,  Brook*,  & 


Ix  RB  Walleb.  Covet  of  Apfxal. 


From  Chan.  Div.  ^ 
(lindley.  U.R.,  Jenne,  P.,  /  Jmie  6« 

and  Bomor,  L.J.)  ) 

In  re  Walub. 

Wnm  V.  8ooL«8.  (a.) 

WUI  —  Construction  —  JifitJtscription    of    legatee  — 

Extrintic  e''!i1en'-f — Fornur  viHs. 

A  t«*tat<»r  Ity  hU  mill  btijiHut/ml  Injarifg  ta  such  of  Oie 
daughters  of  his  late /ritwl,  I.  S.,  as  should  survive  the 
testator  and  be  ummarrHd.  The  tt^ator'e  frtend,  1. 8^ 
survived  the  tegbOor,  and  had  never  been  married^  1,8, 
had  five  ttimmiei  eilfert,  doaghkn  of  J*  J*  8., 

dtcmsed. 

Held,  on  the  consiructivn  of  tlie  will  and  on  the  evidence 
of  a  previom  will  of  the  teetakr,  which  gave  leyacioe 
to  the  daughiert  of  J,.J.B,\fa  correct  deeoription,  that 

i!,of>e  dauijhtert  were  entitM  tv  the  leijnrits. 

DecUinn  q/'K«kewich,  J.  (ante,  p.  1H2),  reversed. 

Appeal  from  a  deoUoD  of  Eekewidi,  J.  {aide,  ^ 
lfi2,  where  the  facts  are  sufficiently  stated). 

P.  F.  S.  SbJcee,  tot  the  dao^tera  of  J.  J.  Soolfla, 
who  appealed. 

Steimrt  Smith, 'for  the  British  Home  for  Inonrables, 
contended  that  the  legacies  were  void,  and  relewed 
to  1  Jarman  on  Wills  (6i^  ed.),  p.  419,  tod  Drake  v. 

Drake,  8  H.  L.  Cxs.  172.  9  W.  11.  H.  L.  18, 

O.  W,  Bmhint,  for  the  trustees. 
No  reply  was  called  fur. 

Ldtdley.  M.B. — I  cannot  bring  my  mind  to  enters 

tain  any  drmbf  ibont  this  casp.  T  have  not  the 
slightest  douLt  abuut  the  true  cijustruotion  and  eifect 
of  this  wU.  TbPre  is  really  no  room  for  doubt  about 
the  meaning  of  the  language  used.   The  testator  has 

S'ven  a  legacy  to  *'  such  of  the  daughters  of  my  late 
lend  Igfnatiua  Soolea,  deoeaaed,  as  shall  be  living  and 
unmarried  at  my  decease."  Now,  it  so  happens  that 
there  was  at  the  date  of  the  will  n  )  person  answering 
the  description  of  "  my  late  friend  Ignatius  Soolea, 
deoeaaed."  Tbe  testator  had  a  friend  or  aoqnaintanoe 
aamadlgiiatiiiafioolfls,  but  that  friend  was  not "  late  " 
bat  living,  bad  no  danghten,  beoanse  he  was  a 
buclielor,  and  could  not  vr-ry  woll  liuv'  uny,  because 
he  was  a  Koman  Catholic  pnest.  Ho,  when  yoa  OOme 
to  tr^  to  apply  that  deecription  "tof  lite  MmA 
Ignatiiu  6oolfls»"  you  find  that  there  was  no  man 
whom  it  reatty  flAed.  What*  Oen,  is  to  be  done  P 
Are  we  to  ca«t  alxiut  and  see  who  was  known  to 
this  testator  whose  name  could  have  been  mis- 
taken and  called  Ignatius?  The  difficulty  caused 
by  the  introductian  of  the  name  Ignatiiia  aalB 
you  upon  inouiry.  Thwe  wai  *  genUemaB  named 
Scolee— Joseph  John  Sooles — the  father  of  iKnatiua 
Scolee.  Joseph  John  Scoles  had  a  number  of 
daughters.  This  testator  had  been  placed,  shortly 
after  the  death  of  the  father  Sooles,  with  hu 
widow  and  family,  and  had  lived  with  tbni  milil 
hia  death.  They  were  Homan  Catholics,  and  the 
testator  knew  of  the  existence  of  daughters  of  the 
late  Sooles  (the  faihi  r  of  Ignatius).  Apparently 
Soolea,  the  father,  was  a  friend  of  the  testator.  The 
•ridence  is  not  very  explicit  on  that  point ;  but  at  all 
events  it  seems  that  Scoles  the  father  might  not 
imnatnrally  be  described  by  the  testator  as  his  "  late 
friend  Scoles,"  deceased.  The  testator  had  shown  by 
former  wills  that  he  not  only  knew  of  the  existence  of 
tiiose  daughters,  but  knew  who  their  father  was.  In 
one  of  those  former  wills  all  of  which  are  perfectly 
legitimate  ^evidenoe  of  his  knowledge  and  state  of 

(a.)  Beporied  by  B.  C.  Maokxmzik,  Esq.,  Barrister- 
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mind — w«  find  tlut  Iw  fawrBwJ  them,  not  m 

daughters  of  Ignatius,  but  Y>y  a  correct  drsorip- 
tiou  as  daughtera  of  one  Sooles,  an  architei;t, 
wbo  was  deceased,  but  who  had  fonuerly  live:'  at 
Ccofton  LodgOt  Sbuumenmitli.  Now,  the  qoestioa 
h,  ami*  to  Mqrthot  beciraw  fheniino  person  (and 
amw  WM  ftoy  penon)  who  soswen  oompliafcelT  to  tii« 
diioription,  "  datighten  of  my  Uto  Mend  Tg^nitnu 
Socles,"  wn  rFitiTiot  by  leptimate  mpty  rr?s  find  out 
wbo  the  i'iit(  init<l  lepatei>s  were  i'  The  intni  tuction 
<rf  thut  '  vi  Itnce  ia  legitimate,  uot  to  sli  wliat  wt« 
the  testator's  iutention,  but  to  show  what  he  knew  of 
the  state  of  the  Socles  faunily.  I  have  not  the 
lUahtMt  donbt  myiall  that,  aooacding  to  the 
ftathoritiM  taA  aooombralflo  to  oomtnonaeiue,  when 
you  find  a  description  wmch  will  not  accurately  apply 
to  anybody,  and  you  »r«  placed  in  the  fiomtion  of 
having  either  to  say  that  it  moms  :.  jthing  or  to  find 
to  whom  it  was  probably  meant  to  apply,  you  ought 
to  admit  evidence  of  the  teetator's  knowledge  to  assist 
you  in  findiiu;  ont  wh«t  he  meant.  I  think,  therefore, 
that  the  deoMon  of  fhe  leained  judge  m  the  court 
helow  was  wrong  owing  to  too  nraoh  oentioa. 
Because  he  cannot  find  anyone  named  Ignatius  Soolea 
who  can  be  meant,  he  calls  it  guoeauig  to  put  in  the 
name  of  Joseph  John  instead.  I  do  not  tliink  it  is 
guessing  at  all,  and,  moroovor,  1  do  nut  care  whether 
the  actual  name  Joseph  John  is  assumed  to  be  iu  the 
win  or  not 

The  appeal,  therefore,  must  be  allowed. 

Sir  F.  H.  JmasM,  p.— 'I  entitaiy  agree  with  the 

1*udgmont  just  delivered  by  the  Bluler  ol  tlieBdll*. 
t  appears  to  me  that  this  is  a  verj-  simple  case,  and, 
indeed,  I  am  surj^irised  that  it  is  not  still  more  simple, 
because  I  should  have  thought  it  an  extrenu  ly  likdy 
thing  that  the  persona  intereeted  would  apply  to  the 
Probate  Court  on  gmtillf  probate  to  leave  out  th» 
void  "Ignefeina."  lamvaqrnmcliinoIiBed  tothink 
tiiat  tliat  a{iplication  woidd  have  been  raecesefol.  and 
that  the  woid  "  Ignatius  "  would  have  been  left  oat 
as  having  been  inserted  l>y  inisttike.  Then  the  trifr  in 
the  will  would  have  run,  "  daugljters  of  i  ly  1  ite 
friend,  —  Sooles,"  and  thure  could  uot  in  the  «urouni- 
stances  have  heea  any  dispute  about  tba  maaping  of 
that.  But  even  as  the  matter  stands  it  appean  to  nie 
that  iSbh  case  is  clear.  The  evidence  whida  baa  been  let 
in  was  admitted  in  accordance  with  the  very  well 
known  principle  of  law,  that  when  you  have  to  construe 
adoonmetit  yoi;  :ur  in  titled  to  look  at  the  surrounding; 
facts.  Wlieu  you  look  at  the  surrouudiog  fact*,  you 
find  that  there  is  no  ulass  of  perflonn  in  existence  who 
could  have  beau  correctly  described  as  "the  daughters 
of  wf  late  fneod  Ignatius  Sooles."  Such  a  cTasa  of 
penona  doea  not  eaast.  But  you  find  that  there  is  a 
daas  of  peraons  consisting  of  the  daughera  of  Joseph 
John  Rooles,  and  that  Joseph  John  Fcoles  was,  or 
may  have  been,  properly  described  as  the  "  late 
friend "  of  the  testator.  Tlio^e  daughten",  at  any 
rate,  are  persona  whom  the  testator  knew  and  re- 
garded in  at  least  a  friendly  spirit.  Having  regard 
to  tboae  laots,  I  think  tiiere  is  no  diffioulty  in  aj^y* 
log  tha  daaoription,  though  it  is  an  i&aeenimte 
daaai^Cion,  to  ue  daughfeoca  of  Joaapb  Jobi  SooleB. 

BOVER,  L.J.,  cooound. 

Appeal  allouKd. 

Solidtonit  A,  C.  Srole$ ;  Deoonahire,  MoiJthind, 
Pavitt,  Js  Sandtn;   Caprotu,  Hitching,  lirabaut,  .i- 


From  Chan.  Div.  \ 
(lindley.  M.B.,  and  Rigby  and  '      May  11.13,  IS. 
Collins,  L.JJ.)  ) 

In  r«-  Ay  AaarraATios  bktwbkx  F.  BARnra-GouLD 

AND    TlIS  SSARPraOTOX   CoMBCfED    PUS  ASO 

SiiuvEi.  SYxnrrATK  (LisfTTP,r>).  {'t.) 

Vompani/ — Uindrnt/  up — I'urcliOM!  of  m;/'/-W'i".ii"; — 
Ditaentitnt  tharthdder  —  Arhitniiioji  —  I-zur/  i,f 
umpire — Validity  of  award — ArUitration  Act,  18S9 
(52  «fc  53  ViH.  c.  49),  Fir$t  Sche-tuU  (c)  (d)— C')«. 
paniet  Act,  1862  {2j  1-  'IC  M'i.     m),  IG'2. 

The  nriirle*  of  aitociation  of  a  rompany  do  net  conrtj- 
tute  an  agremoA  wUlun  aseffea  168  o/  lAe  Cmtfaidu 

Act,  lixa. 

The  appointmmt  of  an  umpift  by  arUHratort  tmdi- 
tute^  an  ad  in  the  arbitration  within  tie  aawwiaj  ^ 
clause  (c)  in  tite  Firtt  Schedut*  to  the  ArMridiom  Ad, 

1889. 

Dedtion  of  Stirling,  J.  (ante,  p.  23,  [189S]  2  CL 
69S),  rwerted. 

Appeal  by  the  company  from  a  deoiwon  ol  Stifl^ 

J.  (ante,  p.  23.  [1898]  2  Ch.  633). 

Baring-Qould  nlm  gave  a  cross-notice  of  appeaL 
The  facte  are  fully  set  out  in  the  report  in  ths 

court  below. 

^fattin'Wi,  Q.C.,  and  Dolfaff,  for  the  company.— 
Article  12">  constitutes  a  contract  within  the  meaning 
of  section  lt)2  of  the  Companies  Act,  1S»52.  Gould 
having  iixliiced  the  company  to  a4  'cept  him  as  a  share- 
holder is  bound  by  the  articles  of  asaociation  {I$aact' 
rate,  40  W.  B.  618.  [1892]  2  Ch.  158;  OoUm  v. 
Imperial,  Ac.,  Corporation,  [1892]  3  Ch.  454,  41  W.  B. 
Dig.  3')) ;  and  since  he  has  asked  for  the  award  to 
be  remitted  on  the  ground  that  it  ie  invalid  he 
cannot  now  appeal.  Eley  v.  Potitivf  Ov  rmmeut 
Securitu  Life  A»auraneti  Co.,  24  W.  R.  :>:is,  1  Ei.  D. 
88,  and  Browne  v.  La  Trinidad.  ;J6  W.  K.  JT 
Ch.  D.  1,  wan  not  intended  to  lay  down  that  the 
artidee  vrere  not  a  oosrtraot  betwean  the  member  sad 
the  company. 

[LiXDLEV,  M.R.,  referred  to  ITeHon  t.  Saffery,  45 
W.  E.  608.  [1897]  A.  C.  299.] 

Buekl^t  Q.C.,  and  Oort- Browne,  for  the  reepondeot. 
— llie  neoeseary  parties  to  such  an  agreement  ss  is 
required  by  section  162  of  the  Companies  Aot,  1882, 
would  be  the  member  and  the  liquidator.  We  oontenA 
that  it  ia  not  poesible  before  a  dispute  has  arisen  to 
decide  what  is  to  happen  when  a  diapnte  shall  arise. 
Artaole  128  is  ret  inter  aliot  ar(<i  so  far  as  section  162 
is  oonoemed.  No  set  of  articles  can  be  an  agreemmt 
between  parttee  who  are  disputing  about  them.  b«x-«a.<« 
when  tb^  sign  the  artiohM  there  ia  no  dispute.  lbs 
agreement  under  the  section  mnrt  be  between  ths 
disputants.  Cation  v.  Lupt^ri'il,  if'.,  Ct^'  rri?i' 
merely  decided  that  if  the  memorandum  gives  jvwer 
to  sell  or  divide  shares  then  section  U)2  netni  not  lie 
applied ;  but  here,  whether  the  oompaay  has  tb« 
power  or  not,  it  has  not  used  it,  and  therefore  th« 
aid  ol  the  aeetion  ia  taaniiad.  Aqy  soobpioviaiMias 
artide  128  is  therafore  kUtb  «tr«s;  but  if  that  is  ant 
so,  it  has  really  nothing  to  do  with  this  case. 

LuTDUKY,  M.B.  —  One  question  of  considerable 
importanoe  was  raised  and  another  not  of  so  great 
importance,  but  they  both  ivqaite  attention.  lbs 
first  question  was  whether  clause  128  of  the  artioks 
of  assooifttion  can  be  regarded  as  an  "  fiL^^rr  vuient 
within  sectiou  1G2  of  the  Companies  Act.  I  thiJii 
that  by  en  agreement  was  meant  something  vsiy 
different  from  articles  of  association,    it  meaat,  I 


(a.)  Beported  by  J.  F.  Issbur.  Esq.,  Barrister-at- 
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think,  an  agreemeut  btttweeu  the  dinentient  member 
ndthe  liquidator.  It  was  attempted  by  means  of 
Mtion  16  of  tha  Oominiiiw  Aot  to  establish  that 
clrasB  in  IVM  an  agreemmt  between  the  company 
4nd  the  dissentient  member.  Section  16  has  given 
riw  to  a  grt^t  deal  of  difiiculty,  Imt  it  has  been  held 
in  several  cases  thatitdOM  not  iiMaii  that  the  artUMaro 
to  be  tnoted  m  an  acnaniflnt  batween  the  ooaKpany 
■ad  theoMBibfln.  On  the  other  hand,  artidae  nave 
be«i  tmat^d  as  expreesin^f  the  terms  upon  which  the 
dim:tor8  l>t>came  huuIi.  The  effect  of  section  16  has 
Dot  been  clearly  laid  down,  but  I  do  not  nnder- 
stiwd  that  the  oomfMay  eonld  ana  »  member 
qxm  the  aritoleB  aa  aa  agreement.  Bat  treating 
the  articlofl  as  some  sort  of  an  agrfpmpiit  between 
the  members,  they  are  not  such  an  figreement 
uia  meant  by  section  MVl.  In  my  opinion  the  true 
Y«njtructiou  of  the  lectiou  denotes  an  agreement 
» iweeu  the  liquidator  and  tiie  dissentient  member. 
To  lay  that  means  a  clause  binding  m  hhv  all 
■iMabera,  assenting  or  dis-wnting,  would  hf)  an 
onvanantahle  coustructl  n  On  the  other  point  I 
cannot  agree  with  Stirling,  J.  In  my  opinion 
tb«  appointment  of  an  umpire  is  an  act  in  the 
sriiitiatioa  within  clause  (c\  Consequmtly  titie 
Aim  motttlia  liad  expired,  and  the  juriadiotion  of  the 
mipire  had  Muan* 

EiOBY  and  CoLUKS,  L.JJ.,  concurred. 

The  court  dismiued  the  appeal  with  costs,  and  aliowtd 
(Af  crott-opptal  with  coU»,  giving  the  shareholder  leave 
to  t^finf  tke  auord  toiih  cMts»  Aa  haoing  oirtady 
nasmi  Me  £100  jMjaUs  rntdar  tt. 


From  a,  n.  Div.  \ 
(A.  L.  Smith,  Taugban  WiUiama,  and  {       May  4. 

PoTtT  V.  WniBi.EDOx  Urban  DisTanrrOomroiL.  (a.) 

Sfjligtnce — Principal  and  agent — Gonirador,  negligente 
of— Paving  road — Liability  of  local  authority — 
I'nidicc — Payment  into  court  bi/  one  defendant—' 
itrdict  oj^tMi  both  for  tmaiier  aum — Ord.  22, 
rr.  1, 6. 

A  district  counril  '  injihnjcl  a  contractor  (o  make  up  a 
n'td,  which  wa$  being  uted  by  the  public,  uivlt-r  nectiun 
150  of  the  Public  Hetilth  Act,  1876.  In  the  r<»tri>r  of 
the  worit  |A«  eoHlracfer  iMy%en%  a  Awp  tarth 
nmfmetd  and  tmligMed  on  lAe  nad,  over  whteh  one  o/ 

'  I'liblic.  ichile  passing  along  tin:  towI  at  uiijht,  ftU 
a;..i  was  injured.  In  an  action  against  the  district 
roundl  and  the  contractor  to  rooooot  dmnagU  for  the 
ftnooal  inutmn  $o  tmtaimd. 

Held,  thai  at  <A«  worA  which  th»  eontrador  was 
rmployed  to  do  would,  unless  precautions  xiyre  taken, 
raute  danger  to  the  pttblic  passing  along  the  road,  au 
obligation  toas  thrown  upon  the  district  council  to  see 
tJioi  the  necessary  precautions  were  taken,  and  they  were 
ther^ore  liable  for  the  ne^^enee  of  their  oontrador  in 
mt  taking  proper  precautions,  such  negligence  tuf  hting 
mrrtly  a  caswU  or  collateral  act  of  negligence. 

The  defendants  deliver-d  »t}xiratc  <ufetuxB,  both  deny- 
ing^ liability.  The  amtructur,  wUh  a  denial  cf  liability, 
fiud  £tS  inle  court.  The  district  council  did  not  pay 
mmey  into  courts  but  jdeaded  (Imt  (htir  co-defendant, 
vfhile  denying  liability,  had  paid  XT-i  into  court,  and 
t fiat  sum  itYljr  tiifflcicid  ('<  aatisfij  thr  pidiiili tpg  rlnhil. 
Jury  fotmd  a  verdict  far  thf  plaintil)'  fi>r  £  l(). 

(a.)  Baportad  by  W.  F.  Bakay,  Eaq.,  fianiatar- 
al-lAw. 


Held,  that  os  the  district  council  had  not  paid  money 
into  court,  the  plaintiff  was  entitled  (ojudjinrrit  ajuitist 
then;  bid,  as  the  £so  had  been  recovered  from  their 
eo^fondant,  the  judgmetU  mud  le  limiHoi  to  eoifa. 
Judgment  ef  Brvue,  J.,  [1898]  S  Q.  B.  313,  ^firmed. 

Appeal  from  the  judgment  of  Bruce,  J.,  in  an 
action  to  recover  damages  for  personal  injuries  caused 
by  the  neglig^ce  of  the  defendanto :  nportad  [18081 
2  Q.  B.  212,  46  W.  B.  Dig.  138. 

The  dafsndanta,  the  Wimbledon  TMnn  Diatriet 
Oooncil,  preparatory  to  tafeiur'  orer  a  road  in  their 
district,  entered  into  a  coutniuL  with  the  defendant 
lies,  who  was  a  contractor,  by  which  lies  agree*!  to 
make  uj)  the  road  under  sectiou  loO  of  the  Public 
Health  Act,  1875,  the  owner  of  the  adjoining  land 
having  failed  to  comply  with  A  aotioe  raqoiring  blm 
to  execute  the  works. 

By  the  contract  Ih^  was  to  provi  1  ■  u]l  materials, 
plant,  labour,  watching,  lighting,  fencing,  and  erery- 
thing  necessary  for  um  apeady  and  anaotaal  aompfe- 
tion  of  the  work. 

lies,  in  the  preliminary  process  of  **  deaciiig  up  " 
the  road,  trimmed  the  surface  and  put  the  surfai  e 
soil  and  grass  in  heaps  on  the  road.  The  plaintiff, 
while  walking  along  the  road  after  dark,  lalLovar 
one  of  the  heapa  and  «aa  injured*  Ihera  wm  no 
light  or  proteowm  near  tlia  heap,  bat  the  day  after 
the  a<>cident  lights  were  placed  on  some  of  tiM  haapa 
by  order  uf  the  district  council's  surveyor. 

The  defendants  delivered  separate  defences.  Both 
denied  liabili^,  and  Baa  with  »  danial  of  liability 
paid  £78  into  oonrt.  The  diatgriot  oonndl  pleaded 
that  Ties  was  an  indf^ppTulnrit  troutraotor  and  not  their 
servant ;  they  did  nul  pay  any  money  into  court,  but 
pleaded  that  "the  defendent  lies,  while  denying 
liability,  has  paid  into  court  £75,  and  these  defendants 
say  that  sum  is  sufficient  to  satisfy  the  plaintifPa 
claim."  The  joiylo«ind  avoFdkt  far  the  plaintiff  lor 
£dO  damages. 

Bruce.  J,,  entered  judgment  for  the  defendant 
lies ;  and  upon  further  oousideraUou  he  held  that  the 
district  council  were  liaUa  for  the  negligence  of  lies, 
and  that  having  nut  in  a  separate  deMOoe,  they  oould 
not  avail  themselves  of  the  payment  into  court  by 
lies,  and  that  therefore  the  plaintiff  was  entitled  to 
judgment  for  £m  and  coata.  As,  however,  the  £50 
bad  been  recovered  from  lies  the  judgment  against 
the  diatriot  oonneil  waaoooflned  to  ooata  only* 

Tha  diatriot  coonefl  appaalad. 

Macmcrrnn,  (J.c.,  and  d  2*.  ffilM,  for  the  diatikt 
coonoiL — There  waa  only  one  oanaa  ot  action  againat 
both  defendants,  who  were  in  the  aame  poaition  aa  joint 

tortfeasors.  The  cause  of  action  was  the  right  to 
reoover  damAgia)  for  the  inj  aiim  sustained.  As  soon  aa 
there  was  a  payment  into  court  in  respect  of  the 
one  caoae  of  aotian,  tha  aoeatum  waa  whether  the  aum 
paid  in  waa  aaffioient.  If  the  plmntiff  bad  iakm  the 
£~i')  out  of  court  in  satLsfaction,  the  district  conncil 
could  have  pleaded  accord  and  Hritisfaction.  If  £-t>  or 
more  hsd  been  paid  in  by  each  of  the  defendants,  the 
defendants  would  have  been  entitled  to  judgment,  as 
the  jury  found  that  £50  waa  sufficient.  TiMy  referred 
upon  tiiis  point  to  Ilrnumead  v.  Harrison,  20  W.  R. 
781,  L.  B.  7  C.  P.  j  J7  :  Duck  v.  Mayeu,  41  W.  E, 
/h    ;  2  Q.  B.  Secondly,  the  district 

council  are  not  responsible  for  the  negligence  of  their 
contractor.  To  make  a  principal  liable  for  the  act 
of  a  contractor,  the  wmh  contracted  tobeazeoated 
must  in  itself  be  a  source  of  danger  to  the  pnUio 
unless  proper  preiiautions  are  taken:  Hardakir  v.  Idle 
J>idrid  Coui,ra,  44  W.  B.  323,  [1896]  1  a  B. 
J'i'kard  V.  iimith,  10  C.  B.  N.  8.  470;  JJlack  v. 
Ckrietckurch  i  imrace  Co»,  C1884J  A.  a  48.  Hate  the 
^oontnoln  ww  employad  to  imika  i^nroad,  whioh 
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could  be  done  without  any  Uauger  to  the  publio  at 
all.  The  contractor  choee  to  leave  bcape  of  earth 
ftt  the  iiid«  of  tiut  mad  aod  m  mmed  the  pleaitiff '• 
injwiM.  Imt  timt  need  not  Iw^ie  beoi  done.  It 
aOMOal  or  collateral  piece  of  uf  ^'if^i  !:c«,  libo  leaviu^ 
s  picJcaxe  in  the  road  over  which  one  of  the  public 
might  etiunble.  The  manner  in  which  the  work  was 
done  wea  daogerons,  not  the  vock  itielf.  Qrm  y. 
PWflm,  19  WT  B.  257,  6  &  ft  B.  970,  me  miao 
nioRedto. 

Lord  Ookridget  Q.C.,  and  A.  fV*  Z>unit,  ior  the 
pleintiff,  wen  not  edied  upou. 

A*  It.  SMnm,  L. J.->The  jury  here  found  that  tiiere 

was  ijpgligfmce  on  the  part  of  thn  r?i  ff-ndunt  Ilea,  and 
rtturaod  t»  verdict  for  the  iilHiiiiiil  fur  £M  daumgea. 
I  will  first  deal  with  the  question  as  to  the;  form  of  the 
l>leadiug.     It  seema  to  me  to  b<^  a  novel  fonn  of 

1)lettdiugB.  Ilea  paid  £75  into  court  with  a  denial  of 
■ability.  The  district  council  set  up,  in  addition  to  a 
denial  of  liability,  a  totally  different  defence  from 
that  aet  up  by  Ilea.  TL^  y  f.i-t  ap  the  defenct;  that  the 
negligence,  if  any,  c  ausing  the  iMXudeut  was  that  of  an 
independent  contractor,  and  that  they  were  not, 
th«E«fore,  liable.  They  further  pleaded  that  Ileg, 
wbQe  denying  liability,  had  paid  £75  into  oonrt,  imd 
that  that  was  suflicieut  to  Hatisfy  the  plaintiff 's claim. 
The  jury  found  that  th&r»  had  been  negligence  on  the 
part  of  lies,  and  assessed  the  damages  at  £oO.  As 
Ilei  hed  peid  £75  into  oonrt*  jadgaie&t  wee  entored 
lor  htm.  The  qvertion  then  aiMe  ei  to  the  podtion 
of  the  district  cc^tmcil.  The  question  whether  they 
were  responsiblt*  for  the  negligence  of  lies  remained  to 
1)6  argued,  and  the  learned  judge  hold  that  the  defence, 
tbet  lias  was  an  independent  oontnotor  tor  wheee  neg- 
lige&ee  the  distrietoonneQ  were  not  feaponnUe,  ftiiled. 
The  position,  therefore,  of  the  district  council  was  this  , 
the  special  defence  of  non-liability  for  the  ncgligeucti 
of  lies  had  failed,  and  they  had  not  paid  any  money 
into  court.  That  being  so,  they  had  no  answer  to  the 
plahetiff'a  claim.  As,  however,  the  plaintiff  had 
recovered  the  £t*0  from  lies,  be  cannot  get  it  twice 
over.  The  lewned  judge  was  therefore  right  in 
entering  jodgoMDi  esehtft  the  diafedet  eomeil  lor 
ixwta  only. 

Hm  eeoond  question  is  whether  district  council 
ere  responsible  for  t!i(>  np^digenoe  of  their  contractor. 
In  my  opinion  Bruut,  J.,  ,i.rnved  at  a  right  conclusion. 
He  first  stated  hia  finding  of  fact  as  fullow-j :  "The 
district  council  employed  the  contractor  to  do  work 
npon  the  surface  of  a  road  which  they  know  was 
being  uaed  by  the  mibliot  end  thinr  moat  hare  known 
that  the  worke  whidk  were  to  m  exeooted  would 
cause  Homr-  r hstruction  to  the  traffic,  au  !  h.  rnr  danger 
unless  means  were  taken  to  give  due  warning  to  tbe 
public."  He  tben  laid  down  the  law  applicable  to 
that  atate  of  facta  thua:  "Tho  prinoUile  ot  tb« 
dednOD  in  IVcMy.  Smith  I  think  Uthia.  that  when 
a  person  employs  a  contractor  to  do  work  in  a  pltice 
where  tbe  pubhc  are  in  the  habit  of  passing,  which 
work  will,  unless  precautionfi  are  taken,  cause  danger 
to  the  pablio,  en  oUintioo  is  thrown  upon  the  person 
who  oideie  the  won  to  be  done  to  see  that  the 
necessary  precautions  are  taken,  and  that,  if  the 
necessary  precautions  are  not  t;iken,  he  cannot  ecicape 
liability  by  seeking  to  throw  the  blame  on  the 
oontractor."  That  seems  to  me  to  be  a  sound  pro- 
position of  law,  though  I  would  add  this  qualification 
to  it ;  except  in  the  case  of  acts  of  uegbgeuoe  which 
are  merely  casual  or  collateral  acts — such  as  tbe 
dropping  of  a  hammer  on  a  piTson  passing  along  the 
highway,  or  leaving  a  pickaxe  iu  tbe  road  over  which 
a  passer-by  might  stumble.  I  cannot  think  that 
leaTing  a  heap  of  earth  on  the  highway,  which  would 
necessarily  be  done  in  the  execution  of  the  work. 


uuli^bted  and  unfencod  is  a  casual  or  collateral  aet  of 
neghgencc.  For  these  reasons  I  think  that  hoih 
points  fail,  and  the  appeal  must  be  d'>mi««ed. 

Vauohan  Wiluaks,  L. J.— I  eutirel  v  agree.  With 
regard  to  the  first  point,  the  fallacy  of  the 
oonteotion  seema  to  me  to  lie  T«i7  ouiflh  m  i 
that  the  payment  of  money  into  coott,  with  a  drftom 

denying  liability,  under  ord.  22,  r.  ' ,  i>  itself  a 
defenue.  When  tnorn'y  is  paid  into  court  with  » 
defence  denying  li  ilnUty,  the  defence  is  the  deni^  of 
UabiUly.  The  importanoe  of  that  hece  ie  that  botl> 
defendnnta  hate  pat  in  aapeiate  defeneae  dnying 
liability.  One  of  them  chc^  with  thfit  ri^nial  to  jrty 
money  into  court.  He  did  so  for  the  tu^ke  of  pe^.'e. 
and  as  the  jury  awarded  the  plaintiff  leiu  than 
amount  which  that  defendant  paid  into  ooort,  thooch 
defaafed  upon  the  queetion  of  Uabilitr,  he  is  not  Bf 
*■h(•nlll•-^  jilnrptl  in  tho  ]>ositiiii!  of  a  defeated  party. 
JJy  that  payiueut  iiito  court  Ise  itnproveil  hi-S  yioaitio& 
And  reaped  th«  benefit  of  it  when  the  question  of  ct'^t* 
came  to  be  dealt  with.  I  see  uo  reason  why  kit 
fellow  defendants  shoold  have  a  simibir  ben«£t  wh«a 
they  have  not  paid  money  into  court-  The  authorities 
where  there  has  been  an  aooord  and  satwfactioa,  bsf* 
no  application. 

As  regards  the  second  <juestioQ,  it  is  very  rsre 
indeed  to  find  the  oonne  of  the  authoritaes  upon  t 
question  of  law  so  uniform  and  clear  aa  it  ia  on  ths 
question  of  the  liabiUty  of  the  diatriet  eotmeO  iortib 
negligence  of  its  contractor.  The  prind]>le  is  ^sii 
down  iu  Fickard  v.  Smith,  where  Williams,  J.. 
in  delivering  the  jndfment  of  the  oofirt,  sail 
"  Unqoeatiow^y  no  oan  can  be  made  linble  for  sn 
aet  or  braaoh  of  dnty,  vnlaaa  it  be  tmoeeble  to  hua* 
self  or  his  servant  or  servants  in  tb^  ccirsf  of  his  or 
their  employment.  Consequently,  if  an  liideponieat 
contractor  is  employed  to  do  a  lawful  act,  and  m  titt 
Qoorae  of  the  work  he  or  hia  eervanta  oomrait  soom 
oaaoal  not  of  wrong  or  ne^igenoe,  tbe  employer  ii 
not  answerable.  To  this  effect  are  many  a  itfi  -rti^i 
which  were  referral  to  in  the  arg^.meu;.  That  r-iit 
in,  however,  inappHcablr!  t  j  < s  m  which  tho  sft 
which  oooasions  the  injury  is  one  which  the  oos- 
tnwtor  wee  employed  to  do ;  nor,  by  a  parity  d 
reeuioning,  to  cases  iu  which  the  oontractor  is  ea* 
trusted  with  the  performance  of  a  dnty  incombNl 
u}i0ii  his  (  tnployer,  and  negle-ts  !ti  fulfil rucnt.  ^rhenbj 
an  injury  is  occasioned."  That  principle  was  apphed 
in  '/nil/  V.  I'ulU  n  ;  BowtT  Ms,  1  Q.  B.  D.  321. 
24  W.  it.  Dig.  226 ;  DoMtm  Amgwt^  90  W.  &.  191, 
6  App.  Cas.  740 ;  ffughm  ▼.  Fmivat,  91  W.  B.7S>. 
8  App.  Cas.  14  5 ;  and  quite  lately  by  this  court  in 
Hardaker  v.  idk  DUtrid  Cotmcil.  When  a  statalofj 
authority  are  by  their  contractor  doing  work  oo  s 
road  mader  their  atatatoty  pow«  whuh  will  bt  a 
soimw  of  danger  to  the  pobbo  nnleaa  weoanlaoaaan 
takeu  it  cannot  be  doubted  that  it  is  toe  duty  of  ti>« 
statutory  authority  to  take  carts  that  the  pabhc 
not  injured  by  the  carelessness  of  the  contractor  in  tL> 
execution  of  the  venr  work  which  he  was,  as  ooo- 
traetor,  employed  to  do.  Apply  that  principle  t»  ths 
present  case.  Tho  road  had  to  be  made  up.  It  vm 
obvious  that  the  time  would  arrive  when  it  vrotiA 
become  a  source  of  danger  to  tbo  public  using  it  'j 
reason  of  the  digging  on  its  surface.  It  would  i* 
the  dnty  of  the  dismot  oonndl  to  lanoa  the  dangecow 
spots  or  otherwise  to  warn  thfi  public  against  tJ» 
danger.  I  agree  entirely  with  tho  ja^gownt  •d 
linu  e,  J.,  who  has  stated  the  law  so  aocorat^J'*' 
tersely  that  I  do  not  thir.l?  I  can  add  to  it, 

lioMKK,  L.J. — Having  regard  to  the  present  stAW  -i- 
the  authorities,  I  think  that  the  following  is  a  oorrv:! 
statement  of  the  Inw  on  the  aid>jeet;_  Wbm.  a 
,  through  a  <  ' 
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ji  Uhaljr  to  omm  (b»g«c  to  othant  thm  it  a  duty  on 
iSm  pwt  to  taks  all  waonaWa  pnoutioiui  against 
inch  daoger,  and  be  does  not  escape  from  liability  for 
the  dlscberge  of  that  daty  by  employinf?  tbe  con- 
tractor if  tfiti  latter  does  not  t&k><  thrs.;  jirrc-iutinns. 
I  denre  to  point  ont  that  aoddeoU  Ltn^uug  from  whnt 
is  called  casual  or  collateral  negligence  cannot  be 
guarded  against  beforehand,  and  do  not  oonoa  w^hia 
Mia  rule.  Applyixig  the  abora  itatonient  of  tha  law 
to  the  facts  of  the  present  case,  it  is  clear  that  the 
work  of  making  up  thie  road,  freqnented  as  it  was  by 
the  |mblio,  would  h^i  Iikr-!y  to  c-»i(jae  danger  to  tlir 
pnbhc,  beoanse  it  wtut  almost  mevit&blo  that,  in  doing 
the  work,  inequalities  in  the  level  of  the  road  must 
anae,  and  heaps  of  earth  be  placed  on  the  road.  It  is 
1  in  auoh  cases  to  goaid  the  dangerous  places  by 
Bf  np  lUiti  Ot  mD|Mgr  faidiig.  In  my  opinion 
im  imitajflMiMb  aof  to  taika  tlHNa  prooautiona,  and 
the  pii  wmgm  contmad  in  Ihm  oontoaat  Aaw  VuA  Hhi* 

is  so. 

Upon  the  other  point  I  have  nothing  to  add  except 
to  aay  that  the  case  before  us  is  not  one  in  which  the 
diatnct  ooundl  have  adopted  the  defence  of  their 
M-dataidaalk  and  liaao  iroatad  tha  paymml  into 
•onrl  turn  on  tbafr  bahall,  and  Inm  oAncad  to 
iiNde  by  all  the  oonMqjMoaw  of  «»  ~ 


Appeal  dismiateil. 

SoUdtor  for  the  plaiutiif,  8.  A.  Jonet. 

flolidtoa  te  liio  dtaMek  aflandi.  IT.  A  IFJUMiM. 
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Vrom  Q.  B.  Diw.  \ 

(A.  L.  Rtnith.  Collins,  lui'l  [ 
Homer,  L.JJ.)  ) 

Sno.  V.  OoiiraKtLUDi-OiirnuL  or  Vjonm.  («.) 

patent  —  Opixmtiim  to  <jraut  — lii'jht  to  Im-  hmrd  at 
opponent— Feraon  having  no  iniereH — Application  by 
cfrmptroller  fo  Attorney  -  Oeneral  for  airectioai  — 
Iffandamoa  fo  «oatfrfn)£{er~/Manlt,  dtc,  AO,  1883 
(46  A  47  Vid.  e.  57).  m.  11.  90— Arfnils,  ite..  Jd. 
1888  (51  ,t  52  Vict.  c.  30),  *.  4. 

OppotitioH  to  the  yrant  of  a  patatt  under  ttctum  11  o/ 
the  Patentt,  Ac,  Ad,  1883,  on  the  ground  lilot  the 
invention  hot  betn patented  in  this  country  on  an  nppHca- 
Hon  of  prior  date,  can  only  be  made  by  a  pmoit  having 
ON  intertH  in  the  earlier  putent. 

Whrre,  on  an  applicatim  by  the  Comptroller  of 
I'ut'rJs  to  the  Atiornnj-deneral  for  dirtctioM  in  a 
TtxaiUr  of  dmtht  or  diJkuUy  under  tection  96  of  the 
Pntaits,  d-c,  Act,  1883,  the  AUem^f^Otiural  dtnek 
Uol  the  oim^tnUer  §haU  not  hear  a  parUaihur  fsnon 
at  on  ^pfWMiif  is  Ike  gfanHng  of  a  patent,  (kt  ami  vtiil 
not  grant  •  mmdiawi  to  m  vmfMier  la  Amr  twcA 
per»on, 

Appml  from  an  order  of  a  DiTidonal  Ck>urt 
(Owi Aham  and  gwmady.  JJ.)  discharging  a  mla  ni«i 
lor  a  awndbntis  to  tlie  Comptroner-Ganeral  of 
Patents  to  bear  anrl  d.  t^^mine  the  matter  of  an 
oppositiou  by  the  prosecutor,  John  D.  Tomlinaon,  to 
the  grant  «l  n  potnt  on  an  i|i|tlioatlMi  ligr  Nix 
Mayer. 

Tht  proaeoutor  gave  notioe  at  the  Patent  Office  of 
O|ipoaiaon  to  tha  giaat  on  tha  graond  tiiat  the 
Intantion  had  haan  patoiitad  hi  tibia  ffiatjy  on 

an  application  cf  prior  date.  HIm  pWBHtof  hnino 
interest  in  the  prior  patent. 

Tha  oomptioUer  a^liad  to  tte  Attomagr-Chnaral 
(o.)  B^oitad  hf  V.  Q.  BiraKn»  Ibq. 


undac  aaotion  96  of  the  Patents,  Dangna,  and  Tnda- 
Hiadci  Aot,  1883,  aa  to  whathar  ha  dioold  haar  fho 

prosecutor  in  opposition  to  the  grant.  The  Attorney- 
General  directed  th«^  tha  prosecutor  should  not  be 
h  Krd,  and  tiia  oooQitiolkr  aoooidin^  danlinaii  to 

bear  him. 

By  section  11,  sob-section  1,  of  the  Patents,  &o., 
AiOti  1883,  aa  amended  by  section  4  of  the  Patents, 
Ao.,  Aot,  1688,  "  Any  person  mav  at  any  time  with- 
in two  months  frocu  Uie  date  of  the  advertisemeat 
of  the  ftooeptanoe  of  a  complete  specification 
notii  I'  'it  the  Patent  Oflii^e  of  opposition  to  tliL'  ^■[rant 
of  the  patont  on  the  ground  of  the  applicant  having 
obtained  the  invention  from  him,  or  from  a  person  of 
whom  he  is  the  legal  repreeentative,  or  on  the  ground 
tbftt  tiia  invention  has  bcMi  patented  in  this  country 
on  an  i^lication  of  prior  date,  4t  on  tha  giound 
that  tha  complete  speoficafion  deaorihea  or  daana  an 
invention  other  than  that  described  in  the  provisional 
speciflcation,  and  that  such  other  invention  forms  the 
subj<_>ct  of  iiu  application  miide  by  the  ojtponeut  in 
the  interval  between  the  leaving  of  the  pcovisional 
speoifioatioo  and  tha  leaving  of  the  computo  ^paciA- 
cation,  bat  on  no  othar  gBOond." 

The  qoeitioD  waa  whatiwr  tiha  pwaeomtor  wai 

(■ntitltd  to  opjiosc  tho  f^ant  on  the  ground  that  tha 
iuvtiiiri< jii  bhi  i  been  patuuted  in  this  ooontty  on  an 
applioiti  >u  if  prior  datt^ ho hinMUhntingaoiBlaMt 
in  that  prior  patent. 

There  wera  a  aeiiaa  of  dacirions  by  the  law  offiosn 
oi  tha  Oroim  thai  pemons  who  admittad  that  th^ 
had  no  interaat  in  flia  alleged  auticipatingpatant  ware 
not  rnt  itlt^f!  to  be  heard  aa  opponenta  .  (i!(u/iop'4  Patent, 
Oniha's  Pat.   Cae.   286;   Ue^       Frmt'e  PiMietU, 

Chifhn'B  Pat;  Om.  S8»;  Atewarfa  eaii;  IS  Bap.  CkL 
Gas.  627. 

C.  A.  Runtll,  Q.C.,  and  E.  A.  ParUn,  for  the 
prosecutor. 

Th9  AUamtg'Qmtral  {air  E.  S.  iTeMsr,  g.C),  and 
n,  SvMm,  for  tfia  oonaptooUar* 

W,  F,  OmSlom,  for  flia  appHoant*  Moyar. 

A.  L.  SMim,  L.J. — lu  thiji  case  a  rule  nut  was 
obtained  by  the  proaeoutor,  Tomlinaon,  for  a  mandamne 
to  tiie  Comptroller  of  Patents,  who  had  declined  to 
hear  an  objection  on  the  part  of  tha  prosecutor  to  tlia 
grantiiig  of  a  patent  wbioh  had  Men  applied  lor. 
The  Divisional  Court  discharged  the  rule.  Two  facti 
ore  undisputed.  The  first  is  that  Tomlinsou  ha<l  no 
interest  whatever  in  the  subject-iuatter  of  the  pn'i  lit, 
but  was  merely  one  oi  the  public.  The  second  is  tbnt 
the  comptroller  was  in  doubt  whether  Tomlinsou  hid 
any  locus  staiM^t  to  oppoia  the  applioation.  Uuder 
theaa  droamitanoaa  tiia  comptrdlar  Drought  Into  pUy 
the  provisions  of  section  n.3  of  fho  Patents,  Desifi^s, 
and  Trikde-Miirks  Act,  1MS3,  which  Uiiys  that  "the 
cotnptrMllvr  in   any  case  of  doubt  or  difh- 

culty  arising  in  the  administration  of  any  of  the 
provisions  of  this  Act,  apply  to  either  of  the  law 
officera  lot  disactiooa  in  tha  mattar."  With  legaid  to 
the  pontiOn  of  fha  AttonMy-Oaneral,  I  wiah  to  tiohit 
out  that,  bosidoa  being  the  head  of  the  bar  of  Englund, 
he  htis  had  from  the  earliest  times  to  perform  liigh 
judicial  functions,  as  to  which  ho  h  i^  m  m  Ijs  lute  'Us- 
oretion.  Por  instance,  if  a  man  who  has  beeu  tried 
for  his  lifaaad  oomlobad  ia  in  a  position  to  allege  that 
there  ia  mtet  on  the  raooid,  ha  oannot  take  advan- 
tage of  it  nnlaaa  ha  iiiat  oUahia  tha  jlof  of  tha 
Attomey-Oeneral,  and  no  court  has  any  jurisdiction 
to  review  the  discretion  of  the  Attorney- General  in 
such  fk  rnKtfc:  .  Aguii>.  tho  Attoniey-( ieuerul,  ai»d  hc 
aiune,  has  power  iu  eutar  a  m/ile  prosequi,  and  that 
power  is  not  subject  to  any  control.  Again,  the  filing 
of  a  orininal  inlonnation  ia  a  thing  whidi  ia  dona  bgr 
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the  AttoRMf •ChiMwl  frovrw  motu,  and  which  u 
miMfy  wftiua  bh  diimfaoo.  Ooming  now  to  the 

Patents,  Designs,  auJ  TraJe-Mjirks  A-cU  of  1^*53  and 
1888,  it  8oeiu«  to  me  tbut  throughout  thoue  Acts  the 
vltimftte  court  of  appoul  in  matters  relAtit  L'  '  t)in 

granting  of  patents  is  the  Attorney-General  or 
olioitor-Qeneral.  In  thd  present  case  a  matter  haa 
oome  before  the  Attorney-General,  and  we  are  asked 
to  overrule  it.  I  find  that  in  the  OMe  of  In  re  Van 
Othter'a  Patent,  6  Hep.  Pat.  Cvi.  22,  Bowen,  L  J., 
dealing  with  the  position  of  the  Attorney-General 
under  theso  Acti,  sairi  :  "At  common  lnw  thw 
Attorney  -  Gcne'-al  is,  when  he  is  exercising  his 
f  anctions  a^  an  officer  of  the  Crown,  in  no  esse  that  I 
know  of.  a  court  in  the  ordinary  Moae."  Here  the  Oomp- 
liblkr»lwiog  in  doubt  whether  btt  CMght  to  hear  the  pro- 
MmCor,  wbodariMdtooppoMtluipiSeiit,  applied  under 
Molbii  90  to  the  Attoroe7-<l«neral  for  directionB.  The 
Attomey-Geniiral  answered  tli d  if  tlu^  prosecutor  was 
merely  a  member  of  the  iiubnc  ami  liad  no  interest  in 
the  subjwt-niattvr  of  th«*  patent,  the  comptroller 
onght  not  to  hoar  him.  Wo  are  now  t^akmi  to  grant  a 
pmogatife  writ  to  order  the  comptroller  to  do  what 
the  Attoratf'QmBtti.  ham  said  he  ooghtnot  to  do.  In 
my  opinion  wa  ought  not  to  grant  a  fwcfMliiniiit  oon- 
trary  to  the  determination  of  the  Attorney-General, 
who  in  the  tribunal  appointed  by  the  Aut  to  determine 
h  ti  [  11  H  at  alone  is  a  sufficient  ground  for 

dischargiti:,'  'J:  '  rule  for  this  discretionary  writ.  But 
I  am  also  ]>  1  ti  the  SMue  conclusion  from  the  con- 
■idantio&of  tbetmsooiitlnuiioiiof  aaotioin  11  of  the 
Aot  of  1883,  M  vnundad  by  wednm  4  of  the  Act  of 
1888.  I  am  of  opinion  that  the  true  moaning  of  the 
enactment  ia  that  a  more  member  of  the  jniblic  who 
has  no  interest  m  tin'  '-iu^ittor  of  a  patent  is  not 

entitled  to  be  heard  iu  uppositiou  to  the  grant.  I 
think  that  the  words  "  any  person,"  with  iniidi  the 
■ection  oommeuoee,  must,  mien  the  whole  eeotion  is 
read  as  amended,  be  construed  as  limited  to  any  jwr- 
son  having  an  interest  in  the  subject-matter  of  the 
patent,  and  that  a  mere  member  of  the  paUic  having 
no  auch  interest  has  net  a  right  to  intervene.  I  there- 
fore think  the  rule  was  ri^tly  discharged,  and  the 
appeal  aoit  be  diraiiiied. 

CoujNs  and  BoMJcai  ooBcnixad. 

A piteal  if  it  m  ?'  » ml. 

Solicitors  for  the  proecoutor,  liad/orJ  tt  FraukluiKl. 
Solicitor  for  the  oompiroUer,  StUeUar  to  lAs  Board 

Solicitors  for  the  applicant,  ifi^oH,  Brktowa, 
CbiyxMcf. 


OhM}.  Div. 


I 


l*.wich,J.I  M.yf.,10. 

Allkn  v.  Gold  Uzzfs  or  Wkst  AyiucA. 
^iiiccnDjk  (a.) 

Omffang — Dtceased  memher^Noticet—Herinet — Ooih— 
Forfeiture — Special  resolutiuna. 

Where  the  arfi'  les  of  assoriaiion  of  a  limited  eompany 
difilM  '*  meutber  "  as  "  a  rf  iji«t'  rrd  holdtir  of  any  ttock 
or  thare  of  the  company,"  and  ifnmide  that  the  eomiiony 
may  MTi'.  nnlio s  "  u/xm  nuymi  uJ'ir,  rithn-  pTSumtUy 
or  by  M  ttdimj  the  noltct;  jirepaid  by  ]t<>et  addrrMtd  to  auch 
'WHHlter  of  Am  regittertd  addreat  as  appearing  in  the 

(a.)  Baported  by  R.  J.  A.  MoasnoVi  Baq.,  Bar- 
nater-at>lAW. 


Ttgitter  of  th»  camftmn"  iirf  «Mie  no  gmmtim  a»t»tkt 
mvice  of  nr>ficM  la  flhemss  of  a  deeeated  aismisr,  aofjuM 

relating  to  oilU,  forfeiture,  and  apecial  reaoluliont 
a  ffedinqa  deeease'l  member' a  aharea,  toiU  not  hf  efediv^t) 

HTvi  hi)  h'iuij  >•  nt  i'i  jy-^i  i>'l<irrA<<''l  t'l  r-'fJt  iil-  ttt 


hi*  reyiatered  addrtaa,  if  the  company,  at  the  time  ^ 

"  '  tmak  mmier  i$  atraaqr 

ifaod. 


atnding  th*  mmtf  Imow  that 


Whm  ens  of  art Kles  of  nmeiation  providm  that 
the  company  "  ahall  hav:  a  first  and  paramount  lieu/ar 
all  debta,  Mi'/ationa,  and  liabilities  of  any  member  ti»  9f 

fortvir'/.'   the   i:''ii>;"l  III/    kj.'.v  n'.'    ^,'.'^r.■7    ^n^-t   i>- ,  <;  j  'wVy 

paid)  field  by  iutji  jmin'>' r,''  nul  tlu:rt  art  €tiii$  upon 
partly-jiaid  aharea  due  frvm  n  iwrnber  who  i«  u/jn  the 
only  holder  of  fully-paid  aharea  in  the  company,  the 
other  membera  cannot  by  apecial  reaolution  alter  the 
artieie  ^  ttrikiny  out  the  wortU  "  not  being  f'dUf  pmd" 
ao  aato  retr»a})rrtii>rly  a  fed,  to  the  prejudice  of  tAtasa* 
cnrsfiitu,.!  hi.ldrr  *a':h  fiiUii-iKivl 
nlr'-'ld<i  •  •i  -'iitij  niidi  r  tJtt  Mid  tiriirlr. 

Nhw  Zi'ilanil  (rold  Rxtraction  Co.  r.  Peiiaxk, 
j  iH94j  1  V.  n.  U22,  and  James  v.  Bueua  Yeatua 
Nitrate  Grounds  Syndicate  (Lhoitod),  44  If.  &  Sit, 
[18963  1  Ch.  466»  cmtidtni. 

Action. 

The  phiintiff.s  were  th<-  i!xecutors  of  one  Euiili.j 
Zuccani,  who,  at  the  time  of  hii  death,  on  thn  -tihoi 
February,  XHVl,  held27,8>»o  fully-uaid  Rhan.'s,  aadabo 
36,43d  partly-paid  shares  in  the  defendant  company. 
Fkenoiia  to  B.  Zoixiaiu*!  death  the  defendant  oomptay 
bad  htm  time  to  tina  made  ealltitpoaUin  in  respect  of 
his  partly-paid  shares,  and  the  sum  remaining  unptid 
ill  re9p4'ut  of  the  balance  of  paym^ts  due  upoa 
allotnuiint  and  oalla  aaaomttod  at  the  tima  of  faia  death 
to  £6,072  lOs. 

The  company's  articles  of  association  defioed 
"  member"  as  "a  registered  holder  of  anj  ttook  ar 
■hare  of  the  company,"  and  article  170  pvoridai  thrt 
a  notice  mifht  be  served  by  the  company  "  upoo  any 
member  either  personally  or  by  senduig  it  prepaid  hj 
;v>gt  ad<lre.s.se<l  to  such  member  at  his  registered 
address  lis  appearing  in  the  register  of  the  momben 
of  the  conijiany." 

The  articles  of  asfiociatiou  further  provided  that 
the  executors  or  administrators  of  a  deceased  member 
(not  being  one  of  aeveml  iouit  holders)  should  be  th^ 
only  persona  reoogmMd  Vy  Ae  oompany  as  having 
any  title  to  the  shares  ri'j^iatered  in  the  name  of  sucS 
member,  and  that  any  person  becoming  enfcitlt>d  to  a 
(thare  in  coji-i'  i  i'  Qoe  of  the  death  ot  any  luember 
might  elect  either  tu  be  ragigtaced  as  the  hodder  or  to 
have  some  person  nomiaaftai  bf  hfan  ngistered  u 
the  tnuMfaree^  and  that  a  panon  to  baaoming  eatitled 
shoold  be  entitled  to  leoeive  dhridenda,  bomusa,  or 
other  moneys  payable  in  respect  of  the  share,  but 
should  not  be  entitled  to  receive  notices  of,  or  attend 
or  vote  at  any  meeting  nf  thr  ompany,  or,  save  as 
aforesaid,  to  any  of  the  rights  or  privileges  of  a 
member  unless  and  until  he  should  have  bean  Mgii* 
tecedaaa  member  in  respect  of  avah  ahaia. 

The  axeontoia  of  B.  Zoooam  bad  not  bMa 
registered  as  the  holders  of  his  shares. 

Article  29  of  the  articles  of  association  provided 
that  the  oompanv  should  have  "a  3rst  and  para- 
mount lien  for  ul  debts,  obligations,  and  l>ab>lia>!S 
of  any  member  to  or  towards  the  oompany  upon  all 
shares  (not  being  fuUy  paid)  held  bj  aaoh  member." 

E.  Zuocani  was  tM  «nlj  holdar  of  fally  paid*ap 
shares  in  the  defendant  company. 

By  a  special  reaolntion  pasMd  and  coofitiDed  at 
general  meetings  of  the  company  held  in  the  month* 
uf  February  and  March,  ls97,  article  29  was  altered 
so  as  to  omit  the  words  "  not  being  fully  psid,"  and 
aubMqiuntljr  thereto  the  defeodaat  ooaipanj  alahaad 
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to  hAve  a  li<ai  OD  the  27,885  fii'ly  ;  i.id-np  shares  in 
r««pefit  of  what  due  on  the  '.ib,  l.i.*  partly  ])iid-up 
"h^r-'s.  Xoticfl  that  these  meetings  were  nboiit  to  be 
held  had  beco  sent  by  tenrtered  letter  to  K  Zoocmu's 
ngist«f6d  iddiwi,  altar  hi*  death  tras  known  to 

Artida  74  of  th*  artieles  of  utooiation  provided 

th  it  notices  of  f^enoral  meotJDjj?  should  ba  i^ven  to 
8ueh  meiiil>ers  tvs  wen",  under  the  provision*!  tberuin 
contained,  (•iitith'd  to  receive  notices,  but  the 
aoctdentel  omiaston  to  give  soob  notice  to,  or  the  non- 
reomj^t  of  such  notice  hft  iny  member  should  not 
iavalidato  any  naolation  pawed  at  laoh  meeting. 

After  the  deAmdant  oompany  bad  notioe  of  E. 
Znocanrs  doatb  they  issued  a  notioe  dated  tho  20th  of 
March,  1897,  demanding  payment  of  the  unpaid  i^lh 
da«i  in  re8jKx;t  of  Wis  shares,  and  threatening  forfeiture 
in  the  event  of  non-payment.  Tbu  plaiuliffs  there- 
upon  commenced  an  action  claiming  relief  against  the 
company.  The  company,  however,  gave  up  the 
Datioe  of  the  2i)th  of  March,  1897,  and  no  longer  relied 
nponiti  but  •abeequc'ntly  iseued  another  nottue  dated 
Wt  4th  of  Jini»,  1897,  demanding;  payment  of 
ffS.STC  IR*.  lid..  l>eing  the  i'li  (>7-J  10s.  then  duo, 
to^ftther  with  £S04  (Ss.  lid.  interest  ou  tba  nmne  am 
from  the  10th  of  Augu»t,  IS<J.'>,  and  stating  that 
nnioat  tbe  amount  due  was  paid  on  or  before  the  2l8t 
of  JuM  then  next  the  shares  io  respect  of  which  the 
aame  was  demanded  wonld  be  liable  to  be  forfeited, 
Goplee  of  tble  nottoe  were  aant  by  re^stered  letter  to 
the  deceased  inflmber's  registered  address,  and  to  his 
eausuutors  collectively,  and  to  eiich  of  them  separ-  I 
ately. 

The  articles  of  association  further  provided  that  if 
any  member  failed  to  pay  any  oaU*  fawtollBMit,  or 
iateraat,  the  directors  might  tenre  a  aotiea,  on  aaob 
nHtfnber  requiring  him  to  pay  tbe  wune  witii  farther 
interest  from  the  date  of  the  notice,  and  that  the 
notioe  should  state  that  in  the  event  of  nou-p«yiuent 
the  .sh?»r  ^  w  Mild  be  liable  t<  f  ■  forfeited,  uiid  lluit  if 
the  re<4iiisitiou8  of  the  notice  were  uut  complied  with 
any  share  in  respect  of  which  such  notioe  was  given 
mi^t  be  forfetted  by  a  reeolution  of  tbe  direotoie  to 
thateffiaot. 

No  pavmoit  was  made  la  nipeot  of  the  sum 
demanded  by  the  notice  of  tiie  4th  of  June,  and  at  a 
board  meeting,  held  on  the  23rd  of  .July,  1897,  the 
director«  of  tlie  defendant  company,  in  exercise  of  thi' 
power  in  that  behalf  conferred  on  tlieni  liy  the 
articles  of  aasooiatioo,  purported  to  forfeit  the  36,435  i 
partly  paid-up  shares  for  nonoompliaaoe  with  the  ' 
Mid  nmoa.  As  a  result  of  tbaae  yooeedinge  on  the 
part  of  tbe  company,  the  plainoffli  commenced  a 
■OCtmd  action  claiming  rehef  against  the  company. 

The  two  actions  uuw  came  on  for  trial  as  a  cun- 
Holidated  action,  and  the  phiintiiFii'  claim  wan  as 
follows :  ( 1 )  a  declaration  that  the  partly  paid-up 
abaree  had  not  been  forfeited;  (8)  an  b^onotion  to 
imetiBiu  the  defendant  ooaapaay  from  treating  or 
deaHng  with  tbe  eaUdunee  ao  foneited ;  (3)  damages 
for  conversion ;  and  (4)  a  deolaraliou  that  the 
defendant  c-ompany  were  not  entitled  to  a  lien  upon 
the  sjtid  fully  paid-up  shares. 

At  the  trial  a  dispute  aru»e  between  the  parties  as 
to  tbo  day  from  which  interest  on  the  moneys  duo 
hegiiii  to  nm.  The  defendant  oompaay  contended 
fbat  tiiA  aUotnent  wae  complete  on  the  Otb  of 
Aognst,  lK9o,  and  that  therefore  interest  b  gan  to 
run  from  the  16lh  of  August,  189ij,  seven  day.i'  grdce 
being  allowed ;  on  tho  other  haml,  the  jilaintiffs 
alleged  that  the  aliutmeut  was  not  couiplete  tiU  tbe 
31st  of  August,  1895,  and  that  consequently  the 
infeereat  did  not  begin  to  ran  till  tbeTtii  of  Smtember 
following.  BfidenoawaepioduMdiampponoleaab 


On  the  further  questions  raised  by  fbo  aotion  tike 
following  arguments  were  delivered. 

Rmihaw,  Q.O.,  and  Kerty,  for  flie  plaintiffs.— Tbe 

provisions  of  the  articles  require  that  before  a 
member's  shares  can  be  forfeitM  notice  must  be  given 
to  that  nienibf^r  ;  but  a  d  ■  '  is  1  nieinlH-r's  executors, 
who  Lave  not  b««a  registered,  are  not  members 
within  the  definition  dause.  After  the  comi)any 
knew  of  the  death  of  Zuccaai,  notioe  sent  by 
them  to  hie  regietered  addreee  is  not  railiciont: 
New  Zealand  (hid  Kxtraction  C5»,  T,  Ftaoodet 
[1894]  1  Q.  B.  622 ;  Jamra  v.  lluma  reirfttra  Nitrak 
OroumU  SyudiaU  {T.tmit-d),  H  W.  R.  372,  1 
Gh.  456;  Inrtf  FlrtwUuyan'l  \l'tlUy'»  C>intmd,  A3  W.  R. 
417,  [1895]  1  Ch.  663.  The  company  um  have  no 
lien  oYer  the  foUy-pud  shares.  Toat  is  a  matter  of 
contcaiot.  liie  oompaay  cannot  alter  the  wtod 
rigbte  of  a  member  retro^eotively,  thoogb  tbqr  may 
be  able  to  do  so  prospectively :  Jtma  v.  Buena 
Ventura  NiiraU  Oronnds  Si/iid!ca'.t  {[JiaKnT),  per 
Eigby,  TiJ.,  [1896]  1  Ch.,  at  p.  Itifi.  Moreover,  no 
notice  of  the  jiropostsl  special  resolution  dealing 
with  the  alteration  in  tbe  articles  was  given  to  the 
executors,  notwithstanding  tbat  the  compaay  knew 
that  Zucoaui  was  dead, 

lI'arrtn^tAN,  Q.C.,  ami  Dunfutm,  for  the  defendant 
company. — The  noLico  was  properly  served  by  being 
eent  addressed  to  tbe  deoeatedat  bia  regiatared  addteia. 
We  rely  upon  fbat  aa  a  proper  eerrioe.   TTntil  there 

has  been  a  change  in  the  register,  the  detc  esised  member 
wds  the  only  person  to  lie  served  with  the  notice ; 
Jiimt.i  v.  lUifiia  Vrntnra  Xitrat-  Gnundt  Syndicate 
{LimiUd),  lord  Uerschell  says  ([1896]  1  Ch.)  on 
p.  4Mibafe  **  member  "  as  used  in  some  of  the  artidee 
of  tbe  oompaay  most  be  held  to  include  those  whoee 
namee  are  on  tbe  ngiiter,  though  they  are  no  longer 
living.  This  is  an  instance  in  point.  If  in  this  case 
such  a  service  is  not  goo<l,  then  the  whole  of  the 
bu«ine«s  of  the  company  might  be  brought  to  a  stand- 
still. Notice  of  the  upedal  resolution  was  also  sent 
to  the  registered  address,  and  article  74  provides  that 
tbe  noU'ieo^t  of  cnob  a  notice  should  not  inndtdato 
tita  meetingt.  Tbii  was  not  a  speoial  xeaolntuii 
which  was  to  fundamentally  alter  the  company,  and 
it  is  vaUd  :  Andrews  v.  Qa»  Meier  Co.,  45  W.  R.  321, 
[1897"]  1  Ch.  361.  It  was  part  of  Zuccani's  con- 
tract with  the  company  that  the  articles  might  be 
altt  red  :  v.  City  and  Suburban  BvOdinf  8»tlUtjft 

41  \V.  R.  648,  [lS9:jl  2  Ch.  3U. 

lUmhttK!,  Q.C.,  replied* 

KsKEWicn,  J.,  after  iwriewing  tbe  faote  of  Ifae 

case,  came  to  the  conclusion  that  the  allotment  was 
not  complete  until  the  :ilst  of  .August,  189j,  and 
that  int€irest  did  not  begin  to  run  until  the  7th  of 
September;  that  the  comj)auy  were  wrong  in  charging 
interest  flMl  tbo  t90i  of  August;  that  their  poworto 
forfeit  for  non-payment  of  mteieat  depended  on  an 
errooeoaaoaloolation;  andtiiatthenloretiiefuifeiture 
was  invalid.  On  the  remaining  questions  raised,  his 
lordship  continued  as  follows  :  Now  as  to  theriuestioa 
of  notice.  Before  this  notice  of  forfeiture  was  issued 
— that  is  to  say,  the  notioe  o£  the  -Ith  of  June,  1897 — 
Zuocani  was  deed.  Tbe  company  served  tbe  notioe  by 
sending  it  in  a  regutorad  latter  to  him  at  hie 
registered  address;  utey  aleo  eerved  a  copy  of  tbe 
notice  on  all  the  executors  jointly  and  on  each  of 
them  severally.  Mr.  Warrington  was  content  to  rely 
only  (III  the  notice  tt)  the  dead  man.  The  service  on 
the  executors  shows  that  the  company  knew  that 
Zuooaui  was  dead.  Now,  the  question  is  this.  Was  the 
notioe  to  tbe  dead  man  sufficient  P  In  the  interpreta- 
tion eiaaea  of  tbe  artiohiB  tbere  ie  an  biterpretanoa  of 
•  *«aMBbK.*»    "UmbM'*  k  itrted  to  mean  *«a 
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registered  holder  of  any  ahare  or  stock  of  the 
company."  To  my  mind  it  is  a  mischieToos  practice 
to  try  to  define  any  word  like  "  member,"  which  is 
tinmf  defined  bv  aeetkn  23  of  the  CompMiiea  Aot, 
1809.  Thewwdooei  not  mean  anything  osore  than 
!^  rrqistrrrr^  holder  of  a  Bhiure  in  the  company, 
suid  Zucc&m  was  ou  the  register  though  he  was  dead, 
and  fur  liome  purposes  he  continaed  to  be  a 
member  throngh  his  estate.  Bat  then«  oan  yon  treat 
Urn**  being  a  member  to  aa  to  give  Mm  notuief  To 
a  certain  extent  you  can.  The  case  of  Janua  v.  Buena 
Voitum  XitraU  Grvuiida  Syndicate  [Liinitfd)  settles 
that,  for  vtry  many  purposos,  the  estate  of  a  dead 
member  is  entitled  to  the  privileges  and  subject  to  the 
UaUIities  of  membership.  That  seems  to  me  to  go 
a  very  little  way  towards  deciding  this  queatioa. 
Can  a  company  give  a  dead  man  notice  so  as  to  alter 
his  rights  anJ  cither  wise  impose,  not  a  new  Imlnluy, 
hut  a  iiabilitr  arising  out  of  the  articles  of  aasocia- 
tiou  so  ae  to  oe  able  to  enforce  it  against  his  estate  P 
The  Court  of  Appeal  in  New  Zealand  (Md  Extraction 
Co,  {LimUed)  Peacock  showed  the  importance  of 
holding  that  h  lhjul-^  tn  a  deui  man  was  good  if 
there  was  not  anyoue  else  to  whom  notice  could  be 

S'ven — that  is,  if  the  company  at  the  fimo  had  not 
id  notioe  that  he  was  dead.  The  preient  Hester  of 
the  BoUs  says  ([1894]  1  a  B.)  on  p.  631,  «*Tlwartiales 
•re  so  drawn  that  they  do  not  prcvirjp  for  drRcl  mon, 
nor  for  notice  to  dead  men,  nor  fur  notice  to  anybody  in 
tile  place  of  dead  men.  It  is  said  that  it  ispairt  of  the 
bergain  between  the  shareholders  and  the  company 
tbsl  If  a  member  dies  and  the  company  are  going  on 
and  hfivp  no  notice  of  his  death,  hia  eatfit«  cannot  be 
called  upou  to  pay  calls.  On  the  uauatruution  of  the 
articles  I  think  it  obvious  that  no  such  bargain  was 
intended.  We  mast  pat  a  reasonable  construction  on 
the  articles,  and  I  haTC  no  doubt  that  the  key  to  the 
difficulty  is  to  be  found  in  the  suggestion  made  by  Mr. 
Buckley,  and  that  until  notice  of  bis  death  reaches  the 
conijiajiy  CJills  ni!iy  be  uiado  in  reap-oct  of  In^  shureM  by 
noticB  sent  to  his  registered  address  jujat  as  if  he  were 
still  a  member.  I  have  no  doubt  at  all  that  that  is 
the  tnw  eoostmotion  of  the  artides.  In  order  not 
to  make  theee  articles  absurd,   we  must  hold 

that     a     deceased     meoib*T-     nr-nmins     n  meiuhtT 

until  notice  is  given."  The  Master  of  the  iiolls  does 
not  say  whether,  if  the  company  had  notice  of  the 
death,  a  notioe  aent  to  the  oeoeaaed'e  regMeied 
addxms  would  be  ntfficient ;  bat  he  impKee  tint  in 

that  event  such  a  contention  would  be  loi  f^'er 
tenable,  and  later  ou  Lord  Davey  Bupplit»«  tiiu 
omission,  for  on  p.  632  he  says,  "  I  do  not  think  that 
if  they  hadnotioe  ol  the  death  o<  the  monber  they 
oonld  rely  on  aervioe  vepen  hfan  et  Ui  yegfatewd  plaoe 
of  address,  tinrl  nnthtng-  that  WO  say  in  this  case 
touches  that  tiuestion,"  and  further  on  he  nys,  "I 
ani  prepared  to  adopt  Mr.  Buckley's  suggestion  and 
to  luild  that  a  deceased  member  or  his  estate  remains 
n  member  for  the  purpose  of  the  artiolee  so  long  as 
his  name  remains  on  the  register  without  notice  to 
the  company  of  his  death."  I  see  tliHt,  on  p.  633, 
Ij'jrd  Dnvey  says,  "  It  la  th'i  duty  of  the  represen- 
tatives of  a  deceased  member  to  give  notioe  of  his 
death  to  the  company  at  the  eiflieft  poMlUe  oppor- 
tuni^ ;  and,  if  uiey  wish  the  company  not  to  go  on 
treating  him  as  still  on  the  books,  it  is  the  duty  of 
the  executors  to  give  notice  t<i  the  company  of  their 
d^ire  to  become  members  in  his  place."  I  am  not 
sure  that  I  quite  appreciate  the  full  meaning  of  that, 
bntitdoM  not  alter  what  I  hare  read,  and  I  take 
this  to  be  the  dedsion  and  the  expression  of  the  Gonrt 
<rf  Appeal,  that  wh nil  onci' tin*  coinjiiiny  hfive  notieu 
of  the  death  of  tho  member,  they  cannot  serve  notice 
of  calls  on  him  so  as  to  bind  his  estate.  Then  there 

tfSfll^^  0^  l^BMtff       ^BM0MM(  I^MltNinct  if'^^lf^tllt^ 


Qroiindt  Syndir  ttf  (T^i'mzf/dt),  and  the  oeae  wift  vUch 
I  have  just  dealt  was  there  referred  to  in  the 
arguments  of  counsel  for  both  the  appdlants  sad 
leepondsnts,  and  by  the  learned  jaogai.  Imd 
HstwAeil  mys.  on  p.  464  r  '*  It  ii,  no  doobt,  As 
fact  that,  strictly  spenkina;',  although  Mr.  Tsmw'i 
name  was  at  the  time  ot  the  resolutioa  of  Apni,  lt£fi. 
still  on  the  register,  he  was  not,  being  deaa,  a  mem- 
ber of  the  company.  It  eenms  to  m^  howerer,  per- 
{setiy  dear  that  the  word  '  member,'  as  oaed  io  sosM 
of  tno  articles  of  the  company,  must  hx?  brli  to 
include  those  whose  names  tkry  ou  the  rvgr^ttT,  tij:jHg'D 
they  art'  no  longer  living."  That  bfis  bctju  quut^^itu 
me  as  meaoinfc  that  the  deceased  shareholder  wm 
still  a  member  for  all  purpoaee ;  hot  Lord  Hsrseheli 
expressly  confines  it  to  some  purposes.  Bighy,  LJ., 
also  deals  with  the  point,  for  on  p.  467  a»  mjt' 
"The  litihiility  for  rnlln   exiMta  uotwTthnLiiDiling  the 

fact  that  the  r>  ijinr«id  notioe  caonot  be  given  to  » 
dead  man,  because  it  maj  be  |^f«D  to  Ue  lepfeseatA- 
tives ;  thou^  if  the  eon^amr  hi  not  mmn  ti  Us 
death,  notioe  set  ted  at  hb  rcgtttered  addiem  ■  saB> 

cient  when  the  articles  jjrovlaa  for  such  service  npoo 
members  "  ;  and  he  cites  the  case  of  Xcw  Z<ahj»A 
Gold  Extraction  Co.  T.  Peacock,   Therefore  I  thtok  I 
may  aay  that  the  Oomt  of  Appeal  not  only  did  not 
mean  to  denert  htm  the  prior  oese,  bnt  they  adoptsl 
it,  and  I  talce  those  two  cases  as  saying'  that  ■*  arm- 
pauy  cannot,  after  they  have  notice  of  Urn  dt»xh. 
effectively  serve  a  notice  of  call  on  the  deceased 
mvmber,  and  the  same  pn^oeition  seems  to  bs  to 
apply  equally  well  to  a  notme  of  foclettnre  for  noe- 
payiiiPTit  of  cMs.    Tn  this  c&ac  the  articles  ji-rrrriiif 
for  what  is  to  be  done  ou  tht:  death  of  a  aLarchaidfr 
by  hie  executi  rs.    It  Sometimes  happens  that  the 
exeoutoiB  do  not  want  to  be  registered.  Mr.  Beokkj. 
inUeeemments  on  article  12  of  Table  A.,  posetiert 
the  necessity  of  carrying  the  arti<de  further,  and  oe 
p.  497  (7th  ed.)  he  says :  **  To  escape  the  dittdrsa- 
tageundh'r  whien  tho  wrnpaiiy  in  thu^i  jjiAut-d  in  hiiririf 
for  holders  of    its  shares    merely  repreaentadw 
members,  whose  liability  is  limited  by  the  ymff*  sf 
the  assata  of  their  tertotor*  pKorioioiM  hare  been  eom- 
monly  introdnoed  into  araoee  of  association  poltiaf 
upon  executors  a  prcsnirp  fither  to  transfer  thar 
testator's  shares  or  to  become  in  their  own  psfsoni 
proprietoiB  in  respeot  of  them,  by  attaoUaf^  the 
penalty  of  lorleitate  to  •  aagleot  to  do  either  «•»« 
theotiHrwitiunaUttitsd  time."  My  iMeOaatieeef 
thr  old  r  h»rtered  Companies  is  that  there  was  a  verr 
s^xxnal  clause  always  inserted  providing   that  t^ 
executors  must  come  in  within  a  certain  time,  nd 
there  was  a  itraog  pomr  giffeB  to  tbm 
not  to  pay  dMdsMe  to  tiiOM  who  did 
in.    Bat  th ex IB  no  fffKxdal  clause  here,  audita  I 
putii  the  cunijuiiiy  lu  a  oonsideraUe  difflonlty.  D 
they  oiiinot  call  an  the  executors  to  oorao  in  and  thsf 
cannot  give  notioe  to  the  dead  man,  there  ia  a  dssA- 
look,  bnt  I  cannot  heln  that   I  think  it  woM  ht 
wrong  for  me  to  say  tTiat  bocAnso  the  company  k* 
brought  to  a  deadlock  by  their  constitution,  therEf:^^ 
the  CO ni puny  can  give  notice  to  »  dead  man.     I  v:: 
opinion,  therefore,  that  this  notioe  is  bad,  both  isx 
this  reason  and  te  tlM  WMOtt  with  wUeh  I  kn 
already  dealt. 

Now  as  to  the  qnestion  of  lien.     It  has  bee: 
argued  that  /'uccani  hfiil    fully-paid    sh;ir!'«  wlut 

by  contract  were  excepted  from  the  Uen  which  tfc* 
company  otherwise  would  haTe,  and  thai  he  eoidd 
not  be  dipiifed  of  the  benefit  of  that  exosptioair 
speoUnnlntian.  Axtiale  39  provides  for  that  Thrt 

defines  his  right  ;  hut  it  ^-fiA  a'ao  hi'^  right — or  r^h-r 
his  liability — to  have  the  articles  alterod  by  speau 
resolation.   I  tUnk  that  P^pi  v.  COg  <aid  Smimim 
^sBtMdwgBocidi^thowihiU  the  ItahOitfto  ^  ihs 
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vtides  altered  by  a  special  resolutiom  oannot  be  got 
rid  of  bjr  calling  it  m  vontract.  Notice  of  the  intended 
iltentioa  waa  givMl  to  Zucoani  after  be  waa  dead, 
uui  liter  the  compNiy  kneir  that  he  wu  dead.  What 
t  hm  already  said  vlien  daaling  with  tbe  notioa  of 
torieitare  applies  also  to  this  notice.  But  there  is 
uiotber  consideration,  and  that  is  that  Zuccani  was 
be  caly  bolder  uf  fully-paid  shares,  and  he  owed  the 
mnpaoy  mcmej  in  respeot  of  shares  which  were  not 
ilDj  paid.  It  appears  that  ib«  only  object  of  pass- 
n  this  ipeciiil  retwlution  was  to  get  piiyruent  of 
mt  was  dup  on  the  aharea  not  folly  paid  up 
y  »  lien  on  the  fully  paid-up  sharos,  auJ  that  this 
pjolaiioQ  waa  aimed  at  that  object  and  no  other. 
'.  Ihink  therti  is  a  good  deal  of  substance  in  the 
ipitiaa  whether  you  can  alter  the  Hrticles  in  sucli 
venrntBaoM.  In  his  judpfnient  in  ■lamt  f  v.  Bi'aui 
'ilium  Nitrat'-  Urotin''-.  S  i  i'HcaU  {Limit'  i  l^i<.:b} , 
iJ.,  seys:  "But  even  if  this  were  not  so,  uo  majurity 
f  the  sharehuldcrK,  even  by  special  rosolatiOD  por« 
ortisg  to  altar  the  regulations  of  the  company, 
wM  letruipoetiTely  affect,  to  the  prejudice  of  non- 
-DwntiDg  owners  of  paid-up  sbart^s.  the  rights 
ijcviy  exiflting  uuder  article  27  "  (i.e.,  article  27  of 
»ble  A).  I  take  the  liberty  of  aayiag  that  the 
inaxki  of  tha  learned  lord  jiutioe  commend  them* 
4fii  to  my  viawa  of  jnitaoa.  This  part  of  fha  oasa 
-!'( cot  hffii  fn}}y  tifgued  before  me  as  the  rest  of 
;«i  t^iAe,  Mjil  I  lijivu  come  to  my  decision  on  other 
roooda,  but  I  think  it  would  be  a  monstrous  injustice 
■  the  drcumBtanoes  to  aay  that  all  the  otbar  memben 
tjie  company  can  meet  and  decide  fiukt  tbe  artida 
mbesltered,  and  thnt  thp  f-.lly  paid-up  shares,  which 
w,  and  only  cue,  meuibtir  holds,  shall  from  a  certain 
iv  bt«  held  as  a  security  for  what  is  due  from  that  one 
ember  in  reipeot  of  his  other  shar«s  which  ara  not 
%psidiq»»  Howwer,  I  have  said  enough  on  other 
■oundg  to  come  to  a  conclusion  in  this  case. 

Solicitot^  Kerly,  Sont  <£  V§rdea;  Mono  ds  Co* 


WH«dy.J.}  June  7.  H. 

Vrom  V.  O'Haoav.  («.) 

'/ant— Marriage  articles — Covenant  to  tetUe  ajler- 
•t^and  ftrojM-rUj—MwTitd  mmm—Btfvtdiialtkn— 
Biuonabk  Ume—Aualria»  Ima— JW-m^ffioi  tatUe- 

litHt—Iteclification, 

Harriagt  «rHde»  Ottered  into  &y  fA«  intending  wife, 

1 /n'jA  woman),  the  inU^i^ i mi  hmhami  {an  Austri'.in), 
'fathtrof  the  lady,  and  JJiiijh\^/i  trusdrs,  druiuii  itji 
Enqlith  form,  but  txecutcd  in  Switzerland,  will  be 
at  governed  by  English  law  as  regards  ^t>i>criy 
(Am  country. 

Marri'j.jt  uriichs  n/  the  above  kind  cannot  be  revoked 
a  ;'  *l-iiii[>(iu/  dvcumcnt  executed  by  the  husband 
-   I  i/f  in  I an/tirinity    uith    the  law  of  .luftrin, 
hvih  parties  toere  domiditd,  although  the  di^icuuunt 
that  law  valid  and  effective. 
A  eovtnant  in  marriage  articles  by  the  intending  wife, 
%  on  infant,  to  settle  after-acquired  property  is  as 
«Mi«<  her  voidable,  not  void,  and  binds  her  after  the 
rriage,  unless  repudiate  wUhin  a  reasonable  lime 
^  coming  of  age. 

!>>op«r  V.  Oooper,  L.  S.  13  App.  Cbs.  88,  96  W.  It. 

f.  9S,  exptainea. 

To  ni  it  'HiilF  ^,  ',  li  r<fri-i>an(  tipun  ht  vinaiitij  fidithd 
yriiperly  many  years  afUr  coming  of  aye  is  nut 
■•mrtMjr  MjCA  ja  a  rmtomMt  Mm*. 

)  Bspofted  Vf  NlViiui  TUBim,  "Brnt,  Bairiiter 
at^Law. 


Smith  V.  Liuae,  90  W,  B,  451,  £.  A.  18  Oft.  I>.  981» 

considered. 

Semble,  that  repudioUim  of  w€h  a  ooamcml  mud  Se 
made  once  for  all. 

Action. 

This  was  an  action  by  a  married  lady,  her  hnsband, 
uud  children  (who  were  all  of  age),  to  obtain  pay- 
ment from  the  irusteee  of  bar  maniaca  Battlemant  oi 
certain  sums  o  f  money  which  Ihatnietwwoparidered  were 

pfirt  of  the  settled  fuods  nndpr  a  covonant  on  the  part 
of  the  lady  to  nettle  bfir  after- acquiiud  property.  The 
truBtees  wore  defnndanta.    The  lady,  Mrs.  Viditz,  the 
only  child  of  an  Irish  peer  and  an  infant  of  eighteen 
years,  married  her  husband,  the  plaintiff  Charles 
Vidits,  who  was  a  domiciled  Austrian,  on  the  24th  of 
November,  1864.  Shorily  before  the  marriage,  articles 
were  eutnred  into  at  the  British  Embassy  at  Berne, 
between  Charles  Viditz  of  the  one  part,  Mrs.  Yiditz, 
then  a  spinster,  of  the  second  part,  certain  trustees 
of  the  third  part,  and   the  ladv'a  father  of  the 
fourth  part,  and  it  was  thereby  dedarad  and  agreed, 
and  ^Tr.  Viditz  covenanted  with  the  trua tees,  that  in 
case  the  intended  marriage  should  take  plaoe  all  such 
personal  property  as  Hia.  Viditis  waa  then  mtitled  to 
in  poeeoMionii  zarcidioni  ranaindier,  or  enwotanqr, 
and  elao  all  eaoh  eaaii  of  manej,  efeoeki,  ninds,  or 
other    personal   property,  whether  in  possession, 
remainder,  or  expectancy,  as  might  at  any  time  , 
during  the  joint  lires  of  the  husband  and  wife  come 
to  the  wife  or  to  her  and  her  husband  in  her  right 
under  aaj  -will,  leMleaient,  or  by  gift  or  otherwise 
(save    and    except   pe<:r.tii;iry  If^gacies),    ehou'd  bp 
assured  to  and  vested  in  the  Irusltifa  upon  the  .xauiJ 
trusts  for  the  benefit  of  the  mfe  for  life  for  her  separate 
use,  with  a  restraint  upon  anticipation,  Mid  after  her 
death  upon  certain  trusts  for  the  issue  of  the  marriage, 
with  an  ultimate  trust  for  her  father  absolutely. 
There  was  a  provision  empowering  the  father  to  alter 
and  viu  vanyof  thi   i  n  vi-ii  us,  clauses,  mattero,  or 
tbinga  therein  contained,  aud  to  add  or  supply  any 
other  provisions,  datlM^  aurftent  Ot  tbfalge  which 
might  be  deemed  neoaMKy  or  propar.  Thw  artiolee 
were  duly  ezeoiited  liy  fha  lady,  who  attained  twenty- 
one  in  1867.    In  1870,  on  the  death  of  the  lady's 
mother,  abe  became  eutitled  to  a  sum  of  money 
which  was  paid  over  to  the  tmitees  of  the  deed  of 
1S64  and  tnyested  in  Oonaole.  In  1880  a  deed  In 
English  form  Waa  azaoatad  m  Paris,  and  it  purported 
to  be  a  settlement  in  pursuance  of  the  articles.  Mr. 
aud  Mrs.  Vidit/.  and  the  tnntees  and  her  father  were 
all  parlies.    It  recited  the  investment  of  the  Consols 
aud  deolared  trusts  of  that  sum  similar,  ao  far  aa 
matariat,  to  tha  trasts  in  the  articles,  uid  it  omitaltiad 
a    covenant    to    settle     after  -  acquired  property 
difi'tircut  from  the  covenant  in  the  articles,  iuaamuch 
as  pecuniary  legacies  were  not  excepted.    In  1882 
the  father  died,  and  Mrs.  Yiditz  thereupon  became 
entitled  iti  possession  to  a  sum  of  about  £2,000, 
which  waa  raoeivad  by  the  trustees  of  the  settlement 
and  inveeted.     The  two  sums  above  mentioned 
were  inniB  1    wLich   Mrs.   Yidit/.   was   at  the 
date  of  her  marriu^e  entitled  in  reversion  oontin- 
gently  upon  attaioug  twenty-one.   The  father  by 
his  will  left  all  hie  mopwrty  to  oharity.  Litigation 
ensued,  and  Iffn.  Yidits  sought  to  set  anda  the  will. 
The  ry<i;lt  was  tliat  a  compromise  of  the  pro^iatfl 
action  waa  efTected  in  March,  lUii-i,  under  which  a 
Bum  of  £13,000  was  to  be  settled  upon  her  and  her 
children,  and  a  siun  of  i>fi«O00  was  to  be  paid  to  hor. 
No  part  of  tUs  sum  bad  Men  xaoelTed,  however.  In 
lS9l'  Mrs.  Viditz  became-  f  ntitlfxl  under  the  will  of  an 
aunt  to   a  legacy,  whioL.   dLso  had  not  ^et  been 
received.    In  Uio  soiuo  year  the  trustees  informed 
Mis.  Yidite  that  the  £6,000  axprwiad  toU  payahla 
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to  her  nnder  tbe  oompromiM  would  have  to  be  paid 
to  the  tnutMfl  of  htr  mttriage  MtHement.  This  led 

to  advioe  being  taken,  aud  on  tbe  1 8th  of  November, 
1893,  a  document  wtw  uxecuted  by  Mr.  and  Mrs. 
Yiditz  in  Austria  by  which  they  purported  to  annul 
and  put  an  end  to  the  aettleoMlltt  It  wae  proved 
^at  aocordiug  to  Awtrbn  Ixw  it  wta  competent  to 
A  Lusbaod  and  wife  to  revoke  a  maniage  eootraet, 
notwithstanding  the  birth  of  i^jsiue. 

Tbi'  iiltintifTs  ilr.  aud  Mrs.  Viditz  and  others  now 
askod  in  this  action  a  declaiatioa  that  the  settlement 
mated  by  the  deeds  of  1864  and  1880  had  he&a  got 
rid  of  by  the  tmnsaction  of  180^,  or,  alternatively, 
they  a«ked  for  the  rectification  of  tho  settlement  so  far 
as  it  wi'ut  boyund  the  articles,  and  in  particular  thny 
as8«rlod  that  the  settlement,  if  binding  at  all,  was  only 
b  nding  to  the  extent  of  the  fonde  aotiuJly  in  the  hands 
of  the  trnsteee,  and  that  it  was  competent  to  the  lady 
to  zepadiato  tbe  settlement  so  far  as  tbe  £5,000  and 
the  legaogr  wen  flODOHiied. 

Em,  Q»0.t  and  Micklf.r,,  for  the  plaintiffs. — Mrs. 
Viditz  being  an  infant  whon  she  entered  into  the 
articles,  they  would  not  bind  her  until  ratification : 
Cooper  V.  Cooper,  L.  K.  13  Apn.  Oas.  88,  at  p.  106,  36 
W.  B.  Dig.  98 ;  Smith  r.  Luau,  80  W.  R.  451 ,  18  Ch.  D. 
631.  In  ISSO,  when  Mrs.  Viditz  ratified  the  articles 
by  tho  settlotuent  of  the  1:2th  of  .Tune,  her  douileil  waa 
Austrian,  and  couse<|ii"iitl;,  the  ratihed  contract  would 
.  be  governed  hy  Austriun  law.  According  to  that  law 
a  hubaild  ana  wife  can  revoke  tbe  marriage  contract, 
and  consequently  the  notarial  act  of  the  18th  of 
November,  1893.  annulled  the  marriage  articles  and 
thesottlemeut  of  1880.  Ratiiicafion  of  a  contract  by 
a  married  woman  does  not  operate  once  aud  for  all,  but 
sre  Uuito  as  regards  property  to  which  the  lady 
MOoniM  for  the  tune  h«ng  entitled :  Smith  Luau. 
Bvei^if  fbe  trnBteee  were  right  in  rateiniiif  Ike  funds 
already  in  their  hands,  they  are  bound  to  pBf  over  the 
£5,000  and  the  legacy  to  Mrs.  VidiU. 

B»ght»,  Q.C.,  and  Ingpen,  for  the  trustees. — ^The 
articles  being  iu  English  form  are  governed  by  English 
law:  Van  (jrutkn  V.  Diijby,  11  W.  K.  230,  ;il  Reav, 
561.  They  are  voidable,  but  not  void,  as  against 
Ml*.  Yidits:  Hdward*  v.  C'urfrr,  [18931  A.  C  360; 
in  ft  Sodton,  42  W.  B.  631,  [1894]  2  Oh.  421 ;  In 
re  Vardoii'8  Settltmud,  33  W"  R.  297,  28  Ch.  D.  124. 
In  Smith  v.  Liuusikii  settlement  was  post-nuptial, 
and  therefore  executed  while  the  lady  was  nnder 
coverture :  see  observationB  of  Peazson*  J.,  in  Burnabu 
T.  Equitable  Beverttmaiy  Tnlerett  Soeielf,  38  W.  B. 
630,  '2S  Ch.  D.,  41G,  at  p.  42:5. 

They  also  cited  Seatou  v.  Snd.fii.  iiii  W.  E,.  865, 
13App.  Cas.  61;  Sottotnayor  y.  Ih-  //urros.  26  W.  R. 
455,  27  W.  R.  917,  3  P.  D.  1,  5  P.  D.  94  ;  Harvey 
V.  Famii',  31  W.  R.  s  App.  Cas.  43 ;  and  Udney 
V.  L'-lneif,  L.  R.  1  H.  L.  Sc.  441,  17  W.  R.  H.  L. 

Q.  D.  LgHcht  for  otiier  defendants  (mortgagees  of 
a  shaM  of  one  of  theehiMien). 

Cur.  adv.  vult. 

June  14. — Cozens-Habdy,  J. — The  cuticles  before 
marriage  were  obviously  drawn  up  in  Bnglish  form, 
and  must  be  treated  as  governed  by  English  law, 
without  reference  to  the  formalities  or  the  substantial 
provisions  which  would  have  been  required  either  by 
the  law  of  Aostria  or  that  of  Switzerland :  Van  ChrtMtn 
Diijly.  The  flrst  question  which  arises  for  my 
decision  is  this — What  was  the  etT.\  t  of  the  deed  of 
I8(M  executed  by  Mrs.  Viditz  while  a  spinster  and  a 
minor?  So  far  as  I  am  c(»iiQenied this  is  settled  by 
Authority  which  is  bioding  npon  me.  In  Edwarda  v. 
Carttr  n  was  dedded  by  the  Hoose  of  Lordf  that  a 
covenant  in  a  marriage  settlement  by  a  male  infant 
is  voidable  and  not  void,  that  it  is  not  neoessazy  to 


show  xatificHti on  or  mnflrmalian  by  ^iaiintste 
atldbfaig   majority,  and  that  nnliis  he  vapadfata 

within  a  reasonable  time  be  is  absolutely  boani.  Il 
In  re  Hodton  Obitty,  J.,  applied  this  doctrin*^  tli* 
case  of  a  covenant  by  a  female  infiint.  In  the  [  r-^'-: 
case  it  is  dear  that»  if  actual  intention  to  rMtij 
or  oonflm  was  neossssry— altticugh  I  hold  it  to  b« 
nnnecessary — such  intention  is  al>undwtly  proT»l. 
In  my  judgment  it  is  wholly  unnecessary  to  waiAs 
whether,  according  to  the  law  of  Austria,  Mrs  Viditi 
coiUd  have  made  a  new  disposition  of  her  prapo^st 
the  time  when  she  istifled  and  confirmed.  IhSfMS- 
tiou  is.  Was  thero  repudiation  within  a  rsMoaihk 
time,  and  not,  has  there  been  ratification  or  oonfiia*- 
tion  ?  To  the  extent,  therefore,  of  tbe  sums  of  mosf^ 
received  by  the  trustees  in  1870  aud  1882,  I  think  tit<^ 
settlement  of  1864  is  binding,  and  the  attempted  re 
vocation  in  1 893  is  inoperative.  It  remains  tp  oonite 
whether  the  £5,000  payable  nnder  Ae  ooiapnaMi 
and  the  legacy  under  the  will  of  1SD2  are  or  -whrth-r 
either  of  them  is  bound  by  the  sfcttltsmeut.  As  » tir 
£5,000  it  is  urged  that  Sir  George  Jesael  in  Sunt-  v 
Lucat  held  that  the  right  to  rapudiats  ssiai 
during  the  oo»ertiire,  and  may  be  sccatdsei  km 
time  to  timt  in  respect  of  any  property  wkiri 
may  fall  in.  But  this  »etiaia  to  me  to  b«»  iooon- 
nistnnt  with  the  decision  of  the  House  of  LirL'  • 
Ediowrdt  T.  Gbrfer — see  especially  the  ob^r  > 
tioos  of  Iiord  HersoheU  at  p.  306.  It  i-^  t>  . 
covenant  by  an  infant  married  woman,  which  woulJ 
be  void — Smttm  v.  Heaton — but  a  covenant  by  u 
infant  spinster,  which  is  no  longer  voidtble.  I  mast 
treat  the  case  just  as  if  the  lady  had  attained  tvecty- 
one  when  dte  SKeouted  the  artidas.  I  am  not  son 
that  it  is  nncessary  to  add  that,  aceordiog  to  kastsm 
law,  Mx8.  Viditz  has  absolute  power  to  dispose  of  Jl 
her  property,  notwithstandiug  coverture. 

I  prefer  to  treat  the  £5,000  as  bound  in  eqoitv  by  tla 
eovenant  in  the  deed  of  1 864.  BeMsPCS  was  j/ittfA  by 
counsel  for  the  plaintiff  oi^the  osaeof  Cbojorr  v.  O'jfn, 
and  specially  upon  a  passage  in  tiie  jadsrnjeot  rf 
Lord  Watson  i*^  i    100.    In  thai  case  an  Iri*h  W-) 
while  an  infant,  was  married  in  Dubliu  to  a  .Sj-t,- 
man.    A  deed  was  executed  by  her  in  1846  by  wtur  ! 
the  hnsbaod  covenanted  to  |iay  her  £80  a  7etr,a  I 
the  event  of  her  surviving  lum,  during  life,  sod  by 
which  she  accepted  that  proviMon  in  full  <»t:«f»i.- 
tiou  of  all  teroe  of  lauds,  half  or  third  of  m^tvsbirt. 
and  every  other  thing  that  she  jiir-    r-;.  '*?  c? 
otherwise  oonid  ash,  claim,  or  deoiand  from  tb 
httshtfid  in  ease  she  dionld  snrrire  Ub. 
the   husband's  death   the   widow   sought  to 
duce  the  contract  of    184(3,  aud   it   was   h«ld  b» 
the  House  of  Lunis  that  she  was  entitled  to  this  nei>r; 
It  is  to  be  observed  that  this  was  not  a  oontrv: 
disponng  of  her  property,  and  probably  was  njt  i 
contract  for  her  benefit,  and  that  it  may  wiU  M> 
been  held  that  it  was  time  enough  for  her  to  n|Nidiri> 
when  her  husband  had  di-  1,  f(  r  li h  I  >he  predsces*?: 
him,  there  would  have  been  nothing  to  repo«i»^ 
Lord  Watson  says  at  p.  106,  "  I  agree  with  ^<: 
lordships  that  the  discuaige  which  she  seeks  u>  »t  | 
aside  cannot  stand  in  the  way  of  hsr  claiming  btf 
legal  rights  as  a  Scotch  widow.    The  rale  sM^m»  v 
be  clear  that  an  infant  cannot,  during  muion^ 
effectually  subject  herself  to  any  contra^nsl  obju:* 
tim  whieh  oannot  be  shown  to  hafe  been  iis  i^- 
benefit,   fflie  may  ratify  the  oontraet  after  att«2BS£ 
twenty-one  and  so  become  liable  t  >  iniplemeut  lU  b«* 
in  the  circumstances  of  the  presstjui  case  auv  r-J^ 
ratification  of  the  contract  would,  aoci>nli[i^  ' 
law  of  Scotland,  have  been  revooabU  hy  bffj| 
a  donation  ^ofer  vfrfim  H  luporaa.     xnsee  eew^ 
tions   may    have  hnd    rpfpri^nc"   to  a  tranistsuc 
between  the  husband  and  wife  m  l<y^,  bat  is 
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eT«Dt  thejr  wen  not  ntomary  for  the  d«oi«ioin  of 
the  case.  As  Lord  Maoaaghtan  observed  at  p.  108, 
"  Primi  fade,  Mrs.  Cooper  was  not  bound  by  the 
tettlement.  Prim/}  facte,  it  was  Toidnble  by  her, 
and  tibo  is  cloctt  !  t  >  aToid  it.  It  is  not  alleged 
that  sLe  hiia  done  any  act  to  oonfirm  it,  if  not 
binding  upon  her  &t  the  time  of  its  execution." 
I  do  not  think  there  is  maj  inconsistency  between 
Cooper  V.  CVmr  ftod  Etfiewras  Carter.  I  may  add 
tint  Lord  WaiKm  ww  »  pmrigr  to  the  deouion  in 
Biumdkr.  Carter, 

As  to  the  legHcy,  different  considerations  apply. 
It  is  expressly  exceipted  from  tho  povennnt  to 
seMe  after-acquired  property  in  the  articlt-s  of 
1864.  It  is  ouly  covered  by  the  wider  covenant 
in  the  Mttleai«nt  of  1880.  At  that  date  Mni. 
Tiditi  wm  a  nanM  wooumb.  Xha  deed  of  1880 
«M  tnT«Hd  aooording  to  Awtrian  law  and  aofiording 
to  French  law.  Ai.  l  ircording  to  the  law  of  England 
at  that  date  it  wiia  i»l»o  inoj)erHtive  an  to  future 
separate  estate.  The  dee<l  of  isSO  goes  beyond  the 
articles  of  IS'U  in  a  material  respect.  [His  lordship 
had  intimated  daring  the  argument  that  the  clause  in 
tho  at1iQ)«s  eoAbUng  th«  IMnv  to  alttt  ttie  pcovidom 
would  not  eoaUe  nim  to  onlai^  the  soope  so  aa  to 
bring  in  fresh  property.]  Rectification  was  asted  at 
the  bar.  thniigh  this  rmief  is  not  distinctly  iucludod 
111  thv  <  l.iini.  I  do  not  underfitand  that,  assuming 
the  articles  of  1864  to  bind  IkLrs.  Viditz,  any  objection 
is  raised  to  the  tamu  of  the  deed  of  1880  except  in 
reafMot  of  the  covenant.  I  Uierefore  propose  to 
recnfy  the  settlcmsot  of  1880  by  flocpreasly  excluding 
all  pecuniary  legacies.  I  think  I  shall  be  justified  in 
directing  the  trustees  to  pay  the  ooets  of  the  plaiutiffi 
asbetwei  n  ^  ii  r  und  cliiait  i»nd  to  retain  their  own 
costs  and  costs,  charges,  and  expenses  properly 
incurred  oat  of  the  Imat  eetate  elanding  in  their 
names. 

Solicitors  for  the  plaiutifi"!),  Katrtry,  Ilati'rs,  A 
n'alsh. 

Solioiton  for  the  defendante,  Blou^  LgHchp  A 
Fdtt, 


Chan.  IHv.  ) 

r. 


liny  10»  11, 16. 


Oowna-Hardy, 

BUmnonr  r.  KADOooKe.  <a.) 

Drnl —  Cumtrnrtlon —  Feoffment — Reiti-rlKt  rye  —  Ei'iciion 
/nun  firt  o/  land — Apfyortioiun'  iit  of  reitt-fhtir;/e — 
Distinction  brtu'een  tjrant  and  Tr»ervtttion  nf  reiU. 

By  a  dttd  t^ftagamA  made  •»  1 840  vt . .  to  eoiuidera- 
tion  «/  the  rtfU  thereim/ter  retervtid,  en/eojted  land  to  B. 
and  hi*  hi  in,  to  the  use  that  A.  and  his  heir*  should 
receiif  th'^rmut  the  mid  rent,  and  Buhject  to  anil  charff^l 
at  afiirrtaid,  t»  the  utual  u»e»  to  bar  dowT  m  hif'nr  >>/ 
B.  ;  andf  btf  tke  «ame  deed,  /or  the  cotuideratton  a/or^- 
taidt  B.  sraiOed  t»  A.  and  hit  htirt  the  nlMive-menii'  i 
rsirf  Mtd  evpnofUed  to  soy  lAe  snnie  reuL  Piart  o/  the 
land  hming  ism  iMyreeovtred  ttfU  paramount, 
a  iiutstion  arose  whflhT  the  rent-charge  ought  to  fte 
apffriinned  or  liill  ertidmiitd  to  he  payable  in  full. 

Held,  that,  a  rf  iif-'-li'iri/i'  h-in-/  risrrvd  ti>  .(.  -  «  the 
/not  o/  the  deed  in  priority  to  U.  '*  aUitd  m  fee,  ho  effect 
eotdd  be  given  to  B.'e grant  to  A.  </  the  lame  rent. 

Held,  thtr^oft  ateording  iu  the  distinction  drawn  in 
Cb.  Lift.,  p.  148b.  between  the  grant  o/  a  rent  and  the 
retervation  o/  a  rent  in  respect  o/  apportionment,  that 
the  above-mentioned  rent,  being  a  rent  reserved,  t«i« 
npport  iftnable. 

(a.)  Reported        F,  Walkv, 

Law. 


Action. 

The  sobetMtttia}  claim  in  this  aotion  was  for  a 
declaration  apporttooing^  a  chief  rent  created  bj 
means  of  a  limitation  talcing  effect  under  the  Statute 
of  Usee  as  the  consideration  for  a  feoffment  of  land 
of  the  '29th  of  Septeinher,  isut,  part  of  the  land 
having  l>een  recently  recovered  by  title  paratuount. 
This  part  of  the  land  enfeoffed  was,  in  fact,  leasehold, 
held  under  an  oU  loaoe  for  years,  on  the  expiration 
of  wliiiA  the  WfBBriwMr  hKNuriit  ejectment.  Xha 
terme  of  tlie  fooftnent  are  svffieiently  stated  in  €be 
judgment. 

Mfthold,  for  the  plaintiff.— Co.  Litt.  1486  dis- 
tinguishes between  the  reeervation  and  the  grant  of 
a  rent,  and  shows  that  rent  reaerved  is  apporaooaUe 
on  evictian  of  pert  of  flie  land  by  title  paramonnti 
but  seriit  where  there  is  a  grant  of  the  rent. 

Hugo  Youaa,  Q.O.,  and  CZsre,  lor  the  defendant. — 
Rent  reserved  out  of  freehold  and  leaeehold  land  is 
charged  on  the  freehold  only  (Co.  Litt.  1476,  Butt's 
case,  7  Rep.  2liu),  mj  the  rent  now  in  question  was 
never  charged  on  anything  but  the  freehold  portion, 
of  which  there  has  been  no  eviction.  [UozBNa- 
H&BDT,  J.— Was  not  tUe  a  tortiooa  conveyanoe  of 
the  wlude  leefj  Moieover»  tibie  teot  ie  onuitedas 
well  ae  reierved,  and  the  defendant  is  entitled  to  rety 
on  the  grant.  The  grantor  would  be  estopped  from 
denying  that  ha  had  the  laud  on  wiiich  he  had 
charged  the  rent-charge,  and  so  are  his  successors. 
The  passage  on  apportionment  cited  from  Coke  refers 
to  common  law  reservation,  and  doea  not  apply  to 
reservation  by  the  Statute  of  Uaee. 

They  also  referred  to  Daridaon^a  Etooedenta.  voL  2, 
part  1.  and  to  BurtaD*B  Eaal  PMperty  (ed.  ItlfiO),  3i9. 

Methcid  replied. 

Co/E!fS-HAEi>Y,  J.— By  a  fdolTmont  dated  the  29th 
of  September,  1840,  and  made  between  Qeorge  Dram- 
well  of  the  first  part,  John  Bailey  of  the  second  part« 
and  Thomas  Mycock  of  the  third  part,  it  waa 
witneesed  that  in  consideration  of  the  rent  therein- 
after reserved  and  limited  in  use,  and  of  the  covmante 
thereinafter  coTifniTi-  T  on  the  part  of  Bailey.  Bram- 
well  granted,  bittg<iined,  sold,  enfeoffed,  and  con- 
firmed unto  Bailey  and  his  heirs  certain  proi>erty  at 
Stockport  to  bold  to  Bailey,  his  appointees,  heirs,  and 
assigns,  to  the  use,  intent,  and  purpose  that  Bnun* 
wall,  bia  heirs  and  aasigns.  should  lor  ever  receive 
and  take  thereout  one  clear  yearly  rent  of  £12  Is.  2id.. 
and  th( T  -v-  re  the  ordinary  legal  ]>ower8  to  enter  and 
distraii^  tiiid  receive  tho  rents  and  profits  ;  and  the 
deed  proceeded  ;  "  And  subject  to  and  charged  as 
aforesaid  "  to  the  usual  uses  to  btir  dower  in  favour 
of  Bailey.  By  a  second  witnessiug  part  "  for  the 
conaadecation  aforeeiid  "  Bail^  gnniad  to  BramweU, 
his  heirs  and  assigns,  for  evw,  **  the  dear  yewly  rent 
of  £12  Is.  hereinbefore  mentioned  tx)  be  issuing 
out  of  and  payable  from  the  land  hereby  enfeoffed," 
III  L  iiailey  covenanted  to  pay  tho  clear  yearly  rent 
as  and  in  manner  thereinbtifure  appointed.  Part  of 
the  property  comj^iaed  in  the  conveyance  has  been 
recovered  by  title  paramoont,  the  interest  of  Bram- 
weU in  1840  in  this  part  having  been  in  troth  only 
for  the  residue  of  an  expired  term  of  years.  In 
these  circumstances  the  question  which  arises  for 
my  decision  is  whether  the  rent-charge  ought  U> 
b«3  apportioned,  or  whether  it  still  oontinuHS  to  be 
payable  in  full,  although  the  purchaser  or  persons 
claiming  through  him  have  been  deprived  of  part 
of  the  land.  In  my  opinion  tliis  is  a  case  in  which  the 
rent  ia  apporttooawe.  In  Co.  latt.,  p.  a  distino- 
tion  ia  oniwn  betwaap  the  grant  of  a  rent  and  the 
reservation  of  a  rent,  it  1  >  in^  jiointed  out  that  in  the 
former  oase  the  rent  will  continue  payable  notwith- 


.^  .d  by  Google 


674 


THE  WEEKLY  REPORTER.      iJ^*.vm    V«u  XL7U. 


Hion  CotTBT. 


BjuKrvn  «.  ILumoan,— Bbxa&lit  v.  Moblvt. 


High  Ootkt. 


ttanding  fktA  tt<  gisntor  may  not  have  a  title  to  tiie 

whole  of  the  land  "  for  against  his  own  gnuit  ho  sbHll 
not  take  advantage  of  the  weaknera  of  his  own  estate 
in  part,"  hut  in  the  latter  case  *'  seeing  tllA  rent  is 
reserred  <mt  of  Mid  lor  the  whole  kod  itMreeeon  that 
when  put  ia  evicted  hj  mu  elder  titte  that  the  donee 
sliriuld  not  be  charged  with  tho  wholp  rr-nt  but  that  it 
hb  i:ld  be  apportioned  r^teably  accordtug  to  the  value 
of  ti  e  land."  Ami  a  little  further  down  Coke  says: 
*'  If  the  king  gave  two  acres  of  land  to  an  >ther  in  fe<>, 
teeming  n  rant,  and  the  one  aore  ie  evicted  by  a  title 
paramount,  thn  r^nt  bhuW  be  apiwrtioiitd."  It  wtit 
argued  that  the  iloctriue  thus  laid  dowu  by  Colcc 
appli<«s  only  whnre  th  '  [■■[i^  is  strictly  reserved,  aud 
not  to  a  case  where  the  rent  is  created  by  means  of  a 
limitation  taking  e£Peot  under  the  Statota  of  Usee. 
I  think,  howevert  this  ia  too  narrow  a  view.  On  the 
fiioe  of  the  deed  of  1840  the  r^nt  is  treated  as 
"  r.i^or-iT'il  iir  limited  in  use."  TL"  rl,i^!itH  uf  the 
partiea  uugbt  not  to  depend  upon  the  mode  in  which, 
that  which  in  elFtn-f.  is  a  reserved  rent-charge,  was 
oreated.  It  took  effect  out  of  Bcamwall'a  aetata  in 
fee  1^  virtue  of  hie  own  asenrnnoe,  and  Bailey  took 
nothing  eicopt  subject  to  and  charged  with  (In-  rent. 
It  was  further  argued  that  the  seuoud  witnQ».sing 
part  operated  as  a  grant  by  Bailey,  so  that  the  passage 
^notea  from  Ook»  waa  really  nn  aathtwi^  against  tne 
apportionment.  I  am  nnable,  Iiowevw,  to  give  any 
meanini^  or  r<Tf'nt  to  this  second  witnessing  part.  The 
reut-cliargo  waa  prior  to  Bailey's  estate  -in  fee. 
Braniwell  already  had  that  rt'nt-charge,  not  by  virtue 
of  any  grant  from  fiaiiey,  but  bymeam  of  firam well's 
own  conveyance  to  uses.  It  wae  abeord  for  Bailey 
for  the  consideration  aforesaid "  to  grant  that 
which  was  already  vested  in  Bramwell.  Tho  result 
is  that,  in  my  opinion,  the  rent  must  be  apportioned. 
The  apportionment  ought  to  be,  not  aoeording  to 
•onage,  but  aooording  to  the  rospe<}tiT«  Talnaa  oT  the 
properties  at  tho  date  of  tho  eviction. 

Solicitors,  Jtowdiffu,  BawU,  <ft  Oo,^  for  Olivtr 
C«i>j:r,fk,  Stockport;  Armuld  Skm,  for  Etmry 
Mftddockt,  Oorentiy. 


(D»rMidLawranoa,lJ.)  |  May  31. 

BrR\RT>T!Y  t'.  MORLBY.  (a.) 

Licenting  law  —  PuUic  enUrtaiumi id  -Singing  and 
mmdo— Pianoforte  in  hotel  »Tno!:iiiij-r(xim~-Uier  by 
WMlomen-'I'ubHe  HtaUh  Act  Amauimfsnt  AA^  1890 
(d3ftMF'i<<.«.09).  ff.  61. 

Tht  nff^OanA^  mho  was  the  occupier  of  afvUy-Ucennd 
tan,  Aqrf  a  puuu^orte  in  the  imoking-room  of  the  inn. 
Piami^Mt  mmSc  and  tinging  was  frequently  ^formed 
Astteroom,  the  perfornuri  hrhi'j  the.  urdinunj  ruitoiiu  ri 
of  the  inn  giving  their  acrvice*  gratuitously,  and  per- 
forming for  the  entertainment  of  their  frien'U  and  Uie 
tiUnsr  cMUmert  ^f  the  inn  <A«a  ttting  iht  moi^-rwm. 
No  diairgt  vat  matkfhr  odntsiwAwi  to  tht  room.  The 
room  waa  not  licensed  for  public  sinfjinr)  or  mus  ir. 

Held,  that  the  room  had  not  Uea  "  kepi  or  used  **  for 
public  sitiyiri'j  or  music  within  the  meaning  of  aection 
51,  tub-teetion  1,  of  the  UMic  Meatth  Act  Ammdment 
Ad,  1890. 

Case  stated  by  justict  s  for  tho  bariOn|jh  irf  Bstltfy, 
in  the  West  Hiding  of  Yorkshire. 

An  information  was  preferred  by  the  respondent 
against  the  appellant  charging  that  tho  appellant,  on 
the  17th  of  Deoember,  1898,  WAS  the  occupier  of  a 

(a.)  Heported  by  F.  O.  BoBDrsosr,  £e^.,  Barristo-- 


oerlain  room  ritnala  and  forming  part  of  a  bow 

known  as  the  Weat  End  Hotel,  in  Upper  Cofonwiosl- 
stroet,  Batley,  which  room  was  then  unlawfully  bpt 
and  need  for  public  singing  and  muaio  withoat  t 
liomioa.  Iha  luitioei  oonvioted  tha  appeilert;  nd 
fined  him  five  eaiUingB. 

The  following  facts  were  proved  at  fhi^  hmiag 
Part  IV.  of  the  Public  Health  Act  AmeiiUiu«Dt  kei, 
1890.  had  been  adflplid  and  vma  atill  in  opemkaii 
the  borough. 

The  appelfant  wae  a  licensed  vieteallar  eal  fbt 
occupier  of  the  fully-licensed  inn,  alehoaie,  of 
victualler's  house  aud  premises  known  as  the  Wir. 
End  Hotel.  Sr,  ii  (»nce  for  public  singing  and  isnsic 
or  for  any  other  public  entertainment  of  the  Uks  kiivd 
had  bean  granted  to  the  appellant  for  the  boose  or 
any  room  or  part  thereof  pursuant  to  Paii  IT.  <i<  tk 
Public  Health  Act  Amendment  Act,  1890.  11* 
appellant,  at  the  date  in  q^miliori  an  1  for  tine 

Ea^t,  k«pt  a  pianoforte  in  OOa  of  the  rooms  U 
otel,  which  room  was  need  If  tha  piil)iio»  Mif  Oi 
smoking-room  of  tha  hotd* 

At  10.25  p.m.  on  the  I7tii  of  Deeemher,  1898,  hmf 
an  hour  at  which  the  Lo  ist'  and  premises  ww*  op« 
to  the  public  for  the  sale  of  intoxicating  li4ucr,  t 
of  men  were  assembled  in  the  room ;  o» 
man  waa  fdaying  on  the  pianoforte  an  aooocapaaiwBt 
for  another  man  lalio  war  ringing  a  aoog.  end  tks 
other  men  wero  sitting  round  the  rr  nm  !ippi<r«otlT 
listening,  though  some  of  them  may  have  bees 
talking.  The  performere  ware  ordinary  ou»toarr< 
at  the  house,  and  were  not  eervants  of  the  appdlsa*. 
or  paid  or  in  any  way  remunerated  by  hun  ix 
their  performance,  avA  they  performed  qmte 
gratuit^iusly  and  (if  their  own  iree  will  and  aeowl 
I'ltiiiCifort.p  MiiiHn::  and  singiut;  of  th^  saLu  - TiJit-:r«bf 
customers  for  the  entertainment  and  amusemest  «t 
themselves  and  their  MMda  and  the  cottomera  pnsart 
in  the  said  room  waa  performed  almoat  al«ag|i  oi 
Satnrday  evenings,  and  sometimes  on  Friday  ertniaiPl. 
ati-1  fjiMicTJklly  at  ft'jist  times  and  holiaays.  K-: 
charge  was  made  for  admission  to  the  room 
BQOh  muaio  and  singing  took  plaoe ;  the  usual  ch&-v  4 
being  made  t<x  the  aotnal  refiteahmenta  otdaced  tij, 
and  suppHed  to,  the  ooatomeia.  The  appeIlaBtkB«r 
of  the  facta  and  knowingly  permitted  the  room  t;' 
used  in  the  manner  stated.  It  was  conteodod  for 
appellant  that  the  room  was  not  kept  or  need  kr 
puUio  nngingand  mniio  within  the  meaning  of 
Aot  of  1890. 

The  justices  were  of  opinion  that  the  user  of  tfc^ 
room  for  singing  and  mnsic  had  been  and  was  « 
frequent  and  regular  that  it  was  in  &ct  oidinsn 
and  habitual ;  that  it  formed  a  nihatantial  part  J 
the  entertainment  for  which  flw  mom  was  «B»i 
that  the  niTi~ic  and  singing  were  open  frpdy  mi 
without  roalriutiuiiJi  to  such  of  the  pubhc  3S 
customers  at  tho  inn.  The  justices  on  these  ^ 
convicted  the  appellant  of  the  offence  charged. 

The  Public  Health  Aot  Amendment  Act. 
section  51. — For  the  regulation  of  placea  ordiBiiilj 
u»<<d  for  pnbUo  dandng  or  ^  music  or  other  pefeif 
ei;t>  rtiunmi>nt  of  the  luce  kind  the  foOevn^g 
visions  shall  have  efllsot — ^namely, 

(1)  After  the  expiration  of  six  months  frtmi  At 
adoption  of  this  nart  of  this  Act,  a  haam,  amik 
garden,  or  oOierplaee  whether  Uoenaed  ornotiartbt 
sale  of  wine,  spirits,  beer,  or  other  fermented  0: 
tilled  liquor^  shall  not  be  kept  or  used  f<»  p&w^ 
dancing,  singing,  mnaio,  or  oth^  public  snter- 
tiiinment  of  the  like  Und  without  a  lioMeeiar 
th<>  purpose  or  puriMJoei  for  wbiah  tta  mma 
tively  is  to  be  used  first  obtained  from  the  licwiarf 
justicea  of  the  lie 
or 


TC^^A    s*4  0^    I  I  1 1  twwai is.ii  1    aAV/«-u  mi^'  aaii    ■  l 

ioeoi^P^diateiat  in  vrh^  hoss«- 
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tration  thereof  a  fee  of  five  BhillingB  shall  be  paid  hy 
person  applyiag  therefor  : 
(a)  Any  houae,  room,  garden,  or  place  kept  or  we  l 
lor  ianr  of  the  pnxposee  uoreeaid  witboat  aach  U(MDo<> 
fttflt  Wiiiwdi  ahail  |m  daamfld  Adiiotderly  houM!,  and 
flM  iMteM  ooBupylng  or  nUA  M  ooeo^ter  of  fhe  nme 
dttll  be  liable  to  a  penalty  not  exceeding  five  j  iv.nde 
ior  every  day  oa  wmch  I^b  same  ia  kept  or  used  for 
•ny  of  the  porpoeee  leat  aforesaid. 

Bewtriqf,  for  Um  njipflliint.— It  «M  not  vmemmry 
lor  •  Uonos  to  b«  obtained  for  thli  vmb*  Hm  MMn 

WM  not  kept  or  uHfH,!  for  music  or 
pablio  ent^rtaiumeiit  took  piaoe. 

Boakitt,  for  the  reepondent. — The  in 
lig^bt^  UmA  out  the  f*ot«  proved  thst.us  HWn  waa 
bept  Mid  need  for  the  purpose  of  pnVHo  einglng  and 
mntic  within  thf  mpntiiup  of  th^^  Art  of  1890,  and 
the  appellant  wim  thirrtjfort;  nghtiy  convicted.  The 
putilicity  <jf  the  en  t+rt-ainmeat  v,-ns  tii*'  f^int  of 
the  offeooe.  It  is  immaterial  that  the  customers 
pwfonued  the  mnao.  provided  that  the 
pablio,  as  it  wai.  It  is  to  be 
nlwf  »ed  ttat  the  langoage  of  the  fbrmer  Aet 
(25  Oeo.  2.  c.  36.  «.  2)  wm  merely  *'  kept,"  whereas 
in  the  Act  of  18!)0  the  words  "or  used  '  are  added, 
!iiid  tbf  effect  of  tliia  it  t  u  t^nlar^  the  Boope  of  the 
enactment  oonsiderably,  for  the  occupier  may  now  be 
be  oonvicted,  althoagh  the  user  MJ  lum  BMB  not 
fay  him,  but  by  other  persons. 

He  dted  Mark*  y.  Benjamin,  ft  M.  &  W.  565  ;  Sellit 
Btal,  2  Esp.  A92;  BtUit  BurghaU,  2  Esp.  722; 
SkiUt  T.  Lewi$,  0  Bn.  138;  Ball  t.  flfrem,  9  Ex.  Oh. 
247,  2  W.  R.  Dig,  175 :  Gregory  t.  Tavemor,  6  0.  4 
P.  280 ;  Oregort/  v.  Tufft,  6  C.  &  P.  271 ;  Archer 
WiUingriot,  4  &sp.  186 ;  Om^imi  T.  MtMkmh  13 
W.  B.  679,  6  B.  &  S.  474. 

Day,  J. — I  am  of  opinion  that  thia  conviction 
oariuot  1>H  Nupported.  TIih  facts  do  not  show  that 
the  room  wus  "  kept  or  used  "  for  pubUc  singing  or 
maaic  There  was  no  proriding  of  a  paUio  enter- 
nt  in  any  shape  or  form.  All  that  haimened 
fliat  the  appellant  kept  *  piano  in  the  nnonng- 
room,  and  the  ooitomen  who  oame  to  his  house  used 
the  piano.  They  were,  in  my  opinion,  entitled  to  do 
just  M  much  as  they  were  entitled  to  liiri  thi^  chairs 
and  stoolji.  There  was  not,  however,  tiuything  in  the 
nature  of  a  public  entertainment  of  any  sort  or  kind, 
and  the  case  dooa  not  come  within  the  stiitute. 

liAWJUUiOB,  J. — I  am  of  the  same  opinion. 


BMicitom  far  the  appglhnt^  UBHkonm  4  Co^t  <i>r 

Jamet  Liiic,  Batley. 

SoUottors  for  the  respondents,  JMBmik  A  RWinu, 
for  IVnwr  A^wmif,  Wakafleld. 


Apra  12,  14. 


Q.  B.  Dir.  I 
(Wms  and  Keoaa^,  JJ.)  | 

/»  re  Ah  kmmoum  hbdbb  thb  Souooobb 
Aor,  1848.  (a.) 

BoUeiior — (krUfieoAe — Sutpention  of  tolieiUrr — Appli- 
eaUon  after  $uepeneion  /or  eertjfictite  Ditcntum  i^ 
Ineorporated  Law  Society  to  rt/tm-'SolkSkm  Axtt 

18i3  (fi  &  1  Viet,  c  73),  M.  23,  24. 

A  eolkitor  was  lutpended  from  practice for  pro/esaionai 
asfeesndwnf,  and  during  the  period  of  tmepvaeion  he 
tteame  hankn^.   After  the  period  q/  suspension  httd 


br  Sir  8HKB8IOH 
Maiat«r-«^I«w. 


ejcpiritl,  hr — hting  an  unditcharged  hatikrujit — applied, 
under  sfttlou  23  of  the  Solicilori  .id,  to  the  rrgin- 

trnr  uf  tfu  Jncorporated  Law  Society  fnr  a  rertijiait^,  but 
thf  nt/  istrar  refuted  tograntthe  certificate  upon  the  ground 
that  the  afmlicant  vman  umUechargei  iaakrupt;  the 
(ipjJicani  Mcrewpen  applied  under  sseffoa  24  lo  fAs 
euurt  for  an  order  that  th<:  certificate  should  be  granted. 

Held,  t/tat  the  rejiitrur  w<iii  nt<t  bound  under  )iecitoH 
23  to  iuue  a  certifi'<tlr,  hut  had  u  dinrrttion  to  re- 
fuee  to  iMue  ilte  tame,  and  that,  upon  application  to 
the  court  utuler  eection  24,  the  court  were  not  bound  to 
an  order  for  the  ieeui$ig  qf  the  certificate,  but  etmid 
$ueh  order  "as  ekM  he  jutt" ;  and lAof  to  ttis 
ofue  the  diecrtUtm  e^  ike  regUlrur  ^kouU  net  he  imltr- 
feted  icith. 

ApplioalioB  under  seettoo  94  of  tbe  Solfaitars  Aet, 

for  an  order  directirif^  the  Tri  orporated  Law 
Society  to  issue  a  eertificat«  lo  the  ap^JiicMnt  enabling 
him  to  practise  aa  a  aclicitor. 

On  the  3rd  of  Au^ruat,  1890,  the  applioant,  a 
solicitor,  was  suspended  from  practice  for  two  yean 
as  from  the  Sid  oi  Norember,  1896.  He  wm  to 
snspended  lor  profbssional  miioandaut,  and  dnrfaifi^ 
the  time  of  his  snapenaion  he  became  a  bankrupt. 
At  the  time  when  his  auapenaion  expired  he  applied  to 
tlie  Tiirorji<;.ir;itf-i!  L:v\'.'  Socirtif  for  thn  rt-iivwi-il  of  tii-j 
oertiticate.  At  the  time  when  he  ao  appliod  he  waa 
an  nndisoharged  banknipt,  and  the  registrar  refused 
to  issue  the  oeirtifioate  to  him  upon  toie  gioand  that 
he  was  tliMi  an  nndisoharged  Duiknipt.  Ha  than 
made  the  present  application  to  the  court  under 
section  24  of  the  Soluators  Act,  1843,  and  at  the  date 
of  the  appUoBliMi  fan  WM  Still  an  nndiioJiacgBd 

bankrupt. 

The  Solicitors  Act,  1843  (6  *  7  Vict.  c.  73),  pro- 
vides—section 23:  "For  this  purpose  of  obtaining 
such  registrar's  oertifioate  ai  aforMaid,  a  declaration 
in  writmg,  signed  by  such  attorney  or  solimtor  or  by 
his  partner  .  .  .  shall  be  delivnea  to  the  said  regit- 
tnir  .  .  .  and  fhc  s^ud  registrarshall,  after  thaexp'ira- 
tiou  Qt  ms.  diiys  aitar  the  delivery  of  aach  declaration 
(unleaa  he  shall  see  cause  and  have  reason  to  believe 
that  the  party  applying  for  snob  certificate  is  not 
upon  the  said  toll  of  attorneys  or  solidtors).  deliver  to 
toe  nid  Maatj  or  lolkilort  or  to  fail  agent,  on 
demand,  a  oartiftoaftt,  Ao.** 

Section  24  :  "  In  case  the  said  rr  fristrar  shall  decline 
to  issue  such  certificate  as  lio  in  hereinbefore 
directt'd  nrid  TL-ipiirod  to  pivu,  tbi'   ]iarty  so  applying 

for  the  H!%i:i<!,  if  au  attoruev,  shall  and  may  apply  to 
any  of  the  said  courts  of  law  at  Westminster,  or  to 
any  iodge  thereof,  or  if  a  solicitor,  to  the  Master  ol 
the  Bidfi,  wlio  are  liereby  respectively  authoriied  to 
make  such  order  in  the  matter  as  shall  be  just,  and  to 
order  payment  of  costs  by  and  to  either  of  the  parties, 
iftbaythdltMflt.'* 

Bobttm,  Q.C.t  and  C.  JP.  Jmrn^  for  tt*  ■gpUomt. 

HoBame,  for  the  JumfOuM  Law  Society. 

Cur.  adv.  tmlt, 

April  14. — WIU.S,  J. — An  applioataoo  has  been 
made  to  us  in  this  case  under  section  24  of  the 
Solioiton  A«t,  1843,  to  maka  an  order  in  tha 
following  eiroBiiiitanoM :  The  Inoorpotatad  Law 

Society,  acting  as  the  llegistrar  of  the  Roll  of 
Solicitors,  has  refused  to  deliver  to  the  applicant  the 
oertifii  .ita  the  delivery  of  wliich  in  iirovuleil  fur  by 
sectiou  '23  of  the  Act,  tho  t  ,  s  dt  i  f  which  is  that  he 
cannot  practice.  Th"  H]'>pli<  :'i.tior)  is  made  under 
aeotion  24,  wbaoh  aayt  that  if  the  ngifltrar  shall 
dedina  to  tooa  a  oerUfleata  tha  tofidtor  may  apply 
to  any  of  ihn  r-onrts  of  romrr.on  law  at  Wf^Htnun.stor 
to  the  lii^h  Ckiurt— wUo  ace  ftuthomed  to  makft 
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SraK  Ooun. 


Buch  order  in  the  m«tter  as  shtill  be  just.  It  hm 
been  •uggested  thnt  that  st-cfion  is  no  longer  <  i  ■  :  i 
tive.  I  need  not  go  through  the  sections  of  sub- 
Sequent  Acta  which  wfri-  relied  upon  as  stiji^jorting 
thttt  proposition,  ss  I  hvm  no  doubt  that  Um  aecUon 
ii  itiil  operatire.  Then  wa  have  aeelMm  25  of  the 
■ame  Act  which  refers  to  oaws  where  a  •olioitor 
neglects,  for  more  than  the  prescribed  time,  to  take  out 
n  '  rt'';i;t\te,  and  jirovides  tl.  i'  i^i  those  circutu- 
8tance8  the  regiatrttr  sliaU  not  iHRUt*  his  certitiuitti  ex- 
cept upon  the  order  of  the  Master  of  the  SolU,  or  of  the 
court.  That  !K^>tioD  hiia  been  repealed  by  subaequent 
legislation,  and  the  substituted  sections  now  provide 
that  if  the  cmtiflcata  ia  not  taken  out  for  more  than 
twelve  moaihl  it  dukU  be  necessary,  if  the  registrar 
refuse  to  grant  it,  to  apply  to  the  Master  of  the  li^Ils 
for  ikii  ordpr  that  the  solicitor  nhfill  \>o  nUowfil  t  j  take 
out  hia  certifii'.dtc  afresh.  Tfiat,  however,  h  now 
iinuialehal.  Wlmt  is  material  to  the  preaent  purpose 
ia  that  the  Act  uf  1843  containad  botk  tira  provision 
midflr  wUoh  tba  appitGatioo,  ii  now  mad*  to  m  and  • 
ftondaa  ■nbataotuuly  tiM  aanis  aa  ttwt  whidi  b  now 
in  force — namely,  that  where  there  was  a  neglect  on 
the  piirt  oi  the  solicitor  to  tak«»  out,  his  certificate 
within  the  spedfitxl  period,  then  it  should  not  b^" 
granted  by  the  registmr  witliout  the  leave  of  a 
court  or  a  judge  and  without  thi-  leave  of  the  Master 
of  the  Bolla.  It  has  been  wguai  that  aodw  aeotioa 
83  the  only  mm  in  whibh  the  foffutnr  is  at  Ubarty 
to  refuse  to  deliver  a  certificato  is  where  there  is  a 
question  as  to  the  identity  of  thu  peison  applying 
with  somebody  who  is  on  tho  rails,  and  that  the 
registrar  has  an  absolute  sttttutory  duty,  if  there  bo 
no  difficulty  of  that  kind,  to  deliver  the  certificate ; 
and  the  tenour  of  the  argantent  liM  rather  been  that 
under  section  24  the  juriadiotion  of  the  judge  or  of 
tho  court  ii  limited  to  daaKog  with  that  question, 
t  oaonot  taiko  that  view.  It  would  be  as  absurd  and 
unsatisfactory  a  pieue  of  Ii-^isl  itiun  km  one  could 
imagine  that  wbeie  a  imm  hi»ii  aiuiply  f«iiW  at  ilm 
proper  tiiiir  to  take  out  his  certificate  he  should 
not  be  allowed  to  do  so  without  inquiry  and  without 
satisfying  the  court  that  there  is  no  TMSon  against 
his  bwag  re^admiited,  wbeie  there  is  nothing  known 
■fCainit  him,  and  where  he  haa  only  failed  to  take 
ont  his  certificate  withiu  the  proper  time,  an  1  yet  that 
in  aciwe  in  whii.h  he  has  been  guilty  id  grave  otTencea 
which  have  brought  upon  him  the  serious  consequence 
of  suspension  from  practice,  be  should  have  an 
absolute  nnqnalified  right  upon  the  expiration  of  the 
period  of  suapefiaiQn  to  go  back  to  praotiM.  The 
proposition  answers  itself,  and  nothing  hot  the 
strongest  words  in  an  Act  of  Parliameut  could  induc  e 
a  court  to  take  such  a  view  of  the  legi<tlatioo.  Is 
tliere  anything  in  Hfctions  '23  and  24  which  requires 
us  to  take  such  a  view?  I  think  not.  The  two 
sections  must  be  locked  at  togeth*4r.  and  although 
section  23,  if  it  stood  by  itself,  and  were  not  saople- 
mented  in  any  way  by  section  24,  might  weh  be 
invoked  as  casting  upon  the  registrar  a  positive 
statutory  duty — except  in  the  cases  there  provide  I 
for— to  dnliver  a  certitiuate,  yet  when  we  take  section 
■J4  in  conjunction  with  it  tiidt  ciiuuot  possibly  have 
been  the  intention  of  Parliament.  If  section  23  had 
stood  by  itMlf,  and  if  the  naMint  had  failed  to 
fnUll  hii  ftfttatoiy  duty,  he  would  have  been  liable  to 
an  aotioa,  or  to  proceedings  bv  way  of  mati'lamtu 
to  compel  him  to  perform  his  statutory  duty. 
But  imder  section  24,  if  thu  r.'gistrar  fail  to  deliver  a 
ccrtiticate,  application  is  to  be  made  to  th»»  oourt  or 
judge,  who  IS  to  make  such  order  as  seems  just.  It 
seems  to  me  that  that  was  intended  to  substitute  section 
24  for  that  which  would  otherwise  be  the  remedy— 
aamdy,  a  mtP'I'nmn  to  compel  him  to  perform  bis 
dnt^'— 4ud  I  ounnpt  soppoae  that  the 


Legislature  ever  intended  that  the  courts  ahoald. 
under  the  Solicifo'-  A-t,  I'-l  ^.j  ^rt  v.-irli  t'le  jaris- 
diction  which  they  have  always  exercist»d  of  superia- 
tending  the  rolls  of  those  who  are  entitled  to  practiss 
in  their  own  courts,  or  thnt  it  wu  intended  to  i«mo«e 
from  them  the  original  jurisdiction  to  see  tkut  thun 
important  functions  were  not  entrusted  to  persQUS 
who  presumably  were  not  fit  to  exercise  tiMB.  I 
think  the  meaning  of  the  sections,  taking  the  two 
together,  is  clear —namely,  that  pri'nu  /a'-it  it  shall  be 
the  duty  of  tho  registrar,  except  iu  cases  of  disputed 
identity,  to  deliver  the  certificate  as  a  matter  of 
course,  but  that  if  circumstances  are  brought  to  Ul 
knowledge  iriiioh,  in  his  i^ijnion,  vender  it  aecMwiy 
or  dedraole  13at  the  jurisdiodon  of  the  ooort  or  judlge 
under  seetion  21  should  be  invoked  befory»  h*^  p-r- 
fornwl  that  which  waa  i/r»Mf<  fii'  >'■'  his  duty  in  the 
regular  course  of  things,  then  lie  should  h>e  nt  liU'rty  to 
bring  the  matter  before  the  court  or  a  judge,  and  that 
the  court  or  j  udge,  having  all  the  droamstaneMlmnight 
before  them,  slKtold  mj  whetlMT  or  not  it  wue  «  jKogm 
tiling  to  do,  and  shoniil  make  imdi  order  us  ahomd 
seem  to  them  to  be  just.    I  have  been  assuming  thit 
a  failure  to  apply  for  or  to  take  out  a  certili.-atf 
in  circumstances  like   the  j)rosent  is  not   wh*t  u 
meant  by  "  neglect "  in  section  2o,  and  in  those 
seotions  which  have  been  substituted  for  it.    It  0(A 
necMsvy  to  de^de  that  spedfloeUy  in  this  oaw ;  bat 
that  is  my  impresaon,  and  tiiat  Impfeesion  is  not 
qualified  by  what  we  are  told  has  been  the  coarte 
pursued  by  the  Master  of  the  Rolls  when  applications 
have  b»  en  made  in  cireumstatices  like  these  under 
the  sections  of  the  >Solicitora  Act  of  1888  (ol  &  i'l 
Vict.  c.  65)  which  undoubtedly  give  to  the  lav 
Bodety  in  the  first  instance,  and  to  the  Master  of  the 
Rolls  afterwards  on  eppeel  from  them,  jniiedielion  to 
entertain  questions  of  this  kind.    Whether  or  not  sncb 
cases  strictly  fall  within  the  section,  the  only  casss  is 
wliich  thfr»>  can  be  an  ft])peal  to  the  Master  of  the 
lioUi*  are  cases  where  the  solicitor,  as  the  appUctmt. 
has  invoked  the  assistance  of  the  l»w  society  uuiier 
those  sections  and  has  failed  there,  and  when  he  him- 
self  is  the  appellant  to  the  Master  of  the  KoUt. 
Naturally  in  swdiuOMetheMaatar  of  the  BoUa,  with- 
out going  into  the  question  whether  it  was  otigimlly 
a  pn'pfr  application  or  not  under  the  section  having 
reference  to  neglect,  would  say  that  it  was  an  apfi-'al 
and  that  being  an  appeal  to  him  to  exercise  his  juris- 
diction he  should  im|ioee  such  conditions  as  seemed  to 
him  to  be  proper.  It  is  to  be  observed,  also,  that  under 
section  19  of  the  Solioitoie  Act,  188S.  the  ganei^ 
inherent  jurisdtotion  of  the  Master  of  theBotbaad 
of  tlie  judges  of  the  High  Court  in  respect  of  their 
control   of  the  conduct  of   solicitors  is  expressly 
preserved.  Therefore  their  general  disci] ilinary  juris- 
diction remains  exactly  what  it  was  before,  and  it  \m 
always  been  exercised  to  prevent  improiier  persons 
from  coming  upon  the  rolls,  and  to  see  that  improper 
persons  upon  proper  application  are  removed  from  ms 
rolls.     I  cannot  doubt  that  that  jurisdiction  most 
also  extend  to  seeing  that,  when  the  occasion  hsi 
arisen  for  invoking  the  assistAnce  of  the  court  oo 
bahalf  of  the  applicant,  a  proper  case  is  made  oat  for 
their  interference.    That  brings  me  to  the  questioD 
of  what  is  meant  by  the  words  that  "  the  court  sbaU 
make  auoh  ordsr  M  ahaQ  he  jnit.**  Here  thereisos 
controversy  between  the  pavtiee,  and  the  intensb 
which  are  at  stake  are  tiiOM  of  the  public.  Bet 
consideration  bus  to  be  paid  to  the  interests  of  th- 
applicant  on  the  one  hand,  but  the  due  consideniUcii^ 
which  are  to  be  required  on  the  other  hand,  ar>> 
those  with  regard  to  some  other  person  with  whon-. 
the  applicant  hM  a  controversy  a*  4o  dispated  ieg>>I 
rights,  but  they  are  thoM  wiiioh  oouiOHn  ths  puhiie 
generally  and  the  impoiteiil  bo^  to  iriuMi  tke 
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mdicMt  ae^ks  to  be  restored.  Therefore  in  those 
«n«niUt«noea  and  nflNinoe  to  the  only  oIam 
of  «MM  which  out  ocHM  iiiid«r  this  «Mtioo»  the 
ezprMtiom  "jaaC*  oumoi  be  xMtsioted  to  the 

Darrower  luenniog  it  would  have  if  the  controversy 
were  as  to  private  rights  between  parties  ;  and  it  must 
me;in  that  which  is  tight  ami  fittinj^  with  regard  to 
the  piiblio  iatereetfl.  With  regard  to  the  public 
Interest  there  is  no  doubt  what  our  answer  ought  to 
tnb  ML  that  we  know  of  the  MppliMot  io  thia  oaae 
ii  flnt  li*  WBB  8u«Deoded  for  wtm  mint  Iuit*  been 
grave  misoondact,  tmcaose  he  was  suspended  for  two 
Tears,  and  also  that  he  has  since  that  time  become 
baokrunt  and  is  at  the  present  momf  nt  hu  undia- 
chargea  bikukmpt.  When  those  facta  aro  brought 
before  ur  it  seems  to  me  it  would  be  monstrous  to  say 
that  any  case  has  been  made  out  which  would  make 
it  jnit  that  we  should  give  the  assistance  of  the  court 
to  inlMW  tb«  Mfdioaat  on  the  xoUa. '  The  result  is 
tbat  ID  %  OMS  of  this  kiiul  wbere  %  sc^citor  has  b«en 
snHpeiii^t'd  th«t  same  class  of  inquiry  should  be  enb  ri  1 
into,  and  that  the  court  should  require  the  same  tiurt 
of  security  to  guard  themselves  ugain.st  making  a 
miftake  and  allowing  an  improper  uerson  t)  get  back 
into  practice,  as  is  rt;quired  if  bo  has  failed  for  any 
WMonwIwdi  mw  ihtoIIto  no  kind  ol  impnUlioa  iqMNi 
btiB  to  tah»otitrao«rtlfliMitowi^otiM  period  mm- 
tioned  in  the  statutes.  It  secnin  1 1  me,  therefore, 
that  there  caonot  be  any  doubt  that  it  is  our  duty 
to  decltao  lo  MMNdoto  too  lypHoatioo  in  the  pment 


ttTMMT,  J, — entirely  agree.  Hie  appliontlon  was 

mnt\f  -mder  section  2J  of  the  Solicitor«  Act,  \^\^,  re- 
quiring the  court  to  do  that  which  it  just  in  the  shape 
of  ordering  tha'  n  t>T;i:l  -it-:  tlumM  lio  issued  to  the 
applicant.  The  drst  lUTf^''  r  t  th  '  applioation  was  that 
that  section  has  been  hi  t  ffect  r('jH>aled  subsequent 
legislation.  loannotaocedetotbatprC^OAtvni.  Ithiok 
that  the  subsequent  sootiona  that  baTe  been  ratored 
to  are  simply  in  addition  lo  the  sections  in  question, 
and  in  point  of  fact  they  do  preserve  section  24  with 
the  same  force  and  (tTt:i't  as  it  ulw^iys  has  had.  The 
next  answer  was  that  the  application  ought  to  have 
been  made  under  the  substituted  section— section  10 
of  the  Solicitors  Act,  1S88,  which  has  bef^n  snb^titutod 
for  section  2d  of  the  Solicitors  Act,  1813.  and  that  in 
point  of  fact  this  soUcitor  had  negieoted  for  twelve 
months  alter  the  expiration  of  hU  oertlloate  to  apply 
for  a  freeh  cortifloite,  and  that  therefore  he  ought  to 
have  proceeded  undpr  section  16  and  gone  to  tb*i 
Master  of  the  Rolls  to  obtain  his  certiticiite.  I  think 
he  oannot  be  said  to  have  "  neglected  "  to  take  out 
his  certificate.  The  applicant  being  under  a  seateocu 
of  •nepenmin  oonld  nirt  nogleot  to  take  oitt  his 
ootlilteate.  I  do  not  therefore  aooede  to  eiCher  of  tiie 
arguments  put  forward  for  the  law  society,  and  I 
tbiuk  it  ii  open  t)  thti  court  to  entertain  rho 
application  tinrier  section  -!,  !liis  not  being  a 
ca*e  in  which  there  Las  been  nogloct  whioh 
would  send  the  applicant  under  section  \<j 
of  tha  Act  of  1888  to  the  Master  of  the  BoIU.  I 
tikinlr  it  is  a  ease  in  wfaioh  the  appUoaot  may  come  to 
the  court  and  a<;k  for  each  an  order  as  shall  be  Just 
under  sectiou  2  J  of  the  Act  of  1843.  What  is  the 
efTt-ot  of  section  24  'f  It  deals  with  a  different  matter 
to  section  2o.  It  deals  with  the  rt^fusal  of  the 
registrar  to  do  the  duty  impoeed  on  him  by  section 
23— owotfy.  the  duty  of  nanting  the  certificate 
onloiB  be  shall  eee  oause  fcv  oelieviug  that  the  party 
applying  is  not  upon  the  roll  of  solioitote.  It  has 
bceu  argued  by  the  applicant  that  because  seotiOBi  24 
deals  with  that  mattt^r,  therefore  the  words  "  as  shall 
be  just"  must  ba?c  ref«reuoc  to  the  precise  duty 
which  is  placed  upon  the  registrar,  and  that  if  the 
registrar  fails  to  grant  a  esrtifloate  for  any  other 


reason  than  that  specified  in  section  23,  it  would 
be  the  duty  of  the  court  to  grant  a  certificate 
because  that  would  bo  jnst.  I  cannot  acoejpt  that 
argnment  beeavse  seetion  94  fa  really  not  required  in 
the  Act  !it  all,  as  section  23  places  upon  tbfi  r(-g]"*rar 
a  plain  and  precise  duty,  ajid  if  he  fa>!  to  perf<  rin 
it  ne  oonld  be  com p tilled  to  do  so  hy  ;<lan'^/I•n■,l,^,  or 
proceedings  might  bt  taken  against  him.  Itiaa^parent, 
therefore,  that  the  Ijegfalatore  were  considenng  that 
there  might  be  other  ctrcomstanoes  in  the  mind  of  the 
regisbar  that  might  make  it  deeiraUe  that  be  shonid 
not  perform  merely  as  a  duty  the  obligation  put  upon 
him  oy  section  23.  as.  for  instance,  if  there  were  any- 
thing in  tlie  nature  nuHLi  irul^irt ,  tir  uiything  that 
might  make  it  undesirable  that  a  person  entitled 
primd  facie  to  his  certificate  should  obtain  it  without 
oeiog  liroQght  before  the  court.  It  is  in  that  way,  as 
I  thuk,  that  the  words  "  as  shall  be  just"  are  to  be 
ooostmed,  and  that  view  is  in  aooonianoe  with  the 
practice.  There  has  been  a  discretion  io  the  oomrt 
over  the  admission  of  solicitors  and  over  the  renewal 
of  certifioates.  I  do  not  find  any  caae  to  show  that 
any  application  has  been  made  under  that  section ; 
but  there  is  a  case  of  E*  jMirte  Omn,  b  Dow.  &  L.  275, 
which  is  to  WBe  extent  a  confirmation  of  that  view. 
That  was  an  i^plioation  not  under  esetion  24.  whieh 
WB  are  now  aonadertng,  bat  mder  eeetion  25,  beoaose 
the  solicitor  had  in  point  of  fact  failed  to  renew  his 
certificate.  Not  having  suffered  any  sentence  of  sus- 
pension he  was  in  a  position  to  a^iply  fur  n  crtlfictte, 
and  he  had  neglected  to  do  so.  The  oourt  refused  the 
application  simply  in  the  ezeNba  of  its  discretion. 
It  woold  be  iBpoaeibte  lov  tti  to  say  that  it 
would  be  a  Jnst  order  ftir  ns  to  make  in  tiieee 
circumstances  that  thi.n  certificate  should  now  be 
granted.  If  proper  materials  were  furnished  it  might 
bo  right  that  t Ilia  applies! iur,  Tni£;ht  bt*  granted,  and 
that  the  certificate  might  be  renewed,  but  wo  have 
not  got  these  materials  before  us.  In  this  case  I 
think  we  ought  to  come  to  the  oonolasion  that  it 
would  not  be  just  to  make  the  order  asked  fbr.  The 
court  has  a  discretion  over  all  such  matterSt  and  we 
ought  not  to  exercise  it  unless  we  are  clearly  of 
opinion  that  it  would  be  just  to  lo  so,  and  in  order 
to  see  that  it  woxild  be  just  we  ought  to  have 
materials  to  guide  us  to  the  conclusion  that  the 
applicant  has  been,  and  is,  a  fit  and  proper  pera  m  to 
have  the  oertifleato  gmntod  to  him.  That  has  not 
bsen  done  in  ^is  ooee,  and  I  agree  that  «•  ought  not 
to  make  tiio  ordereskad  for. 

ApfikalUon  Tf/used. 

Solicitors  for  the  apjilicant,  F.  <\  Rairh'uyit  tfc  BuU. 
iiolioitor  for  the  loui^'-uorated  Law  Society,  P. 


(Eowi  ot  Appeal. 

From  Q.  B.  Div.  i 
r,L.J.)) 


(Lindley,  M.B.,  and  Bomer,  L.J.)  J  *** 

PBtrooRT  Ain>  You.NQ  •'.  EN<iLi8ii  AND  OoumuL 
SnrBiQATA  (LuarsD),  (o.) 

Pradice  —  0ami$h«9  ordeTt  adhn  njpon—yF^igmeni^ 
R.  S.  a,  1883.  or-/.  12.  r.  21]  enl.  4«v  rr.  1.  2.  7i 

Apjteudix  K.,  Form  40. 

Though  a  <fami$h»r  who  hut  ntt  rMSfSSd  payment 
from  the  gttrni$hte,  a  limittd  company,  U  not  thertbj/ 
entitUd  to  petition  fur  u  winding  up,  he  can  bring  an 
action  under  order  14  on  th«  gemnukm  crdtr,  and  obtain 

(a.)  BepoctedbjB.  C.  M▲oxllnIl»B^[., 
at-Law. 
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a  /tMi^mf  offttirut  the  ffomUhee  which  may  ^  imuk  (A« 
/ouiulu!''  h  I'f    /r, i7;',,M/-      :  r,  yedings. 

In  re  Combiued  WeieMng  imd  Advartiiiiig  Miaohuie 
acK,  38  TP.  Jl.  67, 48  C%.  A  99,  dkim$«d. 

Appeal  from  PbOlimore,  J.,  at  chambers. 
Tb»  pkintiffii,  wlio  were  judgmoat  creditor!  of  one 
HoldsiraHih  lor  tiie  mm  of  £3,459  9b.  4d.,  had 

obtained  a  garnishee  order  nb<!'i'utp  in  the  usual  form 
agaiust  the  defeudants,  tliti  Euglish  and  Colonial 
Syndicate  (Umited),  for  thu  sum  of  £99  fig.  7d.,  due 
by  the  dofendanU  to  Holdaworth.  The  garnishee 
order  was  not  complied  witil,  ind  it  was  found  that 
the  defendant  syndicate  had  no  property  which  oould 
b«  rcftched  by  ex«>cution,  but  had  property  abroad  out 
of  whiciL  it  ■  (ii.iM  I'l-iv  tbe  amount,  and  which  would 
become  avaUable  xf  a  winding-up  order  worn  made. 
The  decision  of  the  Gourt  of  Appeal  in  Ik  rf  (\<inhirud 
WiMhiwi  and  Advertinng  iladiine  Co.,  38  W.  B.  67. 
43  Oh.  I>.  99,  eetded  tbst  a  windtng-up  order  could 
tint  b'  :ii  ulf  on  the  petition  of  a  garniunor  as  such; 
but  it  was  sought  by  this  action  to  obtain,  by  suing 
on  the  gamiabee  <HtUr,  a  judgment  upon  which,  if 
nec^ivtary,  winding>iip  pmnonmngi  ooold  be  taken 
Bgaitist  the  syndiokte.  The  eotion  wae  eomnuDoed 
by  a  8f<ri  illy -indorsed  writ,  and  the  plaintiffs  then 
applied  tor  judgment  under  order  14.  The  defendant 
•yndicate  applied  by  auuimous  under  ord.  25,  r.  4, 
th«t  the  plaintifiPs  statement  of  claim  might  be  stmiok 
ont  an  d^sclonng  no  cause  of  aotioc.  The  maetar 
refused  tn  strike  out  tho  statement  of  claim,  and  ^ave 
the  plaiutilld  judguient ;  and  on  an  appeal  Phillimore, 
J.,  at  chambers  aflirmed  the  lutiater's  decision,  but 
gave  leave  to  appeal.  The  defendant  qpdicate 
•ppe»l«d  aooQcdinfflj. 

Llewelyn  Jkt»k$t  Uk  the  appeal,  referred  to  R.  S.  C, 
188^  ord.  45,  f*  %\  In  re  Combined  Weighing  and 
Advertising  Afae&Me  Co.;  Ex  parte  Chinery,  In  re 
C'^iMrru,  32  W.  B.  469,  12  a  B.  D.  342  ;  ChatUrton  v. 
Walmy,  29  W.  R.  573,  17  Ch.  D.  269  ;  R.  8.  C.  1883. 
ord.  42,  r.  24 ;  BaiUy  v.  Bailey,  32  W.  E.  SoG,  13 
a.  B.  D,  865 ;  end  Wubnordimd  Ortm  and  m>i«  SlaU 
rv>.  ▼.  Feitdm,  39  W.  B.  379.  (1891]  3  Oh.  15. 
[rryr)LBY,  M.R.,  referred  to  R.  S.  G.,  ord.  45,  r.  4. 
koMBtt,  L  J.,  referred  to  Joaet  v.  FarreiL  1  De  G.  & 

Montague  Lmh,  for  thn  plaintiflFs,  referred  to  God- 
frey V.  George,  44  W.  li.  -liJ,  [1896]  1  Q.  B.  48  ; 
Kerr  v.  Kerr,  48  W.  R.  40,  [1897]  2  Q.  B.  439; 
Mutehineon  r.  QiUttgie,  4  W.  B.  302,  U  Ex.  Cb.  798 ; 
and B.  B. a,  1888.  ocd.  8,  r.  6(oX 

Lkwelyn  Daviet,  in  reply,  cited  Wa/krr  v.  Witter, 
1  Dong.  1;  PhilfvU  T.  X«Aa»n,  35  L.  T.  Rep.  855, 
«4  W.  B.  IMg.  134;  Tnre  Boj/dt  paHe  McDermott, 
[1895]  1  a  B.  61 1,  43  W.  B,  Dig.  ll;  tad  Norton  t. 
Gregory,  73  L.  T.  Bep.  10. 

Cur.  adp,  vuU. 

June  20. — LiNDLEY,  M.R. — The  question  raised  by 
this  aweal  i*  not  frf  e  from  difficulty.  It  is  whether 
an  aotum  eea  be  supported  by  a  garnishee  order 
previously  obtained  against  the  defendant.  It  appears 
that  Pritchett  and  Young  obtained  judgment  in  the 
(irdinary  ^way  agaiiist  Holdsworth  for  a  large  sum  of 
money— £3  459  9s.  4d. — and  that  the  Engliyl^  Md 
Ootonial  Syndicate  (Limited)  owed  Roldiworth  a 
smaller  Rum— £99  (is.  7d.— and  that  Pritchett  and 
Young  hiive  obtaiiiKl.  in  the  ordinary  way  aud  in  the 
ordinary  fonu,  a  garuishee  order  upon  the  syndicate. 
That  urder  ih  in  the  common  form  in  the  woide  of 
Appendix  (E).  Furni  10,  "ituorderad  that  the  «ld 
gHrnisbeefl  do  forthwith  pay  the  mid  judgment 
otmiitocB  £99  fo.  7d.,  the  debt  due  from  them  to  thi* 
■aid  judpnent  debtor,  and  tbat  ia  default  tbanof 


eseontiait    may  ianie    tor  the 

is  no  ddubt  whatever  thtit  that  h  an  or^.rr 
upon  thetu  to  pay  to  the  }I«intiff«  the  moMj 
due  to  the  judgment  debtor.  It  is  quite  truf^ 
ttiat  before  that  order  was  made  there  wm  ao  dsbt 
owing  by  the  syndieata  to  Pritohett  and  Toong :  tW 
debt  was  owing  by  Holdsworth,  and  th^  or  ler  i^ia 
substance  not  an  order  against  the  (i>'ndic<kte  to  t 
debt  due  by  it,  but  a  b'^mling  over  to  the  plainuff  r4 
something  due  by  the  syndicate  to  HoUU worth. 

In  ordOT  45  of  the  Roles  of  the  flawme  Cbert, 
1883,  the  order  which  deals  with  gsmtMie<>  prr£,»*d- 
ings,  th«re  in  a  series  of  rules  »tauog  what  th^  pro- 
codure  for  attaching  a  debt  shall  be  (rule  1).  aoi 
what  shall  be  tho  consequence  of  attaching  a  iibt 
(rule  2) ;  and  there  is  a  complete  code  for  eoionaif 
by  this  method  a  judgment  obtained  by  the  gw^tar 
against  the  creditor  of  the  i?amisbee.  The  fora 
t.'ivi'ii  111  tl,i'  fipp'_'ii'i:\  MKii  A  s  tlj;it  it  is  an  order  oDtbe 
garnishee  to  pay  a  ii»t:)t  due  by  him.  not  to 
garnishor,  but  to  RomeVK>dy  else.  Obedience  to  ths 
order  is  to  be  a  complete  disohaige  to  tho  ganaihssw 
against  the  judgment  drihlw  that  is  tn  mf.  he  iiMl 
to  be  liable  to  ha  attaokad  a^n  in  rospast  «f  tk 

same  debt. 

In  this  case  it  is  found  that  Pritchett  and  Yoosg 
cannot  get  their  £89  6s.  7d.  out  of  the  eoaapsay  by 
ixHuing  exeontion  in  tiie  ordniary  way.  The  eompray 
have  no  assets  in  this  country  which  can  he  us-l 
although  they  have  property  abroad  which  c&&  U: 
made  available  if  the  company  is  wound  up ;  and  tii^ 
aotioD,  whieh  is  a  very  unusual  one,  is  brought  vitb 
the  avowed  objeot  of  getting  a  judgment  agauut  ths 
company  for  the  amount  of  the  debt  which  h»«  hnm 
attHched,  and  availing  themselves  of  thut  to  obtsin  « 
winding-up  ord»*r.  It  has  alreii  ly  bp<m  df-cnW  th»'. 
a  windmg-up  order  cannot  be  made  upon  the  ordiosry 
garni»hee  order  itself,  and  this  is  ao  attempt  to  gsta 
judgment  on  which  it  can  be  made. 

W«»  have  looked  into  the  cases  on  the  subject  mi 
the  conclusion  at  which  we  have  arrivi' !  i«  t'i«. 
Ord.  42,  r.  24,  on  which  the  plaintiffs  r«;ly,  runs  tha» 

Every  order  of  the  court  or  a  judge  ia  any  cau<^  c 
matter  may  ba  enforeed  against  all  pefsoB^  boaad 
thereby  in  the  same  maoner  as  a  j  udgment  to  the  aws 
effect."  The  pla5utiff^  rely  oti  that  rule,  and  say  th*t 
they  want  to  enforce  thi»  garuiiihee  order  by  meani  ci 
an  BfltilHI,  aa  if  the  o^der  was  a  judgment.  If  tbii 
were  res  aovs,  whieh  it  is  not,  I  sbould  ha»« 
thought  that  order  48  referred  to  euliiJitisf 
orders  by  writ  of  es.ecution,  and  to  cothing 
else,  and  that  rule  24  wa^i  put  in  to  ritsblt 
an  order,  as  distinguished  from  a  ju  igmeot,  to  bt 
enforced  by  execution.  I  should  have  doobtii 
whether  it  applies  to  tibe  question  beforn  us.  Bat  it 
ha<s  been  decided  in  fn  rf  f>t  yd,  Es  par*,  M^Drr^M 
and  (lodfrfii  V.  ilcorgt  ibat  the  word  "enforced"  ia 
rule  21  includes  enfovoiiig  hj  aotion  as  wsQ  SS 
enforcing  by  execution. 

The  rule  has  been  construed  hs  that  way.  an  1  «• 
cannot  go  behind  those  decisions.  I  do  not,  therefore, 
see  how  we  can  say  that  the  present  aetion  will  art 
li>'.  Wo  cannot  differ  from  the  cvs^s  to  which  lh*y' 
Tf-ferred  without  construing  the  rule  more  narruvir 
t  ban  it  has  been  construed  previously.  Thoee  <l«cuioo< 
and  this  deoiaom  will  not  be  imeonsistwit  with  ote 
cases  which  have  been  referred  to.   It  was  saiil  thst 


t'ley  were  iuconsist'-ut  wiih  the  decinidiis  wLi?h  lb'  » 
thnt  an  action  will  not  lie  on  a  biilanc  >>vlfr — '  . 
f\'t3tmorelatul  Green  and  Blue  Slatr  f  >.  v.  />i''  ■ 
Bute  balanoe  order  is  merely  an  order  for  the  ooUtc- 
tion  of  asseta-^e..  to  pay  a  debt  dee  to  a  eosBpsay 
ti>it.<i  liquidator,  and  it  ni'sy  well  be  that  an  sec  a 
will  not  lie  upon  that,  but  that  the  only  w»f  ^ 
it  ia  by  anontion  in  the  otdinssy  vny.  asd 
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tbt  it  it  not  auch  an  order  at  u  oontempUted  by  ord. 
IS,  r.  24.  The  dedriom  of  the  court  tbat  ^mishee 
:>ic-nt  arrl  '  il  luce  Ofdfrs  are  not  final  judgraenta, 
thcreiore  are  not  alone  foundations  for  bank- 
•-iptiv  notices,  are  uot  inconsistent  with  our  decisaoo, 
lor  thry  tam  upon  the  txue  coustraction  of  the 
Binkniptay  Act  aod  the  teuhoicid  meaning  of  the 
vordi  "  final  jndgment."  It  ia  pointed  out  in  Jn  re 
(Jmhi'itd  Weiyhing  and  Atlvertiting  Machine  Co,  that 
tgtmishee  order  absolute  is  not  a  final  juilgraont. 
Tbe  obrioas  conclusion  is  that  this  action  mil  lie,  and 
tkAt  we  cannot  order  the  statement  of  cloicn  to  be 
ttntkoat*  or  lay  that  the  docMiciia  ap|*Bal«d  Irom  is 

But  sltliongh  an  action  will  lie,  if  a  person  who  has 
%iued  a  garDisbeo  order  brings  an  action  upon  it 
A  itbcatany  necessity  he  will  mnflierilkof  having  his 
tdion  stayed  as  au  A'nue  of  the  wnotm  oi  the  court, 
sad  of  being  ordered  to  pay  all  the  oiMto  of  fhe 
prwcf^^ings.  It  obrious  tbat  if  the  amount  to  be 
caa  be  obt.iined  by  execution,  but  iiiste^d  of  that 
tst  incun  the  expense  of  an  action,  it  is  an  abuse  of 
th<  process  of  the  court,  !Di»t  does  not  apply  in  this 
eaw.  for  ttie  plaintilb  oaonot  obtain  jpayment  wifh- 
,t  an  action,  and  that  is  their  justificH^i  n.  The 
Lilly  farther  remar't  I  will  make  is  that,  aaving 
rfgwd  to  ord.  -15,  r.  7,  it  is  plain  on  the  language  ot' 
th»  rule  that  if  a  plaintiff  does  obtain  payment  in 
i^bedirBoe  to  *  iadgment,  or  under  execution  on  it, 
the  psymrnt  ^viil  dischnrge  the  garnishee  as  if  the 
purment  had  been  made  without  action,  so  that  the 
m  <^;c<tt«  wtU  be  pio'eeted  tcom  baring  to  pay  twioe 

EoilSB,  L  J. — I  agree  that  this  aj)pe8d  shall  be  dis- 
mitted,  for  the  reasoLS  stated  by  the  MiLHlrr  of  the 
BoUs.  In  tbi*  ord.  42,  r.  24,  us  interpreted  by 
(hd/r^ft  Oturg*  acts  Leuefl(  ixlly,  and  enables  the 
»wt  totemove  a  meof  the  difficulty  oaused  by  the 
dfdnoD  lit  r*.  dmbintd  Weiyhing  and  Advertiting 
MMd  'tur  C".  That  dtclaion  ia  biiuiing  on  us.  But 
»riii^  tliat  in  garmshee  proceedings  the  order 
abeolute  containa  •&  Otder  that  the  garnishee  do  pay 
direti  to  tbo  gMcaidior,  tba  jodgmwit  OEeditor.  I  am 
surprised  that  tbe  oomt  lb  the  last- mentioned  ease 

. :  i.'jt  se.'  its  way  to  hold  that  the  judgment  creditor 
liifre  was  entititd  to  petitiou  to  wind  up  the 

COOIpBBy. 
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From  Chan.  Div.  ) 
(Lindley.  M.R..  Jeime,  P.,  J  May  aO,  31. 

and  Romer,  L.J.)  ) 

In  re  Haxb. 

Ltt.t.kt  v.  Foad.  (a.) 

UtMtfogt  —  Beceiver  —  Appointmtnt  by  mortgagee  nf 
fteavtr — Stkid  of  agenrrj — Vom  eyanciny  Act.  1881, 
>■  ^-i—ikauif/ewHl  of  bueiaeat — Payment  </  mort- 
jwsor  *  dehl$ — StahOe  nf  LtrnttdfiofM. 

A  r'^nf'r  iippoinUd  under  the  term*  cf  a  power  in  a 
mtrt^age  drttl  which  extendi  the  powert  conferred  by  the 
f^yynnciiiy  Act,  1881,  *.  24,  to  mamgr  and  carry  on 

'  A'»#»>(fM,  is  authorized  to  pay  biisiritsts  ifiltt  <</  iht-  [ 
H'rUjuQfir.    Thi»  authority  it  not  afffcted  by  the  dmth 
•/  the  mortgagor,  and  jmi/meid  by  the  receiver  of  an 
rihlmmt  of  a  buaineu  dM  coatmcM  by  the  mortgagor 

(a*)  Baportad  by  J.  I.  f^nm.tsQ,  B^q.^  B«n{eter- 

at>Law. 


operate*  ai  an  acknowledgment  of  the  whole  debt  by  the 
executrix  of  the  mortgagor,  and  pntwaft  tfMi  ttUUHltf 
under  the  Statute  of  Limitationt. 
Decision  of  Byrne,  J.,  ante,  p.  174,  affirmed, 
WJifther  a  rereivrr  having  no  poioera  except  those 
conferred  on  him  by  tection  24  of  the  Conveyancing  Act, 
IMl,  tmU  fojf  o/ cm  MiNeHnii  dOi^  qnora. 

Thit  mm  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  ante,  p.  174),  which  raised  the  queetioa 
whether  a  receiver  appointed  by  a  mortgagee  under 
a  power  in  the  mortgapre  deed  become^a  the  agent  of 
tbe  mortgagor  so  that  by  paying  an  instalment  of  a 
debt  due  from  the  mort^gor  be  pnftotl  Um 
operation  of  the  Statute  of  Lunitationi. 

Tbe  facts  are  fully  Stated  in  Che  report  ol  tins  oasa 
in  the  oonrt  below,  but  any  be  somniarind  as 
follows : 

By  ao  indentue  ol  the  ISth  of  December,  1886,  a 
certain  bupiuois  ms  awlgnad  hf  ose  Jsoustta  von 
Swartwout  to  9.  W.  Hale,  to  be  eonflldered  as 

belonging  to  liim  hiring:  thp  lifp  of  tbe  said  J.  von 
Swartwout,  and  after  her  death  to  his  wife,  charged 
with  an  a"»>»»l  sum  of  £620,  payable  without  any 
dednotian  dmiQg  five  years  from  the  date  thereof  to 
J.  Ton  Swartwont,  bar  eKeentom  and  administrators 
(whether  she  sVionH  survive  for  ihat  period  or  not},  by 
equal  we<5kly  payments  of  £10  each. 

Then  by  (uause  9,  "In  case  the  said  J.  von 
Swarfewoat  shall  at  any  time  become  entitled  to  enter 
into  possnadkm  of  the  bnainess  as  aforesaid,  the 
powers  conferred  by  the  Conveyancing  Act,  1881, 
upon  a  mortgagee  when  the  mortgage  money  has 
become  due  shall,  so  far  aa  the  ssMir  »r*'  fij  j  licable  to 
the  terms  and  conditions  of  these  presents,  become 
exertdiable.  And  it  shall  be  lawful  for  the  said 
J.  von  Swartwout,  either  by  herself  or  by  her  agmti 
or  attorney,  in  lien  of  taking  possession,  or  before  or 
after  taking  posfession  of  the  ousiness,  to  ex«Tcise  the 
power  of  appointing  a  receiver  oonferred  by  the  said 
Act.  And  by  way  of  extension  of  the  provisions  of 
the  said  Act  it  is  hereby  also^agre»d  tbat anyrooelTer 
appointed  under  any  power  in  tbai  bebalf  shall  boat 
liberty  if  so  iin  .  t-  i  in  writing  by  tbe  s;ii  1  J.  von 
Swartwout,  her  agents  or  attorney,  to  lu&uage  and 
carry  on  tte  business  as  he  may  think  fit,  and  that 
any  moneys  he  or  the  said  J.  von  Swartwout,  her 
agents  or  attorney,  may  pay  or  expend  for  tbat 
purpose,  and  whether  before  or  subserjnpnt  to 
redemption  by  tbe  said  F.  W.  Hale  or  other  the 
person  entitled  to  the  business  an  iifur  mid,  shall  be 
oonsidefed  aa  eharged  on  the  business  with  interest,  at 
the  rate  of  6  per  cent,  per  annum."  Hale,  in  carrying 
on  the  businees,  became  indebted  to  the  plaintiff  to 
the  extent  of  £1,000. 

In  Octobj-r,  ISS.H,  it  wa"*  arranged  that  this  debt 
should  be  paid  oit'  by  iuhlalments  of  £25  each,  and 
theee  instsfments  were  paid  by  Hale  down  to  hit 
death  on  the  1 0th  of  June,  1891.  The  defendant  lliss 
Foad  was  Halo's  executrix  under  his  will.  At  tbe 
date  of  Hale's  death  the  tinnuity  was  in  arrear  to  the 
extent  of  £1.000,  and  by  a  document  under  her  baud 
datvd  the  29th  of  July,  I8»l,  J»  Ton  Swartwout. 
appointed  F.  Johnson  "sa  rsostver  ol  the  said 
business  with  full  power  to  manage  and  oairy  on  tbe 
same  as  he  may  think  fit." 

On  the  6th  of  August,  1891,  Johnson  paid  an 
instalment  of  the  plaiutiff* «  debt. 

Tu  October,  1891,  a  fn»sh  receiver  was  appointed  by 
the  annuitant  who  diHsIfned  to  make  any  further 
payments.  The  nUintiff  th^n  took  out  an  originatiog 
summons  on  behalf  of  hiuiself  and  «U  other  creditors 
of  Hale  for  the  administration  of  Hale's  estate,  and 
tbe  fcUowiag  issues  were  tried  before  Byrne,  J.: 
(1)  mwiaierMSvnu  »  debtdm  toiba  pUativ  or 
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not;  (2)  whether,  if  there  was  debt,  it  was  birred  by 
tta SUtate  of  Limitatioiu.   Byrne,  J.,  h»ld  tbar  the 
JoluMOii  on  tbe  6th  of  Auguct.  im, 
I  ofMntioB  of  the  ttatnto. 


itt«< 


The  dafamdMifc  H>P*<>I*^ 

^(t&ury,         and  Montaguv  Luth,  for  the  appeaL 
£ptf  Q*C*t  Wkd  rounj^t  for  the  pkantiffi  wen  not 


LiNDLBT,  M.R.— This  case  has  been  well  u^aed 
•ad  the  diffliwilliee  ia  it  have  been  ablj  put  Ibrwaid. 
I  will  itato  at  onoe  tiiat  I  think  the  oaae  has  aome 
aoraiUy  hi and  reqiures  some  care.  Tlie  iniport.Htit 
qoeilion  it  whether  the  payments  made  by  t)ie  receiver 
ai  agent  for  the  mortgagor  to  the  plaiutiti',  who  is  an 
undoubted  creditor  of  the  deceased,  of  monthiy  instal- 
nente  of  £26  on  account  of  bit  debt,  are  sufficient  to 
enable  the  plaintii^  whoae  ohum  waald  ofcherwiae  he 
barredhyaMSlatataof  I4mitatioiif,to  {move  for  tiia 
balance  of  bis  debt  against  Hale's  estate.  It  is  impor- 
tant, and  to  my  mind  all  important,  to  a«certau»  the 
extent  of  the  receiver's  authority.  That  authority  was 
conferred  by  Hale  when  alive  under  the  deed  of  the 
13th  of  December,  1886.  Hale  owed  the  nlaintilf  in 
teapeot  of  bmineM  traaaaetioiu  Xl,000,  and  there  waa 
n  arrangement  between  tiM  plaintiff  Mid  Hale  to  pay 
off  this  sum  by  initalmeota  of  £25  eaoh.  Hale  did 
that  as  long  as  ne  lired,  and  on  tiie  Ist  of  June,  1891, 
he  paid  the  instalment  then  due.  Hale  died  on  the 
16th  of  Jane,  1891,  and  the  defendant  Miss  Foad  ^ 
became  his  executrix.  She  was  in  this  position.  She 
ooold  pay  off  tbe  mortgage  created  by  Ilale  if  she  had 
•Mafeit  hnt  if  not,  she  was  bound  by  the  stipalationa  in 
the  mortgnga  deed  and,  whether  she  liked  it  or  not,  a 
reoelver  appointed  by  the  mortgagee  woald  become 
her  agent  to  the  extent  of  Hale's  assets.  That  would 
be  her  true  legal  po'itiou.  Hale's  death  did  not 
operate  as  a  revucition  of  the  mortgagee's  power  to 
appoint  a  receiver,  aud  the  defendant  oould  not  help 
hanalf  if  a  reoeivor  was  appointed.  Now,  what 
iMfpanad  thenf  I  torn  to  the  power  to  appoint 
a  rMMlver.  [Hb  lordab^  lead  the  ektiaa  down 
t  >  the  words  "  conferred  by  the  said  Act."] 
Pausing  therL- for  a  moment,  I  doubt  whether  it  would 
be  right  10  determine  this  (juL-nti(Jii  in  favour  of  the 
plaintiff  ii  no  power  hud  been  given  to  the  receiver 
aioeptinthe  terms  of  the  ConveyanciDK  Act,  18S1, 
heeanae  thoogh  a  receiver  appointed  onder  that  Act  ia 
the  agent  of  the  mortgagor  tiie  Act  taya  what  ha  ^  to 
d  )  with  tbe  money  he  reoeiTee,  and  amongst  the 
matters  enumerated  there  is  not  any  power  to  jiay  olT 
a  debt  which  does  not  MiFect  the  mortgaged  property. 
I  very  much  doubt  whether  a  receiver  under  the  Act 
oould  p»y  off  an  unsecured  debt.  lie  could  keep 
down  the  interest  on  the  mortgage  debt  and  so  on, 
hot  I  should  be  in  ooniidcrable  difficulty  in  aaying 
that  nnder  tbe  Act  the  zaooiver  had  power  to  {lay  off 
an  unsecured  debt,  if  the  deed  contained  nothing 
more  than  a  power  for  tbe  mortgagee  to  appoint  a 
receiver  under  the  Act.  But  the  deed  of  December, 
1886,  does  not  stop  there.  [Hia  lordiship  read  the 
rest  of  the  clause,  bnd  continued :]  That  is,  the  receiver 
haa  not  only  to  receive,  but  to  manage  and  carry  on 
the  hniiwiM  aa  ha  thiaha  fit.  Kow,  the  mortgagee 
havfaig  tiie  power  ia  her  haoda  of  appointing  a 
receiver  and  manager  did  by  the  document  of  tbe 
29th  of  July,  1891,  appoint  Johnson  a  receiver  with 
full  power  to  mwige  and  carry  on  tbo  busineHS  a« 
be  might  think  fit.  I  think  Byrne,  J.,  was  pcrfectlv 
warranted  ia  ealliog  attention  to  this  e.xteusiou  of  the 
atatiatoty  powan  of  the  leoeiTer,  and  tbia  exteoaioiu 
ia  all  impoftaat.  JTohneon'e  poritlon  wae  this.  Hialo 
had  died  aud  Miss  Foiid  was  hi?  (  xetutrix,  but  that 
did  not  afi'eot  the  powers  iu  the  mortgage  deed,  for 


Miss  Foad  could  not  h«4p  herself.  Then,  JohntoD 
having  been  thoa  appointed  by  tbe  mortgagee,  receiver 
and  manager  of  the  buainees,  what  doee  be  do  ?  He 
is  informed  of  this  debt  and  be  goes  on  paying  the 
instalments.  Can  it  be  said  that  be  waa  ezoeeding 
bis  authority  in  so  doing  ?  I  think  not.  What  was 
be  Huthori/ed  to  do  ?  He  was  authorized  to  go  aa 
paying  tl>e  debt  if  he  thought  right.  It  ii  true  he 
was  not  authorized  by  tbe  defeudant,  but  he  was  by 
her  teatator,  and  that  bound  bis  executrix.  That  is 
the  oonaeqoeooe  of  the  powers  cout<un»^d  ia  the 
mortgage  deed.  Now  what  ia  the  legal  affsetof  Ms 
acting  on  hia  authority  as  he  did?  When  he  £d  nsts 
the  payment  in  resjiect  cf  the  instalment  thm  dne 
he  knew  that  there  was  a  balance  still  owing  of  th^ 
original  debt,  and  he  made  the  payment  iu  respect  of 
the  original  debt.  Can  it  be  said  that  he  had  not 
authority  even  to  promise  that  the  tectator's  u*ett 
ahoold  M  liahta  taintaiaioir  the  iaatalmaotiand  that  tiis 
balance  of  ^  debt  ahoold  be  paid  out  of  thoie  umHk, 
I  think  not.  I  rather  demiir  to  the  distinction  which 
was  ilrawn  between  prouiis^s  and  acts.  In  my  opinioB 
if  an  agent  has  authority  to  make  paytiieiit!  on 
accouot  of  a  debt,  it  may  be  inferred  that  he  has 
authority  to  make  a  promise  to  pay  tiM  famainder 
of  the  debt,  and  if  he  makea  a  papMnk  oa  aooooBt 
of  the  debt  and  nothing  mora  la  aaid  or  doas,  Oe 
payment  is  good  pro  tanto,  and  a  promise  to  pay  the 
whole  may  be  inferred.  The  auUiority  to  promiie, 
tbiTffore,  a]){>ear8  to  mo  to  exist,  and  it  appears  to  m» 
to  have  been  pursued,  and  that  is  the  key  to  the 
whole  caae.  The  extent  of  the  receiver's  authority  i* 
all  important.  Though  I  ahoold  feel  aome  dtffiool^  if 
the  oasa  tnmed  on  aeolioa  24  of  the  OonveyvMiag 
Act,  1881,  I  feel  none  on  the  authority  wbiohths 
receiver  actually  had.  The  deotakm  of  Byrne,  J<t 
was  quite  right,  and  iUa  vpoal  moet  be  dwiiiiMf <l, 

with  coi-ta. 

Jevn'E,  p.— I  agrea  with  tbe  jadtfrneot  that  tuM 
jtist  been  deliverM*  and  I  agree  taat  the  whob 
qoMtion  ia  the  «aa^  and  tb«  only  <»•»  ia  what  wm 


ttie  aatbority  of  Johnaoa.  A  piomiea  n>«d  not  ks 

made  by  the  debtor  himself:  tt  is  enough  if  it  i* 
made  by  an  ajj^ent  or  a  person  Tepmeuting  biiu.  T\> 
take  the  <  <)iiim  ii  coite  of  an  executor,  if  be  make*  » 
promise  of  this  kind  by  making  p»rt  paytneut,  eirhrr 
personally  or  by  bis  agent,  there  is  no  dotiV  t  thut  be 
oinda  the  aatafee  to  pay  the  remainder  of  tbe  debt, 
baoanaait  itbfadn^to  payUateatator'adebta.  ft 
similar  in  tbe  ca^e  of  a  receiver.  Tbe  case  of 
Chiumry  v.  Eva>i»,  13  W.  R.  20,  11  H.  L.  Cas.  115. 
does  appear  to  me  to  go  so  far  as  ti>  show  thst  s 
receiver  acting  within  the  8cop»«  of  his  authority  ami 
dealing  with  a  matter  within  the  mortgage  c»q 
prevent  the  operatioo  of  tbe  Htatate  of  Limitati  Hi^ 
by  part  payment  of  intercet  on  the  mortgage  deb:. 
The  reaaon  is  that  he  is  actiug  within  the  soupe  of  tus 
antbority.  The  qaeation  tberefuie  oomee  bach  to  thiii 
Whether  the  receiver  iu  the  present  case  was  acting 
within  the  scope  of  his  authority  I  agree  w.th  what 
the  Master  of  the  KoUs  has  said  as  to  the  importttoce 
of  the  terms  of  the  power  under  which  the  r<H.^iTer 
was  appointed.  I  also  agre«>  that  there  ia  a  ditHcoltj 
ia  aaewg  bow,  having  la^ud  to  theproviaiooa  of  sab- 
section  8  of  leoHon  24  of  the  Oomveyancfaig  AA 
18S1,  and  the  mode  iu  which  money  comii* 
to  the  hands  of  a  re<nver  is  to  be  dfsll 
with,  a  p.'iynient  ot  tliis  kind  could  be  proptrly  mads 
by  bim.  It  in  dithcult  I  will  only  say  to  -ree  how  nay 
receiver  appointed  under  that  Act  ct-uld  conduct  « 
businem  ana  deal  vrith  the  assets  iu  the  way  in  wbioh 
tiie  reoelver  haa  done  here,  beoaoaa  the  aoh  matiaw 
of  section  '24  seem  to  refer  to  the  different  doties  of 
a  person  appointed  to  receive  money,  not  of  a  person 
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appointed  to  carry  on  a  biisineMi,  while  htre  thore  is 
k  {M««oa  who  has  Wi^u  expreasly^  empowered  to  oarry 
Ooalmii&eM  and  wbose  duty  it  is  to  oanry  it  on.  If 
m get  ii  far  as  tLiftt  wo  find,  io  uiy  opiniou,  that  it 
wutbednty  of  tbe  receiver  to  do  vvliat  thin  n  i^nwr 
hu  done.  He  had  pownr  to  pay  debts  coniK  ct.il 
with  the  bnsiiiess,  and  it  is  uut  shown  that  thin  was 
not* drift  cnnneot^d  with  Hale's  hminMa.  At  nuy 
nteitwas  clearly  ooe  wliich  Hale  was  paying  off  by 
htftilisetits,  and  the  receiver  thought  it  was  part  of 
his  duty  to  pAy  it  off  in  the  sam*'  way.  Tiuro  was 
ifood  reason  tor  its  being  paid  iu  that  waj,  and  I  aiu 
/hf  from  saying  that  it  was  not  in  tho  intttltt  of 
Htls's  bnstneM  that  tbe  debt  should  be  eo  paid 
bM«iiM  the  pftymente  by  monthly  instalments  of 
f2o  encb  prcvoDtcfl  the  creditor,  from  coming  dowii 
on  th«  debtor  for  the  whole  sum  at  once,  which 
might  have  bein  lUuHstrous.  It  was,  in  my  opinion, 
m  tocordance  with  the  duty  ol  the  receiver  in 
^luuiaging  the  burinm  to  pay  tbii  debt  M  ho 
did.  In  ihffie  circumiitaiK  ea  It  aeems  to  me 
flat  Bjrue,  J,,  whs  perfectly  ri^ht  io  finding,  m 
be  did,  that  this  receiver  in  making  these  payments 
Wis  acting  properly— i.e.,  within  the  Mopa  of  his 
ftuthority.  Thus  tbe  difficulty  in  the  ease  vaniibes. 
Wsceiuiot  distiiiguitih  between  a  payment  and  a  pay- 
BlOit  from  which  »  promise  in  to  !)*•  inferrod,  as  it  is 
a  Ifgal  inference.  P.iymeijt  of  part  of  a  debt  is  an 
acknowledgment  that  it  is  part  of  a  debt  which  has  to 
be  p«id,  and  it  8«ema  to  me  to  be  quite  impoesiUe  to 
draw  any  distinction  between  the  payment  as  a  pay- 
nwit  and  the  payment  as  an  act  from  which  the  legal 
•  f'rtiut'  of  .  r  1  Mi  iist'  to  [lay  the  whol<>  debt  follows, 
vrt  u  once  v  haveg.tt  the  fact  that  the  payment  was 
within  tbe  duty  of  the  fooeivcr.  I  think,  Ihwefore, 
litat  the  appeal  falls. 

BOMBK,  L.J.— I  also  think  that,  by  virtue  of  th*< 
powen  conferred  by  tbe  deed  onder  whu  h  thf  r.  c*  iv  i 
vaiap[ioi&t«d.  he  had  powwrott  bebiiif  of  his  princi- 
palf  me  mortgagor,  to  pay  the  iutalmrat  of  £25  on 
tbe  6th  of  August,  as  also  the  two  subactjuent 

in^tolmcDts  which  hf  seems  to  have  also  paid  iu  tba 
WQxe  way ;  and  tho  '•'gal  result  of  that  paymont  is 
t^  mat  as  if  it  had  been  made  by  the  executrix  her- 
fdf.  He  wu,  in  my  opinion,  authorized  to  maku 
theao  payment,'!  in  such  a  way  as  to  acbr.owlfKlge  that 
thfbalajjce  of  the  dt>t)t  wa»  due  from  Ualu's  f^state, 
and  abould  be  paid.  Thotffore  the  payments  that  bo 
made  were  dniy  and  properly  made,  and  take  the  case 
ootof  tho  fitatato  «f  Tjroitaflopi. 

SoU«ttors»  Orahatn  Ovrdon;  /*  A  it  iWeAow. 


From  Q.  R.  Div.  \ 
(A,  L.  Smith,  Vaughan  Williams,  5  May  3. 

and  Romer,  L.  JJ.)  ) 

KOftlB-EASrsail  BaILWAT  Co.  {ApiiellattU)  v. 
Otwbbmmmm  of  Daltox  {IlesjmndenU),  (a.) 

Uujhmy —  BaU  —  Kxrmitiiun  —  Liabilitjf  (o  repair 
ratione  tenurss — Onier  making  highvxty  a  pariah 
hi'jIiuiiy—Oontinuanee  of  extmuUoa.—Btgh%Bay  Act, 
\m  (o  <fc  6  Will.  4.  c.  50).  «.  ^^Bighm^Act,  18«2 
(•-iod-  26  Vict.  c.  til).  *.  33. 

(fAef*,  by  an  ordfr  of  jmtite$  under  $teti«n  35  »>/  the 
fl-'j>.'i(!i/  JH,  ISR'i,  (/  fn)i/iirii>/  reiHiirab!-  nitione 
teuuraj  It  made  u  j-arith  highuiay,  and  a  sum  i$  Jixtd  to 
itjnidi»iht  highwajf  iomrd  ly  th*  penon  ffwuuuly 

(«.)  Bepoited  by  F.  G.  BoraCU,  Biq.,  Baniater- 

«t^lAW. 


O.  A. 

linhie  to  repair,  "  in  full  ditcharge  of  all  daima  there- 

I after  in  retptd  of  the  repair  and  maintenanu  of  siicA 
highway"  the  exemption  eon/erred  upon  aueh  person  hy 
section  33  of  the  /liyhivny  A<'t,  1835,  continutfi,  antJ  he 
i$  dischargtd  not  onitj  from  liitbilit;/ to  repair  lAtiouo 
tenuru),  but  also  from  lidlii/i'ii  to  jxii/  hii/hwati  rate*, 

Judgmeut  of  WUia  and  Kennedy,  JJ.  (16  W.  B,  562, 
[1888]  2  Q.  S,  66).  reversed. 

Appeal  from  the  jtidgtnent  of  a  Divisional  Court 
(Wills  and  K  I lUi  ]\  ,  JJ.)  upon  a  special  case  stated 
by  quarter  se»aiou9  (10  W.  R.  582,  [1898]  2  Q.  B.  m). 

The  case  was  stated  by  the  quarter  aeesioDS  for  tba 
NorthBidiug  of  the  Oounty  of  York  npon  ibo  h«aih«g 
of  an  atipeal  by  the  Notth-Eaetera  Baiiwny  do. 
I  against  a  rate  madn  fnr  the  relief  of  the  poor  in  the 
polish  of  Dalton  and  for  otb^r  purposes  chargeable 
thereon  on  the  7th  of  June.  1897. 

Prior  to  (bo  mabiog  of  an  0(d«r  bj  tho  quafCK 
seMiona  for  tiio  North  Bidinff  at  Ifiehadmaa,  1880^ 
constitutinp  thp  hiiml  f  of  Tsleofck  afeparafo  higliway 
parish,  and  .ua.t  Au.g  bach  parish  to  the  Birdforth 
highway  district,  that  hauilt-t  formed  part  of  the 
township  of  Bagby  in  the  said  district,  and  was  a 
place  in  which  all  the  highwaya  ware  repairable  by 
the  ocLupii-rs  of  land  rcfjow  ierrur(r,  and  io  which  no 
highway  nitea  were  leviable  by  reason  of  the 
exemption  contained  in  section  ;!;]  of  tlio  Highway 
Act,  iHlebeck  oontiuued  to  form  part  of  tbe 

towuiihip  of  Bagby  untU  JonOi  1886. 

The  ajppeUant  company  wae  at  all  material  timeain 
occupation  of  lands  m  liuebeck,  and  waa  prior  to  tho 
1  ith  of  April,  18S I ,  liablo  rad'ona  Umwcs  to  rapairpart 
of  a  highway  iu  I&lebcck. 

On  the  lltb  of  April,  1881,  an  order  waa  undo  aA 
pettj  MHions,  notwithatandina  the  oppoaition  of  the 
appdlant  company,  under teoaoin  36  or  the  Highway 
A  r,  1802,  whereby  it  was  ordered  that  all  tho  high- 
ways within  Islebeck  should  become,  and  for  ever 
thereafter  be,  parish  highways,  and  be  repnired  and 
maintained  by  tho  Btnllorth  Highway  £oard,  and 
whereby  tbo  am»i  to  be  paid  by  lao  reapeotivo 
occupier.s  of  lands  in  Islebeck  previously  liable  to 
rttfMiir  th.'  highwaya  in  full  discharge  of  all  claims 
thereafter  in  respect  of  the  repair  and  maintenauco  of 
the  highways  were  iixed.  Bach  sums  were  duly  paid 
in  aocordanoe  with  the  order. 

Iu  June,  ISSG.  the  hamlet  of  Islebeck  waa  dctnchnd 
from  the  township  of  Bagby,  and  amalgamated  with 
the  townahip  oi  Dalton  in  the  Bizdnirth  Ini^waj 
district. 

On  tbe  7th  of  June,  1897,  a  rate  lor  the  relief  of 
the  poor  in  the  parish  of  Dalton  was  made,  in  which 
tho  appellant  company  was  rated  and  assessed  in 
napecc  of  its  occupation  of  its  lauds  in  Islebeijrc. 
Sncb  rale  was  levied  \  inter  alia)  in  respect  of  ux{>eiiJiefl 
incurred,  or  to  be  inoanod*  the  Rural  District 
Council  of  Thirsk  (the  snoceMor  of  the  Birdfoortli 
Highway  Board^  in  respect  of  (be  repair  and  main* 
tenance  of  the  highways  within  tbe  said  rural  district, 
including  the  portion  of  the  parish  of  Dalton  which 
was  comprised  in  Islebeck. 

The  appellant  company  apfoaled  againat  thia  rate 
to  quarter  Wilionti 

On  bebi^  ol  Um  appdlant  oompaay  ft  waa  «m* 

t«  iided  : 

That  tbe  comiiatiy,  having  been  liable  to  maintain 
the  highways  iu  the  hauilet  of  Islebeok  naione  fannnay 
wn4  exempted  by  section  33  of  the  Highway  Aot, 
183.'),  from  liability  to  rates  levied  in  rt.«^pfct  of  tho 
repair  and  niaintt  nance  of  si'ch  highways,  and  had 
continued  to  be  exempt  ever  since  ; 

And  that  the  company,  having  complied  with  the 
requirements  of  tho  order  of  quarter  si^Mtons  of  the 
llfth  oi  April,  1881,  war, by  icoUoik  9do(  tbeHigbVny 


Digitized  by  Google 


68S 


THE  WEEKLY  REPORTER.      u^ri^im.]  TuLXLflL 


0.  iu  NoBXH-BA«x«KvBAn.VATCa(AniLLAins}  v.OTXBsnMor  DaxiIok  G.  a. 


Act,  1862,  dis  liHrfi^'fid  of  all  claims  tlierpaft«r  in 
respect  of  the  repairs  aod  mAintenaaoe  of  Miy  higk- 
wayi  ia  Islebeck,  and  mt,  tiiM«llan»  not  IwUe  to 
pay  the  rate  in  question. 

On  Ix'half  of  the  rMpondents  it  wa»  contended  : 
TlirLt  tlu?  exemption  from  the  paym  -iif  nf  highway 
ratra  coDf erred  by  section  'S'd  of  the  Highway  Act, 
1880*  wntiimffl  only  so  long  as  the  liability  of  the 
oompwi^  to  npoir  m  highwoy  ra/ume  tenuTce  lasted, 
and  ^at  thersfore  the  esomption  determined  on  the 
llfh  ;f  April,  ISSl,  when  by.;  fi.  of  the  oitler  of 
thmt  date  the  highway  became  a  parish  hishway  ; 

And  that  the  order  of  the  11th  of  ApriCl881.  only 
cpcnted  to  diaohaiso  tho  appaUant  oompony  from  all 
ouinu  from  that  date  by  the  Birdfortii  Highway 

Board  or  its  8ucc<!h'?  rs  in  r  'spect  of  tht)  repairs  and 
m%intenance  of  the  highway  then  ordered  to  be  made 
repoimble  by  the  parish,  and  in  no  way  «ffeot<Ml  the 
liabili^  of  the  appellant  company^  in  reijpeot  of  its 
ooenpotion  of  property  within  th«t  diitnet  of  the 
Tbirsk  Rnral  Diftrict  Council,  to  pay  rates  for  err- 
pensee  incurred  by  the  council  in  respect  of  the 
repnir  and  mamteuBOoe  of  Ughmya  within  fho  innl 
district. 

Tiut  ooort  of  quarler  semons  h^ld  that  tho  •ppellaot 

company  was  not  exempt  from  payment  of  My  portion 
of  the  rate,  ai.d  dismissed  the  appeal. 

The  (question  for  the  opinion  of  the  court  was 
wheth'-r  the  appellant  company  was  exempt,  from 
poyuent  of  so  much  of  the  rate  as  was  levied  in 
Mtpeot  of  the  re{>air  and  mainteDanoa  of  thahigliwoya 
in  the  hamlet  of  Islebeck. 

p. .  lii  i-  ;5:J  of  the  Highwiiy  Ai  1-,  IS.l.'i.  is  as  follows  : 
"  When  property,  or  the  owner  or  occupier  in  respect 
thereof,  DM  prmons  to  the  rmnfaig  of  thie  Act  been 
kgaDy  caBnaipt  fcom  the  performance  of  atetata  doty, 
or  from  the  poynient  or  any  oompositjoti  in  lien 
thereof,  or  of  highway  rate,  the  saia  jiroptr'y,  and 
the  owutrs  and  occupiers  thereof,  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed." 

Srotion  35  of  the  Higbwoy  Act,  1862.  is  as  follows : 
**  Where  any  person  or  eorporatiop  ii  Hable,  by  reason 
of  tenure  of  lanHs  or  othflrwise,  to  repair  any  highway 
situate  in  a  highway  di«trict.  the  person  or  corpora- 
tion so  liable  may  apply  to  any  Justice  of  tlie  peace 
for  the  purpose  of  making  such  highway  a  higaway 
to  be  repaired  and  maintMned  by  the  parieh  in  wUod 
the  same  is  situate  .  .  .  and  the  justices  at  .  .  . 
petty  S'»««iong  .  .  .  shall,  if  they  think  fit,  make  an 
order  under  their  ha:,  in  tli  ^r  such  highway  nhull 
thereafter  bo  ahigbwav  to  be  thereafter  repairf>d  and 
aiaintainfd  by  tM  parah.  uid  ehall  in  fnoli  order  fix 
a  certain  sum  to  be  paid  by  meh  person  or  ooraoration 
to  the  highway  board  of  the  diatnot,  in  foil  ffiicharge 
of  all  ^:l:iimB  ther<^Hi'f'  r  in  respoot  of  the  TCpoirmd 
maintenance  of  aouh  highway. 

The  Divisioaal  Court  affirmed  the  daoiaioa  of  the 
quarter  seanoni. 

The  appellant  company  appealed. 


A,  T.  ZowiMos,  Q.C.,  B.  Owni^ham  Olen,  and 
A,  JL  BMm»t  for  the  appellants. 

3f  r rrrj'i,  Q.(X,  and  H,  Oowom  Taj/lor,  fbr  the 

tetBpOudt'UtS. 

A,  L.  ftiiiTH,  L.J. — 111  this  case  a  railway  com- 
pany appeal  against  a  highway  rate  on  tlie  ground 
that  they  anj  by  statute  exempt  from  liability  to  such 
a  rate.  The  railway  company  are  the  occupiers  of 
land  in  a  hamlet  in  the  parish  in  question,  and  as  such 
were  formerly  liable  ratione  trtmrcn  to  repair  »  portion 
of  a  highway,  nud  it  is  found  in  the  case  that  the  ni- 
habitants  of  the  parish  were  not  liable  to  any  highway 
ralea  in  respect  of  tiia  liigliwnyi  in  the  hamlet, 
all  aaflh  highimya  w«ro  npainUa  by  tha 


occupiers  of  lands  rationt  Unura.  The  railway  om- 
pany  accordingly  claim  to  be  exempt  by  Tittn  of 
■aotloa  33  of  tiie  Highway  Act,  lS3d.  Section  t7«f 
that  Act  gives  power  to  h.vy  a  rate  for  the  ntirpciw 
of  the  Act  on  all  property  liable  to  be  rate<i  ^"^ 
relief  of  the  poor.  The  effect  of  that  (tection  Tv»d  t-  - 
gether  with  aectum  33  seems  to  me  dearly  to  b»  t&u 
all  oconpien  of  land  are  liable  to  such  rate  except 
in  the  case  of  property  which  was  before  the 
Act  legally  exempt  from  the  performaaoe  at 
statute  duty,  or  if  i;i  the  payment  of  any  com- 
position in  lieu  tbereoi,  or  ut  hitthway  rate,  sSl  af 
which  property  is  to  be  exempt  from  payment  of  As 
ratttmpoMd  by  tha  Aot.  The  rating  anthoci^  «o» 
tends  that  tiia  nOwny  oompany*i  exemfilioa  hm 
ceased  by  %'irtne  of  section  35  of  the  Highway  Act, 
1862.  Z  will  first  refer  to  section  62  of  the  Higfawij 
Act,  1835,  which  provides  that  any  person  li^iU  to 
repair  a  highway  ridnnf  UnunT  may  apply  tol 
the  highway  made  a  parish  highway,  and  the ]« 
may  make  an  order  to  that  effect,  and.  if  they  '  ■. 
they  shall  fix  the  proportion  of  the  expens<?s  of  Tv]^r- 
ing  the  said  highway  to  be  annually  jviid  by 
perron  to  the  surveyor  of  the  parish,  or,  iuAtead  of « 
doiog,  they  may  fix  a  certain  stun  to  be  paid  by  nek 
person  to  the  surveyor  in  full  discharge  of  all  t^^laimi 
thereafter  in  resnoct  of  the  repairs  of  such  h;gh#my. 
It  seems  to  me  clear  that  the  meaning  of  that  is  tW 
where  a  sum  is  so  paid  it  is  paid  in  fall  discharge  of 
all  liability  for  the  repair  of  the  highway.  Then  «« 
oome  to  section  3d  of  tbe  Act  of  1882,  whioh  Mfitki 
on  the  application  of  any  person  liable  to  rqnv  i 
highway  raticmf  f'-otirir,  justices  tii:ik-  aaordo' 

that  such  hiffhw«y  shall  thereafter  b«?  a  highway  to  bi 
repaired  ana  maintained  by  tha  parish,  and  Msllik 


Booh  order  fix  a  oartain  mn— which  in  ay 
means  a  oapital  snm^to  be  paid  bysneh  tMnoato 

th*^  highway  board  in  full  discharge  of  all  claiia* 
thereafter  in  respect  of  the  repair  aud  maiutetm&<x  ai 
SDch  highway.  It  is  now  argued  tJhat.  tb'>uglith« 
railway  company  were  before  ezniuit  ftom  hij^esf 
rates  under  section  S3  of  the  Act  of  1835,  and  hsst 

paid  a  capitid  sum  1115 r!er  Brrfinn  of  the  Act  erf 
lSt)2  in  full  discharge  uf  Iht-ir  iifkUility  rutivne  Unai^r. 
they  are  yet  liable  to  pay  highway  rates  from  whjci 
they  were  before  exempt.  I  cannot  so  read 
aaaoon.  I  do  aotthiiiklt  has  the  effect  of  imoosiag 
up'^  the  railway  company  a  liability  from  which  tlt«; 
were  exempt.  The  question  wan  c  msid(*n»<i  in  Btg. 
Htath,  14  W.  R.  i-S,  L.  R.  1  0  J;  J-,  wb-n  th* 
Court  of  Qneeii  a  li*  nch  took  th»-  same  view  whidi  I 
am  taking  now. 

The  rating  authority  also  takaanotiner  point.  IWr 
argue  that  by  reason  of  the  Local  Oovernieot  lA 
1894,  there  is  ii'/w  y,n  such  thiriL:  as  h  ]:ip':«-»y  nl» 
under  the  Highway  Act,  and  tbiat  the  ••xemptit'C 
does  not  apply  to  tiie  rate  in  the  present  case.  It » 
true  that  nltecatlons  have  been  made  in  the  rate.  ** 
regards  the  aiea  ofsr  whioh  it  is  imposed,  the  perMS 
on  whom  it  is  impoeed,  and  the  macninery  for  Irrjioc 
it,  but  I  think  it  is  still  a  highway  ratu  and  is  impnt^ 
by  the  Highway  Act,  1835.  I  am  thas^te*  «( 
opinion  that  the  appeal  most  be  allowed. 

VaUOHAX  WlT.t.TA3f3,  L.J. —I  entirely  &?t»w. 
Wills,  J.,  began  his  judgment  by  dealing  witb  tt» 
words  at  the  end  of  section  .'55  of  the  Highway  ACs 
16G2,  "a  certain  sum  to  be  paid  by  such  pecsoa  at 
oorporatiou  to  the  highway  board  of  the  otrist  ii 
full  discharge  of  all  claims  thereafter  in  respect  «f 
the  repair  and  maintenance  of  such  highway,"  and  Iw 
thought  that  tlmsf  words  meant  a  discharge  ooif 
from  liability  to  repair  ratione  tenunr,  aud  not  *  di** 
charge  from  liabiUty  to  pay  rat^  as  an  inhalxUu: 
Ha  than  wont  faaok  to  tha  wocda  at  the 
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of  the  wotkm,  and  oonstrued  them  aa  meaniog 
thtt  m  person  liable  to  repair  a  highway  ratione 
tmuTfS  might  apply  to  jtuUce«  for  an  order  to 
TUdlve    such    highwtiy    a   highway    t/n   b<?  rejmir^'J 
aiitl  maintained    by  a  rtite  to  be  levitid  on  mU 
tiie  owners  of  property  in  the  parish,  iocluding  hiiu- 
itelf .   li  this  w«n  tiio  tniA  yvtm^  the  wooa  to  be  paid 
ought  not  to  Im  »  lam  repwMPtfaig  tlw  tolel  amount 
of  his  liabilit7,  present  and  future,  in  respect  of  the 
highway  rationt  tcnurve,  but  simply  the  difference 
between  the  sam  representiiu|  kb  pMt  obligation  to 
repair  the  highway  and  tin  aam  lepvaaentiiig  bii 
liability  a<i  a  ratepayer.  Thfa  view,  lunrever,  Banna 
tj  mf  to  f^ivp  the  go-by  to  section  33  of  the  Highway 
Act.  which  expressly  exempts  persons  in  the 

l)0»itii:iu  of  this  railway  company  from  liability  to 
highway  r<ite8.   I  think  that  the  judgment  of  the 
Dimional  Court  fails  to  give  effect  to  ue  exemption 
r-ftt.-d  by  that  section,  and  abo  diangaicia  the 

ttuthority  of  Rnj.  v.  Hmth. 

BovXR,  L.J. — I  also  agree.   In  my  opinion,  wh«m 

wctiou  ."35  of  the  Highway  Act,  ISGli,  ia  jnit  in  forte, 
and  a  HUiu  in  tixod  to  be  paid  by  the  jtersoii  previously 
liable  to  ropiir  the  hiphway  nitiont  (cuiirf  in  full 
discharge  ot  aU  cluiuia  tbervaiter  in  r('.sp<H;t  of  the 
repair  n  the  highway,  that  sum  ought  to  b^^  iixod  at 
snob  an  amount  as  shall  be  equivalent  to  his  liability 
to  repair  the  highway  taken  orer,  and  not  upon  the 
footing  that  he  wi]I  L  '^  :;ii>  liriLle  to  pay  hif?hway 
rat«s  iroui  which  he  han  hvaa  previously  exempt.  I 
do  not  think  it  waa  tbo  intention  of  the  Act  that  a 
MTBon  who  had  paid  Buob  nua  ibonld  inour  a  freah 
fiability  to  highway  ratea.  The  ease  of  Heath  ▼. 
tt'mvrrharn  Ovtr^rrrf,  42  W.  K.  47S,  [1894]  2  Q.  B. 
108,  aaema  to  me  to  be  distinguishable  from  this  case. 

SoUdtor  for  the  appellanta,  A.  «a.ft  BaUerwor&i* 

Solicitors  f  ir  the  re<^2*<J°*^^"^'''  li"hbim,  SilUngt  Jb 
Cii.f  for  Swarifrtck  0;  iihoda,  Thirsk. 


Q.  B.  Dir.  \  «  a 

(Darling  and  ChaiineU.  JJ.)  / 

Warn  {AptmOmUi  v.  Mobut  (JtojNMidmt).  (a.) 

MrtropoUa — Ma ungmient — County  council — Ihjc-lav^ — 
Gamiufj — IkUnty — Repugmtney  bttween  bye'iuw  and 
statnU—MttropoliUxn  StretU  Ad,  1867  (30  it  31 
Vidt.  c  1S4),  s.  23— JfumctjM^  ikrgorv^om  Act, 
1862, «.  S3. 

A  hye-law  made  by  the  London  County  Council  pro- 
kibiUng  under  a  ptnalty  any  perton  /ram  /rtqaetUing 
and  u$ing  any  strttt  or  witirjmhlie  pltiee  /or  th«  purpose 

i/  bookmaking,  briting,  or  wagering,  in  a  rensonulh-  l//r- 
Intv,  and  one  that  cttn  projierly  be  mmh  under  sfdiaii  'I'.i 
o  f  the  Municifxil  <Jvr)  tirations  A<  t,  1S82,  for  thr  7 
rui«  wd  governtnent  0/  the  district ;  and  there  ts  no 
irteoHtideney  or  repwgnaneg  between  the  bye-htto  and  the 
g^oMory  provitlon  coutuinrd  in  tection  23  0/  the  Metro- 
pctHan  Streets  Act,  1867,  which  say  a  that  "any  three 
or  Tffore  ]>ersona  aMembkd  tn'jfth'r  in  nuii  j^irt  c/  a  ittrtrt 
within  the  Mdropolit /or  the  purpote  0/  betting  shall  be 
deemed  ti,  b«  oUlmding  Me  fIrseO'  and  sAoff  be  liaiNt  to 

■•  I-' unit)/. 

€a99  stated  by  Mr.  Bros,  Metropolitan  police 
tnagxrtrate  rittiag  at  the  01er]ceiiis<f  11  poliee  oourt, 


(a.)  Eepotted  ^  Sir  l^muoOV  BAXIB,  Bart., 
Barriat«r-ai-Iiaw. 


raising  a  qupstion  as  to  the  validly  of  a  Itf^'lKW 
made  by  the  Lond  >u  County  CknuMU  in  rafaraiMM  to 

betting  in  any  public  street. 

A  couiplaiiit  was  made  by  the  respondent  Morl^, 
who  was  an  inspector  of  tbe  Metropolitan  polUM^ 
againfit  the  Hpp.-llaQt  for  tbht  he  (the  appellaat) OH 
the  2ad  of  Dei»-iMb«r»  1898,  at  Paluier-p^ace^  bear  tba 
Holluway-rosd,  did  unlawfully  frequent  and  Die  the 
Baid  p!;i  I'  f>  r  the  pur])ose  of  betting,  contrary  to  tho 
bye-IawH  ut  tbe  Londuu  County  Council. 

The  bye-law,  wbleh  came  into  force  on  the  Iflt  of 
October,  1688,  waa  as  foUowa:  "Nu  p«niou  ihall 
fre«|iicnt  and  me  any  street  or  other  public  plaoe  on 
bfhalf  either  of  Inn  1  ]f  r  of  any  other  person  for  fhe 
purpjss  of  bookmaking  or  betting  or  wagering,  or 
agreeing  to  bet  or  wager  with  any  person,  ur  pa^Hug 
or  receiving  or  aettliog  bets,"  under  a  penalty  not 
exceeding  £8. 

The  byc-law  was  made  by  the  London  County 
Council  iu  pursuiince  uf  thfir  ),o\vert(  under  section 
Hi  of  the  Local  GoTernm.  i  t  Act,  1888  (51  &  52 
Vict.  c.  41),  which  gave  to  county  councila 
the  same  power  of  making  by«-laws  ia 
rtlation  to  their  county  as  the  council  of  a 
b  trough  hare,  under  section  23  of  the  Municipal 
Coriioiatious  Act,  1882  (4.'  S...  -iC  Vict.  c.  60),  which 
section  provided  that:  "The  council  may,  from  time 
to  time,  make  such  bye>1awa  as  to  them  seem  meet  fur 
the  good  rule  and  government  of  the  boKoogk,  and 
for  prerention  and  suppression  of  niriaanoea  not 
already  punishable  iu  a  summary  manner  by  virtue  of 
any  Act  iu  force  tl n  ughout  tbe  borough,  and  may 
tiMNby  appoint  such  fiuen,  not  tzceeding  in  sny  case 
five  poands,  aa  the^  deem  neceiaaiy^  for  the  pre* 
vention  and  rapprtasion  of  offimcxs  againatthe  lame.** 

At  the  hearing  the  followinjc  facts  were  proved : 
On  the  2nd  of  Dtx^euiber,  1898,  Lite  appellant  was 
standing  at  about  1.45  p.m.  on  the  footway  of  Palmer- 
^aoa,  whioh  ia  a  ■treet  and  a  pablio  place.  He  stood 
there  for  abonft  ten  minutes,  and  dornig  that  time  waa 
approached  successively  by  four  persnii^,  who  handed 
to  him  slips  of  pajter  and  money,  hu  1  then  walked 
away.  They  approached  him  singly,  himI  th  r>  was 
never  more  than  one  person  with  him  at  any  one  time* 
On  the  3rd  of  December  a  ainilar  oooomoee  toeik 
place. 

On  belialf  of  the  appellant  it  was  contended  that  the 
l^e-law  was  ultra  vifx  and  icvalid,  on  the  ground 
that  the  bye-law  was  repugnant  to  the  statutory 
enactment  already  in  force  in  tbe  Metropolis— 
namely,  section  23  of  the  Metropolitan  Streeta  Aott 
1867,  relating  to  betting  in  the  sve»tf. 

The  magistrate  found  as  a  fact  that  tbe  appellant 
was  frequenting  and  tuing  the  said  Palcner-place  for 
the  purpose  of  betting  and  receiving  bets  in  tbe  manner 
described  on  tbe  2na  and  &rd  of  Decemberi  1898 ;  and 
he  found,  and  it  waa  not  in  dispute,  that  tbe  appe- 
lant was  thereby  nilty  of  a  breach  of  the  bye*faw, 
8s<iuming  it  to  be  valid;  and  he  was  farther  of 
opinion  that  the  appellant's  contention  waa  WMBgi 
and  that  the  bje-]»w  waa  »  valid  bye-lew. 

The  qneatfam  for  the  opbion  of  the  oowt  WM 
whether  the  bye-law  ii  ft  vftUd  bfe-lftw  in  tbe 
Mt'tropoUa. 

Section  23  of  the  Metropolitan  Streets  Act,  1867 
(30  &  31  Vict.  c.  134),  provides:  "Any  three  or  more 
persons  assembled  together  in  any  part  of  a  ttreet 
within  the  Metropolis  for  the  purpose  of  bftfing  shall 
be  deemtd  to  ha  obetruetiug  the  street,  and  t^ach  of 
e<uch  persons  shall  beJiftlde  to  a  penalty  not  exceeding 
five  poands ;  and  ...  a  constable  .  .  .  may 
take  mto  custodv,  without  warrant,  any  person  who 
may  oommit  aa«ui  offsnee  in  view  of  aooh  conatable.** 

Joaepk  WaUoi^t         {B»  Avor$  with  bin),  lor 
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tlM  sppdlMit.— Th«  b7«*lair  is  bid  upon  two 

grotmds — in  tho  first  place  hs  being  unreasonable, 
and  in  the  second  place  m  baiojf  reimgnant  to 
the  statutory  enactment  in  aectiou  23  of  the  Metro* 
polttan  Streets  Act,  1867.  Ttie  bye-law  is  bid  as 
being  tmreasooable.  In  Johnttm  ▼.  Mayor,  ttf 
C'roi/don,  16  Q.  B.  T>.  Td^,  :<  1  W.  11.  Dig.  1-"', 
u  bye-law  prohibiting  Lli-j  ijuuudiDg  or  plu}  iug 
upon  any  musicttl  iustrutmnt  in  the  streets  on 
Banday,  was  held  to  be  uoreaaooabie  and  ultra 
vires;  and  in  Slrickland  v.  Haifet,  44  W,  B.  898, 
[1896]  1  Q.  B.  290.  a  bye-law  prohibiting  generally 
naging  and  playing  in  the  street,  was  LeUl  to  b>> 
li  III.  Tiii'se  two  caaes  are  iu  our  favour.  The  case 
agikioat  us  i&  JJurmtt  v.  /ierry,  44  W.  K.  612,  [l8yG]  1 
Q.  B.  641,  where  a  bye-law  prohibiting  any  person 
from  fccqu^ting  and  ofliiig  m  atroet  or  othw  public 
plaoe  for  the  purpoM  of  boolcmakiiig  or  betting,  was 
htlJ  to  be  valid.  ThesMCdseu  have  all  bnen  considered 
in  KruM  v.  Johnson,  4G  VV.  K.  6^0,  [lb98]  2  Q.  B.  91. 
where  it  was  held  that  the  bye-law  in  question  was 
valid,  but  there  it  nothing  in  that  dooiaioa  whioh 
ooiCnote  with  Strickland  t.  Raytt.  This  byo*la«  is 
also  bad  ujH^n  the  second  ground  that  it  is  incomi^'  nt 
with  and  repugnant  to  section  23  of  the  Metropolitan 
Streets  Act,  1(4(37.  The  veiy  same  matter  whioh  is 
dealt  with  in  the  bye-law  is  dealt  with  in  thatatatnta. 
Seetion  23  dealt  with  tbe  very  tame  tabjeot^matltr 
—namely,  frequenting  tho  streets  for  the  purjiose  of 
belting,  and  says  that  three  or  more  persons  so  frequent- 
ing the  street*  slj.il  1  Ijf  g  iilty  of  the  offence.  The  bye- 
law  alters  that  statutory  enactment  and  says  tliat 
one  person  so  frequenting  the  streets  shall  be  guilty  of 
the  offtfuce.  Where  theXiegislature  has  dealt  with  a 
Certain  subject-matter  in  a  certsiu  way— as  it  has 
done  here  with  street  bettiu^^  th^u  it  bye-law  which 
alters  that  and  dealt  with  tt^n  s  inu  subject  matter  in 
•  diAwutmy  itMfmgnaijt  tu  the  H-ubtute,  and  there- 

fm  unraMOoalils  ana  void;  Hadbam  v.  Hoyh,  26 
W.  B.  814,  8  Q.  B.  D.  This  alto  dutinguithes 

the  present  case  from  Kruse  v.  Jvhnmn. 

Dickent,  Q.C.  {Daldy  with  him),  for  the  reraondtnt. 
IVith  regard  to  the  first  point,  theoaae  of  SttmeU  y. 

Berry  is  condasive,  'With  rp^ard  to  the  second  point, 
a  bye-law  is  not  necessarily  repugnant  to  or  inconsis- 
tent with  a  statute  beoiuse  it  forbids  that  whioh  the 
statute  does  not  forbid.  The  mere  faot  that  the  bye- 
law  forbids  that  which  the  Act  does  not  forbid  does 
not  make  the  bye-law  a  bad  bye- law,  bat  if  the  bye- 
law  forbids  something  whioh  the  Act  speoiflcally  allows, 
tht'u  it  wuulil  bf  li-iil.  Section  23  of  the  Metropolitan 
Streets  Act  was  aimed  chieliy  against  obstruction  in 
tlMltBnlii  there  was  then  no  question  of  good  rule 
and  (OMnuntntr  bat  a  qntation  of  the  obatmotion  of 
fhe  itreeti  only.  T&e  teotion  said  that  three  or  more 
persons  shall  not  assemble  together  in  the  .ntrr  ta  for 
tbe  purpose  of  betting ;  but  it  does  not  say  that  one 
pmon  may  frequent  and  use  the  street  for  that 
vmvaM.  !Ilie  bye-l*w,  thaiefore,  forbids  •  thing 
whm  it  not  dealt  with  by  the  statnte  at  aU, 
and  which  consequently  the  statute  does  not  speci- 
fically allow.  There  is  uo  inconsistency,  therefore, 
between  the  provi&ion  in  this  bye-law  and  the 
proviiiooi  contained  in  aeetion  23  of  the  Metro- 
politan Straett  Act,  1867.  There  it  &erefore  nothing 
in  section  23  of  tlie  Act  to  make  this  a  bad  bye-law, 
and  apart  from  tb;it,  the  bye-law  is  in  almosl;  the 
same  terms  as  the  bye-law  in  littrmit  v.  Ilfrrij,  which 
was  held  to  be  a  valid  bye-law,  and  one  that  could 
properly  be  made  for  fhe  good  rule  and  government 
of  the  place.  The  question  of  a  bye-law  being  bad 
as  beinjj  reimgnant  to  the  provisions  of  a  statute  is 
dealt  with  in  the  ciise  jf  I.  !-n'>/uU  v.  Tff  MtiM'-r,  itx., 
o/  the  Conupany  of  Watermen  and  LiyhUrmtn,  21  L.  J. 
K.aiS4. 


Jotrph  IToIton,  Q.C,  in  reply. 

Daldy  raCsnad  to  fhe  oaaa  of  Jomu  v.  ITettwt,  61 

J.  P.  374,  46  W.  B.  Dig.  98. 

Dablino.  J.— I  think  in  this  caaa  the  appeal  mut 

be  dismisstfd.  The  first  qaestion  it  whether  the  bj«- 
law  wdul  1  1; »  good  if  it  were  not  for  thi>  Mi  tropolitta 
Streets  Act,  1S67.  I  think,  putiing  that  Act  oai  ot 
the  quejtion.  the  bye-law  itoald  be  a  good  bvv-L. 
for  the  good  rule  and  govenment  of  this  diathct.  U 
is  obTioualy  a  bye-l»w  intended  to  prevent  the  use  of 
the  streets  for  sjmetlung  for  whioh  they  are  i:  in- 
tended.  Tnt-y  ar«  intended  for  \\^*:  a**  hij;nw*}»  for 
people  to  pass  and  repass  along  theai ;  and  this  bj-  • 
iawltaiaied  against  panons  who  fra^oeut  and  tm 
the  atraatt  or  any  other  paUie  plaoe  fur  the  perpoM 
of  betting.  It  is  obvtoas  that  the  personi  wh  s  ft- 
quent  and  use  streets  and  public  placfs  f  jr  ui&ci^; 
beta  with  people  who  choose  to  ooui'?  and  bet  witfc 
them,  prevent  the  natural  use  of  the  ttreeu  uiii 
public  ulaoet  as  placet  of  free  passage ;  but  I  am  aUo 
inclined  to  think  th'it  after  what  was  said  by  L^ri 
Russell, C.J.,  in  Knur  v.  Jofuism,  thebye-l»»  wvaldbf 
good  ou  quite  a  different  ground  — uamely,  that  it  wouU 
be  good  at  preventing  that  being  doue  in  th«  ftmttt 
whioh  the  Lsgislatoia  luM  aaid  shall  uot  be  doD»ia 

i>lao«s  kept  for  the  purpoae,  touh  as  betting  hooM. 
:  think  th<9  Chief  JastiM  meant  to  8«y  thatit  wnU 
hi  perft»ctly  ri^^Vit  in  a  local  authority  1 1  [iresrent  thw 
Ktroots  being  used  for  the  same  purpose  fur  which  tb* 
Legidature  nad  said  that  housus  should  uot  be  nstd— 
namely,  for  batting*  ThereCora  I  think,  pnttiag  Iks 
Metroplitan  Btraato  Act  out  of  Uie  qnaelioo,  that  As 
bye-law  is  a  f^ood  one ;  fiiul  I  think  go  for  this  fortiw 
reason,  that  smce  Kru»e  v.  Jnhtisvu  the  canrt  will  n>t 
in  any  case  of  a  bye-Uw  made  by  a  local  aathority— 
a  popnlarly>aleot(0d  body — loi^  ao  ttxiotly  to  t-^ 
whether  it  it  raaaanaMe  or  nnraaajnable  aethey  wovli 
hi  liispoied  to  do  in  the  case  of  n  by"  !iw  m*i*  by 
railway  or  other  such  oonipanias.  I  thiuk  that  a<tx 
Kruse  v.  Johnson  we  must  take  it  that  the  view  of 
the  court  ia  that  tiiere  is  a  larger  discretion  co  i- 
fided  to  eleotad  bodies  than  waa  given  to  do.k 
and  railway  compinies  and  so  on,  and  that  th* 
courts  win  uot  scrutinize  so  strictly  the  b/s- 
laws  of  pu':)li  bodies  as  tbej  wonld  the  bfa-laai 
made  by  trading  corparationa. 

Now,  with  regard  to  the  Mtfropolitaa  Streets  Ast 
it  is  said  that  the  l^e-law  ia  rapogoant  to  that  Aflk 
If  the  bye-law  and  the  Metropolitan  Strtatt  Jiek 
prohibited  the  same  thing  r n  !  i  T>mded  dtffemit 
penalties,  or  if  they  prohibited  the  same  thing,  ott 
with  a  condition  and  one  without  it,  and  the  by»-U« 
removed  a  condition,  I  ahoold  than  aaj  that  the  bft- 
law  waa  repuipant  to  llia  MetropoHtaa  Btrteb  Aet 
The  law  on  tins  point  is  laid  down  by  Cockbaru,  C  ■ 
in  Bentham  v.  Jloyle  thus:  '•Where  the  LeguIaU-:* 
itself  has  taken  the  initiative  and  has  suparaeded  tb« 
ueoaiaity  of  making  any  bye-Uw  by  a  Matalaq 
enaolaMnt  applicabu  to  the  rery  CAta  in  rmpa^  si 
which  the  company  have  takeo  upjn  th'^r^.si»iw«  !_ 
make  a  bye-law,"  then  the  bye- law  wouli  w 
repugnant  to  tha  statute.  Applying  that  h^re,  Ao  tb* 
Metropolitan  Streett  Act  and  the  bye-law  deal  ^ 
the  tame  osteF  Idonotthiaktheydo.  UodoabNd^ 
tli-y  both  deal  with  betting,  and  with  what  is 
the  statute  is  said  to  be  an  obstructiaii,  aa^ 
what  in  tli»  bye-law  may  be  an  obitruotioa  ua 
the  streets;  but  1  do  not  think  tkey  boih  d«al 
with  the  same  thing.  What  is  punished  in  the  oa^  v 
not  forbidden  in  the  other.  The  bye-law  does  aoi 
prohibit  the  same  thing  as  the  statute  prohibits,  sal 
the  st^itute  does  not  punish  the  »am«  thii.gaiti' 
bye-law  punishes.  The  statute  prohibiu  three  prnua« 
fiDiaiMetiiigtofafharaiidinakiog  batotnclvBUiiilM 
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them,  but  it  does  not  say  that  one  person  may  itand 
about  in  the  street  and  make  ball.  Tlut  bgre-law  iiiyi 
that  ooe  person  shall  not  itaad  alNmt  fha  itrest  and 

make  bets,  but  the  stxtote  has  not  said  tbat  ho  may. 
Further,  the  bye-law  does  not  dfiiJ  with  u  person 
'loing  that  only  oner  ;  thu  bye-law  does  not  say  that 
it  »uy  perb<)u  makes  a  bet  in  thu  street  with  any  other 
person  he  shall  be  liable  for  it ;  but  it  says  that  if  any 
pet  sou  shall  frequent  and  use  a  street  or  puUio  ^aoei 
lor  the  purpose  of  betting,  then  it  shall  be  an  (nfimoe 
•(iiiiMt  tlie  b|«-lair.  That  is  quite  a  different  thing 
to  "What  the  ttstnto  deal*  with.  The  statnte  pucishHs 
three  persons  who  once  bet  in  the  street;  it  docs  not 
punish  two  persons  who  ouoe  bet  there,  nor  one  person 
who  on  <  1  tt  there.  The  bye-law  dcm  not  wait  for 
two  or  three  people  to  come  together,  but  it  says  that 
if  any  person  frequents  and  uMt  tha  street — that  is, 
do«0  it  mora  than  oooa^for  theiMupoMi  of  betting,  he 
•hall  be  guilty  of  an  offtno*  and  be  Kable  to  a  penalty. 
There  i<s,  ihcreforo,  no  inconsistency  between  tbt:  1  ,  • 
liiw  and  tbepro\aniouB  of  the  statute,  and  thebye-iaw 
not  rendered  invnlid  by  any  such  inoousihtenty  or 
repognauvy.  The  bye-law  being  in  other  respeuts  a 
rfHtsonable  bye-law»  lIUMW  h  vottiog  ia  the  Act  of 
1867  to  nt>aer  it  mmMciDalite  or  Mpwiiant  to  that 
Aot. 

Chanxell,  J. — I  am  of  the  game  opiiiiou.  Apart 
from  the  MetrojjolitAu  Streets  Act,  1867,  the  case  of 
liumtit  T.  Ikrry  i«  expressly  iu  point,  and  I  think  it 
i«  binding  on  us,  evf!n  if  we  diid  not  agree  with  it »  but 
perxitialiy  1  do  agree  with  it.  I  think,  howevtf,  it 
would  not  be  open  to  us  now  to  question  it.  In 
poibit  of  fact  it  baa  alicadj  been  followed  in  the  cane 
uf  Jontt  T.  WaHtn.  Ctmsaqnently  that  must  be 
taken  to  Ix;  settled,  and  it  sittUa  that  this  bye-law  ia 
williia  the  powers  under  which  it  purports  to  be 
made,  unless,  of  course,  the  Metropolitan  Streets  Act 
Mffieots  the  question.  It  further  ptecludes  the  question 
uf  its  reasonableness ;  and  sinoa  tte  decision  of  that 
oBsa  (Baniett  ^erryl  the  oaM  of  Krim  w. 
Jolntm  has  been  dedaed,  and  that  case  has 
thrown  a  good  deal  of  new  light  on  the  extent 
of  the  doctrine  about  the  reasonableness  of  bye- 
laws,  and,  so  f  ir  us  I  uu  if  r  tand  that  decision, 
the  main  point  oi  it  is  this— that  where  a  thing  is  of 
»  dniselcr  ttat  it  can  be  a  nuisance  and  an 
mauofmm,  than  it  is  almost  alwaya  for  the  local 
vQthority  wlneb  has  the  power  to  make  the  bye-Iaws 
to  8ay  whether  it  shall  be  considore^i  ft  I  f  a  ouisance 
and  an  annoyance  in  their  particoitir  locality.  The 
,.iiirt  will  sv}-  if  the  bye-law  is  uureaaunable, 
if  th«y  think  the  act  forbidden  could  not  bo  a 
nirfsanfm :  but  if  they  think  that  it  could  be  a 
nniMnoe,  thay  will  not  as  a  rule  iotsrfera  wttti  the 
diaaeUon  of  the  local  authority  at  to  whether  or  not 
it  should  be  forbidden  in  that  p<uiienlar  locality. 
Ttiat  is  the  main  point  in  Krtuer.  Johusnn,  and  it 
seeiufl  to  uje,  if  anything  were  neoesKiry  to  add  to 
BurtttU  V.  Berry,  it  would  show  that  this  bye-law 
would  not  be  interfered  with  by  the  ooort  on  tiie 
gtoimd     ita  being  tmreasonable. 

TlMI  it  fen^na  to  consider  the  question  about  the 
]fetrap<ditaB  Stnets  Aot.  1867.  I  take  it  that  that  must 
arise  luidsr  the  doctrine  of  the  law  that  bye-laws  must 
benotonly  reasonable,  but  that  they  mn'^t  n  t  be  re- 
pugnant to  thegeneral  law.  Thepower  touiakebye-lawtt 
ia  a  power  to  make  loc^al  laws  whiuli  may  be  supple- 
maataiy  to  the  general  Jaw.  It  does  not  make  the 
bye«law  bad  because  it  f  urhida  something  which  does 
not  happsn  to  be  forbiddsa  by  the  geoanl  law.  That 
is  aettlsd  by  sevwal  of  the  easea.  That  is  not  the 
meaning  of  repnfrTifi.n';y  ;  but  the  local  law  uiay  not 
alter  the  general  Jaw  ;  it  may  not  take  away  a  quali- 
flcBtioii  or  eobditiou  whioh  nialMa  an  tot  wrong  undBr , 


the  genaral  ]»W(  or  it  may  not  make  unlawful  an  act 
whiw  it  cniessly  authorised  by  the  general  law. 
Tliat  woald  bs  repugnant.    Tnare  must  be  some 
inconsiBtency    in    the    bye-law   other    than  tiiat 
tlie    local    law    poes  on  and  forbids  something 
which  \H  mt  forbiddeu   by  the  ^neral  law.  My 
brother  has  pointed  out  the  dustinctiou  between  these 
two  things,  and  I  have  not  anything  to  add  to  that. 
Assoming  that  the  only  head  of  good  government  of 
the  Metropolis  under  which  this  can  come  is  the  head 
of  prohibiting  the  misuse  of  the  stfOOta«  I  still  think 
that  these  two  things,  the  bye-law  and  the  Metro- 
politan Streets  Act,  are  not  repugnant  to  each  other 
or  inconsistent.    The  Metropolitan  Streets  Act  ujakee 
the  accidental  assembling  together  of  three  pei^ous 
for  the  purpose  of  doing  something  which  goes 
beyond  the  ordinary  use  of  the  highway  to  be  an 
obstruction  of  the  h%hway  and  the  matter  of  a  fine. 
This  bye-law  nalies  a  dinsrent  tfaiog  altogetiber  >a 
offence.    It  makes  the  frequenting  of  tie  place  un- 
lawful, and  a  man  would  not  frequent  the  place  for 
the  purpose  of  betting  unless  he  cotdd  get  jiersons  to 
oome  there  and  bet  with  him.    The  result  of  bis  fre- 
quentiBg  there  would  be  to  make  people  assemble 
there,  ud  if  the  only  thing  wereto  pievent  the  misuse 
of  the  stieets,  it  wowd  resnlt  to  that.  The  reason  these 
things  are  unt  inconsistent  or  repugnant  is  that  the 
gist  of  iho  offence  iu  the  two  casts  is  entirely  different. 
The  gist  ..if  iJu'  -ifi  lii    utidertbe  Metr. i, i..ntri.n  Streets 
Act  is  the  three  people  gettiug  to^it'tker,  whether  inten- 
tionally or  not,  and  the  gist  of  the  uffmce  under  tho 
bye-law  is  the  frequenting  and  resorting  and  doing  it 
habitually.   They  are  two  different  things.   One  ia 
forbidden  by  one  law  and  one  by  the  other,  and  there 
seems  to  be  no  inconsistency  between  them.  If, 
therefore,  the  only  head  of  good  rule  and  g;  v-  th- 
luent  under  which  this  comes  is  the  bead  wuh 
rtjference  to  the  preventing  misuse  of  the  streets,  I  still 
think  they  are  not  repugnant.    I  am  also  strongly 
inclined  to  think  that  in  tho  expression  of  Lord 
BoassU  of  KiUowen»  O.J.,  in  BumM  ▼.  Btrrjit  the 
Lord  Chief  Jnsdoe  nee&t  to  go  beyond  tiie  mere 
misuse  of  the  highway,  and  m  nut  to  say  that  it  was 
within  the  power  of  the  local  authority  to  apply  to 
the  streets  within  their  jurisdiction  something  that 
was  already  forbidden  iu  a  different  way  in  different 
places.  I  think  he  meant  to  say  that ;  and  Wright,  J., 
has  said  the  aame  in  Jones  T.  Waiter*;  and  if  tbat  be 
right,  there  is  no  Inoonditsney  heieb  It  settnfl  to 
me  on  i-ithcr  ground  it  may  bo  said  there  is  no 
repugnancy.    If  tlie  first  point  were  not  BTitbcieJut  I 
should  want  further  time  to  consider  the  latter  poioL 
I  feel  no  doubt  that  the  bye-law  is  a  good  one. 

Appeal  dkmimi, 

SoliaitoH  for  the  ipp«Ilattt»  ImoU  <fr  lewss. 
Solieitorfbrthezaqpondant*  W,A*WittUmd* 


FromC.A.j  MiWOhU. 
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PowKLL  V.  Kkuptok  Pask  BjunBCOXTBaB  Oo.  (a.) 

Gaming — Betting — Reterved  endoturt  oh  metoovn* — 
"  Uiina  a  viaot "  fur  betting  purpote*— Betting  Act, 
18SS  (16  «fr  17  Viet,  e.  119).  $9,  1.  3.  3. 

The  keeping  an  enclosure  at  a  r<irfoiin-><f,  to  tdn'ch 
bookmakers  und  others  resort,  und  in  which  bettimf  takefi 

(ci.)  Ueported  by  O.  U.  G&aJWS,  Esq.,  Barristor- 
at-Law. 
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place,  with  the  knowledge  and  vithoid  tKti  ir,(rr  frren<x  of 
the  owners  of  the  mceconrte,  u  imt  ontrary  to  the 
jrrovitioni  of  tht  Bfiliuij  Hvttsr.f  Act,  1853.    W.'iai  1* 
prohibited  is  ttte  ufitinnif,  k'tiiiuij,  ur  mini/  <f  a  jilari 
fur  u  l»:tling  busineat. 

Hawke  v.  Dunn,  45  W.  B.  358,  £1887]  1  Q.jB.  67a, 
OverrtJed. 

Dtdtitm  qf  the  Ooort  of  Appeal,  4f3  W.  R.  8,  [1?97] 
3  Q.  B.  242  (Lofda  Hobkouse  and  Davey  diKKidiuy), 
t^firmmL 

This  wa«  an  appeal  from  an  order  of  the  foil  Court 
of  Appeal  (reported  46  W.  E.  8.  [1897]  2  Q.  B.  242). 

Th(  :iintyrijil  facts  are  as  foliows:  At  Kempton 
Pdrk  Hacecourse  there  is  a  piece  of  gronnd  (about 
one-quarter  of  an  acre)  known  the  Bosprved 
Sndosure,  which  u  enoloaed  hf  iron  raila.  Persons 
lire  admitted  to  tlua  enokaw  on  tam-dKft,  Tarviog 
ia  number  from  AOO  to  2.O0O,  amongtt  whom  there 
are  alwa3ra  profemional  bookmakers  from  100  to  200  in 
nuiulxT.  These  V)Ookmakers  ure  Hilniittt'd  to  this 
enclosure  !is  uionibers  of  the  ganeral  public,  and  have 
no  rights,  int<>rt>st,  or  control  in  or  over  the  enclosuru, 
nor  have  tb<>y  any  vpeoial  rights  or  privilegea  therein. 
The  bookmakers  do  not  oonfine  thomwSvM  to  nnj 
fixed  apot  in  tho  oudosare.  nor  do  they  nse  any  desk, 
•tO<d.  nmbraUa,  or  tent,  though  any  particular  book- 
maker is  usnally  to  bo  found  iu  or  near  the  same  spct 
of  the  eiiolosnre.  In  this  enclo«nre  these  bookmafc  rs 
oairy  on  businosa  in  coinp'^^ti'iou  wi»h  each  other, 
bettit  g  with  those  of  the  public  who  are  within  the 
enclosure  and  who  may  be  deatroiu  of  betting  with 
them,  whetber  upon  oradit  or  bf  way  of  readj-oMHiey 
liatting. 

Th"  appfllant  brought  this  Ac'ion  as  n  shareholder 
agaiuat  thf  Kemptou  pHrk  liat  '^conrse  Co.,  i^tkiog  for 
an  injunction  to  restrain  tlioni  from  p^rmittiog  the 
endoBure  to  b«  illopally  used  within  the  jueaning  of 
tbe  Betting  Houseci  Ai  t,  1 853. 

It  was  adniittsd  thai  for  a  long  time  before  the 
paming  of  the  Betttng  Aot  of  1853  betting  trans- 
actions of  <hn  same  characti'r  had  been  carried  on  in 
enclosures  at  raceourses,  and  also  that  the  respondents 
knew  and  pemrittod  the  use  whioh  mM  maoe  of  tbe 
enclosure. 

Lord  RussMl  of  Klllo^ven,  C.J.,  before  whom  the 
case  was  tried,  held  that  the  cate  was  not  distinguish- 
able from  Ilawke  v.  Dann,  45  W.  R.  369,  [1897j  1 
Q.  B.  679,  and  granted  an  injunction,  but  the  Court 
of  Appeal  (Kigby,  L.J.,  dissenting)  held  that  the 
enclosure  was  not  a  "  i)lace  used"  by  the  booktaakfTH 
for  the  piirposn  of  betting  witli  perilous  resorting 
thereto,  and  that  the  company  did  not  permit  the 
satue  to  be  »n  nn^d  witbiu  the  meaning  of  section  3  of 
tbe  Act. 

The  plaintiff  appealed  from  this  decision. 

Aaquith,  Q.C,  and  VaufUy,  for  the  appellant. 

Joteph  Waiion,  <^.C.,  and  Stutjield  (G.  W.  MiOkewi 
with  tiMm)  forieipondenta. 

Earl  of  HalsdurY,  L.C. — The  statement  of  claim 
in  this  case  sets  forth  that  the  plaintift"  is  a  share- 
holder in  a  company  incorporated  to  carry  on  tht) 
businesa  of  araceoourae  company,  and  it  asks  that 
an  injimeiion  may  iinae  to  restrain  the  use  of  a  part 
of  the  company'*  pramise*  lor  what  ia  alleged  to  been 
illegal  purposei. 

If  the  purpoRp  for  which  tho  part  of  the  premises 
in  question  is  to  be  used  is  illegal  the  injunction 
ought  to  be  gnnled;  if  not,  the  aetiaa  ooght  to  be 
diimiwod* 

Bfllbn  dealing  with  tiie  substance  of  the  question 
whiob  oomM  np  ou  appeal  from  the  Court  of  Appeal 
to  yonr  JonUdpa,  I  tbink  it  right  to  say  thai  in  wj 
^w  it  ii  ataautttaty  immataiEial  whaa  moUvo  haa 


induces!  the  plaintiff  to  brioj;  tbi^  at  tion.  Oqc*'  it  i» 
brought,  the  court  before  whom  it  oomes  mu^t  d&aio 
according  to  law,  and  the  construction  of  the  Act  of 
P»rliameut  is  a  pure  question  of  law,  and  must 
decided  according  to  it*  legal  construction,  whaterer 
may  be  the  motivaa  and  wiahei  ol  the  Mipsetifa 
1 1 1  igant«.  Th9  fortt  in  wUoh  the  qneation  ariiH  aafl 

the  facts  provf-il  c,r  adiuitted  luay  afTev't  tbe  dfttcnuiiis- 
tiuu  uf  the  partiuiilar  ca^e  and  iUs  aaLuSequeut  authority 
as  governing  other  tr.^n«action8,  but  the  coostructioa 
of  the  Act  of  Farliauieat  must  b'  the  same  upon 
whatever  fiHjts  the  qufstiou  of  its  oouatructiun  ari»ess. 

It  has,  indeed,  been  aigued  that  the  biatocy  of  tht 
legislation  and  of  the  fiwrfs  which  gave  rise  to  flw 
euaclnjent  may,  iu  ^-iew  of  the  preamble,  aff-?-:*.  the 
coniitniction  of  tho  Act  itself  ;  but  though  I  J  j  not 
deny  that  such  topics  may  usefully  be  employed  ti> 
interpret  the  meaning  of  a  statute,  they  do  not,  io  mj 
view.  affOKd  conclusive  argument  hoe.  Two 
poaitiona  are  quite  dear— one  that  «  pwamWa  my 
aJferd  naefnl  light  ae  to  wlwt  a  statute  inteodt  Id 
reach,  and  another  that,  if  an  enactment  is  itaelf  dflir 
and  unambiguous,  no  preamble  can  qualify  or  eat 
down  the  enactment ;  mi  l  iti  this  case  it  appears  to 
uie  that  the  question  must  lie  decided  upon  the  wjrdi 
of  the  statute,  and  upon  the  facts  which  are  not  aud 
never  have  been  oonteeted.  Indeed,  apart  from  tbs 
historical  queationa  wlddi,  for  the  rea«ona  t  bav» 
given,  I  dinoiss  from  my  consideration  for  the  present, 
it  would  be  idle  indeed  for  anyone  to  contest  what  t 
suppose  is  true  of  every  raoe-meeting  in  tJie  county, 
Mid  not  only  applicable  to  this  particular  c&sc. 

In  Haying  this,  buwever,  I  think  it  is  right  to  a^id. 
that  I  do  not  see  the  least  loondation  for  the  snggw- 
tion  that  any  fact  or  aiganaat  haa  haan  kept  badk  or 
miace^esaated.  The  atKoment  ha*  oertainly  batn 
oondnoted  wlfh  gnat  abOi^  and  eameetneis,  as 
indeod  was  to  be  1  \ .    'ed,  oonsidnng  who  wantta 

learned  counsel  wiiu  argued  it. 

Now,  the  words  which  it  appears  to  me  your  lord- 
ships have  to  construe  are  these:  (1}  no  house, 
office,  room,  or  other  place;  (2)  ahall  be  OpMMd, 
kept,  or  used ;  (3)  for  the  pscpoae  of  the  owner, 
ooenpier,  or  keeper  thereof,  or  any  peiaoa  naing  the 
satuH,  or  auy  person  procured  or  employed  by  or 
acting  for  or  no  b<'balf  of  such  owner,  occapier,  or 
kee^r,  or  j>ersou  using  tbn  - 1  nc;  or  of  (t  1  uiy  {>er-<  .u 
having  the  care  or  uituiagement,  or  in  any  matmei 
aandiwting  the  business  tiiaraof ;  (5)  betong  with 
person*  raaortiog  thereto. 

I  will  diacnaa  presently  the  i«*t  of  the  aeclion,  aal 
in  discussing  this  part  of  it  I  will  postpone  for  th* 
moment  all  th«  words  oxct-pt  "  owner"  or  "occupier" 
Hi  r  li  1  t  ]ii  ike  clear  what,  in  my  view,  id  the  suli- 
htantial  sense  of  tbe  enactment.  I  will,  uf  cx)iir»«, 
deal  with  the  other  words  in  detail,  and  particularlj 
with  the  words  "  person  nnng  the  same  " ;  bat  let  ut 
first  see  what  is  the  sabetanoe  of  the  enaotment.  It 
prohibits  opening  a  house,  &c.,  for  the  purpoee  of  the 
own<>r  or  occupier  betting  with  persons  resorting  to 
tli<  1,  ise  so  ofiened.  It  doos  not  prohibit  batting. 
It  (ioe4  not  aiTeist  to  deal  witli  the  btsttiug  of  people 
unconnected  with  tho  house,  betting  tnttr  $r. ;  and  it  ii 
obvious  that  unless  some  uf  the  words  which  I  bavs 
omitted  oan  be  held  to  enlarge  the  natoftt  of  1h* 
offbnoe  otaated  by  th«  woida  I  have  qooted,  none  at 
Uie  feots  proved  shew  tbe  owner  or  ooenpier  of  tbe 
jilace  in  question  to  be  bvtting  or  ready  to  bet  with 
the  [lertioLia  resorting  thereto.  The  owoer  or  occapier 
has  no  interest  in  any  bef,  and  is  in  no  way  cod- 
cemed  with  any  bet,  and  whatever  may  be  the  nttont 
of  the  place,  which  to  my  mind  i*  anothtr  qnWltMli 
the  tranaaoUona  deaairibed  in  the  oaaa  nra  in  ao  am* 
beta  with  tha  owner  or  oconpifr  of  tba  plaoe  in  qoa** 
tiou.  Thay  avabalaAilras  by  a  great  niaaypaopi* 
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w\)r>  re<!rrt  t/  th^  pla<.>e,  but  ha  VP,  sa  I  have  s«id,  no 
r«»latiou  nt  Jill  to  the  owiipr  or  oc<mpipr  thereof. 

This  apjieare  to  me  hi  ;  l:iin  that  I  think,  but  for 
tbo  word*  "  or  portion  uaiiig  the  itauie,"  no  que«tioa 
would  ever  have  arisen,  and  it  is  material  to  see  what 
thwe  modi  import.  Ifc  inU.  be  obMmd  tbat  th«M 
word*  ooenr  ua  wa  altemativv  to  tfaflown«r  of  flu 
piftfv? — I  supply  the  words  *"  of  tho  place  "  by  necea- 
owry  coristructiiin — the  "occupier"  of  tlie  place,  the 
••  ki  I  ]  ijf  thu  place,  or  any  person  using  tho  plat  '' 
theee  are  all  pot  in  one  category.  Then  comes 
anotber  enomeratioo  of  pAtsons  exiployed,  and  again 
language  is  exhausted  to  fix  reeponaibUity  upon 
talBan,  mMiageii.  or  otber  peraont  in  uaj  " 
conducting  the  business  thereof. 

I  think  it  is  clear  that  what  the  statute  is  dealing 
with  bnre  istbecaseof  persons  who  are  in  control  and 
occupation  of  the  place  which  is  asauwed  to  be  the 
betting  establishment.  Tlie  comiuctiog  of  the  busi- 
oeas,  whether  master  or  servant,  i«  the  tbuog  made 
nlawful,  and  the  busin«n  to  that  of  a  bettiog  boose 
or  place  to  whkli  people  can  resort  for  the  paraoM  of 
betting,  not  with  each  other,  but  with  the  bettiDg 
establishnif  Tit. 

It  is  tho  omploytuent  of  the  words  **  lining  the 
^ame  "  which  to  my  mind  has  led  to  the  Jiiference  of 
opinion.  Thoee  words,  unless  explained  by  the  cuii- 
tttt,  ere  necessarily  ambiguone,  Tn  one  sense  every 
peraon  who  enten  the  endoeme  nees  it ;  but  be  does 
not  nee  ft  in  the  ebereetm  of  owner,  keeper,  manager, 
or  conductor  of  the  business  tliereof.  Tbe  betting 
niHii  in  his  use  of  tbe  place  differs  in  this  riit>pect  in 
11  from  any  oth<>r  member  of  the  public  who 

enters  it,  and  who  neither  does  nor  intends  to  bet.  It 
ie  the  penowd^  of  the  betting  man  and  not  his 
being  in  any  particular  plaoe  whioh  affords  the 
opportunity  of  netting,  etuf  s  mall  wfao  walked  along 
a  public  road  shouting  the  odd^  in  tho  way  here 
described  would  be  doing  exactly  the  same  thing. 

It  ia  nothing  to  the  jiurpose  that  thfr-  nro  a  great 
many  of  them  who  may  be  found  iii  tbis  enclosure; 
there  is  no  business  being  conducted  by  a  keeper, 
owner,  fto.,  in  the  enclosure.  Bach  betting  man  is 
kimaelf  conducting  his  own  business  of  m  liettnig  man, 
•ad,  as  I  have  said,  his  betting  is  in  no  way  connected 
with  the  plaoe,  except  that  he,  as  well  as  other  people 
not  betting  men,  are  there. 

It  is  here  that  I  am  unable  to  follow  tbe  re&souias 
of  my  noble  and  learned  friends  Tjord  Hobbouse  and 
Idxd  Davey.  They  both,  if  they  will  forgive  me  for 
aftyingso,  employ  tlio  word  "use"  in  a  double eeoee, 
1^  noble  friend  Lord  Hobbouse  admits  the  word 
**  tue  "  is  ambiguotis,  and  limits  it  by  such  words  as 
"  deltherat^,  oeeigned,  and  rept-ated " ;  but  to  my 
Qund  theae  words  mi»8  tho  point.  It  is  not  the 
repeated  and  desigm  1,  hs  distiug^shed  from  the 
oasual  or  iofrequent,  use  which  the  employment  of 
thiilPOidindqpOtte  hint  but  the  character  of  the  use 
>•  ft  we  Ibf  Bome  perMn  having  the  dominlnn  end 
eontedl  oferfhe  pbMw.  and  eondnotiDg  tiie  bMbiMof 
a  betting  ertablnhmwil  with  the  penom  leiorting 
thereto. 

My  noble  and  learned  friend  Lord  Davey  gives  as 
the  prohibited  purpose.  "  using,"  without  any  auch 
qoijlBoBtioo  as  I  have  been  tMMMOuring  to  explain 
— Mbg  ft  hooee  for  the  pmpoee  of  betting  with 
pereooe  who  raeort  thereto.  It  ia  npon  thin  point 
that  I  think  the  whole  qnrstion  turns,  and  I  think 
here  there  is  no  sucb  betting  establishmnnt  at  all  as  is 
aimed  at  by  tho  Ty^g^slature,  and  no  keeper,  owner, 
&c.,  who  bets  with  anyoue.  As  I  have  said,  I  can 
vnteetand  no  one  of  these  betloie  to  be  differoit 
fkom  ftnjr  otber  olase  of  bettonre.  Th^  do  not  in  way 
I  own  or  keep  the  coioloenre  diflnentiy  ftopn  the 

In  tmtli  tber  en  eU 


persons  resorting  to  this  plaoe,  and  the  other  class 
aimed  at  by  the  statute  do  not  exist  at  all  in  these 
transactions.  Tho  man  who  takes  tbe  admission  fe« 
neither  knows  nor  cares  whether  the  man  who  pays 
for  his  admission  bets  or  no. 

I  em  not  oertein  that  I  enpredftte  the  diatinotkm 
whidh  I  observe  ie  aonght  to  m  drawn  between  what 
are  called  professional  Vtting  men  and  other  men 
who  bet.  In  respect  of  games  which  ])eoplo  play  for 
amusement  or  piv,  tlii>  distinction  is  mt^Oligible 
enough  ;  but  all  people  who  bet  for  money  mean  to 
win  mouey,  and  whether  it  is  for  fhe  sake  of  a  living 
or  for  the  eeke  of  addiog  to  mim&f  which  the  bettor 
alieedy  poeeaena  eeema  to  me  en  dtogeCher  ffltMny 
distinction. 

The  second  part  of  the  section  is  in  strict  accord- 
ance with  what  I  'ii  iv<  suggested  as  tli n.e^uingof 
the  statute.  It  assumes  a  place  or  estabhshmcnt  for 
receiving  money  or  some  valuable  thing  being 
received  by  or  on  behalf  of  an  owner,  occupier, 
keeper,  or  person ;  here  tiie  ttfttute  uses  tho  words 
"  as  aforeeaid,"  "  that  is  pereon  using  the  same,"  for 
the  consideration  for  any  assurance,  xmdertakiog, 
promise,  or  agreement,  exjiress  or  implied,  t  )  j  ay  or 
give  thereafter  any  money  or  valuable  thtKg  on  any 
event  or  contingency  of  or  relating  to  any  horse-race 
or  other  raoe,  fight,  game,  sport,  or  exercise.  Then 
every  hotise,  office,  fOOnt,  or  other  plaoe  opened,  kept, 
or  used  for  the  narpoaea  aforeaaid,  or  anj  ol  them*  ia 
hereby  dedarafl  to  be  a  eomoon  nniMnoe,  nd 
contr-ary  to  law. 

It  seems  to  lae  clear  that  the  thing ag^uust  which  the 
enactment  is  levelled  is  any  plnce  used  in  the  sense  I 
have  explained.  There  must  be  a  business  conducted, 
and  there  muatbotn  owner,  occupier,  manager,  keeper, 
or  some  othorperaoii  who*  if  Iheae  deaigniUiona  do  not 
apply,  muat  neverthelew  be  eone  other  peraon  who  ia 
analogous  to  and  is  of  the  same  genus  as  the  owner, 
keeper,  or  oocupier,  who  bets  or  is  willing  to  bet  with 
the  persons  who  resort  to  his  house,  room,  or  other 
place.  In  this  view  it  is  not  an  offence  under  this 
Act  of  Parliament  to  allow  persons  to  assemble  for 
the  purpose  of  batting  with  each  other ;  there  ia,  upon 
this  hypothesia,  no  hnaineM  being  ooodnoted  all. 
"Hie  dilnrent  betting  people,  or  each  individual  bettor, 
is  oondncting  bis  own  nosineas,  and  doing  it  in  a 
house  used  indeed,  but  only  used,  just  as  he  might  do 
it  on  the  racecourse  or  on  the  high  road.  There  is  no 
betting  eataiMiahment  at  all,  ana  tihan  ia  no  keeper 
of  one. 

I  do  not  think,  therefore,  that  the  important 
question  ia,  What  is  a  "  place "  ?  I  think  in  this 
respect  with  Rigby.  LJ.,  that  any  place  which  ia 
Suffidoutly  deHuite,  and  in  which  a  betting  establish* 
meot  migbl  b*«  conducted,  would  satiafy  the  words  of 
the  statute.  But  I  think  not  only  that  this  ia  the 
cotistructionof  tbe  words  to  which,  of  course,  we  most 
apply  the  meaning  whioh  the  Legislature  hii  in- 
tauded,  if  we  oen  And  it  ont,  but  I  dink  itiaranan- 
alde  andinaoeordanoe  with  good  aeoaettat  the  woida 
should  be  so  construed  and  so  limited.  Every  game, 
sport,  or  exercise  is  included  in  the  section,  and  I 
suppose  there  is  liardiy  any  uncertain  event  which 
its  of  great  public  interest  on  which  bets  are  not 
frequently  made. 

Take  a  boat-iaoob  Ereqwne  who  haa  a  field,  or 
garden,  or  house,  or  rkMMn  etrf  lata  it  for  the  day  of 
the  race  may  be  perfectly  certain  that  some  of  the 
people  who  go  there,  if  they  go  in  any  considerable 
numbers,  will  bet,  not  indet'l  will,  the  owner  or 
occunier,  &g.,  but  with  «iome  one  or  more  of  the 
people  who  are  there.  Is  each  of  such  plaoao  a 
common  gaming  house,  and  subject  to  the  pcoviaiOiDa 
of  tbe  law  recited  in  seotion  2,  and  aoonunon  nnia 
IF  It  aama  to  mt  that  aodh  ft 
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atrncb'on  would  subject  a  prfrit  inany  perfectly 
innocent  people  to  ereat  iuconveuienue  and  dauger 
when  they  neither  had  nor  intended  to  have  any 
oonnection  with  betting  honiw  or  imj**»^g  Miitlitgnim 
to  betting  hoosM. 

T  have  n<4pd  the  phra«e  "innocent  trri]-l\"  1  y 
which  I  mtsan  people  who  neither  bet  nor  witvh  to  btt; 
but  it  is  ob'v'ioiis  that  the  Legislature  haa  not  pro- 
hibited betting  at  all,  but  prohibited  keeping  a  hoOM 
for  betting.  I  do  not  again  go  through  tibe  list  of 
words  which  follow  "  house,"  because  I  have  already 
sufficiently  explained  the  construction  I  phice  u^u 
them  all. 

It  is  not  very  obscure  why  the  Tr9gi»latqrB  luM  nifld 
80  many  words  to  express  it«  UMndng,  and  I  limvo 
difided  the  words  into  five  paragraphs  to  show  what 
bat  been  the  cause  of  this  multitude  of  alternatives. 
Suppose  the  thing  intended  to  be  prohibited  ia  what 
in  my  oonstruotiou  of  the  section  it  is,  and  suppose 
the^  Legislature  had  not  provided  for  ^1  the  after- 
nativeet  and  the  section  bad  run  thus.  "  No  house 
lluU  be  kept  for  the  purpose  of  the  owner  b«-tting 
with  persons  resorting  tliereto  "  :  the  Legislatnre  of 
course  had  to  provide  for  the  plaoe  not  fulfilling  the 
legal  meaning  of  a  house;  so  follow  the  word^. 
"  offioe,  mom,  or  other  place."  It  had  to  provide  for 
•ay  evasion  of  the  word  '*kept  "  ;  so  we  have  the 
words  '*  opened,  kept,  or  used." 

Then,  iu  like  uiauuer,  thti  person  oettiug  is  to  be 
got  at,  whatever  form  he  assumes,  betting  on  behalf 
of  the  betting  eeteldiahnent;  80  we  them  get  "owner," 
*'  oeevpier,**  **  keaper.**  ■*  penon  mbg."  Then  enother 
pvrtsinn  occnrred  to  the  uiind  of  tbf  rlrnfrBm  in,  and 
he  proceeds  to  d«'al  with  any  jiersou  employed  by  or 
acting  on  behalf  of  the  claJit.es  previously  described, 
or  any  person  having  the  care  or  maaageiaent  of,  or 
in  any  manner  conducting,  the  bosiness  thereof ;  eo 
that  all  through  there  must  be  a  business  condnrtrr), 
and  a  place  connected  with  that  business  that  tLe 
person  owning  ifc  ie  belln^r  wilh  the  pctWMW  xwovting 
thereto. 

I  do  not  tliiuk  it  is  important  to  go  through  all  the 
Oaees  which  have  been  brought  before  the  courts  upon 
thia  Rubject,  partly  because  so  many  of  them  have 
been  decided  on  the  spetial  facts,  which  have  not 
tendered  it  ueotmmty  to  decide  the  exact  question 
now  before  your  lordships,  and  pertly  because  I 
think  A.  L.  Smith,  L.J.,  has  suooseded,  in  his 
InoinMMu  judgment,  in  ehowng  that  no  Ins  than 
eight  very  learned  ja(lg<'.s  hav«  0(<n**trued  the  statute 
in  the  way  that  it  appears  to  lue  it  should  be  oou- 
stmed,  and  the  case  now  comea  before  your  lordships 
in  a  fonn  that  undoabtedly  demands  the  deoision  in 
fevovr  of  one  vfew  or  llie  other;  but  as  Uttt  eaee  of 
Jf'vrh"  V.  7)«j<;i  is  said  to  have  given  rise  to  this  litiga- 
tiou,  i  w-ush  to  examine  the  grounds  of  that  deoimou. 

I  am  unable  to  accept  the  reahouiiig  in  that  case 
{Hawke  v.  Dunn),  nor  do  I  think  it  i»  consistent  with 
the  previous  authorities  or  with  itself. 

In  the  first  place,  T  find  that  reliance  is  placed 
upon  the  fact  that  the  bookmakers  who  bet  are  pro- 
fessional bookmakers. 

I  know  of  no  oaaon  of  construction  which  can 
introduce  such  wovde  into  an  Act  of  Parliament,  and 
oertainlv  there  are  no  wucix  words  here.  I  cannot 
donbt  that  if  the  prohibited  thing  is  done,  whatever 
that  prohibittsd  thing  is,  by  a  person  who  does  it  for 
the  first  time  iu  his  life,  he  is  just  as  amenable  to  the 
law  as  though  he  had  been  for  muay  jmn  in  the 
practice  of  It.  IM  *  ami  Open  »  booss  for  soeh 
a  purpose,  and  tiwog^  be  never  In  fad  made  a  bet 
or  received  a  deposit,  though  t1,  |>r  f  might  be 
difficult,  yet  the  offence,  ii  prove<-i,  nu  dd  be  con- 
summated. 

At  the  end  of  the  judgment  (in  Mauike     X>afiii)  I 


find  these  wonlH  :  "  Th*'  Uw  do.--?,  not  forbid  bettiaf 
it««U,  nor  is  the  business  or  avocaUou  of  a  bookiuk? 
necessarily  illegal,  but  what  the  LegisUtore  has  for- 
bidden,  and  what  it  haa  prooounoed  to  be  iliscsl  iitte 
use,  by  those  who  maite  a  trade  and  buineiB  sf  hsHaf, 
of  any  place  for  the  purpose  of  bettinp  with  'j-ersoLs 
resorting  thereto."  I  will  not  agwu  ref^  u>  Ha 
faUadons  employment  of  the  word  "  use" ;  whst  I  iJ 
present  insist  upon  is  the  seteoting  of  m^vmm 
udieated  by  the  words  as  if  the  Ad  frf  PkrBMMt 
had  made  any  difTerence  between  differnit  d^ass  of 
persons,  and  as  if  professional  bettors  wm  m  icj 
different  positioB  horn  soy  olhar  memlMn  oi  ftt 
pohlio. 

In  another  part  of  Uie  judgment  I  find  the  Imitri 
judge  saying  :  "  In  my  opinion  to  Umit  the  uiiiiiiig 
of  the  words  '  other  place '  to  tome  other  ph» 
tjui-ifm  generis  with  a  house  or  ofHc*,  would  ha''  lie 
effect  of  defeating,  not  of  furwardiog,  the  ob]K(  ot 
the  L^fiaiafore^  and  I  cannot  imagine  that,  vi'-^ 
the  desire  to  suppress  that  kind  of  betting  msetinsii^ 
in  the  preamble,  it  was  in  contemplation  to  itai  it 
a  kind  of  sanctuary  iu  a  betting  riog  cr  iu  snyotb** 
place  not  rjmdem  genera  with  a  house  or  ofioe."  He 
mischief  recited  in  the  pieaobls  is  the  c^teniit;  d 
phMes  called  betting  lionaas  or  ofissi,  sad  tfa* 
receiving  money  in  advanee  bj  the  ovmb  « 
M  L  ij  i^rs  <  f  Buch  houses  or  offices,  or  by  ctii'^ 
persons  acting  on  their  behalf.  The  leaned 
makes  his  meaning  dear  when  he  b^:in<  by  urbg 
that  "  one  of  the  practiose  deen»ed  to  be  objectiozMit 
and  iojarioos  was  that  ot  what  is  known  at  nmj' 
money  betting— viz.,  that  the  person  making  tb*  k< 
deposited  with  the  bookmaker  the  moD^  vUA 
he  was  disposed  to  adventure."  Thia  is 
insertinR  by  oonstruoUon  words  which  are  not  tiare; 
the  woras  of  the  statute  are  *'  ownsn  or  o»BS|iiw  rf 
such  houses  or  ofBces." 

I  certainly  sbould  have  thought  that  if  ttn  *• 
wore  to  be  argued  upon  the  proanihle  alone  thw* 
not  mnch  room  for  doubt;  with  the  actual  eudc; 
words,  howenrair,  I  bave  myself  endeavoured  u>  d«l- 

The  oommentary  on  DoggeU  v.  CaUenUt 
13  W.  R.  160.  n  0.  B.  N.  8.  669,  in  Ex.  C*.  U 
W.  H.  300,  la  C.  B.  N.  S,  7G'>,  seoms  to  *ugsr*?t  ^ 
a  different  thing  is  aimed  at  by  secUon  \  thAO 
which  is  included  in  section  2.    I  entirdy  agiw  *^ 
what  Bleokbum,  J.,  said  on  that  case^  bet  bis  ^ 
tion  is,  I  think,  appltoiAle  to  tiie  oaaa  nowesdw* 
cuwon.    I  oriiinot  suppose  that  the  very  Sam*  tltr^ 
was  not  tnteiid>'d  t*>  b«  aiiue<i  at  by  ail  the 
and  the  rea«ouirg  of  the  Irameo  judge  ^v-- 
that  a  Cerent  cUm  of  tranaactMm 


ahued  at,  so  ttiat  the  deoiaton  of  Boggttt  t.  ^'^•^ 
might  be  reconciled  with  the  view  that  he  \.w»f 
entertains,    upon    the   ground    that    tht   q  .iiO* 
did  not  arise  upon  section  I  but  uj^>ou  v?" -  m 
I  am  unable  to  concur  with  any  such  vav.  IV 
offence,  whatever  it  is,  is  created  by  ^cticaa  ■ 
and  2.     The  other  saotions  in  the  Act  •Pf»|7^* 
corollaries  from  the  commission  of  the  offenee, 
think  it  would  be  iuiffossible  to  recv>ncilo  A^^^  ' 
Cattem*  with  the  view  of  the  lram«d  yi&rt.  ^. 
SuppOKng  tiiiat  section  4  is  not  ancillary  to  as<i 
but  a  new  rsnkedy  in  respect  ol  the  sasas  dt«* 
transactions  whidi  are  made  the  snbjsot  « 
eijaotmeiit'  ^  y  ?ri  tious  1  and  2. 

The  atmlogy  which  the  learned  judip*  ' 
between  the  statutes  42  Geo.  3,  c.  119,  4  Que.  4. .  ^ 
a.  flO,  and  theatntnfts  now  nnder  oonatniotiaB,ii.I^ 
rrroneons.  and  aoarslbl  eoDidderatifliioC  tbossM^ 
would  lead  to  an  opposite  conclusion.  The  v«** 
the  Act  Geo.  3,  c.  119,  so  far  as  they  are  nJeviBli* 
,  the  matter  in  hand,  prohibitMl  any  p«nco  ^ 
^ keeping  ai^  '*offioe  or  place"  (or  L)tteciM,«u*^ 
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AiOfr  vJbdch  Uw  laamed  jadge  does  not  seem  to  b«ve 
Botieed — namely,  50  Qeo.  3.  c.  60,  actually  recitea  that 
doubt'^  La<l  arisen  io  respect  of  the  use  of  these  words. 
Tlie  KectioQ  in  that  Act  is  as  follows :  "  And  wheroaa 
donbtfl  havo  arisen  whether,  under  and  by  former 
Acts  passed  from  time  to  tim^  for  gfranting  to  His 
Majesty  a  lOllk  of  money  to  be  nvwd  by  lotteriee,  and 
th»  Acts  oommoQly  called  '  Little  Ooe  Acts '  of  tbe 
twanty'Serenth  year  of  his  present  Majesty,  intituled 

•  An  Act  to  render  morn  tjfFcetiml  tbe  lawn  uow  in  beiug 
for  supprveSBiDg  unlawful  loftorios,'  and  f,l  Ihp  forlj- 
six  oml  yt-ar  of  TTis  present  Mnjesty,  intituled  '  Au  Act 
to  suppress  certain  games  aud  lotteries  not  authorised 
I1J  law,*  the  word  '  ftlace '  mentioned  in  the  said  Acts 
rs^Motively  was  meant  to  d^^iTtf-  any  place  used 
for  tlM  putiKMe  of  dnwfajgtbe  il]e<,Ml  lottery  called 
'Little  Goe '  or  for  the  purj>ose  of  in^siirtiTice  iu  tbe 
lottery  of*  I^ittle  Goe*  or  lu  Jiuywiso  nliiting  th^-reto, 

t  tie  SHiii.  an  nni-loied  building  or  not ;  it  is  thorcforo 
hereby  declared  and  maoted,  that  the  word  '  place.' 
wlion  and  whoro  Iho  saoio  is  msntioned  aud  usel  in 
tbis  asd  ttm  said  MT«r»l  aboTO*Mottod  Acta  idating 
to  the  drawing  of  the  said  illegal  loHwry  called 

*  Little  Goe,'  or  tbe  assembling  of  persons  for  any  of 
tbe  illegal  purposes  mentioned  therein,  or  for  the 
purpose  of  'Little  Goe'  or  lottery  lusurBUco,  sliiill 
be  takeu  to  f'Xteiid  to  and  mean  any  place  iu  or  out  of 
an  enclosed  building  or  premises,  whether  upon  l»ad 
or  water,  where  sooh  illegal  pcaotioes,  or  anything 
relating  thereto,  shall  be  carriM  Ml  Or  attempted  to 
be  carried  on." 

So  that,  notwithstanding  the  width  of  the  words, 
th<'  Legiuluture  found  it  uecesaary  to  (explain,  enact, 
»ud  declare  the  meaning  of  the  word  "  plaoe."  These 
form  part  of  a  collection  of  statuteH  establishing  a 
nuMaopoly  by  tlie  Government  for  raising  money  by 
lotteries,  and  prohibiting  evtry  kind  of  lottery  and 
evevy  **  plaoe  "  iot  satabliahing  any  Und  of  lottery  in 
words  wakth  ate  intendsd  to  be  euaosttieb  To  apply 
Buuh  an  iiualugy  to  such  an  Act  as  your  lordships  are 
now  cojiHideriiig,  wherein  it  is  a'iinitted  that  neither 
l>etting  luir  j)rofi  s^tiunal  betting — if  there  be  a 
differeiicti — is  prohibited  at  all,  seems  to  me  to  be 
erroneous. 

If  J  baTO  pawed  over  the  aiSttoMBti  leUed  upon  by 
oome  of  year  Iindriiips  in  respect  of  tbe  bMory  of 

the  legi-iUtion  and  the  argument  derived  from  the 
mi^cbifi  which  t&e  prewinble  expressly  ncitus  to  be 
ttie  iiiisch:et  «<;'iii.st  which  the  Act  is  direct**!!,  it  ia 
not  that  I  differ  from  or  uodervaiue  the  cogency  of 
those  aijgQments.  I  ooly  desire  to  empluuilse  the 
pcopoeitioa  that  £  sboold  oome  to  tbe  same  oonda- 
aum  as  that  to  wblob  I  have  arrived  upon  tbe 
btognage  of  tbe  statute  itself  if  those  aiiptnisiktB 
were  not  avaOable  to  aid  its  oonatruution. 

For  thes"  rfti.foi.s  I  think  liie  appeal  should  be 
dismiB8bd  with  costa,  aud  I  move  your  lordshij'^ 
•OGOtdiugly. 

I  oogbt  to  add  that  my  much  lamented  and  dis- 
tingaisbed  friend  Lord  Herscholl,  who  saw  my 
judgment,  concurred  in  the  views  which  I  have 
expressed.   And  I  have  a  letter  from  my  noble  and 

learned  friund  the  Li>rd  CliauL«-l!or  of  Ireland  8:iyiug 
tbiit  he  aluo  agrees  with  the  judgment  I  have  pro- 
posed to  your  lordships. 

Lord  Watsox. — I  am  of  the  same  opinion,  and  for 
Bubstautiaily  the  s^me  reasons  which  have  already 
bet  u  expr.  ssed  by  oiy  Dobls  and  laamed  frisnd  tbe 

LonJ  ClKiiicellor. 

Lronl  rioKiiousE.  -  In  slating  to  the  Ilouae  the 
Lonohi-M' Ill's  to  wfiii'h  I  havf  b-en  drawn  in  thii 
dithcult  cit!^,  I  will  endeavour  as  far  as  possible  to 
avi.id  )e|ietitit>iiol  maKfrN  which  have  beSD  frequently 
stated,  tbongb  sone  rspetition  it  necesMTy  to  malu 


my  remarks  intelligible.  I  think  that,  often  as  dfs- 
pntes  have  arisen  under  tbe  Betting  Act  of  1853, 
none  has  arisen  exactly  in  the  jireseut  form.  In 
other  cases  there  liaa  either  been  a  criminal  charge  or 
an  action  to  nKiover  money  as  the  foundation  of  them. 
In  the  present  case,  a  member  of  the  company  which 
owns  the  racecourse  seeks  to  prevent  tbe  company 
from  aainff  its  propectyin  a  way  which  in  bis  view  it 
forbidden  oy  sntnte.  Those  ssotioni,  therefore,  wbtob 
ar-  1  ,  i  dly  aimed  at  occupiers,  managrr?,  or  personi 
filUiiK  Mitier  s^veci  il  characteri,  Mre  not  uow  directly 
Cidled  into  ai'tiuii.  Tiiey  nui8t  be  carefully  con- 
sidered as  throwing  light  ou  tbe  priuuipid  section 
which  contains  the  prohibition  to  whiub  they  all 
refer  and  on  wbiob  they  all  rest  Bot  tbe  part  of  tbe 
Aot  rslied  on  lot  tbe  injnnotion  is  fho  flrst  and 
principal  section,  which  de<jl«reR  in  itnjiersonal  terms 
that  no  i,lace  shall  b(;  used  fur  thn  [lurpose  therein 
described. 

Tbe  section  is  somewhat  involved,  aud  I  am 
disposed  to  think  that  ill  limdBiiDns  have  canted 
some  iuaocuraoy  of  laognoge,  or  even  of  thoBght*  bk 
some  passages  of  the  many  j udgments  dCsd  to  US.  I 
will  first  pick  out  aud  arrange  tbe  material  words 
applicable  to  the  present  discussion.  After  the  pre- 
aoible,  siT'ctiou  1  enactj  :  "  (a)  No  house,  office,  room, 
or  other  place  shall  bo  opened,  kept,  or  lued  (c) 
for  the  purpose  of  tbe  oxmue  ...  {d)  or  any 
person  using  the  same  ...(«}  betting  with 
persons  resorting  thereto."  Taking  the  words  d 
widest  meaning,  I  read  this  as  a  dadaralioa  that  ao 
plaoe  shall  be  tised  for  tbe  purpose  of  tbe  owner  or  (of) 
any  person  using  the  same  (for)  betting  with  persons 
resorting  thereto.  There  is  lo  question  here  about 
the  owner  uning  the  place  for  betting  with  anybody. 
I  have  only  insertm  him  into  my  skeleton  sentence 
for  tbe  purpose  of  showing  how  I  read  into  it  the  pre- 
pgrituaa  «'  of  "  and  "for  "  in  heads  (c),  (d),  and (e) 
— arsaifing  wbiob  mabss  the  grammar  rather  dearer, 
and,  I  think,  will  hardly  be  disputed.  If,  then,  the 
company's  resf^rved  enclosure  is  a  placed  used  for  tbe 
purpose  of  any  per<iion  using  it  for  betting  with 
persons  who  resort  to  it,  it  is  the  thing  moubited; 
it  is  dedared  to  be  a  oommon  nniseBoe  ana  eositEaiy 
to  law. 

The  precise  natore  and  nse  of  this  enoloeare  b  to  be 

leamedfromthe  company'sdefenoeand  from  particulars 
of  description  put  in  by  thom.  I  will  state  what  seem 
t*^  mo  the  material  points.  It  ia  about  a  quarter  of  an 
acre  iu  extent.  It  is  uncovered,  except  that  on  tbe 
side  furthest  from  the  raoeooorse  is  the  grsnd  stand — 
namely,  tiers  of  seats  with  a  roof  over  tbem.  .All 
people  are  admitted  to  the  raoeoonne  on  payment  of 
Is.  or  2s.  6d.,  according  to  tbe  occasion.  All  people 
are  admitted  to  the  enclosure  on  such  further  piyment 
as  will  make  up  £1,  The  number  of  p'  s  xd- 
mittcd  on  race-days  varies  from  itH)  to  2,OU0.  Aiuoug 
them  are  professional  bookmakers,  varying  from  100 
to  200,  baving  no  special  right  there,  and  admitted 
only  as  other  people  are.  Of  the  general  paUio 
the  greater  number  go  there  for  the  purpose  of 
backing  horses  with  bookmakers.  A  certain  number 
do  not  bet  ttt  all.  The  bookmaker  is  accompanied 
by  a  clerk,  who  assists  him  iu  hiis  transactions.  He 
does  not  confine  himself  to  any  fixed  spot,  nor  does 
he  use  any  such  apparatus  as  a  desk,  stool,  umbrella, 
or  teat,  tho.igb  any  partiaailar  bookmaker  is  usually 
to  be  found  in  or  near  the  saine  part  of  the  enolosare. 
Some  minor  points  are  mentioned,  aud  varioos  modes 
of  betting  explained ;  but  I  do  not  think  that  much 
more  light  is  thrown  on  the  nature  of  the  place  than 
by  the  main  incidents  which  1  have  mentioned. 

We  have  it,  then,  that  iu  this  small  epAce  of  a 
quarter  of  an  acre  thera  collect  habitually  on  riMse- 
,  days  a  number  of  peisoos  whose  oelliag  is  to  make 
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bet§  with  anybody  who  oomfis  to  tbom  ;  that  thf-y 
may  numbor  200,  evah  with  his  clerk,  mtiking  4(X) 
persoas  out  of,  at  most,  2,000,  wboM  busiueiw  ia 
batting  with  the  pablic ;  that  theiv  Mret  i»U  abort  of 
100,  makiiigt  witli olerk*.  300  aiioh  panoot;  tlukft  tha 
graator  namber  of  the  otli«r  p«nmu  vtdnf^  the 
eucloBure,  who  may  500  or  may  bo  2,000  in  the 
course  oi  thn  day,  go  there  for  the  piiri)ijst>  of  doing 
business  with  tbeje  bookm<ikers ;  m  l  t  i  it,  though 
they  walk  abjut,  each  of  tht  bookcuakers  ii  usually 
to  be  foani  in  the  same  part  of  the  eDclotaxe.  Tour 
loidahipc  aro  the  jadgM  of  lw)t  ia  thia  om«.  What 
infafMiM  ma  yaa  dnw,  tacoBf/b  titat  the  flodociira  14 
Imomi  to  pMtsons  doiuroug  of  making  bets  as  a  place 
wbara  thfly  can  at  once  fiad  those  who  will  gratify 
thiiir  desiri' ;  kn  l  tliat  the  business  is  regular  and 
methodical,  ciirriod  on  in  a  deEued  area,  which  is 
■mail  comp.iroi  with  the  numbers  who  use  it  for 
bettiog,  and  in  which  each  profwional  betting-man 
qbh  1w  at  onoa  found  by  anybody  who  wants  him 
witlun  a  fair  yards  of  the  i^ot  on  whidi  he  is 
aoenatomed  to  stand  f 

Applying  the  expre«8iou8  of  the  statiit**  to  the  facts, 
Rud  taking  the  words  in  their  ordioarj-  and  reasonable 
sonse,  it  seems  to  me  impo^siblo  to  deny  that  tho 
enclcH^ure  is  a  "  j)lacekept"  (by  the  company])  and 
"used"  (by  them)  "for  the  purpose  of  persona" 
(bookinaketa)  "  naiiig  the  same  for  the  purpose  of 
Mttbg  trith  pttMos  Miorting  thereto"  (i.e.,  with 
that  larger  number  of  the  public  who  go  for  the  sake 
of  bettine  with  them),  or,  convertiely,  that  it  is  k(>pt 
and  used  by  the  company  for  the  purpose  of  that 

Cater  number  of  the  public  using  it  for  betting  with 
bookmakers  who  resort  to  it.  TIm  words  apj>e»r 
to  aaeto  deeoiibe  the  oaae  of  this  eDdoenre  so  readily 
aod  fitly  that  itu  inoiiabenton  the  company,  who 
d'-nj'  that  the  uio  in  illogal,  to  adduce  very  strong 
rtjjisous  for  liulding  that  ttie  words  art*  usfd  in  some 
sense  much  more  rc8tri<_-ted  than  the  sense  which  thoy 
are  calculated  to  bear  accor  ling  Uj  the  ordinary  use 
of  laogoaga.     That  they  undertake  tO  do  an 

oumlnatiMi  of  the  rest  of  the  statute. 
It  ii  said  that  aome  limttatioii  mnat  be  plaoed  on 

the  generality  of  the  words,  for  otherwise,  seeing  that 
betting,  like  every  other  human  action,  must  be  iu 
aome  place  or  other,  which  for  the  moment  wou'  1  t 
used  for  that  purpose,  it  would  result  that  all  betting 
would  be  prohibited.  That  is  a  thing  irtuch  the 
Legislature  has  never  attempted.  In  the  year  1845  it 
was  enacted  that  a  bet  should  not  be  the  basis  of  a 
Oootract  as  it  used  formerly  to  be ;  but  it  remains  a 
perfsctly  legid  act.  That  argument  is  repeated  many 
times  in  various  forms  of  language,  and  to  show 
precis^^ly  what  it  is  I  cannot  do  better  than  read  a 

KMAg^  from  the  weighty  judgment  of  the  present 
aster  of  the  Rolls  :  "  No  person  can  bet  except  m  some 
plaoe  or  other,  and  whenever  he  bets  iu  aoy  place  he 
uses  that  plaoe  for  betting.  To  construe  '  other 
place*  or  *plaoe*  in  tta  oraJnary  sense  of  any  and 
every  plaoe  where  persons  can  or  do  bet,  would  involve 
an  absolute  prohibition  of  betting,  and  would  havo 
ri'nderod  it  quite  unnecessary  to  8{)e<_ify  '  betting 
hou«ea,  rooms,  or  ofBoes.'  But  the  Legislature  clearly 
did  notialtnd  to  prohibit,  and  has  not  prohibited,  aU 
batting,  nor  even  all  bettiBg  fay  pecioiii  who  deposit 
their  atakea.  Some  fimitotuni  mnst  therefore  be  put 
on  tho  expression  '  othor  jilace'  or  '  pla:'e.'  " 

Now,  Dpeaking  with  great  dnference  to  •so  clear  an 
infoHect,  I  cannut  help  thinking  that  the  argument 
would  not  have  been  put  in  this  way  if  it  had  not  been 
for  the  involved  structure  of  section  1,  or  if  the  sen- 
tence bad  been  kept,  as  it  were,  displayed  bef(}re  the 
fyei  of  the  oommeutator.  The  ordinary  sense  of 
"place"  is  not  to  moari  any  and  every  plac>'  where 
persons  can  bet.    Tite  ordinary  sense  is  a  portion 


of  space,  and  as  applied  to  the  eartli  we  Uv»  on,  t 
j>ortion  of  that  earth.  But  the  moment  the  ii«-i  of 
betting  is  introduced,  other  words  of  section  1  corns 
into  play.    Tb»  L|gisl«tore  has  not  left  us  to  deal  vitlt 


"plaoe' 


or  m  the  abstract.  It  baa  joinaii 


otaer  words,  and  eo.  a*  I  ddnik,  wsfally  deawihsd 

and  confined  the  meaning  of"  plaoe."  If  the  pr»ctit»» 
complained  of  is  that  of  the  owner,  occupier,  manager, 
or  J  -  rsons  iu  like  position,  the  meaning  ia  confit;i-il 
within  a  very  narrow  couipass.  In  the  c^s<e  befi^e  m 
we  have  a  wider  mige  g^veo  by  the  word  "  pen>at." 
Still  there  is  a  qualincation  of  ue  word  "  plaor,"  sod 
it  is  one  which  seems  to  my  understanding  tobaressoa- 
able,  intelligible,  and  definite  enough  to  ascertain 
and  to  apply  to  the  facts  of  ^«oh  caae.  To  fall  within 
B<(f;  11  1  tli*>  place  must  br  used  for  the  purpose  of 
anyone  using  the  same  for  bettinf  with  persom 
resorting  thereto.  That  is  true  of  only  a  very  limited 
number  of  places.  We  have  not  to  constrae  the  word 
"  place,'*  Dot  the  compound  tarm  **plaoB-iised-fer- 
the-purpose."  I  agree  that  we  man  ooosider  the 
mecming  of  the  woiu  "  tised  "  and  the  meaning  of  the 
word  "  purpose,"  but  if  we  fii:  l  -lint  when  those 
words  are  interpreted  in  senses  geiui.iuu  to  the  subject- 
matter,  and  in  accordance  with  common  usage  they 
give  a  reasonable  limitation  of  the  word  "  plaoa," 
why  sboold  we  quit  the  safe  ground  of  the  statutory 
words  and  (O  Mout  seeking  for  limitaHnns  of  oar 
own,  which  wmA  be  oonjectoial  f 

The  most  c  imoion  limitation  impnod  on  the 
gfenfriility  of  the  word  "  place  "  by  thost>  who  think 
it  needs  more  limitation  tli m  i>  ■^upplied  by  the  worii 
irinn(Mliat«Iy  oanneoted  with  it  is,  that  it  must  be  akin 
rJuMil'-m  ■jfuerit  witii  its  companions,  "  house,  ottos^ 
room."  if  tho  genua  selected  is  wide en<>ugh  in  raagi^ 
1  agree  ;  but  that  does  not  go  far  to  solve  the  probleai. 
That  it  must  mean  sometniug  other  than  a  home, 
office,  or  room  the  words  conijiel  us  to  admit,  aui  I 
think  nobody  denies  it.  To  tind  out  what  it  means 
that  is  not  a  house,  offioe,  or  room,  and  is  yet  in  the 
view  of  the  law-makers  of  the  same  nature,  the  8tatat« 
itself  u  our  guide;  not  in  sidelong,  indirect  lighta 
thrown  by  other  seetiaos  addressed  tootbw  pto ts  of  tbe 
subject,  but  in  the  express  words  of  this  section,  which 
are  directly  addressed  to  the  very  root  of  the  subject 
Tf  motbt^r  place  i.s  defitiito  enough  in  area  for  idetitifi- 
cation,  if  it  enables  its  users  to  carry  on  their  basiu«ii 
as  a  house,  office,  or  room  would  do,  and  if  the  use  of 
it  prodooes  the  ssme  results  to  betting  people  ss  s 
hooss,  offioo,  or  room  wonld  do^  it  is  of  tho  aaaat 
genus  or  natmre  as  a  bovss,  oBoo^  or  room,  and  It  il 
struck  at  by  the  Act.  And  I  think  that  is  the  kb>d  of 
place  which  is  designated  by theexprfssion  indissoluMy 
linked  with  it.  **  place-used-for-the-purpose "  ;  an  i 
that  the  other  limitations  which  have  been  suggrgtM 
to  exclude  such  places  as  this  enclosure  are  not 
warranted  by  the  terms  of  section  1 ,  and  SKO  not 
called  for  hy  soy  fear  of  onteasonable  oonasqaanoti. 
With  these  remarks  on  the  insnffleleney,  as  I  think  it, 
of  the  criticisms  on  the  word  "  place  "  Bepar»te<l  from 
the  context  from  which  the  statute  never  separates  it, 
I  ptiss  on  to  examine  tho  words  of  qnaiiftartion  wot 
in  the  statute. 

Tbe  plaoe  must  be  used  for  anvKpose  before  it  eaa 
fall  wtthin  tbe  prohibitiotu  Tlie  word  •'nssd"  ii 
almost  as  wide  m  range  as  the  word  "  plaoe.**  H 
r:iriY  1  n  applied  to  most  human  actions.  But  to  csr 
ik  iikii.^  for  a  purpose  is  au  expression  with  a  nuki 
more  limited  range,  and  the  nature  of  the  purpose 
will  confine  it  within  narrower  limits  still.  If  I 
wtJk  along  Whtteh^  I  may  be  said  to  use  Whitehall, 
bat  if  I  bbw  my  noee  there,  and  therenpon  anyoos 
were  to  say  that  I  was  using  Whitehall  for  the  pornosa 
of  blowing  my  noee  that  would  be  a  misuse  of  Iss- 
guage  to  which  either  casual  hearers  or  students  of 
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language  would  object  The  phrase  "  use  for  a  pur- 
poM' "  necosAftrily  pujiliri  :i  .loliborate  use.  a  ili  sijjned 
choice  of  the  thing  UNed  tor  thn  purpose  in  hand. 
Again,  if  a  SDarling  doK  approaches  me,  aod  I  take 
opoiM  of  the  stones  on  the  rood  to  fling  mt  him,  it  is 
not  nioomot,  tbongh  the  ns«r  be  nKnneatwy,  to  say 
tbat  I  have  used  tbo  stone  for  the  purpose  of  flinging 
it  at  a  dog.  But  it  wonld  be  very  incorrect  to  say 
that  the  Bt^mes  on  the  roud  are  k  ]  '  >r  used  for  the 
purpose  uf  persons  using  them  for  tiiugiiig  at  dugs. 
Tbt>  ^x]>res«iou8,  I  think,  necessarily,  or  at  least  very 
strongly,  import  an  babitoal  or  repeated  use  of  the 
thing  forthe  porpoee. 

If,  tbcD.  «»NM  the  statute  Mttrikiiig  aiplaMi  the 
we  of  which  fbr  ^e  purpose  of  betting  it  ddiberate, 
dt-rignod.  aJid  rej)eat«<i,  <dtber  on  the  pitrt  of  the 
owner  or  jtwison  having  the  control,  or  on  the  part  of 
other  persons  using  the  same,  we  shall,  as  I  conceive, 
give  to  its  words  their  plain  and  ordinary  meanmg, 
and  WA  shall  not  gl«<e  to  it  any  extcmviguit  tatitsoe 
•nob  ae  has  ber-a  nggwted. 

I  do  not  propose  to  take  up  the  time  of  the  House 
by  a  minute  exatm'cation  of  caftes  which  have  teen 
fzamined  oftf^n  and  minutely  by  others.  I  think 
that  very  liMl'\  if  Hiiy,  authority  can  be  produced 
against  the  reading  whioh  I  have  tried  to  expound, 
and  that  many  judicial  opinions  may  be  cited  whioh 
favour  it.  Bot  I  ■bould  like  to  illustrate  it  by 
referaioe  to  oaaei  whjeh  Mem  to  me  to  mark  neatly 
the  boundaries  between  legal  and  illt^gal  use  of  a 
place  for  betting.  Tbpre  are  two  cases,  in  each  of 
which  the  b^r  or  tajj-ri  i  .iu  -f  a  public-house  was  us«^<i 
for  betting.  In  eaoh  case  betting  took  place  iu  the  bar. 
In  Whiiefmrtt  v.  Finch^r,  17  Cox  C.  C.  70.  38  W.  R. 
Dig.  82,  the  defendant  was  the  betting  man.  He  went 
into  the  bar  on  three  consecutive  days  and  made  some 
beta.  He  was  not  a  bookmaker.  It  was  held  that  the 
room  was  not  used  for  the  purpose.  In  fact,  the 
defi-ndant  came  in  and  being  there  made  bets,  but 
there  was  uo  deBigned  or  systematic  obo  of  that  place. 
Iu  Horiubt/v.  J!,„jy,lt,  iO  \V.  11.  Ill,  [ls'j_']  1  Q.  H.  20. 
the  defendant  was  the  occupier,  whose  room  was  used 
by  a  bookmaker  systematically  for  his  business,  and  the 
diafendant  was  eoaviated.  Die  jodgat  who  decided 
fbe  fmner  oase  ware  Mathew,  J.,  ana  Fry,  L.J.,  and 
tho<«i«  who  decided  the  latter  were  Mafhew,  J.,  and 
Mr.  Justice,  now  Lord  Justice  A.  L.  SmitJi.  And  with 
Hornaby  v.  K<t(j(j>-t'  agr-'e  lUij.  V.  I'rrcli/,  17  Cjx.  C.  C. 
433,  decided  by  Uawkius,  J.,  where  the  place  was  the 
bar  of  •  public- house,  to  which  the  defendant  resorted 
OD  mwmA  dajs  for  making  beta.  In  nooa  of  time 
eaeaa  did  tke  ooart  allow  the  olijeotion  that  the 
betting  men  had  uo  right  to  use  the  place;  or  that  it 
wais  used  at  the  same  time  by  other  persoas  for  its 
leyitiruat*)  purjKise  of  a  tap-  or  l»r-room  ;  or  that  no 
particular  part  of  the  room  was  allotted  for  betting. 
The  deoisioos  tamed  on  the  oesential  question  whether 
or  BO  the  evidence  showed  that  the  room  was  used 
for  tiie  purpose  of  a  person  using  the  same  for  betting 
with  persons  resorting  thereto.  And  for  asoartaioing 
the  purpose  the  leading  consideration  was  whether 
t-h«  use  uf  the  room  wat  ca.sual  or  sy«t<imatic. 

For  t  be  saaiu  pur|H>»c  1  cuiopare  the  castM  uf  li^y, 
V.  Cook.  32  W.  B.  796,  13  Q.  B.  D.  377,  and  Snow  v. 
mU,  33  W.  K.  475,  U  Q.  fi.  D.  m,  on  the  one  hand, 
with  Zfewto  t.  i>iMn  on  the  other  hand.  In  the  first 
of  those  three  oassa  the  plaoe  waa  •  bicycle-ground, 
ten  iier«a  in  extant.  There  were  20,000  upeotatora. 
Though  no  betting  was  allownd,  some  actually  took 
}>lac*9.  The  iiiauager  of  the  ground  was  convicted  by 
the  m»giftrHt>>s,  but  the  oouv-iction  was  (jufiiihed  by 
the  court,  consisting  of  Hawkins,  J.,  and  8mith,  L.J. 
The  facts  showed,  said  Hawkins,  J.,  that  betting  was 
iMit  th«  bu»ineis  of  tHi>  fthioe.  Ho  in  Snow  v.  aUl  the 
{dace  WM  no  vnolo<a(l  i»ld,  flee  aerta  in  estenc»  iMd 


for  dog-races.  The  defendant,  wlio  was  convicted  by 
the  magistrates,  moved  about  this  field  making  bets. 
Lrnrd  Coleridge  and  Smith,  L.J.,  were  the  judges. 
They  quashed  the  conviction.  It  appears  from  the 
judgment  wbidi  the  latter  learned  jadM  delivered  in 
the  present  suit,  that  the  precise  grounaof  the  dedsioo 
was  that  the  defendant  walked  about  aud  did  not 
use  any  definite  spot;  not,  as  had  beeu  supposed, 
tbat  he  was  not  sliown  to  have  been  a  professional 
bookmaker.  But  in  that  ease  there  was  no  oUier  npot 
capable  of  definition  except  the  whole  fieM  and  it 
was  not  shown  that  the  field  was  crowded  with  betting 
men,  or  could  reasonably  be  aaid  to  be  used  for  the 
pnrpoas  al  batting,  or  for  any  pmpoae  other  than  i»a 
ostensthle  one  of  dog-racing,  ui  both  tiiese  eastia  the 
question  really  tried  was  whether  a  d(f!ued  place  waa 
used  for  the  purpose  forbidden  by  the  statute.  In 
llniikt  V.  Dunn  the  Same  question  was  tried.  Tne 
defendant  wks  a  bookmaker,  the  place  was  an  en- 
closure, within  a  racecourse,  oalUd  "  Tatteraall''a 
Bing."  Qa.  the  day  in  qoeatiom  about  1,000  penona 
wareadoiHted  to  the  enolosnte,  inotuding  the  denndanc 
aud  fourteen  other  bindcnuilfers,  with  their  clfrk'*. 
That  is  a  much  smaller  proj>ortiou  of  bookmakers  than 
exist  iu  the  present  case  ;  but  as  regards  the  si^i  of 
tbo  place  and  the  habitual  use  of  it,  that  case  strongly 
resembled  the  present  one.  The  magistrates  refused  to 
oooviot  the  defendant  of  using  the  endoaure  for  tho 
forbidden  porpOM,  but  on  a|q>eal  a  ooneiation  waa 
obtained.  Hawkins,  J.,  delivered  the  opinion  of  the 
court  of  five  judges,  who  were  unanimous.  He  laid 
it  down  that  the  u^er  forbidden  is  the  user  by  those 
who  ujake  a  trade  or  business  uf  betting.  And  what 
the  judges  found  is  that  the  facta  proved — namely, 
the  definite  area,  the  large  number  of  betting  men 
resorting  to  it  for  betting,  the  habitaal  use  of  it,  and 
the  calling  of  the  defendant— oomlKned  to  show  tbat 
the  enclosure  was  a  place  used  for  the  forbidden  pur- 
pose. 

Here  let  me  make  a  remark  on  a  point  which  has 
entered  into  the  di.scussion  of  the  six  cases  I  have 
quoted — namely,  whether  or  no  the  persons  betting 
were  professional  bookmakers.  It  was  pointed  out 
more  than  onoe  at  the  bar,  and  haa  bean  again  pointed 
out  by  the  Xiord  Ohanoellor,  that  the  statute  does  not 
single  out  bookmakers  as  objects  to  strike  at.  That 
!  is  quif-e  true,  and  yet  it  remains  that  the  charact<^r  of 
the  persons  who  commonly  use  tho  place  is  a  relevant 
I  and  important  fact.  The  crucial  question  being 
I  whether  the  pjvrtinilar  plaoe  in  dispute  is  a 
"  plao»-nsed-for-tha-pnrpose,"  sun^f  tha  loot 
that  it  is  habitaaUy  need  by  pawns  who  make 
betting  the  business*  of  their  lives  is  an  important 
ingTedieut  of  evidence  for  ascertaining  the  purpose. 
I  have  not  mentiont  1  it  w  ith  any  oilier  object,  and  I 
think  it  is  with  tho  same  object  that  other  judges 
have  dwelt  upon  it. 

I  think  that  the  ibc  cases  which  I  have  mentioned 
are  all  well  dedded,  though  of  course  I  am  aware  that 
the  suit  before  your  lordships  is  intended  to  be  and  is 
in  effect  a  rehearing  of  Hawhe  ▼.  Dunn.  Different 
judges  used  diffi  rent  terms  in  expressing  their 
opiuious  ;  but  iu  each  of  these  six  cases  the  real  con- 
troversy bas  been  whether  there  is  a  reasonably 
defined  area  designedly  and  repeatedly  used  for  the 
purpose  of  betting  with  persons  resorting  thereto.  If 
aOb  that  ia  a  Jovhioden  plaoe  within  section  1,  aod  the 
quastioD  who  li  HaUe  to  peoalties  depends  on  other 
sections  of  tho  Act. 

Of  course  there  will  be  difficult  cases  in  which  it  is 
doubtful  wlinthnr  they  fall  on  oiih  side  or  the  Other  of 
the  dividing  line  between  legality  aud  illegality, 
whatever  line  bo  dnwn.  In  deciding  whether  a 
place  ia  need  for  a  piiii]DOia»  tho  aiia  ol  the  itlaoe,  ita 
noraor  lata  aaailMd weWott InMB  ottwr  ptaoM,  tbo 
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proportions  between  those  who  come  for  th**  parposd 
in  qaeaUnn  and  thmn  '.■.•In)  come  for  n-lirr  tiv.r[v ;-i's, 
the  regularity  or  frefjunncy  of  tho  use,  ali  such  things 
must  enter  into  the  oonsideration,  and  may  cause 
much  difficulty.  For  myself,  I  oaooot  feel  lub- 
itantial  diffloolty  !n  the  dx  deisisioas  I  haT«  quoted. 
And  yet  I  know  there  is  difficulty,  suoh  difficulty  as 
to  produce  dimient  from  Ihwk*  Dunn  in  the  Court 
of  Appeal,  and  am  iiLost  i  f  your  lordships.  How 
far  that  dtiliaulty  wiil  ntfcct  other  deoisious  I 
hardly  know,  but  unleaa  it  is  rested  on  some 
groundfl  peouliar  to  anolonmi  on  raoeooursea  it 
wfll  shake  many  other  deoUom.  I  think  that  lome 
of  the  other  decided  xsmm  ara  on  th«  face  of  them 
open  to  qneetion.  In  Eastwood  ▼.  MilUr,  22  W.  B. 
799,  L.  R.  9  Q.  B.  140, 1  should  have  doubted  whether 
thn  ground  fould  properly  be  suiid  to  ba  a  place  used 
for  the  purpose  of  any  person  using  the  same  for 
bettiux  with  persous  resorting  thereto,  seting  that  the 


Q.  B.  102,  the  same  doubta  occur.  But  in  tha  case  of 
Ilnwkr  V.  Dunn,  aa  in  the  present  case,  the  statutory 
expressions  are  fitted  exact. y  r  j  ttiv  f  li  t-<,  and  we  can 
hardly  say  that  there  ic  difficulty,  if  these  expressions 
are  to  receive  their  obviOM  and  ordinary  sense,  and  are 
not  to  b«  out  down  on  Mooant  of  espnuioDi  in  other 
Meliont,  or  bomua  it  it  Ikak  moh  pInoM  as  MMlotnrea 
on  raoecoarsat  AM  wholly  b^yoin  tilo  loopa  of  the 
enactment. 

The  latter  of  these  RiiL'i.r'"^t  ions  is  founded  mainly  on 
the  preamble,  which  reuites  as  the  motive  for  the  new 
law  that  a  kind  of  gMttiog  has  "  of  lato  "  sprung  up. 
It  KOea  on  to  mention  specifically  the  openiag  of  places 
eiuled  betting  houses  or  offioM,  and  tM  teoehring  of 
money  in  advance  for  bets,  which  I  bellevA  is  called 
reHdy-money  betting.  *'  For  the  suppression  thereof  " 
if  is  i  iLii  ted  ;  lind  tlien  commences  section  I.  There 
is  nuthmg  to  explain  whut  period  of  time  is  comprised 
in  the  vague  words  "  of  late,"  nor  whether  the  latter 
phenomena  are  the  opening  of  betting  houses  and 
offloes  simply,  or,  as  the  grammar  would  indicate, 
thnt  opening  combined  with  ready-money  betting ; 
nor  why  ready-money  betting,  which  required 
possession  and  payment  of  Ci^h  by  the  offerer  of  the 
bet,  is  more  domomlizing  thiiu  ordinary  betting, 
in  which  ho  may  go  to  any  extent  beyond 
his  means  on  the  ohauoe  uf  wiuniug  and  never 
hkvinf  to  put  down  any  money  at  all.  Looking 
nt  the  preamble  alone,  I  say  for  myself  that  it  does 
not  give  me  any  idea  of  the  precise  miselilef  which 
the  Lpgislfiture  is  resolving  to  suppr.'ss,  except  that 
it  has  NO-nethiiig  to  do  with  betting^,  and  that  1  hava 
to  lock  at  the  enacting  part  to  find  out  what  it  is. 
That  is  not  the  sort  of  preamble  which  can  be  used 
with  any  ooofldenoe  to  control  expressions  in  the 
MUMtfng  part,  even  were  they  Ises  olmr  than  those  of 
seotion  1.  At  any  rate,  that  section  1  is  more  precise 
than  the  preamble,  ami  dof'S  go  bi^youd  it  iu  several 
particulars,  is  allowed  by  evervbudy  who  has  com- 
mented on  it ;  and  I  need  not  awdl  mon  upon  that 
pi^utt 

Boft  it  is  stated  iimt  the  oraotice  of  bsttbg  in 
raoeoonzse  endosiifw  ptmilea  long  bsAm  tbe  year 
1853.  and  that  m  some  eases  it  is  traoeaUe  as  far 

back  as  tlie  b>^ginniiig  of  this  centurj-.  Some  very 
pertinent  remarks  on  this  statement  were  imule  iu  the 
Court  of  Appeal  by  Kigby,  L.J..  which  I  will  uot 
repeat  (they  begin  at  p.  [1897]  2  U.  B.)  but  wiil 
beg  to  adopt,  aa  showing  that  statements  of  this  kind, 
thoagh  nnqnsstiooably  made  in  oerfeot  good  faith, 
must  DB  reoeived  with  grsAt  oantaon.  Tli^  relate  to 
matters  of  history  beyond  the  personal  knowledge  of 
the  parties  who  make  them;  they  have  not  boon 


subjected  to  close  investigation  ;  and  in  order  to  hav* 
any  ;  nportant  bearing  on  this  discussion  the  facts 
stated  must  not  onlv  be  a  full  aocount  of  the  whole 
case,  bnt  must  have  been  present  to  the  minds  of  the 
framers  of  this  statute.  The  groond  is  a  very  unsafe 
one  to  build  upon. 

But  let  us  see  exactly  what  the  argrtOMnt  is.  It  t^ 
I  understand,  that  if  the  Legislature  bad  fntended  to 
prohibit  suoh  well-l;i  n  ,.  n  practices,  it  would  hsTf 
used  more  express  words  pointed  Ui  that  end.  The 
argument  was  very  well  and  forcibly  put,  and  I 
confess  that  for  some  time  I  CMie  under  its  inflnenoe. 
But  iJter  all  its  force  depends  on  the  extent  to  which 
it  is  tbooght  that  the  terms  of  saotion  1  nfn^ 
judicial  limitation  narrower  thui  the  limitation wineh 
they  themselves  import  when  read  in  their  orlinsry 
sense.  By  repeated  study  of  those  terms  I  hivf 
persuaded  myself,  and  have  been  at  pains  to  show, 
that  this  ordinary  sense  of  the  terms  k&da  to  a 
reasonable  and  clear  comprehension  of  the  mischief  st 
whioh  tho  LtfUatura  iia*  ttmek.  To  any  ouod  vUdi 
has  arrived  it  ttrntoondnsbntliefbrDe  of  tlwaifansBt 
founded  on  notorious  exist iog  practice  is  turned  iu  tb? 
opposite  direction.  Why,  if  meecourso  end  :>sur»^  were 
not  struck  a*  -li  i  ill  tho  Legislature  have  chosen  temu 
which  ht  this  enclosure,  and,  therefore,  ex  hypoUmi 
the  older  enclosures  with  close  ezactitud««,  and  yet  ashs 
no  exception  in  tbsirlstvoarf  Sappose  it  w«re  shown 
that  syttematio  betting  went  on  in  jraUie-'boasss  leaf 
before  1833.    Tt  would  be  very  suryjrising  if  it  die 


I  not,  and  probably  it  could  be  shown  if  anyl>(>dy 
iiiter»'sted  enough  in  the  matter  to  nmke  inquiry. 
I'ublic- houses  are  uot  mentioned  in  the  Act  any  more 
than  rHceooaras  Andosores.  Their  bar'toooM  st« 
subject  to  prMiasly  the  same  ioq<iities  m  rensidi 
dsinsd  arost  tnasr,  tmd  purpow  aa  an  raoaooarts 
enclosures.  It  hss  been  found  in  several  oases  that 
the  terms  of  seotion  1  aptly  describes  parts  of  bar- 
rooms freqiitMited  by  ordinary  customers,  but  also 
freqaonted  by  betting  men.  It  is  difficult  to  think 
that  those  decisions  should  be  overturned  if  reasoos 
were  assigned  for  believing  that  the  practices  con- 
deouksd  by  tham  were  too  old  to  fall  within  the  very 
vagtie  terms  "of  late  sprang  i^i,"  and  tiiat  tin 
Logislaturo  oonld  not  hsTO  intended  to  prohibit 
pnujtii  es  then  lung  known. 

It  is  true  that  many  years  have  elapstd  l:>efore 
applying  the  Betting  .\.ct  to  planes  of  the  kiud  no  a* 
in  question.  If  the  meaning  of  the  descriptive  terms 
were  so  ambiguous  as  to  hold  the  miod  in  fquUttn't 
betwem  t«ro  rival  oonstmotions,  one  might  rasott  ts 
tills  consideration  fbr  aid.  Bat  t  cannot  admit  it  te 
import  an  ambiguity  into  terms  which  I  Gwi  tnh- 
sttiuUally  clear.  It  is  of  no  great  weight.  In  tbu 
country  we  are  i:.  th'  labit  of  IcAving  lutny  kinds  cf 
prosecutions  to  be  set  agoing  by  priva'e  persuos,  and 
the  result  is  an  Inigalar  application  of  tba  lav. 
Whether  ptiyato  parsons  shall  invoke  » law  to  sopptssi 
pradioss  whiob  they  disfika  depends  on  many  otreoin' 
stances  affecting  their  minds ;  perhaps  the  most 
powerful  incitement  would  be  an  exteasiou  of  the 
practices  therasslTSf,  and  of  tho  fsaiings  IDOSSd 
against  them. 

This  irregularity  is  most  marked  when  the  law  ha« 
placed  in  the  category  of  crime  praotioes  which  huge 
n  umbos  of  persons  think  to  tw  vidoos,  sod  bogs 
numbers  again  think  to  be  harmless,  and  c:in-y  oo 
without  anv  loss  of  self-respect  or  of  the  respect  of 
their  neighoours ;  and  such  I  take  to  be  the  case  with 
betting,  I  could  mention  other  statutts— cj.,  those 
relating  to  the  observance  of  Sunday,  and  those  re- 
latiog  to  lotteries,  which  have  been  applied  in  no- 
expeotad  ways  aftsr  a  long  time.  Bat  I  will  avoid 
th<»se  speoolAttons.  It  is  sufficient  to  say  that  if  this 
statnta  is  invoked  it  must  be  rightly  oonitmad. 
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wbether  ita  long  deep  htm  been  dae  to  Uok  of  ioteratt 

or  of  oonngv,  or  to  igooimnoe^  or  to  uy  otber  «him. 

There  are,  it  is  true,  expr^Mions  and  proviaions  in 
the  ttatuta  on  which  argQmenfs  may  be  built 
fnr  restriction  of  the  teriofl  of  section  1.  I  will 
refrr  to  a  sentence  or  two  in  the  judemebt  of  the 
prpsent  Master  of  the  Bolls,  because,  byoSleoting  tboee 
paaagee  of  tbe  statute  together,  he  presents  a  oon- 
deneed  and  forcible  statement  of  the  argament 
fdonded  on  tbem.  (See  [1897]  2  Q.  B.,  at' po. 
281-2.)  He  first  renn'  to  tbe  preamDiiB'  wbim 
I  have  df>alt  with  at  length.  The  place  aimed 
at  by  the  Lpf^islature.  he  says,  is  a  p]ace  where  the 
basimss  of  betting  ia  carried  on  (sections  1,  3.  4). 
Wvll,  that  is  the  main  obj*ot  of  this  enclosure.  It  is 
a  place  used  as  a  betting  hodse  or  ofBoe,  which  can  be 
foieiblj  Mitered  under  \h»  vaiAHtl  of  a  magistrate 
(wotiomll.  12).  Tbia  eAdonre it  vwd  by  tbe  great 
uiaj'jrity  of  pervons  who '  use  it  at  all,  both  in  form 
and  substance;  just  as  a  betting  house  or  office  is 
u*p<J,  and  it  can  hi  forcibly  entered  by  the  officers  of 
tbe  law.  It  is  a  place  which  can  be  advertised  aa  a 
betting  place  (section  7) :  so  can  this  enclosure, 
tMiash  in  fact  it  ia  not.  It  ia  a  plaoe  whioh  can  be 
ranooaUy  rrgardad' M  •  ooiaiBon  imiMinae  (aeotion 
1 ) ;  so  can  this  eneloanre.  '  If  the  practice  objected  to 
were  an  orf^'e,  offensive  to  the  moral  sense,  nobody 
would  thiuk  that  it  was  not  a  nuisance,  or  that  there 
was  any  absurdity  or  practical  difiBculty  in  treating 
it  as  a  nuisuioe,  and  the  Legislature  has  chosen  to 
plaoe  the  specified  mischief  on  tbo  footing  of  • 
uutaanco.  *  ■  • 

6  J  far  I  aeo  no  difficulty  in  applying  the  provisions 
of  tbe  atatnte  to  the  endoaure.  But  then  stress  is 
laid  on  this  :  that  it  must  be  a  place  which  it  is  not 
abeard  to  treat  as  a  gaming  house  vrithin  8  &  9  Vici. 
c.  ICK).  ss.  2,  II,  I'J.  That  provision,  I  admit,  causes 
difiiculty  :  and  it  ia  tli«  only  one  of  tbe  subordinate 
provirions  wbioh  doaa. It '  would  be  aomewbat 
aafoniehing  if  -  panona  anteriog  the  aad'Miire  for 
curlodty  only,  or  amusement, .  fdtmd '  themselves 
Hrrestf^d  for  h*-\n^  in  a  gaming  booae.  '  I  cannot  find, 
however,  that  this  consideration ' hfM  prevented  the 
I  iurts  from  liolding  places  under  like  conditions  to 
be  within  section  1.  It  would  be  absurd,  in  some 
toapfctH,  tj  treat  the  spots  occupied  by  a  desk,  an 
UMwella*  or  •  box  as  gamiayg  hooaes;  bat' that  did 
ndt  pnfsnt  dtf^iaioAa  tliat  -they  wtfo  iHtUn  aodtlou  1 , 
and  I  have  not  beird  any  objection  taken  to  thoee 
decisions.  It  would  be  very  hard  if  a  raau  going  to 
enj'>y  a  jtot  of  beer  in  Preedy's  bir  had  l>een  arrested 
for  being  in  a  gaming  house,  yet  Preedy's  case  and 
Uw  OChar'  poiblic-house  cases  involved  such  a  con- 
■aqnanco  aa  mttoli  aa  Uawke  v.  Dttnn,  or  aa  thia  oaae. 
I  do  not  knowthatt  they  are  to  be  overroMt  and'! 
oartainly  do  not  think  that  they  oaght  to  be. 

In  the  recent  case  of  LiddtU  v.  Lnfthoute,  44  W.  R. 
3-19,  [1896]  1  Q.  B.  •20,'.  »11  the  consequences  apnre- 
bHidtKl  in  this  case  might  have  followed.  The  place 
was  a  billsticker'a  boarding,  supported  at  two  points 
by  stivs  of  timber,  and  qoite  open  in  front.  This 
formea  between  the  eapDoete  n  oonvrnient  protected 
hKf  for  a  bettiog  man,  who  poated  himaelf  then  for 
three  oonsecntive  days  to  bet  with  ell  oomera.  He 
was  convicted  by  Lindley  and  Kay,  L  JJ.,  of  using 
the  place  for  tbe  forbidden  purpose.  Yet  not  only 
was  the  place  uneticlosed,  but  in  front  it  was  uiidefiued 
bj  any  boundary,  and  any  innocent  pasaer-by  who 
■topped  for  n  while  to  look  on  might,  aooormng  to 
the  argument  now  under  iwemination,'  be  eneated  lor 
being  in  a  iraming  bonae.  lindley,*  "LJ.,  anya:  **Tlie 
place  is  suffidently  defined  for  all  purposes.  As  to  ita 
being  partly  undefined,  I  think  there  are  many  places, 
whifib  though  in  some  sense  uniiffined,  ran  yet  be 

deactibed'  wUh  anfHoient  claameas  for  the  purpose  of 


identifioation."  I  entirely  •!>••;  bat  I  add  that  in 
an  each  plaose  there  maybe,  and  in  many  ttere  are 

sure  to  be,  persons  not  engaged  in  tbe  betting.  I 
do  not  remnmber  that  this  decision  was  objected  to  hi 
the  argument  here,  and  in  the  Court  of  Appeal  it 
was  referred  to  by  several  judges  with  apparent 
approval. 

I  think  thia  difficulty  abrinka  in  magnitode  undrr 
eianioelion.    It  really  arlaae  from  enwlaeinaae  in 

importing  tbe  provisions  of  another  etatnte  into  a  new 
range  of  subjects ;  and  that  the  woida  "  other  place  " 
bring  in  a  larger  range  is  not  denied  by  anybody  ; 
the  only  dispute  is,  how  much  larger.  Then  the 
draftsman  does  not  observe  that  some  of  the  subor- 
dinate proviaiona  of  the  imported  statute  may  not  be 
applioawe  to  everything  vlu^  fells  within  the  latser 
range.  Tbe  arreat  of  pereona  not  actually  engi^oa  in 
the  betting  is  a  thing  most  unlikely  to  happen :  and  it 
does  not  appear  ever  to  have  happened  in  fact.  I 
cannot  think  it  right  to  cut  down  dear  words  of 
enactment  in  the  leading  section  because  one  of  the 
subordinate  provisions  may  involve  a  remote  possi- 
bility  of  thia  kind.  It  is  hardlv  legitimate  to  allow 
so  small  a  part  of  the  Aot  to  mflnenoe  its  aaasntial 
scope  so  largely. 

To  sum  up  briefly  whdt  T  fear  has  been  a  te<fiou8 
arj^uraeut,  I  hud  a  place  detinitely  denisircaftxi,  of  small 
size  compared  with  its  occupants,  regularly  frequented 
by  large  nnmbos  of  professional  bookmakers  carry- 
i^  €Btt4rlMMiBeH  m  betdng  in  the  most  methodi(»l 
meBBarirfdi  nenona  who  oooae  there  for  thatpnipoee. 
A  <*e«tain  mmher,"  it  ii  said,  do  not  bet  at  eH; 
but  the  greater  number  of  tbe  publio  go  fbr  the 
purpose  of  betting  with  the  bookmakers.  I  agree 
that  the  Act  is  directed  not  against  betting,  but 
against  bookmakers  and  those  wno  make  a  businesa 
of  betting :  Litidelt  t.  Ln/thoute.  But  I  say  that  the 
mode  of  warftee  edopted  egainat  such  persons  ia  to 
strike  at  plaoae  when  betting  is  oonoentimted  into  • 
focus,  so  that  persons  wiaUng.  to  bet  my  kaov 
exactly  where  to  find  thoee  who  will  indttlge  fhem. 
Wisely  or  unwisely,  the  Legi^latore  has  decided 
that  such  practices  are  vicious,  "tending  to  thn 
injury  and 'd^iuoralizatiun  uf  improvident  persons." 
Wisely  or  unwisely,  the  Legislature  has  thought  it 
poBsiUe  and  desirable  to  reprees  these  vicious  practioea 
Dy  bmnding'thpm  as  enmes.  It  .has  daolsied  that 
piaoM  need  for  sodi  praeneee  ere  eonu 


and  contrary  to  law.  If  we  are  to  rely  on  admitted 
facts,  this  enclosure  is  a  concentrated  focus  of  betting 
as  regiJar  as  the  races  themselves,  and  it  is  thronged 
by  betting  men,  professional  and  other,  with  only  a 
moderate  pprinkling  of  mm  not  engaged  in  betting. 
If  there  ia'eny  meaning  in  words,  that  is  n  plaoe  kept 
and  nsied  for  the  purpoee  of  parsons  nsing  the  sens 
betting  with  persons  rrsortmg  thereto.  Those  are 
the  guiding  terms  of  the  Act,  and  I  do  not  think  that 
thnir  meaning  can  rightly  be  cut  down  by  anything 
in  tbe  vague  preamble  or  in  the  subordinate  provi- 
sions. 

In  mj  judgment,  therefore,  the  decision  in  Hautht 
T.  Dttim  Is  ngbt,  and  so  is  the  decision  which  tho 
Lord  Chief  Justice  delivered  in  this  oese  in  deferaooe 

to  ITawke  v.  Dunn.  Knowing  that  tbe  majority  of 
your  lordships  are  of  a  different  opinion,  I  make  no 
motion.  But  having  myself  arrived  from  a  state  of 
great  doubt  to  a  clear  conclusion,  I  have  thought  it 
right  to  state  the  rceeons  why  I  differ  from  so  gtenft  » 
weight  of  mlhoiitjr. 

Lord  Macitaobtin.— I  ooncnr  in  fim 

posed  by  the  Lord  Chancellor.  ^ 

Lord  MOR&IS. — I  also  agrey. 

liOrd  Shahs.— I  also  am  of  the  same  opinion,  and 
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in  !i''l(Iif,ion  T  (inly  rlesire  to  express  my  view  that,  if 
the  language  of  tiie  words  of  enaotment  in  the  st&tate 
were  opm  to  the  observation  that  they  are  ambigaous, 
Bod  lu  ■»  open  to  tiro  diffaranb  Tiaws  or  ooostruo- 
tioni,  whioh  T  do  not  ihink  they  ftre,  yet  I  am  ttrongly 
of  opinion  that  tlie  terms  of  the  preamble  are  so  clear 
as  to  the  object  &ud  ioteudei  scope  of  the  statute  that 
the  jadgmeot,  even  in  that  ^MT,  moft  b»  given  in 
fnvonr  of  the  respondents. 

Lord  Davky. — This  oa«e  is  chiefly  remarkable  for 

the  great  divergence  of  judiciiil  opiaion  on  the 

qu>>Htirin  iiivi;lvt'il  in  i'.  (  >i\  the  One  himil  WH  bttrt' 
the  opinioos  of  Hawkioa,  Cave,  Wills,  Wright,  and 
K-'  uedy.  JJ.,  io  /TowltK  Dunn,  and  those  of  Rigby, 
LkJ.,  in  IliA  piwrat  oan,  in  iavoar  of  tha  ajpoellaiit's 
view;  while,  on  tin  other  li«nd»  Lo>d  Kner,  the 
pres  lit  ^iHstf^rof  tha Bolls,  and  Lopes.  L.J.  (nowLonl 
Ladlow),  and  Smith  and  Chitty,  L.JJ..  support  the 
reepondents'  contention,  and  it  is  tolerably  clear  that 
tha  oinoion  of  the  Lord  Ohief  JoatiM  wai  in  tha  iama 
dJreofion.  If  w»  torn  to  tiia  older  daobbna  it  it 
admitted  that  Eastwood  v.  Miller  and  (I  think)  FTaigh 
V.  Town  Council  of  Sh^  tjitld  and  Liddell  Lo/thoute 
cannot  stand  with  the  decision  of  the  Court  of  Appeal. 
We  have  also  the  valoable  opinion  of  Erie,  C.J.,  and 
Keating,  J.,  on  the  ooottraction  of  thn  Act  in  DoggfU 
V.  C'tUern/i,  and  it  is  soraewhut  riifficult  to  malifl  out 
the  exact  grounds  on  which  Lheir  decision  wi»a  over- 
rule 1  in  the  Exchequer  Chamber.  For  reasons  which 
will  presently  appear  I  think  that  the  distinction 
pought  to  be  made  in  Bous  v.  Fenwid:,  22  W.  R.  804, 
L.  E.  9  C.  P.  339.  and  Oallautav  t.  Ifones,  30  W.  R. 
151.  B  Q.  B.  D.  215,  that  the  betting  man  or  bookmaker 
(ai  he  is  called)  in  ono  case  stood  on  a  stool  under  an 
umbrella  and  in  the  other  case  on  a  box,  ia  too  thin 
to  be  a  gronnd  for  decision. 

In  thM  divaig«nio«  of  jndkaal  opinian  I  find  it  the 
lietlar  and  safer  oonne  to  examine  fbe  iKitda  of  the 
Act  itself  and  endeavour  to  form  my  own  opinion  on 
the  construction  of  the  Act  as  applied  to  the  admitt^ 
facts  of  the  present  case,  as  if  the  matter  were  fe« 
integrttt  and  there  were  no  pcefimw  deoiiion  spon  it. 

Taming^,  therefore,  to  the  Aot,  tibe ficet  thing  to  be 
noted  is  the  prpamblf,  to  which  pTf»t  and,  as-I  think, 
undue  iiupurttiiico  litis  h*ttiu  attached  by  some  of  the 
learood  judges  in  the  Court  of  Appeal.  Your  lord- 
ships most  forgive  me  if  I  read  the  words  of  it: 
"  Whereas  a  kind  of  gaming  has  of  late  sprung  up 
leading  to  the  injury  and  demoralization  nf  irnprrvi- 
dent  personn  by  the  opening  of  places  calloU  betting 
houses  or  ofBces,  and  the  rwA-ivm^i  of  monoy  in  advHUce 
by  the  owners  or  oooupiers  of  such  houses  or  ofiioes, 
on  by  other  peraons  mmag  on  their  belialf  on  their 
promMiM  to  pay  mon^  on  events  of  horee-raoee,  and 
the  like  oontingeociM,  Ibr  tlie  suppression  thereof " 
(i.e.,  of  the  l&d  of  gntfllny  dMerihed>  «Be  it 
enacted,"  &c 

It  has  been  said  that  inasmuch  as  liettlltt  traos- 
aetkma  ol  the  aHoe  obaxaoter  la  thaw  imm  take 
plaee  in  this  emlonre  hsn  been  eattiad  on  in  similar 
enclosures  throughout  the  country  from  the  T  i  r  iug 
of  the  century,  it  is  inconceivable  that  these  practices 
should  have  been  unknown  to  the  Legislature  when  it 
passed  the  Aot  of  1863,  and  if  it  hadbeen  intended  to 
suppress  tbem,  direct  or  vnmirtakeaUe  wmdM  would 
have  befTi  fnnud  in  the  Act.  Your  lordships  have 
bc'orn  you  in  the  appellant's  case  (the  accuracy  of 
which  was  admitted  by  the  learned  counsel  for  the 
respondents  in  the  course  of  the  argument)  a  more 
detailed  statement  of  the  facts  on  this  point  than  was 
unfortunately  before  the  Court  of  Ai^jeah  That 
statement  is  to  the  etfectthat  although  endoMi  J  H]iii<  ea 
had  been  in  existence  at  raoe-meetings  pn<  r  t^)  th<- 
passing  of  the  Act.  for  the  pwpoae  of  betting,  yet 


prior  to  that  time  the  betting  was  for  the  most 
part  credit  betting,  and  ready-money  betting  only 
oocadonaUy  took  place,  and  to  a  smdl  extent. 
I  iJuok,  therefore,  that  the  argnment  I  have  refenei 
to  is  founded  on  an  exaggenlMO  of  the  facts  a*  mttm 
disclose i  ;  but,  further,  I  am  of  opinion  that  the 
arguiueut  itsnlf  is  iUegitiiiiatf  if  it  is  soajfht  thftfeby 
to  cut  down  the  liiuf^utLge  of  the  euactment  aojordiag 
to  its  plain  and  natural  meaning,  or  to  restrict  the 
enaotment  to  the  partioular  matt>ar  set  forth  in  tha 
preamble.  "  ITndoubtedljr  " — I  qwite  from  Chirty, 
L.  J.'s,  judgment  words  with  whioh  I  ciwdially  agree — 
"  it  iH  ft  Mttlnl  rule  that  the  pretmihh?  cAnno*  h  *  ni«d^ 
use  of  to  control  the  enactmeute  themselvew  wh^re  th«v 
areezpressed  in  dear  and  unambiguous  terms."  But 
thepreamWeianlMytothaetatnt^aadaftDcdaacliiete 
the  loope  of  flie  italule  wlien  the  vocda  omelivaB 
themgelvea  without  the  aid  of  the  preamble  are  fairiy 
capable  of  more  than  one  meaning.  Tnere  is,  however, 
iaother  rule  or  warning  which  cannot  be  too  often  re- 
peatad*  that/oamnitnatoreataoriaiapMan  Mntaigai^ 
n  Older  to  brin^  in  tiie  aid  «f  flie  pceanble  or  tmUh. 

To  do  so  would  in  many  r%Rfn  friutrntn  the  enacts^':* 
and  defeat  the  general  int«nUou  oi  the  Lf'g^Ul&t  ^:-. 
It  may  weU  be  in  this  and  in  other  oases  that  th^ 
Lefdalatore,  taking  the  recited  facts  as  the  oocasion 
oltlie  enaetoentTnas  deliberately  used  larger  wordi 
to  prevent  the  same  kind  of  tniechief  in  other  ioms. 
In  the  preaeut  <iaae  I  tMn  bound  to  express  my  optoioiL, 
ynth  uuft=igTied  reafiecL  for  tho^e  who  think  otherwise, 
that  there  is  not  any  such  ambieuity  in  the  preseoi 
Act  as  entitle!  a  court  to  out  down  or  reatziot  tbe 
words  of  the  enaotment  by  the  recital  in  tbe  preamble 

I  have  said  thus  mneh  about  the  preamble  becaait 
T  JiH'ient  from  msiny  of  the  ;irgiinienU  whiib  b*T« 
been  used,  and  the  question  is  one  of  general  iut>T««t. 
But  m  truth  it  it  aot  eaaoitial  to  my  opinion  in  this 
case,  beeaoia  I  an  Hipared  to  accept  the  < 
pot  upon  flie  worn  **plaoe"  by  the  * 
lor  tiie  reap-Diidenta. 

To  turn  now  to  the  eoaotments  themselves,  aad 
reading  only  what  is  material  to  explain  my  coo- 


stmoiiaii,  eaolioii  1  pcoridea  that  ao  house,  ettoe. 
room,  or  other  plaoe  aball  lie  opened,  krpt.  or  naei 

for  the  purpose  of  any  porson  UfinR-  the  ^aaid 
conducting  the  buamesa  thereof  betuug  willi  p«-»ciJ 
resorting  thereto,  or  for  the  purpoee  of  r«oeiving 
d^oaita  in  the  manner  whioh  haa  been  ahortlj 
deaolbed  ae  teady-money  betttng .  SeotioB  8  sMcti 
that  any  person  who,  h»ing'  the  owner  or  occnpiev  of 
any  house,  rooiu,  ufhee,  or  othiT  place,  shall  knowiajH? 
tm  l  wilfully  p>ermit  the  game  to  be  op*:-nf  d.  kept,  o: 
used  by  any  otiua  person  for  the  purposes  aforeaaad 
or  either  of  them,  or  any  person  oondootieg  tta 
bnnness  of  any  house,  &c,  need  for  the  porpoaa 
aforesaid,  shall  be  liable  to  penalties.  The  preaeaft 
caae  falln  v.-ithiu  sectiou  -i.  iind  the  important  words 
are  "  opened,  kept,  or  used."  I  think  that  the 
word  "used"  must  mean  something  different  from 
**<ipeBBd"  OK  " kept*"  and ba intended  to  wiarge  the 
Mope  of  tbe  enaotmeot  ;  and  the  pereon  wIk»  naM  ■ 
ilearly  ilitferent  in  kind  from   the  occupier  who 

i>eruut«  the  user.  I  cannot  hnd  any  sufficient  reaaoa 
or  not  attaohio^  its  ordinary  meaning  to  tbe  word 
"  used,"  whioh  u  not  n  diffloolt  woni  to  ooostra-. 
Indeed,  1  have  bad  eome  difBonlty  in  ondentavfing 
in  what  other  sense  the  word  is  said  to  be  employe.!, 
or  gra8j)ing  the  meaning  sought  to  be  attached  to 

It  will  be  seen  that  the  prohibited  purpcees  »rt 
twofold :  (1)  using  a  house,  &c.,  for  the  purpose  at 
betting  with  poaons  resorting  thereto,  suad  [S) 
receiving  dppo.?it5  on  hr-ts.  I  have  already  eaid  that 
for  tile  jjurjiosea  of  tliis  case  I  accept  Mr,  Walton'i 
C' intention  that  the  word  "  jdiice  "  should  becoastrasd 
aa  ^utdem  generit  with  house,  roonii  or  office.  I 
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take  it  to  mean  any  enclosed  spscw  capuble  of  being 
;i«f'd  and  iji  fact  usod  by  p'^ion^  (larrying  oq  tho 
Lusiuess  of  betting  with  others  a*  their  office  or  place 
of  baainesii  for  the  time  beiog.  The  qoMttoos  there- 
tt»9  •!«:  Wm  tim  amjloran  •  ]^mb  mpMe  of  being 
■0  «s»d;  WM  it.  in  fMt,'iiMd  for  the  purpoaes 
mt'iitioiicd  in  tho  tlrat  section  of  the  Act,  wi<ldiath6 
re»j)Oudent8  wilfully  permit  it  to  be  bo  used  ? 

The  eBclo«uro  in  the  jirt  Mut  case  is  a  jiit  re  of 
ground  of  not  more  than  a  quarter  of  an  acre  in 
extent,  fenced  off  and  enclosed  by  iron  railiogi.  We 
have  niot,  tberefore,  to  coonder  any  qaeetiaaM  aaoh  m 
t*loie  niwd  in  Doyijrtl  r,  OaMenu  whetlier  a  tree  in 
Hyde  Park  could  be  a  place  «ithin  the  meaning  of 
thtt  Act,  or  thoae  tug^ested  in  the  conne  of  the 
nr^iinient,  whi-ther  a  racecour^-i'  coul  l  Ic  h  j  IiKf  T* 
u  an  euclui>ed,  segregated  8pac«  of  comparatively 
uiuderate  dimeijsious,  and  it  was  aoarcely  denied  that 
it  is  capable  of  being  «  "place"  within  any  construc- 
lion  «t  that  word. 

The mimber  of  pervons  admitted  to  this  enclosure 
T«fiM  from  800  to  2,000,  and  among  such  persona 
there  are  always  a  certain  number,  varying  from  100 
to  200,  who  are  professional  bookmakers  "  carrying 
on  their  bufeinefts  (I  use  the  language  of  the  amended 
particulars)  in  the  maoner  dceoribM.  Of  the  other 
QMibm  of  t3»  poblio  froquenting  the  «o«loiare 
the  neater  nnnkMr  go  tiiara  lor  tlie  poipoM  of 
"  IwiuriDg  **  boraee  with  timbookmakwi.  bat  m  eattain 
nun>b«-r  do  not  bet  «t  all.  They  go  there.  I  suppose, 
from  curiosity  or  iu  company  with  their  friends, 
t  r  perhaps  even  (though  tli^  mIu  iUi  doe^  no; "i  i  ni 
vtry  eligible  for  obtaiuiug  a  quiet  view)  to  see  the 
race.  The  bookmaker  in  the  enclosure  is  acoompanied 
by  his  cl^rk  or  partntr  with  the  neoemry  book  for 
recording  his  tnmaaotioos.  Ho  don  not  ooofine  him- 
««lf  to  any  fixed  spot  in  the  enclosure,  nor  do«s  he  use 
any  such  apparatiu  as  a  desk,  stool,  or  umbrella, 
though  any  particular  bookiiialcer  is  usually  to  be 
found  in  or  near  the  same  part  of  the  enclosnro.  The 
amended  particulars  then  describe  the  mode  of  l>etling 
adopted  by  the  bookmakers.  To  put  it  shortly,  the 
praclioe  is  for  the  members  of  the  public  who  bet  with 
ihcmto  bstdt o particular  horse  aganiit  the  "field," 
whilst  the  bookmaker  backs  the  "field"  against  the 
particular  horse  aelocted.  A  bookmaker  anxious  to 
back  the  field  ttgiun^t  a  particular  horse  culls  out  the 
fMlds  which  be  will  give  or  take  iu  respect  of  those 
harsasi  and  this  practice  of  calling  out  the  odds 
io  lor^y  adopted  hf  OVOiy  bookmaker  betting  in  the 
tnclowwt  for  the  pnipon  of  ottnMitisg  tho  ottntioo 
of  bookers.  Bono  iwokmslkers  wnj  on  o  midy- 
money  business — that  is,  usually  require  the  backer  to 
^••posit  bis  stako  ■when  the  bet  is  made.  Othtrj  do 
tL«>  greater  part  t  f  Mn  ir  business  on  t n  ilit — thnt  is, 

without  requiring  a  deposit.   But,  as  might  be  ex- 
pooled,  s  dmorit  is  required  when  «  bet  it  modo  with 
o  poteon  nDBDOwn  to  them. 
On  this  fltotemont  of  fooft  I  cannot  bring  myself  to 

•luubt  that  the  resenred  enclosure  is  a  place  in  the 
nature  of  a  room  which  is  in  fact  UHed  by  professional 
betting  men  as  thtir  pilace  of  business  for  the  time 
being,  or,  if  you  will,  temporary  office,  for  both  the 
porpc«e«i  mentioned  in  the  first  section  of  the  Act — 
noBcly,  for  the  ptupoeeof  bettiog  with  persons  resort- 
ing thereto,  and  tor  fbo  porpoeo  of  money  bring 
rect-ived  by  ihem  in  consideration  of  a  promise  to  pay 
money  on  the  contingency  of  a  horse-race.  In  my 
opinion  the  provisions  of  the  Act  are  iufritiged  if  a 
person  carries  on  bis  business  in  the  manner  prohibited 
by  the  Act  iu  some  known  room  or  place  to  which 
people  who  come  to  bet  with  him  can  reaort  knowing 
that  th^  will  find  bim  there.  There  is  aoihillg  what- 
«Tw  in  the  Aet  whidi  requires  that  the  oooapation  or 
user  of  the  plaoa  for  the  prohibited  purpoeee  ehall  bo 


exclusive,  or  that  the  person  using  ilie  place  shall  hare 
ft  right  of  rM'i.'.nptiiion  of  osiy  (iifiiifd  jvijitiuu  of  it. 
And  I  re«u'd  it  as  altogether  immaterial  that  the  book- 
makers do  not  stand  OB  a  etool  or  box,  or  use  a  gaudy 
umbrella  for  the  pwpoee  of  rendering  themselves 
more  conspiooone  or  attraoling  tiio  ailaiUeB  of  their 
customers.  Those  are  accessories  which  maif  afford 
useful  evidence  when  the  nature  of  the  bnsineM  is  in 
doubt,  but  are  not  e^  '  in  il  to  the  carrying  on  of  the 
busiress.  Then  it  is  said  that  the  bookmaltnrH  pay 
the  same  foe  for  admission  as  the  other  mombeirb  of 
the  public,  and  have  no  more  right  there  than  others 
who  have  peid  tho  eaao  fee.  I  am  unable  to  see  the 
relevance  of  this.  The  question  is,  not  how  thefgot 
there,  but  what  they  are  pennitted  todowhen  W07 
h;LM  pot  Iher.'  r  l:;  slu  rt,  it  seems  to  me,  ou  the 
admitted  facts  of  ttiis  case,  that  this  enclosure  is  a 
species  of  betting-room  or  exchange  to  wLi  h  j  ro- 
feskional  betting  men  go  for  the  purpose  of  pursuing 
tbtir  calling,  and  which  their  OOStomera  resort  to 
knowing  they  will  find  them  there  and  be  able  to  deal 
with  them.  I  adopt  the  judgmeot  of  the  paoeent 
Master  of  the  Rolls  in  tiie  Stockton  cnne  {Lidddl'w. 
Lnfthttune).  which  seems  to  me  fk  more  dilficolt  one 
than  the  one  before  your  lordshij  a. 

It  it  not  in  controversy  that  the  respondents  know- 
ingly permit  the  enclosure  to  be  used  by  betting  men 
in  the  manaec  described,  and,  inasmuch  es  it  does  not 
appear  tiiat  any  other  part  of  Ihe  land  under  their 
control  is  n«r-d  for  the  M,,ii!ie  pnrpose,  I  should  have 
little  difficulty  111  iiiffrring,  if  it  were  necessary,  that 
tlie  reeetved  eni:K:suro  is  ;:\]ii)ropri»ted  by  them  for 
that  purpose.  I  have  a  strong  suspicion  that  they 
would  not  pennit  the  bettiog  men  to  carry  on  their 
business  on  the  gnnd  stand  or  any  other  part  of  their 
adjoining  land  or  bdldings.  Bat  it  is  not  so  found 
in  the  present  case,  and  I  have  no  right  to  assume  it» 
nor  is  it  necessary  for  the  purpose  of  this  case.  It  H 
HiiniciHiitto  s!f.y  that  th.!  liookmakers  are  licensed  or 
permitted  by  the  respondents  ta  use  this  particular 
plaoe  for  the  purposes  of  their  business. 

Some  of  the  leanied  jodgee  liave  thought  it  incon- 
ceivable that  the  LegUatare  ean  have  intended  to 
prohibit  the  use  of  an  endoetire  Uke  the  one  m 
question  for  the  purposes  detailed  In  the  amended 
jiHrtiijuItirti.  T  liuvf  a  grtater  difTlijulty  in  under- 
standiog  why,  under  tlie  provisn of  uji  Act  directed 
to  the  suppression  of  a  p  irtu  ular  kijid  of  gammg,  a 
person  should  be  allowed  to  transfer  bis  business  for 
the  day  or  more  to  an  enclosure  in  KnaptoD  Bidc  end 
cany  it  on  there  in  Hcoiaeljr  theMma  aMMlMr  wbioli 
he  oould  not  do  in  his  own  oAoe  fat  London  9r 
where.  I  do  not  think  that  any  serious  difflctilty  is 
created  by  tho  enclosure  being  liable  to  be  treated  as 
a  common  gaming  house,  with  the  oonsequences 
thereof.  Persons  who  resort  to  this  enclosure  must 
know  what  they  are  about  And  it  is  admitted  that 
the  majoridbf  of  people  who  go  there  do  so  fear  the 
purpose  of  betting. 

For  these  reesrriR  T  agree  with  Rigby,  LJ.,  and 
my  noble  and  learned  friend  Lord  Ilobhouse  that  the 
j  i.-lgiio  I  t  ot  the  Court  of  Appeal  should  b«  reversed. 


i}ut  as  the  majority  of  your  uurdsbips  are  of  a  different 
opinion,      eppeol  wlU,  of  *   "  -  ' 

costs. 


be  dismissed  with 


Lord  Jaiies  of  Hbrefo&I).— I  desire  to  say  that  it 
appears  to  me  that  this  action  was  duly  brotight  in 
the  court  below. 

The  leading  counsel  for  the  ap!>ellant,  in  the 
commencement  of  his  argument,  very  ]  r  j  i  rly  called 
your  lordships'  attention  to  the  fact  that  the  action 
was  in  one  sense  a  friendly  action — a  fact  of 
the  courts  b«dow  had  also  men  informed.  It  1 , 
that  by  a  deoiaioa  in  the  osse  of  Hanalu  t.' 
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tb9  def«ncUaU  At 
M  illeg  J.  From 


the  ptooeediags  perouittod 
KflmpUm  Park  would  b« 
tliat  dMirioB  tlMn  ooold  be  do 

in  riLtaining  thn  rjpcisiou  uf  tlin  Court  of  Appetil  liti^  of 
IhiB  Houao  upon  the  uiatt'T^  nivolved.  To  t-ilect  Lu 
object  the  plaintiff,  iie  of  the  shar-  h  jldera  in  the 
dufanrtaata'  comp&iiy,  hrought  this  actiou  io  a  form 
wbiofa  would  eecure  tv  j  udgment  upon  the  legality  or 
ilUghlilgr  oi  tiM  defaodanti'  yraoMdiiigt,  It  mm* 
flhtt  wit  tiM  itodMi  WM  tiMm§[lit  in  good  fbitii  for 
the  purpose  of  obtatmng  an  authoritative  and  final 
judgmout.  Probably  the  plaintiff  will  regard  with 
8ftt:sftHjtiou  his  wrtut  of  3u<j<;:i'Sbi  m  theautiou.  But  the 
judgment,  whatever  it  may  be,  will  aud  mutt  be  acted 
upon.  This,  therefore,  u  not  a  oaae  where  the 
jodgDMBt  ^  m  judidnl  trihmiol  ia  Miiclit  for  tho 
pnrpoM  of  dotsfndniii^  ft  rf^t  lor  bmn  obiCnot 
parpoeee. 

It  alao  ieenu  quite  dear  that  there  is  no  ground 
for  saying  that  any  collusion  has  c  zidr*  tl  butwicn  the 
plkiutiff  and  defeud&nta  or  their  legikl  ti^vudr^.  The 
statements  made  by  Mr.  Asquith  and  the  late  Sir 
Frank  Lookwood  are  conclusive  upon  that  point. 
In  the  course  of  his  reply  at  the  bar  of  the  Houae 
Mr*  AtfpiMi  ttotsd  tbak  bo  hod  acted  as  loading 
ootmael  for  the  pladntifF  fn  the  oaie  of  ffawke  t.  Dunn, 
and  had  lirpnra  BTirrpsflfully  iu  V-n-t  oaso  that  facts 
siinilar  to  Uju^^e  exiHtiu^'  lu  Xha  present  suit  consti- 
tuted illegality.  Xot  the  elighteat  trace  can  be  found 
throughout  the  whole  of  these  prooeedioMl  of  any 
want  of  good  faith  or  z«al  on  the  part  of  ov 
hk  adviaen  in  tlM  ooodool  of  the  tuiL 

It  wot  ftotad  by  the  leading  eoimwl  for  fho 

sppenants  that  a  soinrwhat  too  broad  ftdmi«i?inn  ■wm 
alleged  to  have  btien  iiifule  m  the  t«?nth  "  jiirticulur," 
wherein  it  wnf  st!ito<!  that  at  the  time  of  llm  j  twisiiip 
of  the  Betting  Uousas  Act,  18j3,  betting  was  carried 
<ni  and  had  been  oanied  on  since  the  commencement 
of  ihe  oentoiy  in  eeitain  enclosures  in  predsoiy  tho 
aame  manner  aa  now  existing.  In  my  judgment  thia 
allegation  is  imniatesial,  and  cannot  in  any  degree 
affect  the  decision  that  should  be  arrived  at  on  this 
appefil.  I^ut  ovrii  if  it  were  ruatftrinl  tht'  fillo^i'd  in- 
aoonracy  has  now  been  plainly  oorrtKutod  by  state- 
ments made  in  the  tenth  paragraph  of  the  appellant's 
oaaa.  Sooh  statements,  admitteoly  correct,  are  now 
asoolod  without  rt-ference  to  the  legations  in  the 
tanlA  **  pvtioular."  The  decision  of  yoor  locdahiifO 
wiD,  ^eralOre,  proceed  upon  the  statemont  of  fact 
that  Bu me  ready-money  betticp  had  rxigto<i  on  race- 
cour&ea  prior  to  1S53,  but  in  ieas  degree  than  that 
which  has  occurred  since. 

Inasmuch,  therefore,  as  it  seems  that  this  action  baa 
not  been  brought  to  try  ao^  abstract  questtOV*  ttat 
tha  judgment  A  thia  Hooae  is  sought  for  tbo  pwpoaa 
of  lieiDg  enforced  and  ooted  upon,  and  that  the  actfen 
— whiun  lias  Iveon  conducted  in  perfect  good  faith — is 
iu  no  eciiso  rollusiva,  I  cun  nee  no  ground  for  the 
Sttggt'HtioQ  thiit  there  is  tiuy  impediment  jnUtoVlJ 
of  the  due  det«rminatioa  of  this  appeal. 

I  do  sot  refer  in  detail  to  the  facts  of  the  case,  which 
liave  b«n  already  atalad,  but  I  ngui  thant  aa  aatab- 
lUUng  that  witMn  an  fladoaaxo  at  Wmaf/tan  Park 
certain  "bookmakers"  are  in  the  habit  of  betting, 
that  such  perKiLiH  inRke  betting  their  trade  Or  buaiiie*9, 
and  that  tin'  {iwl  of  bucIi  lirtting  taking  place  within 
the  eudoenre  is  known  to  the  dafaodants,  and  the 
batting  not  being  intarfarad  witii  moafe  bo  taikan  to  ba 
aaaotionad  bj  Ibem. 

llw  action  ia  baaed  on  tha  alUigatton  fbat  tha 
respondents  have  infringed  the  provisions  of  the 
Betting  Houses  Act,  1863,  by  opening  and  keeping 
open  the  enclosure  for  the  purp<  ite  uf  lieinj^  u»t-(j  hy 
professional  "  bookmaker!  "  for  betting  with  persons 


n  oroer  to  aetennine  me  quesum 
ision  of  your  lordships'  House,  it 
to  oooaidar  both  tho  hiatoty  aad 
Bettinff  HoooM  lot  of  18M. 


resorliog  thereto.    In  order  to  detennioe  the_questioo 
subodtladftir  the  decision  I 
ia  aaoaaiBn  oaaaf  oUf  I 
tba  provisuwM  of  tba  Betting 

Ir.  relation  to  the  origin  of  the  Aot,  I  ooocor  ia 
the  ttuitement  made  by  Hawkins.  J.,  in  the  esse 
of  AV^.  V.  r  It  appears  that  shortly  lieforvtbe 
passing  of  tha  Act  of  l^oi  a  ty»U?m  uf  readv- 
money  bettisf  bad  apmng  up  in  the  Metropolis 
and  tha  laigw  prorinoial  towns.  Housea,  offioss. 
and  roomi  wwo  opened  for  tbo  sole  purpose  of  carry- 
ing on  this  betting  buaincaa.  Publio-booaM  also 
were  utili/fd  for  effecting  the  same  object.  Intbtss 
plfic-  4  hats  giving  the  names  of  horB»s«  entered  for 
ditterent  races  were  expoead  to  view.  Against  tU 
names  of  the  horses  on  these  lists  figures  were  pieced 
showing  the  odds  the  betting  miui  or  bookmatae 
carrying  on  the  betting  budn^ss  was  williaf  toll| 
against  each  horse.  These  betting  plaoao  ware  apan 
to  the  public  in  the  same  way  that  a  shop  u  1^ 
opesi.  Anyoiii  wishing  to  back  a  horse  -n  auld  hsre 
to  dtjpuAit  the  sum  of  money  he  lifsired  to  riik 
with  the  person  in  attendance,  rr  eivir.g  a  card 
recording  the  transaction.  Such  a  mode  of  be'.- 
ting  of  oourse  represents  what  is  termed  ready- 
money  batting.  Those  bat  booaaa  baeninasa 
nomarona,  and  the  betting  carried  on  in  them  beeaas 

so  exteiiaive,  that  the  Guverntiient  of  the  period 
determined  to  deal  rigidly  With  the  evils  resulting 
therefrom,  jmhI  to  Rui)i>re«8  by  rt^mienn^f  illej-Tal  those 
list  houses.  With  tins  object,  as  declared  by  Sir 
Alexander  Cockbum,  tbo  then  Attorney-General,  the 
Aetof  1853  waa  paaaad.  Xha  object  of  that  Act  ou 
ba  diaoofcrad from  ita  eonttnta.  It  ia  intitnled  "As 
Act  for  the  SupprfSfioTi  of  Betting  Houses,"  and  the 
pretkinhhi  recites  '  that  a,  source  of  betting  has  of  latS 
•*;iruDK'  up  tending  t'>  the  demcriili.' iti  and  injury 
of  improvident  persons  by  tbo  opening  of  plsoes 
called  betting  bouses  or  ofacee,  and  tbe  receivmg  of 
money  in  advanoa  by  tha  ownara  or  oooapifaca  of  sach 
boaseaoroatoaa>orb7  otbarpataona  aolbf  on  iMr 
behalf,  on  their  promises  to  pay  money  on  ciwolicf 
horse-races  and  the  like  contingencies.  For  thnr 
suppression  be  it  enn  ted,  '  ic. 

It  will  be  seen  that,  su  far  as  tbe  preamble  discloart 
the  intention  of  the  Legislature,  the  evil  iutended  lu 
be  dealt  with  is  not  the  aot  of  betting  either  by 
depoeitang  moner  or  on  eredit,  wblob  was  and  is  legal. 
The  evil  redted  is  the  carbine  on,  of 
btuiness  under  certain  cooditioaa In  a  1 
and  for  suppression  of  thwie  housea 
provisions  of  the  Act  were  fraiiieJ. 

Doubtless  the  contents  of  a  preamble  uf  ,iri  Act  of 
Parliament  cannot  for  any  purpose  contrul  tbe  actasl 
okar provision  of  the  statute;  but  if  tbo  wordiaf  oi 
tba  iMrtnte  gives  riaa  to  do«bta  aa  to  ila  piwr 
eonsferootion,  the  proamUa  can  be  and  onght  to  m 
referred  to  in  order  to  arrive  at  the  proper  coustroc- 
tion  to  be  put  upon  the  euacting  portion  of  Um 
statute. 

Upon  this  subject  I  fully  acoept  the  diHum  of  Lvd 
Tflutvdan  in  Hatton  v.  Covt,  1  B.  A  Ad.  oS8.  558,  who 
thus  sammaiiiea  the  matter:  "It  is  vmy  true,  is 
argued  lot  tba  plabitifF.  that  the  enact  iag  words  o(  so 

Act  of  Parliament  are  not  always  to  be  Uiaited  by  the 
words  of  the  preamble,  but  must  in  many  {nntanceiio 
bevoiid  u.  Tot  on  a  sound  roiisiriioiiou  of  every  Act 
of  "Parliament  I  take  it  the  words  of  the  enacting  p«t 
must  be  oooflned  to  that  which  is  the  plain  object 
and  genaral  intention  c<  tbo  TingialatiiTatnpasetngtU 
Aot,  and  tha  ptaambla  afloidi  •  good  cifaw  to  dtaafV 
what  the  object  vraa." 

With  the  intention  apparentlv  of  dealing  and  deal* 
ing  only  with  the  evilH  rf<dt*<l  iu  the  preamble,  the 
^  Legislature  prooeoded  in  the  tirst  section  of  the  A<^ 
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to  enact :  "  No  bouee,  room,  or  other  |iilaM  •hall  be 
opaed,  kept,  or  need  for  the  purpow  of  fhe  owner, 
oocnpier,  or  keeper  thereof,  or  any  peraon  osiDR  the 
•ama,  or  any  person  prooared  or  employed  hy  or 
acting  for  or  on  behalf  of  nich  owner,  occupier,  or 
peraon  naing  the  same,  or  of  any  person  having  the 
ware  or  management  or  in  any  manner  conducting 
lb«  haainesa  thereof,  betting  with  peraona  resorting 
tbcnMt  and  erery  house,  office,  or  nom,  or  other 
place  opened,  kept,  or  nsad  ior  tha  uwjowi  afaw arid, 
or  any  of  then,  ia  hereby  dodbrra  to  bo  a  oemon 
noisanoe  and  contrary  to  law."  And  by  section  2  : 
"Every  honse,  room,  office,  or  other  place  opPEod, 
kept,  or  uwd  for  the  purposes  aforesaid,  or  any  of 
thena,  shall  be  taken  and  deemed  to  be  a  common 
gaming  hooae." 

Tbo  praviakMM  oi  this  second  clanaa  on  mtw 
ivportaat  irimi  oonotruing  and  applying  Hw  flral. 
In  order  to  bring  the  first  claiifp  into  operation  fome- 
tbing  mntt  exist  that  can  at  least  uonstructiTely  be 
regarded  aa  a  common  gaming  house.  As  the  betting 
at  Kempton  Park  was  not  carried  on  in  a  house,  rcom, 
or  office,  it  becomes  neoeasary  to  determine  what 
tffMfe  ia  to  ho  gi?an  to  tho  words  "  other  plaoa,"  and 
bowfnrthcy  oan  bo  held  to  apply  to  tbo  andoaora 
wherein  the  alleged  illegal  betting  took  plaoa. 

Bpealiing  in  general  terms,  whilst  the  place  men- 
tioned in  the  Act  must  be  to  some  extent  *ju»dein 
gtnerU  with  house,  room,  or  office,  I  do  not  think  that 
it  need  posaest  tho  same  characteristics ;  for  instance, 
it  neod  not  bo  cotwed  in  or  roofed.  It  may  be,  to 
Mono  axtOBtt  on  open  npaoa.  Bat  ocitlte  conditions 
moat  exist  in  ordar  to  oring  ■mIi  apnw  witUn  the 
word  "place." 

There  mast  be  a  defined  ar^  so  marked  out  that  it 
can  be  found  and  recognized  as  "  the  plaoe"  where 
tbo  Irasineas  is  carried  on  and  wherein  the  bettor  can 
bo  fonnd.  Thus,  if  a  penon  betted  on  Salisbury 
Plain,  thero  would  be  no  ** plaoa"  within  tilo  Act. 
Ihowholo  of  Bpaom  DowwotaBjollMr  mooaonaa 
wbm  baCtiDg  takes  place  woaU  not  oooalitoto  a 

K*  K^p ;  but  diroctly  a  definite  localization  of  the 
ainesB  of  betting  is  effected,  be  it  under  a  tent  or 
even  movable  umbrella,  it  may  be  ^cW  held  that  a 
**  plaoa  "  exists  for  the  purposes  of  a  conviction  uuder 
IIm  AoL  If  this  view  be  correct,  I  think  that  the 
ooelosnre  ez>ating  at  Eempton  Pack  miglit«  P^J*^* 
oally  speaking,  nndv  oortain  oonditiona  ooniHtato 
"  a  place  "  within  the  mOHrfng  of  tho  firnt  and  second 
sections  of  the  Art  of  18SS.  It  ia  a  defined  space 
limitc<I  bv  metes  aiid  Ixiimds,  and  of  such  an  area  that 
a  person  therein  carrying  on  the  business  of  betting  can 
be  found.  I  also  thank,  as  I  have  proviouly  stated, 
that  it  ia  eatobUahad  thai  within  thia  endoaoio  betting 
took  plaoa,  fliat  tto  bali  won  made  by  ram.  wboaa 
basnaaa  is  that  of  a  bookmaker  or  betting  man,  and 
that  snch  betting  took  place  with  the  cognizance,  and 
therefore  it  must  be  held  with  the  sauctiuu,  of  tbo 
defendants.  But  the  main  question  involved  in  this 
OWO  has  still  to  be  solved— namely.  Was  the  enclosure 
oponad*  kept,  or  used  for  the  purpose  of  the  owner, 
oaeopitr»  or  any  peraon  naing  the  same,  or  of  anv 
petoMi  oondnetng  tho  bosineas  thereof,  betting  with 
pewooa  reaorling  tnereto  P  In  my  opinion  this  question 
must  be  answered  in  the  negative.  For  I  tbiuk  that  the 
certain  conditions  I  have  just  referred  to  do  not  exist, 
and  that  in  consequence  of  the  absence  of  those  con- 
ditions this  endoeure  cannot  be  held  to  be  "  a  place  " 
wherein  an  ofTeoce  has  been  committed. 

In  thia  coaa  thaonly  aUeccd  "plaoa"  wheto  the 
buatuMB  of  boUlug  fa  aald  lo  ba  oanfod  on  ia  the 

p*rticnlar  enclosure  referred  to.  But  it  must  be 
remembered  that  the  whole  of  Kempton  Park  race- 
courfi'  is  enclosed;  within  that  enuosnre  tbern  are 
eartain  itanda  and  other  anoloaorea.  Uniortonatolj 


encioeea  racecourse  oeiung  on  uie  oinei 
takes  place  in  greater  or  lees  degrea.  Oerta 
ia  nothiogtoHovank  anoh  hotting  ovorywhe 
•obh  andoaM  oomia,  Bnt  by  a  aort  of  gr 


it  is  known  to  all  that  aa  a  general  rule 
racing takaa plaoa  betting  upon  theraoea  eodatoaln. 
Soma  portion  of  thoao  who  witncoa  boraa-raoaa 

inTariably  bet.  It  nay  bo  taken;  theroCora,  that  of 
the  spectaton  who  enter  the  Kempton  Park  race- 
course a  <»rt&in  number  intend  to  bet  on  the  races 
and  do  io.  Those  who  back  horses  are  for  the  most 
part  membara  ctf  the  general  pahUo:  thoaa  with 
whom  the  hones  ate  ba^ad— thai  lib  wM* 
tbo  odds  againattho  difllmnt  bocaoo,  aio  hnomt  •■ 
••bobkmatea,"  and  no  donU  attond  at  iMt> 
meetings  with  the  primaqr  tAi^tidt  of  oaRylDg  OB ttrfff 
bnsinegs  of  betting. 

It  is  probable  that  throughout  the  wholn  of  the 
enclosed  racecourse  betting  on  the  different  races 

Oertainly  there 
_  ere  within 

by  a  aort  of  gravitaliont 
resulting  apparently  from  convenience,  the  majoriiy 
of  those  who  bet  at  Kempton  Park  congregate  within 
a  special  endoeure — the  one  in  question — for  the 
purpose  of  betting.  Hie  spot  appears  to  attract  the 
"bookmakers"  in  conaeqoence  of  ita  beinc  oantsal 
and  a4jaoMit  to  difTerent  atanda,  and  williin  ddht 
of  flA  winnbg  poat  and  of  Am  board  on  wUoh 
the  names  of  the  horses  about  to  start  and  fliair 
jockeys  are  made  public.  Bat  I  do  not  find  that 
thn  defendants  have  op>ened,  kept,  or  used  thia  an> 
dosure  for  the  purposes  of  betting  more  tlian  any 
other  portion  of  the  raoeoonraa.   Anv  mambar  of  the 

SlUio  oan  enter  it  for  the  porposa  <rf  aaatng  tha  raoe. 
b  SMflitiea  for  betting  are  inoridad  \n  tha  dafand- 
anto,  and  the  fact  that  bats  aro  anda  fharain  reaolta 
from  the  personal  actum  of  tha  penoDaflBtering  it.  X 
certainly  can  find  no  direct  evidence  that  the  enclosure 
was  opened,  kept,  or  used  for  the  purpose  mentioned 
in  section  1  of  the  Act — that  is,  for  conducting  the 
businees  of  betting.  Doubtless  it  is  proved  that 
betting  aa  allagad,  ^yatamatiaallT  took  place  witbin 
thaeiicloaaratotheknowkdgaoithadaHndanta.  Ia 
that  aridanoe  soiBoient  to  aataMMi  an  inftfBgaBMBt 
of  tlie  Act  ?  In  my  opinion  it  is  not.  As  was  often 
remarked  during  the  argument  of  the  case  at  the  bar, 
betting  is  not  illegal  in  itsdf,  and  the  statute  never 
intended  to  make  it  so.  It  is  only  the  openins,  I 
or  using  of  a  place  for  the  carrying  on  <n  a  L 
boainoHiiiatiailkgBL  Ibis  ii  ahowik  bf  tho 
queooao  otoalid  by  aaotion  9  of  tto  Aok  Thi  _ 
wherein  illegality  exists  ia  declared  to  be  a  common 
gaming  house,  and  the  right  to  arrest  and  search  all 
persons  found  therein  follows.  A  man  who  bets  or 
allowa  betting  in  bis  iniTato  house,  or  the  man  who, 
associating  with  hia  fl&OOT  in  a  dub,  even  a  sporting 
ohibkaBdlbmboliaMDiaQesJagaitfyof  noiUogal 
aot  fii  aodi  oasai  tbo  fngraohBl  of  dadioation  or 
appropriation  of  the  place  to  the  purposes  of  a  betting 
business  is  absent.  And  as  I  think  that  in  this  oasa 
such  ingredient  is  equally  absent,  it  appears  to  ma 
that  this  endoeure  has  not,  by  the  proceed^n  which 
oooor  witliin  it,  been  constituted  a  plaoa  wuUn  tha 
maaoing  of  section  1  of  tha  Act  cf  1853. 

In  thoa  dealing  with  tho  case,  I  have  treated  tha 
whole  endoeure  aa  being  the  alleged  "place." 
There  is  another  view  that  may  be  presented— namely, 
that  each  peripatetic  bookmaker  using  the  endosure 
occupiea  "  a  place"-— that  is,  the  grotmd  upon  which 
hia  two  feet  rest,  and  that  having  permission  so  to 
stand  upon  any  particular  spot  ha  may  from  time  to 
time  seuot,  tiiera  ia  a  shifting  appropriation  of  eadi 
of  snch  spots  for  tbo  poipose  of  oatxying  on  bis 
bosineas.   But  in  radi  case,  what  can  ba  lald  to 
constitute  the  *'  place "  rec^uisite  to  constitote  the 
offence  P  There  is  nothing  in  any  way  resembling  a 
bouse,  cffice,  or  room.     No  defined  srra  fxists ; 
nothing  to  indicate  where  tha  bookmaker  can  le 
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foimd  is  to  be  leen ;  and,  as  was  admitted  by 
Aaqnitli  during  his  argiunent  at  the  bar,  every  piece 
of  earth  on  wEioh  a  betting  man's  feet  rest,  say,  00 
Salitbwy  Flam,  Myuot  ooaititute  •  ^aoe  ejutdtm 
gmurU  ivHh  lMMin»  oflea,  or  tooni.  I  think  tte 
statement  of  the  same  learned  counsel  that  "a  placo 
most  be  a  plaoe  where  a  man  aooording  to  the 
OTdinary  usages  would  be  found  "  is  ootreot 

I  do  not  pnxpose  referrinst  to  tbe  oases  whioh  ware 
quoted  at  the  bar  in  detail,  but  I  would  saj  tiiat  I 
think  it  must  be  taken  that  the  jr.  lj^mftnt  of  the  Court 
of  Appeal  in  the  present  case  ovarmi^i  tlw  decisions 
in  Eattwood  v.  Mtll<r,  Haigh  T<ntm  Council  of 
Sheffidd,  and  Hawke  v.  Dunn.  "Wbikt  with  several 
oases,  such  as  Shaw  v.  Murley,  16  W.  R.  763,  L.  fi.  3 
Jbc*  137,  and  Bowt  t.  Fenwkk,  in  which  conviotioos 
took  plaoe,  no  conflict  arises.  On  the  other  haad,  the 
judgment  appealed  from  seems  to  be  supported  by 
the  tioottish  case  of  Eemetty  v.  Eart,  13  of  Sess. 
CSas.,  4th  ssdai,  9,  and  8naw  JliU. 

For  tfteaa  rsaaona  I  am  of  opinion  that  the  jndg- 
nant  oC  the  Oonrt  of  Appeal  should  be  affimed,  and 
the  appeal  therefore  dismused  with  costs. 

Orikr  ofpmded  /rom  affirmed,  and  e^pptal  Htmimed 


Ze  BrauBur  S  QaMiy. 
Aodhy  A  An,  for 


floBoiteate 

Solicitors  for  til* 
Arthur  Cheetc 


jn«BPlrob.Di7.  ftAdm.I>lT.  ) 

(A.  L.  Smith.  Yaughan  Williams,  [ 
and  £ouer,  L  JJ.)  1 

**Tm  Fdlbax."  (o.) 

— Salvage — Detention  of  taived  property  by  receiver 
w  itredt  —  "  Salvofje  due  under  tkie  AU** — Afer- 
Oma  Shipping  Act,  1894  (57  Jb  89  Vid,  e.  60),  m. 
544.  546.  552. 

BMmUtm  66A  ^  the  Merchant  Shipping  Ad,  1894. 
"  Iraers  Solw^  ie  due  to  any  person  under  this  Act," 
the  rrceiver  shall,  if  the  snlrtige  is  ilw;  in  rrapect  of 
»erviee»  rendered  in  aeeitting  any  vetsel,  or  in  aaving  life 
ther^rvm,  or  in  tmriag  M«  flofffa  or  t^ppanl  Umtof, 
detain  the  vend,  or  earysi  or  offfianL 

EM,  Oaf  lis  taonb  **aalM9»  ifae  «iMfor  1hf$  Ad  " 
toere  not  confined  to  cotes  where  there  ims  a  rlaim  fur 
life  saivttge  under  sediona  644  and  54a  of  the  Ad,  or 
where  the  claim  uku  for  ealvage  eervieti  fmitred  to  a 
wreck  or  vessel  ebtmdtd  or  in  dieirete  «m  «r  near  the 
oeatb  Os  Utiikd  Kingdom  undtr  oidion  546.  iul 
exteruled  to  all  rases  where  salvage  MBS  ffWSMraUs  mder 
any  of  the  provisions  of  the  Ad. 

Judgment  1^  Banua,  J.  (wta.  p,  62,  [1896]  P.  806). 
affirmed. 

Appeal  from  the  judgment  of  Barnes,  J.,  reported 
ante,  p.  62,  [1898]  P.  206. 

The  action  was  brooghfc  by  the  owners  of  the  British 
steamship  Fulham  ag^ainst  the  defendant,  who  was  the 
receiver  of  wreck  aud  collector  of  customs  at  the  port 
of  Plymouth,  to  recover  £60  damages  for  the  deten- 
tion of  7A«wniMa»i  at  Plymouth. 

The  faota  wan  ahordy  these:  The  Fulham  while 
OB*  ^fonm*  SoUiia  to  Dunkirk  ran  short  of 

fad.  ana  when  in  the  English  Channel,  about  twenty 


hj  W.  F.  Bakrt,  Bia., 
afc-Iiaw. 


miles  from  Plymouth,  she  was  taken  in  tow  by  iht 
steam  tug  Flying  i/uz^rci  and  brought  into  Plymooth. 
A  daim  for  salvage  services  was  made,  and  at  the 
request  of  the  master  of  the  tag  the  defeodiat, 
acting  under  aeelioii  M3  of  the  Meroliaiit  Shippiiig 
Act,  1894,  detained  Thr  Fulhnm  at  Plymoath  forteo 
days,  when  she  was  released  upon  security  being  gim 
to  the  satisfaction  of  the  defendant.  On  theiaizK 
day  a  writ  was  issued  on  behalf  of  the  owners,  snasttr, 
and  orew  of  fhe  tog  in  the  Adauial^  OMrisa 
d&iming  salvage  reinunerataoo,  aad  *aalta§aawBi 
was  made  iu  their  favour. 

Eames,  J.,  held  that  the  defendant  bad  jorisdidiaa 
under  section  552  to  detain  the  ship,  aad  gave  jsdg> 
ment  for  him. 

The  plaintiffs  appealed. 

Boioom,  Q.O.,  and  J.  A,  Hamilton,  for  the  {daictiCi. 
— Thb  dafoidant  had  no  jnrisdiction  to  detain  th« 
ship  under  section  5o2  of  the  Merchant  Shippring  Act. 
1894.  That  section  only  applies  to  caan  whm 
"  salvage  is  due  to  any  person  under  this  Act." 
Salvage  " due  under  thia  Aot"  refeia to  eMsaol  ifs 
salvage  wdar  sectieina  944,  545,  aad  to  oaesa  whae 
salvage  is  payable  under  section  546  where  salvias 
services  are  rendered  to  a  vessel  wrecked,  strandid. 
or  in  distress  on  or  near  the  ooasts  of  the  Uoitei 
Kingdom.  The  salfage  here  waa  not  "doe  aadtr 
this  Ast,**  aa  there  waa  no  Ha  aalrage,  and  Jli 
Fulham  was  not  in  distress  "  on  or  near  "  ^*  < 


Sir  It,  B.  Finlay,  8.G.,  and  H.  Sutton,  for  fts 
defendant. — Section  552  is  not  limited  to  cases  is 
which  salvage  is  payable  under  sections  644,  oi'>.  ' 
546.  It  applies  to  all  cases  where  salvage  semces 
are  due  or  daimed  under  any  provision  of  the  Aot. 
whether  tiivpravisioB  relates  to  procedore  or  other 
wise.  Thoaa  oaaea  oorar  every  daim  for  salvac* 
services:  see  sections  544-55Q,  060,  oTl.  If  xii 
secti<Hi  were  limited  as  contended  for  by  the  plaintiSi. 
the  inquiry  upon  which  the  reoeiver  of  wreck  would 
have  to  embark  wooVl  ha  aa  laipaaaihla  1 
dntiaa  in  flrfsreapeefe  wodU  baioatead 

They  referred  to  Hart  fort  w*J(Mm,l  Ld. 

A,  HamiUon  raplied.* 


June  7. — A.  L.  SMITH,  L.J.,  read  the  foDowiag 

I'udgment :  This  is  an  action  brought  in  the  Admirsltr 
)ivi8ion  of  the  High  Court  of  Justice  by  the  owix^ 
of  the  steamship  Fulh>im,  which  is  a  British  tLi: 
against  the  reoeiver  of  wreck  aud  collector  of  Tiiitir*T 
at  the  port  of  Plymouth,  to  recover  damagaa  lor  Ui 
hating  detained  the  plaintiffii'  ahip.  Two  cmxm»  of 
aetion  are  set  op,  the  fint  being  that  the  defcod-ut 
bad  been  guilty  of  what  is  called  in  the  pl<>admc«  * 
grooi  dereliction  of  duty  in  detaining  as  he  did  t!w 
platntifb'  ship,  and  the  second  that  the  defendant  h«l 
no  jnriadiotioB  at  all  to  detain  the  plaiatiflb*  skif^ 
The  flrtt  eanaa  of  aetiea  it  trafcned  by  the  dataflMt. 
and  the  second  the  defendant  justifies  under  seobc* 
552  of  the  Merchant  Shipping  Act  of  1894.  Whatii 
the  true  construction  of  this  section  is  the  paraaooBt 
question  in  this  case,  though  others  hAve  bcesi  dthetrj 
As  to  fhe  iint  oanse  of  aotion,  my  brother  Itainfe  Im 


found  in  fttvonr  of  the  defendant,  and  the  ptuntift 
do  not  appeal  as  to  this.  As  regards  the  justificatiaa 
pleaded  under  section  jo2  of  the  Act  of  lSf*4,  the 
learned  judge  has  also  found  in  favour  of  ths 

*  The  aigaaMola  aa  to  whether  any  life  salvsg* 
aervioes  were  rendered  so  as  to  bnng  the  case  witUa 

section  544,  and  whether  The  Fulhim  was  iu  distresi 
''on  or  near  the  ooasts  of  the  United  Kingdoaa" 
within  section  546  are  omitted,  a?  in  the  jodg 
the  court,  it  baoa»a  wmso— aty  to  deal  with ' 
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COTTRT  OF  AfPEAL. 


'  Thx  Vvlbau,' 


CoimT  OF  AfFXAIi* 


it  it 


thig  tiiat  tbt  pl**w*Mfc 


in  itself,  and  if, 
rde  in  lecrtion  652 
where  ulvage 
It  is  aaid  oo 


defendant,  mad 
appeaL 

The  qaestton  ia  peculiarly  short 
Wh»t  is  the  true  rendering  of  th*i  w 
of  the  Mer^nunt  Bhippinj^  Aot, 
is  dae  to  any  penon  mider  this  Act " 
bebdf  of  tiM  ^lintiib  that  the  words  are  limited  to 
CMM  wUoh  «oan  witliia  cither  section  54i  or  section 
546  of  the  Act,  moA  it  is  only  in  suoh  oases  that  the 
receiver  of  wreck  has  jiuiidiction  to  detain  a  ship 
alleged  to  be  iitiLlo  tu  a  Malvevpo  i-laicn  under  aection 
oo'2  of  the  Act.  It  was  argued  Ihut  section  .j  14  do&s 
not  apply  to  the  praeent  case  because  there  was  no 
salvage  reoOTerabfe  for  salring  life,  and  that  sectioo 
546.  wbioh.  niMM  to  aalvMa  of  mapmtj,  dow  not 
apply  beMDM  dw  ■teamsDtp  jwiafn  WM  not  hi 

distress  at  any  plnco  "on  or  npar  the  coasts  of  the 
United  Kin  guOiu , "  tliough  she  was  in  the  jioirt  of 
Plymouth  when  thn  claim  -.vtia  luai.li*  hy  thi-  siilvorfi 
for  salvage  servicee  rendered  to  her.  I  desire  to  say 
that  I  protest  against  being  taken  through  the  Mer- 
ehaat  Shipping  A*^  of  1846, 1864, 1861,  and  1862,  in 
ordor  to  pat  o  oonstiuotion  upon  fho  fe«r  tpnds  I 
hATe  to  oonstnie  in  the  great  conBolidntin^  Art  of 
18M,  with  its  748  seotio&a  and  22  schedules,  in  (lie  h^st 
of  whichi  no  IfA".  t  hi  an  48  prior  Acts  have  been  wholly 
or  in  pmt  repealed.  If  this  is  to  be  the  means  by 
which  a  consolidating  statote  saoh  MS  that  of  1894  is 
to  be  ooDstrued,  it  woold  be  far  better  that  the 
Logislature  should  not  attoapt  to  oocUfv  the  law  at 
•11,  lor  witors  and  the  ooort  would  than  be  spared  the 
tvoaldo  of  havintr  abo  to  interpret  an  additional  Act. 
In  the  Act  of  isni  new  group*  of  sections,  with  new 
hendings,  aru  ijiaert&d.  Ola  sections  are  placed  in 
new  contexts,  different  phraseology  is  at  times  used, 
and,  for  myself,  I  decline  to  embark  upon  an  inquiry 

to  why  or  wherefore  the  Act  of  1 894  differs  from  the 
piior  Acts,  in  thenwalfoi  differing  with  oooh  oUmt, 
•ad  I  spfdy  myself  to  what  tho  LHEUotiiM  haa 
enacted  to  be  the  law  trim  tt  pMWd  fto  XMdMIlt 
Shipping  Act  of  1894. 

The  facts  are  these :  The  plaintiff's  ship.  The 
Fulham,  was  iu  diatrefls  some  twenty  miles  m  Ply- 
mouth, being  short  of  coaL  The  owneis  ol  lite  tog 
Flying  BuMiard.  beiof  aggsimd  of  tUt  ImI)  iant  ont 
ibmr  tag  Irom  flymoadi  to  horonislauuu.  and  the  tag 

brought  The  Fu/Aam  safely  into  Plymonth,  whirh  is  in 
the  def^dant's  district.  My  brother  MHmrs,  sissist^ 
by  t  b e  Tli  ih  r  Brethren,  in  ji  salvage  suit  hn ju^^lit,  by  the 
owners  of  the  tug  against  the  owners  of  tlie  steam- 
ship Faiham,  found  that  there  had  been  a  risk,  when 
tbo  ins  took  The  Ftdham  in  tow,  of  the  steamship 
gCMDg:  ashore  and  being  lost,  and  that  there  was  some 
risk  to  life,  and  he  awarded  the  som  of  £900  for  the 
aalTsge  serrioes  rendered.  The  learned  judge,  in  his 
jndffment  now  under  appeal,  said  tht>  rU\  to  life 
womd  form  an  dement  in  ooo^ering  the  claim, 
though  it  WM  '*  MilMlMiliolly  o  fllaiiift  for  Hiving 
property  " 

*wSlb  4«M  fboti  I  oomo  to  section  552.  That  the 
preoont  ia  a  eaaa  **  adrfag  ont  of  a  saLvasa  aervioe  and 


a  dispotercilBtiof  tiiereto''is  clear,  and  it  is  in  relation 

to  a  dispnle  abont  this  service  that  the  roL fiver  of 
-WTe<^  at  Plymouth  detained  The Fulhum,  which  dt>ten- 
lioti  is  now  iMjjilajned  of.  Tho  Act  of  18!>4  isconve- 
itly  divided,  as  many  Acts  are,  into  differents  parts, 
part  oontaining  groupe  and  sections  with  their 
fanpootiva hsadinga and sab-hHdimis.  ItomtoPait 
9  of  tho  Aot,  seotian  610,  wUcbis  headed  "  Wredk 
and  Salvsge,"  for  this  is  a  part  of  Ihe  Act  I  have  to 
coil  fid  er.  1  pass  over  those  sections  in  thin  hurt  'J 
whiuh  lio  nut  reinU'  toj  thii  eH.-JH,  Hsid  Hre  under  aub- 
headings— "  YesseJa  in  Distress,"  "  Dealing  with 
Wreck,"  "Unclaimed  Wrwsk,"  "Kemoval  of  Wrecks," 
•*Offan«Ci  ia  nipeat  of  Wiaek^"  "Marina  Sloia 


Dealers,"  and  "  'M^M-Ving  of  Anchors" — until  I  oome 
to  sections  544,  545,  and  546,  under  the  sub-heading 
"  Ralva^^e."  Section  544  relates  to  salrage  for  saring 
life,  Bection  645  I  will  leave  oat ;  it  is  not  matoial. 
Section  546  relates  to  salvage  of  cargo  or  wreck ;  that 
is,  salvage  of  property  wImts  tho  vessel  ia  wreoked. 
stranded,  or  in  distress  on  or  uwr  the  coasts  of  fiko 
United  Kingdom.  No  dnfy  ia  impMad  mm  tlw 
receiver  of  wreck  by  these  sections.  TPhay'  dial  with 
the  salvage  which  may  be  rwjovrTrv^  for  salvage 
serrioes  rendered,  whether  to  life  or  property.  Next 
oomes  the  sub-heading  "  Prooedur©  in  SalvH;^'e,"  with 
its  group  of  seotioos.  This  is  an  important  xroup  as 
renrds  the  present  case.  Sections  547,  548,  549,  550, 
aiM  661  all  deal  with  tha  foMadose  which  ia  to  taka 
plaoa  wImb  dlspatca  ariaa  aa  to  tiia  aslraga  to  ha 
paid  for  salvage  services  ronderei^.  It  i^  perfectly 
clear  that  the  salvaRP  Hervices  atmut  wtich  these  dis- 
putes may  SJ'ise  aro  in  no  way  limiteil  t-o  salvage 
services  on  or  near  the  coasts  of  the  United  Kingdooi, 
for  those  sections  embrace  disputes  as  to  sslvage, 
wherever  the  aaRiMiiaafha'vaDaaniendatad.  Tbeae 
disputes  may%e  aatUiad  aKiMr  aomasarily  or  b^the 
High  Court,  and  all  disputes  not  sum  manly  adjndi' 
catefl  uj^Kon,  (locording  to  the  provisions  of  the  Act,  are 
to  b>e  ("leteriiiinf^d  tiy  the  High  t'onrt..  I  now  coiiio  in 
this  group  of  sections  under  "  Procedure  in  Sialvage" 
to  section  661,  which  deals  with  the  valuation  of  pro- 
perty by  o  tooeiver  of  wiaek  uriisn  a  diqmte  aa  to 
salvage  aiiBM,  and  tho  res  Mlvad  is  ia  tiia  diatriot  of 
the  receiver,  no  matter  where  the  salvaca  eervioaa  may 
have  been  reodeivd.  This  section  enaott  that  "  where 
finv  dinpute  AB  to  Ralvape  " — which  clearly  means  as 
to  any  salvage,  no  mittt«r  where  tho  salvage  services 
have  been  rendered — "  arises,  the  receiver  of  the 


distiiot  wlMra  tha  property  is  in  respect  of  which  the 
salvafa  «Mm  ia  Baaa^  may,  on  the  application  of 


partof  appoint  a  vahMC  to  valao  that  inxjperty, 
aad  shall  gira  copies  of  tha  valuation  to  both  jmrtiea. 

That  the  receiver  of  wreck  at  Plymouth  harl  jurisdic- 
tion under  this  section  of  the  Act  to  appoint  a  valuer 
at  the  instance  of  the  salvors,  even  against  the  will  of 
the  shipownw,  which  nduer  would  go  on  board  to 
value  the  propierty  salved,  is  to  me  clear,  and  I  did 
not  haar  ttia  ooBln»  coataadad  lor  at  the  bar  on 
behalf  of  ^platartin.  WbaOer  fha  dispnto  attea 
as  to  life  salvage  or  as  to  salvage  of  property,  no 
matter  whem  the  services  have  l>een  rendered,  this 
jorisdioticn  is  eouterred  upon  the  rfoeiver,  and  it  is 
not  oonflned  to  the  case  of  a  vessel  in  distrets  on  or 
near  the  coasts  of  the  United  Kingdom ;  and  as 
regards  this  jurisdiflHoB  than  la  ao  limit,  txoeptiag 
that  the  property  aa^  nott  ba  In  fba  Patriot  of  tiM 


property  i 
receiver. 

But  it  is  said  that  tho  next  section  in  this  groap — 

namely,  Sf-ction  OVJ,  only  OOUferS  njion   the  lecfiTrr 

of  wreck  a  limited  jurisdiction,  and  that  he  has  no 
jurisdiction  to  detain  a  veesel  in  the  case  of  a 
claim  baiag  made  for  aalvage  rendered  to  tha 
ship  widoh  la  fhan  widiia  bia  jmiadiotion  antU  pay* 
ment  of  the  claim  or  process  be  issued  for  tha  arreat 
and  detention  of  the  vessel  by  some  competent  court, 
as  is  Tirovi  hd  for  by  this  section,  unless  it  be  a  claim 
for  life  salvage  under  section  544,  or  the  vf  ssel  was  in 
^stress  on  or  near  the  coasts,  under  tion  5iti. 
This  argument  is  based  solely  upon  the  woids  in 
section  552,  "where  salvage  is  one  to  any  p^soa 
ludar  tbia  Aok"  I  do  aotagiaa  with  thia  oontentioo, 
aad  for  these  rsaaoBs.  First  of  all,  what  is  the  meao- 

inj^  of  the  words '*  salvnge  line  nuder  this  Act"?  I 
do  not  deny  that  they  may  mean  money  which  ia  due 
and  then  payable  for  salvage  services.  But  is  this 
their  real  meaning  in  this  section  ?  Where  can  bo 
found  in  either  section  544  or  646,  or  indeed  in  any 
aeotion  of  tha  Act,  iptoTisioa  that  moaay  ii  due  and 
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tb«n  payftU*  Ibr  Mlmg*  mhIun  mtdttoS  f  It 

Bot  liy  fousd.  No  nlvage  b  dnr-  ,ind  th>-n  pnyab'c 
tinder  either  of  the  two  Mctioni,  or  any  other  se(  tion 
in  the  Act.  It  in  cleAr  to  me  that  the  true  roi  ling 
of  the  words  "  salTaffc  due  uudw  thu  Act"  is  not 
that  the  money  ahottU  be  Mtiullydoe;  wd  turt^Jy 
thitwolionfi49iiiiottBbad«l«tad.lEon,tk*  lUiate, 
lAdA,  If  th«  tnwgrfng  oontendafl  nr  if  to  be 
•ttschf^d  to  the  wori:!s,  would  bf  thn  caMt  In  my  judg- 
ment tfie  woni  "  due  in  this  section  mesna  retover- 
ablfi  under  the  Act.     I  think  ttlit  IS  iUpportod  by  the 

words  in  aab-aectioD  'i  of  Motton  652,  "  if  the  claim 
for  salvage  ezoeeds  £200 ;  "  and  at  the  beginning  of 
tbsMOtioutli*  wovdi  an  *' vnte  this  Aoi,"  and  not 
**w3erieetioiu544  and  046,**  or  even  "nndiar  the 

prpviouH  proTi.'rinris  of  tbis  Act."  Ooe  fiodt  in  the 
Act  iiow  mouHyH  pHyaLle  for  sal vjipje Berrioee,  whether 
to  life  or  property,  mny  bf'  rocoviircd  under  the  Act, 
and  tee  a«  to  this,  e(){>ecially,  section  I  fail  to 

Me  iriijr  a  claim  nnder  section  566  ie  not  a  daim  for 
alv4ge,VBder  Motion  562.  In  my  jadgment,  there- 
ioMk  MoHoB  bit  ii  not  limited  to  Motkma  644  and 
646,  as  contended  for  by  the  learned  ooonsel  for  the 
appeUants.  I  am  fully  aware  that  the  side-notes  of 
a  set'tioii  form  no  part  of  the  Act,  but,  }iftvinp  con- 
sidered tiie  Act,  I  (»OSOt  ptit  in  ttirser  limguage  what 
I  hold  to  be  the  meaning  of  the  section  than  what  I 
find  in  its  side-note.  ■  I  snd  in  its  side-note,  "  Deten- 
tion of  property  liaU*  to .  salvage  by  a  reoeiTeTa  X 
belieTe  uiis  to  oa  Mi:aMmtezenderingol  .tike  aeotion. 
In  my  opinion  the  reoeiver  of '  wreck  had  jorbdiction 

to  detain  th<_i  plaintifTs'  ship  as  he  dii],  and  tbat  my 
brother  Barnes  w(t«  nfjbt  in  the  conclusion  he  arrived 
atM  to  the  true  construction  of  this  section.  What 
the  Solicitor -Oeoeral  said  about  the  Le|^alatore 
placiTig  the  receiver  of  wreck  in  the  sboM  Ol  the 
Mlvor,  «lio  WM  «ntitl«d  to  a  lien  upon  tfa«  Biopttj 
HlTBd,  itrnck  m*  M  well  worthy  of  ooiMlaanniMi, 
but  I  do  not  nr?Qd  this  to  bring  me  to  the  concJu- 
Rioii  I  have  arrived  at;  and  I  may  add  tb  it  1  cuimot 
ifte   any  ftensi!  m  what  tho   iiy);mllrint*(  contflnd  for  — 

namely,  that  although  the  receiver  of  wreck  may 
diiWb  •  Hp  in  the  oaM  of  a  dintate  about  salvage 
MTviMS,  no  matter  when  reodered,  if  tbedtfa>  was  m 
dblnMon  orneer  theeoait,  yet  bebM  BO  jortooiolionif 

the  sarae  di^pntfl  arisf^R  s.nd  thn  Bhipwaa  nntin  distress 
on  or  near  the  oostat  and  yet  is  witLiii  Lis  diatrict. 

As  regardN  the  subsidiary  L^oints — namely,  wliether 
life  salvage  had  in  fact  been  rendered,  and  the 
meaning  oi  "  on  or  near  the  ooast,"  so  much  debated 
at  tiaa  Mr,  I MV  nothing.  In  the  view  I  take  of  this 
fltM  tiiMaqaMaoiu  do  not  arise,  and  if  I  Mid  anything 
abont  them  it  would  be  purolv  ohitfr.  For  the 
reasons  above  stated,  in  my  judgment  this  appeal 
ihould  be  dismisaed  with  costs. 

Vavobait  Wiuxun,  L.J.,  read  the  following 
jadgmant :  I  agiw.  Despite  the  arguments 
based  on  the  words  "  due  under  this  Act "  in 
section  552,  I  cannot  get  out  of  the  words  of  the 
section.  I  thought  it  my  duty  to  examine  the  words 
oarefuliy  because  the  construction  we  have  arrived  at 
leads  to  a  somewhat  strong  reeolt ;  that  is  to  say,  that 
there  may  in  faotbeanKrait  on  meene  prooeM  by  the 
receiver  on  a  mere  dafatt  «f  Mlvage  in  a  case  in  which 
the  receiver  may  have  no  personal  knowledge  of  the 
oiroamstanoefl.    I  am  not  snre  that  the  receiver  has 

■ny  dieoretion  if  a  clairn  is  m.^do,  the  wordused'is 
••saall."  The  power  or  jurisdiction  iu  such  oicoom- 
iHDMi  Mems  certainly  new  imdar  tkit  AtL 

ItovEB,  L.J.,  agreed* 

Afpeai  ditmittedt 

Solidtnr.for  tbif  de^endaiit,  iSvKeHar  h  the  Board 


From  Q.  B.  Dir. 
(A.  L.  Smith.  Bigby,  and 

Taughan  Williams,  L.JJ.) 

Wauhaw  v.  Matox,  &c.,  of  Baioboco.  («.] 

Local  governniimt — Offencet—Umound  m«rf — Coaiem' 
nation  by  juttict  —  CitmfteuMtim  tu  oi/v.cr—  A  rf  /imiu  r. 
—  Aimni  —  JiirinJiction  of  arbitrator — CoiU  and 
ncjf  iuft—''  Full  rompentation" — Public  HeaUkAd, 
1875  (38  .t  as  Viet.  c.  55).  m.  116,  117,  308, 

Meat  was  ttiztd  by  an  impedor  of  the  local  authorit-j 
a$  umound,  ait<{  n^wUmiifi  fci/  a  justice  under  teetiou 
116  and  117  o/the  i'Mtc  Iltuiik  Ad,  1675.  ,  Tht  < 
o/  the  vutU  toat  thereupon  tummcned  far  an  offt\ 
section  in,  iii4  the  magi»trate$  dimtitttd  Ms 
upoa  an  o^fMfion  to  its  farm,  wUkemt  '  4»qulri»§ 
into  th»,  mmk.  .  The  owner  .of  ' tim  meat  tUtimtd 
eompenaatitm,  to  ie  tettUd  by  arbitration,  ttn'kr  tettien 
308  for  damage  tu»(ninfd  by  Itim  by  renstm  of  tht  trrrtin 
by  the  local  authority  </  Hir  jtowen  of  the  Aci  ,  atid  tkt 
arbitrator  found  that  the  meat  uym,  at  the  time  of  itt 
cotidemnaiion,  iound  and  fit  for  ike  food  of  wmn,  etid  he 
included  in  the  dantagt  twdained  by  tkt  •MMT  ^  tki 
meat  the  less  tit  earcws  and  tht  cnenset  of  and 
ineidmt  fo  As  stftars  and  in  defmding  Mmse//  befart 

ihr  Twigiitnit^S.  In  nn  action  on  the  attarj  thr  jh'I^/ 
refund  to  admit  evidence  that  the  meat  woe  un*oumd at 
the  time  it  iva*  ownfnawsd,  md  gmm  Jitigmmd  far  tt* 
amount  ciaimnl. 

Held,  that  the  qtiCltitM  qf  the  tomdnru  of  the  meat  at 

tht  time  qfit$  ttmdtmmiiea  wa»  a  ■  fotetion  of  fad  ftr 
the  orMlrafor  fl>  iMmii^M,  amd  Ail  finding  eoM  met  tt 

reviewed  in  the  action. 

Ilrld,  altu,  that  the  "full  compeneation  "  to  whichlii 
owner  of  the  meat  tcis  entitled  would  include  the  ra/w 
of  the  meat  and  the  expeneee  i»^irred  b](^  Atsi^in  omumc- 
Ummfiih  the  tiim^  mad  im  d  ' 


magistratee. 


App^l  from  the  judgment  of  Day,  J.,  at  the  trial 
of  the  action  without  a  jury.' 

Ihaactkm  waabcoDgbtnpoBaiiiiward.  It^pMRd 
ttat  an  inepeotor  oT  nniwooM '  fen*  tiia  borovcli 

of  Brighouse  seized  under  section  116  of  the  Pnbuc 
Health  Act,  187.),  a  carcaae  of  meat  belonging  to  ths 
plaintiff  as  unfit  for  human  food,  his  opinion  as  to  it< 
unaonndnMS  having  b«en  confirmed  by  the  medioai 
officer  of  health  for  the  borough,  and  the  caroaWifW 
(mtfaa  same  d^r  talma  bafom*  jnaticaof  the  peace, 
who  oandaaggMa  It  and  ordaiad  it  to  be  destroyed. 
The  defendants  thereupon  took  out  a  summons  againit 
the  plaintitT  under  section  117  of  the  Act,  but  th« 
magiaf rates.,  without  hcanuj^  any  evid'-in  i'  or  poicg 
into  the  merits,  dismissed  the  summons  upon  » 
technical  objection  as  to  its  form,  making  no  ordi'x  as 
to  ooets.  Mo  further  summoiia  «a«  taken  out  against 
the  plaintiff.  The  plaintiff  then  bldimad  rampeneMiQa 
under  section  308  of  the  Act  for  the  damage 
sustained  by  him  by  reason  of  the  exercise  by  the 
drfi^ndMtsof  thfl  powers  of  the  Act,  and  ht«  Hj  pointeti 
an  arbitrator  under  sections  179,  180  for  the  purposs 
of  having  compensation  assessed,  and  gave  notice 
thereof  to  tba  aataodaots.  The  defendants  did  not 
within  the  prMBribad  lime  appoint  an  arbitrator,  and 
the  arbitrator  ai^totnted  \9  tha  plainliff  jrocwded 
with  the  arbitranoo.  the  oefeoAHils  attundteg  A* 
proceedings,  and  in  spite  of  their  protest  the 
arbitrator  hoard  evidence  as  to  the  soundnfss  of  the 
carcase.  The  dcfcudHnts  then  called  (■■■iiieace  with 
the  view  of  showing  that  the  carcase  was  unsound. 
The  arbitrator  fonwd  aa  faofa  that  the  carcas<^ 
not  dissaesd  or  vnsoond  or  xinwboleaoaAe  or  unfit  for 

(tf.)  Beported  hf  .Vf.  F.  BAitKT,  Btq..'6aniit«<^ 
at-Law. 
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tlo  food  of  man  wben  it  was  ootideaiiieil  find 
ordered  to  be  deatroyed,  but  was  then  soimd, 
wLole«orit«,  and  iit  for  the  food  of  nuui;  and  that 
the  plaintiff,  by  reason  of  the  llftiinieil  of  the  powers 
of  tha  Aot)  oad  OTrtaiwd  ijiunafn  as  follown ; 
(a)  Tb«  loM  of  tiie  flaroaN,  £7  lOi. ;  (il>)  expenses 
of  and  incident  to  the  seizure  and  of  and 
incident  to  defending  himself  in  the  ms^sterial 
prcK:ec-dinp  =  ,  i':i7  Is.  ;  (c)  Iijflt  in  hi'i  bifiiiess 
M  a  buttiher  whioh  immediately  and  necessarily 
flowed  from  the  seizare,  oondemnatioo,  and  magis- 
twial  prooeediagi,  £62.  BealaodinotadtiM  defend- 
■Dti  to  pay  the  ooati  of  the  T^arenoe  and  of  tho 
•ward. 

The  plaintiff  broi;>;bt  an  aciion  upon  the  award  to 
recoTer  the  above  ttmyunt-K,  when  the  defiTidants 
tendered  evidence  to  show  that  the  caroaee  was  at  the 
time  of  the  seizure  and  condemnation  vnionnd. 
Day,  J.,  refneed  to  admit  the  avidanw  npon  the 
gromid  thatthitnMittarwnioondMdodbr  thoifaiding 
uf  the  arbitrator,  and  ?aTe  jndgiMQt  Im  plointiff 
for  the  amount  olaimod. 

The  defendants  aj  pealed. 

By  section  SOS  of  the  Public  H^th  Act,  1675 : 
"  ^l^ere  any  person  sustains  any  damace  by  reason 
of  the  exercise  of  any  of  the  powers  of  this  Act.  in 
relation  to  any  matlor  as  to  wnioh  he  is  not  himself 
in  dafault,  full  ooBspansation  shall  be  made  to  such 
penon  by  tiie  local  authority  ezerdring  snch  powers ; 
and  any  dispute  as  to  thfi  fact  of  driiiKugH  or  ttmount 
of  compensation  shAli  be  settled  by  arbitration  in 
auHNMrpiOfiMl^tboAefe.  .  . 

Macmomn,  Q.C.,  and  T.  G.  I).  WrisfU,  for  the 
dofandaati.— The  axbiteiitor  hM  only  juiidiction 
nnd»r  SMdOn  308  to  daoM*  at  to  fho  fact  of  damage 
•ad  the  amount  of  compensation.  has  rm  juris- 

diotion  to  find  that  the  carcase  wa*  nound.  m  tJmt  is 
(Kjuivalent  to  fitnlius^  that  tlm  plaintiff  not 
in  default.  That  is  a  question  of  liability  for 
tbe  <x>urt  and  not  for  the  arbitrator  to  deter- 
Mino.  This  ii  distinotlf  atetod  bj  Lord  Fits- 
MTBld  in  Briairy  H<U  Local  Board  t.  Ptunalt,  33 
W.  R.'  flf).  at  p.  38,  0  Apn.  Gas.  595,  at  p.  003,  and  it 
also  appears  from  Lord  Selbome'i  opinion.  The 
award  therefore,  bad  on  tho  face  of  it,  at  aiiv 

rate  so  far  as  regards  that  finding,  and  Day,  J,,  was 
wrong  in  refusing  to  admit  evidence  that  the  carcase 
was  unsound  and  holding  that  the  flnduig  of  the 
arbitrator  oonclnded  the  matter.  It  is  open  to  the 
defendants  in  an  action  on  the  award  to  shew  that  the 
dsms^  was  not  occasioned  by  the  exercise  of  the 
^.(iwers  of  the  Act,  and  that  thfi  daiiiHge  srcjsii  in 
relation  to  NiuTie  iriatter  as  to  which  tbe  plaintiff  was 
himself  in  default,  and  in  order  to  show  that,  they 
are  entitled  to  give  evidence  that  the  carcase  was 
unsound.  [They  also  referred  to  In  re  Davitt  and 
Mcndda  Urban  Dittriet  Council,  Law  Times,  the 
tOth  of  May,  1899.  p.  62.]  Further,  the  question 
whether  tho  plaintiff  was  in  default  was  concluded 
by  the  order  of  the  justice  condemning  the  carcase 
as  unfit  for  }iuniMn  fo.)d  mid  directing  it  to  be  de- 
ttoyed.  The  plaintiff  might  have  apfwaled  from  that 
order  to  quarter  sessions  uoder  section  269  of  the 
Aot,  and  not  luwinf  done  ao  tbo  order  of  the  joatice 
wM  ooBdiuive  i^Nin  tho  nailer,  and  tboilnding  of  Uie 
arbitrator  CAnnnt  override  it.  As  regards  the  items  of 
dani*ff«,  tho  coudemnation  of  the  carcase  was  the 
act  of  the  justice  and  not  the  net  the  (fefrndants. 
Therefore  the  loes  of  the  carcase  was  c«iiE.e !,  not  by 
the  exercise  by  the  defendants  of  the  pc  wcrx  of  the 
,A«t»  botbj.thaocder  oltiM  jutioB.  TliefintitMn 
tlwieioio'  naaely,  the  valat  of  tte  oarooM,  oamot 
be  recovered.  Nor  can  the  expenses  of  the  plaiutiff^ 
ia  daiending  UmseU  before  the  magistrates  be  re- 


covered. Tbe  magistrates  might  have  made  an 
order  giving  the  plaintiff  costs  upon  tbe  summons. 
They  did  not  do  so,  and  so  this  item  of  loss  was 
OOOaaioiied  by  tbe  magistrates  making  no  Otdar  n  to 
costs  and  not  by  the  exercise  of  the  powers  of  the 
Act.  Section  253  allows  anyone,  with  tbe  consent  of 
the  Attorn^-Gteneral,  to  take  out  a  summons  undrr 
the  Act.  In  re  Rfitrr  and  Mayftr,  cfr,,  nf  liirhmhmd, 
41  W.  R.  .013,  [1891]  2  (i.  H.  77,  was  a  differt-ut  cA«e, 
because  there  toe  question  was  as  to  the  costs  in  .-uned 
by  the  owner  of  toe  meat  in  resisting  it^  coudemna- 
tMM.  Tboae  ooata  were  olearly  ooaaei  bj  tbe  aeisiuo 
of  the  neat  md  Ha  beiog  talwn  before  a  justioa  for 
condemnation. 

ScoU  Fox,  Q.a,  W.  J,  Wavght  W,  Madden,  and 
<?.  P.  F'cdbcr,  for  tb*iliinliff,wfi«  not  called  iipoo. 

A.  L.  Smith,  L-JT.— In  my  opinion  this  appeal 
must  be  dismiiaod.  Tbib  qnestion  arises  thus :  Tbe 
inspector  of  mriaatiose  for  the  district  inspected  the 
caroase  belonging  to  the  plaintiff,  and  the  medical 

officer  of  health  also  inspected  it,  and  both  ceme  to 

the  corKduBiiin  that  tbi-  carra;He  whs  uid't  fi  t  biiioau 

food,  and  thereupon  it  was  eeizfd  and  a  justice  con- 
demned it  and  ordered  it  to  be  destroyed.  A  summons 
waa  imed  against  the  plaintiff,  and  the  summons  was 
dismiiied»  not  upon  the  merits,  bat  upon  a  t*chuii-al 
objection,  and  it  is  admitted  that  that  objectiun  was  a 
good  one.  No  other  summons  af^ainst  the  pUintiff 
wfi9  tjiiirn  rut  The  plaintiff  tb(Ti  innde  i*  duim 
agamst  the  Uefendants  for  com] ieu gallon  u|)on  the 
ground  that  he  had  been  damaged  by  the  eneiiise  bj 
the  defendants  of  the  powers  of  the  Act— namely,  in 
seizing  and  procuring  the  condemnation  of  the  meat. 
The  daintiff  iqp|iointed  an  arbitrator  nndcr  tbe  Act 
for  the  purpose  of  having  the  compenMllon  aneai>d, 
1  lit  the  defendants  did  not  appoint  one.  The  sitigla 
jiibitr&tor  then  proceeded  with  the  refofoiice,  and 
evidence  waa  heard  at  considerable  length,  h:i  1  the 
defendants  called  a  body  of  evidence  to  show  that  the 
carcase  was  unsound.  In  the  result  the  arbitrator 
made  bia  nwaid»aiid  the  plaintiff  now  faringsaa  aotion' 
on  it.  Tt  mvMM  to  me  tiiat  tteaibifaator  was  tight  in 
the  form  in  which  he  made  his  award,  because  be  did' 
not  find  that  the  defendants  were  liable,  but  he  found 
Mpeoitiij  facta  iip  jri  w b  i < di  tlw  Oomt  MO tO  tOJ  WhethMT  ^ 
the  defendants  are  liable. 

I  come  now  to  section  308,  upon  which  tb  e  point  arises. 
Under  it  the  arbitrator  baa  to  settle  a  "  dispute  as  to 
tho  fact  of  danage  or  aiaovnt  of  compensation."  Wo 
are  not  without  authority  as  to  the  meaning  of  thoae' 
words.  In  Brierfey  flill  Local  Board  v.  I'mrtall 
T/jrd  SeltKinje  and  Lord  Fitzgerald  deal  with  them.. 
Lord  Belborne  said  that  •*  if  the  arbitrator  gots  into 
the  inquiry,  as  he  ought,  as  a  question  of  fact,  snd  if 
he  deals  with  the  facts  as  he  finds  them,  but  deals 
with  them  in  a  wrong  view  of  those  facts  accotdioa 
to  law,  then,  no  doubt,  his  award  will  not  be  final." 
There  is  nothing  in  that  which  shows  that  in  an 
action  on  the  award  the  court  umai  nut  *n1(e  ttm  facts- 
found  by  the  arbitrator  as  binding  b4<twL«rn  tbe 
parties.  Lord  Fitzgerald  said :  "  In  estabUhhing  his 
case  under  that  seotiffn  ^soekion  308)  tbe  plaintiff  bad 
to  sustain  four  propoaitMm^— viz.,  first,  that  he  bad 


sustained  damage;  seeondlyi  that  anoh  damafa  I 
been  occasioned  by  reaaoo  of  the  eurdse  by  tbe 

local  authority  of  the  powers  of  the  Act ;  thirdly,  t  hi  t 
such  damage  arose  in  relation  to  some  matttrat)  to 
which  he  was  not  himsfilf  m  ii  iault  ,  and  fourthly,  the 
amount  of  compensation  to  which  he  was  properly 
entitled.  Any  dispute  as  topropo(<itions  1  and  4  ia  to 
be  aattled  hy  arbttiBtioo.  l^laotof  damagia  eonca 
first  in  the  tsoHoa,  and  tstlie  ioandationof  aUlberest. 
In  the  nipcution  of  liig  dutipR  it  is  difficult  to  s^e  how' 
the  arbitrator  can  avoid  inquiring  whether  the  acts 
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coniplaineii  of  were  matters  doue  iu  the  exercise  of 
the  jiowora  of  the  Act,  and  as  to  which  the  claimant 
was  not  himaelf  in  default,  so  as  to  limit  the  aoope  of 
llll  aiWssmeDt  of  compeDsatioD ;  but  his  decision,  if 
tMt,m  totif  UnUUfc/oithe  daimdMito in poiiit  o( 
Uw  wonld  not  be  hinmng,  mod  would  be  inopentive.*' 
In  my  opinion  the  words  of  the  section,  taken  in  con- 
junction with  that  dmision,  show  that  every  question 
of  fact  is  in  the  province  oi  t'l  ■  irliitrator,  and  his 
decision  is  binding  upon  the  partaes,  and  only  questions 
of  law  can  be  raised  in  an  action  on  tbe  miVBrd.  The 
•rbitrator  htm  ftfond  tluil  tbe  carowe  me  eound.  It 
u  Mid  that  be  oogbt  not  to  bave  gone  into  that  ques- 
tion, bc-i;auao  by  doiug  90  he  hni  fo-ind  by  inference 
that  the  pliiiutiflf  was  not  in  dofauit.  The  arbitrator 
however,  could  not  Lave  ascert^iined  tht^  fact  of  dainajje 
without  findioft  whether  the  carcase  was  sound, 
ibongh,  no  doubt,  it  followed  that  if  the  caroa<«e  were 
sound  the  plaintiff  w««  not  in  deieult.  It  if  fortber 
said  that  tbe  Misare  of  th«««teeM  by  Ibe  intpeetor 
uad  its  coodoiunation  by  the  justice  as  uosound  was 
oonclusive  to  show  that  tbe  plaiuti£F  wa9  ir,  default,  but 
in  uiy  opinion  that  is  not  cuucluuiv'',  ;tr  1  ir  was  open 
to  the  arbitxator  to  hud  that  the  earcaht.i  was  sound. 

There  remains  the  question  as  to  the  items  of  damage 
claimed.  The  first  itutn  objected  to  ii  £7  10<.  for  the 
loss  of  the  carcase.  It  b  said  that  tho  lof  8  was  otuse  l 
by  the  act  of  tbe  justice  who  coudeiunfd  it  and  ordered 
it  to  be  destroyed,  and  not  by  tbe  act  of  tbe  defend- 
ants. T  caniK>t  agre«?.  The  proi>H?diugs  which  led  to 
the  condemnation  woit>  orit;iuat«'d  by  the  defendants, 
and  they  are  responsible.  It  is  then  said  that  the  costs 
of  the  ]>rocfitxiing3  before  the  justices  oaonot  be  re- 
covered. By  section  308  of  tbe  Pablie  Health  Aot,  1875, 
the  plaintiff  is  to  be  psid  "  fall  oompensation  **  lor  any 
damage  snstabied  by  reason  of  tbe  exercise  of  any  of 
the  powers  of  the  Act  in  relation  to  any  matter  as  to 
which  he  is  not  in  default.  In  the  present  case  the 
plaiutiff  has  got  £37  Is.  les*  in  his  pocket  owing  to 
tbe  exercise  by  the  defendants  of  the  powers  of  the 
Aok>  &l/ft  r>  Bajkrvnd  Mayor.  Ac. ,  0/  Birkenhead  the 
owiMr  of  llMJBflativme  beld  entitled  to  be  tepaid  tbe 
eoeta  wliwb  be  bad  inoorred  in  lesiBtfng  the  condem- 
nation of  the  meat.  Lird  Eshor,  M.R.,  in  speaking 
of  Rwtion  308,  said  :  "  The  words  used  are  very  wide, 
mi  l  i!  teemstoui'  tf Mif  till  V  Miust  includeanypocuniiit y 
loss  which  a  luau  sutlers  when  he  is  not  himaelf  iu 
default.  Ill  oriiiutry  language  there  certainly  is 
damage  sustaioei  by  s  man  when,  in  order  to  defend 
Ua  {Koperty,  he  baa  to  call  witnesses  to  prove  that  he 
was  not  in  the  wrong.  It  is  damage  to  his  2>ocket  be- 
canse  he  has  to  p%y  the  expenses  of  the  witnesses  whom 
he  has  called.  An  endeavour  is  made  to  avoid  this 
conclusion  by  giving  these  expenses  a  l^al  name  and 
calling  thorn  costs  ;  but  they  are  not  the  less  expenses 
wbitih  a  man  has  had  to  pay,  and  for  tbe  pejment  of 
wbiob  be  is  in  tbe  word*  of  tbe  Aot  entitua  to  '  full 
oompensation.' "  That  case  seems  to  me  to  ovrer  this 
point.  FortbawteMOiis  the  appeal  must  bedimnisaed. 

BI1QBT.L.J.— lam  of  fliesameoiriuion.  loolywisb 

to  make  one  obseivation.  It  cannot  be  denied  that  it 
was  the  duty  of  tbe  arbitrator  to  deal  with  the  fact  of 
daniaj;o  and  the  auiount  of  componBat  j  n .  Itsti  ins 
tome  that  it  was  iai[*os«ible  for  him  to  deal  with  these 
questions  without  oeciding  whether  the  meat  was 
sound  or  not.  That  was  a  fact  for  htm  to  deddet  and 
it  is  impossible  for  sny  court  to  say  that  it  was  not 
within  bin  jurisdiction  to  decide  it. 

Vauouax  Willi.\M3,  L,J,  —  I  entirely  a^ee. 
In  my  opinion  tbe  arbitrator  was  acting  within 
bia  jttrisdietion  in  £ading  as  n  fact  that  tbe  caroaae 
was  sound,  and  that  finding  cannot  be  ffispntod 

now.  I  wish  to  make  an  observation  with  refer- 
enoe  to  an  argument  iwlvanced  on  behalf  of  the 


deicudants — namely,  that  there  had  been  a  jodidsl 
order  by  a  jostice  condeuining  the  m^at  as  nnsoond, 
and  that,  as  it  had  thus  been  j  udicially  detemuDcd 
that  the  plaintiff  was  in  default,  the  arbitrator  had  no 
jurisdiotian  to  go  into  thatqnestioo  aodtoowifHe 
that  judicial  determination.  In  my  opinon  tte  eidsr 
of  tbe  justice,  in  this  case,  condemning  the  meat  wis 
not  a  judicial  order  at  all.  I  do  not  say  that  an 
order  of  oondetnnation  under  section  117  may  not  ia 
some  cas^  be  a  judicial  order  so  as  to  be  conclii^iv« 
between  the  parties  unless  set  aside  and  not  to  be 
gainsaid  in  subseqasat  pcooeedbigs.  Bui  I  aay  that 
upon  tbe  facta  bare  tim  order  off  eondeainafiaa  wm 
not  a  judicinl  order  at  all. 

As  reffards  the  question  whether  the  £'i~  Is  i« 
recoversl  lie,  tier'.i'jii  -lo^  ^ivp^  ''fill!  1,  'inpetiss' 1  [. 
where  a  person  has  sustained  any  damage  by  reason 
of  tfit  Wercise  of  any  of  tbe  powers  of  tbe  Act.  and 
tbo  «aBe  of  /»  r«  BaUr  and  Jfayor,  <tc,  0/  BiHi$-ketd 
ahowe  tbat  tb«M  aiuanasa  are  reoofwablok  It  is 
further  said  that  tbe  loss  of  the  £37  Is.  was  caosrd 
by  tlie  justices  before  whom  the  summon*  oame  mak- 
ing n J  :  :  -  'i-i  !ii  costs,  and  that  lli^ri  f  ire  the  loss 
was  not  caused  by  the  exercise  of  the  powers  of  th* 
Act.  I  do  not  think  so.  If  a  competent  court  had 
made  an  order  dealing  with  these  oosts.  tbe  parse* 
could  not  go  behind  that.  Bat  bars  tiia  jntfoaa  made 
no  order  dealing  witu  these  ooata. 

Ap^.ml  dismisied. 

Solicitors  for  the  ptointiff.  Waiktr  dl  Rowe,  for  F. 
IValL'-r,  Halifax. 

Solicitors  for  tbe  defendants,  ITtWaawon,  UW,  4t 
Cb.,  for  Stortjf  A  Wtttrnw,  HaKlMb 


IQtgtl  Olouit  of  Justice. 


Chan.  Div.  ^ 
Stirling.  J.  > 


LoTTDoff  AXD  MiDLAxn  B.vxx  (LmmD) «. 

MlTCUKLU  (a.) 

Mortage — Pertonal projxrti/ — Statutes  0/  LimiUtitont-~ 
Equitable  mortgngee  of  ahuret  in  a  limiUd  ompanif— 
F«ndo$w—attttuU-barrei  <{rM— 21  J«e,  1.  c  16,  s. 
3—3  A  4  WnL  4.  c.  27,     34—37  A  SB  Fu«.  e.  (7. 

One  of  t'vo  brother$  {who  hud  mrri'rtf  on  liUf MM  «a 
partnenhip,  and  were  eutiUed  Co  tha)t$  iu  a  fisntcd 

ampunt/,  the  certificates  of  which  wendepotUtd  witkn 
laftk  to  securr  auij  overdraft  on  a  CHrreut  accouut)  ditd 
in  \%Q\.and  tlie  m  fount  imsthen  cU>std,  Imvitiya  balaRf* 
due  t'tht  iKtitl:.  In  ISitS,  uo  hit'rtft  hnviiiij  u,  (he  .i-j  .- 
time  been  paid  and  no  acknowledgment  of  the  dtbt  give, 
the  bunk  sued  the  surviving  brother  artd  the  executor  »/  <«« 
deceated  brUher  to  enforce  their  •ecuritg  ;  oiwf,  white  the 
fnmur  dgfenieai  did  tMt  rsn'if  lAe  tiaim^the  UMtr  t^tdii 
that  the  debt  wot  tarred  Igr  attalogjf  bg  the  flVsMcs  ^ 
Limitations. 

IhH,  th'it  (If  hniJ;  wrfi  entitled  t>  f-'ic  rtUf  t <:hi!u\'  I, 
because,  there  tmts  no  provision  in  ang  ^luttiic  Lrml't- 
tiont  affecting  the  right  of  a  mortgagee  tf  yTywl 
projtertjf  to  es/om  Aw  security,  aiwl  mere  fact  tt^l 
the  perMNof  CMtm  could  not  be  enforced  did  not  deprim 
a  nutrtgagee  of  his  right  to  proceed  agaiiut  the  frtftrtf* 

Originating  sammons. 

Two  broUMn,  AlfMd  and  Edward  Wordsworth, 
bad  oarried  on  bnaineii  in  psrtacrship  and  bad 


Beportod  by  WAnvrirK  H.  Dbavsr,  Bs).,  Bsr- 

hster-at-Law. 


d  by  Google 


VoLXLVn.  ij.uya.Mw.j      THE  WEEKLY  BEPOBTEB. 


MS 


HukOoust. 
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HiuhOovbt. 


tept  an  acconnt,  first  with  a  bankint^  conopany 
oofT  auuigamaied  with  the  pUintiff  compaoy, 
•ad  sabwqaantly  with  the  plaintiff  oompany.  To 
wtmn  tbs  IwImio*  of  tbair  bwiktDg  acooont  Meun. 
Wunliinwlli  d«poiilBd  wUhtheplaintiffa'  predeceMion 
tlie  followiim  aocumnofg — (1)  five  certificAf^"<  m  ler 
the  seal  of  Joseph  Rodgera  &  Co.  (Linntecl),  ttLuwing 
that  one  Joseph  Welstrop  waa  thn  owntrof  the  shuns 
i&  qaerlioD;  (2)  a  oartiiicate  by  the  secretary  of 
Jowph  BiOdg«r«  &  Co.  of  a  transfer  of  those  shares  by 
ih0  «r«auton  of  JoMph  WcJitzap  to  AUced  •nd 
Bdward  Wordf  worth ;  (3) » ttanafer  of  thoM  tbant, 

with  the  nnnin  of  the  ^ausferee  in  blank  signed  bv 
Alfred  f\ud  Edward  Wordsworth.  The  plaintifT 
ooni;>Hi  y  claimed  t>>  Im  entitled  to  the  benefit  of 
the  aacurity  tbiu  created  and  waght  to  enforoe  their 
Um  or  cqoitaUt  ohitgo  lit  tlio  foltoiriiig  ctccmiu- 

Oo  the  3rd  of  April,  1891,  Edwnd  Wovdiwortli 
died.  aL*d  the  defendant  William  Mitchell  was  his 
legal  personal  representative.  His  brother,  Alfred 
Wordsworth,  was  htiVi  living.  At  tli.'  ilatn  of  the 
death  of  Edward  Wordsworth  a  cousiderablo  balance 
was  doe  to  the  plaintiffs  on  the  bankiog  aooonot 
which  wa«  then  oloeed.  The  balance  atiU  romaiued 
due,  no  inteml  having  been  paid  on  it,  and  no 
M^owledgmont  of  the  debt  having  been  given  by 
mtcheU.  On  the  28th  of  September.  1898,  more  than 
•ix  years  after  the  death  of  Edward  Wordawi  rl  }i ,  tbo 
plaintifTtt  issued  this '  originating  anmrnons  against 
Mitchell  and  Alfred  Wordsworth.  Ti.e  latter  made 
no  objection  to  the  relief  claimed ;  the  fomaorniMd 
the  objection  that  the  Btatutea  of  Idiaitatiau  were  a 
dofeooe  to  the  action. 

Upjohn,  Q.C.t  and  2£artdlit  the  plaintiffs.— The 
plaintiffs  claim»cllo1>mtioilltiirttti>ohargestill  existed, 
sndatk  foruiMMKnintof  tboMBOimtdaeandfor  aaale 
of  the  shares.  As  to  the  defence  that  tbe  d^bt  wa«  to  be 

coij-iiUreil  stntute-barred,  the  plaint ITh  i  jnteud 
that  even  if  by  analogy  the  doctrine  was  to  be  ad- 
mitted in  the  case  of  an  equitable  mortgage,  the  time 
of  limitatioQ  would  only  run  from  the  date  of  refuaal 
to  9»y  off  the  debt,  as,  in  tlw  aotioDi  of  dotbiae  and 
Inmr.  from  the  dates  of  tba  wrongful  datntion  and 
eoD'vevwon  reepectifely.  But  to  admit  the  analogy 
at  all  would  be  revolutionary  as  against  the  equitable 
mortgngees,  who  cAnuot  enlorce  their  security  with- 
out bringing;  mi  a;  tion  on  the  debt.  The  debt  in  this 
ca8«  is  not  extuigtiished  by  the  statute  21  Jmu.  i.e.  16, 
and  no  collatoral  right  or  roinf  dy  is  afTected  thereby  : 
Courteaaji  v.  IViUiamtt  3  Hare  &39,  per  Wigram, 
▼.O..  at  p.  651._  th0  right  of  tbe  nortgageea  is  a  Jus 
in  rem,  and  this  is  not  an  action  to  rt>cover  a  d:  1:. , 
but  au  action  /(/  rem  tu  enforce  the  churge  against  the 
property  charged ;  in  one  rasa  the  holders  of  an 
Uuprr/ect  security  were  allowed  to  comt  in  even 
in  competition  with  the  holders  of  a  perfect 
Mcurity :  /m  r«  Strand  Mutie  Hall  Co.,  1-i  W.  A.  6. 
8  De  a.  J.  ft  fi.  147.  Ko  Statute  of  Linitotionj 
applies  here,  not  even  by  analogy :  Mellmh  v. 
Hrotm,  3S  W.  B.  "32.  45  Ch.  D.  225,  where 
Kay.  .T  .  rrfusod  to  apply  tliB  analogy  to  n  oaaa 
of  personal  estate. 

J«nkin$,  Q.C.,  and  T.  Ihugku,  for  tbe  defendant 

Mitchell,  the  legal  personal  representative  of  the 
deceased  partner.  —  The  plaintifl'i  were  not  entitlfd 
to  a  f. T.  i  1  R.ir.j  r[i  free  by  reason  of  their  Im  hrs  and 
delay  and  the  fraud  of  their  manager,  who  bad  known 
that  the  surrinng  partuer  had  purchased  all  the 
naota  of  the  bndnisM,  and  had  indenuiified  hinaelf 
ng^Mt  all  UahiUtifla  in  reapeot  of  it  The  rwnedy 
at  law  for  the  debt,  which  was  a  simple  contract 
debt,  waa  gone,  and  therefore  the  remedy  to  recover 
Ih*  tiuag  iniidi  Movrad  tlw  dabt  «m  goo*  in  oqaify. 


This  was  personal  property,  the  right  to  recover 
which  began  in  1891,  and  now,  by  analogy,  tbe 
debt  was  barred  by  the  Statutes  of  livitalioaa : 

Chdmimuidjt  T*  Cliidon,  2  Jao.  &  W.  1.  at  pp.  81, 
152 ;  Sutttm  T.  SutU>u,  31  W.  R.  369,  22  Ch.  D.  «11 ; 
JUvnvhn  V.  ^  . '  ,  r,',^  2  Soh.  &  Lef.  607.  [Sbel- 
ford  on  Ileal  rrop«fty  ^^tatutes  (9th  od.),  p.  HO  ; 
and  Robbiiis  on  the  Law  of  Mortgagfs,  p. 
was  al.'o  ref«MTed  to.]  This  waa  not  in  the  class  of 
cases  of  a  reversionary  interest :  hi  re  Lowe't  SttUt- 
ment.  30  Beav.  86,  10  W.  £.  Ob.  Dig.  H;  /»  re 
Haneork,  Haneodt  t.  Btrrty,  86  W.  B.  710,  87  L.  J. 
Ch.  7n:j;  In  r,  f\'-,!-''i  Tr^ts,  G^l  L.  T.  R.-p.  416,  39 
W.  K.  Di£r.  112.  The  plaintiffs  were  not  tn'ided, 
beiuK  bt'^r  i  .e-boreed,  to  ra«  in  oqoity  for  a  transfar 
of  the  himre*". 

Henry  v.  Smith,  2  Dr.  &  War.  3^51,  4  Jr.  Eq.  Kep. 
602;  Htath  v.  29  W.  £.  804,  6  Q.  B.  D.  346 ; 

and  BnM^mni  tAiiop,  7  Dim.  436.  were  abo 
lefMfed  to* 

Cur.  lulf.  villi. 

Si'iiu.i^a,  J.,  after  stating  the  facts  of  tbe  case, 
continued:  Tbe  deposit  of  the  docameots  which 
have  been  mentioned  has  constituted  tbe  plaintiffs 
equitable  mortgagees  of  the  shares.   If  authority  for 
this  is  required  I  may  refer  to  what  waa  taid  by  Lord 
Selbome  in  delivering  tbe  judgment  of  the  Court  of 
Appeal  111        .  V  V.   f  'ark,  32  W.  E.  400,  26  Ch.  D. ' 
2*7,  as  to  UiK  potiiuoti  of  the  defendant  Clark.  [His 
lordship  read  from  the  report  at  p.  202.]     It  wan 
admitted  on  behalf  of  the  defendant  Mitchell  that 
no  statute  expressly  tppliad,  but  ft  was  contended 
that  inaamnoh  aa  tba  penonal  mntdy  for  the  debt 
waa  barred  by  «>e  rtatnte  Si  lao.  1.  a  16.  s.  3,  tbe 
remedy  against  the  property  which  constitutes  the 
gecnrity  for  the  debt  would  not  be  enforced  by  a  court 
Lif  i  ijiiity,  acting  in  obedience  or  by  any  riiinlM^y  t  i 
the  statute.    It  is  now  well  established  that  an  action 
for  foredoaoM  h  not  an  action  for  recovery  of  a  debt, 
but  for  reepwiy  of  tba  mortgaged  property :  Jdeoth  t. 
Pugh,  29  V.  S.  904,  30  Thid.  663.  6  a  B.  D.  345, 
7  App.  Cfts.  233;   Ilarlarh-  v.  A.^M^rry,  30  W.  Ti. 
827,    19  Ch.  D.  639,     Before  the  statute  3  &  4 
^'^ii;.  4,   c.   27,  it  w«s  held  that  a   nioitga^ee  of 
laud  could  not  get  relief  by  way  of  foreclosure 
after  a  period  of  twenty  years.    This  period  was 
not  fixed  because  the  peraonal  remedy  was  then 
barred,  for  tbe  statute  of  James  did  not  apply  to 
speoialty  debt*,  and  aa  regarda  simple  oontract  debts 
barred  uiem  in  six  years  ;  but  it  was  dioseii  because 
section  1  of  that  statute  (a  sot  tion  now  ro{HaUd) 
ppo\Tided  that  no  person  having  a  right  of  entry  into 
land  should  thereunto  enter  but  within  twenty  years 
after  the  title  a4%nied.    If  the  mortgage  was  not  by 
deed,  or  if  the  deed  contained  no  covenant  for 
payment,  tboa,  altboncb  after  six  years  tbe  penonal 
remedy  was  barred,  the  remedy  m gainst  the  land 
continued.    This  was  recognized  in  the  recent  case  of 
Buriirs  V.  <l!rutm,  cut,-,  p.  4:i.».  [1S!»!»]  1  U.  B.  885, 
before  the  Court  of  Apj>eal.    [His  lordshij)  rfftd  thu 
headnote  of  the  case  and  the  jutlgment  of  lionier. 
L.J.,  at  p.  890,J    In  addition  to  the  cases  tht  re  cited 
I  may  nlw  to  in  re  Con/a»'«  Jittak,  29  L.  &.  Ir. 
199,  where  Monroe,  J.,  aaya:  "Tbe  mere  foot  that, 
the  personal  claim   cannot  be   enforced  does  not 
deprive  the  creditors  of  the  remedy  agaiott  the  laud." 
The  time,  therefore,  at  which  a  bar  to  an  n.  1 1  n  for 
foreclosure  arist^B  under  or  by  analogy  to  the  statutn 
is  not  that  at  which  the  personal  remedy  ceases,  but 
that  at  wbiob  tbe  remedy  againat  tbe  property  wbiob 
is  the  snlijeet  of  tbe  diarge  is  taken  awny.  Now,  tbe 
atatute  21  Jac  1,  c.  16,  s.  3,  does  apply  to  certain 
actiona  for  the  recovery  of  personal  estate— vix.. 
It  does  not  i^pear  to  me  tbat 
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the  analogy  founded  on  the«e  assuta  the  dcffindants 
in  the  pt*eeLit  cum,  for  iu  neither  form  of  action  does 
time  begin  to  run  until  a  (lefendant  has  dooe  Bome- 
thing  wrongful  aa  between  him  and  the  plaintiff 
— M,  for  example,  hit  mfiued  to  oomply  with  a 
lawful  demand  or  hM  wrougfally  converted  the 
property  in  hie  poMeaaion  to   his  own  use:  see 
Miller  v.    Dtll,   39  IV.    IL.    iM'J,    [ISPt]  1    Q.  M 
468.    Nothing  of  the  kind  hae  happened  here. 
Another  way  of  looUng  at  the  caae  m  ilue:  The 
dipiMit  ol  UA  tbaim  oonetitated  in  eqoitv  an  aesign- 
OMBt  of  tiieM  eharM  to  the  plaintiffs  to  the  extent  of 
the  debt,  just  &s  much  as   if   a   ftirmal   flffd  hni 
been  executed  aasigning  them  to  the  pLaintiffr»,  subject 
to  a  proviao  for  redemption.    The  plaintiffs  have, 
tiunftm,  aflgvinMi  ia  equity  an  mterest  in  thaeo 
dHMttnatotmnBtiira  of  property.  Though  the 
ii  barred,  in  the  senae  that  a  personal  action  i  an  no 
longer  be  brought  to  reoorer  it,  the  debt  is  not  gone ; 
nor  18  the  right  of  property  deatroyed,  for  there  is  no 
provision  in  any  Statute  m  Tji«i*ftiffnt  with  referenoe 
to  perMoal  property  rfnibr  to  that  eootained  in  3  ft  4 
■Wul.  4,  0.  27,  8.  34,  whereby  the  title  to  land  it  ex- 
tinguished after  the  lapse  of  a  certain  period.  If, 
then,  the  prop*;rtyrif  the  plaintiiTj  still  i^xislfl,  T  fail  to 
■ee  what  there  is  to  depnre  the  plaintifiEt  of  the  rights 
,aittebbed  to  such  property.   On  this  groond  Kay,  J., 
pcooMded  in  In  re  Hancock,    That  case  no  doubt 
nlales  to  a  rerersionary  interest  in  personalty,  and 
it  was  coiiteUiied  that  the  (leciHion  might  hsivs  br>en 
different  if  it  had  related  to  an  interest  in  posses- 
ion.   If  the  fand  was  in  the  handa  of  a  parson 
who  ooald  aocooMfulIy  plead  the  statute  agaioat 
lieflk  mortgagor  aad  mortgagee,   no  doal>t  the 
vesnlt  would  be  dififerent ;  but  if  the  hnlcler  of  the 
fund  either  oould  not  plead    the  statute  (as,  for 
example,  by  being  an  expreaa  trustee)  or  did  not 
ohooee  ao  to  do*  il  aeaoM  to  me  that  th«  WMonipg  of 
tte  learned  judge  would  ftill  apply.    Wfw  ooold  a 

mortgagor  interfere  to  prerent  t'e  holder  of  tbr  fund 
from  Imnding  over  the  proptirt^  to  his  mortgagee  r 
In  my  judgment  the  contention  of  the  defendant 
Mitchell  is  not  well  founded,  and  tbo  plaiattib  are 
entitled  to  relief  bf  way  of  foreoloaare  or  aale. 

Hia  lordship  made  the  n^iial  forr'-^osnrc  df>crrn  in 
reapect  of  the  sharea  mentioned  in  the  summons,  the 
bank  to  add  ttaa  oofti  of  tb«  mamont  to  «hdr 
aeonrity. 

Solioitora,  Morton,  Cutler,  &  Co.,  for  Carter,  Atkia- 
»on,  &  Bentley,  Pontefrnct  :  Emmet  Jt  Oh*  for  FbtUr, 
Bajper,  4t  Boutledge,  Pontefraot. 


Ohaa.  IMt.  1  .  ,^ 

ByaM,  J.  \ 

JoHy?TovB  V.  CrompTOX  ft  Co.  (a.) 

Mines  and  mineraU — BetenHtUon  from  grunt — Bed  rotk 
and  coed,  ntUur      Anmadt'ola  emmmUl  mdm— 

Injunction, 

The  defendant*  were  the  leeeee*  of  certain  lande  under 
a  leate  dated  the  Wth  of  September,  1860.  grunted  by  the 
f/rmUemer  in  title  of  <&e  plaintiff,  th»  team  amiaining 
the  fetervation,  "exc«pl  ntmihdm  mid  otwajft  raermi 
out  of  thi»  denUttaUmiimmidmttnaraUvithin  or  iwdtcr 
the  »aid  land." 

The  defendants,  in  boring  for  water,  had  Aerad  through 
« ttniim  <tf  red  rwk  and  a  layer  tod  frem  na  to 
Wk[f4l  iddm  t»  AjdhMW,  md  ih»  ffedwUJf  amwd  for  an 
i^fmteHen  to  fcaArof n  thar  ao  dOHv*  «r  Ma  ^rvntid  that, 

>  (a.)  Beportcd  by  Kalegii  D.  PHn.tVOm.Bliq., 
iBarrister  •  at-  l^v. 


although  it  xkis  admitted  thai  the  red  rtx-l-  and  f  vi?  rmli 
n<A  be  n^orked  for  profit  at  the  present  time,  Ikm 
itances  were  mines  and  minerah  witJiin  the  rettrveticK 
Held,  that  the  piaintiff  woe  entitled  to  the  injunettm, 
on  the  itrineifle  laid  down  in  Hext  r.  Oill,  20  IT.  R. 
957.  L.  a.  7  Ch.  Am.  699,  and  explained  in  Etrl 
of  Jeney  r.  Guardians  of  the  Poor  of  Neath  Voce 
Law  Union,  37  fl'.  /?.  '^s,  22  Q.  B.  D.  5jo,  fvrf  <4< 
Bubstancee  in  question  were  tuch  a»  had  "a  vm  axd  « 
value  of  their  oivn  independent  ^  ami  mfantkfim 
thert$tofth»«oik'* 

Motion  to  rpsirain  tho  defendants  from  m»iiii(t'r 
permitting  to  be  made  in  or  under  the  lauds  dmiteii 
by  or  comprised  in  an  indenture  of  leaee  dated  ib« 
30th  of  September,  1860,  any  exoavatioot  or  Md» 
groniid  botinga  or  from  remoring  any  ^uiii  et 

minerals  in  or  tinder  the  Said  landt  or  from  intCTfariri^- 
with  th(^  una  and  enjojmient  by  the  plaintifft  o(  Itr 
sai  l  mines  or  minerals. 

By  an  indenture  of  lease  dated  the  80th  of  Ssptea- 
ber,  1860,  and  made  between  Thomaa,  Earl  of  WiUoi 
(the  predeoeesor  in  titln  of  the  plaintiff  Sir  Prrdcnc 
Johnstone)  of  the  one  part,  and  Thomas  Mockl  r*. 
fthroagh  whom  the  deft^Qdmt.s  claimed  of  the  e: 
part,  three  closes ,  fields,  or  parcels  of  land  situate  it 
the  township  of  Ainaworth,  forming  part  of  fti 
Heaton  eatatee,  together  with  the  printwockik^ 
house,  bleachworks,  meaauages,  dwelHng  -  hoair, 
erei'tiona,  and  luiildioga  thereoo,  and  the  re^^TToii^of 
water  situate  thereon,  and  the  use  and  enjoyraort  of 
all  water  usually  flowing  on  to  the  lands  ihet^  • 
danifadfrom  theacyoniing  taodi  oi  Iha  tMmA 
wfUi  fheir  appurtanHieai,  **«seepl  PBWtthalaM  aid 
always  reserved  out  of  this  demise  >i!l  ujin«  ud 
minerals  within  or  under  the  aeid  laud,  with  hb^rty 
for  the  said  earl  and  his  asaigna,  and  other  the  yenot 
and  Mraooa  for  the  time  boiiig  antitled  to  the  nra- 
akm  nmietfately  expectant  on  tto  dgUMnlaatioa  ti 
the  term  hereby  created,  and  their  agents  and  »wk- 
men,  at  a'l  times  to  drain,  get.  and  dispose  of  th« 
mines  and  minemis  his  and  their  freewill  tr. :  i 
pleasure,  nevwrthelesa  not  breaking  open  nor  daaf 
any  damage  to  the  surf  aoe  of  the  land  aenhj  dnatd 
or  the  buildings  thereon,  and  making  reeaooahls  oaa- 
pensation  to  the  said  losses,  his  executors,  adnnai*- 
trators,  and  assign'',  or  hi8  or  their  teii>iiit.«.  fcr 
damage  thereby  occasioned,"  were  demised  by  '.^ 
said  earl  to  tha  aaSd  TIimbm  Muoklord  for  the  ter. 
of  ninety-nine  yeara  from  the  29th  of  Septnabr 
1R60,  without  impeaohinent  of  waste  at  the  jearij 
ront  of  £160,  and  snhjtx't  to  the  oovenaHli  tka 
lesae^  and  conditions  ttierem  contained. 

By  an  indenture  of  lease  dated  the  iTth  of  Mani 
1896,  and  inad«  botw«m  th«  than  Bad  o<  Waaai  d 
the  one  part  and  VlioiDaa  Ftetohav  of  1h»  oikar  ywt. 
all  thoae  mines  of  coal  and  cannel  known  by  th«  zm- 
of  the  "  Treocherbone  "  acd  the  "Caonel"  sitL:^^ 
lying  under  parta  of  the  Heaton  eatote.  together 
foU  Jihartj  to  woik,  wia,  and  «fc  thoMU  awiii  «w 
daniaed  toflioidd  Vhmm  FMdMribrtha  tamel 

twfrtty-nnr  years  from  the  '23rd  of  March,  ^ 
subject  to  the  payment  of  the  dead  rent  and  rjyshw  j 
there  mentioiie<i. 

The  mines  demised  by  the  leaae  of  the  I'tk  cf 
March,  1896,  oompriaed  minea  Imown  es  ttv 
"  Trench prbone"  and  "Oannel"  mines  lying  eair 
the  Linda   demised  by  the  lease  of  the  30li  cl 

Bej'teinber,  IS (30. 

The  lease  of  the  aoth  of  September, 
assigned  to  the  defendanta,  Crompton  ft  Co..  ie  ^ 
about  the  year  1897.   The  leaae  of  the  17th  of  Ml«^ 
1896,  was  assigned  to  thA  plaintifT  oompuy,  ttrt* 
Fletcher     Hons  (limited),  on  the  15tb  of  May. 

It  appeared  ircna  the  evidence  that  the  def«4as< 
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hmd  recently  commenoed  to  ezoaTato  aod  aiok  a  bore> 
bole  aboot  eighteen  in  diuneter  and  tbrongh  the 
ibIbm  and  minnnlt  lawnwl  1^  the  Jmm  of  160O>  rad 
tliBfe  tiny  mtaoded  to  rink  the  md  boRluile  to  »  deptlx 

of  jiboTit  iOO  ft.,  so  M  to  insure  thatr  pieroiog  the  rock 
kuuwn  aa  "  Cannel "  rouk  lying  immediately  above 
th«  cani)h-l  msinjs  uuJ  obLaiuiDg  watfr  tlifirnf njm. 

It  apftean  d  tb&t  in  order  to  reach  the  caunel  rook 
the  bort  bule  muat  pass  through  the  foUowiog  strsta — 
wun^,  nulaoe  oUj,  nd  Mok,  Md  metal,  AcMUy. 
«m1»  naoducboiie  ooal,  and  Urn  deCBnoanlt  had 
already  bored  through  the  red  rock  anr^  a  stiBtom  of 
coal  from  six  to  night  inches  iu  thitkuea^^. 

It  also  np])>'fir<_'d  thiit  thf  cauiiiil  ruij.k  Lontniiu'd large 
qu&Qtitiee  of  water,  which,  when  reached  by  the  bore- 
bole,  would,  through  pressure,  riee  to  the  »ur<ace,  uid 
io  ao  doing  would  flood  all  the  strata  abcre  tfe  whioh 
were  pervious  to  water  inoluding  the  TnoolMrbom 
ooal  and  Tmioherbona  rook,  and  that  the  consequence 
of  soioh  flooding  would  inevitably  be  that  when  the 
roek  above  the  ciDiii:!  rock  was  Worked,  the  workings 
Wkjuld  tfvccuiir  dL>ixii3d  and  that  the  Hooding  wotud 
i^xtend  through  the  couuectiuns  made  or  to  be  made 
with  those  worldugs,  and  that  irrepctfable  injniy 
Would  be  done,  not  only  to  the  minea  and  minerau 
under  tho  knds  demised  bj  the  lease  of  tha  SOtk  of 
Heptoaibar,  1660,  but  to  the  adjoining  mines. 

The  main  qursti  111  wtvi  whether,  having  regard  to 
the  reeervafion  ni  thti  leaso  of  18G0  tho  boring  through 
the  strata  of  rtd  rock  iind  l  oal  of  frum  six  to  eight 
ioches  in  thiokneaa  was  a  boring  through,  and  there- 
luw  IktMpaas  upon,  the  reeerred  minerals. 

Jt  was  ooooaded  thafc  tha,  tad  look  and  ooal  in 
qnaskMin  eoold  not  ba  eomnMcdallf  worind  to  a 
|irofit  at  the  present  time. 

FatnpM,  Q,C,»  and  Caaih  for  the  plaintiik— The 
prfndple  laid  down  bj  IText  y.  Oilt,  20  V.  R.  957, 

L  R  7  Ch.  App.  690,  appliea  in  deciding  what  come* 
wjchin  the  term  "minerals,"  the  teat  being  whether 
the  suhistances  have  a  use  and  value  of  their  own 
independent  of,  and  separable  from,  the  rest  of  the 
Boil  :  Earl  f>/  Jeraty  v.  Gtiardians  of  I'cHtr  of  Neath 
Poor  Law  Union,  37  W.  E.        '22  Q.  B.  D.  boo. 

Macsunnney  and  H.  P.  Loirr,  for  the  defendants. — 
Hm  aoouncy  of  the  definition  in  llext  ▼.  QUI  has  been 
doobtad  hf  the  House  of  Lords  in  Lord  Frovott  ^ 
atatffow  T.  Farif,  37  W.  R.  627,  13  App.  Om.  647, 

A.rid  the  reserv^itioii  h- I'o  only  ap^lM  to  niaorals 

that  can  be  workid  h'  si  jirofif. 

Bykne,  J. — In  tlii^  case  the  ytluintitta  seek  lor  an 
injuDLLion  to  rcMtTHin  thti  iidants  from  bofing 
beneath  the  aiirfacc  of  certain  property  which  is 
demised  to  them,  the  object  of  the  ooriog  being  to 
obtain  water.  On  the  ef  idence  aa  it  at  present  stands 
water  oannotba  oblainad  without  boring  to  sooh  a 
depth  as  to  penetrate  tbe  cannel  coal,  which  lies  at  a 
considerable  depth  from  the  surface.  The 

defi'i.daLlh  fi  IV'  It^sfo.'HS  umlfr  h  ItHM*"  dnttMl  the  30th  of 

September,  lb(iO,  whereby  certain  lands  are  demised, 
[bis  lordship  read  the  lease  as  above  set  out,  and 
proceeded :]  Now,  it  is  in  evidence  that  theto  ia  danger 
abould  the  cannel  ooal  be  penetrated,  ot  ahoidd  a  seam 
called  the  " Trenoherbcme  coal"  be  penetrated,  and 
voter  be  subsequently  obtained,  that  there  will  be 
very  f  r nsi  'i  rable  flonding  of  other  property  be- 
longing to  the  plaintiffs,  which  would  be  the  conse- 
(j^LK  1  ce  of  the  optrationa  which  have  been  commenced. 
1.  have  before  me  a  plan  showing  the  nature  of  the 
BMtehal  through  which  the  boriog  has  gone,  and  will 
hw  to  go,  ahonld  it  ba  oontinoed.  Xhi-re  ia  ficat  of 
all  the  tarfaoe  clay,  then  next  to  that  oomes  red  rock 
and  red  metal,  then  ooal  six  to  i^l.t  wal  ps,  then 
bands  of  coal,  then  metal,  and  below  that  again,  red 


rock  psroos,  then  thiu  coal,  aud  then  the 
Trenoherbone  coal  ;  then  below  thit  again 
thiBO  ia  nd  loak  and  metal,  aud  then  thin 
baoda  of  omI  ;  and  ttltiuiately, ,  at  a  Tery 
considerable  depth,  V  ' i  g^t  to  canoel  ooal.  At 
present  the  dafendHnta  Lavn  ouly  bored  to  the  six-to- 
etght  inch  oual—that  is,  the  highest  near  the  BBlfaDSh 
They  have  bored  through  the  rod  rook. 

The  question  whioh  has  been  argued  before  me  it 
whether,  having  regard  to  the  raaerTatioo  in  theleaoa, 
the  boring  through  tbe  i«d  rook  and  the  ooal  ia  borins 
tbrongh,  und,  tLoreforr.  a  trespais  upon,  the  reserved 
iiiiui-d  find  niiu' rtils  or  thu  reservi^d  minerals  really. 
It  cuiicHdfd  tloit  thin  red  rook  mid  the:  cit.il  m 
question  cannot  be  commercially  worked  to  a  jjrotit 
at  the  present  time. 

It  ia  aaid,  on  the  othw  hand,  fagr  tha  defendants, 
that  the  trae  OManlng  of  tho  mattalion  is  only  to 
reserve  such  minenus  as  can  be  worked  for  a 
commercial  profit.  I  think  I  am  truly  expreeatng  the 
terms  in  whioh  the  contention  is  put,  but  it  does  not 
much  matter  whether  that  is  tbe  precise  way  of 
referring  to  it,  because  I  will  refer  to  the  authorities 
to  show  the  exact  point.  It  is  also  said  that  assuming 
the  nd  rook  and  tM  ooal  in  question  can  be  oonattnad 
to  oome  within  the  term  miiiiBrals  ia  tho  naemtion. 
nevertheless  there  is  such  a  contest  aa  would  rsnderit 
necessary  to  put  ssich  n  corjatructirm  on  thnt 
reservation  as  would  show  ihaL  in  this  particular 
document  it  referred  uulj  to  such  minerals  as  can  be 
got  at  a  profit.  That  is  founded  on  tbe  expression, 
"  with  liberty  at  all  times  to  drain,  get,  and  dispose 
Of  «hoaaidminMand.nhMsnla  at  hia  and  their  fm 
will  and  pleaattre,  iMmrtlwlm  not  hnaktng  open  nor 
doing  any  damagi^'*aiBdBOOtt,  itt  the  WOfds  1  hoTO 
already  r«  ad. 

I  had  better  dertl  witli  tliat  point  lirtt  I  do  not 
think,  on  a  fair  construction  of  tiiis  reservation,  if 
without  that  pomr  the  clause  in  question  inoludea 
such  anbatanoea  aa  an  said  to  be  minerals  in  the 
present  eaas,  that  the  nn  of  the  subsequait  worda 
giving  power  to  drain,  get,  and  dispose  of  would 
limit  the  use  of  the  word  "minerals"  in  tbe  way 
supi^eated.  Therefore  it  oL'uurn  to  me  that  the  (rue 
question  is  whether  a  reservation  of  mines  and 
minerals  means  only  substances  properly  .  coming 
within  those  words  which  can  oe  commatcialhr 
worked  ton  profit.  Xow,  the  first  case  lo^hieh  I 
propow  to  refer  is  and  has  been  for  many  yean, 
regarded  ss  a  leading  case  on  this  branch  of  tbe 
law  I  uieau  /A  <  v.  HI';,  ''k^'ithout  going  into  the 
circumstaiic«A   of   that  case  I  refer  at  once  to  a 

rage  in  the  judgment  where  MeUish,  L.J.,  says 
712) :  "  But  the  result  of  the  authorities,  with- 
onl  somg  through  them,  apoesrs  to  be  tUa  :^at 
a  nwt»atiun  of  minmals  incHodea  enty  mlMfaiMia 
wUeh  can  l>e  got  froui  ondmieBtb  tbe  smaoe  of  the 
earth  for  the  puTi»o8o  of  j  f  L  fi',  uti)'">^  there  is  some- 
thing in  the  context  or  iu  Ui»)  ijiituro  of  the  irnnsac- 
tion  to  inducp  the  court  to  give  it  a.  inore  limited 
meaning."  Then  the  learned  judge  proceeds  to 
consider  whether  it  ought  to  have  a  non  Uaritid 
meaning  ia  the  ease  then  befbra  him. 

Tim  in  the  ease  of  Lord  AmsoiI  imd  Bfagittruitt  qf 
Ohtixjoiv  V.  Fun'f  a  question  arose  as  to  the  ii  e^oisif 
within  the  WaterwtirSs  Claiues  Act,  IS-IT,  of  n  reser- 

¥KtliiM    ()'.    tile    ''  wljiijt]  c:iijil   iiiid    oitlicr    iiiLinriilN  in 

the  land  "  abd  there  was  some  discursion  as  to  the 
true  meaning  ni  Htsi  v.  UiU  in  the  course  of  tha". 
case.  Lord  Halsbary,  C,  says  (p.  6^9):  "  I  vaitm^t 
beln  thinking  tbet  the  trne  teat  of  what  ar«  mince 
ana  minerals  in  a  grant  was  suggested  by  Jatues, 
L.J.,  in  the  esse  of  H<  Tt  v.  Gilt,  which  I  shall  have 
occasion  herekfti  r  t>  refer  !<j:  and,  at  lb- ugh  the 
I  lord  justice  held  biouelf  bound  by  authority  so  that 
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he  yielded  to  the  teohnical  sense  which  had  beta 
Attriboted  to  them  words,  I  itiU  think  (to  «M  hk 
iHfUAge)  that  a  grant  of  '  mfaiei  and  ninflndB '  is  a 
qUMtion  of  laofe  *  what  those  word  a  meant  in  the 
vwMOolar  of  flM  mining  world,  the  ooaouoierdal 
world,  and  landowners '  at  the>  tiuie  when  th>?y  wrre 
used  in  the  inttrnment " ;  i»ud  later  on  the  Lord 
Chtincellor  referi  to  the  lunj^nage  of  Mellish,  L.J., 
in  next  T.  (/iv7.  He  refers  to  the  summiog-ap  of 
tb»  Mtliatlti«e,  and  thi-a  he  says :  "  I  o^naot  myself 
M«Dt  to  muIl  »  dsfinition.  la  tbo  fitst  plaw^  i% 
iotfodiioMas  one  decneiit  tb»  droamstaiiOB  thftt  flt« 
BubtftAnee  can  he  got  at  a  profit.  It  is  ohfious  to  see 
that  if  that  is  an  easential  part  uf  the  defiaition  the 
qiesti  j[i  wl.f  ilii  r  a  particular  substancfl  is  or  i*  uot  a 
iiiiaenU  may  depend  on  the  state  of  the  mark><t,  and 
it  may  be  that  a  miaer«l  one  year  is  not  a  mineral  the 
nfxt."  Then  Lord  Uamuigbtm  my  (IS  App.  Oaa. 
689) :  '<  In  lOiiM  of  the  wported  eism  ft  SMtas  to  be 
laid  down,  or  assumed,  that  to  bt>  i  niinf^ra!  a  thing 
must  ho  of  ooiuiriercial  value,  or  wurkibia  at  a  profit. 
Eiit  i'  n  ili:h  ult  ti)  Ji  T  why  commercial  value  ithould 
bo  a  test,  or  why  that  whioh  is  a  ruiaeriil  whun  com- 
meroially  valoable  should  cea^e  to  l>e  a  mineral  when 
it  oannot  be  worked  at  a  profit."  Lord  Hcrsehell 
aayi  riS  App.  Oai.  68d) :  **  I  think  the  resenration 
mast  be  taken  to  extend  to  all  each  bodifs  of  mineral 
substances  lying  together  in  seams,  beds,  or  strata 
as  are  oommi^nly  worked  for  profit  and  bATa&vaImB 
ind*p€ndeTit  of  the  surface  of  the  land." 

The  words  in  that  case  were  "mines  and  minerals," 
'  SO  that  it  is  really  a  defioitiou  of  the  words  "  mines 
of  ooal,*'  Sec,  "  or  other  minerals." 

Xow,  Ibo  obserratioDS  of  the  leaned  lords  in  the 
oaio  of  Lord  Pnmst  and  Mag%$tratt$  of  Qlatgow  t. 
Far  if  were  fully  cotisideredin  the  ujne  of  Enrl  of 
Jersey  v.  (iiiardians  c/  I'l.'ir  <.f  Ntath  Poor  Luai  Vnimi^ 
I  will  venture  t)  take  from  the  judgment  of 
Bo  wan,  L.J.,  his  view  of  what  was  meant  by  the 
summing  up  of  Mellish,  L-J.,  of  the  authorities 
itt  B«3^  QiUt  and  ho  dealt  with  that  matter  in 
rsfemrae  to  the  critidsm  of  Lurd  HaUbnry,  C, 
to  which  T  have  already  refrtired  in  the  ca>>e  of  Lord 
I'rovost  uiiil  Mdi/i.itratft  nf  Oliuqow  T.  Furie,  The 
paisage  I  refer  to  is  at  '12  U  B.  D.,  at  |).  562, 
where  the  lord  iusttoe  says:  "I  would  only  say 
with  regard  to  Lord  Halsbury's  criticisms  on  Hext 
UUU  I  oannot  hdp  thinking  either  that  be  baa 
not  baan  Mrteotly  reported,  or  dee  tba  Lord  Chao- 
cellor  had  not  in  hia  mind  at  the  moment  the 
pxict  canon  of  cotmtruction  uf  !tfeIU«h,  L  J.,  be- 
CaiHe  Mellish,  L.J.,  d'tes  not  say,  nor,  I  thiutt,  moan, 
that  the  test  was  whether  the  aiiuer«ls  oould  be 
worked  at  a  market  profit  at  the  time,  but  whether 
they  had  a  value  of  thdr  own  indopendent  of  and 
■eparablo  from  the  rest  of  the  eoil.  Reading  the  pas- 
Biige  from  tbe  judgment  of  Mellish,  L.J.,  to  which  I 
have  referred,  together  with  what  Bowen,  L.J.,  said 
in  thi  ]ni-<-<  L<.'>  T  last  read,  it  does  not  appear  to  me 
there  is  anything  inconsistent  in  Hxn  l«w  ai  laid  down 
in  Hext  V.  Gill,  ulling  deeerredly  under  the  criticism, 
which  was  applied  to  it.  The  esse  of  Karl  ofJtrtey  v. 
Guardian f  of  Poor  o/ Ifoath  Poor  Law  Union  is  a  clear 
decision,  if  it  were  wanted,  that  Jlni  v.  GUI  is  a 
binding  a'tthority,  not  only  on  me,  but  on  tbe  Court 
of  .A.ppeal ;  so  also  is  the  case  of  ^'irf  of  •/entjf 
Gtumiiam  i>j  Puor  of  Ntulh  Poor  Law  Union, 

Now  the  question  is.  What  is  the  true  meaning 
of  the  rule  as  laid  down  iu  Hext  v.  Gill  ?  It  caunot 
be  that  the  test  is  whether  the  minerals  can  be 
workfid  at  a  market  profit  at  the  time.  This 
b  expressly  shown  by  Bowen.  L.J.,  nnt  to  be  the 
uieabing  of  the  words  of  Mellish,  L.J,  Does  it, 
then,  mean  that  tho  te«t  is  whether  they  are  minerals 
in  any  ottnr  mum  ttwo  tiiia;  ■»  th«j  tnbilHioes , 


otherwise  falling  wider  the  d^nition  of  minerals 
whtoh  have  "  a  nee  and  a  valna  of  their  own  inde> 

rndant  of  and  aeparabla  ttom  the  rest  of  the  soil  ?  " 
understand  the  true  rule  to  be  this :  Yon  iaqvira 
what  the  sabstanees  are ;  and  then  yon  aek.  Are  tboee 
"  minerals"  ia  the  sen-if  tliskt  they  belong- to  a  class 
of  sabstanees,  or  form  a  class  or  kind  of  substance 
of  which  it  can  be  said  that  the  sabstanoe  is 
a  Taluable  article  either  for  tbe  purposes  of  sale  or 
other  purposes  ?  Applying  that  test  to  a  simple 
substance  like  ooal,  I  ask  mjaaU,  Is  ooal  a  mtnenl? 
Speaking  generally,  nndoabteilly,  apart  from 
this  particular  test  of  commercial  value,  one  mast 
say  tbat  coal  is  one  of  the  most  familiar  examples 
of  what  is  raeiut  by  minerals,  not  merely  in  a  genenJ 
senpe,  but  iu  a  gr<int  of  thts  description.  It  is  one  of 
the  first  things  whi'jh  is  bo  regipded  in  a  ooal  district. 
Am  I  to  mqaira  whether  the  ooal,  aa  it  now  ecdite 
beneath  tbe  soU,  can  be  ftot  so  aa  to  be  aeld  at  a 
profit?  I  thiulc  cof.  I  think  it  belongs  to  a  class 
of  substance,  or  is  an  illustration  of  a  substance 
which  has  "a  use  and  ff.  valiif  oi  their  own 
independent  of  and  separable  from  the  ruit  of  the 
soil."  I  think  that  is  the  fair  result  of  the  anthori- 
tiee ;  and  tbat  in  thia  caae^  it  being  shosm  upon 
the  aridaooft  tbat  i«d  rook  is  tuefu  for  building 
ptirpoees,  as  to  the  red  rook  and  as  to  the  coal  wbioh 
hsn  h^m  referred  to,  although  neither  of  these  sub- 
Btaii>^^  c?in  be  worked  to  a  oommen ]  '■  ifi'  at  the 
pre8»'nt  time,  yet  nevertheless  they  tall  within  the 
resenration ;  and  that  what  the  defendants  hove  <ione 
and  aro  threatening  to  do  constitutes  really  a  trespast 
on  the  property  of  the  plaintiffs  iu  the  action.  The 
result.  theT«fore,  is  that  the  plaintiffs  an  antitlad  to 
an  injuootion  reetratoiog  the  defeadanlB  froo^  teoi 
nassiag  OR  tho  minas  and  mmeBala  meatioiaad  ia  fh* 
lease. 

SoUoitoca,  IT.  F,  Mr;  W^adeoA,  Sj/trnmi,  4 

Pca*tr, 


11*7  31- 


Chan.  Div.  } 
Wrigltt.  J.) 

In  re  Jobilbe  Siin  SnmiOATB  (Liuitep).  (a.) 

CompttHy— Winding  up—Sv^naion  order  —  PrivaU 
eammiVwiltiM  untfer  secfMns  \\b  nf  the  Oampanut  Atl, 

1862— "Due  regard  to  intfretU  of  crtditort  «r  con- 

tribittorin" — Public  examinntlon — •  Prtiiion  by  th» 
ojffirial  receiver  —  ('iiinfiauif'  Arf,  18G2  (25  it  26  1' icL 
c.  8»).  s.  lU—ComMniet  (Winding-up)  Act,  1890  (53 
rM.63),ssw8, 14. 

The  f^m.-tn  u'Jiirh  sfction  14  of  Ihr  C<imi>an!tf  [Wind' 
ing-up)  Ad,  1890,  givt$  the  court  to  ord>^  n  rompany  to 
be  wound  up  compuUorUf  Ott  iht  aj'}'li ration  of  the 
ojkial  reoeiver  indudei  every  am  vhere  the  powentf 
the  vobmlary  liquidator  are  proved,  in  ihei^nion  i*fth» 
Cfurt,  to  be  imuj^kient  for  the  purpotet  of  theiMntUmf 
up  in  $0  far  as  the  intereUs  of  the  creditors  or  »mtrfbm- 
torieS  arf  coiifemfd.  An  order,  hmixvtr,  ought  tH't  k>  It 
made  as  a  matter  of  eourte,  but  a  itrong  case  ought  to  be 
made  out  to  /asfi/y  the  inttrfirenet  of  lAc  ern/i  under 
that  Bed  ion. 

This  was  a  petition  presented  by  ihe  official  receiver 
under  section  14  of  the  Companies  (Winding-up)  Act. 
1800,  praying  that  the  company,  which  waa  btiog 
wound  up  nndor  the  aaperrinon  of  the  ooort,  might 
be  ordered  to  be  wound  up  oompulsorily. 

Tbe  company  was  formed  in  April,  1897,  and  went 

(a.)  Eeported  by  0.  W.  Mkad,  Eeq.,  iiarrister-at- 
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faito  y^AaatMTf  liqoidatifni  on  tlte  2od  of  Vowmlbtt  of 
that  jMr,  the  liquidation  being  ordered  to  be  eerritd 

on  under  the  kopermion  of  tho  ooart. 

On  thi'  i.,f  N.jv.^m'j.T  '^Ir.  H.  C.  Wilaoo,  who 

had  beeu  appointed  voliiiitury  Itquidi^tor,  still  OOO* 
tinned  to  act.  A  Mr.  H.  Spain  was,  however,  elt«- 
wnide  Sippointed  as  joint  liquidator  with  him. 

Tlie  ffadicate  had  been  promoted  by  the  Dam- 
hartOD  iSevelopment  Syndicate  (Limited),  a  oompnny 
registered  in  Scotland,  but  it  vtm  alleged  that  this 
<»mpany  was  but  another  name  for  an  individual — a 
Mr.  Bealt — and  8«rious  chtrges  of  misfi34«aQC>*8  were 
iii>tdc  againnt  bicu. 

The  official  receiver  now  petitioned  under  seotioo 
14  of  fhe  Oonpaniee  (Windiog-ap)  Act.  1890,  that 
the  Mnfmajwu^t  be  mmiul  up  eoiumlsocily  on  the 
grottiMl  that  It  «B«  neoeeMiy  that  BeaU,  who  had 
already  b?f  n  priyat«ly  examined  under  sectioa  115  of 
the  Compauiun  Act,  lHti2.  should  be  publicly  exatnined 
under  section  6  of  thu  Act  of  1890,  in  order  that  a 
fuller  disclosure  of  the  facts  relating  to  the  company 
might  be  obtained. 

Mr.  Spain,  one  of  the  liqoidaton,  mpported  the 
petition,  lb.  Wlleoo,  the  oiher  tiqnidator,  opposed. 

Sleioart  Smith,  for  the  official  receiver.  —  It  is 
aeoMHiy  in  tfaki  caae  that  thara  aboiald  be  a  public 
enaiiialion  under  eeetion  8  of  the  Gompaniee 

(Winding-up)  Ac^  Ht'O,  in  order  that  the  facts  may 
be  fully  disclosed.  Tins  can  only  he  done  under  a 
c  >mpul.iory  order.  The  court  shoiiid  therefore 
exercise  its  powers  under  section  14  of  that  Act  and 
order  this  eompaay  to  be  woand  np  eompdborily. 

Xorm:in  Craig,  for  "Wilson. — The  lirjuidatora  are  not 
failing  in  their  duties,  and  the  court  should  only 
» when  such  is  the  case. 


Stewart  SmUht  in  reply.— The  powers  of  the  oourt 
are  much  greater  in  a  compulsory  than  in  a  voluntary 
winding  up  or  one  under  supervision  "  80  that  where 
a  primii  fucir  case  of  inalprHctice  has  be«a  m*de  out 
a  creditor  may  be  '  prejudiced  by  a  voluntary  wiud- 
inc  up,'  and,  ii  so,  a  oouipulsory  ocder  mil  ha  made  " : 
BwUej  on  Ooapaoiae  Aet  (7tli  ad.),  363. 

WniOHT,  J.— This  is  a  0 
Ik  ia  vety  dasirable  that  a  person 
tha  oflUssI  receiver  should  in  a  proper  oaaa  be  able 
to  interfere  with  c£Feot  for  such  a  purpose  as  in  here 
suggested.    There  are  two  questions  for  my  decision 


of  groit  importance, 
m  tbe  pMitknof 


— llBiut.lv,  "Whiit 


real  meaning  of  sec 


1  ,)f 


the  C*>uip*iiitii  ^ \S  iudmg-up)  Act,  1890?  ami,  H.*s  a 
sufficient  case  "been  shown  to  justify  an  order  being 
made  under  the  section  when  its  w»«i*«i»ig  has  been 
aeoartaioedf  I  have  had  a  great  doubt  as  to  what 
thu  — etien  means,  but  I  think  a  reasonably  wide 
eoBatraotidn  ought  to  be  given  to  it,  and  that, 
without  straining  its  language  at  all,  the  section 
includes  evCTy  caae  wh»-re  tlitj  powers  of  the  vol- 
untary liquidator  are  provrd,  in  the  opioion  of 
the  court,  to  be  insufhcient  for  the  purposes  of 
wioding  up  in  aofKraethe  intensts  of  creditors  or 
ooatribatones  are  oonoemed.  If.  in  short,  the  ofTidal 
laoelfer,  alter  a  oompnlsory  wiudiug-up  order,  would 
jjnssess  any  power  which  the  voluntary  liquiilator 
irmuot  exercis*",  aud  which  shown  to  be  necessary  iu 
oilier  that  there  mayb-'  im  i  :Hcient  winding  up  in  the 
i'ltaresta  of  the  creditors  or  uontrtbutun^s,  then 
«iotion  14  ap[Jies.  That  is  the  principal  factor  in  the 
«MU,  II  that  is  the  proper  construction  of  the  section , 
are  the  facts  of  the  present  case  sufficient  to  bring  it 
» ithin  the  section  ?  I  think  they  are.  There  is  a  strong 
prtmd /afit  case  that  there  are  persons  who  ought  to 
hf  iiiH  U-  to  rtstoro,  if  they  have  got  it,  the  property 
of  the  company.  When  I  find,  as  I  do,  that  a  zealous 
liquidator,  aottag  under  flto  udviee  of 


oouuiet  of  great  experienee,  arrives  at  the  conclusion 

that  ho  Cinnot  satisfactorily  take  procoodinpi  for  inis- 
feit&ance  without  some  ex-imination  ^oiug  beyond 
that  which  may  be  obtained  under  section  115  of  the 
Compames  Act,  1862— or,  in  other  words,  that  a 
public  examinatiott  under  section  8  of  the  Act  of  1890 
is  abaolutely  ueoBMaTy— then  I  tUnk  that  a  windiog* 
up  order  under  eeofeiou  14  of  that  Aot  ibould  be  maM. 
I  may  Kdr)  that  I  do  not  think  an  order  should  be 
made  ^L•^  m.  iuMttflr  of  coursD  under  section  14.  As 
li'  r.>,  u  v,Ty  ■str  ing  case  must  be  niiid"  out  to  justify 
the  interference  ot  the  oourt  under  that  section. 

Solidtors  for  the  official  receiver,  Muun^  Jic 
Longden. 

Salioitor  for  tbe  volnntaty  liquidator,  S.  H,  Haare* 


May  17. 


a  B.  Div.  I 
(DarUng  aud  Obanndt,  JJ.)  f 

KiNSOK  POTTET'.T  [LIMITED)  {Aii>rI!,tnU)  i\  MaYOR. 
AlJ)EE31£X,    -\.SD    BUJIUKSSKS    OV    TlIK  EuHOtroil 

OF  Pool*  {BespondmU).  (u.) 

Local  gvpmmint—PMie  ktaUk—Nrntante — Liabititjf 
of  oomer— IFoat  0/  gtruetunt  eDnveiUenee~^S«wtr~- 

Ititjht  to  drain  into — 0(>lig<itioit  U>  provide — I'ul-h'c 
IleuUh  Act,  1875  (38  A  39  I'id.  e.  53),  9$.  15,  21,  94. 

The  flop  and  fcallsry  teater  »/  ttotJve  houtef  nwatd  fty 
tbt  appeltaati,  but  oeeapied  HpartMy  bjf  their  trimnta. 
fimrtd  into  a  drain  wn$tr»eled  far  the  purpote  0/ 

i(jrr>/i»'j  an-'ii/  (he  aur/act  wtittr  fnim  thr  ntnit  iij»  H 
which  Iht  huiuet  abutt^fl.  The  tlup  and  ecullery  uulcr 
flowed  thence  into  an  ojiru  ditch,  xohere  a  uuiMiice  arose. 
Ifu  ce$»pool  or  other  rnmm  of  dealing  with  the  drainage 
wat  provided  nf«n  the  premiiet  them»elM»,  nor  wa»  thera 
an  available  Kuxrwu^wUd/vT  the pVTfOtt  carrying 
ttmty  »twage.  The  appdktnU  were  tummoned  fry  (As 
I'  cxil  authoritg  under  tectiont  94  and  <>/  fhe  Public 
Umlth  Act,  1875,  for  nim-compiiance  ujit.'t  a  notice  to 
itlxUe  llif  nniKa'tce,  and  an  order  i«M  made  up^m  thent 
by  thu  jattices  be/are  whom  tlte  aummom  ti><t»  heard. 
Held  (ChaUMll,  J.,  dubitante),  tint  th'-  appellnnte 

were  tke  prefer  pereoM  to  be  proceeded  aj/ftimt,  rince  the 
nuieanee  arose  /rem  the  "  watU  t^f  a  ttirmdeiral  ean* 
venientx**  mthin  Uu  memung  e/  lAe  Jtni  prwieo  of 

tection  94. 

Ilrlil,  nh'i,  thai.  OiiiHjh  the  hurfa  '  n-'ittr  drain  xoas  a 
"  teumr  "  wtlinH  the  meaning  of  srctfu  I  of  thr  Act,  the 
apftellanti  had  no  right,  by  virtiu:  •>/  at  < 
into  it  matter  which  it  woe  ut4  tHieuded 
that  the  oUigation  of  the  local  aathnritf  under  eeetion  15 
to  pri  vi  le  S'trrr^  in  tht  ir  didrirl  lem  di<trri  f\'  truiry. 

Case  stated  by  jualit«.  «  lor  the  bjroii;5h  of  Poole. 

A  complaint  was  prelerreil  by  ttie  renipoudent^,  as 
urban  sanitary  authority  of  the  borougb  of  Poole, 
against  the  appellants,  charging  them  that,  being  the 
owoaiaof  twelve  booses  in  Kiugwood-road,  Longfieet, 
within  the  rMpondents'  district,  they  did  unlawfully 
penuic  the  pr<')n{»eH  to  be  in  $iuch  a  state  as  to  be 
injurious  to  t)>>alth,  and  did  unlawfully  make  default 
in  i-Dinplying  with  the  requisitions  coutjiiuod  in  a 
notice  <t><ivt'd  upon  them  by  tiie respondents,  requiring 
them  to  :ib.Lte  the  nuisance,  oOUtTriiiy  toseotion  95  <K 
tbe  Public  Health  Aot,  1875. 

The  appnltants  were  tbe  owners  of  tbe  twelve 
huu8«8  luenti  III  1  in  tho  complaint.  The  houses  wore 
situated  in  u  jKirl  of  the  respondt^nts'  district  whn.h 
bore  a  rural  character  aud  abutttd  iijKin  a  highway 
known  as  liiugwuud-road.     In   I8i>2  a  plan  wai 

(a.)  fieported  by  0.  Q.  Wiuuiahax,  Bardster- 


Hon  21,  to  (iirii 
io  reeeivff  and 
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•'epoeited  with  llie  respondnots  by  W.  H.  C.  Cortw, 
<>u  behalf  of  WiUirikm  Carter,  the  then  owner  of  the 
hojb  -'  Thi  plan  jirovided  for  the  drainiog  of  the 
buusea  into  cfi^^^uola  at  the  back.  la  L896  the 
buttinees  of  WUhsm  Cdrter  «m  iaoorpomted  tinder 
the  Compaoira  ^Aiots  nndar  the  name  of  the  appellant 
eompany,  and  the  honset  heeaxne  the  property  of  the 
appellant  oooip^i  y 

In  erecting  tho  houses  the  plana  were  departed 
from  in  that  tlM  oaMfOola  at  tm  baek  woca  not  eon* 
•tiucted. 

Piioirto  1892  tha  iwpondeoti,  atlifgtiwafanClioittf, 

had  )aid  down  at  the  side  of  the  highway  upon  wbioh 
the  Appellants'  houses  abutted  a  drain  for  a  distance 
of  123  yards  or  thereabouts  for  the  purpose  only  of 
rMetviog  the  aarfaoe  water  itwu.  the  highway.  Bj 
meane  of  the  drain  th«  mfiMe  water  was  ooBTajred  to, 
ftU'l  fmpH^'i  into,  nn  open  dit<rh  hy  the  side  of 
anoUi-.r  liigli.wtj.y  aLuut  49  yarda  disitiUit  frutu  the 
appellants'  houses. 

The  slop  and  scullery  water  from  the  appellanta' 
boaiee  was,  without  the  permission  of  the  respondents, 
turned  into  the  surface  water  drain  and,  entering  the 
open  ditch,  became  offensive.  The  reepondents,  by  a 
formal  notice  serve  I  ■  n  tbo  appellaats,  required  them 
to  ab«te  the  nniaance  by  constrooting  cesspools  to 
receive  the  slop  aud  scullery  water  from  their  hoosee. 
This  notice  not  haviog  been  oomplied  with*  the 
preeent  prooeedinKs  were  inetitatod. 

A  .-lys'prn.  of  drainage  was  carried  out  by  t^a 
reapoudeuta  m  part^  of  their  district,  but  the  neareit 
point  to  which  a  main  sewer  had  been  broayht  *»v  the 
tMpoodsnta  waa  hall  a  mOa  dutant*  B^rond  thia  no 
aewar'htd  bean  oonitnieted  bjtha  lanondHifeiioio 
which  the  slop  and  scullery  water  fnmi  na  ^^ipaUailti* 
houtes  could  have  been  drained. 

The  justices  mada  tha  oidv  aakad  lor  liy  tha 
respondimfs. 

Beotion  94  of  the  Pnblio  Health  Aot.  1874,  ia  as 

follows  :  "  On  the  receipt  of  any  information  respect- 
ing the  existence  of  a  nuiaauce  the  local  authority 
shall, ■  if  sar  ihii  i  of  the  existence  of  a  nuisance,  serve 
a  aotioeou  the  person  by  whose  act,  dafanlt,  or  snffer- 
aaoa  tba  nuisance  arises  or  oontUofll,  OTi  if  each 
pnaOD  oaanot  be  fonnd,  on  the  ownnr  or  occupier  of 
the  premisee  on  which  the  nmsancc  arises  or  continues, 
requiring  him  lo  ubtif  n  tlio  sinie  within  a  time  to  he 
BfKFcilied  in  the  notice,  and  to  execute  such  works 
aiid-  do  inch  things  as  may  be  necessary  for  that 
pnipoia:  fiovidad— fliat,  that  where  the  nnisanoe 
arieea  htm  tba  want  or  defeetire  constmotion  of  any 
structural  convenience,  or  whore  there  is  co  oc<  upinr 
of  the  premtsee,  notice  under  this  section  shall  be 
served  on  the  owner ;  Moondly,  that  where  the  person 
OMtiog  the  nniMnoa  cannot  ba  looad  and  it  it  olaar 
thattiia  noiianoa  doaa  not  axiia  or  oootimw  hf  ttie 
act,  default,  or  sofferanoe  of  the  owner  or  occupier  of 
the  premise  the  local  authority  may  themselvea  abate 
the  same  without  further  order." 

Section  Id  of  the  same  Aot  providei  as  foUowa: 
"  Every  local  authority  shall  keep  in  repair  all  cawan 
belonging  to  thom,  and  shall  <  ause  to  be  made  such 
sewers  as  may  be  neceaaary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act." 

/Section  21  provides  that  "  the  owner  or  oocupiar  of 
any  premises  within  the  district  of  a  local  antoority 
shall  .be  entitled  to  cause  his  drains  to  empty  into  the 
sewers  of  that  authority  on  condition  ot  his  giving 
such  notice  as  may  be  required  by  that  authority  of 
his  .intention  to  do  10*"  and  upon  certain  other 
ooaditiona. 

•Ifaaia^riV,  for  the  appellants. — The  liability  for  this 
nuisaaoa  rtsts  sot  upon  the  appellants,  but  upon  the 
respondents.  The  snrfaoe  water 'dVHB  whence  the 
anisaiioa-aicaa  at  not  a  drain,  bat  a  sewer  within  tLa 


meaning  of  the  Public  Health  Aot,  1876,  beeaosstks 
drainage  of  more  than  one  bonae  flows  into  it  (IVami 

V.  nUn/,  42  Y,',  n.  161.  1  Q.  B.  233};  and  itii 

is  so  not  with  standing  that  tbo  drainage  of  the  homm 
was,  in  the  first  instance,  wrongfully  tamed  bio  tb* 
drain  IQten.  t.^  Vtttry  of  Si,  Mary,  Ntmnglm,  M 
W.  S.  824,  [1888}  2  a  B.  1),  and  notwHistnihf 
that  the  drain  was  only  intended  tj  be  a  sarfac«  wt!« 
drain,  Wheatcro/t  v.  The  Local  Bo-ird  »/  Mati'-L 
62  L.  T.  Bep.  356,  33  W.  K.  Dig.  128.  The  dntn 
is,  therefoTdh  tha  pcqptrtjr  of  tha  respondents,  sod 
the  appellanta  had,  bf  firtaa  of  aaolion  21  of  thssMS 
Act,  a  right  to  drain  into  it.  It  Tiras  the  doty  of  tt- 
respondents,  under  section  1j,  to  make  proper  iewff- 
for  the  drainage  of  the  houses  m  thair  dLstrict,  lai  ' 
it  was  their  failure  to  comply  with  this  doty  tm  [ 
oansed  the  noitatioa.  Tbtj  aauMl  proceed  sgsoit 
the  ajipeUiintsi  for  n  nuisance  oaosed  by  tbdr  aas 
fjiilurtt  to  provide  proper  sewers :  iJay-  ▼.  Tfntmmti 
Rural  /^s^r^<  Council,  44  W.  K.  646,  [1S96]  'l  Q.  B. 
219.451;  Kirkheaton  District  Local  Hoard  r.  .Ualtg, 
[1892]  2  a  s.  274,  40  W.  R.  Dig.  219  ;  and  for4>m  ' 
V.  Fartoiu,  [1894]  2  Q.  B.  780.  The  appdlsatisn 
not  the  proper  persons  to  be  proceeded  against.  Iktf 
ai'o  nut  the  personii  hy  whoHf  sujt,  defa^ilt,  ur  ^nf-r-  . 
ance  the  nnisanoe  arose.  The  occupieri  ks  th« 
proper  pwona  to  baptnatadtdagainsL 

Ciur-U     /fc-r,  for  the  respondent — It  is  inuBstsml 
whether  the  appellants  are  the  persons  hf  whose  set. 
default,  or  ipKranoe  the  iroiwatiw  arose,  because  the 
noisanoa  arose  •  from  tha  want  of  a  stmctnnl  , 
oonvenienoe— namely,  the  abtanoa  ot  ce^pools,  wifhia 
the  first  ])rovivi  of  secttOO  94,  and  theref -r*  ti?  : 
proceedings  were  rightly  taken  against  the  »|;pcil^t<  : 
who  tn  ua.  owners.   Further,  the  appellants  are,  ■. 
mw  fattk  pvMona  bj  wheat  act*  dafanlt.  or  KaOenoix  . 
ttiannisBBfla '^oonttntMC**  Assaming  that  the  diaa  ! 
is  a  sewer,  the  appellants  had  no  right  to  drain  into  it  j 
because,  under  section  21,  it  is  a  condition  preced*t  I 
that  notice  of  an  intention  to  drain  into  »  ^^w*^ 
should  be  given.    No  each  notice  was  nven  in  1 
present  oase.   The  appellants  oonld  not  oave  a  ligtt  | 
un(3i-r  section  21  to  turn  boaso  drainage  into  soeh t 
sewer      tlm  wtui,  because  it  emptied  mto  ansfeosl  | 
watercourse,  and  the  local  authority  is  eiprsnir  1 
forbidden,  by  section  17,  to  drain  iato  oataol 
waAtraovwi  wtthoiik  JInt  dttliHf  with  IhaattMit 

Jfa«ait»«nplitd. 

DAKLiyn,  T. — T  think  that  the  magistmtes 
right  m  liiakiug  the  order.     The  appeliant-i  were  A* 
proper  persons  to  be  summoneci  iii  respe<„t  of  tfc» 
nuisance  which  had  arisen,  because  I  think  the  naMsar^ 
arose  from  the  want  of  a  stroctnial  convwuw*  ■■ 
within  the  first  proviso  of  section  94.    If  the  OSBspoolj 
ludicate  l  in  tlic  plan  had  been  constructed,  the  iljp  ' 
and  Bi:LiLlery  water  would  not  have     j»->Mi  into  t^- 
reepoadente'  surface  water  drain  and  thence  iato 
ditch,  and  so  caused  the  nuisance. 

Now,  it  is  said  that  the  appeUautt  ate  notHaMs 
the  nuisance,  because  the  diain  into  wlilflh  ^bm  < 
and  scullery  ws'.or,  after  it  l.^ft  the   app-l'^ati  ; 
premises,  fonnd  its  way  was  a  sewer  ;  th*t,  as  it  «>• 
a  sewer,  the  appellants  had  a  right,  under  sectine  .« 
of  the  Public  Health  Act,  1676,  to  turn  into  it  a^  , 
thing  they  chose ;  and  that  tim  it  was  f  jr  , 
respondents  to  deal  with  it  and  not  themselves. 

I  cannot  think  that  the  Legislature  intrad»i  tbat.  , 
It  is  tme  that  this  drain  may,  for  oertain  purpc«^ 
baasawer— lor  inttaoot.  for  tha  parpotsof  , 
in  tha  local  aathority.  Bat  it  does  wot  follow  frn 
that  that  owners  or  occupiers  of  h ions'*?  are  sntftW 
to  turn  any  tiling  they  chose  into  what  technicaHy  • 
sewer.  If  that  were  so,  chenucU  manufactaren 
would  hava  ,the  right  to  torn  offsnaiTC  dbtmim 
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;n>^"tai)cd8  into  mere  oountry  draioa,  and  there  woold 
ha  thrown  upon  the  ahooldera  of  the  local  authority 
the  burden  of  altering  their  lewen  ut  tin  mere 
capfice  of  owners  or  oooo^Mrs.  There  most  be  a 
prupvr  UMT  of  the  MiinK» 

13mto  bting  an  inpinptr  vMr  ia  tUa  oim,  tha  MB- 
tentiloB  that  n&der  MotiOn  SI  notioa  of  an  intaalioii  to 
use  thp  sower  waa  nece«arf  is  immRtcrial, 

It  wtu*  farther  contended  that  it  was  tbo  duty  of 
the  respondents  to  provide  sowers  for  their  district 
and  that  indiTidoal  owners  or  ocoapiers  oould  not  be 
calierl  on  bv  Vt»  rwpOBdents  to  abate  a  nuisance 
whioh  araMiia  ooaMomnea  of  their  failore  to  pravide 
sufficient  sewen.  But,  in  my  opinion,  local 
authority  lijivf  n  rlisrretion  us  fn  wL  i'  snwprs  are 
neoeesary.    1  tbn.k  the  appool  should  tiierefore  be 


Chaxnsia,  J.<-I  am  oi  til*  imm  opinion.  The 
only  question  on  which  I  hava  anj  doaht  fa  as  to 

whether  tfap  h|  ,j  , Hunts  are  the  propjcr  porsons  to  be 
be  proc©e<led  agaiust.  Three  poiuts  were  raised.  It 
IS  said  in  the  first  place  that  tt\i8  surface  waUt  drain 
is  a  sewer  vested  in  thd  local  authority,  and  that,  that 
being  so,  the  appellants  have  a  right,  under  section 
21,  to  turn  the  drainage  of  their  houaes  into  it.  ^he 
oontention  it  tidtoaloiu.  It  ii  true  that  a  pipe  made 
to  car7y  '?nrfnce  water  may,  in  certain  circuiastfuicr  ■< 
and  for  certain  purposes,  become  a  sewor,  and  I  ttiiuk 
tliat  this  pipe,  thoufth  not  intended  to  ri  LHi\>  >wage, 
is  yet  within  the  definition  of  a  sewer.  Bat  though 
the  pipe  is  a  sewer,  that  doM  not  fl^va  tiie  plaintLflb 
Um  right  to  use  it  for  the  purpose  for  whioh  thef 
did  we  it  'Tke  right  givt^n  by  section  3t  it. 
iu  the  first  plao<>,  only  on  condition  of  notice 
being  given  to  the  local  authority  ;  aud  I  think 
', h-it    it  intended   that    only  sewage  should 

hn  drainod  into  drains  cuuatraoted  for  the  purpose 
of  carrying  sewage,  and  that  only  water  should  be 
drained  into  draws  constrootod  for  the  purpose  of 
oarTTing  ivater.  There  nraat  he  a  proper  user  of 
the  tewers  constructed  by  or  vested  in  the  local 
authority.  Further  it  is  said  that  the  nuisance 
arose  from  tbe  default  of  the  local  authority 
t>  provide  a  proper  siewer  for  tbii  part  of  their 
diatrict  in  aooordauue  with  section  1<5.  No  doubt  the 
local  authority  have  a  duty  to  provide  sewers,  but 
tibtA  does  not  mean  that  they  are  bound  to  provide 
aowers  for  the  use  of  everv  honie  in  their  oiltnGt. 
There  may  be  a  case  where  In  a  mral  diiMi^  a  few 
cottages  are  isolated.  Can  it  be  said  that  the 
local  authority  must  construct  sewers,  at  great 
PXponse,  to  roceiv  the  drainage  of  these  cottagMS  !' 
It  is  ft  questiou  of  degree,  and  tbo  loeiil  authority  have 
a  discretion  in  the  mattcv ;  iO  that  it  does  not  follow 
that  bettuiM  tlwee  hooaae  are  nithia  tbe  respondents' 
dbtridt  timt  tiiey  are  bound  toprovide  for  them, 
nnd  there  is  nothing  to  show  that  an  <  >Viligatiou  exists 
to  provide  sewers  in  this  portion  of  thuir  district.  Thn 
prop^T  course  for  the  appellants  to  have  taken  would 
hmvB  been  to  require  that  an  inspector  should  be  seiit 
to  inquire  into  the  requirements  of  the  dietriot. 

With  regard  to  the  third  and  nuun  point — vhether 
the  appellantsarethe  proper  perwnetope  enmmoBed— 
I  have,  as  I  havf  sii-^,  some  doubt.  I  am  not  clear  what 
is  meant  by  a  waiii  of  a  structural  convenience,  and  I 
stiould  like  to  further  consider  it,  l  it  it  ih  nn-;  jf  im- 
portaace  here,  because,  in  auy  cife,  the  teuaiiti  oould 
be  proceeded  against  and  the  app<>llante  oould  be  com- 
pelted  to  make  the  neceaaary  altonitioBa  in  that  way. 

Appeal  di$mitaed. 

Solicitor  for  the  appdlanle,  J.  S.  King,  ibr  J,  H. 

Tattertall,  Bournemouth. 

Stdkston  for  tbe  respondents,  Prior,  Church,  4t 
Admau,  lor  H.  8,  JHAintem,  Pbole. 


1  Q.  B.  Div.  "j 
tiith,  Kigby,  and  > 
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From  Q.  B.  Div. 
I'A.  L.  Smi 
Yaughau 

QOOOB  V.  CunVBSBtKX  JkSV  Anotsxb. 
D.WTS  {Third  Party),  (n.) 

Landlord  and  tenutd — Leate—AtsignnuiU—lHihinnily 
against  brtachea  of  covenant — Covenant  to  repair — 
l^mitu  out  of  rtfoir  at  date  <^f  aa$^fmeiU—Liabiiitjf 
oftutignee. 

A  leate,  mlirh  routaini'd  a  covenant  hy  t?!/-  le»»et  and 
hi»  assigns  to  ketp  the  Imiue*  comprised  thertin  in  repair, 
hrrjiine  vested  in  the  defendants  as  the  executon  of  the 
assignee  of  the  l«ue.  The  houses  toere  out  of  repair,  and 
the  defendants  agreed  to  sell  them  to  a  purchaser  fur  the 
residue-  of  tike  Am.  0»  the  some  day  the  jijainl*jf.  who 
vfas  entitled  to  i^e  revertfnn  m  fft*  d^ermination  of  the 

lease,  scrvtil  nolice  upon  (hr  Ji'ffutlaiiti  thai  tht  Jtoum 
were  out  of  repair,  ytviug  jmrticiilari  of  the  breachfn  uf 
covenant  complained  of.  Th'-  lU  fendantt  subsequently 
executed,  as  trustees,  an  unsignintnt  of  the  lease  of  the 
houses  to  the  purchase  r,  wh'j  knew  of  their  condttiMimd 
of  the  semes  of  the  notiee,  and  the  purehaeer  cewtiMnM 
that  he  would  t^mee/arth  fwif  fke  rent  rteerved  by  tke 
Unsf,  iiiiil  olsirn-  anil  perform  the  Jitws'  covenante 
ilirrrlu  ajiiluincd,  and  froiu  ihr  paijintnt  und  yerform- 
iiiici  tliereof  respectively  xd^uld  hrep  in<lrii,Jiij!''l  (he 
defetidnnts  and  the  estate  and  effect*  of  their  teetaior. 
The  houses  not  having  been  put  into  repair,  the  plattlU^ 
brought  an  action  againet  the  defendants  reeouer 
damages  /or  breaches  of  Ukeeovenamtlo  repair  specified  in 
(he  notice,  aiul  th>^  tlffmdants  trrv-d  a  third-party  notice 
OH  the  piirchiistr  claiming  indenmitij  frmn  him  under  his 
Curt- limit  til  indemnify. 

Held,  that  the  defendants  were  entitled  to  an  itukmnUt/ 
from  the  aetignee  againtt  their  UMUtjf  fvr  <Ac  treocAet 

if  (he  eoi'enant  to  re}iair. 

Appe^  from  the  judgment  of  Chsnnell,  J.,  at  the 
trial  without  a  j  ury  of  an  action  to  reooTcr  dimngm 
for  breach  of  ooveuaut  to  repair. 

By  a  lease  dated  the  4tb  of  August,  1807.  the 
pUintiff  B  predecessor  in  title  deoused  to  one  CritcUej 
a  pieoe  of  land  for  the  term  of  100  years  from  the 
25th  of  March,  1807,  at  the  yearly  rent  ol  £3  15i. 
The  lease  contained  a  covenant  by  Ciltcbley,  his 
executors.  a<iriu;iiMT!i;t  ts  nud  assigns,  to  erect  within 
one  year  oertaiu  iiou»eb  on  the  land,  and  during  tbe 
continuance  of  the  lease  as  often  as  need  be  to  repair 
and  keep  in  repair  the  same.  The  houses  were  buttt 
iu  porraanoe  of  the  covenant.  The  plaintiff  was  tlie 
owner  dF  the  reversion  espaotant  upon  the  determina- 
tion of  the  above  term,  and  by  divers  meane  assign- 
ments the  jii  rniises  became  vested  for  the  residue  of 
the  term  m  one  John  Malin,  who  entered  into 
posaesaion,  and  died  on  the  -tjlh  of  July,  1897,  and 
thereupon  the  premises  became  vested  for  the  residue 
of  the  tnm  in  th«  defendnnli  as  the  eseouton  of 


On  Ihe   let  of  October.   1897,   the  plaintiif 

•erved  notice  upon  the  defoudants  under  section  1 4 , 
sub-seotion  1,  of  the  Conveyancing  Act,  1881,  that 
the  premises  were  out  of  repitir,  and  gave  particulars 
of  the  breaches  of  coveuaut  complained  of.  Upon  tlM 
same  day  the  defendants  agreed  to  sell  to  Patnuk  Daw 
the  premiaee  fbr  the  reaidne  of  the  term,  and  npon  n 
requisition  ai  to  title  the  notice  of  ^  let  of  October 
was  disclosed  to  Davis. 

On  the  20th  of  December,  ISt*?,  the  defendai  ts, 
as  trustees,  by  deed  assigned  the  premises  to  i^uvia, 
who  know  of  their  condition  and  of  tno  bretidi  of 


{a.)  Keported  by  W.  i\  Baji&V,  Esq.,  liarrnttef-at- 
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eofmmt,  for  the  teridm  of  fhe  torm  of  ohm  bnndred 

years  at  the  yearly  rent  of  £3  1 5a.  by  the  leMe  resenred 
and  subject  to  the  leasee's  coveniint*  therein  oontained. 
The  assignment  contained  the  following  clause : 
*'  And  the  porchMer  doth  hereby  oovenant  with  the 
vndovf  fhat  he  will  henoolMiil  pay  the  rent  by  the 
■aid  leeee  reserved,  and  observe  and  perform  the  lessee's 
OOTenanta  therein  oontained,  and  from  the  payment 
aril  ]>t'rfomianoe  thereof  respectively  will  keep  in- 
demnified the  vendors  and  the  estate  and  eifeott  of 
the  said  John  Malio,  deoeaaed." 

On  the  3 lit  of  January,  1898,  the  houses  not  having 
been  put  into  repair,  the  plaintiff  brought  an  action 
against  the  defenaf^iif!  as  execntora  of  John  Malin, 
and  also  in  their  personal  capacity,  to  recover 
damages  for  breaches  of  the  covenant  to  repair 
•ped&d  in  the  notioo  of  the  1st  of  October.  1897. 
eomniitiecl  dwiiig  the  posseesion  of  Malin  and  of 
the  defendiints.  Tlie  def  en  dim's  sorved  a  third-p-irty 
DOtioe  on  Davis  claiming  uidtiinnity  frum  hiiu  uiivler 
tlM  above  covenant  in  the  assign  lueut. 

qhaimeU,  J.,  found  that  thvrf-  b  id  been  a  breach 
of  oovwnuit  to  repair,  and  gtiv>  j  udgmeiit  for  the 
plaintiff,  subject  to  a  reference  as  to  damages,  ani  he 
held  that  as  the  breach  of  the  covenant  to  repair  was 
a  oontinuing  breach,  the  dtlnidMits  wtn  «irafl«d  to 
m  indemni^  from  DwiB, 

Davis  appealed. 

O.  Ltigh  Clartf,  for  Davis. — The  covenant  of  indem- 
niQr  relates  to  future  breaches  and  not  to  past 
buMohes  of  covenant  by  the  aafgaon.  The  assignors 
were  bound  to  perform  the  covenants  during  the 
oontinuance  of  tneir  term  up  to  the  date  of  the 
assign  me  lit.  If  tliH  jiulfjius-nt  is  riglif,  the  assignee 
would  be  liaLle  {  i  indemnify  the  asu^ors  against 
arrears  of  rent  winch  accrued  due  dunng  the  con- 
tinuaooe  of  their  intuest,  or  against  claims  founded 
upon  a  breadi  of  covenant  to  paint  every  seven  years 
coniiiiitti'd  by  thi^  as^ig-fLnrs.  That  would  not  be  a 
reasonable  construction  of  the  ooveuaut.  The  common 
form  of  covenant  fa  given  in  Eev  &  Elphinttooe's 
Itaoadsnts  in  Coavt^mmg  (6th  eo.),  p.  427. 

Ba  nferrad  to  Hawkitu  v.  aitrman,  3  0.  &  P.  459 ; 
Smith  Pent,  f>  Exch.  161.  2  W.  R.  Dig.  134 ;  Mwle 
V.  Oamtt,  18  W.  B.  697.  L.  S.  ii  Ex.  132. 

A.  T.  Lawreme,  Q.O.,  and  T.  Dougbn  {8.  Joyce 
Tl.i  nuis  with  them),  for  the  defendants. — The  assig^iee 
knew  that  the  premises  were  old  and  out  of  repair, 
and  that  the  plaintiff  had  served  notice  on  the  defen- 
danta  under  aeotion  14  of  the  Oomvagraikaiag  Aet, 
1881,  iSnt  s  broach  of  covenant  had  bam  ooamlttod. 

The  n?sigTieo  knew  that  the  plaintiff  ':vaR  thrpatpning 
an  actiaii  on  the  coveuant  to  repair  or  Lo  recuver 
possession,  and  he  took  over  the  premises  together 
with  the  defendants'  liability  to  repair,  ixx  these 
drenmitanoes  the  aMignmeBt  was  executed  and  tiha 
covenant  of  indemnity  was  inserted.  The  covenant 
would  be  of  no  use  unless  it  covered  breachee  of 
covenant  committed  by  the  ass;>.;Tiors  during  their 
term.  The  plaintiff  cannot  sue  them  for  brem^es  of 
covenant  committed  after  the  assignment.  The 
QOQstruction  placed  on  the  oovaunt  1^  OhMnnell,  J., 
«M  right. 

O.  Leigh  Chre  replied. 

A,  L.  Smith,  L.J.  In  this  case  Chinnell,  J.,  felt 
some  doubt  lu  liie  construction  which  he  placed  upon 
the  oovenant  to  indi-mnify.  Nor  am  I  perfectly  clear 
about  it.  I  think  unon  the  whole  that  CbanneU,  J., 
baa  oome  to  a  rignt  eMwinaion.  The  aetioa  was 
brnnght  again&t  a  mesne  assignee  to  recover  damages 
for  bretiijh  of  a  covenant  to  repair.  On  the  Ist  of 
October,  1  S'jT,  u  ii  itiLi'  batting  forth  a  list  of  dilapida- 
tiolu  was  served  on  the  defendants,  and  on  the  same 
daj  the  defeULan^i  agreed  to  aarign  the  irnmiM  to 


Savia;  and  on  the  9001  of  Deeember  the 

was  executed.  The  question  toma  entirely  npan  th' 
true  constniction  of  the  covenant  of  indemnity  in  ta^ 
assignment.  The  circumstances  in  which  tb>^  iMign- 
ment  was  ezeouted  have  been  stated  to  us.  sod  •• 
have  been  told  tiiat  the  houses  are  old  houses  tt/l 
the  executors  were  selling  these  old  hr>us.^<  to  Dm*. 
In  my  opinion  the  meaning  of  the  covenant  mtk* 
assignment  is,  so  far  as  gaxds  the  covenant  in 
lease  to  repair,  that  Davus  will  indemnify  the  deien- 
dants  against  all  acMooa  and  claims  in  respect  of  tbw 
liability  on  the  covenant.  Upon  the  whols^  thn»- 
fore,  I  am  of  f>pinion  that  the  judgment  of  theleanfj 
judge  was  right. 

BtOBTi  L.J.— I  am  of  the  same  opinicsi.  I  da  aot 
thfaik  it  hi  ny  way  a  clear  point,  bnt  upon  the  wlok 
I  agree  with  the  construction  placed  upjn  tiy 
covenant  by  Chaonell,  J.  We  have  here  hou&es  m 
which  each  of  the  parties  knew  their  onditioa  tad 
the  terms  of  the  lease.  The  esaignee,  who  haa  bna 
brought  in  as  tliird  pwty,  knew  that  the  eovaaaat  to 
rupair  contained  in  the  lease  had  not  bvvn  p*-- 
formed  by  the  assignors.  In  those  circui^tAJkw  U 
covenanted  that  he  would  observ.?  and  perform  ti* 
lessee's  covenants  contained  in  the  lease — that  ii.  ti*: 
he  would  put  the  houses  in  proper  repair,  and  if  b* 
had  done  so  no  action  wnnld  have  been  brought  br 
the  reversioner  againsi.  tke  assignors.  The  cov<»bm» 
in  the  assignment  goes  on  to  say  that  "  frorc  tli» 
payment  and  performance  thereof  respectively  "  tiw 
aaaiglMe  "  will  keep  indemnified  the  vr  ndors  and 
estate  and  effects  of  the  said  John  Malin,  dec<sswl  * 
The  meaning  of  that  clause  seems  to  me  to  be  tkk: 
I,  the  as  i^^ut't-,  know  that  y  u.  the  assignors  !ut» 
not  performed  your  covenant  to  repair,  and  I  «» 
indeaudfy  you  against  your  liahOHir  ^  tttfomi^ 
To  my  mind  that  is  not  at  all  an  nnf>ieenMhWi  eoa* 
stmction,  beoanse  it  may  be  aaamned  that  theawi<asi 
gave  less  for  the  houses  than  he  would  otherwise 
given.  The  covenant  of  indemnity  is  so3i««h*: 
curiously  worded.  What  is  tho  maaning  of  ke^piiir 
TTidBmnfflfid  from  the  perfannaBoa  of  the  eo»aeaitf 
It  aeema  to  me  that  it  maane  that  the  eovinaiiCor«i9 
keep  the  covenantee  indemnified  agaimt  all  sctioo*. 
proceedings,  expenses,  claims,  and  d%>m\n  l5 
ever  on  account  of  the  obligation  which  th?  Utttr 
has  undertaken.  !nki8  obligation  wae  andertaken  bj 
the  defendante  and  haa  not  bean  pecformed. 
{  laiiitiff  brought  an  action  against  them  claisiwr 
iltiiiiagfs  in  consequence  thereof.  The  defeudant*  !  vi 
no  defenci  ti.  tint  action.  In  my  opinion  u: 
true  oottslructiou  of  the  covenant  the  aasigotm  *i« 
entitled  to  an  indemnity.  The  diBeolij  haa  sdwn 
by  taking  a  common  form  of  coffonaat  end  iaqMitiaf 
some  clumsy  words  into  it. 

TAVaUAX  WiLUAJU,  L.J.— I  agree.  I  think  that 
aoQOcding  to  the  raaaonaUe  oooatmetian  of  ^ 
covenant  the  aaaigDee  nodOTfoob  toaatisfyttedken 
which  the  landlord  had  again^f  th-  a^rignor*  nwtr 
the  covenant  to  repair.  I  am  brought  to  that  ok- 
clusion  partly  by  the  particular  words  in  the  eoreaat. 
keep  indemnified  "from  performanoe,"  mstes^  a< 
non-perfonnanee,  whidi  are  tiie  ordinary  votds.  I 
am  also  led  t<i  thi^  r-nr:rhi'!iou  by  the  fact  thst.t9a 
large  extent,  this  luilt-iiiuity  i^uvenant  de»lj  witfc  a 
stnt^  of  things  with  which  th*^  ansignors  cuoii  i  * 
themselvee  interfere.  Havin^c  assigniWI  the  lesss,^ 
aaaiipiore  ooold  not  enter  npjn  tlM  pMH"> 
perform  the  coveitant  tOtepe&i* 

Appeal  dismisted, 

BolieiteitfortheMiBdeats,  Wmd,  Bomk,  A  A>« 

for  Lane,  ClutterhnrJc,  if:  TomUnson,  Birmingtiam. 

Solicitofe  for  Davis.  CToWary,  Awtvtt.  * 
lor  A.  J,  (yOmutott  Bimtteghan. 
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June  14. 


Vxom  Q.  B  Dir.  ) 
(A.  Ik.  Smith,  Righj.  and  | 
Tanghan  Williams,  L.JJ.I  ' 

Bbakxxlov  Stsaimbip  Co.  (LmmD}  ahd  Othxbs 
«.  CUimnr  Tmmuiras  Omos  (LotmD).  (a.). 

fu4Hranee,  marine— Lump  chartered  frtight — Ceuer 
dame — Vharterert'  iiabitity  to  cetue  on  can/o  being 
kwkd — Lien  /ur  hill  of  lading  freight— Absence  of 
litn/or  ehartend  /night— Lom  of  i/umU  bgperiU  of 
the  tea— Bill  of  touting  /ra-jh't  payaUe  Uu  fhau 
chnrUred  fri-  Ay  h  t. 

By  a  charier-party  a  ship  unm  charteretl  for  a  voyage 
«f  Me  tmnm /night o/ £8,000  ptiyabU  on  delivery^ Vie 
enryt.  The  matUr  wtu  to  $ign  bilU  of  lading  at  any 
mtf  of  frright  the  ehofiertrt  uu'ght  require,  but  not  under 
ehnrtered  ratrs,  nr  dijffnnrr  to  h>-  nfttl-d  in  cash  nn 
»i<jning  bitU  of  lailintj  :  tl,r  rlurtcn-n'  liahility  t»  ceate 
u.t  ihi^wut  <\f  !f,f  ninjo  jirorided  it  U'as  wi.rth  the 
/reight,  dead  J'retght,  ami  demurrage  tm  arrivnl  at  the 
port  t/ ^ktharge,  but  the  >vt»el  to  have  a  lien  thtnon /or 
tko  TMOMfy  o/  aU  freight,  dtad/reightt  and  demurrage. 
Thti  ehurttrm  hmdtd  a  /utt  cargo  under  bilU  of  lading 
which  made  the  goods  comprited  in  each  bill  of  lailiiif/ 
deliifembte  to  tUr  roiisit/nee  thereof  (m  paipnent  of  the  bill 
if  hfUiKi  /rrii//,t.  Tiie  ehipownen  effrcttid  a  }uJlct/ 
against  perilt  of  the  sea  on  (he  charter^  frtight.  During 
tkt  voyagt  part  of  the  cargo  was  lost  by  a  peril  of  the 
mOt  and  ON  the  ship's  arrival  at  thtport  ofoueharge  the 
Mlt  o/  lading  freights  payaSU  to  tk«  ihipoumert  upon 
that  purt  of  the  turgo  which  arrived  rrrtn  J^i,h  hy  £645 
than  the  chartered  frei<)ht,  thouqh  the  ainji,  wliirh 
iirn'reJ  w<is  worth  the  rhartrred  /rei'/ht.  In  an  action 
Ity  tilt  shipowners  ujton  the  policy  to  recover  the  £640  as 
being  a  loss  of  chartered  freight  by  a  peril  of  the  sea, 

field,  that  tke  lou  wa»  not  muotd  2w  a  ptril  of  the  sea, 
but  bu  tho  matttir  mi  kaning  tigned  wiU  of  lading  giving 
the  thipounm  a  lien  upon  the  goods  comprited  in  «aeA 
bitt  1^  Jading /or  IA«  whol*  ehariered  freight. 

Appeal  from  the  jadgBMnt  of  Bmw,  J.,  In  fwour 
of  tba  defenduti. 

Tbe  MrtioD  «M  bronght  npon  a  policy  of  marioe 
insnrance  on  ohartered  freight.  By  a  charter-party 
dated  the  17th  of  8*pt«'iuber.  180().  the  plaintiffs 
chart.Tfd  tlicir  s't^nmship  Ramleh  io  Messrs.  Williams 
&  Co.,  as  charterers,  for  a  ▼oyage  from  the  River 
Plate  to  liTerpool  at  the  lamp  freight  of  £3,000 
payable  on  delivery  of  the  cargo  at  LirerpiKA  in  «Mb* 

Clauae  18  of  the  charter-party  wa«  m  Miowa: 
**  BiUs  of  lading.— Th«  master  to  apply  at  the  officps 
of  fh«  Bliart»ieia  or  their  agents  to  sign  bills  of 
i!i.!iiir' at  any  rate  of  freight  th<'  u'l'irter-  rH  ur  th-  u 
HETi  TitH  may  require,  but  not  under  chartered  rates  or 
< ii i}Vr>  lice  to  be  settled  in  oiah  on  aigiung  tnlls  of 
lading.  Charterers'  liability  to  cease  upon  shipment 
of  the  cargo  (provided  said  cargo  t«  wofth  the  nid 
lraight»de«d  freight,  and  demarrage  on  arrival  at  the 
port  of  dbAarge),  bat  tha  vei><<«I  to  have  a  lien 
th»'reon  for  recovery  of  all  frtight,  dead  freight, 
demarrage,  and  all  other  charges  whatsoever." 

The  chartiTcrfl  Ihu'Ij-iI  h  full  and  complete  cargo 
under  hiUs  of  lading  signed  by  the  mMfier,  the  goods 
OOO^rited  in  each  nil  of  kdbg  being  deliverable  to 
tbo  OOnaiglMW  tiunof  on  paymftnt  of  the  bill  of  lading 
firalghti  nd  •  lien  b^g  given  on  the  goods  for  tbe 
bill  of  lading  freight.  The  total  of  the  bills  of 
lading  freights  exceeded  the  chartered  freight. 

On  thr  llth  of  Noverubpr,  189t;,  the  plHlnlitTs 
effected  with  thedefeodantsa  policy  of  insurance  against 
perils  of  tbe  sea  "  on  £3,000  freight,  chartered  or  as 
u  chartered,  so  valued,  on  boirc!  or  not  on  bjard." 

(•.)  B^ported  bf  W.  F.  Bab&y,  E«|.,  Bwiiater^ 


During  the  voyage  the  vebsel  weut  aground  and  part 
of  the  cargo  was  jettisoned  or  damaged  by  a  ponl  of 
the  sea.  and  upon  arrival  of  tba  vernel  at  Liverpool 
the  bills  of  laittBg  InUhli  payable  upon  that 
portion  of  the  cargo  whiob  arrived  amoontod  to 
£2,3^5,  and  the  plaintiffs  reoeived  flilt  nm  from  fb* 
consigaeos.  The  ctrgo  which  arrived  was  worth  tbo 
chartered  freight,  dead  freight,  and  deoiurrage. 

The  jilaintif^  brought  this  action  on  the  poHoy  to 
recover  X64o.  the  difference  between  the  £3.0<)0 
chartered  freight  and  the  £2,355  received  for  the  bills 
of  lading  fM^its,  as  being  •  Ion  oi  freigiit  bj  n  poril 
of  tbe  Ma  inmrad  against. 

Bnice,  J.,  held  that  the  loss  of  the  chartered  freight 
was  not  caused  by  a  peril  of  the  sea,  but  by  reason  of 
the  mast^ir  having  signed  bills  of  lading  making  the 
cargo  (le1i%-erable  to  the  respective  consignees  on  pay- 
ment of  tlio  bill  of  lading  freight,  and  not  giving  a 
lien  on  tbe  goods  comprieed  in  eaob  bill  of  lading  for 
the  obarterM  fmight,  and  ha  aooocdin^y  gave  jadg- 
nU'Tit  for  thft  'i-'fr-ndauts. 

Tho  pUintitYd  appealed. 

Joseph  Walton,  Q.O.,  and  Pickford,  Q.C.  {fforridgt 
with  them),  for  th'  5 1  lititiffu. — The  ^ills  of  lading 
freights  at  tbe  time  of  shipment  exceeded  the  £3,000 
chartered  freight,  and  as  wie  goods  tliat  urnvf  d  were 
worth  the  £3,000  chartered  freight,  the  cc8«>  r  clause 
applied,  and  tbe  charterers'  uability  to  pay  the 
chartered  fieigbt  oeased  on  tbe  goods  beiog  shipp^ 
The  shipowBers  bad,  tiMnftne,  to  look  to  tbe  bills  of 
lading  frrig^hts  for  payment  of  the  chartered  freight. 
The  bilk  i  f  l  uling  freights,  in  cunaequenoe  of  a  loss 
by  a  peril  t  f  ti  e  Mi  fi,  it  11  xhort  of  the  chartered  freight 
by  £645,  and  that  is  a  lose  wbiob  the  sbipownen  can 
recover  midar  the  poliiqr.  The  plsintMfii  mn,  fban- 
fore,  mtitlad  to  Tsoovar. 

Tbey  iwfaned  to  Oariner  v.  Treehmatm,  15  Q.  B.  D. 
154,  33  W.  R.  Dig.  190;  and  Tnman  Sleam$hip  Ob.  Y, 
Ditchojf,  .51  W.  R.  141,  7  App.  Cas.  670. 

Uarvrr,  Q.C,  and  </.  A.  Hamilton,  for  the  dtfend- 
ants.— Tbe  Qbarter>wuiy  gave  a  lien  on  the  gooda 
shipped  for  tiie  whole  eliirteed  freight.   Eacb  parosl 

of  the  CArgo  might  have  been  put  under  a  lien  for  the 
whole  £;{,U00.  Each  bill  of  lading  only  gave  a  lien 
for  the  bill  if  liiiinL-  frright.  There  would  have  been 
no  loes  of  the  chartered  freight  if  each  bill  of  lading 
had  pven  a  lien  for  tbe  £3.000  chartered  freight,  as 
tbe  <Mi|Ep  that  arrived  at  Liverpool  was  worth  more 
tiMn  ^000.  Therefore  tbe  shipowners  loot  their 
chartered  freight  by  their  own  act  and  not  by  a  peril 
of  the  sea.  The  oeaser  of  liability  is  equivalent  to  tbe 
liiTi  given,  and  the  siiipowner  gets  the  lien  in  con- 
sideration of  relieving  the  charterer  from  liability  : 
Hansen  v.  HarroUl  Brothers,  [189}]  1  Q.  H.  f>12.  The 
defendants  knew  of  tbe  obarter-party  and  of  the  lien 
given  by  it  to  the  shipowners,  and  they  insured  tbe 
chartered  freight  on  that  footing.  Tblf  aster  in- 
sured the  bill  of  lading  freight.  The  defendants, 
therefore,  were  not  liable. 

Pickford,  Q.C,  in  reply.— The  shipowners  took  a 
Hen  on  each  parcel  of  goods  shipped  for  the  bill  of 
lading  freight  relating  to  that  parcel,  and  those 

freights  exceeded  in  all  £3,000.   Therefore  they  bad 
a  lien  fir  tl.i:  uholn  £3.0(X)  on  th-  hill  .-f  lading 
freights,  and  a  loes  of  freight  ooourred  by  a  peril 
tbeisa. 

Cur.  adv.  vult. 

June  14. — A.  L.  Smith,  L.J.,  read  the  following 
judgment:  By  a  charter-party  dated  tbe  17th  of 
Beotember,  1896,  the  plaintiflsi  the  Braokslow  Steam- 
ship Co.  (Limited),  let  their  sfeeamdiip  Ramkh  on  Ute 

to  Messrs.  William*  A  Co..  the  charterers,  for  a 
voyage  from  tbe  Kiver  Plate  to  Liverpool  at  the 
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lump  freight  of  £3,000,  payable  on  the  deliverj-  of 
*  the  oargo  in  cMh.     Upon  the  Uth  of  NoTcmber, 
1806,  fhep]«{Bti£b  oBowd  a  policy  of  tnarine  insurance 

to  be  effectr<3  with  tL«  fi-udmitu,  the  Ciiiiton  Iimur- 
ance  Office  (Limited),  to  cover  the  lump  chartered 
freight  utiou  the  voyage  in  question  against  perils  of 
the  aea,  the  freight  insured  being  thoa  daaotibed  in 
the  policy :  On  £3,000  Irtaf^ht,  ohartered  or  a«  if 
chartered,  80  valued,  on  hourd  or  not  on  board."  I 
leave  out  the  (nher  plaintifl's  upon  the  record — viz., 
the  elmrterers  of  the  ship,  for  I  ag^ee  with  Mr. 
Carver  that  the  defendants  oodertook  no  liability  as 
to  tiwm  under  tbe  policy.  It  wna  the  shipownerB* 
lump  chartered  frright  suid  nothing  elsn  which  th^y 
covered  by  the  policy  agaiiiHt  perils  of  the  sea.  Tlie 
charterers  loaded  h  full  cargo  uuder  this  charter, 
and  in  due  course  the  ship  arrived  at  Liverpool 
with  th*>  cnrf;o  on  board,  exoeptiuf^  a  porKon  repre- 
sent* d  ty  bills  of  lading  freightd  an  ouutiiip-  to 
the  won  of  £64o,  which  CHrjito  by  reoijuu  uf  a 
•ea  ptril  had  been  jettisoned,  or  lost  upon 
the  Toy  age,  and  it  is  these  bills  of  lading  freights 
imountinK  to  £6-15  which  the  plaintiffs  set-k  to  recover 
from  tbe  defendanta  under  their  policy  covering  Inmp- 
ehariemd  freight.  Now,  if  there  were  no  other  facts 
in  this  case  hut  these  n1>ove  meutiui.r-.l,  tlierc  eannot 
be  a  doubt  that  there  would  have  been  no  loss  of 
lump  chartered  freight  by  a  peril  of  the  sea.  for  it 
bae  been  often  held  that  upon  »  charter  at  lump 
ebartmd  freight  the  whole  amount  is  payable  by  the 
chrtrterer  to  the  shipowner  upon  the  arrivnl  of  the 
ship,  aud  that  the  right  to  the  payment  is  not  con- 
ditional upon  the  delivery  of  the  full  cargo  at  the 

ert  of  deatin»ttOD,  and  if  part  of  the  cargo  haa  been 
it  by  xeaaoB  of  «  peril  of  tibe  aea  upon  the  chartered 
voyage,  the  lump  chartered  freight  without  deduction 
is  nevertheless  payable  by  the  charterer  to  the  ship- 
ownfr  on  delivery  of  the  remainder  of  the  cargo  at 
the  port  of  discharge-HMe  Merchant  Skipping  Co.  ▼. 
Armitoffe,  22  W.  B.  11,  L.  B.  0  a  B.  99,  and  other 
Oases  cited  by  Mr.  Carver  in  his  excellent  work  on 
Carriasro  by  Sea  (ed.  188.5),  pp.  oiU  and  bM — 
and  tiiis  Will  not  disputed  at  the  bar.  The 
plaintiU'si  oouseqiiently  could  have  had  no  olaim 
against  the  underwriters  for  loss  of  lump  obarferM 
freight,  for  the  whole  of  this  freight  they  could  liave 
reooveted f rem  the  charterers. although  nportion  of  the 
cargo  bad  been  lost  on  the  voyage.  Thsl  the  liability 
of  underwriters  when  underwriting  lamp  chartered 
freight  is  very  different  and  less  onerous  than  when 
underwriting  freight  in  general  represented  by  bills  of 
lading  freights  is  obvious,  and  this  cannot  be  denied. 
But  the  plrtintiffs  allege  that  in  t}ie  churter-ijarty  in 
this  ca«e  there  is  a  cesser  of  liability  cUuse  coupled 
with  a  lien  which  Hpj>ears  to  me  to  be  of  the  ordinary 
deacdption.  It  ia  as  foUowa :  "  The  ntaster  to  apply 
at  the  offioea  of  ehartereia  or  their  agenta  to  sign  bills 
of  lading  at  any  rate  of  freight  the  charterers  or  thtur 
agents  may  re<(uire,  but  not  uuder  chartei'ed  rates,  or 
difference  to  bo  settled  in  cash  on  fligning  bills  of 
lading.  Charterers'  liabiU^  to  ceaae  upon  ahunnent 
of  the  cai^o  (provided  the  said  cargo  is  worth  the  maA 
freight,  dead  frf.d«:ht,  find  demr.rrHge  on  arrival  at 
port  of  discharge),  buttLo  vtssel  to  have  alien  thereon 
f .  r  tlie  recovery  of  all  freight,  dead  freight,  de- 
murrage. )tnd  nil  other  ohorgea  vbataoew."  It  is 
arirued  for  the  phuntifie  wat  inaamneh  as  they 
had  by  this  clause  given  up  thtir  ri^^ht  ngiunst 
the  oharterers  for  tbe  £3,000  upou  the  shipment 
of  the  carj;o,  uud  fhut  as  they  had  taken  no  lien  upon 
the  cargo  which  arrived  for  "  all  freight,"  that  is,  for 
tiie  whole  of  the  lump  freight  of  £3,000  but  only  for 
the  reapeotive  bills  of  lading  freights  which  amounted 
to  the  mm  of  £(IM  leas  than  the  lump  freight  of 
£3,000  by  reason  of  cargo  canying  that  amoont  of 


freight  having  been  lest  duiDg  the  v<nsge,  tkiy 
were,  therefore,  entitled  toraoorcrthflieUkof  ladtaf 
freights  of  £640  fnm  the  imderiwiteis  of  ^  peli^ 

on  luirj'  i  hii-fprrd  freight.  Now,  apart  fromtte'4  ■ 
that  a  shipowner's  right  against  a  charterer  -^i,:  & 
cesser  clause  like  the  present  only  oper&t««  \i>  tt«> 
extent  to  which  tbe  shipowner  haa  taken  a  ]»a  for 
frdght— see  Otink      Anf/onf,  39  W.  K.  SU,  [\^rr 

1    Q.  G2o,    and  Ifaiufn  v.  F"^rr"  "',,(Mr,— 

how  do  matters  stand  !'  It  is  said  by  tim  pltis- 
UHs  that  uuder  this  cesser  clause  the  chsrterrf' 
liability  ceased  upon  shipment  of  the  cargo,  sad 
that  as  all  the  diipownera  oonld  look  to  opan 
the  arrivfil  of  the  ship  for  the  lump  chirir?*i 
freight  ui  iJJ.OOO  was  a  lieu  upou  the  cargo  wkich 
arrived  for  the  bills  of  Indiug  freights  tberton. 
and  that  as  these  bills  of  lading  freigbts  amosBted 
to  Hm  earn  of  £t>i5  leas  than  the  £3.000  lunp  fni(|bt 
by  reason  of  a  lota  by  sea  perils  of  tbe  portion  of  thr 
cargo  represeiited  by  the  £ti4.^  bUls  of  lading  freifbt*, 
this  loss  can  hi-  rt<\jverfd  fioia  the  lln<]^'r writer?  i«  & 
loss  occasioned  by  perils  of  the  sea.  Akh  ".^a  the 
charter-party  was  not  shown  to  the  uoderwritwi 
when  they  effected  the  policy,  it  is  obvioot  that  they 
must  have  known  of  the  exiiitenoe  of  a  chart«r-ptzty, 
for  it  was  freight  chartered  or  as  if  chnrter^'d  valaed 
at  £3,000,  which  they  insured  agaiiiat  p~riU  of  the 
sea,  and  as  Lord  Blackburn,  in  Inmnn  S(>  i/.,  -  ..^  '  Vv. 
V.  Biachoff,  31  W.  B.  141,  at  p.  144,  7  App.  CH.i70. 
at  p.  C78,  said :  **  Though  the  nnderwritatt  hasv 
.  .  .  that  there  was  such  a  charter-party,  xmdee 
which  what  was  meant  tu  be  insurtd  would  accnw,  ii 
is  not  in  any  sense  accurate  to  say  that  the  policy  is 
to  be  read  as  if  the  charter-par^  was  sBtoatiaitso 
M  to  afliMt  its  coostroetioo.  .  .  .  Bat  as  soon  ei 
it  is  ascertained  that  the  policy  attached  on  the  hizr 
uuder  a  particular  charter-party,  the  charC«r-parTT 
must  be  read  in  order  to  see  how  the  subject-oattu 
was  affaoted  by  the  misfortone  whidi  hj^asd." 
And  Lord  Selbome,  at  p.  673,  31  W.  R.,  at  p.  141 
thus  expresses  l  irnsr-lt  •  '-It  appears  to  m-?  tb« 
the  cjUL'stiou  lifisiiig  upon  the  policy  ought  tv  b«f  <j#- 
teruuned  in  the  name  way  as  if  the  cbartfr-j»arty  h*i 
been  seen  by  the  insurers  and  referred  to  in  the  \>oikj, 
thoogh  not,  of  course,  so  aa  to  eKtend  the  oontrtct  «f 
tbe  underwriters  by  any  unnecessary  implication  t>> 
anything  not  properly  covered  by  the  express  tenu 
of  the  policy."  Now,  assuming  that  the  underwrittti 
had  seen  the  charter- party  in  this  case  with  its  ces^ 
clause  and  its  correspo&ding  lien,  what  would  tikM 
have  seen  ?  They  would  have  seen  that  the  int*~" 
was  to  sign  bids  of  lading  at  any  rate  of  freight  sot 
under  chartered  rates,  and  that  the  ve-s«d  was  to  luw 
a  lieu  upon  tbe  cargo  when  shipped  for  the  rcooTtrr 
o/all /i'.i.j>,t,  and  it  was  in  these  circumstAnoes  tha 
they  undertook  the  risk  of  covering  tbelilsapehaiWnd 
freight  of  £3.000  against  perils  of  tibe  aea.  By  tto* 
m  t  was  it  that  the  plaintiffs,  the  shipow^nf  rs.  bad  h^- 
a,  lieu  upou  the  cargo  which  arrived  for  all  th*  liunp 
chartered  freight  (the  cargo  which  arrived  btio; 
ample  to  secure  this)  P  Suielv  that  of  the  ahinovan 
themselves  by  not  takiog  bQIs  of  Udteg  vidi  sMhir 
the  words  "freight  and  all  other  conditions  as 
charter-party  "  thereiu,  or  lu  souc  other  form  gi^ioj 
t')  themtielves  a  Hen  over  the  whole  cargo  vfaicfi 
arrived  for  the  recovery  of  "all  freight"  as  mfirrirr' 
in  tho  cesser  clause.  In  my  opinion  thera  le  nattisc 
in  the  charter-party  which  would  have  prr>veTit?>i  tiu» 
being  done,  the  clause?  as  to  sigraug  bills  of  l*da^ 
having  reference  only  to  the  cjueation  at  what  aSM 
of  freight  the  bills  of  lading  were  to  be  giv«a. 
the  clause  has  nothing  to  do  with  the  form  in  wtuc^ 
the  bills  of  ladmg  were  to  be  taken.  It  may  be  tasi 
the  shipowners  desired  to  be  able  to  have  reooawlii 
the  bills  of  lading  hm^^  if  aeoMniy,  but  Ifa^it 
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not  what  tiie  iit)d«rwritars  have  au'lerwritteD.  Of 

tilt*  form  in  wliicli  the  bills  of  Uding  were  taken  the 
underwriters  kuew  uotbiog  »nd  were  totil  strangprs. 
Except  as  to  rate  of  freight  the  form  was  in  the 

Swer  of  the  plaintiffs.  If  the  pUiotitFo  had  takrni 
It  of  lading  ginog  a  lien  for  the  chartered  freight 
ow  th»  oario  wbiob  ani»9i  tba^  would  hare 
lort  mailHihig,  for  the  oargo  whidh  amvad  was.  as 
before  stated,  of  amplt*  valub  to  satufy  the  lien  for 
the  lamp  freight.  This,  however,  the  plainUffii  did 
not  do,  and  yi  t  t';  y  now  seek  to  recover  from  the 
nnderwitera  t  c  '  i  >  bills  of  lading  freights  as  being 
a  loss  by  the  ptnl^  ui  the  sea,  which  was  not  covered 
hj  the  polity.  Ihe  piadauitte  and  rsal  «mim  of  tb« 
loss  !■  hf  TtaMD  of  th«  iormt  in  wbiob  tbl»  plafattiffi 
fuulc  the  bills  of  Ittdhig,  and  I  agree  with  my  brothpr 
Bruce  that  the  plaiiititTs  havR  not  efttablished  a  1<mw  <il 
lump  freight  by  pi  rils  of  the  aoa,  whiuh  is  the  only 
risk  the  dafendanta  underwrote.  For  these  rea«ons  I 
think  that  this  appeal  must  be  dismisaod  witii  OOets. 
£omor,  L  Jo  «mmm  in  thi«  judgment. 

VAVOHAir  WlLLLViis,  L.J.,  read  the  following 
jadg^nent:  The  question  in  this  case  is  whether 
thf?re  has  been  a  loss  of  charterr-d  freight  coveriKl  by 
thti  policy  of  iusuranc*  eisttred  iiito  by  the  defeudaiits. 
The  dtfeuco  as  plfadfid  in  ttTect  ia  that  on  the  arrival 
the  cargo  was  worth  the  freight,  dead  freight,  and 
demurrage;  but  the  bill  of  lading  freight  was  lees 
than  the  obaitar-party  freight,  and  that  in  that  event 
upon  the  tme  oonttntotion  of  th«  charter-party  the 
charterers  remained  liable  to  the  shipowners  for  tht^ 
rhnrtt»r-party  frdghti  the  subject-matter  of  tht' 
iii-iiirance,  and  the  ^ame  WM  UOt  loBtf  if  at  aU,  by 
the  perils  insured  against. 

Thia  bsing  an  iiMniwaiM  of  chartered  freight,  the 
•hipowMr  moat  hava  as  iaaanUo  intomfe  in  fra^t* 
uaa  this'  he  has  if,  having  made  a  contract  the 
ex°i  ntioTi  of  which  will  give  him  freight,  his  ship 
\rfiu^  III  a  conditiiin  to  execute  the  contra<;t  lir.HikH 
^Toiind  ou  the  voyag*'  (lescribed  in  the  charter-purty. 
It  follows  that  in  such  case,  if  the  ship  is  prevented 
from  executing  the  contract  contnined  in  the  charter- 
party  Iw  one  of  the  peiiU  insoted  against,  the  ship- 
owner liBS  lost  his  might  hy  that  peril,  and  may 
recover  for  that  lo"a. 

There  is  no  dispute  but  that  the  shipowners  had 
an  insurable  iutt'rtxHt  in  t?ii'  cli.-irti.T.-il  ir-i^-l.t.  The 
L-argo  «ontemp]at«d  by  the  charter-party  was  put  uu 
Vio«rd  and  tne  ship  duly  proceeded  OB  bar  voyage. 
Thm  ^v»Moa  iwiavd  is  wbetbsr  the  ship  was  pnTsotsd 
hy  aam  of  the  perils  insured  against  nom  aisoatiaig 
ttip-  contract  contained  in  the  charter-party,  and  thus 
«  a.rxiing  the  chartered  freight.    It  is  said  that  the 
iict^  set  out  in  the  defend'  show  tliat  the  shipowners 
were  not  prevmtted  by  one  of  the  perils  insured  agaiuitt 
from  earning  the  freight  because  the  ship  arrived 
witb  A  cargo  worth  the  freight,  dead  freight,  and 
domtnrage,  and  that  apoB  tM  tme  construction  of 
the  charter-party  the  oharteNT  nmalns  liable  Ibr  the 
chartered  freight. 

I  think  that  having  regard  to  the  tonus  of  the 
policy  the  insurer  must  be  taken  to  have  had  nuticu 
4.f  the  charter-party  and  its  terms:  see  per  Lord 
Selborno  in  Ininan  Slenniship  Co.  v.  JOschof,  31  W.  R., 
^  p.  142,  7  App.  Cas.,  at  p.  072.  This  does  not 
menu  tliAt  the  policy  is  to  be  construed  as  if  the 
charter-party  was  set  out  in  the  policy  so  as  to 
fxt«n<i  the  oou tract  of  the  underwriters  to  anything 
not  cohered  by  the  express  Ivima  of  the  policy,  but 
QnXy  t^&t  the  charter-party  must  bo  read  in  order  to 
see  liow  the  subject-matter  of  insurance  has  b«cn 
affected*  if  at  all,  by  the  perils  of  the  sea.  If  the 
.. trance  by  the  terms  of  the  policy  is  oi  lump 
t£«ight  AS  per  chatter-party,  notkifg  in  thaoharter- 


party  can  convert  the  contraat  of  the  underwriters 

into  an  inHiimnoe  of  bill  of  lading  freight,  but  if  by 
the  tortus  of  tho  oharty-party  a  lump  frt  itjlit  is  pay- 
able out  of  the  liill  of  Iridiii^  freight  and  (I'Jfnnis'', 
a  loss  of  cargo  by  the  p^'rils  of  the  sea  to  such  an 
extent  that  there  is  not  sufficient  bill  of  lading  freight 
to  pay  the  amount  of  the  lump  freight  may  be  a  losa 
of  the  Inmp  freight  by  a  peru  of  the  ssa.  1!ltis  ia 
expressed  iu  the  passage  in  Lord  Blackburn's  judg- 
ment in  Inman  SUarmhip  Co.  v.  Jiiarhoff,  cited  hf 
Barnes,  J.,  in  his  jodgment  in  Tk»  Alptt  41  W«  B* 
527,  P.  109. 

Now,  having  regard  to  the  term*  of  the  charter, 
poT^  in  the  present  oase,  the  qaestion  is  whether, 
aoooraing  to  those  terms,  the  Inmp  ftaight  is  pay^da 
out  of  the  bill  of  lading  freight  and  not  otherwise, 
becaine  if  the  chartered  trtight  is  V)y  the  terms  of  the 
clnirter  payable  out  of  the  bill  of  lading  freight  and 
not  otherwise,  it  would  seem  to  follow  that,  u  by  the 
perils  of  the  sea  the  goods  are  lost  on  the  delivery  of 
whioh  only  the  btU  of  lading  freight  was  payable, 
the  diartered  fi«ight  has  been  Tost  by  the  penis  of  tha 
sea.  Now,  whether  chartered  freight  was  ]>ayaUa 
out  of  the  bill  of  lading  freight  and  not  otherwise 
d-'pemls  mainly  o!i  the  terujs  of  thecesser  clause — i.e., 
cluuse  1>>  of  lh&  charter-party.  It  runs  thus  :  "  Bills 
of  la  ling.  —The  master  to  apply  at  the  ofKces  of  the 
charterers  or  their  agents  to  sign  bills  of  lading  at 
any  rate  of  freight  the  charterers  or  their  agents  may 
require,  bnt  not  under  chartered  rates  or  diSirenQe  to 
be  settled  in  cash  or  signing  bills  of  •  lading, 
(^riartorers'  liribility  t.)  c";ise  u[)Oii  sliipuient  of  the 
CHrgo  (provided  said  Cargo  ia  worth  the  Haid  freight, 
dead  freight,  and  demurrage  ou  arrival  at  port  of 
discharge},  but  vessel  to  have  a  lien  thereon  for 
recovery  of  all  fxdsht,  dead  frsi^^t,  damunagai  and 
all  other  ohargee  whatsoever.** 

Now,  I  have  no  donbt  whatsoever  bat  that  the 
cbarterers'  liability  for  fr.i^^ht  has  ceased,  having 
n  gfini  to  the  fact  of  the  hhiinuent  of  cargo,  and  that 
tlie  SMid  carg;)  wiis  worth  tlie  freight,  (ieail  freight, 
a*id  dotuurrage  on  arrival  at  the  port  of  discharge ; 
nor  do  I  tbiw  that  it  would  have  made  any  dtfflsrence 
to  the  cesser  of  liability  even  it  the  sbipownen  had 
no  ben  or  no  effeotiTe  lien  for  the  recovery  of  freight ; 
see  Frnirh  v.  fhrh^r,  "Jj  W.  R.  1  H,  1  CP.  D.  7;!7. 

But  it  may  still  be  taut  according  to  the  true  oon- 
stniction  of  cbiuve  is  th-j  lumj)  freight  was  not  lost 
by  the  perils  of  the  sea,  but  lust  Ijtecause  the  ship- 
owners having  a  lieu  on  the  cargo  (which  exceeded  in 
value  the  amonnt  of  the  lamp  freight)  did  not  ohooaa 
to  exerdse  that  lien,  or  volnntaiuy  ohoee  to  sign  or 
let  the  lU'ister  sign  bills  of  lading  whijh  preclurled 
them  frtiiu  exercising  lien  given  t't  tlifui  by  ibe 
cuarty-party  on  the  cirg')  for  the  whole  ir.ught, 
because  the  bdls  of  ladiug  make  the  goods  the  subject 
thereof  deliverable  to  each  consignee  on  payment  by 
him  of  the  bill  of  lading  freight  doe  in  respect  of  his 
parcel  of  goods. 

Brucn,  J.,  as  I  iinflerstand,  was  of  opinion  that 
under  the  cluirter- party  tho  shipowners  had  a  lien  on 
the  cargo  which  arriv<'il  [wbicii  carj^o  exiieeJrd  in 
value  tiiu  amount  of  the  lump  freight)  for  tbw  lump 
freight,  and  that  the  shipowners  derived  th«;mselves 
of  Uieir  right  to  exercise  their  lien  by  reason  of  the 
mastor  having  signed  bills  of  lading  binding  them  to 
deliver  the  goods  on  paymont  of  the  bill  of  lading 
freight.  If  so,  I  agree  that  there  has  been  no  lou  of 
lunjp  freight  by  ]>erils  I  if  the  sea,  and  I  have  re- 
luctantly come  to  the  cuiielutiion  that  this  is  the  tnie 
construction.  I  tried  hard  to  avoid  coming  to  that 
conclusion,  because  it  seems  to  ma  that  the  ship- 
owners and  the  obartarars  as  boaineas  men  both 
intended  that  the  master  should  have  no  option  but 
.  to  sign  bills  of  lading  making  the  goods,  the  subjeot 
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tlMNof,  ddivanU*  on  pniMBt  of  the  bill  of  ladiog 
freight,  llie  invTiricm  that  tbs  aMttar  tbsll  mgn 

billf!  of  lading  H^  Rtiy  rate  of  freight  the  oh»rtertrs 
auiy  require,  bui  not  uoder  chartered  rates  or  ditTei- 
ence  to  settled  in  cash  on  oigniug  bills  of  lading,  is 
a  strong  indication  that  the  shipowners  were  to  look 
to  the  mil  of  lading  freight  ooly  for  the  payment  of 
«hact«nd  iat^fit.  Bat  the  latter  words  Mem  to 
gire  the  ■hipewnew  e  Itai  on  the  oergo  for  the 
chartered  freight,  n.T-r!  I  do  not  see  my  wuy  to  con- 
Blnie  tho««^  words  m  tiio  way  which  is  siiKK^fted  by  the 
earit' r  wonlH  iu  clause  18  wilbout  Miiistming  a  lieu 
on  the  cargo  ior  tbe  chartered  freight  as  TTj^t^nin^  a 
lien  on  theoergo  for  the  bill  of  lading  frea^enly, 
wfaieb  ii  ineoniMtent  with  the  words  for  "  reooiferj  of 
•U  fnight,  deed  freight,  end  demmrsge,  and  ell 
other  charges  whatstn-. •  -."  In  ether  v.-orflt. 
cannot  read  the  words  ta  tu  ihr-  mju  on  ttie  cargo  a» 
giving  lii-ii  hutijri  t  t'.j  the  Hii,')i;iig  by  the  master  of 
billa  of  Udujg  making  the  goods,  tbe  subject  of  eech 
bill  of  lading,  deliverable  on  payment  of  the  bill  of 
lading  freight  I  hftve  oome  to  thie  oandueion  more 
toluctently  beoeoae  the  leialt  aeems  to  be  fbet,  hsTng 
legard  to  the  terma  of  tbe  cbait€r-i)arty,  the  policy 
wes  mere  waste  paper;  for  if  tbe  ship  anived  with 
goods  of  suthcient  value  to  cover  th  ■  t:  -  luht,  the  lien 
would  jirev en t  any  loss  of  fneight;  and  if  the  goods 
wi-re  of  insufSuient  value,  the  cesser  olaase  would 
oeese  to  opexetOi  md  the  psceonel  liebilitj  of  the 
ehnrtann  would  letifet 

Appeal  dimiufl. 

fioUdtan  for  the  plaintiffs.  Pritchard,  Enj^tUt  S 
for  Simimm,  North,  i:  Co.,  LiverpooL 

Solicitors  for  the  defandeatVt  WaUam,  /sAnson, 

£Mt  4k  Whalibm, 


Appeal. 

(A  L,  Sniirh.  Kigby,  end  {  JuM  10* 

Yaugban  Williams,  L JJ.)  ) 
Amoar  v.  HoBsuar  Go.  (Latawo)  ahd 

LOVATT.  (a.) 

MtuUr  and  tervant— Employer*'  liabilHy — Aca'dent  to 
mvfkman — Amount  r>f  cotnpmttttion^ Average  weekly 
taming*  Break  in  *mplot/metU— Period  r>/  achtal 
tmj^Offmmt — Claim  to  indemnity — Notice — Indemn t  ty 
an  between  re$pondent*  —  Workmen')  Compentation 
AtA,  1697  (60  <e  61  Vict.  c.  37),  ScKeduU  L  (11,  (»). 
(i.)— IForAmcii's  Coaqftnaatim  JbtlM,  1896,  rr.  19-23. 

A  workman  who  wa»  killed  by  an  accident  on  the  2~th 
of  September,  1898,  had  been  oriyinally  employed  bij  An 
einpli'ifert  be/ore  the  21th  <■/  ^t^tUmbrr,  lH9:i,  nnd /rt^-n 
that  date  till  March,  IS^b,  he  was  tarnina  wayea  oj 
£2  10s.  a  week,  Tktrt  was  then  a  brtdk  in  his  em- 
piqfment  Ml  Februarfft  ttt97,  wAen  kg  tmnmetd  work 
uffain  at  wage$ o/90$.  a  weeft,  and  As confnMtMd Is  worA 
at  that  rate  o/ wages  till  his  death. 

Held,  that,  in  calculating  the  amount  of  com|>Misaff(m 
to  which  liit  widuw  wu»  iiititliil  under  the  Workmen's 
Vompeiualivn  Act,  1S97,  .SJitdvli^  I.  (1),  (a),  (r'.),  (fie 
period  of  work  brfurt  (/"■  linul-  ,  ii,jiit  nut  to  tnktu  ,'ut,. 
account,  and  that  Uie  award  ouylU  to  be  for  156  timet 

Where  the  rt«poHdent»  in  an  arbiiraiion  tfiufer  Me 
WarkmtnU  Oon^immUm  Ad  an  the  undertakers  and  a 
ptrmm  who  hat  ronfraefRf  with  than,  nnd  the  underttihrrt 
claim  iiidi  tnnilij  u'jai  Ksi  C/if  i-mlracli'V,  ti  it  luxensary, 
under  rule  2'4  oj  the  Workmen's  Vompentation  JUuUi, 
1896,  fe  give  natiet     sesA  eiiAn  fe  like  same  wa^  m 

(«.)  Btported  br  F.  O.  Btrani,  Biq.,  &vriiter- 
nt>L»w« 


Its  required  by  ruU  19  in  tht  cam  when  a  sIbmi  Io  is^ 
dtmnity  is  sought  againMl  a  third  party. 

Two  eppesls  hy  ^  Boresley  Co.  (Limited)  front  At 

iletition  of  the  judge  of  tbe  Leicester  Count)'  Court 
in  an  arbitrntion  under  the  Workmen's  CompensatiLTn 
A.  t.  1897. 

The  epplicant  was  the  widow  of  a  workman  wbo 
bad  been  killed  by  an  aooid»t  in  the  course  of  his 
emploTmeot.  The  procdedingswere  taken  gainst  the 
norsi^Oo.  (Limited)  end  Houy  Lonttt.  Lovsll 

hud  onnertaken  tbe  work  of  carrying  out  certain 
alterations  at  Imc^er  railway  station,  and  th« 
Hundley  Co.  had  t  Jitt  red  into  a  sub-contract  with 
him  for  executing  a  portioo  of  the  work — vis.,  the 
bridge  work  and  iron  work.  The  workman  was  in  the 
oaployment  of  the  Honetej  Co.  and  was  at  the  tint 
of  Us  death  engaged  on  the  woik  for  whidh  flMy  hed 
so  contracted. 

The  oomtty  court  judge,  by  his  ewaid,  ordered  ths 
Horseley  Co.  and  Henry  Lovatt  to  i)ay  £269  lot.  to 
tt»«  applicant  m  compensation  and  also  to  pay  tbe 
ai'iilioant's  cost  of  the  arbitration,  and  further 
ordered  the  Ilurbeley  Go.  to  indemnify  Haoty  Lovatt 
against  liability  to  pay  the  oompenerfian  and  eosli 
directed  to  be  paid  bf  the  award. 

The  qosetkm  in  the  fliet  appeal,  to  wbioh  the 
apjdicaut  was  respondent,  was  whether  fhr-  runtj' 
Otiurt  jud|{e  had  auessed  the  compeusatiou  on  the 
right  principle. 

The  second  appeal,  to  wkUsh  Lovatt  was  reroondent, 
was  against  that  part  of  the  award  whibh  etOBad  ft* 
Hoseeley  Oo.  to  indemnify  Lovatt. 

The  facts  with  regard  to  the  fltst  appeal  wars  ss 
follows  :  The  workman  was  originally  employed  ly 
the  Horseley  Co.  before  the  27th  of  Septooiber, 
1605,  Ht  (I  nvcf^er,  iu  \\  !jirh  capacity  he  ettn.t-i  w!igee 

at  the  rate  of  £2  10s.  a  week,  and  he  continued  so  to 
wodk  until  March,  1896.  In  that  woDth  be  mat  with 
an  aeoident,  and  «m  in  concqMnoa  Cb«aof  vnaUe 
to  do  any  wodk  for  elevaa  months.  He  w«e  not, 

however,  actually  dismissed  from  the  employment  of 
the  oompa-ny.  and  in  February,  IS'.tj,  he  commenced 
woi  k  tt;.','.H;,  brii.p  ('[i^ ji, i.n  I'-i  in  :i  ':iti'.'ii-''|>er  and 
storekeeper,  and  earning  wages  at  th^'  rate  of  30*. 
a  week.  He  continued  to  work  in  this  sort  of 
eoplxqr>Mn(  until  the  fatal  aucidwut,  which  happened 
on  tbe  27tb  of  Septembw,  1898.  The  appUoant  was 
wholly  dependent  on  the  earainga  of  tbe  deceased  al 
th«  time  of  hi«  death. 

Tbe  fact^  with  regard  to  the  second  <pppal  were 
that  no  notice  of  a  claim  for  indemnity'  was  givttQ  by 
Lovatt  to  the  Horseley  Co.  before  the  hearing  of 
the  arbitration,  and  the  c^uestioo  of  indemnity  was 
first  raised  at  the  coucluMon  of  the  etidence,  whm 
Lovatt'e  solicitor  aokid  the  oovnty  court  judge  to 
make  an  ordn*  fbr  indemnity  under  section  4  of  the 
Workmen's  Couiponsation  Aet. 

if cCordir,  for  the  Horseler  Co.,  in  the  first  ^ped. 
■^JTha  amoont  ci  comp^saniDn  to  aduoh  the  i^pubenl 

is  entitled  in  this  case  is  determined  bv  section  1  (a), 
(i.),  of  the  first  schedule  to  tbe  Act,  which  ia  as  follows : 
*' The  ivrnunt  of  cnTrpensation  under  this  Act 'li«"-I 
be.  where  doath  results  from  the  injury,  if  th<«  work- 
man leaves  any  d^p^-ndants  wholly  dependent  upon 
bis  earnings  at  the  time  of  his  dssith,  a  sum  equsJ  to 
his  eamingtt  in  tlie  sttplofiaoni  of  the  same  employsr 
dnririi;  the  three  years  next  preoediDg  tbe  injury  .  .  . 
AliI  if  thM  period  of  tlie  workman's  employment  by 
the  8*id  employer  has  ht^u  less  than  the  said  liir>  e 
y«MMS,  then  the  amount  of  his  earnings  during  the  saai 
thiee  years  shall  be  deemed  to  be  166  times  his 
aversgs  weekly  earnings  during  the  period  of  his 
aotuaTamploynent  under  the  said  employer."  If  th« 
amplQjBMnt  of  tha  tvovkoMUi  in  thit  «aM  is  to  bt 
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Ireated  i^"'  baviup  beeu  cutitiiiu<ju:i,  witbuut  any  break, 
(two  the  proper  amount  of  uoatpctusatioa  u  the  amount 
of  actual  eviuDgH  reoeived  by  him  dunng  the  three 
jean  from  tlie  27th  of  September,  1895,  to  the  27th 
of  Soptambort  1898,  which  was  £177.  If.  on  the  other 
hand,  there  was  a  break  in  the  employmeut  during  the 
eleven  mouths  from  Uarch,  1896,  to  February,  1897, 
•hen  tnv  projsi  r  :ii;itiunt  of  comjxjiistttioa  is  156  timea 
his  average  wet?kly  «;»niiug8  dariug  th«  period  from 
February,  1897,  to  tho  27th  of  Septombur,  189S,  which 
i»  £234.  The  county  court  judge  found  that  there 
was  a  break  of  obvoB  iB0iii1iii»  and  that  the  workman 
entered  upon  a  new  e«Dplofiiioat  ia  FobcMqr*  1^7* 
But  having  found  this,  he  treated  the  wdru  "'Hie 
period  of  his  actual  eniployuu'ut  "  nt  'hr^  rarl  of  thn 
Mctioti  as  though  they  were  "  the  pentKis  oi  his  actual 
employmeut,"  and  li«  took  the  period  before  the 
break,  when  the  workman  was  earning  £2  lOa.  m 
woek,  and  tho  period  after  the  break,  when  ho  WM 
SO*,  a  weak,  and  oaknlatod  tho  avwage 
'  oaminga  of  thooe  two  p«(k>do  added  togoUiar. 
and  mnUipBoa  that  amnga  by  lS/6,  iridik  ^to  £269. 

C.  A.  .)ri:''''trd'j.  for  tbe  applicaut.  — The  period  of 
continuous  a*jc.uai  employmeut  in  this  case  was  leas 
than  three  years  ;  but  the  relationship  of  luaster  aud 
■errant  continued  throughout  the  whole  of  the  three 
yoanb  The  oonuty  court  judge  was  justified  in  taking 
into  aooonnt  tho  ouiier  period  mnk  before  the 
break:  Kmu*  f<.  Bamw  HentoHU 8kei  0» ^  15  Times 
L.  R.  141.  The  object  of  the  section  is  to  give  the 
applicant  166  times  the  average  weekly  earnings 
dmiug  thopviod  of  thne  yoan. 

A.  L.  Smith,  L.J. — The  question  is,  TJy  wliat  rule 
ought  oompetisatiuu  to  bo  assessed  in  this  uase  'f  If 
the  deceased  was  in  continuous  employment  from 
September,  1895,  to  September,  1898,  the  compensa- 
tion would  work  out  at  £177.  The  employer,  how- 
ev«r»  doao  not  oratond  for  that;  ho  njo  that  there 
was  a  break  of  deveo  numthi  in  tiio  oovne  of  the 
three  years,  and  that  the  only  continuous  employmeut 
was  from  February,  1897,  to  September,  1898.  If 
that  is  right,  as  I  think  it  is,  the  comptaisatton  works 
out  at  £234.  On  the  other  hand,  the  applicant  says 
thai  the  proper  method  is  thia— to  take  the  period 
doling  wluoh  tho  deceaied  ww  oaniiag  SOi>  a  woik» 
then  to  drip  over  Uie  period  of  eleven  mootha,  and 
take  the  anterior  period  during  which  be  was  earning 
£'2  lOs.  a  week,  tln.'U  to  calculate  th<»  av«rago  weekly 
earnings  during  those  two  periods,  and  multiply  that 
average  by  1  jti,  which  works  out  at  £269.  I  think 
that  throughout  section  1  (a)(i.),of  the  first  schedule  to 
tho  Workmen's  Gtommnsation  Act,  the  word  "  empkgr- 
mnt**  oogbt  to  be  read  aa  meaning  oonttnooaa 
OBiployment.  WTiere  the  employment  hasDwn  continu- 
ous for  more  than  three  years  before  the  injury,  the 
compensation  is  to  ha  the  amount  of  the  man's 
eanungi  during  those  three  years.  But  whert*  the 
poiiod  of  oontmnow  omployment  has  been  less  than 
throe  jaaii,  tba  oompeuatum  ii  to  be  IM  tuaea  his 
average  weekly  earainga  during  the  time  that  he  hea 
in  fact  been  continuously  employed.  Here  the  time 
of  continuous  employnient  before  the  injury  was  from 
February,  1.S97,  to  September,  189H.  In  my  opinion, 
therefoie,  the  amount  of  the  award  ought  to  be  £234, 
not  £209.  I  think  the  county  court  judge  was  wrong 
in  (oading  tho  word  "period"  as  indttding  "perioda.^ 
lha  apfMal  nnut  be  auowed. 

Bionr  and  Vavobav  Wiuxaiib,  hJJ.^  oononmd* 

4p|MiBf  aObiMd. 

McCardie,  for  tho  Bonelev  Co..  in  the  seoond 
•fponl^Ilw  oowlgr  oomt  judgo  bod  no  jwiodtotion 


to  make  an  order  for  indemnity,  as  no  notice  of  a 
claun  for  indemuiiy  bad  been  given  as  presuribed  by 
the  Workmen's  Compensation  Bules,  1898.  Kules 
19-29  provide  a  oodo  aa  to  olaiou  for  indemni^.  By 
role  19,  "  Where  a  letpondent  obims  to  bo  onfitlod 
under  aeotiou  4  or  section  6  of  the  Act  or  otherwise 
to  indemnity  over  against  any  person  not  a  party  to 
tiji-  n.rh:i  rat, i; i[i .  jic  sinvil,  Hvi;  clear  days  before  the 
day  hxed  for  t)rocceding  with  the  arbitration,  iilt»  a 
notice  of  his  claim  .  .  .  ;  and  the  registrar  b hall 
seal  such  notioe  and  deliver  it  to  the  respondent,  who 
shall  servo  the  same  .  .  .  upon  the  person 
against  whom  such  claim  is  made."  Rule  22  (2)  (a) 
empowers  the  oounty  court  judge,  if  the  r<»puudent 
tv:i  !  I  he  third  party  consent,  and  if  the  third  party 
admits  his  liability  to  indemnify  the  re«x>ondent,  to 
Uiake  such  award  as  tho  nature  of  the  case  may 
require  tu  favour  of  the  respondent  against  the  third 
party.  Then  rule  23  says  as  follows :  "(1)  Wheiea 
Mp^ident  olaims  to  be  ontUled  to  indemnity  against 
any  otberraapondent,alibonotiaoaiaybeiaBaedand  the 
like  procedure  may  be  adopted  for  the  detern  iniidon 
of  quesUoas  butwenn  the  respondents  as  might  be 
issued  and  adopted  if  such  last-mentioned  resj>oudent 
were  a  third  party.  (2)  Provide  that  where  both 
the  undertakaia  as  daflned  by  the  Act  and  a  oontra<^or 
with  them  are  made  icapondanta  to  an  artaitratioii, 
and  it  ia  decided  in  anoa  arbHration  that  the  oon> 
triu'ttir  IS  IihMc  fo  pay  compensation  under  the  Act, 
the  jinife'i'  mny,  without  any  consent  or  admission  of 
liability  en  ttie  }-nit  uf  such  contractor,  make  au 
award  io  octxirdance  with  paragraph  (2j  («)  of  the 
last  preceding  rule  in  favour  of  the  underEakers 
against  Idtooontractor."  The  result  ia  that  rule  19 
n-q aires  notice  to  bo  given  where  budomnity  is  sought 
against  a  third  party,  and  rule  23  says  the  same 
procedure  is  to  be  adopt«d  where  iudemuty  is  sought 

!l   ],rynii  wbo  is  wktuif  %  fUttj  tO  JftO» 

cetxiiugs  as  a  respondent. 

T.  IT.  ChiUi/,  for  Ljvatt. —  The  rules  ought  not  to 
be  construed  as  requiring  notice,  where  tho  person 
seeking  indemnity  and  the  person  against  whom 
indemnii^  it  ioaght  are  the  undertaker  and  a  oon* 
irdctor  who  are  aueady  parties  to  the  arlntcatton  «a 
rMpoudenta.  The  ooouty  oour  t  judge  acted  in  aooord- 
anoo  wick  the  proviso  to  role  2^ 

A.  L.  Ssirni,  L.J.  — The  question  is,  C^n  an  order 
for  indemnity  bo  made  without  notice  in  a  ch.«n  where 
indemnity  is  sought  by  the  undertaker  againn'  h  sub- 
ooutractor,  both  of  whom  are  respondents  in  the 
arbitration  f  The  case  is  governed  by  rule  23,  whkh 
reCns  back  to  rule  18,  which  requites  notiflo  ia  oaaoa 
of  bidemoity  againat  a  third  party.  It  ia  aaid,  how* 
ever,  that  the  proviso  to  rule  23  dispenses  with  the 
necessity  of  notice  in  cases  coming  within  that  rule. 
I  do  not  agree  with  th-it  contention.  In  my  opin'.on 
notice  must  be  given.  The  appeal  must,  therefore,  be 
aUowed. 

Biaay  and  Vacuum  WniuAia,  L.^ J.,  oowmmd* 
iffy!  offoisad. 

Solicitor  for  the  i^pHoaait,  B*  WOkUuon,  for  A  & 

Wyki-s,  Leicester. 

Solicitors  for  the  Hocsel^  Ck>.,  Morgan,  Prictt  d 
Mwium,  for  Hargrmm  S  Aafon,  Birmingham. 

SoIiQion  lor  Uvatt,  Frtkhard,  EnjltJMd,  <»  Ob. 
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Or.  oar  Act.  bon  v.  Davis  ft  Tucmins  (LiMiTED).>-Iir  bs  Oixve  (TMAsnro  as  Shaw).  Cr.  or  Am. 


May  13. 


Appeal.  \ 

(A.  L.  Smitb,  Yftugban  Willi»aw,  > 
•ad  Romsr,  L  JJ.)  ) 

iBdm    Davis  ft  Tnomis  (IdMxiSD).  (a.) 

Matter  and  tervant — Employers'  liability — Accident  to 
workman — Compenaation —  Weekly  payment  —  Wu;/e» 
theMme  after  a*  be/ore  the  accident —  Workmen's  Com- 
WKSfUion  Ad,  1887  (60  &  61  VitL  c.  97).  Bchtd  I., 

A  wfrrliman ,  who  lost  (liiimh  m  ronscqn^uce  cf  an 
accident  arising  out  qf  and  t»  the  couru  of  hit  employ' 
mmt,  vaa  received  fiodfc  after  the  aedtutd  into  Me 
employment  of  the  same  employer  at  the  same  rate  of 
toagts  as  before  the  accident,  though  he  was  noi  put  at  the 
»iitnt  kih'l  (if  I'-frk.  The  iKuutij  nvirt  jnd<jf  tumrded 
him  2».  6d.  a  week  from  the  time  when  he  resumed  work 
nfter  the  accident, 

held,  that,  a»  tht  %oage$  after  the  accident  toere  the 
eame  as  f  Aotf  before,  there  tDos  no  pouer  at  that  time 

to  arcard  any  wcrkhj  pfiymerd  in  rt^ett  of  th$  ptnod 
after  the  workman  resumed  work. 

AppeiU.  from  ad  award  of  ihejudge  of  the  Clerken- 
well  County  Ck>urt  nodw  the  Wowiieii's  ConpeiM*- 
Uon  Aot,  lbU7. 

The  rwpondent  Iroos,  who  was  seTenteen  y^ars  of 
agSk  vai  in  tb«  euplojiiient  of  tha  «ppeUaiitil»  D«vu 
ik  TtmmiM  (lomitfld),  and  he 
aoddent  ariaing  out  of  and  in  tho  <  cmrsr  cf  h'u 
employiDent  within  the  Act,  one  of  his  thumbs  being 
K»  injured  that  it  had  to  b«  ■n^ntated.  The 
fsapondsnt  was  AbMnt  from  work  <m  aoooiuit  of  the 
acoident  for  eiglit  weolii.    uit  wuges  IwfOre  tiie 

acciiir'Tit  wr-rn  Oi.  a  -nTf-lt,  nr.cT  nt  tho  vui^  of  the  eight 
weeks  be  came  back  to  work  witii  the  appellants  and 
received  9a.  a  week  as  wage«,  bat  he  was  not 
•npiloyed  «t  the  same  work  as  befoce,  it  being  stated 
tkit  faiftWM  employed  at  odd  jobs. 

Xhs  Oounty  L oiirt  j  icige  awarded  tlie  rnspondent 
27s.  for  the  penud  dunug  which  he  was  abnent  from 
work,  excluding  the  firet  two  weeks,  and  2s.  6d.  a 
wedc  for  life.  At  the  time  of  the  award  the 
rsijpoiidsnt  had  gone  back  to  bii  employment. 

By  olanse  2  of  Schedule  I.  of  the  VVorkmen'a  Com- 
pensation Act,  1897,  "In  fixing  the  amount  of  the 
weekly  payment  regard  shall  be  bad  to  the  difference 
betwem  the  amount  of  the  average  weekly  earnings 
of  the  workman  before  the  aoddsnt  and  UM  ftfecaRe 
t  which  Ins  is  abls  to  esra  sltsr  tho 
acctdeat.   .  . 

A.  T.  Lawrence,  0.(7.,  asd  B»uMt,  for  the  appel- 
lants— There  was  no  evidence  upon  whtch  the  judge 
could  uward  any  weekly  payment.  No  queatiou  la 
raised  aa  to  tbt  ^Ts.  for  the  ^^riod  during  which  the 
respondent  was  absent  from  work  on  account  of  tho 
injury.  The  respondent's  wages  were  the  name  after 
the  accident  as  before.  By  clause  2  of  Sohedule  I.  thn 
weekly  payment  is  to  be  based  upon  the  difference  in 

tiia  work- 


wages  wfore  the  accident,  and  tho^- 
man  "is  able  to  earn"  after  the  accident.  Tlie 
respondent  here  was  able  to  san  tha  saoaa  wi^es 
after  the  accident  as  before. 

Bu^,  Q,C,,  and  E.  Bron  „e,  for  the  respondent. — 
The  WMkly  payment  U  given  for  "total  or  partial 
incapacity  for  work  " :  Suhedule  I.,  clause  1  {b)„  This 
means  incapacity  for  tiie  dase  of  woA  at  which  the 
workman  was  employed  before  the  accident ;  and  the 
words  "able  to  earn  "  in  clause  '2  refers  to  the  SHiue 
elass  of  WVkt  Though  the  respondent  was  earoing 
tha  ssma  wages  after  the  accident  as  before,  it  was 


(«.}  Bsportad  fa^  W.  F  Bahrt,  Bi«., 

at*  Law. 


not  at  the  same  class  of  work,  and  he  was  not  such  a 
good  wftge-eaming  machine  as  he  was  before.  He 
was  put  to  do  odd  jobs.  He  was  only  receiving  boy's 
wages  before  the  accident,  and  it  will  be  a  great  haid- 
ship  on  him  if  he  cannot  get  ji  jy  campensatuu  le.auae 
be  was  able  to  earn  the  same  amount  of  wages  hher 
the  aooldeiit.  He  never  be  able  to  earn  as  high 
wages  as  a  workman  as  he  coold  do  if  tha  aooidsBk 
had  not  happened,  and  by  clause  19  ol  Htm  SBheiBils^ 
unless  a  wi-.  kly  jitiym- r;t  in  .iwar'lpd,  the  order  esa 
never  be  reviewed,  as  by  that  clause  the  weekly  pqr- 
ment  can  onlj  lie  "  ended,  diminished,  or  iacnsssd,** 
aad  so  the  nspondmiwiUiism  gataay  oompiiissHpp 
atalL 

A.  L.  Surru,  L.J. — There  is  no  question  as  to  fta 
award  of  27s..  but  tha  question  is  wbsthar  then  wss 

any  eridenee  before  fbe  judge  upon  wUdi  he  eodd 

award  the  29.  fid.  a  week.  In  my  r  pininn  th- n 
no  evidence  before  him  to  justify  his  awarding  that 
or  any  other  sum.  The  evidence  shows  that  tha 
lemoiidsat  was  sarniog  tha  sams  WM|as  afisr  the 
aoddent  as  before.  CTaaas  i  cf  Bdiadiift  L  ssys  that 
"regard  shall  be  had  to  the  rliff.'rence  betwevn  •:\e 
amount  of  the  average  weAly  earnings  of  the  w^ik- 
man  before  the  accident  and  the  average  amount 
wliioh  he  is  able  to  eani  after  the  aocident."  Hare 
those  amoiuite  are  the  laaie.  Tlie  eoonty  court  judge 
was  therefore  wrong.  It  has,  hcwovpr,  h^-o-n.  pointed 
out  that  clause  12  of  the  schedule  ciui  uiily  bt)  invoked 
when  some  weekly  payment  is  awarded,  and  the 
appellaata'  counsel  have  consented,  in  order  to  g«t 
rid  of  anj  snppoeed  hardship  open  tha  lespondrat, 
to  our  awardmg  something  so  as  to  enable  the 
respondent,  if  so  advised,  to  apply  at  some  futua 
date  under  clause  1-  t  )  have  the  payment  inorvaeed, 
and  ther^ore  by  conswt  we  order  a  we^ly ; 
of  one  peony. 

Yattghax  Williams  and  Bomkb,  ItJJ.,  < 

Appeal  allowed,' 

Solidtors  for  tha  appellants,  Trower,  Frtelina,  A* 
Sidldtors  for  the  respomdent,  Ptdtumm  ft  Brwtr, 


2Iarch  21.  23.  29; 
Hay  12. 


From  Q.  B.  Div.  ■ 
(lindley,  M.K.,  and  Rigby  f 
and  Collins,  L.JJ.)  i 
[aadQ.  B.  Div.  (Wright.  J.)]  / 

In  rt  GlEVE  (Tkati'x'i  as  Sh-Vw}. 
Ex  jKtrte  Mas.  L.  E.  A.  SiiAW  v.  Haaosi.  (a.) 

BankrnpU  ij— Proof  ^PoUfOlument  •Sale     geodmOl  ht 
consideration  of  an  oniutitu — Portnertkip  AdL,  IttO^ 

St.  2  (3)  (e).  3. 

Where  a  bueineee  had  Seen  told  in  eonaidemUm  ^  Hke 

payment  of  an  annuity  to  the  vender,  not  expreeted  he 

payable  out  of  the  firofits  of  the  6uii  nf.«.», 

Jfeld,  by  th'  Court  of  Appeal  {r'l'eniwj  Wright,  .T.). 
that,  upon  the  baukruiUcy  of  the  purchaser,  thr  vrndor 
was  entitled  to  prove  in  respect  of  such  annuitg,  amd 
teas  not,  under  section  3  of  the  Aiinerehip  Adt^  IttO^ 
postponed  to  other  creditors. 

Appeal  by  a  creditor  from  tha  rajaetloinof  bar  paoof 
by  tba  trustee  in  bankruptcy. 

Vbi,  Shaw,  the  appe]Iaut,*ii)  1892  sold  her  deceased 
husband's  business  to  the  bankrupt  Oieve  and  a  Mr. 

*  See  Chandler  v.  Smith  &  Son,  15  Times  L.  R,  480. 
(o.)  Eeported  by  E.   C.  MACKE!T7:tr  and  P,  M. 
FaAKCKS,  Esqrs.,  BarristMrs»at-Law. 
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OOO&T  OF  AsnAi* 


Iv  ss  OiSTK  (Taadiso  as  Sitaw). 


Coma  ov  Aphae* 


Willis  '"ill!  i-  <3i  (  esReri)  upon  terms  which  ftro  fully  sot 
out  is  the  judgmeutof  Wright.  J.,  the  moat  important 
being  that  in  coosiderattoii  for  the  sftle  of  flw  businesa 
^^gorchMera  were  to  p»7  Mn.  ShAvr  an  Minaity  oi 

Upon  tbe  bankroptcy  of  Qipve,  Mrs.  Sliiw  sent 
IS  ft  proof  in  which  she  valued  her  annuitj-  at 
f29.0<K). 

Tbe  trustee  rejected  her  proof  upou  the  ground  that 
the  annuity  was  payable  out  of  the  profits  of  thn 
busineas,  and  aov  ptooi  tbarafoM  moat  m  poatpmed 
till  ail  other  oradibDn  thonld  luiTa  lieen  paid  m  fatl. 
fuxtber  that  it  bad  been  valued  at  an  exces§iv)> 
amount  oonaiderinf^  the  spdcul^tive  natiure  of  tht: 
bosioess  upnn  which  it  waSftobWBSt 

Mrs.  .Shaw  appcah-d, 

Muir  .V<ick>  iizif  iiiui  G.  Cir  e,  for  the  app«>IiaQt, 
Retd,  Q.C.,  and  (ktrrinylou,  for  tbe  trustee. 

Cur.  (till-,  rutt. 

March  29.— Wbiqht,  J.— Thedeceascid.  John  Sbtiw. 
carriH<!  on  a  very  profitable  Hpeculative  buainesit  us  h 
'^tock  and  share  dealer,  uikI  died  leaving  hia  widow 
hia  sole  executrix  and  Ifg^tec.  By  an  agreement 
dated  th«  20th  of  March,  sbe  uajgned  tbe  boai- 
iMMtO  GHete  aud  Willis.  The  agreement  pro?ided 
(ao  far  M  nmterial)  as  follows : 

1.  Hie  Vnnneaa,  goodwill,  and  trade-name,  and  tho 
furniture  and  effects  used  in  the  biniuesa,  and  tho 
lease*  of  trade  premises  are  sold  to  Gieve  and  Willis. 

Th«  vnndor  agreed  to  odvaiiM  £8,000  forvae  in 
the  bttiineaa. 

3  and  4.  As  the  oonaidecailloa  tor  tiie  tale  of  tbe 

baiinew  tbe  purchnners  were  to  pay  the  vendor  an 
aimalty  of  £2,6jO.  together  with  interest  on  £15,000. 
or  Buch  part  of  £15,000  as  she  should  havi  rrc  Jved 
by  payuientfl  of  the  annuity.  The  aunoity  was  to  b'l 
rt-fleemable  after  tho  paymeutson  account  of  it  should 
biive  reached  £ld,0O0,  by  payment  of  a  lortber 
£  IS, 000.  It  is  not  expressly  stated  th%t  fhaaiUknity 
ia  tb  be  paid  oat  of  the  profits  of  the  businees. 

6.  The  oapital  advaooe  of  £8,000,  with  a  further 
£2,200  for  the  fomitore,  Sc.,  were  to  be  p.vid  of!"  by 
instalments  of  £1,000  a  year  as  a  ininiiuuui,  to  be 
iTjcrt  riS'  (I  by  tho  ainount  of  any  excesa  of  protits  ovrr 
£8,000  a  year  (incluaive  of  the  amouut  of  tiie  auuuity 
and  interest)  until  the  whole  sbonld  be  paid  off. 

9.  Tiie  Tandor'a  lien  OD  the  baiineMiapmMrrad* 

10.  Th9  inmsihaaeri  oovnnnt  to  oarry  on  fha  Imri- 
neas  until  the  vendor's  claims  are  discharged,  and  to 
invest  m  it  the  £8.000  aud  ahio  £2,000  of  their  own. 

14.  The  Tondor  ia  to  have  aocaia  to  boola  and 
acconuta. 

15.  Upon  any  d^raltby  the  nurcbaws  the  vendor 
mMj  icioiad  tne  atNaiiMat»  and  in  that  oaaa  the  ia  to 
be  paid  any  aman  Vbm  dna,  and  ao  amniity  of 

£1 ,000  a  year  and  a  further  amount  (to  ba  oaloalftted 
in  a  juantier  wliich  \^  not  intelligible). 

In  n>y  opinion  se<;tinn  :J  of  thf  rartuershij)  Act, 
1851(),  ai)plie8  to  this  agreemeut.  The  payments  to  bo 
made  were  all  to  be  made  out  of  profita,  for 
avidently  no  other  fund  waa  in  1mA  ooatemplatod  out 
of  whiob  they  eotdd  be  made;  and  where  tbii  it  the 
case  tbe  reaaon  for  the  enactment  seoms  applicable. 
Tho  creditors  have  been  invited  to  f,'ivo  credit  to  the 
bu»it»088  0f  the  fimi,  ami  tin  a-s.sets  of  that  biisiiieiia 
have  been  reduced  by  the  annuity  to  the  veudor,  and 
may  be  to  a  great  extent  absorbed  if  the  veudor  is  to 
rank  for  the  calculated  valoe  of  the  aanoitj.  I  see 
nothing  in  the  language  of  fhe  anaofanut  wliich 
limita  it  to  a  contract  by  which  the  •nnui^  is 
expreaaed  to  be  payable  only  oat  of  protits. 
Tbe  IMM  intebtfilo  toam  to  no  to  be  ^ifilloable  to 


thr-  £8, (KM)  and  tli  i  £2.200.  The  latter  sum  seema  to 
be  in  substance  an  agraad  price  for  the  f  oisiture,  &o., 
whtdh  priae  ia  treated  aa  lent  to  tihe  flm.  The 
laogoage  of  cUraie  5  aaena  to  axpcaaa  an  intentioD 
that  tbo  repayment  of  fhew  toma  ii  to  be  made  out  of 
[>rofit^. 

In  this  view  the  question  does  not  at  present,  arise 
whether  tbe  claim  lias  been  properly  framed.  Should 
it  become  necessary  to  determine  this,  I  think  that  it 
oaght  to  be  held  tbat  the  claim  is  wrong  io  ao  far  aa 
it  is  baaed  on  a  motely  arithmatieal  oalcalation  of  the 
▼sine  of  the  amraity.  It  nmit  be  ^ved  by  the 
trustee,  and  lie  wouM,  iti  my  opinion,  be  entitled  to 
trtke  i!ito  coijsiderHtiun  the  precariuun  nature  of  the 
biisinesH  out  of  tho  proceeds  of  which  the  payments 
were  to  be  made,  and  also  thu  proviaioos  for  rcdomp- 
tion  and  rescission. 

Against  tbia  decision  lira.  Sbaar  appealed  to  the 
Court  of  AppeaL  The  appeal  waa  hawd  on  tbe  12th 
of  May,  1899. 

Jf«*r  Madtemit  and  (/ron/e  (7a  tr,  for  the  appellant» 
rpfeend  to  tiie  Partnership  Act,  1890,  a.  2.  iob* 
section  3  (c)  and  (e),  s.  3  ;  and  In  rt  .Ulm  A  Olht  Sx 

jyitU  Strx'iii  «fc  Hanbur>t,  10  Morr«ll  84. 

llii  Uri  Ilced,  Q.L'.,  and  .1.  //.  < 'nrrinijtt'U,  for  the 
respondrat,  cited  UmMey  v.  (.\}iisoli<laUd  Hank,  36 
W.  R.  74a,  38  Ch.  D.  2'd8 ;  and  In  re  Qieve,  mU,  p. 
441. 

No  reply  was  oalled  for. 

Ll.vDLKY,  M.R.— The  rights  of  the  parties  in  this 
case  moat  be  gathered  from  the  written  instrument 
into  which  thay  have  entered ;  nnleaa,  of  course,  that 
instrument  oan  be  impeached  as  being  a  fraud  against 
creditors,  wbloh  ia  not  suggested  here  at  all.  It 
appears  to  me  that  you  cannot  possibly  bring  this 
af^reement  within  the  Hections  which  are  relied  upon 
by  the  learned  judgo-^taotiOU  2  and  3  Ol  the 
Partnership  Act,  \  S!HJ. 

This  agreement  obvioudy  doaa  not  create  a  partnar* 
•hip,  and  there  is  in  faot  no  partnership^  batwean 
Mrs.  Bhaw  aad  Mr.  Oieve,  who  bought  her  hnaband'a 

bii-ines-i.  Such  an  arrntigntneiit  was  iiovor  contem- 
plated by  them.  Uu  the  face  of  tho  agreement  itself, 
or  appearing  from  other  circumstances  if  you  go 
behind  it,  there  is  nothing  of  that  sort.  There  ia 
uothing,  I  think,  at  which  we  can  legitimately 
look,  to  lead  us  to  a  diffecent  oonoliuton.  Fiaod  ia 
not  alleged,  except  ao  far  M  tbe  i^raement  itaalf 
may  be  a  fraud.  Now,  in  the  absence  of  fraud, 
it  is  clear  that,  ai  I  have  said,  the  agreement  must 
regidate  the  right?  i  f  tlj>  parties.  Wo  have,  there- 
fore, to  examine  what  the  rij^hts  of  the  parties  uuder 
this  agreement  axe.  It  ia  qmte  obvious,  to  my  mind, 
that  Mra.  Shaw  waa  simply  atipolatiiig  that  a  onrtaia 
annuity  should  be  paid  to  her,  and  that  she  is  not  a 
person  receiving,  as  tbe  consideration  for  the  sale,  a 
jK)rtion  of  the  protits  of  the  businesu,  wrthin  the 
meaning  of  tho  provision  :u  -h'llI  i!!  ;  j:  the  Partnor- 
ahip  Act,  1890.  I  think  it  is  a  fallacy  io  argue  that 
the  person  who  haa  to  pay  ber  the  annuity  ia  a 
gentleman  sogafed  in  the  hanneas,  and  that,  thcce- 
fore,  she  ia  to  raocite  from  him  a  abate  of  tiie  proflta. 
I  do  not  dotibt  that  it  ia  ipiite  tnie  that,  uulesH  he 
carried  on  that  business  or  a  similar  one,  he  woidd  be 
unable  to  j>ay  Mrs.  Shaw  her  auouity;  but  it  doea  not 
follow  from  tbat  that  she  in  to  be  tieated  aa  bargaining 
to  receive  a  share  of  tho  protits  of  the  businesa)  any 
more  than  any  of  his  other  creditors,  none  of  whom* 
presumably,  would  be  pwd  unleaa  he  carried  on  some 
business  aud  earned  some  income.  You  cannot  briug 
tbia  agreement  within  tbe  terma  ut  aection  3  fairly 
oonalnisd.  Ton  oannot  possibly  say,  hatfa^  i*VKa 
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to  tha  t«rm«  of  this  agreement  for  the  pAjment  of  an 
■nimi^,  tbattlilt  lady  is  going  to  reoeive  by  way  of 
MUraity  or  otberwioe  a  portion  of  th«  profits  of  thia 
bfuteese.    With  respect  to  Bection  3  ot  th»'  Act  of 
1890,  it  must  lid  iKirm  iu  miuii  that  she  is  not  to  be 
poatpoued  aniesa  ahe  comeb  wubm  the  language  of 
ita  provinons,  whioli  I  wiil  read:  "Iu  the  eyent  of 
any  peraou  to  whom  mimitif  bai  been  advaiwed  by 
way  of  loan  upou  meb  •  oomtrMt  mt  it  mentioned  in 
the  Jart  ioregoing  eeotion,  or  of  any  buyer  of  a 
goodwill  in  oonaideration  of  a  share  of  the  profits  of 
the  business,  being  adjudged  a  bankrupt,  entering 
uiUi  im  arrangement  to  pay  bia  oroditora  leas  than 
twenty  shillings  in  the  pound,  or  dying  in  insolvent 
oircumstanoes,  the  lender  of  the  loan  iImII  not  be 
entitled  to  recover  anything  in  respect  of  his  loan, 
and  the  seller  of  the  goodwill  shall  not  bo  t Etitli  (i  to 
recover  anything  in  respect  of  the  bh^a  vi  yiudts 
coii*ra-:tivI  fnr,  until  the  claims  (  f  tho  other  creditors 
of  iLo  Ixjfiower  or  buyer  for  valuable  ctouaideration 
in  money  or  money's  worth  have  been  satisfied."  1 
think  you  cannot,  on  the  true  oonAtmotioa  of  that 
•MMioii,  treat  th«9  bankrupt  as  buying  a  boalnesa 
on  thooooaideration  of  an  agreetm  nt   tn  pay  to 
ICn.  Shaw  by  way  of  annuity   a  imiL  of  the 
profits.     That    appears    to   lu.  'v.,    be    so  plain 
that  if  it  were  nut  for  those  cJHUses  of  the  agree- 
mout  which  give  thi»  creditor  a  security  on  the 
business,  I  should  think  the  case  an  aboolutely  nn- 
ai:guable  one.    Mn.  Shaw  has,  by  the  tnms  of 
tbo  acEoanMlt, »  right  to  rescind  it,  which  right  she 
bai  not  eswdwd.   Tliat  does  not  bruog  the  trans- 
action within  thio  section.    It  appears  to  mo  that  the 
learned  judge  took  an  erroneous  vi*jw  ut  the  true 
coiisiru  Ln n  of  the  section,  and  erroneously  treated 
this  bargain  m  oomiog  within  the  Act.   I  think  it  is 
certainly  not  ^ritbm  tiie  Aot  simply  beoaaM  the 
bankrupt  was  a  ponm  engaged  in  business,  and 
,  wili  probably  pay  the  annuity  out  of  the  profits.  If 
it_  is_  not  within  thf  Act  fur  that  reason,  it  is  not 
within  it  at  all.  As  regards  the  value  to  he  put  on  the 
aniujity  for  the  purpose  of  proof,  if  the  parties  had 
not  asked  us  to  refer  that  to  the  registrar  tO  MNBS 
I  should  have  felt  some  diiHcnlty  in  doing  SO,  beennse 
tbiiiu not n oate  where  tho  txostM  ha*  attempted  to 
HMM  ^  Taltia,  and  there  Im  been  an  appeal  from 
mm.    But  as  both  thr-  parties  request  us  to  deal  with 
the  matter  in  cL^:  v.  ly,  I  gee  no  diflioalty  at  all, 
especially  u:  t.:r  wlu^t  Mr.  Reed  has  suggested,  that  ho 
is  prepared,  on  the  trustee's  behalf,  to        that  the 
aot  aee  hi*  imy  in  regard  to  aaaeaaing  the 
valiM.   The  nc«|Mr  course  will  be  to  discharge  the 
ordorof  tho  learaed  judge,  and  by  consent  or  at  the 
re^lOMtof  the  parties  to  refer  it  to  the  r- ^-istrar  to 
estunate  the  proper  value  to  be  put  upon  this  annuity. 

Bmr,  L.J.— I  am  of  the  same  opinion,  both  as  to 
tbo  oooatnifltiun  of  the  deed  it«elf,  a*  to  the  construc- 
tion of  tile  Aot  of  1890,  and  as  to  refertiug  the  valua- 
tion of  ttie  chum,  in  th,i  i u^Luni^taucea  ol  ihii  case,  to 
the  registrar.  1  think  there  la  no  ground  fur  suppos- 
ing that  there  was  any  raal  bargain  betwwn^e 
parties  outeida  of  this  agreement. 

OOLLOrs,  L.J.— I  am  of  the  same  opinion,  on  the 
same  grounds. 

Apptal  allowed. 

Solicitors,  Slark,  EdwmnU,  A  Co. ;  Itif^  HolmtB, 


I^BO  QllStOVLD  V.  LOKD  FttZHABDIBOB.  (o.) 
BMmmi  -IVwonf  for  lift— Payment  off  of  mortgage 
— I'reiumption. 
Where  a  tenant  for  life  of  a  BetUemerU  pays  off  out  of 
hi$  otca  moneys  a  mortyage  on  a  reversionary  iiUereit, 
nuigmd  to  tk»  tinu/Ul»  ^f  the  ttttUmemt  tuhject  to  the 
nwrtgage,  tmd  tah$$  a  reeMMyaaw  which  in  effect  mahts 
the  jxiyvxrid  off  of  Ihe  wrttjayt  fuurr  for  the  bewfi  of 
the  sddtsueiit,  thr:  court  •rill  make  n  declaration  thai, 
iii^tii  ithffaiidiiitj  the  form  of  rtconveyance,  the  tenant  for 
life  i,i  -  idilkd  to  have  the  charge  hipt  oiiee  /or  hit 
h^Mjit,  and  that  th$  trnm  fo  ptdd^f  kat  pHarUf 
thr  xttlemetd. 
Action. 

Id  \\,tVi,  1  sTMhe  plaintiff  had  executed  totheilefeu- 
daut  u  mortgage  of  his  revertionarj-  int<  re8t  iu  certsta 
tiust  funds,    in  April,  I860,  the  pl&ixitif  executed  a 


marriage  settlement  which  iaolnded  the 
inlemt  above  mentioned.  The  troati  of  the  srttln" 

ment  were  to  pay  the  income  of  tho  trust  funds  to 
the  wife  for  her  life  fur  her  separate  use,  then  to  the 
plaiiitiir  if  he  survived  her  for  his  life,  with  remainders 
to  the  children  of  the  marriage  as  the  phuuttff  should 
appoint,  with  the  nltimate  tamainder  to  the  plaintiff. 

The  pkintiff'a  Mvwaionazjr  intareat  indoded  in  tiM 
setdement  waa  made  sabjeet  to  the  mortBBfBtotiia 
defendant. 

There  were  no  children  of  th  MinrHage. 

In  October,  189'!,  iLm  jl.umtitr,  witlnuit  taking  legal 
advice,  paid  off  the  luoit^age  debt,  and  took  a  recon- 
veyance. 

No  mention  waa  made  of  tho  marriaga  aattlaaaBt» 
aa  the  mortgagaa'a  aoliaiton  who  iirBpatad  the  i«eoB< 

veyance  were  ignorant  of  its  existence. 

The  plaintiff  brought  this  action  to  have  the  recou- 
Teyaiice  set  aeiaL-,  r^^id  to  linvi-  >i  j-ruj.fer  tranafarcrf ttt 
mortgage  mad«  to  him  by  tho  defendant. 

The  plaintiff,  in  his  evidence,  said  that  he  had  paid 
off  the  mortgage  out  of  hia  own  moneys,  and  that  he 
had  not  intended  to  pay  off  the  mortgage  for  tfas 
bena&t  of  the  settlement,  and  that  he  had  not  ap- 
ptaciatod  tha  legal  effect  of  the  reconveyance  until  he 
had  noently  consulted  his  solioitors. 

E.  C.  Macnayhten.  Q.C.,  and  Beddaii,  cited  BurrtU  v. 
Lord  Egremotd,  7  Beav.  205  ;  /«  rs  ffarvey,  44  W.  B. 
242 ;  Morley  v.  Morky,  4  W.  R.  73,  5  Do  G.  M.  &  O. 
610,  and  argu^  that  in  such  a  case  the  prBsumptian 
always  w&a  that  a  tmnnt  fiHT  paying off  ftODHga 
did  so  for  his  own  benefit. 

JSeaiimonf ,  for  the  detaidaot,  and 

<S'.  li.  Earle,  for  the  trusteea  of  the  maid^pi 
settlement  and  the  wife,  offered  no  opfiosition. 

North,  J.,  accepted  the  plaiutiii  a  statement  of  his 
intention  in  paying  off  the  mortgage,  and  as  the 
effect  of  tho  reconveyance  was  to  benetit  the  settle- 
ment, the  best  course  was  to  follow  Butreil  v. 
Lord  EgremoiU  and  to  make  a  daidantiott  that 
notwithstanding  the  form  of  tiie  raoonTeyance,  the 
plaintiff,  as  tenant  for  life,  having  paid  off  the 
mortgage  d«bt  out  of  his  own  moneys,  was  entitle"! 
to  have  the  chiir^'i-  Itspt  alive  for  his  .  .wn  b'  lietit,  and 
that  the  £  1  ,()U<i  secured  by  the  mortgage  had jMOOrity 
over  the  settlement.  Tba  phwliir  waa  OMMd  tio 
pay  the  costs  of  the  action. 

Solicitors,  Stevens,  Bawtree,  «k  Stevens ;  JamiKj*  S 
Ffneh, 


(a.)  Baportad  hgr  B.  Snuii,  Bii..  Baiijateua»-I«v< 
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June  1. 


Chan.  Div.  | 

Byrne,  J.  j 

om&TiD  TBASX8  PBioqnoTiDir  Soednr.  [a.) 

— flttuJiinjf  trutt — tr\iiciph  of  divi$ioH  0/ funds. 

A  ^adn  mtim  leeirti/  regittertd  tminr  the  Trade 

Union  Acts  iias<fil  n  refmluiinn  to  ditaoive  itedf.  The 
THltB  wntnint  l  u<>  jirociaioii  for  the  application  of  the 
funds  ill  till-  t  ri  iit  (./  a  dissolutioH,  3%c  Cfnwnlttid  no 
ciaim  to  the  ftttuii  at  boud  V4icaotis. 

Held,  that  there  nxu  a  resnlting  trutt  in  favour  vf 
the  existing  mea^btrt  al  tkt  Ums  the  tUanlutkm  in 
proportion  to  the  amomtU  eontrihutid  iy  taeh  mmier  Ut 
the  funds  of  the  lacitty,  and  that,  in  t^ing  the  accftiut, 
it  was  not  necessary  tu  pay  any  rtyard  to  payments  for 
jines  and  /orfiiturtM  or  /or  SetuflU  fteeivea  under  the 
rmUt, 

Thi**  tv-H-^  Hti  application  to  the  court  to  detemiino 
in  whtit  mudu  tbe  fuudu  u(  u  iJiitolved  tradHt  ubiuu 
ibould  be  divided. 

The  facta  of  the  cMe  «rer«  m  follows  :  The  Printera 
aod  Trasaferers*  Amaii(ani»t<>d  IToion  wm  registered 
in  1872  iuid«r  Um  Tnide  Uniun  Act,  1871.  The 
object  of  tlw  vnioii  wu  by  ihmoi  of  weekly  oontri- 
hutioii'!  to  enable  its  metuheni  to  Sfcnre  r^uaonnble 
r«?ujuijerntiou  for  their  labour.  The  sooicty  wan 
dividbil  iiit.ii  t.wi.)  ii.-tit's  j.irjnli'fM  and  traudferers, 
the  printers  being  men  and  tUo  trauif»rerB  wetuou, 
and  under  the  roles  the  printers  contributed  to  the 
find*  of  the  aaioB  iwkie  m  nmoh  m  the  tmiMferarti 
and  iPM*  antttlad  to  noahre  tirioe  w  mtwh  on 
the  scale  of  payments  male  trt  members  for 
their  snpport  dtiring  striken  or  Jock-outJi.  There 
Were  aliu  m  y\i*:  mles  provisitms  for  fines  ami 
forfeiture.s  for  breotihes  of  the  rulei),  and  for  regulat- 
ing the  amount  of  payments  in  proportion  to  the  time 
that  a  penon  had  been  a  member  of  the  lociet^,  and 
for  a  diMOlation  of  the  society  by  a  vote  of  fonr-flfCbs 
of  the  members ;  bat  there  was  no  provision  made  for 
the  diftribntion  of  the  funds  in  the  event  of  such  a 
di9S.ol;itiLiTi. 

In  I^orember,  1898,  the  union  was  duly  dissolved 
by  a  Tote  of  its  members.  At  this  time  the  sooiety 
aoiDbered  201  members,  and  its  fond*  wmwiPtwi  to 
■feoiit  £1,000.  The  application  stood  over  for  a 
oommnioation  to  be  made  to  theAttorDey-G<raeraI, 
bvfc  Iw  did  not  appear,  and  it  was  undentood  that  the 
Crawn  laid  no  claim  to  the  funds  as  bond  vaeantia. 

Judrwaitor,  lor  the  truateei  and  liqiddMor  of  the 


Farwill,  Q.C.,  and  Kirhij,  for  certain  members  of 
the  uniou. — There  is  here  a  resulting  trust  in  favour 
of  aadeting  members  at  the  date  of  the  dissolution. 
Dtoeased  mondMn  have  no  intefeat  whatever,  and 
tile  proper  oovtw  li  to  divide  the  fond  among  the 
TiLi  rnbers  in  proportion  to  the  amounts  coutrihuted  by 
each  member.  The  deiiuoo  uf  Chitty,  J.,  iu  f  "/**<«'  /. 
T.  K-hrar'l.,  43  W.  E.  32o.  [1893]  I  Ch.  489  ;  r.  portcd 
on  appeal  ii  W.  H.  99,  [1896]  2  Ch.  679,  applies  here. 
There  OUt^t  J.,  held  that  there  was  a  resulting  trust 
for  tho  npnMntatiTea  of  daoaaaad  members,  there 
MagnoiorTiviDyiiiMBbenlafl.  ThaChnirtof  Appeal 
rever«i'd  that  decision  and  held  that  the  fitnda  were 
bond  vuiaiitia ,  but  the  grounds  on  which  it  reversed 
it  do  not  here  apply.  The  Lord  Chan  >'Hur  there 
zeiDark*-[1896]  2  Ob.  681— that  the  entire  interest 
kadbtoft  asbMitad  ut  laapaolt  of  oMb  oontilViilor. 

(a.)  Bapoctadlgr  J.  Abthcb  Fuok.  Bb^.,  BanMMs 
at>Law. 


That  is  not  so  here,  aa  there  are  members  who  uau 
claim,  and  therefore  there  must  be  »  resulting  truat. 
Further,  the  Crown  makes  no  claim  to  the  fund  here 
as  bond  naoantia,  [Btbxs.  J.,  z«fe«r«d  to  Umith  v. 
Oofa,  M  W.  B.  97,  [1891]  A.  0.  SOT.] 

U'agoeU,  for  t^e  printers. — The  fund  shoold  ba 
divided  among  the  existing  members,  aoowdiag  to 
the  amounts  which  they  have  contribiitod  ;  1»|  tin 
pxtoten  ahodd  loootva  (wioa  aa  aaadt  aa  tin  tnaa« 
fw6ta» 

Dunham,  fuv  ttia  transferers. —There  ougM  to  ba  «a 
equal  division  auMUg  all  luamban.  It  ia  not  ban 
strictly  a  case  of  a  mnltitig  tnut   Tbani  »  bera  m 

fuud  iu  the  bauds  of  trustees,  and  which  belongs  to 
the  perMUS  who  are  the  cestui  jue  trust  of  those  trustees 
in  agval  ahaiaa. 

Farwell,  QC,  replied. 

Brown  v.  /Aifo,  27  W.  B.  149,  9  Oh.  D.  78>  waa  alao 

referred  to. 

Btbwb,  J.— This  is  a  trsdee  nnfctii  which  hss  pasaad 

a  resolution  to  dissolvH  it«e1f,  and  the  question  as  to 
which  this  application  is  made  ia  as  to  the  distribution 
of  v»  fiiiida,    [Afier  stMtiiig  the  uonxtitution  and  re- 
ferriue  to  the  rulos  of  ttie  aociety,  his  lordship  oor- 
tinaed :]  Tba  oidy  pataona  totamtad  in  theee  funds 
arn  the  panona  who  were  flsiating  mambtia  of  tba 
society  immediately  prior  to  its  diaaolotlan;  tba 
iiUervNt  of  such  persoon  being  of  the  nature  of  a 
contingent  benefit  to  sach  of  them  aA  wore  entitled  to 
paymi'Ht  ui.der  the  rules  of  tin-  uuiou.    In  Citiiiiurk  v. 
Edwards  a  very  similar  question  came  before  Lord 
Joatioe  (then  Mr.  Jnsttoi)  Gbittj,  and  habdd  that  the 
repraaeatativw  of  rarvinng  manbaca  wora  not  anlitlad 
to  tba  f  Biida,  but  that  thara  tnia  a  taanlting  traat  in 
favour  of  the  members  of  the  society  from  time  to 
time  or  of  their  legal  personal  representatives  iu  ahari-s 
ill  jifi..] lortion  to  the  amcKiLs.  (.joritrihut^-il  Ijy  each 
member  tu  the  funds  uf  the  society.    With  regard  to 
the  decision  in  Cuamek  t.  Edwardt  it  should  ba 
observed  that  thara  waa  theta  no  cadating  mamber  ol 
the  aaaooiatioD  and  tba  qoestion  tbera  waa^  wbatiiar 
the  funds  bad  passed  to  tbe  Grown  as  bona  vacantiaot 
were  distributable  among  the  peraoDS  who  had  con- 
tributed to  Mil'  fimds.    Ttie  Court  of  Apptal 
that  the  funds  were  bond  mmntia,  ana  the  leading 
ground  of   that  decision  wan  that  on  the  true 
construction  of  the  rules  uf  that  society  each  nMai« 
her  on  making  a  paymtfit  bad  parted  with  bia 
money  in  favour  of  third  peraooa.   That  "***"*"'t1»'»iw 
does  not  exist  in  the  present  case.     Here  all  aie 
equally  entitled  to  benefits  on  the  h»[    ninvr  uf  certain 
oontingect  evente,  and  moreover  in  thia  ciuio  although 
a  commuDication  has  been  made  to  it,  the  Crown  puts 
forward  no  claim  to  the  iuods  as  bortd  vacantia.  To 
tiien  do  these  funds  belong  and  in  what 
Qiigbttbar  tobadiatributed.    I  think  tbat 
the  mambara  «t  tba  aodaty  ttdsting  at  tba  data  of  tba 
dissolution  are  the  only  |  er:^ijua  who  can  estabUah 
any  daim  to  the  funds.    Tliu  ut  xt  question  is,  Ought 
these  fundfl  to  be  distributwl  amon^ail  the  members  of 
the  society  equally,  or  in  proportion  to  the  contingent 
benefits  to  whieb  Uia  two  classes  are  entitled— that  it 
ia  to  any,  in  tbaptoporlioa  of  ona  to  two  t  Prantjaalhr 
it  oomea  to  tbie,  tbat  I  most  dadda  tbat  tiia  fimda 
are   divisible    !n       nmoug    the    mcmbt>rs  equally 
or    in   proportiuu    to   their    contHbutionH    to  tho 
funds.     Here  I  think  that  the  true  ground  tu  take 
i«  tu  hold  that  there  is  a  reaolting  tnist  in  favour 
of  those  who  have  conttibntad  to  the  funds,  aod 
tharafom  I  tbink  tiiat  tba  pntpar  and  lagitimato  way 
bava  win  ba  to  dMda  liMn  in  aooocdanoa  willi  tba 
amonnta  oootiibvtad  bf  flia  nmnbait  at  Hht  date  of 
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Bion  Court. 


]>izoir «.  WnraH. 


HiQHGomi: 


tbe  pamiog  of  tbe  resolution  for  diasolation.  To 
carry  out  these  rifrhta  to  tbe  fullest  extent  it  might 
be  secGSsary  for  me  to  direct  aa  aocoiut,  whinb  wuuld 
involve  such  matters  m  payment*  for  fines  and 
forfeitiirM  and  benefitfl  recrivod  ondsr  tliA  rules.  I 
fed,  hotraver,  m  Chitty,  J.,  felt  m  Omnaek 
E(lwarfi<!,  that  the  taking  of  such  an  account  would 
c%uae  delay  aiid  expense,  and  would  very  consider- 
ably eat  into  the  funds.  Following  Chitty,  J.,  I 
thcMfoire  think  tbrt  I  am  josti&ed  in  saying  that  suoh 
inattm  B«6d  not  be  WMuMflmd.  I  fhsrafora  make  the 
following  declaration :  If  appearing  that  the 
Attorney-General  makes  uo  claim,  there  is  a  resulting 
trust  in  favour  of  the  members  of  the  society  who 
existed  at  tbe  date  of  the  tew^ution  for  diesolaiioa, 
and  fhak  the  londe  are  divirfUa  in  aeoordHioe  with 
the  amounts  subscribed  irro^pgctivo  of  fines  and 
forfeiturea  aud  without  regard  to  any  amount  reomved 
under  the  rules  by  such  members.  Tbe  costs  of  all 
parties  as  between  solicitor  and  client  will  be  payable 
oni  of  the  fimda. 

Soliciton,  CbftAcw  Jt  WiUiamBf  for  A.  BUt, 
Buralem. 


OoseM-Hatdy,  J.  j 

Dmat  V.  V»OH.  (a.) 

Morigaye—Trani/rr — Xoticeto  morlgcujttr — Omittion  in 
(five — Xtgligence — VoUneivt  tale  by  mortgagor  and 
mortfagtt—^atitfiuUm  of  mortgage* 

Tlu-  dorlrinc  of  WilUams  V.  Sorrell,  4  Vet.  389,  and 
Norrish  v.  Marshall,  6  Mad.  Alb,  it  not  applicant  at 
againtt  o  (rans/srep  o/a  mortgage  wktrt  fMV  ha$  been 
ndlution  beiweeti  mortgagor  a»d  mor^poyM  to  pajf  the 

debt  to  the  murtfjagtr. 

W.  h(ivii,-i  ))iin  iiu>ird  and  mortgaged  to  D.,  hia  vendor, 
certain  Imul.  hniit  houtet  thereon  and  told  the  houaet  to 
the  plaint ijf.  Prior  to  the  tale  D.  irant/erred  the  mort- 
gage to  the  drfendant.  The  conveyance  t"  fhf  plaintiff,  to 
which  both  W.  andD.  xcerepartiet,  recitt  '  (iiit«  r  alia)  that 
D.,  being  seise'!  fur  an  "uincnmbere  i  >  f(  il'  in  />e  simile 
inpottettion,  tt>jrtt  il  to  sell  to  W./or  XlOO,  but  thatm  con- 
veyance had  bti  'i  ix'cuted,  which  redkU  wufalte  to  the 
knowledge  of  IP.  The  piirrhate'mmejf  teas  paid  to  D., 
u>ho  rdained  a  mm  /or  principal,  interest,  and  coats, 
but  it  man  imt  fhtiwn  to  the  aatia/ariion  of  the  n.nrt  Ixru- 
thv  sum  u>u4t  arrived  at,  Thr  plaintiff  had  not  acttMi 
ti'itiee  of  the  defentlanVi  ^enirifij,  and  W,  had  not  had 
noltce  (/  ike  tunun^er  o/  iA»  mortgage  given  him  bg  the 
defendant,  and  denied  ttmudetlge  of  the  trantfer,  />., 

ip/iO  h(t'l  Ifen  irilp7ii>/rd    hi/   thr,  def'.hi^tnf  in  CnUrct  the 

inU  r'ist  on  the  defendant' t  mortgage,  of ti:r  paying  interest 
on  the  mortgage  for  some  yean  to  the  de/mdttht, 
abtcoaded,  and  nothing  could  be  recovered  from  him. 

Hdd,  that,  although  jniyment-off  of  the  mnrtgitgt 
to  the  mortgagee  by  a  mortgagor  after,  hn'  r  ,7/,  notice 
of,  a  trantfer  mutt,  in  the  absence  of  milmtvn,  he  allowed 
to  the  mortgagor  as  against  the  traniferee,  as  ■■^titled  by 
Vt«  ototM-fHMMd  catet.  Me  doctrine  ought  not  to  be  ex- 
teiukd  to  a  eate  wftsrs  the  money  which  wa$  said  to  have 
been  paid  in  $nfisfactwn  nf  fh'  mordj'i  j^  ,rrta  part  of 
the  purchase-mmiey  procured  by  a  fds--  re,  ,tal  in  the 
conveyance  to  the  purchaser  to  the  eff-ct  that  there  teas  not 
and  neper  had  been  any  mortgage ;  that  Uu  eate  mutt 
be  treated  at  one  eoUation  between  W.  and  D.  to  elbtain 
the  purchav-mntiey  by  inxin^  of  fahf  recitals;  and 
thtrrfore  that  the  retention  uf  imrt  of  the  purchane- 

(a.)  Beported  by  J.  P.  Walkt,  Esq.,  Bancistar-at- 


money  by  D,  loot  ml  egnnivahtd  to  payment-o^  cf  em/ 
part  iff  iiUmmigtife, 

Action. 

By  a  dead  dated  the  14th  of  Joly,  I8a6.aoiBalsBl 
at  mrlow  wae  conveyed  to  Dent  in  fee. 

By  a  deed  dated  the  21th  of  M^rch,  1892,  D«nt 
convened  to  the  defendant  VViuch,  a  builder,  a  portion 
of  thi4  land,  subject  to  certain  building  rettrictionf, 
and  Dent  acknowledged  Winoh'a  ri^it  to  the  pto- 
dnotUm  of  the  oonreyaaoe  of  1086  in  the  vnal  way. 

Winch,  who  was  financed  by  Dent,  bailt  tomt 
houses  on  part  of  the  land  ;  and  by  a  dr<»d  d«t«l  th* 
nth  of  January,  1S!*3,  Wiuch  mortgaged  this  ptrt  i: 
the  laud  and  tbe  houses  to  Dent  to  secure  £iM  wh 
interest  at  £5  per  cent. 

On  the  inth  of  Jaiiu'^ry.  1^03,  Dent  transferred  to 
the  defendant  iliss  EUman  the  mnrtginee  debt  of 
£350  and  thi^  inortgaf»ud  iiroperty  s^Jbj-<•  to 
redPTiiptit)U.  Mijs  £Ufflan  received,  and  hud  «dc^ 
retaine<l  in  her  own  posscasion,  tbe  cjnvoyance  ta 
Winch  and  the  mortgage  from  Winch  to  Dent  with 
the  transfer  from  Dent  to  herself  indoned  theraoa. 
Xotioeof  the  tranafsr  WM  not  givem  by  Mifla  BfaMB 
to  Winch. 

Dent  paid  Miss  EUman  interest  on  the  mortgMS 
debt  until  when  ha  afaaoonded.   He  nul 

together  wHh  interest  on  other  mortgagee  eoBaalsi 

by  him  for  her,  the  letters  ii, r^l-iu^  hia  cheqps 
expressly  referring  to  Winch's  murtg&gu. 

On  Dent's  disappearance  the  following  facts  woe 
discovered.  By  a  deed  dated  the  i5th  of  September, 
1893.  and  made  between  Dent  of  tiie  first  pert 
Winch  of  the  second  part,  and  the  plaintiff  Mn. 
Dixon  of  tbe  third  pact,  after  reciting  that  Dent 
being  seised  of  the  lands  thereinafter  described 
for  an  nninonmbered  eetate  of  inheritance  in  fee 
simple  in  pOMMsion,  aome  time  since  agreed  to 
BcU  th('  s'lino  to  Winch  at  the  pricf'  of  £100.  but  th«t 
no  couvtyiiuce  thereof  had  been  ex-xuted,  anl  re- 
citing that  Winch  had  erected  three  houses  and  h*l 
agreed  to  sell  the  same  to  the  pi&mtiff  at  the  prios  of 
£685,  it  was  witnessed  that  in  consideration  of  £W 
paid  by  the  plaintiff  to  Dent  and  of  £oHo  pwd  by  the 
plaintiff  to  Wiuch,  Dent  and  Winch  conveyed  to  the 
jiliiiutitl  tt  portion  of  the  land  comprised  in  Mi.-* 
Elknau's  mortgage.  The  deed  contained  no  re- 
ference to  EUmau's  mortgage,  and  than  «M  no 
covenant  for  production  of  deeds. 

By  a  deed  dated  the  25th  of  April,  1894.  and  made 
between  the  same  parties  and  containing  similar  re- 
citals, tbe  rest  of  the  laud  was,  in  oonsideratioa  at 
£375  paid  to  Winoh,  oonveyed  by  D«Bt  and  WaA  te 
the  plaintiff. 

It  appeared  that  on  the  1 3th  r.f  September,  1991, 
Winch  signed  and  g%^  tn  the  plaintiff  Mrs.  Dix'  a 
a  receipt  in  the  followuig  tt  rms  ;  "  Kejjeived  this  IJih 
of  September,  189:),  of  Mrs.  Dixon  the  sum  of  £1  M 
deposit  in  porohaso  of  my  three  oottagoi  in  Boix> 
road,  Harlow,  for  the  turn  of  £6S5,  die  to  have  a  me 
conveyance  prepared  by  Mr.  Dent,  and  to  accept  ray 
title  from  him.  The  purchase  to  be  completed  co  the 
16th  of  September,  1W8.— (fligiMd)  WAinB  Wtn 
Mary  Dizoir." 

No  abitraot  of  title  waa  f  amsshed  to  tte  plaintiff, 
and  no  investigation  of  any  sort  made  on  ber 
behalf.  The  hrst  purchaM  by  the  pl*in:iJ 
was  completed  at  the  plaintiff's  house,  Wiuch  anl 
Dent  being  preeent.  The  plaintiff  gave  to  Deot  s 
bearer  dheqtte  from  her  brokers  for  the  amoont  of 
£ns5  1".  fid.,  and  received  baek  £1  l-s.  from 
Winub.  Dent  retained  £451  10s.  for  priuiip«l,  uiterest> 
and  costs,  said  to  be  due  to  him  from  Winch,  and 
paid  the  balaocse  to  Winoh  by  liis  own  cheqee.  A 
doonmcnt  in  Z>«at*a  handwiitinf  wai  pKOdaotd  if 
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SlOB  OOUST. 


Bixow  V.  WtKctt, 


HtOH  OOVBT. 


Winobi  which  to  a  certttia  exteat  explained  the 
taiManttnii.  It  wm  m  fidliowi : 

£  •.  d. 

Prinoipal  423  0  0 

Iiit«reflt  fmui  thn  lltb  of  Jiinnarv,  1893. 

to  the  Uth  of  September.              .  .    12  10  0 
Ooati    14    0  0 


ObaqoA  of  Uxf»  Hixaa 


461  10  0 

.685   1  6 

461  10  0 

£23»  11  (} 


No  aci  r  uiif  <  f  Ihe  peouniftrv  (l-'iilidf^s  TK'twf^n  T)t*nt. 
Mid  Wiucb  w«a  ever  furnished  by  D»nt  to  Wiuch,  mud 
tharawM  nothiiig  to  she  w  how  tta*£4tSorthe  iuterest 
WM  DudA  npb  The  iDtamfc  wu  move  naaxiy  4  per 
o«nt.  on  £430  tium  5  per  vent,  od  £830. 

The  circuiQfltanoes  attf^ndinfr  the  eecond  sale  were 
■Matned  by  the  court  tu  be  aub^tautiHlly  the  haido. 

Tt  was  not  Hllcgi'd  tliJtt  the  jiluintiff  ilra.  l)ix.uii  in 
fMt  b»d  say  notice  of  the  defendant  Ellmao's 
MKsarity,  and  Winch  awOl*  that  ha  did  HOt  Inow  of 
th«  transfer  to  Ellman. 

The  plainfiiT  claimed  •  dfldantioB  wfa«ihsr  f]i0 
def<^ii<1ant  MifiR  Ellnuui'a  mortgage  was  a  valid  and 
aabni'itirig  security  or  not,  and  if  it  was.  to  be 
entitled  to  redeem  and  to  hi^  iu\h-ium{i<^<^  Ly  Wineb. 
Tbe  defendant  MiM  £llnian  counter  claimed  fcr^- 
domra  or  talo  in  dflfanlt  of  pajmnA, 

FT.  T.  En,  Q,C,t  Mid  CAriMopAa-  JaaiM,  for  Ih* 

plniiititl. 

'J  .  i,'  Ifnqhea,  Q.C,  and  IC.  (!.  l/ii/ff-r,  for  tha 
ill  11  1  lull  r  \Viii(?li,  t  iiiitf'inliid  tliHt  MisH  Eiliiiaii  luust 
be(r*  iit-  i  Hs  httviiiK  bteon  paid  ctF,  and  in  addition 
to  uuticed  in  the  jndernient  cited  Jones  v. 

aibi>on«,  9  Yes.  40i.  foutoote;  WUhi»]/ia»  t.  TitU,  11 
W.  R.  330.  Tj.  R.  4  Ch.  App.  288 ;  and  Biehtrton  v. 
Walkn-.  31  W.  R.  Ul,  31  Ch.  D.  151. 

MuMUnk  and  J»  JS,  Marmant  lor  tbe  defaodaDt 
Wsa  BUman.— Both  the  plaintiff  and  Windi  ware 

hffectfd  with  notice  of  thi"  ft  iiinfi  r.  Moreover, 
Wiucb  uuffht  to  have  required  tht-  uiort^agc  deed  to 
be  handed  buck.  By  not  iKjii.jj:  s  >  he  eu'ibled  tin* 
ftaod.  Under  the  drcumstanoes  neither  the  plaintiff 
aoir  Wiadi  oaa  maka  any  aaaa  of  paymaot  off. 


£(•<•,  in  reply,  reff-rred  to  KtUhwttl  W'Ufu,  :!() 
"W.  R.  -102.  21  Ch.  D.  ti»5.  aiid  <  '«r^.  v.  Cat»r,  25>  W.  li. 
T93,  Id  Ch.  D.  630. 

Othar  authoritMB  weco  dtod  as  to  t  ha  application 
of  tha  duotrina  of  ooostractiTe  notioa  to  a  party 
through  his  solicitor,  which  was  much  argoao,  but 
was  not  material  k  i  the  following  decision. 

COKEm-HABDT,  J  — This  aotion  inTolTca  a  iBfBouIt 
question  as  to  wb>j  u  to  suffer  by  reason  of  the  fraud 
i.f  a  solicitor  named  Dent,  who  has  libsoonded,  and 
from  wboul  nothing  can  b©  rt'covered.  Tho  fact-s,  so 
f«r  aa  material,  may  be  shortly  stat4id.  £IIis  lord«hi;i 
Bt^ttd  the  facts  set  out  abova^  and  ooBtaaned  ;] 
lu  tbitae  ouonmaiaiuxa  it  ia  naeaasary  to  oonstder 
upon  whom  tha  loai  dna  to  tha  fraud  of  DtaA  ought 
tifftll. 

Now,  as  to  Winch  it  is  clear  tbiit  Dent  wag  his 
solicitor  throughout.  It  is  also  clear  thiit  by 
executing  tb«  t^u  cuuveyunLeM  to  the  plaintiff  con- 
taining recitals  which  were  fiilHo  to  hia  knowledge— 


lor  ha  aaaoot  be  heard  to  say  that  ha  waa  not  aware 
of  the  aoBTeyance  by  Daot  to  him  aod  fhe  anbseqnent 
mortgage  by  him  to  Dcnt— ha  h«B  ham  the  zaal 

occasion  of  tbe  fraud. 


With  reference  to  the  defend»int  Miss  Eilmaa,  Dent 
waa  undoubtedly  faav  aolicitor  in  the  matter  of  the 
tranaiar.  SIMi  aowaver*  got  from  Dent  all  that  aha 
isaa  entiClad  to  have,  and  the  only  uegligenoa  tiut 

can  be  attribnt^'d  to  her  is  flw  ooBiaaioa  to  give  mnoh 

notice  of  her  transfer. 

With  rvspeot  to  tbe  plaintiff  Mra.  Dixon  there  is 
more  difficulty.  I  think,  however,  that  I  must  hold 
that  Dent  was  her  solicdtor  in  the  matter  of  the  two 
wmTeyanaaa,  althoogh  by  tha  tarma  of  bar  oontraot 
ha  was  to  be  paia  by  Vioeh.  Tha  raaannfng  of 
Turner.  V.C.,  in  TT^x'ltt  v.  />-.o«(  ..eire,  9  Bam  440, 
Beems  to  me  to  apply  to  the  jiresent  CJise. 

Now,  at  the  nioiueDt  when  the  plaiutiff'N  purchase 
was  completed  in  September,  \W6,  the  petition  of 
the  partiea  was  as  follows :  Miss  Ellman  was  legal 
mortgagee  of  the  entire  property  for  XSaU  and 
interest.  Mn.  Dixon  acquired  by  bar  oonveyanoa 
only  the  equity  of  redemption  in  part  of  tha  property 
subject  to  diia  mortgage,  whether  she  bad  or  had 
not  notice  of  the  legal  mortgage.  Wiucb  runiiiinod 
owner  of  the  equity  of  redempticai  of  tbe  remaining 
part  of  tbe  property  comprised  in  Mish  Elhnan's 
mortgage.  Miss  EUmon  oontends  that  uotbiog  haa 
happened  to  deprive  her  of  the  position  which  sha 
admittedly  held  at  the  momaot  whan  lira.  Dixon 
paid  her  purchase-money  to  Wfnoh.  On  tbe  other 
hand  MrH.  Dixun  confendri.  and  in  th!=<  cf.ntpntion  sbe 
is  supported  by  the  def«  udant  Winub,  that  nothing 
is  due  to  the  defendant  Ellniaii  on  lier  mortgage, 
because  Winub,  in  September,  paid  off  Dent,  the 
mortgagee,  without  naving  notice  or  knowledge  of 
Oant'a  transfer  to  BUaoan.  It  ia  wall  aatUed  thut 
whna  a  toortgage  is  tnuaferrad  without  tiie  privity 
of  the  mortgajifor,  the  transferee  takes  subject  to  tbe 
htate  of  account  betwerin  the  mortfjjigor  and  mort- 
gHgee  at  tbe  date  of  the  transfer  [MutthdvB  v. 
Widlwyn,  4  Ves.  llti);  and  it  is  also  settled  that 
payments  of  interest  or  payments  on  account  of 
prinoipal  made  by  tha  niorl|(iagor  to  the  mortgagee 
after,  oat  without  noUoa  of,  a  traaafer  must,  fat  tha 
absence  of  collusion,  be  allowed  to  the  mortgagor  as 
airainst  tho  transferee:  Williams  V.  Borrtll,  4  Ves. 
!i89.  This  doctrine  h  i-  1  >  >  u  i  xtended  to  the  oa«e 
where  tbe  whole  morit^iige  debt  is,  under  similar 
circnmstanoea,  paid  off  ;  see  Norrith  Marnftall, 
5  Madd.  475;  Alieu  v.  Lord  Houthampton,  29  W.  B. 
231.  16  Ob.  D.  178. 

Apart  from  tiieae  anthorities,  I  should  have  thought 
it  reasonable  to  hold  that  where  the  mortgagor,  beiOfr 
entitled  od  payment  ofl'of  tbe  m&rtgfipo  U»  the  actual 
custody  of  tbe  mortgage  deed  and  other  documents  of 
title,  which  in  fact  are  iu  the  possession  of  tbe 
transferee,  chooses  to  pay  the  mortgagee  without 
asking  for  the  deeds,  he  ought  not  to  be  allowed,  as 
againat  tha  traaafaraa^  to  joatify  such  i>ayaMiit.  I 
nonld  hava  thought  that  this  negligenoa  on  the 
part  of  the  mortgagor  was  far  greater  than  the 
negligence  of  the  transferee  in  omittang  to  give  notioe 
of  the  transfer.  But  I  am  asked  to  apply  this  prin- 
ciple to  a  case  where  the  money,  which  is  said  to  have 
been  paid  by  Winch  to  Dent  in  aatiafholaoa  of  tha 
mortgagOj  waa  part  of  tha  purobaaa-monay  pnxwrad 
by  the  aolemn  atatemmt  In  tiia  oonveyanoe  Wtnoh 
iiud  by  Dent  that  there  wu.s  not  any  mortgaf^e  and 
that  there  never  bad  l«-i'n  any  mortgage.  1  decline 
thus  to  extend  the  doctrine.  I  am  not  sati^ii^d  bow 
the  £425  mentioned  in  the  document  above  referrtd 
to  was  arrived  at  I  cannot  treat  Winoh  aa  an  inno* 
cent  and  perfectly  honest  moctgMarmaldBg  a  payment 
tu  tbe  mortgagee  in  good  M.m  fot  ISm  purpose  of 
redeeming  his  mortgage ;  I  must  treat  him  aa  colluding 
with  Dent  to  obtain  Mrs.  Dixon's  purchase-money  by 
mtans  of  fiilse  rccitula  Au  l  I  l  ini,i  t  recognize  the 
retention  by  Dent  of  £461 10s.  as  equivalent  to  a  pay- 
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msBtoffof  ^  iBOfl««gslar  £850  niffaooft  aotfea  of 

IfioraOTvr,  tbs  (jumUuu  Ii  not  vow  twtwwn  Hivi 

EUman  and  Witi  -h,  but  between  Mim  Ellman  and 
Mrs.  Dixon  ;  and  it  would  be  a  lucky  accidfint  for 
Mrn  Di<,on  if  I  should  bo  driven  to  hold  that  thn 
legal  mortga^,  tabjeot  to  which  she  bought,  hiMl 
been  tiooe  duoharged  without  either  portv  being 
•ware  of  the  foot  hw  mmm  ni  a  traiuaotiion  batiTMii 
Wtnofa  and  Bent.  TheM  ii  no  equity  in  favour  of 
Mrt.  DizOD,  and,  in  the  circnmstancea,  T  am  uat 
prepared  to  destroy  Miss  Elltnan's  §ecurity  for  her 
benefit.  In  the  view  which  I  take  it  is  not  in  c.  jsii  v 
for  me  to  express  any  opinion  upon  the  difficult 
question  whether  Mrs.  Dixon  is  to  be  aff<>cted  with 
the  knowledge  which  bar  eolioitor  Dent  had  of  Wm 
BUnua'l  Mouritv. 

The  result  ia  that  I  must  declare  that  Miss  Bllmnn's 
mortgage  is  a  valid  subsisttng  char|srf>  for  £^!iO  with 
interest  and  tbn  cost^  of  the  actii  Li  r  imSr- 

olaim.  I  uiiiltsrsLand  that  Mrs.  Dixon  will  redeem. 
If  the  figures  are  not  agreed  there  must  be  the  usual 
foreclosure  decree  in  favour  of  Min  K^lwi'm.  Am 
between  Mrs.  Dixon  and  the  Mmimut  ^X^nob,  be 
mMtindauilr  her  against  sll  i»3rments  ^e  has  to 
fluke  to  MIm  EU  man,  and  must  pay  her  oosts  of  the 
notion. 

Solidtora  for  the  plaintiff,  Dr>irf„  ,{•  AUIee. 

Solicitors  for  the  deteudant  Winch,  West,  King, 
Adams,  &  Co. 

flolkttor  for  thedetaidiiitBQniin,  (7.  F,  Itigrvm. 


June  U. 


a  B.  DiT.  1 
(Qrantham  and  Lawranoe,  JJ.)  ) 

LonKur  Coukty  CoinroiL  «.  Holzaffsls  Com- 
vo&moKH  On.  {Umjtwd).  (a.) 

Petroleum  Ads — Dfjin/iitm  of  pctrdhiim — C<impoiition 
containing  petroUum—FetroUum  Act,  1871  (34  Ji  33 
Vkt, «.  105).  t.  8» 

Thf  term  "petroleum,"  as  ugfd  In  tht  Pdrdfum  Ads, 
it  not  confined  to  jietroleujit,  nr  nils  or  product*  of 
petrohum  in  their  simple  state,  but  extends  to  a  composi- 
tion containing  petroUmm  as  one  of  its  ingredients. 

Om  stated  t7  •  Metropolitan  police  magistrate. 

TTjKJU  an  information  charg^ing  the  resptjudents 
vrith  keeping  i  j  iantity  of  petroleum  (to  which  the 
Petroleum  A^ts  of  1S71  ^nd  1879  applied)  Otherwise 
than  in  pursuatioe  of  a  lioenoa  given  by  the  local 
anthority  contrary  to  section  7  of  tbe  Patrolflum 
Aot.  1871,  the  foUowing  faotivwe  proved : 

The  respondenta  were  nunrafHtnim  of  a  substance 
known  as  Ilolzapfels,  a  composition  which  in  used  for 
coating  ships'  bottoms.  Oo  the  7th  of  December, 
1898,  a  quantity  of  the  <  )ri:iiositi  >n  was  kept  by  the 
reepondents  at  premises  belouging  to  them  in  Bolnn 
Hood-lane.  The  respondents  held  tin  Iknoe  for 
kewing  petroleum  on  tkeee  pniiniiW- 

nweomposition  was  oontsloed  In  109  ete^l  drams 
hermetioaUy  sealed.  It  contained  about  ;i.1  per  cent, 
of  petrcdeum  oils,  and  about  an  equal  quantity  of  oil 
n<ixed  with  pigments,  gum,  &o..  into  the  form  of  a 
paste,  paint,  or  oompositton.  25  per  cent,  of  tbe 
pitroleum  oils  used  in  the  oompombn  would,  when 
the  composition  WM  teeted  in  the  manner  net  forth  in 
8oliednle  L  of  ih«  Batvalanm  Acft,  1879,  give  off  an 
inftammahle  wjonr  «tn  tnpenrtw*  of  7S«  Skhrvi- 
belt.  *^ 

(•.)  fieported  by  C.  O.  Wujbkabam,  Esq..  Bar- 
filter^at^Lnw. 


The  magistrate  diemiwed  iha  information  upon  ite 
graond  tut  the  compodtion  wni  not  pehnlenm  nor 
■n  oil  or  prodnet  of  petroleun  witfain  tin  deflnHinii 

of  petroleum  in  section  3  rf  tho  Petroleum  Act.  197!. 
He  held  alxn  th^t  netroleum  was  not  preseot  ia  tbs 
compoiiiti  III  ::i  autti  idnt  qnHltiliei  tO  Bifee  ftSOIMii* 
pontinn  petroleuni. 

Section  7  of  the  Petroleum  Act,  1871,  enacts  that, 
cave  M  tbenjiieller  mentioned,  "  petroleum  to  which 
tikii  Aet  npplue  ebaO  not  be  kept  except  in  pursosace 
of  a  licence  given  bjr  such  local  authority  as  is  in  Um 
Act  mentioned."  The  exceptions  are  not  raaterisl  to 
the  present  case.  The  apjioUants  were  the  local 
authority  having  pow«tf  to  graat  iiceuoes  under 
the  Act. 

Seotion  S  providM  as  follows :  "  Fm  the  purpos* 
of  this  Aot  the  term  '  petroleum '  includes  any  roek 
oil.  Rangoon  oil,  Burmah  oil.  oil  made  from  petroleaa, 
coal,  schist,  shale,  peat,  or  other  bitnoiinonf  snbftanoa, 
and  any  prod ujt«  >  f  ;  >  troleum  or  any  :  i  *L  •  nKire- 
mentioned  oils  ;  and  the  term  '  petroleum  t<j  woich 
this  Aot  applies,*  means  such  of  the  pe  troleum  so 
defined  a«,  when  testKl  in  the  manner  set  forth  ia 
SohednleiL  tothil  Act,  give  off  an  iofltmmable  vapour 
at  a  tempemtitn  of  leas  than  lOO'*  of  FabsM^atfi 
therm  nme*  er. "  The  Petrolemn  Act,  1879,  ■obelllriM 
73<*  of  Fahrenheit's  thermometsr  for  100^  ea  tte 
minimum  temperature. 

Avtiry,  for  tbe  appellantt.— The  dedUon  of  tbe 

magistrate  is  wrong,  for  it  amounts  to  this,  that 
petroleum  oAasee  to  be  petroleum  within  the  meaning 
of  the  Act  when  something  else  is  mixed  with  it.  In 
2'k«  I'harmareuiiaii  Socutif  v.  ArtMon,  42  W.  R.  662. 
[160i]  2  Q.  B.  720,  it  was  held,  with  regard  to  a  patent 
ooaqMOnd  whioh  contained,  as  one  of  its  ingredients, 
one  of  the  poiions  sohedoled  in  the  Fhamacy  Act, 
that  the  compound  did  not  cease  tobe  n  poieon  witbin 
the  Pharmacy  Aot  becatine  the  poison  wae  mixed  with 
other  substances.  If  th<  •  umpoeition  came  within  the 
definition  of  petroleum  ui  e«  otiou  3,  it  was  clearly  also 
petroleum  to  whioh  the  Act  applied,  because  it  is 
found  in  the  eve  that  when  teeted  it  gave  off  aa 
inflammable  wmpaat  nt  n  tettpenton  of  73* 
Fahrenheit. 

AUierUy  Janes,  Q.C,  {F.  yfirbt,!t  with  him),  for  tlie 
rfspondent*. — Whether  the  coai[>osition  was  petroleum 
or  not  is  a  quettion  of  fact  which  the  magistrate  hai 
decided  in  the  respondents'  favour.  It  is  quite  fair  to 
say  that  a  tubstanoe  whioh  Oiintnined  ao  imaU  a 
proportion  of  petfolenm  H  thii  oomposilion  did  fa  not 
pelrolenm  within  tbe  mitaning  of  tbe  Aot. 

Or.\xtham,  J.— Tbis  ^qieel  mnit  be  allowed.  I 
am  sorry  to  have  to-  come  to  this  oondnaion.  beaaaie 
I  feel  that  it  will  interfere  ^\■ith  tbe  respondents  in 
the  conduct  of  their  business.  But  wc  have  to 
construe  the  Act  of  Purliument,  and,  in  my  view,  it  u 
clear  that  this  composition  oomm  within  the  definitiop 
of  petroleum  given  in  section  3  of  tbe  Petrolaom  Act, 
1871 ;  for  it  ia  olear  tiiat  petxolenm  doee  not  oaaee  to 
be  petrolenm  because  eometbing  else  it  mixed  with  H. 
The  petroleum  might  have  l>een  mixed  with  some- 
thing which  would  have  prevented  it  from  throwing 
oflF  an  inflammable  vafiour  lit  thr  trnijx  rjit  ure  mlicated 
by  the  LegitUture.  If  that  had  been  ao,  the 
composition  would  not  have  been  petroleum  to  wklob 
thii  Aot  npUed.  But  tbe  oompoeition  under 
MtnUui  fi  fldndtledly  duigeroiie,  It  ii 
abo.  petnlewn  to  wbioh  the  Aot  nppUet. 


Lawr-ince,  J.,  concurred. 

Cass  remitted  to  magieiratfi. 

SoUaitar  lor  the  appdlanta.  Bbuebmd, 

Solidton  for  tbe  rMpondenfi^  Stokm  *  Stokm, 
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Hion  CoTmT. 


Browk  v.  Patch. 


Hioa  Oovmr. 


(DhUdc  and  CtaaDiiaU*  JJ.)  / 


Bbowv  ».  Patch,  (a.) 


Qanhtg — "  Fldt-r"  ntnl  fur  brttiur/ — llMing  Bwue* 
Act,  IS  j.t  (1(5  .(■  IT  V!,t.  r.  \  m  *.  \, 

On  a  certain  part  0/  tfit-  grinnul  uynn  ir.'iirh  <i  i<ice 
meeting  teas  being  held  a  lumhinnkfr  eri<  tfd  a  atrnrturf 
ftmiiUing  of  four  leg*  or  mpportt  mt'le  of  hamhtm 
fastened  together.  On  the  top  there  toat  u  h'\ard  on 
wMeft  fnm  UtM  to  time  tk»  hookmaktr  vmAt  the  oddi 
ojfmvd  ayaifi$t  the  ilifferent  haneM,  nnd,  tawer  down,  u 

raiivns  xrreni  cr  lifimir  .foiif  iVstainr  uff  the  grnuHil, 
hearihi)  thr  lM>iil.Tn'i!;rr' *  iminf.  DniniAjhont  the  duif  the 
I-  •■/.■■■ii'i'.rr  filixiii  njiou  a  bi'X  cr  s^.<7  •  lone  to  the  structure 
thuuttng  the  odii*  and  beitiuy  with  jiertont  upon  the 
ground. 

Htld,  that  the  bookmaker  was  a  ftmm  siting  a  fiace 
for  purfMie  of  bettinq  with  penotu  rttorting  Akeiwlo 
withifi  thf  iniduiitq  of  the  Betting  Houses  Act,  lRo3, 
there  teing  a  su£icient  localiuUiou  of  the  butinau  ^f 
hMims  of  tteqMif  «Aire  Ae  alood. 

C  i-^  a  stated  hf  jnalioM  of  BlMidfoid,  in  fka  «oimty 

of  DorMt. 

A  Bummona  was  iasaed  sgsinit  the  reapondent,  upon 
the  ooTQpkint  of  the  apppllant,  for  unUvfull/  uaiig  « 
place — to  wit,  a  particnfar  part  of  the  endomm  known 
as  the  Laraer  Tree  Qroonds.  io  tb«>  parish  of  Faru- 
bam,  for  the  purpose  of  betting  with  persons  resort- 
iltf  thereto. 

The  following  facUi  were  proved  ;  In  tbe  pariah  of 
Parnhani,  in  th»  oounty  of  iKorset,  are  sitaatea  certain 
enclosed  grounds  knon'n  as  the  LarmerTree  Qroonds. 
Once  a  year  a  meeting  for  borse-raoes  is  held  in  these 
mtmds  hf  MmuMion  of  the  owner.  On  the  8tb  of 
Beptomlwr,  1897,  a  race  meeting  was  h^ld  in  the 
groaods,  at  which  several  thousands  r  t  )  n  rs.  w  rv 
present,  among  them  heinjf  gnmn  »ix  iwokuiakfrs,  or 
profffJNional  batting  men.  with  thfir  clerks.  All  tbexe 
penons,  includiii|^  the  bookmakers  and  their  clerks, 
WCTB  admitt^  without  payment  to  all  parts  of  the 
land  outride  the  itandi.  Ilie  teepondrnt  was  a  book- 
nalnr,  and  ha  entared  the  Lwmer  Tn»  Grounds 
with  tiia  clerk  about  12  30  p.m.  on  the  Stb  of 
September,  1897.  The  I  wijnieii  erected  on  thngroinid 
a  stmcture,  of  which  the  following  is  a  de8cni)tiou  ; 
It  wB.s  made  of  bamboo  cane,  with  four  legs  or 
supports,  two  in  front  and  two  at  the  ba<.k.  fastened 
together  in  front.  It  was  itU  or  3ft.  high  from  the 
gRMtnd  to  ^  top.  Oo  the  top  of  this  itraotnre  there 
waa  a  board,  on  which  was  painted  in  gilt  lfit'T»  the 
words,  "  Bob  Patch.  I/ondon.  All  in  run  or  not.  fay 
tlr'-t.  p'ist  tbe  p.:jst."  lifliiw  til"  board  Wits  a  canvas 
screen  or  banner  some  distance  off  the  ground,  and 
the  words  "Bob  Patch.  London,"  were  on  the  canvas. 
The  respondent  had  a  wooden  hosor  stool  dose  to  the 
right  hand  side  of  the  struotimk.  ¥tom  Umst  to  tini* 
daring  the  day  the  respondent  stood  on  the  box  or 
stool  and  shouted  the  odds  against  the  difPorent  horses 
(T  'hicT(  liNtB  :  ut.iihip;  ill  tho  (lifT.Tfiit  riM'i's,  tiwl  iuviti  j 
all  persons  present  to  Ix't  with  him,  and  from  time  to 
time  wrote  on  the  board  before  referred  to  the  odds 
ofbied  against  the  difieroit  htoses  and  bicycliats. 
Whan  •  bet  waa  made  the  babker  paid  the  amount  to 
the  respondent,  and  the  reapondent  or  hia  clerk,  who 
stood  by  him  on  the  ground,  wrote  down  the  bet  in  a 
book,  and  a  tkkak  wm  givan  to  tha  panm  maUng 
the  bet. 

After  each  race  the  persons  who  had  backed  the 
winning  horses  were,  upon  presenting  the  ticket,  paid 

(a.)  Bcported  by  C.  Q.  WiLBBABAlC,  Biq.,  Bamster-  1 


tiie  unonnt  they  had         together  wfth  flte  sttm 

deposited. 

Durinj?  the  whole  tiuie  the  racing  continued  the 
reNji'  ii  Kent's  structure  remained  in  the  position  and 
on  the  particular  part  of  the  grotmdi  in  which  it  waa 
first  placed.  There  waa  noudng  WBiOUoding  the 
atraotara*  whether  for  the  puipoea  of  ndading  tiia 
pnhBo  or  for  any  other  purpose,  and  ^  faspoSdent 
had  no  exclusive  right  f  K'^nr  of  any  portion  of  the 
grounds.  Other  bookmakers  erected  similar  strno- 
tuiva  ^iiid  oondvoted  a  beUmg  baauMM  ia  *  ritnflar 
manner. 

The  justices  dismissed  the  saaraiona. 
Seotioa  1  of  the  Betting  Baaim  Act,  1868  (16  &  17 
Viet.  o.  tlO),  provides:  "No  hons*.  offloe,  room,  or 

other  place  shall  be  opened,  kept,  or  used  for  the 
purjKJse  of  the  owiier,  occupier,  or  keeper  thereof,  or 
any  person  using  the  same,  or  any  person  procured  or 
employed  by  or  acting  for  or  on  Wfaalf  of  snch 
owner.  ooBBpfar,  or  ksepiM't  «v  psnon  nring  Iba  aamsb 
or  of  anjpenon  having  ttm  oare  cr  managemsat  or 
in  any  Banner  ooodiMtUkglhehaaineastheMol,  baUiBg 
with  persons  resorting  thereto ;    .    .  ." 

Section  3  imposes  a  i)enalty  upon  any  yierson  who, 
being  the  ownr-r  or  opeiii  ier  of  any  sui-h  b'"iURc.  (.'frice, 
room,  or  other  place,  or  person  using  the  same,  shall 
open,  keep,  or  use  the  Mm*  for  tiia  pwpooea  tiuMin* 
before  mentioned. 

Clavflt  Bolfer,  for  the  appellant. — The  reapondent 
ought  1  )  1  )HV(  TiHon  convicted  What  he  did  amounted 
to  using  a  plac*'  within  the  meaning  of  the  Betting 
Houses  Act :  Bows  v.  Fenu-irk.  22  W.  E.  804,  L.  R. 
9  C.  P.  339;  LiditeU  Lqfthmiu,  44  W.  B.  349. 
[1896]  1  Q.  B.  295 ;  and  Bkmw  Iferley,  19  W.  S. 
763,  L.  R.  3  Ex.  137. 

Slutfield  (//.  S.  (.autley  with  him),  for  the  respond- 
ent. — The  ioatices  were  right.  The  facts  of  this  case 
are  precisely  similar  to  those  of  OcUavH^f  T.  Mmrin, 
30  W.  R.  151.  8  Q.  B.  D.  27«.  •  dsoisifln  00  which 
the  House  of  Lords  have  in  Pmcdl  v.  Kemplon  Park 
Ritcecourse  Co.,  ante  p.  fl85.  [1899]  A.  C.  U3,  thrown 
doubt.  The  only  addition  tu  th«  cin  ui^intHnccs  of 
that  case  are  that  in  the  present  case  the  defendant,  in 
addition  to  standing  upon  a  stool  or  box,  erected  a 
structure  dose  to  it.  lluit  is  not  suiBoient  to  afford  a 
distinctiou.  The  Legislature  otearly  intended  by  the 
the  word  "  plaoe  "  to  indicate  some  oiRmmBcribed  and 
defined  area  in  which  persons  oonld  congregate.  This 
is  shown  by  seotious  11  and  12,  where  ]>roviBion  is 
made  for  the  police  to  enter  &n<l  break  into  any 
8U8pect.ed  house,  office,  room,  or  place  nnd  to  arrest 
the  persons  found  therein.  Any  other  cooatructioa 
of  the  word  "  place  "  wonld  tend  to  torn  lha  Aot  into 
an  Act  against  betting. 

Dahliho,  J. — In  this  case  proceedings  were  taken 
against  the  respondent  under  the  Betting  Houses 
Act,  1863,  and  he  was  charged  with  an  offence  under 
seoHbn  3.  [After  redting  the  facta,  his  lordship 
proceeded  :]  It  is  srguf  d  by  the  appellant  that  the 
respondent  comnJtt^  an  offence  under  the  A«*t. 
be(Mi\ine  he  kept  ar  '  u»pd  a  place  for  the  piiqtoso  of 
betting  with  peimitis  who  reaorted  to  it.  It  is  said, 
nu  the  other  hand,  that  be  did  not  use  such  plaoe 
because  the  facts  resemble  those  in  Oallavn^  w^Marie»„ 
which  has  been  overruled  in  Fcnvell  v.  Xsinpfoii  Fork 
Rafeemam  Cb*  In  the  latter  oasa  all  tha  oaaea  on  the 
Robjeot  have  heen  levlewed  hf  tha  Honse  of  Xiords. 
Rome  of  these  have  emerged  as  good  law.  including 
IMldell  V.  Lofthuuse,  ISows  v.  Fenwick,  and  Shaw  v. 
Morlry,  while  others  ha\' I '  l)^*en  hhown  to  1)0  hfid  law. 

'£h»  Lord  Chancellor,  in  his  judgment,  says,  with 
regard  to  the  meaning  of  the  word  "  place,"  that 
anf  plaea  which  is  nffioiaotlj  definite^  and  in  which 
n  bsHi^  artiMMMBWt  ndgbt  ha 
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totiaff  the  words  of  the  ttstate,  and  Lord  Jaaioa 
MSI  that  wiwre  thoce  ii  s  d«fliiito  looAlixatioa  of  the 
MnM  of  tMtliog.  tbov  ii  a  "plsM**  for  tiie 
pnrpoaM  of  oonviotion  under  the  Act. 

I  will  not  attempt  to  define  a  "place,"  but  Lavmfj; 
regard  to  the  law  laid  down  iu  Pun'tU  v.  Kcinpion  Pari: 
BaeMounc  Co,,  oaa  we  uy  that  the  magUteate  should 
haradrnwit  fibe  tnftemoe  that  this  was  a  "place" 
within  the  meaning  of  the  Act,  »ithor  as  being 
siiffitiieiitly  dotined,  or  oii  the  ground  tbtit  th*»ra  was 
a  detiiLite  localization  of  the  respondent's  place  of 
bosiaan  ?  I  think  thai  here  the  respondeat  localized 
hia  bniinwm  at  the  spot  where  ho  bad  erected  the 
structure,  and  ho  thereby  converted  that  spot  into  a 
"  place  "  within  the  meaning  of  the  Act.  It  was  tM>t 
iioceBaary  that  a  "  {ilaco  "  withiu  the  meaiiiiif^  of  the 
Act  hbould  have  &  roof,  Or  that  it  should  have  tised 
bouudari^i.  Here  the  respondent  erected  a  structure 
with  a  board  upoa  it  antumnoiog  that  ha  was  theta 
Mid  was  prepared  to  make  bets.  He  went  farther. 
He  took  a  stool,  jilict-'d  it  close  to  the  structure, 
and  actually  utood  there  carrying  on  the  bu<»iuea(i  uf 
betting.  He  did  not  put  up  a  sign  and  then  walk 
about  and  make  bets.  He  did  not  not  up  this  board 
to  say  where  he  taight  be  found.  His  stood  close  to 
it.  In  my  Dpirion  theru  WBS  a  definite  looslisatioo  of 
tbo  businrs-)  of  betting, 

GaJkXSSLU,  J. — I  have  come  to  the  same  conclusion. 
The  law  on  th»  sabject  !s  fairly  well  settled.  There  is 
MO  difficulty  ftg  t  '  wli  it  the  law  is.  The  difficulty  is 
in  applying  it.  U  liiw  become  perfectly  cleir — if  it 
wi  ri  !  ver  in  doubt  — that  the  statute  was  directed 
against  betting  bouscH  and  places,  and  not  against 
betting  persons.  It  is  also  dc^  ^t  fba  statute  does 
not  prohibit  a  plico  being  used  by  persons  who  go 
there  to  but  with  each  other ;  nor  is  a  person  prohibited 
by  tho  statute  fruiu  ktH'ping  a  place  for  the  par{)Ose 
of  people  coming  there  and  betting  with  eacti  other. 
But  what  is  ]>roliibited  is  that  a  person  should  keep 
or  use  a  place  for  the  purpose  of  other  people  ooming 
to  bet  with  him.  As  the  Lord  Chancellor  said  in 
Powell  V.  Kanpti'h  J'arh  Raci-r>,ur-i  Co.,  the  itui)ortAnt 
question  is  not  what  is  the  place,  but  what  is  t^e  uKer 
of  it;  and  although  it  is  true  that  plaoe  must  be 
^itadsM  gtneru  with  honse,  offiooi  or  mom,  yet  the 
analog  is  in  the  way  of  ils  umt  rather  than  the 
plaoe  itself. 

The  House  of  Lords  in  the  case  referred  to  bringti 
out  clearly  all  these  points.  They  are  put  especially 
oleuly  in  the  judgment  of  Lord  James  of  Hereford. 
The  question  in  eaoh  ease  is  whether  the  bosiness  of 

betting  has  been  localized.  Afisume  that  a  man  Ti«!f  s 
apparatus,  btj  it  a  boafd  or  stool,  or  what  not.  '1  h  it 
apparatus  may  be  used  merely  to  iudic^t**  his  identity. 
If  that  it  so  it  does  not  localize  the  bu-siueis  nor  bring 
the  man  within  the  Aet.  But  the  apparatus  may  also 
be  used  for  the  purpose  of  indicating  the  place  where 
the  bosinem  is  carried  on.  Then  it  becomes  important. 
S  i  that  in  each  case  one  must  loolr  at  tho  facts  and 
see  whether,  on  the  one  band,  thr  lofendant  i.s  using 
the  structure  to  indicate  merely  tb  .t  be  is  pn  ^ared  to 
htt,  or  whether,  on  the  other  haid,  he  is  using  it  to 
iii^cate  that  there  is  a  plaoe  to  which  p«o])ltt  may 
OOme  iLiiiT  iii'ilfr  \vtH  with  hini. 

Though  it  u  useiul  to  see  what  view  other  judges 
have  f^en,  yet  it  is  not  a  decision  binding  on  us 
wbon  » jndga  hem  osrtain  iacta  draws  an  inlereooe. 
Hare  tin  facts  are  anlBeient  to  enaUe  ns  to  draw  (he 
infr-rrncr-  tliiit  tho  responder.t  did  not  say,  in  effi^ct, 
"  I  am  a  man  who  bets,"  but  that  he  did  say, 
"  I  am  carrying  on  business  here  in  this  plaoe."  If 
Wtf  draw  that  inference  th«i  ease  comes  within  the 
otaaa  of  oaM  lAiA  in  Fawttt  ▼.  Kfmptem  Pvrk 
AMMowrssCb.  have  been  lisld  to  he  good  Inw.  On  the 


other  hand,  if  we  had  not  drawn  that  mferaiM  the 
case  would  have  fallen  among  the  class  of  osses  ▼hick 
have  been  held  to  be  bad  law. 

I  am  guided  in  my  decision  in  t>ii«i  c-i"-  by 
j  udgments  iu  Bawa  v.  Feiiwick,  and  1  thiuk  oa  tiw 
facts  of  tUi  osM  that  tlw  bniiiMH  of 
localized. 

Case  rtmi'Ued  to  the  Justices, 

Solicitors  for  the  appeUaut*  Bobbinst  Jiti^,  W«tat 
^b  Co.,  for  Jamm  Ztoi^os,  Sharlioiune. 

SoUeiton  for  flia  waponJant,  £timl^  A 


m  BANKIirPTCY. 
iW^hl  March  2U;  April  2i 

In  n  Taxkaild. 
Ex  parU  OffXCUL  BMIITI»  v.  Mm.  L,  HaR.  (a) 


Bankruptcy^VhlmUarif  ttmemaU—Gi/t  o/  jia0rii«<iH 
money— Saakrupkg  Ad,  1883  (46  ^  il  VkLt,  5t], 
9.  47. 

Gi/ti  of  ptr^unil  properly  ntU'le  bij  a  hankritpt  witini 
tiDu  years  of  hit  bankruptcy,  icithout  restrirtimf  tt« 
cfonee's  power  of  alienatioii,  but  with  intention  that 
donee  ekatl  tus  or  retain  Me  pro/teriy  for  an  iy»i^- 
minate  iimf,  are  voluntary  settlemenf-i  trilhin  the  mml 
iny  of  section  47  of  the  liaiikrupt'-i/  Act,  1S83.  and  t<r.. 
CM  ayainst  the  trustee  in  iMtnLrupt'  i/.  but  withotit  prrjr 
dice  to  any  sah  or  disposition  of  the  proprrty  «a<if 
the  don«e  before  bankruptcy  in  good  faith  and  iritUc 
notice  of  an  available  act  of  bankrHplaf.    Bui  the  d«un^ 
may  have  to  account  for  the  proeeede  of  any  such  sai* 
disposition  remaiaimg  i»  la$  Aendt  at  tkt 
of  the  lankriiptcy, 

^lotion  by  the  official  receiver  aa  trustee  ia 
bankruptcy  for  a  dadLoatioa  tliat  certain  gifts 
Jewelii  and  furniture,  or  money  to  pnrnhssn 
made  by  the  bankrupt  to  the  respondent  wMUa 
years  of  the  bankrujitcy  were  void  as  voluntary  s<t»! 
tu(  nts  withiu  section  47  of  the  Bankruptcy  Act, 

In  1896  the  bankrupt  acquired  the  lease  of  a  booM 
in  Oiuion>atKeet»  Hayfair,  at  a  tent  of  £Sii  fn 
annum. 

In  June,  isn7,  he  made  ovt  r  thf.  k-aae  at  a  nocir^ 
sub-rent  to  the  respondent,  an<i  at  the  same  tUBC  m 
gave  her  all  the  furniture  and  picturea  bk  tbs  bflslt 
which  were  valued  at  about  £4.000. 

During  1897  and  1898  be  nadal 
of  great  valna,  imdodiog  a  paari 
£2,350. 

In  July,  1898,  he  gate  her  £1,000  with  whicl  •  * 
purchased  furniture  for  a  house  she  had  taken  tt 
Maidenhead. 

On  the  ith  of  F«brnary,  1899,  a  reoetving  orte 
was  mtde  against  the  bankrupt,  adjnmcaitiM 
followed,  and  the  official  lacssvsr  *'*T***"r  ttMlvit 
the  bankruptcy. 

The  respondent  gave  u])  tho  lease  which  wasCt" 
claimed  by  the  official  receiver,  but  refused  to  gi't^P 
the  furniture  and  jewels,  and  after  the  adjudicsfiM 
in  bankruptcy  she  sold  the  j)earl  in  i  f  r  £T*' • 

The  official  receiver  thereupon  took  these  pcoowwhap 
to  Tsoorar  fJ»  jamds  and  fuoitiii*  or  tMr 

Jbed.        and  Oaniiigkn,  for  «ba  oOdal 


(a.)  Reported  fay  P.  X.  VkAMOn,  Bsq., 
at-Law. 
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—These  gifts  abouhl  be  set  a<!icle  n»  voluntMry  settle- 
m^nU.  tilectiiin  47  of  the  Baukruptcy  Act,  ISSU, 
<irtiu(>i  a  Bettloinein  miy  couveyiiDcu  nr  transfttr  of 
pmporty,  and  it  wa«  beld  in  in  r«  l^aMtUur^,  Ex 
r.iTtt  }i^wn.  41  W.  R  32.  [1808]  1  Q.  B.  181,  that  a 
gift  of  diaiDonds  to  a  wife  was  a  settlement,  and  in 
Kz  i»nit  Harvey,  In  re  Flayer  {No.  1),  2  MorreU  281, 
that  a  gift  of  nKMMT  tO  «  MMA  tO  bn^  thlTM  WM  a 
lettlemeot. 

F.ufiii  /-(a -i,  'J.O.,  and  J.  Heudcreon,  for  the 
rMp  nilent.— The  gifts  in  qoestioil  h«l«  vm  Bot  in 
the  Baton  of  settlements,  and  the  case  is  gofamad  by 
Et  parte  Harvey,  In  re  l'la;/>r         2),  15  Q.  B.  D. 

;{{  W.  R.  Dig.  17i>,  where  the  court  held  that  a 
l^ft  uf  mou&y  to  a,  sou  madn  for  the  pnrpoae  of 
enabling  bim  to  start  in  business  was  not  a  settlement 
of  uramrtj  within  Motion  47  of  th«  Bankrupting  Act, 

m 


Sttd,  Q.a,  replied. 


Cur,  adv.  wdU 


Af  ril  2").— WrtmiiT,  J.,  after  stating  the  fuctfl,  con- 
i^uid ;  The  baukrapt  and  the  lady  have  hi^u 
^uoiined  before  me.  I  have  no  doabt  tbat  the  proper 
micliiflon  of  f»ot  is  that,  on  the  one  hand,  there  was 
w  itip«lbltioil  or  iCMtTntion  rvstricting  the  lady's 
;  ,11,-er  or  ripht  to  alien  tb«»  proporty,  huf,  on  the  Other 
jAiiU,  the  biiTikrupt's  intention  was  that  it  tihoiild  be 
tept  and  used  by  hf-r  un'il  necessity  might  require 
Mr  todispoee  of  it.  There  is  no  evidencti  or  auggeotiou 
)f  «D7  ttoat  lor  the  donor.  The  lease  ba«  been  given 
vpto  the  trustee  and  disolaimed  by  bim.  I  have  to 
Irtermino  wbetb(-r  hectioa  47  of  the  Bankruptcy  Act, 
l*^'-!,  applies  in  the  ctice  of  the  other  gifto. 

r  think  that  I  am  bound  by  the  suthoiity  nf 
't  Playtr,  2  MorreU  261,  and  In  re  Vaiuittart, 
o  hold  tbait  that  section  applies  ooly  to  such 
mnjKacn  or  transfers  as  are  in  the  nature  of 

*ttk:upnt^,  in  the  sense  of  being  dispositions  of 
property  by  a  person  to  be  held  and  pres*.  rvod  for  the 
njoymcnt  of  MUieolIier  perscm.  The  retentioaioltbo 
MO]NTtf  in  some  seDia  mxuib  nocordinK  to  thoM  «■§•« 
wooatcmplated,  and  not  its  immeduKe  eKenatton  or 
onsuoiption.  But  it  is  not  necessary,  acjor  linp;  *o 
bcse  authorities,  that  there  should  be  any  aciiml 
cfltriction  of  the  power  of  alienation  by  the  donee. 
Vccordiogly,  the  section  was  held  to  apply  to  a  gift  of 
uoney  by  a  ffiUlflr  to  his  son  to  be  spent  in  buying 
iaies  on  which  the  son  wan  to  receive  the  dividenJi, 
lUhough  there  was  nothing  to  prevent  the  son  from 
elling  the  shares  iiuineiliately  (/;/  rr  i'ldyrr),  and  in 
ri;  I'uiiiUtart  it  was  held  to  apply  to  a  giit  of 
ii  i  aondsby  ahusband  to  his  wife,  mt  inference  being 
Inwn  that  the  retention  of  the  diamonds  by  her  was 
entemplated,  although  no  restriction  upon  the  power 
''  ivi-^rmtion  w;i3  expressed  or  understood.  In  the 
>reseut  case  I  draw  a  similar  inference,  and  think  that 
kepssrlBMiUaoe  hnd  oth^r  jew«Uei7»  end  the  furiii- 
u»  sr  money  to  bajr  famituie,  were  given  and  re- 
sided with  the  intention  that  the  neoklaoe,  jewels,  and 
.iTiiture  should  bt>  kept  f.jr  enjoj^iuent  by  the  doiiee 
r  m  iodetermiciate  tnue,  and  that  the  section,  even 
'  >L>  conitrued,  applies.  But  for  the  decision  in  fn 
t  I'lwfiT  X  sbonhi  have  thought  that  in  aeotion  47 
hs  word  "settiemmt"  ought  to  be  oonslraed  in 
«xordsnce  with  sub-sootioti  3,  including  ev<^ry 
itnd  of  conveyance  or  transfer  uf  property  (which 
erni  by  virtue  of  section  l(i8  includos  money),  the 
void  "  settlement "  in  the  earlier  part  ol  the  section 
■ciog  apparently  osed  merely  for  oonTenienee  of  draft- 
>>g.  And  this  geems  to  have  been  the  view  of  the 
>wrt  of  Appeal  in  In  re  Fnrnhnm,  TIHOO  j  2  Ch.  799, 
*  W,  R.  Dig.  98,  where  Lindley,  L.J..  said:  "  It  was 
Emitted  on  aU  bauds,  looking  to  the  last  words  of 


tbat  section,  that  any  ^'iff  of  property  is  void  as 
against  a  trust«t«  in  bankruptcy";  and  In  re  Carter 
and  Render  dine  a  Contract,  43  W.  R.  484.  [1897]  1  Ch 
776.  seems  to  be  to  the  same  effect :  "  thas  seotion  47 
according  to  its  tmnt  hite  a  oonveyanee  or  transfer  of 
property  of  any  =!  .r\"  Tpm  this  construction  of  the 
section,  any  vyluutary  lilieiiMtiou  by  a  person  would, 
in  the  event  of  his  becoming  bankrupt  within  two 
years,  bec:ome  undone  as  from  the  date  of  the  bank- 
ruptcy, and  the  property  would  from  that  date  revest 
in  the  alienor,  ann  therefore  in  tiie  trnstee  in  bis 
bankruptcy,  but  not  so  aa  to  undo  or  hffect  any 
transfer  or  charge  aLqiiireil  by  any  person  Ixmu  Jide 
and  for  valuable  oonsideratioo  before  the  baukruptcy  : 
In  re  Ilolden.  36  W.  R.  189.  20  Q.  B.  D.  43,  per  Cave 
and  Smith,  JJ. ;  In  re.  Vtinsittart,  and  In  re  Brail, 
41  W.  R.  623.  [189.3]  2  Q.  B.  381.  per  Vaugban 
Williams.  J.  .  an  1  fn  re  Cnrtrr  and  Krn'ler<llnt-'3 
Contrart  in  the  Court  of  Appeal.  And  I  eoticeive, 
though  there  seems  to  be  no  mti^ority  on  the  point, 
that  neither  the  ori^nal  alieoM,  nor  the  traosfecee 
from  him,  coold  be  rrqair^d  to  restore  money  which 
he  h«<'  ■-p'  ri*-  or  property  which  he  has  altnji  1  before 
the  bankruptcy,  and  without  notice  of  any  act  of 
bankruptcy  (or,  perhaps,  without  knowledge  of 
io«olren«r) ,  though  the  alienee  probably  is  liable  to 
aooomt  lor  taij  proceeds  winch  remain  m  his  bands 
at  the  time  of  fJio  bankruptcy — at  nny  rn»e.  if  the 
acquisition  by  him  of  thoi»«  proceeds  wn  an  bject  of 
the  gift  to  him  so  that  the  procee<ls  *  lh  [ir  ;  i  rly 
be  said  to  represent  the  gift.  And,  if  this  ia  the 
proper  view  cn  tlw  meaning  and  oooMqaenoes  of  the 
section,  the  incnnveniences  which  seem  to  have  been 
nppreherded  in  //)  re  Plat/er  would  not  occur. 
Ttiere  'a-  vi  In.  no  liardshij)  in  making  the  do:;!--  of  a 
voluntary  gift  surrender  what  rein.iins  in  hii  hands 
free  of  any  charge  or  equity.  If.  howewr,  this  is  not 
the  proper  construction  of  the  sectiooi  it  seems  difficult 
to  avoid  the  conclusion  that  *'  settlement"  ought  to  be 
undeistooii  t  o  mean  such  a  conveyance  or  transfer  as 
of  itself  limits  the  power  of  alienation  by  the  dauee 
and  so  preserves  the  fund,  rather  than  t )  n^oao  aome- 
fhiog  so  sagoe  aa  to  Im  aatitiied  by  a  gift  which  the 
dttnee  is  intendtd  or  expeoted  to  irep,  bnt  is  free  to 
alien.  The  dfcision,  however,  in  In  re  Phtyer  does 
not  sotjuj  to  have  beeu  expressly  tiuestioued  in  In  re 
Farnham  or  in  In  re  Carter  and  Kender'Une'  <  t'outrart, 
and  it  was  before  those  cases  followed,  though 
apparently  wltli  some  diiBoalty,  by  Tauglun 
WilHatiis,  .1..  in  Tn  r>  VamiKarf.  If  is  strange  that, 
although  somewiiat  similar  enactiueuts  have  existed 
in  Brtukruptcy  Acts  fiom  (1604)  I  Jac.  1.  c.  15,  s.  3, 
which  was  in  sub.4tanoe  re-enacted  by  6  Oeo.  4  o.  16, 
and  by  the  Bankruptcy  Act,  1849 (18 ft  13  Vict.  c.  106), 
there  wrre  hardly  any  decisions  npon  their  ooostme* 
tion.  Tlie  few  reported  cases  appear  to  be  three  or 
four  to  tht'  same  etlVct  as  Ki-n  -.inijinii  v.  r?(itrifJrr,  2  M. 
«)«.  rtel.  3tj.  where  L)rd  KUenborough  s»id  that  "the 
statute  had  not  the  word  money,  and  seemed  to  be 
confined  to  things  which  Wt^re  the  subject  of  OOnvoy- 
ance  and  capable  of  bemg  conveyed  or  proenred  to  DO 
conveyed;  and  th  it  tin  1  .r.nue  contended  for  would 
go  the  length  of  msikinjj  a  sou  liable  t<j  refund  every 
portion  of  money  given  to  bim  by  his  father  for  bis 
maintenance."  The  existing  enactment  dates  from 
1869,  and  wa«  not  the  sabject  of  judicial  eonstraclion 
until  fn  re  Player.  The  frustei-»  is  entitled  to  the  ordef 
for  which  h«  aslcs,  and  if  necesjary  there  must  b«  an 
inquiry  as  to  the  nedtlaee. 

Solicitors  for  trnstee,  G.  II.  Darker  t£  Sc»i. 

Solicitors  for  respondent,  Waiwmriyht,  FoUoekt  <fe  Co. 
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CoxruT  or  Affsal. 


SorriiAw  I'.  WiLCH. 


CocuT  OP  Appeau 


Prom  Q.  B.  Ih>.  ' 
(A.  L>.  Smith  ftod  Vaughaa 
 i»  LJJ.)  j 

SoPTiAir  w.  Welch. 


July  14. 


(a.) 


!  tMtnan — Separate  ettaU — Contmd  made  during 
tBMrhm  Liability  after  death  of  htuband — Form  of 
Judgment— Married  Women't  Proper^  Ad,  1882  (45 
dt  46  VicL  e.  75),  «.  1,  »ub'»€di<m  2. 

A  marrbi  vomun  mlmi  Mq  a  eoiiiNW<  htfcre  the 

patnng  of  the  Married  Wnmm't  Property  Ad,  1893, 
und  was  sued  ujioii  it  after  the  death  of  her  htuband. 

IffJii,  thut  fhr  form  of  tlif  Ju'lijmeiit  againal  her  mud 
limit  the  e.rffntion  t*/  tueh  property  at  during  her  eover- 
iHM  t(NM  Aer  teparate  prepertif  nei  tulifed  (o  any  fwfris- 
fion  ayai'nat  attti'-nyttion. 

Appeal  from  an  order  of  Chanaeli,  J.,  at  ohamb«r«. 

She  Mtkm  WWB  Immgllt  to  reoover  £273  7s.  2d. 
TOM  ttw»  pawdwoay  iwtw  UAda  by  tiw  dflfonduit, 
inm  %  mnrisd  wonnaa,  mai  upon  m  ooranHit  m  a 

mortgage  dood  exeoated  by  her  dnring  marriage. 
The  contriMjta  sued  on  were  Piittred  into  by  the 
defendmil  I  t  fore  the  passinj?  of  the  Married  Women's 
pMperty  Act,  18»3  (66     u7  Vict.  c.  The  action 

mm  oonuneiDoed  after  the  death  of  her  bosbaod.  Upon 
•n  ^ffdioation  lor  jodgment  under  order  14  the 
IBMter  gave  tlie  plaintifF leave  to  tiga  final  judgment 
in  the  ordinary  form.*  Channel],  J.,  upon  appeal, 
▼aried  the  order  of  the  master,  giving  leave  to  sign 
final  ju':!gment  against  tliH  ili.-fr'iniutif ,  i-xf-cuiiuii  to 
be  lituitea  to  rooh  property  us  during  her  coverture 
was  her  separate  property  not  subject  to  any  restraint 
on  anticipation,  unlcsi  by  reason  of  section  19  of  the 
Married  Women's  Pwpifty  Act,  1882,  fh*  prO|MrtT 
sboold  be  liabld  to  wwoalion  notwithifamiliiig  mob 
restriction. 


A.  PowfU,  for  the  plaintiff. — By  9<X!tion  1,  sub- 
section 2,  of  the  Married  Women's  Proi>erly  Act, 
1882,  a  married  w>  niiiii  ..An  render  heraelf  liable  in 
respect  of  and  to  the  extent  of  her  separata  property 
npOB  »«oilteot.  Tbia  is  a  personal  liability,  thoogb 
ezeontion  an  only  wmt  MtMoat  bar  separate  property : 
Boltby  V.  Hsdstim,  SB  v.  B.  68, 94  Q.  B.  D.  103 ;  Jay  ▼. 
IMrivton,  3ft  W.  R.  550, 25  Q.  B.  D.  467 ;  PeUon  r.  Harri- 
aon  (iVb.  1),  39  W.  R.  GS9,  [18911 2  O-  B.  422;  Pdton  v. 
Harriton  {Xu.  2),  [1S!»2]  1  a  B.  118,  40  W.  R.  Dig. 
181.  Before  the  Act  of  1882  this  liability  was  not  a 
personal  one:  Pike  Fitzgibbon,  29  W.  R.  551,  17 
Ob.  D.  454.  When  a  married  woman  becomes  dis- 
eofttt  she  ceases  to  have  separate  property,  and  the 
personal  liability  can  be  enforced  against  all  her 
property:  per  Llndley,  L.J.,  in  Holtby  v.  Jlodgton. 
The  order  of  CThanneli,  J.,  limiting  the  judgment  to 
the  form  sottled  in  SciU  v.  Morhy.  3()  W.  R.  67, 
20  Q.  I).  D.  120,  a«  in  the  case  of  a  married  woman  was 
wrong,  and  the  judgment  ought  to  be  iu  the  ordinary 
lonn.  This  question  cannot  arise  with  regard  to 
OOntrMSteBUiid*  br  *  lunied  woman  after  the  passing 
of  (be  UiiTied  weiiien*i  Property  Act,  1893,  Moaose 
by  section  1  (c)  of  that  Act  every  auch  contract  is 
enforceable  against  all  property  which  she  may  there- 
aftar  whilst  msoorert  be  posatosod  of. 

*  It  was  assumed  for  the  purposes  of  this  case  that 
at  ttie  date  of  the  oootnMti  tbe  dafendMit  had  aome 
feM  aeparate  property. 

(«.}  Bflported  bgr  W»  7«  Babkt,  Bsf., 


Ha alao refund  toMctt  v.  Taihir,  86  W.  S.  158, 
19 as. D. 7;  mod  Bamv.aMtmi,4iW.1Lm, 

[ISM]  2  Q.  B.  55a ;  Hood  Bam  T.  Btrictf  4«  W.  B. 
481,  [1896]  A.  C.  174. 

Woetton,  for  the  defendant— TTnder  the  Act  of  1882 
the  liftbilify  i:if  ji  inn.rnV.1  w  nirifir,  01. :y  ft  proprietary 
and  not  a  personal  liability  (per  Bowen,  L.J.,  in 
Scoit  ▼.  Morley ;  see  also  In  rt  Lynrt,  Ex  parte  Ltder 
A  Co.,  41  W.  B.  488.  [1893]  2  Q.  B.  113 ;  Ayle^fcrd  ». 
Ortat  WcBtem  Bailwau  Co.,  41  W.  R.  42,  [1892;  2 
Q.  B.  626),  or  if  the  liability  is  personal  it  is  subject  to 
the  limitations  imposed  by  the  Act— namely,  that  her 
free  separate  property  alone  can  be  taken  in  exeontioD. 
In  either  case  the  judgment  must  be  limited  to  ioch 
separate  profiorty  not  subject  to  a  restraint  on  an- 
ticipation as  the  married  woman  poeieased  danoe 
coverture.  It  ia  naoaanry  to  prove  that  the  married 
woman  iMdaapMWto  property  at  the  time  sha  ootflBsd 
Uito  tbe  oontnot :  PaHUer  Oumey,  35  W.  B.  760, 
19  Q.  B.  D.  .')19:  Sto.i.hm  v.  L^r,  39  W.  R.  4GT.  '"IS!?!" 
1  Q.  B.  001  :  llarn^'.n  v.  Harrison,  36  W.  K.  US, 
13  r.  D.  ISO.  This  shows  that  a  married  wom*a 
contracts  only  as  regards  her  free  s«parate  flotate.  and 
this  liability  aamui  ba  anlaigad  ogr  W  baaoiniBg 
discovert. 

A,  fOwtUt  in  reply,  rsleirad  to  Wfiittaker  v.  Kerthawt 
3»W.B.22.45aLD.SM. 

Our.  adv.  vnlt, 

July  14.— Yauohak  Willluis,  L.J.,  road  tbe 
following  judgment :  This  is  an  appeal  ftoaa  tha 
decision  of  Channel! ,  J.,  at  chambers,  given  oo 

appeal  from  the  order  of  Master  Manley  Rmith.  The 
actiojj  IS  brought  by  the  jilfiiiitrf  aj^Hinst  the 
defendant,  Lucy  Price  Welch,  a  widow,  to  re*Jov«r 
£273  7s.  2d.,  principal  and  interest,  due  on  three 
promissory  notes.  Two  of  such  notes  being  notes 
made  by  the  defendant  alone  during  coverture,  and 
the  other  note  being  a  joint  and  several  not*  signed 
by  the  defendant  and  her  husband  also  made  daring 
oovertnre.  Alternatively  there  is  in  respect  of  thv 
£100,  the  subject  of  the  last-mentioned  note,  a  claim 
ag'ainst  the  defendant  on  a  covenant  contained  in  a 
mortgage  deed  executed  by  the  defendant  and  her 
hnabaao.  The  notes  were  made  and  tbe  ooveoant 
waa  aaaontad  by  tba  deiandant  bofora  tiM  pswaing  ot 
tbe  Msrrted  Women*!  FropOTty  Act.  1698.  AppliealioB 
w;ls  II  ladp  bv  tbf'  pJaii'tifT  for  th'^  j n^^  frr-i.-int  under  order 
14.  T;i(j  liHfb-iiUjiut  put  in  an  atliilnvir  nttiting  that 
the  tiiiK^  slif  contracted  the  debt  sni  *!  i  ,r  mthis  ao'ion 
she  waa  a  married  woman,  and  that  the  debt  waa  in* 
currcd  by  her  in  respect  of  her  separate  estate  onlj^. 
Master  Man  ley  Smith  madaanordergivingthe  plaintiff 
laave  to  sign  j  udgment.  Tbe  defenchnt  appealed,  and 
Cbannell,  J.,  ordered  thr  judgment  signed 
under  Master  Mauley  Smith 'a  order  (which  was  a 
judgment  in  the  ordinary  forn:  ut  if  tlie  defendant 
had  been  a  feme  toie)  to  be  set  aside,  and  ord^ed  that 
tbe  plaintiff  should  be  at  liberty  to  si«i  j  udgment 
against  the  defendant  for  the  amount  iiuorsed  on  tbe 
writ  with  Interest  and  ooats,  and  tihat  as  regards  the 
defendant  such  sum  and  costs  be  payable  oat  of  her 
separate  property  as  thereinafter  mentioned  and  not 
otherwise,  and  that  execution  on  such  judgment 
should  be  limited  to  such  property  as  during  her 
ouveHure  was  her  separate  property  not  subject  to 
any  restraint  against  antioipataon,  unksa  aeotioa 
19  of  tbe  Married  Women'a  IVopatty  Aot,  1882.  tte 
property  should  ba  liable  to  execution  notwithstand- 
ing inch  resbiotion.  From  that  order  of  Channell, 
J.,  the  plaintiff  now  appeals  to  us.  It  was 
stated  in  ar^punent  and  not  denied  that  at  tbe  date 
of  the  making  of  tbe  promissory  notes  sued  oo 
ftad  of  tba  e»acntion  of  tiia  mott^igia  dood  tba 
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OoHBTOVAmAli* 


defemlaut  Lad    iiu   HPiiHriitH    ijst.itt/   not    Ruljj'w.t  to 

restz&iut  ftgaiost  anticipation.  Tlie  argument  before 
u  on  behalf  of  the  plaintiiF  vrat  that  the 
daatii  of  ^  tdb«  hndwid  b*Ti&g  put  n  wd  to 
tiw  mlndiit  OD  ■ntidpBtwo,  the  ptaintiff  in  an 

aetioB  roTtimmce*!  after  the  hns^mnd''?  (3f»ath  against 
Ilia  widow  wm  entitled  to  judgment  »^'n.iii«t  her  aa  a 
/erne  tolr,  and  not  in  the  Hrutt  v.  .1/  f-;Vi/  f  ir;u  as 
ordered  by  Chaauall,  J.  In  other  words,  it 
was  argued  on  behalf  of  the  plaintiff  that  a  married 
^man  who  daring  oOf«rtare  made  a  promiasoiy  note 
thereby  beauna  fha  panooal  dabtor  m  the  panoa  in 
whose  faronr  the  note  was  made,  and  that  the  reetraint 
on  anticipation  being  removed  by  the  death  of  the 
hnabaii  l  th<  j  luintifT  was  entitled  to  sue  the  widow  on 
the  notes  made  during  ooverture  aa  a  J'nw  .vdr  and  to 
have  the  ordinary  judgment  against  her  aa  such. 
Bat  in  mv  judgment  the  effect  of  the  death  of  the 
hnband  it  not  to  enlarge  the  right  which  tta  oraditor 
tharatofora  bad  Matnet  the  married  woman.  It 
aeema  to  me  dear  m>m  the  judgment  of  Kiy,  L.J., 
in  I'elloii  V.  /('iirji;;  (.Vo.  1),  which  was  the  judg- 
ment of  tbu  whoki  ouurt,  tliat  if  the  judgment  is,  oa  it 
was  in  that  case,  in  the  SyAt  v.  Murley  form,  such  a 
jodipient  cannot,  after  thedeathof  the  huabandaodthe 
ottannination  of  the  restraint  on  anticipation  consequent 
tiiereon,  ba  anionad  ataiaal  ueuuaElj  aa  to  iraioh 
during  oovertmra  die  waa  taatrainaafrwn  antietpation. 

It  may  bo  nrg-c-rl  W.p.t  thp  jmlg-TiiPTit  in  Prfton  v. 
IJurritvti  may  \:m  supporu^l  as  bttiiig  b.ised  on  the 
Sc(,tt  V.  .Vor/'  i/  form  of  the  judgment,  which  in  that 
case  was  sought  to  be  enforced  against  the  widow ; 
bot  I  think  it  is  dear  from  the  latter  part  of  the 
judgment  that  Kay>  meant  to  deoide  the  case 
nn  principle  nd  not  on  tiie  form  of  the  judgment. 
TT'  'leeins  to  me  to  put  it  quite  plainly  that  the 
M  irried  Women's  Property  Act  did  not  intend  to 
I  1  i-kl il<i  II  i!iarrifd  woman  by  a  contriict.  rntiTr'-l  ■.n'.o 
by  her  dunug  coverture  to  incur  any  liability  except 
ilk  iaei)€ct  of  and  to  the  extent  of  her  sepiurate 
pioiperty  bald  bjr  her  doting  coverture  without 
laa&aint  on  aatidpatioo,  or,  as  it  has  been  called, 
her  free  separate  propertv,  and  that  the  Act  did 
not  intend  to  make  lisme  on  sncb  a  contract 
during  coverturo,  or  cii  n  nt  ohtnined  in  an 

action  brought  to  recover  a  debt  ansiug  on  such  a 
contract,  property  acquired  by  hor  aft-i-r  the  death 
of  her  husband,  nor  any  property,  though  separate 
property,  as  to  which  during  oovertara  she  was 
rasteained  from  antiaipation.  This  ooostrootion  of 
the  Marrifld  Women'a  Property  Act  aooorda  with 
the  jui^LTi  rnt  nf  the  Divisional  Court  in  Brrhtt  v. 
Tatker,  and  m  particular  the  judgment  of  Wills,  J. 
This  construction  of  the  .\ct  also  accords  with  the 
view  expressed  by  the  Ciourt  of  iuopoal  in  Scott  v. 
MoAtjf  that  the  Married  WonBaB*a  Property  Act  is  a 
nav  pirafiiion  impftt'T^  vpon  ■  marrir-d  woman's 
aeparato  eatate  a  HabiHty  at  law  correiti>nnding  to  the 
liability  that  hf  foTf  oould  only  be  produced  by  pro- 
ceedings in  equity,  which  took  the  form  of  a  d»>clara- 
tion  charging  her  separate  estate  with  the  riu  i  int  of 
the  debt:  see  the  judgment  of  Lord  Esber,  M.U. 
At  oomnum  law »  mamed  woman  dvring  oovotare 
ooold  not  MSMoaUy  enter  into  anj  oonfenott  and 
Bowan,  L.J.,  saya  tiiat  tina  UaUUtf  of  a  mwried 
woman  upon  her  contracts  is  the  creation  of  the 
section  (section  1,  sub-section  2,  of  the  Marrii-d 
%S  omen's  Property  Act,  1882),  and,  as  the  section 
begins  by  limiting  her  liability  to  the  extent  of  her 
aeparate  property,  so  it  closes  it  by  repeating 
that  satisfaction  is  onl^  to  be  obtained  out  of  her 
aeparate  property.  Uaeemato  me  that  this  dearly 
means  the  separate  property  which  the  Act  hais 
enabled  her  to  charge  by  her  otmtraots  dating 
illy  her  fiaa  asparato  propavty  <nnMtt 


by  her  at  the  date  of  such  contrfn  t:  ur  coiiiing;  t  t  h^r 
during  coverture.  The  cases  of  J'allUer  v.  Gurney 
and  TeUey  v.  QrHtSk,  36  W.  B.  96,  which  deoide 
that  a  aaaniad  woman  who  haa  no  separate  iiioiiactj 
ia  inoapalile  of  entering  into  a  oonteaot  at  all,  also  go 
to  show  that  the  only  contracts  which  the  Slarried 
Women's  Property  Act,  1882.  enabled  a  married 
wnninii  to  ma'/^ri  iluriii^  ri  i  viTturi)  i\.Tt-  contracts 
atl'ecting  her  free  sefLtirtito  ^irojiiTly  Leld  by  her  as 
such  during  coverture. 

The  only  authority  which  at  all  conflicts  with  thia 
continuous  line  of  cases  is  IToltby  v.  Uotlgton,  or 
rather  the  didttm  of  Lindley,  L.J.,  in  bis  judgma^ 
in  that  case  to  the  effect  that  separate  propertj 
thid  hIic  'the  wife)  is  restrained  from  anticipating, 
whicli  cannot  be  got  at  in  any  way  while  her  hns- 
band  is  living,  becomes  iinaiediately  subject  to  the 
judgment  as  soon  as  be  is  dead*  The  judgment  itself 
in  Hultly  V.  Hoilgton  inrdlvad  do  aocb  proposition. 
The  hnabaod  in  that  ease  was  alive,  and  tiie  oolj 
question  in  the  case  was  whetiier  a  judgment  obtained 
against  a  married  woman  in  her  husbati  l's  I'f -tima 
Bubstantially  in  the  Scott  v.  Morlrij  form  iu  an  action 
on  a  contract  made  by  her  during  coverture  oould  be 
enforced  by  a  garnishee  order  under  ord.  45,  r.  1, 
attaeliing  a  iudgment  debt  due  on  a  jodgmmt 
zeoofaiea  by  her  in  an  aotion  for  maliounia  pmoaaan 
fton  brought  by  her  during  oovertara.  Two  points 
were  argued.  Fir^t,  it  was  said  that  the  Judgment 
against  the  marrifd  woman  only  created  a  pro- 
prietary liability,  and  that  such  a  judgment  was  not 
A  judgment  or  order  for  the  payment  of  money  within 
the  meaning  of  those  words  in  ord.  45,  I.  1,  and 
farther,  tliat  the  |adjpnent  did  not  make  a  nuHriad 
woman  a  debtor  witlm  the  meaninf^  of  that  order; 
but  the  court  decided  that  such  a  judgment  was  a 
judgment  for  the  payment  of  money,  and  that  the 
Lij  lirried  woman  was  a  debtorpersnnnUy  liable,  although 
execution  was  limited  to  her  separate  estate.  Seooudly, 
it  was  turned  that  the  judgment  obtained  by  the  married 
woman  didnotoreateadebt  due  to  her,lnitonly  gave  her 
damages  as  part  of  her  separate  ertata.  The  court 
hdd  uat  the  judgment  created  an  attachable  debt. 
There  is  nothing  in  this  judgment,  or  in  the  finding 
that  a  marriea  woman  is  un  i*  r  such  a  oontraot  a 
personal  debtor,  inconsistent  eitber  with  the  limita- 
tion of  the  contracting  power  of  a  married  woman  or 
with  the  Uimtation  of  the  satisfaction  of  damagea 
recovered  against  her  to  aeparate  property  coming  to 
her  possoasion  daniig  oovwture,  which  seems  to  me 
to  be  the  UmitattDBt  established  by  the  cases  to 
which  I  have  called  attention. 

The  caae  of  HoUby  v.  Hculijum  was  followed  iu  i'rUon 
V.  Harrison  (.Vo.  2)  by  Lopes  and  Kay,  LJJ.,  a  case 
in  which  it  was  held  that  a  judgment  against  a 
married  woman  is  a  personal  one  althoasfa  enforaeafala 
against  lier  aeparate  aetata  onlj,  and  uat  eoata  dm 
to  a  married  woman  in  leapeot  el  an  iBterioeototT 
application  might  be  satisfied  by  an  order  for  setoff 
under  ord.  65,  r.  27  (21),  of  coats  due  from  the  married 
woman  under  a  judgment  in  tho  Smtt  v.  Morlfi/  form. 
FeJton  V.  Harriton  {No.  1)  was  cited,  but  neither 
Lopee,  L.J.,  nor  Eay,  L.J.,  seems  to  have  considered 
tliat  oaaa  inoouistent  with  HotU^  r.  Hmigtm,  It  ia 
fortlier  to  be  obeerved  that  both  in  Pdton  t.  Barrimm 
and  in  HeckeU  v.  Tn.iker  thr  ii:r5f»tnent  in  the  Scott  v. 
Murlry  form  was  obtained  in  au  action  brought  after 
the  dnath  of  hnr  husband.  Having  thu^;  ku;i>'  through 
the  authorities,  I  have  come  to  the  conclusion  that 
the  order  of  Ohannell,  J.,  was  right  in  princifde 
—that  is  to  mst  that  the  8cM  v.  Marku  form  ia  the 
right  form  of  judgment  whenever  tlie  action  fa 
brought  on  a  contract  made  by  a  married  woman 
before  the  Act  of  1893  during  coverture ;  but  a  diffi- 

od^  ailiea  in  Ihia  aaM^  baoama  oowl  for  Mil. 
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Welch  admitted  before  us  that  he  could  uot  take 
the  poiat  that  there  ought  to  be  no  jod^oMnt 
afpdnst  bit  dient  because  he  had  admitted  Mtee 
the  roaster  eod  tbe  judge  tbet  in  ioiiie  fatm 
judgiiieot  tnnst  go,  emd  on  the  fatrte  si  tteted  in 
argumput  thpre  was  no  fren  separate  estate  at  the 
date  of  the  ointracts — viz.,  the  promissory  notes— by 
TOUon  of  all  tbe  wife's  property  being  subject  to 
veitnint  egaiiuit  entioipatioii.  It  is  siid  that  this 
makfli  A  Seatt  t.  JSforinf  fonn  of  judgmeot  impoasible, 
and  that  therefoT p  thp  judgoient  muHt,  on  the  admis- 
sion that  there  muat  be  iudgmt^ut,  be  iu  the  ordinary 
form ;  but  I  do  not  think  wi*  uuf^lit  on  this  to  order 
judgment  in  the  ordinary  form.  I  think  the  defen- 
dant's counsel  has  only  precluded  himself  from  settiog 
up  tbe  fact  that  at  the  date  of  the  ullcged  contmrts 
there  was  no  free  separate  estate  and  claiming  judg- 
ment for  the  defendant  M  w*«  enooasifiiliy  ollHllied  in 
TdUy  V.  Urijith. 

A.  L  Smith,  L.J.— l  agr(v>.  and  only  wish  to  add 
tUe,  tiiftt  the  fact  of  a  married  women  booomiogf 
dleeovflft  doee  not  extend  her  liaUiity  npon  ft  eontract 


mede  by  hfr  during  coverture  beCove  the  pMSiog  of 
the  MaEiiad  Woom'e  Praperty  Aet.  1893. 

J|»jmb2  litMiitiMdL 

Solicitors  for  the  plainti£F,  Stock  tt  Slater. 
fiolidton  for  the  defendant^  Zayfon,  Sontt  Jt  Ltudon. 


From  Q.  B.  Biv.  \ 
(A.  L.  Smith  and  V'aughan  '  Jul;  b. 

WUlUtiM,L.JJ.)  ) 

IflX  Asn  THE  BKTtsToy  RniswKRY  Co.  {ApptUanta) 
V.  Justices  ^oh  tub  City  of  Nottinouam 

Lianniiiff  hue  — Licence — Beer  licence — "Ileal  rtsidmt 
holder  and  oixupier" — Beerhutm  Act,  lH-kO  (3  db  A 
Vkt.  e,  61),  «.  1. 

liy  sedion  1  o/  the  Beerhotlte  Ad,  1840,  Xo  licence 
to  $tU  beer  or  cider  by  retail  .  .  .  thall  be  granted 
Ukany  perton  who  shall  not  he  ih«  ntU  r^dtnt  holder 
and  occuTiier  of  the  dweilitiff-houte  in  whith  he  ^ull 
applif  to  he  lieeiue^" 

I  hid,  that  the  jH't  llml  ihf  ttjtplicant  for  a  Lfcr  licence 
in  respect  of  a  dwell lufi-house  is  fntid  a  salary  by 
hrewers,  and  has  to  pay  over  to  them  the  }trnfits  made 
tipon  the  idle  of  the  6eer,  cbos  not  of  tiself  in  law  jireven  t 
him  from  being  the  '*  real  resident  holder  and  occupier  " 
of  the  hotm. 

Appflel  from  the  decision  of  a  Divisional  Court  upon 
a  spocial  case  stated  by  tho  quarter  sessions  for  the 
county  if  \i)Uingham  on  an  h:  jn  :il  aj^ainst  a  refusal 
by  the  responticuts,  the  licensing  justices,  to  grant 
to  the  appeliaiit,  Eliz4  Nis,  a  renewal  certificate  to 
ai^ly  fur  end  hold  eu  exdae  Jiceooe  to  sell  beer  by 
retail  to  be  oooioined  off  the  pretnisos,  79,  Dam»< 
Agnea-street,  NottiDpham.  The  licensiug  justices  on 
thu  Oth  of  October,  18!fS,  refused  to  grant  tbe  renewal 
on  the  ground  tbat  Xix  was  uot  the  real  resident 
holder  aud  occupier  of  the  premisee  within  the  neaaiog 
of  the  Beerhouae  Act,  1840.  The  qiuuter  iMiioos 
diimissed  the  appeal  subject  to  a  ca^o. 

Tbe  case  8tat«-d  that  at  the  hearinf^  of  the  nppful 
the  facts  as  to  the  holding  and  oct;upatiou  of  Eli/a 
Nix  were  proved     follows  :  The  premises  iu  question 

((I.)  Rpporttid  by  W.  i^.  BAKftV,  Esq.,  HurritiUir- 
at-Law. 


were  a  dwelling-house  and  shop.  Eliz<i  Nix  badbseo 
in  possenion  of  the  premisee  since  the  20th  oi 
December,  1897.  during  the  whole  of  which  tim«ih« 
held  a  lioenoe  in  reipiaot  of  the  premises.  Upon 
taking  possession  of  the  premises  she  paid  s 
valuation  amounting  to  £20  to  tbe  former  toisct 
aud  licensee.  Sb^  bad  been  a  woekly  tenant  d 
tbe  Beeston  Brewery  Co.  since  she  first  entered  tk« 
premises  at  a  rent  of  8i.  a  week,  sooh  rent  being  daly 
paid  by  her,  and  on  the  5th  of  Ootober,  1888,  rise 
siill  continu'^1  s  n  h  tenant.  At  the  hearing  Wor<^*b« 
licOTising  juhLius  a  ahe  refused  to  produce  any  r<?H>'.pt 
for  rent  alleged  to  have  been  paid  by  her  from  tisit 
to  time  in  respect  of  the  premises,  and  aha  atated  t^t 
she  had  no  written  agreement  of  tenancy.  Rie  hsd 
always  lived  and  slept  in  tbe  premia«i«,  occnpyi.'if. 
t  'gcther  with  her  family,  the  whole  of  the  dtvelliu:^- 
house,  and  had  complete  control  over  the  satue.  S^je 
had  paid  in  reepect  of  tbe  premii^^  poor  rtit»  u 
assessed.  She  sold  in  the  shop  tbe  beer  of  the  Beeston 
Brewery  Co.,  who  were  the  ownera  ol  the  pceaisfB, 
andahe  reoefred  a  ealary  of  12e.  a  wMk  froei  tbt 
company  fri  polling  their  beer  as  their  managssr  snd 
servant,  and  accounted  to  tbe  comp&uy  for  the  profit* 
made  upon  the  beer  so  sold  by  her  on  their  acootrnt. 
She  continued  eo  to  aall  the  beer  of  tlia  eoMpeqr  «p 
to  the  5th  of  Deoember,  1898,  elter  whioh  Isle  As 
carried  on  business  for  and  on  account  of  herv?lf. 

Upon  the  abfjve  factti  the  quart*?r  ses-tions  wer«  of 
opinion  that  Eliza Kix  was  uot  iu  law  the  real  r^deiit 
holder  and  occupier  of  tbe  premises  upon  tbe  5th  of 
Outobt^r,  1898,  upon  tbe  ground  tbat,  instead  of 
TCoeiving  the  profits  of  the  bosineea,  she  received  s 
■alary  and  had  to  account  to  the  company  iai  sll 
moneys  rect  ivei  as  aforesaid,  and  they  i  onfirrued  tin 
liecisiou  ut  tbe  iic^ueing  justices  on  tbat  ground. 

The  question  for  the  opiidon  of  the  coort  w%« 
whether  the  quarter  eeuionB  were  right  in  lav  is 
holding  tbat  upon  the  above  faela  BKsa  Mix  was  not 
the  m!  r.  ■  i  !-t  bolder  and  occupier  of  the  premi*-* 
withiii  lilt:  uit  fining  of  the  Beerhotise  Act,  1S40.  li 
the  Divnsional  Court  Grantham,  J.,  was  cf  opinii/t 
that  upon  the  facts  stated  Eliza  Nix  was  the  rwi 
reaident  holder  and  occupier  of  the  premises  witUa 
tbe  meaning  of  the  Act,  while  Lawrence,  J.,  was  d 
opinion  that  she  was  not.  In  the  result  the  deciaios 
of  the  quarter  sessions  stood  affirine<i. 

Tbe  appellantM  apj^ealed  to  the  Court  of  Appeal. 


Hugo  Youngt  U'^'  ( U.  Steveueon  and  1*.  Li»£fi 
with  bim),  for  the  appdyUmta.— The  faela  aa  fonad  is 

the  case  show  that  Nix  was  the  real  ro>i  leiit  hol'w 
and  occupier  or  the  premises  within  the  meaning  of 
section  1  of  tbe  Beerhouse  Act,  ls40.  Tli«  word 
"real"  is  used  in  contradistinction  to  a  shasi 
rf  sidt  noe ;  "  rirsident "  means  that  the  licensed  p^toa 
must  sleep  on  tbe  premisea  {Beg  .  v.  Allmey,  35  J.  P. 
534;  Reg.  V.Manchester  JutUces,  ante,  p.  410,  [ISW" 
1  Q.  B.  571);  and  "  h-  li*'  r means  tenant.  Nixwm 
cl<i»arly  the  **  occupier  "  aa  she  paid  the  poor  rates  aoi'. 
had  complete  control  ever  the  premises.  Section  4  <^ 
the  Act  uses  the  words  "realreeidentinandocwmiwo< 
the  dwelling- house  "  ;  and  seolion  3  of  the  Bt^nuwet: 
Act,  IS.'tO,  uses  tbe  woid  *' houM  h  '.^  r."  A!I  tht« 
esprctisions  convey  tbe  frauie  mt-aninj;.  Tte 'juart^r 
aecMiions  have  li-  Id  tbat  a  person  who  is  in  fact  tbe  t**l 
resident  holder  aud  occupier  of  the  preniieei  oeetes  t<' 
be  so  in  law  if  he  or  she  is  not  intereated  in  the  pixt£t<i 
ari.-ing  from  tbe  sale  of  the  b«er  on  the  premises 
Thjit  proposition  ctunot  be  supported.  Tb* 
debtinaiion  i^f  the  piotitsof  the  business  raiiiiOt  afT'^'t 
the  question  whether  the  licensed  person  it  tbe  real 
reaident  bolder  or  ooonpiar. 

W,  ApfHtion^  {t»  Che  teapondent^— The  qnarttr 
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Masioiu  baTe  allirmed  the  tindiog  of  the  iioensino; 
"■"^^ —  that  Nix  WM  not  the  real  resident  holder  and 


•  of  the  pmakm,  though  they  have  given  a 
wtmg  ivaaon  for  their  finding.   Their  finding  i»  a 

finding  of  f  i  f  and  cannot  be  overruleil  in  this  court. 
AtsQUiing,  however,  that  the  quarter  iewions  treated 
the  question  a«  one  of  law*  m  mere  manager  or 
aervant  of  the  hnwtxj  oommonr*  who  has  no  voioe  in 
the  managmnoit  of  the  oa&m,  U  not  the  r««I 
rwidpnt  lioMer  aud  occupier  within  the  nu-atiiDg  of 
the  BetrLousfl  Act,  1810.  Section  1  saja  that  uu 
licence  to  "  eell  "  beer  nhall  be  granted  to  any  person 
wbo  ia  not  the  "  real  resident  holder  or  oooopier." 
Ibon  wotda  show  that  the  person  to  be  lioenied  must 
•lU  tfw  bear  on  hia  own  account.  Section  H  confirms 
this.  The  Legislature  intended  thiit  thu  licensed 
person  should  carry  on  bis  own  busiutss  on  tho 
premises.   The  quarter  scsiiuns  were  tbeiefoxo  righL 

Uugo  i'ottni/t  Q,C\t  replied. 

A.  L.  Sritrir  L.J.--Tt  seews  to  mo  that  the  only 
difficulty  iu  siiia  caao  arises  from  tho  way  in  which 
■be  ca«e  has  been  stated.  Tho  qupstion  arises  upon 
tection  1  of  the  Beerhouse  Act,  1840,  which  provides 
UMfnolimneetoaellbeer  .  .  .  shall  be  gnuted 
to  muf  panon  who  ahall  not  be  the  real  resident 
hdder  and  occupier  of  the  dwelling-bouge."  The 
riHiiuiug  of  that  t-nactment  ia  that  tho  license»i  mu.st 
U»  the  real  resident  householder  and  ucuupier  of  the 
iwelling-hcase.  Whether  a  person  is  the  real  resident 
householder  and  occupier  of  the  dweUins-hoose  is  n 
qoflitibn  of  feet  in  eacn  case  and  not  of  law,  and.  as 
wss  pointed  out  by  my  brother  Williams  during  V.w. 
argument,  settiou  j — now  repealed,  though  that  is 
itumateriiil  fcr  this  purpose — distinctly  recognises 
that  the  question  is  one  of  fact.  If  I  did  not  feel 
mys«1f  embarrassed  by  the  way  in  wluali  file  case  is 
stated,  I  should  s&y  that  thero  was  evidence  before 
the  justices  upon  which  they  t  ould  flud  that  Nix  was 
act  the  real  resident  houaehoUier  and  occupier  of  the 
dwellifig-house.  But  that  is  not  the  queetion  put  to 
us.  We  can  only  give  judgment  upon  the  facts  as 
atatfldt  and  it  is  not  for  as  to  draw  infert-n  <  s  of 
fcct.  The  quarter  scions  must  find  the  fiiuta. 
The  quarter  sessions  have  found  that  the  facts  as 
to  tiie  holding  and  occupation  were  proved  as 
stated  in  the  case.  Those  facia  are  that  Nix,  upon 
taking  possessun  jpaid  n  vnhuttion  of  £20  to  the 
foneer  tenant  Sbe  wee  n  weddy  tenut  to  the 
brewery  c  mpany  at  a  rent  of  8«.  a  week,  and  on  the 
5th  of  Uciober,  1S9S,  she  still  continued  such  tenant. 
The  quarter  sessions  have  .stated  that  as  a  fact,  and 
have  not  fovod  the  tenant^  to  be  a  sham>  Why  the 
qittctar  teadooa  go  on  to  state  that  she  nftned  to 
ptodooe  any  receipt  for  rmt  "  alleged  to  have  been 
pdd**  I  cannot  conceive,  because  they  have  already 
I  Kind  that  the  rent  wiw  duly  paid.  Then  the  ca«e 
iiuds  that  Nix  always  lived  and  slept  there,  occupy- 
iog  the  whole  of  the  premises,  and  having  oomplete 
oontx«d  onx  tiiem  j  she  paid  the  poor  rates  ;  and  she 
nosived  a  selafy  ol  12b.  a  week  from  the  brewery 
ccmpany.  Those  facts  are  all  evidence  that  Ni  v  s  is 
tko  real  resident  holder  and  occupier ;  aud  I  agree 
with  the  Queen's  Bench  in  Jif^.  v,  Alhney  and  Reij.  v. 
itunrhtiUr  Justiea  that  the  object  of  the  Legislatace 
li  to  ensure  that  the  Homsee  shall  be  actually  resident 
in  and  in  occupatiori  of  house.  Tint  haviiig' 
foond  th  ose  facts,  tht  quarter  st-ssious  go  OU 
t'j  state  that  upon  tho  above  factB  thoy  were 
oi  opinion  that  Nix  was  not  in  law  the  real 
resident  holder  and  occupier  ol  tbe  ptemiies  upou 
thefith  day  of  October,  1898,  upon  tho  ground  that 
Uitnd  of  teosiviog  the  profits  of  the  business  she 
Motired  *  aaiery  eiid  had  to  eflooont  to  tb,e  oompeny 


for  all  moneys  received  as  aforesaid,  and  they  con- 
firmed the  dedaion  of  the  lioenslttg  jnstioeB  on  that 

ground  ;  and  they  ask  the  court  to  say  whether  they 
wore  right  "  in  law  "  in  holding  that  upon  those  facts 
Nix  was  not  tho  r  rid  r;  *ident  holder  and  ri  j  i-  i<  r  it 
the  premises  within  the  meaning  of  the  Beerhouse 
Act  of  1840.  In  my  opinion  that  is  not  a  good 
nonnd  for  the  decision.  If  Nix  was  on  the  faots 
wo  Teal  resident  bolder  and  occupier  of  the  premises, 
the  mere  f:ict  that  she  hiiuded  over  the  profits  on  the 
Hale  of  the  beer  tu  the  coiupauy  did  not  make  her  the 
lees  the  real  resident  holder  and  occupier.  Therefore 
I  agree  with  Ihe  view  taken  by  Qrautham,  J.,  entirely 
on  eoootttti  of  tbe  way  the  case  was  stated,  l^or  these 
rsMoni  I  tliiak  thnfe  the  appeal  should  be  allowed. 

Vauohan  Williams,  L.J.— I  am  of  the  sanm 
opinion.  It  ia  provided  by  section  1  of  tl>o  Beer- 
house Act,  1840,  that  uo  licence  to  st  11  l>eer  shall  be 

granted  to  any  person  who  is  not  the  resident 
older  and  occupier  of  the  dwelling-bonsoii  In  my 
judgment  the  applicant  for  the  licence  must  there- 
fore be  the  real  retidect  holder  and  occupier 
of  the  dwelling-house  where  it  is  proposed  to  sell 
beer,  not  in  form  only,  but  also  in  substance,  and 
the  question  whether  the  applicant  is  such  a  holder 
and  oooupisr  is  n  qneetton  of  fMt  in  mck  oasot  In 
my  judgment  there  WM  eniple  eridenee  in  ^Is  ease 
upon  which  the  licensing  justices  were  entitled  to 
come  to  the  conclusion  that  Eliza  Nix  was  not  the 
real  resident  holder  and  occupier  of  tho  house  in 
question*  Ixnay  point  oat  before  I  pass  on  that  the 
words  "ifddent  iu>lder  and  ocoapirr"  ars  not  a 
lengthy  way  of  stating  that  the  applicant  must  be  the 
occupier  of  the  bouse.  They  constitute  three  difTer- 
cnt  essentials  to  the  qaalificatiou  to  bold  the  licence. 
The  applicant  must  M  resident  on  the  premises  and 
must  be  the  holder  and  oeeopier  of  them  in  aubstanoe 
and  in  fact.  A  man  may  well  be  resident  on  the 
premises  without  being  either  the  holder  or  the 
oct  ui  it  r  of  them  witbiu  the  meaning  of  tho  section. 
That  btiug  the  state  uf  thiugs,  aud  the  licensing 
justices  having  decided  that  Nix  was  not  the  leel 
resident  holder  and  oooopier  of  the  prenise^  am 
appeal  was  btongbt  to  qoaitwr  sesnons.  Tfie  qnarter 
SI  sRi  nq  ufrinu  1  the  dedaion  of  the  licensing  justices, 
not  aa  a  couclusion  of  fact,  but  upon  the  ground  that 
Nix,  instead  of  reoeiving  tbu  profits  from  tho 
sale  of  the  beer  reoeivea  a  salary,  and  had  to 
aoeonnt  to  the  brewery  company  for  all  moneys 
received,  at  d  that  this  aa  a  matter  of  law  prevented 
her  from  btiug  tho  real  resident  bolder  and  occupier, 
lu  my  opinion  the  quarter  sessions  were  wr  m 
that  conclusion.  The  fact  that  Nix  received  a  salary 
•nd  Was  accountable  to  the  oompany  for  the  profits 
does  not  of  itself  in  law  negative  her  being  in 
subAtanoe  and  in  fact  the  real  resident  bolder  and 
L  ipier.  Our  duty  upon  th(i  civso  an  at;vt':l  is  to 
answer  the  qumtion  put  to  ua  by  the  quarter  sessions, 
and  we  mnsk  eiuwcr  that  qowtufli  ia  tbe  nsgsHm 


Jppial  aUowtd, 

Solicitors  for  the  anplUnf a,  K  O$balde$ton  d  Ott,, 

for  Orttn  tfc  lVtU»m$f  Nottingham. 

SoUdtois  for  NOMKident,  T,  B,  Jt  IF.  NtUon,  for 
W,  T,  OatiurighA,  Nottingham. 
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From  Q.  B.  Div.  \ 
(A.  L.  Bmitb,  Yaughan  Williama, 

and  Rotufr,  L.JJ.)  j 

PuxTXs  V,  "  BT&Air«  ov  Dover  "  Snmnnxv  CSo. 

(LWITED).  (a.) 

Ship  —  Sea 

*'Patia^  homc"—Jim!hant  Skimping  Act,  18W  (57 
wrid.€.«0),$.  IBB,  mA-mU^  2  (0).  ^ 

By  ieciion  18G  (/  the  Merchant  Shipping  Act,  1894, 
when  ihr  service  of  any  aeaman  bdwging  to  anjf  BriHth 
thip  imninates  at  any  port  out  of  her  Majetly't  dominium, 
the  matter  ihallt  a»  <meof  several  aW  ruativet,  {by  tuh- 
tedkeu  2  (o)  )  "provide  him  with  <i  jKitsage  home." 

Held,  that  a  " pamige  hmr"  vifdni^  n  pottage  to  the 
fori  in  her  Majesty' t  dominions  at  which  the  teamaHvat 
vri'jiwUy  shipped,  or  tomeportimtiu  UtdkiKiiigiun 
tujrctd  to  by  him. 

Dicta  ill  Edwards  v.  8teel,  ¥000*,  ft  Oow,  45  IF.  J{ 
[1897]  2  Q.  B.  327,  folhurd. 


Appeal  by  the  defeDdanta  from  the  ja4smeiit  of 
Matheir,  J.;  npottad  in  [1899]  1  a  K  38.  4  Com. 
Om.  1. 

The  wrikn  wm  brought  to  recover  £l  5».  ad.  for 
paeoage  and  maintenance  money  under  aeotion  186, 
8ub-8<ctiou  2  (.),  of  tbe  M^ohant  Sbippuuc  Act. 
1894.*  ftr^ 

Tbe  facta  were  a«  follows :  Tbe  ylMntiflr  ^t$»  » tw- 
fOing  fireman,  and  the  defendanto  were  «b«  owners 
01  the  steamship  StraUt  0/  Dover.  On  tb  -  l^th  of 
January,  1898,  the  plaintUP  shipped  on  I  nr  i  The 

Straits  of  Dover  Newport,  Monmouth,  as  firi  ii  hu, 
under  articles  of  agreement  of  that  dato,  wherein  the 
plHlritifP's  biirlijliice  was  described  &B  ETerlady, 
Haddington,  hia  port  of  eugagemflnfc  •ddien  as 
4.  Windmill-street,  Nowport,  and  his  bomeaddreM  as 
90,  fioseley-driTi,  DeonutaD,  Oksgow,  and  tbe 
intended  voyage  WM  dMerfbed  M  being  "  Newport 
to  Bio  de  Janeiro  and  (or)  any  porta  or  places  within 
the  hmitu  of  73deg.  N.  and  WJdeg.  8.  latitude,  the 
niaxiniam  time  to  be  one  year's  trading  in  any 
rotation  and  to  end  in  the  Unitetl  Kingdom  or 
Continent  of  Europe  between  tbe  Elbe  and  Brest 
(inolusiTe)  at  master's  optioii."  Tbe  plaintiff  served 
on  board  the  vessel  on  the  ytfftf^  oootomplated, 
whioh  «od«d  on  tbe  9th  of  May,  1898,  U  * 
iriiiah  ii  between  tbe  Elbe  and  Brest. 
On  the  twmiuation  of  the  voyage 


*  Section  of  the  Merchant  Shipping  Act,  1894: 
*•(!)  In  the  following  cases,  namely:  .  .  . 
(6)  where  the  ssrvioe  of  any  seaman  or  apprentice 
mlanging  to  any  British  ibip  terminated  at  any  jiort 
out  ot  her  Majesty's  dominions  the  master  sbull  givo 
to  that  seammi  or  apprentice  a  certificate^  of  discharj^o 
in  R  form  apjiroved  by  the  Board  of  Trjtde,  and  in 
tbf  cjian  i.t  jiTi_Y  c<-rtil:i:n'c.l  i.tlicer  who«e  certificate  he 
has  reUined  shall  retora  aucU  oertihcato  to  him.  (2) 
The  master  ib«U  tkot  besides  i)aying  the  wages  to 
l^icb  the  ■ilMBun  or  apiiinDtiae  is  entitled,  either  (a) 
pravioA  Uni  ivilb  adequate  employment  ou  board 
some  other  British  ship  bound  to  the  port  in  her 
Mi»j«!ty'a  dominions  at  wliich  he  wa«  originally 
shipj  '-  i  :  r  tn  II  port  in  thi'  IHited  Kingdom  agreed 
to  by  the  aeauian,  or  (b)  furmsh  the  means  of  sending 
hint  back  to  aooM  tnch  port,  or  (c)  provide  him  with 
•  paasage  home,  or  {d}  deiwait  with  tlM  oooiuJar 
officer  or  merohaott  as  aforeaaid  snob  a  sum  of  money 
at  is  by  the  officer  or  mrrphfiuts  deemed  sufEcient  to 
defray  the  expenses  of  liia  maintenance  and  paasage 
home." 

(0.)  B«ported  hj  W,  F.  Babht»  BuMm- 
at>LBw« 


off  the  crew  at  Antw«»rp,  and  in  addition  to  thaii 
wages  tendered,  in  the  manner  provided  by  the 
Merchant  Shipinng  Act,  1  s»4,  to  each  member  of  tb« 
crew  the  ram  M  12a.  QiL  for  the  purpose  of  providing 
him  with  •  patMge  to  Httwioh,  togiErther  with  msia- 
tenaaoft  on  Hhm  paaaage.    All  tbe  members  of  tbe 

crew  accoptpd  this  stn.i  fxcept  the  plaintiff,  who 
refused  to  a<.cept  either  l.u  wages  or  his  passage  and 
maint/^nance  money  unless  he  were  paid  in  respect  of 
the  latter  suiticient  to  enable  him  to  prt>oeed  to 
Newport,  and  claimed  in  respect  of  such  paam^ 
money  aod  maintenance  £1  te.  3d.,  whioh  the  nnitw 
rafued  to  pay.  Tha  wagea  dm  to  tbe  plahitHr  ware 
remitted  in  Uie  ordinary  cotirse  to  tbe  Mercantile 
Marine  Office  at  Newport,  where  they  were  recd?ed 
by  him.  It  whs  nti;rf  ei  th  it  the  8um«  of  12s.  6d.  and 
£1  6s.  3d.  were  proper  sums  to  provide  the  plaintiff 
with  parage  money  and  maintenance  from  Ant- 
werp to  Harwich^  and  from  Antwerp  to  Nawpori 
reepectively. 

M^ew,  J.,  held  that,  as  the  master  had  electe^i  to 
provide  the  plaintiffwitbapassagehome  under  chiuss 
(<■).  he  was  bound  to  provide  the  plaintiff  with  a 
jiassage  to  the  port  at  which  be  wa«  shipped.  He 
th  erufore  ga«»  jwOgnMit  lov tha  plaintiff  lor  £1  At.  U. 
claimed. 

Joseph  Walton,  Q.C,  and  Lewis  Noad,  for  the 
defendants. — The  words  "passage  home"  in  sectioo 
1  ^B,  sab-seotion  2  (c),  of  the  MarBhant  SQiipping  Act, 
1894,  mean  a  passage  to  a  boma  port— that  is,  a  port 

in  the  seaman's  countiy.  Clauses  {<t)  and  {D  r.Ai  r  to 
tbe  port  at  which  the  seaman  was  originally  tiiiippe>i 
or  a  port  in  the  Ur  itt  i  Kiur^  irnu  agreed  to  bj' the 
seaman.  The  language  of  clause  (c)  is  purpoeely 
altered,  and  does  not  refer  to  the  same  port  as  that 
meuUoued  in  clauses  (a)  and  (6).  fiaotion  186  is  not 
confined  to  British  seamen,  and  ihe  worda  "  passage 
hom« "  in  anb-aection  2  (r)  mean  a  passage  to  a  j  -  1 1 
in  tbe  aaanaa'a  country.  "  Home"  cannot  meai.  tbe 
f-pFimaa's  place  of  reaidei,.,-', ,viiw-  'Ini  n-iy  Ij-  nil.'ind, 
ami  the  enactment  deals  uiJy  wuli  a  seti  pa*sage.  It 
must  mean  Hi  n.n  port  in  the  seajniiu's  country,  as,  for 
instance,  an  English  seaman  would  have  to  be  sent  to  a 
port  in  England,  an  Irishman  toaportin  Ireland,  and  to 
forth.  Beotiana  190, 191,  xdating  to  distressed  seamen, 
show  tiiat  thb  mnat  be  the  meaning  of  "  passage 
home"  in  soction  186,  sub-section  2  (r).  lu  Kdiixird.' 
V.  Stefl,  YoKwj,  .t  tV).,  45  W.  R.  boS,  [1S9T]  1  Q  B.  712, 
befoi-e  Collins,  J.,  the  question  as  t^j  the  meaning  i 
"  passage  home  "  in  clim-wi  (r)  was  argued,  and  the 
learned  judge  decided  that  |  us  liou  in  favour  of  the  ship- 
ownen.  In  the  Gonrt  of  Appeal^  40  W.  £.  689,  [18071 
2  Q.  B.  827,  tba  question  waa  not  argued  on  tiie  part 
of  the  shipowners,  and  the  opij"'  s  x  pressed  by  tbe 
judges,  that  "passage  borne  "  nu  itu-  ;»  passage  to  the 
port  at  which  the  Beammi  was  originiiUy  shipptd  or 
to  a  port  in  the  United  Kingdom  agreed  to  by  tbe 
scHin^m,  were  MUr  dtrfti,  and  oogbt  not  to  ba 
followed. 

Itubion,  Q.C.,  and  J.  D.  A.  Johntout  tor  tha 
plaintiff  wore  not  odlad  upon. 


A.  L.  Hmith,  L.  J. — ^Notwithstaudio^  Ibe  < 
which  have  been  addreeeed  to  ua,  I  MO  no  Ttmm  to 

alter  tbe  opinion  which  I  exprawed  in  B4»ardt  f. 

Steel,  Young,  &  Co.  I  have  a  distinct  rrcollootiijii  oi 
that  case.  Many  points  wrro  ,irgiieJ  n  u,  it  nuy 
rate  by  one  side,  bthI  mII  t.hf  '^r:  ^nint.-i  witi-  Iwfore 
Mr.  Joeeph  Walton,  who  appeared  for  the 


defendants  in  that  case,  no  doubt  wyil*d  only  one 
point,  but  we  thought  it  right  to  ai,p—  onr  opinioa 
upon  all  the  poIntB  nongfat  before  as. 

As  to  the  present  case  I  wisli  first  .  f  all  to  say  in 
regard  to  toil  long  Mervhaut  bhippiug  Act, 
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that  in  von/tniog  ft  loottoii  vniHw  cnw  hawlfng  or 
dhrkkm  of  tfc«  Act,  it  it  gauawXky  tut  Btite  aw  to  look 
■i  oUmt  MCtions  iindCT  other  headings.  Rection  186 
oooon  In  Part  IT.  of  the  Act  under  the  beading 
"  Masters  and  Seamen,"  and  under  the  sub-heading 
"  Leaving  Beaiueu  Abroad."  By  section  186,  «ab- 
aection  1  {b),  "where  the  serrioe  of  any  seaman  or 
appreotica  belongiuff  to  any  British  ship  terminatea 
at  any  port  out  of  her  Majesty's  dominions,"  then, 
by  sub-section  2,  "the  maitflr  shall  also,  beeidea 
|i«3rtng  the  wages  to  which  the  seaman  or  apprentice 
1'  ri:titlnd,  either  (a)  provide  him  adequnt*'  i n  1  y- 
luei.t  on  l)oard  some  other  Britiph  shij)  bound  to  th»! 
jori  111  i  I  r  Alujusty's  dominions  at  which  he  was 
otiginaUy  shipped,  or  to  a  port  in  the  United  Kingdom 
•CNed  to  fM  irtinwn  That  clause  seoms  fairly 
«lMr.  Vlhm  m  mmmb  ii  dischMHed  ahraid,  the 
ihipowiMr  iinnt  send  bin  tMek  to  foe  port  at  which 
hf  wna  nrigiTifiHy  shipped,  or  to  some  port  in  the 
United  Kuj^  li  111  Hsrreed  to  by  the  seaman.  If  the 
shipowiur  does  ii  t  lo  that,  be  may  "(6)  furnish 
the  loeaos  of  sending  him  back  to  some  such 
port**— ttafels,  to  the  port  specified  in  oUoM  (a); 
or  h*  waj  "(c)  ptoiide  biiii  with  m  poige 
bone."  In  my  mnnioo  tint  nfan  to  tiie  Mmo 
port  as  that  de?(-ribr^  in  claiiaes  (a)  and  (-')--thftt 
is,  the  port  at  '.vLiivili  the  seaman  was  origuiaUy 
shipped  cr  MouiM  port  in  the  United  Kingdom  agrwd 
to  by  the  seaman.  I  cannot  agree  with  the  view 
taken  by  Collins,  J.,  in  Edwardt  t.  Steel,  Yohk'j,  .f-  Co,, 
that  the  words  "poawge  home  "  in  olema  Ic)  indioate 
something  diflFereait  from  the  port  daaorfbed  in  elaoaes 
(a)  and  ($)*  It  seems  to  me  tiiat  these  words  merely 
write  short  what  is  written  at  length  in  the  two 
iirtceJiug  clauses.  Then  comes  clause  ('^),  which 
allows  the  master  another  alternative— namely,  to 
deposit  witli  the  consular  officer  or  merchants  sudi  a 
Mun  of  money  ii  by  the  ofBoer  or  merchants 
daamed  ■niWdent  to  deoray  the  expenses  of  the 
MMBan'a  maintenaDoe  and  pacMge  home.  Suppoeing 
llie  maiter  adopts  that  alternative,  bow  much  is  he  to 
ill  I  osit  ?  If  the  defeudauLs' contention  is  conx  t,  it 
woulJ  be  a  oomplianco  with  the  Act  if  the  master 
dciHTiited  s  sum  of  money  sufficient  to  take  the  sea- 
man to  the  nearest  port  m  his  own  country,  though 
lbs  nm  deposited  were  quite  insufficient  to  take  ue 
■eanwii  baw  to  the  port  at  whish  ha  wae  origiiiaUy 
shipped.  Aooording  to  that  oootsntioD,  if  a  seaman 
wprr  shipped  at  Newcastle  and  dischargotl  abroad, 
the  master  could  send  him  or  proridc  the  means  of 
sen  .lug  him  to  Falmouth.  I  cannot  think  that  that 
is  the  meaning  of  the  Act.  In  my  opinion  the  ship* 
owner  is  not  entitled  to  send  him  to  any  poet  he 
pleases.  It  must  be  to  the  port  at  which  the  seaman 
was  originally  shipped  or  to  lome  other  port  agre«d 
to  by  the  seaman. 

Now  with  regard  to  the  ctt.tB  of  Kil»<ar<U  v.  Sleel, 
¥oH>,-!,  >l  f  In  th lit  case  Ixini  Esher,  M.U.,  said: 
*•  The  next  alternative  is  *  or  (c)  provide  him  with  a 
passage  home.'   Collins.  J.,  appean  to  have  tibought 


that  a '  passage  home '  would  inoliida  a  pMnce  to 
any  port  in  the  United  ffingdom.  I  haidly  wtek 
that  that  is  the  right  view.  If  a  seaman  were 
shipped  on  the  Clyde,  oould  a  '  passage  home '  mean 
a  passap;!'  to  Tx)ndon  ?  I  incline  to  thick  and  I  state 
my  opiuiuu  upon  thia  point,  though  it  is  not  striotiy 
nec^'^s  irj  to  aecide  it,  because  this  is  a  teit  aotton 
and  the  partifla  desire  to  know  the  oooetruotion 
which  wa  pilaoa  upon  ttia  rtatnto  ■  that  a  '  passage 
homo '  niaani  a  passage  to  the  port  at  which  the 
aeaoan  wu  diipped,  or  to  soma  other  port  in  the 
United  Kingdom  agreed  to  by  the  seaman."  That 
was  the  opinion  of  the  Master  of  the  Rolls.  I  see 
that  in  the  judgment  which  I  delivered  in  that  case  I 
"  I  %zee  with  the  Master  of  the  fioUa  that  a 


'  passage  home '  meeai  a  paaMge  to  the  port  at  wluoh 
the  seamm  was  shipped,  or  a  port  in  the  Uoitad 

Kingdom  to  which  he  agrees  to  go.  Notwithrtaoding 
the  excellent  argnmenta  which  have  been  addreaeed  to 
us  to-  Ihv,  I  remain  of  the  opinion  which  I  expressed 
in  that  case.  For  tbeae  reasons  I  think  that  this 
appeal  ihonld  ha  diwoiwed. 

VaUOHAW  WiLLIAHS,  L.J. — I  Hill  of  tlin  .^lime 
opinion.  The  question  we  have  to  determine  is.  What 
is  the  meaning  of  section  186.  snb-seotion  2  (c),  of 
the  Merchant  Shipmog  Act.  1894  P  I  egcea  with  the 
view  expressed  byXord  Edier,  M.R.,  in  Edwards  r, 
BUd,  Ynung,  <L-  Co.,  and  I  feel  bound  to  differ  from 
the  view  of  Collins,  .T.,  in  that  case.  If  we  adopt 
the  view  f  f  tliis  <  f  urt  :i.  f  'd'mrds  V.  SUtl,  Youn^, 
«fc  Co.,  we  give  the  words  "passage  home"  m 
clause  (c)  a  definite  meaning — namely,  as  being  a 
short  way  of  rsferriog  to  that  which  is  stated  at  leoath 
in  dansee  (a)  and  (ft)  when  defining  the  duty  of  ttm 
ship  towards  a  seaman  discharged  at  a  foralgli  port* 
According  to  my  view,  section  186,  aub^teotion  i, 
contemplates  only  one  obligation  imposed  on  the 
master  in  the  cam  of  a  smman  discharged  abroad, 
and  clauues  (a),  (i),  (c),  and  i  /)  merely  define  the 
alternative  modes  of  carrying  out  that  single 
obligation.  If  this  view  is  correct,  it  foUowa  that 
in  amig  the  wotda  **patMga  homa"  in  olaaN  (e) 
the  Aot  did  not  mean  to  oreato  a  n«w  or  dlffiuaat 

obligation,  but  nnly  to  provitL--  ono  cf  severfil  modes 
of  carrying  out  the  ouo  obligaliuu.  It  iiiny  ho.  send 
thnl,  if  tint  view  i",  correct,  there  is  no  real  diffeni-uce 
between  the  several  modes  provided  by  the  clauses. 
I  think  that  tiiffa  Ii  a  diflhraioe.  The  obligation  is 
to  and  tha  ssamaa  hooiB.  Under  obuiM  (a)  tty 
miliar  may  tend  Um  home  by  pravfattag  hln  wUh 
adequate  'employment  on  n.  British  ship  bound  to 
the  port  in  hor  Majesty's  iiuuinions  at  wtvich  he  was 
originally  shipped,  or  to  a  j>ort  m  tiir  riutisl  Knif^dom 

agreed  to  by  this  seaman.  Clause  (b)  givee  the  master 
the  alternative  of  sending  him  home  by  furnishing 
him  with  tha  mMBt  of  goiDg  to  Mnna  nuh  port,  and  I 
understand  that  to  mean  that  the  maaeer  may 

provide  him  with  money  for  that  pnrpoae.  Then 
clause  {'■■]  gives  the  master  another  alternative— 
namely,  he  mny  provulf?  the  tietiiaan  with  a  jiunsiige 
home.  I  understand  that  to  mean  that  the  maater 
may  provide  him  with  a  ticket  for  a  passage  on  some 
ship  Donnd  to  the  port  ipaBified  in  clause  ifl),  Tha 
master  has,  under  olaiifla  (o),  another  altematlvei.  Ha 
may  deposit  a  sum  of  money  to  defray  the  eKpeuMi 
of  uie  seaman's  maintenanoe  and  passage  home.  In 
my  fi^inion  these  four  clauS'  S  merely  j  rescribe  several 
alternative  modes  of  carryiug  out  the  single  obliga- 
tion to  send  the  seaman  home  to  the  port  at  which 
he  was  originally  shipped  or  to  some  other  port  in  the 
United  Kingdom  agreed  to  by  the  seaman.  Claoia 
(c)  does  not  aUnr  that  obliganon,  it  only  doMnbea 
the  obligation  thortly. 

BoMEB,  L.J. — I  am  of  the  same  opinion.  The 
question  seems  to  me  to  be  a  dtfioalc  one.  tt  is 
adnitled  that  the  word  "home**  in  olaoM  (e)  doM 
not  mean  the  residence  of  the  seaman  without  refer* 
enoe  to  a  port.  It  does  not  mean  the  home  address 
which  the  seaman  has  to  )t;iv(>  when  he  signs  tha 
articles  of  agreement.  I  agree  that  "home'  muiiUA 
some  port  iu  some  place.  The  word  "passage" 
tends  to  show  that  that  is  so,  if  there  were  any  doubt 
about  it.  The  word  home  "  referring  to  some  port 
and  not  to  the  eeaman's  reeidanoe^  it  most  ba 
remembered  that  the  section  bee  refereooe  only  to 
seamen  or  npprentioes  belonging  to  a  Britnli  ^hip. 
In  my  i  j  un  >n  the  word  "  home"  is  used  in  a  general 
sense  Rij  lUB  to  exclude  a  foreign  country.  It  is  a 
word  used  iu  reference  to  a  seamen  or  appreatioo 
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Djgiug  tu  a  British  ship,  and  I  do  not  tliiok  it 
intcndad  to  dutingoiah,  for  iMtaaoe^  bekweeo 
■D^lrioMtt,  Itiihmen,  Sootameo,  and  Wddivien.  I 

tbink  it  ia  used  in  a  general  aenae  of  excluding  all 
notion  of  a  foreign  country  when  dealing  with  a 
British  ship.  Tiding  the  wcr ;  h.  roferriiig  to  h 
home  port,  is  there  anything  iu  the  ii>c:tion 
to  sbonr  that  the  maatir  tt  at  liberty  to 
Mleot  the  p«t  and  tha  ffftmnm  to  have  no 
Toioa  in  the  auttterf  Iiodting  •!  tlw  enaetnunt 
M  a  whole  I  do  not  thiijk  that  the  L'^gihlnturo  h  iJ 
any  such  intention.  1  think  that  clause  (■  )  must  b« 
construed  by  reference  to  clausos  [a)  and  {l>),  and  it 
meauii  tb&t  the  seiiuiaa  aiuat  be  (>ruvided  with  a 
passage  to  some  port  agreed  to  by  hiui,  or  failiog  au 
agreement  to  the  poit  at  which  be  was  originally 
shipped.  I  MO  no  gnHiiid  lor  holding  tliat  the  matter 
Is  at  liberty  to  tend  the  seaman  to  any  port,  not  in  a 
foreigo  oonotry,  which  the  master  may  select,  having 
ngArd  to  the  uiitiouahty  uf  the  si-auihii.  If  the 
nmater  obooaes  Ui  jjrcvide  the  seaman  with  a  passage 
home,  he  mual  send  the  seani^u,  failing  an  agree- 
ment as  to  a  port,  to  the  port  at  which  the  seaman 
I  otigliially  shipped. 

Appeal  diimiited. 

Solicitors  for  pUintifF,  PuUiiis'  u  .f*  Brrmr-r. 
Solicitors  for  defendants,  Jioittrell  d-  iioche. 
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April  11. 

The  Bvmlop  Fkbvmatic  Tram  Oo.  «.  Hwa..  («). 

Pati  nt —  J  uf ihi'j>'tn(iit —  H'pai'rg  —  A<Jftii  <'f  iihi'mUff 

musiny  in/rinyemtnl  by  re^uutittg  article  to  be  tnade, 

Th*  tale  of  a  I'lttented  arUeU  implie$  u  lieente  to  do 

aimulc  rrjxti'rs  durinj  the  ]  'tft  of  the  article,  but  dots  not 
authorize  a  recoiiatructiuH  of  ttie  article,  wakintf  up  pre- 
cisfhj  the  coaMtiatHM  which  ts  Me  tubftU  Ms  Utten 
paitul, 

I'Milioii  o/  drfoidant  di»cu»«ed  wim  arHde  w  made 
at  requett  of  alaintiff'*  at/ent. 

Kaiv  tr.  Batdidir,  10  Itep,  FaU  Cbs.  289,  diOiii- 
gttitheJ. 

Motion. 

Th«  fourth  claim  of  the  plaintiff's  patent  was  for 
**  ft  mbbtt  or  clastic  tyre  baring  tho  Ibrin  of  a  saddle 
or  ardh  in  seotion  lined  with  canvas  in  oomliinatiou 

with  two  wires  or  B»if?i  if  r:*lv  inf-l  i^tic  Lcr- ^  for 
flecuriiig  the  same  to  Iht  nuis  l1  tyriH  iuivaUuiually 
as  herein  described." 

The  plaintiif  commenced  this  action  to  restrain  the 
defendant  from  iufriogiug  and  claimed  an  inter- 
locutory injanot&ni  until  the  trial  of  the  action  or 
f urth»  order  to  teittain  the  defendant  froto  iofriog- 
ing  the  patent  by  manufacturing  or  selling  pneu- 
matic tyres  of  the  same  conbtraotiou  as  those  described 
in  the  spedfieelioB  or  only  oolosratily  differing  there- 
from. 

From  the  affidavits  of  J.  T.  Rowland  it  appeared 
that  Kowland  took  the  defendant  a  worn-out  tyre 
originally  made  by  the  plaintiff  under  the  patent. 
Xhe  defendant  took  out  tbe  wires,  repaired  the  same, 
and  t«-cuvered  them,  so  that  Rowland  received  back  a 
new  cover  oODStiuctcd  precisely  on  tbo  SBBM  linCS  BS 
the  lyies  made  under  the  patent. 

(a.)  B<^rted  by  B.  SiM.EM,  Esq,,  Barrister-at- 
Imw, 


The  defendant  by  his  afltdarit  alleged  that  Bo«r- 
iMid  was  the  regular  agent  of  tbe  plamtifl^  and  bed, 
in  effect,  incited  him  to  infringe,  end  moreover,  that 
what  be  (the  defeudtnt)  did  was  regolariy  endaee 
matter  of  course  doi.e  iu  th«  trade. 

Kowlutid  iu  his  affidavit  in  reidy  ^.-Hid,  after  deny- 
ing that  be  was  tbe  plaintiff's  regular  agent:  "Tie 
plafalCiff  company  informed  me  (hat  tbe  defendant 
was  nmkitiff  infrioginc  tyres  under  tbe  guise  of 
r(^tru)g  old  tyres,  ana  awed  me  to  eee  if  it  wesao^ 
A'  <;  irdiiigly  I  took  the  old  wern-out  cycle  cover  to 
hiui  and  he  p..»itilfd  out  how  he  was  going  to  do  wh*t 
he  called  repair  same,  and  brought  nn-  Kpevimtu'-  i  t 
tbe  indiarubber  strips  he  intended  puttmg  on  and 
told  tiie  what  the  ooet  would  he  if  I  onoea  ueliaatflf 
them." 

MouUon,  Q.C.,  and  ./.  C\  (iraham,  for  plaintifft.— 
Tbe  validity  of  (he  pat«nt  has  already  been  cstabli«hed 
in  other  proceedings.  What  the  dolendent  has  doas 
is  not  repairing,  it  is  making  a  new  artide,  and  then 
i!4  no  lii«nse  to  do  that.  Ah  Iu  'l.i  pjiut  that  ■Row- 
land was  tbe  agent  of  plaiuuli  and  incited  tte 
defendant  to  infringe,  this  case  is  distingutshible 
from  heiiif  T.  Datdttlar,  lU  Kep.  I'at.  Gas.  2^^,  relied 
on  by  defendant,  for  there  tbe  person  who  gave  tte 
ioetmotiaiis  had  authority  to  do  so.  Bowland  «•» 
not  eo  anthorised,  and  ouy  went  to  find  out  what 
defendant  waa  doing. 

TemUt  for  detaidant,  relied  on  Kdlg  t. 

Butehrhr  Ob  the  point  that  Bowland  was  tbe  sgcnt 

of  the  plaiulifT,  and  further,  that  what  the  defeudiut 
did  was  boudji<(e  repairing  such  as  might  l>e  done  by 


NOHTH,  J  Fir^t.  as  regards  Ktlly  v.  Batchdar. 
That  case  is  distinguishable.  There  the  person  who 
directed  the  artide  to  be  made  had  eathonty  to  do  so. 
In  the  present  case  there  was  no  sach  aathoritf. 
[Tbe  leemed  judge  read  tbe  passage  from  Rowland t 
aCBdavit  above  set  out.]  Vi'h&t  it  comee  to  Is  tLat 
this  was  an  employment  of  an  agant  to  see  what 
roally  the  defendant  would  do.  The  defendant  dii 
not  know  that  Rowland  was  tbe  plaintiff  s  agent  at 
■U,  nor  did  he  deal  with  him  on  that  fooCmg.  Forthis 
reason  it  seems  to  me  that  this  oase  ie  not  witfiiB 
Ktlly  T.  Btttditlat:  Then  as  regards  wiuit  wsl 
actually  done  T  am  in  a  little  diffii  iiUy,  because  then' 
is  no  suggestion  that  the  defendant  hiw  duiie  the  same 
kind  of  thing  before  or  intends  to  do  it  again.  There 
is  no  threat  on  his  part  to  continue  to  infringe  in  this 
way  ,  HI  1  [  I  1 1  j  >  laodon  tiMt  I  Can  gpnt  oan  prevent  hit 
finiabios  and  delivering  and  zeoriring  payment  for  tht 
article  deelt  with  in  tUsoese.  'When  you  look  at  the  feet 
that  the  defendant  was  employed  in  tbe  way  of  his  trnde 
to  do  this  thing,  and  a^}t!\  no  questions,  but  accepts 
the  order  and  ;  ii  t-,  i mi  •Jn  way  in  wliii  h  he  is  going 
to  do  it,  it  may  Ix'  taken  for  grsuited  that  what  he  did 
be  did  iu  tbe  course  of  trade,  and  that  be  will  do  it 
again  if  be  gets  a  similar  order.  I  must  add  that  I 
do  not  tbink  that  tbe  defendant  is  justified  in  mjing 
that  the  meze  fact  that  these  wires  bad  been  used 
before  In  an  artide  made  by  the  plaititiffis  is  a  license 
to  use  them  again  for  any  article  of  a  similar  kiul. 
In  my  o|jiniou  tbo  authority  or  liceuse  given  by  the 
fact  of  6(i  e  is  to  use  them  till  worn  out.  Simple 
repairs  may  be  done  by  a  person  without  a  lioeote 
from  the  manufacturer ;  but  when  tbe  whole  thing  ii 
taken  and  pcaotioaUy  a  new  tyro  sold  with  ooty  the  oU 
wires  in  it,  I  think  there  u  no  Boense  to  nee  ihass 
olil  v'ir'js  for  the  purpose  of  putting  them  into  and 
uiakiug  up  precisely  tbe  combination  ^liHnifld  by  the 
patent. 

SolidtoiSi «/.  if.  A  F,  AmrAass;  L.  W»  Toflbr. 
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alu^^j; }  Marcb  29;  Apnl  12. 

CnABNOCK  f.  Court.  («.) 

Trade  union — Watching  or  beseUing — "I'tace" — Con- 
t piracy  and  Pndtetion  qf  IVagMfty  Ati,  1876  (S8  di 

39  Vict.  e.  80),  ».  7. 

Two  members  of  a  workiHt:n'&  uniuit  intt  men  wlf  had 
hern  brouijht  over  from  IrtUind  to  replace  workmi »  i>n 
itrikf  at  the  lamliny-stuge  of  ittttmer,  in/ormtd  thvm 
9/  the  ttrike,  and  jmid  tkdt  fuUwajf  faret  to  pAicet 

Held,  th€d  thi$  «MM  a  waiting  or  hetetting  >./  a  place 
where  tiforhnrii  hapf'^nf!  f<>  h ,  irithin  ^ub-^ection  4  of 
ieciioH  7  of  the  VonHpira'  ij  uwl  l'ruti<-tiuii  if  Projterli/ 
A't,  \>-~o,  11.1  t/irrr  irax  wtiiiii;/  in  t/it  sttttuti  which 
ntttuarily  im^itd  auy  jtrvionged  watching,  iwr  utas  it^ 
Opera^Ml  UmUtd  to  u  place  habitually  fre<ptcnted  by  the 
workmen;  morwu  this  uttfodingal  a  piaoe  m«rdg  to 
eoaatuniBaibi  i^formaHon  ivAMnMeprov&o  of  the  md  of 
teetion  7,  intumuch  <«  the  two  membera  of  the  u  orkmen's 
union  altendtd  to  hold  out  inducttnentt  to  the  meti  Ut  go 

Tliu  was  a  luoHon  \>y  tbe  plaintifTti  in  au  actioa 
brought  by  threu  uienibers  of  the  Union  of  Master 
Joiners  at  IlHlifux,  suing  on  bf half  of  thenioflves  and 
all  other  toembers  of  the  uuioD,  »gttii]«t  the 
piMident,  the  feecretary,  and  one  of  the  members  of 
tb«  cowoutiTe  ooumittiM  of  tlie  Arndgamatsd  Sooiety 
of  Ourpenten  and  Joinm,  »  trade  union  rashtered 
under  the  Trade  Union  Act,  1871 ,  for  an  injimcJiou  to 
reatrain  the  defendant h  nntil  tlie  tri«l  of  thu  nuiiou 
from  (i/'?T  (i/ia)  watcbii  fj;  ur  l"  H(M]i:i:  thi-  laiidiug- 
itage  at  Fleetwood  or  iUt:  rriuwRiy  stttiou  at  Halifax, 
or  the  worka  of  the  plaint itl^  or  any  of  thnn,  or  of 
•07  olhar  member  of  the  maatera'  anioB  or  the 
HifNRMaltM  thereto,  or  the  plaoe  of  raddUnoe  of  any 
workoaa  employed  by  or  propoaiug  to  work  fur  the 
plaintiffa  or  any  of  them,  or  any  other  member  of  the 
•aid  union,  for  the  purp*  f  1  lersuading  or  otherwiiM 
provrntiug  persona  from  worKuig  for  the-  said  union  or 
any  member  thereof,  or  for  any  purposo  except  merely 
to  obtain  or  communicate  information.  An  objection 
havine  been  taken  that  the  plaintiifa  could  not  sue  on 
belialf  ol  themaelvaa  and  all  other  menobexs  of  the 
naateni*  ntrfon,  the  aeAioii  being  one  of  1«t,  the  writ 
tvas  »nii  uric!     maUog  all  BMflDibaia ot  tha maatara' 

union  piiiiiiUlls. 

It  appearwi  that  on  the  I'nd  of  Jauuary,  189'j,  a 
strike  CO  lumen  cod,  and  wita  alill  continuing,  of  the 
journeymen  oaipenters  and  joiners  at  Halifax.  To 
laplaae  tba  men  on  strike  the  maatara  hro^^  men 
from  oUiar  plaeee,  partioolarly  BellBBt  The  BeUiast 
men  were  procured  through  a  Mr.  Forstt-r,  who,  on 
the  20th  of  February,  sent  nine  men  Ly  steami  r  to 
FItttwood  and  thenoe  by  rail  to  llalifnx,  and  on  the 
next  d»y  sent  thirtetiu  other  men  by  the  same  route. 
Before  starling  each  man  signed  a  document  whereby 
he  agreed  to  work  at  Halifax  as  a  non-aoion  man  for 
twelTe  months,  and  by  tli>«  same  document  the  master 
joinerB  of  Halifax  bound  tbemselvee  to  find  work 
for  the  hulder  for  the  same  period.  The  nine  men 
anived  ut  Halifax  railway  statioii  1:  'lio  'ilst  of 
Ftbruary,  and  were  there  met  by  thret  master  joiners, 
of  whom  one  of  the  plaintiffs  was  one.  The  defendant 
Coort  was  also  there.  He  informed  the  men  of  the 
strike,  with  the  rwolt  that  only  ^two  of  tham  vent  to 
work  at  w^"***  The  tbirteaA  mMi  iNca  met  at 
Fleetwood  by  two  men  named  Waflcnr  and  Wads-  1 

(iTth.  T^ho  li  tod  under  the  instructions  of  the  men's 
uuiou.    \\  alker  adid  Wadsworth  iulomied  the  Belfast 


(a.)  Beported  by  J.  I.  Srmuxo.  Ew^.,  Barmter- 
nt-Xaw. 


men  of  the  stsfta  and  ttiat  if  th^  would  go  else- 
where to  work  their  expenses  would  be  paid  aud  work 
would  be  found  for  them,  and  they  provided  several 
•  •\  men  with  tickets  for  Moreijambe  and  Crbiscjow, 
and  also  with  money  for  one  liight's  lodging.  These 
expenses  were  paid  out  of  a  sum  provided  for  that 
purpose  by  the  secretary  of  the  men's  onion.  The 
rsiolt  was  that  only  foor  oat  of  the  thirteen  men 
went  to  work  at  Halifax. 

Upjohn  Q.C,  and  li.  J.  Parker,  for  the  plaintiffit.— 
Then  haa  been  a  watching  or  beaetttog  within  the 

Conspiracy  and  Protection  of  Property  At:t,  l.s7.>,  s.  7, 
sub-section  4.  The  d<'uision  in  J.  Liivns  i\-  Sons  v. 
ir«7A-i«3,  45  W.  E.  IH,  IMiti,  1  Cti.  SIl  ;  <-„i,,  p.  :><)l, 
[1800]  1  Ch.  2d5,  ahuwa  ihut  tu  bring  the  cusi'  withiu 
the  proviso  at  the  end  of  seotiuu  7  the  defendants 
nrnst  prove  that  what  was  done  was  merelv  for  the 
piur|>oae  of  oommunicating  information.  The  landiug- 
•tage  at  Fleetwood  and  the  railway  station  at  Halifax 
are  places  where  the  worlemen  "hap|iened  to  ba" 
withiu  sub-section  4. 

Jenkint,  Q.C.,  Oodifroit  and  IF.  L.  ItidMrdtt  for 
the  defendanta.— The  words  **  other  place  wbeva  he 
happens  to  be  "  must  be  constmed  with  reference  to 
the  words  immediately  preceding  and  do  not  iucli^ 
a  plaoe  to  wbioh  the  general  pnrac  have  aocwa. 

Upjohn,  Q,C,,  rejplied. 

Cur.  (Kfff.  «t(K. 

April  12. — SmUHO,  J.,  stated  the  facts  and  con- 
tinue') :  Tha  aonstmction  of  th»  Gaai^girmvv  and 
ProtectioB  of  Property  Act,  1875,  has  been  eonsidered 
by  the  Court  of  Appeal  in  the  recent  case  of  Lynus  .fc 
»So»i«  V.  JFiMcrH.  Two  points  decided  in  that  ease  aro 
material  for  the  present  pur[)ose.  First  uf  all  it  id 
decided  that  watching  or  besetting  is  unlawful  within 
the  meaning  of  secuon  7,  sabHMOtion  4,  unless  it  ia 
in  order  mtcaljr  to  obtain  or  communicate  infbtma- 
lion ;  and  seooodly,  that  watchmg  or  besetting  a 
h  i:  >'  r  other  place  where  the  workmen  are  is  un- 
lawful if  done  111  order  to  compel  a  master  to  do  or 
ab«tain  from  doing  what  be  hasa  legal  right  to  abstain 
from  doing  or  to  do.  Applying  the  law  thus  laid  down 
to  what  took  place  on  the  arrival  of  the  steamer  at 
Fleetwood  I  tntnk  in  the  first  place  that  the  attemd- 
anoa  ik  Walker  and  Wadsworth  there  was  with  a  view 
to  deprive  the  masters  of  the  asaiatance  of  workmen 
broxigbt  over  from  Ireland,  and  so  compel  tbi-m  to 
i^iduct  their  business  in  accordance  with  the  require- 
meuts  of  the  mtju ;  secondly,  I  think  that  their 
attendance  was  not  in  order  merely  to  obtain  or 
communicate  information.  Walker  and  Wadsworth 
went  there  jirovided  with  money  wbioh  was  used  to 
send  the  Irish  workmen  to  othar  plaoea-iiamelyt 
Morecambe  and  Glasgow.  It  seems  to  me  that  th^ 
went  there  in  order  to  hold  out  inducements,  and 
attending  at  a  place  to  hold  out  such  induuemeuta  ia, 
in  luy  opinioin,  not  within  tha  proviso  at  tha  and  of 
aeotion  7. 

The  next  question  is  wketlMr  tha  oaaa  is  within 
sob-aaotkm  4,  whioh  pcoIiiUta  tniitoiiiiig  or  hnantting 
the  bouse,  or  the  plaoe  where  a  person  rerides  or 

wl-.rrr  h.  hfii  j  oiifi  ta  be.  It  was  known  or  suspected 
that  workmeii  would  arrive  at  Fleetwood  by  stoujiicr 
upon  the  '22nd  of  F  I  r  u  iry.  Walker  aud  Wads- 
worth go  there,  await  the  arrival  of  the  steauier, 
aud  then  enter  into  communication  with  the  men 
who  land.  £b  seems  to  me  that  that  is  watch- 
ing a  plaoe  wbflte  tiia  ivorkmen  happen  to  be. 
Til  ri  nothing  in  the  statute  which  defines  the 
duratuni  of  the  wat'  Ling-.  It  may  be,  it  seems  to  mu, 
for  a  short  time,  and  ..s  1'  fiiur  T  r  f-r  to  the  wordsof 
the  proviso  itself  whiuh  speaks  of  attending  a(  or 
iwar  a  kowa  or  flaoa  whasa  tba  panon  reeidsa  or 
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works  or  happens  to  he.  The  word  "attending" 
does  not  necestarily  Imply  any  lengtbened  attcDdanoe 
upon  the  spot,  nor  is  there  auythiug  in  tbe  statute  to 
limit  its  operattoo  to  a  place  habitually  freqaented 
liy  the  workmen,  such  as  a  house  where  he  resdea  or 
the  place  where  he  works.  On  the  contrary  the 
words  "  place  where  he  happens  to  be  "  seem  to  me 
to  embrace  anv  plaM  wImW  tiM  WOAtOUl  it  found 
however  casually. 

[His  lordship  then  oonsidered  the  question  whether 
ih*  dtiidanta  were  liable  lor  th«  acts  of  Walksr  and 
WadswoTth,  and  came  to  the  conclusion  that  they 
were  so  liable.  Ho  then  di  slL  a  ith  the  case  no  far  as 
it  related  to  tbe  procuvdiugs  at  the  Ualifax  railway 
ivtation,  and  as  to  that  he  came  to  tlie  conclusion 
that  tbe  eridenoe  was  too  conflicting  to  eaabla  the 
oooti  to  grant  an  intarleeutory  injnnotioii* 

With  regard  to  the  proceedings  at  Fleetwood  he 
granted  an  injunotioD  in  the  following  terms  "to 
restrain  the  defendants  or  their  agents  or  person 
authorized  by  them  from  watching  or  besetting  the 
landing-staga  lUfc  Flaotwood  or  any  other  place  to 
which  any  person  or  persons  employed  or  about  to  be 
employed  by  the  pliuntiffs  or  any  of  them  may  be 
brought."] 

Solicitors,  HtUiwdl,  Uarby,  dt  Evarshed,  for  Jubb, 
BooUh    HtUiwta,  Halifax;  Fidder  A  Fielder,  for  B. 


Chan.  Dir.  1  -      , . 

Eek8wioh,J.j  June  24. 

In  n  Blaibbko  axd  Abbahavs*  Ck>inrBAor.  (a.) 

fmdtr  tmipurchasfr — Duclosure  of  tru^—Motlgagm 

— Trutteea— Ikvnfuti'uu  of  trnstfes'  title. 

On  a  tale  of  frteholds  a  mortgage  debt  thereon  ttxu  to 
be  paid  off.  It  was  inadvertently  ditcloted  that  the 
mortgagt  numqr  Monged  to  th»  mortgagees  a*  truHteu  <^ 
a  MUemml,  tmd  that  fftcy  wwre  not  the  original  truttee$ 
thereof.    On  a  vendor  and  pnrchustr  inimmona, 

Held,  that  the  vendor  mit^t  trace  the  dtfvlutioii  of  the 
title  of  the  tri'it^es  fnnn  the  datf  of  the  teltlement,  in 
order  to  enable  the  purchaura  to  get  a  good  diiH^Mrge/or 
(A«  pagment  ^fAe  mortgage  meaeg. 

On  the  12th  of  October,  1880,  the  owners  in  fs.  of 
oertain  freehold  property  in  Stoke  Xewington 
mortgaged  them  to  secure  £6,000  ibA  brterest. 

On  the  12tii  of  Mqr>  1862,  the  mortgage  debt  and 
security  were  traosfeiTed  to  Sir  J.  Oommerell  and  Mr. 
Pit^rse  Ki'lly  in  coiisidri-iitiori  of  J.'*;, 000  recited  by  the 
deed  of  transfer  to  be  |>aid  by  them  out  of  moneys 
belonging  to  them  on  •  joint  aooount. 

On  llM  llUi  of  Mbmqr,  18W>  Bw^in  Rlaihary, 
lAo  bad  bNomo  th«  ownar  in  feo  dnpto  of  tm 
property  subject  to  thn  mortgage  of  the  12th  of  May, 
iS82,  entered  into  an  agreement  with  Louis  and 
Alfred  Abrahams  to  sell  the  property  to  them  in  fee 
simple  iu  possession  free  from  incumbnMiow>  it  boiag 
•rranged  to  pay  off  the  mortgage  debt  of  £tt,000  aSi 
of  the  purcha*^- money. 

Pierse  KeUy,  it  !ippeiir<  d,  had  died,  and  by  a  mistake 
the  iniruLaaersaaiuirLil  the  knowledge  that  R.  H.  Kelly 
had  been  appointed  as  a  trustee  iu  his  plaoe,  that  the 
moneys  aavanced  by  Commarell  and  Pierse  Kelly 
belonged  to  them  as  trustees  of  a  marriage  settlemoit 
of  1848,  that  they  were  not  the  original  trustees  of  the 
si'ttlr-infril,  and  that  the  njtjMjiutjritiut  uf  the  new  trustee 
was  lovali d.  No  transfer  of  the  mortgage  had,  however, 

(a.)  Keported  by  C.  C.  HKffaunr,  £iq.,  Bwiiifev 
•t-Lnw* 


been  made  to  him.  The  purchasers  by  their  Tf^z-r- 
tions  thereupon  required  to  know  how  the  r  ng 
trustees  had  been  got  rid  of,  and  how  Cor:in  ■  r  \  i- 
Pierse  Kelly  had  been  appointed  trustees.  Iht 
vendor  replied  that  as  there  had  been  no  trsasfer 
B.  H.  Kelly,  and  he  had  not  been  duly  appointad 
trustee,  in  cft"ect  all  that  had  happened  was  that  ose 
of  the  trustees  had  diet!,  that  the  trust  had  not  hm 
brought  on  tbe  title,  and  although  by  mistake  the  fict 
of  its  existence  hs>d  been  revaalea  the  nudtsien 
weie  not  affected  by  it,  and  that  Sir  J.  Ooanmil 
as  sufvifing  trustee  would  give  a  eood  diiehH|e  for 
the  mortgage  moni^.  The  pnnSiaaen  insisted  <n 
thuir  requisition.  The  vendor  took  out  this  saminaoi 
asking  that  it  might  be  dedared  that  the  reqmatiaii 
had  been  mflioiflnily  aiiMrand,  and  that  Sir  J. 
OonunoroD,  as  sole  surviving  tmtee  of  tbesetthowtf, 
could  give  a  good  dischargo  for  tbe  mortgage  nnxy. 

B.  F.  Norton,  for  the  vendor.— Sir  J.  Comnmil 
admits  he  is  trustee.    If  he  is  not  a     Jure  he 

(rv;^^^■e  for  the  jirojierly  ^ipj-.i/^uited  trusteet,  &od 
as  such  can  give  a  proper  discharge  for  the  mottgip 
money.  It  would  be  oontmy  to  Hm  pmctioe  of  the 
court  to  reqmro  m  to  ttwrnr  mcib  n  waiiinlisa  si 
this:  InnMarmmnaiid  Cae&rwfoeaMd  iWilnsswiifi 
Bailwag  Cb.,  31  W.  B.  857,  24  Ch.  D.  720. 

]Varrjr:^t''-'\  ^J.C,  nrtd  ./,  .If.  Solomim,  for  tia 
purchaaera. — Xhe  trusLa  have  been  disclosed,  lad 
therefore  we  must  see  that  the  moi  M  v  i>  paid  to  Ikt 
person  capable  of  giving  a  TOod  diacharge. 

They  distinguished  In  reSarmmemd  UM/g^mi 
Hiclcjnamworw  RaUioay  Co. 

Kekkwich,  J.— ISie  mortgage  in  qoaiiidn  nn 
made  to  Sir  John  Edward  Commerell  and  Ifr.  Pinv 

Kelly,  and  C(  TitMin.ol  thp  usual  recital  that  the  mocrry 
advanced  belonged  to  them  upon  a  Joint  aujo«ui. 
That,  of  course^  would  hnve  onuled  Wa  3.  OomnsrtI 
now  to  flTO  n  iwnl  for  the  mintage  maoog  m 
the  d«aa  of  Hr.  Aano  KdUj  being  proved.  U 
may  be  that  if,  contrary  to  the  usual  and  tDots 
cautious  form,  the  mortgage  deed  had  ccntiuxifl 
a  recital  showing  that  the  mortgagees  held  ti* 
money  as  trustees  on  the  joint  account,  tfaers  vtiaU 
neveithelflM  have  been  no  difficulty  on  the  payndt 
now  being  required  to  be  made   to  the  lorvi** 
of  the  original  truateee.    But  unfortunately  *  slip  1m* 
been  made  here,  and  the  trusts  of  \\ic  ■M  ttleujrat  af'» 
which  the  mortgageea  held  this  money  hare  Iim* 
disclosed.   That  shows  not  only  who  are  beosfidallr 
entitled  under  the  aettlement,  bat  alio  Alt  flk  *« 
Ck>mmereU  and  Mr.  Pierse  Kelly  wove  not  Ike  crigiHi 
tmst.M  H  of  the  settlement    It  may  be  that 
never  were  tnisteee  at  all  or  that  they  held  the  iloc'T 
as  trustees  for  the  duly  appointed  trustees,  but  it  :> 
not  shown  that  thsy  veie  at  thedate  of  the  mortgif! 
the  properly  appomtod  ttualeee  of  the  oMm/o^ 
It   follows   thtit   thpre  is  nothing  to  satirfy  the 
purcliiiatira  i-liiil  Sir  J.  Commerell  is  the  sut-»itiuf 
trustee   of  the  settlement.     Are   they,  thertJ - 
entitled  to  ask  that '(   It  is  better  p^haps  to  pettt  * 
little  stronger  amd  to  inquire  whether  thisy  are  bov 
to  ask  it,  that  is,  for  their  reasonable  protectioe. 
They  are  not,  if  they  can  get  a  jiroper  disdiaife  f«n 
Hir  J.  Commert'll,  if  a-  n  mattor  of  fsct  and  m 
Sir  J.  Ckmimerell  is  the  sxirviving  trustae  ^ 
settlement.   Ciounsel  for  the  vendor  urims,  snd  ^ffl 
perfect  soandnces,  tbntSr  J.  Goaunmu bas 
ledged  himself  to  be  the  trarteek  and  ttat  he  ttsHM 
is  a  trustee*  f(  r  all  tho  persons  entitled  under  th?  5e?i»* 
meut.   But  that  does  not  show  that  he  is  th« 
capable  of  giving  a  good  discharge  for  the  ouvtgir 
money.  Zben,  the  tniati  of  the  eettiNSflnt  k^4t 
bMB  diioli—J.      not  nMnlj  tfM  Imo^bU  ^^'^ 
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of  the  e»t&t«  but  the  title  of  the  tnutatg,  it  aeems  to 
me  that,  al^ongh  the  riak  in  Hbh  OM*  ii  perfectly 
triffiqgaod  insppreciable,  still  a  ptirchas^r  cannot  be 
too  careful,  and  if  it  ahonid  in  fact  turn  out  thnt 
theie  was  some  flaw  in  the  appotntmcEt  of  Sir  ,T. 
Comurerell,  then  the  purohagers  would  uot  have  paid 
the  money  to  the  de  jaHo  or  the  de  Jure  trustee  of  the 
lettleiuent  and  the  reaolt  would  be  that  if  the  diffi- 
culty hereafter  arose,  they  wotild  have  to  prove  that 
Sir  <l «  OoaniaBiU  liad  aoooontad  to  the  pereona  who 
VfM  giva  aooomlate  dlMbarge.  The  objootion  taken 
18  fxtreint'ly  technical,  but  I  cannot  hold  that  tlie 
purthaaera  are  wrong  in  sayinp:  that  thfy  must  liave 
a  complete  Jischarge,  which  I  think  the  vciidur  must 
give  them.  With  regard  to  the  caae  before  Pearaou, 
Otiiire  Harman  and  UxbriJgetmd  Midmamwctih BaU- 
wty  Co.,  I  thinkit  doM  not  covin  ttb  toOMM 
there  the  tnul  deed  wai  not  dtwdOMd.  AH  lliat  wu 
diadosed  there  was  that  the  testator  was  n  trui^t-  . 
But  there  was  nothing  to  show  that  originally  hhv 
)rrfli-iii  otlivT  thiiii  fliM  tfstat'jr  >-ver  had  finything  tn 
o  wiih  the  trust.     It  there  as  here  the  trusts  h ml 
been  disclosed  it  might  haTe  be^  oeceasary  to  go 
tDto  tha  titla  of  the  troiteei,  notwitfaataiidiiig  the 
nlnciMMO  wifli  wUoh  "Btaacmm,  J.,  wooM  have  done 
•o;  a  relnctance  which  I  ahare.    I  must  therefore 
laake  a  declaration  that  the  requisition  has  not  been 
sofficiently  aniwered. 


s, 


Chan.  Div.  > 
Xakawioh,  J.j 


June  22. 


in  re  Habtoh- Wilson. 
Wnsov  V.  ICABToa-WiiMir.  (a.) 

Inland  revenue — StUlejnerd  ettaie  duty — Tiicidfuce — 
Fropertt/  trtthd  hy  iuHnnnent  outtide  will — Finance 
Art,  1894  (67  tfc  o8  Vid.  c.  30),  w.  2,  4,  6,8^^ 
jrimtntt  Aa,  i6m  (59  A  60  Vict.  c.  28},  «.  19. 

Where  property  gitfen  by  the  Uiitt  of  a  ttetator  it  $eHM, 
nvf  hij  ihe  Will  it»(lf,  hut  hy  an  insfrnmful  outride  !■'•>■ 
tciiif  tetUement  e»taU  duty  must  be  borne,  not  by  the 
iNtatar't  ftJMral  residue,  but  by  the  tMtdpnfmis^ 

Br*  Mttlement  dated  the  23rd  of  July,  1  made 
m  tna  marriage  of  Era  E.  M&ryon-'Wi^flou  with  ( j.  C. 


Hardy. 


Sir  f^i  K-ii 


cer  Maryoii-Wilson,  the  futh.  t  o:  the 


wif«,  coTBiiiuited,  in  consiueration  of  the  marriage, 
with  the  trustoBs  of  tho  settlemeDt,  and  also  aeparately 
with  the  htiaband  and  wife,  that  hia  exM»tora  or  ad- 
miniBtraton  ahoald«  witlitik  six  mwtttia  after  his 
d— th,  p«f  lo  tha  taMtaai  of  tha  aettlement  X'2d,000 
wiOi  mtoraitat  i^po*  cent,  from  tho  date  of  hia  death 

"  without  Jiijy  dtdiictiijn."  And  it  was  further 
k.  lart  d  [hat  tht  truAte  is  should  bold  the  £25,000 
ujKiii  tin-  t flints  thf  rt'iiiMfter  declared  in  favour  of  the 
wiie,  the  husb^d,  and  the  iaaueof  the  marriaffe,  with 
an  ultimate  tmat  in  faTonr  of  Sir  Spencer  Maryon- 
Wilaoo,  Ida  aiaaatora,  adminiitEalotay  and  anignn 

Sir  Bpeooer  linyoa-Wilaoo  died  on  fba  31tt  of 
Dtx:omber,  IVj",  having  by  hia  will  dated  the  lat 
of   August,  dovised  cirtain  freehold  eatatea 

•  -  t  ht^ trustees  of  lu.s  \Yiil  :\t  fi  u  rm  of  2,000  years 
uuou  troata  to  ruisu  thereout  and  pay,  tnfrr  a(ia, 
wtC^WOteflie  trustees  of  the  marriage  settlement  in 
pacfgnniiina  of  hia  oovanant  to  that  effaot  in  the 
aafedanaat.  Tb«  tnlaler  alao  dedared  that  eatate 
duty  and  further  estate  duty  in  rpspectof  sny  devises, 
legacies,  or  bequests  made  by  hiiij,  should  be  borne  by 
the  respective  devisees  and  legatees. 


at-Law* 


ir- 


Thia  ma  a  wimmona  by  the  tmateea  of  the  wUl  to 
datanoina  how  aa  batwaanibainaalTea  and  the  truateea 

of  the  marriage  settlement  (1)  tiie  rateaUe  part  of  the 
estate  duty,  and  (2)  the  aetUement  eatate  duty  in 
rf^spect  of  the  sum  of  £2'), 000  ought  to  be  borne.  It 
was  admitted  that  the  eatate  duty  most  be  borne  by 
tha  t«atator*a  ganflnlnaidiM. 

0.  L.  CIni-e,  for  the  executors  and  trustees  of  the 
will.— If  the  £26,000  bad  been  setUed  by  the  will 
iteelf,  aettlemeut  eatate  duty,  which  ia  a  different  duty 
from  eatato  duty,  woidd  be  payable  by  the  truateea  of 
the  aettlement  out  of  the  aettJed  property  under 
aection  19  of  the  Finance  Act,  1890  (59  &  (30  Vict,  c 
28).  It  haa,  however,  been  aettled  by  an  iostniment 
outside  the  will — namely,  the  marriage  settlement, 
the  trustees  of  which  ought  to  pay  it.  Moreover 
the  £25,000  was  not  property  of  which  the  testator 
was  at  the  time  of  hia  death  "  oomputent  to  dispose  " 
under  aeotion  2  (1)  of  tha  Finance  Act,  1894  (57  ft  08 
Vict,  a*  80),  Iw  it  WM  »  debt  dne  from  hia  aatata. 
Uealiowlarradto  aeotioiM6(l)  (2)  and  8  (S)  of  tha 
Finance  Act,  1894. 

CratoUu,  for  the  trustees  of  the  marriage  aettia- 
ment.— Settlement  eatate  duty  it  part  of  ertMta  dnhr 
and  oaght»  therefoca,  to  ha  botna  fay  the  genanu 

reudue :  In  re  Webber,  Orihtle  y,  WtNier,  44  W.  B. 
489,  [lS9(j]  1  Ch.  914  ;  Finance  Act,  1894,  a.  5  (1)  (a). 
The  Finance  Act,  lS9(i,  8.  19,  does  not  apply  to  thia 
case:  Jn  re  (Jibba,  Thome  v.  dibbs.  46  V.  B.  477, 
[1898]  1  Ch.  625.  AU  the  dataea  are  payable  ont  of 
the  teatator'a  general  reaidne,  for  he  covenanted  to  pay 
"  without  any  deduction"  :  In  ra  JParker-Jtrvi»t  otut 
T.  Locker,  ante,  p.  147,  [1898]  2  Gh.  M8. 
He  alaotaianad  to  aaotioik  8  (8)  of  fba  ISnanoa  Act, 

18iH. 

Av4e»  GhrfHM?l,foiraDotiMr|Mt!(gritttaNtlad. 


KEKXWicn,  J. — ^Tbe  diatinction  to  bel 
i«  that  bfltwaan  a  legate  inolnding  a  ahara  of  laddna 
aaftdad  by  a  will  and  a  le^y  or  ahara  of  rerfdna 

given  whether  in  aatiafaotion  of  an  obligation  or 
merely  as  au  act  of  bounty  to  persons  who  either 
tin 'niRf-lvfs  have  agreed  to  itiakc  a  sc-ttltTucnt  or  to 
persona  who  aa  trnatees  are  recipients  imder  an  out- 
aida  aettlement  creating  limitation  a  in  anooeasion 
which  render  it  liable  to  aettlement  eatate  dotr  under 
the  Finance  Act.  That  la  tlia  diatinction,  and  it  ia  a 
diatinction  which  haa  been  approved  both  by  judicial 
decision  tuid  by  legislative  enactment  in  the  Finance 
Act,  T'On  which  has  overruled,  and  by  overruling 
has  recognized  aa  right  under  the  Aot  of  1894  the 
deciaion  of  North,  J.,  in  In  re  Webber,  <irihhU  v. 
Webber.  There  the  teatator  had  made  a  be<|uest,  in 
a  form  with  which  oonveyanoera  are  very  familiar,  on 
certain  tnuto  for  the  datuditer-in'hiw  for  her  life 
with  TcmaiBdert  over  aoooratngto  the  usual  tnufta  of 
ft  lufirri  if^i  settlement,  and  North,  J.,  hpld  that  in  a 
cast)  ui  ttiat  kind  the  legacy  must  be  paid  free  of  all 
estate  duty,  Mud  the  mere  fact  that  the  bequest  waa 
iteelf  settled  made  no  difference.  The  reanlt  waa 
that  not  only  waa  the  ordinary  eitete  duty 
ord«d  to  be  paid  ont  of  the  teatator'a  gMei-al  tstnte 
on  flie  ^ole  of  ft»  teatator'a  ertata,  ttduding  tUe 

bequest,  but  also  thr?  Rflditioual  settlement  estate 
duty  whicli  uttiw^liod  to  tho  settled  legaiy.  North, 
,J,,  cc'Dsidercil  that  if  that  w;ta  not  'Jcmi'  tin:  ti-Atntor'a 
intention  tu  give  the  legacv  would  not  be  carried  out, 
for  if  settlement  eetate  duty  were  deducted  from 
the  legacy  the  benaflciariea  under  the  will  would  not 
receive  what  the  teatalor  inteirfed  to  give  them. 

That  is  the  substance  of  "N'orth,  ,7.''?,  drdsion,  Thrn 
the  Legislature  iuterpowf-:! ,  uii-l  by  the  Act  of 

189<i,   a,    U«,  jmjvidod   tlmt  "tin.'   Hettlemeu'.  estate 

duty  leviable  in  rwpevt  of  a  legacy  or  other  personal 
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property,"  that  inolades,  of  ooune,  •  share  of 
redaue,  "aettled  by  the  will  of  the  deceased  shall, 
uoleas  the  will  coutaiu3  au  express  i)rovi8ion  to  the 
Goutrary,  be  |  ayabie  oat  of  the  settled  kgaoy  ur 
property  in  exoneration  of  the  rest  of  deoeaaed's 
eitate."  That  aaction  overrules  North,  J.'i»  decision, 
thereby,  however,  tf^oognizin^  tbat  that  daoblon  was 
a  ri^ht  one  ;  n  t\<<  A  t  of  1894,  becaa.so  an  Act  of 
Pdrliament  would  not  have  been  rcqaiiod  unless  the 
ileciaion  had  b«en  right.  Tbat  section,  however, 
leaves  at  largo  the  queatiou  how  settlemeot  estate 
duty  iii  to  b»  borne  when  the  settlement  is  made 
outaide  the  will.  lu  this  cfisc  tho  settlement  was  not 
only  within  th«  testtttii's  knowledge,  but  ho  I 
Whs  11  party  to  it  biuiself,  and  bw  bad  covt?n- 
ait!tHl  tlmt  lus  executors  would  pay  the  £2>>,O0O  aft<T 
biH  ilt  iith.  What  he  did  by  his  wQl  was  merely 
to  perform  the  oUigation,  uot  to  give  the  legacy. 
But  what  difdarenoe  does  that  make  ?  Suppose  he 
had  c -veniiiited  to  pay  to  his  daughter  this  Jt'io.OOO, 
and  dbe  bad  tbeu  aettled  it  by  an  independent  instru- 
ment ;  or  suppose  be  had  merely  bound  himself  by  a 
Toluutary  bond  to  my  £25,000  to  »  partoa  who, 
withoiit  the  tMtaioar  being  a  party  to  the  trensaotion, 
had  then  aettled  it ;  or  anppose  a  casn  wbr<rc!  the 
aettleuent  foUowa  a  long  time  after  the  covenant, 
bow  (jould  it  be  said  that  the  testator  had  put  himaelf 
under  an  obligation  to  pay  the  settlement  estate  duty 
which  attached  by  virtue  of  the  aetUflment  made,  not 
by  the  testator,  but  by  the  person  to  whom  the 
testator  was  bound  to  pay  the  £25,000.  I  see  no 
reason  for  it  iu  the  Finance  Acts,  and  see  no  reASon 
for  it  on  principle.  I  agree  with  the  argument  of 
counsel  for  the  executors  when  be  ways  tbat  section  8 
(3)  and  (4)  of  the  Fiuenoe  Act,  1894,  rather  »ssut8 
him  than  his  opponente.  I  think  that  the  tsetator's 
estate  has  performed  its  duty  when  the  £25,000  has 
been  handed  over  iutiM^t  and  free  of  the  urdiuary 
estate  duty  to  the  truateoa  of  the  marriage  settlement. 
Either  because  the  testator  covenanted  to  pay  it  to 
the  tmsteee,  or  because  he  covenanted  to  pay  it  to  his 
daughter,  who  baa  to  give  it  to  the  trustees  (that,  to 
my  mind,  being  cpiite  iimuaterial;,  the  trustofs  must 
bear  the  burden  of  the  aettbjnient  eafate  duty.  They 
are  accountable  for  tbat  a«iditiontii  duty  in  respect  of 
what  comes  to  them  as  settled  proptnty. 

Then  it  is  argued  that  the  testator  ooveoAnted  to 
pay  this  £25,oiOO  **  without  any  deduction,"  and  that 
'"deduction"  ought  to  cover  estate  duty.  Be  it  SO. 
The  result  in,  the  executors  mu£tt  pay  £25,000  free  of 
estate  duty,  but  uot  free  of  the  duty  which  attaches 
to  the  settlement  which  it  made  of  that  £25,000. 
In  otiier  words  they  are  boaod  to  pay  the  duty  which 
intervenes  between  the*  estate  which  pnyH  and  the 
estate  which  receives — that  is,  the  ordinary  estate  duly. 
The  trustees  arc  to  receive  £2.), ODD  without  any 
deduction  on  account  of  the  ordinary  estate  duty, 
but  having  so  received  it  they  hold  it  as  a  settled 
fund,  and  they  are  liable  to  pay  the  additional  settle- 
ment estate  duty.  I  think,  therefore,  that  the  dis- 
tinction which  is  contended  for  exists,  and  that  when 

Eoperty  ia  aettled,  not  by  the  will  itself,  but  by  au 
itrument  out*ide  the  will,  settlement  estate  duty 
most  be  borne  bj  the  aettled  property.  I  hold, 
therefore,  thst  the  exeontote  mmt  pay  the  ordittary 
estate  duty  out  of  the  t<>stator*8  general  residue,  and 
that  the  additional  settlement  estate  duty  must  be 
paid  out  of  Uie  £2fi»000 by  the  tmateei  of  the  mamage 
settlement. 

Solicitors,  Btll,  atntrard.  May,  «&  Uoui ;  Evan$, 
FotkTf  ^  Wadhanu 
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Beltox  v.  Bcsby  ASD  ASOTIlEa.  [a.) 

Oaming — Bdtinrj-houn  or  room — U$er — Pnklif-h'*tt- 
Betiiug  Houses  Ad.  1853  (16  .6  17  l  -W.  r.  ll'>}- 
LictMiug  Ad,  1872  (.15  «£:  3G  I'id.  c.  91).  «.  17 

A  pro/fssianat  hetUng  man  went  day  if  imf,  M(v> 

thr  Ii-iiir.i  (•/  12  itotin  anil  3  p.'n.,  to  a  /jf(Wi'c-/.  H'!'.  /: 
ijtsarully  hut  iu  the  ftart  of  ike  h<iiue  kiwoi  as  V>r  (fi:/. 
and  there  cowlncted  the  htuiaeis  of  readi/-moitry  bftiifi-: 
recti vimj  beta  and  ataJces  and  jHtt/iwj  t/ir.  lets  nlim  «^ 
Th«  pro/rridiT  and  licrnsee  of  the  pahltc-fmust  t^- 
auxirf  vf  ami  consented  to  what  the  beUi»g  mam  did.  h: 
the  /utter  jxtid  no  rent.    Besides  the  heUing  hmlnm^- 

tue  miioon.     The  iftUiuif  man  had  tio  inttrut  in  tMltik: 
business,  nrither  hml  the  licemttof  tkt  pttbtk-kuimnf 
interest  in  the  ieUing  butituu. 
Held,  that  the  bdting  man  used  Ihe  pMie-knui 

the  purpose  of  beltiii'j  with  prisons  resortiw)  thtrttv,  a> 
was  therefore  tjuiily  of  an  ujfence  against  sedion  i  </  t< 
Betting  Houses  Act,  1853,  and  that  the  lict'^^^r  «••< 
guilUf  of  an  offence  against  eection  17  12)  of  the  lABam^^ 
Act,  1872. 

Case  stated  by  a  Metropolitan  police  msgUtr^*. 
under  20  <&  21  Vict.  o.  43  sod  42  &  43  Tiot.  c  49. 

The  respondent  Alfred  Woods  waa  charged  befm < 
the  magisirito  upon  five  summonses  iaso'-i  »t  iic 
instance  of  the  appellant,  for  tbat  he,  on  *b<s  " 
Febraai7«  the  Itt,  2iid,  3rd,  and  4th  of  M&rdi. 
being  a  penon  ndng  the  Boyai  fair  bssrhosn. 
Oloater-grove,  Kenaingtoii,  did  naa  (he  aaawfcr  ^ 
purpose  of  betting  with  persons  re*ortirrs  ll^-: 
contrary  to  section  .3  of  the  Betting  Iluuies  A^:,  Iv  • 

The  respondent  Samuel  Bosby  was  charged  fortii»r 
ho,  on  ^e  same  dates,  being  the  hcenaee  of  the  Bjti 
Pair  beerhotue,  dU  aoffsr  it  to  be  used  bj  Aifr^t 
Woods  in  contravention  of  section  3  of  the  Betanc 
Houses  Act,  1853,  contrary  to  section  17,  sab-seeta 
2,  of  the  Licensing  Act,  1S72. 

The  following  facte  were  proved  : 

The  re'pondt  ut  Woods  waa  professional  biHii£| 
man  or  bookmaker.^  Tbn  napondent  Ba$lj  « 
during  all  material  timea  the  keeper  and  propnetc 
and  licensee  of  the  Royal  Pair  bis^rhouse. 

On  each  of  the  days  to  which  the  samtac»' 
referred  Woods  came  to  the  Royal  Piir  beerkj-* 
shortly  after  12  noon,  and  remained  then  ^ 
shortly  before  3  p.m.  Bosby  waa  always  pnsMti^ 
the  beerhoiAse  when  Woods  waa  ther»?.  nu  \  "t  v»- 
found  by  the  magistrate  as  a  fact  that  wh.it  ^i*^ 
did  in  the  beerhouse  was  d'.ne  with  the  knowUu"* 
and  penuission  of  Bu<tby.  Woods  only  bougbt  W 
at  the  bearhonse  on  one  occasion,  and  oc  t«t 
occaaiooa  he  aent  out  for,  and  bought  ehtewkre,  * 
bottle  of  whiskey,  which  waa  drank  by  botii  W«<b 
and  Busby.  Except  for  some  cigars  and  iV«r  tl>e  'r>^ 
bought  on  the  occasion  above  referred  to  Wocd<  *»» 
not  a  ouatomer  of  the  beerhotue. 

The  buioaaa  of  the  heerhooae  waa  oairiad  oeoa  tki 
ground  floor.  The  borineas  premleea  uuuAfcj<i* 
bar,  a  saloon,  a  public  bar,  and  a  tap-roou-. 

In  the  saloon  there  was  a  8cre«in  or  p4rU:i  t 
partially  divided  one  part  of  it  from  tb«  c^-' 
Woods  always  oame  to  the  saloon  and  gr»Tk''; 
lemahud  near  and  on  one  side  or  th*  <^er  d  ^ 
partition.  He  went  from  there  to  other  parts  oi  t» 
saloon  and  to  the  public  bar  and  tap-room  u  oct**  - 
arose,  returning  to  t'li-  iiei^'hbourhoovl  of  the  virtfii- 
Wbile  he  was  in  the  saloon  Woods  rwieif*^  ^ 


(a.)  Reported  by  C.  Q,  Wilbbahax.  Bsq^  Bsntt^ 
at-lAW. 
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which  were  generally  made  at  starting  prices.  Slips 
of  paper,  bflaiing  the  nainr-s  of  the  dog  or  bone 
backed,  together  with  th*'  monny  stakod,  were 
handed  to  him  by  petiiouB  wiahinft  to  make  a  bet,  aud 
Him  ft  bet  was  won  Woods  paid  the  monev  in  the 
liloen.  J>i«|piitM  M)d  diicaiwone  ftboiit  tb«  beta  alio 
took  phMM  in  fhe  hIooii.  Beti  'ifflMtrmally  dw  took 
place  between  Woods  and  Bnisbjr  wA  mn  Mttbd 
cycT  the  cotmter  in  tJie  saloon. 

The  two  rosywindoritH  i  i  versed  about  beta,  horses, 
and  racinff.  Woods  luvited  persons  coming  to  the 
hoase  to  bet  with  him,  sometioMt  successfully  and 
•ometimes  nosuoooHlully,  tliA  man  isvitod  making  an 
•MOW,  s«ch  as  thait  h»  htd  ao  moncv.  TIm  magts- 
tnto  found  on  these  facts  that  Woods  oonduoted  in 
the  saloon  the  btuinesa  of  ready-money  betting,  and 
«(jited  !l,  i;  llih  evideuce  led  to  the  inference  that 
Wocda  was  known  to  his  castomors  to  bo  at  the 
abore-mentioned  times  at  the  Boyal  Pair  beerhouse 
and  to  carry  on  bis  betting  bosinesa  thare,  and  that 
persona  did  come  there  for  ui«  parpooe  of  tnnsaotiog 
betting  business  with  him. 

Apart  from  the  betting  business  carried  on  Ly 
Woods  the  ordijriry  Lusiuesa  of  !i  beerli'iiisc  whh 
carried  on  at  the  lioytil  Pair  beflrhoust).  Woods  lui'l 
ao  interest  of  any  sort  in  the  liittor  busiuensj  or  in  the 
bonse  itself.  He  did  n<jt  t>ike  any  pari  in  the  manage- 
ment of  the  hou»c,  iLi.r  had  ha  an^  control  over  the 
bnaaneaa  of  th«  houaa.  Thera  wtM  no  arideooa  that 
Bnatiy  luid  my  iotarest  in  bets  mada  hy  Wood*. 

The  niHgistrate  dinmisHtd  th«  suumions  at^aiiiHt 
both  re^iioudonta,  holding  that  (lit-  n'spondoiit  Wtjoda 
did  not  uso  the  Ijiirs  of  the  beorhouso  in  such  a 
manner  as  to  constitutti  an  illegal  user  within  the 
meaning  of  the  Dotting  Houses  Act,  1853.  and  that 
th«  respondaot  Busby  did  thaiafora  not  permit  an 
filial  user  of  hi*  bouM. 

S€ction  ■?  of  thi'  Rettiug:  TTons?s  Act,  1S53,  enacts 
that  "  Hiiy  {ii  rson  who,  beiu";  tlie  owner  or  occupier 
of  any  nflite,  housr,  ro  nii,  or  uth*  r  jihiM,  or  {«"rv<)n 
using  the  w»jue,  shill  ojeu,  kt'e[>,  or  use  the  same" 
fur  the  piiriose  of  butting  with  p6«aotia  movting 
thereto  shall  be  liable  to  a  f>enalty. 

Sadion  17  of  tba  lioansmg  Act,  187*2,  enacta  that 
"  if  any  licensed  person   ...    (2)  op^ua,  ket'pa, 
or  uses,  or  suffers  his  housa  to  ba  opeupd.  k^pt,  or 
used  in  coidrHvent  ion  "  of  tba  Batting  Hottsea  Act  j 
he  ahall  be  liable  to  a  penalty. 

DaitekweHt,  for  tba  appellant.— Tha  caaa  shows 

that  Woods  oondu<  t^d  the  business  of  betting  at  the 
beerhouse,  and  that  ho  was  generally  known  to  be 
there  for  the  puri»cNe  of  that  business  at  cfrtftin  times. 
The  tfUVjct  of  i'l/u*.'/  V.  Kemitton  Park  Ilw  ■  :i'itr->  Ci>., 
(luU,  p.  585,  [1899]  A.  C.  143,   was  thut,  to  be 
within  the  Betting  Houses  Act,  a  person  must  have 
some  different  rigbt  to  ba  in  the  place  where  the  pro- 
hibited act  is  dcna  than  tha  liglit  poMWtMd  by  the 
ordinary  frequenter.     This  right  woodi  bad,  for 
IJusby  eoJiSHiiti'd  to  his  using  thw  bar  of  the  beerhouse 
be  did,  Mtid  8o.  in  tffoct,  gave  him  a  license  to  carry 
ua  bis  b<-nin^  Iximiu'm  there.    It  was  not  nt'cc.ss.uy 
to  ehow  that  Wo<'d8  owned  or  occupied  the  jirt  nnses. 
All  tbttt  it  was  necess<ury  to  show  was  that  h«  wns  > 
aotitlad  to  naa  tham  for  his  betting  bneinaw.  JUrnthj 
T.  Jtaggdt,Ati  W.B.lll,  [1802]  1  Q.B.20,fiin  point.  I 
If  Woods  coiiiuutfed  liii  otlVn.  e  ughinst  th«>  Betting  j 
IIou»es  Act  It  is  civar  that  Buaby  committed  one  ' 
nicaiust  the  laoeniiiig  Act:  JU'WMiam     IhmoN,  \ 
Jti  J.  P.  1S2. 
Tha  reapondanta  did  not  appear. 

Gbantiiam,  j. — I  i4ni  sorry  that  no  one  api>r-  irs 
here  to-duy  on  behalf  of  tbu  respondents,  because  it  is 
posaih'e  thttt  we  may  have  overlookfd  some  argument 
la  tbeir  favour.  N^tartbalaM,  X  am  bound  to  tay  that 


I  have  no  doubt  that  our  jadcment  ought  to  be  in 
favour  uf  ih^  appellant*.  The  Detter  course  is  forme 
to  deal  first  with  tlie  case  of  Woods,  because  if 
Woods  ought  to  have  been  convicted,  it  is  dear  that 
Busby  ought  to  have  been  convicted  also. 

The  great  diatinotion  bataneen  this  preiant  caaa  and 
the  oeaea  of  ffmnker.  Durm,  44  W.  B.  899,  and  Powdl 
V.  Krmpton  Pari-  /Tu"-  'Ith'  ''V,  is  tbi.i,  that  in  the  cose 
of  raceoouri'cH  persons  go  tlu  re  in  oriier  to  bet  with 
e.u  li  otiior.  All  ;i.T<'  trenft'd  (dike,  win  thor  thfy  be 
backers  uf  horses  or  bookmakers.  A  man  goes  to  the 
enclosure  either  to  get  a  better  view  of  tbe  races,  or 
because  he  wante  to  back  a  horse  and  he  hoi>es  to  find 
there  someone  who,  holding  an  oppoaita  view  about 
the  capabilities  of  tbe  borsa.  will  bet  against  him. 
Persons  such  as  these,  whether  they  be  book- 
mtdii  r«    r  backers,  are  uo\  in  nriv  sfn.se  owner*)  or 

troprietors  of  the  enclosure,  uor  luu  they,  therefore, 
eeping  or  using  the  enclosure  for  betting  in  the 
sense  intended  by  the  fiettiog  Honiuw  Act.  That  is 
tbe  general  e£Feet  of  thajndgmeota  dalivared  in  tha 
Kempton  Park  ease.  What  w«  ha*«  to  Ma  ia. 
whether  the  public-honse  kept  by  Boal^  in  inoh  a 
wtiy  that  a  profefsional  bookmitkrr  used  it  for  the 
I>ur}>o«e9  of  his  betting  business  is  iu  the  same 
position  as  lin  eoclosure  on  a  raoecxjurso.  It  seems  to 
me  that  tbe  two  cAsrs  are  quito  distinct,  and  that  the 
user  of  ihe  p^ibiiobouse  by  Woods  whs  idearly 
within  the  mischief  of  the  Batting  Houses  Act. 

In  that  Act  tha  Legislatora  were  probably  trying 
la  put  a  Btof  ti5  fhe  keeping  of  betting  houses  u-i  d 
solely  for  belting.  But  then,  as  aoon  aa  the  book- 
maker found  that  he  oould  not  keep  a  betting-hous<« 
of  that  kind,  by  ordering  a  bottle  of  whiskey  or  other 
drink  he  indaoM  tba  proprietor  of  a  public- house  t<t 
allow  him  to  cany  on  his  business  there.  It  brougbt 
trade  to  tbe  bonaa,  and,  in  tbe  present  case,  it  suited 
Busby  to  give  Woods  the  right  to  be  on  his  premises 
day  aft^r  dny.  No  rent  was  paid  for  the  right :  still, 
Woods  h-id  w  11)  tiling  iit  the  nature  of  a  ltc»nt;o  to  b<' 
there,  and  lie  was  there  regularly  and  at  oaitain 
defined  times  for  the  purpose  of  making  bets.  TLm 
pnUio-house  became,  in  effect,  as  much  a  bettiog- 
bouee  aathe  betting- houses  against  which  tha  Act  of 
1853  was  specially  levelled.  The  word  "plaoa**  waa 
intioduced  into  the  Act  because,  when  the  oookmakM'e 
were  (xcludtd  from  the  bc.n(;e,  they  would  conduct 
their  busiiitH.s  in  a  |ila.'e  outhidf,  such  as  a  back-yard, 
and  it  wan  iiit^-iided  to  bring  j  ersons  using  such 
plaoH  also  within  the  m<shesof  the  enactment.  In 
my  Ofiinion  Woods  did  use  tba  poUlo-house  for  tlie 
p^poae  of  batting  with  panona  xawrtiog  thereto 
witbin  tbe  maanfng  of  the  Aet.  The  h<n»e  waa  in 

fact  just  as  mm  h  a  bttting-lioii'-e  us  if  it  hud  hren  n 
room  which  Woods  had  hire<i  for  the  liurj-ojes  of  bis 
betting  business. 

That  being  so,  I  think  that  Woods  was  guilty  of  an 
offence  under  tbe  Bettiirg  Houses  Act,  IHo.i,  and  that 
Busby  waa  goUiy  of  an  offence  under  the  Lioeosing 
Act,  1872.  The  caa*  will  thmefora  ba  ramitted  to 
the  iijiigiiiitrate  with  this  expression  of  our  opinion. 

Bki  oK,  j. — I  agree.  This  room  was  used  by  Woods 
for  the  purpose  of  betting  with  persons  rt-sortii'g 
thereto.  Ha  uard  it  in  tha  aaase  that  he  regiUoriy 
resorted  tberr.  He  rr'Bort«d  there  day  by  day,  end 
wiis  the  person  in  (ofifrnl  of  tlie  betting  bu«nei«a 
ciinied  on  Ih'  rr,  [  ri>t-i  tiiiu  no  d<jubt  that  Wood?* 
WHS  giiilly  oi  the  I  iboK  i-  .o'li  whitib  he  was  charged. 
What  Woods  liid  was  daiM  with  the  entire  consent  of 
Bnsby,  and  therefore  Busby  waa  guilty  of  tie 
offanoa  of  aaffariag  hii  lto»n<ed  pramiaee  to  ba  need 
in  aontraventioa  of  tba  Batting  houms  Aet 

Caiti'  rtmitifl  to  the  mrif/ittnitf. 

SoUeitora  for  the  appellant,  Wontn^r  ^  8m, 
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Q.  B.  Div.  \ 
(<3iauiiliam  and  Bnieei  JJ.)  f 

Jeffrey  v.  Weaver,  (o.) 

Lketuing  law — "  Kef.piwj  open  for  tale  "  of  liquort  after 
doting  hours — Doort  doted  and  locked — Cuttomert 
afterwardt  teen  to  kaw  the  premiie$ — Lietntiitg  Ati, 
1874  (37  A  38  Vid,  e.  49),  «.  9. 

The  retpondent  wot  lummrjued  for  "  keeping  open  "  his 
Ueemd  nmnitee  after  doeing  hour,  con^ry  to  section  9 
of  the  LtetnMiiig  Ad,  1874.  The  evidence  tn  support  of 
the  aummont  loas  that  the  house  joas  dn!</  >  ^j>  7  and  the 
doort  locked  at  II  p.m.,  but  that  tioo  custoinert  reinaiuf'l 
inside  drinkitw  until  1.30  a.m.,  wkos  Ut^f  VWt  tttH  to 
Uavt  tke  prmms     the  bach  door* 

The  justices  dismissed  the  summont,  on  the  autharitu 
of  Teawmt  v.  Canaberland,  7  W.  R.  161.  1  A',  f  K. 
401,  23  J.  P.  jl,  and  Jefferson  v.  Richardson,  '^u  J.  I'. 
470. 

Held,  on  appeal,  tftat  the  justices  were  rights  since  the 
evidence  did  not  prove  that  the  home  wa$  **kept  Oipoi  " 

tv  till  in  thr  •r.'-'iuingi^  ttotion  9* 

Special  case. 

Appeal  by  ioformant  from  a  decision  of  the  josUoM 
for  tbe  county  of  Worcester  dismissing  a  sammons 
against  the  respondent  for  ke«pini^  open  his  licensed 

E remises  for  sale  of  intoxicating  li^iuors  after  dosinc 
our  ^in  this  case*  11  p.m.},  coutrary  to  section  9  M 
the  Licensing  Act.  1874. 

The  oaee  etoted  that  (he  iaetiow  had  found  m  feots 
that  tbe  home  was  nqniied  to  be  doied  et  11  p<.m. 
At  11.25  p.m.  two  meu  were  heard  by  the  police  from 
the  outaide  to  be  talking  in  the  bar.  Both  the  front 
aud  back  doors  of  the  premises  were  then  found  to 
be  locked.  To  allow  the  paataae  to  be  swilled  with 
water,  aa  wae  otwtomery  at  vigM,  flw  front  door  was 
opened  and  the  police  acrc^iant  went  in  and  found 
two  men,  and  the  respondent's  wife  in  the  act  of 
LtiiiiHu(.j;  them  glasses  of  whiskey  and  soda.  It  was 
said  tlittt  they  were  friends  who  were  going  to  atay 
fbere  that  night  and  had  taken  beds.  It  was  subse- 
quently adnutted  that  both  man  had  hem  nqtplied 
with  liquors  at  ofdiiiary  eoatomen  between  tm  and 
eleven  o'clock,  and  had  stayed  on  after  closir.p  hours 
at  the  invitation  of  the  respondent's  wife,  who 
managed  the  businees.  The  evidence  of  the  police 
waa  that  at  1.25  a.m.  the  respondent's  wife  opened 
the  fcont  door  and  looked  out,  and  at  1.30  a.m.  the 
men  left  by  the  back  door  and  mu  down  tli?  lane. 
When  the  police  officer  called  the  respoudent'a  atten- 
tion to  this,  banid,  **1  oan't  hdp  it»  itismy  wife's 
fault." 

The  iosticee,  when  the  lummons  came  befoMilMm, 
ware  oi  opinion  that  they  were  bound  by  the  dedaions 

in7Vnnaji(fv.  Ovmherfand,  7  W.  R.  161,  1  E,  ft  E.  401, 
2^  T,  r,  ol,  and  J-:!,r.'jr  V.  i:;c\ar/!i:.,,  J,  p.  470. 
and  that  todstabiisb  acharge  of  keeping  opeu  a  licensed 
hooM  Hun  anst  be  eyidenoe  ttuit  the  outer  door  wws 
openori^t  or  thataomeone  was  ready  to  openitand 
admit  when  notioa  was  given  by  a  onnomer.  In  the 
present  case  it  was  admitted  that  both  the  outer  doors 
were  locktxi  at  11.25  p.m.,  and  they  diisuiisdad  the 
summons  on  the  ground  that  there  was  no  evidence 
that  tbe  hooee  had  been  kept  open,  aud  they  gave 
their  determination  against  the  appellant  withont 
calling  for  or  heanqg  any  avidanoa  on  behalf  of  tbe 
respondent. 

AmpMeU,  Q.C.  (Sidney  Clarke  with,  him),  for  the 
appellant. — The  sole  question  here  is  whether  there 
was  evidence  upon  which  the  justices  ought  to  have 
Qonvioted.  Tha  Legiilataxe  in  the  Aot  ol  1874  used 

(<«.)  Baporlad  by  Ekskixe  Reid,  Biq.,  Banialer- 
at-Law 


"keeping 


the  phrase  "  open "  and  also 
and  the  offence  of  "  keeping  opei 
tinning  to  do  basiness  with  onstomen 

on  af''?r  c'lr'fl'irip;  hnurs  a.rjl    tifter   tb*^'  doon  oi  tiw 

house  have  been  closed,  it  thai  ijubuiissiois  iioomct 
then  thaw  is  evidence  upon  which  the  justices  oii(M 
to  have  oonvioted:  Fineh  v.  Blitnitll,  MJ.P.H; 
Thompeon  r.  Qreig,  S4  J.  P.  214.   In  Amsr  v.  Slv* 

7i-rJ.  36  J.  P.  373.  and  Brigdm  v.  Ilei.^la,  34  W.L 
27-2,  1  Q.  R.  D.  330,  the  court  held  that  the 
of  keeping  open  was  insufficient  to  support  a  cotT~  - 
tioo,  but  the  distiootioa  between  the  offence  of  1eh(- 
ing  a  house  open — t.e.,notbloeing  licensed pUMiwts 
thn  exclusion  of  customers,  and  keeping  Opes  tti 
house— doing  trade  with  customers  alnedyoatt* 
premises  after  dosing  hours,  is  on.  tlint  .^Mnoth* 
drawn,  for  there  is  nothing  in  the  Act  to  wamntit. 
 ^  .|,  J  J  ^  distincbon  without  any  pnctktl 


Mo  ,      , 

diffeviBOBk  and  ii  oppoaad  to  tiia  wfaob  otiaet  for 
which  the  statate  waa  passed.    Tb»  jaaiiaM 

therefore  in  error  when  they  conddered  that  the  tvc 
cases  referred  to  by  them  iu  the  spedd  css»  vm 
condudve  in  favour  of  the  respondent. 

J.  B.  Mntthfufs,  for  tbe  licence-holder.— The jistiea 
were  right  in  dinmissing  the  summons,  for  under  tit' 
statute  a  victualler  may  be  charged  ei*^-  r  v'th  sel&n 
during  prohibited  hourR  or  with  ke«pmg  op«D  Li^ 
hoase  during  such  time,  and  the  pre^t  proosdiBp 
seam  to  be  an  attempt  on  the  part  d  thapohosto^ 
rid  of  liia  ^Rflbrenee  between  tiiese  two  ofteiw. 
There  is  no  evidence  of  this  house  having  b*«n  h" 
open  for  the  purpose  of  giving  acc-ess  to 
siders  to  enter  and  obtain  drink.  In  T(ns.a\' 
(hmberland  the  honse  waa  found  dosed,  and  it  «« 
hdd  that,  though  a  man  waa  ftrand  tiuve  at  3  as. 
on  Run-lay,  there  was  no  evidence  of  "^"^fj*! 
open"  Lhe  house,  or  that  the  man  than  sd 
not  been  let  iu  on  th.  i;ri  vions  Satorday  vii^ 
Crompton,  J.,  iu  that  case  said  it  was  a  wmeg 
offence  that  was  char|;ed,  it  should  have  been  tkit  if 
serting  during  prohibited  hours,  for  thers  wst  u> 
eddence  of  the  honse  having  been  kept  open  done 
prohibitol  hours  merely  bec*use  a  stranger  w*ss food 
on  or  was  seen  to  leave  the  premises.  In  ,/-/<Tf"  ' 
/{«cAar(fson»  dso,  the  Queen's  Bench  h«!i 
theca  waa  not  suffident  evidence  to  soppoit  ^ 
ooBvieiion  of  kaeping  open,  tboogh  there  anglit  ksn 
been  sufficient  evidence  of  wron  KfolsaUhMe. 

TuE  CJouRT  dismissed  the  appeal. 

Qh-VNTHAJC,  J. — I  fetfl  this  to  be  a  cH*e    :  »• » 
difficulty,  but  upon  the  whole  I  think  the  b-^fc-  t** 
to  take  is  for  us  to  hold   that   the  eipK>«c.ai 
"opening"  and  "keeping  open"  in  the  «i*ctai^ 
unaer  consideration  must  have  their  ordinary 
tation— namely,  that  the  house  must  be  own  or  b|« 
open  for  the  purpose  of  people  goiutj  in,  And  r:otmrr?.j 
for  the  purpose  of  serving  people  already  '-ita'" 
If  people  stay  on  to  have  drudc  after  proper  hoan  ti»* 
would  oonstitata  another  offanoe.    fidhag  hs»c 
during  prohibited  hoiua  la  a  distinol  oAsifls, lada 
all  the  cases  that  have  been  dted  the  jud^  Haw 
kept  strictlv  to  the  evidence  of  "  keeping  op«i  '  a 
the  partionlar  case.   Here  the  people  *-ere  pren-:  - 
have  been  in  the  hooae  before  dosing  ttms  audit 
admitiad  that  the  honse  wea  in  the  ordiasty  *»» 
dn^rd.fnr  both  the  front  and  the  back  doofi 
locki  <l  aud  the  police  could  not  get  in  at  sith*  *" 
tht  iti.   Indeod,  tney  wouIlI  u  jt  have  got  in  bat  f^r  ■ 
man  who  waa  engaged  in  swilling  the  door.  T*^^' 
the  facts  as  admittad  or  prorad  in  the  osss  I  tktf 
that  the  house  was  not  open  or  kept  opaa  in  » 
ordinary  sense  for  people  ootdde  to  go  ia>,*^ 
ought  not  in  face  of  tVio  authi  ritii'g  cit<»d  to  boii*^ 
thwe  waa  eddenoe  here  of  keeping  open  to  wf^^-  * 
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H.a  Babzbr  v.  Lonxur,       Pftwiuf o  Oo.— Hao.  v.  Oa.  Txiavuic  (J.  07  OomiiroBT  Or.,  Iiosoox}.  H.0, 


OODTicti'  ii  vvUl  ill  the  words  o{  {be  tWflllTi 
appeal  f&ila  and  must  bo  diimiaMd* 

Brvob,  J.,  ooaaonacL 

SdidtorB  for  the  iuf-immr.^   CIMbi  Jk  MtuMit 

tot  8.  ThuTHthy,  IkoiiiBgrove. 

Solicitors  for  the  reu[K*ndant,  ThoMM  Wh^  A  SctU, 


Q.  ii.  Div.  J  ...  „, 

(Mine      GhMntU.  IJ.)  j  '^I*^ 
Baster  v.  LoyDox  and  CorsTY  PnrN-Tr«:a  Co.  (a.) 
Matter  and  $ervant — f)i$mii»ai — Seijlujfuce, 

The  que$Uon  whether  a  timjU  act  <>/  fftrtjttfvhuu  on 
the  }Mirt  nf  a  tervant  will  jiutify  hi^^  di.imUntl  witkout 
utAice  depends  upon  the  e/utracter  i\f  the  act. 

A  workman  havintj  thf  chun/''  <>/  it  rulitahlr  nuirhine, 
thrmtgh  forgetfulueu,  caused  dumayt  to  tht  marhitf  to 
the  extent  of  £30. 

iTcM,  <Aal  Am  «inp{oy«r  tacu  jwlUfitd  in  dimming 
hfm  wUhoui  iwHee, 

Ca8«  slattnl  by  a  Metrop<;lita)i  police  luagistrnte. 

A  oomplaiut  was  madn  by  the  appellant  before  the 
mitfutnte  daiming  £4  s^..  two  we«ka'  wagMaDfliged 
to  M  dna  to  tba  aftpaUant  in  lieu  of  notice. 

The  ap|>dlaiie  waain  flia  employ  of  the  reepondents, 
and  on  the  Ifith  of  Deoeuib«r,  lHi»s,  h»il  chiir^^p  n{  ^ 
printinsr  machine  callod  the  "Century,"  whi  h  was 
worth  £S(K).  Whiltj  he  was  in  '  ■iir<.n"  if  ir  ;i.  .  yliuder 
oalled  the  "  top  rider  "  got  jammed  into  ibe  machine 
•ad  did  damage  to  the  extent  of  £30.  Whwt  the 
^ipaHant  vaa  Mked  by  the  reepondents'  managw  for 
•a  axpbaatioo,  be  replied  that  the  top  ridw  had 
jumped  oat  of  the  forks  in  which  it  revolved  and  so 
fonli-d  the  machine.  The  respondents'  manager  did 
not  accept  the  aj  iM  niLnt's  explanation,  bat  believing 
that  the  appellaiit  had  caused  the  accident  by  omitting 
to  place  the  top  rider  in  its  jiroper  position  in  the 
forks  before  starting  the  maohiue,  as  it  was  his  doty 
to  do,  paid  him  the  wa^ai  tliMi  dm  to  Un  and  dii« 
flBiiied  him  without  notatw. 

Tbe  magistrate  tn»  aatiafled  tiiai  {h«  only  way 
in  which  the  accident  could  havo  i>ocurre<l  wiis 
by  the  appjellant's  forgetfuluess  to  fix  the  end  of  the 
top  ri  irr  in  the  forks  before  startiug  the  machine, 
DOtwithstwding  the  appellant's  strong  belief  that  he 
had  done  so,  and  the  magillMto  held  that  such 
forgotfolDeia  io  the  perfonntiiM  ol  aa  important 
p«rt  of  th«  anpsHanri  dutf  aoMraotad  to  neglect 
which  justifJea  hia  dismissal  without  notic*^  Hn 
accordingly  dismissed  the  coiujjlaint  subject  to  thia 
case. 

It  was  admitted  that,  apart  from  this  ground  of 
dtoniMal,  tha  wagea         Daw  baao  doa. 

TT.  M.  r/ifm/'jcv;!.  for  iho  r»pprl!ant. — Fnr pr'tfulness 
upon  a  single  occaaion  in  nut  a  huI-I  ;-  ri[  frn. md  of 
disinistal,  and  does  not  iHiKiunt  to  ri<'rrli-<'t. 
Neglect  to  be  a  ground  uf  diBmissal  must 
he  habitual.  Parke,  B.,  in  Gb&o  v.  Jirouncker, 
4  O.  &  P.  61d,  emunMRtaa  tbo  grounds  of  dismissal. 
TlMfoio:  **  Moral  niaoaoduet,  eidier  pecuniary  or 
otherwiso,  wilful  disobedienco,  or  habitual 
8e«  also  ii'JwurJj  v.  Lfvy,  -  F.  &  F.  94. 

Colam,  for  the  resiHrndenti?. — The  principle  on  which 
iliaiiiiwal  uifhnnf  nntionia  iiiitiflnrt  iithit.  if  «  amrranf 
baa  lialiBfad  binMnU  in  tiMa  a  w^that  ft  mrald  be 

{a.)  Reported  by  C.  Q.  Wh^bbaham,  Esq.,  Banister- 
«t-Iiu«r. 


manifestly  iiij  irif  as  to  his  master's  intfirostslOJ 
him  in  his  employ,  the  master  is  justified  in  dfiniarfng 
him.  Whether  that  was  so  in  the  present  case  is  u 
quMtioii  of  fact  whiioh  tha  magiitnito  hai  found  in 
Hie  laqpgndant^  fuvour. 

DAHOO,  J.— The  magistrate  was  right.  It  has 
been  argned  tibat  fowpetfulnaM  cannot  amount  to 
neglect.  That  oannofc  M  io,  baoanaa  negliganoa  or 

neglect  as  often  arise  out  ol  iofgotfalnaai  M  tnom 
aD3rthing  else.    That  it  shoold  be  a  ground  for  dia> 

missal  in  every  caso  (Ltos  not  follow.  The  act  of 
forgetfulness  might  be  i>f  so  trivial  a  nature  as  not  to 
be  a  ground  for  dismissal.  But  to  be  forgetful  in  a 
matter  which  might  causo  damage  to  the  master  or 
his  property  or  to  the  other  servants,  that  was  for- 
getfulness  of  so  serious  a  dianateras  toamnly  juatiiy 
dismissal.  For  instance,  in  the  oaie  of  a  «|pufaDan, 
who  would  say  when  he  omittod  tO  ligBal  a  tvain,  and 
so  occasioned  a  niilway  accident,  that  he  did  it  from 
any  cause  but  forgetfulness.  Yet  no  one  would  that 
such  an  act  on  his  part  would  not  justify  hia  instant 
dismissal.  Another  argument  was  that  negtigenoe  is 
not  negliganoB  raoh  aa  to  joatify  diwnlwal  nnleia  H  ia 
habitiw.  Row  many  tiiniBa  may  a  aerrant  be  negli- 
gent ?  Twice,  or  three  times  ?  That  argument  is  as 
<iangerouH  for  the  working  man  as  for  his  employer. 
Yi  u  li'iv.'  ft  complicated  machine,  one  m  uti'  iit  of 
forgetfulucss  in  the  management  of  which  might 
cause  the  death  of  hundreds,  and  yet  it  is  said  that 
negh'g«ace  in  the  person  havinc  the  oara  of  auoh  » 
machine  is  not  negligence  wliiioh  justiflea  hSa  dit- 
missal  unless  it  is  habitaal. 

Channell,  J. — I  am  of  the  same  opinion.  It  is 
impossible  to  give  an  exhaustive  definition  of  n^li- 
genoe  that  would  juatify  the  dismissal  of  a  amrvant. 
Whedier  a  single  act  of  negligent  would  justify 

dismissal  depends  upon  the  character  of  the  act.  The 
magiBtriite  was  riglit,  and  it  is  sufiicient  to  say  that 
MR   tlji'  fiicts   the  dismissal   of  the  OfipallBIlt  WBB 

J  u^uhtid.   It  is  a  question  of  fact. 
Appeal  diamtrnd. 

Solicitor  for  the  eppdlanti  Oeorj/f  Jolly. 
Solioiton  f«>  the  laapondentp  JVimU  A  Skum* 


FA.  It. 


Q.  B.  Div.  1 
(Lawranoe  and  Channel!,  JJ.)  J 

Eeg.     Dk.  Tristram  (Juuok  of  the  Conslstoby 
Court  of  Loxdox).  (o.) 

EccUttaatiad  law — Burtal^Dinnbrmna—FacuHif— 
^vritdidian  of  ObiuMory  Oowt—Btariai  Act,  1857 

(20  J:  21  rict.  c.  81),  i.  25. 

An  eccUiiariical  comrt  Aos  no  power,  in  granting  a 
/•leulty  to  dUtnler  a  Mfy  iuried  in  contecrated  <jruundt 
'to  ciit'  the  remtteru  eomjMiiy  whom  the  grwmd  htUnm 
to  apimir  before  H  fm  ike  fiiffoet  o/  wuMn§  a»  ordtr 
against  lucA  cemeterjf  tprnftutji  lAol  the  My  AmM  he 
dimitterrfd. 

A  faculty  tvus  granted  hy  an  frrlfsiatlicil  court  to 
ojoen  a  certain  tnttdt  in  consecrated  growtd  and  to  open 
the  lid  of  a  coffin  interred  therriu*  7a  enlfr  la  eftn  fta 
lid  of  the  coffin  U  would  he  neresearjf  io  remooo  amether 
coffin  which  etmbdned  a  bf  ly. 

Semble,  that  a  lia'nce  of  a  teeretary  if  stute,  pursuant 
U>  tedivn  25  o/  the  Burial  Act,  1857,  tra*  required  for 
such  remmxil  in  aildition  to  the  faculty. 

Rule  to  the  judge  of  tha  OoMirtrwy  Ooort  of 
London  for  a  prohibnion  to  prohibit  bim  from  dXlag 

(a.)  Reported  by  C.  G.  Wu^haham,  £sq.,Barrister- 
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the  directors,  proprietors,  and  the  secretary  of  the 
London  Cemetery  Co.  to  appear  before  him  for  the 
parpose  of  biudiug  tboin  by  orders  Mid  dilflotioill 
inserted  or  to  be  inserted  in  u  faculty. 

On  the  9th  of  March,  1898,  an  ex  parte  application 
«H  made  by  Anna  Maria  Druoe  and  Sidnegr  Qeorge 
Brace  to  the  judge  of  theCoDrfatoty  Ciourt  of  London 
for  a  fju'-ulty  to  open  a  certain  vault  in  the  consficratfd  ' 
portion  of  the  North  London  Cemetery  at  Highgnte,  j 
the  property  of  the  London  Cemetery  Co.,  and  to  | 
open  the  lid  of  a  coffin  interred  therein  with  the  view 
of  Bioertaining  whether  the  oofBn  oOntiuieS  the 
remitins  of  Thonifis  Chftrles  Drncp,  and  to  remnvo,  so 
far  af  \v!is  uet'essary  for  that  purpose,  otlitT  coffins  in 
the  vault. 

Tbe  surviving  executor  of  the  will  of  Thomas 
(  hiirles  Druce  and  certain  of  the  children  of  Thomas 
Charlea  Druoe  and  their  deeoendante  intemDed  and 
opposed  the  appHoation. 

A  jxftitiorx  wiv^  thtm  filed  and  it  appt>ii-od  upon  tho 
affidavits  tbat  in  order  toex>»aiioti  tUocoHinof  Thomaa 
Charles  Druoe  it  would  be  necessary  to  remove  the 
ooffia  oontainiog  the  xemaini  ol  Annie  Maria  Dmoe, 
bb  widow. 

A  quoati m  arose  during  the  hearing  of  the  petition 
as  to  whether,  having  regard  to  section  25  of  the 
Burial  Act,  1857,  it  was  necessary  to  obtain  the 
licence  of  a  secretary  of  state  to  open  the  ooihu  said 
to  oontain  the  remains  of  Thomas  Charles  Druce  and 
to  remove  that  oontaining  tba  vemaiiw  ci  Annie 
Maria  Dmoe. 

On  the  25th  of  November,  l^^s  j  i  lgeof  the 
Consistory  Court  delivered  judgnicnt  upon  the  appli- 
cation and  decreed  a  faculty  to  issue  after  the 
eviration  ol  fif teea  daya»  the  terme  of  the  faculty  to 
lie  settled  by  tbe  registrar.  "Ba  alfo  bdd  that  it  was 
not  necessary  for  the  petiliotiers.  in  order  to  enable 
them  to  act  upon  the  faculty,  to  obtain  a  Ucenoe  frou 
a  secretary  of  state. 

On  the  14th  of  Deoember,  the  judga  of  the 
Coauistory  Oonrt  ieioed  a  citation  to  the  direotors, 
proprietors,  and  the  secretary  of  the  North  London 
Cemetery  Co.  to  appear  before  Lim  to  show  cause  why 
he  should  not,  in  pursuance  of  his  decree  of  the  2.3th 
of  November,  insert  in  the  faculty  to  be  issued  an 
order  on  tbe  dixsotorti  proprietors,  and  the  seoretary 
of  the  oompany,  as  onetodiaoe  of  the  oomeccated 
^;ruimdin  wniohtheTanlt  and  ooffio,  the  subject  of 
the  faculty,  were,  by  themsnlvr.s  or  their  ag(>nt8  to 
execute  the  directions  contained  in  tbe  faculty,  or  to 
admit  Anna  Maria  Druce  or  her  agents  to  tbe 
osoMlery  to  eoMeuto  snoh  direotioDfl.  The  citation 
was  served  at  tlie  olRoee  of  the  cemetery  company  on 
the  l()th  of  December.  The  coiupauy  tlu  rpupon 
applied  for,  to  the  High  Court,  and  obUiutrJ,  the 
present  rule  for  a  prohibition. 

Section  2o  of  the  Burial  Act,  1857,  provides  as 
follows :  Eaesipt  in  the  esse  where  a  body  is  removed 
from  one  consecrated  place  of  burial  to  another  by 
faculty  granted  by  tbe  Ordinary  for  that  purpose,  it 
shall  not  be  lawful  to  remove  any  bod}',  or  tbe  rt-m^ins 
of  any  body  which  may  have  been  in  any  plocm  of 
burial,  without  licence  imder  the  hand  of  one  of  Her 
Majestjr's  prinoipal  secretaries  of  state,  and  with  snoh 
prctiautions  as  snoh  semtary  of  f tate  may  prrscribe  aa 
the  condition  of  such  licenri  :  ,;oiI  Buy  person  who 
shall  remove  any  such  bo<iy  or  reuiaius  cuuUary  to 
this  enactment,  or  who  shall  neglect  to  observe  tho 
precautions  prescribed  as  the  oondition  of  the  licence 
for  removal  shall,  on  snmmary  oonviirtiMi  before  any 
two  justices  of  the  peace,  forfeit  and  pay  for  STSry 
such  offence  a  »um  not  exceeding  £10." 

Sbttham  {Campbell  Johiuon  with  him)  shewed  cause. 
— ^Tbe  eemetHries  belonging  to  (he  Londoii  Cemetery 


Co.  are  excluded  from  the  operation  of  sectiea  2i  tl 
the  Bnrfftl  Act,  1857,  by  section  54  of  th«  Burial  Aet, 
1  -  VJ   1  -  v  1-  Vict,  c  85),  into  which  tbe  Act  of  '.vj: 
i-v  nicorpurated.   That  section  provides :  "  Nothug  ia 
this  Act  ooBtsineddiidl  extend  to  take  away,  dtamal, 
alter.  Or  prejudioe  any  of  tbs  xigbta,  povm,  or 
anthorfties  Tested  fo  any  of  fba  eemetery  cocnpuiia 
incorporated  under  the  several  Acta  mentioned  in  \ht 
f>aid  schedule  (B)  of  this  Act,  but  aU  aach  ligat*. 
]^K)wers,  and  authorities  shall  be  as  good,  valid,  aod 
effectual  as  if  the  Aot  had  not  passed."    The  XiA 
incorporating  tiie  Ztondon  Cieoaetery  Co.  is  one  of 
those  referred  t'-.     The  application  of  section  So  t.> 
the  cemeteries  of  the  Lmdon  Cemetery  Cf>.  vouM 
involve  an  interference  with  the  right  <  i    v»»r?,  : 
authorities  of  tho  cemetery  oompany.  The  judge  of  ti» 
Consistory  Oourfe  hat  posrsr,  m  tbe  exorgiis  d  Us 
jurisdiction  over  vaults  and  gmtas,  to  cits  psnM  t» 
appear  before  him  who  have  an  interest  n  As 
subject-matter  of  a  faculty  wbic';       '■-  ii.:*  injfi 
for:  nulwtr  v.  fftuf,  3  East  217.    This  u  hiiUae- 
honoured  right.     Further,  it  is  the  well-€stabli*h*<l 
praoUoe  of  the  Gonsistoi^  Coott  to  cite  penoot 
who  ars  fbs  eostodians  of  oouseuiated  groan*!, 
and  to  order  them  t"         specific   and  positit^ 
acts.    Whether  the  court  luia  machinerj-  to  5^  tint 
its  orders  are  ciirriod  out   is  a  difTerent  q-i-^t;  m. 
Though  it  cannot  attach  for  contempt,  it  can  pnniMi 
the  delinquent  by  admonition  and  by  oondaainisg 
hint  in  costs.    If  the  court  made  a  wrong  order  tlnl 
would  be  matter  of  appeal  and  not  for  a  prohiWwB- 
It  is  conceded  that  prohibition  would  lie  if  thecooit 
attempted  to  try  a  common  law  right,  such  a*  tk* 
ownership  of  a  grave.    But  here  no  atfeempt  is  hoif 
made  to  try  the  ownership  of  the  grave.  The  ooort 
has  jurisdiction  to  grant  a  faculty  to  open  the  gnn 
in  si>ite  of  the  protest  of  ieIatioi»s  of  the 
buried  thfrein  or  of  the  owppr  of  the  grave,  sril  i: 
has  power  U>  order  it  to  be  done  :   Hm-lf'  r-t  v.  .^n 
4  P.  D.         rCHASmSLL,  J.— There  the  order  ws« : 
remoes  sometuinsT  in  a  ohnroh  whidi  was  placed  tb^ 

illegally  In  J.7/arr,  v.  CJthnnf.  L.  R.  2  A.  &  B.  3U. 
Hi  W.  A.  I't  K.  Dig.  U;,  the  order  was  mvieafrsitt* 
a  person  who  was  not  even  the  custodian  of  tb* 
oonsf  crated  ground,  but  a  mere 
[Chanxell.  J.— In  both  tiicsB 
ngainst  whom  the  order  was  made  ' 
had  done  sometbiog  without  first  obtaining  a  ttos^ 
to  do  it.]  The  court  has  power  to  maie  %mi  ori*: 
upon  tbe  custodians  if  they  do  anythiug  wrong.  Tb^ 
cemetery  company  would  be  doing  something  wrjor 
they  obstructed  the  doing  of  the  acto  aathorvc»4  bj 
the  faenlty.  The  court  bas  power  to  ordsr  tki 
t  emetery  couipmiy  to  assist  in  the  px-vntion  of  the 
authorized  by  the  faculty,  and  has  power  to  iavil 
simb  orders  in  ths  iaeol^. 

Sir  R  FinUty,  S.O,  {Sir  R.  WehiUr,  A.O..  and 
Suiton  with  him),  in  support  of  the  mle>  en  Iwtote 
of  the  Heme  8wretary. — The  argumffllt  that  Mttsn 
■25  of  ihn  Act  I  f  1S57  does  not  apply,  on  tb.- 
that  >ec'i  m  oi  of  the  Act  of  1852  reser^en  ihe  ri^i- ' 
and  |«ivil«*es  of  certain  cemetery  compe»i«.  w  ^-'^ 
valid.  Tim  cemeU  ry  c>  mpanaes  ooold  aot  to  '■'^J* 
have  a  right  to  stip  people  from  disintsfiittg  a»i 
bodif«.  The  right  or  privilege  rtferred  to  m 
54  is  some  special  privilege  acquired  by  some  p«rtiri-»-* 
cemetery  company  :  v.  Shari^,  5  W.  B.  31^.  •  Cii 
C.  C,  214.  [CiiANXElx.  J.— We  dec  i.!fd  tfcatpciri. 
raised  fai  relatiim  to  another  Act.  in  ;  <-■  v.  '/nsA*'*- 
anu  p.  :m.  riS9«]  1  Q.  B.  406.]  The  only  «»' 
ception  to  section  25  is  in  the  case  of  i  (imuial  «i  ■ 
body  from    i  i  <  onaeorated  of  burial  to  anoti^' 

It  was  considered  by  the  I/'gislature  that  in  that  a*' 
a  faculty  was snlilettttt.  Bat  betvit  isacsseef 
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removiil  of  a  body  to  be  put  buck  tigitm  tu  its  urigiual 
poeition.  That  case  falla  within  the  body  of  the 
aection,  and  the  lioenoe  of  the  Home  Seorataiy  ia 
MOOviiBsly  wqaiwJ  for  radi  nmoraL 

Dancuiifrts  {Soinirs  Jamen  with  hitu),  ia  support 
ol  the  role,  on  behall  of  the  London  Cemetery  Co., 
I  slujiiwdi 


Lawranoe,  J.— 'J  I*  rrtil  qaeation  in  this  caee  ia 
whether  the  judge  of  the  Ck>n8i8tory  Court  haa  aright, 
while  exenoaing  hia  juriadiotion  to  fi,rwa.t,  n  fMolty 
for  the  dinntermenft  ol  n  body  buried  in  the  oon- 
aeorated  ground  of  n  oemetery,  to  cite  the  cemetery 
company  to  appear  before  him  and  to  ordor  them  to 
diainter  the  Iwdy.  The  faculty  itself  is  a  mere  licence, 
and  there  appears  to  b«  uo  authority  for  the  powers 
claimed  by  the  judge  of  the  Consiatory  Court.  The 
catea  cited  to  us  in  aappott  of  the  pretensions  of  the 
Gonaiiton  Oovt  nn  ciiwdy  diatiiiatfiom  tlM  pnira 
tsm&e,  for  in  tboae  oaaat  tiM  ordm  wara  ordm  Bada 

to  put  an  end  to  something  which  had  bcOft  dOM 
without  the  licence  of  the  Consiatory  Court. 

Moreover,  assuming  that  the  judge  had  power  to 
do  what  he  did,  section  'lo  of  tho  Burials  Act,  iS-'iT, 
would  be  a  full  answer  to  the  order  proposed  to  bo 
mnda.  It  aaama  oLtar  that  witho&t  the  UoaiMe  of  the 
HoBM  SeonlaifytiMMwovldbeiiopower  toiatorftee 
wiUi  the  grave. 

Cuak:yeix,  J. — I  agree  that  the  rule  must  be  made 
abaolute.  The  matter  stands  thus :  Interferiug,  with- 
out proper  authority,  with  a  body  buried  in  oonse- 
cratod  ground  is  an  e^icltisiastical  offence  ;  it  is 
probably  also  a  common  law  misdemeanour.  If  it 
lUToWes  the  reaiOTal  of  the  body  it  appears,  further, 
thnt  the  act  is  illegal  by  section  '2b  of  the  Burial  Act, 
I8d7t  aalew  the  lioenoe  of  the  Home  Seoretaiy  has 
been  dnt  obtained.   Aa  regarda  the  ecdensatioal 

offence,  the  eocle.>tittatical  court  has  clearly  jiower  to 
authorize  the  act  to  be  duue,  and  so  jtrevent  it  being 
lui  ecclesiastical  off«nce.  That  is  the  lueaniog  of 
jcranting  a  faculty.  The  faculty  gives  permission  to 
do  that  which  would,  ^vui  viit  the  faculty,  be  an 
eedeaiaatioal  offenoe.  That  ia  the  entire  Qper»tu»  of 
M  feeollrf  lofar  aal  know.  ^  Ifltat  power  the  eootosiaa* 
tical  court  has  to  order  a  disinterment  1  do  not  know. 
No  authority  for  it  has  been  shown.  What  is  sought 
ill  this  oaso  is  not  a  mere  periu  -.^i  )  i  ta  digintcr  a 
body,  but  an  endeavour  is  apparently  bclug  made  by 
the  ecclesiastical  court  to  order  the  disintcrmeai.  If 
that  ia  ao,  it  seems  to  be  clear  that  the  oonrt  ia  going 
beyondite  joriadiction.  What  tlie  eodflaiaatieal  oonrt 
has  done  is  to  issue  a  citation  to  the  oemetery  company 
ordering  them  to  come  before  the  court  and  to  argue 
the  •[iit^tion  whether  an  order  should  not  bd  lujide 
itdverst^l}-  to  thetu  directing  tliat  tlie  disiuteriutint 
should  be  cfirritii  out  by  one  person  or  by  linother.  I 
ean  see  uo  authority  in  the  court  to  do  that.  It  is  im- 
|K>8stble  to  read  the  citation  intllBOnly  wmj  which 
would  make  it  legal — that  is,  ft  leqneat  to  the 
oompauy  to  MOM  and  say  wkettm  ta^  had  any 
ubjedionttt  Mrs.  Drooe  having  tke  diepaMatioii  she 

The  oidy  I'lst-s  cited  to  show  that  orders  luid  bi-ea 
made  by  the  (ecclesiastical  court  were  castMi  in  which  an 
fccletiattioal  ofl^uoe  having  already  been  committed 
the  offender  wm  ordered  to  reatore  the  origioel  atate 
of  thloga  end  to  nndo  what  ke  kad  unkiwliilly  done. 
That  wiiK  <juit<'  difTt  rent  froBioidertpga  tking  tobe 

clone  in  the  hrst  iustatioe. 

T^"<t,  AMumincr  fh»t.  apart  from  (it»cti<>n  '.^,"1  of  Hie 
Bunal  Act,  tne  ecclesiastical  court  would  have  nad 
power  to  ordf'r  tba  disinterment,  that  providoo  ifl  an 
additional  raatoa  for  aeying  that  the  court  are  goiag 
bej  uud  their  jutiadiotion. 


Rule  mitde  abiulute. 
Solioitor  for  A.  M.  Druue,  F.  J. 
SoUaitor  for  the  Traaaory,  Tkt  Treatttrjf  ScUeUor. 

Seliaitott  for  ike  eeoaabary  eompaoy.  Jfeafap,  Hfofar , 

A  Havoti. 

Solioiton    for   the   intervenera,  Frtth/Uld* 


OttUft  Of  SffNO. 

From  Chan.  DiT.  I      T.i.t^  i» 

(Iiiidlfly,]LB.taiidBoaMr,I«.J.)j  J«7l«>»- 

Fis  rr  Hope. 
Dr  Oxrro  v.  Hope,  (a.) 

SdBed  hnd^TtMoiit  for  ti/*^BeMoom,  sols  «/— 

Sanction  0/  court — Diserttitm — Tenant  /or  life  in 
jteeuniury  difficttltie$  cauted  by  extratfagance-~Oppo*i- 
tion  of  reuifiiiulermen — Jewtl  <>/'  iniii[ur  rlinracter-^ 
SetUtd  Land  AU,  1882  (45  ,t  4G  r.c<.  c  38),  «.  37. 

The  fad  that  9  Umnt  for  life  hcu.  by  hit  aim  eaefhi- 

vayance,  brought  himtelf  into  pt^cnm'tirif  iL'/HrnHir.^,  toill 
not  induce  the  mart  to  relieve  him  by  urdering  a  taie  of 
heirloomt  umirr  th'  (Um  retionary  powtr  conftmd  ly 
«ec(*on  37  of  the  tieiiied  Land  Act,  1882. 

An  appliixition  by  the  tenant  for  life  for  the  ta  net  ion 
of  (A«  court  to  a  contract  bt/  him  far  tht  sale  of  tkt 
Tammier  Bluo  (or  Jfope)  Diamond  nftmi. 

The  court  ouffhi,  on  tuch  an  aftplication,  to  have  regard 
to  the  wishes  of  persons  eutiUed  in  remainder,  and  rven 
to  their  Bdidwut'il  preferences — as,  e.g.,  thr  wink  to 
prf serve  in  the  family  a  celebrated  jewfl  of  u  unique 
kind.  It  ought  to  consider  wfuxt  wtts  the  intention  of  the 
settlor,  what  are  the  mi$hs»  of  the  family  generally,  ami 
what  would  be  for  the  of  the  etUttt  as  a  whoU. 

/»  -!  7;.,,,  (,/  Byrne,  J.  (ante,  p.  'j.IG],  affirmed. 

Appeal  from  a  deoition  of  Byrne.  J.  (onfe,  p. 
the  laoto  ace  aoffldenfly  stated). 

Sir  Ed''n->  CUrh,  n.C  FaTWtU.  Q.C.,  and 
Martelli,  for  Lor  1  H.  F.  H  ipo  Pelh*m  Ciiuton  Hop<%, 
whi«  appealed  referrtnl  to  sections  'iT  1  53  of  the 
Settled  Land  Aot.  HS'J  ;  In  re  Etri  of  H  i  Uor'n  Will 
Trusts,  45  Ch.  D.  402,  39  W.  K.  Dig.  202;  l„  rr 
Mnr,,His  of  Ailetburg  t  StUled  EsUtUs,  40  W.  &.  lli 
[1892]  1  Ch.  506  (afBnn«-d  in  House  of  Lords,  41 
W.  K.  31s.  \mi"  A.  C.  356):  end  l»  re  ff^t 
SrtUemeitt,  »  Times  L.  B.  506. 

Ooaaflfll  for  Ike  other  partiei  were  not  oalled  npon. 

M.,U;,ja,<,  V.C.,  and  .1.  'ff.  Terref!,  for  th«  partiM 
iut-rested  as  tenants  iu  tail  iu  remainder. 

J.     If.  Bonn,  for  the  Onke  of  Newoialle. 

J.  II.  Young,  for  mortgageea  of  tiie  Hie  eilatei 

E.  S.  Ford,  for  the  trustci  s  of  the  will. 

LiKDLEY,  M.R. — It  appears  to  US  that  this 
is  a  case  in  which  we  ought  not  to  ditfer  from 
the  learned  judge  in  the  court  below.  I  do  not 
wish  to  any  anything  unpleasant  or  unkind,  fO- 
Htfcting  unduly  on  Lord  Jft$am  Hflfe^  the  nrmt 
applicant ;  but  it  is  quite  obfiooa  fkat  he  ha* 
bruu^^  t  1  fuiself  ioUt  these  money  difficulties  ky 
his  own  ft/ily.  That  is  not  a  reason  for  the  court  to 
grant  such  an  applicititm  as  this.  No  doubt  the 
financial  position  of  the  tenant  for  life  is  a  circuin- 

(a.)  Itqiorted  by  E.  0.  Maokkn/.ik,  Esq.,  Bwriatec- 
at-Law. 

41 
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to  be  considered  ;  hut  when  ws  look  at  the 
mtMVt  and  aee  for  whoee  benefit  the  pcopoeed  aale  is 
to  be,  it  is  otmooa  that  it  is  for  nobody's  benefit 
except  that  of  the  tenant  for  life.  The  whole  object 
of  this  application  i«  to  inoreas©  his  income  by  the 
iut«refit  which,  if  this  jowpl  wurn  soM,  could  got 
by  meuas  of  the  purchase-inoney.  Not  only  does 
uobody  else  want  the  sale;  everybody  else  objects, 
li  is  sud  that  the  d«Bife  to  keep  tbu  jewolia the 
funfly  is  •  mere  natter  of  seotiment,  and  a  sentiiiient 
which  we  ought  not  to  regard.  T  ciiiiiiot  go  to  that 
extent.  Even  if  the  sentimeut  is  fanciful,  I  am  not 
preparod  to  say  that  we  ought  to  pay  no  regard  to 
it.  I  dareiay  this  diamond  has  not,  lustoriciUly,  the 
TBlm  of  some  other  jewels  which  have  a  longer 
pedteMk  But  it  is  evidently  an  object  with  the 
ianmy  to  avoicl  parting  witii  it.  They  might  not 
objfct  90  much  to  tho  siUe  of  some  of  the  other  heir- 
looms. We  cannot  ignore  tho  fact  that  their  fwling  is 
thut  they  wish  In  ki  np  in  the  family  a  very  beautiful 
and  up  to  the  prej^eut  moment  almost  unique  diamond. 
It  is  of  a  oolonr  not  seen  at  all  until  modem  times. 
Another  bine  diamond  has  lately  been  broogbt  from 
BooOi  Afrioa,  enditii  poasible  that  more  of  tiie  eame 
oolonr  may  be  obtained  there.  But  there  is  no 
reasonable  probability  of  the  value  of  thin  particular 
diamond  being  diniiriished  by  anything  which  it  at  all 
likely  to  come  from  that  quarter.  Why.  then,  dLouM 
this  Hojte  diamond  be  sold?  I  think  Clutty,  J.,  was 
quite  right  when  he  said  that  when  a  tenant  for  life 
oomes  to  the  court  with  an  application  under  section 
37  of  tiie  Settled  Land  Act.  18S2,  to  obtain  itoeanotion 
to  a  tale  there  mnet  be  some  reason  to  indnoe  the 
court  to  give  its  sanction.  The  observations  which 
Mr.  Farwell  prised,  and  very  properly  prts8at>d,  upon 
us,  about  the  teimut  for  life  in  the  case  of  In  r< 
Marquu  of  AiU^burt/'B  HHtleti  EttaUt,  40  W.  K. 
243.  [1892]  1  Ch.  506.  affirmed  in  House  of 
Loida.  41  W.  B.  318,  [18B2]  A.  C.  356.  being 
macterof  the  ettoation,  araonnt  only  to  tltis.  I 

waa  there  addrefiKin^'  n  y?i'l{  to  h  t.  t  illv  different 
set  of  circumstances,  uuti  what  I  ni>^aut  was  that 
under  aeetion  .1  of  the  Act  the  tenant  for  life  wa* 
master  of  the  situation,  becaoee  he  ooold  ruin  the 
estate  by  selling  the  wholeof  it  ezeept  the  mansion- 
house.  The  question  theie  waa  not  upon  whom,  when 
an  application  is  made  for  leave  to  sell  the  mansion- 
huuse,  the  burden  of  proof  lies.  As  to  that  matter,  I 
think  the  view  of  Chitty,  .T.,  is  right,  when  he  baid,  in 
regard  to  tlie  present  i  -t*it-',  when  the  question  of 
Beliing  the  pictures  wiis  lietore  him,  that  a  tenant  fur 
life  who  makes  an  application  under  the  Settled  Laud 
Act  for  the  sancUon  of  the  court  ought  to  make  out 
ftOaM.  andnot  a  doubtful  oaae,  lor  the  intetferanoe 
of  the  oonrt.  I  think  we  certainly  ought  not  to 
say  that  when  the  tenant  for  life  asks  for  our  sanction 
to  a  8!il'  if  i-:  fur  those  who  oppose  the  sale  to  satisfy 
us  that  Wis  ought  not  to  siuctiou  it.  However,  iu  the 
prestnt  case  it  does  not  matter  on  whom  the  burden 
of  proof  is.  We  have  all  the  facta  before  us,  and  I 
cannot  see  that  it  is  for  the  benefit  of  anyone  except 
thil  extravagant  tenant  lor  life  that  tbie  diamond 
ahoold  be  sold.  I  tiiiok  T  shonld  myielf  have  taiken 
the  Same  view  as  Byri"-,  ,T.  h  iv-  U-ne  if  the  case  had 
come  before  me  in  the  tirst  instance.  The  only  point 
Mr.  Farwell  made  which  improesod  roe  at  all  was  that 
the  estate  duty  had  to  be  considered  and  provided  for. 
No  doubt  it  has  ;  and  the  estate  duty,  or  rather  the 
Finance  AU  of  1894  which  impoaee  it,  has  rendered  it 
neeeasary  vety  often  to  break  up  family  oolteotJons, 
Bud  goes  far  to  render  a  aale  unavoidaWc.  Tiut  tint 
is  no  reason  for  mh  to  accede  to  tb>>  present  applic^itiou. 
Ibe  i^eal  will  therefore  be  diawiaaed. 

BoxxB,  LJ.— 1  agree  with  the  JCeeter  of  the  BoUi 


in  what  he  has  said  with  refenooe  to  this 
will  add  only  a  few  words. 

The  sole  reason,  as  the  Master  of  the  RoDi  Lai 
pointed  out.  for  this  aj<plication  is  that  the  teca- 1 
for  life  may  incrpase  hi^  itn  onu-.  .A.t  th«  pws^-iit  tJiiii» 
he  has  an  allowanc'^  of  jL'J.OOO  a  year  as  his  m'-aos  of 
support,  having  by  his  own  extravagance  '^'■"f  *^ 
the  whole  of  his  life  income  in  this  estate.  One  enact 
help  feeling*  and  eeelDg,  that  bnt  for  the  estzamgnM 
of  the  tonant  for  life,  the  prseent  applicant,  no  waA 
application  as  this  would  probably  have  been  made. 
The  application  is  opj>o«eti  by  all  the  member*  of  tb<> 
family  who  are  interest*  d  in  these  estates  ;  and  I 
do  nut  think  one  ought  to  minimize  a  family  feeiiiij: 
of  this  kind.  The  diamond  is  called  by  the  name  of 
the  family,  and  ie  wid^y  known  by  that  name.  Twy 
philosophical  minde  may,  no  donbt,  smile  at  end  e*a 
dnride  j)ri<Ie  in  the  jHj.Hse.s,sion  of  a  celebrated  jewel. 
I?ut  the  court  cannot  ignore  the  eximtwnoe  of  that 
feeling.  We  are  sitting  here  to  act  as  men  of  lb-' 
world  iu  dealing  with  a  queatiua  of  this  kind,  and 
imdoubtedly  many  familirs  do  take  a  great  pride  m 
possessing  jewels  widely  known  and  ouebiated,  and 
especially  jewda  of  a  nniqae  type.  I  thinkthe  iriiob 
family  may  reasonably  say  that  they  desire  the  fioiflf 
should  retain  this  celebrated  diamond,  widely  known 
by  their  own  naniH. 

I  do  not  think  we  ought  to  consider  the  .'<fttle*l 
Lwid  A  it  us  SLiggi'^tiug  or  in  any  way  laying  down 
that  the  wishes  of  the  tettator  are  to  be  entirely 
disregarded.  The  testator  ctirtainly  did  intend  tUi 
gam  to  be  treated  aa  »  settled  heirioom,  andldeaet 
wink  that  tetentlon  ongbt  to  be  ignortd.  Ths 

Settled  Land  Act  ha.s  not  said  that  the  wishes  of  the 
testator  are  to  be  entirely  disregarded,  and  I  di>  tipt 
think  thut  that  was  the  intention  of  the  Settled  LariJ 
Act.  The  court,  sitting  to  consider,  on  any  epecuu 
application,  whether  a  sale  of  haillooms  otigbt  to  be 
made,  oagbt  to  look  at  the  whole  case:  the  inteniian 
of  the  tratator,  the  wUbes  of  tlie  family,  and  the 

cirnumstanoes  showing  whether  a  sale  would  V<»»  for 
the  benefit  of  the  estate  as  a  whole.  I  cjunot  help 
thinking  that  if  this  estate  is  looked  at  apart  from  the 
peculiar  condition  of  tho  present  tenant  for  life— 
seeing  that  the  income  of  the  estate  is  about  Xlti.OOO 
a  year — the  family  may  well  desire  that  an  rgt«t<> 
bearing  that  inoome  shonld  tetsin  tiie  Hope  Diatttood, 
and  may  say  that  it  is  not  for  the  benefit  of  ths 
members  of  the  family  from  time  to  time  that  a  jewel 


of  this  e'. 


•r  should  h 


For  these  reasons  it  appears  to  me  that  the  Judgtaeot 
of  the  court  below  is  oomot»«ndtt)nttteappnles|^ 

to  b«»  dismissed. 

Apyvui  dUmitted. 

Solicitors,  Maddimnt,  Lmuin,  <(r  Co. :  Richard  Smitk 
<t:  Sons,  for  MarthalU  A  Hate,  East  Ketfonl ;  Dtmrn- 
^hire,  Moiikland,  dc  Co.;  ISdmrin  A  Ni-jhtingaU. 


From  Ofaan.  Div.  \ 

(Ltndley,  M.R.,  ,Teune,  P.,  J 
and  Romer,  L.J.)  j 

7m  re  Hbse. 

KiNosnrRY  v.  Waltkr.  (a.) 

il  i7/ — Comtrtuiion — Qijt  to  a  class — Qi/t  to  A.  o»d  tkf 
children  of  B.  in  9qual  $han$—Dmth  of  A*  hefm 
tatator — Laj>$e. 

A  ijift  hy  uu'll  t-o  n  r/ij.<  yn^'i'i  Jii  a,j  mUi-d  (i.e.,  'i 

(a«)  Kcf  orted  by  li.  C.  Mackea'^ik,  Esq.,  Barriitcr^ 
at-X*w. 
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number  uf  prrsimfi  inilinitfd  hij  a  iimcrnl  dtunrijit  '  ''; 
and  A.,  a  numtd  individual,  in  equal  shares,  is  prima 
facie,  in  legal  aiuteuiplation,  a  gift  to  n  fUns ;  lo  that, 
on  the  denth  of  A.  in  tite  Udator^t  Itfetime,  the  whole  ttf 
the  property  will  be  divitihh  omOMjWf  lAe  Mitr  ItgoleM. 
r>rr,\„i„  ,/ North,  J.,  reutned. 

Appeal  from  North,  J. 

The  t<>«tator,  one  Moas,  died  on  tho  24th  ot  Hamsh, 
1809)  hniag  by  bia  will  given  all  hi*  share  or  inters? 
fn  fte  Daily  Telegraph  newspaper  to  tnutees  apon 
tniM*  t  >  ]  ny  the  inoome  thereof  to  his  wife  for  her 
lite,  Ami  ikiter  her  death  npnn  tnut  for  the  teatator'n 
niece,  Elizabeth  June  Fowler,  and  the  child  or 
children  of  hi»  sister,  Emily  Walter,  who  should 
attain  ttran^-OM,  aqully  to  ba  ttvlded  between 
tiicm  aa  taiaiiti  in  wrniUMW.  Ttm  midae  of  the 
eetaf«  tfaa  teatefan*  ga««  to  Ui  wtfe.  The  nieoe, 
KJi:'<i>)eth  Jane  Fowler,  died  in  the  testalcr's  lifetime, 
h&Titig  attained  twenty-one,  but  not  httviii«  been 
married.  The  teetator'H  wife  sarvive<l  him,  dying  on 
the  24th  of  September,  1897.  The  staler  was  still 
living,  as  ware  sJao  all  of  her  five  children.  The 
qoaatioa  haviu  aiiMii  whethw  tha  diapoaitioii  of  the 
mtanatlntiialliiitly  ^cfnpiwA  was  of  tiia  tiatata  of  » 
gift  to  a  class,  so  that  Elizaoetb  Jane  Fowler's  share 
was  divisible  among  the  children  of  Mrs.  Walter,  or 
whether  hf^r  share  lapsed  and  fell  into  residue,  the 
rt*pre«eutativusk  of  the  testator's  widow  took  out  an 
originating  summon*  to  hava  tiiat  qoaalion  dolar- 
mined  by  the  court. 

Korth,  J.,  decided  that  the  gift  was  not  a  gift  to  a 
daat,  and  thai,  by  reason  of  the  niece's  death  in  the 
teatator's  lifetime,  her  share  lapsed  Mid  passed  under 
the  residuary  gift. 

Mrs.  Walter's  children  appealed. 

Bwiafm  Eady,  QlC,  Henry  Terrell,  Q.C.,  aod  J.  Cf. 
Fawut,  for  the  app«al,  referred  to  1  Jarman  on 
WilU  (ath  ed.),  p.  23*2 ;  In  re  Stanhope's  TrusU,  27 
Heiiv.  201;  Af}>ir,(i!lY.  Duckworth,  14  W.  U.  oil,  -.i'l 
Beiav.  Ml ;  J'eurk^  v.  Moseley,  20  W.  K.  1.  o  App.  Cas. 
714,  723 ;  Clark  v.  Phillips,  17  Jur.  886;  Knapping  v. 
J'omiin$m,  34  L.  J.  Gh.  3 ;  and  /n  re  Jackeont  Shi«r$ 
V.  A$hworth,  32  W.  IL  IM.  25  Oh,  D.  162. 

HahUtne,  Q.C.,  and  E.  F.  Ball,  for  the  legal  per- 
~  rapraaantatiws  of  the  widow,  cited  In  re  Chap- 
thfa  TmMtt  S3L.  J.  Cb.  183 ;  12  W.  R.  Cb.  Dig.  108 ; 
Wilton  T.  AUer,  29  W.  B.  480 ;  and  Dmkefard  y. 
Drake/ard,  U  W.  R.  977,  33  Bear.  43. 

W*  Bc^d  Ontm.  for  Iha  tnukeaa. 

No  reply  wai  tor. 

LiNOLKY,  M.R. — It  is  very  difficult  to  constnie  this 
will  by  the  light  of  the  authorities.  But  in  one 
rf!<|.<'<  t  I  entirely  agree  with  Xortli,  J.  I  <1()  imt 
tbitik  the  authoritioB  help  us  much  hecanse  tin  y  are 
ia  iaextrioable  oonfosion.  I  do  not  tliink  any  ui-se 
fan  be  cited  on  either  side  which  canaot  be  matched 
by  a  c<t«'  on  the  other  side  mote  or  lese  nndiatingaish- 
ttUe  from  it.  lo  the  present  case  we  have  to  deal 
with  this  will,  and  the  practical  question  we  have  to 
Hec;de  is  wlitt  is  to  become  of  the  shiire  of  the 
te*t»tor  in  thy  /I'.uli/  Tdeijmph.  When  the  testator 
made  hi)*  will  he  liti  i  h.  niece  named  Elizfibeth  Jane 
Fawler  and  a  Bi<kt«r  uauied  Emily  Walter,  both  living. 
iCie  Elizabeth  Jane  Fowler  was  a  spinster,  and  was 
than,  as  I  nndr  rstaud,  nearly  but  not  quite  twenty* 
one  year*  of  «^e.  iSn.  Walter  had  aeveral  children 
th<  u  and  niiKlil  have  more.  VTImiX  the  t<:-slat<:)r  h>v3 
done  by  his  will  is  tlii*  :  he  baa  given  his  share  in  the 
Dtiil'j  7'i I'r;/' ii/'/i  to  trustees  uj>cin  trust  to  pay  the 
income  to  bis  wife  for  her  life,  and  after  the  <'<  ttth  of 
his  wife  upon  trust  for  the  said  E!i/iil»'th  Jane 
Fowler  and  the  obild  or  ohildcen  of  hit  sister  Emily 


Walter  who  should  attain  the  age  of  twenty-one  years, 
etjudly  to  bo  divided  between  them  as  tenants  in 
common.  Mi»«  Eli/-al>eth  Jane  Fowler  died  in  the 
testator's  lifetime,  and  Mrs.  Walter  is  alive  and  hae 
five  children.  The  wife  is  now  dead  and  the  time  for 
dealing  with  tha  ebara  in  the  Daify  Ttltgraph  has 
tiierefoto  anived.  Who.  then,  ii  to  take  it  ?  There 
are  several  rival  views  about  that.  One  view  is— and 
thfit  is  the  view  adopted  by  the  leanied  judge  iu  the 
court  below — that  the  shfti  "  win,  h  iV)Hth  Jane 
Fowler  would  have  taken  if  she  were  alivu  (that  is, 
one-sixth,  aa  I  understand  it)  has  lapsed  and  has  fallen 
into  the  xeaidnnEy  eetoto;  ao  that,  aooocding  to  that 
view,  on^lizfli  of  the  teatalor*a  abaia  or  interest  in 
the  ikiily  Telegraph  has  gone  to  persons  wbo  Certainly 
were  never  intended  by  him  to  take  it.  That  he  did 
not  intend  tlii.i  is  obvious.  It  may  be  the  legal 
result  of  the  words  he  has  used,  but  it  is  obvious 
that  it  was  never  dreamed  of  by  the  testator.  What 
he  intended  was  tluit  this  interest  in  the  Daihf 
/ '  in/rnph  should  go  among  thepecBODe  lie  haa  named, 
and  not  to  other  peraone  who  merely  nipreeent  hi« 
residuary  legatee.  The  ^fReidty  of  the  present  ease 
lies  in  this.  Wf  hear  about  classes,  and  nbout  gif's 
to  olHS8.es,  and  about  the  definition  of  a  cIhss.  Yoii 
may  detiue  a  class  in  a  th(MUiind  ways.  Auybi>dy 
may  make  any  number  of  tbiugs  or  persons  a  class 
by  eingHag  Ottt  one  or  more  attributes  which  are 
oonunon,  more  or  leas*  to  them  all,  and  maldng  that 
attribute,  or  tiioee  Mtrilmtea,  the  definition  of  a 
(Lhs^.  Wr>  li'ivebeen  referred,  not  improperly  at  all, 
to  IVIr.  Jur:i Hit's  deliuitiou  of  a  class,  for  tbe  purpo«« 
for  which  l  i.v m  rs  -a  iiiI  Kuch  a  definition — (hat  is,  f»tr 
the  purpose  of  couatruiug  a  will.  I  tbiuk  Mr. 
Swinfen  Eady  is  right  in  saying  that  if  you  look 
at  that  defioition  the  gift  in  this  will  does  come 
witliin  it.  But,  after  hSl,  whetlier  you  oall  this  a 
class,  or  whether  you  call  it  a  number  of  penooa  nho 
are  treated  by  the  teetntor  as  if  they  were  a  dees, 
that,  it  appears  to  me,  im  h  to  matter  of  language, 
and  I  should  seek  to  avoid  deciding  it.  Ago  and 
caution  have  made  me  very  reluctant  to  frame 
definitions,  unless  you  can  make  a  law  to  accord  with 
your  definitions,  which  judges  cauxnot  do.  We  have 
to  decide  what  is  to  he  done  with  the  ahara  girw  to 
the  lady  who  haa  died.  The  testator  aaya  that  hn 

interest  in  the  !)'''■:  T. to  be  etjnsill-- 
divide<l  Ijetween  iier  aud  the  children  of  Kuiily 
Walter — to  b*i  divided  e<}ually  Ix-twi'en  them  all.  If 
some  ot  those  persons  between  whom  it  is  to  be 
equally  divided  are  dead,  are  tha  abarea  of  tlioae  who 
are  dead  to  go  to  aomebo^  elaa.  or  are  they  to  go  to 
Uioaa  who  anrrivef  That  is  the  real  praotlcal 
question,  whether  you  gay  that  the  legatees  are  in 
effect  a  class  (as  Mr.  Theob'ild  does  in  a  passage  at 
p.  (}|5  of  the  4th  edition  of  liln  1  "  k,  where  ha  says  : 
"  It  is  clear  that  a  gift  to  A.  and  the  diildren  of  B. 
may  in  efihel ban  gift  to  a  class,  if  tbe  testator  treato 
the  legateea  aa  n  obss  "},  or  whethor  yoa  oaU  them  n 
nanbsr  of  ftnem  who  are  to  be  treated  aa  a  daaa, 
does  not  really  matter  in  the  least.  The  goiding 
question  here  is.  What  is  to  be  done  with  this 
property  'r  What  is  to  Ij^-  il ne  is  that  this  interest  is 
to  be  divided  among  these  people,  and,  I  will  add, 
among  such  of  them  as  shall  be  living.  That  is  the 
obvious  intention.  The  alteroatiTe  view  takea  the 
share  of  tha  deotased  niece  awi^  whara  It  waa  naear 
intended  to  go ;  and  on  tliat  noond  it  appears  to  ma 
that  we  oaght  to  differ  from  tbe  learned  judge  in  the 
court  below.  I  confess  that  if  f  in  case  liad  come 
before  me  in  the  first  instance  I  tuaik  I  should  have 
decided  it  as  North,  J.,  did,  but  my  brother  BoHWr 
has  conriuced  me  that  bis  view  is  tbe  hgbt  one. 

Jeune,  p.— I  agree,  and  I  do  not  propoM  to  add 
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tngOiiag,  I  have  no  wiah  to  my  uiythinc  to  make 
tiw  daaUons  on  thil  rabject,  which  are  ocHianidielory 
Md  oomplicated.  more  so  than  thaj  already  are. 

BoMBB,  LJ. — In  ih»  afaeeooe  of  any  oontext 
negaliviiig  the  view,  I  think  that  when  a  teetator 

gives  property  X.  to  A.  tiu<i  a  class  of  pernonji  (gay. 
the  children  of  B.)  in  equal  shares,  h«  intends  the 
whole  (  f  X.  to  jm^s  by  his  gift  if  any  one  of  the 
obildren  of  B.  survives  him,  even  although  A.  does 
llOit  GlMrly  if  A.  survived  and  none  of  tixe  children 
«l  B.  anrvirad  ao  aa  to  ihara,  than  A.  wonU  take  the 
irhola,  for  A.  wtmld  bave  to  taka  either  tiie  whole  or 
nothing  ;  unless,  indeed,  it  could  be  said  that  you  are 
to  look  at  the  number  of  children  of  B.  living  at  the 
date  of  the  will,  and  that  you  are  to  say  there  is  an 
intestacy  as  to  the  share  of  each  such  child  dying 
between  the  date  of  the  will  and  the  testator's  death. 
Tfaatt  to  my  ni^nid*  ia  (dearly  an  untenable  pnmoattioa. 
If  til*  taatator  intended  that  A.  should  take  the  whole 
if  none  of  the  children  of  B.  <>nrvived  him  (the 
testator)  so  as  to  share,  I  think  nUn  lie  intriidod  the 
children  of  B.  to  take  the  wh  .Ir  li  A  u  l  -rit  Hurvive 
SO  as  to  share.  There  is  no  satisfactory  rt-asoUt  to 
mind,  to  distinguish  between  these  two  cases.  I 
think  that  in  such  a  gift  aa  I  have  mentioned  what 
Ilia  taatator  reallj  means  ia  that  the  property  is 
to  be  shared  equally  by  a  body  constituted  of 
snob  of  the  foUowiog  as  shall  be  existiug  at 
the  date  of  the  tet<tator  s  death  (that  is  to  say),  A. 
and  the  children  of  B. ;  and  genprally  when  a  testator 
},'ive8  property  to  be  shared  at  a  ytarticular  ]>eriod 

aually  between  a  clauH,  properly  so  called,  and  an 
Uvidual  or  individuals  (and  there  is  nothing  to 
nagatise  thia  view  in  the  rest  of  the  will),  I  think 
what  the  tntator  must,  prhnci  /acU,  be  tidraa  to 
mean  is  tlmt  y  i  ir-  to  see  which  of  that  aggregatt-d 
body  i»  to  aliA! «.:  Uj.  ilmi  property  at  the  time  it  comoa 
fur  distribution,  and  that  such  a  gift  is  really  a  gift 
to  a  class.  Though  I  am  i^i^rfectly  well  aware  of 
the  dangar  than  is  in  aiteiii]»ting  to  lay  down  general 
pNaoduoDB,  nod  though  few  jud|^  would  mon 
shtfidt  firom  doing  so  than  I,  knowing  aa  I  do  how  a 
general  proposition  laid  down  often  hampers  jiid^t^a  in 
dealing  with  snooeeding  ca^es,  yet  I  do  think  that  iu 
the  present  case  I  may  veuture  to  make  f'li  fjllowing 
statement,  especially  us  the  authorities  sro  hu  cuu- 
flioting,  and  as  there  is  no  express  decision  of  the 
Housa  of  Lords  or  of  tlie  Court  of  Appeal  upon  the 
point.  In  my  opinion  it  is  correct  to  say  that  a  gift 
Dj  wail  to  a  class  (properly  so  called)  and  A.,  a 
named  Indlvldnal,  to  share  equally^o  that  the 
testator  cotiti-iiiplates  A.  taking  tlie  same  .share  that 
each  uiomher  ut  the  chm  will  take — ii  i<ri:iii  ja>:,i 
a  pifl  t  i  l  ola*s. 

For  these  ri-asont — applying  these  principles  to  the 
aih>a  befoie  us — I  have  no  heaitataon  in  saving  that 
i'l  mj  opinion  the  gift  htfa  waa  a  gift  to  *  dan ;  that 
Elisabeth  Jane  Fowlar  waa  intended  to  share  only  aa 
One  iif  a  class ;  and  that,  iuii.smuch  as  sho  did  not 
survive  to  »bare,  the  rest  of  the  cla«a  tako  the  whole 
of  thapfoiatty. 

Aj'j"iil  a^'iuri  K  Dec/nrati'm  th  tt  thfij'i/t  u-at  or  vin 
l(>  be  trent"i  as  a  yi/i  to  a  dau,  awl  tJuit  tltt  shart  o/ 
B,  J,  Fttwttr  dicf  net  lafte, 

SiUdton,  TUlmrdt;  7,  L  Chamhrrlain. 
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From  Q.  B.  Div.  , 
(Lord  EusseU  of  Killowen.  C.J..  [         May  id. 
aad  A.  L.  Smith  and  OoUina,  L. jrj.)  } 

ROISBT  BbtaT£  (Limitkd;  v.  Stkickh  axd  m 
Prnm  iTE  Co.  {Limited),  (a.) 

l.'indlurd  and  Unanl  —  Lfiiif—Provim  for  re-a«try— 
(^inrnant  agai'itt  n^^f/ning  nr  nndrrlrttui'/ — Li'juida- 
turn  of  Uttte  ■■'•iftjn.tht/ — A'"()>» — (.'iriifti^t-inenfj  Ad^ 
1881  (44  it  45  Fid.  c'.  41).  ^.  U—Convofaucins  A*, 
1892  [56  A  56  Vid.  c.  13),  x.  2,  *u?,-«rf.  .«  2. 

A  lease  granted  by  the  fiaildifft*  prtdecuMKurt  eniitatitnl 
a  cvvrnaiit  agaiutt  €U$iffning  or  uHmtrletiing  trithoui  tht 
content  o/ the  kuont  and  alta  a  frwuo  for  rs<«afry  if 
the  tt*»tt$  tkoHld  commit  my  ftrsodt  o/  nniiuaiiwl,  or  if 

(inter  itlia)  tfie  leMtea,  hting  a  company,  tfiould  erilt 
i),t"  ii;  iudiitivn,  u'hetfier  compultory  or  voluntary.  The 
^ii-i*  ua»,  with  th'  aiH'rht  <•/  tht  Us»or$,  a'-ijnrd  to  the 
de/endantt,  who  wfrc  an  imlitiilital  <iwJ  a  hmttfd  curn. 
pany,  Tht  dtfend»nt  compatiy  went  into  liquidativu, 
not  in  eomegiMnoe  o/  iiuoivemy,  Intt  /or  the  pmrfott  of 
being  reemutmcled,  and,  having  agreed  to  ssi?  (Ac  fail*  (> 
a  new  com}Mny,  let  the  new  aimjiauy  inSo  poeeettiam 
pending  the  comj>letion  of  the  purrha4e,  the  new  romjany 

u  n't  >  f'l'.i  irf    f"    !>■!'/    all    r'i'ts,    rul-s,    'tr,d  oii'yi^ 

IVtthin  a  year  of  the  liijuidation  tf<e  piatnti^t  commti.^'  l 
an  aetiM  to  rsooter  paufssioa  wulff'  IA«  fremeo/ar  n- 

entry. 

Held,  (1)  that  the  prwido  for  re-entrjf  if  tie  Uem 
company  $hotUd  enter  into  lifUidatiM  MOi  •  comditim 
running  with  the  ktnd ;  (2)  (Aa<  tht  defendant  eMUfMay 

/<(!'/  rntif-1  Mi/'j  h'  I  nidation  within  the  meaning  of  the 
fjtuviiJt ;  ^;>}  thai,  by  n'rtiie  of  tedinn  2,  sah-»ection  2,  i  /" 
the  Conveyancing  Act,  1802.  notice  uwier  section  14  ••/ 
the  Conveyancing  Act,  1881,  wa$  tteeettary  before  tk' 
plaintiff*  cvuld  enforce  a  forfeittUK  OW  the  ground  of  th* 
Uquiilation  Ujf  the  defendant  company  ;  and  {A^  that  tht 
letting  the  iMMf  company  into  poiiettlon  did  not  COWlh'fMff 
a  bnaeh  Iff  ike  eevenant  againd  etetigning  or  Nada^ 
letting. 

Appeal  item  the  judgmoit  of  HawUna,  J.,  at  the 

trial  of  an  action  without  a  jurj,  2  Q.  B.  239. 

4(i  W.  B.  Dig.  89. 

The  action  was  brought  to  r*  '  •  r  fjoisessii  .n 
premises  under  a  proviso  for  re*entry  coutaiued  iu  * 
lease.  By  the  lease  in  question,  which  was  dated  the 
4th  of  November,  lH6i),  the  trasteaa  of  tha  will  of 
Thomas  Horsey,  deceased,  demiaad  tito  pfariaai  to 
John  Donelly  and  a  linitad  ooar^anj  igir  ft  lam  of 
twenty-one  years. 

The  lessees  for  themselves  and  their  assigns,  and  si 

I  a  separate  covenant,  each  of  them  for  himself  and 
itself  reepectirely  and  his  and  its  respective  antigi>\ 
covenanted  to  pay  the  rent,  to  repair  the  premised, 
aad  not  at  any  time  or  times  diiriqg  tiia  term  to 
aiaign  or  vndanat  the  ptamisaa,  or  any  pact  theraof. 
vrithont  first  obtsining  the  oonseot  of  the  Isaaon  in 

I  writin£»,  which  consent  wai  u  jt  to  be  uore-isoual'ly  or 
vexHtioiisly  withh<'ld  in  the  case  of  the  le^t^ees  s.-itist'y- 
ing  the  lesi^i  j  -  that  the  pro^>osed  assignee  was  a  sab- 
!>tautial,  rbspectable.aud  responsible  person.  There  mi 
a  proviso  in  the  lease  for  re-outry  *'  if  the  leiMS 
shall  at  time  fail  or  neglect  to  ptrfdna  or  ohawa 
any  of  then  oovenanta.  or  If  the  leaMea  alull  heoome 
bunkrujit  or  enter  into  liquidation  for  the  ben?»fit  of 
or  compound  with  their  crediton,  or,  being  a  com- 
pa»y,  shall  enter  into  lifiiidalioii  ivlM4her  ooDiipiilaocy 
or  voluntary." 

On  the  latof  Aogoat,  18!)4.  the  lessors  omveyvtl 
their  interest  in  the  premises  to  the  plaintiffs.  On 

(a.)  Itepucted  by  ¥.  Q,  KocKSE,  Baq.,  Banisler-at- 
Law. 


Digitized  by  Google 


64ft 


C.  A.         HoRsisT  Estate  (Lihitsd)  v.  Stbiokb  amd  ths  Petrifitk  Co.  (Limited).         C.  A, 


tlM  Slat  of  March.  1896,      lawMi,  with  the  oooMiit 

of  the  plaintiff4.  aadffned  lJi«  remdae  of  Vbn  term  to 

the  dt  feudBiifn,  Jacob  StelRrr  u.d  the  Petrifite  Co. 
(Liniitf  d,:.    The  cuustutof  the piaintifFs  was  ^xpresslY 
Imiited  to  that  particular  >MigDU)ent.    In  DeLember, 
1896,  the  Petrifite  Co.,  at  a  general  meeting,  duly 
paated.  under  section  129  of  the  CompaMioa  Act,  IbO'l, 
s  iMolatMii  for  •  voluntaiy  wiadiog  op.  This 
i«aidation  was  dtily  oonflrin«d  at  a  nuMtlag  fat 
January,  18f7,  and  a  liquidator  was  appoioted.  The 
Jiqiiidation   was  uot  ou  accoiiut  of  any  pecuniary 
eiubnrra'isinent  of  the  company,  but  simply  fur  t[j. 
purpose  of  teoonstructiiig  the  company  and  increasing 
it*  MpllaL    Iq  furtherance  of  this  object  a  new 
Qompaaj  wm  in  September,  1897,  duly  formed  aad 
mgbteied  under  the  nme  naimei. 

On  the  29th  of  October,  1897,  a  notice  under  section 
14  of  the  Conveyanciog  Act,  1881,  was  serred  by  the 
plHiutiffii  on  tbe  ori^nal  li^s.  r-i  and  llie  defendant 
8t«ig6r.  Ou  tlie  2nd  of  Xuvembor  a  similar  notice 
was  serTcd  on  the  defendant  oompany.  It  stated  as 
gronodn  of  forfeiture  that  the  defendant  oompany  had 
<>ut£rc-d  into  liquidalioii,  taA  that  there  had  been 
brqaohos  of  tbe  oovmaDt  to  repair.  On  tbe  4tb  of 
Hdvember  ibe  aetkm  was  oommeaoed. 

On  the  2nd  of  Decembf-r,  1897,  an  agreement  waa 
entered  into  between  the  defendants  and  tbo  new 
company,  by  which  it  was  agreed  that  the  defendant 
company,  with  the  approval  of  the  defendant  Steiger, 
should  8«U.  and  the  new  oompany  should  purchase, 
all  tiie  tight  md  inteMit  of  the  defesidwte  in  the 
leaee.  Tbe  agreement  eoiitained  a  itipiilatlon  that, 
though  thr'  purchase  might  not  then  no  completed, 
tbe  new  company  should  be  let  into  posseasiou  of  the 
premiaea  within  sevi-n  days  of  the  firat  allotiufn'  of 
sbarea  in  the  new  company,  and  should  as  from  that 
dat«  pay  all  rents,  rates,  taxes,  and  outgoingf,  bub 
that  in  the  event  of  a  r«soi«iioa  of  the  agnraient 
(wbidi  bad  not  happened)  powcidon  of  tbe  ftramtoee 
should  be  redelivered  to  tne  dnfendanta.  The  new 
company  was  axjcordiugly  let  into  posse Bsiou,  but  no 
a- ^iL'-niiji  nt  if  the  lease  was  made.  Tlie  plaintiffs 
alleged  that  what  bad  been  done  under  this  agreement 
constituted  a  newgronnd  of  forfeiture,  aebeingabreaob 
of  the  covenant  against  aaeigiung  or  underletting, 
•ad  it  was  agreed  on  terms  that  this  alleged  new 
ground  of  forfeiture  shall  be  treated  as  having  been 
in  existence  before  tbe  issne  of  the  writ.  At  the  trial 
t'ji  hT' gation  of  i  Ii-m  uf  the  covenai.i  •  i  r-'pair 
wttt)  abandoned.  Hawkins,  J.,  gave  judgment  for  tbe 
plAintilT<<  on  the  ground  that  the  defendant  company 
bad  entered  into  liquidation  within  the  meaniog  ffif 
the  proviso  for  re-entry. 

The  defendants  appealed. 

I/erlert  SmA^  Q,0.t  Rammimd  ChaimbiTt,  Q.O., 
Boomt,   OZarfa   WUHmm,  and  IVmAM.  for  the 

defendants. 

Chriiiofher  Jama  and  B.  A,  Cohmp  for  the  plaintiffs. 

Our.  adv.  vuU, 
May  16.— Lord  Rvasni.  of  KwuawKf,  O.J.,  read 

the  following  judgment :  The  question  is  whetlior  the 
plaintafT  company  bun  estublished  thr  riglit  to  re-eii(er 
ujHin  the  demised  premises  upon  either  of  the  grounds 
of  iorfeituTD  alleged — namely,  (a)  that  the  defendant 
company  has  entered  into  liquidation ;  or  (&)  that  the 
defendwats  have  underlet  the  demised  premiaea. 
Itat,  as  to  tlie  liqnidation— that  the  defendant 
oompany  has  entered  into  liquidation  is  not  denied, 
but  it  was  argued  for  the  defendants  (1)  that  upon 
thf  friie  construction  of  the  hmse  the  liquidation, 
witiim  the  meaning  of  the  condition  or  proviso  in  the 
lease,  miist  be  a  liquidation  brought  about  by,  or  in 
Qonsequenoe  of,  iosolTeucy,  which  (it  was  atiunitted] 


WW  not  the  CM*  ben;  (2)  that  fbe  praneo  in  lb* 
lease  only  appUed  m  ease  the  indtvidaal  leasee  was 

bankrupt  or  nad  liquidated  with  hv^  creditors  am!  the 
ccmijany  had  entered  into  liquidaLiuti  in  con*e<iuence 
of  insolvency;  (3)  that,  if  these  cont«ntion8  tailed, 
the  proviso  or  condition  in  question  did  not  run  with 
the  land  so  as  to  bind  the  defendants,  who  were 
asBigne  merely  of  tbe  original  lessees;  (i)  that  do* 
notioe  under  tbe  OooTeyancing  Aot  ol  18S1.  s.  14, 
had  not  bncn  given  before  action,  and  that  this  was  a 
condition  precedent  to  the  right  to  maintain  any 
!i  tu  ii  ;  and  lastly  [■'>)  that  the  defendants  were,  all 
these  contentions  fuling,  entitled  to  amkly  to  the 
court  for  xdiri'.  I  pcopoee  to  eonsidar  UMWposBtB 

Am  to  the  flist  point,  in  my  iud^ent  tbe  determin- 
ing event  is  tbe  entailing  into  liquidation  in  fact,  and 
the  cause  wldoh  led  to  that  event,  or  its  object,  is 
wh  riy  immaterial.  The  contention  of  the  defendants 
involves  the  introduction  into  the  proviso  aft«r  the 
word  "  voluntAry  "  of  the  words  "in  consequence  of 
insolvency."  It  seems  to  me  the  condition  or  proviso 
must  be  construed  according  to  Iti  pliia  maaoiag 
and  nitfaiout  tiiis  qualificatioii. 

As  to  the  second  point,  I  ^vak  that  tbe  oon^ion 

is  carefni'y  framed  SO  as  to  mnke  thn  proviso  for  re- 
entry apply,  if  either  the  iudi.iduai  leasee  became 
banknipt  or  inj  j.indod  with  his  creditors,  which  is 
the  fLnt  clause  of  the  condition,  or  if  the  company 
lesaee  entered  into  liquidation.  If,  therefore,  this 
were  an  action  against  the  original  lessees,  the  plain- 
tiff compel  y  ^volud,  subject  to  the  question  of  notioe, 
hf  ■  !ititl(  1  to  re-enter  utn^rir  tho  condition.  Bat  this 
La  an  action  against  the  tiaiigiia  of  the  original  lessees. 

The  third  point ,  which  pre.sents  the  greatest  dilHculty , 
has  therefore  to  be  considered — namely,  it  this  con- 
diticm  of  re-entry  in  the  event  of  the  company  enter- 
ing into  liquidation  one  wbiob,  in  the  language  of  tbe 
oamnum  law,  '*mns  trltb  tbe  land"  t  It  tt  to  be 
noted  that  this  question  was  not  raised  in  the  court 
below,  and  the  judgment  of  the  learned  judge  is 
silent  upon  it.  I*  was  put  in  argument  that  the 
question  here  turned  upon  a  condition  and  not  upon  a 
covenant,  and  it  was  suggested  that  the  cases  dealing 
with  covenants  were  tb^»fore  not  authorities  on  the 
present  qoeatiim.  t  eanaot  sosent  to  this  view. 
Whether  a  partienlar  oovenant  or  eontition  doea  or  does 
not  ran  with  the  land  is  determined  by  the  eommon 
law,  and  it  is  enough  to  say  that  the  authorities  uni- 
formly treat  them  as  governed  by  the  same  principles: 
Stevn,.,  v,  '  opp.  17  W.  R.  16«.  L.  R.  I  Ex.  20.  Further, 
the  statute  32  Hen.  8,  c.  34,  s.  1,  which  gives  assignees 
of  tiie  reversion  the  same  benefit  and  remedies  as  lessors 
or  grantora  in  respect  of  oorenaots  and  oonditiooa, 
couples  lliem  together,  and  seotion  2  of  that  Aot, 
which  gives  lesf^ees  tJie same  rrTH'-^iiira  aq-fiinst  ;-.si«!{i::;ne--^9 
of  the  reversion  which  they  iiud  agaiust  the  ie-s-ajr  or 
grantor,  in  like  manner  couples  conditions  and 
covenants  together.     Is,  then,   the  condition  ia 

Jucstion  one  the  burden  of  which  runs  with  the  land  so 
tiatits  obligation  binds  theaMignee  of  the  lease? 
The  aneww  to  tide  qoeetlon  depends,  in  ttts  OMW^ 
upon  whether  it  is  a  condition  touching  the  thing 
demised  or  is  merely  collateral.  I  say  "  in  this  case 
because  there  are  UTidoubte  lly  collateral  covenants  or 
conditions  which  oa  equitable  principles,  but  only  in 
a  restrictive  sense,  bind  the  assignee.  But  this  prin- 
ciple is  ooufiaed  to  covenants  and  conditions  of  a 
negative  character,  and  depends  upon  notice.  But 
apart  from  cases  of  this  ohus  the  truia principle  is  that 
no  covenant  or  condition  which  affects  merely  the 
penon,  and  which  doen  uot  affect  the  nature,  qtulity, 
or  value  of  the  thing  demised  or  the  mode  of  using 
or  enjoying  the  thing  demised,  runs  with  the  land  : 
see  Jf ^yor  of  Vonyldon  v.  i'attiMm,  10  East  130.  Does, 
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then,  the  condition  or  piovuo  in  question  "  run  with 
tite  laud  "  ?  On  the  whole,  and  after  much  heaita- 
tiOQt  I  have  aEdTied  the  conclusion  that  it  does. 
It  must  be  taken  as  fully  eatabliahed  that  a  covenant 
against  asaignmeut  aud  iilso  a  pn  vl  u  f  r  n  <  iitry  in 
the  oase  of  bankruptcy  run  with  the  laud  :  see  lioe  v. 
SoIm.  1  M.  &  S.  207  ;  Doe  v.  Dai-id,  1  C.  M.  &  R.  405 ; 
Jke  T.  Itti/ld/fft  i&  M.  &  W.  464 ;  WiUiams  Earh, 
L.  B.  3  Q.  B.  789,  17  W.  B.  a  L.  Dig.  74  ;  VarUy  y. 
Coppard.  -10  W.  R.  072,  L.  R.  7  C.  P.  503 ;  Smith  v. 
aronow,  40  W.  It.  4G,  [1.S91]  2  Q.  B.  394.  I  think 
that  u  proviso  for  re-entry  in  case  of  liquidation  by  a 
company  or  individual  fihUi  within  the  principle  of 
fheM  maw,  and  indeed  tiiafc  the  provioo  at  to  liquida- 
tion is  OOgnatfl  both  to  a  covenant  against  assigument 
nnd  to  a  proviso  relating  to  bankruptcy.  It  partakes 
of  the  charac  ter  of  ouch  of  them.  The  proviso  agaiust 
bankruptcy  waa  introduced  into  leases  in  consequence 
of  tbo  ordinary  covenant  against  assignment  being 
held  not  to  apply  to  tliainvoluntarv  aasignment  which 
is  the  ooaMqneooB  of  iMnkrnptcy  (see  Doe  r.  IngUhy) ; 
and,  like  the  covenant  against  assignment,  it  toin  1  h 
the  question  who  shall  have  and  occupy  the  premises 
demised,  and  therefore  touches  and  concerns  the  thing 
demised :  eee  WMiam  t.  EarU^  per  BledLbam,  J.  I 
find  myeeilf  vneUeto  dnw  any  diitiitotioii  in  principle 
betwf^t  r:  these  cases  and  the  case  of  a  proviso  for 
rts-eutry  m  case  the  assign  of  the  lessee  should 
enter  into  liquidation.  I  think  the  result,  that 
covenants  againat  assigument  and  provisoes  for 
re-entry  in  ue  avetit  of  bankruptcy  or  liquidation 
stand  on  the  same  footing,  is  made  clearer  by  con- 
sidering what  are  the  oons^queuces  following  from  a 
company  entering  into  bquiclittii  ij.  liy  section  120  of 
the  Companies  Act,  1862,  the  company  may  be  wound 
up,  as  in  this  case,  by  a  apodal  resolution,  and  Vy 
•Mun  130  the  irindiag-iip  ia  deemed  to  oooBmeuoe 
when  the  teadhitfott  is  pawed.  By  seotion  ISl,  the 
special  resolution  having  been  passed,  the  company 
cesases  to  carry  on  its  busiuesa  tixoept  as  far  as  may  bo 
required  for  its  beneficial  winding  up ;  it  is  moribund, 
i|  not  dead.  By  section  133  it*  pr^erty,  a^er  pay« 
niMtt  of  oreditors,  mutt  be  dumlmted  amonget  its 
member',  mvA  by  sub-section  7  of  section  133  the 
liquidator  iiuiy,  without  its  being  necessary  to 
obtaiu  any  sanction  from  the  court,  exercise  all 
the  powers  of  the  official  liquidator ;  and  amongst 
these  powers  is  that  given  by  section  95,  onaUing 
the  liquidator  to  sell  the  real  or  other  property  to 
any  person  or  company,  or  to  aell  the  same  in 
parcels.  In  the  present  case  the  original  and 
confirmatory  resolutions  for  winding  up  having  been 
passed,  it  cannot  be  contested  that  liquidation  has  in 
faot  been  entered  upon,  and  althoqgb  it  is  tnaa  that 
the  winding  up  haa  not  bsen  oompleted  wittiin  tiie 
meaning  of  sections  142  and  143,  I  soe  no  power  in  the 
company  to  undo  what  it  has  done.  The  winding  up 
must  go  through,  and  must  involve  the  dealing  with 
the  proper^  oi  the  company,  inolnding  th^  interest 
in  the  ptenuMa  in  qiteea<m,  in  the  manner  provided 
in  the  torogoing  sections.  I  arrive,  therefore,  at  the 
conclusion  that  the  proviso  for  re-entry  in  case  of  the 
assigns  of  the  original  lessees  entering  upon  liquida- 
tion applies,  and  that  unless  there  ia  some  other 
answer  the  plaintiffs  can  insist  on  re-entering. 

I  have  now  to  consider  the  remaining,  the  fourth, 
point — namely,  that  no  proper  notice  waa  given 
und T  111  \  \   I  f  the  Conveyancing  Act,  1881. 

Was  any  such  noticu  ueceaaary  t  The  answer  to  that 
question  dependa  upon  two  conaiderations :  (1)  la 
the  Uqnidation  in  thia  qmo  eqiiiTaleat  to  a  bankruptcy 
within  nib<4eotiaD  6  of  eeonon  14?  And  if  ao  (2} 
What  is  the  effect  of  sub-section  2  of  section  2  of  ttie 
amending  Act  of  18921''  As  to  the  first,  I  think, 
looldngtothe  wide  worda  of  the  interpretation  setdaooi 


(2)  of  the  Act  of  1881  re 'erring  to  bankruptcy,  thai 
uqnidation  is  within  the  meaning  of  bankropuj  h 
interpreted  fay  lub-section  6  of  section  14  of  the  Act 
of  1881.  It  foHows  that,  if  the  Act  of  1882 
effected  a  differenoe,  the  plaintiff  company  wm  do: 
bound,  as  to  this  ground  of  forfeiture,  to  give  Ilotic•^ 
atall.  Has,  then,  Uie  Act  of  1892  made  any  dxff«raK«:' 
I  think  it  has.  I  think  the  effsot  of  section  2,  sab- 
•eotion  2,  of  that  Act,  whioh  ii  very  diffierit  «f 
construction,  is  to  take  the  case  of  forfeitnr?  far 
bankruptcy  or  liquidation  oat  of  the  cases  in  wni^ 
notice  is  not  necessary  for  one  year  from  tbe  h-mi 
ruptcy  or  liquidation.  If,  then,  notice  is  naoeasvr, 
has  it  been  given  ? 

To  determine  the  character  of  the  reqoirtsd  iKrtice. 
what  it  shall  contain  and  when  it  ought  to  b«  ptol 
it  is  necessary  to  consider  the  acope  of  section 
the  Act  of  1881  aa  a  wholes  The  object  ftmm  u  tM 
to  require  in  the  defined  cases,  (1)  that  a  ootiw  iliall 
praoedB  anr  pwwwnding  to  einbcM  a  facfittm,12) 
that  the  wmoe  ahall  be  eooh  aa  to  give  ths  tnast 
precise  information  of  what  is  allege  !  againjt  him  »cd 
what  is  demand^  from  him,  and  {'6)  that  a  r^iooablj 
time  ahall  after  notice  be  allowed  the  tenant  to  t<,l 
before  an  action  is  brought.  The  reaeon  i«  cksi;  kt 
ought  to  have  the  opportunity  of  ooniidflrinf  wfaeibir 
he  can  admit  the  breach  alleged  ;  whether  it  is  capail* 
of  remedy;  whethnr  he  ought  to  offar  any,  aud  if*;-, 
what  comperi"  Lti  jn  ,  hi:  1  finally,  if  the  case  is  ok 
for  relief,  whether  he  ought  or  ought  not  promptir  xq 
apply  for  such  reHal.  In  short,  the  notioe  is  inta^ 
to  give  to  the  person  whoee  ictoreat  it  ia  soo^tt 
forfeit  the  opportunity  of  considering  his  poaitioi 
before  an  acti  J M  is  I  rr  ight  against  him.  Ths  notioe 
in  question  ia  dated  the  29th  of  October,  1^7,  tfti 
alleges  that  the  defendanta,  the  company,  had  enttrxi 
into  Uqnidatton;  and,  fnrtiher,  that  thqr  had  ImkB 
the  oovenant  to  repair.  It  flien  proeeede  to  §mmi 
compensation,  and  gives  notice  that  if  the  AffmiaQ 
fail  to  remedy  the  breaches  withm  a  n^JSkbi^ 
time  the  plaintiflFs  will  re-enter.  To  the  not*  i? 
annexed  a  achedule  requiring  very  extensive  npKn 
to  be  done,  which  would  reqidia  a  oonsiderabls  tic 
lO  accomplish.  This  notioe  was  served  on  the  2Ddst 
November,  and  the  writ  in  the  action  wns  serrsJ  a 
the  4th  of  November.  It  is  now  admitted  the  ti* 
plaintifiiB  were  not  in  a  poeitioo  to  rely  upon  tL- 
alleged  broach  for  non-npiir.  In  these  drcncnstaar* 
oaa  tiiiR  be  eaid  to  ba  a  praper  aotioa  wiUnn  tbelet* 
On  the  whole  I  think  not.  In  the  flret  plaee,  if  Ik 
enteridt:  uii  iti  liijni.iation  had  alone be^n  pntf-«r*iM. 
the  defendants  would  have  had  the  opportaiutr  c: 
considering  whether  they  had  any  answer,  and.  ' 
whathar  tbey  could  make  terms  with  the  plainti^ 
but  IliiB  was  impraotioable  to  long  as  the  data  kt 

breach  of  cr  vi  nant  to  repair  was  made.  Ajir»3.  ^ 
non-repair  alone  relied  on,  the  defendant*  :sapJ 
possibly  by  offer  of  compensation  accompaniri  bj 
undertaking  to  repeur,  have  m&da  terms  witk  tit 
plaintUbTf  urther,  the  statute  clearly  o(»AaB|he* 
that  a  reasonable  interval  shall  elapse  after  miwssW 
notioe  and  before  action.  Oan  two  dayi^  notiet  ^ 
said,  in  all  the  circumstances,  to  be  a  r«iv:i-i 
notice  P  I  think  not.  On  the  whole,  therefore,  I 
of  opinion  that  the  nolioa  was  bad  and  did  k: 
comedy  with  the  oonditionpraoedant  taatiUmwtm 
sedion  14  of  the  Aot  of  1681. 

Finally,  as  to  the  alleged  I  r^a  h  by  und»»rle'.'5EZ 
It  is  admitted  that  there  has  bet-u  uo  tiaa^ij^tsim 
within  the  meaning  of  the  covenant  against  awft- 
ment  What  haa  taken  place  is  this.  The  defeadaiti^ 
having  agreed  to  sell  to  the  new  company,  have  M 
them  into  possession  pending  the  completion 
puruhaa«,  the  new  com|iauy  undertaking  to  gaj 
xenti^  xatea»  and  ootgouisi  in  oonnactiea  wok  lb 
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pramiiw  or  Iratinen  there  carried  on.  There  i« 
•  provimon  for  redelivery  of  poasetsion  to  the 
defendants  if  the  contract  ihonld  be  rescinded.  It  is 
contended  that  this  nialits  tbe  new  company  tho 
defendants' undertenants.  Bat  on  what  tdrms  ?  The 
new  company  pay  no  rent  to  the  defendants ;  they 
hare  undertaken  no  obligations  to  the  defendants 
except  those  nMtttioned,  which  are  not  DfloanuQy 
obUgationt  of  («DUU!y.  But  it  is  Mid  Um  pfopar 
iiapBcation  from  these  facts  is  that  ft  tmnaey  at  iriU 
has  been  crnnted.  Wht  ther  this  may  be  technically 
BO  or  not  till-  ]iractietil  nuHwer  to  this  contention 
>Hni)8  to  be  tlmt  flu*  defendants  could  nut  liy  the 
«xercitie  of  their  will  turn  the  new  company  oat. 
The  effective  answer  of  the  new  company  wnud  be, 
**  We  have  oome  in  a*  pnrohasers,  and  we  are  wiUiog 
to  earry  ont  our  terne  of  pQixAaM.**  In  pl^  aenw 

Hud  Hccording  to  the  orlin  tr}'  ni-lrTstanding  of  nif»n, 
this  Is  nat  a  case  of  undciutUiiy  at  all,  but  merely 
H  case  in  which  the  now  company  Im  ■  fi  l-l  in  on 
terms  of  purchase.  Uad  the  coveuaut  been  (as  is  of 
late  years  often  the  cms)  against  parting  with 
poM— icn  without  lioeOM  of  the  landloni,  the 
pblntifF  oompany  would  liave  proved  a  farwioh  of 
Buch  a  coTenaut,  Imt  thfjy  hare  not  CHtablished  a 
breach  of  thu  covtiuaut  iu  question,  whicli  is  against 
underletting  only.  My  learned  brethren  ag^eo  with 
this  judgment.  The  app«d  will  therefore  be  allowed 
with 


Appeal  alloiord. 

Solicitors  for  the  plaintiffs,  Dritcu  (fe  AUUe. 
Solicitor  for  the  defendant  Steiger,  T.  Duraut. 
SoiUtor  lor  fb*  deiendMit  oompany,  P.  Warmr. 


Mifiti  <tj^oua  at  i^mitt, 

Byrne,  J,  J 

Sixth  Wxr  Km  MvTVix  Bviuinro  Sooibtt  v. 

IIlixs.  (a.) 

JJuilding  «"firt_v — Society  kiiumi  to  be  iiuvivent—  Jitile 
fiaatea  to  enable  uttUty  to  faciliUiU  rtalizitUon — Rule 
nltn  Tirea  -Bnadi  q/trua—Cla$m  of  thanholdera 
— Didribution  ^tuteU. 

It  is  rt,i,q.<tr-nt  for  a  hniUling  aociety,  ei'en  when  in  a 
tiat*^  0/  iMolvenci/,  to  pass  a  new  rule  for  the  purpose  of 
facilitating  the  realization  of  the  assets  of  the  society, 
providtd  Uot  meh  rnlr  t.i  honk  fide  jnued  for  sucA 
pttrpote  aad  doet  lu  t  n  tjx  t  the  rightt  ^(ha  members  of 
the  society  inter  sf  m  rt-jxcf  of  their  /taMltfy  or  iu 
respect  to  the  diatrihutinu  (f  a-n'.ts. 

Trial  of  notion. 

Tliii  vai  an  notion  by  a  boilding  society  against 
certain  of  its  directors  for  a  declaration  that  certain 

conveyances  of  propt-rtj"  Leloufjinf;  tc  thi'  aoL'iety  were 
itltru  firm,  and  that  the  defendants  were  liable  to 
acfount  to  the  pliiintitl's  in  rewpeiit  of  jiayinent  to  a 
certain  eUas  of  shareholderH  known  as  the  C  class  at  a 
I  when  tiian  were  no  protlis  out  of  wUeh  pay- 
oonldlwauMie,  and  for  all  nooenaij  aaooonti 
and  {nqniries. 

The  facts  of  the  case  were  as  follow :  The  plaintifT 
society  wa^  in  ISTfS  duly  registered  under  the  Building 
Societi<^  Act,  ls74,  ,1  s<rrtiinating  building  society. 
In  1889  it  was  registertnl  aa  a  permanent  building 

(a.)  JBeported  by  J.  Aiixkva  faicoi,  £•%.,  fianiater- 
at'Lair. 


•odety.  There  were  then  classes  of  sharei  A,  B,  C. 
The  A.  and  B  shares  wore  subscription  shares,  the  A 
■hares  being  paid  np  gradoally  by  instalments 
extending  over  a  t*rm  of  years,  the  B  shai  ing 
subscribed  by  payment  of  one  sum  down,  eacti 
sum  maturing  at  the  end  of  a  tenu  of  years  so  aa  t<i 
entitle  the  holders  to  an  advance  or  to  repayment  on 
withdrawal  aoooiding  t<)  tho  ndei  ol  the  amount 
paid  with  interrat.  The  C  sbareo  war*  immediate 
advances  to  the  society  bearing  a  And  rate  of  interert 
at  5  per  cent,  repayable  on  three  months'  notice  OH 
either  nide  if  the  share*  should  have  been  iu  e»istenflO 
for  twelve  months,  and  having  a ptofennflO  Ottt  other 
shares  in  regard  to  interest. 

The  object  of  the  society  was  to  raise  a  fond  for 
advanoea  to  be  made  to  meiuber.s  on  the  necurit^  of 
freehdd  «e  leaeehold  estate  by  way  of  mortgage. 

By  the  original  rules  all  metnliers  w  r  liable  to  con- 
tribute rateably  to  losses,  and  the  right  of  withdrawal 
was  regulated  by  rules  S9  to  V'l  of  the  society's  ndes. 
These  rules  provided  for  repayment  of  Bobacri{>tious 
with  interest  to  unadvanced  members  giving  notice  of 
witlidrawal  aobjeet  to  certain  dedootione.  In 
October*  1889,  rMolutions  were  passed  making  tho 
sooiet7  psnuaant  and  auhef  itating  for  ralos  89  to  9S 
a  new  sectiaD. 

'T'uiH  new  section  provided:  "After  the  31sl  of 
December.  1890,  no  further  advance  shall  be  made 
upon  shares  then  existing.  From  and  after  the 
passing  of  this  nile  the  withdrawal  of  shares  (other 
than  C  shares)  by  priority  of  nolioe  shall  ososa^  and 
all  funds  denv.  d  from  repayment  of  advances,  fkoSB 
realization  of  propertie!<  in  possession,  or  any  otiior 
source,  shall  be  applied  as  follows :  first  to  the 
expenses  of  management  and  the  secretary's  salary 
and  the  payment  of  capital  and  interest  on  C  shares." 

At  the  tune  when  this  new  rule  was  made  the  society 
mm  in  an  insolvent  condiliQn  and  its  members  were 
mnn  that  it  would  bo  neoesiwy  to  dissolyo  it  under 
the  Bnilding  Sodetiea  Act,  18T4. 

A  minute  of  the  directors*  meeting  held  i.  the  12th 
of  December,  ISSS,  shovred  that  the  secretary  reported 
to  the  board  that  after  properly  weighing  the  matter 
concerning  the  close  of  the  society  in  two  years  (the 
society  as  a  terminating  society  would  have  closed  in 
1890)  ho  had  oome  to  the  oondasion  that  the  best 
mode  of  seoaring  reasonable  and  proper  prioes  for  tho 
property  on  hand  was  f/i  convert  the  society  into  a 
permanent  ouo,  thus  obtaiuiug  the  extension  of  time 
that  might  prove  nscsMsiy  for  tho  neoooiplishnient  of 
this  object. 

No  new  members  wore  admitted  subsequently  to  the 
g  of  the  new  rale  in  IS89,  nor  was  any  business 
~  bflfond  pirotecting,  getting  in,  and  realiz* 
ing  assets.  Prior  to  October,  1891,  the  society  had 
taken  posaetnion  of  a  number  of  properties  in  mort« 
gHLTe  t  it.  and  in  Ootober,  1891,  tho  following  noir 
rule  wa«  passed : 

"Inorderto  facilitate  the  realiT'.ation  of  any  properties 
now  or  at  any  time  in  possession  of  the  society,  the 
directors  shall  hovo  power  to  sell  the  same  or  any  part 
thereof  to  any  member,  and  receive  in  payment,  either 
wholly  or  in  part,  any  fully  paid  up  or  sabseription 
shares  held  by  tlie  members,  whether  under  notice  of 
withdrawal  or  not.  jirovided  that  such  shares  shall  be 
taken  subject  to  the  d>'ducti»nof  any  withdrawal  fee 
in  foroe  for  the  time  being. 

"  The  dirschwo  riiall  have  power  to  dispose  of  aaj 
properties  now  or  at  any  time  in  possession  to  anj 
depositor  with  the  soeiety,  and  to  trsnsfer  mitfitti 
usual  notice  of  withdrawal  any  dejiosit  standing  in  his 
name  in  jittyment  or  part  paymcit  of  the  sama." 

In  a<  ciirdance  with  this  rule  the  directors  (irocoeded 
to  transfer  to  the  shareholders  property  in  exohanm 
for  shares  on  the  baoiB  ol  tho  nlnntaon  uthoaodoty*t 
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booka,  the  dilbreoioe  b«og  p«id  in  omU.  Tbim  wa« 
no  «v(d«no0  that  in  this  traniaotion  any  ahsrekolder 

hiid  b«fn  treated  more  fsToarably  th*n  any  other. 
The  G  shareholders  had  received  interest  in  lieu  of 
profit*. 

In  1894,  upon  a  special  case  stated  by  consent  for 
the  opiniou  of  the  coart  as  to  the  rights  of  the  varions 
classes  of  shareholders  and  Messrs.  Shore,  Hudson, 
a<id  Blaokmoor,  Stirling,  J.,  made  an  order appoint- 
iog  certaiu  pt^r-  us  vlj!  u  1-:  re  the  court  to  reprosent 
the  respective  classes,  uud  declaring  that  the  C  sh&rei) 
in  the  jMMiety  in  respect  of  whtdi  notice  of  with- 
drawal was  not  given  before  the  dieoge  in  the  rules 
in  October,  1889,  were  preteenti^  u  regards  pay- 
ment f'f  int<  rpst  only,  and  not  as  regards  capital,  but 
that  tiiti  liultlcrs  of  C  shares  who  gHve  notice  to  with- 
draw befoTo  the  chango  of  rules  in  October,  ISJ-!), 
wece  entitled  to  be  preferred  over  the  holders  of 
ebaaee  who  bed  not  then  given  such  notice,  and  that 
the  new  rule  of  October,  ISSH,  was  invalid,  in  so 
far  as  it  varied  any  tbon  subsistinK  rights  of  uembers. 
Tn  1  ^'My  tho  society  waa  order*  (i  to  be  dissolved  under 
•til  award  of  the  registrar  of  building  aooietiM,  and  • 
liqvidatar  waa  apponted. 


Nentk,  Q.C,  and  Simt,  for  the  plaintiffs.— The  rule 
of  Ootober,  1881,  was  ultra  vir^  PraotioaUy  the 
lia»in«8i  of  the  aooiety  stopped  when  the  tvHb  of 
Ootober,  1889,  was  pa8.«fd,  for  it  was  thm  a'^mitted 
by  the  society  tbemselvoB  that  thoy  could  no  longer 
carry  on  business:  In  re  Sitii'hrlioi'l  '.HMh  f'iii{<ir»ft[ 
Jiuildittj/  Socitt}/  38  W.  K.  509,  24  «.  B.  D.  394; 
Stnkmingir  Bereugh  of  Firubiiry  Permanent  In- 
vntment  Socitti/,  46  W.  B.  69,  [1897]  2  Oh.  460; 
Barnard  v.  Tomton,  [1894]  1  Oh.  374. 

FWrvtll,  Q.C.,  and  T,  M.  Stevau,  for  twooffbe 

defendants     'if  •  rule  was  not  nltm  rire.<<,  for  the 
society  hatl  power  to  alter  thtiir  rules ;  I'ejM  v.  C'ily 
and  Siihiirhm  Permanent  Jtuildiny  Society,  41  W.  B. 
<H8,  £1893]  2  Cb.  31 1 .   No  doubt  if  the  directon  had 
not  been  acting  bond  fide  in  the  distribution  of  the 
property,  or  if  they  bad  favoured  one  shareholder  or  j 
one  cla»8  of  sharelioldera  at  the  expense  of  another,  ( 
they  would  hiive  been  acting  ultra  virtu,  and  would  ; 
have  been  liable  for  a  breach  of  trust.    All  that  they  ' 
did  was  to  divide  aaaeta  in  specie  for  the  purpose  of 
avoiding  tho  expeoae  of  a  aale  Inr  aoction :  Brett  v. 
MunartX  Invakhmi  BaUdfug  fiocAte,  42  W.  B.  209, 
[1894]  1  Q.  B.  m  I  JMng  v.  JtsKf,  1§  W.B.  76.  L.  B. 
&  Ch.  App.  4. 

Atkton  ChMv,  iw  <b«  two  o^r  dafeadaBti. 

NtviO*,  q.C„  repUad. 

The  following  cases  were  also  cited  in  the  argu- 
oieut:  In  re  Kinjfitoit  Cott<m  Mill  Co.,  44  W.  B.  363, 
1  Gh.  S91 ;  BtS'     Awiyifwift, «»  L.  T.  fiep. 

Byka'E,  J.  (ttft*r  stating  the  facts), — The  terms  of 
the  special  case  before  Stirling,  J.,  agree  with  the 
OOBolnaion  that  I  have  come  to  on  the  evidence  before 
me  in  regard  to  the  surrounding  droumstanoes  and 
the  object  and  intention  of  the  alteration  of  the  rules 
in  October,  lSd9.  Tbe  result  is  to  establish  the  right 
of  the  C  8bare«  to  pnloKence  in  respect  of  interest,  to 
negative  preferenoa  in  xaapeot  ol  oapital,  and  to  deter- 
nine,  fn  aocofdaiioa  with  the  <»8e  ot  Fnrt  Sunderland 
'  r  nveraal  Buildinj  s  "'y,  that  tbe  right 
of  wiLliJrawal  by  priority  ceaaed  in  October,  1889,  by 
reason  of  the  condition  of  insolvency  of  the  society. 
The  main  point  which  I  have  to  oonaider  ii  whether 
or  not  the  rule  of  October.  1891,  it  invalid.  In 
view  of  the  decisions  in  Strohmengtr  v.  Borough  <\f 
'Finabury  I'ermanad  Invtitmeni  BuiUUng  Society  and 
Pip^     Tk»  C%  and  Suhmrtan  ArmoiMirt  BiMUtig^ 


Socie^ft  it  ia  impoaiihie  to  oontnd  aaoooasfully  thst 
the  right  of  a  member  of  a  hoitdiiig  aociety  mes  ^ 

prp»ient  may  not  b<>  varied  by  a  new  rtile  made  nadw 
and  in  accordance  with  its  statutory  jiower  tf 
altering  rules,  and  the  rules  may  be  varied  wvlc 
afiVct  the  rights  of  a  member,  even  after  be  Lu  ptn 
notice  of  withdrawal.  But  at  WBS  pointed  out  1 )  ttit 
late  Chitty,  L.J.,  in  Strohmenger  v.  Borowjh  of  Fni' 
bury  Permement  Inwutment  Building  Sodettf,  a  nU 
must  not  change  tlif  <  institution  of  the  society,  »a<i 
tbt!  power  of  making  and  altering  ruiat  mut  be 
confined  to  tbe  intaraat  lif^ta  of^tM  members  of  th* 
so<aa^.  In  the  mom  om0  it  waa  alao  pointed  oot 
tbat  ueie  an  olivioaa  Bndta,  which  the  mined  jadg« 
did  not  attempt  tn  dfflne,  as  to  tbf  power*  of  mski^ 
and  altering  rulea  which  have  to  be  considered  at  tu 
cases  arise.  These  were  decisions  in  respect  of  tb- 
right  of  making  rules,  when  no  question  oi  koon 
iurolvenoy  at  the  time  of  making  tbe  rules  had  aiiwQ. 

I  think  that  the  case  of  the  Suiukrhthd 
Universal  Building  Society  f*nly  extends  whst  bsd 
been  held  in  Urownlie  v.  Rit^'-H.  ^  App.  Cm.  23J. 
31  W.  R.  Dig.  2S,  as  to  the  effectt.  of  a  windiog-a|. 
order  to  a  period  anterior  to  the  date  uf  tbe  aOad 
order.  In  the  caae  of  /n  re  Atahitiwt  luvatmtwt 
liuilding  Sodety,  44  W.  B.  141,  upon  a  viev 
ot  the  prior  authorities,  it  was  held  that  a  tight  of 
withdrawal  under  the  rules  came  to  an  end  mhm  tb< 
society  or  its  officers  recognized  tbat  it  must  l  u 
an  end.  In  Barnard  v.  Tornxm  North,  J.,  held  that 
tbere  were  no  materiab  far  Rawing  a  line  earhir 
than  the  date  of  the  instrument  of  dissolutaou.  Bat 
ill  the  present  case  it  appenrs  that  at  the  alteratioo  of 
tlie  rules  of  18Hi»,  and  tlienceforward.  und  at  tbe  ditf- 
of  the  alteration  in  IHUl  it  was  knowu  tu  the  d&oat 
and  members  of  tbe  society  tbat  the  sodatf  an 
insolvent  and  that  Hqaidation  waa  ineritdilai 

It  appeara  to  me  that  aa  trtm  tiw  eaifier  dsti  I 
have  mentioned  such  of  tbe  existing  ndes  af  oo 
true  construction  of  all  the  rules  of  tbo  society  wcrf 
intended  to  operate  so  long  only  as  the  continoasce  of 
the  aociety  waa  contemplaM  oeiaaed  to  have  cpanrtke, 
and  I  oonn der  that  it  foUowa  by  parity  of  reaaoa  ^ 
no  rule  could  be  passed  altering  the  right*  of  ti^ 
members  of  the  society  so  aa  necessarily  to  alfrct  JJjti: 
rights  tjiti  r  in  respect  of  liability,  or  in  respect  ct 
distribution  of  aasets,  to  tbe  injury  of  some  ol  sack 
members  for  tbe  benefit  or  advantage  of  otben,  i 
though  it  might  be  a  rule  properly  made  by  a 
not  in  contemplation  of  liquidation.  I  think, 
over,  that  in  like  insinri-r  it  waa  inroi:. jv  tt. i tops* 
a  rule  conferring  a  power  upon  tbe  directory  wlcch. 
if  exercised,  must  neceaaadj  iMm  a  similar  operstiot. 
On  the  other  hand,  I  aaanoiaaaon  for  holdiagthR 
the  right  to  alter  ndeB  waa  gone 
think  tbat  it  was  competent  to 
facilitating  the  realization  of  tbe  asset*  of  the  s xi-:?, 
so  long  as  such  rules  were  iKniti  jhit  passed  for  trj»t 
purpose,  and  did  not  necessarily  affect  the  xigbti  i 
members  in  the  way  mentioned.  I  enght  to  say  thi< 
tbere  is  no  question  in  the  preeent  caae  as  to  ths 
pQesibility  of  afTocting  the  rights  of  outside  credito* 
A  rule  passed  with  the  object  and  intentioc  ot 
facilitating  realisation,  of  avoiding  the  txpmut:  ^ 
a  sale  by  auction,  and  of  enabHag  the  aoaiBty  to 
lid  of  hmdanaoiiieohligatioM^  iW"<»*  ate  lo  W 
ezaotly  the  kfaid  of  rale  whi^h  may  he  Ispl^ 
niatf'ly  passed  by  u  biulding  swiff y  Vn-twi.  *" 
be  insolvent  n«  auxiliary  to  existing  nil««. 
a  rule  is  not  per  ae  invalil,  although  in  inditidt*: 
instances  the  exercsise  of  the  powar  ooniwid  Inr  it 
maybe.   Saeh amle may, Ithiok,  bepaaaadaaMf 

iis  it  does  not  involve  an  alteration  of  the  ooftiss* 
tioual  rights  of  members  inier  sr  or  the  rights  sl 

It  ia»  bowmr,  obvioaa  that  if  lack  nb  ■ 
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HiaB  GouBT. 


•o  csttciied  u  to  givs  nnfair  or  midiw  Advantaiiie  to 
iadividittb  tmli  cxmiw  will  oontlihite  •  hnmnAi  of 

trtnt.  It  appears  to  nifi  that  the  rule  of  Oc'  iV^r, 
1891,  WM  9nch  a  rale  as  I  havo  relprr«<l  to,  and  was 
not  prr  f  inviJii  iniiHinm  b  M  it  might  bo  exprcised 
•o  as  to  b«  advantageous  to  all  members  alike.  I 
will  umune  as  an  illtutratioii  llMk  an  anadvaiioed 
member,  who,  under  ordisarjr  oiMoakiteiMNl!,  vonld 
bo  entitled  to  withdraw  and  who  woold  on  wiih- 
drmwalbave  been  entitled  to  £1,000,  bait,  by  rc^ason 
of  the  stopiM^  of  thn  company's  busineas,  become 
entitled  only  in  distril  iiti;  n  of  a<B«>tJi  to  his  .-iiKrn 
ptin  /xitv,,  with  others  >ay,  for  example,  a  probable 
£500). 

The  society  is  in  poseesston  of  R  pnOMCty  standinff 
in  ibtiT  books  as  worth  £1,000,  Iml  IbIm  It  Tny  muob 
dtpraofaitoil  in  toIim.  The  amonnt  adranced  on  it  is 
inwovwftUo.   It  la  only  saleable  to  a  member  of  tbe 

public  by  auction  for  £.S(K),  if  saleable  at  all.  If  the 
sociifty  €.in  sell  to  an  unadvanccd  member  for  tho 
£1,000,  which  stands  in  the  books  as  the  amount  of 
his  sbai«a,  they  are  no  longer  liable  to  pay  him  £dOO 
la  tbediatiilmtioa;  tiMjIuw  iamirBdftpitrdhaaer,and 
hm  rnnA  Hm  taftam  of  att  Mietioii»  poMibly  the 
•xpeiiM  of  an  libonivB  snotioii,  and  havo  arrmd  a 
stage  Dparf  r  to  the  final  distribution  of  assets.  The 
purchasing  moiuber  has,  perhaps,  made  a  good  pur- 
chase, as  he  has  got  property  which  at  oue  time  was 
Tallied  at  11, (K)0,  althougn  no  longer  marketable  at 
that  pricts  but  which  may  perhaps  recover  in  volne  in 
coarse  of  time,  in  exchange  for  ■"—■twinj  MaiTalent 
to  a  right  to  payment  or  ffiOO,  but  tbo  aodety  has 
gained  also  in  the  respocta  I  have  mentioned.  I  think 
each  transaction  mutt  stand  or  fall  on  its  own  merits. 
If  the  directors  can  be  shown  under  the  rM.t^  ttj  hiivr- 
favoured  one  shareholder  at  the  ezpeose  of  others, 
they  haye  misuned  the  power  entrusted  to  them,  and 
a  fortinri  if  they  havo  taTOtued  a  mamber  of  their 
own  body,  but  m  tbo  abMBoe  of  evMenoe  proving  a 
kraoli  of  duty  towards  the  general  body  of  sharo- 
bolderB  they  cannot  be  made  liable.  [His  lordship 
proceeded  to  consider  the  daimn  -it,'  ui  '^t  lln'  liifTerent 
defendants  in  respect  of  the  sales,  and  after  dealing 
with  them,  continued  :]  The  only  remaining  point  is 
in  refertmoe  to  payment  of  interest  on  the  U  alwrea, 
but  Itbiok  tbat  tmb.  payment  was  in  acoordaaMewith 
the  oontract  witb  members  holding  C  shares,  and 
thai  the  payments  were  not  made  in  any  way  to  the 
detriment  of  other  members. 

The  whole  result  of  my  judgment  is  that  the  plain- 
tiff society  has  faile<i  and  that  the  defendants  against 
whom  relief  is  asked  are  entitled  to  be  paid  their 
onsrs  by  the  liquidator.  There  may  be  proper  accounts 
taken  in  the  oaaaa  I  have  referred  to  aa  to  the  in- 
daMadaeM  of  individuals,  suheeqoent  ooata  being 
leeerycd. 

Action  dimUted, 

Solicitors,  LumUy  tfc  Lumley ;  Avery  cfc  Woiveraon  ; 
ifewawt  A  Sktttm;  3mmt,  Brtttemt  4  Cta. 


Jimo  i;i. 


Q.  B.  Dtr.  1 

(Grantham  and  Lawrance,  ,TJ.)  J 

St.  Maboarkt'8  ajxd  St.  Joan's  Yfisiaiw  v. 
Hoaam.  (a.) 

MttropolU — *Yeif  building — Prniuin/f  —  IhiilUng  for  the 
use  4j/  volunieera — Mftrmtolit  Mamgtment  A<X,  18dd 
<16  <fc  19  rid.  &  120),  «.  75. 

Tht  i^ifpeDBiili  mntA  a  miimmim  aadbr  scdfon  75 

(a.)  Baported  bj  Bbskim:  TSkd,  Biq..  Baniater- 

»t-Law. 


^  (/  thd  Metrt^oUt  Managrmmt  Ad,  1865,  wpvn  tke 
I  retpondent,  «  huOier,  allfjin;/  f/iat  h»  had  neglected  1o 
rorujthj  with  their  order  Ihal  tkr  Intrr^t  /hyir  of  <i  building 
in  c  urif  uf  rnnHruftioii  t<i  Irf  in"l  nn  (in  arm»itry,  Uore- 
homc,  and  drill  hull  In/  ili-    'lud  Vnhintfr  liaiUtli'm  of 

Royal  Ftuiiifru,  and  tvsled  in  their  commanding  i>£icer, 
should  he  kept  ut  tuch  a  k»d  OS  VMiM  oUow  ft  f»  6e 
druiiud  into  the  puidie  tewtr*. 
The  ma^Hmtt  ^tmi$$ed  the  ttmmem  tm  fhe  yn>and 

that  the  j.rfjnitea  were  nrfmpied  from  the  provitioiig  of 
the  Act  uj  biiug  property  vested  in  a  terinni  of  the 
Oro^fn  to  be  uted  exrlu^lcr/i/  fur  (^own  yur/x/tr). 

Iltld,  un  appeal,  thtd  the  building  wa$  not  exemf4 
becauie  it  tvaa  intended  far  votunttrr  purp(ite$,  tmd  that 
the  matter  must  be  rrmiiifl  io  (he  magi<trntf. 

Special  case  stated  by  a  Metropolitan  police 
magistrate  upon  a  suaunOBa  taken  out  on  b«>half  of 
tho  appellanta— tlie  nnilad  vestries  of  the  two 
prtrislios  complrinittg  tliat  tbe  rf«jipciident,  P.  C. 
Hoskins,  a  builder,  did  on  the  1st  of  March,  ISTO, 
at  13,  Tuftou- street,  neglect  to  comply  with  the  onier 
of  the  vestries  ordering  that  the  1  st  tloor  of  th« 
building  in  oonrse  of  oonstructiou  be  kept  at  such  a 
levd  aa  woold  allow  it  to  ba  dialnad  into  tiia  pnUio 
sewer. 

The  magistrate  held  that  aa  the  premiaea  were 

to  be  used  exolusiTely  for  volunteer  pnrpooea  tbe 

Sovisions  of  the  Act  did  not  apply  to  tiiam  and 
smiased  tho  Hniuiuons. 
Th«  vestries  appealed. 

W,  6,  JkmdttmU,  for  Uia  aiqpailantt.— Tolontear 

buildings  do  not  belong  to  the  Grown  and  mast  there- 
fore comply  with  the  Acts  relating  to  ordinary 
liriil(in:if:,'s  fiir  th'-  jiroper  drainage  of  tho  Metropoli.s. 
The  exemption  in  iavourof  Crown  property  iu  aeutiou 
241  of  the  Metropolis  Management  Act,  1855,  and 
section  116  of  the  Amendment  Aot  of  1862  do  not 
apply. 

//.  Avory,  in  8upf>ort  of  the  decision  of  tbe 
magistrate,  cited  Jay  v.  Ilnmm>-nd,  (>  W.  R.  11,  27 
L.  J.  M.  C.  25.  and  l'rurn,,n  V.  /follHiru  As»'$iment 
OmmMte.  [ISOSj  1  Q.  B.  389,  41  W.  H.  Dig.  16d«  and 
oootendtd  that  imless  expressly  referred  to  tbo  GN>wn 
WH.S  never  bound  by  an  Act  of  Parliament,  These 
premises  were  in  the  same  category  aa  barracks,  and 
the  vestries  had  no  po»  r  t  i  dictate  to  the  War 
Office  how  barracks  should  be  put  up.  The  building 
plans  had  received  the  sanction  of  the  War  Offioa. 
Sinoo  tbe  dedsion  in  Pearson  t.  Jlolbom  AtMstmmt 
Oemm&let,  Tolunteers  wen  taoognized  aa  being  as 
much  servants  of  the  Crown  aa  tne  militia.  In  that 
case  it  was  held  that  premiaea  occupied  by  a  Tolunteer 
OOtpa  for  tbe  ] iury>';..3ts  uf  the  oennce  of  the  corps  and 
being  reasonably  necessai  y  ior  such  m  i  vice  were 
occupied  by  servants  of  the  Crown  for  the  purposes 
of  the  Crown  and  therefore  were  exempted  from 
rates.  Tbme  premises  were  veeted  in  Colonel  Keller, 
the  eommandiog  officer  of  the  battalion  of  Toltmtaaia 
for  whidi  they  were  being  oonatmoted,  and  ware  to 
be  used  only  as  a  drill-hall,  armonn*,  at  d  storehouse 
for  the  corps.  It  was,  therefore,  a  building  vested 
in  a  senraut  of  the  Crown  to  bO  Vaad  OlolnalWly  tOt 
the  purposes  of  the  Crown. 

Ora^'THAM,  J. — I  regret  that  I  cannot  see  my  way 
in  this  case  to  decide  in  favour  of  the  respondent,  for 
it  appears  pretty  certain  from  the  facts  found  by  tbe 
magistrate  that  this  is  one  of  those  cases  where 
veetriea  have  intaciaiad  witb  a  building  witbout 
having  any  good  oanse  for  doing  flo.  It  appeara  tbal 
tho  basement  (J r  cr=11'ir  nf  thiH  iMiildinp^  will  be  at  ft 
lower  level  than  tlu:  uu*m  sewer,  and  of  course  it 
cannot  be  drained  into  the  sewer  if  at  any  future 
time  it  should  be  found  neceasary  to  dmin  it  from 
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anj  oapw  whatever ;  bnt  the  magistrate  said  he  did 

not  eee  why  this  baMnnent  should  require  to  be 
drained,  aod  wo  bsT(>  L  ir  !  nothiD^  to  lead  mb  to 
think  that  in  this  case  hu  was  wrong  ia  the  con- 
clusion of  itttt  he  ( !imo  to.  At  the  same  time 
that  ia  not  the  point  we  have  to  doflidei.  Mr. 
ATOiy  oonteDdad  that  property  lor  the  vw  of 
volunteers  was  analogm'^  to  property  belonging  to 
the  militia  or  the  regultii  iirmy  aa  being  her  Majesty's 
projwrty  ia  right  uf  the  Crown.  That  contention  is 
one  which  it  appears  to  me  cannot  be  supported,  for 
how  can  it  be  aaid  that  thta  bnUding  uucl  similar 
buildings,  which  in  many  cases  are  erected  by  private 
subscriptions,  can  be  the  property  of  the  Crown  ?  It 
is  truu  I'liit  i-  is  used  for  military  purpoaea,  b  ;t  un 
case  has  be«n  adduoed  to  show  that  property  used  for 
uiilitary  pnposM  Only  ia  naoaaasHIy  Grown  property. 
On  this  namow  gMvuid  the  mstter  moat  go  Mek  to 
th«  macistnta,  oat  for  the  reMon  I  mantimMd  I 
should  bo  very  sorry  if  he  should  think  it  naoaaaary 
under  the  circumstances  to  interfwe. 

IiAWiuvos,  J. — I  have  oonridflnabla  doubt  aa  to 

this  case.  At  the  same  time  I  am  not  prepared  to 
hold  that  all  projierty  belonging  to  volunteers  must 
iu  every  cut*}  bo  regarded  I'^jse  facto   aa  property 

belonging  to  her  Jklajesty  in  right  of  the  Crown.  I 
agree,  tlMNfon^  tiMt  tfaia  oaae  uoald  go  book  to  the 

magisbiito. 

Appeal  iiH(iii-ed, 

Solicitor  for  the  appellants,  Ptriy  Oaks. 
BoliaitoEa  ftr  fb«  veapoodaDt,  JtfadM  Jt  Oa» 


(Lord  BoasSi  of  Suowen,  C.J.) }  ^ 
AnoBmnr-Gsimuu:. «.  Oasltoit  Bahk  (Laanco)*  (a.) 

Seven ue — Stamps — lier^ipta —  Venalties — Entries  of  sKim 
in  book  —  I'aymeut  o/  emna — Entries  inilialkd  by 
ftnon  ttetiving  motiey — Liability  of  t-ntries  to  stamp 
4i«^  V  rece^— iGUmap  Ad,  1881  (d4  <&  M  YicU  c 
39X     101, 103. 

A  loni»  w&teA  mmm  a  UniiUd  company  carrying  on  a 
mmeyUitdina  ttutiMst,  mgaged  a  tdieUor  maer  an 
agr««metd  wXieft  madt  him  cm  offictr  of  the  hank,  for  ih« 

jtfirj.',.s>-  if  ciiTryinij  on  th:  legal  butinesa  of  the  bank  a-  I 
aUledliiy  dtlU  due  Jrum  cmUmiers.  When  the  solicitor 
recoverai  tunu  of  money  for  the  bank  he  vrrote  down  the 
amount  in  a  book  kept  by  him  for  that  purpote,  and  he 
then  took  the  mmey,  wUh  the  book,  to  the  bank  and 
handed  the  amount  over  to  one  of  the  officers  of  the  bank, 
who,  in  the  margin  opposite  the  amount  paid,  generally 
.'■T('<f  the  icord  "  Jitct-icnl,''  iciih  tht  aincnnt  'irul  th^ 
date,  aii'l  lointtimes  simplu put  his  initiaU  with  the  date, 
and  in  onf  'ate  wrote  ma  word  Entered,**  wfth  the 
mmmnt  and  mtfioia. 

Hdd,  that  iheee  eniriee  were  aU  reeeipte  w&hin  the 
Tii' (tiling  rf  section  101  of  ihr  Stntnp  Ad,  1891  ;  Vmt 
there  teas  no  distinction  in  the  form  of  t!"-  reoipt".  and 
that  all  the  entriee  in  respect  of  £2  or  upwarda  required 
to  he  etaaaed  ae  reoe^te;  and  that  the  bank  were  liable 
in  penaUiee,  under  tulton  103,  for  the  act  of  itt  officers 
In  Not  stamping  them. 

Farther  consideration  in  an  information  by  the 
Attomey-Oaneral  claiming  forty- eight  penaUiaa  of 

£10  each  from  the  defendants  for  not  affixing  stamps 
to  certain  receipts  for  suius  of  i''J  and  iijjwards. 

The  c  ase  was  tried  before  the  Lord  Chief  Justice 
and  a  jury  on  the  27th  of  Martih,  when,  upon  tb«> 

ifh)  Beportad      Sir  Shkbctoh  Baxxr,  Batt., 


findinga  of  tbe  joiy,  it  laaa  maaniad  for  iortte  aoa* 

aidsniQOQ. 

The  facts  and  queatious  raised  appear  foDj  in  tta 
considered  judgment  of  the  learned  judge. 

The  Stamp  Act,  1891  (54  &  5a  Vict,  c  39).  provides 
under  the  heading  "Baoeipt^"  section  101(1):  "Fas 
the  porposea  of  tbia  Aet  we  expresaioD  'nnipt' 
include!;  hdj-  note,  memorandom,  or  writing.  wh*r-by 
any  money  amounting  to  two  pounds  or  apwari«,  or 
any  bill  of  exchange  or  promissory  note  for  moiKj- 
amounting  to  two  pounds  or  upwards,  is  acknowla^sd 
or  expressed  to  have  been  received  or  dqtorftaf  or 
paid,  or  whereby  any  debt  or  demand,  or  any  pHt 
of  a  debt  or  demand,  of  the  amount  of  two  ponll 
or  n^iwjir  1h  ;s  acknowledged  to  have  l>e«'n  settleJ. 
satished.  nr  discharged,  or  which  ajgnilies  ca  importt 
any  &ucb  acknowledgmant»  and  wbMar  tlia  mm  is 
orianotaigned  with  the  name  of  any  •pnmm." 

flection  108:  •*If  any  person— (1)  gives  a  reoeut 
liable  to  duty  and  not  duly  stani|Md  •  .  *  as 
shall  incur  a  tine  of  ten  pounda." 

Sir  II.  rinlay,  is.G. ,imd,  Danckioerts,  for  the  Crown. 

Arthur  O'Connor,  Q.C.,  IF.  Graham,  and  Ilollo'jcPf, 
for  tiia  dafandanta* 

Cttr.  a'/p.  vttli. 

May  17.— Lord  Busseix  u¥  Kii^wes,  CJ  — 
This  is  ftoaaa  illwUch  the  Crown  by  informadaa 
aaak  to  ncover  •  aninber  of  penaltiea  agaiaik  tW 
defcodanta,  the  Oarltoo  Bank,  upon  the  gtoond  Ibat 

the  bank  issued  or  wer«  responsible  for  the  iwuing  of 
certain  receipts,  which  required  st&mpa,  unst^r.i^i»i 
The  foots  are  these:  The  defendants  are  a  H]Btt»: 
company   oanTtftg    on   apparently    the  bMBsai 
principally  of  a  money>lenaing  hnpk,  and  tbef  had 
in  their  employment  under  a  j>eculiar  kind  of  »grf>f- 
ment  the  person  who  gave  information  iu  this  caj-  to 
the  Inland  Bovenue,  one  George  S.  Coiwell.  Tb* 
agreement,  which  was  dated  the  20th  of  August,  1*^1^. 
purported  to  appoint  Coxwell  the  eolidtor  of  tb« 
banlc,  to  be  an  offioar  of  tiie  bank,  the  appointment  ts 
continue  until  determined  by  notice,  as  provided,  by 
the  bank,  with  a  proviaion  that  ho  is  to  cease  to  b«iB 
ofidcer  of  the  bank  in  case  of  grave  misconduct.  Tht 
bank  was  to  pay  him  a  aalaiy  of  £100  per  annum, 
with  oartain  paoriaioiia  for  inonaaa,  and  to  pt^ 
Tent  of  hb  offloe,  oaab  Cor  oonrt  faea  and  diaboninaatK 
Rv.il  ]r:--i(lf  «%11  books  and  stationery;  the  «)lidtjr 
waa  to  take  the  necessary  steps  to  retjoyer  the  iehi 
due  to  the  bank  and  to  advise  the  bank;  he  VM 
entitled  to  be  paid  certain  tiavelliug  allowances  vktlt 
engaged  in  the  business  of  the  bank ;  the  bank  wm  W 
be  entitled  to  his  whole  time,  with  a  proviso  that  if 
nr  t  interfering  with  the  businees  of  thelwnk.  be  m»j. 
subject  to  their  pleasure  in  the  matter,  att«uid  to  tie 
buaineaa  of  other  persons.    I  do  not  think  that  Uktt 
ia  anytfdag  else  in  the  agreement  that  is  importsat. 
The  ooono  of  baaineaa  betweaa  Mr.  CoxwelL  a 
appointed  aoliaitor  and  an  offloer  of  tbe  bank,  appwi 
to  nave  been  this  :  When  insf  ru  ted  he  9a<^i  f  t  ' 
from  time  to  time  reoovered  amounts  of 
bank,  and  he  aeems  to  have  kept  his  account  viu 
the  bank  in  tbia  focnu    The  aoeoimta  aa  vn- 
dooed  ben  aie  oontained  te  tero  iMHibai  tbe  bms 
of  which  in  order  of  date  is  headed  thus:  "  Sul*' 
ment  of  moneys  received  by  G.  S.  GuxwpU  frvc 
customers  of  the  Carlton  Rank  and  handful  ^  " 
to  the  bank."    The  course  of  baaineei  was  tiB> 
When  he  received  moneys  on  aooout  of  the  bsat 
it  waa  his  duty — a  duty  which  he  appears  aOM  or  Ins 
regularly  to  hare  discharged — to  pay  ovsr  tbat  IMacy 
t"*  the  bank    tljiit  ih  to  pil-*-,  of  courw.  to  jkU  offioB'Sf 
the  bonk,  and  the  office  of  the  bank  to  wkoB  I* 
paid  tiia  monay,  aoiniti^nta  the  aaatelHy  of  < ' 
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and  sometimea  the  "lnHfT  of  the  bank,  baviog 
leoeived  the  money  inHMIM  the  •moont  and  put  • 
date  evidcooiog  the  date  on  which  he  received  the 
money.  Sometimes  that  form  was  varied  by  htiving 
the  word  "  received  "  added,  and  in  one  or  two  on-  s 
tbo  word  "  ontired  "  waa  oat-d.  So  the  matter  goes 
on  through  the  first  book  and  is  carried  on  into  the 
aontia nation  book,  which  book  is  entitled  by  Coxwell 
**  Owh  MO«if«d  book,"  and  then  a  date  i*  given  for 
iti  oonaMaaaiMBt.  and  the  words  "  O.  8.  CoocweU. 
09.  London-wan**— Uiat  being  the  office  at  which 
Coxwell  carried  on  his  btisin^js  and  not  on  tho 
j<reinjsf«9  of  the  bank — thiit  is  to  t^tiy,  not  in  the  jjlace 
V.  hi>Ti  the  business  of  the  bank  was  carried  on.  Tho 
cujuteutioti  on  the  part  of  the  Grown  was  that  each  of 
ttneaa  records  -  to  ua  a  neutral  phrase — of  the 
raoantion  of  theaa  aonam  by  tha  offlkwr  of  the 
bank  oonatiCatad  a  noMpt  wtMa  Hia  nwaniog 
of  the  Stamp  Act,  aiiH  rer^uired  a  stamp  whoro 

the  auiouiit  so  n-conltHl  or  acknowledged  as  received 
amounted  to  12  or  upwards.  The  only  remaining 
thing  necessary  to  state  is  tluit  the  jury  found,  in 
answer  to  questions  put  to  them,  these  facts.  When 
first  aaked  a  question  at  to  whether  what  ib»  tapre- 
aaatatiTea  did  waa  aoltog  for  tita  baiA  within  the 
ordinary  *oope  of  their  authority  as  a^fents  of  the 
bank,  their  answer  was :  "  We  are  of  opinion  that 
these  people" — meaning,  I  presume,  the  cashier  and 
Secretary — "did  it  as  individuals  to  protect  them- 
(•♦-Ives  against  each  other,  and  not  to  protect  the 

bank  "  ;  and  later,  as  they  bad  not  answared  wbatbar 
diay  did  this  in  the  ordinavjr  ootuaa  of  boriaaai»  th^ 
anaararad  thus:  "  Yaa ;  we  are  agreed  thatthav  wara 
gi»an"— that  ia  tliaBe  acknowledgments— "  in  the 

ordinary  course  of  business  as  between  one  g-  rv  in; 
and  another."  Theee  constitute  all  the  facts  oi  the 
t  a*ie,  and  it  was  i^eed  that  I  should  have  power  to 
draw  any  inference  of  fact  not  inconsistent  vritb  the 
findings  of  the  jury  to  which  I  hava  advartad.  Upnn 
tbia  atata  of  faota  tbiea  qneatiana  aatm  to  iM  to  arise. 
Firat,  ara  theaa  antdaa  or  any  of  then  receipts 
within  the  meaning  of  section  101  of  the  Stamp  Act  i 
of  1891  ?  If  they  are  receipts  they  re(juire  a  stamp. 
That  won]  I  I  <  t  n  to  bo  the  first  importarit  question. 
Next,  if  they  or  any  of  thetn  are  receipts  and  so 
require  a  stamp,  are  the  defendant.s,  the  bank,  liable 
to  thapeoal^fizadhgraaGtion  I03of  tba  AokF  Ibat 
wonkl  aaam  to  ba  tba  aaoond  quaatfam.  The  third 
and  remaining  question  is,  is  any  prnp(>r  distinc- 
tion to  be  drawn  between  th*>  different  instances, 
or  do  they  all  fall  witliin  tJi  -  ■  .  i'  ;'^.  l  y  -  I  will 
•ay  a  word  about  each  of  these  tiuestions  iu  the 
order  in  which  I  have  staled  them.  First,  are  the 
entries  or  any  of  them  reoeipts?  That  mu>t  turn 
upon  what  is  the  true  construction  of  the  statute 
itadf,  which  woridaa — I  omit  immaterial  woida — 
that  receipt  includes  any  writing  whereby  any  money 
aiuuunting  to  £2  or  upwards  is  acknowledged  or 
expressed  to  ha\e  hmn  received  or  de|)Osit*"1  or 
paid,  or  whereby  any  debt  i>r  jntrt  of  a  debt  of 
£2  or  upwards  is  acknowledged  to  have  been 
aettled,  satisfied,  or  discharged,  or  which  Rignifles 
or  importa  any  anah  aaknomadgmantt  aod  wbatbar 
the  aama  is  or  is  not  aignad  with  the  name  ^ 

at.y  {>ersoii.  I  need  not  point  out  that  those  are 
wordg  of  the  most  wide  and  comprehensive  kind. 
To  apjjly  the  facts  here  to  that  j»rovisioii,  first,  it  is 
clear,  as  it  s^ms  to  me,  that  thtsm  entries  were 
iotaoded  to  bo  and  in  f^ct  wore  an  acknowledgment 
bj  an  officer  ol  tba  bank,  who  bad  aathontrr  to 
reaaiva  for  tba  bank,  lliat  ha  had  in  fiuit  taoaivaa  the 

money  in  question  from  the  solicitor,  and  that  the 
officer  of  the  Imnk  receiving  had  so  re<;eiveil  for 
the  bank.  In  otli.i  words  it  would  follow  that 
tbe  antries  in  that  book  when  initiaUed  by  the 


officer  of  tba  bank  oonstitated  an  aoqoittance  pro 
Umfo  to  tba  aoliflilor  in  raipaot  of  tha  money  ha 
paid — that  is  to  say,  the  aolicitor  having  received  the 
money  and  being  under  a  liability  to  account  for 
that  money,  and  indeed  if  he  was  a  servant  of  the 
bank  in  the  strict  sense  of  the  word  heiug  liable 
to  prosecution  if  he  embezzled  the  money  and  did 
not  properly  account  for  it,  the  entries  in  these 
books  coDstitatad  an  anawar  to  any  demand  made 
upon  him  in  respect  of  anob  money.   Bach  antriea 
entitled  him  tu  say,  "  Here  is  the  evidence  under  the 
tiand  of  your  own  officer,  who  was  entitl^'d  lo  receive 
tbe  money,  that  I  have  in  [>oint  of  fact  disrliurj^fil 
myself  ot  that  obligation."    Can  I  say  tlia"  tlmi  ii 
not  a  receipt  within  tbe  meuiiug  oi  comprehen- 
sive words  ?   Can  I  say  that  it  is  not  a  receipt  witlun 
both  dauaes  of  that  aaotion  101— namely,  can  I  say 
tbat  it  is  not  a  wdtiag  adoiOwJodging  or  expressing 
the  receipt  or  payment  of  £2  or  upwards  'r  Or  can  T  say 
that  it  is  not  a  writing  whereby  a  debt  or  part  of  a  debt 
is  «i  ki    V,  1<  Jged  to  have  bteu  pitid  '.'    It  seems  to  ma 
after  careful  consideration,  and  I  confess,  beginning 
with  the  impression  that  this  was  not  a  transaction 
which  tha  Lagialataia  pcohaUy  aontemnlated  as  ra- 
quiring  •  t/ttmp,  I  hwra  fait  mysalf  obllgad  by  tba 
force  of  the  laugtisge  of  this  section  to  come  to  tbe 
conclusion  that  these  are  receipts  within  the  meaning 
of  that  section.     S  nething  was   said    during  the 
argument  uu  both  sides  us  to  there  boing  spotial 
canons  of  construction  applicable  to  these  Revenue 
Acta.   I  oonfaaa  I  do  not  aosept  that  acgoment  at  all. 
I  aaa  no  raaaon  why  thera  should  ba  any  special 
canooa  of  oonatraotiim  in  reapaot  of  aoy  partionlar 
Acts  of  Parliament.    Tbe  doty  of  the  oonrt  in  all 
cases,  whether  relating  to  taxation  or  to  aoy  other 
subject,  is  to  give  effect  to  the  ^^ew  of  the  Legislature 
as  that  view  is  to  be  gathered  from  the  langunge  that 
has  been  employed,  having  regard  to  the  context  in 
oonnaotion  with  which  it  is  employed.    That  ia  a 
aanon  of  nnivaraal  appiicatian  aiid  I  am  not  awaza 
that  thera  is  any  trna  aothority  for  saying  that  s 
taxing  statute  is  to  be  difTerently  construe<l  from  atiy 
other.    Of  comse  it  is  incumbent  on  those  who  iuvuke 
its  authority  to  make  out  to  the  sitisfacfiou  of  the 
tribanal,  and  for  tbat  tribunal  to  be  satisfied,  tbat  tha 
wfll  nf    Parliament  enforcing  the  tax  has  hwu 
anpwiaad,  bnt  it  tha  court  arrives  at  that  oonnliisinin 
thnt  its  wul  has  bean  t- xpressed  in  a  partioidar  dirae- 
tiou  the  court  must  g^ve  effect  to  it.    Let  me  test  the 
view  I  am  expressing  in  this  matter  by  this  ilhii^tration. 
If  in  this  case  instead  of  heingin  the  Service    f  ■  ;i  •  b.i-ik 
imder  a  more  or  less  exceptional  agreement,  (Joxweli 
had  been  a  solicitor  employed  as  solicitors  usually  ara^ 
to  do  the  buaioess  of  the  bank,  and  having  recovered 
laonaiys  fur  the  bank  he  had  to  hand  these  moneys 
ovar  and  taka  an  aoknowledsnwnt  in  writing.  It 
would  be  beyond  argnmant  that  in  sooh  a  case  tba 
acknowledgment  in  writing  must  be  stamped.  Is 
there  anything  in  tbe  circumstances  of  that  case 
which  in  principle  differentiates  the  present  from 
it  r     Of    course   there   are   difftsrenues  between 
the   position   of    an    independent   solioitOf  and 
(ha  poaitton  of    GoKwaU    in    this  oaaa.  War 
instance,  tba  indapaodant  solioitor,  ones  be  TSOeiTad 
nioiK  y  fr  jrii  the  bank  would  be  ahsjlute  debtor  to  the 
bank  iuid  would  be  bound  iu  all  events  or  wh-itovcr 
hapj^ieued  to  account  to  the  bauk  for  everj"  penny  that 
be  received,  and,  on  the  other  hand,  be  could  not  be 
hnHU»d  as  tha  aarvant  of  the  bank  so  as  to  be 
pnnisbad       proaaeataon  for  ambeailemant  if  Im 
appropriatad  tha  monay  to  his  own  naa.  In  tha 
present  case  probtiMy    it  is  not  neoassary  to  decide 
it  —  Coxwell     might     be    hold    to   be  properly 
rf-£,Mril.>d   as   the  servant  of  the  bauk,  »o  that  he 
would  be  liabia  to  be  proaecnted  for  embezzlement 
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if  he  did  not  account  for  the  money,  and  also 
be  would  not,  in  my  iadgment  u  at  present  advised, 
b»  atwolutely  the  debtor  to  the  bank  in  the  same 
MBM  in  whiob  the  indqpendwit  eolidtor  would  b^ 
beomie  if  hemn  tobeiegarded  liie  eervent  of  the 
baaJk  end  he  reoeived  the  money  for  the  bank,  and 
without  any  neglect  on  his  part  the  money  had  been 
lost  or  stolen,  it  seems  to  me  he  would  not  have  been 
liable  in  respect  of  nioh  loss  oooaning  without  any 
default  upon  bis  part;  but  these  exe  the  only  differences. 
It  does  not  seem  to  mo  that  they  are  difffrencps 
which  distingiiiah  the  two  cases  in  printi]jle,  has  u^- 
rogar  I  f  the  application  of  the  statute  in  vjiiiistiuii. 
I  am  inclined  to  think  that  the  case  of  the  carter  and 
the  oaee  of  the  yarious  clerks — referred  to  dutiog  the 
■igument— oeing  multifonn  invoices  in  shopa  ere 
distingQubable  from  the  preeeot  case,  and  fOr  tbin 
main  l  eason,  that  in  those  cases  the  entries  are  in  the 
oourtie  of  business  for  the  mere  regulating  of  book- 
keeping, and  are  not  regarded  as  dooameiits  of 
•oqoittanoe  handed  orer  to  the  person  who  pays.  For 
inettfwe,  in  tike  oeee  of  the  carter  the  bmk  ii  the 
book  of  the  company  or  his  ""mployer,  and  remains 
in  the  possession  of  the  employer  except  for  the 
purj)080  of  deliveries  and  receipt  of  money  for  which 
it  may  be  banded  temporarily  to  the  carter,  but  he 
doee  not  take  that  book  and  it  is  not  given  to  him  as 
an  acquittance  or  acknowledgment.  So  in  the  case 
of  the  multiform  invoices  in  shopa  where  the  money 
paaseeor  may  pass  through  &>  .  <  t  il  h^mls,  and  there 
may  be  an  initialling  of  the  receipt  in  the  same  way, 

altiumghthe  doeaoMote  are  undoubtedly  to  regulari/.e 
lha  Mcomit^,  end  a»  neeeeaery  to  be  referred  to 
to  ehow  how  tlni  or  Oat  employe  hee  dealt 
with  the  money,  they  are  not  treated  as  receipts  given 
to  that  person  within  the  meaning  of  the  Act.  When 
we  look  at  the  language  of-  the  Act,  I  think  the  dis- 
tmctknn  I  am  here  tbewing  ii  not  technioalt  but 
ia  e  real  one,  beceme  the  wwde  of  the  earlier 
part  of   thf   f-Iause  are  "a  receipt   whf^reb}-  any 
money  is  ackuowledged  or  expressed  "—tliat  is,  to 
somebody— "  to  have  been  received  or  deposited  or 
paid,  or  whereby  any  debt  or  demand,"  and  so  on, 
' '  is  acknowledged  to  have  been  settled,  satisfied,  or 
discharged."   Then  in  the  peoal^  olaase,  section  1 03, 
"If  any  person  girsa  a  receipt '—that  means,  if  he 
hands  over  a  receipt  as  acquittjinro   or  (Uscharga 
to  a  particular  person — then  he  shall  be  liable  to  the 
X'eualty.    Ilere  it  is  clear  that  this  was  given  to 
Coxwdl  and  waa  kept  bjr  him  as  ofidanoe  of  the 
pamnent*  hi  other  wovds  aa  a  reoeipt  whioh  he  is 
able  to  produce.    The  headings?  of  the  book  bear 
out  that  view,  and  the  fact  that  the  book  is  kept 
by  him  and   returned  to  him  and  is  not  in  the 
custody  of  the  bank  at  all  or  the  officers  of  the 
hank,  except  during  the  moment  of  initialling,  also 
supports    that    view.     I  therefore  come   to  the 
fcouclusion  that  theaa  are  receipts,  or  some  of  them 
are,  within  the  meaning  of  the  Act,  and  require 
stunps.   The  next  question  is.  Is  the  bank  liable  f 
It  is  clear  that  under  section  103  the  person,  whioh  of 
oouiae  inohtdfla,  under  the  Interpretation  Act  of  1889, 
oorporations,  who  is  liable  is  the  person  who  g^ves  the 
receipt,  and  th<  rt  f n   of  course  it  follows  that  in 
order  that  the  bank  should  be  made  liable  it  mmt  be 
their  reoeijpt.   Bat  they  are  a  limited  company  and 
their  reoeipt  can  only  be  given  by  the  ottoera  of 
the  bank,  oy  pmons  representing  the  bank  acting 

within  tli'^  scope  of  their  nntlK'rity  ^v.rh  officers  of 
the  liiiak.  I  have  already  iutimtiLtii  liiat  thi-so  men 
who  received  the  money  toad  the  bank's  authority  to 
receive  it.  When  they  reoeived  it,  it  was  practically  a 
payment  to  and  a  reception  by  the  bank.  Now  what 
is  the  effect,  in  considering  this  qupstion,  whioh  ought 
properly  to  be  giv^  to  the  tiudiu|{8  of  the  jury  f 


Their  fiiiliugs  are  these:  First,  "We  are  of  opinioa 
that  theae  people  did  it  as  individuals  to  protect  them' 
s^ves  against  each  other,  and  not  to  protect  the 
bulk."  U  may  be  that  that  was  the  motive  witiii  wiwch 
that  was  doneoy  those  representing  the  bank,  bat  thsk 
by  no  means  concludes  the  question.  The  qnestirn  i«, 
What  iu  fact  did  they  do  ?    What  they  did  was  thu : 
Being  officers  of  the  bank  entitled  to  receive  the 
money,  th^  Mve  in  ordinary  course  these  ackoow- 
ledgmenta  whidl  I  have  already  intimate<i  in  my 
opinion  were  receipts  within  the  meaning  of  th?^  Act. 
The  further  finding  of  the  jury  was,  **  We  are  agreiid 
flikt  they  were  given  in   the   ordinary    course  of 
business  as  between  one  servant  and  another  " — that 
ia»  that  they  ware  i^ven  for  the  regularizing  of  the 
accounts  as  between  the  aervanta.   Thaik  mtj\» 
their  motive,  but  they  did  these  aols  as  repieentmg 
the  biuik,  and  having  power  to  bind  the  bank  by 
the  acts  whioh  they  so  did,  and  they  did  this  m  ine 
ordinary  course  of  boalness.    It  does  not  aema  to  n?e, 
ther^oce.  that  tiiera  ia  anything  in  these  findings  of 
Oie  jury  inooasiatent  with  tiie  inference  tiiat  the 
officers  of  the  bank  did  thb  with  the  knowIe«1?e  and 
authority  of  the  bank ;  but  when  it  is  remeuibsred 
that  the  persons   who  did  these  things  were  the 
cashier  ana  the  secretary  of  the  bank,  the  in(' recce 
whioh  seems  to  me  proper  to  be  drawn  is  that  it  was 
done  with  the  knowledge  and  authority  of  the  beak. 
If  any  other  view  were  to  be  taken  it  would  op«i  s 
very  wide  d  jor  to  fmad,  and  it  would  defeat  tb% 
objects  of  the  Legislature  iu  imposing  this  tax  if  r. 
were  to  be  said  that  although  these  things  were  dou- 
in  the  ordinary  oonrse  of  boaineaa  and  were  within  t^ 
authority  of  the  oathter  and  secretary  to  do.  aad 
although  they  had  tho  effect  of  giving  efTectosI 
acquittances  to  the  person  to  whom  they  were  givwi 
on  receipt  of  the  money,  the  bank  might  turn  r  ui 
and  say  that  it  waa  a  natter  merdy  betwee  n  thew 
ofSoen  of  the  bank  and  not  a  traaaaction  to  wWefc 

ihr  brnik  •^v:\=  in  any  real  ?eu8e  a  party.  I  think  tbt 
bank  waa  a  party,  and  must  be  taken  in  my  jadgmect 
to  have  concurred  in  what  waa  done. 

The  only  remaining  question  is.  Is  there  any  distinc- 
tion to  be  drawn  between  tiiaae  casee,  or  do  they  all 
fall  within  the  same  oatagoi^f  In  my  judgment 
thoy  all  fall  within  the  same  category.  Apsrt 
fi;tog'>t:i''r  from  authority  I  think  the  languagr  of 
the  statute  itself  makes  it  dear  that  no  fnnnJ 
words  are  required.  I  recur  again  t  • 
words  "  r<  I  ipt  inolades  my  note  or  writing 
whereby  any  money  amounting  to  two  pounds  or 
upwards  is  acknowledged  or  exrrea^e  !  *  >  have 
been  reoeived  or  paid,  or  whereby  any  lebt  of 
demand  ...  is  acknowledged  to  have  be»- 
settled  or  discharged,  or  whioh  signifies  or  im^<or'« 
any  sttoh  aoknowledgment,  and  wkettier  flie  sani«-  * 
or  ia  not  signed  with  the  name  of  any  person."  Ii 
seems  to  mo  that  those  words  cover  the  preesnt  ease, 
and  no  particular  or  formal  words  are  nece««ry  tf 
constitute  these  documents  receipts  if  they  sigutfy  or 
import  aokoowledgment  within  the  meaning  of  th« 
Act.  It  seems  to  me  th^  import  acknowluiigmiat 
within  the  meaning  ol  section  101  wheliier  fts 
d.Hjiuuyiit  In  merely  initialled,  or  whettier  there  ks 
initials  plus  the  vrord  "  entered,"  or  initials  plos  the 
word  "received."  I  therefore  think  ther*  i>  aa 
woper  distinotion  to  be  drawn  between  these  cas*^. 

The  resnlt  will  be  that  there  wOl  be  judgment  for 
the  Crown,  and  I  bopo  that  this  is  a  case  in  whkt 
the  Inland  Eeveuue  authorities  will  be  well  advissl 
not  to  press  for  the  whole  of  these  penalties,  as  I 
think  it  was  a  case  in  which  those  acting  for  the  bank 
in  the  dreaoMtancea  of  this  ease  may  well  htme^tJy 
have  supposfld  that  they  were  violatiog  no  p»J>»»"« 
of  the  law  iu  doing  what  th«y  did.    ItUak in 
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Hahiois  v.  Lywcxit. 


HioB  Covin. 


I  ircuumtatvLi'ii  iLi'  Iii1»ii>I  BaTenaeought  to  hv  ndvisod 
not  to  exact  the  full  moMore  of  the  penaltioa  to 
which  in  point  of  Iftv  $aA  Moovdioflf  to  ay  judgment 
they  are  entitled. 

Jitdgmrnt  for  the  Crown  for  £480,  Iteiftij  a  penalty 
of  £10  on  earh  of  the  fvrtti-eifjht  counts. 

Soliator  for  the  Oioini»  TAe  BoUeiior  </  InUtud 
Bevmve, 

Solicitor  i»  tlie  dsfflndutoi  &'  J.  Dtbmkam, 


29. 


F«1>.2T; 


Q.  B.  Dir.  I 
(Wright  Mkd  Bruce.  JJ.)  / 

HA3fORl»  V.  LtHSKIT.  (a.) 

Municipal  corporation — Elect irtn^ Xi luiination  —  tntli- 
'(ate — Right  to  petition — DUi^uali/ication  existing  at 
ilatr  "f  niiininntiun  —  Municipal  CorfOnHlMM  Aet, 
1882  (45  ik  4G  Vitt.  e.  60),  m.  77,  88. 

Tk«  pditioner  and  ike  retpondent  teere  duly  nominateil 
(U  candiilates  for  elftiou  to  the  I'fficr  (f  councillor  fur  a 
ward  of  a  munin'jHil  borcmjh.  The  jjttitionsr  vaaa,  at 
the  time  of  hi*  ni'tnihatinii,  inUrestcl  irt  a  rctitract  xuith 
the  corporation  of  the  iturough.  At  thr  hearing  of 
ohjtctiofu  to  nomination  papers  the  risi><»,dtnt  objected  to 
th*  pdUinner^t  nvminaiion  on  the  ground  that  hi$  interest 
•It  ttteh  mUraet  dlKjxtalified  him  {under  udion  12(1} 
(c)  o/"  the  MunicipttJ  ('nrpnratiimt  A<t,  for  eUc- 

tion  The  iiuiyor  ulli'iC'U  ihe  objection,  and  lli>:  rcapond- 
iiit,  l>fiii/  (ill  iiui'i  I'tfi'i'  i'(iudid(tte,  iv(t9  di'larrd  In  Im 
elected  as  on  an  uncontested  eltfiion.  On  a  pttiiion 
being  presented  by  the  petitioner  against  the  return  of  the 
TtepondcHt,  it  was  mlmitted,  »h  the  authority  of 
fMefaard  v.  Maf or,  fto.,  of  Bangor,  87  W.  &.  IfH,  18 
Affp,  Cm.  241,  theri  the  mayor  had  no  jurittUdion  to 
entertain  the  objection,  but  it  vfus  contended  that  the 
yttili'  iiir,  biiiiij  di-'jim/ifird  ut  the  date  of  the  nomiiiu- 
tinn,  ici/s  )ii't  fidiiitii  iu  a  candidate  (teithin  the  meaning 
tf  suiiit'iis  11  Hud  88  of  the  Act)  to  present  a  pHitiou. 

Held,  that,  although  the petitioner  was  ditqualified  for 
KMAiMifiMt  ae  wtU  <n  fear  election,  ye^  having  been 
noH^noM  imfNftT  form.  At  mw  n  *'  mndidute  "  and 
entitled  to  present  the  peHHo*. 

Mot.^rt  Jackson,  1  C.  P,  D.  CSS,  25  W.  B.  Dig. 
IIU,  di»ttngui»htd. 

Special  oaM  itoted  for  the  opinion  of  the  court  ia 
th*  msttar  of  an  «l«otioa  p«titiim  touching  an  election 
for  the  office  of  conndUor  for  the  South  Scotland 
Ward  of  tin-  City  of  Liverpool. 

The  casa  was  stilted  by  u  barrister  agreed  upon  by 
the  parties  pursuant  to  an  order  of  Ikuco,  J- 

The  City  of  Liverpool  is  a  city  to  which  the  Munt- 
otpal  Oorporationa  Act.  1882,  applies,  and  is  divided 
toto  twctt^-ctglit  ward*,  am  of  which  i*  caUad  the 
South  Bootlaoa  Ward.  Thte  ward  b  represeotad  in 

the  city  council  by  thr«e  councillors,  and  oiio  of  such 
coimcillurs  goes  out  of  oflii  «  ou  the  lat  of  Novcnibf^r 
m  aach  year. 

On  the  18th  of  October,  ls;>s,  the  town  clerk  of  the 
paid  city  duly  published  noti<%  in  the  wotds  of  Form 
IL  ia  Part  IL  of  8oh«dal«  YIU.  of  the  Municipal 
Corportioni  Act,  1882.  that  the  laat  day  for  the 
rl»-ltvf>ry  of  nomination  papt  rs  for  tbe  nomination  of 
ia»iididat«s  at  the  then  ensviing  cUetion  for  the  said 
ward  was  the  24th  of  October,  is^f^;  thut  candidates 
must  be  duly  qualified  (or  the  oflioe  tu  which  they 
wt^re  nominated;  and  that  the  lord  mayor  would 
atleud  at  the  Town  Hail  on  the  26th  dajr  of  October 
to  bear  and  dcdde  objeotiona  to  nominatwn  papers. 

{a.}  liUsported  by  T.  B.  CkUAVuoiTjr  DnjL,  Baq., 
6arriatar-at-lAW. 


On  the  24th  of  Octobt  r  a  nomination  paper  was 
duly  delivered  at  the  town  clcrt's  office  by  which  the 
petitioner  being  a  person  enrolled  and  entitled  to  h« 
enndled  aa  a  boigess  wa«  nominated  as  a  «^didat« 
for  the  nid  oiffloe.  Boch  nomination  paper  was  in  all 
respeota  to  aocotdanoe  with  the  mlet  oontained  in 
Part  IT.  of  Schedule  m.  of  the  aald  Aet 

The  respondent  and  one  Patrick  Kelly  were  also 
duly  nominated  as  aindidates  for  the  said  office,  but 
Kelly  afterwards  duly  withdrew  his  said  nomination, 
and  thereupon  oeaaea  to  bo  a  oaudidate  at  the  elec- 
tion.  At  Uie  hearing,  on  the  2i>th  of  October,  1898, 

Sr  the  lord  oMfor  of  ohjeeticaia  to  ooroioatioo  psmew 
e  teapondent  handed  to  an  ehjaelton  to  the  noiBUin 
tion  paper  of  the  petitioner  on  the  ground  "  that  he 
is  now  a  contractor  to  and  with  the  Liverpool  Cor- 
porstiuii,  Hiii.i  IS  ..iirf-i,  tl y  iiit'-rt^st- 'I  i"  '  ' mtracts  with 
the  sani  c<jr|X)ration  for  the  supply  of  j>olice  uniform 
requisites.  One  of  such  contracts  is  dated  the  5th  of 
November,  1886,  and  continues  to  run  until  the  3Ut 
of  Baoemhar,  1898."  The  petitioner  was  heard  in 
answer  to  the  objection,  and  thereupon  ezphuned  that 
there  had  been  only  one  contract  such  as  referred  to  in 
the  objection,  and  that  he  had  a<isigned  all  interest  in 
that  contract  to  one  William  Drew,  and  contendtd 
that  the  question  of  his  alleged  disqualification  did 
not  affect  bis  nominatiou  and  could  only  affect  his 
election  in  the  event  of  his  being  elected.  Nutwitb- 
standioR  this  oontcntion  the  Lord  Mayor  allowed  the 
said  objeotitm. 

The  petitioner  and  his  partner  in  a  firm  of  P.  J. 
Harford  &  CJo.  had  entered  into  a  writ'en  contract 
with  the  corporation  of  the  date  and  running  for  thit 
period  mentioned  io  the  respondent's  objection  for 
the  supply  oi  certain  articles  of  dothiog  for  the 
pdice.  Tue  oootcMt  contained  a  pn^ibition  against 
aadgning  or  tnniferring  the  oootraet  without  the 
couaent  of  the  cor(>oration.  On  the  23rd  and  24th  of 
October,  1898  (before  the  delivery  of  the  petitioner's 
ti.in  {Mij.rr  lis  liforesaid)  the  said  firm  T:iH'le 
verbal  arrangements  with  the  said  William  Drew  to 
take  over  and  carry  out  in  all  respects  the  said 
oonlnct,  and  on  the  24th  of  October  notice  in  writtoff 
thereof  was  given  to  the  said  town  dwk  hf  tta  caid 
firm  and  by  Drew.  Such  arrang«nenti  were  nude 
without  (he  consent  of  the  corporation. 

Oti  'lI.''  -Tth  of  October  there  waa  a  meettngof  file 
council  at  which  the  petitioner  intended  to  apply  for 
the  consent  of  the  ^aid  corporation  to  the  assignment 
by  the  said  firm  of  all  their  interest  under  the  said 
contract  to  the  said  Drew.  Hie  pditaOBCT  abandoned 
such  intention  alter  and  to  MMMmnoe  of  the  said 
decision  of  the  said  lord  mayor,  llo  each  application 
was  in  fact  made  at  that  meeting  by  the  petitioner  or 
the  said  Drew.  Such  consent  of  the  said  coritoralion 
was  given  subsequently  ui  the  Ist  of  Novenibtr,  1^  ' 

Ou  the  1st  of  Noveiiiltr,  ls98,  an  election  was  held 
to  fill  ordinary  vacauui' m  m  the  office  of  councillor 
for  the  diAoeot  wards  oi  the  nid  city,  and  on  tliat 


day  Ibe  rmondent  waa  dadand  to  be  ebotod  «it 

being  the  only  p<  reon  validly  nomtoitod  for  thesiid 

hkfuth  iSi  Otland  Ward. 

On  the  14th  of  November,  I8!)8,  the  petitioner  duly 
presented  a  petition  prayiog  that  it  might  be  deter- 
mined that  the  respondent  was  not  duly  elected. 

Theaaeetiom  for  the  optoion  of  the  ooort  were ; 

1.  UnMtiier,  upon  the  faota  above  dated,  the 
petitioner  was  a  candidate  at  the  above  election  and 
was  duly  nominatpd  and  entitled  to  present  this 
Y)eti*!  11. 

2.  Whether,  upon  the  facts  above  stated,  the  lord 
major  wee  ij^tu  ellowiiigtlie  Mid  objeetion* 


Jfocmorruji,  o.''.  {H.  11.  Day  with  him),  for  the 
petitioner.— Aa  to  the  aaqond  qoaition,  it  ia  olear  thnfe 


Digitized  by  C«. 


654 


THE  WEEKLY  REPORTER.     tA««.  ui.  !»•.]   VoL  XLm 


High  Oovar. 


Eabvobd  v.  TiTirUCIT. 


HiobOosil 


the  lord  mayor  had  no  jurisdiction  to  oQtertsiQ  the 
objection :  it  was  not  aa  objection  to  the  nomination 
p^per,  and  it  is  only  nteh  objeotioDS,  and  not  objec- 
tions relating  to  the  qualifications  of  candidatoa.  that 
are  to  bo  detenninod  hy  the  mayor :  Muuicipttl Corpora- 
tions Act,  1882,  8.  ■».').  and  third  schedule,  Part  II., 
rule  9;  fJonet  v.  Tururr,  1  C.  P.  D.  670,  24  W.  E. 
Di^.  103  ;  I'Htchardv.  Mayor,  ttc,  of  Bauyor,  37  W.  R. 
103,  IS  App.  Gas.  241.  Tha  nafeitioner  is  entitlad  to 
prawnt  this  petition:  ft  petieon  may  be  presented 
by  "a  persou  alleginsf  himaelf  to  ha%'e  been  a  candi- 
date at  the  election "  (Manicipal  Corporations  Act, 
1882,  n.  88  (1));  and  candidate  means  "a  person 
eleoted  or  hftviioiji  been  Bominftted  or  hftviog  deolwred 
liimMlf  ft  oandtOftte  for  eteotion**  {ih.  «.  77);  the 

petitioner  is  within  the  two  last  descriptinT?-,  and,  ■ 
although  dif  qualitied  at  the  time  of  the  noauimtion, 
h<-  ini^ht  have  got  rid  of  t he  disqualifiofttioD  in  tiie 
inttTval  hetwt^en  nomination  and  election. 

Jkiti,u,»,  Q.C.{Cou!arfi  with  bira),  f  T  the  respondent. 
— We  do  not  dispute  that  the  mayor  had  no  jorisdic- 
tion  to  «ntertftin  this  objection.  The  petitioner  was 
not  a  caniUdftte  witbin  the  meaninR-  oTeeetiOD  88  (1), 
and  he  is  not  entitled  to  petition.  To  bo  a  candidate 
a  person  must  be  ijualiiied  to  be  elected.  The  form 
of  notice  of  election  (Form  H.  in  the  eighth  schedule  to 
the  Act)  ttfttes  that "  candidates  must  be  duly  (tuaiihed 
for  the  offioe  to  which  they  are  nominated."  The 
petMianM  wfti  at  the  time  of  nomination  disqaaliflod 
under  Motion  12  (1)  (c)  by  reieon  of  hu  intereetin  ft 
contract  «ith  the  cor}^>oration.  His  wrongful  act  in 
putting  himself  forward  as  a  candidate  when  ha  waa 
disqualified  cannot  gire  him  a  right  to  petition  which 
be  wonld  not  otherwiee  poaaeee.  ifimilss  Jaekion, 
1  C  P.  D.  688.  rapporta  the  view  that  «ik  eleotion 
cannot  be  quo.^tioned  on  the  petition  of  *  peitOll 
whose  u&udidaturo  was  out  regular. 

Macmorran,  Q.C.,  in  reply. — In  Monfa  ^.Jack«on 
there  had  hoen  no  valid  nomination  at  all :  here  the 
petitioner  was  duly  nominated  and  his  disqualification 
was  temporary  ouly,  and  might  havu  been  remove*! 
before  the  day  of  election.  If  it  were  not  so  removed 
his  opponents  could  Lave  given  notice  to  the  voters  of 
tha  dieqiialifiofttioti,  and  the  Tofees  given  lor  him 
would  M  thrown  ftwfty ;  and  if  he  was  eleeted  they 
could  petition  on  the  ground  of  his  disqualiflcatiou 
(section  87  (l)(c)).  lu  the  Jiii»tul  case  (Simeon  on 
Elections,  l^.  47,  <31),  it  was  held,  in  the  case  of  a 
pftrUamentftiy  deotion,  that  ft  qoalifioation  aoqoired 
daring  Um  poll  itadf  waa  aolikieiit. 

Cur,  adv.  vhU. 

l^Tar(  h  29.— The  judgment  of  tb*  OOOrt  (WlOaffr 
and  llBUCK,  JJ.)  was  deUvered  by 

"WBioirr,  J.— On  tlie  24th  of  Ootober,  isos,  the 

petitioner  and  the  respondent  were  nominated  in 
proper  form  for  election  to  the  office  of  councillor  for 
a  ward  in  the  city  of  Liverpool.  The  respondent 
objected  to  the  petitioner'a  nomination  on  the  ground 
that  the  petiliooer  waa  ibra  interested  in  contracts 
with  the  corporation,  and  was  therefore  disqualified 
by  section  12  of  the  ilunicipal  Corporation-s  Act, 
1882,  which  enacts  that  "a  jierMon  shall  be  disqualified 
f  »c  being  elected  and  for  being  a  oounoillor  '  if  and 
while  hi  is  m  interosted.  The  h>Td  mayor  allowed 
the  objection,  and  thereupon  the  respondent  became 
t  ie  only  person  standing  nominated,  and  on  the  Ist  of 
NovombCT  he  was  declared  by  the  returning  otHcer 
eleoted  as  upon  an  uocontestod  uomiuatiou.  The 

E^titiontr  admits  that  at  the  time  of  his  nomination 
e  was  intereated  in  oontraota  with  the  corporation, 
bat  he  contends  that  be  ootild  and  would  have  got 
rid  of  his  dihqualification  before  the  day  fixed  for  the 
poll,  and  was  therefore  not  discjualified  for  nouuua- 


tton ;  and  he  contends  that  at  any  rut^  the  lori 
mayor  waa  wrong  in  entertaining  the  objection,  snd 
the    ratuming   officer  wrong  in    dedaring  tb« 

Tospondent  elected  ;tTinn  an  uncontested  dectioiL 
It  ia  now  admitted  ilitiL,  liaving  regard  to  thecaKof 
I'ritchard  v,  ^fal/r,r,  ii-< of  Baui/nr,  the  l  iri  miro: 
must  be  t&ken  to  baye  had  no  power  to  mtertiuo 
an  objection  of  tilis  kind,  and  althongfa  the 
returning  officer  was  boond  to  act  on  tha  loi 
mayor's  allowance  of  the  objection,  and  wm 
bound  to  declare  the  reflpctnli  nt  -ted  as  epos  u 
uncontested  nomination,  yet  it  S'^ems  clear  that  tbe 
election  and  the  declaraliQii  of  it  were  voidable  o« 
petition,  if  it  ia  ahowii  on  petition  that  the  krl 
mayor  rejected  a  nominatian  wUbh  he  had  no  peev 
to  reject ;  and  the  petition,  if  it  had  hien  brooirht  by 
voters,  most  have  snc^eeded  to  the  extent  ci  un- 
seating  the  reipoudent  and  rendfring  a  fresh  el*ctj<ie 
necessary.  We  have  to  determine  whether  the  turn 
consequence  ought  not  to  follow  upon  the  pstUiaaai 
the  excluded  candidate ;  and  this  involves,  or  tuj 
involve,  the  determination  of  two  questions — the  first, 
whether  this  petitioner  wasdisquM,li!iH  1  fur  rioaiiiiAtij?.: 
and  the  second,  whether,  if  so  di»qualititid,  be  tan 
maintain  this  petition,  aa  voters  could  have  done.  «> 
far  as  to  nnaeat  the  reapondeot*  who  liad  been  «raa|^ 
declared  elected. 

With  respect  to  the  first  question  we  have  not  be^ 
able  to  tiud  any  authoiity  in  point.  No  oi  Un- 
kind seems  to  have  occurred  under  the  Munioptl 
Corporationa  Acts;  and  the  cases  of  parliamentvj 
eleotiona  to  whidi  we  have  been  referred,  or  whk* 
are  collated  in  HataelTs  Precedents,  Sir  TboBiai 
Erskiue  May's  Parliamentary  Practice,  and  the  <M 
editions  of  Rogers  on  Electiors,  do  not  throw  usf 
light  on  the  matter.  They  are  mostly  cases  vbe^ 
the  diayuJiiication  was  not  for  elect  iont  hot  fo 
aattinc  or  voting.  In  the  ahawMW  of  aut 
we  tMnk  it  safest  to  hold  that,  in  eaaea  of  ajaahmi 
under  the  Municipal  Corporations  Acts,  a  pewi 
who  at  the  time  of  nomination  is  diaqusHfiM 
for  election  in  the  manner  in  which  this  petitioot: 
wag  diaqnalifledt  ia  djaooalified  also  for  nomioaticc 
The  nominalion  la  Ibr  this  purpose  aa  eaaaniial  pvt 
of  the  election,  and  if  there  are  no  com{>etitor«it  of  itwif 
constitutes  the  election  by  virtue  of  the  expr»-s«  woiA 
of  section  oG.  A  different  construction  might  prodco* 
much  confusion.  On  the  nomination  day  oo  on* 
could  know  whether  the  penona  nominatci  will  »' 
the  poll  be  effective  candidates  or  not.  It  ia  tree  that 
in  the  case  put  the  disqualification  may  be  rmaoni 
before  the  electiou  r  jiiipleted,  but  what  is  to  he  ti* 
effect,  if  the  disqnahticatiou  continuee  until  tb» 
begins,  or  until  the  middle  of  the  polling  day.  or  tail 
the  oloae  of  the  poU?  WiU  votae  giveii  bafon  tkt 
removal  of  tha  ditqnalifleation  he  valid  P  If  not  he* 
is  the  number  of  them  to  be  ascertained  r  It  v-'-tt.' 
to  us  unreasonable  to  hold  that  the  Act  m-Mi-s  t? 
leave  the  matter  in  such  a  state  of  uncertainty  ^ 

for  theae  reaaona  we  think  that  this  petitioii«r  <n* 
disqualified  for  aoudnatloft  or  alaetion.    It  is  t^t 

necessary  to  say  whether  the  same  condosioo  voalA 
follow  if   the  disqualification   were  such  as  mt^_ 
necessarily  cease  at  a  timi    l>etween  noiuination 
poll,  as,  for  instance,  if  a  person  were  nominatad 
the  last  day  of  Ua  ninaci^  for  ■  poU  feo  take  pi** 
on  a  f  atnra  day. 

On  the  aeoond  queation  there  ia  not  lea*  SMa^- 
The  88th  section  of  the  Act  provides  that  "  »= 
electiou  petition  may  be  presented  ^ther  by  ic'a: 
or  more  persons,  who  voted  or  had  a  right  t> 
vote  at  the  elaotion,  or  to  a  peraco  aiLcfvf 
himadf  to  hay«  been  a  candidate  at  the  eiecti«i« 
By  the  77th  section  the  word  "  candidite"  is  for  tif 
I  purposes  of  Part  iV.  of  the  Act  (in  wiuck  both  ti* 
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itatkmiarsioolodfld).  inteqirptod  n«  follows :  "  •  Can- 
didate' meiuis  a  person   eltH:ted,   or   liHviug  V)eeu 
Duuiinat^d.  or  havmp:   L  ci^r,  d  himself  a  caudidato, 
for  election."     By  Scliedule  VIIL,  Fonii  H.  the 
notii  e  of  election  which  is  to  be  given  by  thn  towa 
derk  under  ■«fciion  d4  ia  to  state  that  **  eaudidatea 
must  be  duly  qualified  lor  the  office  to  wUoh  fbey  are 
Mnunated."   The  question  wbioh  we  have  now  to 
deoida  depends  primarily  on  the  coustructiou  o£ 
■ec'ioB  SK.    Tbo  words  •*  a  person  allegi:;  -  lumgelf  to 
have  b«c-n  »  candidate  "  cannot,  of  course,  mean  that 
a  iiiiTe  allegation  without  any  colour  of  footidation  ia 
fact  would  sudicel    8uch  a  merely  falae  allegation 
would  be  properly  dealt  with  in  a  Summary  way. 
But  the  wold*  need  nem  deeigoed  to  express  some- 
thing wider  tbsD  abeolnteTy  valid  candiaature,  and 
they  are  at  any  ratf  ,  nr.=ist.  nt  with  the  view  that 
any  person  who  was  in  fact  a  candidate  may  present 
and  maintain  a  petition,  just  as  persons  who  voted  in 
fact  may  do  whether  or  not  they  had  a  right  to  vote. 
Xor  does  there  seem  to  be  any  anArfcnt  reason  why 
words  should  be  limited  even  to  peraone  who  have  been 
in  faot  nominated  in  doe  form.   It  is  quite  possible 
that  an  intended  nomination  of  a pergon  may  have  fallen 
through  or  have  been  prevented  in  such  u  way  tliat 
the  election  of  another  j-erson  may  have  been  invalid, 
as,  for  instance,  if  the  town  clerk  refuseil  to  supply 
anominafioniiaper,  orif.bydesign  or  neglifi^ente,  he,  in 
exsrciaiog  his  important  duty  under  8cbf>dule  III., 
Bert  II.,  role  6,  ^ed  up  a  nomination  paper  so 
Ukpegrftetb  ae  to  avoid  the  oomintition,  or  if,  as  in 
Bown  T.  Turner,  be  issued  a  bad  notice  of  election,  ' 
and  in  any  such  ca-e  it  can  hardly  have  been  intended 
to  deprive  the  aggrieved   person  of   the  nght  to 
I  -It.  n.    Such  a  construction  is,  further,  the  only 
one  which  will  tit  the  interpretation  of  "candidate" 
in  section  77.     I'asaiblj  that  interpretation  was 
ineartca  for  a  different porpoM—OHnely,  to  define  the 
limita  of  time  wilUn  which  a  penon  should  be  affect«d 
by  th«  enactments  relating  to  corrupt  or  iU'gal 
practices,  but  there  is  nothing  which  (>xpre8Bly  liuais 
Ktction  7 1  to  that  purpose,  and  there  seems  to  be  no 
reason  why  it  should  not  be  applied  to  section  88,  as 
j  riin,}  facie  it  ought  to  to  be.    And  if  this  is  the 
proper  construction  ol  ef  otion  88.  eitlier  a*  taken  by 
itself  or  as  interpreted  by  section  77,  it  doee  not  seem 
to  beafieoted  by  the  formof  I  n'i    in  s     'uir  ^'iii,, 
Forna  H,  which  is  not  intended  km  u,  dtiiiiaiouof  a 
candidate  or  as  of  itself  an  enactment  of  any  kind, 
but  is  a  mere  notice  calling  attention  to  the  enaot- 
iii-  rit-s  of  the  statute;  and  if  kterally  construed  it  is 
irrelevant,  beoiuse  it  refers  not  to  disqualification,  but 
to  qnnlification,  and  here  the  petitioner  was  qualified 
noder  section  11,  tbongh  be  was  disqualified  under  seo- 
tionlS.  Batth«iiitiatddthat,a8snmingthc /, 
rii.  tilling  of  section  H8  to  bo  in  favour  of  the  petitioner, 
sach  u  construction  ought  to  be  rejected  becaose  it  may 
product"  inconvenient  or  unrejioouable  consequences. 
For  iiiatAQoe,  in  the  present  case  a  person  wiio  wae 
disqualified  for  election  wiU  unseat  a  person  who,  if 
the  election  had  prooeedcd,  dthw  would  have  been 
vaKdly  elected  or,  if  defeated,  oonld  on  petition  have 
nnsf  at«d  the  present  petitioner.    8och  an  argument, 
ab  inconwnieidt ,  ought  not  to  be  allowed  to  override 
the  proper  construction  of  the  langusgff  of  the  Act 
uuleea  the  inconvenience  is  clear  and  great.  The 
saiu*^  result  would  have  followed  if  voters  hud  bem 
the  petitioners.    An  election  potitioD  ii  not  simply  a 
matter  between  the  purtfee,  mit  is  of  public  oonc«m, 
and  if  the  election  bad  proceeded  as  it  ought  to  have 
dotta  therMpoodent  might  not  have  been  (  lected,  and 
although  in  that  case  he  could  have  unseated  the 
petitioner  be  might  not  have  been  able  to  claim  the 
seat.    Ifnr  is  the  argument  ah  iuronveiiifuU  all  in 
favour  of  the  respondent.  If  his  oontentton  it  right 


a  petition  may  be  brought  by  ft  per§on  who  ia  believed 
by  himself  and  by  everyone  else  not  to  be  disquatitied, 
and  who  was  properly  nominated,  and  yet  after  a  long 
trial  it  may  torn  ont  that  he  wae  not  qoalified  to  be 
a  candidate  or  was  dieqoaBfled,  and  therefore,  if  the 
respondent's  contention  h  right,  it  would  seem  that 
the  petition  must  abate,  no  matter  what  transactions 
of  public  coiu  -rii  :[:iiy  be  involved,  and  no  other 
petition  could  in  most  cases  be  brought.  For  theee 
reasons,  if  the  matter  were  entirely  clear  of  authority, 
we  should  be  of  opinion  that  this  petitionw,  having 
been  in  fact  a  oancUdnte  daly  nominated  in  point  of 
form,  is  entitled  to  maiotain  tlua  petition. 

Bnt  H  is  contended  that  the  case  of  Monks  v. 
Jackson,  drcided  in  1870,  on  the  repealed  Municipal 
Elections  Act,  1875  (;i8  &  3f>  Viot.  c.  40),  and  the 
Corrupt  Practices  (Municii)al   ?;1p<  tions)  Act,  1872 
(35  &  an  Vict.  c.  60),  is  inconsistent  with  this  view. 
There  the  returning  officer  had  allowed  an  objection 
to  tha  petUioner'i  nomination  on  the  ground  that  bis 
nominmon  were  not  duly  qualified,  and  the  petition 
sought  to  unseat  the  reflpon  !  t  ilt    'H  the  ground  that 
that  objection  was  unfounatd  and  ought  to  have  been 
disallowed.  The  respondent  contested  the  potitioner'a 
right  to  petition  on  the  ground  that  the  petitioner 
himself  had  not  in  fact  been  nominated  in  due  form. 
Tira  petittonar  in  effitot  rapliMl  that  this  point  had 
been  veiMd  at  the  nomination  and  cUiellowed  by  Ike 
returning  officer,  and  that  by  tbo  erpress  t^rnti  -  f  tlm 
Act  of  1870,8.  1  (o],  tbiit  disallowance  was  A 
Ciise  was  stated,  and  it  wsa  held  by  TaimI  C  leridge, 
CJ.,  and  by  Archibald,  J.,  that  the  petitioners  had 
not  been  effectively  nominated  in  point  of  form ;  and 
that  notwithstanding  the  express  terms  of  the  Aot  of 
187d,  s.  1  (3),  this  was  fatal  to  the  patitionen' right 
to  petition.   During  the  argnmant,  Acehibald,  J.,  is 
reported  to  have  said:  "The  petitionen  must  show 
t ii'il  were  entitled   to  be  candidates  "  ;  and 

Lord  Coleridge,  C.J.,  to  have  said:  "If,  upon  the 
face  of  the  caso.  it  appears  that  there  is  a  fatal 
objection  to  your  being  petitioners,  are  we  not  to 
decide  upon  that  matter  ':"'  In  giving  judgment 
dismiieing  tha  petition.  Lord  ColerSg*  said:  *'  Tha 
case  sbowe  on  tbe  fue  of  it  that  the  peCitiooers  were 

not  duly  nominated  as  candidtt-^s,  aiiri  had  no  right 
to  go  to  tlie  poll,  and  that  if  th<-iy  li*d  been  tdtjctcd 
their  election  must  have  been  set  aside.    ...  It 
Hppcaring  on  the  faue  of  the  case  that  thepetitioaera 
were  not  duly  nominated,  there  ii  no  ground  for 
questioning  the  eleotion  of  tha  z««pond«ttli'';  and 
Aroidhald,  J.,  aaid :  '^Thepetitioaeri  are  shown  not 
to  be  qualified  to  ap>pear  to  question  the  vnlHity  of 
the  election."  We  are  unable  to  discover  any  matenal 
difierence  betwt  r.  :ho  1  aiguaga  of  the  Acts  on  which 
Monks  V.  Jacksin,  was  decided,  and  the  language  of 
the  Act  of  1882,  on  which  this  case  depends,  and 
although  the  considerations  which  have  led  as  to  a 
condnfion  in  favour  of  tlia  present  petitioner^!  right 
to  miintain  iiie  petition  were  not  presented  to  the  court 
in  Monks  v.  Jtuxsm,  we  ought  to  follow  the  decision  in 
that  ca«e  if  it  can  bo  supported  since  the  Hanyor  case 
(see  per  Lonl  Herschell,  13  App.  Cas.,  at  p.  2  >7),  and  if 
it  is  in  point.    We  think,  though  not  witliout  doubt, 
that  it  is  not  in  point    The  decision  was  that  the 
petitianer  bad  not  been  nominated  in  fact,  and  there- 
fore was  notiiaalifiad  to  petition.  Heiatbapetilionar 
was  duly  nominated  in  fiot.  Wm  nomination  waa  in 
form  regular,  and  he  was,  therefore,  a  candidate,  and 
in  our  opinion  qualifie^l  to  maintain  this  petition — 
not,  of  l  ourse,  for  the  purpose  of  ilaiiiiing  the  seat, 
but  for  the  purpose  of  showing  that  there  was  no 
valid  election,  as  any  of  the  persons  who  voted  at  the 
election  might  have  done»  whether  they  had  a  right 
to  vota  or  not  Oar  dcddon  Horn  tun  inwlfa  tte 
tibat  in  evoy  caia  a  penon  whoia 
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nominatioD  hu  beea  rejected  on  tbe  pound  of  dia- 
quHfkwtuni  or  want  of  qmllflnlion  em  nirintoln  « 

petition.  We  do  m*^  inidentand  it  to  Tie  laid  down 
in  the  Bamjor  rase  tL^t  a  nomination  cannot  pver  be 
reject- il  except  for  infornmlity  in  the  form  or 
preseiitutiou  of  it.  If  the  nomiaatioQ  paper  is  on  the 
iMJe  of  it  a  mere  abiue  of  the  right  of  nomioatioD,  or 
an  obvioiu  onreality,  aa,  for  instance,  if  it  purported 
to  nominate  a  woman  or  a  deceaaed  sovereign,  there 
can  be  no  doubt  tlial  li  >'ii>!l:t  I'.,  be  rt-jeoted,  bh'I 
no  petition  could  be  maiutttiued  iu  respect  of  its 
K4j80tiaiii. 

Judgment  for  the  petitioner. 

Soliciton  tcx  the  petitionor,  Pritekard  <fe  Son*,  for 
OolHn$,  Jtehiimnt  A  DnffiM^  Liverpool. 

Solicitors  for  the  iMpoudent,  Bkarftt  Farhr, 
Pritchardtt  «£■  liarham. 


JKoiuir  of  liOt^. 


From  C.  A.  \ 


Feb.  16. 


(EngUwd). 

Midland  Bailway  v.  Losbbt  Aan>  Anotukr.  (a.) 

Railway —  Traffic —  Arbitration — Chargea — Iteatonable- 
ueti — Midland  Railtvay  Ordrr  Confirmition  Ad, 
1891.  «.  5. 

By  section  a  of  the  Midland  Railioatj  Order  Confirma- 
tion Act,  1891,  the  railway  compttny  were  empowered 
to  charge  n  reasonable  sum  /or  certnin  n'lditi'inal  services 
rendered  to  a  trader  at  hi«  reque*t  or  f>t'  his  uontvnience, 
and  "aiii/  difference"  arising  thertnndtr  uw  tn  be 
delermioed  by  an  arbitrator  a^oiated  by  the  Hoard  of 
Trads, 

field,  that  all  matteri  wtierial  and  incidental  to  anch 
a  difference  are  within  the  cvmp'-t'  ucf  of  the  arbilrattir, 
whose  decision  it  final. 

Londoa  and  North -Weatern  Kail^vay  v,  Donellaa, 

[ls!»s]  2  Q.  B.  1,  <16  \V.  R.  Dig.  1 47.  approved. 
I)   .  ;      i/^/.r  Court  of  Appeal  u  ffirnvd. 

Thu  was  an  appeal  from  an  order  of  the  Court  of 
Appaal  (A.  L.  Smith  and  Ohitty,  L.JJ.}itt  til*  natter 
of  an  arbitration  betmen  the  appeUaat  ooinpHij  and 
the  reepondenti. 

I'^^nder  section  5  of  the  Midland  Railway  Order  Con- 
firmation Act,  1891 ,  "  The  oompauy  may  charge  for  the 
services  hereunder  mentioned,  or  any  of  them,  when 
rondved  toa  trader  at  his  reqoMt  or  lor  hit  oonvani- 
OBoe,  a  reawmable  snm  by  way  of  addition  to  the 
tonnage  rate.  Any  differeuci  tiri^infr  under  this 
section  alittll  bo  determined  by  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade  at  the  instance  of 
either  party.  Provided  that  where  before  any  service 
is  reudend  to  a  trader  he  bai  given  notice  iu  writiog 
to  the  oompany  that  ha  does  not  rtqoite  it,  the  service 
shall  not  be  deemed  to  have  been  rendered  at  the 
traderV  reqiii  it  !■!■  fur  his  conv©nieni  (\" 

Th«4tb  sub-8«ction  provides:  "The  deteatiou  of 
trucks,  or  the  usaor  oconpatioD  of  any  accommodation, 
before  or  after  oonveiyaiioe,  beyond  aooh  period  as 
■hall  be  reaeonably  neoeca&ry  for  enabling  the 
company  to  deal  with  the  merchiiudize  as  carriers 
thereof  or  the  contii;j:nor  or  comiigut>«  to  give  or  take 
delivery  thereof;  or,  iu  cases  in  which  the 
merohandize  is  consigned  to  an  addreaa  other  than  the 
tamiiiial  itetion,  iMyoDd  a  vaawoabla  period  fiom  the 

(a.)  Beported  by  0.  U.  QuAFroM,  Esq.,  Baniater- 
at-Law. 


Waiioa 
AUactttnitr  witti  bim 


time  when  notioa  has  been  delivered  at  addna 
that  tta  mtrohiw^^^  hat  arriwd  at  tks  taaU 

atation  for  delivery ;  and  9ervicr«5  rendwd  Id  Ml* 
nection  with  snch  use  and  occup  itn  u  " 

In  January,  1895,  the  appellAiit  ■   nipanv  g*:?  U 
the  respondents  notice  by  a  circalar  lett«r  thtt,ia 
groat  and  continued  delays  had  lakMl  place  in  &• 
charging  loaded  ooal  and  ooke  wagom,  isTolTiif 
the  appellants  in  serious  expense  and  impedinf  tit 
wf/rltiug  of  thi.^  ;-i{i|)elliLiit.s'  rti'ilu       ^'hT'Is,  aodltttuu, 
advice  would  be  given  daily  to  the  respondent!  of  tt* 
arrival  of  any  wagons  consigned  to  than,  ud  tki 
tofox  daft  w<mld  be  aUotred  to  the  iwyadarti  <i 
voload  eaoh  wagon,  exdnaiva  of  tbe  day  of  aranL 
and  that  in  the  event  of  any  wagon  not  bcin; 
loaded  within  that  period  the  respondtuti  wuu]<i 
and  from  the  1st  of  March  following,  be  Tfqairedu 
pay  siding  or  staodage  rent  at  the  rate  of  6d.  iiT 
or  part  of  a  day  for  every  wagon  not  ao  aolotdd 
Hnd  remaining   on   the  appellanta'  premiaek  Tu 
rfspondenti!  ob|ectM  to  the  charge  as  onteiaaek'nlt 
ana  tl^o  l^nnnl  of  Trade  appointed  iI»jaT-<i-^^tv 
G.  H.  Hutchinson  aa  arbitrator,  who,  coasiitsiuig  lui 
powers  limited,  and  rejecting  Ovideoce  as  to  vktkr 
tiie  period  of  Ibttr  days  was  reaaanable,  fay  hk  aviid 
dated  the  28th  of  February.  189«.  diieeted  ilat  id. 
shoiJd  be  paid  for  tJi.  firat  i^;i.y,  VA.  for  th«  wccaJ 
day.  and  3d.  for  the  third  and  each  suooeediof  dtf . 

the  appallanla  tooikoal*  wmmoiato  enftma* 
award. 

The  matter  vaaxeiirMd  back  to  fheaAilNlorlr 

the  Court  of  Appeal. 

Grippt,  Q.C.,  and  W.  J.  SobU,  f or  the  appellaat^ 

Q.C.  {WUks  ChUtg  aad  QOcifU 
t)t  for  tlie  teapandanta. 

Lord  MACBtJMBTmt.—lUm  appedi  is  an  appaal  a 

substance,  though  not  in  form,  from  a  decisiju  4i 
case  of  the  f.ohdon  and  Xorth- stent  r.nil'  -nj  ''i-  f- 
Domllan.  I  do  not  think  you  will  have  any  hettuticn 
in  affirming  the  deciaiou  in  this  ca«e  and  ign^c 
with  the  decision  which  was  arrived  at  by  A  L  Sai'.^ 
L.J.,  and  by  that  admirable  judge  whose  laaiimU-i 
death  haa  deprived  the  bench  of  Kngland  of  »  t«7 
great  lawyer  and  of  one  of  its  chi  n  *  rnsmen;-. 

Notwithstanding  the  very  tngiHuoua  a^umtt!  tb»t 
we  have  heard  from  couoaal  for  the  appeUaot''  I 
think  the  oaae  ia  zeaily  a  vaar  aioqila  «na 

grovirional  ord«r  whieh  waa  oonmined  by  the  Ait 
arliament  authorizes  the  company  to  njikk>»  di-'JP* 
— reasonable  charges— in  respect  of  certain  iyc-j^-^ 
services ;  and  then  the  section  goes  on  to  tay :  " 
difference    arising  imdar  thu  aaotiim  ahaC  l< 
daterouned  by  an  arbitrator  to  be  appointed  br 
Board  of  Trade  at  the  ingtaiicp'  of  fi^lter  party-  ' 
cannot   ituagine   wider  wor  Ja   iLtui  ihot^.    "  ^1 
difference  " — of  course,  it  must  arise  uoii»^r  tljeieit- 
— is  to  be  referred  to  the  arbitrator,  aod  by  him  »  ■ 
be  determined.    I  understand  that  to  mean 
determined  " — determined  onoa  for  all ;  aad  I  tto^ 
determining  it.it  is  open  to  the  arbitrator  leinf«iti^ 
and  t'l  ilri-Ttiiiiir'  nil}'  I  which  ia  incidfuU. 

that  which  is  referred  to  hiru,  which  he  mustdettno'^ 
in  order  to  determine  finally  the  point  in  diSet'^'' 
I  agree  entarely  with  what  A.  L.  Smith,  L.J-  ^ 
—oamdy,  tint  the  duty  of  the  aitatrator 
adjudicate  upon  the  whole  matter  onoe  and  »" 
and  that  it  ia  not  the  true  reading  of  the  aecbco  -- 
say  that  a  court  of  law  is  to  be  invoked  as  "Pf'' 
some  matters,  and  that  the  arbitrator  ii  to  b*  a^- 
in  with  regard  to  others."    I  dao  agree  with 
Chitty,  L.J.,  laid:  "It  appears  to  me  tihataU'* 
matters  which  are  material  for  the  daciriM 
diilRnrenoa  aiUng  nndor  iba 


Digitized  by  Go(v^Ic 


VoLZLVIL  Tii£  W££KLT  REPOATEB. 


657 


Hovra  OP  LoHDS. 


IfiSLAim  Bailwat  v.  LotUT  jjrs  Airorsn. 


Hovra  OF  Lords. 


difference  may  hv,  are  within  the  competence  of  au 
aibtbnttor  appointed  by  the  Board  of  Trade  to  decide." 
1  think  tt  would  be  T«cjr  mnoh  to  ba  regretted  if 
•ooke  of  tboM  qoMtiaiui  nw*  Mfomd  to  one  tribunal 
and  some  to  another.  For  m7  OVA  port,  I  think  if 
th*t  i«  the  real  meaning  of  the  Notion  it  would  have 
betui  very  iimchbt'tti'r  if  Prirliamenthad  not  iutti  fared 
at  all.  I  tbink  tlrn  tfxpuutiu  and  delay  of  detJiug  with 
the  matter  piecetue»J,  as  coiuuel  for  the  appellauUi 
propoeed,  would  be  somethiug  to  be  r^;ratt«d.  I  do 
not  thiak  it  ie  neoeeiary  to  go  minutely  into  the 
Mctiont.    That  du^  hM  bean  pefformed  nxj  fully 


•od  very  aUy  by  A.      Sniitfl,  I  trfU  limply 

mora  your  loidabipa  that  this  appMl  hi  iSudama. 

Lord  MORBIS. — I  am  of  the  aame  opinion,  and  I 
confr-Hs,  except  for  th«  diffsrenoe  of  opinion  enter- 
t-iine't  'ijy  jmlj^i's  for  \i.'hi;nii  mi"  ]u\.>^  very  great  respect, 
tbe  case  woui'i  appear  to  iiiu  tu  be  rather  a  plain  one. 
Section  5  enables  the  oom]>any  to  charge  for  semoe^ 
uJtra  their  tonnage  ratee,  and  whenever  any  differenr  i* 
shall  arise  under  this  Mction  the  matter  in  to  b^ 
detttmined  by  an  arUtrstor  eelaoted  bv  tiw  fioud  of 
Trade.  When  we  oome  to  sob-seotton  4  of  tiiat 
■action  we  find  that  the  company  are  entitled  to 
charge  for  the  uro  and  occupation  of  their  premisea 
for  a  p^'riod  ultra  the  time  at  which  the  consignee 
ought  reaionably  to  have  taken  delivery ;  that  is  the 
period  ftMd  for  which  the  company  are  entitled  to 
ekarga.  The  period  fixed  for  whuh  they  are  entitled 
to  recover  ie  tfie  tims  vMro  tiio  period  at  which  tite 
timsiptiee  nbould  taVe  delivery.  That  is  left 
general,  aiid  at  the  condution  of  this  argument — 1 
bare  repeat'  ily  ]  it  the  question,  and  I  have  not 
been  satisfied  with  any  answer  I  have  beard— I  fail  to 
know  how  any  human  being  can  enter  upon  that 
ioqidiy  until  he  hai  flnt  fijud  opon  tbo  <6nii<niM  a 
qtut  mm  whioh  be  ie  to  ctert.  what  ie  to  be  his 
«tarting-point  ?  It  is  given  in  tho.te  general  terms  in 
the  !»e<;tion  ;  those  gt-neral  terms  must  be  reduced  to  a 
i>  rt:iiiity.  J'.y  whom  '  liy  tliu  arbitrator  before  wkinrn 
the  case  is  pending  on  the  application  of  the  company 
who  applied  for  the  appointment  of  the  arbitrator, 
end  upon  their  demand  tor  a  charge  uitra  that  to  which 
alone  they  would  apparently  be  ordinarily  entitled— 
namely,  their  tonnage  rate.  It  is  said  that  that  must 
be  decided  by  some  court  of  law.  How  could  it  bo 
ii  11  L  d  by  a  court  of  law  r  If  the  company  brought 
ail  action  in  a  court  of  law,  they  would  bring  ua 
action  not  to  decide  the  time — that  would  bo  aa 
elemeot— but  to  decide  how  much  they  were  to  get, 
and  iht  whole  thing  would  be  decided  by  the  court  of 
law^namelj,  the  time*  and*  as  following  from  the 
time,  the  amoont  wUoh  the  oompany  shomd  reoover. 

But  in  this  criRp.  as  the  matter  is  brouErVit  by  the 
railway  coiuj  auy  themselves  before  tlit^  iirbitrator. 
It  is  essential,  hm  ;t  appears  t  >  in<\  Mm!  ]»:■.  must  first 
decide  what  time  he  is  to  rtart  from  iii  order  to  arrive 
•t  a  oandaeici  ae  to  what  mm  tlie  trader  is  to  pay  to 
thio  oODpeay.  It  appeam  to  ne  that  that  ie  the 
slaftin||-poiat,  and  that  he  must  dedde  that,  and  that 
It  ia quite  competent  for  him  tn  drcir?-  it.  That  is 
what  the  section  of  the  Act  oi  i  urlL^ini'iit.  :ii  !i,y 

I  ;  11  r  1 1*1  ji  1 ,  viry  ]-l,'ilnl\'  siiy^  .  mul  m  U'iiiilLrii  'ri  t}iiit,  if 

one  were  to  use  u  priori  argumenta  about  it,  I  would 
say  it  would  be  the  most  excellent  solution,  that  an 
aroitrator— a  man  oi  eminenoe  and  experience  in  such 
naattere — wonld  be  amueh  mote  oompetent  tribunal, 
and  the  Legislature  would  have  acted  wisely  in 
tniating  it  to  him  rather  than  to  a  catch  jury,  at  the 
trial  before  a  jadge  and  jury. 

I  am  clearly  of  opinion  that  the  jodgment  of  the 
Appwl  Oonrt  ahovM  be  aflMned. 

Tvir  l  Sttamv  -I  i!  I  r.ot  suppose  that  there  is  any 
dixticulty  on  the  part  of  any  of  your  lordships  in 


affirming  the  dectiiioa  which  has  been  now  appealed 
against.  For  my  part,  I  ihoold  recret  very  much  if 
any  other  decision  were  pranounoed  on  this  question, 
because  I  think  nothing  would  be  more  lamentable  in 
the  conduct  of  bnsineei  of  thie  kind  than  that  it 
should  be  found,  when  a  trader  had  a  dispute  with 
regard  to  matters  of  this  description  with  i\  niilway 
company,  that  he  had  to  go  to  the  courts  oi  law— 
ultimately  to  the  Supreme  Court,  it  may  bo— to  settle 
some  one  point  in  the  matter,  and  that  he  had  to  go 
to  an  arbitrator  to  settle  another  part  of  the  diq>ate 
between  the  partiee.  Idonot  thiokthat  theetatnta 
can  be  read  so  ae  to  lead  to  what  I  oaD  flial  lament- 
ablo  mult.  The  Act  provides  that  the  company  shall 
be  entitled  to  a  reasonable  sum  "  by  way  of  addition 
to  the  tonnage  rate"  for  the  use  or  occupation  of 
their  ptemiees,  or  it  may  be  for  the  detention  of  their 
tmabi*  beyond  a  period"  which  is  ' "  reaeoMtlj 
noBMMry  "  for  the  trader  who  ie  naiiig  that  aeeom- 
modalion  or  using  thoae  tnM&e.  liian  the  same 
section  prmnr^ps  that  the  question  is  to  p^o  to 
arbitration,  and  "  any  difference  ariaiiif^  under  tins 
dcotion"  is  to  be  settled  1  y  t]i,3  arbitr»tor.  Tlie  poiut 
which  the  arbitrator  htti  to  settle  is  what  is  "  a 
reasonable  Huni  '  fi  r  tiie  service  rendered,  tha  nee  of 
the  aooommodatiou,  or  the  use  of  the  trooks. 

The  railway  oompany  maintsdn  VtuA  theee  words, 
"  reasonable  sum,"  are  to  be  taken  in  a  yer^  limited 
sense,  as  meaning  merely  this  :  that  the  arbitrator  is 
to  ascertain  the  rate  per  cbiy  wliicli  tl.f  (juinpi-iny  i«  to 
receive,  but  that  the  arbitrator  has  no  power  to  make 
any  inquiry  an  to  the  number  of  days  that  he  ie  to 
take  into  view.  Acoording  to  the  argument,  the 
railway  oompany  tell  him  that  number  of  days  and 
he  must  accept  that  from  them,  and,  if  a  diepnte  ie  to 
arise  upon  that,  that  qaeeticm  mtist  go  to  a  oonrt  of 
law, 

I  think  that  this  proviau  n  \\a  tu  urbitration  includes, 
as  my  noble  and  learned  fncnd  uu\w  :  n  the  woolsack 
has  said,  the  question  and  all  that  ia  incidental  to  the 
trial  of  that  queetion.  I  do  not  think  it  is  reasonable 
to  eay  that  lua  arfaitEatoB  ia  not  entitlid  to  take  tiM 
matter  of  time  into  ooBtfderaliott  fbr  the  pmpoee  of 

thp  nward  he  to  fpvp.  Tn  this  casfi  it  ao  bappoDH 
that  the  compar.;,  tuivr,  isHui-d  ^  oircuiu.:'  utitiu^  LflaL 
after  four  days  tb^  y  are  r  j  ruake  that  charge.  Sup- 
posing there  had  been  no  such  intimation  made,  is 
the  arbitrator  simply  to  taie  the  ilatemont  of  the 
company— von  duil  aaiMi  upon  one  daj*  two  days, 
or  twenty  daysf  It  appeasi  to  me  ft »  ewenttit  to 
his  reaching  a  "  rea^nanle  sum"  that  he  should  take 
the  element  of  time  into  considprat'on.  The  compimy 
may,  as  has  bteu  jnit  by  Air.  Liiwsl/ii  ^\  iihuii  in  the 
argument,  have  made  arrangements  that  they  were 
to  deliver  at  intervals,  snd  the  trader  may  have  an 
answer  that  the  number  of  davs  for  these  deliTerice 
at  intervals  have  not  been  allowed  him ;  or  it  may 
be  that  while  it  was  intimated  to  him  that 
the  goods  had  arrived,  there  may  have  been 
obetruotioij  N  in  fb.  wiiy  which  prevented  the 
trader  gettiug  at  his  goods,  or  failure  to  provide  the 
facilities  which  ho  ought  to  have  for  his  goods.  All 
those  things  must  enter  into  the  queetion  of  what  is 
the  "  reasonable  som  "  to  be  given  by  the  arbitrator ; 
and  itappeaia  to  me  it  would  be  noet  nnreeeonable 
to  read  tnatword  "reeaonable"  in  any  other  aense 

than  that  it  should  include  thr  Ruru  whii  b  htiould  be 
given  day  by  day,  taking  into  ooutjidtsratien  the 
el(  nil  lit  af  time  whioh  I  thick  must  be  before  the 
rirliitrator  in  order  to  do  joitioe  between  the  parties. 
:>ilr.  Cripps  pressed  upon  your  lordships  that  a 
difiicQlty  might  adae,  lieoaaae  on  thia  view  the 
arbitrator  ia  eome  oeeee  might  liaTe  to  deoide  a 
qiieslion  of  titl  ■ :  a  <)i:i^'^tion  juifrht  T>e  raised  ks  tij 
whose  property  tne  trucks  were,  or  as  to  whether  tnu 
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land  upon  which  th«  partioiUar  iiding  wm  belonged 
to  Am  oompAny  or  to  •  ootararfootn  pcoprifltor.  It 

moat  be  kept  iu  riew,  howt^vi-r,  that  an  arbitrator 
with  referenoe  to  lucb  a  questioa  is  determituDg  no 
matter  of  title  for  any  permanent  parpOM,  or  with  a 
yimw  to  wttle  the  rights  of  parties  in  all  time  coming. 
Bo  ii  deoidior,  merdy  with  referenoe  to  the  oom- 

rktivcly  small  matter,  what  is  to  be  done  in  rrgar  l 
this  particxilar  claim  for  demurrage,  or  a  imt- 
eyer  it  may  be.  Forthskt  jinriHiHo  I  thiiilf  it  is  h  great 
oonrenienoe  that  he  Bhould  determine  that  matter  ol 
fact,  and  to  that  limited  effect.  If  the  ooinpauy  are 
being  prejudiced  by  a  aadm  of  deovioiia  of  that  kind, 
they  have  it  in  thar  power  in  another  proceeding  in 
conrt  to  raise  the  =;tiou  aH  to  title,  awl  lo  p'-t  h 
decision  upon  it  finallj;  and  of  course  that  would  be 
binding  npon  any  arbitrator  afterwards,  if  any  question 
aa  to  the  nae  of  that  partioolar  sidiog  ■boald  arise. 

I  ha*e  no  Afllonlty  in  agnaing  wKh  your  lordships. 
arH  with  fho  jndgroeint  of  the  court  from  which  this 
appeal  bos  l»Qa  taken,  and  I  think  that  the  appeal 
thoef ore  ahoold  bo  " 


Lord  Davby. — I  concur,  and  T  may  say  I  am  so 
entirely  suti^tied  with  the  reasons  given  by  Cbe  learned 
judges  in  the  Court  (jf  A;ip<  til  that  Ido  nottiunk  itil 
necessary  for  me  to  add  anything. 

Lord  Jambs  of  Herkford.— I  concur. 

Lord  Ludlow. — If  there  had  not  baen  so  many 
different  omniona  dsliveicd  by  lo  many  different 
judges,  I  shoiild  not  have  ^ongbt  it  neoeseary  to  say 
a  ^;np:Ifj  word  in  this  cHse  ;  but  I  do  desire  to  say 
that  1  entirely  agree  with  the  decision  of  the  Court  of 
Appeal,  and  I  only  wish  to  add  this  observation,  that 
it  seama  to  me  perfeotly  tmpoaiiUo  for  any  arbitntor 
to  detannina  tta  reasonaMeneee  of  tbo  duirn  without 

at  the  same  time  fating  into  c  onRii^rration  the  rnasOD- 
ableness  in  respect  uf  the,  Uiiiit  of  tiuie  allowed  that  is 
to  elapse  b<;fore  the  charge  is  to  attach.  It  seems  to 
me  perfectly  impossible  that  that  can  be  done.  I 
quite  agree  with  the  opinions  thtit  ba?^e  been  delivered, 
and  I  think  the  jadgmmt  ol  (ha  Court  of  Appeal  ia 
quite  right. 

Appml  dimktid. 

BoUdtow  lor  a]ipdlants,  BeaU  4k  Cb. 

SoBoitore  for  laqjkondantst  Jaeqtm 
Otorgt  Tumbuttt  "     '  * 


Jt  Co,f  for 


€to«ct  of  Aypeal. 


From  Q.  B.  Div.  \ 
(Earl  of  Halsbory,  L.C.,  and  A.  L.  >       July  17. 
ihnitii  and  Tanghan  Villiaina.  L  JJ.) ) 

H0IXID4Y  «.  National  TELSPHom  Oo, 
(LmnKu).  (a.) 

NegUyene»^  Principal  and  ojKiil  —  Cbafrador— iTtoa- 

gerouH  work  on  hujhivny—lAnhOitjf  of  frinUpA  for 
iM/ligtnce  o/  rontractar. 

The  {fe/endaitls  were  t:n<jagtd  in  laying  down  wjn*  in 

(iif'f.i  luxlfv  thf  p'T.'tnuiit  of  a  itreei.  Afitr  the  unrtK 
were  (aid  the  conntciiom  between  the  tubes  were  made  by 
afiitmhrr  under  a  contract  with  the  defendant*,  whereby 
As  agrtttl  todothe%i»rk  to  the  mtti^action  o/  the/orrman 
in  charge  at  a  fixed  mm  per  amneeUon,  the  plumher  to 
supply  the  ntcfisury  men  and  materials.  Tin  *oh(tring 
mnUrial  Uied  for  mikimi  the  ronntctions  vui  iinlted  in 

{it.)  Ueported  by  W.  F.  Babuy,  Esq.,  Uarrister- 
at-Lav. 


an  iron  pot  on  the  /oof  pamtmnl,  and  it  toot  tmreMorj, 
far  lAe  pur/xwf j<  of  fAs  work,  to  otbdn  a  Jlare  frtm  < 
hemoline  lamp,  tuhi<-h  was  done  hy  applyiu'j  K<^ii  li  *> 
lamp.  To  obtain  the  jiare  the  f dumber' a  man  pltua^s 
the  tamp  into  the  molten  toider  {this  being  a  usual,  propr, 
and  neeeuary  operation  with  a  lamp  in  good  order),  mktn, 
in  eoMSSfNenee  of  the  eafity-vahe  being  omt  of  ardir,^ 
lamp  exploded,  and  thf  molten  soider  flew  up  and  injured 
the  ylaintiff,  who  v<u  pa^mtq  by.  The  evidence  wbj 
amtlictimj  as  in  u)heth>-r  viif  if  tht  'ir  f'.ndmltf  SMK  VBI 
assisting  the  plumber's  jimh  in  the  wurk. 

In  an  action  in  the  county  court  to  re>cover  damages  f^ 
the  negl^ftnee  ef  tAs  fLamber's  mm  m  ptmmfin^ad^e^te 
lamp  into  the  metal,  the  judge  fottnd  thai  the  d^femiatdt 

had  in  mthdance  the  control  of  and  super riud  the  trnr* 
which  the  plumber  did;  that  the  plumber  *ms  ia  tAt 
position  ^  a  servanf ;  and  lAof  A*  dtfrmiaalt  laerv 
liable. 

Held,  that  the  judgment  of  the  eonmtjf  eottrt  jtdg*  mod 

In'  iifflrmi  'l,  h'riiii*''  thrrr  i/xM  evidence  that  thr  ir>-ri- 
being  jointly  ej:rcaled  by  ihr  defendants  ami  th*  iJ-imh'T, 
and  that,  therefore,  the  dffrndnnl*  n-trr  i'i,thi'   :'■  i  f',- 
negligence  of  the  plumber's  msM ;  and,furVtT,  a**«ou  .  y 
t/uit  the  plmmher  laat  on  fadcjieadlwil  eonfrnetor,  thai  CiW 
defendants  were  executing  on  tt  highway  uvrka  likely  h 
catiee  da^er  to  the  public  tsnleet  precautions  werr  tikirt. 
and  were,  therefoit,  liable  for  the  negligenct  ■ft'." 
tractor's  workman  in  the  execution  of  the  un/rk-t, 
negligettce  not  being  a  casual  or  collaieral  ad  of  negli^'>,<-'. 

Decision  of  lit  Divisioital  Ooort  (aoto,  p.  993, 
[1899]  1  ().  B.  221)  revereed. 

Appeal  by  the  plaiutiii'  from  the  ju  l^rneat  of  ttr 
Diviuioual  Court  (Wills  and  Lawrsni  > ,  T.J.)  rev^rmog 
the  judgment  of  the  Deputy  Judge  of  the  City  m 
London  Court  (Sir.  Pitt  Le«rii»  Q.O.),  lapoKfeadaaK 
p.  203 ;  [1899]  1  Q.  B.  221. 

The  action  was  brought  to  recover  damages  fcr 
persomil  ^njuriH.^. 

It  appeared  that  the  defendants  were  iawfuUy  Isr- 
ing  down  telephone  wires  in  a  street  called  Ttte 
Pavamantt  at  GUpbaon,  and  for  thatpncpoea  thsy  bad 
broken  np  tba  pavament  of  tiia  eueeC,  and  It  im 
admitted  that  they  had  obtained  the  re<^-aiaite  o<:3n*enf« 
of  the  vestry  to  their  doing  so.  They  bad  li»>i 
down  a  number  of  tob'iS  into  which  they  inomtri 
boodles  of  telephone  wires.  Hm  tobaa  wan  tha 
aMfeeted  together  and  the  jointa  mada  Hgbt  wi* 
tings  of  lead,  and  solder  was  then  mn  int*--  *h-  ;-•  - 
Stices.  The  soldering  material  was  melted 
pot,  which,  with  the  tiro  uu  i-^rTiijath  it,  wm  on  tb* 
foot- pavement.  The  joints  of  the  tubes  being  belo* 
the  surface  of  the  ground,  it  was  necessary  either  §m 
light  or  for  heat  (it  did  not  sp[^i«!ar  for  which)  to  get 
a  flare  from  a  beozollne  lamp.  To  g^t  the  rwpom 
necessary  to  give  fl,>  flare  heat  had  to  be  appli<4  to 
the  lamp,  and  as  heat«d  beazoUue  vapour  u  high^v 
elastic  and  may  be  explosive  if  unduly  confined  tb* 
lamp  was  fordbbad  with  a  safe^-mfe  to  paaiuat 
vndtM  praaanra  on  the  inteiior.  Tba  lamp  on  ths 
occasion  in  question  waa  oat  of  onlfr.  »n  i 
safety-valve  would  not  work,  and  it  waa  adoutlri 
that  the  workm^an,  .\lfred  Highmore,  imii 
if,  ought  to  have  known  this,  and  he  wa&  n^im^: 
in  using  it  as  he  did.  Wanting  to  heat  it  qnitflT. 
be  dipped  the  lamp  into  the  molten  metal,  when 
lamp  exploded,  and  the  molten  metal  fle»  op  a»i 
iuj  irv  J  ifit'  t  lauitiff,  who  was  passing  by.  There 
nu  canvas  ur  other  protection  rooud  the  place  whsf* 
Highmore  wa-t  working.  The  lamp  and  the  p^  ^ 
molten  metal  belonged  to  Oaonya  mf^ttm 
this  partionlar  aaooon  of  tba  work  tika 
hsd  themselves  dug  the  trench,  laid  th«  p:- 
threaded  the  bundlea  of  cables  throogii 
Md  flOad  In  •Harwaida.    In  oider  to 
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COUBT  OF  APPSAIm 


HoujDAT  V.  Natiohax.  Tblkphonb  Co.  (Lncirxo). 


OOtJBT  OF  ApPBAL. 


•t  the  jtrfnto  An  MmSm^  l«ft  fhe 

trtLLh  open  at  those  jxjiuta  along  the  linn  of  piping 
whern  the  counectiona  were  to  be  made,  and  they 
employed  one  Greorge  Highmore,  a  plumber,  to  make 
the  oonneotioDs,  the  terms  of  hU  employment  being 
contained  in  a  document,  dated  the  2tth  of  November, 
with  a  printed  hoadinjf,  "  G.  HiKhmore, 
Jiumber,  Zincworker,  Hot  Water,  and  Sanitary 
Engisct  r.  and  byit  Highmore  agreed  to  make  the 
connections  at  the  joints  of  the  pipes  "  to  the  Batisfac« 
tion  of  tliB  imciDiai  in  charge  of  the  work  for  the  sum 
of  12l  j«  cwniwotion,  bends  inoliidfld."  Aitor  the 
eauDBetaoiM  mem  made  tiie  holM  left  open  foe  that 
purpose  were  filled  in  by  tb  -  lefeiKiititH.  The 
«Tideoce  showed  that  Highmore  had  &t  least  two  mtn 
in  bis  employment,  and  that  at  the  tiia«  of  the 
sooidsiit  h»  bid  got  employment  elMwli«N  Md  sent 
knhfotlMr,  Alfred  Highmore,  fo  do  til*  wodi ;  and 
tint  thp  r^ffpndants'  In.  nl  manager  kept  the  whole 
work  of  laying  the  cables  ui  ilr  r  hinconfltantsuperniiion. 
Tic  course  of  business  woa  tor  tin  drfendanta  to  send 
to  Ooorge  Highmore  whan  they  wauted  the  cooneoting 
to  bedoMk  and  1m  wb»  or  lant  a  man,  with  whom  a 
tecoad  man  generally  came.  Oa  the  occasion  in 
quettion  the  brother  came  alone  to  do  the  work. 
There  was  a  coufli' t  oi  evidence  whe'.lier  one  of  tlie 
'defendauia'  men  was  in  the  hole  with  Highmore 
snisting  him  id  the  work.  If  the  connections  were 
Botmada  to  tbo  wtislaotioa  of  tho  foramaa  the  work 
wonM  hsfa  to  be  dono  of«r  again. 

The  deputy  judge,  who  tned  the  case  without  a 
jury,  found  that  Gecrge  Highmore  was  not  an 
mdependent  contractor ;  that  the  defendants  bad,  in 
■ttbsuoce,  the  oontroi  of  the  work,  and  they 
prsoliotUy  snperrised  the  work  wldidi  Bigbmore  did, 
Mid  that  Highmore  was  in  the  position  of  their 
tervant ;  that  it  was  a  usual  and  proper  thins:  to 
plunge  ;:iL  lamp  into  the  molten  metal  iu  order  (o  iie^t 
It,  if  the  lamp  was  in  proper  condition,  and  that  it  was 
Bw«iisry  for  the  work  to  do  so ;  and  tiuit  the 
defirind&uta  were  liable  for  Hi^hmore's  negligenoe,  and 
he  gave  judgment  for  the  plamtiff  for  an  agreed  sum 
of  £l;.j.  The  Divisional  Court,  rev*  r.-o  1  tliU  j  lodgment 
and  mtered  judgment  for  the  defendants  upon  the 
ground  that  George  Highmore  was  an  independent 
contractor,  and  that  tiia  nc^jgent  aot  of  Alfred 
Hi^UDore  waa  a  oaanal  or  doUataral  aot  of  negligence 
inr  nUeli  the  delendanti  ware  not  liable. 

J'liu-fu  Ro.i  land.1,  Q.C.,  and  //.  C.  DaV'  Hjiort,  for  the 
plaintiff. — There  was  evidouse  before  the  deputy 
county  court  judge  fbat  George  Highmore  was  in 
tbe  position  of  a  setraat  aoting  under  the  oontroi  of 
the  defendants,  and  was  not  an  independent  con- 
tractor, and  bis  finding'  to  that  effect  cannot  be 
disturbed.  There  was,  also,  evidence  that  the 
defendants  and  Highmore  were  jointly  engaged  in 
dfliDy  the  work,  and  they  ere  wth  hable  for  the 
BCgligenao  of  one  of  their  eerranti  oansing  injury  to 
a  ttird  person.  Thpre  wfts  evidence  that  one  of  the 
dt-fendnnls'  nieu  was  assisting  the  man  wuu  was 
S'  ldcring  the  pij>e  joints.  Further,  the  defendants 
weie  exeootioR  work  on  a  public  highway  which 
voidd  cease  aanger  to  passers  by  unless  proper 
prft^aticns  were  taken.  Plangingabenzolinelaotpinto 
DolteQ  Luetal  on  u  highway  was  likely  to  cause  danger 
to  passers  by.  The  deputy  county  court  judge  has 
found  that  that  is  a  usual  and  properthing  to  do,  and  is 
neceisary  for  the  work.  The  defendants  were  under 
duty^to  take  reasonable  precautions  to  protect  the 
(QDiio.  They  cannot,  by  delegating  that  part  of  the 
work  which  involves  that  operation  to  an  itidepeudent 
contractor,  avoid  liability  for  not  having  taken 
precautions  to  protect  the  public  from  injury  :  Hughes 
T.  Ftrdval,  31  W.  B.  72«,  6         Cm,  413;  JJladc  r. 


CkritkikunA  Fiuaiiet  Co.,  [1894]  A.  0.  48 ;  Amitt 
V.  Wimbleilon  Dittrid  Vouncil,  anie,  p.  585,  [1899] 
2  Q.  B.  72.  The  aot  of  negligenoe  complained  of 
here  was  not  a  oasoal  or  ooUateral  aot  of  negligenoe, 
as  ta  .fissdisT.  Lomion and  North'Wttkm  BaOway  Oo., 
4Bs.Ob.ll44.  The BiTislonBl Oonrt  were  therafoce 
wrong. 

Mattinton,  Q.G.,  and  Lawleu,  for  the  defendants. — 
George  Highmore  was  an  independent  oontraotor  and 
not  a  servant  of  tho  defendants.  Ho  employed  his 
own  men  and  Ltvd  kit)  own  tools  for  doing  the  work 
— the  l»Lup  tbut  caused  the  accidmt  beionginff  to 
him.  It  did  not  make  him  the  less  an  indepenMaot 
contractor  that  he  had  to  do  the  work  at  the  timaa 
fixed  by  the  defendants,  and  to  their  aatialMtion. 
Thb  latter  is  always  the  case  with  a  boflder  who  has 

to  do  the  work  to  the  satisfaction  i.if  the  Luilding 
owner's  architect.  Nor  was  this  the  case  of  a  joint 
opecatiaiii  oafiied  out  by  the  defendants  and  High- 
mgam,  Hie  work  which  Highmore  was  employed  to 
do  sraa  a  dolled  job  dirtiBet  from  ihatoarried  out  hf 
the  defendants.  In  regard  to  the  oont^ntinn  that 
Highmore,  assuming  he  was  an  independent  con- 
tractor, was  employed  to  carry  out  dangerous  work, 
there  is  no  eviaence  in  support  of  that.  There  was 
no  danger  in  plungfaig  the  lamp  into  the  molten 
metal  unless  the  lamp  was  out  of  order,  ^e  defen- 
dants could  not  forest  e  that  the  contractor's  man 
would  UBO  ti  lamp  with  li  defeutive  Ktkfety- valve.  It 
was  a  mere  casual  or  collateral  pieoe  of  negligenoe, 
for  wbioh  the  defendants  cannot  be  held  retponrible. 

Earl  of  Halsbuby,  L.C. — In  my  opinion  the  judg- 
ment of  the  Divj^nal  Court  is  ertoneons  and  most 
be  revened,  end  ttie  judgmstttof  tiie  depnty  ooontj 

court  judge  rf»Rtorf>d .  It  Eeems  to  me  to  be  clear  upon 
the  evidence  that  th«xe  are  two  distinct  grounds  upoB 
which  the  decision  of  tlie  deputy  county  court  judge 
can  be  supported.  There  was  evidence  to  show  that 
the  work  was  being  done  jointly  by  the  defendanta 
and  the  plumber,  and  the  deputy  oonnty  ooort  jodip 


upon  the  evidenoe  was  justified  in  treating 
as  liable  fur  the  negligent  act  in  quWtioodOBe in  tiw 
joint  execution  of  the  wotks. 

The  other  ground  upon  which  I  think  that  the 
pftipfjflf  i«  entitled  to  succeed  is  that  the  defendanta 
were  Interfering  with  a  public  highway,  tlie  interfw^ 
enoe  being  authorized  by  the  local  rintbonty.  Tho 
defendants  were  executing  certmu  works  on  n,  iugh- 
way,  and  whether  they  were  executing  those  works 
by  themeelTes  or  by  a  oontraotor,  they  bad  a  duty 
imposed  upon  them  to  teke  reasonable  care  that  the 
public  should  be  protected  from  injury  arising 
from  the  negligenoe  of  one  acting  for  them  in  the 
e.v-.'Cu(ion  of  the  works.  In  tlje  present  case  pipes 
had  to  be  soldered,  and  the  deputy  county  court 
judge  found,  bi  eflsct,  that  it  was  a  usual  and  proper 
thing,  and  necessary  fnr  the  woric,  to  have  the  moUen 
metal  at  the  spot  rf '^  iy  f  or  me  on  tbe  Instant,  and 

that  it  \VHS  ei'.gtomary  to  {ilnngo  tVie  henzoHne  lamp 
into  the  molten  metal  in  order  to  get  a  Hare,  and  I 
assume  that  the  defendants  were  familiar  with  this, 
because  they  themselves  did  part  of  the  works.  If 
the  lamp  was  perfect,  the  operation  of  plunging  it  into 
the  moltdn  metal  would  be  harmless.  If,  however, 
tbe  safety  valve  bec  ame  stopped  up,  in  the  ordinary 
course  of  things  the  lamp  must  explode.  Theref ons  n 
performance  was  going  on  which  in  the  ordinary 
oourse  of  things  might  prodnoa  aa  explosion.  Can  it 
be  said  that  the  defendant  company,  which  authoiixed 
this  to  be  done,  whether  they  delegated  the  work 
to  a  contractor  or  not,  were  under  no  obligation  to 
protect  passers  by  from  receiving  injnriat  from  this 
performance?  In  my  opinion  there  was  such  an 
oUigatian  upon  the  defenoaDta,  and  the  appeal  moat 
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be  allaiv«d*  «iid  the  jqdgnMiDt  of  tiie  ootmi^  oourt 
judge  nrast  bo  Teetered. 

,  A.  L.  Smitu,  L.J. — I  am  of  tho  same  opinion,  I 
ftlto  tbiok  that  apon  the  erideuoe  this  work  may  be 
looked  upon  as  the  joint  work  of  the  defendaata  and 
nf  the  plumber.  There  u  also  the  other  ground. 
The  defendants  werp  executing  works  on  a  highway 
which  were  clearly  c  t  sn  h  a  nature  tlmv  iliey  '>*'ere 
likely,  unless  pnx^autions  were  taken,  to  cause  danger 
to  the  pablic  using  the  highway.  To  use  molten 
metal  io  tho  way  in  which  it  w%s  nted  here  was  a 
Ukely  •oofoe  of  minger  to  passers  by.  The  defendants 
dclpgatod  danprr  v.is  work  to  a  contriu  tnr  named 
Highmore,  and  Higbmore's  servant  did  what,  if  the 
lamp  had  been  in  proper  order,  would  have  been  a  usual 
and  iMoanary  thiog  to  do— he  plungod  tho  lamp  ioto  the 
molten  metal,  ana  the  safety  valTe  bring  ont  of  order 
the  lamp  exploded  and  fho  luoltpn  inr'tr^l  w!!-?  ficattored 
about  and  struck  the  plaiulili  mhI  iiijiaud  iiim.  The 
plaintifl  1  r.  i2ght  au  action  to  recover  damage*  for 
personal  injaxiea  caused  by  the  negligence  of  the  man 
who  was  doing  tho  woA.  The  defendants  aot  up  the 
defence  that  toe  man  whose  negligent  aot  caused  the 
injuries  was  in  the  employment  of  the  plumber,  who 
was  an  indep^ni' nt  i  iitrm  to: ,  and  that  therefore 
they  were  not  liable,  ti^peaking  for  myself,  I  think 
that  after  the  decision  of  the  House  of  Lords  in 
Oighe*  r.  Pwdval,  31  W.  B.  726  ;  8  App.  Oaa.  443. 
aA<l  'of  tbe  Vnwj  Oonndl  in  JModb  v.  ChrUtchtHrh 
Finan<f  r',  ,,  MS'it]  A.  C.  48,  if  a  person  executes  on 
a  highwtiy  wurk  likely  io  cause  danger  to  passers  by, 
if  proper  precautious  are  not  taken,  he  can  hardly 
ever  now  escape  liability  by  tMXOg  that  he  employed 
an  independent  contractor  to  oo  toe  work,  because  a 
duty  is  imposed  upon  the  person  who  has  undertaken 
to  execute  the  work  to  see  that  the  person  who 
actually  does  the  work,  wln'tli.T  lie  is  an  itKifjif-Jidi-iit 
contractor  or  not,  takes  reasonable  precautions  to 
protect  tbe  public  from  danger.  I  only  wish  to  add 
one  other  irard.  I  oaonofe  egrae  with  tiie  Siviaional 
Cbort  ibnt  llio  ne^igenoe  beve  ma  n  eaenal  or 
collateral  act  of  negligence. 

YAUorT.\x  WiLUAKB*  IaJm  ograed. 

Appeal  allowed, 

floliaitoffa  foe  tbe  plaintiff,  <7*Mf ,  White,  A  Strong. 
Solifliiorior  «he  defendant,  IF.     L.  Oaku. 


From  Chan.  DiT.  \ 
(Ltndl^,  H.B.,  Jeoue,  P.,  >  July  4. 

and  Bmner,  L.J.)  ) 

Twtxnasauu  TTitBAN  District  Oomion.  «. 

MUNTOX.  (a.) 

Xoeoi  goeemment—Slreti— Plans,  if-c. — Amendment — 

Adj'ournmrnt—Juri>ili't»  II  of  'jn*.iict» — Private  Street 
Work*  Act,  1892  (do  *  dii  I'tct.  c.  u7),  m.  6,  7,  8. 

IFAen  jtuHett  org  a$ked  Io  nmrnd  the  plant,  <{■<-.,  suh- 

Ttiittid  nniifr  the  Privntr  Slrrrt.  ]\'«rlcB  Act,  18!>2.  fc?/ « 
local  authority,  tUey  havt.  under  section  H,  Jiirisdictum 
to  {to  to  without  expreuly  amending  the  original  rtsolu' 
Uim  qf  the  local  authoritif,  and  also  without  diruiing 
fiaiJter  nUieet  to  he  given  to  persons  afftded  who  have 
had  notice  of  the  origimtl  scheme  and  have  not  r/ii-f-n 
notice  of  objection.  An  order  made  in  such  orcum- 
Btancfi,  lit  luring  the  local  authority  tnlithd  to  a  charge 
on  the  properly  of  $uch  pertone  fur  their  proportion  of 
the  rxpeneee,  ii  therefore  valid, 

(a.)  Reported  by  B.  C  lUoKKXzn.  Esq.,  Barricter- 
afe-Law. 


Semble,  though  eeetiou  6  gives  the  j'uetiees  a  ducrtlvm 
in  such  oases  cu  to  adjourning  and  directing  ^trtkir 
notices  to  be  served,  it  is  desirable,  tti  ras^tqf  MuoriaM^ 
that  an  adjoummeut  should  take  /»'ace,  onrf  ti^  afCici 
should  be  givem  to  penom  offttitti  tsAo  ore  nel  tr^rttti 
court, 

Deeitkm  </Stirifaigt  J.  (aateb  j>.  S28)»  •Jbmed. 

Appeal  against  a  deoUon  of  Stirling,  J.  {titi, 
p.  328,  where  the  facts  are  sufficiently  stated). 


B.  Cunningham  Oleih  for  the 
appealed,  referred  to  the  material  eeeticma  of  As 

Prirate  Street  Works  Act,  1R92:  [rhitehurti  t. 
Fnlham  District  Board  of  WorLs,  14  W.  R.  ITT, 
L.  R.  1  Q.  B.,  233  ;  ('(X^-t  v.  \ran.UwoHk  DittHci 
Board  of  Worke,  U  W.  B.  646. 14  a  B.  N.  a  IM; 
Hopkin*  T.  Smethwiek  loatt  Board,  88  W.  1L  4tt, 
24  Q.  B.  D.  712;  and  Jii!i,i»  v.  JKlKep  tf  Oxfmi^ 
28  W.  Ii,  726,  j  App,  CsB.  214. 

Maanorran,  Q.C.,  and  The  Em.  Frank  Bmeerll,  la 

the  r 


LiXDi.EY,  M.R.  I  am  unable  to  take  the  rie* 
which  has  been  contended  for  on  beh«lf  of  tLt 
appellant,  though  I  cannot  help  thinking  thst  it 
would  have  been  much  better  if  the  jaatieas  hef 
thought  tit  to  adjourn  in  order  to  give  notloeto  sU 
persons  who  might  h'-  tf-cted  by  the  ord«^r  whicfc 
tbcy  wore  about  to  make.  The  real  que»tioo  we  bs*e 
to  consider  is  as  to  their  jurisdiction  to  make  thi 
order  without  so  adjoorning  and  giviM  *riH^ 
For  my  part,  I  nel  rery  great  dimonlty  ia 
getting  over  the  construction  of  the  te-cHoc 
which  I  will  read  presently.  I  need  not  fo 
through  the  other  sections  in  detail,  thon^  it  ii 
well  Ui  dealiog  with  thia  matter  to  keep  them  is 
mind.  I  egfoe  entfaely  trifli  Stirfing,  7.,  in 
constmction  he  puts  on  that  part  nf  ^«f-t;'-'n  H  whidi 
says  that  "  the  court  may  quash  in  whole,  or  is 
part,  or  may  amend,  the  resolution,  plans,  sectirnit, 
estimates,  and  provisionai  apportioomeints.  or  any  of 
them,  on  the  application  either  of  any  objector  or  of 
the  urban  authority.  The  court  may  also,  if  it  thtaki 
fit,  adjourn  the  hearing  and  direct  any  further  netiHi 
to  hf  given."  In  t'ni.s  jmrri.jular  case  a  reeolotion  bsd 
been  passed  to  make  up  (if  whole  roa<L  The  preseet 
appellant,  the  defendant  iu  tbe  action,  approved  of 
that,  and  thmforo  did  not  ubieoU  'Dtmt  waa  «bak 
be  wanted.  Somebody  else,  however,  eent  in  m 
objection.  The  case  then  came  before  tbe  jasticia*. 
and  tbe  justice's  amended  the  plans,  Jtc,  in  »ucb  a 
way  as  to  alter  the  scheme  from  a  making  up  of  't' 
whole  road  into  a  making  up  of  only  that  pornoc 
of  the  road  which  was  a  private  tOM.  That  wu 
done  by  the  justices  nnder  the  power  contaiMd 
in  section  8,  which  I  have  just  r»:ad  ;  and  I  harv 
not  the  slightest  doubt  myself  that  they  wer- 
aotiog  within  the  power  which  the  leftislature  hst 
conferred  upon  them.  I  do  not  think  the  langoagt 
of  seoti(m  8.  sub-section  1,  admitaof  any  other  ooa- 
struction.  The  jiutices  had,  I  fUidt,  ample  poww 
to  do  what  th'  V  did.  There  were  present  befcn 
them  the  I'rbaa  Authority  of  Twickenham  on  the  om 
side,  and  the  objector  on  the  other,  and  the  jaallSH 
had  am|de  power  to  ameod  (he  leeolntiaii. 

So  te,  I  tUnk  there  la  no  donbt  at  an.  Btftthai 
comes  this  langimge,  which  seeni'  to  rae  rath«-  more 
difiitiult  to  deal  with.  ' '  Tbe  court  may  aLso.  if  it  thi&k> 
fit,  adjourn  the  bearing;  and  direct  any  further  noCtoes 
to  be  given."  Now,  it  is  the  aaestioo  of  the  practical 
application  of  that  power  ftot  givei  tile  to  tbt 
difficulty  iu  this  case.  It  appeara  to  ms  that  thii 
hiuguaffe,  "  the  ooort  may  lOso,  if  it  thiaka  fit."  da 
what  I  haive  read,  givea  mam  n 
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tben  in  th*  poaitkm,  of  having  to  deoide  in  «acli 
partioidv  me  wlwtlMr  it  ii  tmrnauy  or  proper  to 

adjonrn  and  order  notice  to  be  given  to  persons  uot 
before  the  court.  If  they  think  the  occasion  is  one  ia 
which  they  on^ht  to  tidjoum,  auil  dinTt  notice  to  be 
giveu  to  oertoin  persoiui,  theo  of  course  they  ought  to 
«wt  aooordiDgly.  Bat  if  they  look  into  the  matter, 
and  banog  don*  M»  think  it  ia  a  small  matter,  and 
doM  not  reqnire  that  any  farther  notioei  thould 
be  gi%-on,  tbfy  aro  the  jadgee  of  whether  an  ad- 
journment should  take  place,  or  further  notices 
should  bo  given.  To  construe  th*  Ai  f  otherwise 
would  be  to  deprive  them  of  the  power  of  deciding 
MflllB  matter,  and  it  would  come  to  this,  that  if  thoy 
wera  ""fawg  Mij  ^t«nrtioa  at  all  in  the  * '  reaolutiou, 
plane,  aeotiooe,  eilinietei,  end  ptovtokiMl'  apportion- 
mente,  or  any  of  them  "  (except,  perbi^,  a  merely 
clerical  alteration),  they  mast  aajoum  for  the  purpoee 
of  giving  notices  to  persons  who  may  be  afFected. 
That,  certainly,  is  not  what  the  Act  says.  The  legis- 
lature has.  it  seems  to  me,  entrusted  to  the  court  (that 
at,  to  the  justioee)  a  power  to  say  whether  tho  order  or 
the  Amendment  they  are  making  is  of  such  a  character 
as  to  make  it  proper  thrt  an  adjoomment  ibould  take 
place,  and  notioe  should  be  giTcn.  I  regret  ^uA  here 
the  justices  did  uot  take  tin  i.iti«  view;  but  I 
cannot  help  thinking  that  ^vlm;  hto  asked  to  do 
would  hi-Lve  the  effect  -ji  rr-n].  ti-:  iMopMr:itlve  the 
etattttory  provisions  wluch  I  have  read.  The  appeal, 
ttMrafon^  moat  be  dieminnd. 

jEXrint,  P. — I  agree  with  the  Master  of  the  Bolls. 
My  sympathy  is  entirely  with  the  appellant.   I  think, 
indeed,  that  a  plausible  argument  might  be  presented 
on  that  side.  It  might  be  said  with  sraatplaiuibility  | 
that,  though  it  is  quite  true  tiie  oonrt  waif  quash 
part  or  the  whole  of  the  resolutiocR,  <S:c.,  yet  that  is  | 
subject  to  the  general  principle  that  a  court  cannot  i 
possibly  act  without  hearing  those  who  may  Vj<< 
iiffected  by  their  order,  and  that  if  they  do  so  act 
their  decision  is  itUra  viret  and  wrong.    It  might  | 
pjafffi^jly  he  Qontanded  that  the  enbeegiient  words  are 
not  inteoded  to  out  down  or  abrogate  that  principle, 

and  that  therpfuD^  the  court  wa8  really  unable  to  do  | 
what  11  has  l»ere  done.  That,  as  I  have  said,  is  a 
plausible  argument.  But  I  cannot  give  effect  to  it 
without  putting  upon  section  8  a  construction 
which  I  think  it  will  not  bear.  I  think  the  ttw 
oonstructioa  ie  thia:  As  the  court  was  itt tended  to 
have  power  to  alter  tihe  eoheme,  there  might  be  cases 
ill  which  other  persons  might  be  affsoted,  and  it 
would  be  impossible  for  everybody  who  might 
conceivably  be  affected  to  be  brought  before  the 
court.  The  Act,  therefore,  intended  that  very 
matter,  of  who  should  be  served  with  notice, 
ahonld  be  left  to  the  justioes.  It  may  w«U  be 
fbaft  the  Aet  intended  to  give  to  the  jnsticee  u 
discretion  aa  to  whethw  to  adjooia  and  have  forther 
notices  served.  Therefore  the  whole  loope  of  the 
eiifn  tnu  lit  seems  to  have  been  not  to  cut  down  the 
provisioua  of  section  8,  and  to  confer  a  discretion  as  to 
who  is  to  be  beard.  That  there  is  no  obligation,  no 
duty,  to  hear  anybody,  I  do  not  say  ;  but  I  think  the 
justaoea  were  within  their  right  in  doing  what  they 
did.  I  think  aa  the  Master  of  the  BoUe  thinka,  that 
it  ia  a  great  pity  they  did  not  oome  to  a  diSjntit 
concluaiun;  but  T  tbink,  f'.ir  ihr-  r>--a<'on'?  h«  haS  fpmo, 
that  the  judgment  of  iStiriiug,  J.,  is  right. 

BoMER.  L.  J.— I  agree  in  lUnking  that  Miling.  J., 

ia  right  in  thin  mH:-.  uud  I  do  Bot  dedro  tO  add  any- 
thing to  wh*t  has  bean  said< 

Apptal  dimlmtim 

Solidlon.  Mtmkm  Jk  ihrrU;  tMkm^  OMt,  A 
Bttttton, 


Jane  28,  29. 


From  Chan.  Div.  i 
(Lindlefy,  M.B.,  Jeone,  P..  i 
and  Bigby.  L.J.)  ) 

COWBK  Vt  TftVSFITT  (u.). 

LaniOord  amd  tamut—lMM  Ouutrttctiw—Mittake-^ 
Fdia  demonstratio~-ilK!f*^oii<f'on. 

T/>e  doctrine  of  fidsa  deinonstrutio  m  "»i/y  aj'pli«l 
where  a  description  inttiligible  at  a  wholt  it  rendered 
unintMigiite  a  part.  »n  that  riiminating  fart 
the  whole  is  renderti  talefiiVtUe. 

By  an  undtrleaa*  room  ««  tht  mmid/bior  ttf  Nim.  18 
tin-l  M,  Old  Ihind-itreet  were  demift  f<.  p^i'ntiff, 
"  Un^etUtr  with  free  tngre*»  and  egr'.m  for  (ht  Uu't,  her 
tervants  andciutomert,  throi'ijh  the  ;  r  <i%diMunge$ 
of  No.  13  to  andfnm  the  demised  room»  "  There  was 
a  ttaircate  in  No.  14,  iwl  tft  No.  13  ffters  IMM  on/jf  a 
lift,  and  M$tairaM. 

Held,  that  a$  Oe  njeetion  of  tht  words  "  t>/  No.  IS »' 
would  uot  leave  a  description  applicable  to  the  statrrase  in 
No.  U,  the  doctrine  of  fnlaa  demonstratio  did  ttel 
apply;  but  that  it  n'us  iiir  intint.oo  (f  the  parties  that 
the  plainUjf  should  have  access  over  the  ttaircoH  in  No. 
14,  andlSai  a$  undn^m  OoM  U  r«c(f)M  oeoord- 

'"^^'sioa  c/  BooMr,  J ,  m(s  p.  SB,  ajgirmed  en  Mis 

>]ri>Htid. 

This  was  an  appeal  from  a  deotston  of  Romer,  J. 
(reported  attte,  p.  29). 

Tbe  facts  may  be  shortly  stated  a*  fuUawa :  The 
p'aiotiff  carried  on  the  business  of  ladiee*  lea-rooniB 

and  a  ladies'  club.  The  defru  i  uir  was  owuer  for 
a  term  of  jeace  of  the  prcmiaes  1^1  aud  1-4,  Old  Bond- 
stieet,  and  by  an  underlease  of  the  2'lth  of  December. 
1895,  four  raoow  on  the  seoond  floor  of  Not.  13  and 
1-1.  and  one  room  on  the  third  floor  ol  No.  14,  '*>to- 
^ctLcr  with  free  ingrets  and  egrese  for  the  l«Mee»  Iwr 
servants  and  customers  through  the  stdroeee  end 
pastages  of  No.  13  aforesaid,  to  and  from  the 
premises  hereby  demised  on  the  ixniond  floor  of  the 
said  premises,  Nos.  13  and  14  aforesaid.'*  Tht  re  waa 
no  staircase  in  No.  13  leading  directly  to  the  demised 
premises,  the  only  staircase  which  gave  such  access 
having  been  pulled  down  when  ths  lift  was  made  in 
18!«3.  There  was  a  staircase  in  Nb.  14.  whioh  was 
.  I  t.  rt  1  through  the  defeudauta'  shop.  The  defendant 
declined  to  allow  the  plaintiff  to  use  this  staircase 
except  in  the  caae  of  tire  or  ithi-r  emi-rgi  ii;  y,  ai;  ! 
insisted  that  she  and  her  cmtouLcra  must  gain  access 
to  the  demised  premises  by  means  of  the  lift  iu  No. 
13.  It  was  adoiittod  that  the  tafsrenflo  to  the  stair- 
case in  the  underleese  wee  not  In  aoooidance  with  the 
facts,  and  had  1  <  n  inserted  in  this  form  by  mistake* 

The  plaintiff  ualv.  1  for  a  declaration  that  she  waa 
entitled  on  the  tr-.if:  i  nn'ru.  t ioti  tlm  anaiTleiso  to 
a  right  of  access  to  the  demised  premiaes  by  the  stair- 
case in  No.  14.  , 

Bomer,  J.,  held  that  the  words  "  of  No.  13  "  might 
1m>  rejected  as  se  yfalHi  dnnoaiiraMs.  and  thai  a  ridil 
of  access  over  the  statrcate  in  Hp.  14  pSSSSd  lo  m 
plaintiff  by  the  tinderleAPe. 

The  datttadant  appealed. 

Lfi'ett,  Q.C.,  and  J.  U  P.r'«l-'-,  for  the  appellant — 
There  is  no  instance  whero  the  doctrine  of  falm 
demouKtrati't  has  been  applied,  *>xi.>>p^  whoro  the  mis- 
description has  come  at  the  pnd.  What  the  learned 
judge  has  really  done  is  to  rectify  the  deed. 

Th«>y  refmed  to  Wri^esley  V.  AdnmSt  1  Plowd.  191 
Sheppard's  Hooobstone.  pt.  2.  p.  241;  DosA,^mSthv» 
OoIfeiMy,  A  B.  ft  Ad.  43. 

(tt.)~B«partad  1>7  ^-  ^  >^tti  t  r^o,  Biq.;  Bankter- 

al-Luw. 
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^tSw  xMpondttit  In  |Miimiii> 

Ltvril,  Q.C.,  replied.  (Eiu]i>.  L.J.»  rafand  to 
Chatnberlai'ne  T.  Turner,  Cro.  Cha*.  129). 

June  29.— Ldtdley,  M.R  ,  referred  to  the  facUaud 
the  evidence  of  the  parties  m  to  whatmt  agreed  about 
tlis  pkintiff'a  useof  tlieb«diittinM0b«na<wBtina«d: 
The  real  •greemant  T  Iwve  no  doobt  wm  tint  the 

plftintiff  was  to  have  the  usn  of  the  lift  and  also  the 
staircase  more  or  leas.  It  was  not  tliought  at  the 
time  that  that  would  be  a  matter  of  importsnoe,  but 
DOW  that  the  pUintifTB  buineM  hsM  dtraloMd  and 
become  larger,  her  me  ol  the  ttainiaee  ii  •  mOMaoe. 

'  HiB  lordship  then  referred  to  the  provisions  of 
the  lease  and  referred  to  the  mistake  in  the  plan 
which  had  caused  the  blunder  in  the  lea-^>\  and  con- 
tinue i  :]  There  being  thia  blunder,  what  ia  to  be 
done  P  It  ia  aaid  that  by  a  mode  of  oooatruction 
we  oonld  come  to  the  oopolnrifm  that  ae  the 
right  of  passage  through  No.  13  ki  iiMippliaaUe  to 
the  building  m  it  actually  existed,  it  mnat  follow, 
aooording  bo  the  doctrine  of  falaa  demonttratio,  that 
it  mast  oe  applied  to  the  ataircaae  of  No.  14.  I  do 
not  Imow  that  the  dootiioe  ie  e^ltUoeble  where  the 
eonrten  lee  whet  it  ii  thet  flie  pertiee  Teally  did 
mean  by  the  r!ocnn'.ent  in  question. 

I  must,  howevtr,  protest  against  the  wtty  ni  which 
the  doctrine  was  stated  by  counsel  for  the  appellant, 
that  the  maxim  /aim  drmvnstraiio  >tou  tuxxt  only 
eppliea  where  there  ia  aome  incorrect  desoripUon  at 
the  end  of  the  aentenoe.  Thatia  wittling  it  away  and 
making  it  ridiculous.  It  is  a  misapprehension.  I 
do  not  til  i  ,v  {liiit  tfji?  principle  can  be  better  put 
than  it  is  in  Jarmaa  on  Wills  {5th  ed.,  v6L  1,  p.  742), 
where  it  is  aaid  the  rule  means  "  that  where  the 
de8ori|itioii  u  made  up  of  more  than  of  part,  and  one 
part'ie  true  hat  tiie  other  false,  then,  if  the  part 
which  is  true  rlPHLribe  the  subject  with  sufficifnt  legal 
certainty,  the  untrue  part  will  be  rejected  and  will 
not  vitiate  the  devise."  The  cbaracteriatic  of  cases 
within  the  role  ie  that  the  description  so  far  as  it  is 
falee  eppliae  to  no  subject  at  all,  and  sa  far  as  it  is 
true  applies  to  one  only.  Thus  in  Day  v.  Tr{</.  1  P. 
Wma.  286,  where  one  devised  all  his  freehold  houses 
in  Alderagate-str*  •  f ,  T  ndi  n  luiv  ng.  in  fact,  only 
leaiehold  houses  there,  it  woa  held  that  the  word 
"freehold**  should  rather  be  rejected  than  the  will 
be  wholly  nM*  and  that  the  leaieahold  hooaee  abonld 
pass. 

To  limit  that  doctrine  in  the  way  that  coiinni  1 
suggested  is  to  deprive  it  of  half  its  merit.  It  is  a 
rule  of  good  sense.  If  the  language  is  clear,  but 
does  not  fit  beoaaae  of  some  words  which  have  been 
inaertod,  if  you  oen  reject  the  part  that  makea  it 
inapplicable  yon  do  reject  it  ,  T  nhould  therefore  have 
some  difficultj-  in  coming  to  the  conolunon  that  the 
plaiutifT  was  entitled  to  the  use  of  this  staircase  on  the 
construction  of  the  lease.  But  on  the  qneetiou  of 
reetiAoation  I  see  no  difficulty  whatever*  On  the 
evidence  I  think  the  learned  judge  was  quite  right 
when  onc«  the  fact  is  ascertained  that  it  was  intended 
that  the  j>lHivtitT  '-hijuM  Imv.'  iii^m.^hs  tn  her  rooms  by 
a  staircase,  and  it  ia  found  that  there  ia  only  a  stair- 
case in  one  hooee.  The  judge  was  right,  but  the  order 
ahonid  be  amaoded  by  adding  the  wozd  "haok" 
before  ataircaae,"  aa  everyone  agraea  that  it 
waR  the  back  staircase  she  was  to  use.  With  thhit 
addition  to  the  order  the  appeal  will  be  dismissed 
witbeoali. 

Sir  F.  Jeunk. — I  agree  with  the  judgment  tiiat  has 
been  delivered.  For  aome  time  I  thought  that  the  doo- 
trtoe  of  ./bin  4emeiulndio  might  be  applied  here.  The 
learned  judge  below  proposed  to  apply  it  by  striking 
out  the  words  "  No.  13  "  as  being  a  mere /cUra  demoti' 


ttratio,  but  I  do  not  think  that  the  prinotple  appliM.  | 
I  dottht  irtiether  the  words  "  staitoaae  uta  paaasgsa" 
area  tiifltflianayoleardeaoriptaooof  ahaA  atairesw, 

for  there  are  two  staircaer?  in  No.  14,  a  htck  and  * 
front.    I  think  if  the  principle  is  to  be  applied  at  all, 
the  words  "  No.  1.'3  "  would  have  to  be  stnick  oat  all 
through,  also  as  regards  the  paaaages  of  No,  IS  :  but 
when  one  considers  that,  as  tne  Master  of  tho  Bafli 
has  pointed  out,  the  real  mistake  was  that  it  was  np- 
poeed  that  there  was  a  staircase  in  No.  13,  I  think  ! 
one  sees  thui  it  in  uotreally  a  case  oit       .■  :n<,.-tt'--i'- 
at  all,  but  the  clear  words  of  the  lease  apply  to  some- 
thing which  is  noD  existent,  so  that  the  piincipls 
camiot  be  invoked  in  aid  of  the  oonatcootion  of  this  i 
lease.  I  agree,  however,  that  tiie  doctrine  ia  not  to 
bt   rut  down  as  was  suggested  b^  conn»e!  for  the 
appellant    by   saying   uiat    it   is  to  be  lumsad 
to  cases  where  the  false  part  of  the  descriptioa  ^ 
follows  the  true.     Thafc  is  perfectly  senseissa, 
and  weald  eat  down  what  ia  a  rational  and  neef  ol  eaaea 
of  constrnction.    Loa^-iii^  that  aaade,  there  ia  no 
difficulty  m  rcctifyuig  t'ac  lease.    To  my  mind  it  ii 
ol 'Hr  that  it  wa«  uwicf,'  to  a  mistake  of  all  parties  • 
that  these  words  were  inserted.   It  waa  intendad  th^ 
the  plaintiff  should  have  the  use  of  tiie  beck  ataisa 
without  limit.   The  extent  of  her  use  was  left  to  the 
good  sense  and  y  rnp.^r  feeling  of  the  plaintifl.  He 

doubt  the  f1*-.f,'nrlnnt  thought  th:it  it  would  not  1- 
mnch  used,  and  in  conyersation  something  to  that 
effect  was  said,  bat  the  real  intention  was  that  there 
should  he  agreaa  and  ingraaa  by  tibMaa  ataiia  to  No. 
13.  trader  tbeeeeinniBataiioea  thve  la  iiodiSealtv 
in  rectifying  thp  lease  as  the  Master  of  the  KoIj 
suggested,  so  aa  to  show  that  the  ingrese  and  ogrw 
is  to  Im  by  the  back  ataira. 

ElOBY,  L.J. — I  entin-ly  agree  as  to  /al'a  -fgrnoH- 
ttratio;  one  can  see  pWuly  what  the  leu»e  means  on 
itsconstrn  ti.  D.  It  means  that  the  plaintiif  is  to  hAv> 
access  by  the  stairs  which  have  been  referred  to.  ^Hii 
lordship  referred  to  the  mistake  in  the  plant  aal 
commented  on  the  fact  that  none  of  the  penooe  who 
knew  the  premises,  and  who  most  have  known  that 
no  stairciisr  r\i-t('f!  it)  No.  lo,  lOTiTecte*!  the  plan. 
He  observed  that  the  mistake  was  on  both  udee,  and 
continued  :2  I  will  only  add  on  this  pa»t  of  the  oaae 
that  I  altogether  rejeot  the  argument,  as  inf  loaswad 
brothera  have  done,  diat  in  applying  the  deelihae  Of 
falsa  (hmunatratiu  it  is  material  in  what  part  of  tt« 
sentence  the  falm  demomtratio  is  found.  That  w 
be  redutiug  a  very  useful  rule  to  a  mere  tHchnicaltty. 
whereas  it  is  in  fact  a  very  substaatial  queauoD.  [Hi* 
lordship  then  referred  to  the  evidence  on  the  qaestiaa 
of  rectification,  and  agreed  to  the  order  being  made 
in  the  form  indicated  by  the  Mastw  of  the  Rolls.] 

Appeal  dinmitttd, 

.Solicitor  for  the  appaUant,  If".  H.  UerherL 
Solicitor  for  the  pldntifl;  W.SitHmMtiiu 


From  Chan.  Div.  i 
(Liudley,  M.R.,  Jeune,  P.,  JoM  S8. 

and  Kigby,  L.J.)  ) 

Friary,  HotaoTD,  ft  Oo.  v.  Sanaxxon.  (a.) 

Landlord  and  tenant — Leate — Option  to  punXatf  /rrr~ 
/told—Squitablt  a$tignm — Waiwtr  mtica  ^  ainim 
of  option. 

Held,  by  Bomer,  J.  (ante,  p.  93).  that  an  f^niiabtf 
tuttgntit     the  Itgal  oumer  ^ a  least  is  iw<  «•  "««a^ ** 

(a.)  Beported  by  J.  T  STraLnrd,  Hanialw 

at-Law. 
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StOK£  PA&ISn  COCKCIL  ti.  PillOB. 


HiQU  Court. 


tvitht'n  fhf  meaning  of  a  covenant  therein  giving  a  right 
of  prc-tnipiion  of  the  freehold  to  the  leuee.  Aw  eixectttort, 
ftfimiuittratore,  or  "  atgigtis"  :  itml,  thfrefore.  Unit  the 
piatHtifft  Of  $iteh  amgnee,  icas  not  mtitled  in  equitif,  ub 
0gaintt  ilk  Itmr  or  M»  tutigtUt  to  t^foru  tmek  right  of 
pre-emption. 

Cox  V,  BiBhop.  3  IV.  R.  437.  ^  DeO.M,AO.  815, 

Wiluh  r.  LouBdalc,  31  If.  R.  109,  21  Ch.  D.  9, 
dittinyitithitd» 

Held,  on  appeidt  <Aat,  upon  the  /(Kt$,  the  d^endant 
{an  aseignet  of  the  ZsMor)  imi  waivid  hi$  right  io  receii-e 
i.Ui'-'-  of di'  pl'itnUff^s  I'jtfioii  til  jiiirrhaie  the  freehold, 
uu'l,  there/ore,  waa  precluded  from  taking  the  olyection 
tM  the  plaitaiff  wa»  tut  ortttM  to  txtrmtt  th*  r^it  of 
jif^ttnfiticn. 

Dteuim  of  BoaiMr,  J.  (Mito^    93),  rev0ntd» 


Stoke  PARtsn  CorNriL  v.  Prick,  {a.) 

Looal  govtrnment  -Farith  council^Jtigld  to  sue— Main 
road»-~Loeal  Chmmmmt  Ad,  18M  (66  at  57  Vid.  c 

'."J),  ss.  8,  11.  25. 

A  parish  coumit  cannot  sue  for  on  oh$trwti(in  tu  a 
■rdl  situate  on  a  nutin  rootf,  from  which  the  inhabitante 
tkum  to  kik$  water,  at  main  raadt  «m  iiMfed  m  the 
^Mriet  eouneil  under  etOim  95  of  the  Lvetd  Qouemmmt 

Act,  1894,  iiH'l  i/thr  ri'jht  i%  a  puhHe  out,  the  AttontS' 
General  mutt  be  Joined  as  piaintijf. 

Aolaoa  byflis  BMiAOouiflilof  Sfcoke,  in  the  coanty 
of  Kent,  claiccirifc  ft  declaration  that  the  inhahitanta 
of  Stoke  were  entitled  to  the  me  of  »  certain  spring 
or  well,  and  for  an  injunctiou  to  restrain  rh,  Infeudant 
from  Uocking  up  the  phuntifE*'  pump  and  from  in- 
t«rtariog  and  blocking  np  the  stream. 

The  counoU  by  their  statement  of  daim  mwirtnil  that 
by  section  8,  sub-section  1  {e),  of  the  Looal  Gown- 
mentAot,  I'^  'i,  it  Li+a  i>o\v(  r  to  utilize  any  spring  or 
well  in  the  parish,  aud  that  on  tbt'  main  road  from 
Upper  Stoke  to  Middle  Stoke  theru  was  a  spring  or 
wall,  aad  that  9Uh»  bgr  (1)  •  lost  grant,  (2)  enjoy- 
meot  from  tinw  immemoml,  or  (3)  ei<joyment  for 
twenty  years  tho  inha'bitants  of  Stoae  were  entitled  to 
the  use  of  such  spring  or  well.  'ITie  defendant  by  bis 
defence  denied  the  alleged  user  of  tha  stream  cr  well, 
and  said  that  there  was  prior  to  WM  a  deprestion  in 
hit  land  tn  which  water  ooDfVted,  but  that  in  that 
year  bo  har!  fill.  ,^  up  the  depresdoD.  In  1894  the 
plainuii  council  wrongfully  made  a  hole  In  the 
defendant  H  Itnid,  and  m  l>n7  i  ut  up  a  pump,  and 
that  the  defendant  rotnoved  part  of  the  pump  and 
filed  it  up  with  oement  in  order  to  assort  his  right. 
The  defendant  iurtbflr  pleaded  th«t  the  daim  made 
by  the  parish  oonncH  was  for  a  XMlblio  right,  and  that 
au  action  only  lay  at  th  n  suit  of  the  Attorney - 
General,  and  coontWTolaimed  for  a  declaration  that 
th*  parish  oonncil  had  HO  light  to  mrfntaiii  •  pomp 
vpon  his  land. 

Morion  Smith,  for  the  defendant,  having  taken  the 
objection  that  thi>  plaintiffs  had  no  light  to  IM  without 
joining  the  Attorney-General, 

BufkmdtUr,  for  the  plaintifis,  argued  that  a  right  to 

take  water  waa  a  profit  d  prendre  not  au  easement 
{Manning  ▼.  Watdale,  5  Ad.  &  E.  758  ;  Race  Wnrd, 

(a.)  BepOKted  bgr      Suabk,  Esq.,  Bacriater-at- 

Law. 


3  W.  R.  240.  4  E.  ft  B.  702),  and  that  a  well  ntnata 
on  private  land  was  a  public  woU :  Smith  ▼.  ArMbM, 
6  A]  J  .  CrtH.  4R9.  28  W.  R.  Dig.  136.  Under  section 
8.  sub-section  1  (e),  of  the  Local  Government  Act, 
1 694,  the  plafaittfli  h*Te  power  to  utiUze  the  well,  and 
thatinqgjMi  powortonu  to  an  obatrootioii,  and  the 
pariah  oovneu  moat  ha  alila  to  ado  on  bdialf  of  ua 
inhabitants. 

Morton  Smith. — What  is  claimed  here  is  a  public 
right,  and  the  plainti£b  have  no  right  to  sne  on  behalf 
ot  the  public ;  the  Attorney-General  must  fluko 
such  a  claim  :  Vestry  of  Bermondtey  ihoum.  14 
W.  R.  213,  L.  R.  1  Eq.  '204  ;  WaUasnj  Local 
lUxird  V.  dracty,  3(5  Gh.  D.  59^;  TUtfuhavi  Dh- 
Irirt  C'>utiril  v.  ]\'iUiam»OH  tt  Son$,  44  W.  11.  (JTf), 
[1886]  2  Q.  B.  363.  The  wall  ia  not  Teated  in  the 
pariah  oooiieQ,  avan  on  ita  own  ahowiog.  Main  roads 
are  vested  in  the  county  council,  and  this  is  a  main 
road.  Section  25  of  the  Local  Goveramp>nt  Act, 
1894,  vests  in  the  district  oooucil  all  duties  ui  1  r  the 
FbbUc  Health  Act  formerly  vested  in  the  guHrdiana. 
The  remwly  of  the  plaintiffs  would  be  to  appeal  to  the 
county  council  under  section  16  of  the  Act  of  189^ 
The  parish  council  is  a  body  with  limited  powen  and 
cannot  incur  expenses  beyond  tl  reojiH  ni  r-  m  the  pound 
without  Uxe  sanction  of  a  parish  nieeting,  or  more 
than  aixpooce  in  tha  pound  witbout  the  approval  of 
the  county  council :  section  1 1  of  the  Act  of  1894. 

Buckmoiier,  in  reply. — Th«'  j  laintiifs  are  not  asserting 
a  public  right,  but  only  a  right  on  behalf  of  theinhabit- 
auta  <A  tiio  puiah  to  take  water.  Veetry  of  Bermondtey 
V.  Brown  doaa  not  apply,  as  a  parish  may  have  a  right 
to  take  water  although  it  cannot  have  a  right  of  way. 
They  claim  a  right  for  a  limited  body  of  persons  and 
not  a  right  for  tibe  public.  The  caeen  -.vlifT''  ll]«> 
Attorney-General  haa  had  to  be  a  party  have  ail  been 
caaea  of  a  puUio  nniaanoa;  hara  tha  plainliflb  hava 
suffered  special  damage  to  tlifir  pnmp. 

Cabell,  amicua  curioe,  referred  to  Ellis  v.  Duke  of 
Bedford,  [IMB]  1  Oh.  494. 

Morti  s  uth,  haifiog  alaafead  not  to  pveaa  hia 
counterciaiui , 

North,  J.,  aaid:  If  the  defandaiit  had  persistad 
ill  l  is  counten  lHiiii  I  most  have  heard  the  evidence, 
but  as  it  is  I  think  that  the  preliminary  objection 
is   good.      I  cannot  see  that  the  parish  council 
haa  tha  right  it  olaima  under  the  Local  Govern" 
mant  Act,  Id94.    Tha  pariah  oonnoil  might  bava 
acquired  the  right  by  payment  of  a  anall  ^anm, 
thirty  Bhillingi>  hcm^  the  amount  asked,  hut  it  did 
not  think  fit  to  «!  '         I  cannot  see  that  iLe  Art 
confers  upon  it  any  right  to  sue  on  behalf  of  a  number 
of  peraooa.   The  case  of  the  pariah  council  is  that  the 
well  is  part  of  a  strip  of  land  fonniiijg  part  of  ihn 
high  way.   If  its  case  is  right,  tha  adl  ia  Taatad  in  tJio 
district  council  uiirler  the  Act  of  T^'^i,  by  which 
additional  powers  are  given  to  pansh  counoUs.  The 
parish  coundl  under  that  section  can  uae  the  well  so 
aa  not  to  interfere  with  any  ooipomtiou  or  person,  but 
I  see  nothing  giving  it  the  right  to  aoe  the  owner  of 
the  well.    It  baa  teen  held  thnt  s«;tion  107  of  tlia 
Public  Health  Act,  1875,  v/hicn  la  in  much  wider 
terms,  does  not  give   power   to  take  proceedings 
without  nir^'"g  uie   Attorney  -  General  a  party. 
Wallasey   Local  Board        Oracey   and  TaMsnAMll 
District  Counrif  v.    Willitvr.aon  tfc  Son   were  mofih 
stronger  cases  th»n  ili.-  jireseut.    I  am  assuming  that 
fhn  fiuts  are  aa  Btnii  I  by  tho  plaintiffs.    The  action 
will  be  diamisaed  with  coats  ;  the  oounierdaim  will  be 
diamiaaed  witiiout  eoata. 

^oMcUon,  LtiHs  Birdseye,  for  Basset  .f-  r.owhir, 
Booheategr;  JMlman  «t'  tntchard,  lor  Haywood  «t 
Smith,  BodMiter. 
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Gban.  Dir.  ) 
Stirliog,  J.  j 

In  re  LaOT* 

BOTJO.  ThKATRICAL  PUKD  AMOCIATIOX  v.  KyDI).  {'J.) 

Limitation,  Statuta  of— Will— Char itabie  gi/t—Fret- 
holdt  and  Imteholdt— Charitable  Uaa  Act,  1735  (9 
Ota,  2,  c.  tie,}— Charge  annuitiet  —  No  trual  fur 
paifnmt-'E(etcvior  —  Po$$et»ion  fty  eiettMkt — Seal 
P^iptrfy  Limitation  Ad,  1874  (37  .*  38  Viet.  c.  57)— 
EcemiUm  Ad,  1880  (11  Geo.  i  S  1  tt'Ul,  4,  e.  40) 
—  Law  uf  Property  Aumdmtat  Act,  1600  (28  A  M 
VkL  c.  38),  s.  13. 

7^  Aoyal  r&mfHW  JWiUMdWlMfta  dlonYy. 
SpOlar  V.  MimdA,  18  IT.  Jt  00,  »  Oil.  P.  IMd. 

txrridor  {«  not  nganlni  at  on  aqW'iBW  tmtUt  of 
residue  uuditpoted  of  hy  ihr  n  ill. 

A  testator,  who  dii^l  in  1S73,  gave  real  and  impure 
pertomU  mrmtrtu  to  tU  trurite*  ^f  the  Boyal  Omeral 
Timtriettt  Am4.  eAoiyvd  wUh  miain  amiuttto,  and 
tgpptinted  an  <ee«eu(or,  who  entered  into  possession  and 
ttstiMd  the  income  of  the  property  ott  behalf  of  the 
tnutoes  of  the  fund  for  nearly  twrnty  ymrs. 

Hdd,  that  the  clainia  of  the  heir  ami  next-of-kin  were 
hatred. 

Salter  v.  Ckvaoa^,  1  Dr.  &  iFoj.  668.  ami  Fctrick 
V.  Simpsoii,  24  B.  2>.  128,  38  W.  B.  Dig.  118,  dis- 
iinguished. 

Origioatiog  ■ 

ThozoM  Hailea  Laor,  who  formerly  carried  on 
business  as  a  tlieateuHU  bootaallMr  at  88,  fitnnd,  by 
hia  wiU  dated  tiM  2801  of  Inril,  1878,  nade  the 
fbUowiog  bequest:  "I  bequeath  all  my  property  of 
•fwy  desoriptioo,  excepting  only  tho  Jegacios  here- 
after named,  to  the  tnuteea  of  tbo  Roy&l  General 
TbeatrioiJ  Pond,  of  ■which  I  am  now  a  director,  the 
capital  and  total  sum  of  which  property  is  to  be  pre- 
Mrred  intact  tinder  the  name  of  '  The  L»ot  Be^aact,' 
but  CIm  interMt,  profits,  and  rentals  of  whtcib,iB  to  ba 
tiM  pwpwty  of  the  said  Boyal  General  Theatrical 
Vana,  to  be  used  and  disposed  of  accordinR^  to  the 
rules  of  tlio  said  fund  for  itn  >i'-;nefit  and  r.intiuaance  ; 
but,  shouid  the  said  Royal  lienoral  Theatrical  Fond 
be  dissolved  or  seriously  diverted  from  its  present 
charitable  ponKxe,  then  the  said  capital  stun  and 
nopartgrfoniiuvthe  'Laoy  Bequest 'aforemid  shall 
■■BBMi  tlie  property  of  the  trustees  of  the  Oharing 
Onm  Hbspitd,  the  Interest  and  prodnoe  to  be  used 
by  them  for  the  n-onf^  of  the  said  hosjii'ft;  fLe  principal 
remaining  intact  aa  before  stated;  H.ud,  iu  the  event 
of  tbi  liLUfjoIution  or  removal  to  a  distance  of  the  said 
Oharing  Crow  Hospital,  the  aboTe-named  '  Lacy 
Bequest '  is  to  revert  to  tiio  public  hospital  nearest  to 
8B(  Strand,  oadar  th«  wme  conditions,  advaatages, 
•nd  liiUlKiw  u  above  stated,  and  subject  to  hSng 

forfritrii  by  a  siuiilar  c  iuae  if  renjoval  or  dissolution 
in  fiivour  of  iiny  Gtlier  ti  jspiuil  that  may  exist  being 
the  nearest  r*.       StrLLmi  ^is  aforesaid." 

The  will  also  contain eii  an  account  of  the  items 
which  cunstitutid  fAst  was  described  as  "property 
left  for  the  abovMMMd  '  Lacy  Bequest'  ohaxgeable 
to  titta  henSntStte  beqoeats.  legacies,  and  aaamties," 
and  included  both  fropho!  I  and  leasehold  estates. 
The  testator  appointed  Mr.  Samuel  Kydd,  of  7, 
f^'  r  u  aut  H-iini,  Flset-street,  to  be  one  of  his  executors, 
and  bequeathed  to  him,  as  a  oompensation  for  the 
trouble  thus  entailed,  £250.  He  then  appointed 
amotbtr  executor,  and  beqnMitiMd  to  lum  £100  and 
taoh  naauscripts  as  might  oo  dtriimblo  to  onabla  him 
to  aOH^Iiale  a  propoaad  pdUioatioD,  and  after  ezpress- 

(a.)  Bflporiad  by  J.  F.  IsiLor,  Biq.,  Barrf«tnr-*t- 


log  a  desire  that  the  money  standing  to  his  acoouiit 
with  his  bankers  should  be  used  for  tiie  liquidstioo  of 
a^y  lawful  daioia  tg»»»^  lum,  he  proceeded  ss  fol> 
lout:  "Ibal  all  liia  above  is  to  be  as  aforesaid  the 
proparty  in  trust  for  tbo  aforaasiil  Boyal  Oeneral 
Theatrical  Fund  and  to  be  mbjeet  to  the  foUowing 
legacies,  bequests,  and  gifts."  Ete  then  gave  some 
pecuniarj'  legacies  and  annoiti^,  and  oodcladed,  "the 
la^t  two  annuities  to  be  a  charge  upOB  mf  fMSiloM 
premises  11  and  13,  Oarrick-street." 

Tlietaatator  died  the  1st  of  August.  1673,  and  bii 
will  WM  proved  on  the  30th  of  Avgot,  1878.  bf 
flamnsi  Kydd  alone,  the  other  executor  naiDod  hswbtir 
renounced  probata. 

The  t««tator  had  b«:*n  married  and  had  issue  on? 
duly —namely,  a  son  Thomas  Lacy,  who 
survived  him  and  oooseqaentiy  became  his  hetr-st- 
law  and  sole  next-of-kin. 

Thonas  Imof,  wbo  w«a  oi  sonsd  aind  at  the  tims 
of  Ins  faftsT^s  death,  £ed  in  a  lonatic  asylum  at 
Prest>vi(h,  Lancashire,  on  the  oth  of  July,  1*<35, 
without  leaving  issue  and  without  having  made  an^ 
claim  to  any  pvt  of  Hm  pnip«t]r  diOMtd  h« 
father's  will. 

On  the  2nd  of  December,  1875,  Sasnul  Kydd 
executed  »  doooment  nndar  asal  by  irinoh  he  agned 
among  ottiar  tfatogs,  that  no  part  of  the  prop«rtr. 

funds  or  income  of  the  estate  belnngT^t!  to  ai.i 
admitted  that  the  whole  of  the  fiujis,  shares,  and 
moneys  tljcn  at  (  uMy  Bank  standing  in  the  l>ooki 
of  the  bank  in  his  name  were  solely  the  property  of 
the  trustees  of  the  fund. 

Samuel  Kydd  entand  mto  wmmum  of  tlia  1 
hold  and  koadiold  eatatet  of  tho  twtator. 
leases  and  entered  into  agreements  for  leases  of  them, 
describing  himself  on  some  of  these  docviments  ss 
acting  for  nr.^l  .-  n  '(i.;-half  of  the  tri.st.--'H  1-f  the  Hoysl 
Theatrical  Fund,  and  on  others  an  tnistee  of  the  L»cy 
Bequest  under  the  will  of  Thomas  Lacy.  He  reoeived 
all  the  income  of  the  real  and  personal  estate  of  the 
taitator,  and  after  paying  all  outgoings  (including  the 
aonoitaes  given  by  the  will)  pdd  ue  anxplns  mto 
Messrs.  Contts'  Bank  to  an  account  ratitied  "Mr. 
Samuel  Kydi!."'  Hi'  fi-Min  timn  f>:  tii:i'-  arow  sum* 
ont  of  the  baiik  aud  invented  tlieiii  iu  liis  own  nainn. 
In  July,  18'J1,  Kydd,  with  the  acquiescence  of  the 
trustees  of  the  Huyal  Theatrical  Fund,  transferreii 
these  investments  and  the  balance  at  the  bankers'  into 
tbo  name  of  himsallaodMr.  Laonolddo  Itotbaehild; 
and  subsequently  the  fnoomo  of  tfia  teatatoir'ii  swl  and 

persoaal  estate  was  drn'^  with  in  a  way  sioular  totbst 
pursued  when  Sanmei  KydJa  t<  d  alone. 

.Samuel  Kydd  died  on  the  l^K'  of  December, 
After  his  death  the  income  of  the  real  and  personal 
estate  of  the  testator  and  of  the  investments  was 
received  Inr  |fr.  Ho^Ma,  the  olarfc  of  Jfr.  ^pdd,  and 
paid  into  Ooatts*  Bank  to  the  aoooant  of  **  Sattwl 

Kydd,  deceased,  and  T.f'oj.nM  T:nfh-^. 

Tho  simimonN  wiia  ttik^'u  out  li_v  tlif  lliiytil  nrri.! 
Theatrii'al  AM.-<iju,iiiU' ti  ainl  it.s  jirL-.^i-r.f  tt-i)-<teea 

against  the  legal  personal  represeut&Uves  of  Samuel 
Kydd,  Mr.  Leopold  de  Bothschild,  and  tikO  ~  ' 
Cross  Hospital,  lor  the  dirtiiimrinatifin,  aaoiw  < 
things,  of  the  qneatioiM  wbelhflr  tiie  plaintifli 
devisees  and  residuary  If  gatees  of  tho  testator's  real 
and  personal  estate  (subject  to  the  two  annuiti** 
tlji  rein  mentioned)  nlir*oIi ilely  iiiinonditioijiiliv  with 
gitts  over,  and  a  declaration  of  the  plaintiff's  rights 
accordingly,  and  how  the  testatat'e  m1 
estate  might  be  dealt  with. 

On  the  26tb  of  February,  1896.  an  order  < 
directing  that  inquiries  should  be  made  as  t-o  the 
heir-at>Taw  and  next-of-kin  of  the  (etitntor,  and  that 
the  rest  of  the  sumtuc  n^  siujuld  staijJ  ./v-  r,  Ctrlifi- 

cates  were  made  by  the  Master  to  the  «&ct  that 
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Thonxiw;  Lacy  was  thf  testfttor's  Leir-at-law  and  Mle 
n«xt-o(-kiu  iitt  thfc  time  of  the  testator's  death,  bat  it 
had  not  b«on  aaoertain«d  in  whom  hia  interest  had 
become  vested.  JowtliaQ  fetter  had,  however, 
fcaooiBe  his  legal  pmomi  repreaentatiTe,  and  bad 
bMD  appoinkad  to  wpri—nl  hit  h«ir«t-kw  tor  the 
of  tiM  detonainatiou  of  tin  muMm  vamut 
on  the  summon!). 

The  Bummons  was  now  argued  on  the  queations 
whether  the  bequeit  to  the  jjlaiiifiir-,  ftulf  il  multr  tiie 
CharitaUe  Uaes  Act,  173.3,  and  if  dO  whether  the 
ulaims  of  Hm  litir-at-law  uud  next-of-kin  of  thu 
teatefeor  mn  now  bamd  bjr  tfao  opoimtion  ol  the 
BtatotM  of  linitationa. 

S>i-;„f,u  Ea<lf,,  Q.C.,  I'loohn,  Q.C,  and  Ik  U'ltl,  for 
the  plaintiff*.— The  Royal  General  Theatrical  Fund  in 
i30t  a  charity.  I'eaae  v.  Puttumm,  ,H  W.  R.  361,  32 
Gb.  D.  IM,  and  Spitier  ▼.  Mamk,  13  W.  B.  00,  82 
Ch.  D.  tSSni  (the  latter  of  wludli  mtefl  tettanwoda- 
tion),  mutt  be  read  in  conjunctian  with  Cunnaek  t. 
Kdwar'ls,  45W.Jt.  99,  [1896]  2  Ch.  679,  in  which  Lord 
Ualsbiiry,  <  . ,  expressed  the  opinion  ilinf  in  some 
of  the  case!)  the  deoiaiouB  aa  to  what  is  a  charity  are 
extravagant.  Cunnaek  v.  EdwartU  wah  distinguished 
in  In  re  Buck,  Bniv  v.  Maek^,  4a  W.  B.  106,  [1896] 
2  Cli.  7S7.  If  thii  nwialiim  is  a  obarity  the 
platntilf>«  have  an  «lMol:ita  titb  nnder  tlia  8tatntco  of 
Ltimitatiuus. 

'  Beolt,  Q.C,  and  I'LLrlington,  for  the  legal  penMmal 
MfHMntatifa  of  T.  JUof » alw  araointed  to  represent 
W  h<bHll-Iaw.^nM>  fond  it  a  ooarity ;  the  testator 
■peaks  of  it  as  snob  in  his  will,  and  if  it  were  f  l  hi  re 
would  be  a  perpetuity.  The  posseeaion  by  Kydd  will 
not  satisfy  the  Statute  of  Limitations,  for  he  was  a 
cOQstruotive  trustee  for  the  heir-at-law.  There  was 
oonoealad  Iraad,  or  mistake,  wbieh  is  tha  Mua  tUsg 
lor  the  pntpoaw  of  the  atatntr. 

They  referred  to  PiaMAr.  Shnpwu,  24  Q.  B.  D. 
128;  Salter  v.  Cn^^inn./h.  1  Dr.  &  Wu'.  COS  ;  f.i/dl  v. 
Kfunedu.  38  W.  K.  au^t,  U  Aj.p.  Cas.  4;i7  ;  AW  v. 
/•Vrm,  H  W.  R,  704  ;  Brv"/.»lHtnl:  y.  Sm,  f/<.  'J  Y.  *  Coll. 
£x.  58 ;  Laummee  v.  Lord  NorreuB,  38  W.  fi.  7d3,  16 
App.  Oai.  310;  JT'CbfAyv.  tktmx,  3  Bva.  ft  U.  614. 

Jr j.liiif,    Q.<\,  Li;i!  I'li'lcrhiU,    for  the  legal 

personal  leprtrsentatives  of  Samuel  Kydd,  referred  to 
Xjhmrelm  v.  MarHn,  87  W.  IL  683, 43  Ob.D.  813. 

Tintrhrr,  Q.f\,  and  Auitm  CbrfcacB,  tetliaObaijng 

Cross  lIo«pital. 

«foAa  iSTetMlerMMi,  for  lb  da  Ttotftwlifld. 

Sifiu/tn  F'iidt/,  Q.C,  in  reply. — After  Kv^h  e  years' 
nd verve  possession  of  land  the  right  is  barred  as 
well  as  the  remedy.  There  it  no  trutt  §Ct  paymtot 
of  the  annititiet,  hot  only  a  bhaiaa. 

Ha  rafenped  to  IPIRii  SaaiBvm,  S9  W.  B.  70 ; 
In  re  J«hnaom,  Sfy  t.  BUks,  88  W.  B.  MlSt,  39  Ch.  D. 

firntLnro,  J.,  after  stating  tha  facts,  oontbnad : 

The  first  i>oint  in  whether  the  T;ny;il  (feneral 
Tiietitrical  Fund  is  or  is  not  a  charity.  Tins  w.ii  con- 
sidered   111    >;  i.''''r  V.   MaH'l    ':iy    Sir    (Ji'irL'-  .Ji---.>!i, 

JVl.H.,  who  bbld  that  the  A^rnxjiiition  wa<)  n  charity, 
and  with  that  Oftnion  I  a^rvv.  1  do  not  <x>n8ider  that 
Opiller  V.  JfoMfis  wat  overruled  or  intended  to  be  over> 
ruled  by  Cumade  r.  IMmardt.  That  being  so,  tfaedevitP 
and  bequest  of  the  testator's  property  in  favour  of 
the  charity  fails  as  offending  against  tbe  provisions 
->f  ;i  n.Mi.  l!,  r.  so  far  as  that  property  nonsieted 
ut  realty  or  mipure  personalty ;  and  fails,  not  only  as 
regards  the  b«<nefioial  interest  given  to  the  charity, 
but  as  to  the  legal  tttate  given  to  the  trusteet,  vnleia 
the  will  oreattt  tnuto  not  of  a  charitable  natuie  wldoh 
Hit  thtir  dnfy  to  amenta :  tteltee  d.  BurdtU*,  IFr^Ale, 


2B.  &Ald.710;  Chtirrher  v.  Martin  compartfi  wifh 
Dm  d.  Vhidgey  v.  Harn\  16  M.  &  W.  ol7  ,  .md 
Young  V.  Grove,  4  C.  B.  GliH. 

It  hat,  therefore,  to  be  oousid<jed  wbetbu  the 
trusts  imposed  by  tht  Ott  the  tnittttt  of  the 
plaintiff  aaaociatum  aia  pnnly  ehatitabla;  or 
whether  they  are  trotteet  for  toe  payment  of  tiie 
legacies  and  niinuitips  sitVjcf  t  to  which  the  property 
is  devised.  In  iny  opmiou  the  latter  is  the  correct 
view.  I  think  that  the  tni-ttt-  i  f  *h"  plaintiff 
assouiatiuu  wer«  meant  to  take  tbe  property  of  the 
testator  charged  with  tbe  legacies  and  annuities,  but 
that  tbe  worat  of  tha  vfU  do  not  oceate  a  tmtt  far 
the  payment  of  ttem.  Iha  eaae  appeam  to  ne  to 
fall  with  in  the  principle  of  such  decisions  as  Cunning' 
ham  V.  Fm/t,  J(i  \V.  &.  8d8.  3  App.  Cas.  974.  and  In  r* 
BarkfT,  Buxton  T.  OamgMt,  {Im}  8  Oh.  491,  40 
W.  E.  Dig.  128. 

Although  the  gift  fails,  the  plaiutitlu  uevet  thelo^s 
contend  that  they  have  acquired  a  title  thereto  under 
the  Statutes  of  Limitations.  Such  title  is  claimed 
thtoo^  tiie  acts  of  Mr.  Samuel  Kydd,  and  it  waa 
oonttrnded  on  behalf  of  thoee  claiming  under  Thomas 
Lacy  tbrit  hp  had  so  c>>iJflurU>d  himself  town.'Js 
Thomkia  Lacy  tiiat  the  plaiutitTt  cauld  not  derive  tuiy 
benefit  from  his  acts.  I  am  uun'ule  to  see  upon  the 
evidence  that  Mr.  Kvdd  was  under  or  took  upon 
himself  any  duty  or  obligation  towards  Thomas  Lscy 
whiah  he  iaa^  TT^SSSiilt 

a  conoe!d^fi»od''ud  in  ttf  apinion  tUi  eoatMitkm 

is  not  well  founded. 

I  proceed  now  to  consider  whether  the  claim,  first, 
of  the  heir-at-law  of  tbe  testator  to  the  freeholds,  and 
secondly,  of  the  testator's  next-of-kin  to  the  lease* 
holdt  it  baned  by  the  ttatattt. 

Firat>  at  to  the  freeholdt.  In  theaa  Vt»  Samuel 
Kydd  took  iv,  rotate  or  interest  whatever  under  or 
by  viitue  of  the  wul.  He,  however,  entered  into  and 
ooDtiuued  in  possessii  ii  iviid  r4'< '.ipt  of  tbe  rents  and 
profita  for  more  than  twenty  years  to  tbe  exclusion 
of  tha  heir-at-law.  and  thereby  acquired,  as  it  seems 
to  mm,  a  legal  title,  wbatber  absolute  or  as  agent  for 
the  ti  us  tecs  ^ipeen  immatarial  to  be  considered,  for 
in  any  event  tbe  tiUe  of  tbe  heir  it  barred.  Thit  it 
in  accordance  with  the  decision  in  ChurcherY.  Martin. 

SHrurj  liy,  as  to  tbe  leaseholds.  Th<  sf , 
the  possession  and  receipt  of  the  rente  luid  pri^.liu, 
stand  in  the  same  poaiiiun  as  the  freeholds,  but  the 
legal  aspect  is  different  io  this,  that  the  leaseholds 
vested  in  Samuel  Kydd  at  executor.  It  was  oon> 
tended  that  the  doonoMOtot  the  3nd  of  Deaemhrr, 
167i>,  was  eridenoe  of  an  aaitnt  tnr  hint  to  tiie  beqnett 
of  the  leaseholds  to  the  plaintiffs  the  trustees ;  but 
the  Charitable  Uses  Act,  l73o  (9  Geo.  2,  c. 
prohibits  tlu  giving,  granting,  aliening,  limiting, 
transfernng,  assigning,  or  appointing  of  any  heredita- 
nitnts  in  trust  for  or  for  tbe  benefit  of  any  cbaiitaUa 
ntet  etlurwite  than  by  deed  perfected  in  the  mHUMT 
pietarihed,  and  any  aatent  given  by  the  exflOtttota 
contrary  to  this  jirobiliitinn  wouL:!,  .i.s  it  ^ii^fiiis  to  mo, 
be  ineffeotual  to  pass  the  legai  Utle  to  thu  lugiit^^es  or 
divest  it  from  tbe  executor.  Tbe  question  then  arises 
whether  under  those  ciroumstanoas  the  exeimtor  is  to 
be  regarded  as  an  express  trustee  for  the  next-of-kin* 
Mow,  it  wat  held  by  the  Gonrt  of  Aopwl  in  /»  rs 
Bom,  /ecutt  t.  Mind,  M  U  J.  Oh.  703, 37  W.  B.  IKr.  4; 
and  again  in  In  re  Davit,  Evant  v.  Moure,  39  W.  R. 
627,  [ISiU]  3  Ch.  119.  that  tha  claim  of  a  reeiduary 
legatee  against  him  whs  taken  out  of  tin'  (  {lertit]  ii  if 
37  &  38  Vict.  c.  •>«,  s.  8.  In  the  latter  case  the 
prtttnt  Hitter  of  the  Rolls  says:  "An  executor 
wat  alwam  in  a  loote  tense  a  trustee  for  crediton 
nd  legaleet  nnoe  he  held  the  personal  ettnte 
,forti«lMiitAtandnotfbrbit««n:  bttt  tineea  tratt 
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does  not  take  a  case  out  of  the  statute,  an  executor 
oanuot  be  deprived  o<  the  benefit  of  the  statute  hj 
ihowing  tb«tlieii»tnutee;  H  is  neecewity  to  melra 

oot  that  be  in  ao  express  trustee."  Since  the  passing 
of  the  Executors  Act,  1830  (U  Geo.  4.  c.  30).  the 
right  of  auexecu  tor  1  :  the  residue  of  his  testator's  estate 
is  governed  by  the  enactment  therein  contained,  and  as 
{■pointed  out  by  Sir  G.  Jessel.  M.E..  in  fn  re  Stewart, 
Sbewart  v.  Stewart,  26  W.  B.  2U,  15  Cb.  D.  53U  (see 
p.  M4,  564),  tbe  preamUe  eontaini  sn  accurate  state- 
ment of  the  law  as  it  previously  ^jtoc  1  A  <  rding  to 
that  preamble,  tbe  executor  of  a  tt'Stator  who  died 
without  making  an  express  disposition  of  residue 
booame  at  law  entitied  to  snob  nrndae^  and  oomts  of 
eqidt jr  to  far  followed  the  law  m  to  hold  tooh  exeoators 
to  bp  entitled  to  retain  such  residue  for  their  own  nso 
xinlpBs  it  appeared  to  be  the  testator's  intention  to 
exclude  tbem  from  thn  beneficial  interest  therein,  in 
which  case  tbey  were  held  to  be  trustees  for  tbe  persons 
or  person  entitled  to  such  estate  under  the  Stetnte  of 
Distribotaons  if  tbe  testator  bad  died  intestate.  It 
was  raaeled,  "  That  where  any  person  shall  die  after 
the  1st  day  of  September  next  after  tlie  pHasing  of 
this  Act,  having  by  his  or  her  will  or  any  oodicu  or 
codicils  thereto  aiqpoiiiled  mj  pmon  or  p«MEu  to  be 
his  or  her  flzooator  or  <awettton,  meh  execntw  or 
eotemiton  dull  be  deemed  by  oomti  of  equity  to  be  a 
trustee  or  trustees  for  the  person  or  persons  (if  any) 
who  would  be  entitled  to  tne  estate  under  tbe  Statute 
of  Diatributions  in  respect  of  any  residue  not  expressly 
disposed  of,  nnkes  it  shall  aiqpear  by  the  will  or  any 
oodioU  thereto  fbat  tlio  penon  or  persons  so 
appointed  excmtor  or  executors  was  or  wer**  intended 
to  take  such  residue  beneficially."  I  do  riot  think 
that  the  truste<"ship  crpiited  by  this  Act  -ivhm  iutcuded 
to  be  different  in  its  nature  from  that  which  existed 
pmlooaly  under  the  rule  established  ill  courts  of 
equity,  and  if  jprior  to  the  Act  ezeouton  were  not  held 
tobo  ezpMK  vmtees  I  do  not  think  they  ought  to  be 
now  BO  heli.  There  is  nti  *  :;i)re8s  decision  cm  the 
jtointfl,  but  the  cases  appear  to  me  to  show  that  (in 
the  absence  of  special  circumstaDoM)  eneutan  mn 
not  regarded  as  eatpreM  tmataeai 

Mte,  for  exaratde,  tbe  oew  of  Bamet  t.  Balehelor, 
1  Yea.  JuD.  wnnrr  thr>  testator  gave  his  residnary 
estate  to  a  Icgatt;^  who  died  in  his  lifetime  aud 
appointed  executors.  It  was  held  that  the  executors 
were  trustees  for  the  next-of-kin,  but  Lord  Thurlow, 
C,  speaks  at  the  commencement  of  his  judgment 
of  tbe  executors  being  turned  into  trustees  hy  impJka- 
Hon.  I  may  point  out  that  if  the  residuary  legatee 
had  aurvivt-i.l,  then,  ju'corrling  to  In  re  How  and 
Duvi«,  tilt)  executors  would  not  have  been  express 
tnwlees  for  him ;  it  would  be  strange  if  tiiey  were 
eoEprese  truetaee  for  tbe  iMKft-ol-ldii. 

Again,  in  Daere  ▼.  PatritJ^n,  SV.  597,  Ml, 
1  Dr.  &  StQ.  182,  lU,  KinderslLv,  V,0.,8ay8:  "'Strictly 
sneaking,  a  trustee  cannot  have  a  trust  imposed  upon 
him  xnrtute  officii  as  executor.  If  a  tmat  is  imposed 
upon  him  it  ia  m  another  cbanoter— aamdiy,  that  of 
traatee,  whoee  duty  it  la  to  eerry  out  tiie  trut.  Q»a 
executor,  he  cannot  have  a  tmst  impoprd  upon  him 
by  the  will.  The  only  trust  of  wLicli  be  is  capal  lf  rs 
executor  is  the  trust  created  by  the  law  for  the 
next-of-kin."  The  opinion  of  tbe  Yioe-CAianoeUor 
therefore  seems  to  have  been  that  they  were  tmetoM 
by  implication  of  law.  That  of  Sir  G.  Jeesel  seems  to 
have  been  tbe  same  (1ft  Ch.  D.  544),  though  he  ex- 
presses himself  less  positively  than  was  usual  with 
him  when  dealing  with  a  question  of  law.  I  have 
fomd  no  case  in  which  it  has  been  laid  doim  that  an 
enentor  wbo  under  soak  einnimstanoea  doee  not  take 
file  benefldel  intereet  ht  tibe  reiMite  1b  an  ox  press 
trustee. 

In  tbe  present  case  no  trusts  aire  expressly  imposed 


on  the  executor  by  the  will,  but  (independentl  y  of  the 
statoto)  be  would  be  exdoded  from  the  bexMfieisl 
interaec  in  tiie  leiidaetnot  merely  by  the  cireamrtaaoi 
of  that  residue  bpjng  given  to  another,  but  slsoby 
that  of  a  legacy  being  given  to  him  as  a  coraY»«M«(j<m 
for  his  trouble:  se*'  if.r  v.  Efinri,  4  V^-;,  2! 
my  opinion  Samuel  Kydd  was  not  an  express  truster 
for  tbe  next-of-kin  of  the  testator.  ConseqoentJy 
tbe  title  of  tbe  next-of-kin  is  barred  by  the  U« 
of  Property  Amendment  Act,  1880  (2S  *  S4  ?iel. 
c.  38).  s.  13  :  see  ir<7/iV  v.  r  ,rl  //or'-.  ;  /«  Jol  .^  . 
Sly  V.  Blake^  The  cases  of  Suiter  v.  CupuRO'ji*  md 
Patrick  v.  Simpton,  iHiich  were  relied  on  by  th«  next- 
of-kin,  do  not  appear  to  me  to  goveni  the  prsMot. 
Both  reUted  to  denern  of  reel  eatatn»and  in  neithit 
did  anythjQg  depend  on  flie  Uv  npplieeble  is 
executors. 

I  come  to  the  conclusion,  tin  refare,  that  r.t  it  b  r  th* 
heir-at-law  nor  the  next-of-lon  are  now  eotiUei  to 
claim  tbe  property  in  qneation. 

Solicitors,  LumUy  .(■  Lumlry  ;  Fithl,  II -MOJt.  *  ' 
for  Fidd  d-  Smt,  Leamington;   M.  Je  £.  Hrwad, 
Flaigaik*  Co.;  XHbimi  A doM. 


Maiojev  r.  S<  orr.  («.) 

NetfUgeiirf  —  Ship  —  Vitarier-pnrty  —  VnmU 
Arddtnt    to   aUntdor^t   /aleitrer  —  X»eMt% 

fharitrer. 

A  chartertr  of  a  ir»$tl  who  ctmtraets  with  « i 
stevedore  to  load  her  w/n'ht  in  dock  is  undrr  an  impl*e^ 
duty  to  ute  all  reaaonable  cart  to  atcertain  tJmU  ike  rewn 
and  htr  appliance$  art  rtaionailg  JU  and  *o/e  far  tia 
work  which  the  tUwdnrt  and  ki$  men  onr  to  ftr/o 

The  defendant  dUtrtertd  a  wmd  mwA 
party,  which  provided  that  t\r  vrntel  teas  in  erery  w»y 
fit  for  aertiice,  and  toa$  to  be  intttHtaimd  by  the  ovnen 
In  an  action  by  a  tUvedort**  labourer  to  rtoavtr  damasc 
from  the  rharierar/or  injury  >nu»ed  to  the  labonrer 
the  fh'pphig  (fa  taefrfer  improperly  left  un/aftmed  6jf  Ci* 
owners  of  the  I'esael  wAm  sAsMBSjrfoeedcrtlAedtortwfr'i 
disjwsal  firr  Uiading, 

Jleld,  that,  inatmnch  tis  the  plaiutijf  uas  on  t'.'  **i>' 
in  the  courte  of  fulftlling  the  contrart  m  whtck  <,(ir  hm 
matter)  and  the  defendant  both  had  an  intertd,  Ik 
hfendnnt  [the  charterer)  tow  liaiit  to  him  t»  rfawsf 
61  wt  the  tlightett  etraminatim  wnM  kam  akmtm 
the  ladiler  was  nnsof  and  the  de/endaut  had  hud  c» 
oitportunity  to  make  a  curtory  tmmination  of  the  tii^ 
but  admiMsdfy  had  not  doiu  to. 

Action  by  dock  labourer  to  recorer  damafies  kx 
personal  injuries  alleged  to  hare  been  caused  by  tke 
n^ligence  of  the  defendant. 

The  action  wne  beard  on  the  lai  of  Maiob,  saa 
tbe  jury  retaraed  a  ^erdiel  for  tiw  plesnttf.  wM 
£220,  the  spread  dM7ing<>B. 

On  the  <th  of  March,  the  jary  having  b«B 
discharged,  the  cas«  came  on  for  further  considerati- 
on points  of  law,  and  on  the  ITth  of  April  jndgEr-. 
was  given. 

Thn  facts  were  as  foDowa  :  The  defsodaat  J.  B- 
Soott  was  the  charterer  of  the  steamer  Semder.  Bj 
charter-party  dated  the  4th  of   April,  189R, 
>V  wfor  was  chartered  by  the  defendant  for  a  voyaf* 
fiuni  London  to  Qoole,  as  ordered  by  tbe 
Ibe  charter-party  oontained  eandiUcne  to  the 

(a.)  Bepetted  tiy  BRSKnrE  Rsn>,  Biq., 
at-Law. 
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that  the  vosspl,  being  then  in  ereiy  w»y  fitted  ior  the 
proposed  voyage,  and  to  be  ao  maintained  by  owners, 
Bhonld  be  placed  onder  tb»  dinolion  cf  the  charterer 
to  b0  bj  bin  cmplaijed  for  tite  oonyeyanoe  of  goods  and 
pMwmgOT  betwwn  the  two  porta,  tbe  cargo  to  be 
Uden  aLd  discharged  in  any  dookorwbarf  tbe  charterer 
might  ordtr  as  customary  in  tbe  above-mentionod 
j  '  rrs  ;  "the  said  Bteamer  ia  for  the  sole  use  of  tbe 
said  charterers  and  for  their  benefit  for  one  voyage, 
commencing  in  London,  Teasel  docking  abont  noon, 
TuesdM,  Uw  6th  int.,  at  wbieb  data  &  tP«Mel  ia  to 
be  el  the  dispoeal  of  tiie  obarteMr.**  **  Tlie  ohsrterer 
gnsrantefis  to  fornple*e  the  veesel's  loa-^ing  by  noon 
OQ  Wednesday  next,  ao  that  the  steamer  can  leave  the 
dock  by  tbe  1.44  pi,m.  tide  tb*t  dey,  or  pay  *  penalty 
of  £30." 

The  SfHator  entered  tbe  dodk  about  noon  on  tbe 
fith  ol  April,  and  for  tlie  pmpoee  of  loading  her  the 
defendant  made  a  eentnol  with  a  maater  stevedore 

named  White,  and  "Whito  m<^nj^pr{  thn  plaintiff  anr! 
other  men  to  assist  him  to  load  tlio  vessrl.  The  work 
of  loading  began  the  oth  of  Aj  ril,  within  twij 
hours  of  the  time  after  the  vessel  wae  placed  at  tbe 
defendant'a  disposal.  Tbe  defendant  went  on  board 
The  Senator  m  dook  before  the  ioadaur  bcnn,  bnt  he 
Bade  no  nnpeotioai  to  aee  that  ttie  tadde  and 
Olber  emklianoea  were  safe.  In  order  to  carry  out  his 
orders  the  plaintiff  bad  to  got  into  tbe  hold,  and  as 
hf  Whs  [vf t-  n.j  tiiig  to  pass  down  by  an  iron  ladder, 
tbe  u^jright  uupports  of  which  shoold  have  been 
fastened  both  at  tbe  upper  and  lower  ends,  the  ladder 
slipped  und  fell  in  oonaaqiubce  of  not  being  UNmeilj 
Monred,  and  the  fdaittttff  zeoeived  by  the  nil  the 
injnries  be  sooght  compensation  for. 

Cyril  D(M,  Q.C.,  and  Wat  ■ion  Moynes,  for  the 
plaintiff. —It  is  admitted  that  th«i  luii^ir  was  unsafe, 
also  that  it  caused  tbe  plaintiff  to  fall.  The  not 
MMMuiug  of  the  ladder  amounted  to  negligence  on 
the  pert  of  the  deftmdant  oroaaeof  hia  asctants.  The 
delndattt  admite  that  lie  went  on  board  flie  v«Md 

lifter  nho  came  into  dock  nnd  bpfore  the  work  of 
loading  began.  He  bad  rtaaonable  opportunity, 
therefore,  of  inspecting  tbe  T(  s.<<i1  Tli  rf.  whs  h  duty 
oast  upon  tbe  defendwat  to  exercise  roaaonable  care  to 
ascertain  whether  the  applianoss  used  in  loading  the 
vsMsl  were  safe  and  fitted  lor  flie  nvsk  to  be  done. 

Th»  lUDowing  cassi  were  dted  duriniir  ^«  (argu- 
ment: FraneU  v.  Cockrdl,  18  W.  E.  668,  L.  R.  5 
Q.  B.  601 ;  Hotmet  v.  North-Eattern  Mailwut/,  17 
W.  K.  SOO,  L.  R.  4  Ex.  2M ;  IndernMur  v.  Lames,  \o 
W.  B.  43^,  L.  B.  1  G.  P.  274;  Caltdoaian  BaUtvay  Cv. 

MuiMtand,  46  W.  B.  SSfK  14  ISmes  L.  B.  41. 

Rn/ut  Iiaiics,  C  and  Lmnard,  for  the  defendant. 
— We  submit  tbtit  the  defendant  being  merely  the 
tlifirterer  of  this  VHflsel  cannot  be  held  responsible  for 
any  defect  in  the  fitting  up  of  the  ymm,  which  he 
had  no  reason  to  expect  existed,  and  «e  nlj  on  the 
onmditiooin  fhanhirtai  |iaiij  Hial  the  ommu  mm*  In 
maintain  tiw  ship  In  tiie  same  state  se  die  ma  'vfbm 
chartered — f'.^.,  "  stLiunch  mkI  strong  and  in  every 
way  fitted  for  tlio  vnyiiy.!  hu  I  Hiervice."  The  rights 
of  tlie  pljiliititT  itrt^  fijuuded  on  tort,  not  contract,  and 
we  say  as  tbo  defective  ladder  was  not  provided  or 
pot  up  by  the  defendant  or  bis  sia  lanls  tnat  there  is 
no  evidsnoe  that  there  baa  ben  wuw  Tani  of  leaaon* 
able  oaie  on  his  part  by  the  esetdse  of  whUh  flds 
aoadent  might  have  been  proventod  By  the  term! 
of  the  charter-party  the  master  ami  crpw  wori:  the 
servants  of  the  owners  of  the  venMe],  f.iu^i  i]L-t  the 
servants  of  tbe  charterer,  and  the  owners  were  bound 
by  tbe  charter-party  contnMi  to  keep  the  vessel  in 
•rery  way  "  fitted  for  the  voyage  and  service." 

April  17.— BiuHAH,  J.,  read  his  considered  judg- 
ment* intiwooiBMof  wblebhamid:  I  lindainfiwt 


tiiat  the  plaintiiTs  injuries  were  due  to  tbe  unsafe  and 
improper  oondition  of  the  ladder,  and  that  the  plaintiff 
was  not  guilty  of  any  contributory  negligence.  In 
order  to  estobUsh  his  oass  the  plaintiff  had  to  establish 
that  &ere  was  a  doty  or  obti^tion  owed  by  the 
d^fen  ^ant  to  him,  and  that  the  injuries  complained  of 
arose  Ijy  reason  oif  a  breach  of  that  duty  or  omipation. 
On  behalf  of  tbe  plaiutiflf  it  was  conteiiJei  that 
although  the  defendant  did  not  employ  him  to  work 
for  him,  he  iieiei  llielsss  must  be  tiUcen  to  have 
invited  him  to  oome  M  board  the  vessel  to  work,  and 
to  have  impliedly  pronifsed  ^at  if  be  did  so  the 
vessel  and  iU  appliances  should  be  in  a  fit  state  for 
the  purposes  to  which  they  were  to  be  put,  and 
therefore  that  the  defendant  v,k>^  h/iljle  m  contract. 
The  defendant,  on  the  other  band,  submitted  that 
the  plaintiff's  right  depended  only  upon  tort.  In  my 
opimon  the  ^oastion  whether  the  defendant's  liability 
arose  ool  of  eontaraot  or  ont  of  tort  is  immaterisl,  for 
the  measure  of  liability  would  be  the  same  in  each 
case.  What,  then,  is  the  measure  of  liability  ?  A 
man  who  intends  that  others  .^liould   roLue  uj.fin 

Eroperty  in  his  occupation  for  purpoaes  of  work  or 
unness  in  which  he  himself  in  interested  owes  a  duty 
to  those  who  do  so,  to  use  reasonable  care  to  see  that 
tbe  property  and  appUanoes  upon  it,  which  it  is 
intendea  should  be  used  in  the  work,  are  fit  lor  the 
purposes  to  which  they  are  to  be  put.  Mid  he  does  not 
discharge  bis  Inty  by  merely  contracting  with  eoni« 
petent  people  to  do  tbe  work  for  him.  If  the  parties 
with  whom  he  contracted  failed  to  use  reasonable 
cara,  and  damage  resulted,  the  occupier  stall  re- 
mained UaUe.  That  seems  to  me  tbe  true  effaot 
of  the  oaam  oitsd.  The  elEiet  of  the  aathoritim 
is  eoiteetiy  and  dearly  MM.  hn  PoUook  on  Torts 

(.Uh  ed.)  at  pp.  !77,  47H,  and  at  p.  482.  [Hii 
lordHbi]!  rea<l  passa^'^'*  friiia  tbe  pages  referred 
to  J'iie  question  is  liow  to  apply  the  rule  to 
the  facta  of  the  present  case.  I  do  not  think  that 
the  mere  fact  that  the  defective  state  of  the  ladder 
waa  patent,  as  I  think  it  waa,  in  the  aanaa  that  a 
slight  exeorinatton  woold  haee  detected  it,  and  that 
defendant  did  nothing  to  remedy  it,  is  sufflcipnt  to 
fix  tbe  defendant  with  a  breach  of  duty.  He  must 
have  hrtii  a  reasorifLhlo  opportunity  of  ascertHiiiiug 
that  a  delect  existed.  Tbe  circumstances  must  have 
been  such  that,  though  he  did  not  know  of  the  con- 
dition of  the  ladder,  he  ooght  to  have  known  of  it, 
and  if  he  ou^ht  to  have  known  of  it  and  might  either 
have  remedied  it  or  warned  the  plaintiff  of  the 
damage,  and  did  neither,  and  hurt  resulted  to  tbe 
plaintifT,  tVicn,  hR'^  then  only,  cou! !  that  want  of 
reasonable  care  be  implied  to  him  which  would  mal<e 
him  liable,  I  Htn  not  prepsiri  d  u>  say  that  a  man  in 
tho  position  of  tbe  defendant  vras  bound  before  he 


allowed  the  wodr  of  loading  a  vessel  to  begin  to 
the  vessd  snrfeyed  from  stem  to  stem  for  the  mir- 
pose  of  aaoartamfng  that  every  little  applianoelSiat 

might  come  into  Me  was  in  perfect  order.  BnRiness 
would  l)e  impoyjiiLtli!  if  such  a  duty  were  (  ust  uj  on 
hiTi.,  iiii  i  it  would  be  beyond  the  scope  <  !  reus'ni.'ible 
care.  Eut  I  cannot  hdp  thinking  that  when  a 
ve^el  oomn  faio  m  pen  after  a  voyage,  though 
it  waa  only  n  ooaaiing  vofagPt  and  thoitgh  the  ▼aaad 
waa  in  ballast,  some  d%ht  attentibn  ought  to  be 
devoted  to  the  condition  of  the  tackle  and  itppUnnces 
which  tbe  stevedore's  labourers  were  to  use  in  the 
work  of  loading  the  vessel.  What  the  attention 
ought  to  be  must  depend  on  the  droumatanoasof  Moh 
particular  case.  In  the  prsasnt  ease  it  stmu  to  m* 
that  the  defwidaot  ought  to  hwa  mada  some  amalnai- 
tion  of  the  ladAars  going  down  into  tiie  hold.  Vhe 
slightest  examination  would  hnvo  Hhown  h;:n  that  the 
ladder  was  in  such  a  condition  as  to  really  make  it  a 
tnvk  wd  taking  that  view  I  mwt  hold  that  the 
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defendant  was  guilty  of  a  brearh  of  the  duty  which 
the  Iaw  iiupoAed  on  him.  Ab  to  the  point  that  the 
defendant  waa  not  the  occupier  of  the  Teasel  within 
the  meaning  of  the  anthoritiM,  there  is  nothilig  in 
that  point.    The  remA  had  been  placed  at  the 

defendaut's  disposal,  and  was  in  his  ore  npatinn  for 
the  purpose  of  loading,  and  it  was  by  hif.  luvitiition 
that  the  plaintiflT  went  on  boanl.  That  made  him,  for 
the  purposes  of  the  case,  the  oooapier.  For  these 
reaaona  tb&re  must  be  judgment  for  the  plaintfif  with 
£220  damages,  the  agned  cnm,  -with  wrtk 

Leatf  to  appeal. 

Solicitors  for  tliA  pkintiff,  Lotdt  &  LiddU. 
SolidtoMlbr  fbadafaidHit,  JDMniAiy,  JMmNi  4  Co. 


Jofi 


VA,  1. 


a  K  Div.  1 
(Phillimore,  J.)  J 

OUxmiCK  V.  HlflBTOH  AMD  OTBBBfl.  (a,) 

friend! >/  st'Cnti/ —  Pal inj — .  j  stiijiunrut  h>/  iht'l —  Validity 
— Nomination — Dtath  of  nomineit  durintf  ii/etitne  o/ 
nominator  —  Claim  hy  tstcutor — Friendly  Socieiie$ 
Ad,  1875  (38  it  39  VicL  c.  60),  s.  15,  sul-gedion  3. 

O.  effected  a  policy  on  her  life  for  £100  with  the 
deifendant  friendly  society,  and  oMigned  all  her  interest 
tmder  the  mm  deed  to  ont  J,  vha  paid  the 
premiuma  to  Oe  socMfyos  they  knnw  vue.  The  teciHy 
refused  to  treat  the  ateignmeid  as  valid,  andO.  therenpoti 
duly  filled  up  a  nomiiuUion  form  cmd  nominated  the 
same  J.  Cm  the  ftreen  to  reoa^w  the  poU^-wm^  at 
her  deatii. 

J.  C  pndeceaeed  (7.,  awl  lAe  pmnitme  taert,  during 

the  life  ff  G.,  paid  hy  C.  as  the  executor  of  J.  C.,  under 
the  biilitf  that  tlte  poliry-mnneya  would  brcorne  payable 
under  the  deed  to  tM  estate  of  the  dereased.  In  an  action 
by  C.  to  recover  the  policy-moneys  upon  G.'s  death, 

field,  that,  although  a  policy  granted  under  the 
Frimdtjf  Societies  Acts  taae  not  assignable  by  deed,  and 
therefore  that  C.  could  nol  reeover  as  assignee,  yet  that 
he  uKi«  entitled  to  th:  poUry-moneys  as  the  executor  '/  ' '  f 
permrn  i"ho  had  been  duly  nominated  hy  the  assured, 
since  a  nomination  under  section  15,  sub-sectitn  3,  of 
the  Friestdly  SodetiM  Act,  1876*  if  tmrtvoktd,  created  a 
vetted  itderm  in  fAe  fwmtnee. 

This  was  an  action  brought  by  Edward  Ccid  lick, 
who  sued  as  exeoutor  of  hit  late  brathar  Joa^ 
Caddick  against  the  tniitaat  of  tbo  livorpool  Tioloria 

Lepil  Fricii  Uy  Society  to  recover  £100  on  a  policy 
of  maurauca  ttitKited  in  1881  with  the  defendants  on 
the  life  of  one  Mary  Gorton. 

The  facts  were  as  follows:  On  the  12th  of 
November,  1881,  Mary  Gorton  effected  a  policy  un 
her  life  for  £100  with  the  defendants  at  a  monthly 
premium  of  15s.  6d.  By  thu  policy  the  society  pru  - 
nused  to  pay,  on  the  death  of  the  aflsnred,  ht^r  iicit- 
of-kia  or  "  legal  nominee  "  the  amount  of  the  policy. 
9y  deed  dated  the  25th  of  April,  1887,  Uary  Oorton, 
•a  beneflcAal  ownar,  abaohitely  awignod  tlie  polioj  to 
JoMph  CMUkik.  Notiea  m  fba  aadgunflDt  was 
given  to  the  defendants,  who  refused  to  recognize  it, 
b«iog  of  opinion  that  if  Mary  Gorton  desired  the 
amount  to  be  paid  at  her  death  to  Joseph 
Oaddtok  ahe  must  wX  op  the  tuiiAl  nomination  form. 
Aeoordtoglv  Mary  QonoD,  on  the  8th  <rf  July,  1887, 
filled  up  a  torm  issued  for  that  purpose  in  accordance 
with  the  Friendly  Societies  Acts  and  in  it  she  nomin- 
ated the  same  Joseph  Caddick  as  the  person  entitled 
to  receive  at  her  death  the  amount  of  the  policy. 

(a.)  Saporlod  hj  BUKars  Bsm,  Eaq,.,  Batiisftor- 
•t-Law. 


Joarpli  Cftildick  died  in  ^rTareh,  1891.  in  the  lifetime  of 
the  assured  after  which  date  the  plaintiff,  as  execnto: 
of  Joseph  Oaddiok,  paid  the  premiums  as  they  becamr 
due  on  the  polwgr  down  to  Manr  Qorton's  dea^  ia 
November,  18M.  tTpoo  the  dea£  of  Jeaeph  Oadi&^ 
the  plaintiff  ^.-as  called  Tumn  by  the  collector  of  tt- 
Society,  whasaadhe  had  beurd  oi  Joseph Caddick'sdeaii; 
and  had  come  to  tiip  T  lamtr;!'  as  his  executor  for  the 
premiums  then  due.  From  that  time  till  the  death  <A 
the  assured  the  collector  regul^riy  called  for,  indths 
plaintiff  (in  the  belief  that  the  poUoT^iaaiifia  van 
due  to  Joseph  Caddick's  estate  under  tbe  aasigBmsnt] 
regular!}  jitiid  iri  1  got  receipts  for  the  premiums.  Tl^ 
plaintiff  claimed  the  policy -money  agaiiist  the  troAtim 
of  the  society  on  the  giomd  that  policiea  under  th« 
Friendhr  flodetiea  AoM  mmm  under  the  general  Is» 
of  poIidM  of  Mmnmee,  and  war*  asaignable  by  derf 
under  the  Policy  of  AssuiEiiicp  Act.  IS'iT,  and  thst  tb- 
pla'!i.Uff  wae  «»nttt]ed  ^i)  assignew  ;  (2)  if  aut  lo 
entitled,  that  h*s  was  eutitUd  und^r  the  nominstiaa; 
or  (3)  as  to  the  whole  or  as  to  the  amount  paid  ia 
prenunma  under  an  estoppel  raised  by  the  sodsty 
having  demanded  and  accepted  premioma  for  so  loa;. 
on  the  footing  that  Joseph  Oaddick  or  his  eatats  vu 
entitled  to  the  fond. 

Moiitaijue  Lu'Ji   and  /.''-^'.'f  -/r//",   for  tbti  j.l.r.Ltlff. 

—  The  plaintiff  is  entitled  to  reoorer  because  the 
original  assignment  by  Mary  Qoirlon  to  tbe  lals 
Joseph  Caddick  was  valid,  at  any  rate  there  is  aa 

authority  that  can  be  cited  against  us.  for  the  pcM 
whf'flirT  Ji  jiolicy  p^nuitr'd  under  the  Friendly  .Socwtiw 
Acts  is  assignable  by  deed  has  never  yet  been  dsdded 
by  any  court.  Even  if  such  a  policy  cannot  be 
assigned  in  the  fltdinaiy  w»t  bv  OMd  \if  laaaon  <rf 
the  special  provinona  oootauoted  ia  Om  Frisnffly 
S<x;ietie8  Acts,  we  say  that  the  plaintiff  is  yet  entitltd 
to  recover  as  executor,  because  the  rights  of  • 
nominee  do  not  lapse  at  his  death,  and  if  Josr^. 
Caddick  had  survived  Mary  Gorton  ha  ooold  havt 
claimed  as  nominee,  ^le  daiandanla*  fcj  tddif 
the  premiums  from  the  executor,  are  estopped  froB 
disputiu^'  tbe  plaintjATs  claim;  and  in  any  evtot 
the  I  .IfiinldY  is  entitled  t-*p  rccovf  r  thi  prciuiums  whick 
he  has  paid  as  money  paid  without  cousideratioQ. 

H.  11.  Atquiih,  Q.C.,  and  F.  Broa-lbrid'j',  fur  tiw 
society. — By  section  15  of  the  Friendly  Societies  Act. 
1875.  and  fajiaotiooa  M  and  57  of  the  anfaaefMBOt  Act 
of  1896  thflie  pdiaiea  «re  not  aM^nahle  uthsfisi 

than  by  nomination  under  thr  Act';  /?  *  -  ^^iv. 
ante  p.  82,  [1899]  1  Q.  B.  4u.  A  uouimation  uD>>r 
the  Acts  has  the  effect  of  an  appointment  under  > 
power  to  appoint  by  will,  and  therefore,  as  the 
nominee  died  in  the  lifetanw  ot  tiMnminator.  th» 
Tiu urination  lapsed.  Moreover,  a  paraoD  who  daiias 
tvs  nominee  must  show  tbe  society  that  he  is  the 
jjarson  mentioned  in  the  nLiniinntion  p«p»er.  .\-S  to 
t  he  (Question  of  estoppel  the  collector  bad  no  auxhodsy 
tu  bind  the  society,  which  has  done  nothing  to  pre- 
vent them  from  dBnyinc  ttiat  uadmt  tiM  poBcy  tte 
plamtiff  was  entitled  to  1^  wkole  ainowB*  mmKoL 
If  tbe  premiiuiis  which  the  plaintiff  had  paid  we~- 
directed  to  be  returned,  as  money  paid  wit^mt  ccs- 
sideration,  then,  although  the  society  would  haw  to 
pay  the  wiiole  of  the  earn  eMoxed  to  the 
It  woddloee  Ihe^iie  of  tte 
death  of  Joseph  Caddick, 
Oortun  would  have  paid. 

Montague  Lath,  in  replv,  cited  Atiomey-Qtmml  «. 
Ahdy,  1  H.  &  C.  at  p.  i  W,  H  W.  R.  C.  L.  Dig.  IJl. 
and  In  re  Phillins,  31  W.  R.  5U,  23  Ch.  D.  235.  1 
nomin^tiuu  had  the  same  effect  as  an  appointBtat 
by  deed.  The  aosiured  during  her  lifetiiae  nor  fa^  «iL 
did  nothing  to  revoke  the  appointment.  * 
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HlOK  OOITBT. 


ToLZLVn. 

HioH  Court. 


thPTpforp.  had  RTich  an  interest  in  tlie  fond  M  MMtled 
bim  to  luainttuii  thia  ttction. 

Pttttttmohp.,  J. — This 
qoeation  effecting  the  rights  of  persons  who  were  the 
nominees  and  holders  of  policies  effected  with  friendly 
societies,  mkI  the  first  point  I  Imve  fo  consider  is 
whether  polides  oi  awursnce  under  the  Friendly 
flod>ties  Acts  are  or  are  not  assignabiA  bf  ted*  It 
WIS  w»d  hf  the  dafandanti  th»t  tlM^  mre  not, 
hecawB  OMM  totMam  war*  aatribiMiaJ  fat  tte  pur- 
pose? of  encouragiDg  thrift  among  the  poorer  olasseSt 
and  it  was  said  tliiit  the  object  of  the  Legislature 
would  be  defeated  if  sooh  pobcies  were  made  market- 
aUe  aaomitias.  and  peojue  were  allowed  to  raise 
noney  open  tiiem.   I  think  that  the  intentioii  of  the 

r>''gi?!!3t'nr9  to  be  gathered  fmra  the  a^ove  ?Pcti?U8 
was  that  these  policies  ahouM  uut  be  Msigntkhle 
f'xcjept  in  the  manner  laid  dowa  in  the  stiitutea,  and  if 
I  am  right  in  thinking  that  the  Legislature  from 
motives  of  public  policy  intended  that  these  policies 
should  not  otherwise  oe  alienable,  then  it  follows 
that  as  assignee  the  plaintiff  oanmol  leoorsr  from 
the  defeuduuts  who  awQcand  in  tiiat  part  of 
their  defence. 

I  fail  to  see  any  imion,  Iwwmr,  for  hold- 
ing  thmt  the  estate  ol  m  nomfaw  of  •  policy 
tboold  1w  daprired  of  the  Iwnalh  intended  to  be 
conferred  by  the  nominator  simply  because  the 
Domisee  died  during  the  lifetime  of  the  nominator, 
for,  speaking  generally,  the  legal  perRonal  repre- 
sentative of  n  nominee  is  entitled  to  strad  in  the 
positMm  of  tlM  nominee,  ^en  eomes  the  question, 
Has  anythicg  occurred  that  hns  deprived  the  executor 
of  hi8  righl  tu  sttTid  in  the  piositioii  of  t'n(»  nominee 
and  to  obtain  the  jinjOuut  of  th-j  poliuy  frotn  the 
fociety  F  I  think  the  plaiuUif  is  right  in  his  con- 
tflntion  that  the  noounatiou  tmreroked  created  a 
Tsalad  jntenst  in  the  nominee,  and  that  he,  as  the 
neentor  of  saeh  nominee,  is  entitled  to  Jndgmmit. 
Tliis  decision  makes  it  unm-^ci^^R.iry  fiu-  iuh  to  decide 
the  third  point.  Had  1  been  called  upon  to  do  so,  I 
am  inclined  to  think  that  the  plaintiff  would  have 
hem  cniiUed  to  a  lien  on  the  poooyfoK  the  amoimt  of 
tiie  tmoiinms  paid  by  him,  bnt  not  to  the  whole 
fun^  However,  as  I  before  said,  I  dedde  thin  cise 
on  the  second  ground  relied  on  by  the  plaintiff,  aud  i 
dire<?t  judgment  to  be  entered  forUlQt  withOOltl^  for 
the  amount  claimed  in  the  writ. 

JudgmetU  far  the  piaitUiff.    Lmvt  to  appeal  granted. 

SoEeiton  for  the  plaintiff,  X^ham,^  Tyer,  & 
B<trrou\  for  Edmxrd  Ca<Jrlick,  West  Bromwicll* 

Solicitor  for  the  sooietjr,  Japdh  Tickle* 


Vxah.  THit,  ft  Adm.  Dir. }  a  _m  1 1 

Adninlty.         I  Apnlll. 

"The  Kate."  (a.) 

:}.'iip — CoHision — Damage — Rtgiatmr  and  merehantt — 
VeMel  totally  lotf  in  eoUUUm  —  Lou  f(f  htMjleial 

charier-pariij. 

The  oumer$  0/  a  mMd  totally  loit  in  eontequenre  of  a 
oUi4ion  with  another  vtssd  whtn  bound  in  ballast  on  a 
tojfage  to  take  in  cargo  under  a  chtaler-partjf  alrtaJy 
mlendinham,i/tuekath«r9mdUpr(matinmadion 

/ damage  inttituted  againtt  her,  t^  have  heeu  to  hhtrnf  for 
he  cMition,  recover  against  her  d<ima<jf*  /or  th*  ion  0/ 
iny  yriifit*  trhirh,  hut  /or  the  C'tUision,  thejfWOlM  have 
tirifd  by  carrying  out  the  charter-party. 

(a.)  Seportcd  to  a  F.  JBOonrr,  Esq..  BarristiV' 
nt-lAw. 


This  w!i.«»  in  ^ctTOTi  of  dnmage  instituted  on  behalf 
of  the  owDers  of  the  Norwegian  barque  Chrysolite 
agniuNt  the  Auatriau  stetiiiiship  funl  her  owneis 

tuterrening  aa  defendants.  By  consent  of  the  plaintiffs 
and  defendants  the  damages  proceeded  for  in  the  action 
were  referred  to  the  registrar  assisted  by  merchants 
to  assess  the  amount  thereof  on  the  basis  of  an  agree- 
nu'nt  <3ome  to  between  the  JdaiIltifF^  and  h  fendants — 
namely,  that  the  defendauts  should  pay  aO  per  ceut. 
thereof. 

The  refereooe  oame  on  to  ho  heaid  on  the  0th  of 
FWbmary  last,  and  the  rsgistnu?  teported  that  there 

was  due  to  the  plaintiffs  in  rcspeot  of  thpir  claim  the 
sums  and  interest  stated  in  the  folio  wing  scbedule 


d. 

Allowed. 

£  a. 

Urn 

£ 

a. 

d. 

1.  Taloo  of  tho  OkntoKle  1.500  0 

0 

LOOO 

0 

0 

IiM  praoeedt  of  eala 

375  14 

0 

375 

14 

0 

1.124  6 

0 

024 

«i 

0 

2.  Looi  of  charter...  .» 

60i  6 

0 

470 

U 

0 

S.  Loas  of  proviriom  and 

20 

stores   

40  10 

2 

0 

0 

4.  Expenses  tkt  Southamp- 

t<jU.           ...              ...  ..4 

27  13 

10 

21 

0 

0 

6.  Towage  

17  0 

u 

17 

l» 

0 

0.  Matter's  expflOivs 

9  10 

u 

0 

u 

0 

ditto 

1  0 

0 

1 

0 

0 

7.  Sorreyor       ...  ... 

0  17 

0 

9 

17 

0 

8.  Bending  crew  home  to 

Norway   

24  14 

2 

24 

H 

2 

9.  Agency  ...  ,« 

21  0 

<l 

0 

0 

0 

v.i.  Omiar'etelegrMnsaiMi 

tuLpeoiei   

6  5 

0 

5 

5 

0 

1,7«<>  1 

2 

l,li»3 

2 

2 

Deduct  10  per  cent.,  in 

acoofdaooe  with  teraas 

agreed  to   

178  10 

0 

no 

6 

2 

2 

£1.073  IG 

0 

with  taierest  on  £1 ,073  lOs.  st  4  pwoent.  per  anonra 

frniM  the  1st  r,f  Octohor,  I'^m,  to  Uie 26th  Of  January, 
iHMU,  when  £16  )  w&6  paid  by  defendants  to  plaint) it's, 
and  on  the  balance—viz.,  £:{US  Itts.  from  the  2Gth 
of  January,  1899.  The  registrar  in  his  report 
further  stated:  **llieire  is,  I  tUnk,  no  diffsrence  in 
principle  between  such  a  case  find  nne  in  which 
the  vessel  is  in  ballast,  but  proceeding  under 
charter  to  take  in  her  cargo.  In  the  i.jvHe  of  T',e 
Columbua,  ii  Wm.  Bob.  158,  a  loss  of  ^xroiit  iu  Eahiug 
was  claimed,  which  ii  n  different  thing  from  a  lose 
under  a  distinct  engagement.  Moreover,  it  is  clear 
that  Dr.  Lnshiogtoirs  dida  in  The  Columbtu  are  not 
in  accord  with  what  was  said  in  The  Nortkumlrin, 
18  W.  B.  188,  L.  K.  3  A.  &  E.  6.  Therefore,  under 
the  circumstances  of  the  present  oaae  the  plaintiffs  are 
entitled  to  reoover  the  freight  loat.  It  ia  desirable  to 
add  tiiat  we  have  eillowed  the  valiie  ef  The  Chrysolite 
as  at  the  dn'e  when  she  would  have  acoorapuithed 
the  voyage  to  Havre,  and  not  her  value  at  the  date  of 
collision  with  a  ohartar  whiolk  it  waa  adaiittad  was  a 
valuable  one. 

(Signed)      &  B.  BOMOB, 

Assistant  Begistrar." 

Against  the  report  of  the  registrar  the  defendants 
appealed,  on  the  ground  that  the  report  allowed 
tne  sum  of  £470  in  resM  t  f  Oic  claim  for 
loes  of  charter,  and  £1.(X)6  for  the  value  of  The 
Chrytolite  at  the  date  when  she  woold  have  accom- 
pUahad  the  voyage  to  Havre^  whereas  the  defendants 
oontand  th«t  tha  ^mmi  hnviog  in  bw  ban  totaUy 
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loct  tb*  pteiittiffli  Ota  «B]y  zooorar  ih«  value  of  the 
Towd  at  tbetfine  of  b«r  Iom,  and  that  nidi  valtio  did 

not  i??:t  rf  ^  1br  finm  of  £S00. 

The  appeal  waa  beard  by  oonaent  ou  motion  before 
fho  Preaiaent  on  tbe  2(Hh  of  Maroh  last. 

Atpiitall,  Q.C.,  Aod  Stubbt,  for  tbo  appellants,  in 
support  of  tbe  motion. — Tbe  raling  of  the  Hotue  of 
Lot^B  in  the  case  of  The  Ar'/entino,  14  Ajif  i,  Cm.  "jT', 
38  Wt  B.  T>ig.  62,  on  which  tbe  reapondenta  will  rely, 
is  onilj  applicable  to  a  case  of  partial  loM,  as  that 
mm  «ai»  and  tba  pcaotifla  in  Admiralty  hsii  alwaji 
besD,  whm  fhora  na>  iMen  a  total  loii  of  a  tmwI 
in  ballast  by  reason  of  oollision,  to  allow  the 
market  valae  of  tbe  vessel  lost,  but  nothing  in 
respect  of  any  profit8  which  but  for  the 
oom^on  tbe  Tessel  might  perhaps  have  earned.  If 
the  profit*  of  one  voyage  after  tbe  ooUUkm  were 
allowed,  why  not  tbe  profits  for  any  nnmber  of 
voyages  f  The  damages  daimed  for  loss  of  charter 
here  are  to  -  r«  tn  f  f  and  speculative  and  have  always 
been  so  oonaidered  :  The  I'ulnmhug ;  The  Clydr,  flwa. 
2.'J;  The  OUjf  o/  Rem',  Shipping  Gazette  for  May 
12,  1887.  Tbe  value  of  TAe  CbtiftoUit,  aeloond  by 
tbe  registrar,  is  too  bigb.  Her  valiie  at  tbe  tuna  oif 
the  collision  withoat  regard  to  ^if-r  engagements 
ought  to  have  been  givaiii  and  that  was  ooljr  £800. 
There  was  no  avldmoa  givw  of  hor  value  at  any 
otber  time. 

Tbey  alio  referred  to  Th$  BHUA  (StkuMm  Sm9 
m;u  Co.  v.  ye(t!>.^Kip,  L.  B.  3  a  p.  409;  Majae  oa 

Diiinagefl  {oth  ed.),  p.  409, 

/■'.  Laing,  for  the  NapondwitVi  the  owners  of  The 
Ch  ryiolUe,  rorUro.— Tbo  legbtBar  wat  light  in  allowing 
tbe  amount  he  did  m  vaepeot  of  the  loss  of  the 
bent'ficial  charter  in  this  case.  Tho  rule  of  r'  Hiudo 
in  inlryrum  which  prevails  in  all  actions  of  damage 
would  not  be  satisfied  if  tbe  plaintiffs  were  to  be 
d4>prived  of  what  haa  thai  been  awarded  in  leeMCt 
of  tbe  proflte  it  is  ptobaUe  they  would  have  xaaUMd 
by  performing  the  charter.  In  tho  case  of  Thf  Columbtu, 
and  tbo6«  following  it,  the  damages  claimed  were  only 
disallowed  because  such  damages  were  too  remote  and 
speculative  ;  bnt  it  is  clear  since  tbe  decisioas  in  The 
Argentine,  The  ConieU,  5  P.  D.  229,  and  The  Star  of 
India.  '25  W.  B.  377,  1  P.  D.  466,  that  the  loss  of  a 
beneficial  charts  is  so  far  a  certainty  that  in  a  case  of 
partiiil  ]<  ^^■^  r-i;  li  dHi:iages  may  be  recoverable;  and  if 
that  is  the  case,  why  should  tbe  rule  be  difl:Vreut  in 
OMOflf  total  loss  P  The  damages  olaimad  on  this  head 
aia  teally  equivalent  to  freight  loot  by  iwmoq  of  the 
odlltsiou  ( The  Ifttrthttn^a),  and  on  tbat  gnnmd  are 
dearly  recovernblr.  The  registrar  has  considered  the 
evidenoe  given  aa  to  the  value  of  The  ChrytoliU,  and 
baa  oaaa  to  a       oonudonon  on  that  evidence. 

Cur.  (ulv.  l  uU. 

April  11.— Jbunb,  P.~The  facts  which  give  rise  to 
tbe  questions  I  have  to  dodde  are  aa  follows :  On  the 
21et  of  June»  1888,  a  ooUioon  ooonzMd  in  the  Eoglish 
OiMumel  between  the  Korwegian  barqne  Cfkryadite 

an-i  the  Austrian  steauisbii)  KaU.  Tl-  ChrysoliU  sus- 
tuned  such  in  jury  that  she  was  treated  as  a  construc- 
tive total  luSB.  Tho  result  of  proceedings  taken  in 
this  court  by  the  owners  of  Tht  VhrMolite  to  xeoover 
the  damages  taitSiBg  out  of  the  oolIinQB  vaa  tiiat,  <ni 
thi^  basis  of  an  agreement  come  to  between  tbe  owners 
of  the  two  veBsc-lH,  a  decree  was  made  that  the  owners 
of  7V('  h'titr  should  pay  90  per  cent,  of  the  damages 
8iiitHiiK'd  by  The  Chrynolitf,  The  Chryiolitt  was,  at 
tlx-  time  of  the  collision,  on  a  voya^  from  London  to 
Hiramichi  under  a  charter-party,  in  accordaaoe  with 
which  she  was  to  proceed  to  Miramichi  and  there  load 
a  cargo  of  timber  for  Havre. 

The  plaintiffs,  as  part  of  the  damages  proceeded  for, 
olained  the  loai  of  fraigbt  wUoh  woiud  liave  been 


eaned  had  Th»  OhnMlUe  leaohed  Miramifhi.  i 
in  her  eaigo,  and  ddlvered  it  at  Havre.   Tbe  T 

registrar,  assisted  hy  mprchants,  bas,  in  }.U  -ilcolatioti 
of  the  damages,  alioatd  £1,000  &s  the  vaJae  of  T'v 
Chrysolite  at  the  date  when  she  would  have  sci-o-ji^ 
lisbed  the  voyage  to  Havre,  and  bas  also  allowed 
for  loss  of  chartsr— that  is  to  say,  for  loaa  of  ths  pnit 
■iv>i!ch  would  have  been  realized  under  the  obart«r- 
party  had  The  Chrysolite  accomplished  her  voyiMP  t» 
Havre.  TLe  rlei't^'udants,  the  owrum  of  T'-' 
dispute  the  right  in  law  of  the  piaintitlb  to  rmmr 
Ihia  aum  of  £470  or  any  part  thereof,  and  thej  alio, 
upon  the  evideooa,  ohallsmga  tha  value  pot  i^pea  IV 

Chrymlite. 

The  firflt  question  is  one  of  Liw,  and  it  is  caotentisd 
on  behalf  of  the  defendants  that  the  nuttsr  ii 
governed  by  a  rule  of  law  and  practice  prevailing  in 
the  CSourt  of  Admiralty.  Aput  irocn  aaeh  ipnal 
rule  it  would  have  appeared  to  ne  clear  thatia  aotts 
way  or  other  fho  principles  upon  which  dam*"'*^  i'- 
assessed  would  require  account  to  be  tiken  of  tL 
profitable  character  of  tho  charter-party  under 
the  ship  was  at  tbe  time  of  her  loss.  The  geacni' 
prindple  which  governs  the  awannent  of  damagftii 
of  course  reMtiiutio  in  integrum  qualified  by  the  eoe- 
dition  that  tbe  damage  sought  to  be  recovered  inaa' 
not  be  toil  remote — ^th&t  ia  to  say,  ini:^t  be  tbe  c>tar«l 
oonsequeuoe,  and  not  merely  a  cuosequeuue  traosabl* 
in  ilMBt  to  fba  wtongfol  act.  It  may  be  nothior  men 
than  a  ouMtioa  of  itatasMot  of  flgnea  wbethsr  tks 
owner  of  a  vtwcltoat  when  under  a  ptoBtaMa  abartsr 
party  is  recouped  this  Iom  by  recetving  her  vala«  st 
the  conclusion  of  her  voya^  plus  th«  profit*  of  cbf 
charter-party,  or  by  receiving  her  value  at  the  am* 
of  oollisioo,  such  value  being  enhanced  by  tbe  fact 
that  the  ship  at  tin  tioie  waa  under  a  profitsUa 
charter-party.  But  unless  in  one  or  otber  of  thsR 
ways  the  owner  getji  the  benefit  of  tbe  profitable 
engagement  of  his  ship,  lie  obvioiia^  fula  to  naista 
restitutio  in  integrum. 

But  it  is  said  that  there  is  a  rale  of  law  wkicl 
prevents  account  bdng  taken  of  freight  or  pceit  ci 
that  nature,  if  the  ship  be  a  total  loss.  The  leafisc 
authority  relied  on  in  support  of  this  propoaxtkm  u 
The  Columbus,  3  Wm.  Rob.  168,  decided  in  1^'. 
That  was  a  case  in  which  in  a  collision  off  DimgeBe*; 
a  smack  waa  annk,  and  her  owner  "'""^  not  oalj 
tbe  value  of  bis  vessel,  bat  Ihrtfaer  eiiiM  Hut.  Ir 

WSges,  which  it  ■wn';  snid  he  would  have  eamA! 
master  of  tho  nuiuck,  and,  secondly,  for  profit*  — 
it  was  supposed  the  smack  would  have  made 
the  time  of  tbe  oollision.   Both  these  further  ciaust 
were  rejected  by  Dr.  Lodiington.  Tbe  leamad  jad|<r 
I  think,  recognised  that  even  in  the  case  before  bn. 
tbe  prindple  of  restitutio  in  inte^Hm  w»s  harilj 
carried  out  if  the  claims  in   li>i  ut-j  were  rej^tai 
but  be  based  his  dedstou  on  tbe  rul«s  and  pcactkssf 
the  court.  I  draw  this  conoTniiosi  tnm  fha  iulWaiai 
pasaaga  in  the  jodgmmt: 

"It  has  been  arimed  on  bis  bslialf  tbm  tbr 
prin  ipli    upon   which  this   court   proceeiTs   in  *1 
matters  of  this  kind  ia  a  rtid'tuiio  m  i:»U^riiM, :  f 
other  words,  the  prindple  of  repladng  the  p^" 
who  haa  received  the  dainsge  in  the  aame  poeitu«  -■- 
which  ha  would  have  bean,  piovided  the  coUiaBaBi  h* 
not  occurred.    As  a  general  proposition,  ondowbtec  ■ 
the  prindple  in  question  is  correctly  otated  ;  and  c  ' 
ofily  in  tins  court,  but  in  all  other  court?,  I  ;ij>prebrt' 
the  general  rule  of  law  is,  that  where  an  injujr  - 
committed  by  one  individual  to  anotb^,  eitb«T  r- 
himself  or  his  servant,  for  whose  acts  the  law  auk  ■ 
him  responsible,  the  party  recciring  the  injurA-  i- 
entitled  to  an  indemnity  for  tbe  same.    But  ^thvc| 
this  is  the  general  prindple  of  law,  all  conrts  bs«- 
fonnd     nmmmy  to  adopt  oertaia  ndea  ioa  ihe 
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nppliofttioa  of  it;  Ukditia  utterly  imponible,  in  all 
I'm  mioiu  omm  tint  may  ame,  that  the  remady 
whiek  tiM  Jaw  may  give  ahonld  always  ba  to  the 
jtieebe  amoont  of  the  Ices  or  injury  tiutainadL  In 
mMiy  ca^ps  it  will  of  neoewity  eiceeil,  in  others  fall 
ibort  of,  the  precUe  amooot.  To  select  an  example 
amongst  the  oaaes  which  have  oocnrred  in  this  court, 
I  may  here  meotkn  thaoiMol  The  Oosettc,  whioh  has 
bwa  broug^ht  to  tiia  nette  of  €ha  ooorl,  in  wUeh 
a  Inrgr;  m\n  wng  awarded  tbau  the  actual  Iom 
siistuiatd  by  the  party  stung  in  the  cause.  In  respect 
to  the  question  more  immediately  under  considera- 
tion at  the  present  moment,  I  do  not  reooUeot  a  case, 
sod  no  oasa  has  been  aoggMtad  to  ma,  where  a  vessel 
baa  been  considered  as  a  total  loss,  and  tbn  full 
▼slue  of  that  vessel  haTicg  been  awarded  by  the 
regiatrar  and  merch.'iiitH,  tin_v  claim  hsis  been  «et 
up  for  compeosatioQ  b«yoad  the  value  of  that 
feiaeL  When  I  first  read  tlia  papers  in  this 
OMS,  I  looked  with  mooh  oaia  and  alfeaDtian  to  isa 
vhetber  any  precedent  oonld  be  fonnd,  whether  any 
lingle  instance  had  ooooired  in  the  numerous  cases 
«rhkh  have  arisen  .  .  .  but  I  found  none,  and 
the  leemed  ooonsel  who  has  argued  the  case  on  behalf 
of  Mr.  Woodwaid  doea  not  appear  to  have  been  more 
sMOSMfo]  in  bb  reseawbe^" 

It  WOiilfl  appear  also  that  the  learuoi  jarlcjf  waa 
tmpmsseii  try  tho  difHcTiity  of  pstim*tiug  Ika  Jatnagd 
in  the  pot^il  lo  loss  of  piri  fi'H  and  th«  speculative 
character  of  such  au  assessment.  He  says  {'i'fte 
Volumbu4,  3  Wb.  Bob,  p.  164):  "The  true  rule  of 
law  in  such  a  case  would,  I  conceive,  be  this — namely, 
to  calculate  the  value  of  the  property  destroyed  at  the 

11'  uf  tbeloss,  and  to  pay  it  to  the  owners,  Ha  h  full 
iudemnity  to  them  for  all  that  may  have  bappt^ued 
without  entering  for  a  moment  into  any  other  cou- 

■dsntiflBU  If  t>M>  natwuiimS^  fO        OOltfnfV.  '<ir<mkaatAtA 

far  by  tiia  own«t  of  the  amaok  in  this  oaie,  were  once 

ri'tmitterl,  I  no  limit  in  its  applicatioa  to  the 
liifHoolties  whicb  would  be  imposod  upon  the  court. 
It  would  extend  to  almost  endless  rano^ations,  and 
in  ersqr  oaia  I  might  bs  called  upon  to  datarmine  not 
only  ^  valiia  of  the  ship,  bat  the  profits  to  ba  derived 
on  the  voyage  in  whieR  nhf^  niio-ht  engnged,  and 
indeed  even  to  Ihuse  the  return  vuyage,  which 
might  be  sai  l  to  huvM  been  defeated  by  the  collision. 
Upon  this  consideration  alone,  I  shoold  not,  I  oon< 
ceive,  he  justified  in  admittillC  this  claim ;  but  I  am 
farther  bona  ont  io  ao  ddof  iqr  the  dtfEerence  which 
oiits  between  a  total  loss,  and  the  case  of  a  partial 
danjfigf — nunn^ly,  th/it  in  tliC' Intter  case  the  amount  of 
the  additional  injury  m  the  loss  of  the  freight  is  cap- 
able of  being  accurately  oalonlatad.  It  depends  upon 
SO  vmUBgatoj;  itii, aa  point  of  fast,  an  absoiata 
loss,  and,  aa  idob,  fha  owner  of  tba  sbip  upon  whom 
it  falls  is  justly  entitled  to  compensation." 

It  appears  to  me  that,  except  on  the  ground  of  the 
uucertaln  and  speculative  nature  of  the  claim,  which 
certainly  was  its  character  in  the  cose  before  Dr. 
Loshington,  it  would  be  diAonlt,  ou  principle,  to 
exclude  such  a  claim.  It  was  conceded  m  the  argu- 
ment before  Dr.  I  .ushington,  and  held  by  him,  that  in 
the  case  of  the  partial  loss  of  a  \cMiA  ld  i'.lnwuuce  f<  r 
demorrage  may  be  given,  in  addition  to  the  cost  of 
ifptdting  the  physicsl  damsge  infiicted ;  and  in  the 
CMS!  of  The  VoaMtt,&  P.  D.  229.  and  The  Star  uf 
h'ffa,  1  P.  D.  466,  it  was  -^kald  Sir  Bobert 
PliilliiiinrH  tbn;  ill  tin.'  rase  of  a  partial  loss  the  loos 

I  i  prohtable  charter-party  formed  a  proper  element 
<  icopensation.  The  case  of  The  Ari/entino  in 
tile  House  of  Lords  ia  a  oonolnsiva  anthocifey  that  the 
less  of  aamiogs  in  an  omplo^iMot  oontraoted  tor  is 
not  too  remote  to  constitute  an  element  to  be  con- 
fidprcd  in  the  assessment  of  damages  iu  the  case  of  a 
partial  loss. 


It  is,  no  doubt,  a  soimd  principle  in  the  case  of  a 
total  loss  that,  speaking  generally,  to  give  a  sum 
which  will  replaoe  the  vinel,  is  to  giva  all  tibat 
justioe  demands.  It  may,  in  sndi  case,  be  fairly 
enough  as'iiiinc'd  tluit  thf  HuLfitif atf-i  \-pa'-:e!  wi'l  in 
the  future  be  as  profitable  to  her  owner  as  that  which 
has  perished  would  have  been.  But  to  carry  thia 
prandpla  ao  far  aa  to  say  that  a  vessel  loit  at  thaoom- 
oaneemant  of  bar  voyage  is  compematod  for  by  her 
value,  without  regard  to  her  profits  during  the 
voyage,  when  the  owner  could  not,  in  fact,  replaoe  his 
lost  vessel  and  earn  tlioae  profits,  appears  to  me  to 
press  theonr  into  oontliot  with  facts.  And,  if  I  am 
right  in  tiimkmg  that  what  influenced  Dr.  LiuliiBgton 
was  tho  uncertain  and  speculative  character  of  the 
claim  before  him,  such  consideration  certainly  does 
not  arise  in  a  case  like  the  present,  where  the  claim  is 
regulated  by  the  terms  of  the  charter-party  in  force 
at  the  time  of  the  collision. 

The  case  of  7V.«  Vttfde,  S«m  23,  WM  Mfanad  to 
before  me  as  supporting  ua  daiMnii  in  fAe  OalunAu$, 
It  might  be  e  \  pec  ted  to  do  so.  as  it  was  also  a  decision 
of  Dr.  Luahington.  The  learned  judge,  in  fact, 
reiterates  and  explains  his  previous  decisions.  All  he 
saya  is :  "  Ihera  «aa  aaotoar  case  oame  before  the 
ooarb  whara  tba  vessel  was  totally  lost  and  destroyed. 
A  claim  was  made  for  conseqnential  damage,  but  the 
tjourt  held  it  had  no  discretion  in  the  matter.  Ail  the 
remedy  it  could  give  was  tha.t  nf  putting  on  the 
vessel  at  the  time  she  was  lost  a  market  pnoe; 
whereas  in  oaw  gt  partial  loss  there  are  other  dalow 
such  as  demurrage  and  so  on,  which  are  alwaya  oom< 
pcnsated.  Therefore,  what  we  hava  bad  to  look  at 
18,  whfit  would  til"  vf">selhave  f etobsd in  tba  mariiet 
at  the  period  of  its  destruction?" 

It  is  to  be  observed  that  Dr.  Lushington  laya  down 
that  tba  valna  of  tba  vasNl  to  which,  in  tbe  aasa  of 
total  lost,  ba  ooaflnas  iba  damages  is  to  ba  taken  at 
the  time  of  the  loss,  and  he  does  not,  I  should  suppose, 
in  the  case  of  a  vessel  under  a  profitable  charter  at 
the  time  of  loss,  intend  to  exclude  the  fact  of  that 
charter  from  entering  into  tba  oomputation  of  the 
market  price  of  tba  vasesL  II  tlila  aiament  of  valua 
be  admitted,  a  rtstitntio  in  I'efiyrtaR  anigbt,  OOdoubt, 
by  this  process  be  effected. 

The  aecisiLsu  in  tlie  caie  of  The  Oify  of  Rom', 
Shipping  Qdzotte,  May  12,  1887,  p.  310.  sppenrs 
to  me  to  be  praottoally  identical  with  that  in  The 
Columbut.  The  owoar  of  a  ,flabiag  vessel  aunk  in 
a  ooUipion  claimed  for  tiia  valoa  of  tlia  flsh  wbiflit 
would  have  bee  Li  c  iugbt  iMtamen  the  date  of  the 
oolliaion  and  the  termination  of  the  fishing  season. 
The  regisbar  held  that  the  loss  was  too  remote  and 
spaealativa  to  he  takaa  into  oomidMatioa,  and  Sir 
Jamea  HiMinen  uphdd  that  viaw.  *'  I  oonddar,**  ba 
said,  "  that  the  matter  is  concluded  by  authority, 
that  when  there  is  a  total  loss  the  question  of  the 
value  of  things  lost  at  that  time  is  what  ia  tu  be 
taken  into  account,  without  reference  to  what  u  vessel 
woold  have  tamed  it  she  bad  gome  on  a  longer  or  a 
shorter  voyage  than  tba  ooo  on  wliioh  aba  was 
engaged  at  the  time." 

IL  jc,  fis  in  the  ca.se  of  Tl.  i  mhu.<,  nothing 
appears  to  be  decided  which  would  exclude  a  claim 
for  anbanoed  value  of  a  vanel  at  the  time  of  hi>r  loss 
by  naaon  of  a  pro&taUa  cngafftmaiit  which  bad  been 
■eoored  for  her. 

I  should  feel  the  greatest  difficulty  in  even  apjiear- 
iug  not  to  follow  implicitly  a  decision  of  Dr.  Lu«li- 
ington  on  a  point  which  he  considers  to  be  decided 
by  the  practice  of  the  Admiralty  Oourt,  were  it  not 
that  there  is  a  later  deoiiion  in  tbb  oonrt,  and 
decisions  also  of  registrsrs,  whioT!  ni  r  ear  to  me  to  be 
baaed  on  a  differcoit  view  of  that  practice.  I  refer 
fliat  to  tba  «Ma  of  7As  Northtmhria,  L.  B.  3  A.  *B. 
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daddadlvair  BofaatPliimiiMniii  186S.  That 
•  am  m  wbklt  tlia  owiMn  of  Tht  Iforfhuft^iia 

clAiii  pd  to  limit  their  liability  in  respect  of  damage 
occasioned  by  ooUirion  to  a  sum  of  x&  for  each  ton 
of  her  tonnage,  and  the  question  was  whether  her 
ownm  wwe  l»ble  Alto  to  p«r  interest  on  tnoh 
■momit  froan  tin  date  of  the  It  was  held 

that  they  were.  In  his  juflgmf^nt  Rir  Robert  PbilH- 
more  stated  the  pr^cUco  of  tht;  Adiuiralty  Court  as 
follows :  "  The  practice  under  the  old  law,  which 
deoraed  a  ratitutio  in  inUgrum  by  the  wroog-dow  to 
llie  mffcNT,  WM  follows :  In  the  case  of  a  vessel 
Hndc  with  •  eHgo  on  boeid,  the  rtatikOio  in  itUegrum 
mt  dVsoted  by  a  oaloalation  of  the  pirobaUe  ralne  of 
the  ship  ur  fhn  end  of  her  voyage,  and  of  the  fn  ii^Vit 
vhtdisbe  would  have  earned,  makiDg  at  the  same 
tine  OOTtibl  dedmillooe  m  to  the  expenses  which  the 
Qnnura  nnuii  ham  Ineiimd  iu  order  to  oomplate  the 
voyage,  mbh  as  the  wa|^  of  the  orew,  fte.,  and  also 
makiug  a  deduction  for  discount  if  thn  n^hm  found 
were  paid  before  the  probable  end  of  the  voyage.  .  .  . 
In  the  event  of  the  vesHel  sunk  having  no  cargo, 
then  interest  upon  the  value  of  the  ship  from 
the  day  of  the  collision  was  given ;  the  reason  being 
that  in  the  former  case  by  giving  freight  you  had 
really  given  the  interest  on  the  use  of  the  vessel 
during  the  intervtil  Victwcpn  th(^  cDllisnni  mul  her 
arrivu  in  port ;  whereas,  in  the  case  of  there  being 
no  cargo,  there  was  no  frei|^t  to  represent  the 
inteiertt  and  it  wee  thenlofe  taipemij  given.  80 
that,  in  the  &et  eaee,  to  have  given  intawrt  well 
as  freight  would  have  been  to  place  tbe  suflarer  in  a 
better  position  thau  he  would  have  been  bat  for  the 
collision;  and,  in  the  seoond  case,  to  have  refused 
him  inteceet  would  h*ve  been  to  jplaoa  him  in  a  wone 
petition  00  aoooimt  of  the  ooUirion  than  he  would 
otherwise  have  been ;  whereas  tho  principle  of 
rtttituiio  in  integrum  is  to  replace  the  suiierer  iu  the 

condition  in  which  ho  wu  nt  th*  tiott  wbaa  the 

wrong  was  done." 

It  is  clear,  therefore,  that  in  the  opinion  of  Sir 
Robert  Pbillimore  the  practice  was  that  if  a  vessel 
totally  lost  had  cargo  on  board,  the  freight  which 
she  would  liavu  earned  vtm  to  If  billu.vtjd,  and  the 
value  of  the  ship  calculated  as  at  tbe  end  of  her 
veflge ;  and,  if  she  had  no  cargo  on  board,  interest 
WM  given  at  the  time  ol  the  odliwon.  She  dtffimmoe 
between  the  viewa  of  the  praotioe  of  the  Oooit  ef  Ad- 
mirrilty  taken  by  Dr.  Lushiugton  and  Sir  Sobert 
Phiihmore,  both,  of  course,  very  high  authorities,  is 
perhaps  more  apparent  than  real.  Dr.  Lushiugton 
indicates  that  the  value  of  the  vessel  is  to  be 
taken  at  the  time  of  tihe  edlieion,  which  does  not,  as 
I  have  above  snggested,  exclude  a  fact  such  as  the 
existence  of  a  profitable  charter  from  being  allowed 
to  enhance  the  value  of  the  vessel  at  that  time.  Sir 
Bobert  Phillimore  states  that  the  value  should  be 
taken  as  at  the  end  of  the  voyage,  aud  therefore  lets 
in  freight  or  inteteet  M  en  additional  compensation. 
The  result  of  the  two  oalcnlatiens  in  flgvreo  shonld  be 
practically  ind  litiotil. 

The  present  case,  which  is  that  of  a  vessel  withe  ut 
CM^o,  but  uDder  charter,  being  totally  lost,  is  not 
esMtly  that  ooatemplated  bj  Sir  Sobert  Philiimore; 
hnt  it  aptpean  to  me  to  follow  from  his  judgment  that 
the  value  of  the  vessel  may  in  si:rh  cnso  tukrn  nt?  at 
the  end  of  her  voyage,  and^  suuietliiug  allowed  m 
respect  of  the  period  between  the  time  of  collision  and 
the  end  of  the  voyage.  What  is  that  something  ?  If 
there  be  cargo  on  board,  Sir  Robert  Phillimore  says 
that  the  freight  is  to  bo  allowed  for,  if  no  cargo  be  on 
board,  then  interest  is  to  be  allowed.  But  if  the 
vessel  be  under  charter  it  appears  to  m  i'  lliat  a  case 
arises  in  which  the  profits  uider  the  charter-patty 
«hioddtnke1ihepkMOI  inteMlhM 


_  the  loee  to  the  owner,  and  megr  h» 
ecStfidered  I0  be  tbe  eq[nivBlmit  of  Mgnt  whan  a 

cargo  13  on  board.  Indeed,  T  can  see  no  distincti:™ 
between  the  case  of  ft«ight  when  a  cargo  is  on  board, 
and  the  present  oase  of  a  charter-party,  under  whic^ 
oargo  is  to  be  taken.  The  engagement  under  which, 
in  both  Meet,  the  veenlie  employed,  eanally  remark 
thn  i  laim  from  the  region  of  speculation*  eai  ia 
uejtlnir  case  can  it  bo  »aid  to  be  too  remote. 

I  think,  therefore,  that  tLe  pr'jj>-r  njvvs.ire 
damage  in  this  oase  is  the  value  of  the  veest^i  ai  the 
end  of  iier  voyage,  plus  the  profits  lost  under  the 
charter-party,  and  thk  ia  what  the  learned  xtfpi^m 
has  allowed.   There  is,  however,  further  nottoRfy  oe 
the  practlijft  of  fitii  Admiralty  Court,  to  which  «  mut't 
weight  was  attached  by  Dr.  Lushingtoo.    S<j  far  »a 
can  be  judged   from  the   instances  ooU^«d  in 
Pritobacd^fl  Admirditjr  Digest,  claims  simiier  to  th» 
present  have  for  more  iSan  thirty  yeate  InvariaUy 
been  dealt  with  in  the  registry  in  the  mann--r  a.loptwl 
by  the  learned  registrar  in  the  present  cmv.    There  it 
an  instance  of  a  vessel  run  down  and  totally  lo*t  in 
the  "gwgUA  Ohannel  while  on  a  voyage  from  Ne«- 
oastle  with  «  ewgo  of  ooals  from  Cadiz,  wlicaM  As 
was  to  carry  a  e^rgo  of  salt  to  South  America  pur- 
fiunut  to  a  uhart-er- party  entered  into  before  she  left 
Newcastle,  in  which  cae*:-  it  whs  held  that  tbe  owi:sr» 
were  entitled  to  net  freight  not  only  on  the  coal,  hat 
also  on  the  salt  cargo:  H.M.8.  Ftfk,  Pcitehard't 
Digest,  p.  1761.    Xo  ol^eetin  WM  tAen  to  the 
report  of  the  registrar,   la  anotiier  oaao  no  objectaa 
wa^  raisf i  to  the  dedstou  of  tlio  r»»gi6trar  wh-rr  i 
steamer  on  her  way  to  Middlesborough  iu  balLut,  a:-^ 
chartered  to  carry  a  cargo  of  pig  iron  thence  to 
Dantaio,  and  retain  with  a  cargo  of  oak  ^vss  to 
London,  was  eonk  in  *  odlliston,  and  the  fre%ht  for 
both  voyages  was  allowed,  less  tbe  probable  cost  of 
earuiug  it :  The  Brrez> ,  Pritchard's  Admiralty  Dif«ff. 
p.   1762.     There  is  anotia t   c  tse  decidtni  by  ti* 
registrar  without    objection,  which   is,  I  thiak, 
exactly  in  point.   The  plaintiffs,  claiming  for  tie 
total  loss  of  their  vessel  on  her  ootwant  vajsg^. 
were  allowed  the  homeward  freight  wliiehwonldii 
all  probabibty  have  be^n  earned  under  a  ch»rt#r- 
party  in  forco  if  the  collision  had  not  oocozred :  P- 
Appendix,  Pritchard's  Digeet,  p.  1761.    I  ftsd  OB  tl« 
other  hand  that  when  them  was  sppamattf  «» 
ezistiog  charter-party  (The  Undine,  Ihi'tj,  nxid  aim 
thf  cliiiiii  A  tts  in  respect  of  a  future  voyage  for  whicL 
no  preparaiiou  had    been    made  (Thf  A*aiAx»»-rs 
Pritchard's  Digtst,  p.  1762).  a  claim  for  frwght  wj» 
disallowed;  hat  it  was  disallowed  in  the  tir?t  case  kit 
the  reeson,  as  expressly  stated,  that  tbe 
prcblpnintinnl  and  in  thff  nitlTimii  TTlTIt  in  all  ] 
for  &  Himilax  reason. 

It  was  also  argued  before  me  that  the  I«ir««i 
registrar  did  not  calculate  the  value  of  the  vessel  »i 
the  end  of  her  voyage,  and  efea  if  he  did  that  t^ 
value  be  placed  on  the  veseol  ie  euMwntad  To  Hm 
tbe  reply  made  seems  to  me  oondnSve.  The  Imnsl 
registrar  cl I  >rly  Lli  l,  iuul  says  that  be  did,  take  th' 
value  of  the  vessel  at  the  end  of  her  voyage,  and  I 
satisfied  that  there  was  ample  evidence  before  him  t. 
justify  the  iigant  at  which  he  Mtived.  I  thiat. 
therefote,  that  di«  report  of  the  leemd  lep**  ** 
correct,  and  ought  to  be  confirmed. 

Solioitort  for  the  plaintiffs,  iJottrrrll  A  /f»f  A<. 

SoUoitorB  for  the  defendants,  6t«kt$  <i-  iikJeet. 
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Eoon  flV  LouMit     EmrsA  amd  Oibsm  v.  Araomr-OBiniBAi.  and  Others.     Housb  of  Lords. 


From  C.  A.  )  „     , , 

CEnglADd).  i  May  18. 

HUJITER  AJ/TD  OtHKHS  tf.   ATTOBNEY-OexERAL  AND 

OriiEHS.  [a  ) 

(Aantff-^WiU—Oi/t  to  fttrchem  advoummt—Qwnl 
ekarikdm  iiUmtion —  Uneeftainty. 

A  tettatnr  gave  hit  pure  per$otiaHy  to  tpecial  trnatees 
vpon  trud  to  invest,  and  with  power  to  apply  the  income 
«r  any  pertkn  of  the  capiM  {Ij  in  granU  for  or  iouxtrtU 
Ut»  iwritoe  admnamm  «r  pretentation* ;  (2)  in 
trtanitg  or  eontr^uiing  tit  the  emmon,  improvement,  or 
f/f  f  ■  ,,:  ^  of  rhurchea,  chapels,  or  s-  A-wj/s  ;  or  (3)  in 
jMti,ui'j  (  r  rontribiitinij  to  the  Mlffi  iffi  or  inajinrit  of 
rrrt'irt,  vi'iin,  or  incuinbenU,  vuixlfr^,  or  (Mchtr-i,  upon 
eertain  exprtMed  coiulitioiu  upholding  certain  rtlujicus 

doctrlnti.biU  nult  in  iowM  o^^tjfUtg  U>  {\). 

Heidt  that  Hun  wo*  nof  my  gemmU  ^u$t  /or  charity 
binding  Iht  whefe  fund,  and  that,  <w  the  trudtm,  kwiug 

a  diecrttioii,  icerr  not  honmHoapply  the  fundtto  purpotei 
ttrietly  charitahU,  and  as  tfte  other  purpous  to  lohich,  in 
their  discretion,  they  toere  stated  to  he  nppliatbU  tverr  too 
imle/inite  to  constitute  a  triut,  the  whole  gift  was  bud  an 
a  charitable  gift  and  void. 

Decision  of  the  Court  of  Appeal  (45  W.  JL  610, 
[1897]  2  CL  \0i),  revtned. 

This  WM  an  appeal  from  an  order  of  the  Court  of 
.^nail  (LiadUj*  IiOp«s»  and  BuAif,  LJJ.}.  dated 
tlie  2M  of  lfa7, 1807,  and  nporlad  4ft  W.  B.  610, 
rimV  2  Ch.  lO.j,  rivTOraing  a  dpoldoD  «l  Bomtr,  J- 

(46  W.  K.  314,  [ISHT],  1  Cn.  o\s]. 

The  teit-ator,  Edwunl  Hunter,  who  (Med  in  July, 
lt(96,  hy  his  will  made  iu  Maj,  1577,  after  variuu.4 
•pectfiu  bequest*,  gave  all  his  residuary  estate  to 
traatees  on  trust  to  ooDvwt,  iavest,  and  to  pay  the 
iBoome  of  one  moiety  to  lite  sitfesr  during  her  life, 
and  the  iucouie  of  the  other  to  his  brother-ia-law 
during  bis  life,  and  subject  thereto  the  testator 
direct-  1  thfit  the  whole  of  his  e8t«t«>  should  bo  trans- 
ferred to  special  trustees  to  l>e  held  and  apjilied  hy 
tliem  upon  tlit>  trusts  and  in  manner  following — that 
it  to  say,  "  The  special  trustees  may  retain  or  invest 
■aieh  pwiot  my  reaidaary  Mtate  as  shall  come  to  or 
davclva  iipon  timu  ia  or  upon  any  stooks,  funds, 
sbarea,  or  seoaritieB  whwh  they  may  think  proper  and 
whether  of  the  class  borfinbefore  jireschbfd  by  me  or 
not,  and  they  may  apply  the  income  or  any  portion 
of  the  CHpitiil  u  grants  for  or  towards  the  purchase  of 
advowsoua  or  presentations  or  in  creating  or  ooo- 
tributing  to  the  erection,  improvement,  or  endowment 
of  dranuas*  ohapsls,  or  lohmla  or  in  paying  or  oon- 
tribotiog  to  tba  salaxies  or  incoma  of  isotors,  Ttoars, 

or  inr-ninbenta,  niast'P'R,  or  trarhfrs,  but  U[K>n  the 
foiio -viug  conditions  :        Tu&t  u;.!y  such  churches  or 

chapela  .iliiill  If       : '^cribed  or  <:i  inr  nl  I'.i  l    i  ^^■.■l•■tl■m 

the  service  shall  uj  theopinion  of  thoBiMM  ial  trustees  be 
COtlducted  u^Kin  pureProtestautandCburoh  of  England 
piiDOiplas,by  whusbliueanthapriiioipUsof  the  Church 
of  Eoglaod  aa  held  and  imwIoatM  bf  those  of  ht : 
divines,  tlergy,  and  members  who  are  distinguished 
as  Evangcilicid  and  loyal  to  the  work  and  fruits  of  the 
littformatiou,  and  as  holdinj^  dfjctrines  and  priiicijiles 
ffutt  from  all  Popish  or  Kuiuiui  Catholic  tondt-ncy,  and 
opposed  thereto.  That  only  such  school-H  shall  lie 
•ubsoribed  or  coutributed  to  wherein  true  Protestant 
and  Church  of  England  principles  ata  distinctly 
tandU  and  ioooloatad,  with  prefarenoa  to  those 
aataolidiad  lor  ohUdian  of  the  jKiorer  olaawii  (3) 

(u.)  Ueportod  by  C.  U.  Ouai?to:(.  Es^.,  Barrister- 
at-Iakw. 


That  onlyiadi  masters  and  teachers  receive  grants 
who  beat  show  forth  by  their  teaohing  and  otampla 
true  Protestant  and  Church  of  Englwd  prindplas. 

(4)  That  DO  payment  shall  be  made  directly  or 
indirectly  to  or  for  the  benefit  of  any  rector,  vicar, 
or  incumbent  unless  upon  condition  that  he  shall,  if 
not  prohibited  iu  law,  at  the  principal  Sondaar 
monuiiff  ■errice  in  his  ohOMll,  asleoting  a  time  and 
itata  of  waatliar  when  the  aongrMation  ia  BBrooaed 
to  Iw  greatest,  read  tiie  TUrty-tiiiie  Artiolea  or  tha 
Oh  ir  h  of  England,  and  which  I  recomtiieud  he 
^liould  make  the  subject  of  bis  discourse  from  time  to 
time.  And  upon  further  condition  that  he  shall  ou 
the  first  Bonday  of  every  month,  at  the  chief  uiuruiug 
service,  preadi  a  sermon  on  *  Love '  from  a  text  taken 
from  tba  Qoqwl,  Bpistles,  or  Baralation  oi  St.  John. 
And  I  dedani  that  if  the  tpeosal  tntateaa  aball  find  or 
conxider  that  any  rector,  vicar,  or  incumbent,  master, 
or  teacher  shall  preach,  teach,  publish,  inculcate, 
t'lin  iij  rii|,fe,  adopt,  'jv  follow  any  do<j(riTii-s  (ir 
practices  which  ahall  be  contrary  to  or  at  variance 
with  true  Protestant  and  Church  of  Eoglaad 
principles  he  or  she  shall  be  disqualified  from 
receiving  any  beoeftt  mder  tbia  my  wilL  And  it 
being  my  wish  that  as  much  as  poenUe  of  my 
residuary  estate  shall  be  applicable  and  available  for 
administration  by  special  trustees  in  manner  aforesaid^ 
I  declare  that  all  my  debts,  fannral  and  tastamimtary 
expenses,  and  the  duty  ou  all  legacies  under  thi^  my 
will  or  any  oodicil  not  payable  by  the  legatees  shall 
be  raised  and  paid  out  of  such  p^rts  of  my  residuary 
estate  at  aM  not  legally  a^lioaUa  to  ohaiitabia 
purposes  to  tha  as<»era«ba  of  Hbn  raddiia  fliflraof , 

and  that  no  part  of  my  residuary  estate  which  shall 
be  so  legally  applicable  shall  bo  invostod  or  dealt  with 
Sf)  as  t*.)  make  the  samo  iuappliaahlft  or  una^'adabln 
for  those  purposes."  The  testator  further  declared 
"  that  on  the  aeath  of  each  of  them,  my  said  mstw 
and  brathar-in-lawi  tba  moia^  in  whieh  eba  or  he 
diall  have  had  a  Hie  iotnrpet  aa  alorseaid,  aa  shall  hot 
he  legally  applicable  to  charitable  purposes,  shall  be 
held  by  my  general  tnisteea  "  for  various  nieces  or 
such  of  tli'Mii  liH  -liri'.iM  -  I rviv.' l,im  in  e([ual  shares. 

An  originating  summons  was  taken  out  for  the 
determination  of  the  questions — (a)  Whether  the 
objects  of  the  residuary  gift  wsie  of  a  charitable 
n^re;  {b)  in  the  event  of  tbt  failure  of  the 
charitable  gift,  whether  there  waa  a  valid  gift  to 
testator's  nieces  or  an  intestacy.  Bomer,  J.,  held 
that  the  whole  gift  was  Lad  as  a  charitable  gift,  but 
the  Court  of  Appeal  took  a  dilTuront  view,  huldiog 
that  there  was  a  ^  hm.  r  il  aharitable  iatention 
expressed  and  that  the  gift  was  a  good  oharitaUa 
diapoeitioiia 

Cozenn-narJ:/,  Q.C.,  and  Lnrtt,  Q.C.^  [fhor'/e 
r.iiirrtiiice  with  theui),  for  the  appellants. — No  trust  is 
declared  of  theadvowsons  when  purchaRcd.  You  can 
bold  an  advowsoa  for  a  charity  but  there  is  no  trust 
at  all  to  carry  the  advowsons  here.  A  trust  of  this 
kind  cannot  be  a  ehatity.  Tiia  obiaot  being  too 
indefinite,  there  is  no  trust:  M<mte  Durham 
/  -  9  Yes.  ■.m.  10  Ihof.  .'22.    A  truijt  of  this 

kind  does  not  bring  any  further  property  into  charity  ; 
it  does  not  augment  the  sum  total.  A  trust  to 
purchase  advowsons  ia  not  a  chari^.   The  option 

S'ven  is  fatal:  I'tzei/  v.  Jamson,  1  nim«  ft  St.  G9; 
met  ▼.  Mlm,  3  Mar.  12 ;  OmaMiiasy  ▼*  Batcher, 
Tom.  ftBn8a.260;  Wttliam$^.Ker»haw,6CLitViB, 
111  (n);  Ellis  v.  S^H.y,  1  Mv.  Si  Cr.  2S«;  and  /n  fS 
Macduff,  45  W.  E.  101,  [18Li0j  2  Ch.  4.51. 

Sir  R.  E.  Webder,  A.O.,  and  fiLjU  Jot/.-.-  (/>i6rfi» 
with  them],  for  the  respondent. — The  gi  neral  intent 
is  charitable  and  the  court  will  enforce  it.  fTber 
nfanadto  In  re  St.  Sttphntt  r(ii/enioa-sfrrrt.ifl  W  R. 

43 
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887,  89  Oh.  D.  492  ;  Foley  AtUrmeij-Otnerat, 
7  Bro.  P.  0.  249;  Wilson  T.  AiiHMon,  Amb.  82; 
Aaernufntstion  of  Btnfrlt€e8  Act,  1803  (26  &  27  Vict, 
c.  rjll).j  When  you  get  an  overriding  intent  tlx 
ooort  iincL*  out  liwajr :  Jn  r>  Doiiiflna,  <H>«rt  v.  JSarniw, 
as  W.  R.  TjU,  y  j  Ch.  n.  472;  'Si„i,ft(  v.  llerbrri  20 
W.  K.  270.  L.  7  Cb.  Api*.  232 ;  I'ixoeL  v.  AtU/mry- 
OMKult  25  W.  B.  277,  3  Oil.  D.  S4S. 

W,  V*  Druee,  lor  llio  teipandnt  Moodm 

Co7Am$-]Iur'Iy,  Q.C.,  replied. 

Thri  House  took  time  for  coiisiflcration. 

Earl  of  Hau»bcuy,  IbC— In  tbii  caae  it  doe*  not 
appear  to  be  doubted  that  it  Bomer,  J.,  wag  right  in 
biUdiDg  that  tlM  fink  {nupoM,  which  the  toitator  in 
tUt  OMM  liM  dworibed  aa  ocing  a  purpom  to  wUch 

some  part  or  all,  accoriliug  to  the  digLTetiun  of  the 
truflteee,  may  bo  apjdied,  is  not  "  charitable"  in  the 
sense  in  which  that  word  is  iiuderst  '  i  ;  1  y  the  Court 
of  Chancery,  then  the  whole  gift  must  fail.  It  is 
undonbtedlj  thfl  law  that  where  a  bequest  is  made  for 
ohuitftble  pispoMa  and  also  for  aa  indefiiiite  purpose 
not  duaitMle,  and  no  apportionment  ii  nud*  by  tho 
will  so  that  the  whole  might  be  applied  for  either 
purpose,  the  whole  bequest  is  void,  titul  I  do  not 
understand  any  of  the  judges  of  th*-  i.rt  of  Appeal 
to  question  that  doctmie,  but  iu  a  mimuer  I  aball 
refer  to  preseutlj  each  of  the  learned  judges  gives 
reasons  tending  to  abow  that  Bomer.  J.,  waa  wrong 
in  saying  that  tlM  flnt  potpOBfi  itt  qaeatkn  waa  not  a 
oharitabie  gift. 

Now,  it  will  hardly  be  contended  that,  if  the  wordit 
stood  alone.  Hic  j  r.  ]i  l^e  of  advowsons  and  presenta- 
tions is  a  oharit^bli-  piir|ii  <  .  uiul  it  certainly  cannot 
l>e  8nid  that  the  tru!<ti'eH  Hi  pcinted  by  the  testator 
might  not  devote  every  farthing  of  the  fund  in  their 
hands  to  that  one  purpose.  It  is  equally  clear  that 
he  iiaa  deabied  no  trust  in  raapeot  of  the  adTOwaona 
orfneaeiitatbniwhen  purcbaatd. 

The  procpss  of  reasoning  by  which  the  Court  of 
Appeal  has  come  to  th<^  coiujlusiou  that  thf»v  have  the 
right  to  read  the  tesitator's  will  aa  egtaiilishing  a 
charitable  truAt  on  the  words  to  whioh  I  have  referred 
is  this :  They  say  that  they  are  s'iiH^iently  satisfied 
of  theteatator'a  intnitiou  by  referring  to  other  parts  of 
Uawiil;  and  lao  far  agree  that,  judging  of  hiamiginus 
riews  by  what  he  has  said  in  other  parts  of  his  \nll,  I 
have  no  doubt  whatever  that  hia  general  intentioti 
was  to  aid  the  p«rtifiilar  school  ot  jelij^iuus  though" 
intheChtirch  of  England  to  wliiub  he  was  himarlf 
attachi>d  ;  bul  it  would  be  a  strange  oanon  of  con- 
struction for  a  will  to  say  that  wherever  yoo  can 
discover  whai  a  testator's  derfrea  and  wlahee  wer«, 
although  yoa  oaimot  fitul  rxpreas  words  in  the  will 
whloh  give  the  authority  sought  for,  nnvertbeless  you 
can  supply  words  and  dt^dare  trusts  which  aro  lu.t  to 
be  found  in  the  will  itself  ;  that,  to  put  it  plainly,  th« 
testator's  intt  ntiou  is  to  hi-  judged  by  tho  general 
daaire  that  he  has  exjuettiicd  to  have  his  money 
davotod  to  augb  a  purp<  se.  To  errata  •  truat  by  suoti 
a  wooaaa  of  argomeot  «a  that  appeaia.  to  my  mind, 
to  oe  not  interpreting  tiie  will,  bat  making  a  will  for 
the  testator.  Tf  ^T  st.  r  of  tile  llolls  sajs,  with  tbo 
cjindour  which  ttiW;j>s  distiDguishea  that  learned 
judaic,  '■  I  do  not  »ny  tile  worils  tit  tiietu,  but  you  can 
see  plainly  enoQgb  what  the  testator  is  driving  at." 

Again,  be  sayf,  **Itiatrue  that  he  "  (the  w*\.nU>r) 
"  h««  Dot  said  In  ao  many  words  that  that  part  of  bis 
reelduary  eatate  which  may  bs  applied  for  the  pur(>o80 
of  advowsous  or  presentations  is  to  be  hold  when 
obtained  upon  the  particular  trusts."  Again,  he 
NHys  :  '■  The  (ourt  ought  to  look  iit  tin-  drill  of  ;lie 
wholo  will ;  and  looking  at  it  from  that  (toiat  of  vi*:W/ 
although  I  qtut»  feel  it  ia  d-fficnit  to  fit  the  worita  in 


ao  aa  to  niaka  tiie  oonditiopa  aeearalaly  wf^XMi*," 

and  so  on.    I^jpeg,  L  J.,  puts  the  argument  m  a  more 
com  pondious  Lu  1 1  tli  ink  in  a  more  obviously  falladouf  ^ 
v.'.v  wlu'u  he  says  "What  object  oould  he"  ith^  | 
testator)  * '  have  in  view  when  be  directed  these  Bpedaii 
trustaaa  to  apeod  large  sums  of  money  in  buying  ^ 
adrowaana  or  presentations,  exoept  to  ndvwt 
religion  — titat  particiilar  form  of  tlie  Frut«;»taat 
religion  to  which  ha  waa  himself  attachad."  Bi^» 
L.J.,  says :  "  I  wiD  take  a  more  gwaral  view  of  tt* 
will.    What  did  the  testator  mean?    He  meant  tj 
carry  out  his  object  by  nieanii  of  cburcb«sand  chapelf 
and  schools."    He  Hiiys :  "  Churehes  and  chapels  and 
schools — it  is  'churches,  chapeb,  or  schools' — and 
tbrou|[^  the  instrumentality  of  rectors,  vicars,  and  m- 
cumbents,  and  masteca  or  teaohara.    Frmb  tiiatit 
appeara  to  me  plain  that  ha  waa  intending  aa 
far  as   he  oould   to   devote   his   pro|M>rty  cnp^ible 
of    being    applied     to    charitable     pur|>.>#a^  fur 
the   i)urj)ose   of    reb'^ion    or   education.  '      I  4 
not  say  that  we  have  got  quiuy  through,  but  we  are 
advanced.     We  find  that  by  means  of  churchss, 
chl^M}a,  ot  aehools,  and  rvototar  iooombanta.  er 
teadieia,  he  waa  going  to  haaa  thia  OMina^  made 
available.    Xow  I  venture  to  say  that  if  you  were  to 
HupiKiso  that  «ver}-  one  of  the  words  which  the  loM 
justice   has  used  wan  in  the  will  itadf,  it  wouM 
advauue  the  lord  justice's  argument  no  whit  farther. 
The  point  is  this :  Whatever  his  general  intenticti 
may  bo*  the  teatator  hts  not  done  it.   I  must  not 
OBut  to  notioa  what  the  Master  of  the  Rolls  pat  aa 
the  cardinal  and  crucial  question.^    flgpyeaa  the 
trustees  here  had  proceeded  to  appoint  a  ntna&tie 
clerpymiin,  would  not  the  court  restrain  them  '  I 
admit  that  that  is  a  plau>iltl&  mode  of  ])utting  tL' 
difficulty,  but  is  it  anything  else  tliaii   p^iviug  <. 
startling  illustration  of  what  t^e  consequences  would 
be  if  the  testator,  notwithstanding  his  general  inten- 
tioaa»  had  not  ntada  anffideat  pcoviaioD  lor  giviog 
tffoot  to  hia  intantionaf  la  it  any  more  than  agaia 
stating  the  very  question  your  lordships   have  to 
decide — that   which   the  &Lwt«r  of   tuo  Koli^  h:is 
described  h«  the  cruiiril  (pn'stiou  r    Is  if  not  on.y 
another  mode  of  putting  the  point  which  be  hai 
already  dealt  with,  and — with  all  respect  to  him  I 
venture  to  say— not  awwaafnlly  f  And  after  all  it  ia 
otdy  what  alwaya  happeoa  amn  the  teaiater  fomata 
to  ^'Ive  vethal  expTtMion  to  what  maj  nawrthMaaa 

be  ni  his  mind. 

'  iniittiu;^  freely  what  each  of  the  learned  judges 
has  said,  I  aui  uuable  to  agree  that  such  general  in- 
tention not  carried  out  by  appropriate  words  in  the 
will  itaelf  can  give  any  court  the  right  to  place  the 
worda  there  for  him— that  is,  as  I  have  said,  to  make 
a  will— not  to  interpret  the  will.  Ton  night  aa  veil 
argue  that  because  yon  can  diaoover  tliat  aomeone 
wn-*  the  object  of  the  testator's  afFi-ctioii,  you  shoul  i 
iuvout  a  b©que«t  for  him,  tdnce  ho  did  not  im  au  tii  di« 
intestate,  aud  he  inust  therefore  h:ivf  invent  to  leave 
sometbiug  to  the  object  of  his  afTrctiou — that  because 
you  find  general  expreaaioua  in  a  will  of  afEbotion  and 
regard  for  oertaia  pafa3na,  although  tbaro  aie  no 
worda  in  wfaidi  pr  vision  is  made  for  them,  you  are 
to  interpret  the  will  in  h  a  Wiiy  lis  in  a  Inrge  and 
general  seiiNo  may  be  «:iid  to  salisfv  the  wishes  of  the 
trst:it  ;r.  Th"  jihiin  fact  reuKiins  in  thi-*  will  that  th« 
tetitaior  has  not  declared  the  trust  that  the  Court  uf 
Appeal  have  imagined  for  him,  and  no  apt  WOrda 
have  been  fonnd  to  ftt  or  give  eSaot  to  Ua  rap- 
posed  intention;  and  I  tUnk  we  are  not  jaatifte<l 
in  taking  such  a  liberty  of  interpretation.  That 
certainly  would  be  a  strange  mode  of  construing 
a  will,  tlmt  becniHe  you  cannot  tin<i  what  else  he 
must  have  intended  to  be  done  with  hia  mooey, 
exorpt  aomedring  of  fbat  iiatnia,  alttioagb  it  ia 
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adnilM  tb&t  there  are  do  vordi  in  tiM  will  to 
OOnvey  the  istention  which  ia  saggested  he  had  in  hia 
Ittnd,  you  can  inTeot  proviaioiu  and  impoiie  condi- 
tion! wbioL  the  te«tator  himself  has  n  U  n;tr<  1  j  i-il. 
With  tho  utmost  respect  for  tho  leftrued  judfijes  of 
the  Cijiirt  of  Appeal,  I  say  that  that  would  be 
admitting  a  latitude  of  iuterpretation  and  a  loow- 
BMS  in  ths  application  of  woraa  in  wills  ezprvesiog 
Ihe  BanaDai  infntioiW  of  the  testator  which,  althou<h 
In  ma  pwticolar  oMe  it  might  do  no  harm,  would  let 
in  a  mode  of  intprproting  wills  which  would  cast 
upon  th«  Court  in  almost  every  case  of  a  defectively 
made  will  the  neoenit^  of  making  tho  will  for  the 
testator,  not  iutarpntmg  the  woida  which  he  has 
•otnally  mad. 

VarthMCMiMM  Iimol  optnian  tbsfc  tba  | 
niMt  of  the  Oooit  of  Atipfld  ought  to  bt 
and  thr>  judgment  of  Bomer,  J.,  rertond*. 

Locd  Watsos.— I  hare  had  an  onportonity  of 
oonsidering  and  I  entirely  oonoor  in  the  tacms  of  the 
judgment  prt-pared  by  Davey. 

Lord  SuAWD.— After  vwy  oanfiil  oaniid«r»tioa 
indoaed  by  the  eivannituoe  that  tho  Hbnw  li  ahoiit 

to  rarene  the  unanimous  decision  of  the  Court  of 
Appeal,  I  agree  in  thinking  that  this  House  should 
revert  to  the  ju'lgiti.  tit  of  Bomer,  J.  That  learned 
judge  has  held  that  while  the  t<«tator,  with  refereuce 
to  the  drat  of  the  several  purjKMea  to  which  he  has 
autborixad  the  residue  of  his  estate  to  be  apiilied  has 
■tatod  that  his  trustees  "  may  apply  tho  noome  or 
any  poHion  ol  tho  eopital  in  grants  for  or  towards 
fh«  pwinhno  of  advowsons  or  presentations,"  yet 
there  is  no  provirioo  to  be  found  in  his  will  that  the 
advowsons  or  pretentations  so  purchased,  or  for  or 
towhrds  th>?  jiiiri  liH'if  of  which  grants  maybe  given, 
shall  be  affected  by  any  oharitaUe  trust,  or,  indeed, 
hr  OBJ  ddbiite  traat  innt«f«r,  and  I  oonoor  in  tiiat 


The  testator  has  anthorhed  his  special  tnutees  to 

apply  thr>  inroriif'  or  any  portion  (if  tli-i  r.ipital  of  the 
rn^siduv  of  hia  cstato  in  tbr(*e  ilitlVrnnt  w;iys — first,  in 
tho  ]iurchaae  of  tiilvowHona  or  ] irr-flriitiitions ;  or, 
secondly,  in  the  erection,  improvement,  or  endow- 
BMot  Of  churches,  chapels,  or  schools ;  or  thirdly,  in 
paying  or  oonttibnftiag  to  tha  aaladaa  orinoonoof 
reeton,  vicars,  or  inoaioheato,  nMotera  or  taadian. 
There  is  no  direction  to  apportion  thv  fnmln  :ind 
apply  part'  to  each  of  the«e  ptirposty.  Thy  trustees 
iin^ht  ii;  flif'ir  di.HcretKjii  iijijily  thf  wholn  niooriiH  htiiI 
capital  to  auy  one  of  the  tbree,  and  it  follows  that  if 
it  be  held  that  one  of  the  purposes  is  not  oharitull  j 
the  deed  is  not  effeotoal  as  a  charitable  bequest  of  the 
residue  as  a  whole. 

I  agtaa  with  the  learned  Masterof  the  Rolls  that 
the  words  ••but  upon  the  following  conditions," 
whii:h  immediately  succ^'eil  tlio  .Tir.iinTKriun  of  the 
tlitttt  trust  purposes,  takeu  gramuiatiuidiy,  apply  to 
all  that  has  gone  before ;  but  so  reading  the  will  I 
can  find  no  conditiim  which  has  applioation  to 
advowsons  or  ptaseutations.  These  conditions,  which 
mahe  it  clear  as  ragarda  tha  saoond  and  third  tamat 
porpoaea,  relating  to  ohmohas,  cihapeJs,  or  schools, 
and  to  roctors.  vicnr"?,  rml  teachers,  have  by  the 
language  used  no  ajipliuation  and  no  relation  to 
advitwM  njg  or  prefteutations.  It  is  said  in  l.i  '.i  ir  iship's 
lodgment,  "I  do  not  say  that  the  words  fit  th.-m, 
bat  you  can  see  plainly  what  the  testator  is  driving 
at."  With  the  utmost  taspeci  for  tha  launad  judge, 
I  ahould  say  tiiat  Is  not  anoogfa.  I  aea  mndi  In  tM 
provisions  of  the  will  relating  to  tho  endowinf^nt  of 
chnrchee  or  schools,  aJid  the  contributions  tu  tho 
income  of  rectors  nr  ti  n.  hi  rs  wbi'  li  leads  me  to  think 
the  testator  intended  to  make  similar  provisions  in 
ifgaid  to  graata  for  tha  povdwae  of 


;  but  asMndng  ha  had  timttofantioD. 

e  has,  in  my  opinion,  failpti  to  express  if,  and  I  as^ 
so,  of  course,   taking  the   will  as  tt  whole.  The 

Question  is  not  i^no  fi;r  Hji.'Oiilntivf  roanfniirig  ;  "  What 
0  you  think  was  the  testator's  intention  ? "  but 
"  What  has  he  expressly  or  by  implication  (bat  by 
necessary  impUoatioa  where  implicatioa  only  ia  raUad 
on)  expreased  1^  tha  tanna  nsed  ^  " 

On  a  aoond  oonstrootion  of  tha  will  I  am  of  opinion 
that  the  testator  has  not  alBxed  any  ooniition  to  the 
ay  pli'  ;itiou  of  the  residue  or  i>art  of  it  in  tlin  j  iirrhiiso 
of  advowsons  or  presentations  which  maiLud  that  au 
appUcation  to  a  charitable  purpose,  and  as  the  whole 
of  that  residua  mi^ht  thus  M  sftoliad  to  apiupoaa  not 
charitable,  I  am  n  ophiion  thai  tiia  appaal  miaat  ba 
allowed. 

Lord  Davet.— Tho  pnmary  qaestion  in  this  case 
is  the  oonstructiou  of  t\i*i  tastator  s  will.  Heading 
the  will  shortly,  th>'  tpst  itor  gave  his  l  um  j^vflr.-n jutilty 
to  special  trustees  upon  trust  to  invest,  and  with 
power  to  apply  the  income  or  any  portion  of  tha 
oi^tal  in— first,  grants  lor  or  towards  tho  porchasa 
of  advowaons  or  praaantationa ;  or  secondly,  hi 
creating  or  contributing  to  the  creation,  improvement, 
or  endowment  of  churches,  chapels,  or  schools ;  or, 
thinlly,  m  piiying  or  contributing  to  thf>  si-JiirieB  or 
incomes  oi  rectors,  viuara,  or  inoumbent«,  masters  or 
teachers,  but  upon  aartaht  oonditions  whioh  I  «iU 
presently. 

is  no  donht  fliat  tho  second  and  third 


pnrpoaaa  (whioh  ara  net  anmbawd  in  tha  will,  hot 
whiMi  I  ha?a  nnoiherad  for  oonvanf  enoe  of  refBreooa) 

are  in  themselves  charitable,  assuming;  thrit  fl<  hools 
are  not  schools  of  a  private  oharactur  ,  aud  there  is 
equally  little  doubt  that  a  trust  for  making  grnntii 
for  or  towards  the  purchase  of  advowsons  or  presen- 
tatioos  is  not  in  itself  a  charitable  pnrpoee.  Hha 
learned  judges  in  the  Courtol  Appaal  hav«b  howaftt, 
thought  that  they  oould  spell  out  of  tba  words  of  tto 
will  a  fharitable  purpose  in  connection  with  the 
advowsoiiii  or  presentations  expresned  with  suffloieot 
detiniteness  for  Mm  ctmrt  to  give  i^il  jt  to  it.  What 
one  ought  tn  tiiid  is  some  trust  imposed  upon  tha 
holders  of  tim  ^  Ivowson  or  presentation,  when  pur- 
chased, as  to  tha  manaar  In  which  the  tighi  of 
patronage  Is  to  bo  anaraiaad.  The  mere  pvrohiBSB  or 
contribution  to  the  purchase  of  the  property  in  an 
advowson  or  right  of  presentation  is  in  truth  a 
iiu  rt'  change  of  invr  i^tiur'nt,  and  the  charitable  por- 
;i  iHe  must,  in  my  opinion,  be  found  in  theuve  to  be 
nifi  lii  of  the  property  when  purchased.  1  agree  with 
Eigby,  Ii.J.,  that  we  must  take  the  whole  will 
together,  and  see  what,  as  a  fair  result,  is  tha 
meaning  of  thataatalor,  il  by  that  phiaaaia  under- 
stood inainaanfaigof  ilia  words  he  has  used,  lagree, 
too,  with  the  lord  justice  that  the  circumstance  that 
the  testator  makes  a  separatiou  between  the  portion 
of  his  property  wbih  hf  an  by  law  devote  to  charity 
and  that  whu)h  ho  tiaonot,  and  that  he  appoiuts 
special  trustees  to  admifuster  the  trusts  of  tha  wnMT 
portion  of  his  propacty,  aca  nattars  for  sarioas  oon- 
sidaralion.  Bnt  iforCharagrae witih  the  lord  jnatloa 
that  you  are  not,  because  ho  has  done  that,  to  do 
violence  to  tho  language  of  any  part  of  the  will,  or  to 

import  wordy   '.vliijli   Villi    lio  lji>t   tinil  t  j  miiki" 

the  purposes  charitable  beoiuso  of  thost-  jirefatory 
dispositions  which  the  testator  has  made.  You  must 
oonstrae  the  worda  of  the  will  fairly,  and  if  you  can 
And  a  dhatltablapiirpoaaaoiBoientlv  olearlv  expressed 
the  court  will  give  effect  to  it.  If  you  do  not  find 
any  such  d<»finite  expression  you  are  not  at  liberty  to 
supply  it  from  more  or  leen  wcll-fouii  L-il  -.[.l  oiLleition 
of  what  the  testator  would  probably  have  wished  or 
~  '  if  hii  atlantioB  bad  boon  drawn  to  tha 
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OiniBRon.  It  may  be  that  voluit  ml  mn  dixit.  Now, 
ftj  li  t  From  the  (>xpres8ed  conditions,  there  is  oothiog 
except  the  prefatory  diapoaition  already  referred 
to,  and  the  Erection  to  bb  geiMnl  tnuteea, 
m  «Me  the  spMial  tnutvea  named  decline 
to  aflt,  to  nomiiiRtn  periianti  who  may  be 
flf-jjcnrled  on  1o  i.  sp.  cf  hihI  fdlfil  tlit-  teutator'a  wislics. 
There  is  no  Buggtsstion  liiade  of  any  aecret  tnist. 
TboHe  words,  therefore,  mean  liia  «xpre888d  wiahes, 
and  do  not  aeem  to  me  to  oany  UM  mattor  any 
finrtbcr.  I  am  doubilol  wbeUier  evMeaoe  titat  the 
noniinated  trustees  were  in  f  i  t  the  then  truster's  of 
the  well-known  Simeon  trust  is  adiuisaibla  for  the 
purjKise.s  of  construing  the  will.  It  ia  not  pretended 
that  the  trusts  of  the  hiuieou  foundation  are  imported 
"Iff  implk^tiou  into  the  will,  and  if  so  I  do  not  see  the 
relevance  ol  the  evidence.  It  shows,  indeed,  wlmt 
appearl  from  otiier  parts  of  the  will,  that  the  testator 
was  a  man  of  strong  Evaugelital  princij.les,  but  it 
does  not  asktit  the  coart  tu  arrive  at  the  trusts 
intended  to  be  imposed  upon  the  advowsons  and 
rigbti  of  ftrciaitatiou  to  be  poiohaMd  wholly  or  in 
part  out  of  theteetator'eeetste :  a»«  on  this  iwint  Dw  d. 
Tocne  V.  Copeifalct,  R  East  :j2S\ 

I  turn  now  to  the  expressed  conditions,  and  I 
aesuuie  for  the  purposes  of  thia  case  that,  if  applicable 
to  the  iirst  purpose,  there  would  be  a  good  obaritable 
truat.   The  firxt  in  tliat  only  encb  cfaansbee  or  chapela 
ahall  be  subscribed  or  contributed  to  wherein  the 
service  shall,  in  the  opinion  of  the  hpeciul  trustees,  ha 
erii,il;i  f.  -i    in    tho   pattiuiJar    mauuer  prescribed. 
These  worda,  it  ia  admitted,  do  not  in  terms  tit  or 
apply  to  the  puroluae  of  edvowaoua.   The  learned 
ja40M  beve*  bowover,  eadeaToaxed  to  apply  the 
woioa  to  tba  first  purpose.    "I  do  not  say  that  the 
Worrl'^    «t   them,"    shvk    the    Master  of  the  Kolls. 
"but  you  can  see  pLinly  enough  wiat,  the  teatator 
is  driving  at.    What  are  the«e  advowsoilB  QT  pre- 
seutatioua  to  be  bought  fur  exoe|it  for  the  ponoee  of 
advandng  religion  as  he  nnderstande  it  ?  J^dTbebas 
told  you  plainly  enough  hov:  hr  imilerstands  it  in  the 
words  I  have  just  read."    WaL  unfeigned  r^8t.oct  for 
the  Master  of  tlio  Kolls'  opinion,  this  seems  to  me  to 
be  making  a  will  for  the  testator,  and  not  interpreting 
tbe  voids  be  baa  used.   In  no  intelligible  senae  oan 
the  j^nxebeae  of  advowsone  be  called  subscribing  or 
oonrabotiDg  to  obnrdbte  or  chapela ;  and  to  apjily 
theae  words  to  the  first  purpose  seems  to  be  doing 
violence  to  tbe  language  of  the  will.    The  words  are 
directly  an.l  plainly  applicable  to  the  second  purpose, 
and,  in  my  opiniou,  to  that  only.  The  aeoood  and 
third  oooditions  I  need  not  Hwm  on,  beomee  they 
relate  to  achools  and  masters  and  teachers  only.  Tue 
fourth  condition  provides  that  uo  payment  shall  be 
niatle  directly  cr  indirectly  to  or  for  the  benefit  of  any 
rector,  vicar,  or  incumbent,  except  upon  certain  con- 
ditions ;  and  tbit  ia  followed  by  a  declaration  dis- 
qnabfjfingaiiy  reotor,  &c.,  who  shall  prf  ach  or  adopt 
orfoK  tow  any  doutrlnea  or  practices  at  variance  with 
the  testator's  views  of  reHginn  as  slatni.    Thtse  ]>ro- 
visious,  again,  are  directty  and  properly  applicable  to 
tbe  third  purpose  of  the  trust,  and  eennot  be  inede  to 
,  fit  grants  for  theporobeaa  of  advowsras  and  preseota- 
tums.   Fbsaibly,  if  tbe  first  purpose  were  the  onlv 
purpose  >jf  the  trust,  thf  <  -  i.  r  would,  however  difTii  ult 
it  might  be,  endeavour  to  make  the  oonditiona  tit  that 
purpose.     But  where  you  have  other  purposes  to 
which  tbe  conditions,  aooordiug  to  the  ordinary  con- 
struction of  the  word<,  are  properly  and  mrectly 
applicable,  it  woidd.  in  my  opinion,  be  wrong  to  strwin 
and  do  violence  to  the  language  to  make  theui  tit  the 
first  pur]>o:3e. 

I  quite  agree  that  advowsons  may  be  wade  the 
anbject  of  uLarit<«ble  trusts,  as  was  decided  by  Kay, 
J.,  in  In  It  81,  SUjtheH'$,  CUent«M»9trttt.    Bat  I  am 


unable  to  find  that  the  testator  bas  by  bis  vil 
annsnd  any  trust  either  for  a  pactfonlar  -^^tiMf 
pupoie  or  fw  ebaritabla  pnipoMS  generally,  or 
uidoBd  WBCf  trust  wbatever,  to  the  adv.>wsoaa  or 

rights  of  preaentatiriT)  \s  rncb  be  empowers  his  apeciAl 
tni'tpM  to  make  grants  for  the  purchMe  of.  Vat 
Attorney- General  pointed  out  that  the  advowaoiu 
and  rigbta  of  presentation  were  not  intended  to  H 
or,  at  any  rate,  might  not  be,  puRdaaed  orhddby 
the  trustee"  themselves.  The  U^stator  therefore 
left  his  special  trust*>es  free  to  make  g^rants  to  other 
persons,  whether  tr  ustees  or  not,  in  their  diaeretiaa, 
or,  if  the  purchasers  be  truatees,  without  a^y  d 
tioa  or  lunitation  of  the  trusts  upon  wUA 
peMoos  are  to  bold  the  purcbased  prt^rtv.  TL- 
court  is  always  properly  deairoos  of  npholiiinr  & 
testator's  will,  but  after  anxious  c onsi  L  ratiun  I  im 
unable  to  aay  that  the  will  diacIose«s  any  tnut  m 
regania  tbe  fiirst  purpose  which  the  ooort  can 
execute  or  oontrol  the  eMontaon  of  by  tlie  i 

What,  tiien,  is  tbe  law  aMitieable  to  ibe 
There  are  two  classes  of  aufnorities'.  Ou  tbe  «ie 
band,  tliere  is  a  long  aeries  uf  cases  exteu  iing  ffooi 
Afori'r,  V.  Durhnni.  (Biihop),  d<>cided  by  Sir  William 
Grant  and  Lord  Eldon,  to  /n  re  Macdujff,  'j^^gided  by 
the  Court  of  Appeal  in  1896,  and  ""'■^Bty  two 
deciaiona  of  Lord  Cott«nbani.  In  these  cases  it  ba» 
been  held  that  where  charitabh-  purpos*^  mv 
tnixi  1  'A'itli  [ithi  r  ](urpo«es  of  such  a  shadowy  aod 
indetluitti  uatun  tl-U  tbe  court  csannot  execute  tb»a 
(such  as  "  cbaritiible  or  benevolent,"  or  "  ''>>'»ritalih' 
or  pbilantbtopio,"  or  "diaritable  or  pious"  par- 
poses),  or  where  the  desoription  inclad««  porposM 
which  may  or  may  not  be  charitable  %ik1i  ^  1-r- 
takings  Ol  public  utility  "),  and  a  discr*?taon  >s  tcs>»^ 
in  the  trustees,  the  whole  gift  faila  for  oncertatntr. 
In  Viiuy  V.  Jamsun  the  trust  was  to  dijpoae  of 
residue  in  or  towsrds  sneb  eharitable  or  public  par- 
pos^s  as  the  law  of  tbel  iTi  !  would  adniit,  or  h-  any 
persons  as  the  trustees  m  tb^  ir  discretion  should  thick 
fit,  or  as  tbevf  in  iiJ  l  think  would  have  Ix^u  agre«>- 
aUe  to  him  if  living,  and  as  tbe  laws  of  the  laad  dki 


not  prohibit* 
has  not  fixed 


Sir  John  Leach  said :  "The  ti 
upon  aay  part  of  this  property  a  trmt 
for  a  obaritable  ose.   I  cannot,  tberelore.  devote  mj 

part  of  it  to  charity.  .    The  riece*<tary 

sequence  ia.  that  tbe  pur{>ose8  of  the  trudt  btsxtg 
general  and  undefined  that  they  oaonot  be  executed 
by  this  ooort,  they  must  UU^  altogether,  awl  ths 
uext-of«1dn  beeome  entitled  to  the  pxoporty.** 

On  the  other  hand,  it  hav  been  decided  in  oaaes  watt 
as  A(torneif(it»tml  v.  Dftiflni,  (1735)  4  Vin.  Abr. 
and  Sninshiiry  v.  Driiton,  b  W.  R.  SiJ.j.  .i  K.  .V  L  -129. 
that  where  the  truatees  have  a  disoretioo  to  a^iportMO 
between  charitable  objecta  and  dafloita  aod  aaois  raia 
able  objects  non-charitable,  the  trust  does  not  fail : 
but  in  default  of  apportionment  by  the  trustees  the 
court  will  rlivide  the  fund  between  tiw  ob^NM 
charitable  and  non-charitable  equally. 

I  have  coiue  to  the  oonuludon  that  the  present  cam 
falls  within  the  first  class  of  ossss.  As  tbr  Wtiiiaa 
Graut,  tf.R.,  says,  in  Moriee  v.  Darham  (Biti- 
"  The  que^stiou  if,  not  whether  the  trust'>«  may  n* 
apply  it  upon  purposea  strictly  ckaat»bie,  but  wh*<hr* 
ho  is  bound  so  to  apply  it?"  The  answer  to  ttMi 
queatiou  in  the  present  o«se  oan  only  be  that  i 
no  sooh  obligAtioo.  Oa  tbe  other  iiaiui  the 
purposes  to  which  conceivably  the  trustees  tnay  applv 
tho  whole  fund  in  thoir  diaoretioa  are  not  descnbed 
wit! I  >  i!l'eient  definiteoaM  for  the  eout  to  attack 
any  trust  upon  them. 

A  third  cJaas  of  caaea  waa  relied  on  by  tbe  iMpond 
ents,  of  wliich  8inn«U  v.  Herbert  and  />>  re  D^^i>. 
Oiert  ▼.  Barrowt  an»  examples,  ia  whidi  there  m  a 
general  oreniding  trmt  Iter  efaaritsUa  pnipnaw. 
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mme  of  the  particular  purposes  to  which  tbo  fund 
msy  be  applied  are  not  strictly  charitable,  or  ono  of 
two  altematiTe  modes  of  application  is  inTalid  in  law. 
In  mch  cases  the  trust  is  good,  and  the  court  will 
give  efbct  to  the  general  charitable  trust,  but  the 
truttoM  an  TMtriotod  from  apiilyiitg  the  fund  to  the 
fNUposM  Or  in  tiie  meoner  wl  are  objectionaltle. 
But  in  my  opinion  those  cases  Ij  ivp  no  application  to 
that  before  this  Hou8«,  because,  as  I  have  already  said, 
I  think  that  there  is  not  here  any  geoml  tnut  for 
( bah^  binding  the  whole  fund* 

Tbe  reeolt  is  that,  in  my  optniBn,  the  orSer  of  tiie 
Court  of  Appeal  shouM  ^i*-  i!i=t  }5:*.rp-'"V  f^xcept  so  far 
as  it  relates  to  costs,  ami  tli;it  ui  iiomer,  J.,  lo- 
stcred.  The  appellants  here  will  have  tbeir  costs 
out  of  the  estate.  The  respondent,  the  exeoator, 
must  also  have  his  occts  as  between  edioitor  and  client 
out  of  the  estate. 

Sir  £,  E,  Wtbeter,  A.Q.,  asked  that  his  oosts  might 
be  pead  ont  of  the  Mtate. 

Earl  of  Hat.;";i  i.v,  L.C.,  said:  Cotk-'iLtIu^'  th»t 
the  Attorney- General  was  made  a  defendant,  and 
111  a  public  capacity  as  the  giwdian  of  a  large 
cbadtsbto  land,  as  this  wM  toppoeed  to  be,  aud 
Ant  be  had  the  judgment  of  the  Court  of  Ap|iea1 
Hilich  asserted  that  it  waa  a  charity,  I  think  it  would 
have  b«en  contrary  to  his  duty,  !is  Attomey-Oeneral. 
if  he  had  not  appeared  in  support  of  the  judgment  of 
the  Court  of  Aopeal  which  pronounced  this  to  be  a 
dmii^.  I  fUDK  flie  einmniBtenoe  also  tlmt  it  is  a 
very  large  estate  ought  not  to  be  left  out  nf  account. 
For  these  reasons  I  am  of  opinion  that  h-  otiprht  to 
have  his  cost.s,  Imt  I  wish  to  guard  mysulf  H;,'  iui>t 
■eying  that  it  is  to  be  established,  ae  an  absolute 
pfeoaoeoi,  that  in  all  eiioh 


I  tkio  Attomef-Oenflral 

ooght  to  have  his  costs. 
The  other  Lords  concurred. 

Order  o/ikt  Court  of  Appeal  appealed  from  reverted, 
txcept  tu  to  cottt.    Order  of  Bonyr,  J.,  restored. 

Solicttan  Iot  appellant)  ifoUains,  8(m,  Coward,  it 
Batakdejf, 

SoKoitor  for  Attomey-OeDetal,  Solicitor  to  the 

Treaeury. 

Solicitors  lor  the  respondent,  Hood,  Wett,  King, 


returned  to  hi$  work  the  next  day,  but  after  the  accident 
he  wot  unable  to  set  up  or  adjust  the  machines,  and  his 
irork  u'dA  cnnfinfd  di  '<u)>^r<'iaion.  Htrtceivtd  tht  Sdfas 
im;ffii  h/Ut  t/te  actidmt  as  before. 

Iltld,  that  he  was  disabled  for  two  xoteka  from  "  earning 
/uU  wages  at  the  work  at  which  he  was  employed  "  wUhin 
the  meaning  of  eedum  1,  eub-sertion  2  (a),  of  the  Work' 
mfii'.i  ('"jii}"  nmtiim  Act,  1897. 

Held,  also,  that  the  propvr  course  xoas  to  make  a 
declaration  of  liability,  and  to  adjourn  the  queeUon  t(f 
the  amount  and  'hinttitm  of  compensation. 

Appeal  from  a  decision  ol  the  jodj^  of  the  Derby 
County  Court  in  an  arbitration  tmder  tiie  Workmin's 
Compensation  Act,  1897. 

The  applicant  was  employed  by  the  respondaate, 
who  wore  carpet  iimnufjicturnrs,  as  the  foreman  of 
their  weaving  departtueut.  His  main  Ws^rk  consisted 
in  the  general  supervision  of  the  hands  engaged  in  the 
deputment)  bat  he  need  also  freqoently  to  set  up  and 
adjust  the  nuwhineB  and  cut  the  oards  lor  Mid  set  np 
the  work  upon  the  Jaoquard  frames.  While  ad  j  noting 
a  machine  he  received  an  injnry  to  his  thumb,  wliich 
had  to  be  amputated.  He  was  able  to  return  to  his 
work  on  the  next  day,  and  he  continued  to  work 
regularly  at  the  respondents'  factory,  with  the 
exception  that  during  the  next  few  weeks  he  attended 
I  daily  at  the  hospital  fur  about  an  hour  to  have  his 
hand  dressed.  After  the  accident  the  apj)lic;int  was 
unable  to  set  up  or  adjust  the  machiuee,  or  to  cat  the 
card*  iov  and  set  up  ^  work  upon  the  Jaoquard 
frames,  and  anollMir  man  waa  engaged  by  tlie  rsepon* 
dents  to  do  tiifa  woA,  tibe  applUBirt*s  wotic  Mng 
confined  to  the  supervision  of  the  depirtment.  His 
wages  before  the  accident  were  £^  a  week,  and  he 
continued  to  receive  the  same  wages  after  the  accident, 
the  icep<mdente  having  no  intention  of  discharging 
Um  mm  then*  employment. 

The  county  court  judge  found  that  the  wages  after 
the  accident  were  paid,  not  as  a  matter  of  grace,  but 
in  performance  of  the  contract  of  service,  ai  d  that  the 
applicant  had  not  been  disabled  fur  a  period  of  two 
weain  Ikom  "  earning  full  wages  at  the  work  at  which 
he  was  emph^ed  "  within  the  meaning  of  section  1, 
sub-section  2  {a),  of  the  Workmen's  Compensation 
Act;  aud  be  held  therrfi.n   that  the  qtplliaailtl 


00uct  Of  Apyial* 

Appeal.  > 
(A.  L.  Smith,  Rigby,  audi  Jdy  14. 

Yaoghan  Williams,  L.  JJ. )  I 

CHAimLER     S.\iini.  (a.) 

Matter  and  strvaut — Kiniilnytrs'  lialiiliiy^Aceideui  to 
tiforkman — Disablement  for  two  weeke  from  mrnivj 
full  xmt'jfi — Payment  of  same  umges  afisr  acciiitnt  ua 
b'foT'  A;nount  of  compensuliuu  —  Workmen's  Com- 
pensation Act,  1897  (60  <£:  61  Vict.  c.  37).  «.  1,  «u6- 
«eelfoA3(a). 

fn  an  arbitration  niuJ-  r  I'lf  Wt'rl-)n>''h'i  r',nt}i»:.t-':(ioii 
Aft,  1897,  it  api*eartii  that  the  applicant  was  a  foreman 
in  the  employment  of  the  res/ivndeiils,  who  were  earpet 
mttnv/acturere.  Hie  main  work  ameieted  in  eHpervieion, 
hai  he  need  also  JreeftteaUy  to  set  up  and  etdjtut  the 
marhitf^.  Win'!'-  'I'lfiistiny  a  machine,  he  recniffd  an 
injury  tv  /n'j.  tlmrr.h,  lohich  had  tf>  be  amputatf:d.  He 

ifl.)  Beported  by  F.  G.  RudCXB,  Esq.,  Barrister- 
at-I«w. 


uoteutitled  to  conipentiution. 

Section  1,  sub-section  2  («),  is  as  follows ;  "The 
employer  shall  not  be  liable  under  tbia  Act  in  zeapeot 
of  any  injury  wbidt  docs  not  Jiiatia  the  Workman 
{  r  '.i  jieriod  of  .t  ^  i*:t  two  weeks  from  earning  foU 
wastes  at  the  work  at  which  he  was  employed." 
lite  applioaut  appealed 

Parfitt,  for  the  applicant. 
EextaU,  for  the  respondents. 

July  14.— A.  L.  Smrn.  L.J.,  read  the  IbUowiog 

judgments  The  question  is  whether,  when  a  work- 
man by  reason  of  an  accident  arising  out  of  and  in 
the  couTbe  of  his  employment  bus  had  his  right  thumb 
cut  off,  and  has  thereby  become  a  mutHatcd  and 
injured  man  for  life,  he  is  prevented  from  obtainiug 
compensation  from  his  master  under  the  Workmea's 
Compensation  Act,  1^97,  by  reason  of  sub^seetlon  2  (a) 
<if  section  1  of  that  Act,  which  sub-secttoii  runs  thus: 
"Provided  that  the  tsmployer  sliall  not  hablti 
under  this  Act  in  respect  of  any  injury  whii  li  dot's  not 
disable  tbe  workman  for  a  period  of  at  least  tero 
weeks  from  earning  fall  wagee  at  the  work  at  wluoh 
he  was  employed."  It  was  proved  that  the  injured 
workman  at  the  time  of  the  accident  waa  in  the 
Hervirt'  of  the  respondent  at  a  weekly  wage  of  £3, 
that  his  duties  consisted  in  part  of  adjostii^  machinery 
and  in  part  of  general  eopev^aiosi  Ofw  the  othrr 
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employees  of  hia  maiter,  that  in  the  ooune  of  this 
emnloyiM&t  1m  met  with  th«  iajoCT  compUanad  of, 
fliM  lor  tiie  iwo  wwb  aHer  tin  aooimnt  Iw  oontmned 

to  gtvo  gnpf'r'.-ision,  but  -was  tinable  hj  renTnn  of  the 
loss  of  his  Liiuiiib  t'j  ttdjust  machimry.  thtit  he  wfts 
abet'iit  from  his  work  for  short  porio<ls  m  order  to 
have  his  injury  dressed  at  the  hospital,  and  that  bis 
mMlcr  nevertheless  continued  to  pay  him  the  weekly 
migiB  of  £3.  The  difficulty  in  this  case  arises  from 
the  finding  of  the  learned  oonnty  court  judge,  who 
has  found  that  the  wages  for  'Jn  v.eek  of  the  accident 
aud  fur  the  followiog  weeks  were  paid,  not  as  matters 
of  grace,  but  in  the  performance  of  the  contract  of 
mrHoBf  «Dd  that  the  appliouit  had  not  beeu  disabled 
for  ft  period  of  at  lent  two  week*  from  eBrning  full 
wages  at  the  work  at  which  he  was  employed. 
The  meaning  of  sub-seoUon  2  (a)  of  section  1  in  my 
judgment  is  that,  if  the  accident  be  of  such  a 
xMtore  that  the  man  is  by  law  entitled  dozing  the 
two  weeks  immediately  following  the  aooident  to 
WOOtOr  full  wages  from  his  master  at  the  work  at 
wUeh  he  was  employed  as  before  the  accident,  then 
Ruch  an  aci  i  1  ii!  is  not  to  give  rise  to  a  claim  by  the 
workman  against  his  master  under  the  Act.  The 
of  this  sub  •OOltoitt  It  W«U  exemplifled  by  the 
minimit  tnon  curat  Ux.   If  the  master  out 


of  iBeUogi  of  ooittpaaelott  sad  geoeroeity,  as,  happily, 
ii  often  the  case,  continues  to  pay  the  full  wages, 
though  not  undn-  le^l  obligation  to  do  so,  that  does 
not  brine;  the  case  within  the  sub-section.  We  have 
ever  held  that  a  fioding  of  fast  of  a  ooontj  ooort 
judge  binds  vt,  and  tb^  it  is  only  on  a  matter  of  law 
that  there  is  an  appeal.  But  if  a  learned  county  court 
judge  decides  a  fact  when  there  is  no  evidence  upon 
which  he  could  f:::  1  it,  this  is  a  matter  of  law,  for  in 
each  a  case  he  has  misdirected  himself,  and  this  is 
law.  Now,  whwe  is  the  evidence  that  a  man  maimed 
and  mntilated  lor  life  W  the  loss  of  his  thumb  is  by 
law  aiitltlad  to  looover  m>m  his  master  the  same  wage 
as  he  could  have  recovered  before  ho  was  so  mutil  itt  >1  : 
And,  indeed,  the  evidenoe  in  the  present  case  ia  that 
the  workman  was  disabled  from  pscfoniling  part  of 
the  work  for  which  he  thoiotofora  was  anfitled  to 
receive  X3  per  week,  and  that  ha  had  alao  to  ahaent 
him"?"!?  from  his  work  during  portions  of  the  time 
when  lie  wliould  otherwise  have  bt?eu  working  for  his 
mssttr  to  f  iititlo  him  to  earn  the  £.'] ;  and,  moreover, 
the  master  bad  to  employ  another  workman  at  an 
extra  wage  to  do  the  work  upon  the  machinery  wUch 
the  injured  woi^man  theretofore  had  to  do.  In  my 
judgment  there  was  no  evidence  that  the  workman 
could  at  law  have  extictO'l  from  hl-^  iii!k?t<T  the  full 
wage  to  which  he  had  been  entitled  before  the 
accident,  and,  indeed,  he  could  not  have  done  so, 
and,  ooaaaqa«ntly»  then  is  no  avidanoB  that  the  pav- 
mant  of  Hie  fall  waga  wai  not  an  aotof  grace  of  tne 
master,  a?  found  by  the  learned  judge.  For  these 
reasons  I  am  of  opinion  that  the  appeal  of  the  work- 
man must  bo  allowed  with  costs  here  and  below,  and 
I  think  that  the  case  must  go  down  to  the  learned 
ooonly  eonrt  judge  to  aseeaa  tha  amount  of  eompen- 
sataon  to  which  the  applicant  is  entitled ;  but,  as  my 
brethren  think  that  tbe  assessment  of  compensation 
shoulil  I.K!  poH;i.".jij>'!l  meutioued  hy  tham*  I  will 
not  disagree  with  them  as  to  this. 

£iaBY»  IbJ.,  read  the  loUowing  judgment :  The 
only  queetion  aridng  on  this  appeal  la  whether  the 

county  court  judge  was  right  in  holding  this  to  bo  a 
case  to  which  the  Workmen's  C!ompensation  Act, 
1 897,  does  not  apply,  on  the  ground  that  the  applicant 
was  not  disabled  for  a  period  of  at  least  two  weeks 
from  eaniing  full  wages  at  the  worfc  at  wlddh  ha  Was 
employed.  William  Chandler,  the  applicant,  had 
been  for  many  years  in  the  employ  of  1l>omas  Smith 


&  Son  as  foreman  of  the  weaving  department.  The 
terma  on  whioh  ha  waa  amj^ojea  are  not  in  diapota. 
He  bad  to  mount  or  set  up  ovary  machine  in  his 

departrneiit,  and  if  anything  went  wrong  he  had  -j-. 
adjuat  it  if  the  single  fitter  employed  oould  not  m*ki 
the  macLuie  right.  He  also  hnd  to  rut  .hi.'I  |:>at  into 
the  Jaoquard  machiuea  aU  the  pattern  cards,  and  had 
the  general  supervision  of  the  weavers,  For  all  this 
won  ha  received  wages  at  £3  a  weeic  On  tha  Std  of 
November,  1898,  whust  adjusting  a  machine  timt  was 
out  of  order,  being,  as  is  admitted  work  for  which  be 
was  employed,  he  had  his  thumb  lacer^tad  and  torn 
so  that  it  had  to  be  amputated,  and  it  is  admitted 
that  he  is  now  unable  to  aet  19  or  adjoat  a  machsasb 
or  so  qaickly  to  out  tha  earda  fSr  and  aet  np  wotk  an  a 
Jacquard  frame ;  that,  consequently,  his  wage-t-amiiig 
power  as  such  foreman  as  aforesaid  in  any  factory 
where  he  might  seek  employment,  should  he  If^ve 
the  resipondents'  service,  is  materially  decreaaad.  Ha 
lit  howavcr,  and  from  the  date  of  theaaeidaBit  urilhlba 
exception  of  short  abaenoes  for  the  neoeaaary  porpoae 
of  attending  at  the  infirmary  to  have  his  woottd 
dressed,  always  luis  been  as  capably  of  ioiui:  th" 
work  of  superintending  the  weavers  as  h« 
before.  Sinoe  the  day  of  tha  aooident  the 
has  reoeived  for  each  and  every  week  tha 
of  Ma  full  wagea  namely,  £3  ft 
pondents  state  that  they  have  no  inter  tioe 
of  parting  with  the  applicant,  bnt  they  have  had  to 
employ  an  additional  fitter  to  adjust  the  machines, 
ana,  whan  woA  requirea  to  be  aet  op  on  a  Jaoqaard 
frama  a  oertain  weaver  la  takuB  from  other  work  wUt 
the  puqiose.  In  this  state  of  things  the  leaned 
county  court  judge  ha>j  found  that  the  wages  for  tk* 
week  of  the  ucciiieiit  lithI  for  th<.'  following  wt^-k- 
were  paid  not  as  matters  of  grace,  but  in  perfomanee 
of  the  oonlBaet  of  service.  If  this  means  that  the 
employeia  were  bound  by  tha  oonixaet  to  go  on 
paying  him  his  full  wagea  until  notioe  waa  gma 
determioiog  the  contract,  it  may  be  true,  sobject  to 
the  right  to  a  deduction  for  any  time  during  which 
he  was  absent  from  work — a  deduction  which  the 
connly  ooort  judge  haa  fixed  at  10s.  for  tha  firat 
mSk  of  tiia  following  three 


and  at  78.  for  miSk  of  tiia  following  three  wnha;  hat 

however  this  may  be,  I  cannot  agree  with  thn  I^rDed 
judge  that  the  applicant  has  not  been  di&illi.<i  ior  » 
j>eriod  of  at  least  two  weeks  from  earning  fnll  w&gw 
at  the  work  at  which  he  was  employed  at  the  tioM  of 
the  accident.  Ever  since  the  date  of  the  aocidsnt  b« 
has  been  abeolutely  disabJad  Icom  doing  a  subetantial 
part  of  the  work  whkh  at  the  time  of  the  aeeiclflsit  he 
was  employed  to  do,  and  the  disability  st^  EU';  likely 
to  be  permanent.  Clearly  the  employers  were  oadff 
no  legal — whatever  may  liave  been  the  moral — obIiga> 
tion  to  retain  him  in  their  aarvioe  at  full  wagaauMV 
the  altered  oiroomatanoM.  fn  my  j  udgmant  tiha  db> 
ability  r;  fprrcd  to  in  section  1,  sub-section  2  'o'.  f 
the  Act,  ciiunot  depend  u^>on  the  greater  or  iim&ILir 
liberality  of  the  employer ;  it  must  be  a  phyiic&I 
disability,  and  mui^  d^Mud  upon  the  qneetiti 
whether  the  worknum  ii  capable  of  performli^  the 
work  at  which  he  was  employed  at  the  time  of  tJw 
accident  as  elHcicntly  as  he  did  before.  In  »  case 
like  the  |  t  >  ut,  w  here  a  sulfstantial  part  of  the  wr'fk 
cannot  be  done  at  aU,  the  exception  introduced  by 
sub-section  2  (a)  does  not  apply  at  all.  I  oonoor  m. 
tha  judgment  about  to  be  ddivered  by  Veiighaa 
^Pnihams,  L.J.,  aa  to  tha  ooonw  that  ou(^  lo  la 
pocmad* 

Vauohan  WiLUAMS,  L.J.,  Fsad  the  the  foUowicf 
judgment :  I  agree  in  tha  reaalt.  It  is  oon tended  ia 
this  oaM  in  aaawer  to  fhedaim  for  oompenaation  ^it 

the  injury  ^iistained  by  the  workman  aid  not  disabl' 
him  for  a  period  of  two  weeks  from  "^mipg  tail 
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at  the  work  at  whicli  bo  was  employed  ;  ami  furtlier, 
that  tho  applieaut  is  entitled  to  no  coinjionsation 
becatue  there  has  bwn  no  difference  betwwn  tbe 
MDOQut  of  hia  average  weekly  eartiiiigs  before  the 
•ooidcDt  and  fbe  sv<>rage  amount  trittcb  be  has  been 
Abift  to  «nD  able*  ih*  aoddent,  wm.  amiiiimg  that  it 
can  be  trnly  wni  tbat  fbere  baa  been  a  period  of 
partial  incapacity  for  work. 

Now,  swion  1,  sulj-HL'ctiun  2  (a),  of  the  Workmen's 
Coinp  II  nti  II  Act,  ISO",  provides  that  the  umployer  i 
^baU  not  liable  uudpr  ibis  Act  itt  respect  of  aoy 
injury  which  doe:<  not  disable  wonunan  for  a 
period  of  at  least  two  weeke  from  romiog  full  wagea 
at  the  work  at  wliicb  be  waa  employed.  Tbe  work- 
man in  th«  present  case  waa  employed  at  a  wage  of 
£3  a  we<>k  in  a  wmviug  factory  as  a  foreman.  As 
such  foreman  be  was  rcqiiirt'd  to  finpervise  the  work 
of  the  (euiale  muchiiii^tij  and  to  adjust  and  oil  thn 
machines  in  casrs  where  the  machinist  required 
aanatance.  The  result  of  tbe  iKwident  was  tbat  the 
worinnan  loat  bis  thumb,  and  can  no  longer  do  the 
wbola  of  the  work  of  adlnating  and  oiling  tbe 
madiines,  bnt  be  can  ttOl  do  ao  nraob  of  bia  former 
work  as  consisted  of  supervising  tbe  work  of  tbe  female 
machinists,  and  he  hi%a,  ever  since  the  accident,  been 
continaed  as  a  foreman  and  baa  laoeivad  £3  a  mA  as 
befure  tbe  aoddoat. 

Ikm  Iha  fact  fliat  fba  workman  baa  been  paid  full 
wagf*  aa  bofora  tba  aooidaBt  doea  not  oonolusively 
tbow  that  bo  baa  not  been  disabled  fkom  earning  full 
wages  at  the  work  at  which  he  was  einployed.  because 
part  of  the  wages  which  he  haa  received  may  not  have 
been  earned  by  him,  but  mii  v  )i  1 . ,  1 1. 1  a  paid  to  him 
as  an  act  of  grace,  notwithstanding  the  fact  that  tbe 
loss  of  his  thumb  might  disable  bim  from  aacning  as 
nmcb  aa  £3  a  week  as  the  market  valoa  of  bia  avrioes 
oe  forsoian,  now  that  be  baa  loat  Ua  timmb,  tiie 
proof  of  this  beios  that  ho  oould  not  earn  so  much  if 
he  bad  to  go  euewhere  to  find  employment  as  a 
foreman.  The  county  court  judge  btvs  found  as  a  fact 
that  the  wages  received  by  tbts  workman  ever  since 
the  accident  were  paid,  not  as  matters  of  gnaBt  bot 
in  perf(Hrmauoe  of  the  contract  of  service. 

Tbe  contract  in  the  present  case  is  a  contiaot  by  tba 
waA,  and  tba  fact  that  tba  maatagohooiaa  to  re««n  gage 
tba  woifanoD  at  tbe  end  of  each  week  at  tbe  old  wage 
ia  some  evidence  that  the  !■  r  ::  -;derf*  tbe  work- 
man worth  that  wai^e,  notwithstatiduig  the  loss  of  his 
thumb.  Tin  -"  iM  ;i  v  i  v  lifferent  thing  from  the  master 
zeftaining  from  making  a,  deduction  from  the  wages 
of  a  WQHBBan  employed  under  a  couUnuoua  contract 
for  a  9«ar  or  other  period  axoeediag  two  waeka, 
notwitnatanding  fh»  partial  inoompetenoe  of  tbe 
workman  to  do  the  whole  of  his  work  f i  -TrH^rly  by 
reason  of  the  loss  of  a  thumb  resulting  truui  a;  rident. 

The  iiuj  irt  ui  a  of  this  is  thiit  we  are  bound  by 
the  findings  m  fact  of  the  county  court  judge,  if 
there  is  any  evidence  to  support  tbnn,  luid  it  seems 
dilBenlt  to  ma  to  aay  that  tba  m  imgmgement  at  the 
end  of  eaob  week  la  not  aoma  avidencQ  tbat  the 
master  considered  the  workmau  f o  be  worth  the  full 
wage  of  £'d  a  week,  notwithstanding  tbe  loss  of  bis 
thumb.  In  such  a  caise  I  ohouiil  hesitjite  to  s;ty  tbat 
tbe  re-eogageu«'nt  was  uo  evidenoti  that  the  laau's 
services  were  worth  the  old  wage,  notwithataudiug 
tbe  fact  that  there  waa  some  of  the  work  fonuerly 
dona  by  tiM  workman  wbidh  by  reason  of  the 
aocidcnt  ba  waa  no  longer  able  to  do,  but  in  the 
present  case  my  heeitation  is  increased  by  tbe  fact 
that  tbe  adjusting  of  tbe  muLliiuery  doea  not  seem  un 
the  evidence  to  beefseutial  to  tbe  work  of  a  foreman, 
although  it  happened  to  be  included  in  tba  wotk 
habitiialljr  done  by  this  particular  foreman. 

Amummg  that  this  difKuulty  of  the  finding  of  the 
oooafy  oonxt  jndga  ia  got  over,  thare  atillremaana  tba 


difficulty  that  the  county  court  judge  by  his  judg- 
ment orders  that  the  applicant  do  recover  nothing 
from  the  respondents  as  oompensation,  that  is,  as 
compensation  for  the  personal  injury  which  is  alleged 
to  have « resulted  in  tbe  partial  incapacity  of  the 
workman  for  work.  Now  Hflhcdale  h,  clause  1  {L), 
gives,  together  with  claute  2,  tbe  meaanre  of  oom- 

peiis  v..  Those  clfvu^^  ^  n:n  •lius:  "Where  total  or 
partial  incapacity  fcu-  work  results  froui  the  injury,  a 
weekly  jiaymtnt  during  the  incapacity  utter  the 
setoi  d  week  not  exceeding  50  per  cent,  of  his  average 
weekly  earnioga  durinj»  tbe  previous  twelve  months, 
if  he  has  been  ao  long  amployad,  bat  if  not,  than  for 
any  less  period  daring  wbiob  ba  has  been  in  tbe 
employment  of  the  same  employer,  suub  weekly  pay- 
ment not  to  exceed  one  pound.  In  fixing  tbe  amoiiot  of 
the  weekly  payment,  re;,'aril  Nhull  lie  had  to  the  differ- 
eiii;e  between  the  amoimt  of  the  average  weokly  oam- 
ingsof  the  workman  before  the  accident  ani  the  average 
amount  which  he  is  able  to  earn  after  the  accident, 
and  to  any  payment,  not  being  wagaa,  which  he  may 


receive  from  the  amnloyer  in  respect  of  bia  injnn^ 
during  tbe  period  of  bia  Incapacity."  Vow  tbw 
meacure  will  give  the  workman  nothing  iinh^ss  it  cau 
be  truly  said  that  there  is  a  difference  between  the 
amount  of  the  average  weekly  esmings  of  the  work- 
man before  the  accident  and  tbe  amount  which  be  is 
abla  to  aom  after  the  aooUant,  re^^ard  being  bad  to 
any  payment,  not  being  wagaa,  whioh  ha  may  reoaiva 
from  tbe  employer  in  respect  of  bia  injnry  doring  tba 
j>eriod  of  his  iiicrij-n  ity.  T  cannot  sfe  how  any 
difference  can  ho  arrived  at,  having  regard  to  tbe 
statutory  definition  of  the  measure,  and  I  cannot  »ay, 
therefore,  tbat  tba  judgment  of  the  county  court 
judge  is  wrong  as  far  as  it  goes  in  awarding  nothing 
to  tba  appUoant ;  bat*  having  regard  to  the  provision 
in  aaetion  I,  anb-iaotion  1,  of  tbe  Aflt»  tbat  tba  em- 
ployer shall  be  liable  to  pay  compensation  if  in  any 
employment  personal  injury  by  accident  arising  out 
f  u  1  iu  tba  oourse  of  the  employment  is  caused  to  a 
worknian,  and  to  the  provision  in  section  1,  sub- 
section 3,  tbat  the  question  of  liability  as  well  as  the 
qoeation  of  the  amount  or  duration  of  compensation 
ia  to  ba  aattbd  by  arbitration,  it  seems  to  me  that  the 
ooonty  ooort  judge  in  tiuaoaae  might  and  should  Jiave 
made  a  declaration  of  liability  and  a<ljoumed  tbe 
<|uegtiou  f  f^iT'  nuount  and  duration  of  coiiipensalioi). 
This  seeniii  to  me  to  bo  m  accordance  with  tbe  spirit 
of  the  provision  of  clause  12  of  dehedule  I.,  which 
provides  tbat  tbe  weekly  payment  may  be  reviewed  at 
the  request  either  of  the  employer  or  of  the  workman, 
and  mi  aoob  review  the  weekly  payraaat  may  be  ended, 
diminiabed.  or  inoteased.  If  yon  may  review  tbe 
award  where  tbe  facts  have  biH'n  ascertained  for 
certain,  it  s<^iins  only  reasonable  tbat  you  may  post- 
pone the  fixing  of  the  amount  of  compensation  until 
facts  are  ascertained  to  which  the  measure  is  to  be 
applied,  and  I  prefer  tUa  ooarae  to  that  of  awarding  a 
weekly  payment  of  a  penny  and  than  apiplying  the 
providona  of  daoaa  12  of  8<HMdale  I. 

Ap/teal  tdtowtd. 

Solicitors  for  tbe  a^peUant,  WarriHer  Jk  OW.,  for 

Wykeg,  Derby. 

Solioitoia  for  the  ranwndanta.  Hind  <fe  JSobiNsoa,  for 
WtlU  *  Bind,  NotttoghamT^ 


Digitizod  by  C«. 


680 


THE  ^EKLY  BEPORTEB.      tim.^im.}   t«L  iLTIL 


July  6. 


From  Q.  B.  Div,  j 
(A.L.  Smith,  Vaughan  Willia  ma,  J 
and  Rouier,  L.JJ.)  ) 

WUJJAMS    V.    BlBJUMOHAM   BATTSKT  '  AKD 
JfBTAX.  OO.  (O.) 

J/a«<er  and  servant— Negltgence— Common  law  UahiUt,, 
of  magUr—Df/,'tt  in  plant— Servant's  knowledge  of 
danger— Rt^  voluntarity  inewr*i. 

"'H'^oyment  of  the  J.hwlnnd 
kflM  by  a  fall  while  descending,  in  the  cvnr^t  of  A/s 
work,  J  rum  uu  tl^vaUd  tramtvay  on  the  defendants' 
prcmists  in  an  action  by  hit  widow  Wider  Lord 
Lampbell  s  Act,  tlie  jury  found  that  iht  deMdanU  did 
nU  ea«rcwe  due  tsmre  to  have  the  trammn,  in  <i  uift-  and 
proper  emditim  to  at  to  protect  their  strvaid^  working 
upon  it  against  unne<  ,:ssanj  riiht .  (hat  ,t  woe  ilangerous 
to  descend  from  the  tramway  wiihout  the  meant  of  a 
ladiltr;  that  the  deceased  had  the  tame  meant  of  knowing 
that  it  wot  dangaroM  at  the  de/etideMta  had :  that  he  did 
know  that  itwasdangerotu;  mdAat  he  had  not  been 
mUy  of  eoniHbuivg  negUf^ ;  and  muutd 


H4d,  that  (he  plaintiff"  was  nrffiM  tejudgmmt. 

^  AW^I  <n>»  the  jadgmenfc  of  Dsrlioc,  J,,  at  the 

trial  of  an  action  with  a  jury. 

The  action  w  i-.  !  ri>ught  under  Lord  Campbell'* 
Act  by  a  widow  to  recover  damages  ia  respeot  of  the 
death  of  her  husband.  The  plaintiff'*  caae  wai  that 
the  deceaaed,  who  was  at  the  time  of  his  death  and 
had  been  formany  years  in  the  employment  of  the 
defendants,  was  killpd  by  a  f  ill  while  dfscGnding  in 
the  course  of  his  work  from  au  elevated  tramway  on 
the  defenrjfinte'  premises  in  oon*equenoe  of  the  neg- 
Jigence  of  the  defendants  in  not  prowding  proper 
aiMiia  and  applianoea  for  enaUing  timr  workmen  to 
aaoena  to  and  descend  from  the  tramway. 

The  learned  judge  left  questions  to  the  jury,  which 
with  the  answers  thereto  were  as  follows:  (1)  Did 
the  defendnnts  exercise  dne  care  to  have  the  tramway 
lu  s  safe  and  proper  condition  so  ae  to  protect  their 
|WTant8  working  upon  it  against  unn^'oessary  risks  ? 
No.  (2)  Was  it  dangeroTis  t-o  dpswiul  from  the  tram- 
way without  the  meai  a  ladder  !'  Yee.  (.l)  Had 
the  deceased  the  same  means  of  knowing  tbat  this 
was  dan((erou8  as  the  defendants  hadF  Yes.  (4) 
Did  the  dpceaeed  know  that  it  was  dangerous  ?  Yee 
(5)  Wm  the  deoaaaod  guUty  of  contributory  neg- 
ifS^L  *»»es8ed  the  damages  at 

f  130.  Upon  these  findings  the  learned  judge  entered 
judgmeDt  ini-  t  he  defendants. 

The  plaiutitf  appealed  ou  thegxonnd  that  on  the 
nndiog*  of  tlio  jmy  abe      n^O&i  to  judgment 

OeeU  Wtdeh,  for  the  plainti& 

Ovgo  Ymmg^  Q,0^  and  Shake^mn,  for  tlte  def^- 
antot 

The  following  cases  were  dted  bx  argument- 
Smith  r.  Baker,  40  W.  R.  392,  [1891]  A.  C.  323- 
Yarmofith  t.  /Vance,  36  W.  R.  2si,  I'j  q.  b.  d' 
617;  .^ftlhr.i  v.  S/iaw,  9  W.  R.  T-IS,  l  B.  &  8.  437  ■ 
Uut/iHy  V.  Oasller,  19  W.  R.  388,  L.  K.  <i  K».  73| 
(irijHths  V.  London  and  ,Sf.  Katherine  Doeke  CS>..  83 

o  *  I?  ^*  ^  *  ^PP     £»«tern  Cnmtiet 

Batlway  Co.,  9  Bzeh.  223,  ST  W.  R.  Dig.  192; 

Woodley  v.  MffrrfJitnn  District  Bailway  Co.,  2  Ex.  D. 
384,  '25  W.  R.  Dig.  IJa ;  Thumaa  v.  Quartermaine,  36 
W.  R.  5.55,  18  Q.  B.  D.  685;  Meml>ery  v.  Great 
E^^Jf  ^^^y  m  W.  B.  145,  14  App.  Oai. 
179;  iSeymow  r.  M<addm,  16  Q.  a  328. 

Cbr*  od'*.  vaZi. 

(a.)  Sapocted  bgr  F.  O.  Rcokxb,  ~ 
at-Law. 


July  e.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  This  is  an  action  at  common  law  for 


„^  hcoiudit  bj  tiia  widow  of  a  deceased  wve^. 
man,  by  tlw  ala  of  Lord  Campbell's  Act.  agains'  the 

masters  of  the  doceasoi!  man  for  haviu,k,'  ^  *  a  guilty  of 
negligence  whereby  the  workmao  lost  his  Ufe,  «od 
the  first  two  questions  left  to  the  jury  by  the  loaraal 
judge  were :  Did  the  defendants  exerciae  due  aants 
have  the  ttamway  in  a  lafe  and  proper  oouditioa  n 
as  to  protect  their  servants  working  up  ,n  i'  sgainst 
unnecessary  riaks  And  the  answer  wa*.  No, 
Secondly,  Wus  it  dangerous  to  descend  from  tha 
tramway  without  the  means  of  a  ladder  ?  kmmtt. 
Tee.    I  will  deal  with  tha  other  quoetiona  left  to  th» 

Cry  heceaftar.  This  case  was  remarkably  well  arga*^l 
fore  US  on  each  side,  and  I  believe  almost  evrry 
case  bearing  upon  the  liability  of  a  mastt^r  for  icjurki 
to  Lis  servant  in  the  course  of  his  empUmrcnt  and 
the  applicability  thereto  of  the  maxim.  VdkmU  nan  M 
injuria,  wu  bcoofl^  out  in  xenriaw  bafore  m :  but 
when  the  oaee  is  nghtly  apprehended  the  judgm^t 
may  be  comparatively  short.    In  tli,'  first  plac»\  tLtte 
can  be  no  doubt  as  to  the  duty  of  a  master  is  hi* 
man,  and  I  will  take  a  passage  upon  this  subject  from 
Lord  HerscboU's  judgment  in  Smith  ▼.  Btiker  m  the 
House  of  Lords.   The  noble  lord  says :  *■  It  ie 
dear  that  the  contract  between  employer  atid  emplo%>-! 
Involvfle  on  the  part  of  the  former  the  duty  of  takit-g 
reasonable  aire  (■   j  r  Tide  proper  appliances,  and  ; 
maintain  them  in  a  proper  ooodition,  and  so  to  oaoy 
on  his  opeiatioii  M  not  to  subject  those  etaployad  bf 
him  to  nnneoMMiy  ziak."  Thia  being  the  tnutars 
duty  toward*  bis  nan,  if  the  master  hnowinglr  do« 
not  perform  it,  it  follows  that  he  in   guilty  of 
negligence  towards  the  man;   and  the  first  t*o 
tirjiliii^s  of  the  jury  in  this  case  show  th&t  th* 
defendants  had  not  performed  this  dxttj^  awl 
therefore  been  guilty  of  negligenoa  towacds  tiw 
deceased,  and  it  is  not  disputed  that  it  was  by  rewoo 
of  the  absence  of  the  ladder  caused  by  this  neglect  of 
duty  that  the  deccaseil  man  mot  with  his  death.  Ia 
my  opinion  there  was  ample  evidence  to  support  th* 
<>.'('  lindiiii^.s,  for  it  was  proved  that  the  abaeneasf 
the  ladder,  whiah  was  the  cause  of  the  accident,  had 
been  well  nown  to  the  defendants,  an-i  that  tirv 
neglected  to  provide  it,  and  hence  the  o<.^,^a.s^oIl  of  the 
man's  death.   This  is  not  the  case  where  a  mMKter  has 
provided  proper  appliances  and  done  his  best  to  maia> 
tain  thMu  in  a  state  of  effioienqy.  in  which  case  the 
man  hea  no  action  against  bos  marter  if  the  appliaooes 
became  unsafe  whereby  the  man  has  b.^n  Lnjorod. 
unless  he  avers  and  proves  that  the  master  knew  of 
their  L  (.ving  become  unsafe,  and  that  the 
wuorant  of  it :  Qrijithe     Lwdtm  and  St, 
Jhtkt.  When  ptopet  appLtances  have  been  eoppcMa  oy 
a  master  to  a  man  they  may  well  become  unsafe  to 
the  Itnowledge  of  the  man  and  without  the  knowIe«%« 
of  the  master,  and  so  it  is  tli  it  -  iirh  i  jsue  must  in  rii:^ 
a  i^ase  be  established  by  the  man  when  he  aoca  his 
master.    This  is  the  case  of  no  proper  appliaacw 
having  been  supplied  hm  the  master  at  all,  so  that  the 
man  might  carry  on  bis  opetatko  in  such  a  w»y 
as  not  to  bo   exposed   to  nnuecesaary  risk.  The 
case  in  similar  to  that  of  MtUort  v.  tihaw.    li  this 
case  bad  stopped  here  it  appears  to  me  clew  thit 
there  must  have  been  judgment  for  the  p*^"^W_ 
having  proved  personal  negligence  in  the  dafeodaBli 
whereby  the  deceased  man  met  with  hb  d^-ath  ;  and 
how  do  the  defendants  seek  to  get  rid  of  this  r^je  so 
far  a  n  1   ssfidly  made  and  proved  against  them  r  '□wy 
plead  m  their  defence  that "  the  all^^  defect  aad 
want,"  i.e.,  of  ft  ladder,  was  known  to  the  deoeMed, 
and  also  that  b*  was  gnilty  of  contributory  negligence. 
As  r^aids  tidi  hsfe  oelanoe,  the  jury  have  n^ratiwd 
it.  &t«]utastofiMdsfno*i4opti£r«*te 
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defect  aiid  want  (of  the  laddur)  waa  known  to  the 
jilaintiff"  •     What  dcfeuco  is  that  to  the  proved 
t>t'r8ooal  QegligoQce  of  the  masters  ?  The  defendants 
have  adviaedly  abstained  from  nUtag  the  defence  of 
the  deoeesed  man  having  contracted  or  ooTecart;  d  or 
tiDdertsken  to  mn  the  risk  of  the  defect,  i.e.,  thi  want 
'  th<  Udder,  so  aa  to  raise  the  defence  eammarized 
by  the  luaxim,  Ko/cj.fi  nou  fd  injuria.   That  the  mere 
knowledge  of  the  risk  does  not  neoessarily  involve 
consent  to  undertake  the  liikhaenovberrond  question 
been  setiUd  by  the  Honse  of  Lords.  See  the  judg- 
ments in  Smith  v.  Baker,  and  specially  the  judgment 
of  Lord  Halabury,  dting  with  approval  Bowen  and 
Tjiidley,  L.J  J.   The  sole  question  which  was  asked  of 
ttie  jary  as  to  this  wai»  Had  the  deoeeaed  the  same 
laeans  of  knowing  that  tina        dangerow  ae  the 
defendants  had !'    Answer,  Yes.     Did  tho  deceaf;fd 
know   it   was   dangerous  ?     Answer,   Yew.  How 
does  this  j  r  VI'  tlmt  lin  either  contracted,  or  con- 
Bi'iited,  or  undertook  to  aooept  the  risk  P  The 
defendants  called  no  evidence.    They  did  not  even 
attempt  to  show  what  waa  the  contract  under  which 
tfie  deoeaaed  man  served.   Nor  did  they  ask  that  any 
lueation  as  to  whether  the  man  had  contracted  to 
take  the  risk  should  be  left  to  the  jury.   A^i  T^ord 
Watson  said  in  Smithy.  ^aJSMTi  *' Uteli  a*  is  ( m- 
monly  tbe  caaa,  hda  aooeptaiwe  m  acoHaooiiitaiioe  d 
the  nak  ia  left  to  fanplraalian,  13iewor1nnBn  oaanot 
reasonably  be  held  to  hixvv  undertaken  it,  nnlrig  he 
knew  of  its  existence  and  appreciated  or  had  tbe 
means  of  appreciating  ita  danger.    But,  assuming 
that  be  did  so,  I  am  unable  to  accede  to  the  sugges- 
tion thnt  tho  mere  fact  of  his  continuing  at  his  work, 
with  such  knowledge  and  appredation,  will  in  every 
ease  necessarily  imply  bis  acceptance.    Whether  it 
will  have  that  « fT>  <  t  or  net  depends,  in  my  opinion, 
to  a  ocmaideiable  extent  upon  the  nature  of  the  risk 
end  tiio  workmsn's  connection  with  it,  aa  well  as 
flpon  ofhw  oooaideratianB,  which  must  vai7  aooord- 
ing  to  the  efafoamstaaioea  of  eabh  oaae.*'    If  the 
defence  of  Voimii  non  fit  n  Juria  was  to  be  insisted 
'iI>on,  wbidi  the  defeniiautd  not  only  in  their  plead- 
ings, but  also  at  tlie  trial,  did  not  raise,  they  must 
have  obtained  a  finding  of  the  jaiy  upou  it  ia  their 
favour.    They  have  not  done  ao,  and  tot  the  ysaaona 
above  T  think  that  the  judgnsf^nt  eut<^red  by  the 
lesimed  judge  for  the  defendants  must  be  set  aside, 
and  jii  Igmeul  etiter.  d  for  the  plainta£F  for  the  £130 
damages  assessed  by  tbe  jury  in  favour  of  theplaintiff, 
with  ooili  bero  and  below.  My  brodiar  vanghaa 
WiUiaiM  apMt  with  thia  jadgnent. 


no'iTf-p.,  L,J.,  rfad  the  following  judi,' nout  : 
Many  authorities  bearing  on  the  question  we  Lave  to 
decide  have  been  dted  and  disonmcd.  I  do  not 
frapoaa  to  review  tbem.  Thegr  appeal  to  me  to 
emUlah  the  Hollowing  })ropo8itloiD8  aa  to  the  liability 
at  cooimos  law  of  an  employer  of  labour.  If  the 
«niplo3nattent  is  of  a  dangerous  nature,  a  duty  lies  on 
the  employer  to  use  all  reasonable  precautions  for  the 
jiroteotion  of  the  servant.  If  by  reason  of  a  breach 
of  that  duty  a  servant  suffers  iDjurj,  the  employer  is 
prima  facie  liable,  and  it  is  no  sufficient  answer  to  the 
l  itnd  facie  liability  for  the  employer  to  show  merely 
tbiit  tbe  servant  was  iwure  of  the  risk  and  of  the 
uob-tixisteuco  of  the  precautions  which  should  have 
tiken  by  the  employer,  and  which,  if  taken,  would 
or  mi|dit  have  preranted  the  iajtaxy.  In  order  to 
«MH«  B*llflitT  we  employer  moat  establish  that  tbe 
servant  hss  taken  upon  himself  the  risV  without  tbe 
preccMitions.  Whether  the  servant  has  taken  that  upon 
himself  is  a  questiotf  of  fact  to  be  decided  on  the 
ciroamatanoM  of  eaoh  caee.  In  eooaidflriiig  andi  a 
%uertioo  tint  flinwiiiiitf'fflTf  l'^^  ^Hvf  MnaBftkaattitared 
into  or  cmtfinMd  In  bif  enplofnunt  with  knowledge 


of  tho  risk  and  of  the  absence  of  precautions  ia 
important,  but  not  necessarily  conclusive  against  him. 

I  will  now  apply  the  above  propositioos  to  the  csae 
before  uf.   The  tramway,  as  left  by  tta  diOhn^ta, 
without  ladders  or  other  safe  means  for  ascending  to 
and  descending  from  it,  was  clearly  dangerous.  The 
defendants  in  not  providing  these  ladders  or  other 
safe  means  were,  in  my  opinion,  guilty  of  breach  of 
duty  to  the  workmen  employed  about  the  tramway. 
Thia  ia  in  cnbataiiae  what  the  joiy  have  found  by 
tbdr  anawers  to  the  two  fiiet  qoeatioaa  left  to  flusm 
by  the  juItT-     That  tbe  workman  "Williams  was 
injured  by  reason  of  the  absence  of  the  preointions 
above-mentioned  which  should  have  been  taken  by 
the  defendants  is  clear.   For  that  injury,  then,  tbe 
defendanlaare  prn/iJ/defelidile,  The  question  tiiett 
^'s,  have  tho  defendants  established  k  cmrp  to  free 
themselves  from  the  primd  facie  lisbility  r    The  only 
findings  of  the  jury  favourable  to  the  defeudarjts  hi  d 
that  Williams  had  the  same  means  of  knowing  the 
danger  as  the  defendrala,  and  did  know  the  danger. 
These  two  findinga  are  not  sufficient  to  free  the 
defendants  from  BabQity,  unless  they  amount  to  a 
finding  that  Willi mis  took  upon  himself  the  risk  of 
working  on  tbe  tramway  in  the  absence  of  the  ladders 
or  other  safe  means  of  ascending  and  descending.  It 
appean  to  me  that  aodi  a  oonclusiaa  oannot  be  drawn 
from  iheae  two  findinga  of  the  j  ury.  Una  being  so,  onthe 
findings  of  the  jury  aa  a  whole  there  shall  be  judgm^t 
for  the  plaintiff.    No  doubt  there  was  evidence  before 
tbe  jury  on  which  the  defendants,  if  they  had  taken 
tbe  point,  might  have  asked  the  jury  to  hold  that 
Wiluams  had  taken  upon  himself  tbe  risk.   But  no 
such  finding  was  asked  for  by  the  defendants,  and, 
indeed,  I  cannot  see  that  tbe  point  as  to  Williama 
having  t  ikt  ri  upon  himself  th*  n.skn  weM  at  all  taken 
by  the  defendants  prior  to  this  appeal.    I  presume 
they  thought  it  hopelem  to  espeot  to  succeed  on  the 
point.  At  any  rate,  thi9' oaanot  now  aikoa  to  decida 
as  a  matter  of  HuA  that  Witlfaona  bad  taken  npon 
himself  the  risk,  or  call  upon  us  to  act  as  if  a  finding 
tu  that  effect  had  been  obtained  from  tbe  jury.  It 
appears  to  me,  therefore,  that  the  appeal  uiould  be 
allowed  aad  judgment  enUercd  lor  tbe  plaintiff  (or  the 
aaoerta&ied  amoaatof  fbuoaga  wftSi  ooats  bora  aad 
below. 

Appeal  aflmml. 

Solioiton  for  the  plaintitf,  'rhomas  White  ik  Huns,  for 
W.  //.  Egginton,  Birmingham. 

Solicitors  for  the  defendants,  ^'ifTi^reU  A  JkighiMt 
for  Shake^eare  &  Co.,  Birmingham. 


Ktg^  (Itottct  of  Justice 


Chan.  Div, 

Kekpwich 


V.  I 


June  15,  16,  27. 


South  A-tmcAM  Bheweeies  (Ldiitkd)  v.  Kino,  (a.) 

Contract — Conflict  of  laws — Bn^iM  and  South  African 
law  —  Flact  of  performanee  —  JSsffrictMA  a^'asf 

trading — Injunction — Intention, 

When  a  contract  is  entered  into  between  parties  residing 
in  differaa  enanlrie*,  where  digerenit  njtdeam  <tf  kao 
prevail,  the  law  by  whkh  to  Mermine  the  ii^neit 
wlidity  and  rfftct  of  the  routro'  t  will  be  selected  by  t/ie 
Enyiith  courta  on  substantial  considerations,  the  prefer- 
ence being  jfieen  to  the  kao  ^  the  tomtry  with  vthkh, 

(a.)  Beported  by  B.  J.  A.  M0BBIM«r  Biq.,  BlT- 
riatar^at-Law* 
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ucrnnling  to  (If  iuttidwn  </  ^fl  forUtBt  ihe  tnouadioM 
has  the  mnst  real  conneciinn. 

Where  a  BtitUh  suhject  re$idtni  in  JMannegbnrg 
etttertd  inU)  a  contract  with  «  coinjMntf  reyitirrtd  in 
EtKjlaud,  but  formed  for  the  purjtuee  of  carrying  on 
buainew  "  in  the  Transvaal,  the  roluny  if  Xatul,  and 
elsewhere  in  tioiUh  Africa"  ta  ne  t/ic  ccmjnimj  in  ilicir 
business  carried  on  "at  Juhanif  xhurj  and  iti  tfiti  colony 
o/  NatfU  or  tUewhtrt  in  South  Africa"  and  thtrehy 
unierteek  nof  to  engage  in  any  mrn'mr  bmineBt  in  South 
Africa  within  a  jitriotl  of  ten  years  after  the  determina- 
tion of  the  ctndract  withuul  the  amsent  of  the  ci/mptinff. 

Held,  in  an  action  by  the  comj>ai)y  fur  an  irijunrAinn 
to  restrain  ihe  defendant  from  committiny  a  breach  of 
hi*  undertaking,  that  the  contract  was  governed  by  the 
law  of  the  South  African  Republic,  cm  beittg  Ute  law  of 
the  eotmtry  with  whieht  cuctirding  to  tht  intmUon  of  the 
puriiett  ^  intnmeHon  had  lAe  vnd  real  eomtedfon. 

Action. 

Tlw  qiDMtioo  niaad  in  this  OMe  wm  «b«Ui«r  an 
Bogliih  eoatraet  «iitn«d  into  in  »  foreign  oouutry 

between  «  !'r:tish  anbjpct  residfT-^l:  thpro  and  iin 
Eoglieh  couijuiDy  having  its  rp^iati-rnl  office  iu 
England  and  carrying  on  buaineas  only  m  tin'  f  un-ign 
country,  should  be  governed  by  the  law  of  England 
or  of  the  foreign  oonntiy.  The  contraet  vdntad  to  the 
basineM  of  the  company. 

The  faoti  were  as  follows  :  By  an  agreement  of  th« 
llthof  October,  l»y'J,  the  Natal  Brewery  Syndicate 
(South'East  Africa)  (Limited) — an  English  company 
fbnmd  for  the  purpose  of  oarryiug  ou  the  busineaa  of 
bmrm  in  flM  TnntvMl,  the  oolonv  of  Natal,  and 
ebewhera  in  Sonfh  Afriea— engaged  toe  defendant,  a 
brewer,  then  resident  in  Ei  glami,  to  go  out  and  9*rve 
iu  ibeir  brewery  at  JuhauuisbLirg  upon  the  terms 
therein  mentioned,  the  defendant  undertaking  not  to 

onmge  in  the  bminese  of  a  brewer  in  South  Africa 
wnnin  five  years  from  Um  determination  of  tlie  agree- 
ment, except  with  the  consent  of  the  company,  and 
also  Id  the  event  of  the  company's  basiuesB  bong 
triitiMfL-rrt'l  to  uaother  compariy  r<.)  oany  Out  tlie 
agreement  vith  auch  other  company. 

The  defendant  went  out  to  Johanneeburg  and 
remained  in  the  eerrioe  of  the  syndioatw  nntil  the 
month  of  Korember,  1892,  iHien  the  eyndioate't 
botinesa  was  transferred  to  another  English  company, 
the  South  Airiuau  Unittxl  Breweries  (Limited).  The 
defendant  continued  to  serve  the  latter  company  on 
the  teema  of  the  above-mentioDed  agreement  until  the 
11th  of  April,         when,  hf  an  agreement  of  Uiat 
date,  and  niidf  between  the  company  or  its  8urrr«!pnr'? 
of  the  one  part  and  the  defendant  of  the  other  part, 
the  defendant  agreed  to  servo  the  company  for  five 
years ' '  &a  brewer  or  otherwise  in  their  business  carried 
on  at  Johannesburg  and  in  the  colony  of  Natal,  or 
elsewhere  in  South  Africa,"  from  the  Ist  of  October, 
1894,determinableby  thecompaoy  aloneupon  the  terms 
therein  coi:  tame  J,  aud  the  defendant  thereby  agreed 
"not  to  engage  iu  any  brewing  business  in  South 
Africa  within  •  period  of  ten  yean  after  the  termma- 
tion  of  hie  engisement  by  the  oomMinr  exospt  with 
the  eouMnt  in  writing  of  ^  boera  of  directore  in 
London  of  tho  company."    Upon  the  rot  i  sti  action 
of  the  l&st-uamed  company  in  1^93,  the  plaintiff 
company,  another  English  oomimny,  took  over  the 
whole  oi  the  nndertalang  and  the  defendant  con- 
tinued in  (heir  employ  as  brewer  upon  the  tenns  of 
the  agreemPTit  of  tne  11th  of  April,  1S95.    In  March, 
164)7,  the  pittiuuif  company  in  exercise  of  thfir  power 
in  that  behalf   determined  the  defendant's  service 
under  the  agreement.    Thereupon,  as  was  alleged, 
the  defmidim  heceine  interested  in  the  formation  of  a 
company  registered  in  Scotland  as  "The  Durban 
Brew«ry  Syndicate  (Limited)"  for  the  purpose  of 


carrying  on  a  brewery  at  Durban  m ,1  r  thf  mantgt- 
ment  of  the  defendant,  without  the  cou»rnt  of  tL« 
plaintiff  company.  Tbe  plaintiff  company  tben 
brought  the  present  aotion  for  an  injunctiao  restnis- 
ing  the  defendant  from  committing  tins  allrf^ 
breach  of  his  agreement  of  the  11th  of  April. 
At  tbe  trial  of  the  action  the  question  arose  w  U> 
whether  the  agreement  should  be  con^traed  aocordifi^ 
to  English  Inw  or  the  law  of  the  Sooth  Afnae 
Republio.  Tlie  evidenoe  and  the  furllierfaelimilnii 
to  this  npatt  en  aet  forth  ftiUy  in  tbe  judgment 

Warrington,  Q.C.,  and  Youn'j&r,  for  the  pltictif 
company.— The  contract  of  the  11th  of  Apnl.  IWj. 
is  an  cuatract  both  as  regards  form  »:d 

Earties.  aud  is  iutauded  to  be  governed  by  Enrijth 
iw.  It  is  a  continuation  of  the  prior  ooaltuetMttt 
14th  of  October,  1893,  which  is  in  ermj  rtnywtm 
English  contract,  and  the  parties  nnat  nawewsMt 
the  later  contract  to  be  oonstrue<I  according  to  Enitliik 
law.   Uamlyn  A  Co,  v.  Talisker  IHtUUery,  [ISW^ 

A.aao2. 

Backmait*^T,  for  the  defendant.— The  contract  l: '.v 

1 1  th  of  April,  192q,  was  executed  out  of,  and  wsi  to  w 
performed  out  of  the  jnrisdielion.  TheUDcusoaKin:^! 
and  the  locus  solutionis  being  the  same,  there  it 
a  strong  f>rimd  facie  case  against  the  plaintiffis  wbids 
they  must  rebut.  It  is  a  question  i  f  iTi*'^nti'3n,  »nd 
the  circumstances  indicate  that  the  parties  inteodtd 
the  contract  to  be  governed  by  the  law  of  Scwth 
Africa.   Jaeob  &  Co.  v.  Crfdit  Lymaaitt  32  W.  It.  ill. 

12  Q.  B.  D.  689,  at  p.  601 ;  In  re  IfftaMm*  Amf 
ship  Co.,  37  W.  S.  696, 49  Oh.  D.  321,  at  9. 340. 

Wftrrt'vfjff'v,  0 C,  in  reply. — There  ia  no  of 
South  Afnca.  The  lorius  contractus  in  the  circiiB- 
stances  is  more  inij)Ort»nt  than  the  A*ru>  nii. 

He  referred  to  Dioey's  "  Conflict  of  Laws,"  p.  iSa, 

Cur.  itdv.  vvR. 

June  27. — KiiKKWicu,  J. — The  only  question  no»  to 
be  decided  is  whether  the  meaning  and  effect  of  tb- 
contract  of  the  Uth  of  April,  1895,  ought  to  i>» 
governed  by  the  law  of  England  or  by  any  other  aad 
what  law.  That  question  may  otiurwise  cw  stated  n 
the  language  of  Pry,  L.J.,  in  Fn  re  Missonri  Steam^ 
Co.,  42  Ch.  T  )  ,  fit  p.  310  :  "  Looking  at  the  subjt<i  ' 
this  contract,  the  place  where  it  was  made,  tiwcvo- 
tracting  parifos,  and  the  thing  to  be  done,  what  cngi' 
to  be  fumnmeil  to  have  been  the  intention  of  ti>c 
oonferaotingpartieR  with  regard  to  fte  law  wUA  «« 
to  govern  this  contract  ?  "  It  is  to  be  observed  to 
this  mode  of  stating  the  question  is  agr«c«ble  to  ott« 
authorities  on  the  point,  and  particularly  the  0: 
all  on  which  the  plaintiffis  relied,  //amiyn  A:  C«. 
Talithr^  DtHillery,  [1894]  A.  C.  I  do  vx 

projTOSe  to  n>capitulate  the  facts  at  length,  bat  lomt 
of  them  must  be  mentioned.  The  contract  wm  nai* 
at  Johannesburg,  in  the  South  Afrit  a:^  Republic,  wL-t^ 
the  South  African  United  Breweries  (Limited},  ^n- 
deoeesoiein  the  title  of  the  plaintiffs,  were  carryiDf  0* 
bustueeiband  where  the  defendant  wee  then  rBBi(HBi|b8 
being  at  that  time  in  tlie  employ  of  the  South  Adm> 
United  Breweries.  The  defendant  thert»by  agreetJ 
serve  the  South  African  United  Breweries  as  brfvc 
or  otherwise,  in  their  business  carried  on  at  JobaoB(»- 
buig,  and'tn  the  ookmy  of  Natal,  or  eleewiMn  k 
So^  Aftioa.  Under  flili  oontmot  liie  deiietet 
could  of  conr'ir  have  been  required  to  serv?  n  ywt*']' 
"  in  South  Ainca"  (whatever  that  may  lc^  al;).  I'd*"* 
is  common  ground  that  the  origiTial  ;iu:rl•»^me^t  of  t  ■ 
14th  of  October,  1892,  made  with  still  eariierpi^ 
deoessors  in  title  of  the  plaintift.  oooteiii|lii" 
immediate  employment  at  Johannesburg  ;  that  fn» 
the  date  of  his  arrival  there  he  had  been  engsfc^  ' 
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brewer  there  sod  not  eliewlkm;  taid  9uA  on  tiw 

lltbof  April,  IROr,,  it  was  intended  that  he  should 
ttiJl  remain  thtn  ,    II  connideriDg  by  what  law  the 
c: ntrfictiii^'  pnrUPH  iLitended — or  rather,   by  which 
thejr  may  jiiBtly  be  prcaumod  to  have  iuteuded — to 
Ijind  fltemMlveB.  it  U  conyeiuent  first  to  inquire  what 
th«  oonteaofcitidf  oontemplated  a«  the  law  whidi  waa 
to  ngidsto  tin  contract ;  and  this  I  oonolude  to  bo 
the  view  of  the  presentLord  Chtincellor  expreased  in  his 
jadgment  in  the  Alitujuri  iiimtnthip  Co.  oaae,  from 
wbtch  I  bare  borrowed  the  phrase  jnst  used.  On 
page  336  he  says  that,  in  order  to  deLermiiM  whsfehor 
stipulations  are  anliMQwUe  or  not,  yoa  umt  lisve 
r^-gard  to  the  law  of  the  oontraot,  "  by  which  I  nioau 
Jaw  which  the  contract  itself  imports  is  to  be  the  h»w 
K'  vfriiiiji,'  (he  contract,"    I  eiuiuot  bnt think  that,  if 
thifl  were  aU,  the  contract  ought  to  be  goreroed  by  the 
law  of  ib*  Bontb  African  BepnbHe,  where  the  con- 
trnofc  was  txecatcd,  and  where  it  wa^  intended,  though 
not  exolasively,  to  be  performed.    That,  however,  is 
not  fill.    Many  other  oonj^idcrHtiiins  rf'tjuire  i-itt.f.'ution. 
Among  other  things,  it  is  to  be  noticed  that  the  sac- 
eeeaive  employers  of  the  defendant,  including  the 
idratiflbi  mre  English  compMki  wMBh  may  be,  and 
often  ttSi,  slated,  though  wflli  •onw  inaoonraoy  of 
language,  to  be  resident  or  domiciled  in  England. 
The  fact  cannot  be  neglected,  the  residence  of  the 
contracting  parties  always  being  noticed,  as  an  im- 
portant  element  in  the  decuiom  of  such  a  qosstknn  M 
arises  here;  but  to  attHbvte  a  large  moMVa^  Of 
WMght  to  it  in  the  present  case  wc  Hi,  I  think,  be  to 
offend  against  a  mling  of  Tiowtiij,  L.J.,  in  Jacob  Co. 
V.  '  Vf-Jit  7  V  „i  -js  U  ii  n,  D.,atp.  <J01.  Heiadeal- 
iDg  with  the  argument  that  the  contract  there  under 
MMideration,  Uke  that  of  the  11th  of  April,  1895, 
«M  putly  to  be  pedocmed  in  one  place  and  partly 
in  aaaOm,  and  be  oses  this  language :  *'  In  such 
'i    cnso   the    orh'    oertiiiTi    giiide   is   to   be  found 
in   applying  sound  ideas   of  businesa  coiiveuience 
and  sense  to  the  language  of  the  contract  itself  with  a 
view  to  discovering  from  it  the  true  intention  of  the 
parties."    It  is  not,  in  my  opinion,  according  to 
im  l  iriPHs  of  bit siuess,  Convenience,  or  Sense  to  suy 
i].^t   !i   couifiauy  having  a  registered   office  with 
dirf-ctors  anl  secretary  in  England,  not,  however, 
utberwi£c  carrying  on  bosillSSS  here  hut  carrying  on 
buAinesa  in  South  AfxiM,mqst  b*  treated  as  reriaent 
in  England  for  the  purpose  of  sscertaining  whether 
a  contract  entered  into  by  them  respecting  their 
business  in  South  Africa  was  intended  to  be  good 
English  or  South  Afrioaa  law.    It  is  to  be 
obserred  that  in  Hamlyn  &  Co.  v.  Talisker  DUttUery, 
tliMt^  oontiMt  WM  eatared  into  between  parties 
Twidniig  m  dfAnnt  oonatrisf  wbars  diflbrent  systems 
of    law  prevailed,  and  the  point  is  i.uiict  J   ;  y 
the  Lord  Chancellor  (Lord  Hersohell),  who  moved 
the  judgment  of  the  House  of  Lords,  and  by  other 
iMzned  lords  who  took  part  in  tba  discniMion;  bat 
there  tbe  different  residences  wers  real,  and  the 
partiee  carried  on  business  where  they  resided.  The 
form  of  the  contract  is,  according  to  the  authorities, 
'.  cioro  seriuii."  matter.    Mr.  Warrington  called  my 
atttmtiou  to  Mr.  Dicey's  work  on  "  Conflict  of  Laws." 
The  learned  author  states,  on  p.  568  under  snb-'mle  3, 
the  question  falling  for  decision  in  all  these  cases,  as 
defixied  by  all  the  authorities,  indudiog  .^amfyn 
Co.       Ti'Ji.iker  Distill' r^i.  -iiid  proceeds       ^ivi  in-ar 
illustration B.    In  three  out  of  the  four  illustrative 
cases  the  foxa  Of  cmxtraot  was  noticed  and  was 
trcatod  ai»  to  mbo  extent  at  least,  influencing  the 
deeirion ;  and  fbii  Is,  I  fUnk,  entirely  agreeable  to 
general  rules,  it  being  the  constant  practice  on  the 
argument  of  the  construction  of  contracts — as  for 
ixutanoe  a  Scotch  settlement  dealing  witii  property  I 
in  Bqgland— -to  regard  (he  lom  inwfiich  theoontxao^.  | 


iiespnesed.  Hetenndoobtedly  Am  form  is  English. 

It  may  reasonably  be  said  that  tho  orpirn  l  ccutrnct 
of  the  14th  of  October,  1H1»2,  was  taken  an,  n  r(  i^h 
draft  on  which  to  frame  the  new  contract  i  f  thr    1  tli 
of  April,  181^5;   but,  apart  from  that,  the  latter 
contract  is  not  merely  in  the  English  language,  bat 
follows  familiar  EngUsh  forms,  and  is  just  such  a  one 
as  would  be  entered  into  between  a  company  carrying 
on  business  in  Euglaud  and  a  {>ereon  intended  to 
be  employed  by  thum.   The  plwliitiffd  are  eutitltxl 
to  whatoter  benefit  follows  from  this  consideration. 
Their  argument  went  further  than  that  and  urged 
that  tbe  eontraot  of  tiie  11th  of  April,  1896, 
waH  rrally  a  contiiiuaf ion  of  the  former  contract, 
and  tliat,  iuufuiuuh  as  that  must  be  regarded  a& 
an  English  contract,  the  same  character  must  be 
attributed  to  ihib  other.   Admitted  that  the  contract 
of  the  14th  of  Ootober,  I88S,  was  an  English  ouutract, 
which  it  is  unnecessary  to  determine,  I  doubt  the 
consequences.     That  contract  had  expired,  and  the 
df  ft  riiihkijt,  at  the  date  of  the  contract  of  the  lltb  of 
April,  1895,  was  saving  the  South  African  Unittd 
Breweries,  and  not  under  the  esuived  oontiaoty 
thongh*  I  gather,  on  similar  tanne  aa  regards  wagea 
and  tint  luce,  but  nnder  a  temporary  agreement 
abiding  only  until  a  new  contract  could  be  settled. 
Thia  extension  of  the  argument  on  the  form  of  the 
contract  I  think  fuls.    Turn  now  to  what,  in  my 
aoind,  is  a  far  more  diffionlt  qneetion.  It  ie  said  that 
the  stipulation  wUdt  tbe  pudniifb  seek  to  enforce, 
though  valid  according  to  English  law  provided  it  be 
reasonably  required  for  tho  protection  of  the  jilaintifFs 
(a  point  which  has  not  yet  b<  i  n       ussed),  i^  mvulid 
according  to  tho  South  African  law  ;  and,  therefore, 
if  the  latter  law  be  held  applicable,  stipulations  of 
tbe  contract  which  the  plaintuFs  might  and  do  regard 
as  of  its  essence  will  fall  to  the  ground,  so  that  in  the 
events  which  Liivc  li  ippened  the  contriici  will  not  Ve 
enforceable.    It  has  oocurr^  to  me  that  there  may  ha 
some  difficulty  in  oomjdetely  dealing  with  this  part  of 
the  case  withont  knoipin|f  what  is  the  fionth  Alriun  law 
on  thesnbjeot.  The  partiee  have  been  anzioiis  to  avoid 
the  expense  and  delay  incident  to  inquiries  into  the 
foreign  law  until  the  question  by  what  law  the 
contract  ought  tO  be  governed  has  been  decided,  and 
I  have  desired  to  aesist  them  as  far  as  possible.  The 
difficulty  whidk  I  have  noticed  is  not,  I  think,  under 
tho  circumstances  of  this  case  insuperable;  but  it 
may  appear  to  others  so  to  bo,  and  I  have  therefore 
uttered  this  note  <  f  v.Timing.    Timt  tli6  inability  to 
enforc*  a  contract  according  to  our  eystero  of  law 
will  influence  the  oonrt  in  determining  whether  the 
contraot  ia  to  be  govemed  by  (^  ^y  x^ne 

other  nnder  wbidin  is  enforoeable  is  beyond  question. 
This  is  recognized  in  Ihnnhjn  <(?  Co.  v.  TnHtki  r  J)Ir- 
tillery,  and  also,  as  I  read  the  judgments,  in  Jucoi/ 
Co.  V.  CridU  LjfOHnaia  and  tue  Jiuaouri  Steamship 
Oo,  It  eeems  commonsense  to  hold,  if  it  can  other' 
wise  be  reaeenaMy  done,  tint  the  jdaintiffii  intended 
their  contract  to  prevail  and  be  enforc^nM",  and  that 
stipulations  into  which  they  had  solemnly  entered 
should  not  bo  de  feated  by  tbe  application  of  one  of 
two  systeuos  of  law,  when  the  other  can,  having  regard 
to  all  the  drcumstanoes,  be  fairly  taken  to  bam  Ssen 
intended  to  govern  the  contract.  The  evidence  reveals 
a  strange  state  of  facts  peculiar  to  the  present  case. 
The  defendant  luis  »wom  that,  aft4<r  having  objecte<l 
to  (he  stipulation  restricting  his  business  ongago- 
menlicn  tbe  terminatiou  of  the  proposed  contraot, 
he  coosttlted  a  lawyer  in  Johanneeporg  and  was 
advised  by  him  Hiat  saoh  Btipntataon  would  not  be 
enforced  according  to  South  African  liuv;  tlmt  ho 
told  Mr.  Mead,  the  agent  of  the  8outii  Aincau 
Breweries  who  si^ed  the  contract  on  their  behalf, 
th^  he  had  received  this  advice,  and  that  then  he 
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sicoed  Ihe  oonimct.   I  do  not  Imow  whettier  Mr. 
Mead  took  sdvicc;  or  not,  or  whotiier  he  gavp  c n  dit  to 
the  defendant's  statement  or  not;  uor,  as  Hiready 
mentioned,  do  I  know  whether  the  advii>  gn  en  to  the 
defendant  wM  ioimd  or  othflrwiM;  but  the  attange 
faot  TCnuBM  that  botii  partiei  sxaonted  ihe  oontnwt 
knowing  that  there  was  a  question  open  ou  this  very 
point.    It  ma,y  be  said,  ou  the  one  hand,  that  the 
plaintiils'  predeoeaaom  must  have  intended  to  enter 
into  a  oontract  which  oould  be  enforced,  and,  on  the 
oChflr  hand,  tiliat  the  defendant  never  int«nded  to  enter 
into  a  contract  which  could  be  enforced  against  him 
in  this  particular  respect.    The  reaflouablo  conclusion 
ia  that  they  intended  to  make  and  accept  the  sli;in 
lation  fur  what  it  was  worth ;  and  I  cannot  bring 
myself  to  think  that,  under  such  circumstances,  the 
jadgmcat  of  the  court  on  the  question  whather  the 
OOniraet  abould  bo  governed  by  English  or  oIlMr 
law  depends  on  the  possibility  or  even  probability 
that  the  restiictive  stipulation   can  be  enforced 
in   one  event  but  not  in  the  other.     If  this 
be  a  Mmnd  view,  the  only  point  dearly  in  the 
plaints*  favonr  is  that  arising  on  the  form  of  the 
contrfict.     Ought  fl;at,   Imving  regard    to  all  the 
circumstances,  to  b«  allowed  to  outweigh  other  con- 
siderations prevailing  in  the  contrary  direct!'  ti  -  I 
have  not  thought  it  worth  while  closely  to  study  any 
decided  oases  other  thao  the  three  cited  in  argument, 
which  not  mmij  eovor  the  whole  gronnd,  but  refer 
to  numeroofl  authoritiea,  some  more  or  leM  bearing  on 
the  question  under  c(  iisi  L  rtiti  in.    Rut  I  have  •  on- 
sulted  Mr.  Weetiake's  book  on  i'nvate  International 
Law.   At  the  date  of  the  publication  of  the  last 
adition  (the  third)  ifpHn^ifc  Co,  t.  Taliskcr  JHtfiUerv 
had  not  been  daoidad  in  tha  Hbaaa  of  Lords,  and  wiu 
that  bcforo  him  the  learned  author  may  hereafter 
accept  the  uitciiUon  of  the  parties  as  a  more  comjflete 
guide  than  apparently  he  has  hitherto  done ;  but  iu 
substance  his  general  ttatament  of  the  law  agrees  with 
that  deoinon  in  that  case  and  the  previous  anthoritiee, 
as  also  with  Mr.  Dioev's  statement,  to  which  refareiioe 
has  already  been  made.   This  is  what  Mr.  Westlake 
says  in  section  212,  on  ;i.  25'-;  "It  miiy  iirobally  ho 
aaid  with  truth  that  the  law  by  which  to  determine  the 
intrinsio  Taliditj  and  effecta  of  a  contract  will  be 
Mleoted  in  Bogland  on  mbitantial  considecatiim,  tha 
nfolsnnoa  being  given  to  tba  oonntry  witii  wlnoh  the 
transaotioa  has  the  meet  real  connection,  and  not  to 
the  law  of  the  place  of  contract  ai  such."    That  seems 
to  me  to  be  as  precise  and  accurate  a  statement 
ai  one  can  expect  to  find  in  any  judgment  or 
treatiee,  having  regard  to  the  neceasarily  infinite 
varVty  of  facts  which  require  consideration  in  cases 
of  this  claaruj^ter.    Can  it  be  doul  tt  I  that  the  country 
with  whiclj  tby  trtinHHJjti'.ui  Lltl-  had  the  nicst  rcial 
connection  was  Bouth  Africa,  and  particularly  that 
part  of  South  Africa  which  is  comprised  in  the  South 
African  Bepnhlic  ?  I  have  aliaaoy  nointed  out  that 
the  contract  was  eicecnted  there  ana  intended  to  be 
performed  then  ;    tlmt  t'n-  di  fciilint,    though  an 
Englishman,  had  been  and  was  residing  in  Johannes- 
burg and  intended  it  to  be  his  place  of  busineee,  and 
therefore  of  raridenoa ;  and  that  althongh  tha  other 
party  to  tiie  oontraot  wae  etrioHy  an  BnglUi  oom- 
liii  \ ,  \  f  t  it  was  there,  Bi  d  nrt  in  England^  that  their 
.isin'iti  Lttd  been  and  wiia  mU^uded  to  be  carried  on. 
And  the  stipulation   in  question  has   reference  to 
South  Africa  and  not  to  England,  where  the  defendant 
is  free  to  carry  on  business  as  he  jileases.   In  my 
opinion  the  pnnciple«<  of  the  decided  cases  and  the 
rules  there  laid  down  compel  me  to  hold  that  this 
oontract  was  not  intended  to  be  gi  v-  rn  id  and  is 
not  governed  by  English  law.    Then  comes  the 

Seetton  1^  what  law  it  ought  to  be  governed. 
Wia  oertainlj  intended  to  ba  pemtmedi  if 


ftnd  when  oircnmstanoes  so  required.  throa||Oit 
Soiitli  Africa,  the  limitation  of  which  1  sm  nc* 
called  upon  to  define.  Jt  theref -re  falls  withiatb« 
class  under  which  the  contra  t  may  be  said  to  b» 
intended  to  bo  pecfonned  fortly  in  oneplees  sed 
partly  in  aootber.  T  bavo  fbond  no  antnorify  for 
holding  that  i*  njigrht  at  any  time  and  for  *':rt> 
purposes  be  governed  by  one  Jaw,  and  at  another 
and  for  other  purposes  by  a  different  law.  If  boosd 
to  select  one  q^atem  of  law  aa  that  governiog  tk» 
contract,  I  mnet  eeleot  that  wilb  which,  to  npnft 
Mr.  Westlake's  jihrp.f  f>,  *'  the  tranBaction  has  the  oKMt 
re^l  connection,  and  that  is  undoubtedly  the  Scati 
African  Republic,  which  for  thispurpoee  at  least  mait 
be  treated  as  an  independent  sovereiirn  Stati>,  joft  u 
according  to  the  Constitution  of  the  United  Sutes  d 
AmMwim.  the  State  of  Massachusetts  vaa  in  the  Jfismn 
Sttamthip  mnf  .  I  hold  the  oontraot  to  hegonnid 
by  Soutli  African  law.  The  result  is  that  th*  furtbtf 
trial  must  be  tuljoumed  in  ordwr  to  give  the  jK»:tiH> 
the  opportunity,  until  now  oonvenieutly  Jt-ftrrt^i  ; 
prodnoing  evidenoe  reneoting  that  law.  Then  aut 
beadeoaraiion  that  the  oontraot  is  governed  bjlht 
law  of  the  South  African  BepnUic. 

SoUeitoie,  Lovishbormtgkt  Oidgt,  Hitbttp  ^  Drm; 
H.  Q»  Cbfly»fon  A  Co, 


/a  n  M  ASOOOK. 
Butt  v.  Wbiobt.  (a.) 

Practice — CobU — Taxation— Employment  o/  itcvamati 
— Truttte — IlitstHe  attack — Srpcmnrt  of  i»fm'^. 

A  hnstUe  attack  being  made  in  a  creditor' $  adm^- 
tm  tion  action  agailUt  MUKffttOO  trutUes  and  dtfndaMX 
the  atiachti  fmiiee  toa»  allowed  to  tmmr  sqpn  "  ' 
and,  the  aUadk  hatnng  ^tuMonMat^  jSmtit  m$ 
his  costs  ii»  Mweeii  tolicUor  and  eftcni.  The  ~^ 

hail  t  vijilnycd  two  counsel. 

Held,  that  the  attacked  trustee  uhu  ta  he 
ootte  of  emjdoymiBtU  </  two'eountd. 

Summons. 

This  was  a  summons  to  review  taxation  of  u»ts  ffl 
a  creditor's  action  commenced  in  the  livopod 
Benstry  to  administer  the  estate  of  Mary  Acn 
M^dock.  The  defendants  were  the  eieostwi  sai 
trustees  of  her  will,  and  the  question  was  ss  t»  tt* 
right  of  one  of  the  tnisteea,  Wright  to  ha»e  his  c^asti 
of  the  employment  of  two  counsel  at  the  hcsririfi:  c: 
further  consideration.  Wri^t  was  a  member  of  ta- 
flrm  of  solioitois  who  noted  fcr  tha  aaaosjten^sad 
trustees.  There  wee  a  danse  In  the  wiU  aanMniif 
tliu  aolicitor-trustro  to  act  and  be  paid  in  thfOP^JMry 
way.  but  that  directlou  W4w»  inoperative  u  tfpamd 
I  rrJitors,  the  benefit  taken  by  the  soliitHBV  V  hit 
firm  beingin  the  natue  of  alegacy.  ^  ^ 

The  action,  althongh  hegnn  aa  »  einiiiie  crsa»r^ 
administration  action,  was  by  arrangeoMat 
into  a  more   complicated   proceeding,  TtUnf  ™* 
question  of  the  validity  i  f  (jertain  voluntarr 
meuta  of  which  the  defendants  w«re  also  trMi*"*- 
The  plaintiffs,  by  minutes  submitted  before  fn'^ 
consideration,  sought  to  take  awaj  fb»  ooadaetof  w 
sale  of  the  unsold  property  from  tiie 
to  uhttviii  Hiiurderof  a  tnjitilt-  iiti'urc  against  the  "MW*- 
daut  Wright  alone  in  resjiect  of  a  sum  of  £2,400.^viMa 
in  tha  eoBeenlonhip  aeeoiiBti  had  hae  ^  " 

(a.)  Repotted  by  Nkvills  TkbBVVTi 
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fxpestM  of  execatonhip,  and  which  repretentad 
lumi  paid  lo  bi«  firm  for  costn.  The  matter  came  on 
for  fuither  coiJ.-iJi  rutii  n  in  January,  1899,  before 
Bynie,  J.,  wbo  gave  the  plamtiiTfi  the  oondoct  of  the 
■ales,  bat  not  on  the  ground  of  mitOOOdilOk  OQ  the 
partof  tbtdefenduitB.  to  whMa  h»  nv*  tluir  eotte 
u  1wtw««n  MHdtor  disnt  H«  afio  diMotad  tint 
in  ftixiriE:  cobt«  of  the  defendants  in  respect  of 
thiir  ti}j]M.>iijanu«8  on  farther  consideration,  the 
district  registrar  was  to  allow  a  separate  set  of  coals 
to  each  defendant.  With  regard  to  the  £2,400  the 
court  drew  no  distinction  between  the  defendants, 
bat  dir«cted  the  bills  to  be  taxed  or  moderated,  and 
th^  registrar  was,  without  prejud'oe  to  any  question, 
to  ]:r'tir>;ni&h  between  profit  OCNlti  ud  OtimOOtta, 
dargee,  sod  disbarsements. 

The  rpgistrar,  in  taxing  the  costs  of  tha  aoligni 
sUovid  tA«  nraaent  plaint^  (there  had  been  an  order 
of  wnrnS  tiie  ooets  of  the  two  oonnsel,  bnt  rrfosed 
to  allow  the  def^-ndant  Wright  the  costs  of  more  than 
cm  ooimsel.  The  defendant  Wright  took  objection 
to  this  on  the  grounds  that  the  plainti£F  had  been 
tllowsd  a  leader;  that  the  rrgietntf  bad  been 
infoniMd  of  ih»  ootnwd  whom  the  defandant  was 
going  to  l>nrf,  and  of  bis  fefls,  and  had  made  ft 
Bote  of  the  lui^U  111  bis  uiinute  book,  and  that  tiiece 
had  been  a  largo  amount  of  argument  in  oourt.  The 
Rgiitrar  stated  in  answer:  "6.  The  fact  that  the 
pUntiff  has  been  allowed  the  fees  of  two  counsel  dofs 
not  seem  to  me  to  be  material.  The  plaintiff  is  a 
cndftor  administering  the  estate  on  behalf  of  the 
cre<h'tor8.  The  pendens  bem  flijirtlly  intereisted  in  the 
nrt&t«,  other  than  the  ploiutitl'.  appeared  by  one 
coniuel  only,  as  did  Mr.  Hall,  one  of  the  defendants 
who  upcaifd  aepuatdy,  and  waa  allowed  bj  the 
jodgshttoostiotaoiiifr  so.  The  two  oouael  there- 
fore appeared  for  Mr.  Wright  alone,  and  ioflsoiueh  as 
lie  it  only  one  of  two  trustewa  not  beneticially  iu- 
tert>te<l,  I  do  not.  in  the  exercise  of  my  diacretion, 
connder  he  was  jostiflsd  in  putting  ik9  estate  to  the 
expente  of  two  oovbmI.  Tm  arsnment  bk  oourt,  so 
^ss  the  trustees  were  concemen,  referred  mostly  to 
their  own  costs  i»nd  the  conduct  of  the  sale,  which  was 
giwoby  th.  to  the  plaintiff." 

The  defendants  tboreopon  took  oat  the  present 

ddhityt        and  MaeOonk^  lor  tha  affUoaafa. 
^*  Jf*  Atttfon,  for  flia  laapondMila. 

Cur.  Off'-',  riiff. 

July  22.— Cozkm8-Hakdy,  J.— I  think  that  it  is 
•videiit  that  theru  was  a  serious  matter  of  litigation 
Mtmm  the  plaintiffs  and  the  defendant  Wright, 
iBWlving  a  liability  forthwith  to  pay  into  court  a 
Vfry  coLsiderabli  -luui  of  money.  This  que  at  itm  was 
in  »ut>4tiiuc«  ttfcKied  against  the  plaintiffii,  and  in 
|«toar  of  Wright.  The  regirtnr  bas  refused  tO  allow 
-  ini  the  ooata  of  more  than  ooa  oonnaeL 

That  it  is  competent  for  the  oourt  to  over-rule  the 
uedaioti  of  the  taxing  master  in  such  a  matter  lis  this 
»«  cWr.  I  may  refer  to  the  caw*  of  KirkwmuL  v. 
I"'  <^'r,  n;  W.  R.  812,  9  Ch.  D.  239.  where  Fry,  J., 
on  a  {wrty  and  party  taxation,  allowed  the  costs  of  a 
tbinl  counsel  which  had  been  disallowed  by  the  taxing 
jBSif»r.  But  I  have  felt  cunsidt-nibk'  doubt  wheth<T 
it  Wright  for  me  to  review  the  taxation  in  thisresitect, 

r  1  rrcognise  fully  that  the  discrvtion  of  the  t-axing 
m&Uit  ought  not  to  be  lightly  interfered  with.  There 
»n>,  however,  circumstances  in  this  case  which  I  think 
juitily  me  in  referring  it  back  to  the  registrar  to 
■dlow  the  proper  costs  of  a  second  oonnsel.  When  a 
tnutee  ig  attacked,  and  sought  to  be  rendered  liable 
for  a  considerable  sum  of  money,  and  whMi  the  attack 
full  lad  tha  lodge  diiMta  tautloo  o!  hia  aolidlor 


and  client  oosis,  I  think  that  it  is  not  reasonable  to 
rofn»c  to  allow  hizn  the  same  assistance  from  counsel 
LH  tiie  plaintii'  ,  the  attacking  part y ,  Imd.  The  regis- 
trar se^ms  to  have  proceeded  upou  a  wrong  priiiciple, 
and  to  haTC  been  imliMnoad  hf  the  fact  that  Byrne,  J., 
thoqght  fit  to  allow  «ai|Mmlaaefcol  ooata  to  each  of 
the  Mandanti;  Imt  I  do  not  tUnk  that  tiib  oireunai- 
stance  makes  any  difference.  The  rip^ht  piven  to  the 
defendant  Hall  to  appear  by  separatt)  counsel  ou^bt 
not  to  prejudice  the  defendant  Wright.  The  position 
of  a  trustee  ia  at  all  times  one  of  d^Kculty,  and  I  am 
not  disposed  to  ai^  that  lb*.  Wright  aolM  tunaaon- 
nbly  or  impropady  in  imtmolng  two  aovnaal  to 
represent  him. 

Soluaton,  Wright,  BKktt,&  Co.,  UiMbi^Mii.;  Qibbont 
S  ArkhtUtntpooL 


QxrsSN'  OP  THB  RrvKR  flTKAMsinr  Cn,  (Limited)  v, 

CONSXRVATOkS  OF  TUB  KlVKtt  TiiAMJia.  (o.) 

Tkamet — Landing  stage — AnihoHztd  toll  of  tixptntt 
for  1146  of  pier — "  Evfry  tinn'  of  cqUukj" — Illryal 
cJnirtjtt  -  ftitjht  to  recovtr  exceu  fo  paid — TltunHS 
Cvutfn'nncy  Att^  18M  (A7  Jk  58  Viet,  e.  ebaanU.), 

ss.  68,  ltj.». 

By  $eetiim  165  q/'  <As  Tkama  Con/<ervaney  Ad,  1894, 
the  eontenaUm  am  mUhomedio  levy  «  toll  of  sixpence 
*'/or  each  and  every  time  of  mir'  on  any  tiettel  ii.tiny 
any  of  their  pitr$  or  landing  alagea  to  embark  or  dts- 
churjr:  htr  passengert  and  gowU. 

The  plmntijft  owned  a pktUMrt  tteamer  which  ran  day 
trip*  irtowsn  fA«  (Hd  Snxm  Pf«r,  London  Bridge,  and 
Hampton  Court.  The  ileamer  wa»  brought  alongtide  the 
Old  Himn  Pier  about  three-quarter*  of  an  hour  before 
thf  (idrerlisril  /starting  time  and  rviimiind  there  until  she 
atttried,  her  ojicere  meanwhile  doing  ail  they  conhl  Ut  fft 
persons  to  take  iitkeU  fur  the  trip. 

The  censtrvaUirs  by  resoluiumdeeididthotthe plaiHiijft 
used  the  pier  for  a  lowjtr  prrtod  daity  than  would  be 
i-ovt-rtd  hy  u  mure  "  ■all  "  itt  (hr  i»'rr  by  their  vessel,  f>r 
which  tiie  tki.  toll  was  payabli',  and  they  alleged  their 
right  to  impose  a  terminal  charge  for  this  use  of  the  pier 
hu  the  plaintiffs  of  £2  a  week.  For  a  time  this  inamitd 
charge  was  paid. 

I/thl,  that,  although  the  cornfTratorn  mhjht  hnrr  a 
right  to  ask  ft/r  special  jtaymeid  from  a  vasd  U4ing  the 
pier  other  than  for  the  purpose  merely  of  embarking 
ftsetengen  or  goods,  that  would  be  bascJ  on  contract ;  but 
there  was  nothing  in  the  Act  which  gave  the  defendant* 
th-:  riyht  U'  Uvy  lavrt  than  the  Od.  toll  on  a  vrseel  merely 
Ucauie  bhe  ivas  mvre  than  o  feio  minutes  alongside  a  pier 
embarking  or  discharyiriij  Jur  fa'^tenijers  vr  yi'v/s  :  and 
that  the  extra  charge  already  j/aid,  being  unauthorized, 
.ra»  paid  teffAodf  cDMSi'iienilioM,  andcouM  ieteeovemf 
Ixick, 

The  plaintiffs  were  the  owners  of  the  ateamahip 

Queen  Elizah^fh,  which  during  th»  summer  months  rmt 
between  T  n  ;  >aand  Htmpton  Court,  usiii)^  thn  Old 
iSwau  Pier  at  London  Bridge  hh  flic  »t«rtiug  point  of 
the  trip,  and  oomp«'ted  with  'J'/f  Cardinal  IFn/fy, 
the  property  of  the  Thames  Steamboat  Ck>mpMiy. 

By  motion  169  of  the  Thames  Cimaervanoy  Act, 
18S1,  the  coiiBfrviitors,  in  wlmin  the  OM  Swan  Pif  ris 
now  vested,  are  entitled  to  rhur^'  a  toll  of  ()d.  eacli 


(a.)  Kepcrted  by  Erbkinb  Rbiu,  Esq.,  i«arrieter- 

»t-lAW 
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tlim  •  ftMun«r  oftUi  at  tiiat  ]^  for  tha  porpoM  of 
•mlMridng  or  diMnlMrVnig  panengen  or  goods. 

During  1897  the  defend  tuita  rtcoivud  from  the 
plAintifffl  thi«  toll  of  <>d.,  but  as  it  wa?  tho  otutom 
of  the  plointiiTa  to  bring  The  Queen  ElizaMh  along- 
•id*  the  Old  Svran  Pier  About  three-qoarten  of  an  hour 
bflfeve  the  advertind  etwtiog  time,  and  to  lannaiD 
them  until  the  steamer  ^tiirtrrl,  soliciting  paaengers, 
tbo  Jcfeudaote  alleged  thai  they  were  entitled  to 
tu&ke  a  special  duttiga  to  afeflaiaaEi  niug  fha  pinr  in 
this  wuy. 

Aooordiugly  the  oooMrvmton  pamed  a  resolution 
that  a  toll  of  10s.  a  day  should  be  demauded  from 
bH  eteamers  maldnaf  more  than  a  passing  call  at  the 

pier.  The  plaintiffs  paid  thin  incr.  jisrd  Huiii  diiwn  to 
February,  1899,  when  it  wa«  agreed,  after  negotiations 
had  been  going  on  for  some  time  between  the 
parties,  that  tha  dafaodanti  abonld  ohana  then  a 
ttxad  fom  of  £2  a  waalr,  inttead  of  10a.  a  day.  While 
thftsn  nogotiations  were  ijon  !ing,  the  plaintiffs  were 
a<i vised  to  take  up  the  po&itioQ  that  the  defendants 
bad  no  power  to  demand  more  than  the  statutory  toll, 
and  in  ipite  of  the  agceament  oome  to>  they  brought 
this  aoHon  todadda  tiia  quu^Hoa  ol  the  legality  of 
the  charge,  and  to  recover  baoik  £M»  tha  aaumnt  of 
the  excess  of  the  toll  so  paid. 

O,  Spencer- Bowtsr,  for  the  plaintitf*. — The  charge 
made  by  the  defenduuta  over  and  above  6d.  is 
illegal,  and  ought  nerar  to  hava  been  daauuidad»  and 
hdng  mooey  paid  h/  u  uadar  a  ttirtikM  Uirf  «f 
HMt^  (aa  ba  laoovaved* 

J.  E!''--.-  /'a,','.,:,  f^r  tLf- dL'fendtiots, — Th«<  addition- 
al charge  u  permissible,  because  the  plaintifiEt  received 
for  it  extra  privUeges.  Tha  ocdinary  toll  of  6i.  is 
forapauiag  call  for  thapwpoea  of  talrini;  on  board 
paiMiigaM  or  goods,  bat  fhe  plafntiib  lie  dongiide 

the  pier  for  a  much  Inuper  pr-ricd  than  in  ^h.:•  ordititiry 
course  of  things  would  be  necessary  to  take  on  board 
or  discharge  {Mssengerd  and  goods.  Not  only  is  that 
the  oaae,  bat  they  have  representatives  on  and  about 
the  piar  and  iti  approaches  touting  for  passengers. 
They  have  got  something  bpynn  1  what  they  are 
Bntitled  to  demand  under  the  sUtiuLe,  and  their  use  of 
t"h'  ;uid  tliy  siHii  llji'v  are  to  pay  for  the  privilege 
in  consecxuently  a  matter  of  agreement,  being  outside 
the  statute  altogether.  At  any  rat^y  oumey  already 
paid  at  tha  inonased  rate  cannot  be  recovered,  for  it 
was  paid  notnnder  any  compulsion,  but  under  a  mis- 
take of  law.  and  tho  consideration  f  u  11 1.:  tii»yiuHiu 
by  the  phuntitts  was  the  many  faciiitias  afforded  them 
for  oanyiog  on  their  trade. 

(f.  Speiuxr-Bowtr ,  in  reply. — ^The  special  *iMiiWtiw 
offered  us  are  only  the  same  as  those  granted  to  The 
Caniinal  Wohfy,  which  is  charged  only  tho  authorized 
t'.iT.  uf  nJ.  X...r  do  \vi-  rr[ii.:iin  alongiiide  the  pier  a 
longer  time  than  is  reasonably  necessary  to  embark 
our  passengaia.  At  far  tha  defandanta'  contention 
that  the  exc«ss  paid  oannot  ba  recovered,  that  is 
clearly  wrong  on  the  authority  of  Cooper  v.  Phibhs. 
\b  W.  l;.  KM!*,  ]!.  -1  n.  L.  l  in.  r»rd  W.  ttbury.  at 
pag«  17U,  says;  "  It  is  said  that  Jtfu<'raniia  junn  haud 
rrcusat,  but  in  that  maxim  the  word  Jus  is  used  in  the 
H«>n8e  of  denoting  ganeral  lav,  or  the  ocdinary  Law  of 
the  country.  Bnt  when  tha  word/us  it  need  in  tin  iBDee 
of  denoting  a  private  right  the  maxiln  has  no  applica- 
tion." In  Wettt  Li-iiiiiou  ('(Hu  iiicrciul  lUiuk  v.  Kitavn, 
32  W.  R.  757,  13  Q.  B.  D.  Bowen,  L.  J.,  in  his 
judgment  says:  "Where  there  is  a  representation  made 
as  to  a  mere  matter  «f^W,  it  is  in  nineteen  cases  out  of 
twenty  made  by  a  person  who  does  not  know  the  law 
batlct  than  tbe  petson  to  whom  it  is  made,  and  at 
wbaeaxiAitittahanaadaotodnpon.  Still,  lam  not 


prepared  to  say,  and  I  doubt  wiiathar,  if  aain aba 
wilfnlly  misrepmeented  the  law  would  ba  illoael  is 

eijuily  to  retain  any  "benefit  he  got  by  such  misrepre- 
sentation." If  we  remam  at  the  pier  a  longer  tin* 
than  is  reasonable,  or  oaose  an  obrtmiitfon<  ft>  MA 
gives  tha  defandants  a  remedy. 

PHtLt.nrORR,  J. — The  mstn  qtinstion  turns  in  thii 
case  upon  section  Iti5  of  th»  Thames  Gciii.^f  rvancy  Act, 
1894,  whii;h  gives  the  couber.-ntors  powrr  from  tim- 
to  tinie  to  demand,  and  receive  in  respect  of  stesm 
and  oibar  paiiiingar  vaiMta  or  embstkii^ 

passen^^ers  or  ffoods  from  any  jnar  or  Uodiag  |lias 
belonging  to  theni,  tolls  not  exoeeding  6d.  nr  sh^ 
and  every  fin'.o  cf  chU  tht^  smue,  or  demand  »uai 
other  toll  as  by  byelaws  of  the  <x>nserTaton  for  t^ 
time  being  may  be  appcHnted,  and  if  the  consemUn 
think  fit  they  may  pennit  a  woi  to  aea  thekadiaf 
stage  without  payment  of  any  tall  abate  i  w.  ineftw 
difficulty  arises  from  tbe  corrcKpnndprtcp  that  lui 
j>a»s€d  between  tbe  parties  on  the  lubjo  t  of  tie  h>i. 
toll.  |_His  lordship  read  the  corrf«r>LMiil.  ri. 
continurd :  j  Tbe  whole  difficulty  arises  from  thesmbi^- 
uity  in  tha  words  "each  and  every  time  of  call." 
defendants  contend  that  the  lying  alongode  a  pirr 
for  the  purpose  of  talcing  on  board  a  number  of 
passengers  was  different  from  a  i>!i*>^iu^  call  at  the 

Sier  by  a  steamer  in  the  oouiee  of  her  passage  ap 
own  stream,  and  that  Uiqr  wwa  entitled  to  mak^  «c 
extra  charge  in  the  foratr  mm*  Bat  ia  than  nsUf 
any  diffisrenoe,  beyond  tiia  fMtthat  a  ilaaawr  wmH 
have  to  make  a  longer  stay  at  the  pier  from  which 
started  than  at  intermediate  piers  ?  There  is  povtr 
given  to  tbe  defendants  nndcr  the  Act  to  ara«  » 
vessel  to  leave  the  pier,  if  tha  steasner  raasainsd  sa 
unreasonably  long  tiina,  and  I  Ma  no  fsoaon  why  Us 
parties  shotiM  not  come  to  tame  armtigemaot  by 
which  the  detendanU  uhouid  be  paid  an  incnsstd 
sum  in  return  for  their  granting  th.  j  l  untiffi  *sj 
additional  or  spedal  facilities  at  their  piers,  fist 
that  is  not  the  ground  upon  which  the  increa«dlal 
has  bacn  dflmaidad.  Tbe  defendants  said  thsf  wm 
entitled  to  maha  a  t«mhial  charge  for  tb»  urn  of  tk 
Old  S'AHij  Pier.  In  my  opinion,  sulm  .-i  <  harge  »• 
they  sought  to  enforce  was  an  impropt>r  one,  ia  tie 
sense  that  it  was  illegal  as  onauthorued  by  the  A^t 
of  1894.  If  my  Tiaw  ia  right,  then  tha  payMii 
made  by  the  plinntifBi  ware  mada  without  eoariln^ 

atiof],  and  tlioy  are  entitlFd  to  rrrovpr. 

Then,  aji  to  the  coraplauit  of  prtterciiUjiI  tioatnjtct. 
I  do  not  se-i  th(it  thn  plaintiff*  have  made  out  icy 
case  within  section  (>8  of  the  Act.  That  aectiaB  a 
in  ttMa  wotds  :  "  If  any  officer  or  servant  al  Ae 
oonaarvatora  sb^  give  undue  preference  t»  « 
unneoessarUv  retard  or  obstruct  any  vessel  .... 
omV'iirking,  landing,  loadinf,  or  inloviing  p^noiif  x 
goodti  at  any  pior  ,  ...  he  shall  for  evrr/ tact 
offence  be  liable  to  a  peniltf  not  exceeding  40a. 

All  they  aUega  ia  that  tha  dafwdaats  penaittiAtIf 
rival  company  to  have  a  man  on  the  pier  to  aal  sss 
sign-post  in  directing  passengers  to  steamers  of  tltt 
company.  The  qnpstion  has  arisen  since  this  »ttic- 
was  brought,  and  I  cannot  therefore  grant  an  injure 
tion  as  otherwise  1  might  have  done,  but  I  think  tlui 
whatever  privileges  of  this  Mtt  are  granted  to  oas 
company  by  tbe  defendants  mast  also  be  grmcted 
the  other,  and  if  the  defendants  fad  to  do  so  in  tk» 
future  luj  1  an  Hutu  n  <1  aiming  an  injunction 
brought  It  should  succeed.  In  my  iadgment  tik* 
plaintiff^  are  entitlad  to  tha  aoMmnt  {Utmai.  w  A* 
writ,  with  cotta. 

Bolidtorifor  tbaplaintlft,  Bariam  S  BmHom, 

Solioilor  lor  tha  dafaodanti,  /«am  ITiyhia. 
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Hxon  CouBT. 


High  Covht. 


(Lnwrtuoe  and  Chaunell,  JJ.)/  i-to.  ii.  i.. 

BuwLAKU^  (Jj>jM^un(}  V.  Miller  {Re$}H,ndtiU).  (a.) 

Advance  of  waiftt  abroad  by  matUr — Riyht  Ut  deduct 
—8  Geo.  I.  c.  24.  «.  1—Mrrchant  Shipping  Act,  1894 
(57  4r  68  Vict.  c.  60),  m.  140,  163. 

Whm  a  thip  it  in  a  fanigii  fori,  <A«  matUr  of  the 
wtttet  atn  make  m  veM  wdnlet  wWk  a  teanum  whem  he 

ia  there  engaging  fur  the  homeward  voyage /or  nu  u<If<tnri 
to  the  teaman  of  any  turn  on  account  of  hi  it  u-a-jes  mu- 
liiliimnlli/  Oil  liis  shipping.  Such  advaitte  in  not  limited 
to  one  month's  tvagee,  and  if  the  matter  jnigt  the  turn  to 
advanced  to  the  teaman,  or  to  any  oerion  autlurrized  by 
ike  «eainim  fo  receive  it^  heean  at  the  end  of  the  voyage 
Mud /rem  tt*  temum^e  wtget  the  whoUimmetdtaneed, 
ae  Mcft  chImiiiooi  are  not  prohibited  by  tedUm  169  </Me 
Mvtkant  Skipping  Act,  1894,  or  atMrwiee. 

Cam  stated  by  justices  of  Uia  pawM  in  and  for  the 
bofoogh  of  Sonkb  Sbielda. 
At  a  petty  MniooR  ImM  at  BoaXb.  fibields  a 

plaint  wa«  preferred  by  Prod  Miller  (the  resprnrlPTtt) 
Ai^inst  Morris  Rowlands  (the  appt^llant)  uiiuer  the 
"M^  f  ;  liHTit  SLipping  Act,  18'M,  charging  the  appellant 
with  reiuHiiif;  to  pay  to  the  rMpondent  tbe  sum  of 
£11  Oa.  <jd.,  being  a  balance  of  wagea  alleged  to  haTe 
been  earned  and  due  to  the  reepondent  as  an  able 
•eaman  on  board  of  tho  astUing  ship  Huttm  Halt,  of 
which  the  appeUant  yn*  the  master,  from  the  7th  of 
February  to  the  10th  of  September,  1898,  on  a  voyage 
from  Shu  Friiodsco  to  Antwarp  and  iha  T^na  at  ^e 
rate  of  £4  per  month. 

This  coujplaiiit  was  heard  and  determined  by  the 
jostioeB  on  tho  loth  oi  iSt'pteinber,  1898,  when  the 
appellant  wa«  ordered  to  pay  to  the  ffltpgnflnnlr  tibn 
anm  oi  £&  17a.  8d.  and  Ida.  6d.  ooatai 

The  appdiaat  bebg  dieaatiiflad  wttii  Ibe  deetaion 
of  the  justlcei!  to  llic  eTttnitof  £4  28.  101.,  ,m  being 
erroneoiia  in  point  oi  law,  applitjd  for  aud  obtained 
this  case. 

It  was  proved  before  the  justices  that  the  vessel 
Mutton  Ilall  was  lying  at  San  Francisco  wanting  a 
nraw,  and  tha  appellant  (thanaafear)  had  nqniridonad 
•  Ifr.  Harman,  a  orimp^  fo  aeanre  Um  ooa.  Mr. 

Herman  procured  the  respondent  and  oOmib*  who 
were  entered  on  the  articles  as  A.B.'s. 

The  master  hsd  made  no  uiqu^ry  to  flii'ir  /iLilHy, 
bat  three  or  four  days  after  sailing  fiotn  Bau 
Frandsoo,  he  had  the  men  before  him,  including 
the  reapondcnt,  and  ha  than  diatatad  the  ranondent 
nod  aoma  othan  Ironi  £i  par  month  to  £2  lOa.  per 
montiit  bring  the  rate  of  ocdinary  seamen's  wages. 
It  was  one  of  tbe  terms  of  the  engagement  of  the 
iiK'ti  by  tbe  appellant  that  they nhould  receive  an 
>.<\vHuvit  uf  furtj  tloUurs  (fqual  in  British  staling  to 
i.  -^  o8.  Sd.) ;  thereupon  a  note  of  which  the  following 
is  a  copy  was  drawn  up  (it  was  not  clear  by  whom) 
Hnd  pacaed  from  the  respondent  to  the  erinp.  It  was 
nut  aignad  by  the  apndlant,  nor  by  any  on*  on  hU 
bfbnlf;  and  oontidDM  no  obligation  wbat«ver  on  the 
part  of  the  (i)>ijfllaiil  to  pay  it.  No  evidpncp  of  the 
payment  of  tho  note  was  tifudercd  bofort^  the  jiLsticta, 
but  there  wa»  merely  the  production  of  th<-  note. 

The  note  waa  aa  follows:  "Forty  dollars,  Sao 
Francisco,  the  llth  of  April,  1898.  Baaaivadi  on 
b<Mud  the  abip  HnUon  llaiL  Fred  Miller,  aa  iflaman 
who  aehnowledges  to  having  shipped  and  reoaived 
the  sum  of  forty  dollars  in  advance  and  who  hemby 
assigns  this  note  to  Mr.  Ueruian,  Oiiioer  Cuui- 


(a.)  Beported  by  Sir  .SiiF.ii.HTox  Bakik,  Bait,, 

Barrister-at- Law. 


Tbu  note  beaxa  the  following  endorsement,  namely : 
"  San  Frandsoo,  the  llth  of  April,  1898.  For  value 
rr  oeived  T  hereby  aanjgn  thia  note  to  Vr,  Harman.— 

Fred  Miller." 

The  respondent  (who  had  never  been  to  sea  before) 
and  was  apparently  unacquainted  with  the  usages  of 
crimps,  didnot  Mlaa  anv  objoction  to  this,  expocting 
to  zeoaivn  aoma  menaiy  nom  Hannan ;  but  he  stated 
that  aa  a  mnttar  of  aofe  ba  pot  no  nuniaiy  fimn  Um 
whatever,  but  only  aoma  odu  and  aods  towarda  an 

outfit. 

Ou  arriving  in  England  tho  respondent  wa«  offertnJ 
his  wages  at  the  rate  of  £2  lUa.  per  month,  less  the 
advanoad  daductioo  of  £8  5s.  8a.  The  respondent 
refused  to  aaoapt  it*  and  made  thia  complaint  to  the 
justioae. 

The  justices  decided  that  the  disratiufr  of  the 
respondent  was  right  and  proper;  but  tlmt  tin- 
dlMiiictiuri  of  £8  OS.  Sd.  for  two  in;  inUiH'  H'lvuKce  at 
San  Francisco  ou  the  form  above  given  was  not 
authorised  by  law,  and  they  allowed  a  deduction  of 
£i  2h.  lod.  only  (being  one  mouth's  wagea  and  a 
small  sum  toe  the  mhntaea  ia  exchange)  under  tbe 
limitation  contained  in  section  140  of  the  Kaecihaat 
Shipping  Act,  1894.  sub-seotion  1. 

It  was  contended  on  the  part  of  the  resjM>ndent  that 
by  section  140  of  the  Merchant  Shipping  Act  the 
utmost  advance  which  could  be  made,  assuming  that 
section  applied  to  the  present  oase,  was  to  the  extent 
of  one  month's  wages. 

Tha  appellant  oontanded  that  tbe  law  permitted 
advanoea  abroad  to  be  made  to  any  extent,  and 
insisted  upon  the  whole  deduction. 

The  respondent,  however,  relied  upon  section  lt>a 
of  the  same  Act  aa  a  distinct  prohibition  against  any 
advance  whatever  abroad,  and  that  besides  thui 
nohibition  the  note  given  to  the  crimp  was  not  a 
ooeanMnt  Unding  the  appeUant  to  pay  it,  and 
ttierafere  not  bbding  upon  the  reaponaent  at  all ; 
that  it  was  not  signed  by  the  ajijiollant  nr  Viy  anyouo 
on  his  b<'ha!f,  and  that  it  was  to  nil  LLiUm's  au 
assignment  or  chnif;!  nni  l.'  1  y  tlin  hi  iinun  prior  to 
the  aocruiog  of  wages,  which  by  clause  {b\  of  sub- 
section 1  of  section  163  is  dedaied  not  Undiog  npon 
the  seaman  making  the  anme. 

On  tbe  other  h^d*the  appoUant  farther  contended 
that  neither  of  these  sections  applied  to  advaucrH 
made  to  seamen  abroad ;  that,  in  fact,  there  was  no 
restriction  on  advances  made  abrou<l  m  i  that  these 
two  Sections  had  reference  to  veBscLi  sailing  from  tbe 
United  Kingdom  only,  and  that  even  if  section  IM 
did  apply,  the  transaction  was  not  an  aia^gnmeut 
within  the  meaning  of  the  section. 

The  jnatioaa  daoidad  tbataaotion  163  waa  controlled 
by  section  140,  and  that  the  flrat  part  of  the  section 
authorized  an  advance  made  anywhere  but  only  to 
the  extent  of  one  mouth's  wages,  and  thereupon  they 
ailjuilgLHl  tbe  iir  {  !>  lliLiit  to  m  entitled  to  deduct  one 
mouth's  wtkftm  only  from  the  re«{X)ndent's  claim. 

The  api)ellant  was  dissatisfied,  and  insisted  vgon 
t,i»i»ning  the  full  deduction  of  £8  6«.  8d. 

Theqaealfona  for  tbe  opiiiioii  of  the  court  were  z 
(1)  Weie  the  justio  ';  ci  i  r.  ^t  iu  tlu  ir  iiitcrprotation  of 
section  140,  sub-sen  i;  I .  as  applii  able  U>  IliiscaNe, 
wIjI'.  1j  llify  hrld  to       '  in  .i  i  /  i'  -ii j     !  v  ;i;  i.  :e  to  ihe  extfllt 

of  one  month's  wages,  no  matter  whorM  tho  ^hip 
might  be  in  which  the  seaman  was  about  to  aail; 
and,  if  ao,  were  they  right  in  allowing  a  deduction  of 
one  montb'a  wagea  only  t  (2)  Is  sect  ion  1 63  oontrr  lied 
by  f  eution  140  P  If  not,  aod  the  court  should  Im  of 
opinion  that  section  163  altogether  prohibits  advances 
anywhere  out  of  the  ITiiited  Kuigdoiii,  'In  n  the 
respuudciit  should  be  entitled  to  receive  the  whole 
balance  of  bis  wages  properly  due  to  him  without 
deducting  any  part  of  the  aUeged  advance  of  two 
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months' VMM.  (3J  II  tiMoourtibiOuldbeof  opiiiioD 
liuit  tba  Jag&oM  wm  wrong  in  tii«ir  intorpiretenon  of 

thrji-'i  two  soctioii?!,  finr!  tadt  th<*re  in  no  limit  to 
iMivances  which  may  Uu  made  to  seaiiien  ttbroad,  and 
that  tho  advance  was  lawfully  and  properly  made, 
and  is  not  otberwue  void  for  want  of  th«  appellaat's 
tlgnatoze  makiog  it  binding  on  Hum,  then  the  order 
is  to  be  reversed  to  the  extant  of  i8  As.  8d„  the 
advance  claimed  to  have  been  made. 

It  v.';iiH  a  lriiitted  in  argument  that  tibomOMiy  llid 
beeu  paid  bv  the  appellant  to  Herman. 

TheMorohantShippiDg  Act,  1894  (57  &  58^0lo. 
n%  ffovidss:  aeotkm  140.— (1)  (a)  "Whsn  an 
■gresownt  wilii  the  mm  is  required  to  bo  nadobift 
form  approved  b^  the  Board  of  Trade,  tho  agreement 
may  contain  a  abpnlation  for  payment  to  or  on  behalf 
of  the  seaman ,  conditionally  on  his  going  to  sea  in 
poisnance  of  the  sgreemeut,  of  a  aam  not  exceeding 
tho  amonnt  of  ono  mootii**  wages  payable  to  the 
seaman  under  the  agreement ;  and  (i)  stipnlntions  for 
the  aUotment  of  a  aeamau'a  wages  mny  be  made  in 
n  <  ordance  with  this  Act,  SuvLi  us  Lifure»aLd  an 
agreement  by  or  on  behalf  of  the  employer  of  a 
seamaifc  §m  the  payment  of  money  to  or  on  behalf  of 
the  stiimisii  oonaitionally  on  his  going  to  sea  from  any 
port  in  tibo  TTnited  Kingdom  ■hall  be  Told,  and  anv 
money  paid  in  satiafaction  or  in  respect  of  any  bucq 
agreement  shall  not  b@  doductinl  from  the  seaman's 
wages,  and  a  person  shall  not  have  any  right  of 
nOion,  sttit»  or  set-off  against  the  ssnmaa  or  his 
assignee  in  xespeot  of  say  money  BO  paid  or  purporting 
to  have  been  so  paid." 

flection  163.— (1)  "As  respects  wages  doe  or 
accruing  to  a  seaman  or  apprentice  to  the  sea  service 
• — («]  tbay  shall  not  be  subject  to  attaohment  or 
arrestment  from  any  court ;  (6)  an  assignment  or  sale 
thereof  made  prior  to  the  aoomisg  thereof  shall  not 
bind  the  person  makiug  the  same;  (r)  a  power  of 
attorney  or  authority  fur  the  receipt  tKcri  iif  wball  not 
be  irrevocable ;  and  {d)  a  payment  of  wageu  to  the 
seaman  or  appnmtioo  stwU  M  valid  Ui  law,  notwith- 
standing any  provioiM  ssls  or  assignment  of  those 
wages,  or  any  attadmieDt,  inenmbrMioe,  or  aitesbnont 
thereof.  (2^  Nothing  in  this  section  shaJU  affect  the 
provisions  of  thia  Act  with  reflp«Gt  to  allotment  notes." 

Horri'fge,  for  the  appellant.— The  master  of  the 
ship—lbt'  bpjjellant — was  entitled  to  deduct  from  ti;e 
reapoudeut's  wagtMi  the  whole  sum  advanced.  He 
ooold  make  a  valid  agiwmsnl  wiUl  the  seaman 
in  this  focaigB  port  lor  on  advanoe  to  him  of 
any  part  Of  his  wages  and  he  has  done  so  in 
this  case.    Such  an  agreement  m'-i<l^  in  'i  foreigu 
port  is  binding  unless  it  is  prohibited  by  any  ^iLatate. 
It  is  said  that  it  is  prohibited,  and  that  by  reason  of 
asotion  140  of  the  Merohaat  Shipping  Aot»  im,  the 
appdlant  eoidd  dedoet  at  tike  most  a  sum  eqnal  to 
one  month's  wa^f<; :  but  sub- section  2  of  that  ^'^ction 
shows  th.nl  it  has  uo  application  whore,  as  iu  this 
case,  the  st'aui.m  wa«  cn-^np;!  il  in  a  foreign  jwrt. 
That  section  deals  entirdy  with  oases  where  the  sea- 
man goes  to  osa  from  a  port  in  tbs  United  Kugdom, 
and  it  was  so  held  by  this  ooort  on  tlie  26th  of 
.January,  in  the  case  of  Ritchie  v.  Larttn,  ante,  p.  413, 
8U  L.  T.  Hep.  259,  which  really  governs  ai-  I    im  ludes 
this  case.    Here  there  was  very  little  doubt,  as  the 
magistrates  seem  to  have  thought,  that  this  sum  of 
moosgr  was  paid  by  tlie  appellant  to  Herman  hj  the 
respondent's  authority.  It  was  therefore  a  payment 
luatle  to  him,  and  section  1 0:5  does  not  apply  to  or 
affect  such  payments,  as  it  does  not  prohibit  advances 
atalL 

/).  Johnson,  for  the  respondent. — The  justices 
ought  to  have  held  that  the  respondent  was  t^utitled 
to  raeenre  the  wlmle  of  Us  wages  on  the  tsrmiiiatioii 


of  the  vofage.  Thqr  were  wrong  in  aUovias  As 
appellant  to  maka  any  dedoelioa  wlialever,  evm  of 

the  onn  month's  wages.  Section  163  '.f  the  A.t 
governs  ihm  case.  That  section  deala  with  wAg«  das 
or  accruing  to  the  seaman,  and  it  says  in  clause  [i] 
that  an  assignment  or  sale  of  such  wages  mads  poor 
to  the  accming  thereof  shall  not  bind  the  snsnnw. 
and  in  clause  (c)  that  an  authority  for  the  reoopt  of 
the  wages  shall  not  be  irrevocaKl&  What  took  pbet 
in  this  case  was  thither  an  assignnieut  or  sale  by  da 
seaman  of  his  wages,  which  would  not  be  binding,  or 
an  authority  to  HtBinan  to  receive  the  asanay,  vn^ii 
would  not  be  imfooaUo.  For  the  purposes  oi  tb* 
ease  I  ooneedo  tiiat  Oe  monoy  was  paid  by  the  sippel> 
hmt  to  Herman,  but  I  contend  tViH^,  whetLrr  tl 
appellant  paid  the  money  to  Herman  or  did  not  pij 
it  to  him,  the  money  cannot  be  deducted  from  tfa« 
respondent's  wages.  I  rely,  therefore,  on  the  «xpreM 
wwde  of  seotiou  163  as  showing  that  no  deduotioii 
can  bo  made  ;  and  I  rely  also  on  the  words  of  MdMa 
7  of  the  Act  8  Geo.  1,  'c.  21,  which  is  still  in  fore*, 
That  section  jj:- ilnlt^t^  all  piaynu nt.^  <jf  wr^  js  abroad 
except  to  the  extent  of  one-half  the  wages  aotasllT 
due,  and  bare  no  wages  were  due.  The  case  of  RH<^'f 
V.  Zorsan,  wbioh  has  been  rsfetred  to»  waa  dscais* 
upon  ssotfon  140,  and  tboseeiianB  1«S  of  the  Aet  «t 
1894  and  7  of  S  Oeo.  1. 0. 24,  wsn  not  lafmssd  tSh 

Hoffidgt  nplisd* 

Cur.  tide.  rtiJIL 

Feb.  17.— The  judgment  of  TuE  Colki  (Li< 

RAHOi  and  Onunnui.  JJ.)  WW  mad  by 

ChaNSKIX.  J.— This  wa-s  cfi-e  stated  by  jastiwi 
on  proomdings  before  them  taken  by  a  vaamaa  unirr 
the  Merchant  Shipping  Act,  1894,  to  recover  wafn 
claimed  bj  bim*  and  it  raised  a  qnastson 
similar  to  that  in  n  oaae  of  SUd^  Unn^, 
aiitt,  p.  413,  f!(cif?fd  by  xn  on  th«  2f?th  of  Jaaoarr 
lajjt.  The  magistrates,  however,  in  the  pwni' 
case  based  their  decision  on  stH^tion  163  of  the  A  t 
of  a  section  to  which  our  attention  dci 

called  on  the  argument  of  the  former  ca»^, 
addition  our  attention  was  called  by  oouoml  for  ti- 
respondent  in  the  present  case  to  the  vtat  ut^  s  Om.  i 
c.  2-1,  tb-'  7th  section  of  which  appear ^  ;  j  I*;  >alla 
iorw,  though  almost  all  the  Act  has  b^tm  repeala^ 
It  b«K»me  necessary,  therefore,  for  us  to  OOnMSrsst 
only  wlietlwr  tba  ptasent  osae  diffand  in  a^f  esnsliil 
psrtiealar  from  Ae  fermer  esse,  but  also  wbn>y 
our  former  decision  was  correct.     We  accorJia^y 
took  time  to  c^n&ider  the  matter.     In  t. 
Larter,    we    decided    that     advances    to  s»-sc-'- 
oonditional   on  their    shipping   from   •  isptf^ 
port— althouffh  there  was  a  Bntish  consal  tbn»- 
were  not  forbidden  by  the  combined  effect  of  sectioai 
124  and  140  of  tho  Merchant  Shipping  Ac*, 
We  assumed  that  tht-y  .\  i  re  not  foiViidden  by  an? 
other  statute,  as  none  was  called  to  oar  attenti^ 
Our  former  judgoisnb  Was  given  immediafealy  «a  A* 
oonolttsiunof  the  argument*  as  tbe case  than  appsv^^  ^ 
quite  dear.  I  have  now  foUy  reeoorfdered  the  «hix-'  . 
matter,  and  I  am  confirmed  in  the  view  I  took  ■x. 
the  former  occa»i<ju  as  to  the  effect  uf  the  secooc* 
which  we  then  had  under  consideration.    I  still  thck 
the  effect  of  those  seotions  is  olsar,  and  I  think 
nnneossaary  to  rspeat  what  I  then  said.  I  haw  sk* 
come  to  the  conclusion,  though  with  consideTi* 
doubt,  that  the  sections  to  which  we  have  sini*  i'-.i 
referred  do  not  atTect  the  matter,  and  that  our  i^TO^ 
decision  was  oorreot.   I  will  deal  fir«t  with  ti>e  <*i 
statoto  8  Geo.  1»  a.  94»  wbiah  was  "  an  Act  for  tbi 
more  effectual  suppressing  of  pizaoy."   I  think  ti' 
7th  section  of  that  stotota  is  oertainly  nurepetlri. 
It  is  printed  in  tbn  miisd  ediUflin  of  the  Unfiw.  tin 
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rest  of  the  Act  being  omitted.    lu  the  Law  Reports 
Index  of  Btatotee  Kepealed  the  other  seotionB  wre 
•hown  to  be  repealed,  but  this  not.   It  ia  also 
jrafwred  to  as  existing  ia  aoMt  of  th»  sditions  of 
AhhfM  on  flbippiug,  down  to  dto  fllsvMiCb,  though  it 
has  been  dropped  out  in  the  two  laat  editions, 
iipparently  bec&uRo  it  is  (  oiuiidercd  ioper^eded  rather 
than  re]>eale<l.    Tlie  words  of  tho  7th  Bection  of  that 
Act  are  as  follows  :  "  And  for  preventioa  of  seamen 
or  marinera  deserting  tmcdumt  ili|pt  or  TCsads 
•broad  in  tha  plniitatJotwL  or  In  «ny  o^«r  parti 
beyond  tha  seas,  wUeh  ii  (he  dUef  oocMwion  of  uishr 
turning  pirates,  and  of  groat  detriinout  to  trade  and 
navigiitioji,  and  is  chiefly  occasioned  by  the  owner  or 
ownerf-  i  f  hliips  or  vesselB  paying  wages  to  the  "teamen 
or  niarinero  wheu  abroad;  he  it  enacted  by  the 
Authority  aforesaid,  that  no  master  or  owner  of  any 
■agchaat  ship  or  vessel,  shall  pay  or  advaooe,  or 
oanaa  to  be  paid  or  advaaoed,  to  any  seaman  or 
mariner  during  the  time  he  shall  be  in  parts  beyond 
the  seas,  any  money  or  effects  npon  account  of  wages, 
excet'ding  one  moiety  of   the  wages  which  shall 
be   due  at  the  time  of  such  payment,  until  such 
ship  or  vessel  fhall  return  to  Qreat  Britain  or  Ireland, 
or  the  plantations,  or  to  some  other  of  His  Majesty's 
dominions  whereto  they  belong,  and  from  whence 
they  were  first  fitted  oot;  and  if  any  such  master  or 
owner  of  such  merebant  ship  or  vessel  shall  pay 
or  advance,  or  cause  to   be  paid  or  advance<l, 
any  wages  to  any  seaman  or  mariner  alx)ve  the  said 
nioiety,  Kvich  must^-r  or  owner  i-hsdl  forfeit  and  pay 
double  the  money  he  shall  so  pay  or  advance  to  be 
recovered  in  the  High  Court  of  Admiralty,  by  any 
p«non  who  shall  fiist  disoorer  and  inform  of  the  same/' 
Now  I  Ihanh,  reading  tihis  as  »  whole  and  noting  that 
the  object  i«  to  prevent  desertion,  that  it   !  > not 
ap>piy  to  the  terms  of  the  engsgenient  of  seamen 
abroad.    It  applies  to  teamen  aln-ady  on  the  Rhip  on 
its  touching  at  the  foreign  port,  and  it  forbids  pay- 
ment to  them  there  of  more  than  half  of  the  money 
whidi  has  thm  heecuna  doe  to  them  in  rospeot  of  tibia 
outward  voyage  and  the  adTaadog  to  them  of  any 

fsiture  wages,  with  the  object  of  giviug  them  Rub- 
litttiitial  induct  iiient  to  remain  on  the  ship  for  the 
bomeward  voyage.  I  do  not  thii  k  tl.ui  this  enact- 
ment preveuttd  a  master  from  eiigagnig  a,  man  in  a 
foreign  port,  on  the  terms  that  he  should  be  paid  so 
much  money  down  on  joining  the  ship  and  the 
balaaoe  at  tilie  end  of  the  voyage.  That  might  be 
the  only  means  of  raplaciDg  deserters,  and  it  could  not 
increase  pirates.  Bmt  if  this  view  be  wrong,  I  think 
the  only  consequence  of  a  breach  of  the  enactment 
would  be  that  an  infonuer  might  sue  in  the  Admiralty 
Court.  The  case  would  probably  come  within  the  rule 
that  where  an  enactment  and  a  penalty  for  breach  of  it 
mn  oontained  in  the  same  clause,  the  penal^  ia  the 
only  camady  for  tha  bceaoh  i  bntin  any  oase  it  aaems 
to  me  that  it  woold  be  impoiiible  for  a  seamaa  who 
had  been  paid  in  a  fjreign  port  a  snm  in  psce^s  of  the 
moiety  allowed  by  thiH  enactment  to  sue  successfully 
on  his  return  to  this  country  for  his  whole  wages. 
Thai  would  make  the  master  forfeit  the  sum  )>aia  to 
the  aaaman  as  well  as  forfeiting  double  the  sum  to  the 
iafoinnar,  or  treble  the  ram  altogether.  I  think, 
therefore,  that  this  eaoMstmoit  does  not  forbid  an 
ftdvanc<'  t<>  a  Neaman  engaged  abroad,  atid,  further, 
that  if  it  did,  it  would  not  enable  a  seaman  to  recover 
the  sum  advanced  again  us  unpaid  w.ages,  but  would 
merely  enable  him  or  any  other  infonuer  to  recover 
double  the  money  m  •  penal  sum  in  the  Admind^ 
Court. 

Next,  to  deal  with  the  169rd  section  ol  the 

Merchant  Shipping  Act,  1894.  This  is  as  follows : 
TQis  lordship  then  read  the  section,  and  proceeded :] 
It  la  oontenaed  that  sab-seotaoas  [b)  and  (c)  of  this 


section  in  effect  make  advance  notes  void  &.%  against 
the  seamaa,  aad  farther  that,  even  if  that  is  not  ao  in 
all  cases,  at  a]l  events  the  transaction  described  in  this 
special  case  was  invalid.   It  is  convenient  to  consider 
first  the  general  qaestion,  and  then  see  how  far  the 
present  case  differs  from  the  c^ilni  i-ry  ntio.  Advances 
and  advance  notes  have  been  known  for  many  years 
and  have  be<>n  for  many  years  the  subject  of  legisla- 
tion.   They  have  been  d^t  with  in  a  separate  part 
of  this  very  statute,  and  it  is  unlikely  that  it  could 
have  been  hatanded  to  altar  the  efiEeot  of  that  part  of 
the  statato  by  tide  aaotibn  ooorfng  in  a  later  part  aad 
not  mentioning  advances.    Rub-section  2  saves  allot- 
ments under  the  Act  from  the  ojieration  of  tho  section, 
and  it  was  aSOSlBary  to  do  so  as  they  are  clearly 
aaaignments.     If  advance  uote-s  were   within  the 
section  one  would  expoct  that  the  advance  notes 
authorised  by  seotkm  HO,  snh-seotioa  1,  woold  be 
excepted,  but  fhey  are  not.  Now  it  seems  elear  that 
nnles'!  section  HO  does  so  there  ia  no  section  of  this 
Act,  nor  any  other  Act  (other  than  that  of  Geo.  1, 
with  which  I  have  dealt)  whi.  L  in  Hiiy  way  forbids  a 
contract  by  a  master  with  a  seauiau  whom  he  engages 
abroad  to  pay  that  seaman  a  sum  on  account  of  his 
wages  immediately  on  his  joining  the  ship.  Section 
163  flOttUL  only  tonch  payments  not  to  tne  seaman, 
but  to  some  one  on  his  behalf  and  by  his  order,  and 
then  only  if  the  transaction  were  an  assignment  by 
the  seaman  of  tho  wages  b'  fon'  t!u  y  lia  l  accrued 
due,  or  an  authority  to  receiTe  wagts,    Xow  advance 
notes  really  are  not  mere  assignments.    The  master 
generally  makus  himself  liable  conditionally  to  a 
third  party,  the  holder  of  the  note.    It  is  true  that  it 
has  been  hind  in  The  Cardiff  Baardiita  Matter^  Auo- 
ciation      Chry  ^  Sons,  9  Times  L.  S.  388,  that 
advance  notes  promising  to  pay  the  seaman  "  or 
order,"  ere  not  nef?otiable  instruments  because  they 
are  conditional.    lh\t  they  may  be  so  framed  as  t  i  be 
payable  directly  to  the  tliird  person  either  by  aumo 
or  on  his  fulfilling  a  condition :  see  McKuui-  v. 
/(WMon,  6  W.  B.  668,  d  C.  B.  N.  S.  at  p.  228.  I 
thfailt  ^at  advanoe  notes  dgned  by  tha  master  in  aay 
of  11:1^  i:°i<al  forms  cannot  be  considered  merely  as 
assigumeuta  by   the    seaman.    There   is  another 
ground  on  which  they  might  be  considered  as  not 
coming  within  section  103.    Section  163  relates, 
according  to  its  hesdtog,  to  "  wsges  due  or  accruing 
dne."    Now  weges  cannot  strictly  be  considered 
to  be    aoonung  "  unto  the  service  has  commenced. 
Consequently  a  simi  contracted  to  be  paid  when  the 
seaman  ships  on  board,  and  conditionally  upon  his  so 
sliip|,iiug,  cannot  in  etrictneas  be  said  to  be  a  sum 
which  before  he  ships  is  "  ac^cruing,"  notwithstanding 
that  if  it  becomes  payable  it  is  to  be  taken  into 
aocoottt  as  part  of  his  wages.   This  is  perhaps  some- 
what fine,  but  to  hold  that  lection  163  is  oonflned  to 
deaUngs  with  wages  after  Hie  isrvioa  haa  wmunanoed 
brings  about  a  reralt  whioh  aooords  irfth  what  appears 
to  be  the  scbetne  of  t}i    A  t,  and  leaves  advances  and 
agreements  as  to  advances  made  before  tlie  coni- 
meneement  of  the  service  tn  be  governed  by  the 
earlier  sections  of  the  Aot.   On  the  whole  I  come  to 
the  conclusion  that  advanea  aofees  signed  by  the 
master  aad  ia  aa  osdanry  f ona  art  not  struck  at  hy 
section  183,  and  that  onr  dedrioa  in  RUehifw.  Lanm 
was     rr.-rt.    Before  dealing  with  the  facts  of  tho 
present  ca«o  tJiiirc  ia  another  point  to  be  noted  in 
reference  to  suction  Hi3.     It  does  not  contain  the 
words  which  are  in  section  HO,  that  money  paid 
under  the  document*  Mfosed  to  shall  not  badadnetld 
from  the  seaman's  wagw,  and  that  a  paraoa  pa^s 
shdl  have  no  tight  of  aetton  or  set-off  against  w 
seaii'^Ti. 

1  think,  therefore,  that  a  payment  made  under  an 
asHgaaMBt  bafbre  it  ii  avoidedt  or  a  power  of  atfeonuy 
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or  ftttthority  ImIqim  it  it  nroksd*  nunt  be  good. 
Tiika  aub-Moliain  (e)u  to  po««n  of  atteraofiiot  mbig 

irrpvorablf.  This  would  seem  to  mean  that  they 
shnuld  not  be  irrevocable  by  reason  of  the  party  in 
whose  favour  they  have  been  giTeu  having  an  interest 
in  the  money,  but  not  that  they  should  be  revocable 
•fler  payment  bad  been  made  under  them.  In  the 
aamo  wsy  I  think  tiiat  assignments  under  sub-seotaon 
(b)  which  ar«  declared  not  binding  on  the  seaman 
niuHt  be  voidable  only  and  not  void,  and  <  oi  s^njuf^i.tly 
could  not  be  avoided  alter  th^  had  been  act^d  ou. 
This  latter  paint  might,  perhspii  oedonbtf  ol,  inasmnch 
•a  the  nuwter  P^jpng^  miiet  neoeMwily  heve  notice  of 
llie  ittvalidity  if  it  exiiti,     it  is  oreeted,  if  at  all,  by 

the  etatutr. 

Now,  to  deal  with  the  facts  of  the  present  case. 
The  case  first  states  it  was  one  of  the  terms  of  the 
engagement  ci  the  respondent  by  the  appellant  that 
ha  dionld  leeeiTo  «n  Mveooe  of  forty  dollars.  At 
common  law  smch  a  contract  would  of  course  be 
good,  and  I  have  failed  to  find  any  statute  forbid- 
ding it,  Tlio  cnso  then  states  that  thereuj>on  a 
document  set  out  in  the  case  was  made  out.  It  is 
dated  the  llth  of  April,  1898,  and  it  purports  to 
•tate  that  the  zeqwooent  admitted  having  shipped. 
Probably,  however,  he  had  not  done  so,  as  it  appears 
Uom  the  next  paragraph  that  he  did  not  get  bis 
outht  until  after  siguiug.  The  document  is  not 
signed  by  the  appellant.  The  facts  are  not  at  all 
dearlj  itated,  mm  the  dooamcnte  en  not  ea^  to 
oonitroeb  Tba  doenmente,  however,  w1iel2ter  an 
assignment  or  not,  and  wbethrr  an  assignment  ot 
wages  made  before  they  had  accnied  due,  appear 
certttiuly  to  amount  to  im  authority  to  rt'ceive  the 
money.  The  casn  states  in  tb<)  early  part  that  there 
was  no  evidenoe  of  payment,  but  Mr.  Horridge  for 
the  appellant  contended  that  later  on  in  the  case  the 
magistrates  bad  assumed  the  payment,  and  had 
decided  the  case  ou  tin-  iM;iption  that  the  forty 
dollars  bad  been  p4ud  to  il' rmau  ;  and  although  Mr. 
Johnson  at  first  contended  the  contrary,  upon  our 
pri^MMing  to  send  back  the  oaee  to  the  magistrates  to 
deer  np  this  i)oint,  he  elected  to  argue  the  Oaie  npon 
the  footing  that  die  money  had  been  paid  to  Herman. 
That  being  so,  it  seems  to  me  that  the  forty  dollars 
which  by  a  valid  contract  between  the  respondent 
Mid  the  appellant  was  to  be  paid  to  the  respondent, 
was  fjdd  to  Herman  by  the  respondent^  actual 
authority.  It  is  state<l  that  the  respondent  made  no 
objection  and  there  is  nothing  to  indicate  that  he  did 
80  until  loug  after  it  was  paid,  if  it  ever  was  paid. 
Under  these  ciroumstances  it  seems  to  have  been  a 
valid  part  payment  of  his  wages,  and  fluni*  nottnng 
in  the  statntee  empowering  him  to  nooter  it  over 
again  If  we  were  to  assume  that  the  money  was 
not  paid,  [jii*  that  the  ajjpellant  was  merely  relying 
ou  a  BUpp<;>gRd  liability  to  Herman,  I  should  have 
great  doubt  on  the  case.  I  do  not  think  the  facts 
stated  in  the  ease  show  a  liohili^  of  the  appellant  to 
Herman.  The  appellant  not  having  signed  the 
di'C'uiueut  was  not  iiiri'  ■♦ly  pledged  by  it  to  pay.  It 
is  doubtful  whether  it  is  an  assignment,  aud,  if  an 
assignment,  whether  it  is  an  assignment  of  a  debt 
already  doe,  or  of  accruing  wages  which  had  not  at 
the  time  actually  accrued.  If  it  had  not  been  agreed 
that  wo  should  decide  the  case  on  the  assumption 
that  the  money  had  been  paid,  I  should  think  it 
necessar}'  to  reuiit  the  c)i-"  r  i  the  magistrates  to  liud 
further  facta.  As  it  is  I  thiuk  the  appellant  was 
emtitlod  to  deduct  the  whole  sum  paid  and  that  judg- 
ment aboold  be  given  for  the  apneUant.  Ine 
uiiwen  to  the  three  questions  put  in  rae  case  sbonid 
be — first,  the  magistrates  were  not  right  in  allowing 
a  deduction  of  one  month  only;  secondly,  section  163 
doeiiiot|HMliifaiftad»aBMentBll;  tUxd^*  then  ie  no 


limit  to  advances  made  abroad,  aud  in  this  case  on  tits 
foots  agreed  the  pajrment  was  by  the  respondaalfli 

authority  and  waa  binding  on  him.  Our  jodgBCil. 
therefore,  is  that  the  appellant  is  entitled  to  dedneti 
further  sum  of  £t  "is.  li'  l.  b^yrnnl  the  de-iuctioQ 
allowed  by  the  magistrates,  aud  the  respoodoU  mut 
pftyHw  ooeli. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Walkfitt  fion,^ 
for  Botterell,  Bochc^  de  Temperley,  mi 
Tyne. 

Solicitors  for  the 
for  &.  JackSp 


it,  PiBtttiMm  4  Brmr, 


0Otttt  of  flypcai. 


^1 
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From  O.  B.  Div. 
(LiuOley,  M.B.  and  A. 
Smith  end  Bomer,  L.  JJ. 

Prescott  t>,  Lbb.  (a.) 

Eledim  lata  —  Begistraiivn  —  I  'arliament  —  Nctict  «</ 
tifeeUon — Place  of  abode  of  uhjedar  —  Miiiakt— 
Amndmmt — I^Uamaatmni  and  Mmueifal  Etgif 
iraium  Ad,  1678  (41  4  ^  Vk*.  e.  96).a.  seft- 
fedion  2— iltyMrafjdii  Order,  1895,  Sekei.  III^ 
J'orin  I. 

Tn  signing  a  moHee  of  ol^cetitm  to  •  mnu  hetui 

retained  un  the  occupiers*  list  >f  v^tfTS  in  a  borom^k, 
the  wbjecior,  inaiead  of  Uaiing  hii  yilace  of  abode,  om 
required  bg  the  Begittration  Ordrr,  18f*.>,  <]<:i^  the 
addrest  of  a  xhtip  within  the  borough,  tt  'd'  '*  tc-.u  Lii 
quulifyii<ij  iirnijerig,  ffis  nlace  of  abode  ttti*  mitude  iht 
borough^  and  he  thought  ne  omgkt  to  gim  ki*  addnm 
within  the  borough  and  not  an  tMrtm  omUidt  A.  iff 
one  WHS  in  tiny  wag  ajf>de>i  hy  the  inistake. 

Ilehi,  that  the  revising  barrister  luid  power  k>  amtwl 
I  the  mistake. 

Judgment  </  (Ae  Qnemi'a  Bendi  Utridtm  (ents, 

p.  139)  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court  en 
a  «aee  etated  hj  a  levinng  beRiater,  aaitt  p.  139. 

At  s  ooort  neld  for  the  levisioB  of  1^  Hi^  of 

voters  for  the  Parliamentivry  brtr^TTgh  of  the  Stnrd 
an  objftotion  was  made  to  liie  name  of  Thouuja 
Prescott  beiug  retained  on  Division  I.  of  the  oc^ujHtn' 
list  of  voters  for  the  parish  of  St.  Martin-iQ>the- 
Fields. 

The  notice  of  objection  given  to  TbomM  Pienott 
was  signed  a«  follows:  "Francis  C.  Hnnt,  of  IW. 
Drury-lane,  on  Division  I.  of  the  c  oui  i»  rs'  U?t  oi 
ParUameat&ry  electors  aud  county  electors  fc<r  the 
parish  of  St  Martin-in-the-Ficlds."  The  objsetor't 
true  place  of  abode  was  60,  Neiaon-road,  WimUedaa. 
and  not  106,  Dmry-lene.  The  addreee  106,  Drarr- 
lane  was  inserted  by  a  mistake  on  the  part  of  *.bt 
objector,  who  thought  that  ho  ought  to  give  hii 
a<ldres8  within  the  borough  and  not  an  adJresa  outsiis 
the  borough.  The  addiiss  106,  Dniry-iaDe  wai  the 
objector's  qualifying  property  in  the  borough,  and 
was  a  shop  in  which  the  objector  could  !>•  found  the 
greater  pwi  of  every  week-day.  The  objector's  place  of 
abode  was  8tate<i  in  the  second  column  in  th«  ovt^.-^**.-*' 
list  as  50,  Nelson-road,  Wimbledon.  Neither  th«  tatd 
Thomas  Prescott  nor  anyone  else  was  affected  in  any 
way  by  the  inooneot  stefeement  of  the  objeotoc'e  pieei 
of  abode. 


(a.)  Keported  by  F.  Q.  Rocxbb,  Esq.,  Barrister-at- 

Jmw. 
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The  revisiji  g  barrister  amended  theobjection by  adding 
the  words,  "and  of  SO,  Ndwn-road,  Wimbledoo"; 
and,  the  grounds  of  objeofeion  liAving  been  provod  to 
be  good,  be  strook  the  name  of  ThomM  Praaoott  off 

the  list. 

Prf"  otf  1  i)  <y  desirous  of  apj  t  ii'ing,  the  revuing 
I  Krister  stated  this  ca&e  for  the  opiuioa  of  the  court, 
the  question  being  whether,  in  the  drcomstances  of 
I  the  oaiB,  the  reviidng  baniater  had  powor  to  auMod 
the  ncriioe  of  objection. 

Section  28,  sub-section  2,  of  the  Parliamentary  and 
Municipal  Kegistration  Act,  1678,  enaots  that  a 
revimng  barrister  "  may  correct  any  "I'fl^W  whadh  is 
provad  to  him  to  have  he«a  vacla  to  aof  olami  or 
nolioa  of  objedton.*' 

By  the  Registration  Ordi)r  of  the  2oth  of  March, 
1893,  made  by  the  Queen  in  Council  under  the  pro- 
visions of  section  76,  sub-section  7,  of  the  Ixical 
Oovemment  Act,  1888,  certain  form*  relating  to  the 
registration  of  electors  are  presoribed.  Form  (I.) 
No.  2  in  Schedule  III.  to  that  ordrr  is  the  form  of 
notice  of  objection  to  the  party  objected  to  ;  and  it 
ends  thus:  "(Sign  1)  \.  B.,  of  (place  of  abode)  ou 
the  lists  of  Parliinentarj'  electors  and  ooonty  electors 
for  the  parish  of  ." 

Tha  IHviaioiuil  Ciourt  (Lord  Bussell  of  Killowen, 
OJT.,  and  Lawnmoe,  J.,  Wills.  J.,  dissenting)  held 
that  the  revising  barnHti  r  ]  ou^^r  to  mako  tiM 
amoidiuent,  and  dismiaaed  the  app«al. 

The  appellant  appealed  to  fha  QOiirt  of  AppaaL 

Daldy,  for  the  appellant. 

Lairfe^f,  for  the  respondent. 

LiNDLEY,  M.li  — I  have  no  doubt  that  the  revising 
barrister  had  j)Ower  to  mako  this  amendment.  The 
section  applicable  to  the  case  is  section  28  (2)  of  the 
Parliamentary  and  Mnnioilial  Bagittcotioik  Act,  1878, 
which  it  «•  toUows:  "Ha may  oomet  any  mistake 
wMeh  is  proved  to  him  to  faave  been  made  in  any 
claim  or  notice  of  il  ".  tion."  The  revising  barrister 
has  found  that  Thomaa  Preeoott  was  a  claimant  for  a 
vote,  but  that  he  was  not  entitled  to  a  vote,  and  that 
tharef ore  the  objeotion  whidi  waa  made  to  hi«  olaim 
was  a  good  objection.  Bnt  in  the  form  of  objection 
the  objector,  nfter  his  signature,  put,  not  bis  place  of 
rtbode,  as  prescribed  by  the  registration  order,  but  his 
place  of  business,  whiulj  was  his  qualifying  property 
within  the  borough.  No  one  was  misled  by  this 
mistake,  nor  was  titere  any  deception.  The  Tevising 
barrister,  in  the  exercise  of  his  discretion,  amended 
the  mistake.  The  question  is,  had  he  jnower  to  do 
no  ■'  Thr  Divi'^irnjivl  Court  held  tin*  h*'  had,  but 
Wills,  J.,  diB8«ntM.  I  think  the  judgment  of  the 
majority  of  the  court  was  right,  and  I  oannofc  agree 
with  the  indgmesit  of  Wilb,  J.  In  my  c^Mnion  we 
OQglit  to  be  slow  to  say  that  a  revising  barrister 
cannot  in  the  exercise  of  his  discretion  make 
any  amendment,  unless  we  are  satished  that 
he  has  no  power  to  make  such  an  amoodment.  Two 
f  sea  were  oited  before  v*  for  the  pnrpoee  of  ahowing 
that  the  Ttnimag  harritter  had  no  power  to  make  the 
amendment  which  he  did  make  in  this  case — v!/.., 
Bridget  v,  MilUr,  30  W.  R.  rMf,  20  Q.  B.  D.  2H7,  and 
Smithy.  Chandhr,  .tT  W.  K.  :W>\,  22  U.  B.  D.  208- 
Bnt  in  my  opimou  those  cases  do  not  sopport  that 
contention.  In  Bridge*  v.  Miller  the  Qonrt  neld  that 
tbn  reviling  banitt«'  bad  no  power  to  amend  a  bad 
objection  so  as  to  make  it  a  good  one,  which  •leems 
an  intelligible  decision.  Sr/,,r'j  v.  ''hivoUf-r  v.-  i-  a 
case  of  a  notice  of  claim,  and  the  uotioe  was  dearly 
bad,  inaamoch  as  the  declaration  of  the  attesting 
witaoH  waa  not  dated.  Tbe  ratio  deekUntU  of  that 
caae  waa  that  a  torn  w«s  vmA  which  omitted  a 

material  part  of  the  pr  -  ril  1  form.  Tn  the  present 
case  tbe  objection  itaelf  was  a  good  objection,  and 


there  was  only  a  mistake  iu  the  address  of  the 
objector.  In  such  a  case  the  revising  barriaterijii 
my  orinimi,  clearly  has  i>ower  to  amend.  Tht 
appeal  most  therefore  be  dismis-stHl . 

A.  It.  Smith,  L.J. — ^The  Act  says  the  revising 
barrister  may  ooneot  $tuf  miitaiha  la  a  olaim  or  notice 
of  objection.  I  cannot  see  how  we  can  cut  that 
down  and  ray  that  be  can  only  oorreot  eomn  mistakee. 
TS'IIIh,  J.,   '■ni'l  tliis  not  fi  nii-stulvr,  l:ic(:ii>i?.e  thn 

objector  did  what  ho  did  on  purpose.  U  seems  to  me 
that  bo  did  make  a  mistake  and  that  he  did  not  do  it 
anpiOpOMk  He  though  that  after  tho  word  "of" 
he  onnt  to  put  hn  place  of  borinem,  whidi  waa  hia 
qaali^ng  property  Tvnthin  the  borough.  In  my 
opinion  uiis  case  comes  within  the  purview  of  the 
seeBonallowiiigtho  amend— nt  oi  aiatofcefc 

EoMKB,  L.J.,  oonoimod. 

Appeal  diemhsed, 

SolicitorB  for  the  appellaut,  Ayrton,  Bitcoe,  Jb 
Barclay, 

Solidton  for  fha  mapoodeut,  TrovMtck  A  Co* 


/a  fe  Tamnw  of  Holub*  Hosfixal  akd  HAOini'B 
Cosnuor.  (a.) 

Vnidnr  and  piirrhouer — Specific  performance — Orantio 
uAe»  aubftU  io  a  ftnviw  /or  re-ffi<ry  Ut  tk»  heirs  of 
grantor—Ommion  taw  eendUim  tuitequmt— Shifting 

lutr- — Ruleagaimt  pfrpHuiliea  in  reference  to  a  comvion 
law  condition — Application  of  the  principles  of  the 
coaMMn&MV. 

A  pruvho  that  lands  shall  rfi'rrt  to  the  right  heirs 
of  the  grantor  for  amdiUoa  brcken,  following  on  a  grant 
to  uses,  i$  a  eommoa  ku»  cemKMon  gubaejueni,  and  not  a 
shifting 

The  tvie  ttgaifta  perpetuiHt$  appiim  to  a  «ammm  iaw 

eoti'litioii  for  re-entri/. 

A  iitk  which  fur  its  mlidity  depended  on  the  applica- 
tioti  of  the  rule  against  j'rr}>dttitirii  to  a  commo7i  law 
condition  for  re-entry  was  not  forced  on  a  purchcuer,  the 
point  not  formerly  having  been  the  subject  of  a  judicial 
de'- i'{<  n ,  and  tktrt  briti§  danger  tf  likiffttiUm* 

kSummons. 

This  was  a  vendor  and  purchaser  summons  on  tto 
part  of  Mr.  Ernest  Hagno,  of  Cartle  Djka^  near 

Sheffield,  the  purchaser  of  the  hereditamMits  the 
subject-m.'itt.  r  uf  ti|>pHcation. 

The  vendors  wer<  th^  truateee  of  a  charity  known 
as  HoUV  BMliital. 

The  f— aakad  for  a  declaration  that  a  good 
title  had  not  been  abown  to  the  hereditamento 

i  nr.'racted  to  be  sold. 

The  facts  of  the  rAse  were  as  follows:  liy  au 
agreement  dated  the  3rd  of  October,  l^iHH,  a  cuutruct 
was  entered  into  by  an  agent  acting  on  behalf  of  a 
majority  of  the  Uaatwa  of  Hollis'  Hospital  to  sell  to 
the  said  E.  Hague  certain  freehold  property  sitoato 
atOasUe  Dyke,  near  Sheffield,  containing  25a.  Ir.  17p. 
for  £5.7.ji>. 

Matters  bad  proceeded  so  far  that  the  purchaser 
was  willingtoaocept  the  titie  and  the  draft  conveyanea 
had  bean  approved  by  the  tmstena'  solicitor,  when  a 

(a.)  EepoitedbyJ.  AnTrrrH  Ptugb,  Esq..  Baniater- 

at-L>aw. 
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letter  dated  the  Itith  d«y  of  NoTeiuber,  \s<js,  was 
received  by  the  purchAaer's  solioitorfl,  written  by  a  Mr. 
W.  H.  ijfttlioinyr  one  of  the  tnuteea  who  had  not 
oanoumd  in  toe  tut*,  to  tlie  dlbat  Hiat  m  the 

heir-at-law  of  one  Thomas  TTollis,  sen.  (and  also 
of  John  Hollis),  ho  thought  it  his  duty  to  iutiiuate 
to  thcui  that  ho  was  no  party  to  the  sale  of 
the  property  aud  to  call  their  attention  to  a 
oIm86  fa  the  title  deeda  as  to  the  property 
revextiog  to  the  heir-at-law  in  case  of  its  being 
devoted  to  any  other  purpose  than  that  intended  by 
the  srltior.  This  letter  led  to  the  jtresent  proceedinga. 
Tb(4  history  and  title  of  the  property  was  aa  follows  : 
By  indent >ue!<  of  lease  aud  release  bearing  date  the 
26tb  and  27Ui  of  Aogmt,  1703.  Tbomaa  HoIUk  (father 
of  Thomas  Hollb,  mb.),  with  the  intent  to  found 
suitable  habitations  for  sixteen  poor  ]>ernoni  to  be 
selfcted  from  the  jK)or  nf  .Sheffield,  conveyed  certain 
hererlitamenta  in  ShefKeld  then  converted  into  sixteen 
small  apartments  to  certain  persons  therein  niuned  as 
trustees  to  their  use  and  behoof  upon  the  tnwti  sod 
siibj(*ct  to  the  powers,  declarn*  inne,  end  ngicements 
therein  mentioned  nnd  exprce^t  i). 

]'y  an  indentiiri  t  iP.mgniiii  nt  dated  the  24th  of 
January,  1704,  Thomas  Hollia  (father  of  TliomasHolIis, 
sen. )  assigned  to  Thomas  Hulie,  ten.,  his  ezeontors, 
edministratonii  and  WMigns,  oertein  OoTemment 
termhiahle  aannitiee  emonntinp  to  £90  per  annum, 
and  by  deed-poll  dated  the  2<ith  of  January.  17(i|, 
tliH  itnid  Thomas  llolliti,  sen.,  declared  thtit  (ha  aame 
annuities  were  so  assigned  to  him  upon  trust  that  he 
sboold  pay  the  leme  towarda  ma'ntaininff  the  said 
almshoneee  and  for  several  other  purposes  m  the  said 
deed  iner.tionerf. 

By  a  writitii;  under  seal  dated  the  'Jlst  of  February, 
ITl  j.  aud  annexenl  to  tJie  said  deed  of  lissignment, 
Thomas  Uollia,  the  father,  revoked  several  payments 
in  that  deed  oontained.  endMt  hit  son,  ThomasjBEoUis, 
sen.,  at  liberty  to  continue  or  discontinue  them  m 
he,  his  executors  or  assigns,  should  think  fit  witlioul 
bein^'  accountable  to  auy  person,  and  after  the  death 
of  the  said  Thomas  Uollis,  the  father,  the  befure- 
nMOtioaed  annuiti'-A  were  turned  into  South  Sea 
amnilties  and  Houth  Sea  stock,  which  annuities  and 
tUxk  were  soM  by  Thomas  HolUs,  sen.,  for  £1,500. 

Thom-m  HnlHs,  s.-'n.,  for  the  angm.'ntation  of  the 
said  ebur.tiis  and  lor  the  bwtUir  settltmyut  tiiertx>f, 
added  to  tlie  Xi..)iiO  the  sum  of  I'GIO,  and  with  these 
two  sums  purchased  certain  hereditaments.  At  the 
date  of  the  next-mentioned  indenture  the  heredita- 
ments comprised  in  the  indenture  of  llo:',  had  become 
legally  vested  in  Thonuis  Hollis,  sen.,  Thomas  Hollis 
tlh'  youn^i'r,  and  other-*. 

By  au  iudtutureof  lease  dated  the  17th  of  May, 
1726,  and  made  between  Thomas  Hollis,  sen.,  and 
John  Wmiams,  the  said  Thomas  Hollis  bargained  aud 
sold  the  property  purchased  by  him,  including  the 
hereditaments  the  subject -nialt.  r  of  this  apjilication, 
to  J.  Williams  for  a  year  to  the  intent  that  the  said 
J.  Willianis  might  be  in  possession,  and  so  that  he 
might  be  enabled  to  accept  a  grant  aud  release  of  the 
reref  cbn  on  such  trusts  as  should  be  by  such  rdeaae 
expressed,  aud  the  iruHteeB  of  the  premises  comprised 
in  releasa  of  170^5  conveyed  their  lauds  by  a  similar 
indenture  of  the  sanit-  dit"  to  the  said  J.  Williams. 

By  an  indenture  of  release  bearing  date  the  18th  of 
May,  1726,  made  between  the  said  T.  Hollis,  sen., 
of  the  first  part,  the  ten  trustees  in  whom  the  l.mdH 
originally  given  to  the  charity  were  vest*  d,  the  sriid 
J.  Williams  of  (he  thitd  {i  irt,  iind  four  new  trn-,tees 
of  the  fourth  part,  the  said  hereditameuts  so 
purchased  as  aforesaid  were  granted  and  released  to 
Uie  said  J.  Wilhamti  to  have  and  to  hold  unto  the  said 
J.  WtUian^  has  hsin  and  assigns,  for  ever  to  the  use 
and  behoof  of  the  said  Thomas  HoUia,  sen.,  and 


t  he  other  old  and  new  trustees,  their  heirs  and  assigns 
for  ever,  nevertheless  upon  thasPVeral  and  ntpecdn 
trusts*  and  to  and  lor  the  aevKal  and  raspeeliie 
intents  and  purposes  thsremder  mentioned.  Has 

followed  the  trusts  with  regard  to  the  man^gesent 
aud  maintenance  of  the  charity,  and  aft«;rir»rii 
followed  the  following  pro>-i8o  upon  which  the 
question  at  issue  arose.  "  Provided  always,  and  it  ii 
hereby  agreed  and  dedlared  by  and  between  the  ttii 
partieH  to  these  presents,  that  if  at  any  time  hereafter 
the  premises  hereby  conveyed  or  any  part  thereof, 
or  the  rents,  issues,  and  protita  of  th-  iv.i^ 
or  of  any  part  thereof  shall  be  employed  or  c  nr.^rt^ 
to  or foranr  other  use  or  uses,  intents,  or  puq  i<->d 
than  as  are  heninhefora  mflnlioned  and  specified,  tkm 
and  from  thenoefortb  the  buildings,  land*,  sai 
premises  hereiidj f  fi  ri  i  onveyed  to  the  uses  and  opoo 
the  trusts  hereiub«'torf'  lueutjune-i  shall  revert  to  tb* 
right  heirs  of  the  said  Thomas  Hollis,  sen. ,  party  henrto, 
anything  herein  oontained  to  the  oontraury  thatsof 
any  wise  notwithstanding.'*  The  indsntofe  eontaiBad 

no  power  of  sale. 

Anthony  was  served  with  the  MinuuOns,  but  liis 
counsel  stated  at  the  bearing  that  be  dtdiMd  tS 
tak»»  part  in  the  argument. 

Farirell,  Q.C,  and  P.ristowr,  for  the  applicint.— 
A  i^'-i-jd  titlo  to  the  jtroperty  purchased  has  not  K'-a 
sh.>  vn.  The  efibct  of  the  release  of  the  Ibth  of  Mny, 
1TU«),  was  to  vest  the  boteditamenta  in  the  tnvt«a 
subject  to  a  oommon  1mm  eonditien  snbeequeut  of  rt- 
entry  in  fkvonr  of  the  heirs  of  ^omas  Mollis.  t«L, 
in  the  event  mentioned.  A  common  law  conditica 
subsequent  is  not  subject  to  the  rule  against 
perj^etuities.  [They  referred  to  ChsUis  on  th«  L»w 
of  £«al  Property  (2Qd  ed.}.  p^.  li-t-ljl.j  In  m 
ease,  having  recmrd  to  th*  Claim  act  vp  by  W.  E 
Anthony,  the  tiUe  is  too  doubtfol  to  belorasdea* 
purchaser. 

LaveUt  Q.C.,  and  Steuwt  Smith,  fof^tbe  Tsodan, 

the  trustees  other  than  W.  H.  Anthony.  In  the  ir%r 
place  we  contend  that  this  proviso  is  not  a  oo-uwjn 
law  eondition  subsequent  but  a  shifting  use.  Tb«r« 
is  under  the  conveyance  only  a  uiameutary  teiui 
given  to  the  grantee  WilliaOM,  and  tlie  proviso  cu 
<  idy  operate  to  transfer  the  use.  But  ii  so,  it  is 
sidiject  to  the  mie  ageintt  perpetuities,  and  w  ii 
void.  Further,  the  Lomlition  is  L-id  at  coni'-nLn  \a* 
as  it  was  not  always  readv  to  operate,  since  i:  coalri 
not  take  dbet  dniuig  the  ufetime  of  the  granlor. 

Leigh  CJbre,  for  W.  H.  Anthony. 

Famdl,  Q,0.t  in  reply.— This  ia  a  pMoer  oomttM 
law  eondition,  and  tiie  rslease  opemted  at  eaamoa 

law:  Co.  Litt.  271,  272a. 

firaitx,  J.  (after  stating  the  facts  of  the  case).— It 
is  oontended  on  behalf  the  pmehaser  that  a  goad 

title  cannot  be  made  by  reason  of  the  (.laa-^e  ia  tht 
deed  of  the  18th  of  May,  17-'i,  providiug  for  th* 
reverter  to  the  right  heirs  of  Thom»a  Hollis,  sen., 
ioMmuoh  as  the  sale  would  be  a  breach  of  tk* 
ooudition,  and  alternatively  that  the  fitle  shews  ■ 
not  one  which  ongbt  to  be  forced  on  a  p\ircha<fr. 

It  is  contended  ou  behalf  of  the  vendors — th^t  At 
trustees  other  than  W.  H.  Anthony— that  th-  con- 
dition is  void  as  tending  to  a  perpetuity,  and  that  tkat 
is  so  whether  tiie  elanse  in  queathm  M  eoustiesd  as 
operating  by  way  of  shifting  use,  as  they  aaj  it 
should  be,  or  by  way  of  condition  subsequent.  Th* 
etlVct  of  the  method  of  eonveyanc^  whii  h 
adopted  was  us  follows  .  The  iea^^f  for  a  y««r 
operated,  and  the  btu-gainee,  J.  Williams,  w 
in  possession  by  the  Statute  of  UsesL  ISie  isiasat 
operated  by  enlarging  the  estate  or  poassSMi  ef  fhl 
beigeiser  to  a  fee,  this  was  at  the  oommon  lav,  snllht 
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UM  beiDg  declared  iu  favour  of  ptrsons  other  than 
the  bargainee  the  statute  again  intervened  and 
annexed  cr  transferred  tbe  pomtiou  of  the  releasee 
to  the  use  tbe  trustees  to  whom  the  use  was 
dAolared,  sobiaok  to  the  proviso  :  see  Butler's  notes 
to  tlw  Ooke  npoo  Littleton,  272  («),  note  6  (2). 

I  thiok  that  this  cliniHe  is  in  terms  aud  furni  a  true 
expr«<>8  common  law  condition  »ubtfei|ueut.  being 
aptly  worded  and  being  in  favour  of  the  beirs  of 
ThotDMa  HoUis,  sen. :  tee  Sheppud'c  TooobstoiM, 
edition  hy  Preston,  p.  124. 

It  was  coni:e<l>-<I  r.  ar'-ufP'^ist  that  if  Ibis  clause 
ought  to  be  cuustrui'd  a  iiHiitatiou  or  as  creating 
i\  shifting  use  it  would  b<»  void  hh  iufringii'jj;  tbe  rul«> 
agsinbt  perpetoitiee,  and  it  was  argued  thut  tbe  clause 
ooigfat  to  be  oonitraed  as  one  intended  to  shift  the 
nw  whic!i  was  vested  by  virtue  of  tbe  release  in  tbe 
trostces.  upon  the  happening  of  the  ooutemplated 
>'Vont,  in  the  heirs  of  the  original  bargainer,  and  thnt 
It  waa  not  possible  for  it  to  operate  otherwise,  having 
M|^rd  to  tbe  fact  that  tbe  fstate  to  be  d«l«lltod  Wfts 
one  exiiting  only  by  virtue  of  tb«  stntatOi 

I  do  not  tlnnk  thkt  this  ari^nneat  cm  previdL  It 
is  laid  down  iu  terms  in   Hln-i-p.ird''?  Touchstonr. 
\'.    12U,  thai   a  condition   luuy  bti  annexed   to  a 
liuiitatiou  of  uBts,  and  thereby  the  same  (viz.,  tbe 
usee  or  estate*  arising  from  the  uses}  may  be  made 
void.    To  wbioh  statement  »  note  is  appsnded  by 
Mr:  Preston :  **  And  shall  be  executed  by  statute  '27 
Hen.  8,  so  that  the  douor  and  Lis  heirs  muy  tuke 
advantage  of  the  i:on<Htion  (Savile  77).    See  farther 
in  Vin.  Abr.,  Oouditiou  (N)."    Iu  Sirjmni  lituihall'a 
cuse,  Savile  70,  at  p.  77,  case  15.5,  "  Wm.  lludhall, 
ScBjeaot-ai-LMr,  being  outui  que  «•>  in  fee,  devised 
eertain  lands  before  the  Siatote  of  TTaes  by  his 
will  in  wrifinp  to  Charles  his  youuKer  son  and  thi- 
beirs  male  of  hii>  budy  with  remainder  to  John  hin 
eldest  sou  iu  fee,  with  this  cHjndition,  That  neither 
the  said  Cbariee  nor  an^  ol  his  beira  of  his  body 
•hoold  aliene  or  diwxmtuitiiB  a&Y  of  the  Mid  laoid*, 
but    only   to    the    jointure   of  bis    wife   for  the 
time    being    and    for    the    u»e  of  tbn   said  join- 
tures of  the  Haid  \\iv<  <  of  the  said  heirs  for  term  of 
Ule  of  the  »aid  wivcH ;  >aid  after  the  said  Wm.  Kunhall 
died  and  Charles  his  own  ion  mtered  and  after  the 
year  4  Ed.  (i  by  his  indenture  leased  the  land  to  the 
defendants  for  term  of  their  lives  roudering  the 
uncient  rent  to  him  Ida  heirs  and  a8si<j;ns.    Then  '1 
£U£.)  the  !iaid  Caarltitt  levied  a  line  to  uertuiu  p^tsous 
and  their  beirs  with  proclunations,  which  was  to  tbe 
nee  of  the  eaid  Obarke  and  Alioe  hie  wife  and  the 
heire  male  of  the  body  of  Alioe  by  him  begotten  and 
for  default  of  such  issue  to  the  use  of  tbe  heirs  of  the 
said  Charles  begotten,  and  for  default  of  such  issue  to 
the  use  of  the  right  heirs  of  tbe  said  Wm.  Budball 
the  father.    And  it  was  aveired  that  the  use  of  this 
fine  was  for  tbct  juinture  of  the  said  Alice  for  terra  of 
her  life.  And  thephiintifT,  as  heir  of  Serjeant  lludhall, 
entered  for  the  con<lition  broken.    And  in  tliin  ease 
three  doubts  aribin^  :  one.  if   it  was  condition  or 
limitation  of  estate  iu  use ;  another,  if  tlie  tjouditiou 
was  broken  ;  and  the  third,  if  tbe  heir  of  the  astni 
que  utt  should  take  advantage  of  condition  broken  by 
tbe  Statute  of  Uses.    And  it  ap})ear8  that  thie  Is  con-' 
ditioii,  Vieeause  condition  destroys    the    estate  and 
returns  the  laud  to  the  donor  and  bis  heirs;  and 
limitation  of  estate  is  when  the  first  estate  is  destroyed 
and  new  estate  limited  b^  way  of  remeinder  or  other- 
wife.   And  here  is  oonditioD,  beteuee  there  il  not  a 
new  estate  liniiffd  <iver,  but  the  estate  to  which  it  is 
annexed  is  destroyed.    And  then  arises  fur  uuusidera- 
tiou  if  the  cuuditiou  is  broken,  and  it  appears  that 
lease  for  Uvea  of  tbe  defendants,  reserving  the  andent 
nnt  being  nuide  according  to  the  Btatute,  ie  not  a  dis- 
oonttDuanoe.    For  tbe  itfttnte  bae  given  power  to 


make  such  estates,  that  they  are  legal,  and  legal 
estates  cannot  make  injurious  discontinuances. 
Therefor*]  the  condition  in  this  r^iect  is  not  broken, 
but  the  limitation  of  other  uses  by  which  other  heirs 
ace  inheritable  than  wen  at  flzet»  is  to  break  the 
condition.  For  the  limitation  of  nee  on  fine  In  epeOial 
tiiil  is  contrary  to  the  will  of  Serjeant  Rudhall  and 
the  limitation  of  the  fee  to  tbe  heirs  of  .Serjeant 
Budball  is  other  limitation  to  heirs  than  as  he 
bimedl  limite:  for  he  limits  the  fee  to  John 
BudbaU  hie  eraeit  eon,  and  hie  heire,  and  it 
might  be  th  t*  T.din  Tvudhall  and  hia  heirs  are 
heirs  of  the  bait  blood  to  the  direct  heirs  of  .S«rjeant 
liudliall,  whence  it  is  othi  r  inheritance  tha)i  as  was  iu 
the  first  limitation  which  is  breach  of  tbe  condition. 
And  as  to  the  taking  advantage  of  condition  annexed 
to  tbe  use,  it  appears  that  the  Statute  of  Uses  has 
given  this  advantage  when  the  uses  and  poss^sioa 
are  united,  that  the  heir  of  the  father  enter,  by  which 
it  spp*$ars  by  tbe  opinion  of  all  the  justioes  tdiat  the 
entry  was  allowable  and  the  plaint  shall  recover, 
and  it  ia  adjodged  that  his  entr^  wae  allowable  lor 
the  condition  wae  broken  by  hmitation  of  oee  in 
Hjx'cial  tail,  and  of  tbe  other  retnainder  in  fee  in  the 
hbirs  of  the  father ;  but  lea^ie  fur  life,  according  to 
the  statute,  is  uot  diiicontiuuaooe,  and  therefore  no 
breach  of  condition.  Aleo  this  entry  for  condition  is 
guaranteed  {?)  by  the  Statute  of  Ueee,  and  also  it  was 
agreed  that  this  was  condition  and  not  limitation." 
I  have  translated  the  report  out  of  the  Law  French, 
and  I  think  that  the  riwt<  (which  is  also  reported 
Moore  212  and  Leonard  2Ub)  is  an  authority  for 
the  statement  in  Sheppard's  Touchstone. 

The  wxt  queetioB  ii,  whether  or  not  the  oooditioii 
being  an  exprese  oouimon  law  oondition  inheeqnent  is 
void  fur  perpetuity.  I  have  not  been  referred  to  any 
ca^tt  deciding  the  question,  uor  have  I  since  the 
argument  after  a  considerable  search  been  able  to 
iiiul  any  authority  in  the  reports  enabling  me 
to  eay  that  the  point  has  ever  been  judiolalfy  de- 
cid«1 . 

For  the  expo.sition  of  our  very  couiplicatod  real 
pruperly  law  it  is  projHir,  iu  the  absenco  of  judicial 
authority,  to  resort  to  text^books  which  have  been 
recognized  by  die  oonxts  as  representing  tbe  views 
and  practice  of  conveyancers  of  repute.   Bxoept  in 
tbe  comparatively  recent  although  most  valuable 
book  of  tbe  lute  Mr.  Ghallis  (whuso  loss  we  all  regret), 
to  which  1  shall  hav«  to  n  fer  more  fully  later  ou,  1 
cannot  find  anj  definite  st  itemeut  of  opinions  adverse 
to  the  views  eoi^reaBed  by  Mr.  Sanders  and  by  Mr. 
Lewis  in  thdr  well-known  treatisse.  and  I  will  first 
refer  to  Sanders  en  T"^ses  and  Trusts  (5th  ed.),  vol.  1, 
at  pp.  206,  207,  and  also  at  p.  213.    ^His  lordHhip 
read  the  passages,  and  continued:]  I  iu^  in  l^<'Wis 
on  Perpetuity  the  opinion  of  tbe  learned  author 
expres-iied  in  clear  and  unambiguous  language:  sea 
Lewis  on  Perpetuity  (od.  1843),  at  pp.  6lo,  616.  [His 
lordship  read   tlio  yiaasage  which  concludes  "Any 
event,  constqucntly,  ascertained  to  be  t^TO  ri-mote  in 
reference  to  remaiudt^rs  and  executory  limitation,  will 
vitiate  a  common  law  condition  limited  to  arise  upon 
it."]   Amongst  quite  modem  text-writers  I  find  a 
similar  expression  of  opinion :  see  the  work  of  tbe 
leanu'd  .Vmerit  an  author  Mr.  Grsy,  who  has  written 
on  the  law  of  perpetuity,  at  p.  215,  where  he  stat<j4i 
his  views,  in  spite  of  the  fact  that  there  are  American 
aotboritiee  tending  the  other  way,  the  point  not 
having  been  taken  or  argned  in  snon  anthonties ;  end 
see  also  Marsdcn  on  Perjietuity.  at  p.  4. 

I  have  piirpcisrly  avoide  d  referring  to  certain  dicta 
in  recent  ca.si  ^  until  1  come  to  exaudne  Mr.  CIuiIIls's 
argument,  which  was  in  fact  the  basis  of  the  aiguntent 
put  forward  ou  the  part  of  the  purchaser  iu  the  pre- 
sent ease.  Tha*  argument  and  the  learned  author's 
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Is  Ri  Tbubtbbb  of  Hoixis'  Hospital  and  Haouk's  Contbaot. 


Hion  C^tnr. 


«KpnHloBof  opfanon  m  to  be  fouidaitpp.  174.175, 

176,  and  177  of  Ohallis  on  Beal  Property  (-'ud  od.) 

Mr.  Cballis  there  says  :  *'  The  quesUon  whether  a 
common  law  o<  tidittou  in  defeasance  of  an  estate  of 
freehold  is  within  the  rale  against  paqpstnitiet  in  the 
sense  tbnt  it  ii  void,  it  it  may  delMt  the  estate  nt  a 
time  mote  remote  than  in  allowed  by  the  rule,  may 
perhapn,  in  view  of  the  present  disposition  of  the 
ociurt^,  '.vhiuh  Itifir!;-  ;-trr)iigly  in  favour  (if  l!n.^  nile,  be 
a  quetttion  requiring  to  be  treated  with  some  degree 
of  caution.  Tbo  affirmative  reply  b  Open  to  tiie 
dqeotion  that  tbe  mles  relati^ic  to  oommon  law 
ooncBtioae  bad  been  aettled  for  some  oenturies  before 
thi-  rtilp  against  perpetuities  had  been  thought  of,  and 
that  there  is  not  only  no  case  to  be  found  in  the  old 
oommon  law  anthoritiee  of  any  dispositioB  to  apply 
what  may  be  called  a  '  time  test'  to  oonnnoB  Jaw 
eondiCione,  but  their  language  by  the  deenet  implMa- 
tion  asserts  the  absfii  <  of  any  such  rule.  *'  In  the 
old  common  law  authorities,  down  to  and  includ- 
ing Lord  Coke,  there  are  innumerable  reffrenceg 
to  oouditious  in  defeasance  of  a  freehold  expressed 
$impliciUr  without  any  bint  of  a  restriction 
within  an^  period  whatever,  and  not  only  do  such 
niBrencefl  invariably  assume  that  the  validity  of  such 
conditions  had  never  been  calltd  in  qi^.'Htii n  upon 
this  groood,  but  in  some  cases  they  affirm,  by  the 
clearest  implication,  that  the  benefit  of  a  condition  of 
re-eotnr  may  be  claimed  at «»  diatamoeof  time  by  the 
bein  of  the  grantor.  At  a  mibaeqiient  time  it  bemme 
necesaary  to  devise  a  novel  restriction  to  bo  iijliel  to 
no^el  forms  of  limiting,  or  otherwise  conferring  an 
estate  or  interest  unknown  to  the  oommon  law. 
Upon  what  jffiuoiple  can  it  he  said  that  UMemenenoe 
of  novel  matter  into  the  law  had  itmnltaneoaa^  in- 
troduced into  the  common  law  aT<cv,'  mln  of  construc- 
tion, made  applicable  to  matters  with  which  the 
common  law  was  familiar,  but  previously  unknown 
to  the  common  law.  The  preecription  upon  which 
the  oommon  law  depends  is  of  much  greater  antiquity 
than  the  reign  oi  Henry  8.  No  oonrt  except  the 
Hi^  Court  of  Parliament  has  any  jurisdiction  or 
authority  to  alter  the  common  law:  Co.  Lift.  II'' 
When  any  part  of  the  common  law  is  found  to  require 
amendment,  the  Legislature  alone  is  competent  to 
apply  the  remedy :  Ountiff*  Bnmeker,  a  Ch.  D.  383, 
at  p.  416,  26  W.  B.  Dig.  S39.  In  impoeing  the  mie 
against  perpetnitip??  iiyon  the  novel  limitations  and 
interests  to  which  Ly  universal  arknowledgmeat  it  ia 
applit  ;ii)le,  the  inferior  courts  did  not  alter  the  com- 
mon law,  but  merely  laid  down  certain  tenni  upon 
which  they  would  interpret  ontain  etatatea  in  rdation 
to  the  creation  of  legal  estates  and  npon  which  (hey 
would  ^ve  legal  effect  to  equitable  interests  of  a  certain 
typ'  Much  more  than  this  ia  needed  in  order  to 
brin^  matters  previously  settled  by  the  common  law 
withm  the  scope  of  the  new  rule."  [His  lordship 
eontinned  reading  to  the  end  ol  p.  177.  and  oon- 
tinned:] 

Pausing  at  the  introdur  t,  i  y  paragraphs,  T  do  not 
propose  to  embark  upon  a  consideratiou  of  the  origin 
or  development  of  the  rule  or  rules  against  per- 
petnitiee  about  which  there  hae  been,  and  will  oon- 
wie  to  be,  grave  diffsreno^e  of  opbiion  amonget  real 
property  lawyers.  I  find  a  clear  nnr^  ^v^•]I  recognized 
rule  certainly  ai)piicable  to  all  ortiuitiiy  methods  of 
disposition  in  vogue  since  the  fitatute  of  Uses ;  and 
what  I  have  t^>  do  is  to  see  whether  or  not  that  rule 
a|lplie8  to  prevent  the  effectuating  by  means  of  a 
common  law  condition  of  that  which  is  forbidden  by 
the  law  in  the  case  of  aU  other  methods  of  disposition 
of  pro^ii  r!\ , 

Mr.  Challis  is  right,  of  course,  when  be  says  that 
wheo  any  part  of  the  oommun  law  requires  amendment  I 
the  LegidiUtMe  alone  iioompetent  to  appl^themaedy.  1 


But  the  oonrta  have  first  to  find  what  is  the  ooohmmi 

law — that  i«,  the  principle  embodied  in  what  i*  silleA 
the  commou  law,  and  to  apply  it  to  new  and  evcr-Tmry- 
ing  states  of  facts  and  circumstances.  The  commou  1»« 
is  to  be  Bought  in  the  expositious  and  dedamtioni  o< 
it  in  tin  dedeione  of  the  oourts  and  in  Oe  mliegt 
of  lawyers.  New  statutes  and  the  course  of  aod^ 
development  give  rise  to  new  Mspectf^  aaA  oonditiacs 
which  have  to  bo  regarded  in  applying  th>'  -  11 1  na- 
ciples.  The  policy  of  the  law  against  the  cmtiou  gt 
peipetnitiea  was  certainly  asaert«d  at  a  very  mtlf 
dalBk  aa  waa  alao  the  polioj  of  disooontecMDaog 
reetninta  npon  afienatum.  1  may  give,  by  way  (rf 
illustration,  what  was  said  by  T/jrd  MacnsgbtoD  m 
the  case  of  Ni'rden/eit  v.  Maxim,  ikc,  Co.,{\'idi]  L  C 
.334,  pp.  564-3  :  "  In  the  ag«  of  Queen  Elitthetb  sS 
restraints  of  txade,  wliatever  tliey  were,  g«»enl  « 
partial,  were  thought  to  be  oontraiy  to  puUic  polity 

and  therefore  void:  Colgate  v.  Bachthr  Cr'  E!L', 
872.  In  time,  however,  it  was  found  taai  a  rain 
sij  ri^n  1  and  far-reaching  must  seriously  ict^-ri^- 
with  transactions  of  every-day  oocurrenoe.  Itadm 
could  hardly  venture  to  let  their  shops  oei  sf 
their  own  hands ;  the  porahaaer  of  a  boainest  eei 
at  the  mercy  of  the  seller ;  every  apprsntM 
wii'-,  M  iiijsMijle  'iviil.  S.I  t;ie  rule  w;i-i  r.-Lixei.  It 
was  relaxed  as  tar  as  the  exigencies  of  tr*de  f.r 
the  time  being  required,  gradually  and  not  withooi 
diiicttlty,  until  it  came  to  M  reoogmaed  that  alipertwi 
reatnints  might  be  good,  though  it  wna  thon^  thiK 
general  restraints  —  that  is,  restraints  of  ^ii*r» 
application  extending  throughout  the  kingdori:.  rfloit 
be  bad.  Why  was  the  relaxation  propoaed  t  j  thu- 
limited 't  Simply  because  nobody  imagined  m  thc» 
days  that  a  general  reatraint  could  be  reasonable,  sot 
because  there  was  any  inhmot  CT  eneutiBl  difinaff 
between  the  two  cases.'" 

"When  the  restntint  is  gtmerul,"  s.hj*  Iht: 
Macclesfield  in  Mitchel  v.  /iVy;r«^/ ^,  1  P.  VVms.  1'. 
"  not  to  exercise  a  trade  tl)roughout  the  kingdotn 
the  restraint  "must  be  void,  bring  o<  no  boMttt 
either  party  and  only  oppresrive,  as  eball  be  ihsR 
oy  iiu  l-Ly."  Later  on  he  gives  hi«  roastm  :  '  Whil 
does  It  signify,"  he  says,  "  to  a  Lradetuuiui  in  Locdx 
what  another  does  at  Newcastle ;  and  surely  it  waLii 
be  nnnaaooable  to  fix  »  cwtain  Iom  on  one  ade  wtk- 
out  any  bemfll  to  the  other.**  Any  deed.**  mf* 
Rest,  T..C.J.,  in  IIoruT  v.  li'j/vn?,  3  Biug.  Z2r2  *t 
32G,  "  by  which  a  person  binds  himself  not  to  t-ia;^^- » 
his  talents,  his  industry,  or  his  capital  in  acy  : 
iiniiartafciTig  iu  the  kingdom  would  be  void,  beeuff 
no  good  leaaon  can  be  imagined  for  any  psnm'i 
imposing  such  a  restraint  on  himsdf." 

Might  it  not  be  said  from  lAx.  Challis's  pootf  4f 
view  that  if  ii  '.v:t.-.  tin  i. .  ■ninniii  law  iu  the  reigt 
Elizabeth  that  ail  restraants  of   trade,  genml  vt 
partial,  wace  void,  that  they  must  be  still  void ' 
The  aoawar  would  appear  to  be  that  the  priocqih 
was  that  reatralnta  ox  trade  were  oon^mry  to  pol^ 
policy  ;  and  that  is  the  principle  stil^  :  it  is  the  tipf^- 
catiou  of  it  that  has  varied.    An  illiuLr^ti.>u  of  s 
condition  because  impossible  of  fulfilment  is  given  u 
Sheppiuxl's  Touchstone,  jp.  133— vi«.,  that  if  aM|m 
or  grant  land  on  condition  that  a  anti  ehall  fo  W 
Rome  in  three  days.    That  which  was  imp<««ibk  il 
the  time  when  the  illustrdtion  was  given  has  tjjv 
become  possible  owing  to  a  change  of  cirvuiujtaBJ*- 
aud  though  the  old  principle  stands,  the  appiieatioe  d 
it  has  changed.    In  reference  to  the  suggestioB  *•  ^ 
devising  a  novel  restriction  to  be  ^tfiiiwi  te  naea 
forms  of  Umiting,  &C,  I  may  point  cmt  that  ia^ 
nresen'  l  isc  the  object  of  the  grantor  could  not 
r)eeu  ubtained  without  adopting  a  uov«I  form 
assurance.    He  wanted  to  vest  the  estate  in  hiiBi'l^ 
jointly  with  Others.  It  is  tight  have  to  nMntiea  . 
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the  present  ctise  b«iug  one  of  a  gift  for  charitable 
parposes  that  the  queHtioti  could  not  have  arisen  btid 
the  deed  beeu  datad  t»n  ^eara  later  than  it  waa, 
baviDg  regard  to  the  proTiaioiu  of  the  Mortmain  Act 
(9  Oeo.  2.  c.  36),  which  prondM  that  the  gift 
or  oonreyance  muBt  be  wHhont  any  power  of 
revocation,  rpsorvation,  truflt,  condition,  linutation, 
clttuoe,  or  a^^reemoit  whatsoever  for  the  benelit 
of  the  donor  or  grantor  or  of  any  porWHl  or 
penocw  oliMmmg  vaaac  bim,  1  tltink  that  mum  of 
fir.  atum^M  oritidiiiii  ol  the  <IMa  of  Hw  bte 
Master  of  the  Rolls  in  the  oase  of  rr  Macleay,  23 
W.  R.  718,  L.  R.  20  Eq.  186,  ar*  not  quite  reaionable. 
The  use  of  the  expression  "  tenant  in  tail  "  at  p.  I'M 
in  the  L.  B.  2U  £q.  i«  an  obviouH  tUp  either  veroal  or 
darical  for  "  tenant  in  fee,"  as  is  aear  by  reference 
top.  187,  where  the  learned  judge  saja:  "Looking 
at  the  will  I  have  no  doubt  there  u  a  condition 
aimex«  <l  u.,  the  gift  in  fee,"  and  this  is  followed  in 
the  next  suntence  by  the  remark,  "First  of  all  it  ia 
to  be  obeerred  that  the  condition  good  or  bad  is 
wmfaiedl  within  J«gal  limito;  it  ia  applinblA  menly 
to  Um  doriMO  hunadf ,  moA  therefore  is  not  vmA  on 
*i^7  ground  of  remoteness." 

This  being  so,  I  find  in  the  paaisage  I  have  read, 
c(jupl(Hl  wiUi  the  passage  at  p.  190,  referred  to  by 
Mr.  Challis,  a  clear  orprosaon  of  qpiiuon  hy  Sir  G. 
Jessel  that  haA  the  owidltton  in  qnMtion  not  lieen 

limittnl  in  -pnhA  of  timo,  M  it  WU,  W  WOOld  h«Y6  bOttl 

void  for  rtuiuUiiesB. 

The  decision  of  North,  J  ,  in  !>tui)i  v.  Flot^^l,  32  W.  R. 
197,  25  Ch.  D.  629,  at  p.  632,  as  to  the  remoteness  of 
the  power  of  ie-«ntry  hi  lliat  case  wm  ofo'fer  in  the 
mse  that  it  mw  nnnecessary  for  the  purposes  of  the 
deoinon  to  determine  it — although  it  was  a  question 
r^iisefl  ui  l  fu  pfued— but  I  think  that  Mr.  Cballis,  in 
sajing  that  nothing  was  said  on  appeal  to  support  the 
obiter  dictum,  appears  to  have  overlooked  the  observa- 
tion of  Baggalky.  W.,  S3  W.  R.  316,  2S  COu  D.  666, 
we  p.  692,  where  he  nyi  **  This  right  of  ve-entiy  was 
held  by  North,  J.,  to  be  void  for  remoteness.  We 
have  not  heard  the  oonnsel  for  the  defendant,  but  as 
at  present  advised  I  <  oncnr  with  North,  J.,  that  this 
ri^t  could  not  be  eoforoed,  being  Toid  lu^er  the  role 
egMMt  petpetniUee.** 

I  must  also  notice  that  Mr.  CThallis  make«  no 
reference  whaterer  to  the  opunious  of  Sanders  and  Lewis 
h  I  have  quoted.  The  result  appears  to  be  that 
there  euro  expressions  of  opinion  by  Sir  George  Jessel, 
North,  J.,  and  Baggallny,  ti.3.,  and  the  opinion  of  two 
flff  «t  ml  property  lawym  and  text-wntets  in  faTonr 
of  the  invalidity  of  imii  *  condition  as  the  one  in 
qnegtion,  besides  the  opinioiM  ol  two  modem  text- 
writers  ;  while  on  the  other  hand  there  is  nothing 
definite  except  the  opinion  and  reasoning  of  the  late 
Mr,  CShailia  in  bis  worJi  on  real  prc^Mirty. 

Ism  of  opinion  that  tibe  oondition  in  question  ia  ob- 
noxious to  the  rule  against  perpetuities.  But  this  still 
leaves  another  qaefltion  for  consideration — ^viz.,  is  the 
title  one  which  ouglit  to  be  forced  upon  a  jturchaser  Y 
The  rule  which  should  be  followed  in  such  cases  is 
stated  by  Ohitty,  J.,  in  the  oase  of  Thackioray  and 
Young't  Contmrt,  37  W.  R.  7-1,  40  Ch.  I).  H  t  (pp.  3S, 
39,  40).  I  have  not,  in  the  pres^'nt  case,  any  decisions 
or  dirta  of  judges  to  lead  me  to  a  contrary  conclusion 
to  that  to  which  I  imve  come,  and  the  question  is  one 
of  general  law,  upon  which  I  have  the  dicta  of 
eminent  judgee  and  ooinions  of  test-writers  of 
anthority  whloh  I  oonmer  justify  the  view  I  have 
exprr-ssed. 

At  the  same  tioie  the  point  is  one  of  some  obscurity 
and  difficulty,  and  one  which  cannot  be  said  to  have 
been  the  snlqeat  of  eocaot  judioial  deoiiion.  Moxeorer, 
rward  nnut  b»  had  to  fto  iMt  that  the  vtmm 
^tf^mnihig  to  1)8    '    "  ■  —    -  —     —  — 


has  given  a  notice  which  muat  be  taken  to  be  notice 
of  his  intention  to  claim  the  benefit  of  l)i  Ij-^  iuli  >f 
oondition  if  the  condition  is  brokoi,  and  he  hau  de<:lined 
to  argue  or  to  be  bound  by  the  present  decision,  so  that 
the  purchaser,  if  he  completes,  will  be  in  danger  of 
immediate  litigation — an  element  which  most  haTOTttV 
great  weight  in  conaidoring  whether  or  not  the  tiufl 
ought  to  be  force<l  on  a  purchaser :  jfegter  v.  iVMttt 
12  w.  R.  455,  33  Beav.  40$;  Fky's  B^oolllo  Pwfbnn- 
anoe  (3cd  ed.).  p.  40& 

Upon  ft  ooorideration  of  all  the  oironmstanoes  I  do 
not  th-ii5c  that  T  ought  to  say  that  such  a  title  has 
been  shown  as  ought  to  be  foraed  upon  the  purchaser 
if  beiiumrillingto  oonplotOi 

Dfchiration  accordingly, 

Solidtors,   John$on,    WmthmUlt    Jt    Sturti  for 
Burdekin  it  Co.,  Shefluld;  B.  Sutbm  Ob»h$f  Terr 
Co.,  for  Antkong  A  /mtocA,  livarpool. 


Juno  U,  16. 


Cliau.  Div. 
Wright,  J. 

Tn  rs  Bawoku  abd  Nobth  Waxob  HimrAi.  Pbo- 
TBOnOV  AASOOIATIOir  (Ldutkd).  (a.) 

Oempattjf—'Winditig  up— (AMninay  tinittd  &y  ^uaranfM 
--OmMfritforMM^IteMs. 

.1  m>m^i'r  of  a  mutn'tl  mdrtiic  iti'furaiic'  C'lnftaiiy 
liiniU  d  by  gnaranUe  is  itot  UabU  U>  be  placed  on  the  list 
of  'otitribidorietfitttke  eveiU  of  the  company  being  wound 
»pi  /or  a  Utrgrr  amomt  Man  it  preteribei  bu  Uu  cofii< 
pany'$  rngmttrundmn  of  tUBoemUon.  He  may  he  a  dehtor 
to  the  company  or  to  the  othrr  m'  inhr:rfi  <>/  it  f-ir  hmr-i, 
but,  though  he  may  be  twd  in  respect  of  such  losses,  he 
cannot  be  made  <t  eeitCri6M<afy  w  Me  trinding  tip  in 
respect  of  them. 

The  applicant.  J.  Baird,  had  been  a  member  of  the 
association  which  was  now  hwDg  wotmd  np,  hot  had 
withdrawn  in  1893. 

The  awociati  on  had  beoi  inoorposated  in  Deoenber, 

1891,  as  a  company  limited  by  guarantee,  and  not 
having  a  oapitu  divided  into  uiares.  The  principal 
obje<:t  of  the  company  wii.^  tho  matttSl  influanoo  ot 
shuts  belonging  to  members. 

The  meoimaiidam  of  associatioti  oontainod  ttn 
following  daoiO : 

"  Every  member  of  tiie  company  undertakes  to  con- 
tribute to  the  u'siM'*  of  the  company  in  the  event  of 
the  same  being  wpund  up  during  the  time  that  he  is 
a  member,  or  within  one  year  aft^Mttdl,  ior  payment 
of  the  debtt  and  Itahilitiee  of  the  ""—[""y  oontcaiotad 
before  the  time  at  which  he  eeaeee  to  he  a  member, 
and  the  costs,  charges,  and  expense  of  winding  tip 
the  same,  and  for  the  atijuatmeut  of  the  rightw  of  the 
contributories  amongst  themselven,  such  amount  as 
may  be  required,  not  exceeding  Xl  pec  oent.  on  the 
value  of  his  tonnage  indennifled  in  the  aeeodation, 
at  £15  per  ton." 

The  articles  of  association  which  are  material  were 
as  follows : 

Art  4. — "  Every  person  shall  be  deemed  to  have 
agreed  to  become  a  member  of  the  aaaoaiatiou  who 
insure!  any  ship  or  ahare  in  a  aim  in  pannuiMe  of  tho 
regulatiooa  hereinafter  oonta&iea.*' 

Art.  11. — "The  admission  of  a  ship  shall  bo  deemed 
to  have  been  effected  and  the  mexuber'tt  right  to 
insurance  and  liability  to  contribute  shall  begin  at 
12  o'clock  at  noon  on  the  di^  of  tiie  date  of  ite  entry 
on  the  register;  and  waxh  innttanoe  and  UahilibrBhaU 
thf  nee  forth  continue  without  intermission  unuL  ttr» 
miuttU-  J.  ui  the  manner  h(<reinaft«r  named." 


(o.)  Reported  by  0.  W.  M£ad,  Esq.,  Barrister-at- 

Lftw. 
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Art.  I'.i. — "A  member  may  withdraw  his  shi^ 
wholly  or  in  part  by  giviug  not  lo«8  than  thirty  days' 
written  notice  of  bis  desire  to  withdraw  on  the  Slit  of 
Docember  followisg,  and,  if  mich  notioe  be  iciTfla, 
this  insurance  and  tto  liability  to  contribute  to  fiitnro 
daims  shall  cease  on  the  expiratiou  of  such  uutiue  iiud 
the  pwrnent  of  thn  all  wpHd  mbtoriptiont  Md  (or) 
calls."^ 

Art  U.—'*  In  die  event  of  fha  total  kaa  of  ft  ship 
her  ImaniMe  and  liability  to  oootribnte  shall  ooasa 
on.  tike  owner  giving  a  wntteo  notke  thereof,  and  on 
paympTit  of  all  unpaid  subeoriptions  and  (or)  oalb." 

Arts.  Id  to  18  provided  for  the  termination  of 
membership  or  insurance  on  bankruptoif  ,  or  in  eartain 
events  hj  notice  from  the  diieoton  for  Bon-pB|ments 
of  oalli.  Art  90  made  tho  innmniM  matou,  enoh 
member  iusuring  thr    liiir  ihimiiImiii  in ooDitdeiatioo 

of  their  uiSurinfT  iuiu. 

Art.  '2'J. — "Thert-  shall  bu  paid  to  the  assoe  iation 
for  each  sliip  on  admission  au  entrance  fee  of  Is.  per 
oent.  on  the  sank  innired,  and  on  or  bef<»e  the  Ist  of 
January  in  eraty  cnooeeding  year  tbe  like  mm  ol  Is. 
per  cent.** 

Art.  :;o.— "  .  .  .  Calls  shall  be  Di.dc  for  the 
psyiucut  of  itUowed  claims  and  of  oorrent  fX{K>ii«e(8  at 
inch  dates  as  the  direolOM  may  diMCt** 

jkrfe.  33.—"  If  any  member  rt»Att  or  zef  use  ti^pay 
any  snbecriplion  and  (or)«nll,  afw  demand  nwae  in 
writing  (as  provided  by  Art.  32),  the  mfmber  en 
n^lecting  or  refusing  shall  be  exoladed  from  all 
beuetit  iu  roHpect  of  any  insurance  effected  by  him, 
but  he  shall,  notwithatanoing  wioh  exolneion,  remain 
liable  for  his  contribution  of  any  Uatailitj  ineaned 
daring  his  membership." 

Art.  34. — *'  XTiipttid  Bubscriptious  aud  (or)  calls 
shall  beat  interest  .  .  .  aud  shall  bt>  rf>coTerable, 
wiUi  interest,  by  iMition  at  the  suit  of  the  assootation, 
altilongh  the  defaulter  may  hftve  oaaiied  to  be  s 
member  of  the  amodatioQ." 

Alt.  77. — *'  The  calls  on  members  for  the  payment 
of  claims  aud  for  the  necessat  v  i  ■  [  n  -'  ,  .  f  tho 
aasociatiou  may  be  made  in  such  miuuer  and  at  ttuub 
dates  as  the  board  in  its  discretion  deems  right ;  and 
payment  thereof  may  be  enfbroed  by  action  at  the 
mn  of  Ibe  ansooiation  in  any  oonnty  oonrt  or  in  any 
division  of  the  Supreme  Court  of  Judicature." 

Another  article  provided  that  tho  secretary  wa^  to 
keep  a  register  of  members  and  ships  insured  which 
was  to  show  the  name  of  the  member  and  of  the  ship 
inoured,  the  tonnage  for  whiohit  was  imnred,  and  it« 
value  at  £15  a  ton,  and  if  necessary'  when  and  how  the 
insurance  ceased.  The  secretary  was  also  authorized 
to  admit  members  and  shipi?  for  insurance. 

A  compulsory  winding>ap  order  was  made  against 
the  company  in  April,  1897,  Baird  being  placed  on 
the  lilt  of  oontribotoriee  on  the  ground  that  there 
were  eaUs  dve  from  bim  in  respect  of  the  year  1893, 

and  tliH.!  )<}'  article  13  of  the  articles  of  assojtaf  ion  he 
oontiuued  a  member  until  the  payment  of  such  calls. 

Baird  now  applied  to  have  nil  name  removed  from 
the  list  of  contnbutories. 

J{  Younger,  for  Baird. — My  client  is  not  liable  to 
be  placed  on  the  list  of  contoibutories  under  section 
38  as  he  ceased  to  be  a  member  in  ISH-l,  which  is 
more  than  a  year  prior  to  the  commencement  of  the 
winding  up.  Even  if  he  is  still  a  member  he  cannot 
be  idaced  on  the  list  of  oontribatoriM  with  regard  to 
the  calls  made  in  tSOAt  ai  they  are  not  budb  wbioh 
be  is  liable  to  contribute  to  the  aaaete  of  the  oompaoy 
under  section  38. 

.1.  ./.  VhiUy,  for  the  liquiiliitor,  -Hy  article  13  the 
ttjiplioaut  is  still  a  member  ul  the  association.  To 
ueaae  to  be  a  member  a  man  must  strictly  comply 
with  ibe  reqniiementa  of  the  artidH  of  awnciation. 


In  re  MarUxjmatjk  Viub  Co.,  16  W,  R.        L.  K.  i 
Bq.  365,  is  distingnishab1«»  as  this  it  a  tmafmj 
limited  by  guarttfttecb 
He  also  quoted  ifaxweWt  eaa«,  23  W.  R.  CM,  L  S.  jl) 

Erj.  .'.s.i ;  ^^'^a''ln'c  ,-a!<-.  '2'>  vr.  Ti.  S.57,  fi  Cb.  D.  u: 

aud  Liun  InauruHre  Aajtociaiiun  V.  ifucirr,  32  W.  IL 
6ia,  12  a  B.  D.  17ft. 

Car.  adf.  imiL 

Jnne  15.— Wrioht,  J.— On  ttkeeddenosaadalw 

sions  in  this  case  it  mast  be  taken,  lor  th-i  r  irpo-  li 
this  application,  that  Baird  duty  witJadicw  U*  il  ;- 
at  the  end  of  1893,  aud  l&ul  uo  subscriptioui  <.sU- 
in  respeot  of  1893  have  evrr  been  demsaded  bm 
him.  Bat,  ae  I  nnderatand  the  matter,  laoi  nbdto 
decide  the  case  on  tho  supposition  that  there  are  c»!!! 
due  from  him  iu  respect  of  l^i».'5,  the  aotonntof  whi'c 
is,  if  necessary,  to  be  the  Mibjvct  of  an  i:; joiiT  c: 
action.  Kveu  on  that  supposiuuu,  he  oimmoI  to  be  » 
member  at  the  end  of  1893,  unless  by  force  of  tW 
13th  article  of  asaootataon  he  ooniianed  to  bi  • 
member  tmtil  payment  of  all  due  eDlNa^itiom  ni 
(••ills.  The  true  construction  of  this  itrticle  is  tU 
easy  to  determine.  Membenthip  ^«mi>  ordtnvilv  u 
be  constituted  by  iDSunuQce  of  a  ship,  which  iawruic*^ 
involves  a  oorretponding  liability  to  the  other  iaiar><i 
owners,  but  by  artide  11  tike  infnranoe  aad  lisUitr 
are  to  continue  until  terminated  "  iu  the  mitner 
hereinafter  named."  These  l-i^t  words  appMKtlr 
refer  to  articles  i;i  to  1^.  Article  I'i  i-roridei  tu: 
"  a  member  may  withdraw  bin  sbip  wholly  or  is  (•r 
by  giviug  not  less  than  thirty  days'  written  notia-  : 
his  desire  to  withdraw  on  thie  31  «t  day  of  DsomsV' 
following,  and,  if  auch  notice  be  >/tv.  n,  this  iBsmm- 
and  the  liability  to  contribute-  to  juturc-  i  *iijn»4!iv 
cease  on  the  e.\[iiration  of  such  noti  *  lui^t 
payment,  of  all  theu  unpaid  subscriptiaoa  sod 
oalit."  li  Oui  artiola  is  to  be  UteraUj  comUwIs 
makes  the  insntanoe  itself  oontmne  vntil  edit  n 
arrear  are  i)aid.  although  the  ship  hw  beeo  witi* 
dia wu,  aud  this  without  any  further  sabacni'C-'^ 
So,  on  the  similar  words  in  article  14,  the  insane 
of  a  ship  which  has  been  lost  or  sold  would  cootiaaia 
like  manner.  I  diink  that  cannot  be  the  true  laawiif- 
The  meaning  <^eem9  to  me  to  be  that  the  iusans* 
and  linbility  are  to  oease  subject  to  the  oootisiii^ 
liHliility  for  arreais  of  subicriplions  or  c*ll4, 
liability  is  by  articles  34  aud  7  7  enforceable  by  ac:^ 
It  is  to  be  observed  that  article  13  does  not  ia  tcna 
say  that  msmiienhip  is  to  oontinno,  and  artide  *>• 
shows  that  a  povon  nay  have  oeaaed  to  be  a  mmlm 
although  he  is  in  arrear  with  liis  subicriptioiu  •" 
calls.  I  think,  therefore,  that  Baird  ci;ab«:<d  to  b«  > 
member  at  the  end  of  1893,  although  he  m&TKil 
Im  liable  to  actions  for  unptod  stibscriptucs 
calls.  FoHher,  I  think  that,  even  assuming  Bdri» 
coi.tinue  to  be  member,  h'-  n>it  li  ible  as  »e«B»" 
Imt.iry  bi-yond  the  HniH'.mt  presc-riljad  by  tb 
nieiiioranilum  of  associLiti' Jii  Section  '.'tH  of  th*  1 
of  18C2  seems  to  me  too  clear  to  admit  of  m:^^ 
doubt  Tho  two  decisions  of  Malimi,  V.C,  vba  > 
were  cited  for  the  liquidator — vis.»  Mmjcwifft  o 
and  M'Euktn't  c<i$«— turned  upon  a  uflbrant  Aeii*^ 
related  tf  coinpanirs  liwitt-d  by  shar-s.  Wheti* 
they  are  authontic«  ou  the  construction  of  th»  \  '  * 
1862  evan  as  to  oompanies  limited  by  shtiie?  ;t  b  c  i 
nsosBNiy  to  consider.  The  cass  of  Li(m  Imi^^ 
A$M:Mton  Tudter  diows  that  be  is  liaMs  Is  ^ 
sued  for  these  losses,  but  it  is  not  tli.  re  sug^e*t«d  ti»! 
be  can  be  made  a  contributory  in  the  wiudiMgafS 
respect  of  them.  He  is  a  debtor  t  >  tlie  i.ju.jJsbj  f 
to  the  other  membsts  in  xeapeot  of  them,  sot,  ti  c 
seems  to  me,  a  contribntofy  in  the  winding  up. 

Solicitors,  Wyiiif,  ff'  -m>\  J-  W:/i'i,r-,  for  H.  f>r' 
(L-  Huwkim,  Liverpool ;  liim^oii  d*  L\  for  U'-f'<-" 
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High  Coubt. 


£x  PABTK  Flutv  &  Sons. 


Hi€H  CoiraT. 


June  8. 


Q.  B.  Div.  ■> 
(D»y  aud  LBwrunce,  JJ.) ) 

Ex  isartt  Flinn  &  80NS.  ((/,) 

Licensing  Law — SpiriU — Sale  of  tpiriU  mthout  licence 
— Second  wnvitsUet^DUqualificatimUf  hM  Ucmce — 
Application  by  owntr  ti)  carry  ou  hu^nm—JvuUtes — 
Jurisdiciion  to  fiiUrtaiti  ap/i! iraltnii — Licensing  Act, 
1872  (35  ,t-  30  Vici.  c.  94),  a.  '6—Liceiuing  Ad,  1874 
(37  <£  38  Vict.  r.  49),  c  15. 

A  httrhaim-kiner  vtaa  upon  the  mme  day  ttn'rr  '•on- 
vieted  under  tediOn  3  0/  the  Licensing  Act.  1^72,  of 
selling  spirits  without  a  spirit  liceri  t  .  nwl  iij  <ni  -C' /< 
ter/md  conviction  he  teas  ditqualified  fur  two  years  frum 
holtlni'j  any  licence,  and  by  the  oiKraiion  of  the  sectim 
In  also,  upon  such  second  cotivictioti,  forfeited  his  licence 
to  atU  beer.  Upon  an  application  being  made  o/ier  the 
ttetmd  ooRvidion  by  the  owner  of  the  premises  under 
fecMoM  15  Me  Lietnring  Act,  1874,  for  an  authority 
to  earn/  on  the  business  until  thf  to  rt  /ij>,:,  i(tl  sc.ist'i.iin, 

Held,  that  the  justices  had  jurisdtiiiuu  U>  efd<rUitn  the 
'tjiptimtion,  although  made  after  the  second  conviction, 
as  the  H'ords  "for  the  first  time  "  iw  section  16  were  to 
be  construed  a$  gOMtmng  the  latU-r  j>art  if  the  mrtiou  as 
wil  w  the  /ormtrt  and  that  tk«  v^pUtaiUm  coiM  be 
made  afUr  the  fir^  eonviiefion  whieh  eaueed  a  permial 
disquulifiratitm  or  a  forfeiture  <]f  f.V  Uf'ii"',  v7,;.  'j,  in 
the  case  of  selling  spirits  without  a  apirtl  licence,  was  the 

ataond  conviction. 

Cue  aiated  by  juBtioea  for  the  bormi^  of  <ti^f*H»» 
W«Iden,  in  the  county  of  Essex. 

Oil  the  13th  of  Febniary,  I  Sit't,  au  infonnutioi;  wim 
Itiid  ;igT»in9t  Walti'r  PeaoliMy,  of  the  Hoyal  Oak  beer- 
Jioiiso  in  S.ifFroii  Wulden.  beerliouse-ke^per,  for  hftving 
on  the  2Utb  of  December,  IHUH,  unlawfoUy  add  by 
XBtail  intoxicating  liquor — to  wit.  roa — ^wbioli  h*  was 
not  then  liooued  to  sell  by  rateil,  oonfeMiy  to  Molaon 
3  of  tiM  JAeamnK  Act,  1872. 

On  the  I4tb  of  February,  1899,  a  wsconrl  inforruatiou 
was  laid  against  Peachey  for  haviug  on  the  14th  of 
January,  I'^Oii,  unlawfully  sold  by  retail  intoxicatin](; 
liquor  -to  wit,  whisky — which  he  was  not  thai  lioaosed 
to  sell  by  retifl*  ooDtniy  to aMtioiiS  of  tha  Uoendog 
Afskt  1632. 

BotfatiMWe  bdamMim  w«re  wpantaly  heard  and 

determined  st  tlm  ix'tty  scsisionH  for  the  borough  hold 
on  the  18th  of  Ftbnmry,  1S!>9,  and  the  defendant  wa« 
convicted  on  thn  first  information  and  was  adjudged 
on  such  first  conviction  to  pay  the  sum  of  live  pounds 
and  costs,  and  was  subsequently  oonvieted  on  the 
Moond  information  and  was  adjudged  on  sudh  iMimd 
oonvkilioa  to  pay  the  sam  of  twenty-five  poimcb  and 
OOata,  and  ordered  to  be  disqualifii  d  for  two  jturs 
from  holdinir  any  lic©nc6  for  thti  sale  of  iuto.\i<':itiT]ff 
liquor. 

By  the  operation  of  section  3  of  tho  Licensing  Act. 
is7'2,  Peidiex  fhanapoik  foifaitad  liii  liaaQM  toaell 

beer. 

At  the  petty  aaiaioiM  bald  on  the  25fh  (tf  FeVmary. 
1899,  amdieatioD  was  made  on  behalf  of  the  own«  i  s 
of  the  Koyal  Oak  beerhouse  for  an  authority  nnd*'r 
section  1j  of  tlic  LicfDstug  Act,  1874,  to  curry  on 
until  the  uext  sjipcial  stj-ssiuus  for  licensing  purpu8*s« 
the  business  of  becnn  Iters,  beiui;  the  same  business 
as  had  previously  to  his  convictions  been  carried  on 
Peachey  at  the  Koyal  Oak  beerhouse,  but  the 
joftioea  flnding  aaaiaot  that  pckirto  aooh  application 
Peaebey  had  Men  eomrieted  for  tiie  aeoond  time  of 
the  offf'Dce  of  (ifllniL^  -^jiirilsi  without  a  J^jnrit  lictuice, 
held  that  they  Liad  no  j  uriiidiction  to  hear  and 
determine  the  application  under  aeotioa  15  ol  the 


I 


(a»}  Beporled  by  Sir  SusRs-foir  Bakbb,  Bttt*, 
Bacziater-at-Law» 


 ^  Aat,  1874,  ^T""***  as  the  openine  wocda 

of  that  seofa'on  Wmit  the  right  tomake  such  appUcatioBa 

to  cases  where  a  person  is  convicted  for  the  first  time, 
and  that  any  a])pliration  for  a  licence  for  the  premises 
could  only  l>  mtertained  at  the  gaitflral  annual 
liceusiug  mutjUii^  tor  the  borough. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  or  not  on  the  facta  aa  above  stated  it 
was  open  to  the  justices  to  hear  and  entertain  an 
ajiplioation  on  behalf  of  the  owners  of  the  beerhouse, 
under  section  IJ  of  the  Licensing  Act.  1874,  to  carry 
on  the  sanio  Lusinr-ss  on  tlio  samo  pramiaaB  Until  the 

then  Ufs,t  bpecial  stSHions. 

Section  3  of  tho  Licensint;  Act,  ls72  (35  &  3G 
Vict.  c.  94).  provides  :  *•  No  person  shall  sell  or 
expose  for  sale  by  rr'tail  any  intoxioathig  liqoor 
without  baiog  duly  Ucensed  to  sell  the  same.  .  .  . 
Any  person  aeUn^  or  exposing  for  sale  by  retail  any 
intoxicating  bqiu  /  ,.  hi  h  he  is  not  licensfil  to  sell  by 
retail  .  .  .  dsiitll  be  subjet;!  to  llu-  follov/ing 
penaltii'-s  :  (1)  For  tho  first  otfenct*  Le  sbul!  bw  liable 
to  a  penalty  not  exceeding  tifty  pouiiili*,  or  to 
imprisonment  with  or  without  hard  labour  for  a  tetin 
not  eKoeedinft  <m  month ;  (2)  for  the  aeoond  offianoa 
he  ahall  be  mbte  to  a  poiiuty  not  esoeediog  one 
hurdn-(l  jiounds,  or  to  impriaonmeut  with  or  without 
hard  labour  for  a  term  not  exceedinp  three  months, 
and  he  may,  by  n  l  i  i  i  tlr  nirt  by  w  hich  hn  is 
tried,  be  disqualiticd  for  any  term  not  ex.-n'  linj^  tive 
years  from  holding  any  Uc«nce  for  the  sale  of 
intoxicating  lunors.  ui  addition  to  any  other 
penalty  impooea  by  tbia  aection,  any  pacaon  oonvicted 
of  a  second  or  any  subsequent  offsnoe  under  this 
section  shall,  he  be  the  holder  of  a  licence,  forfeit 
such  licence." 

Section  15  of  the  Licensing  Act,  1874  (37  &  38 
Vict,  c  49),  provides :  "'Where  any  licensed  person 
is  convicted  for  the  first  time  of  any  one  of  the 
following  offences :  (1)  Making  an  iuternal  com* 
municatMB.  between  his  licensed  pgomisoa  and  any 
nnlloensed  premises;  (2)  forging  a  eertifloato  under 
tlie  Wine  und  Beerhouse-  Act?,  !S(59  and  1870: 
i'.^)  selling?  8j)iiits  without  a  sjdrit  lic«;uce ;  (4)  any 
felony;  an]  in  LOnsi  f|ueuce  either  bi  comea  per*onally 
disqualiticHi  or  has  bis  licence  forfeited,  there  may 
be  made  by  or  on  t>eha]f  of  the  owner  of  the  premises 
an  application  to  a  court  ol  anmoiMty  juxiadiotion  for 
authority  to  carry  on  the  aame  badEMM  on  the  same 

jireini'»es  until  the  noxt  special  hrssioiH  for  h'ceiisiiji^ 
]>ur]ioHes,  and  a  further  application  to  auch  next 

N[>ecial  Be^-iiond  for  the  giant  of  a  Uoenoe  in  raapaofe  ol 

AUch  premises." 

Foi4e,  Q.C.  (//.  0.  S.  Elli^  with  him),  for  the 
appallants. — ^Tbe  construction  placed  by  the  justices 
upon  aeotion  16  of  the  lieenaing  Aot  cn  1874 
is  too  narrow.  Tho  words  of  that  section  are  that 

where  a  licensed  person  is  convicted  "  for  the  first 
time"  of  any  one  of  the  four  offences  specified,  and 
"  in  oonsequpnce "  of  such  conviction  Ix'coiuen 
<li.^qualifi(^!  or  has  his  lioeooe  forfeited,  then  the 
owner  may  make  the  application  under  the  sectioQ* 
Tho  words  "  for  the  firrt  timo"  are  to  be  tend  aa 
governing,  not  only  the  word  *•  connoted,**  but  also 

the  words  "  becoiueB  jiorsonally  disquallGed  Or  has  his 
licence  forieited  ;  *u  thnt  the  owner  cim  upply  under 
the  section  upon  or  after  the  conviction  which  for  the 
first  time  causeii  a  forfeiture  of  the  licence  or  a 
personal  disqaaliflostian.  It  is  only  upon  the 
hmMoing  of  the  oomnonad  event,  tiie  oonviotion  and 
the  xorfMtaTe  of  tiie  lioenoe  or  dbqualiWcation.  that 
the  owner's  ii>j;ht  to  apply  arises,  ana  the  time  for  tho 
owner  t  j  !»i'ply  i>  upou  the  conviction  whicli  f:)r  the 
first   time  caii^je.^  a   lorftiture  or  a  disqualihcation. 

There  are  four  offences  spediied  in  the  section.  With 
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Mow  (Af  riujunr)  v.  Hjlsoook  (BBSPONDnrr). 


High  Coum. 


rt'pjir^l  to  tlirw  of  tliM^o  offences  forfdture  or  diflqnali- 
ficfttion  arisee  \ipon  the  first  oonTiotiop,  and  an 
qpplioatioii  io  such  caaes  under  the  section  misht 
iMdre  to  be  made  alt«r  sooh  fint  oonviotion ;  bat 
1^  regard  to  flie  fomCh  oftnoe-^mmiely,  selling 
spirits  withoat  a  spirit  licence — under  section  3  of  the 
Licensing  Act,  1872,  it  is  only  upon  a.  second 
conviction  that  the  lioen^  is  forfeitt^d  or  that  a 
p«i«on  can  be  declared  disqualified,  and  in  fact  it  was 
upon  the  second  conviction  that  PeabbMj  In  this  case 
was  so  declared  disqiialifiod.  The  owner  can  there- 
fore, after  8ucb  second  conviction  of  Peachey,  make 
his  application  under  section  1  .i  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the 
cert  sessionB.  The  justices  were  therefore  wrong  in 
holding  that  they  had  no  jurisdictitm  nndec  the 
section  to  hear  and  wtartm  the  applicalioii. 
The  jnftioee  did  not  appear  as  xespondflnts. 

Day,  J — T  think  tin  'instruction  now  contended 
for  on  behalf  oi  tha  appellaut«  is  the  most  reasonable 
construction  to  be  placed  upon  this  difficult  section. 
X  thjiik»  therefora*  that  the  jiwtioa*  hed  jurisdiction  to 
hmr  MipliMiMWi,  end  tut  eew  mast  be  remitted 
to  the  justices  with  the  direction  that  they  had  juris- 
diction to  hear  and  entertain  the  application  ot  the 
owiMn  of  ttM  pnmiiae. 

LA-Itkance,  J. — I  am  of  the  aeine  opiidoii« 

Appeal  atlmved  ;  ea«e  remitted. 

Scdidtors  for  the  appellautu,  Thometfcro/t  A  Willi*, 
tut  Buhet  ±  Tkuma^en^  BidMp*e  Stortltaid. 


(Darling 2nd^c£in'nell,  JJ.) }       ^  ^* 

Hon  {Appellant)  V.  HiKOOOK  {Brtpoi^imt).  (a.) 

OrtmSmA  Um-^Lanxny — Itetiiiuiion  an  I  rrcwery  of 
■toAm  jmmvte— ChirrtMrt  coin  tAe  rtalm—Lanitny 
Act,  186f  (24  4l  86  e.  06).  «.  lOO-SiiiMNary 
Juritdiction  Ad,  ia79  (4S  A  4S  Ftet  «.  4»)«  w.  27 
(3),  33  (1). 

A  currtut  com  of  the  realm  which  hat  not  been  paued 
into  cirnifation  may  be  aold  as  a  curiosity,  and  if  such 
coin  hac  l>fai  dolen  from  its  owner  by  the  vendor,  and  the 
Idttcr  M  suhsfijuvtiili/  ronviited  of  Jarcrny,  an  order  of 
restitution  of  the  coin  Ui  the  oitmtr  nuiy  be  made  ayainst 
^Ae  purchaser  under  section  100  of  the  Larceny  Ad,  1861. 

8emble,  (Aaf»  */  th»  tkitf  ha*  dtalt  vrith  iht  coin  as 
eurreni  coin  ami  hat  pamd  it  into  dreidation,  no  order 
of  restitutirm  can  be  made  ogainM  a  hoak  fide  recti irr, 
notwithstanding  that  the  coin  may  be  able  to  be  ideidijkd. 

A,  stole  a  Jive-pound  gold  piece,  which  had  never 
poMttd  into  eircnkiiion,  from  B.,  toho  had  Anrf  it  as  a 


turiotiiy,  ami  changtd  it  wUh  a  ehahr  of  etaio»Ui«$  for 

five  siivfrei'j'is. 

lldd,  thai  an  order  of  restittition  might  be  made 
under  section  100  </  tAs  Larcmtf  Adt  t861»  againd 
the  purchaser. 

CSase  stated  by  juBtices. 

On  the  2.jth  of  Decfmbt-r,  1898,  iit  a  court  if  num- 
mary jorisdiction  sitting  at  Hove,  in  the  county  of 
Sussex,  Tliomas  Neale  was  charged  for  that  he  wbde 
being  a  servant  in  the  employ  of  one  Hanooflk,  the 
respondent,  felcmionsly  did  steal,  take,  and  oarr^ 
away  one  gold  Ave-ponnd  fieoe  the  pcopeily  ol  hu 
master. 

Neale  was  convicted  and  sentenced  and  the  justices 
then  made  an  order  of  natitatiain  under  section  100  of 

(a.)  Baported  ti7  B.  G  Stillweli*  BMi.,Bainatar- 

at-Law. 


fhr^  Larceny  Act.  1861,  of  the  goU  coin  bf  tha 
iaut  Mobs  to  the  respondent. 

From  the  fru  ts  ntat.  1  i-i  the  special  caw  it  iip|.«*l 
that  the  prison  -  r  waa  butler  in  the  service  of  th* 
respondent,  tc  wliom  the  gold  coin  had  b^-n presaitd 
by  the  Goldsmitha*  Company  in  the  JubUeewsr  laST. 
The  coin,  though  a  oaxient  coin  of  the  reatai,  ■■dj"" 
been  in  drcnlati  ti  and  it  was  kept  by  the  tttf 
in  a  case  in  a  cabinet  in  his  drawing-room, 
the  prisoner  stole  the  coin  he  t  A  it  t  tl^sTi  ?o< 
the  appellaot,  a  dealer  in  new  and  secana-bud 
clothing  and  ofher  aHUIoi.  whaM  he  ebaagiditte 
five  sovereigriB.  _     .  . 

The  questionfl  for   the  court  wmt  wMMT  tl» 
justices  had  power  to  mnk  tLm  order  of  rwtitiit:" 
whether  the  appellant  waa  a  person  aggriere.!  ► 
to  be  entitled  to  require  »  aaee  to  be  stat^i  t  - 
neither  partj  to   the   pcooaedlltga  did  ».  «>i 
whether  the  whole  qneatioD  waa  no* 

By  tliM  Lar  rnv  A  t,  1861  (24  &  2.>  Vie*,  c  86), 
8.  100,  "If  any  peraon  guilty  of  any  sach  fel«T  « 
misdemeanour  as  is  mentioned  in  this  Act  m  ftc^, 
taking,  obtaining^  extortaw,  embeoUng,  con»«tza?, 
or  disposing  of  or  hnowmgly  rwaring 
money,  valuable  security,  or  other  prmei^  VS^ 
ever,  shall  be  indicted  for  such  offence  byoroaKMB 
of  the  owner  of  the  nropi  rty  or  hln  eirvut.Tr 
administrator  and  convicted  thereof,  ui  suet  caji  ttw 
property  shaU  be  reafeored  to  the  owner  or  ha 
sentativee,  and  in  every  case  in  thia  a»B<Mn  atoM» 
the  court  before  whom  any  person  ataO  w  Vm  w 
any  such  felony  or  misdemeK.i  nr  =hT.H  .Tepo««» 
award  fnnatune  to  time  wnu  ui  rs'sutuajn  for  m 
aaid  mOlMfftf.  ev  to  order  the  restitution  thereof  la  i 
BummajTUjaniw.  Pronded  that  if  it  shall  »pp« 
before  any  award  «  eider  made  that  any  v».B»te 
security  shall  have  bcr>n  /  na  >We  paid  or  disehsig* 
by  some  person  or  body  corporate  liable  to  tteWF; 
ment  thereof,  or  being  a  negoUable  untromentih*- 
have  been  bond  fide  taken  or  received  by  ^ 
delivery  by  some  person  or  body  corporate  tor  s  ;u: 
and  valuH'  If   rnri^ideration  without  "V^f^!''  ' 
without  >^iiy  r  c4J.suuable  cause  to  suspect  tfca»lto» 
had  by  any  felony  or  misdemeanour  been  noit 
taken,  obtained,  extorted,  emb^l^.  convert  s 
disposed  of,  in  such  case  the  court  shall  ■atama« 
order  the  restitution  of  aoohaaoBrity."        ,  ^  .  „ 
By  the  Summary  JnriadioliDa  Act.  1879  {ii  & y 
Vict.  c.  49),  8.  ^T,  "Where  an  hi-^i  tahla  • 
authorized  to  be  dealt  with  »nmruar:ly— 

"(8)  Hie  conviction  for  any  such  offonre  sLaI.  N  - 
the  SMne  effect  aa  »  oonviction  for  th*  ;^ 
indicfancnt,  and  the  oonrl  may  i^^J*!  ^ 
In-  the  restitution  of  property  as  might  ha"  n« 
made  by  the  court  before  whom  the 
would  have  been  triad  if  he  had 
indifltoMnt*" 

SnttoB  88,  eob-aeolien  1.—"  Any  P««o 
who  desires  to  question  a  conviottont 
mination,  or  other  proceeding  of  eouiutflf  •"^^ 
jurisdiction,  on  the  f^r  .nnd  that  it  is  errcBMO  n 
point  of  law,  or  is  in  excess  oi  jurwdictjon.  may  if?, 
to  the  court  to  state  a  snemal  case  settrnt:  *:ra 
the  facts  of  the  caae  and  the  grounds  on  wbi  *  ^ 
proceeding  U  questioned,  and  if  the  court  ^k<^ 
state  the  case,  may  apply  to  the  High  Conrtot^i^ 
for  an  order  requiring  the  cane  to  be  stated. 


Firmingcr  IE.  Botorni  Jtowkmds  with  him  . 
appdlant).— The  jaatkaa  had  no  juiisdaotaot^^ 
the  order  of  restitution.   The  "«n««7  .  if*^/. 
ia  section  100  of  the  Laroeny  Act  of 
current  coin,  but  is  specific  money  m  a  hoi  ot  w 
The  earUest  statute  on  the  aubject  is  il  ^  >  1. 

it  WM  held  in  AMqrT.  £^ 


Digitized  by  Goc^^Ie 


?«I.XL¥1I.    I8«t.».imj      THE  WEEKLY  KEPORTEiL 


699 


HtOH  000». 


Hon  (AnsEKim)  v.  Havoook  (Bispoudbit). 


HxoH  CtonBT. 


Cro.  Eliz.  638,  661.  that  rostatatlon  OOvU  b*  Cfdered 
fli  money  found  on  the  prisoner  or  mooty  that  wm  in 
•ome  way  e^ur-marked ;  bat  money  once  paaaed  in 

circTilation  could  not  bp  the  subject  of  suoh  an  order, 
l-ecauae  there  could  be  no  identifictition :  Miller  v. 
i:<irf,  1  Bmith'8  LeadUiiKOaaea  (lOth  p.  Ul.  The 
sUtat«  of  H«n.  8  wwMpflalad  by  7  4  8  Gm.  4,  o.  27, 
but  WM  NHuaated  by  motion  57  of  7  ft  8  Geo.  4, 
c.  2f>.  Section  100  of  the  Lnrcetiy  Act,  l^^fil,  now 
governs  the  matter.  No  new  nght,  however,  is  con- 
ferred by  that  section.  The  appellant  was  a  person 
aggrieved  within  the  meaning  of  section  33  of  the 
Summary  Joriedictiott  Act,  1879. 

The  following  cases  were  also  cited :  Lindsay  v. 
Ctuidy,  24  W.  ii.  7aO,  1  Q.  B.  D.  346 ;  and  Clarla  v. 
MM^Obwpb  197. 

Boxalit  for  the  respondent.— The  order  made  by  the 
jostiMi  mm  n^±^  The  gold  ooii^  although  ooitch^ 
eoin,  liad  nerw  been  passed  m  oinialstion.   It  wae 

Vf>pt  as  a  c;.ri  ^ity  in solr!  as  such.  Even  if  it  had 
been  in  circiLiiitiiuu  it  might  be  ordered  to  be  restored 
if  it  could  be  identified  The  word  "  property  "  in 
section  100  of  the  Leroengr  Aot»  1861,  includes 
money. 

The  following  Cases  were  oited  :  R'lj.  v.  Iliiran,  6 
Ir.  E.  C.  L.  293;  HcaiUrgt-vd  v.  Si/lr^.^Ur,  1j  Q.  B. 
■506 ;  Taylor  v.  Plumer,  3  M.  &  H.  jfi-' ;  A'-  j  v.  S(,if,(on, 
<  a.  &  P.  431 ;  Jkntiw  v.  Viiawnt,  36  W.  K.  481,  12 
App.  Oae.  471. 

Cur,  odv.  vulL 

May  -Darlin'o,  .T.,  r-'nd  tli-  f'lliiv.vinj,'  judg- 
ment :  This  vfm  a  special  case  stated  by  justicca,  and 
the  following  facts  were  stated  as  proved  or  agreed. 
The  piiMa«r,a  butler  in  the  lerfioe  of  theceepondent, 
waeoonvioted  ef  having  stolen  from  hie  master  a  five- 
j  ound  gf)ld  piece,  presented  by  the  GoldKmitha*  Com- 
pany to  the  respondent  iu  the  Jubilee  year,  1667,  the 
y>  ar  of  its  date.  The  gold  {liece  had  been  kept  in  a 
cabinet  tintil  NoTember,  1896.  when  it  was  stolen  by 
the  prisoner,  and  had  never  been  in  einradation.  The 
appellant  if  a  dealer  in  new  and  8(N"ondhand  clothes, 
jewellery,  and  other  articles,  and  the  prisoner  changed 
the  gold  piece  with  the  appellant's  sou  iu  the  appel- 
Lint's  shop  for  five  sovereigns.  Upon  the  prisoner's 
conviction  the  justices  foana  theft  ue  flTO-ponnd  gold 
piece  stolen  vy  the  prieoner  ifae  the  nepondent'e 
property,  and  they  made  an  order  for  iti  reetftntion 
to  the  respondent,  acting  under  the  Larceny  Act, 
1661  (24  &  25  Vict.  o.  96),  s.  100,  and  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict  49),  s.  27, 
snb-eeotion  8.  It  was  admitted  daring  the  argu- 
ment that  tite  gold  pieces  of  the  issiw  to  which 
this  uno  belonged  arc,  by  Royal  procltimation, 
constituted  current  coin  of  the  realm  ;  and  for 
the  appellant  it  was  contended  that  th(^  order  for 
restitution  was  therefore  wrong.  By  section  100  of 
the  Laraenj  Aet*  1861,  it  is  provided  that,  on  the 
prosecution  to  conviction  of  a  thief  the  court  may 
order  the  restitution  of  the  things  stolen  to  the 

v  tjutor,  and  among  other  stolen  thijigs  may  order 
the  restitution  of  money.  It  was  contended  before 
OS  in  this  case  that,  although  even  after  they  had 
been  sold  bj  the  thief  in  merhet  overt  and  so  the 
property  in  them  bad  passed,  stolen  goods  might 
still,  by  virtue  of  nv.  rier  iinder  this  st.atut**,  be 
revested  in  the  owner  from  whom  they  had  been 
stolen,  yet  no  such  restitution  could  be  ordered  of 
money,  unless  it  were  money  in  a  bag  or  otherwise 
"  ear-madced,**  ae  it  wae  eeid.  For  l£is  pro;[>o8ition 
decisions  given  in  actions  for  trover  and  conversion 
of  luoney  were  cited  suuh  as  //■  iiJaij  v.  Hicks,  Cro. 
K.iz.  tjjs,  6«3I.  But  8e<;tion  KM)  of  the  statute  dis 
tuicUy  applies  to  "  money,"  and  long  before  this 


ul 


was ilafed  in  Hale's  Pleas  of  the  Crown,  p.  542  :  "So 
if  money  be  stolen,  and  the  thief  taken,  and  the 
money  seized,  he  (that  is,  the  tme  owner)  shall  have 
restitution  of  the  money."   Belian  *  w  is  also  placed 
on  the  case  of  Miller  v.  Race,  1  Burr.  452,  1  Sm, 
L.  Ci  (10th  ed.),  p.  447,  which  was  an  action  of  trover 
upon  a  baok'DOte,  in  which  eeee  it  was  hdd  that 
the  property  ha  emh  a  note  pasen  like  eash  hy 
delivrn,-     And  Lord  Mansfield  there  said  :  "  Now 
they  (Uiink-notee)  arp  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed,  but  are 
treated  as  money,  as  cash,  iu  the  ordinary  course  and 
transaction  of  business,  by  the  gener^  consent  of 
mankind,  which  gives  them  the  credit  and  currency 
of  money  to  all  intents  and  purposes.   They  are  as 
much  money  as  guineas  tbemsiolvee  are,  or  any  other 
current  <  oiu  that  is  used  in  oommou  payments  as 
mouny  or  cash."    Further  ou  in  hie  jodgment  Lord 
Mansfield  said,  referring  to  emne  egqweesions  attri- 
bnted  to  Holt,  O.J. :  *'  TSs  a  pity  that  reporters 
sometimes  catch  at   quaint   expressions  that  may 
happen  to  be  dropped  at  the  bar  or  bench,  and  mis- 
take their  meaning.    It  has  been  quaintly  said  that 
*  the  reason  why  monev  oannot  be  foUoered  it  beoanee 
it  bee  no  ear'nierlc' ;  Vat  this  is  not  trae.  The  true 
reason  is  upon  account  of  the  cnrrency  of  it  ;  it 
oannot  be  recovered  after  it  has  passed  in  currency. 
So,  in  case  of  money  stolen,         imk'  own.  i  cannot 
recover  it  after  it  has  been  paid  away  fairly  and 
honestly  upon  a  ealnalite  and  Inud  ftde  oenddention ; 
but  before  money  bee  passed  in  eorrenqr  en  action 
may  be  brought  for  the  money  itself.**   Now,  here  it 
is  plain  that  the  mere  fact  that    the  stolen  gold 
piece  was  money  would  not  reader  it  uuiit  for 
the  application  to  it  of  an  order  for  restitution* 
The  true  qoeetioa  eoeme  to  me  to  be  whether 
by  the  manner  of  deelmg  widi  it  whieh  tiie 
thief  adopted  the  gold  pioee  passed  in  currency. 
The  exchani^ng  of  a  coin  for  other  coins  is  not  con- 
clusive proof  that  the  exchanging  was  that  of  dealing 
with  current  coin  on  both  sides.    Many  coins  which 
yet  have  not  been  formally  withdrawn  from  currency 
have  a  prioe  fer  beyond  their  denominated  value  by 
reason  of  their  antiquity  or  rarity,  or  for  their  beauty 
<     1  -ij^u  or  execution  (though  this  last  is  perhaps 
merely  to  say  again  by  reason  of  the  cuius  being 
strook  in  aaother  age  and  mint  tliBB  ours).  Monsy 
ae  onneniBj,  and  not  ae  medalfc  WMna  to  me  to  have 
been  well-deflned  by  Mr.  Walker  in  Ifaney,  Trade, 
and  Industry  (F.  A.  Walker  in  Jfoney,  Trade    lU  1 
Industry,  p.  4,  citeil  in  Encyi-lopujdia  Britaunica,  sub- 
titie  "M  iney  ")  as  "  that  which  passes  freely  from 
hand  to  hand  throughout  the  oonmutnity  in  final 
disoluH^  of  debts  and  full  payment  for  oommodities, 
being  accepted  equ.ally   without  reference  U)  the 
character  or  credit  of  the  person  who  offers  it  and 
without  the  iutoutiou  of  the  person  who  receives  it  to 
ooQBUme  it  or  apply  it  to  any  other  use  than  iu 
torn  to  tender  it  to  others  in  dlscbarge  of  debts  or 
payment  for  commodities."    Bearing  in  mind  all 
the  foregoing  considerations,  and  applying  them 
to  the  facts  stated  for  us  by  the  magistrates,  I  ask 
myself,  Was  this  gold  piece  passed  on  m  its  character 
as  coin  of  esEiBBcy,  or  was  it  rather  the  anbjeot 
ol  a  sale  ae  an  artiole  of  vtrtut    We  are  per^ 
mitled  to  draw  inferenose  from  the  feote  stated  to  ns, 
■iTi'^  h  '?ides  it  was  stated  iu  the  course  of  the  argument 
tiiitt  iliis  piece  was  of  sotuewhat  greater  value  than 
that  of  its  denomination  and  so  was  worth  more  than 
the  five  pieces  given  iu  exchange  for  it,  though  each 
of  those  was  of  a  fifth  of  the  noaiinal  value  of  thie 
gold  piece.    Upon  the  facts  stated  I  come  to  the 
conclusion  that  this  gold  piece  never  passed  in 
currenuy,  th'<u;j*a  it  was  the  subject  of  a  sal-  a 
medal  might  have  been)  te  a  dealer  in  old  or  curious 
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Mon  (AmvLun)  v.  Savoook  (BaspoTOnra). 


Si0H  Ovnt 


things ;  and  that  therefore  the  manstratot  aoted  within 
liidr  po««n  in  miiiitg  ■&  ofder  lor  ito  iwtikation. 


CuAKirsi.L,  J.,  read  the  following  judgment : 
I  entirely  agree  with  the  judgment  that  has  juat  boi-n 
delivered,  bat  »8  I  hdvo  propartd  a  judguieiit  of  uiy 
own,  I  think  it  w«ll  to  deliver  it. 

In  thi«  cue,  stated  by  uiiigiiit.rates,  an  appellant 
appeals  against  an  order  made  under  motion  100  of 
the  Lucmj  Aot  oxdoring  him  to  reatore  to  the 
pttMeeutoTB  flTe-ponod  gold  piece  stolen  from  him 
by  ti  thief  who  lias  beeu  couviuUd.  Tho  mugistratt-s 
ttuggttttt  a  doubt  wut'ther  they  have  power  tu  sUkto 
H  case,  but  I  think  that  there  ia  no  foundation  for 
this  doDbt  The  magtstnitee  next  sagi^t  that  the 
whole  qoeition  if  one  of  fact.  They  leafe  ui, 
however,  in  some  donbt  as  to  what  thoy  mean  to 
find.  In  one  view  it  is  a  quostioo  of  fatrt,  in  ano^er 
out'  of  law.  They  state  c<Ttain  facts,  but  they  do  not 
ntate  what  isfereace  tht  y  draw  from  them.  That 
being  tOf  w%  htsw  power  under  the  Bulea  of  Conrt  to 
dcaw  any  infereDoee  which  the  magistrates  might 
have  drawn.  The  facts  have  been  already  fully 
ftated,  and  I  thinlt  thu  propf-r  iufereuce  to  bt;  drawn 
from  those  facts  that  the  thief  did  not  yma  the  ooiti 
aH  current  money,  but  aold  it  for  £5.  It  is  true  that, 
by  Eoyal  proolajaiation  iwned  under  the  Acta  of 
Parliament  lelatung  to  the  ooinage,  ttiis  piece  ia  made 
current  coin  of  the  realm,  and  might  huvo  been  used 
in  payment  of  a  debt  or  otherw^m  aa  money ;  but 
th  jugh  it  miglit  be  so  used,  it  might  also  be  dealt 
with  as  if  it  were  a  modal,  or  ancient  coin,  or  other 
onxioBity.  I  think  it  was  offered  to  the  appellant 
because  he  dealt  in  curiodtiieB,  and  was  taken  him 
as  Hucb. 

It  is  also  doubtful  whether  the  magistraios  meant  to 
find  the  transaction  bon<1  fide.  Without  inoauing  to 
•uggaatthat  the  appiUant's  son  could  h-i  found  guilty 
of  reofliTing  the  ooin  knowing  it  to  be  etolen,  I  still 
tbmk  the  drcumstanoeB  were  mdi  that  the  magis- 
trates might  well  fmd  that  it  was  not  taken  iond  fide, 
bu  that,  if  it  had  Weu  a  bill  of  exchange  or  other 
nogotiablt;  iuHtrumuat  no  better  title  would  have  been 
taken  than  the  thief  had.  If  that  waa  the  view  of  the 
tnagistrataa,  fbey  would  be  ri^ht  in  conndeiing  the 

qu>^sti(.ii  niip  of  fact ;  and  if  it  was  not  their  view, 
iuuch  ttiat  thi'v  Htiitc  in  the  caao  is  wholly  immaterial. 
Under  thi-so  cirt  iuiis.tancf9  we  ought  to  draw  the 
inference  ourselves,  and  upon  tbut  infrronco  I  think 
the  order  of  the  magistrates  a  good  one. 

If  the  coin  had  been  dealt  with  and  transferred  as 
current  coin  of  the  realm,  aa,  for  instance,  in  payment 
for  goods  imrchii!5</<i  or  in  satisfaetion  <if  debt,  or 
ht>i,>i  jhir  changed  m  money  for  muuey  of  a  different 
denimiiiiation,  I  think  a  question  of  law  of  gteat 
diffiouUy  would  arise.  Jf  that  were  the  oho,  no 
do«tbt  the  property  would  have  paaaed  to  the 
appellant;  but  the  operntiou  of  the  statute  is  to 
revest  in  the  prosecutor,  ou  conviction  of  the  thief, 
the  property  in  the  thing  stolen  notwithstandiug 
that  the  property  in  it  has  previously  paaaed 
eflbotively  to  a  transferee  aa  by  sale  in  market 
overt:  Horwovd  v.  SmUh,  [I'KK]  2  T.  R.  750; 
Scatlertfitod  v.  SyhraUr,  15  Q.  B.  D.  nOi).  The  history  of 
the  matter  is  to  be  found  in  J  Hawkins'  Pleas  of  the 
Crown,  c.  23,  as.  ■iti-il.  Tbe  mere  fact  of  the  property 
in  the  ooin  hanng  paaaed  would  not,  therefore, 
prevent  tiie  statut*'  operating,  and  it  ia  ouriona  that 
in  flJl  the  statutes,  bt^ginning  with  that  of  21  Hen.  8, 
c.  n,  money  stolen  is  placed  on  tbe  same  footing  as 
uhattels  stolen.  Unless,  therefore,  there  is  somethiug 
exoeptiooal  in  the  way  in  which  property  iu  money 
paaafla»  it  would  appear  that,  in  all  oaaea  where  by 
•ome  aoGident  the  parttcolar  coin  or  ooina  stolen  ooold 
b*  at  the  date  of  tbe  oou'viotton,  tha  pacaon 


then  owning  them  would  loee  his  proper:)-  i'^l-o^ 
the  money  had  been  taken  botm   n<!-.    Bit  ve 
haTe  to  oonatdar  the  proviao,  wbkh  was  in  th«  rtttok 
of  Geo.  4  aa  weU  aa  in  the  present  ititDK 
protecting  persons   who    had    bona  fide  tsfan  i 
negotiable  instrument.    Now,  all  the  oonsidsntiou 
which  could  have  induced  the  Legislatiu*  to  protact 
holders  of  stolen  negotiable  instroments  most  eqimlly 
apply  to  stolen  money  taken  bond  fide,   la  fact,  it  -j 
becaoae  hilla  of  azdiMga,  Ac,  ase  Uka  aanm^tte 
they  are  negotiable:  aee  Mitttr     Raee,  1  Sta.LC 
(10th  ed.),  p.  447.    It  may  be  that  the  Lef^jl^tur^  iJ 
not  think  it  necessary  to  protect,  by  tu<.J.adui^ 
n  Am  paOTian,  peceona  who  had  bond  fidt  taken  ttcueu 
monw,  beoanae  in  tiie  great  tnajoi^  o<  mm  >: 
wonld  be  impoaaible,  in  not,  to  ideat^  tte  BMa«. 
so  that  only  in  rare  cases  would  prote-i  tion  V  wiim; 
but  that  seems  hardly  satisfactory.    It  *-^r!nftoas 
that  the  Legislature  must  have  assumeil  thit  pen>xi-« 
having  bond  fide  taken  stolen  money  did  not  w»* 
within  tbe  statute.   The  matter  is  v«ry  doabthl; 
but,  on  the  whole,  I  think  the  explsnatioii  oisfW 
this :  it  may  be  that  the  true  meaning  of  tlu  ariat 
that  money  has  no  ear- mark  i.**  that  when  ca-T^.' 
coins  of  the  realm  have  passed  bond  fide  from  tuaJ  v: 
hand  aa  onrranqy  end  aa  money  they  ara  eaaa  W^- 
for  all  porpoaas  of  property  in  tlieai,  not  to  W 
identiflable.    They  beoome  mardy  eo  mock  wm^ 
in  the  posses.sion  of  the  person  to  whoni  thej  b>- 
piisscd.    If  it  is  a  sovereign,  then  for  all  pnTpusM  <'■ 
the  property  twenty  shiUings  or  eight  half-w^L' 
are  the  legal  eqnivaUnt  of  the  aoreniga.   M  ^ 
payment  to  the  man  ha«  been  made  in  wrm^v^ 
against  him  is,  as  a  rule,  merely  to  recow  aa  nstfc 
money,  and  not  the  idontical  coins.    A  nuasmoC 
as  a  rule,  be  convicted  of  larceny  as  abaileeof  nwo^f 
lUg.  V.  Ha&mll,  9  W.  K.  708,  30  L,  J.  M.  C  H  ' 
Of  courae,  this  view  in  no  wajr  nrevents  a  serraiu 
agent  bring  Mabia  to  hand  over  ideataoalogiaaracm^ 
tohiamaater.  Hie  point  only  ariaea  upon  tha  pMV 
or  the  coins  from  ot  ^    ji'  rson  to  an-jtht-r  u  n£»?y. 
The  doctrine  that  money  has  no  ear- mark,  wLswr- 
it  means,  is  xmdoubtably  a  dot:  trine  of  our  law.  Lri 
Manaiield  in  MHUr      Bau,  1  Sm.  L.  a(l«tk  ti. 
p.  447.  critioiMd  the  axpraaaion,  aot  aa  h^ 
nicorrnct,  but  as  not  being  the  trtip  reason  wbf 
property  in  mouthy  pa&sed  ou  trainkfer  ind^>eO'ifl^" 
of  the  title  of  the  transferor.   The  doctrine  is  di»ctt»i 
and  explained  both  iu  Taylor  v.  Plumrr,  3  M.  &  J>-  j^- 
and  in  the  judgmcntaofSU' George  Jeasel  audTheajpr 
L. J.,  in  In  re  Halkt's Estate,  28  W.  E.  732, 13  Ch.I>-^  ^' 
I  think  the  view  which  I  have  suggested  aaio  •■-'!' 
on  its  being  dealt  with  and  passed  as  money  i^i*:.' 
being  treated  in  law  as  having  lost  its  iieotitT.  isi 
balng  merely  so  much  money  in  the  hands  '■•i  ^' 
peraon  who  took  it,  aa  really  oonaaafeent  witk 
cases,  if  not  with  all  the  litda.  V  it  ia  emm.* 
makes  the  100th  section  of  the  Ijaroeny  Act,  1*^ 
work  m  one  woidd  expect.    I  cannot  think  tk»^  -  » 
thief  steals  a  sovereign  anil  buys  some  M^.^ 
iiDidl  value  with  it  in  a  shop,  and  goes  any  «u 
tbe  artide  and  the  obange,  and  th^  by  tw^^ 
80iii«  accidental  circumstance  such  as  the  alnfkai' 
happening  to  have  no  other  sovereign  io  ha 
the  time,  the  ccun  can  be  identified  in  fact,  tb»:  >^ 
conviction  of  the  thief  the  shopkeeper  ]o*»  ^i*  ^ 
to  tbe  sovereign.    I  incline  to  think  tha?  iht  r.<-S 
the  lOOdi  aection  of  tha  Laroany  Aot,  ao  fsr  •»  "J*^ 
is  ooDonned,  ia  limited  to  oaaea  wbm*  the  soff 
stolen  or  proceeds  of  it  are  found  on  tLc  tL;rf  *  « 
the  possession  of  someone  taking  frosii 
wise  than  by  the  money  passing  as  cumocy- 
the   statute   of   Hen.    8   waa  paaaed  iu 
important  efEeot  probably  wm  tbe  aame  a*  ^ 
Uf  an  appeal  and  writ  of  mtitnlian  ia  tk  <U« 
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procedure;  2  Hawkiua   Plcan  of  the  Crown, 

c.  23,  P8.  40". 17  —  namely,  to  prt-vetit  forfeiture  to 
the  Crown  or  to  any  lord  baTutg  right  to  waifi  or 
oitisjs  or  gooda  of  faloiii;  bnt  ul  that  it  now 


I  l»Te  thonglit  it  right  to  diseoss  tb«  questions  of 

IsiW  'iliicli  wero  argued  before  us;  but  »9  I  have 
alrvttilv  Said,  the  poiuts  do  not  arise  npun  the 
infen-uci'  which  I  tbink  it  right  to  drtiw  fn  ni  the 
fact*  (tatod.   I  think  that  the  appeal  miut  be  di«- 


Apptnl  ditmittmt. 

Solicitor  for  apptUant,  II.  Clifton,  tat  Phmbridge, 
Brighton. 

Solicitors  for  respondent,  I'ian  ift  WooAto^  for 
T.  A.  OtKxlTuau,  Brighton. 


(DariiDg  and  ChaoneU,  JJ.)  j  ^ 

WUXIAMS  V,  IfACDONAT.n.  (i.) 

Li'rfntiing  Arit — Traveller — Sak  during  prohiliitid  hi.ur.i 
—  'frntflUmj  in  order  fe<  ohtaiu  rrfr«»hmrtit — Licrnsi:-'i 
Act,  1872  (35  .t  36  I'lH.  r.  94),  'lo—Licmting  Act, 
1.S74  (37  A  38  Vtd.  c.  49).  ».  lO—Snndm,  Cftnting 

{n'.ii''»)  Arf,  ISSl  (M  A-  45  I'ict.  r.  Oil,  i>.  -l. 

A  j>erinin  mtim>t  he  cvmn'rted  undf  r  tedion  '2o  uf  the 
Limiting  Art,  1872,  of  falarUf  re}tre*eutin(j  htiMf^f  h}  be 
a  traveler  and  obtaining  intr,  n'mf  ing  liquor  at  a  railwai/ 
dalUmr^firethnuniroom  dunuj  the  hour»  when  UreMed 
nnmim  arv  dmi  >/»  at  Via  liaw  A«  oMwiU  tiw  drink, 
he  Juu  UAm  a  ffefeef  ON<i  intatdt  to  iravtl  hp  railroad, 
and  c/'V*  u,  fr'iiv7,  »,■<■;(  though  he  only  took  t^teh  Uckel 
and  travtiied  »o  aa  U>  ht  able     obtain  sucJi  drink. 

Oam  atated  by  the  jastioea  of  th«  poaoe  Idir  tiia 
comity  of  Olamofgan  Mtting  aa  a  court  of  summary 
jurisdiction  in  the  petW  ■awonnl  diniion  of  Abarav<m 
m  the  said  oovatgr  uBaar  th*  Sommavy  Juriadiotion 

Act,  1.S79. 

On  tho  Hth  of  Xovpiub'^r,  IStfS,  an  information  was 
laid  by  Alexander  McDonald,  inspector  of  police  ' 
»t  Abersvon  aforesaid,  the  respondent,  against 
Edmrd  Williams,  of  Margam-street,  Cymmar,  in  the 
•aid  county,  tha  appdlaDt,  charging  that  ha  on  the 
'  th  of  Xovomber,  ISJTS,  by  falsely  representing 
liimself  to  be  a  travelltsr  unlawfully  did  obtain  from 
thfl  Khondda  and  Swansea  Bay  Railway  Co.  at 
their  refreshment  rooms  at  Cymmer  railway  station 
oertain  intoxicating  Uqnor — to  wit,  beer— in  contra- 
vention of  the  proTisiona  of  aaotion  10  of  tha  UoanMng 
Act.  1874.  The  jnstioea  ooovioted  tiw  appcOant,  who 
now  appealed. 

The  facts  of  the  ca^e  as  foimd  and  fit-iit^d  by  the 
!ii!igi.strat  s  wi  ri  m  followH:  The  Khondda  and  Swansea 
liay  liailway  Co.  were  at  zJl  material  times  duly 
licensed  to  sell  intoxicating  liquor  in  and  upon  their 
refreshment  rooms  at  the  station  at Qymmer  aforesaid. 

On  Sunday,  tha  aaid  6ili  ol  Mbvember,  1896,  tli<' 
••id  Edward  WiUiama  waa  io  the  refreshment  rooms 
nt  the  station  aforesaid  at  9.40  a.m.,  and  he  re]>re- 
r.  ritc'l  that  ho  intendtd  to  depart  from  the  .s*id 
Cyminer  station  by  railro:^  to  lllaougwynti,  another 
Btfitioii  ou  the  Khondda  and  Swansea  Bay  Railway 
two  miles  distant  from  Cymmer  station,  and  asked 
I  for  and  obtained  from  thfi  torrant  of  the  company  in 
I  cbafga  4^  tha  aaid  raons  a  glass  of  baar.  Tha  said 
Bdwatd  "Williaaai  tfMn  bad  aad  wodttoad  to  the 
araapondwifc  at  liii  laqiuat  a  ticifcat  from  tba  mid 

'  (ft.)  Reported  by     G  S 1 1 \.i.wt.VL,  fiaq.,  Bacrister- 

at-ijaw.  { 


Cynuiier  station  te  the  said  Blaengwynfi  station.  He 
did  in  fact  depart  from  the  said  Cymmer  station 
by  the  train  leaving  for  Blaengwynfi  aforesaid  at 
9.48  a.m. 

The  place  where  the  said  Edward  Williama  lodged 
during  the  night  previous  to  tha  said  6th  of  NovamMr. 
1 WM  wiUun  thiM  mUea  of  the  aaid  refreihmant 

rooms. 

The  said  Edward  Williams  whs  not  a  Inttia  fida 
traveller  at  the  time  he  entered  the  said  refreshment 
rooms  and  obtained  the  said  glass  of  beer,  and  obtained 
his  said  ticket  and  antarad  the  train  as  afoioaaid  for 
the  purpose  of  obtaimiiff  intoarieating  b'quor  at  the 
said  reft^shment  room  before  starting. 

It  was  contended  on  behalf  of  the  said  appellant 
that  as  lie  was  a  jtersnn  intending  to  depart  by  train 
he  was  entitled  tu  mk  for  and  to  be  supplied  with  the 
Sftid  glass  of  beer  as  aforesaid,  and  that  the  provisions 
aa  to  bonS  fide  traveUen  in  the  said  lUth  aaotion  of 
1^  Iloenaing  Act,  1874,  did  not  apply  to  thla  oaae ; 
and  also  that  n]ion  the  said  facts  the  said  Edward 
Williams  had  not  wimmittcd  any  offence  against  the 
provisions  of  the  said  Hlth  section,  and  could  not  l>e 
prof^uted  or  convicted  under  such  section  or  under 
section  2a  of  the  Licenting  Act,  1872. 

The  justtcea  were  of  opinion  and  determined  against 
the  said  contentions  that  inasmuch  as  the  said 
Edward  Williams  had  lodged  within  three  miles  of  the 
said  refreshment  rooms  during  tbe  previous  night  ha 
was  not  a  iK'nil  jid-  traveller,  and  that  he  obtsinetl 
his  ticket  and  d<>j)arted  by  the  train  for  the  piiq)08e  ns 
aforesaid  of  obtaining  intoxicating  bquor  before 
startiug,  and  that  be  had  no  right  to  ask  for  and  to 
be  supplied  with  the  said  liecr,  and  that  On  the  facta 
stated  he  waa  guilty  in  law  of  tha  offmoa  ehainpad. 

The  questioQ  Ot  the  opinion  of  tba  ooorl  mM 
whether  tha  dalanD&iation  and  oenvietkm  ware  tight 

in  law. 

Py  Kection  25  of  the  I.ieensing  Act.  1372  (35  &  .16 
Vict.  c.  94),  it  is  enacted  tbat  "  Every  person  who  by 
ftslsdy  repreaentiug  himself  to  be  a  traveller  or  » 
lodger  buys  or  obtaina*  or  attempts  to  buy  or  obtain, 
at  any  prenuaes  any  intCMdoatbg  liquor  during  the 
perioil  during  which  such  premises  are  lL  n  i  in 
pursuance  f,f  this  Act  shall  be  liable  to  a  penalty  not 
exceeding  tivf  j>ounds." 

IJy  section  10  of  tho  lAcensing  Act,  1874  (37  &  38 
Vict.  c.  49),  it  is  enacted  that  "  Nothing  in  this  Act 
contained  aa  to  houra  of  oloaing  shall  preolode  the  sale 
at  any  time  at  a  railway  etation  of  tntoneataig 
liquors  to  persons  arriving  at  or  departing  from  such 
station  by  railroad.  ...  A  person  for  the 
piirjioses  of  this  Act  and  the  principal  Act  shall  not 
bi!  (Itemed  to  be  a  Imnu  Jide  traveller  unless  tbe  place 
whore  be  lodged  the  preceding  night  is  at  least  three 
miles  distant  from  the  place  where  he  demands  to  be 
supplied  with  liquor,  such  distance  to  be  caloolated 
by  the  nearest  paUio  thoroiuphfare." 

By  section  4  of  the  Sunday  Closing  (Wales)  Act, 
1881  (44  &  45  Vict.  c.  61),  it  is  provided  that 
"  Nothing  in  this  Act  contained  shall  jirecluile  tbe 
sale  at  any  time  at  a  railway  station  of  intnxii-atiug 
lienors  to  persons  arriving  at  or  deparUog  from  such 
atraon  by  lallway.** 

8.  T.  Bvam,  fat  appellant.— ne  magiitratea 

were  wrong,  and  the  conviction  ongbt  to  be  quashed. 
The  appellant  was  a  tniveller  within  the  iiie?iningof 
the  Act.  Section  4  of  the  Stniduy  Closing  (Wales) 
Act,  1881,  specially  exempts  railway  travellers.  The 
words  in  this  section  are  disjunctive,  "arriving  at 
or  departing  from  auoh  station  by  railway." 

He  quoted  FUher  v.  Howard,  18  W.  B.  145,  84  !«,  J. 
M.  (2  :  AocAe  v.  (Mman,  14  W.  B.  499,  35  J. 
M.  C.  118. 
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WzLUAics  V.  MaoDovaia.— "  Tmt  Oasloita.' 


J,  E.  BiDihes,  for  thp  respondent. —Tlie  Sn  ;  It} 
Cloaiog  (Wftlea)  Act,  ISSl,  enacta  that  railway  station 
tef reslimen i  r  i  mi'i  slmll  be  closed  on  Saudays  except 
to  traTellera  by  railroad.  A  persou  who  oulj  goes 
from  one  station  to  another  for  the  pnrpoN  of 
obteiniog  nfcwhflient  is  not  sooh  a  tcavaUsc  m  is 
laferred  to  \if  the  Aot.  The  jnstioes  may  find  as  a 
fact  that  ft  man  bought  a  ti  Vi  t  iMt  iut«?DJirii^  t; 
travel  but  mtrfly  to  obtain  driui,  and  such  a  iiiaii 
woidd  not  b?  a  {.K-rson  arriving  at  or  d*?parting  from 
a  station  by  rtulroad  within  the  section.  They  are 
also  entitled  to  consider  whethsr  tiia  man  is  a 
tnTsUsr,  and,  if  so,  wbsthsr  ha  is  a  jpenon.  ttavaUiog 
orposea  thaa  to  obtain  dE&ik,  But  for  the 
appearance  of  the  inspector  the  appellant  might  not 
have  departed  by  train.  Apart  from  this  the  mere 
goin^  by  a  train  does  not  coustiiate  a  man  a 
travoller.  In  Ptan  AiemmUr,  41  W.  R.  3J)2,  [1893] 
1  Q.  B.  622,  it  was  held  that  persons  who  had  come 
more  than  three  miles  in  order  to  obtain  bsor  at  a 
liosnsed  huu^ie  were  not  bond  fide  travdlen  wtthin  the 
nwtMing  of  tha       '-'"g  A«t  of  1874. 

Da&ling,  J. — In  this  case  the  app<-llant  went  to  a 
railway  station  in  Wales  and  obtained  a  ticket  during 
th«"  timo  that  public-housaa  were  rlosed,  which  en- 
titled him  to  travel  to  a  place  two  milein  off  on  the 
railway,  and  the  magistrates  found  that  he  obtained 
tlw  ticket  and  dajputed  by  tba  tnin.  Ibev  also 
found  that  h«  obtdned  Us  ndnt  and  dflparted  by  the 
train  for  the  puqtoso  of  obtAining  into7.iC!itiT-f»  li(piur 
before  starting.  Upon  behalf  of  the  Lii  j  i  Utint  it  is 
contended  that  he  wa-i  wrongly  convict'  1,  b  u  .^>  by 
eectiun  10  of  the  Licensing  Act,  1894,  it  provided 
that  "  Nothing  in  this  Act  contained  as  to  nours  of 
clodog  shall  ntoolade  tba  sale  at  any  time  at  a  rail- 
way itatioa  of  intoxioatiog  liqaom  to  persons  arriving 
at  or  departing  from  soob  station  by  railroad."  The 
appellant  was  charged  under  section  25  of  the  Aot  of 
1872  with  fal.Holy  representing  himself  to  be  a  traveller  ; 
and  if  he  had  falsely  represented  himself  to  bt^  a 
traveller  and  got  drink  at  a  railway  station  at  a  time 
when  pablio-houses  ought  to  be  closed,  I  do  not  think 
tiiat  anything  in  section  10  of  the  Act  1874  would 
have  availed  to  Mve  him.  Bat  ha  did  depart  by  the 
train,  and  the  geetion  entitled  bun  to  be  served  with 
intoxicating  liquors  if  Ijc-  was  arriving  at  or  departing 
from  the  station  by  riiilivay.  If  ho  was  to  be  supplied 
on  departing  froni  tlie  station,  lie  must  bo  sujiplied 
before  departing  by  the  train.  If  he  departed,  be 
certainly  travelled  Vf  nilway ;  but  upon  behalf  of 
the  respondent  it  wae  oontended  that  the  appellant 
was  not  a  real  genuine  traveller  within  the  meaning 

of  the  word  "  travfllrr "  T  do  not  use  the  term 
"  boiK'  jidt  traveller"  lu  tIjH  case,  because  it  applies 
perhaps  specially  in  tin  r  branch — so  as  to  exempt 
htm  from  the  operation  of  section  'Ih  of  the  Act  of 
IftTS.  It  was  contended  that  the  appellant  was 
not  a  IxaveUer,  beoanae  he  did  not  intend  to 
depart  when  he  bonglit  the  defalk;  ttst  when 
he  obtained  his  ticket  and  departed  it  was  for  the 
purpose  of  obtaining  intoxioating  liquor.  Tlure  is 
nothing  in  seotioii  10  of  the  Act  of  1S74  .  nai  tm^'  t'lat 
a  traveller  mnst  bo  a  traveller  for  a  particular  purpose 
— that  he  must  be  a  traveller  engaged  on  bnainess  and 
not  on  pleacure.  The  only  pleasure  of  some  people  is 
to  difnx*  la  my  opinion  a  person  does  not  cease  to 
be  a  traveller  becatise  he  takes  a  ticket  and  makee  a 
journey  with  the  object  of  obtaining  drink  at  the 
ftation  fn.iii  w  Iiicjh  ho  starts,  and  probjibly  morn  at 
the  statiuii  ill  which  he  arrives,  and  again  at  the  same 
station  before  he  returns.  If  the  appellant  had  taken 
a  ticket,  never  meaning  to  travel,  and  in  fact  did  not 
tavel,  he  would  not  have  been  a  traveller  nor  a  pw- 
lon  nniviog  at  or  depexting  fcom  •  stetioD.  xhe 


:i;  [>.  "], II. t,  \v] i;i.'.''ver  his  motive,  did  actu  illy  -1  p&rt 
from  the  station.  Oonae<juently  he  cannot  fios'iibly 
be  said  to  be  a  person  falsely  representing  himself  to 
be,  what  in  fact  he  aotoallF  wee— namelv,  a  trateUer, 
and  tiie  appeel  mwt  be  aDowed,  nd  tba  eottHetiea 
quashed. 

QKAmnu.,  J. — lam  «t  An  nme  opinion.  Section 
10  of  the  Aot  of  1S74  nraitbeTeed  as  saying  that  per- 
sons arriving  at  or  departing  from  a  railway  station 
are,  for  tlie  jmrposes  of  their  being  supplitsti  at  XhiX 
station,  hcmi  fiih  rr;iv,  lli     wi'nin  the  meaning  of  the 
Act.    llead  iu  that  way  there  is  no  iooonsistency.  If 
a  person  is  not,  in  fact,  departing  from  the  station  at 
the  time  when  he  is  simplied — that  is  to  eey,  aboot  to 
depart — be  would  not  be  eutHied  to  be  eeisad  eitbsr 
as  a  bond  fide  traveller  or  a  traveller  in  any  sense  of 
the  word.   There  would  have  been  no  difficulty  if  the 
justices  had  found  that  when  he  was  Th  irif;  supplied 
with  liquor  the  appellant  did  not  iuusai  to  go  by 
train,  and  h(»  only  afterwards  intended  to  go  by  train 
because  a  police  inspector  came  in.    In  those  ciroaat- 
stanoes  the  conviction  would  have  been  right ;  but  they 
have  not  Ibond  that.   In  mj  opiniflsi  the  appeUaat 
was  a  penon  departing  from  the  station  by  railwsy. 
uud  therefore  entitled  to  h"  «'jt  jjlied.    The  latt*»r  part 
of  the  section  does  not  appear  to  me  to  cause  any 
difbculty,  because,  if  the  proprietor  of  the  refreishment 
rooms  at  the  station  had  beisu  prosecuted  for  sorviug 
the  appellant,  and  proved  that  he  had  represented 
himself  to  be  deporting  by  the  train  whan  he  wa*  not, 
the  lloenoe-holder  would  eome  wittiin  Ae  piorisiaa  of 
the  latter  T»art  of  the  section,  and  the  proper  coarse  to 
take  would  be  to  prosecute  the  person  «upplie«l  under 
the  Aot  of  1672  for  falsely  pretending  that  he  w« 
departing  from  the  station.     Thus  <»>n«trued.  the 
whole  section  beoomee  oonsistent.    It  is  quite  \m> 
that  it  is  left  open  to  a  person  to  travel  to  a  atatian 
two  milee  oiff,  or  any  other  distance,  when  hia  laeil 
motive  is  to  get  diink ;  but  it  is  impossible  to  so  dmw 
an  Act  of  Parliament  that  no  person  can  evade  it  or 
keej)  himself  outside  it,  and  that  is  what  the  appellant 
appears  to  have  succeeded  in  doin^.   As  to  ttiia  case 
I  entertain  no  dovibl  that  Um  onmolioa  ought  to  be 
quashed. 

Conviction  <jiuuhed. 

Solicitors  for  the  appellants,  SAorps,  Psrhtr,  «fe  CSh, 

for  CuthberUon  it-  PowtU,  Neath. 

Solicitors  for  the  respondeat,  Xorrit,  J^-Vm,  A 
Okafmant  for  TemuaU    /eass,  AbenTon. 


May  11. 


Firob.  Div.  &  Adm.  Siv.  I 
Admitalty.  ] 

"Thk  Caulotta."  (a.) 

8hip—0Mi$i(m—lie9ttbaitm$  f«t  FrtnvKUfa  CoiUsiotu 
at  Sea,  art.  4  (a) — Veael  aground — Wheiher  RfgaLi- 
liont  for  Preventing  ColliaionB  at  Sea  apply  in  River 

Tlianifi. 

Plai$ttiff»'  vmeit  wAt^s  prooeeiiin$r  up  (As  TAaeis^  took 
ground  at  Ltmthome  JtmeA  oSotrf  3.S0  f>.«i.,  mi  re- 
ma  iufiJ  ?i(tr  l  a  ml  fad.  .^h^  *ouiided  the /our-lJist  I'ffHol 
yrvurilKd  by  uriu'U  40  uf  the  Thame»  Bge-h'  s  t  >  >i/nify 
that  she  was  out  o/  runvrntml.     Ih/ruthint^  vr<*tl,  'rk;-:  h 

UHJ4  following  her  up  the  rtver,  dxtregarded  thtx  iifnaU 
and  ran  into  her  ttern. 

In  an  ocMm  ly  ih»  plaintiffs  to  recover  danagi*,  tie 
deftmUadB  tiUegtd  that  (As  plaintifft*  vt$mi  kadfcibd  la 

(o.)  Beported  by  0.  P.  Jxiaaert,  Bsq., 
at-Law. 
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oony  two  Uaek  haa$  a$  vrmr^bti  bif  ortkk  4  (a)  o/  tlu 
BtgmaHonB  far  Prtvmtmg  CollUtoM  at  8ta  in  thr  eate 

o/veaaeU  ont  of  commatul. 

Held,  thai,  oMmnimj  without  deciding  that  the  Regula- 
tima  for  Pr'^ontiiKj  ('oUitiiim  <it  Sai  upplied  to  the 
Bimar  Thames,  arttcit  4  (a)  of  tho*e  regulationa  vna 
ntt  applicable,  ajt  it  applied  only  to  vttteU  not  under 
timmand  vhiUtt  afloat ;  and,  fur&ert  nm  thai  urftde 
did  apply  to  veii4«  agrmnn,  the  eate  wat  gemrmd  hg 
arti'le  40  (/  l?ie  Thame*  Tiiit-laws, 

Tlus  WM  aa  autiou  of  damage  iuatituted  on  behalf 
of  the  owners  of  the  rteunship  Dundee  against  the 
rtwuMhip  OarUMa  to  noorw  toe  damaM  aiiiiiig  out 
of  •  oolluion  tilttdi  oooufned  IwtwMn  tt«  two  TeMelB 

in  Limfihouse  R^wh  of  tlie  River  ThHT^ip-;  mi  the 
aftenjoon  of  the  21»t  of  Novomlwr,  ifsys,  tibout 
.■J.  J  I  [)  111.,  when  Thf  Dundt^  whilst  ou  a  voyage  from 
Dundee  to  Loudou  with  a  general  cargo  and 
paaaeasen,  in  charge  of  a  duly  qoalified  puoi  and 
Tftoeamax  np  limahome  £eaoh,  took  th*  gtoimd  in 
aboat  ada-«haaiul  haading  ftnight  up  tha  nach,  and 
remained  aground  with  her  engines  Btopp<>d. 

The  action  waa  hwd  on  the  'J7th  of  April  before 
Bamef,  J.,  iNnist.  1  by  two  of  the  Elder  Br^ithren  of 
the  Trinity  Housn,  when  evidtiuoti  wua  givttu,  inttr  alia, 
that  before  the  oollinon,  on  37i«  Carlotta  approaching 
The  Duruhf  four  abort  blacte  in  rapid  auooeaaion  had 
been  sounded  on  the  steam  whistle  of  The  Dundee, 
bal  thai  she  bad  not  exhibited  the  signals  mentioned 
ift  tlia  4tli  article,  sub-section  (a),  of  the  Regulations 
for  Preventing  Collisions  at  Sea. 

Piek/ord,  Q.C.,  and  Headt  for  tha  plaintilEi.— Those 
on  board  The  Dmdee  ob^ad  all  tne  matarial  bye- 
lawa  of  the  Thames  Conservancy,  and  made  tl  r 
xignals  required  by  artiolo  40  of  those  bye-law* 
when  the}'  f  juml  7'',/  I>.:<i,h>-  was  aground  and  I'hr 
f'urtoUa  was  appronciiiug.  The  power  given  to  her 
Majesty  by  Order  in  Council  to  make  rules  for 
prefontimrooUisioos  at  sea  under  section  418  of  the 
HmliaittBhip^ng  Act,  1894.  clearly  appears  from 
tbat  Mction  and  tba  pvoriiions  of  section  421  of  the 
same  Act  not  to  extend  to  the  making  of  rales  for 
1  T'  venting  collisions  in  waters  connected  with  the  aea, 
mid  any  clause  in  the  Order  in  Council  of  the  27th 
of  November,  is;)6,  purporting  to  give  a  wider 
authority  to  the  Uegulationa  for  Preventing  Collisions 
at  Saaia  ultra  viret. 

They  reieimd  to  The  Frmeoiua,  2  P.  I>*  8 ;  Thf 
Bipon,  33  W.B.  669, 12  P.  D.  65;  The  JTonfe  Bom,  41 
W.  R.  304,  [1893]  P.  23/ 

t  'lirv'T,  Q.C.,  and  f^tuhha,  for  the  defendftnts. 

ThtjiT  argument  appears  from  tiie  judgment.  In 
a'ldition  to  the  authorities  there  cited  tbOT  referred  to 

TUr  Uvtrimjion,  11  P.  D.  117.  34  W.  R.  Dig.  17.5. 

Baases,  J. — It  V.  iH  Hr^'ueil  uu  behalf  of  the 
defendants  that  Tht  must  in  uny  event  be 

held  to  blame,  ou  the  ground  that  she  ought  to  hare 
oomplied  with  article  4  (a)  of  the  Regulations  for 
Pravantiog  CoUiaiona  at  6aa  by  pnttiag  up  two  Uaok 
bolls  to  indioato  tbat  from  an  aocMent  She  «u  not 

uiid(>r  ;  rmimand.  There  is  no  do-iht  ttiat  those  in 
ciiiirgi-  ijf  Thf  Dundtf  iXid  not  du  tliut,  though  ^tw 
the  collision  they  wi  i-  put  up  for  fL  sii  irttime  but 
hauled  down  a^iu,  a«  the  nilot  couoidured  tbat  their 
esbibttiaa  itai  mong  ia  ua btv;  atanj  fata  tbey 

•  See  The  C.  H.  BiUler.  23  W,  IL  113,  L.  R.  4 
A.  &  B.  m  «tp.  ail,  and  TAs  ^ymoonf,  Swa.  374. 
whiob  latter  oaae  Mean  to  «acpudn  wby  in  tome 
caaea  whore  na  special  local  nilp-  for  jiroventing  col- 
liaiuns  iu  rivi-rH  )i»vc  bwn  made  by  lawful  authority. 
The  Regulations  for  Preventii^  Ckdiinoiia  at  fiea  have 
been  ai^lied  a>  binding. 


ware  not  timv  at  tiia  tuna  «f  tha  aoUiaion,  and  the 
detendanta  ny  that  if  the  balls  had  been  pat  up  prior 

to  the  coUiflion  the  fact  that  the  vessel  was  aground 
woidd  have  been  more  readdy  noticed.  I  doubt 
whether  it  would  have  luade  any  difference,  for  it 
seems  to  me  on  the  evid«ioe  that  tbosA  on  board  The 
Carlotta  were  so  careless  as  not  to  be  keeping  a  proper 
look-out;  still,  I  most  deal  with  the  point,  bsoanse  it 
was  aifraed  on  behalf  of  the  defendants  that  it  nighit 
have  affected  the  c/we.    This  is  really  a  point  of  law. 

On  behalf  of  the  plaintiflfB  it  waa  ar^ied  that  article 
40  of  tlio  TliHUM'M  H_v.'-Law8  wa«  with,  and 

that  tis  that  article  lietiia  with  the  case  of  a  vesjjel  not 
under  command,  the  sea  rules  do  not  apply,  and  that 
therefore  article  4  (a)  doss  not  apply-  On  tha 
defendants'  side  it  was  oontandsd  that  the  sea  ralss 
do  apply,  and  that  when  tbey  are  applied  article  4  (a) 
apphes  to  this  particular  case,  so  that  a  sight  signal 
was  reouired  as  well  as  tha  Boond  signal  bf  artieia  40 
of  the  Thames  rules. 

The  first  question  is  whether  the  sea  rules  a^iply. 
The  Kegulatioos  for  Preventing  Collisions  at  Sea  at 
present  in  foroe — namely,  those  of  18^7,  are  made 
under  the  authority  of  seotioD  416  of  the  if  erohant 
Shipping  Act,  1894,  which  proridss  for  flie  making  of 
"Regulations  for  the  rri'V.':itii >n  rif  noIliHioiis  at 
Sea.  The  regtilations  tiitjixm^ivett,  aa  drawn,  cuui- 
mence  with  a  preliminary  statement.  "These  rules 
shall  be  followed  by  all  vessels  upon  the  high  aeas, 
and  in  all  waters  connected  therewith  navigable  by 
ssa-going  vessels."  It  is akoprovided  by  artida 60 
of  ttose  regnlatioas  tiiat  **1lotbing  in  thsss  ralss 
shall  interfern  Tvith  tho  operation  of  a  special  rnle 
duly  made  by  locul  Ruthunty  relative  to  the  naviga- 
tion of  iUiY  liiirboiir,  riv^'^,  or  inland  waters."  V-T 
reasons  which  I  will  give  presently,  i  do  not  think  it 
is  absolutely  necessary  for  me  to  determine  whether 
the  sea  rules  apply  or  not,  thosgb— assmning  that 
there  are  either  no  ralss,  or  no  ralss  vhioh  oaght 
reasonably  and  properly  to  prevent  thdr  aMtUoatun, 
my  present  opinion  is  that  they  would  ap|uy — ^that  is 
to  say,  I  think  that  the  sea  regulations  in  such  cir< 
onmstMioes  are  intended,  and  ought,  to  apply  to  tidal 
waters  connectwl  with  the  high  seiis  navigable  by  sea- 
going vesaels.  There  is  no  doubt  that  the  Regulationa 
tor  Preventing  Collisions  at  Sea  for  the  time  being 
in  force  have  fraos  tims  to  tioM  bsen  troatad  as  so 
applying.  For  instsnos,  In  the  esses  of  The  Omeordta, 
L.  K.  1  A.  &  E.  93,  IS  W.  R.  Adm,  Dig.  28;  The 
VtUx  Uy,  IH  W.  R.  2G4,  L.  R,  3  P.  C.  44;  vaAThe 
Vol»,jnr  and  The  Bai.  /rr,  21  \V  ];.  ll.i,  L.  R.  4  P.  C. 
olit,  the  sea  rules  as  then  existmg  were  treated  as 
applying  to  the  Thames. 

X  felt  a  little  difficulty  in  nndecstaodimg  why  they 
were  asinmed  to  apply,  and  why  the  TEames  ndes 

were  not  considered  in  tho<!>i  rasr-  :  V  ut  thr:  o-tpl»uiH- 
tion  appears  to  l)e  thui  at  the  tiuj<j  thuac  cASca  were 
decided  ihv  "  ;t<H  iiii;^'  mil  Slicing"  part  of  the  rules 
of  the  Thames,  as  we  now  have  them,  had  not  been 
framed.  As  far  ss  I  osn  aseerlain.  the  rales  at  that 
tims  in  the  Thames  were  those  whioh  were  mada  ia 
the  ysan  1860.  1802.  and  1804  aa  bye-laws  and* 
the  provisions  of  the  Thames  Conservancy  Act,  1867. 
These  bye-laws  only  contain  a  general  rule  that 

vessels  ar"    to    be  navigaieii   in   n-    o.'ir.'fnl  ninrimT', 

together  with  certain  provisions  a^  to  bghtn.  it  wao 
not  until  1872  tbat  the  sailing  and  steering  ports  of 
the  rules  applicable  to  the  Thamsa  seem  tirnt  to  have 
been  put  forwsid  in  tluir  ptessnt  shape.  This  seeuts 
to  ha  the  rtoson  why  no  ref>>renc«  is  made  in  tha 
sasss  I  hsiva  msntfamed  to  anything  bat  the  sea 

rules.  Then,  again,  the  "ea  rulen  have  been 
treated  as  appl>iDg  in  ilie  llnniln-r  in  ttm  cHse  of 
7  /ir  (itriiKiiiiii,  Mnude  iV  Pollock's  Merchant  Shipping, 
TuL  1,  p.  606  (note),  and  in  the  Clyde  in  The  Ariadne, 


Digitized  by  C«. 


704  THE  WEEKLY  REPORTER.     itm.t.vm»,i    VoL  XLVii 


High  Court.  "  The  Carlotta."  High  Coubt, 


9  Ct  8tM.  Gm.  4  Mr.  118,  whora,  m  fvr  m  I  eaa  we,    if  you  find  ea  ertiele  in  tbe  Thnasei  ralee  wbidb^ 

there  was  nothioff  to  preveot  their  a;>p1icaliou.  If,  iif^uuiulng  that  article  4  (a)  of  the  eea  rules  applies  to 
therefore,  this  cane  were  to  depend  niKiu  an  absolute  i  n  !>lii)>  ai^nround — would  also  i^pply  to  a  ehip  in 
decision  wli'  fh»  r  the  sea  rules  applied  in  tho  Thames,  that  pi>«tiun,  then  it  is  not  cons<i9tent  with 
I  should  be  disjiosod  to  hold  th*t  Lhey  did  apply.  the  whole  scope  of  those  rules,  or    with  some 

But  whether  tho  sea  rules  apply  in  the  Tbanies  or  decisions,  to  require  that  the  provisions  in  article  40 
not,  it  seems  to  me  that  artiole  4  (a)  of  those  rules  ;  of  the  TbamM  rulet  ahonld  M  supplemeated  b{y  tiie 
does  not  apply  to  a  eua  like  tbe  present.  That  I  provirifliMi  in  til*  Mft  ralM.  In  other  words,  «ftid»3B 
article  is  applicable  in  its  terms  to  "  a  vessel  which  |  of  tbe  Mk  nilet  comes  into  oper»tion  and  prarenti  tte 
from  any  accident  is  not  under  command,"  and  in  mj  I  interferenoe  of  tbe  sea  rules  with  the  operation  of 
opinion  tlioso  words  do  not  aj^ply  to  a  vesael  which  is  what  is  a  special  rule  dxily  ma<le  hy  local  authority, 
fast  agrouud.  Th«y  apply  io  :i  vessel  whieli  is  nfloat.  The  argument  for  the  defptidants  was  that,  anaming 
They  might  apply  to  n  \  ('sr>1  touching  and  nio\-iiip,  articio  40  of  the  Thames  rules  ajiplied,  and  required 
but  I  do  not  think  tb«y  apxdy  to  a  vtsssel  which  is  one  signal,  article  4  (a)  of  the  sea  rules  added  another, 
hard  and  fast  aground.  The  words  I  have  read  lead  to  be  given  at  the  same  time.  To  my  mind  this 
me  to  that  view,  mad  thnt  view  i»  Imrtiified  \tf  the  fact  wgnment  is  not  soond,  beoeose  I  think  tbat  lAcn 
that  in  artide  11  of  the  sea  mlM  there  is  an  express  ;  fbere  is  a  oertain  rule  which  deals  with  tbe  wliols 
provision  for  "  a  vesHel  aground  in  or  near  a  fair-  »coj»e  c.f  the  subject,  to  add  parts  of  provisions  of  the 
way"  to  carry  the  light  or  lightu  mentioopd  in  that  sen  rules  would  be  to  interfwe  witli  tlio  operation  of 
article,  and  the  two  redUght'^  prescribed  by  article    the  ThMnu-s  rules. 

4  (a).  Article  11  therefore  deals  with  the  case  of  a  1  am  etreugtheoed  in  this  view  by  the  decisioo  of 
irssssl  agtoimd  et  nig^t.  but  doen  not  provide  for  the  Butt,  J.,  in  The  £'<-coA#'nV,  Sbippiiig  Gazette  Weekly 
ease  of  a  tbsscI  agi«iiBd  in  tbe  daytime.  The  view  1 1  fiunmuy,  1885,  p.  806.  That  was  aeasa  of  ooIhaiaB 
bave  ezpnsBfld  is  fnrlber  Ibrtiiled  by  what  Is  to  be  !  in  tbe  Tuames,  and  in  a  part  of  tiie  Tlianwa  in  whieb 

found  in  articio  15,  sub-section  (r),  of  the  sfxuu-  th^re  is  no  starboard -hand  rule  as  ther<-  is  in  the 
rules— iiiunely,  tbat  "  a  ves«cl  under  way,  which  rules,  but,  according  to  the  arirunient  for  tLi 
is  unable  to  get  out  of  the  way  of  an  approach-  defeiKlants  there  would  \>o  nothing  inconsist-  nt. 
iug  vessel  through  not  bi  ing  luider  command  where  the  Thames  rules  aie  silent,  in  adding  to  the 
or  tntable  to  tnano  nvre  as  rt^ipn red  by  these  rules,  Thnmex  ndes  from  tbe  sea  ndes.  Butt,  J.,  however, 
feball  ...  at  inierv^  of  not  more  than  two  held  tbat  they  did  not  apply,  for  it  is  obvious,  wben 
niontes,  sound  three  blasts  in  saeoesnon.'*  It  is  also  I  oonstdering  tbat  ease,  tbsft  the  starboard-liaad  rale  hi 
material  to  notice  that  there  Is,  in  tbe  present  Thames  I  tbat  part  of  tbe  Thames  was  left  oot  becanse  it  is 
rules  (article  30),  a  provision  for  "  a  vessel  of  l.iO  feet  I  necersary  for  tbe  navigation  of  the  Thames  Oud  tiieie 
or  upwards  aground  in  or  near  a  fairway  "  carrying  I  should  not  \^  iiny  such  rule  in  that  part  of  the  river, 
certain  anchor  hghts,  which  showa  that  the  Thames  '  To  imply  such  a  rule  from  the  sea  roles  would,  there- 
rulcK,  when  dealing  with  a  ship  aground  require  tbat  fore,  be  inconsistent  witb  Hm  genSTSl  SOOpe  of  ths 
at  ni^ht  certain  hghts  shall  \w  carried  but  nmlcn  no    Thames  rules. 

pionsiott  with  leS^vd  to  the  ship  aground  in  the  day-  On  these  gtonnds,  in  my  opinion,  the  signal 
tbna.  Ibe  mson  snggested  to  me  by  tbe  Slder  I  which  it  is  contended  to  tbe  defeMaatR  should  bam 
Bretbren  for  tUs  apfparent  omission  is  that  in  the  I  been  given  by  The  Ihmdm  was  not  required,  aed 

daytiino  you  can  see  that  a  ship  is  aground,  and  there  was  no  brcHch  V>y  her  of  tliA  soft  mles,  even  if 
that  if  you  uiuuot  see  hor  by  reason  of  fog  or  other  those  rules  are  to  be  considered  applying  to  the 
analogous  cause,  then  she  muot  make  some  signal — I  i  Thames. 

have  not  considered  ox&ctly  what — to  warn  other  I  only  desire  to  notice  ooe  other  point  urged  by 
vessels  of  her  position.  But  there  is  this  fmither  con-  tbe  defendants— namely,  tbat  under  artida  3S  of  tbs 
sidsmtion,  that  even  ii  article  4  {a)  were  to  apply  to  >  Tbames  rules  Tht  Dtmdee  oi^t  to  hav«  mag  a  bcO. 
a  vessel  agroond  it  wonld  not  In  my  opinion  apply  to  I  That  role  does  not,  in  my  optmon,  apj  Jy  to  tbis  case. 

a  ve.-isel  aground  in  the  TlianiPH ;  b<'cause,  assundug  j  In  the  result,  and  for  the  reasouH  1  havo  already 
tbat  tlie  words  in  that  ;irti(  lc  "  vessel  which  from  any    given,  1  lind  Tht:  CarioUa  alone  to  blame  for  this 

accident  is  not  under  coniniand,"  apply  to  a  ship  ooUisiant  Mod  tbat ber  ownsn  ate  liaiiiek 

aground,  there  us  an  cxpi^as  provision  in  article  40  of 

tbe  Thames  rules  for  giving  a  signal  **     four  blasts  BoUoitoni  fpr  plaintifiit  Cooper  ^  Co, 
of  the  steam  whistle,"  and  there  is  no  profision  for 

putting  np  balls  in  the  daytime.  It  seems  to  me  that  SoiUoitam  Ibr  defendants,  &ekm  Jb  Stoku, 
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A  DIGEST 

OP  ALL  TUI 

CASES  DECIDED  IN  ENGLAND, 

rmim 

THE  24TB  OF  OOIOBEB,  1808»  TO  THE  12ts  OF  AUOUBT,  1899, 

AH   nKI'OKTCIl  IS 

VOL  XLVn.  OF  THE  WEEKLY  REPOfiTER,  1898^; 

AMD  Ui 

CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOUETHk:!;  ALSO  WiXU  CfiUTAIli  OTliEIl  VAUEA  llEroUTED  THEREIN  DUUING  THE 
SAME  FEBIOD,  BUT  DECIDED  PREVIOUSLY  THEBETO. 


*,*  lu  the  following  Digest  thu  letters  U.I»  after  a  coso  mdioatu  the  Iloiue  of  Lords;  r.c,  tbo  Privj 
Couadl;  ax.,  the  Ckwrt  of  Appwt;  cinr..  LniuMqr;  oh.i>.,  th«  CSmoary  DiTUon;  ite  Qdmh** 

Beuch  Division;  BKCY..  the  Queen's  Bench  Division  sittinf^  in  HanlvTnrt -y ;  p,D,  ft  AlkS.,  Ilw  FkolMta, 
Divorce,  and  Admiralty  Division  ;  o.r.n.,  the  Court  fur  Oown  Ciuses  iusLirved. 

*,*  Tki^  DifffH  vUl  rontfiin  at  the  md  tin  no/  a  Tubular  Indry  of  tkf  Names  of  all  Cases 
Jujwii'd  up  to  tin:  cml  of  August,  1890,  ^(.s  n'ell  in  this  VoiHiw:  (47)  of  the  WEEKLY 
HePOCTEK  a*  in  certain  other  ContenipctratuuKs  lit-^orts.  hi  this  JJojc-d,  Jujarcs  J'oUowing  the 
namt  of  a  ea$e  denoU  ike  page  in  ike  WHKLT  Kvc»mR  v^ich  it  vritt  he  fimneL  Where 
the  name  of  a  caee  hae  m  figwne  aUtuAed,  ike  com  it  not  reported  in  tkie  V<Autm  of  the 
Wkrklt  Kkportbb  'fhUihe  t^trmote  to  (he  eaee  in  oUier  Seporfe  an  given  in  ihie  DigeiL 


ADMimSTRATIOK:- 

t>  Atiett—Attignment  of  policy  and  invetiinent  of 
wwHf  awmoftoay^  Pt<deetio»qfcrediU>n—'l^f'iuution  I 
—18  JBSfvc.  e.  h—Tke  oonrt  hM  |«riadietIoii  before  { 

judgment  io  an  administratiou  action  to  secure,  for  , 
the  benefit  of  creditors,  tbo  proceeds  of  moneys  , 
w)iiuh  Ltivt'  been  received  under  »  det^nl  wliich  is 
iiuiK»achcKi  as  Toid  by  virtue  of  13  KUz.  c.  o. — 
MoWAT,    Ke,   Kixostox   Cotxow  fiiiLL  Co.  V. 
M0WAT»  Ch.D.  Stiriim,  J.,  m;  1  Ch.  831 ; 

6BZi.^.Oh.890;  80L.T.4Qe. 

3.  daimn  against  ettate  o/deettiHtl perton — Kvitknee 
o/  c/u .  ..  '  ij\irri<}»irati<in. — Th(•^^•  is  rn )  mlo  that 
the  court  laust  neceBsurily  reject  a  claiin  tigiiiust  a 
deceased  por8<:m'8  estate  merely  becaiifte  it  is 
supported  ouly  by  the  ancorroborated  evideooe  of 
the  claimant.  Such  uuoorroborated  evidence  should 
lie  exMuined  with  oera^  Mid  even  with  luipiaion. 


but  If  in  the  retalt  it  oonvinoee  the  oonrt  that  the 
<  hiui)  shoiitd  he  ellowed,  the  ooort  •honld  •Ilov  the 

In  re  Flodgtrnkt  BeekM  v.  AnwAiCe,  31  Oh.  D.  183, 

followed. 

In  rf  Finch,  Fi»A  ».  FiwJh  28  Ob.  D.  267, 
dimiUed  /nmi.— Eawumov  v,  Schoxm.  Q»BJ}.  :  79 
L.  T.  850. 

3.  Cre»lHor's  iftion — Rigid  of  retainer  — Decree  frir 
adminittration—Form  of  ailminittration  bond. — The 
lOim  of  a  creditor's  administration  Iwnd  as  now 
oaed  etiU  permita  •  oveditar  who  has  taken  oat 
lettera  of  edoiiiustimtiain  to  retain  his  own  debt, 
even  out  of  assets  oomn  to  bis  bands  aft«r  »  Jucreo 
for  admiutstmtion  ohttiined  by  other  creditors. 

NiiuH  V.  linrli,:,,  (  l.S'J  l),  1  .Sim.&8t.  688,  followed. 

Jones  V.  EvaMilHlii),  24  W.  R.  778,  2 Ch.  D.  420, 
distinguished.— Davibs  v.  Fabry,  Ch.D.  Smm»,  (A, 
429;  [1899}  1  Ch.  602 :  68  L.  J.  CSh.  Si6. 
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4.  EieruUrr—Retahur — Mnney  jmul  irUo  court, — 
An  executor  docs  not  lose  his  right  of  retainer  in 
respect  of  money  wlxioh  be  hat  paid  into  oovri  on 
hb  own  appUoatkni.~LAiiouT,  Sb,  Joamoir  v, 

Lakolkv,  Ch.D.  KfkfiOich,  J, ;  63  L.  J.  Ch.  361. 

6.  Inaohmt  ttUUe — Priority  of  apKiaUy  dehU. — An 
axeoolor  hat  no  power  to  pay  nmple  contract 
creditors  ia  full,  ti»  tb*  pNjadiM  of  ipaiiialty 
creditors. 

In  re  Ortmond,  68  L.  T.  Kep.  24,  36  W.  E.  Dig.  5, 
not  loUowed.— Haskey,  Kb,  Ctnliffk  Smith  v. 
HAmanr,  Oh,D.  N^rth,  J.,  444  ;  [1699]  1  Cti.  541 ; 
68  L.  J.  Ob.  242;  SOL.  T.  47. 

6.  Locke-King'$  Ad,  1S54  (17  &  18  Tret.  c.  113).— 
Republication — Statuteo/  /.haiiations— Mmici/  cliargi-d 
on  land— Frfinmption  of  jxn/mfitt  —  liml  Projitrtij 
LimitaMon  Act,  1874  (37  &  38  Vici,  c.  57),  «.  8.— 
A  teitator  made  a  will  in  1845,  leaving  nti  estate 
on  trort  lor  Mkk  and.  aites  dixeoting  pommit  of 
lui  debts,  &nob&i  fhiit  tlw  inoome  shcrald  be  paid 
to  his  -widow  during  lier  life.  By  a  codicil  in  1835 
the  testator  spcciiicidly  devia&d  cartaiu  portions  of 
the  real  estate  to  his  wife  for  life,  with  remainder 
OTiT,  and  in  other  respects  confirmed  bit  will.  Tba 
testetof^i  idtxAe  prop^tr  was  sobjeottoa  mortgage 
for  i';^(KH\  not  created  by  tlM  tfOtatOT.  ndalaoto 
cliargeii  created  by  him. 

The  teatiitor  lied  in  18.55,  an  1  in  I  srilthe  real 
estate  Cotber  than  the  specifically-devised  portion) 
waa  sold,  and  the  mortn^ga  debt  of  f.i.OOO  and  the 
ohargw  paid  out  of  the  proceeds.  The  widow  died 
in  1895.  After  the  sale,  and  nntil  her  death,  she 
received  th^  ini  oiuo  of  the  residue  of  the  proceeds 
of  sale,  f»)d  also  the  rents  of  the  unsold  apeoifioally- 
devised  real  estate. 

Held,  thai  tbe  ntopeclgr  apeoifloaUr  defiaed  by 
tiia  oodigil  was  UaUa  to  oontzlbitta  towards  pay- 
ment of  the  £3,000,  as  it  was  not  a  debt  of  the 
testator;  and,  aa  the  codicil  confirmed  the  will,  17 
ft  18  Vict.  c.  113  applied. 

But  bald,  that,  owing  to  the  dday  Irom  1865  to 
1895,  tha  liaUU^  was  barred  bytbe  Stalata  of 
Limitations. — Allkn,  Ee,  Basset  v  At  i.hn,  Ch.D. 
Aortlt,  J.,  65 ;  [1898]  2  Ch.  490 ;  lit  L.  T.  207. 

7.  Pradict— Creditor  of  the  executors— Executors 
continuing  the  business. — Administration  of  testator's 
estate  ordered  in  an  action  by  a  creditor  of  the 
executxjrrt  wL  )  Lad  continued  to  carry  <jn  tluj 
testator's  budne«8.—SH0A£Y,  Kx,  Smith  v.  Ssosl&y, 
C^J),  Bfimtt  J.,  188;  78  L.  T.  S40. 

8.  Practice  ^Staying  proceedings —  Laches  — Kn  o  i  o  - 
Mgt  of  proceedings  in  Chanceru— Subsequent  dday — 
Qntir^Suit  dismissed,— Tha  plaintiff,  who  had  been 
mmn  of,  and  bad  takm  ffems  in,  administration 
piooeedings  in  the  ObanoaryiHvUoa  in  the  year 
1894,  and  who  also  had  knowledge  at  the  time  that 
the  claim  of  parties  in  thoae  proceediugs  and  her 
own  claim  (if  any)  depended  upon  the  legitimacv 
or  illegitimacy  of  the  mother  of  the  inteatSto,  took 
no  steps  nntu  1898  to  proseonta  bar  daim  aa  tha 
alleged  nrxt  of-kln  of  the  inteetat<?. 

On  tLtj  2Ut  of  April,  1896,  au  order  was  made  for 
the  balance  of  the  estate  to  be  distribated  among 
the jperaouB  who  were  found,  in  the  Chancery  pro- 
oeedings,  to  be  the  next-of-kin,  all  farther  pro- 
ceedings therein  were  stayed ;  and  on  the  7th  of 
June,  189^,  the  writ  in  the  present  action  in  the 
r.-ubfilr  Iiivisirui  was  issuetl  by  ; 'I aintiff  claim- 
lug,  as  uext-of-kiQ  of  the  deceased,  administration 
to  nis  estate. 

Held,  that  alUutngb  it  waa  naaanacy  to  datarmina 
^/MhiK  tha  aatfeir  waa  fw  juifmla,  tha  pUnttff 
ii*^  pnoUaaDy  aoQ[Difliood  in  tha  ObHUonj  pio> 


oeedings  and  had  been  f^ty  of  soch  lach«  u  U/ 
disentitle  her  to  maintam,  against  those  ■mho  htd 
shared  the  estate  nndar  the  ordan  in  tha  Chsf  j 
prooAedings,  a  suit  to  compel  them  to  lafand  flair 

shares  ;  and,  that  as  thn  only  objwt  of  the  prsseat 
suit,  which  Wiis  in  furm  to  revoke  letters  of  »d- 
ministration  granted  in  1892  and  obtain  a  gr&ntia 
her  own  favour,  was  to  aid  her  in  an  attempt  ts 
recover  the  property  which  had  been  distribdidi, 
this  coort  ought  not  to  aasiBt  her  attempt  to  flhlni 
a  grant  which,  if  obtained,  would  be  OMiflSstahn: 
Held,  tliat  the  suit  must  be  dismissed  with  oosta. 
—Mohan  v.  Baouoin»M,  F.D.  <t  Ad.D. ;  [,lfii99]  P. 
SU;  68  L.  J.  P.  91. 

9.  Testamentary  expenses — Probate  costs— C"U  (■/ 
ttnnteeti^fnUj/  mpotiag  mrobate. — By  his  will,  > 
teatator  ohargaa  nia  laiidiiar^  real  and  p-  r^csl 
pstftte  vnth  tHo  pa\TaPiit  of  his  debts  and  faneol 
and  teaUmoTitary  expenses.  His  personal  f^tite 
was  inBuHicieiit  for  the  payinf-nt  of  hr-t  iA>t^  Ac 
action  was  bronght  in  the  I  robf^te  Divisiott  bj  i 
person  claimingco  revoke  the  probate  of  thaviIL 
and  to  have  an  eadier  will  astabliafaad;  bat  tkst 
atrtioQ  was  dismissed,  and  tiha  coali  «f  alt  fartin 
were  directed  by  the  Probata  SifirioD  to 'bajaHoat 
of  the  testator's  estate. 

Held,  that  the  plaintiff's  ooets  of  such  actioa  we 
not  testamantaKj  anpanaas  within  tha  aaswiBgoi 
the  provWdtt  fat  tha  will,  and  that  thaf  wsw  wars 
fore  not  payable  ont  of  the  testator's  real  osiitw  — 
Pklnce,  Rk,  Godwin  v.  Primce,  Ch.D.  f^irlia^, 
25;  [1898]  2  Ch.  225. 

See  also Bankmptoy.  2, 3 ;  Executor,  2;  Msnwd 
Wonum,  4;  liRiatoa,  7. 

ADMIRALTY 

1.  County  Court^ Appeal — Amount  of  dawafa 
under  £50 — County  Courts  Admimfty  Juritdtcb'* 
Jd,  1.S6S  (31  &  32  riei.  c  71^  5-.  -n,  ;  .  .^A  ylm- 
tiff  in  a  collision  action,  instituted  on  the  mhmtitj 
side  of  the  county  court,  whose  damages  are  )m 
than  £60t  haa  no  ti|^t  of  aiipaal  from  a  jadgawB^ 
dismisabg  tiia  aoit  on  a  qoealMMi  of  fmek  anwagh 
he  institutes  his  action  in  a  sum  exceeding  f  *'  - 
"BUHMA,"  THJt  (No.  2),  PJ).^  Ad,D.;  80  LI 
89B. 

2.  Counttj  rmirt — J urtidv  tion — Seri-ice  of  smmm^ 
— Agent — County  CourUt  Admimlty  Jurisdidion  J"' 
1868  (31  &  32  VicL  c.  71),  «.  21,  sub-settioii  2.-By 
the  Ooonty  Coorts  Admiralty  J uzisdictioo  Act,  1^ 
t.  21,  "  Proceedings  in  an  admiralty  caoss  sbil 
hf  commenced — (2)  in  tlui  county  ooort  havia^ 
admiral^  jurisdiction  in  the  district  of  whiobt^ 
owner  of  the  vessel  or  propnty  to  wbiA  ttaMBM 
talatea,  orliiiagsntin  S^g|land,  leaidaa.  .  .  * 

In  aa  aolion  m  jMrsonoai  malitated  hi  the  Otf  fli 
Loudon  Court  by  the  pi  lintiff^,  the  owneti  ' 
barge  damaged  by  coliWan  wiLk  the  defends: ; 
steamship  within  the  jurisdiction,  the  smntcou 
deaoribed  the  defendant  as  "  Qeocge  Smith,  of  'i 
BoawdQ-street,  Olasgow,  thaowavof  tttesteaoshir 
or  vessel  Citi/  of  Agra,  whose  AgBnts  in  BaticM 
are  Messrs.   Montgomerie  ft    Workman,  of  S6 
Oracniburch-street,  E.O.,  within  t!u>  j'irisdictL:'' ^■ 
this  court."     The  summons  was  served  as  * 
member  of  the  firm  of  Mcmtgomeria  ±  Warkwo 
hot  tha  C%  </  Afn  had  haan  kat  hrfom  thi 
oommenoamant  of  (aa  aelioit. 

lie:  !,  by  Gorell  Barnes.  J.,  that  the  serviov  of  ^ 
summons  be  set  aside,  as  "  agent  in  Eqi^I^^- 
means  a  person  acting  for  anournr  person  in  ^-'^^ 
tion  to  w  vessel  or  i/mfwiy  proosedad 
at  thatinw  tha  wnnoa  of  tha  moosm  ii  miidm> 
and,  at  ttat  iiiiMb  tfa*  Hpuj  had  OMMd. 
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Tbe  caaec  ol  The  Vouuty  of  Durham,  [1891]  P,  1, 
•od   P»v»fcy   V.    Hopkins.  [18t)2l    2  Q.  B.  184, 

•nlaiiMd.— "  City  of  AoW  Tbs,  AAdLD.i 
ClSi^P.  IM ;  79  K  T.  307. 

3.  Ccvniy  Ct>«r<— iVadicw — Payment  into  court 
with  dt»ial  of  tiaUUt^Mmming  of  word  tondtr  " 
— Fi»at  Order— (htatty  Cintrt$  Adminfit/  JwrUdic 
Hon  AH,  1888.  ».  2(>— County  Court  {Admirafl'^ 
J?«/e«,  1892,  Ord.  39b,  rr.  48-50.— Order  396  of  the 
Ooanty  Court  Boles  of  1892  cootains  specUl  roles 
to  Im  afpUMl  in  admiralty  aotiou  in  oomatf  «oarta 
teviDir  adnirally  jariadiotion,  and  oattaiB  ndea  of 

nich  Order  arn  hnadcd  "  Tenderfl."  Of  theee  rule* 
tto  Lo«*le<],  rulii  1^^  rrquires  a  notice  of  tender  to  be 
given,  and  prd^idf-s,  further,  that  jiLOEt^y  may  Iwj 
paid  into  coort  with  a  denial  of  li&bUitv,  and  that 
il  this  ia  done  tbe  form  of  notice  of  tender  ahall  be 
altered  aooordtogly ;  and  role  49  direote  that  within 
forty- eight  hoars  i^er  reodpt  of  sadi  notice  of 
paymrnt  into  coort  the  advr-rBe  party  shall  filn  a 
notice  of  afioeptaaoe  or  rejection  of  "  tbe  Undrr," 
vliilst  rale  50  b  in  terms  as  follows :  "  A  pi^rty 
maoeg/Uag  a  tsndsr  shall  ha  entitled  to  his  costs  of 
•ttit,  tflMdiantwallibn^toiBKaiidcniforoeM^ 
xapEt  of  the  same  •wdt^oTit  the  necessity  01  an 
applicatjou  to  the  oouit  fur  the  ptirpoee." 

Held,  that  the  term  "  tender'*  in  rules  49  and  50 
ol  the  above-mmtioned  Order  referred  to  and 
inclnded  both  apaynant  into  court  withont  denial 
of  liability  and  a  panMUk  into  oaort  with  a  denial 
of  liabiUty. 

An  order  of  iLa  jodge  of  a  ociurdy  ronvt  having 
admiralty  juriadtution  refusing  ike  taxation  of  bis 
coats  to  a  party  entitled  to  tbe  benefits  given  by  the 
latter  ol  thsss  two  larti-iawntionad  rules  a  final 
«iid«r  wHlrm  sMtioa  96  of  the  Coonty  Ooiirls 
Admiralty  Jurisdiction  Act,  IM^,  and  is  conse- 
quently i^ppealable  without  the  permission  of  the 
judge  of  the  court  apj-^^rtled  from.— '*  VULOAH," 
Tm,  F.D.  <fe  Jd.D.,  123;  [1898]  P.  222. 

4.  Limitatitm  of  liability-— Practice — Coit* — Objec- 
tion to  rtgiitrar's  report — J>iteretion  of  regittrar, — In 
a  limitation  of  liability  suit  the  plaintifb  objected 
to  certain  items  of  the  defendants* claim  for  damage 
to  targo  suHt.ained  in  ooosequenoe  of  tbe  collision, 
upon  tbe  ground  that  a  Isirge  proportion  of  the 
damage  waa  owiiig  to  Hbm  defendants'  failure  to  use 
daa  diligsnoa  aflw  fba  ooBisioa  to  miniiBiia  tbe 
damage.  T1i«  registrar  f^nind  that  the  plaintifl^ 
objections  were  well  fonnded,  and  allowed  only  a 
|jortiun  of  the  defendants'  claim,  and  ordered  otkoh 
party  to  pay  their  own  costs  of  the  reference. 
From  this  order  the  defendant*  appealed  by  motion. 

Held,  conflnnfaigfhe  report  of  the  registrar,  that 
though  there  is  a  general  rule  of  practice  that  the 
plaintiff  in  a  liniitation  of  liability  suit  must  pay 
tbeCOetfl,  that  prai  tit  (>  i.-^  nut  invariable;  that  the 
registrar  has  diacretiou  in  a  proper  case  to  make 
sooh  order  as  to  costs  as  he  wines  just ;  and  that 
Us  order  was  ^ghfe— "  Busbiboom,"  Tarn,  P.D.  A 

6.  Limitation  of  liahiliiy — Unreyitttred  fteam-tug 
under  fifteen  tou<  h<tr<hn  entiUrd  to  lir.u'f  her  liahih'ty 
— Menhant  Shippmj  Act,  1894  (67  ob  Vict.  c.  60). 
M.  2,  3,  72,  o0'6 — Meaning  i)f  ship  '*  >,■  t  t.-M-n.'/r.-/ 
^fteen  torn  burden."— Tha  2nd  section  of  tbe 
Merchant  Shipping  Act,  18M»  provides :  "  (1)  Brery 
British  ship  shall,  iiiilsli  eoMPipted  from  r^g^tra* 
tion,  be  registered  under  the  Act.  (2)  If  a  ship 
rfijuired  liy  this  Act  to  be  registered  is  not  registered 
under  this  Act,  she  shsU  not  be  recogui;^  as  a 
British  ship  "  ;  whilst  amongst  the  ships  exempted 
Armii  Hsieteatiaa  vandm  the  Aot  are,     MoUoa  S  ol  ^ 


the  same  Act,  "ships  no^  exceeding  fifteen  tons 
btirden  employed  solelv  in  navigatiou  an  the  rivers 
or  coasts  of  the  United  Kingdom."  Bv  section  MS 
the  owners  of  a  steamship  shall  not,  where  withont 
their  actual  fault  or  privitv  any  loss  damage  is 
caused  to  any  other  vessel  by  reason  of  the  improper 
riftvigafion  01  tbeir  strame.bip,  Vxj  liable  to  damagea 
beyond  £8  for  each  ton  of  the  "  groes  tonnage  "  of 
the  steamship  without  deductioa  OH  account  of 
sngtaa  loonii  bat  dodncting  theipoa*'oartiflad" 
untfer  tihe  Aot  to  he  ooonpied  by  seameB. 

Held,  that  the  wori^s  "  tor,s  l.inrthpn  "  in  ss<:^tion  3, 
meant  tbe  tonnage  measured  in  aocoxdance  with  the 
nroTisianoltlM  Aet  end  the  tanaaga  Mfnlatioot 
thersof. 

Held,  oonseqnently  that  a  ship,  employed  solely 

in  navigation  cm  the  rivers  or  oo&sts  of  the  ITnitea 
Kingdom  aud  not  eiueediug  fifteen  tons  burthen  SO 
ascertain fxl,  v,titi  proju-rly  exempted  froin  regi-'jtry; 
and  that  her  owulth  wtu-u  taiutied  to  liirdt  their 
liability  under  st^jtiou  503  to  £8  per  ton  of  her 
"gxoes  tonnage."— "  BairxBL,"  Tub,  PJ),  4t  AdJ>„ 
288;  [1899]P.  45  ;  68  L.  J.  P.  1 ;  79 L.  T.  627. 

61.  ^tw!Ht$  •AeUoH  of  rtttruint—Minorffy  oum«r$ 

-—Valvj  f)f  fhnrr.^ — .'mcnnf.  of  hai!.-  Tn  an  action  of 
restraint  the  amount  of  bail  to  Ix?  put  in  Ijy  the 
defendants  is  the  same  prop>crtion  of  th>=  whohs  vjiliie 
of  the  vessel  as  the  number  of  lihai-rH  held  by  the 
I^aintiff  bean  to  the  whole  numbj^r  of  shariia  m  the 
vesseL— "Gavsob,"  ThI.  P.D,  <fc  AdJ^,;  78  L.  I. 
357. 

ABTTLTBKATION  :— 

1.  Milk — ad  nf  tirarKjrr — Liahility  of  innocent 
vendor^Sale  of  Food  and  Drug*  Act,  1875  (38  &  39 
Via.  c.  63),  a.  6  ;  Amendment  Act,  1879(42  ft  43  Vict, 
c.  30),  «.  3.— A  vendor  ol  milk  under  a  oootraot, 
consigned  milk  to  anJIway  company  for  olRiege 
to  Faddington  Btation ,  where  it  was  to  be  delivered 
to  purchasers.  Ou  arrival  at  that  station  the  milk 
was  found  to  be  adulterated  b^  the  addition  of  9  per 
cent  of  water.  Theadttltanrtun  took  place  without 
the  knowledge  of  tte  vandor  daxliig  the  laQway 
transit. 

Held,  that  the  vendor  was  liable  to  be  convicted, 
under  sei;tion  'i  of  tho  Sain  of  P'ood  and  Drugs  Act, 
1875,  for  selling,  to  the  prejudice  of  the  purchaser, 
milk  which  was  not  of  the  natme,  substance,  and 
giHlily  demanded:  but  flukt  tiMvandor'a  pwrennal 
mnoociMe  of  tike  MnUnatlOB  wee  a  leot  to  M  taken 
into  account  in  mitigation  of  punishment. — Farkkr 
V.  Aldbb,  Q.B.J).,  142;  [18991  1  Q.  B.  20 ;  68  L.  J. 
Q.B.7;  79I..T.881. 

2.  Fo<xl  ami  drugs — FarU  u-ithin  jiuitirea'  oft-ri 
knowledge — Application  of. — Upon  the  hearing  of  a 
charge  of  adulterating  food,  tiie  justices  are  entitled 
to  t»k9  into  oooaidsiatioa  faots  within  their  own 
knowledge  ae  to  whether  or  aot  the  food  has  been 
adulterated. 

Jteg.  Y.  FtrJd,  F.r  parte  Whitft  64  L.  J.  IC.  0. 
15S.  followed.— Shortt  r.  ROBOIBOir,  Q,B.D,l  68 
L.  J.  U.  B.  362 ;  80  L.  T.  261. 

ADVANCEMENT.— See  Will,  2. 

ADVOW  SON.— flee  Charity,  6;  WiU,  11. 

AQSNT.-^  Oontseot,  0;  Nei^igenoe,  1,  2;  fkia- 
cipal  and  Agent. 

AHnCAL:— 

1.  Onielty  fo  —  A'i7/?'r; ;  Intimtton  to  commit 
auelty. — An  intention  to  couimit  cruelty  is  no  part 
of  an  offence  under  section  2  of  the  Cruelty  to 
Animals  Act,  1849.  The  qoeetion  is,  whether  in 
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iMt  tber«  u  cruelty.— DuKCiN  v.  PorB,  Q.B.D. ; 
80L.T.  120. 

2.  CriuUy — Summary  conviction — "  Cauie"  act  of 
cruelty — "  Knowingly  oMviie  and  coun$el "  commtMion 
of  offence — Summary  Juritdiction  Ad,  1848  (11  & 
12  Vict.  c.  43),  «.  6— CVtie%  to  Animah  Act,  1849 
(12  &  13  Vid.  e.  92),  «.  2.— By  Metton  5  of  the 
Summary  Jurisdiction  Act,  1848,  a  person  who 
sball  counsel  the  commiasion  of  any  offence  which  ia 
pnsisbable  on  summary  <  oTiviotion  shall  be  liable 
to  be  proceeded  against  and  oOQTicted,  either 
together  with  the  prino^al  aOandar  w  beian  or 
afte  ]iu  cMmfiolioii. 

Tberdbn  •  person  ifko  knowingly  comiMli  the 
ownor  of  a  horse  to  perpetrate  ma.  act  of  cruelty 
upoD  the  auimal  may  be  oonvicted  upon  an  informa- 
tion xinder  section  2  of  the  Cruelty  to  Animals  Act, 
1849,  for  ciMniiig  to  bfl  «rneUy  ill>treated  the  hone, 
although  Ins  aaTioa  to  the  owner  was  the  lemoto, 
and  not  thp  ]  roximate,  cause  of  suffering  to  the 
aoiiaal,  and  no  prooeediogs  had  been  instituted 
against  the  owner.— BSMTOBO  «.  SOU,  46 ; 

[1898]  2  Q.  B.  641. 

ABBITRATION  :— 

1.  Damages — Arbitration  under  Fuhlic  Health 
Aii»^Dumud  7n«a(— Faiue— Cos<4  of  di^ending 
prtmeutUn^Diityof  arUtrafor.  —TJpon  an  arbitration 
under  section  308  of  the  Public  Uealth  Act,  1ST5, 
all  that  is  to  be  considered  by  the  arbitrator  ia 
whether  the  person  claiming  compensation  has 
•nffned  ^iaauffi  wad  the  amouat  of  such  deauge. 

The  omIs  of  raooenfnlly  defteding  a  proeeotttion 
for  exposing  for  sale  unsoxind  meat,  which  meat  is 
the  subject  of  the  claim  for  coinpf'nsation,  cannot 
be  recovered  as  dunages. — I).vvrE8  v.  Rhondda 
District  Coxtxcil.  Q.B.D.  ;  m  L.  t.  696. 

2.  Ship—Sah'age — Authority  of  master — Lloyd' $ 
tahage  tenement — Commiti^t  of  Lloyd^$ — Staying 
proeeedingt—ArbaraiioH  Act,  1889  (d2  &  53  Viet,  c 
49),  «.  4. — ^The  master  of  two  eteamabips  signed  an 

agreement  known  as  "Lloyd's  salvage  agrrfii^fnt," 
by  clause  1  whereof  they  agreed  to  perform  salvage 
services  to  another  steamship  for  a  fixed  sum,  and 
that  in  the  event  of  any  dispute  arising  as  to  the 
adequacy  or  otherwise  of  sudi  sum,  the  remunera- 
tion should  be  fixed  by  the  (Committee  of  Lloyd's 

By  another  clause  (11  (4))  of  the  agreement  it 
■was  provided  that  the  Committee  of  Lloyd's  might 
itself  object  to  the  sum  named  in  the  salvage 

llie  ownetf  of  the  Mlviiig  steamors  instituted 
Mirage  eetioos  in  tiie  Admiralty  Court,  whereon 
the  defendants  applied  to  luu  t  the  actions  stayed 
under  section  4  of  the  Arbitration  Aot,  1889. 

Barnes,  J.,  refused  to  stay  the  actions. 

Held,  by  the  Court  of  Appeal  (affirmiog  Barnes, 
J.)  that  in  refusing  to  stay  the  actions  the  learned 
judge  had  rightly  exerdsed  the  discretion  given 
bim  by  section  4  of  the  Arbitration  Act,  upon  the 
.grounds  that  there  is  great  doubt  wlititln  r  the 
luaster  of  a  vessel  has  authority  to  bind  his  owners 
to  arbitration, 

Heldelflo^  bj  Swbv,  L.J.,  that  the  fort  thet  the 
ConnrftCee  «l  Ltoyd^s  were  to  he  the  wUtHMton, 

and  that  it  also  bad  the  rigLt  to  send  the  matter  to 
arbitratiou  was  a  good  ground  for  refooing  to  stay 
the  actions. 

Query,  whether  the  aiMter  of  e  vseeel  has 
«afhoKi^  to  hind  Ae  otohi  to  enhniit  to  wHtra- 
tioD.~«  Cut  of  OjLLBVTrx,"  Tom,  CA,  ;  79  L.  T. 

^17. 

See  also  Company,  42  ;  Industrial  Society  ;  Land- 
lord and  Tenant,  3 ;  Inmitation  Btatutes,  1 ;  LocaI 


QMBDMot,  16 ,  liutenaaSmatt  S,  Siilway. 

AaSiaN-%fENT  :— 

1.  Chose  in  action — Assigntnetd  of  a  deM  <KxnK 
arising  out  of  a  contract — Agreement  to  form  fnnd  t» 
mrcmate  eonum^f — Advance  by  bank  on  cynitwuM— 
iToUeB  to  mSbterihtn  to  agreement — Judic^bmt  Ad, 
1873  (36  &  37  Vict.  r.  fi6),  «.  25  (6).— By  aa  agres- 
ment  dated  the  Ist  of  June,  1897,  the  defendsat  for 
the  consideration  therein  fippi-ariii^  promiwd  fcn-l 
agreed  to  pay  to  one  Y.  the  sum  of  £100  or  tau 
nominees  or  amigoM  wiOia  fooitoaa  day*  tSm 
beisf  oaUed  npoB  H»  todOi 

On  the  Sra  of  Jooo,  1897,  T.  eaigned  dt  Hi 
rights  and  intrreets  under  that  agreement  to  the 
plaintiff  bank,  and  notice  of  uuch  attiigament  was 
givt*n  to  the  defendant.  On  the  ISth  of  MiirdL, 
1898.  the  benk*!  soliciton  gave  the  dafndsat 
notioe  to  pay  the  hank  the  £100  within  lewtwe 
days. 

Held,  that  the  bank  were  entitled  to  recover  oo 
the  authority  of  IVaJker  v.  The  Bradford  Old  BaaJt. 
12  Q.  B.  D.  511.— MaBCijrrii.K  Baxk  of  Jjoum 
V.  Btah»,  Q*BJ>,  ;  79  L.  T.  496. 

2.  Debt — Chose  in  action — XtAi  -" — Jxi  Urai'tr'  .4^, 
1873,  «.  25  (6). — Where  a  notioe  of  aiaigament  gt  a 
debt  tmdar  eeetion  25,  •nb-saolion  6,  of  the  Judi- 
cature Act,  1673(  etated  •  mraaf  date  for  th* 

assi  gnment, 

Hold,  that  the  nofitse  waf  iuTalid. — Staxlet  t. 
BKOuaa  Fibrss  Iin>C3TAixs,  Q.B.D. ;  6i  Ik  J. 
Q.B.839. 

3.  Debt  —  XcgotialJe  instrument —  A^fijD:i\f»t 
of  consideration  —  Xotice  of  assignment  i/fer 
negatiaHcn — Dut^  of  debtor. — A  debtor  who.  ai^ 
givittfr  a  negottahle  ioetmaMnt  for  hie  dOA,  »- 
oflivee  notieettat  the  debt  itntf  has  been  aarigad. 
may  properly  disre^-irrl  sn^h  n  otice  snd  p^y  t-o  the 
assignor  who  still  holds  the  luatrum^L. — B£SOE  «■ 
ShBABIUN,  CA.,  350 ;  [1898]  2  Gh.  MS. 

4.  Voluntary  gift — Banker's  deposit  r^eipt—l*- 
duncvKut  and  delivery — Donee  appoints  exwatof.— 
The  indorsement  and  aelivery  of  a  banker's  dep>at 
receipt,  with  the  intention  to  maJte  a  gift,  operste 
as  a  good  equitable  assignment  of  the  aiaonat  01 
depont  at  the  bank ;  but,  if  anythioc  ha  Moani 
to  complete  the  gift,  the  appoinlment  of  tbadoass 
as  executor  of  the  donor  perfects  the  gift. — Gstftis, 
£s,  O&IFFIV  V.  GaiFf IN,  Ch.D.  Byrut,  J. ;  £1^69} 
1  Oh.  409;  99  L.  J.  Oh.  220  ;  79L.T.442. 

AITOnONBBB.-8ea  SoKdtor,  1. 

BAILMENT  :— 

Loan,  of  chattel — Diftct  in  ehattd — Ztyerf  ii 
lettvwer  therefrom— Liability  of  lemder  U  farioew. 
— Iq  the  rase  of  a  gratuitous  loan  of  a  chatt*!  tb« 
leader  ia  not  liable  to  the  borrower  for  injaiy 
caused  by  a  defect  in  the  chattel  unUf^?  be  kucar  of 
the  defect  at  the  time  of  the  lo^o,  and  either  esa- 
oealed  it  from  the  borrower  or  wae  gnilfy  of  gM 
necligeooe  in  not  informing  him  of  it. 

Bmeemort       Brisid  <mtf  Exder  Itnlwaf  (K 
6  W.  R.  336,  8  E.  &  B.  1035,  and  Mi  ;-',v 
Young,  9  W.  R.  439,  6  H.  &  N.  329,  approTO(L— 
CouoHi.rN  V.  GiLUSOir,  C.A.,  113  ;  [18991  IQ.  & 
145;  L.  J.Q.B.U7;  79UT.627. 

BANKER:— 

1.  Oh«qm0—lkfMiiv9USe—Ba^maiit  ta  ^eed  fiM 

and  without  neffligenre — liilh  rf  Fx-rhanqt  Ad,  l^^l 
(45  &  46  Vict.  'c.  61).  ».  8.2.— By  R*>ction  Si,  wh-a^- 1 
banker  in  good  faith  and  with>ut  nf'^  :.^-!  » 
ceceirea  payment  for  a  costomer  of  a  croa8edd»Mi<i^ 
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and  the  cuatomar  has  no  title  or  »  defociiTe  title, 
OM  \mikm  it  under  no  liability  to  the  iniA  ownv. 

A  rate  collector  who  \itu\  Tkhsd  in  the  habit  of 
receiviDg  cheques  fur  ratt  s  ami  caahing  them  at  a 
It-ajjch  bank  of  the  defeni  vuts,  where  he  was 
known,  but  had  no  account,  obtained  a  cheque 
from  the  plaiatif s  by  ttlMhr  prttending  that  a  rate 
«M  dm;  tha  cheqnM  was  drawn  to  Iub  order  aud 
crowed  uid  mailiea  "jnot  negotiable."  The  cheque 
wa>!  prPHent--^  by  {Iw.  rato  oollector  ;it  the  defeu- 
dftnts  branch  b&nk  and  cashed,  aud  he  appropriated 
the  proceed*. 

In  an  action  hy  the  plaintifiii  ^^incfc  th«  daiaii. 
<lMi1sto  TCoorer  thedieq^Mor  Uiiirooeadi  it  w»« 
found  as  a  fact  th-it  th  e  defendants  reoeive  !  ]  uy- 
ment  in  good  faitii  uud  without  negligence,  and 
that  the  rate  collector  wa«  a  "customer." 

Held,  that  the  defendants  were  niotootad  by  Motiiui 
%2  of  the  Bills  of  Exchange  Aa\t  18S2.-~Guat 
Wxnnur  Railway  Co.  v.  London  and  (Jovimr 
BASSnra  Co.,  Q.B.D.  ;  [1899J  2  a  B.  172. 

2.  Chrque—EffnA  of  drawee  hank  certifying  rMfjue 
—  TTtayf^Efftrt  of  credit:  I  uitomer  with  amount  of 
cheque  dr:jn>.iittJ. — TTnlesa  a  Bjxjcific  uttge  is  proved, 
the  only  effect  of  a  tlrawee  bank  initiamng  a  cheque 
drawn  upon  it  is  to  certify  that  it  hM  funds  of  the 
drawer  in  its  hands  tuffioiait  to  nest  itn  payment. 

Held,  that  the  reapondent  bank,  by  a  .  [  tint,'  j 
deposit  of  a  certified  cheque  and  crediting  the 
depositor  with  the  amount  thereof  in  her  account, 
most  be  deemed  to  have  accepted  it  for  the  pnipow 
of  cashing  it  as  the  dapodUiOr*a  a^mt,  and  oonld 
Pgt,  in  tha  abMoae  of  express  agreement  to  that 
«Jbot,  be  <lMaied  to  have  acquired  title  t  j  i  m 
canflideration  of  the  credit  rntry,  uud  tlim  to  have 
Kratuitously  guaranteed  its  payment  by  the  drawee 
Dank.— Gauen  ( .  Newpouwdiand  8Avi:*Gd  Baxk, 

£  T'sti^^  A.  c.  m;  eo  u  J.  P.  a  «i  80 

3.  Trmt  fund—Arrount  mot  tar-marM  at  irtui 
•etceoittU—Set^jf* — Where  a  company  received  from 
llio  raspondents  tmat  moneys  paid  them  to  the  credit 
of  a  se}>arate  aoooont  betwMii  ft  and  the  mpellHit 
bank,  and  failed. 

Held,  in  an  action  by  the  reepondeali»  tfaet  *■  the 
htok  wee  not  shown  to  have  teoaived  the  moneys  as 
tmet  fmiai,  m  to  have  xeoaived  daring  the  currency 
of  the  ac«)unt  notice  of  their  tr  ist  haracter,  the 
-  bank  was  entitled  to  8«t  them  oil  against  its  own 
claim  against  the  company  in  hquidation. — Union 
Baxk  of  Australia  (Liiutsd)  »,  Muheay- 
Ay>-8LEY,  P.C.  ;  [1898]  A.  a  089, 

S«c  aho  Limitation  tttatnteii  4;  Beilwaj,  1, 

jBANKBUPTCY:— 

1.  Ad  of  hankruptcj/Subtlantial 
iuhoh:  firupfrty  for  ,1,1,1  — 2'ra<Ur  rvhoae  property 
chief! :i  •uHsiiti  in  tmplementi  of  his  trade— AuigH- 
jnent  vj  t mplementii  of  hit  trade  rendering  him  uneMe 
tg<WM<»«Mg  trading^R.t  a  retail  trader,  within  three 
numfbs  of  the  making  of  a  receiving  order  against 
him,  H'^'igner'.  to  V.,  a  trade  cre-litor,  iu  cunsidera- 
tion  of  a  paiiL  debt  of  £174  6s.  (id.  and  a  money 
payment  of  £2  Via.  6d.,  the  goodwill  of  his  busi- 
ngs, which  was  of  very  small  Taloe*  together  with 
the  trade  fixtures,  tbree  hotaaa  end  oatt  and  Tan, 
•od  aleo  his  household  furniture. 

At  tiie  date  of  the  assignment  B.  wna  the  owner, 
in  addition  to  thr  jiroi  erty  comprised  in  the  aasign- 
ment,  of  two  lite  policies  which  produced  £46  6s.  3d., 
•ad  of  three  leases  which  were  very  heavily  mort- 
Unffed)  two  ol  which  the  trustees  disclaimed. 

Held,  thati  at  the  property  of  the  bankrupt  con- 
rfited  ehiefljin  tiw  anfliBMnti  of  Ue  trade^  the 


assignment  which  rendered  him  incapable  of  carry- 
ing on  his  trade  was  in  substance  an  assiguLneu'  uf 
all  his  property  and  void  as  against  his  trust©!  . 
iiAYKENT,   Kt,  I&U6TAE,  £z  fABXB,  Mcy.l  80 

L.  T.  807. 

2.  Administration  —  Intoloent  estate — Ej^foUor's 
right  0/  TttaimT—BwnkntfUy  Aet^  1883  (46  &  47 
Fwt.  c  M),  9.  125.— The  executor  of  an  ineolvflnt 
testator,  against  whose  estate  an  order  for  adminis- 
tration iu  bankruptcy  has  been  made,  is  entitled  to 
exercise  his  right  of  retainer,  notwithstanding  that, 
in  ignorance  of  his  rights,  he  has  paid  over  to  the 
offieul  reoeiTer  all  the  assets  he  has  oolleoted,  and 
baa  pnt  In  a  proof  fafterwarde  withdrawn)  lor  the 
amount  of  the  debt  aue  to  Mm. 

Judgment  of  Wright.  J..  <inft  4.32,  aCBrmed.— 
EuoADKS,  Rb.  Official  Kbckivke,  Bx  pabtk, 
C.A^  561;  6SL.  J.Q.  B.  804  ;  80  L.  T.  742. 

3.  Administration  —  Insoloent  estate  —  Execution 
creditor —CnmpH inn  of  execution — Bankruptcy  Aet^ 
188:5  (4Gi*i  47  c.  52).  ii.  43,  125.— Section 46 
of  the  Bankruptcy  Act,  1883,  which  disentitles  an 
execution  creaitor  to  retain  the  benefit  of  his 
execution  against  the  trnHt>:'L'  :ii  bankruptcy  of  the 
debtor  unless  he  compieuis  the  exwition  before 
the  date  of  the  receiving  order,  is  not  applicable  to 
an  adminiittatian  of  the  estate  oi  a  deceased  debtor 
under  seotian  125.— HASfcUCK  v.  Clau.  C,A.,  471 ; 
[ISOfi]  1  a  B.  609  ;  68 lb  J.  Q.  B.  486;  80 1*.  T. 

401. 

4.  After-acquired  property— 'Solieiteit't  hitt  o/  cesia 
— Chose  in  action — Assignt^e  for  value — Notice  htf 
trustee — Priority — *>ut  of  pocket  txpenses, — An  un- 
discharged bankrupt  assigned  for  value  the  amount 
of  his  taxed  bill  of  costs  as  8(dicitor  for  the  p^tion- 
ing  creditors  of  a  company  in  liqoidatian.  His 
trustee  in  banlcrapt*^  gave  notice,  before  the 
assignee,  to  the  liquidator  of  the  company  claiming 
the  amount  of  the  tax>  I  1  ill  as  part  4rf  the  aftoc^ 
acquired  proi>erty  of  the  bankrupt* 

Held,  that  the  tnt^tee  waa  entitled  to  the  aaurant 
in  priority  to  the  aasignee. 

Fans  CWfno,  [1897]  87  L.  J.  Q.  B.  424, 

followed. 

In  such  a  case  the  bankrupt's  out  of  pocket  ex- 
penseH  will,  if  properly  vouched,  bo  allowed  to  him 
out  of  the  amouDt. — Beall,  Rb,  Tub  OFFICIAL 
Rkoeivbr.  Ex  I'ABTE,  Bkcy.  ;  [1899]  1  Q.B.688: 
68  L.  J.  Q.  B.  462 ;  80  L.  T.  267. 

5.  Charging  order (Mdividendtinfavovr  afiSftawef 
to  bankruptcy— Bankruptey  Act,  1883  (46  ft  47  Viet, 
c.  52),  s.  \02— Solicitors  Ad,  1860  (23  &  24  Vid.  c 
127),  9.  28. — The  court  sitting  in  bankruptcy  has  no 
power  to  make  a  charging  order  under  the  Salici- 
tors  Act,  1860,  upon  dividends  pagrahle  under  the 
bankruptcy  to  the  client  of  the  solioitor  leeiklng  Ha 
charging  order. — Cook,  He,  CRipr.s,  Ex  parte, 
5*fy.,  524;  [1899]  1  Q.  B.  863;  68  L.  J.  Q.  B. 
597  ;  80  L.  T.  495. 

6.  Contempt  of  court — Evidence  of  public  exami na- 
tion— Offer  of  money  to  banJcrupt  to  suppress. — It  is  a 
contempt  of  court  to  offer  m  iiny  to  a  bankrupt  to 
induoe  hiin  at  his  public  tn> 'iLuinatiun  to  suppress 
evidence  which,  altbo  tgti  oiipjible  of  satisfactoiy 
explanation,  would  be  liable  to  miaoooatmotion, 
aoid  wUdi  miglit  damage  a  limitod  UabiUi^  eooi- 

y  of  which  the  offerer  is  a  director. — aOOIMt$ 
Buckf.r'8  Casb,  Bk^, :  79  L.  T.  306. 

7.  Oantempt  of  court— PutUeation  of  offidei  fw* 
ceivtr'a  rf-port  hffore  presottation  to  the  court— -Obn^ 
ment  thereon — Limited  company. — Comment  Ott  tlM 
nport  of  the  oflloial  raaeifer  m  bsidDraptof  before 
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it  hu  bven  read  tn  the  «mct  may  amotint  to 

tempt  of  crn:rt.  The  court  will  nnt,  howevi^r,  com- 
mit except  in  a  caae  where  s  real  attem^jt  litui  been 
fliad*  to  interfere  with  the  coarse  of  justice. 

A  limited  oompaoy  cannot  be  oommitted  for  oon- 
tmspt  of  oonit.— HooLBT.  Ri,  Hoourr,  Bs  VABTs 
(No.  1).  Bkoj.  ;  70  L.  T.  TOR. 

8.  Qo^a — Taxation— Retaining  ftn—DitertlUon  of 
HMuHtT—Banhrujitcy  Rulet,  18S6  and  1890,  r.  353— 
iSoi/e  ii/ Solieitora'  Cost  ^■  r  i  '  /i'-?  .'ifi  >ri«,  rr.  1,  2. 
— On  the  taxation  in  bankruptcy  of  the  bill  of  ooets 
of  a  solicitor  of  the  troatee  m  bankrnptxsy,  the 
iaxing-mMtar  bM  «  discretion  to  allow  retainers  to 
oovbmI;  trat,  vi^teM  in  very  exceptional  dream- 
staccee,  such  retainers  win  not  'hf  sJlowed.— 

liOKDMAIfN,  BS,  HASLUCK,  Ex  PARTK,  Bkcy.,  151. 

9.  Cfnmiy  court — Juri$didion  of  county  court  judge 
i  ji  '■  n.  i.ruj^Lcy — Certiorftii— Ortier  fit  arrett  of  debtor 
— "  has  ab$conded  or  is  about  to  ahaimid" — Bank' 
rupicy  Act,  1883  (46  &  47  17c/.  r,  o2).  m.  2o,  lOO, 
103  {i)-3anknifk^  Ad,  1890  (dS  &  M  Ftd.  c.  711. 
«.  7.— A  wiit  of  «i»iiM>nir>  doM  not  Ho  to  Mng  ap 
an  order  mado  Itf  •  oonuily  ooort  jodgO  dUiDK  in 
bankruptcy. 

The  fifect  of  seotioa  25  (1)  (a)  of  the  Bankraptoy 
Act,  1883»  aa  amended  by  aection  7  of  the  BanJk- 
mptoy  Aet»  1890,  ia  lhataa  ofder  may  be  made  fbr 

the  arreat  of  a  debtor  if,  after  a  baniniptcj-  notice 
or  a  bankruptcy  petition,  it  aj  j  ara  to  the  court  j 
that  there  is  probable  re&Hon  fi:r  bt-lieving  that  thy 
debtor  has  abaoooded  before,  er  has  abeoonded  or 
it  aboiil  to  ilwoiMMl  after,  the  notice  or  petition  for 
Mj  of  the  pvirpoeee  mentioned  in  the  section. 

Dedsion  of  the  Court  of  Appeal,  arOe,  p.  68, 
afBrmed.— Rbo.  r.  NoTtTnALLEKTOSCOIIKnOoimT 
Jvcos,  n.L, ;  [Ihy.^j  A.  C.  439. 

10.  Damage*  in  the  Divmm  Court — Banhrupicy  of 
cc-rcipondent — Provmble  debt — Juflgment  summons — 
Matrimonial Cauae*  Act,  1857 (20&21  Vict,  c  85). $.  33 
—Bankntfitey  Ad,  1890  (53  &  54  Vid,  c  71),  «.  10.— 
Damages  awarded  to  a  petitioner  in  a  divorce  suit 
oonstitnte  a  debt  provable  in  the  bankruptcy  of  the 
OO-rHspoudent,  althouGll"!  no  ordfr  dirt'ctiiig  tLe 
damages  to  be  paid  to  the  petitioner  haa  been  made 
at  the  date  <rf  t»e  receiving  order. — O'Gobman,  Bb, 
BAU,Bzi:&miiM^.,  MS;  [16091 3  Q.  fi,  62;  08 
Ik  J.  a  B.  600;  80  L.  T.  Wl. 

11.  IH$eharg9-~'B«mkrvipi  eimvkted  WMler  DeUon 

Act — Sfitd'al  rensom  for  not  refutijy^  'h'frharge — • 
Bankruptcy  Act,  1890  (53  &  54  F.rt.  c.  71),  a.  8  (2) 
■^Debtors  Act,  18(J9  (32  &  33  Vict.  c.  62),  ««.  14, 
15.— By  aeotion  8  (2)  of  the  Bankraptoy  Act,  1890, 
'*  The  oourt  shall  refose  tho  dbchaige  in  all  oases 
when  tba  btahnot  bat  committed  any  mis- 
demeanonr  nndor  too  Debtors  Act,  18C9,  .  .  . 
uuleNi  for  Bptdai  WilOM  Um  «oiiit  oIlMtiHae 

determines." 

The  court  h(u)  no  discretion  to  grant  a  discharge 
in  oaaea  falling  umdar  tha  aboiva  section,  unlesB 
ibera  an  drsamsteaoM  ni  tta  ease  upon  which 
ipecift!  reasons  can  clearly  bo  founded,  and  such 
CjrcainatFincr's  sliould  i>e  particuljirly  mi  fortb  in  tiir; 
order  of  discharge. — 8te\'kn^,  Ivy,  ?iw.\ni> 
T&ADX,  £x  Bkqiu  61 ;  £1893]  2     B,  495  ; 

12.  Ditcharge—Tran^trfrnim  regidrar  to  Judge  in 
hMUerufi^ — Reoion — luuet  of  great  imporianoe — 
Ord&r  for  woteadion  t(f  lamhrupt  unitr  th«  Dehtort 

Jrf,  IRfiO  (32  A  33  V{d.  c.  62). --The  fact  that  a 
baakrupt'ii  applic-atiuu  fcr  Ins  diHchrtrp^  raises 
iWQW  of  great  imj-iortiLuct'  i-i  a  good  Hud  anrtlcmiit 

reason  for  tnuiefening  the  hearing  of  lueh  ap^ltca- 


tiOB  from  flia  TCfirtiw  to  tbe  judge  Hllhig  m 

barjkniptcy. 

The  fact  that  the  regiatrar  kas  hoea  oanoemed  ia 
the  niftV«ng  of  the  order  for  the  proMcation  of  tke 
bankrapt  for  offences  oomn^tted  ander  the  Debton 
Act,  1869,  does  not  prevent  the  registrar  ftoia 
determinhig  the  bankrupt's  application  for  his  di»- 
char^  CD  its  merits,  and  iom  not  oonstitate  a 
pufficuTit  ren-niin  for  transfc^rring  the  heiiriij^  of 

aucsh  an  wplintion  to  the  judge. — Hoolsy,  &<. 
Hooisr,mcnBin(N'o.S},ia9.;  80  lb  T.  ML 

13.  Execution — Sheriff'*  right  to  poundage— Goo4» 
timd  but  not  told—SaU  dofptd  bu^Mdat  receiver— 
Bamtruptey  Ad»  1800  (5S  *  M  VkL  e.  71).  «.  11, 
Bul-sedttm  I— Order  as  to  fee*  {3ld  Augud,  18^ 
under  the  Sheriffs  Ad,  1887  (50  4  51  Vict,  e,  55).— 
A  sheriff  who  has  seised  gx3  is  uiii!<  r  %  jadgroect. 
bat  has,  by  notice  of  areodting  order  and  a  r«<|aeit 
(nnder  section  11  of  the  Bankruptcy  Act,  1890}  to 
deliver  the  goods  to  tba  offiadL  reoeiTer,  beta 

Prevented  from  sdlinir,  is  not  anfiltod  to  poondsgsu 
HOUAB,  RZ,  ShXRIFF  of  MIDDI.K8IZ.  EX  tUSM, 

a  A.,  259;  [1899]  1  Q.  B.  460  ;  79  L.  T.  356. 

14.  ExKution — "  TiHils  and  implemeiUi  of  trudi'* 
—Sherifft  Aft,  1^1,;  {S  &  9  \'irt.  r.  127),  i.  8— 
Bankruptcy  Ad,  1883  (46  &  47  rict.  r.  M).  m.  44 
(2),  45,  54  (I)— Bankrupted  Act,  1S90  (53  4  54  FiA 
e.  71),  «.  11. — Where  the  goods  of  a  debtor  ire 
seized  in  exeoution,  and  bankruptcy  tuperrsDM, 
uulebH  tlie  ofEcial  receiver  rf 'Quires  thi>  sheriff  te 
haaJ  over  the  goods  seized  bejore  sal^,  the  bank* 
nipt  will  only  be  entitled  to  retain  the  tools  of  his 
trMe^  &0.,  to  tbe  valna  of  £5>  as  ntofided  by  Iks 
ShKiftAol,  1840.0.  8.  iMteodoT  toflM^n^of 
£20,  as  provided  by  the  Bankraptoy  Act,  i^^T  ». 
44  (2).— Dawson,  Bx.  Dawsoh,  Ex  rAHrz,  lUx^^ 
524  :  [1890]  S  a  a  44;  88  L.  J.  a  B.  808;  80LX 
498. 

15.  False  and  malicious  pri^secution — litirJirrupl--: 
petition — Reaii-nnbi^  or  i^T'  ibable  cause — ilotir^ — Ab'i.< 
of  remedy  tovaht — Fraud  upm  court. — A  plaintiff  or 

Ktitioner  who  institstao  end  inaiots  in  a  pcooss 
tore  th«  bonkrupttnr  or  any  other  oonrt,  in  m- 
oumstances  which  muce  it  an  abuse  of  tbe  ivmdtf 
BOugLt,  or  a  fraud  upon  tbe  coart,  cannot  he  nai 
to  have  acted  in  that  proceeding  either  with  reawo- 
oUe  or  probable  cause.  But  to  ooostitate  an  abcae 
of  jtooen  or  frond  imon  tbo  oooitt  moro  molifa, 
bowvvw  loytohenotblo,  will  not  be  siiffifisnt;  it 
must  be  shown  that  t^e  rmnedy  •wonld  b-=  uTi--:it- 
able  and  would  enablf^  the-  persona  obtaiL.^::^  S 
fraudulently  to  defeat  the  rights  of  others. 

It  is  not  the  duty  of  a  judge  to  sabmit  any  isna 
of  fact  to  tbo  iar7  wybh  io  not  ftftlj  foiNd  bf  tlo 
evidence. 

The  jurisdiction  of  the  Begistnr  fai  Bottknqttey 
is  confined  to  a  discretion  to  grant  or  refused  a 
receiving  order.  No  question  as  to  res  judicata 
arises  thereon. 

Ex  parU  VitaH/h  43  W.B.  529.  [1804]  S  ai. 
387,  approved.— Knro  v.  HknAMOOir,  P.C^  lA; 
[1898]  A.  C.  720  ;  79  L.  T.  37. 

16.  Frandndmt  oonvmoiue  by  i*i»olvent  tradtr— 
SaU  of  bMittm  fi»  MmMm  company — Bankrufky  *f 

vendor — Winding  up  cf  company — Right*  <  f  tr^dut 
in  bankruptcy  and  liquidator  re»ped{vHy — 13  r'^ti 
c.  b— Bankruptcy  Ad,  1883  (46  <t  47  T  ■  \:\ 
».  4,  tub^dion  1  (b);  s*.  43,  44.— Where  at 
insolvent  trader,  for  the  purpoee  of  defeating  hs 
creditors,  traosfeis  bis  bneinoee  to  m  liaitad 
company,  the  transfer  is  an  act  of  boakropter 
within  sub-section  1  {b)  of  »eeliun  i  of  tLe  BtiJ- 
mptcy  Ac^  1883 ;  aiul  ii  he  is  made  ba&kru|pt  oa  a 
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paction  presented  wifUn  tliree  montbe  alter  the 
tmufer.  the  title  of  his  trustee  in  bankroptoy 
relstM  h%ok  to  the  date  of  the  transfer,  so  as  to 
enaUe  the  trustee  to  avoid  thetrnusftir  fvn  i  to  \a,\m 
the  property  fraadalentlv  traasferred  to  the 
ooinpMif  ,  99m  alter  ft  winung-iqp  ovdv  liaa  been 
iwa^i 

StUomtm  T.  tUhmon  it  Oo,  (CtmjlMl).  45  W.  B. 

193.  Hhpt]  a,  C.  22.  difltinguUhed. 

Decision  of  Wright,  J.  (ante,  p.  192),  reversed. — 
HiRTU.  Rb,  ThbTbustm,  Ex  parte,  ('..!..  243; 

11899]  1  a  B.  612;  68  L.  J.  0.  B.  267  ;  80 
i.T.6a. 

17.  Inland  Revenut — Proof  for  incume.  tax — 
Inquiry  hy  Court  of  Bankrupt^  into  uMessment — 
Imome  Tax  Act,  1845.  is.  Bt,  111,  113.  US.— The 
Oottrt  of  Bankruptcy  has  no  power  to  inquire  into 
tbe  validity  of  an  assessment  by  Oommissioners  of 

Income  TriX.— CaLVKBT.  RK.  CaLVKRT.  Ex  PARTE 

(No.  1).  Bk-M..  523 ;  [18991  2  Q.  &  H5 ;  68  L.  J. 
Q.B.76I;  SOL.T.  SM. 

18.  Married  woman  trading  teparately  from  her 
hmband  in  firm  name — Non-compliance  with  bank- 
ruptey  noHee — Ad  of  bankruptcy — Married  IFohmh** 
Property  Ad,  1«82  (45  *  46  Vid.  c.  75),  s.  1  (5)— 
R.  8.  r.,  ord.  48a,  rr.  4,  o,  8,  11.— Where  h  judg- 
:n*'nt  been  obtained  against  a  lufirrieil  wuTiitiQ 
tradiog  separately  from  her  husband  iu  the  name 
of  a  finu,  even  if  in  the  form  prescribed  by  Scott 
Iforley,  36  W.  B.  67.  20  Q.  B.  D.  120,  as  appUoaUe 
to  mnied  women,  she  is  not  liable  to  be  made  a 
banlcrupt  upon  a  bankruptcy  notice  founded  on 
that  judgment.  The  judgment  is  merely  a  judg- 
ment against  her  separate  estate. — ELandfori)  & 
Co.,  B£,  C.A„  381;  [18901  1  O.  B.  o66;  68 
It.  J.  Q.  B.  386;  80  L.  T.  m. 

19.  — Payment  of  dividend*  to  cusiynee  of  debt* — 
Bankruptcy  Ad,  1883  (46  ft  47  Vid.  c.  52),  m.  58, 
♦53  ;  r.  225,  form  126. — An  assignee  of  debts  in  a 
1 1 A[]\ru jjtty  cannot  obtiiii  ]itiy;LiL'ut  of  dividtinLH  on 
Biu  h  debts  from  the  trustee  except  by  proving  in 

Slace  of  the  creditors  who  have  assigned,  or  pro- 
tua^Btot^  tmstaa  wiitty  attthqcitiaa  froa  eaeh 
4rf  tttoo  Qva^tton  in  aMordanoa  wUb  fonik  IM.— 
Frost.  Rb,  Official  Reckivxh,  Ex  partk,  Dkcy., 
512 ;  [1899]  2  a  B.  60 ;  68  L.  J.  Q.  B.  663 ;  80 

20.  Practice — EiU'l'^iur  -  Erdminution  <\f  fi'nikrrpf. 
— Either  party  is  entitled  to  elicit  from  a  bankrupt 
any  previous  acv;ount  he  boa  given  of  a  matter, 
without  rcc;ard  to  who  calls  him. — OUHKuraaAX, 
Bm,  OFnoui.BaoBmB,  Bzpamei,  £%. ;  80  L.  T. 
fi08. 

21.  Pradice—JJispHtcri  proofs — Motion  against 
creditors  to  expung« — Seri'ke  of  notice  of  motion  out 
of  the  jttrisdidion. — Where  leave  was  given  a  debtor 
to  serve  notices  of  motion  to  expunge  their  proofs 
on  creditors,  some  of  whom  were  out  of  the  juris- 
diction, it  was  directed  that  the  Scotch  directors 
ahonld  ba  mmd  with  the  notioea  at  molfaB  hj 
tagiatwafl  poat*  and  that  tha  notioaa  el  BOiioii  im 
flM  onfitora  in  Vaatem  AuatraHa  dioiild  be  awed 
on  the  solicitors  in  London  who  had  lodged  their 
proofs.— Caltzrt,  Bb,  Calvxrt,  Ex  parts 
^0.  2X  P.D.  S  Ad,D. ;  80  L.  T.  490. 

02.  Prtfermce — TruM  for  rriditors — /J  i,  '  '  'n 
security — Pledge — Primte  manager. — By  trust  deed 
executed  Jnly,  1R95,  S..  a  farmer,  conveyed  his 
whole  estate  to  M.,  "as  trustee  and  in  traat  and 
KB  my  oomroisirinner  (bat  hereinafter  oalled  fnistee) 
f<.>r  the  usfs,  rinls,  ;iti(l  y)urpoe6s  after  specified," 
"  with  lull  power  to  maoage  the  farm  until  expiry 


or  renunciation  of  the  laaia»  to  sell  the  atod^  Aq.» 
to  sue  and  defend  aotionSt  pa{f  tank  and  wana,  and 

out  of  the  remainder  pay  toe  creditors  *'  ol  B. ;  **or 

if  t,hn  rr!ii!iin(!er  was  inadequsiti',  to  call  for  claims 
and  divide  the  sums."  S.  was  declared  bankrupt 
on  the  10th  of  July,  1896.  M.  claimed  a  prefer- 
ential ridki  to  ba  paid  a  balanoa  dna  to  nim  in 
respect  «  Bs  aellnga  in  Die  mattagaaaut  of  Hm 
farm.  He  alleged  that  fit  thn  rlate  of  the  bank- 
ruptcy he  held  the  whole  estate  in  security  and  for 
payment  of  his  advances,  expenses,  and  remunera* 
tion  as  trustee,  and  claimea  full  payment  of  his 
debt.  And  in  virtue  of  his  having  paid  for  the  seed 
and  labour  of  sowing  and  oaring  for  the  crop  of 
1896,  he  specify  claimed  to  be  preferred  to  the 
who'.e  sum  ariying  from  tbi'  rL'.iiliztthuu  of  thy  crops, 
or  such  part  as  would  recoup  him  for  his  expenses, 
advances,  and  remuneration.  The  troalaa  BajtCitad 
M.'a  olaim  ao  far  aa  it  included  law  axpwiiaB  altar 
the  data  of  tba  bankruptcy  and  otiiar  aaaall  aoma , 
rill  !  under  deduction  of  these  snms  the  trustee 
admitted  M.'s  claim  to  be  an  ordinary  debt,  reject- 
ing the  debt  altogether  as  a  preferable  one. 

Held,  affirming  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  (1898)  25  R.  988, 
that  M.  had  no  right  to  a  preferable  claim,  on  the 
ground  that  he  had  never  held  the  bankrupt's 
estate  in  secui-i'.y,  and  that  thi-  ] myiiiontH  n;fiil'>  for 
seed  and  labour  did  not  entitle  him  to  a  preferable 
rauking.^Uifl8  ff.  Hat.  JSr.£.  {Be.);  [1809]  A.  0. 
233. 

23.  Froqf—AmlkaUon  to  expunge— -Olaim  Me 
(hmm  to  dMtmm  en  fA«  proof  of  an  eethd  eorparo' 

tioH — Bona  vacantia — Bankruptcy  Act,  (4R  ft 

47  Vid.  52),  Schedule  II.,  rr.  23,  25.— A  cor- 
poration was  admitted  to  proof  in  a  bankruptcy, 
and  subsequoitly  became  extioot,  having  been 
dissolved  by  order  of  the  oowrt.  Some  years  after 
such  dissolution  a  fund  became  available  for  tha 
payment  of  further  dividends  inthebankruptey. 

Hc'ltl,  thtkt  tho  '.liv  iilriidrt  to  sacb  corporation 
in  respect  of  its  proof  psssed  to  the  Crown  as  bona 
vacantia. — HlOOlNSOIT  &  Dk-UV,  Re,  Attorxky- 
Qnonuii. BXI^ABXB.  Bhcy.,  285 ;  [1889]  1 Q.  B.  325 ; 
68Zi.  J.  a  &  188 ;  79  L.  T.  678. 

34.  Proof— Bill  of  exchange-^Seeured  arerlUor— 

Consolidation  of  ilrlds  and  sccvrif-'f^.  —  Tho  holder 
of  four  dishonoured  bills  of  excLaiif^e  s^ui  in  ^ 
jiroof,  Hi  M.f  liquidation  of  the  CKtat-e  of  ji  iirm 
which  had  endorsed  each  bill,  for  the  aggregate 
amount  of  tho  four  billB,  with  noting  expensea. 
33m  trustee  in  the  liquidation  bad  diflvent  rights 
of  bidemnity  in  respect  of  tba  fbnr  bills.  In  respect 
r  f  t  .vo  of  the  bills  the  holder  had  rec«  Iv^■^I  mi  r-) 
than  208.  iu  the  £  upon  his  uroufs  against  the 
various  parties  to  the  said  bills,  but  the  total 
amount  reoeiTad  1^  bim  waa  oonaidaraUar  hm  thaa 
the  aggregate  amonnt  daimedin  laipaot  of  tiia  ioiir 

blls. 

Held  (affiriuiug  Romer,  J,,  4G  W.  R.  li^T,  [1898] 
2  Ch.  413),  that  the  holder  could  not  bo  allowed  to 
retain  the  surplus  beyond  the  amount  due  on  either 
of  the  two  overpaid  bills,  and  attribute  it  to  pay- 
msai  of  the  amounte  due  on  tha  other  hills. — 
Morris,  Be,  Jasies  v.  Ijamm  ahd  Ck>uinrY 
Baitkimo  Co.,  C.A.,  324;  [18091 1 Q.  B.  488;  88 
L.  J.  Ch.  299  ;  80  L.  T.  37. 

25.  Proof— I'lirlnership—lMar.  of  money  at  rate  of 
intertst  v<iryin<j  with  profits  of  business — Partnership 
Aett  1890  (53  ft  54  VkL  e.  38),  ss.  2  (3)  (d),  3.— In 
1808  a  eremtor  advane^d  i«rK>ns  smns  of  money  to 

a  firm  of  Bryan  iV  Muson  under  an  agreement  to 
take  a  share  of  prohts  ui  hen  of  interest,    in  1895 
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tiie  fifn  diflMflved  pattnenihip,  and  Mason  took 
over  the  buaiiiRsa  aiid  liabilities,  >  nt  rin^  into  a 
fresb  agrc^^ui l  ilt  with  tho  creditor  to  yay  iivu  per 
cent.  inton»st  on  th--  money  advanced.  Miison 
beoaiiip  batiktupt  in  1898,  imd  the  oraditor  proved 
for  the  moneys  advanood. 

Held,  that  the  money  must  b  ■  considerHd  to  have 
own  advanoed  under  the  a^rcmiLnt  of  1S<)3,  and 
not  under  that  of  1895,  and  that  the  proof  could 
not  admitted  until  all  the  other  creditors  shonld 
have  been  paid  in  full.  -MA30.N,  R«,  BlWO,  Ex 
PAMTB.  Bkof,,  270;  nm]  1  0.  a  810;  68  L.  J. 

26.  Proof— Pottpojwment— Bah  of  ijoodtoUt  in  rnn- 
sidrration  of  an  aniHtitij—Partners/tl])  Act,  1890,  sa. 
2  (3)  (e),  .3. — WTiero  a  buaintss  had  been  sold  in 
consldt  ratmn  v(  tho  f  nyment  of  an  t.uiiuity  to  the 
voodor,  not  ejtpressed  to  be  payable  out  of  tho 
|)tofitH  of  the  business, 

Held,  by  the  C!oart  of  Appeal  (reversing'  "^'r-A-ht, 
that,  npon  the  banlrruptuy  of  J  ho  piirohaMer, 
the  vendor  wiiH  i  ntiUH.l  t'.  ^.i ova  in  respect  of  such 
annuity,  and  wati  i»ot,  uud^r  section  3  of  tho 
Partneruhip  Act,  1390,  iKistponed  to  other  creditors. 
— toBvx.  Be,  Shaw,  Bx  Pabxb,  Bs.  CA,,  616 ;  «o 
I*.  T.  7$?. 

27.  Receiver— TiUe  of  ojjicutl  rtrt^u'tr  uitder  Jiank- 
ruptcy  Aa,  1883— //^.<//»<ra<iVi»  iV»  MiddUtez—"  Con- 
wyanu**—Bankrin>tcy  Ad.  1883  (46  ft  47  Viti.  c. 
52).  88.  20.  V2\ -Middlesex  /:<  ,  •  ,',•/  Act.  1708 
(7  Anne,  c,  20),  s.  1.  — An  order  ol  u>i judication  in 
bankruptcy  is  not  a  "conveyance"  within  the 
the  m«janiugof  the  Middlesex  Kecistry  Act  (7  Anne, 
c  20).  8.  1.  a     /       \  . 

A  debtor  entitled  to  land  in  Mi  fil!.  -tx  was 
adjudged  bankrupt,  and  an  order  wm*  m  idn  im.b  r 
section  rJl  of  tb.*  Bankruptcy  Act,  188:;.  tb:it  his 
eatatc  ahoulJ  be  adiuinistered  in  a  Bununary  way, 
80  that  no  appointment  of  a  trustte  was  made.  Ho 
never  disclosed  to  the  official  receiver  the  fact  of 
pis  having  the  land.  Mudheanbiequeutly  mortgaged 
it  to  mortgagee  who  forthwith  regiftmd  his 
mortgage. 

Held  (reverfiiug  the  dtcision  of  Eekewioh,  J.), 
that  the  title  of  the  officii!  receiver  was  not  post- 
poned to  that  of  tho  mortgagee  by  reason  of  tht^ 
order  of  adjudication  not  having  been  registered. 
— CALoorx  AND  ELVijf'aCoxiJBAcr,  Be,  (J.A.  :  4U 
W.  B.  673 ;  [1898]  2  Gh.  460. 

2H.  Jlereiving  order— (jr. l<  r  ivvl-  <m  jndijiutiit 
siiriimOHs — Xo  formal  ordtr  drawn  up—Suhcjifctd 
action  acfainst  debtor— Skiyiixj  action.— B^tukraittcy 
Ad,  1883  M6  &  47  Vict.  c.  52).  m.  9,  10:3  (o).- 
Vpon  the  hearing  of  a  judgment  summons  under 
BPctioii  .5  of  tin;-  Delators  Act,  l^iif',  C'iv...  J.,  in  aeu 
€f  iiu  orfl  r  uf  committal,  maUa  a  receiving  order 
linst  t  ie  debtor  under  section  103  (5)  of  tho 
Bankruptcy  Act,  1883.  The  judg^  wrote  npon  the 
summons  Beceiviiig  Order,*' and  signed  this  with 
hia  initials,  but  no  formal  order  was  ever  drawn  up 
and  nothing  further  was  done. 

Held,  tbut  ii  r*^ct-iviug  order  had  been  nmde, 
within  lb.  m  nur.g  of  seutiou  9(1)  of  the  liank- 
mptcy  Act,  1  V  when  the  order  was  made  by  the 
judge,  and  that  thereafter  a  creditor  couM  not 
■  bring  an  action  Against  tho  debtor  in  respect  of  a 
debt  provable  in  bankrupt^.— BlOVHT  V,  WniKB- 
LKY,  V.A. ;  79  L.  T.  (i^o. 

29.  RelfttM  of  trtistt^  —  HtKi^iiiini  (f  vdeait  hu 

J!»Hird  of  Trwlr  ^l),iu!;ru),tc:/  .|<-{,  1S.S3  (Ifi  &  17 
Vict.  r.  .V2).  B.  .S2       ;  r.  ;i09,  -lly  sub- section  3  of 
section  82  of  the  B  mkruptcy  Act.  1883.  the  Bmrd 
of  Trade  may  revoke  an  order  releasing  a  trastee 


in  bankruptcy  "  on  proof  that  it  was  obtsmai  by 
fravA  or  by  SUppTeSUOn  OT  oonoedBsit  of  «0T 

iiiHf*  ri-il  fact." 

Held,  that  an  order  of  release  ought  not  to  U 
r'r'voke  l  on  the  groond  that  it  was  obtained 
"  «u[-pnj»gion  or  mneealmen*;  of  any  material  f»ct" 
unlfj«8  there  is  r.-wh  Hi\\'\icf^>i'>t\  ir  concealment  %4 
hae  in  it  some  elesnent  ut  fraud. — HaKUS,  £x, 
Ha8li:ck.  E.x  parte.  C/.ry.  544  ;  [1899] 2Q  8.97; 
68  L.  J.  Q.  B.  769 ;  KO  L.  T.  499. 

30.  Sdieifie  of  arratujement — l)*bt  ctrryimg  iitUttd 
excecdiutj  5  }itr  crnt.  —  ltanl-ritpi'-.y  AH.  1890(5Slk$( 

c  71),  s.  '2'3—  Construction — /Mr«'.'/>«<m 
—-The  Bankruptcy  Act,  1h90,  was  passed  upouti« 
18th  of  Au^Mist,  istii),  bat  did  not  cooM  inio ep«^ 
tion  until  the  1st  of  January.  1891. 

Section  23  of  that  Aet  provides :  "  Wher«  a  debt 
has  been  proved  npon  •  debtor's  estnte  nndsr  the 
principal  Act,  and  Such  debt  indadesinterast  or  say 
pecuniary  considoratiou  in  lien  uf  int-  reit,  roch 
int^refit  or  consideration  shall,  for  tbe  purposes  of 
di\-idend,  be  calculated  at  a  rat*  not  excecdioj 
5  pe^r  cent,  per  aunam,  withoat  prejudice  to  tbi 
right  of  a  oiwditor  to  reoeivQ  oat  of  t^•  estate  sav 
higher  rate  of  intprpst  to  which  be  maj  \^  '-ntifi-i 
after  all  the  dtbts  i*roved  on  the  e«t*tti  h^wi  ut^^ii 
p:ud  in  full." 

Ueld,  that  the  above  section  wae  not  r«tro«peJiTe^ 
in  its  effeel,  and  did  not  apply  to  a  scheuA  d 
amngenent  ^proved  by  the  court  npon  theSMi 
of  Jnne,  1890.'— Athlttmnsy.  IiLe,  Wnsoit.  Sx 
PAKR.  144;  [1898]  2  O.  B.  8I7»  79  L.  T. 

303. 

31.  Sheriff" — Exendion — Xotice  to  sheriff  of  luiA- 
Jitrd'a  claim  for  rent — Promise  by  sheriff  to  pay  lai\i- 
lord — Stde  of  portion  of  goodt  with  contmt  of  ^an  ?- 
Icrd — Xotice  to  sheriff  of  receiving  frder — (^/mplHhM 
of  tale  by  sheriff  on  account  of  official  rertiver — .V* 
notice  to  ojjici-jl  receiver  of  landlord' i  claim — Titli  ■/ 
ojfic.iat  receiver  to  whole  proceeds  of'  gaU — 8  A«n'.  f. 
14,  «.  l—Battkruptcy  Act,  1890  (53  &  54  VicU  c.  Tl'. 
S.  11,  tuh-eection  1. — A  Bboriff,  who  had  l^vi^d  on 
MOdi  nndsr  m  wnfc  ol  jietifaxAue^  reoetved  notaoe  vk 
tiie  landlord's  oTaim  for  rent.  Before  sale  he  pro- 
mised to  p;iy  flio  rent,  and  a  portion  of  thp  ^o^i* 
were  sold  with  the  a88«nt  of  the  landlord.  On  th? 
foUowiog  day  a  bankruptcy  petition  was  prewnt<^d 
aninst  the  debtor,  of  whidi  the  shaiff  had  aofiica. 
Alter  the  making  of  a  receiving  order,  of  which, 
tho  HhorifTals:- hnd  Eoticf;',  Ui"  sil^-  ^va?'  C(.:uj.'f-' 
on  account  of  the  ofiici'il  recL'ivtr.  The 
receiver  had  no  notice  <if  the  cliuai  for  rent. 

Held,  that  the  sherilf  must  aocooat  to  the  offidsl 
receiver  for  the  whole  net  proceeds  of  the  sale  vtt- 
out  deducting  the  landlord's  rent. 

Tho  sheriff  might  have  protected  himeelf  and  tb» 
landlord  by  giving  notice  as  in  '  '•i  \<r  v.  .Vu  /r  t, 
9  Q.  B.  223,  but  having  obtained  the  leave  of  Uk 
official  receiver  to  complete  t^e  execution  on  hii 
Mconnt.  withpot  giving  any  intimatioii  of  ^ 
landlord's  claim,  he  conid  only  soil  on  theTterat  ca 
which  he  obtained  tho  ofTici  vl  rh-c*  ivtr's  ta 
sell — i.e.,  on  tho  account  of  the  oflicial  receiver.— 
DUYKR,  Bs,  ilftey. ;  80  Ik  T.  840. 

32.  Siitriff — Possesion  fur  Jifleen  m-infK* — .ict  ■/ 
baniaruptcUf  when  cvmmiUtd—Poe»e$*it>m  awafjr— 
€^>n»^nt  of  aeeeulion  creditor  mid  evewlMa  drUw— 
"  Ci'xts  offj-tf'dion  "—Order  tj/"31it  of  Auytut. 
ii,td,-r  Hheriffi  -Id,  1SS7  (50  &  ol  Vid.  c.  55)— /Awi- 
ruplcy  Art.  lS90(5  i  .V  "/I  Vict.  c.  'l).  .  1.  11 
Wht>rc  the  shcriil  lieizes  goodi  and  remaim  it 
poesessiou  fur  a  period  greatly  exceeding  tventj- 
one  days  {e.g.t  fifteen  nuMiths)  then  is,  aadiv 
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B«ctioii  1  ofihe  Bttttkmptcy  Act,  1^90.  one  act  of 
baukrnptcjr,  which  is  oommitted  at  the  expiration 
of  twaity><n>o  days,  hat  not  a  continuing  act  of 
Imtkruptcy  or  n  aucctssi.in  of  such  i:c:». 

In  fuch  a  case,  therefore,  ii  both  excH:utioD 
eraditor  and  ezeeiitio&  debtor  aosented  to  the  sheriff 
Mtaixang  poMMiien,  he  will  be  entitled,  under 
■eetum  It  of  tlie  Bankruptcy  Act,  1890,  to  posacn- 
sioTi  money  for  the  whole  time  he  remained  in 
poi<beg0iou,  notwithstanding  that  the  debtor  baa 
^•'♦-n  made  a  bankrupt  on  a  petition  presented  iimre 
than  thre«  months  after  the  expir»tioii  of  the 
twenty-one  days.  The  only  owea  in  vhieh  the 
sherifif  would  not  be  to  entitled  are  cases  coming 
within  the  provisions  of  the  Bankruptcy  Act,  1883, 
as  to  reputed  owiiersbip  nti'l  the  relation  Inick  of 
the  trustee's  title,  and  casm  to  which  thr  Act  13 
Sliz.  c  5  applies. 

Jn  re  Murltjf,  41  W.  U.  663,  10  Morr«U  120, 
approwd.— Bbktox,  Ke,  Boakd  of  TkUDB,  Ex 
PABTK.  C.A.,  475  ;  [1890]  1 Q.  B. 626 ;  6S  L.  J. a  B. 
U\  ;  KO  L.  T.  66. 

33.  Shenff't  Jttt — Fieri  facias — Lti'y  hi/  aherijj  vn 
<irhtor'$  gooilt — Bereiviug  order  itfjniitit  dtbfor  be  fort 
mU — NcUce  hv  o^Seial  rtceivtr  rtquiring  ddivtry  of 
lA«  good*  ShertjjT*  right  to  jwundage— Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  t.  11,  tuh-secUon  (1) 
—Sheriffs  Ad,  1887  (50  &  51  Vkt.  c  ob)— Order  at 
f '  /'  fs  "/  Ai'jtist,  ISSH. — A  sheriff  iu  possessiou  of 
goods  under  a  writ  of  Jxeri  fariat,  who  before  sale 
baa  received  a  notice  under  the  Bankruptcy  Act, 
1390,  •»  11,  gnb-section  1,  that  a  reotiving  order 
has  baan  made  against  the  execution  debtor,  and 
also  a  demand  from  the  officinl  receiver  for  tbe 
delivirry  of  the  good«  of  the  debtor  iu  his  poaiewion, 
is  not  entitled  to  poundage. — TnoMAS,  KS»  TBUa- 
TEXy  Thx,  £z  paste,  C.A,  ;  80  L.  T.  02. 

94.  Yolmtiary  tetilement—Oi/t  qf  JeweU  and 
mone^Bankruptaj  Ad,  1883  (46  ft  47  Viet.  e.  H'l), 
«.  47. — Gifts  of  personid  property  made  by  a  bink- 
rupt  within  two  years  of  his  bankruptcy,  without 
rt'stricting:  the  donee's  jiower  of  ulienation,  but  with 
intention  that  tbe  donee  shall  use  or  retain  tbe 
pi'Ouaity  for  an  indeterminate  time,  are  voluntary 
nottlemcnts  within  the  meaning  of  section  47  of  the 
Bankruptcy  Act,  1883,  and  void  as  against  the 
triL'^teo  111  biinkrii]>ti'y.  but  without,  prt  jndi'  i  to  any 
sale  or  dispositiou  of  the  propcirty  luailu  by  the 
doneO bafora  bankruptcy  in  good  faith  and  without 
notioa  of  an  available  aot  of  bonkniptcy.  But  th» 
donee  may  hava  to  aooonmt  lor  tha  proeaada  of  any 
such  sale  or  disposition  rcmajniug  in  his  bands  at 
the  oommenconi (  lit  of  the  bankjuptcy. — Taxkahh, 
Re.  OPFif  fAi.  Heckivku,  Ex  pakte,  Dhn/.,  021 ; 

t 18991  2  Q.  B.  67;  68  L.  J.  a  B.  070;  60 
..T.500. 

See  alflo  Company,  35, 41 ;  Vendorand  Pmrohaiar,  1 . 
VmNO,— Sea  OemiBg,  1-5;  MatnqioUs,  7. 

LLL  of  EXCHAXGE:  — 

1.  Acceptance — Indont-mtnt  bij  iixii)  of  n  curitii  — 
Sdbsfiuent  indorsement  bij  drrtwtrs — Iiirrtiaj  Ittf  Hit — 
Bills  of  Ejchange  Act,  1SS2  (15  &  46  Vict.  c.  61), 
Bs.  55.  56. — The  plaintiffs  agrefd  with  C,  who 
owed  them  money,  to  draw  a  bill  on  him,  and  thai 
C-'s  fiitlier  shoiiM  indorse  it  as  a  surety  for  its 
payment.  Thf-y  th*  reupon  drew  a  bill  on  C.  to 
their  own  onitr,  and,  without  indorsing  it,  handed 
it  to  C.>  who  a4]oept«id  it  and  then  obtuoed  hi« 
fatlier*a  tndoriement.  He  rpttuned  it  to  the 
].d«intiffit,  and  they  then  indor^i  1  it  beneath  the  in- 
dorsement of  C's  father.   The  bill  was  dishonoured 


at  matwlty,  and  ^  pbattdBi  Omd  ened  C*«  felhar 
aa  thaindonar, 

H«Id,  that  he  was  not  liable  as  indcraer  nndar 

section  5")  of  tlu-  TUiin  of  KxiilinMpe  Act.  1SS2,  nor 
was  he  hsble  ud  ier  .-^tjctiou  atit  the  bill  wtkt  not 
uegotiabte  at  the  time  he  wrote  his  name  on  it.  as 
it  ma  irregnlar  and  inoomplete,  owing  to  tbe 
plaintiffinot  then  Saving  indewaad  it. 

Held,  further,  tliat  h"  wft-  not  liable  as  guar«Titr>r. 
since  the  requirem-^iitj  ut  tho  Statute  of  r^uds  had 
not  bt>en  complied  with. 

iStfrle  V.  MrKinUi^,  20  W.  R.  17,  5  Apr-  <^a«.  7.VI. 
is  still  a  binding  anthority,  and  the  iirimiples 
th<'r»»iii  laid  down  have  not  boon  altered  by  the 
Bills  of  Exchange  Act,  18S2.— jESKlJja  v.  Coombeu, 
Q.B.D.,  48;  [1888]  2  Q.  B.  168. 

2.  ffral  fii/rfnnciit  to  rmi')!- — IixidmitBibility  of 
evidtncf — DiUa  <</  IJ.ixfutinje  Art,  1882  (45  &  46  i'ict. 
c.  61),  «.  21,  Kub-Mction  2  (b) ,  *.  29,  anb-ttctiou  2. — 
£videnoe  of  a  oontemporaiieviua  oral^ainventent  to 
rraeir  a  HQ  of  ncchange  ia  inadmiauble  on  tiie 

ground  that  itn  ■  f!'  ct  would  be  to  OOntmdiot  tbo 

terms  of  tlie  vvriiu»i.  ugreeuient. 

i'ouifj  V.  Auiten,  L.  R.  4  C.  P.  oS'^k  f  illowed. — 

New  Loxnox  Ckkijit  Svnuicats  (Limiteu)  v. 
Nb-\le.  C.A .  ;  liy^H}  2  Q.  B.  487;  79Ij.  T.  383. 
Sea  alao  B«Mik«r,  1,  2. 

BILL  of  SALE  :— 

1.  Morlgtu/e^'fradt  /utara — Freehotd  hind — 
Power  to  tvU  trade  JLrtnre*  neparairhf  fr<i:n  land— 
Ihlla  of  SaU  Ad,  18W  (17  &  18  Vict.  c.  ao),— A 
mortgage  of  land,  wbetber  by  demiae  or  by  oouvev- 
liuie  of  the  frethnld,  if  it  contain  a  power  to  the 
raoi  tgagct:  tu  Eteli  trade  fixtures  separaUdy  frt)m  tho 
land,  is  a  bill  of  sale  as  to  tliui^e  ilxturos. 

Tho  principle  was  established  by  Ls  ^larle  JMijlith, 
In  re  W  ild,;  21  W.  R.  81)3,  L.  R.  8  Cb.  App.  1072, 
and  £x  I'urt'-  llarcUvj,  In  Tt  Jiffce,  22  W.  li.  608, 
L.  R.  0  Ch.  App.  576,  and  i«  not  Uoaitad  to  mort- 
gf5g»-s  by  demise.— Johns  v.  Wahe,  C/t.lK  llomrr, 
202;  [18^01  1  Ch.  351);  68  L.  J.  Ch.  155;  6U 
L.  T.  US. 

2.  I'iiliditif^Adilnss  i}f  ifTniilff — IlilU  i>/  Sale 
Act  (I  STS)  A  m^ndm'  ut  A  t,  \SS2  (45  &  46  I'irt.  c. 
43),  «.  5>,  S  -h^ilic/t. — A  bill  of  sale  given  by  way  of 
security  for  tbe  payment  of  money  is  void,  under 
section  9  of  the  Billa  of  Bale  Act  of  1882.  if  tbe 
address  of  the  Rr<intee  \x>  omitted.  It  makis  no 
differeuua  that  th^  grantut  is  a  registered  company. 
-Altseb  v.  Altrkk,  Q.lt.J>.t  60;  [1898]  2  U.  B. 
267. 

3.  I  'nlidit'i —  I'ltrhitiiju  in  atldrcas  of  ijrtintors  in  bill 
m,d  ajjtdu'  il  —  Mintlescrij  In  a  bill  of  sale  the 
dtrantors  wi-re  described  as  W.  D.,of  25,  B.  F.-roa»l ; 
L.  D..  of  93,  li.  r.-road;  K.,  of  04,  W.-road.  Iu 
the  uflidiivit  the  Hddcessea  were  23,  B.  F.-road;  23, 
B.  F.-ro«d;  24.  W.-ro«d. 

Ileld.  thnt  the  btU  of  aale  was  void  for  mit- 
dejjcription. 

Murray  v,  .l/ncAc;,  <>,  L.  li  10  C.  P.  625,  foUowad. 
—Marks  r.  Deuuk  K,  Q.lt.I). ;  M)  L.  T.  60. 

BOND.— See  Quarsntee ;    Practice,  18;  Pxindpoi 
and  Borety,  1 ;  Truatee,  6. 

BUILDING  80CIETT:- 

,'i<'i-ir(ij  l:iniirn  ttj  hr  iuAiilrtid — IlnU-  Jtil    ■  '  f<>  rrinhf^ 

vtnHy  t"  /wi/Unt)  r-nliz'itt'->ii — UkU  uUri*  vires  — 
!!rnt<:h  of  Im^l  —  ('Itwsnf  /i!iar(  h'/ld-  —Jfittriboti'iii 
uj  (uttU. — It  is  oompel4'Ut  fur  u  building  sociuty, 
even  when  in  a  stato  of  insolvency,  t  j  pass  a  new 
rule  for  the  pnrjiose  of  facilitating  tbe  realization 
.    of  the  assets  of  tht^  nociety,  provid^  that  such  rule 
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18  bontJ  fide  ptisgeii  for  such  purpo&u  and.  do€B  not 
fifTfct  ttie  right«  of  ths-  niAinbcrs  of  the  SOCn^ty  iu'fr 
tf  in  res]^t  of  their  Imbility  or  in  rMpeot  to  the 
diatribation  of  assets. — Hixth  W.  Ekitt  Bitildino 
aowmn  v.Huj^b.  Ch.D.  Awrne,  J.,  647 ;  [ISWl  2 
Oh.  60  :  68  L.  J.  Oh.  476. 
See  aim  IhwbM>  8.  » 

BUEtAL^-8ee  RociltriMHoiil  Uw.  1. 

BYB^LAW.— See  Oogrporatkn,  1;  LomI  OevattiMBti 

2.  3. 

CANADA,  LAW  of 

1.  Cuntomt  Tariff  Ad,  1894  (57  «&  58  Vid.  c  33), 
t.  ■i—n.  S.  C.  (1H86)49  Fiet.  c.  32,  ».  150— Obn- 
tlr\~diva    Da'.r  ij  irrypmiaUon  of  go(xh. 

HakL  thftt  by  the  true  ooiwtniotion  of  the  Castomt 
TatiffAot,  1894,  t.  4,  aa  amended  by  the  IMff  Aot. 
1895,  which  iu  efT^t  ilirocts  thtit  duty  li«  ^iiiid  upon 
raw  augar  "  when  such  goods  are  imported  into 
Oaoada  or  taken  out  of  warehooae  for  conaumption 
therein,'' the  di^  at  whioh  dntg' both  aktaohMthereto 
■ndbeoomeaiMiyKblela  w1i«B  Am  goods  wo  landed 

and  delivered  to  fhr  iraporter  or  to  his  ordrir,  or, 
when  they  aro  taken  out  of  warfliouHe,  il  iiietnfid  of 
being  delivered  they  have  befn  j  lfvc.jd  in  bond. 

Section  160  of  the  Customs  Act,  18a6,  wluch 
diieota  that  the  precifie  time  of  the  importation  of 
gooda  dull  be  deemed  to  be  the  time  whan  "  they 
Mune  within  the  limits  of  tbe  port  at  which  they 
ought  to  titT  reported ,"  refers  ou  ita  true  coustruc- 
tixm  to  the  port  at  which  the  gooda  are  to  be  landed 
— tliat  18,  where  the  efcoUve  lagport  ia  to  be  made. 
Bnidh  oonctm^iaB  it  wqniraA  in  ocdar  topkoe  a 
oondatnit,  lalioiial,  and  prabaUs  meaning'  on  the 
context  and  other  clauses  of  the  Act.— Canada 
RuaAR  Reflniho  Co.  v.  Kko.,  P.C.  j  ri8»81  A,  0. 
736;  79L.T.  146. 

2.  Quebec — Cferporafron,  property  of — Llnhility  to 
taxation — Municipal  Cwle  <f  Quebec,  art.  712,  auh- 
»edtim  3 — Oonitrticiion.-^By  the  tone  oonirtraotion 
of  art.  712,  snb-section  3,  of  the  Monioipal  Code 
of  Quebec,  property  belon^ag  to  a  corporation 
*'  for  tho  «naa  for  which  they  an  attaUiahed,  and 
not  powed  aolely  by  them  to  derive  a  revenne 
therefrom,"  ia  net  tjiXEiblo. 

Bat  held,  that  a  farm  belonging  to  the  appellant 
corporation  and  worked  by  them  aa  a  farm  in  order 
to  derivo  rmnoo  therelroai,  ia  taxable,  althongh 
not  detadiad  frou  tta  i«dda«  «t  tlia  ooipoirata 
property  nntl  occwaionally  used  for  the  above  enda. — 
Le  Si  MiNAiiiE  DB  QufcBBO  V.  La  Oorporatiow  db 
LmoiLOxr.  P.O, ;  [IflW]  A.  0.  288 ;  80  L.  T.  831. 

3.  Bailway  Committee  of  Pn'xry  Counril — Canada 
Bailway  Act  (51  Vict.  c.  29),  s,  262,  tu^-udiuns  3,  4 
— Comtruciiim. 

Held,  that  under  the  true  oonstroction  of  tbe 
Bailway  Act  (Canada),  51  Vict  o.  29,  the  power 
confernd  by  anb-aection  4  of  aeotion  262  i^oa  the 
Bailway  Commitlee  of  the  Privy  Cotmdl  to  exonerate 
a  railway  company  during  a  specindd  jiortion  of  the 
^ear  from  the  duty  of  fUling  certain  apocee  ^edfied 
in  sab-aeotion  4,  did  not  ap|lj  to  the  duty  impoMd 
by  rab-aeotton  3 ^fiO^S  oortaln  other  apaoei 
•paollied  by  sub-aootfon  s.  Soidk  eacteudoii  of 
power  was  not  anthorized  by  the  gramiuuticfil  con- 
Htruction  of  tlie  snb^seotiooa,  nor  rendered  impera- 
tive by  the  context.— Grand  Trunk  Railway  Co. 
OF  Canada  v.  Washimqtok,  P,C.  \  [18991  A.  C. 
276;  6SL.J.  P.  0.87;  80L.T.a01. 

4.  Quebec — Railicays — Ilritifh  North  Amerirn  Ad 
1867  (30  &  31  Vid.  c.  3\  a.  91.  »tih-»tdi<m  29,  and  », 
92,  8ub-»ection  10— Municipal  Code  of  Quebec — Powera 
((ffrovintial  Ifgitiatim — Muxieifal  UgitkOiMk  affvif 


ing  DoiiiiuioH  /uuh.'Hiy.  —  By  ihf  true  loiutruction o( 
British  North  Amenen  Act.  IMjT,  a.  Jl,  tub-sectiiai 
29,  and  a.  92,  aub-sectioa  1(3,  the  Dominioo  Parlia- 
ment hm  ttudoaive  right  to  preacribe  regolatiaoB 
for  the  construction,  repair,  aiid  alteration^  of  ttl 
appellant  railway ;  and  the  provincial  legiJahW 
baa  no  power  to  regialate  tho  structosool  a  dttflk 
forming  part  of  its  authorized  works. 

Bat  held,  that  the  proviaiona  of  the  muUfA 
ooda  of  QnobM,  vhioh  pcMoriba  tiM  dbnlBK  of  tti 
ditdi  and  Um  removal  of  as  oljainieUuM  iHddh  hai 
caused  inundation  on  neighbouring  land,  are  t'sfra 
virei  of  the  provincial  legislature.  —  CaXaOUS 
Paci>ic  Railway  Co.  v.  Corpobation  or  thi 
Parish  of  Notrx  Damb  dx  Bossboouxs,  F.O.; 
[1899]  A.  C.  367 ;  68  Ii.  J.  P.  &  64  ;  80I..T.48L 

5.  Jtailway  company — Contract  by  company  nhn 
ynm-'^tet  oxiaaNC  Jmlgmmt—Sttoppei—Tmm 
m  wkleh  eonlraii  w&l  Aa  $d  attd&^Relief—Partie»— 

Misjoinder. — Where  hj  contract  t  ffirif  lega^  \'\ 
regular,  the  appellant  oonipany  ]-uri  iorl+-  I  c  j  i;.:  ;- 
baoility  to  the  respondent  tor  raUway  i  onstnji'.i 
in  an  amount  whioh  waa  in  reality  <filoniatwi  to 
cover  the  amount  of  boooa  and  of  ptioa  of  iMal 
shares  payable  by  agreement  between  the  reapoed- 
ent  and  all  the  ahareholdara  of  the  company  ina* 
Hpertivo  of  aittier  Waalor  mtfanatail  eoat  of 
struction, 

HaU.  thtl  ae  oootsMt  wm  «llr«  aim  of  Ha 

company. 

Meld,  further,  that  a  conaont  judgiiMBt  oMaaHf 

on  the  contrnct  declarirjf:';  the  respondent's  litn  or. 
the  oomptttiy's  railway  and  othtir  proptrrr.  th* 
cjuefltion  of  t*/<ra  vtrea  n<^  having  been  raised  eithw 
in  the  pleadings  or  on  tbe  facta  stated,  iraa  o(  ae 
greater  validity  than  Oie  eootiaet. 

In  a  suit  by  thi"  company  to  set  aside  tbe  rontmt 
and  judgment,  held,  that  they  must  be  set  aside  oa 
terms  whioh  were  consented  to  of  paying  to  th» 
respondent  the  due  to  him  for  oooatruelioo 

on  a  ({mvltwm  memfl,  aaouring  the  amount  tbenoi 
by  bonda  of  tbe  company  if  and  iriian  iaaaed,  tht 
whole  to  be  talran  by  him  subject  to  flrat  wbA  oA« 
churgf-R  in  favour  of  wub- contr-ictors  andban&fia 
advance  to  them  who  had  acted  on  tbe  faith  of  ths 
judgment  to  which  they  were  not  partiaa  «ilfeait 
notice  of  the  iUegalitiea  of  tbe  contraot. 

Aa  oomnany  having  joined  some  of  Uieir  boad- 
holdera  ana  RharehoUura  a=.  co-plaintiff*,  rsisTTC 
queations  afTetjtmg  them  individually,  held,  tLii 
the  action  of  the  court  should  be  oonrin;-<l  to  issaai 
between  the  company  and  the  defendants — Gssat 
North- Wbst  Ckittral  Railway  v.  Charlbboo. 
P.C. ;  [1899]  A.  a  114;  88  U  J.  £.  a  S8;  3 
L.  T.  35. 

CHARITY  :  — 

1.  Ecdeaiaaieal  Charity—"  Memhrr  of  n.ur  It' 
Euyhtnd  a$  sacA" — Appointment  of  truttee$ — Letm 
Government  Ad,  1894  (08  ft  87  Vkt,  e.  m.  K 
19»  70^  76. 

In  re  Pbr&y  Ai.MgnouaEa. 

Tlie  founder  of  a  charity  required  that  tht 

objects  of  it  should  bo  selected  from  persouf  ft.' 
should  have  (1)  regularly  attended  Divine  semw 
at  the  pariah  church  for  a  fixed  period ;  (2)  beM 
partakers  of  the  Holy  Oonunanian ;  (3)  lived  a 

godly,  righteoua,  and  aober  Ufa,  to  the  a^ocy  a( 
od's  holy  Name  ;  and  that  the  tmstav  dMallto 
members  of  the  CLinrLb  of  England. 

Held  (afHrunug  .Stirling.  J,,  Iri  W.  R.  3(H>.  'A^SS] 
1  Ch.  iiSl),  that  this  was  a  charity  for  tbe  MeoLban  cc 
the  Ohuroh  of  England  "  as  auoh  " ;  and  waa  thai*' 
loca  ao  aucilmiaatioal  cbari^  withia  tiia  mitmi^^ 
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•Mtfon  16  of  flw  Itoeal  Gomaiuwit  Aot,  1804 ;  end 

that  therefore  the  parish  conn  il  har|  no  power  to 
appoint  new  trustees  under  huuuuu  l  i  of  the  same 

In  re  Boss's  Cxiarttt. 
A  testatrix  chained  certain  lands  with  the  pay- 
mmt  of  £'.]  a  year,  to  bo  paid  on  a  certain  day 
"inDu&lly  to  the  church  wardens  of  A.,  to  be  laid  out 
bv  them  in  the  pnrdiase  of  clothing  to  be  given  t^^  six 
OMind  poor  widows  of  the  said  parish  whoui  tbey 
thoold  judge  to  be  the  proporcst  objects  to  Mweire 
same,  with  preference  to  those  who,  not  being 
iis&bled  by  infirmity  or  sickness,  were  most  constant 
11  their  wttendaiw  «n  tfie  poUio  «erao«  of  tba 
Church. 

Held  (affirming  Norih,  J„  46  W.  R.  27,  [1897]  2 
Ch.  397),  that  this  was  not  an  ecclesiastical  chanty 
within  the  uicatiing  of  section  15  of  the  Local 
' ioTeznroent  Act,  1S91,  and  that,  tii  ref  r.  ladiT 
^action  14  (2)  of  that  Act,  the  power  to  appoint 
new  trustees  was  vested  in  tho  parish  oOttttCUi  Mid 
not  in  ttie  ohurohwardens.— Psrby  Alkskousbs, 
ta;  Bo88*9  Obabitv,  Rb,  O.A..  197;  [1899]  1  Oh. 

;  68  L.  J.  Ch.  66 ;  79  L.  T.  306. 

2.  QmdiUon  ftr»«tiu^-'jP^netuitif — Sbdutet  qf 
Jforfmaln.— A  wstetor.  who  cmd  in  lianih,  1894, 

by  his  will  dated  in  July,  1S03.  after  devising  his 
reiiduBry  real  estatt?  to  trustees  upon  trust  for  sale, 
in<l  to  hold  the  proceeds  upon  the  trusts  declared  of 
hit  residuarr  personal  estate,  gave  the  sam  of 
£10.000  to  Ua  trustees  upon  trust  to  transfer  the 
Mme  to  trusters  to  be  appointed  by  them,  or  the 
trustees  for  tho  time  bi-ing  of  his  will  (such 
uppoint*  1  truHtees  to  be  not  lost  thiin  threw  or 
more  than  six  iu  number),  to  be  held  by  them 
upon  trust,  "  as  soon  as  any  land  shall  at  any 
time  be  given  or  obtamed  for  the  piiipOie»  to 
employ  the  nmo  In  erecting  almibooise*'  in  n 
certain  jiarisb  for  the  deserving  ]>oor  of  that 
parish,  without  regard  to  religious  deuumination, 
and  in  making  weekly  or  other  periodical  allow- 
aoces  to  the  inmates  of  such  almshousN ;  and  he 
empowered  the  insteee  to  appointed,  in  oonjuno- 
tion  with  the  trusttf n?  his  will,  to  make  rules 
for  the  regulation  an  1  [Ufiintenance  of  such  alim- 
bonaes.  And,  utt,  r  giving  other  ehuritablo  and 
general  legacies,  the  testator  gave  all  his  residuary 
personal  estate  to  hil  fansteee  upon  trust  for  sale 
and  conversion,  and  to  pay  debts  and  legacies,  and 
hold  the  rejidae  of  the  moneys  upon  trust,  to  pay 
or  transfer  the  same  to  trustees  to  bo  nominated  uud 
ttppoiuted.  by  the  trustees  of  his  will,  upon  trust, 
"  as  soon  as  any  land  ehall  at  any  time  be  given  or 
obtained  for  the  poipoee,  to  employ  the  same  in 
erecting  and  maintaiiiing**  aoerain  orphanage  or 
institution  ;  and  the  will  contained  directions  for 
the  majiagement  and  regulation  of  such  iuHtitutiun. 

Held,  that  the  language  of  the  will  did  not 
oODStitnte  a  condition  precedent  to  tho  gifts,  but 
wee  introduced  for  the  purpose  of  mere  machinery 
§0  as  to  avoid  the  provisions  of  tho  Statutes  of 
Mortmain  ;  and  that  the  principle  to  be  appliod  to 
the  present  case  was  that  explained  in  ChanweHai/M 
T.  Brockett,  L.  R.  8  Ch.  App.  20ti. 

Held,  therefore,  that,  without  prejudice  to  any 

Sestion,  if  land  oonld  not  be  obtained,  there  mnai 
a  declaration  that  the  nun  of  £10,000  and  the 
residue  were  well  givtii  *j.  cjharities  ;  and  that 
special  trustees  thercuf  must  ba  appointed  as 
directed  by  the  will,  and  liberty  given  to  apply. — 
Otoe,  Rk,  Wahd  v.  Little,  C.A.  ;  79  L.  T.  2G1. 

•i.  Gift  Jur  jitoUticai  and  religious  purfums. — ^The 
vicar  of  a  parisli  by  his  will  dated  in  1807  devised 
tothenoar  for  the  time  being  a  bnUding  uwdaaa 


village  club  and  reading<-room  **  to  be  nuantauied 

for  the  furtherance  of  Conservative  principles  and 
religious  and  mental  improvement,  and  to  be  kept 
free  from  intoxicants  and  dancing." 

Held,  a  good  charitable  gift. — SoowouoFT,  Be, 
Ohmkou  1'.  VViLKiifsox,  Oh.D,  ^kUngt  J* ;  [1808]  i 
Ch.  638  ;  79  L.  T.  342. 

4.  Induttrial  icAooj — Endowmmt—Mvrtgagt  «/ 
property — Pdition--Oi»ueni  of  Charity  Cmimfi- 

eionert — "  Cathedral,  coUeyiatf,  rha}>lfr,  or  othtr 
MhooU" — IFord*  ejuiidem  generis — Ch'iritahte 
Trtutt  Act,  18o3  (1(3  A:  17  \'ict.  <■.  137),  u.  G2.  GO.— 
The  proviso  at  the  end  of  section  62  of  the 
Charitable  TnieU  Act.  1853,  that  the  "  exemption 
thereby  conferred  shall  not  extend  to  "  any 
cathedral,  coUenate,  chapter,  or  other  schools," 
does  nut  extend  to  all  schools,  but  only  to  tli« 
schools  there  mentioned  and  others  of  a  similar 
description. 

Decision  of  Stirling,  J.  (4fi  W.  £.  4iia,  £1898] 
1  Ch.  610),  alBrmed. 

G  iverumeut  grants  and  oontributionK  Ky  f  ho  i 
boards  and  other  public  bodies  to  an  industrial 
school  are  not  voluntary  oootrilnitioat  within  the 
meaning  of  Motion  62, 

The  trustees  of  an  industrial  school  which 
possessed  land  and  T^nildir.^fl  o:  oapied  by  the 
school,  and  wu-,  Miiiiiitjuut'd  paiLly  by  voluntary 
subscriptionp  .'m  l  jHrt'iy  by  a  Government  grant 
and  contributions  from  public  bodies,  presented  a 
petition  asking  for  the  consent  of  the  oonrt  to  a 
mortgage  of  the  school  lands  and  buildings. 

Held,  that  the  consent  of  the  Charity  Conmus- 
sioners  was  required  to  tho  presentation  of  the 
petition  and  tbe  proposed  mortgage,  the  property 
to  be  mortgaged  being  a  permanent  endowment. 

Wtother  the  Ohan^  Qonuniisionen  havo  jocit- 
dktioB  over  the  voluntary  rabeoriptiont  of  a  ebwlty 
which  is  maintained  by  voluntary  sub^rriptinni 
and  possesses  a  permanent  endowment  yielding  uo 
income,  r^'""'-  —  Stockpobt  Raqqed  and  In- 
UVSI&lAL  SCBOOLS,  £fi,  C.Aj.  166;  £1888]  2  Oh. 
687  ;  88L.J.  Oh.41;  70L»T.A07. 

5.  Institution  for  education— Church  of  England — 
Beneficiaries  to  be  brought  tua  tj»  a  forUcmlur  tdigion 
— Ileneficiarirt  from  antttMT  eounlry  —  Dseeosed 
Persons  Estates  Duties  Ad,  IS^^l  {Xrit;  Zmlinul), 
Exemption  A<t.  1HS;5 — r.nhd  and  IiuMine  Assetitneut 
Act,  1891  f  A  (  u  Zralaml],  Exemption  Act,  1892.— A 
testator,  wnodiedin  1S04.  bequeathed  the  residue 
ol  hia  estate,  both  real  and  personal,  to  trustees  for 
the  purpose  of  founding  and  endowing  an  institu- 
tion for  the  maintenance  and  education  of  boys  who 
were  orphans,  or  the  sons  of  persons  in  straitened 
circumstances,  resident  in  the  piuvinuial  district  of 
Auckland,  or  in  the  province  of  Ulster,  Irdand; 
and  the  institution  was  to  be  managed  by  penoni 
of  a  particular  religion,  and  the  inmates  were  to  be 
brought  uji  and  instructed  in  that  religion. 

Held  to  be  a  charitable  devi.'so  or  bequest,  and  a 
"  public "  institution  within  the  Hew  Zeahad 
Eatatee  Daltos  Eaemption  Act,  1833 ; 

Also,  aa  to  the  land  devised,  that  the  lnstitiiti«i 
was  "  carried  on  for  charitable  purposes "  within 
the  New  Zealmid  Laud  and  lucume  Tax  Exemption 
Act,  1892.— Dii.WiiiiTU  I'.  LAlfD  AND  iNf  OMK  Tax 
GOHiaaaxoNSii3.  P.O,.  337 ;  £1899]  A.  C.  99 ;  ii6 
L.  J.F.a  1;  T9L.T.473. 

6.  WM—€Mfl  fo  jmrehoM  aivovmm — Otntral 

charitable  intention  —  Uno'viainty. — A  testator  gave 
his  pure  personalty  to  special  trustees  upon  trust  to 
invest,  and  w-ith  ])Ower  to  apply  the  income  or  any 
portion  of  the  ca|>ital  (!)  iu  grants  for  or  towards 
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the  pnwrliw  of  advowioiu  or  p wantatloM ;  (2)  in 

f:  iTfiating  or  contributing  to  tlie  crpfition,  iraprove- 
meat,  or  endowment  of  tharcLes,  chajiela,  or 
flchools;  or  (3)  in  paying  ur  <  i  tributitig  to  tb  ' 
aalaries  or  incomes  of  rectors,  Ticarb,  or  inoombents, 
maaters,  or  teachers,  upon  certain  expressed  ooodi- 
tion«  upholding  certain  religilMi  doolaiUI^  bul  not 
in  terms  applying  to  (!). 

TTd  l,  tljiif  then'  wfis  not  any  general  tniflt  f  ^r 
charity  binding  the  whole  fund,  and  that,  aa  the 
trustees,  haying  a  disraetion,  were  not  bound  to 
the  funds  to  pnzpoMi  tbdaOj  <ib»ritablA»  and 
wtM  other  purpoMt  to  whidi.  Id  tbair  diioreilion, 
they  were  statea  to  be  applicjible  were  too  indefinite 
to  constitute  a  trust,  the  whole  gift  wais  Iwid  as  a 
charitable  gift  and  void. 

Decision  of  the  Ck>nrt  of  Appeal  (4d  W.  B.  610, 
ri687]2Cb.  105)  reversed.— HuKTKRr.  Attoeney- 
Oensbal,  H.L.,  673;  [1899]  A.  0,  909;  68  L.  J. 
Ch.  449 :  80  L.  T.  732. 

CHEQUE:— 

Seeuritiet — Sale  of  a  butineu  /or  all  book  and 
Uhtr  daUs  and  the  full  bm^  qf  murUm  /er  sucA 
dtUa  DM  foM  by  cheque  net  eatM  unKt  tf/ltr  thite 

of  taU — Conditional paijinent. — Thf>  Ritlr<  nf  a  business 
in  consideration,  intrr  alia,  of  adl  book  and  other 
debts  due  to  the  vendor  in  connection  with  the  said 
bmiioeeB,  and  the  full  beaefit  <d  sJi  securities  for 
■nohdolrta,  will  not  pass  dobtsfor  whidi  the  vendor 
has  received  cheques  prior  to  the  sale  and  which  he 
ciished  subsequent  to  it,  payment  by  cheque 
amounting  to  a  conditioc  il  p-vyuieul,  und  the  debt 
only  reviving  if  the  cheque  is  dishonoured. — 
Hadlev  (Felix)  &  Co.  v.  Habley,  0/uD»  Ayme, 
238;  [1898]  2  Ch*  680;  79 11.T.  299. 

COMMON  :— 

Commoiicible  rights — Afjreement /or  »id>' — Action  for 
tpeci/c  jwr/ormaiice  —  CimiitrrrJaim — Findiug  1/  jury 
on  trial  0/  issue  0/  /aci~Motion  /or  new  trial — 
Evidence — Admissibility — Reputation — DefOtStton  ni 
tuH  to  perpetuate  testimony — Survey  and  nfort  M  to 
manor  made  under  statute.  —  In  an  action  in  the 
Chancery  Division  by  a  ntjiJutory  committee  of 
commoners  for  specifio  pertormanoe  of  an  agree- 
ment to  purchase  commonable  rights,  an  order  was 
aMtdo  direotiiig  the  tiki  befon*  jiuy  in  tho  Qoshi's 
Beneih  BivMod  of  tlio  lblloirfai|r  issao  of  laot— 
nt-.Tiiel)-,  whrtliPT  n  ccr^fiin  piece  of  laiif^  wns  coinraon 
land  ur  isubjt^^t  to  uuy  commonable  rights  eithut  of 
the  commoners  of  the  ^larisb  of  €t>»  ov  of  tho  oan- 
moners  of  the  parish  of  L., 

Held,  that  evidence  of  repntalion  mm  •dmWblo 
on  tbo  trial  of  such  an  issue. 

Earl  Dunraven  v.  Llewellyn,  19  L.  J.  Q.  B.  388, 
392,  and  H  um.  A  v.  Queen's  OoO^  (k^f(ud,lMU, 
6  Ch.  716,  observed  upon. 

A  deposition  made  in  the  year  18i6|  m  a  suit  to 
pvpotoato  teitiiiioiiT  by  a  witneM  oramined  on 
oommiision  on  betnU  of  a  predecessor  in  title  of  the 
defendants,  was  admitted  m  evidence  at  tbi  trial  of 
this  issue  as  being  a  stat«uient  made  by  a  jjcrsou 
vouched  by  the  party  on  whose  behalf  the  deponent 
was  ezamlned,  and  oonsequeotly  an  admisston  by 
ooodnek  of  a  |tt«d«Msaor  in  tiflo  of  tike  iloiwidMiti. 
This  deposilion  bad  been  sealed  up  by  tho 
examiners.but  was  now  found  unsealed. 

Held,  thut  the  mere  fact  that  the  deposition  was 
now  found  to  be  unsealed  was  not  evidence  of  user 
or  adoption  by  the  party  on  whose  behalf  the 
deponent  was  examined,  and  that,  in  the  absence  of 
evidence  of  such  user  or  adoption,  the  deposition 
was  inadnusrible  on  tbo  groond  on  wUeb  it  was 
•dmittod.  ^  1 


mehardt  ▼.  JTwyom  4  B.  ft  8.  Vtl.  tibmmA 

upon. 

A  Hiirvey  Hnd  report  made  by  a  surveyor  in  1S16, 
in  iliscLtirge  of  a  duty  nupo'^cd  upon  bim  bj"  tb- 
8th  section  of  the  statute  a  Qeo.  3,  c  T5,  upon  Uw 
OMMion  of  •  mIo  of  Crown  lands,  and  prodnocd 
odt  of  tbe  proper  oasfeodv,^  ii  admiswhio  in  wids— a 
aa  apnblio  document  wittuo  the  JaeMon  in  Bfwria  v. 
Frecda,  5  App.  Cbs.  G J  J.  Phillips  v.  ffud*-v.  L.  B. 
2  Ch.  243,  distingmKhed.- EVAXS  w.  MJnttHTl 
Tydfil  UEBA>f  Dismior  Couscil,  C./i.;(I8n]I 
Ch.241;  68L.  J.Gh.  17«;  79 1..  T.  678. 

COMPANY :~ 

1.  "  Amalgamiiitkm  **  wlA  t/fhtr  eompamy—SA  sf 

assets — Lerjality  0/  contlderation—.Wffting — Clonn 
— Re/iiaal  to  put  amfndment. — A  clause  in  » 
company's  memorandum  of  awociation  oruj*  .wrrin^ 
the  company  to  "  amalgamato "  with  other 
companies,  authorises  a  sale  to  anoAir  compssT. 
for  shares  in  the  purchasing  company,  of  ail  ta« 
selling  company's  assets,  except  certain  sharts 
alrf-aily  hold  by  it  iu  tbe  jiurcbA-^ing  company. 

Tbe  mfij  inty  of  a  genial  meeting  of  a  compsu} 
is  entitled,  after  tOoiwIaga  reasonable  hearing  b> 
tha  minocity,  to  pta  n  molntian  oloanf  4s 
dobato. 

When  a  general  meeting  is  called  for  tbe  tan^V. 
purpose  of  confirming  or  rejecting  a  partical^r 
resolution,  an  amendment  altering  the  temu  of  '.l-: 
resoliition  ia  iixaLefant,  and  ought  not  to  be  pot  by 
the  cihabnian.— Waii.  v.  Londov  Am>  Kokrobi 
A?sKTS  ConponATioy  rXo,  1),  C..'1..219:  [1818]  S 
Ch.  -169  ;  68  L.  J.  Ch.  24a  ;  79  L.  T.  249. 

2.  Articles  0/  association — Cfasses  of  sAarslcili 

— Genera!       > tTj.'/i  -  i    ^Quorum. — Tia 

articles  of  association  of  a  limited  company  pro- 
vided that  whenever  the  capital  was  divided  ntto 
diffennt  qIsmm  of  shares,  tbe  tighta  of  aaob  dsai 
migbt  be  modified  by  agreenient  duly  lusiarssad  W 
resolution  p^smd  at  a  general  meeting  of  that  cls» 
the  quorum  the  meeting  being  members  hoii^ 
or  representing  three- fourths  of  the  nominal  amo-i" 
of  the  issued  uarea  of  that  class.  Another  arock 
provided  that  tbe  qnonun  ^  general  meeting*  of 
the  company  were  to  be  at  least  three  membsn 
present,  and  holding  or  representing  not  less  tfaia 
oin -tt  i^th  if  the  issued  capital  of  tbe  comi>asy.  If 
the  meuUug  was  adjourned,  a  quorum  not  beioc 
present,  the  membcct  pnMnt  at  the  adjomasa 
nieetiiicaboaldlonnaq,w>am  for  tbe  tnweeiiine 
of  the  barfiieei  of  ench  meeting. 

Held,  that  the  provisions  with  regard  to  ti* 
general  meetings  of  the  oomjiany  did  not  apply  tA 
general  meetings  of  classes  of  shareholder  § ;  sad 
thenfoie,  at  a  msetiog  of  a  particular  otain  «f 
ehanholders  sommoned  to  deal  with  flw  ligbleiBi 
privileges  of  that  clans,  the  necessary  quomm  »« 
members  of  that  cloas  holding  or  represeuting  thr**- 
quarters  of  the  hohumil]  tiuirmiit  uf  such  imus,  snc 
not  members  holding  or  representing  ou^tsoth  of 
the  issue  of  the  company. — HsMAXa  i'.  HOTCHIiS 
Ordxamcb  Co..  a.^..  276;  [1899J  1  Ch^Uii^ 
L.  J.Ch.99;  T9X..T.a8L 

3.  Conirad  Cbuswiewrfliisa  fat  stores  ettir  ll« 

cash — Itt<j{»tratioii  of  contract — Matter  of  prrjmdif— 
"  Just  and  ,.pntabU"—Ompanies  Aet.  1898  (6J  4  65 
Vict.  c.  '2ij),  s.  1. — Before  granting  relief  under 
Companies  Act,  1898,  the  court  will  oonsdar  tSf 
consideration  given  tot  tbe  sbates  which  were  isnsi 
and  the  nature  of  the  contract  sought  to  be  rag^ 
tered.  It  lies  on  the  applicant  to  show  that,  vte 
entering  into  the  oontrtir';  v.  l,ich  be  i«  applvirs: 
register,  he  acted  with  due  caution  and  cobscmb* 
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tionmesa,  and  that  he  did  nothing  to  disentitle  him 
to  a  relief  at  the  cost  of  innocent  persons. — Rox- 
BUBOHE  Press,  Rb,  Spiers  &  Bkvan's  case, 
Ch.D.  Wright,  ./.,  281;  [1899]  1  Ch.  210;  68 
li.  J.  Ch.  Ill;  SOL.  T,  280. 

3.  Contract — Filing  of  memorandHtn  in  lieu  of 
contraci — Pradiu — Procedure — Application  for  relitf 
— lUctifyintj  lUgister  —  Motion  —  Sitmmont  —  Share- 
holders, application  by  tome  only — Formt  of  order 
and  memorandum — Companies  Act,  1898  (61  &  62 
Vict.  c.  26),  t.  1. — An  application  nnder  the  Com- 
panies Act,  1898,  s.  1,  fur  leave  to  file  a  contract  or 
a  memorandum  in  lieu  of  a  contract,  may  be  made 
either  by  motion  or  summons,  but  preferably  by 
summons,  and  if  by  summons  it  should  be  heard  in 
open  court  and  not  in  chambers,  following  the 
better  practice  on  applications  to  rectify  the  register 
of  shareholders. 

The  application,  if  made  by  shareholders,  may  be 
made  by  some  only,  and  not  necessarily  by  all,  of 
the  shareholders  affected. 

Where  a  memorandum  in  lieu  of  a  contract  is 
approved  by  the  court  and  ordered  to  be  filed  with 
the  Registnu-  of  Joint  Stock  Companies  under  sub- 
section 4,  it  not  necessary  to  file  a  copy  of  the 
order  as  well  as  the  memorandum,  but  the 
memorandum  (hould  state  on  the  face  of  it  that 
it  has  been  approved  by  the  court  and  directed  to 
be  filed  by  thp  order. 

Forms  of  order  and  memorandum  under  the  Act. 
— Whitbfbiars  FrwAxciAL  Co.,  Re,  Reeves  & 
Son  (Likitbd).  Re.  Vh.l>.  Ktkewirh,  J.  ;  [1899] 
1  Ch.  184  ;  68  L.  J.  Ch.  79  ;  79  L.  T.  546. 

4.  Contract—  Shares— Contract  to  issue  fully  paid 
shares  iu  satisfaction  of  debt — Issue  of  sfiares  not 
fully  paid — Failure  of  consideration — Bight  of  share- 
holder, as  assignee  of  the  debt,  to  prove  in  winding-up 
—Interest— 3  &  4  Will.  4,  c,  42,  s.  29.— Where  a 
company  contracts  to  issue  to  a  creditor  a  certain 
numoer  of  fully  paid  shares  in  satisfaction  of  a  debt 
due  by  it  to  him,  and  some  of  the  shares  are  in  fact 
issued  as  unpaid,  there  is  pro  tanto  a  failure  of  con- 
sideration, and  the  creditor  can,  notwithstanding 
that  he  has  become  a  member  of  the  company, 
prove  in  its  winding-up  for  »uch  p««t  of  his  debt 
as  is  represented  by  Uie  impaid  shares. 

Interest  cannot  be  claimed  upon  such  a  Jdebt, 
except  either  by  contract  or  by  way  of  damages 
nnder  section  29  of  the  3  &  4  Will.  4,  c.  42.— 
Railway  Time  Taules  PuBLisuiwa  Co..  Re, 
Welton*s  case.  C.A.,  133;  [1899]  1  Ch.  108;  68 
L.  J.  Ch.  60  ;  79  L.  T.  679. 

6.  Contract  —  Shares  —  Fully-paid  shares  —  Con- 
$ideration—Omissi(m  to  fie  sufficient  contract — Leave 
to  file  contract  after  commencement  of  unnding-up — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25— 
Comptmies  Act.  1898  (61  &  62  Vict.  c.  26].~Certain 
shares  in  a  company  had  been  allotted  by  it,  in 
porsuance  of  two  aj^eements,  to  one  8.,  as  fully 
paid,  in  consideration  of  costs,  charges,  and 
expenses  incurred  by  bim  in  the  promotion  of  the 
company.  Only  one  of  the  agreements  had  been 
filed  by  the  company,  and  that  was  insufiicient  to 
satisfy  the  requirements  of  section  25  of  the  Com- 
panies Act,  1867. 

The  company  subsequently  went  into  liquidation, 
and  S.  was  placed  by  the  liquidator  on  the  list  of 
contributones  in  respect  of  the  shares. 

Upon  an  application  by  8.  for  relief  under  section 
1  of  the  Companies  Act,  1S98, 

Held,  that  S.  was  entitled  to  relief  and  that  the 
orig;inals  of  the  agreements  not  being  in  his  posses- 
sion, copies  of  them  should  be  stamped  and  filed. 


together  with  an  office  copy  of  the  order  on  this 
application,  with  the  Reg^trar  of  Joint  Stock  Com- 
panies.— iLvYs'  Met.vl  Syndicate,  Re,  Smith- 
son's  case,  Ch.D.  Wright,  J.  ;  68  L.  J.  Ch.  46 ;  79 
L.  T.  663. 

6.  Contract — Shares — Issue  of  shares  before  contract 
filed — Memorandum — Motion — Companies  Act,  1898 
(61  &  62  Vict.  c.  26),  s.  I,  subsections  I  and  4.— A 
company  was  formed  on  the  reconstruction  of 
another  company  the  shareholders  in  which  took 
shares  credited  as  partly  paid  up  in  the  new 
company. 

These  shares  were  issued  pursuant  to  two  agree- 
ments, but  before  these  agreements  were  filed  with 
the  Registrar  of  J oint  Stock  Companies  the  directors 
allotted  a  number  of  the  shares.  Subsequently  the 
agreements  were  filed.  The  company  moved  for  an 
order  that  the  two  filed  contracts  should  operate  as 
if  they  had  been  filed  at  or  before  the  issue  of  the 
shares. 

Held,  that  as  the  contracts  were  actually  ou  the 
file,  an  order  could  not  well  h*^  made  under  sub- 
section 1  of  section  1  of  the  Companies  Act,  1808, 
that  the  same  contracts  should  be  filed;  the  case 
came  under  sub-section  4  of  section  1,  and  a 
memorandum  must  be  filed  in  aocordanoe  with  that 
section.— Lucky  Guss  Co.,  Rb,  Ch.D.  Kekewich,  J. ; 
79  L.  T.  722. 

7.  Contract — Shares — Issue  of  fully-paid  shares — 
Registerfd  contract — SuJ/icirnt  statement  of  considera- 
tion— Property  purchased  described  merely  by  refer- 
ence to  prior  contract — Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  8.  25. — Where  the  contract  registered 
under  section  25  of  the  Companies  Act,  1867,  on 
the  issue  of  fully  paid-up  shares  merely  described 
(by  way  of  recital  of  a  prior  coutract  entered  into 
between  the  vendor  and  a  trustee  for  the  company) 
the  property  sold,  as  "  certain  leasehold  messuages, 
shops,  and  premises,  together  with  the  goodwill  of 
the  several  businesses  carried  on  by  the  vendor 
upon  the  same,  together  with  the  machinery,  plant, 
horses,  vans,  carts,  fixtures,  and  fittings  used  in 
connection  with  the  said  several  businesses." 

Held,  that  the  consideration  for  the  issue  of  the 
shares  was  sufficiently  stated. 

In  re  Maynards  {Limited),  46  W.  B.  346,  [1898] 
1  Ch.  515,  not  followed. 

Decision  of  Romer,  J.  {ante,  p.  27),  affirmed.— 
Frost  &  Co.,  Re,  C.A.;  68  L.  J.  Ch.  544;  80 
L.  T.  849. 

8.  Contract — Shares — Issue  of  shares  at  a  discount 
—  Companies  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
16)— Companies  Clauses  Art,  1863  (26  &  27  Vict.  c. 
nS)—Cumpanies  Clatises  Ad.  1869  (32  &  33  Vict.  e. 
48). — A  company  governed  by  the  Companies 
Clauses  Consolidation  Act,  1815,  and  the  Acts 
amending  it  may  issue  fully  paid- up  original  shares 
at  a  sum  loss  than  their  nominal  value  in  the  same 
manner  as  new  shares  can,  imder  the  authority  of 
those  Acts,  be  issued.— St atilam  v.  Brighton 
Marine  Palace  and  Pier  Co.,  Ch.D.  Homer,  J., 
185;  [1899]  1  Ch.  199;  68  L.  J.  Ch.  172;  80 
L.  T.  73. 

9.  Contract — Shares— Leave  to  file  contract  after 
issue  of  shares  as  fully  paid — Companies  Ad,  1867 
(.30  &  31  Vict.  c.  131),  s.  25— Companies  Act,  1898 
(01  &  62  Vict.  c.  26). — An  order  may  be  made  on 
motion  under  the  Companies  Act,  1898,  on  the 
application  of  the  parties  interested  in  the  shares, 
with  notice  to  the  company ;  but,  stuihlr,  that  in 
future  cases  the  court  may  direct  notice  to  be  given 
of  the  day  for  hearing  the  :ipplication,  and  that 
anyone  desiring  to  oppose  can  attend. 
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Cf.  Palmer's  Company  Law  (2nd  ed.),  p.  379. — 
^OBTBXBir  QBSOBcm»o  Co..  Bx,  Ch.D.  Bvrtu.  J. ; 
7»L.T,407. 

10.  Contract — Shara — Omisn'on  to  file — "  Innd- 
verUtue  " — S^ffietmett — Sumkmmtai  conintet — 0<m- 
pa$dei  Ad,  fss?  (§0  ft  SI  Viet.  e.  131),  «.  S5— 
Companua  Ad,  1R9^  (Rl  .<•-  !',  r  ■,  'J*'.i,  *  !, 
»ui-«^/iV)«^  1,  4.  — By  a  cout:  i  ji.  iu  wrilui^  dated 
the  18th  of  Oi  tij!  i  i  ,  l^  'T.  rln-  owuer  of  a  ouMneas 
agreed  to  adl  it  tu  a  comptuiy  for  u  specified  sum 
w  auMMf  to  be  paid  wholly  or  partly  iu  cash, 
«hsi«8»  or  debentoNS  m  ths  dizsotoxi  ahoold  detec- 
nuno.  Sabaeqnenily  ibe  dii«Qton  ftHotttd  spedfied 
■hares  to  the  vendor  as  fully  paid  up  in  respect  of  a 
part  of  the  purcbaso-  money,  but  no  writteu  contract 
to  that  effect  was  entered  into.  The  origiuiil  cou- 
tract  was  not  filed  as  required  by  section  2d  of  the 
Companies  Act,  18CT,  the  omission  to  file  it  being 
due  to  the  fact  that  the  parties  were  ignorant  of 
the  provisions  of  the  Act,  Upon  an  application  by 
the  vendor  fur  an  order  for  the  filing  oi  the  original 
contract  with  the  liogistrar  of  Joint  Stock  Com- 
panies under  the  proviirioiU  of  MOtim  1  Of  tiM 
Oompuuea  Act,  1898, 

Ewdt  that  ihs  omiiiion  to  flit  tiM  oontract  wm 
due  to  "inadTMfanoa"  wttbiii  Um  aManingof  tha 
Act: 

HcM,  iiLiv.Tver,  that  thocontruct  was  not  sufficient 
withiu  the  meaning  of  the  Act,  inasmuch  as  the 
determination  by  the  directors  as  to  ilie  mode  in 
whioh  payment  wm  to  be  madt  wm  wpplsmeptal 
to  the  original  ooDtraei,  and  wllhont  tiui  defeer> 
mination  there  was  no  complete  contract : 

Held,  therefore,  that  there  must  be  an  order  that 
a  supplemental  contract  be  entered  into,  tliat  the 
suppmnentai  contract  be  tiled  with  tbo  original 
ooi^nust,  and  that  the  entire  contract  when  so  filed 
eboold  operate  as  if  it  had  been  filed  at  the  time  of 
the  issuing  of  the  sharae.— jAOKSOir  &  Co.,  Bx, 
Ch.D.  Kekexoxch,  J.  \  [18991  1  Gb.  348 ;  66  I*.  J. 
Cb.  190 ;  79  L.  T.  062. 

11.  Contract — Sharf* — OmtMion  to  file  contract — 
R-Ui  j'—G'<iu<j  a>ii'-<rn — rrnctiix. — The  judge  to 
wliom  the  companies  (wiadiim-up)  business  is 
aAaigncd  hM  Jviwdletioil  to  bMT  applications  for 
relief  for  aon-oompliaiioe  witiii  Moaoa  25  of  the 
Oompaaiei  Aet,  1867,  under  the  Oompenies  Act, 
IS9>>,  iu  the  case  of  companies  where  no  winding- 
up  order  has  been  made  ;  but  it  is  more  convenient 
that  they  shoiUd  be  disposed  of  )iy  the  other  judi;;es 
of  the  Chancery  Division  exerciaiag  their  ordinary 
OhMMMty  jurisdiction.— CoNCKSsioNs  Acquisition 
Sywdicate,  Rk,  VLIK  Wri(/ht,  J. ;  79  L.  T.  666. 

12.  Contract— fihares— Paid-up  tbant — Paynumt 
—Companiet  Act,  1867  (30  &  31  Vict.  c.  131),  a.  25. 
— The  adoption  and  confirmation  by  diri'ctors  of  a 
contract  made  before  the  furmatiou  of  a  company 
by  persons  purporting  to  act  on  behalf  of  the 
oOB^enj  does  not  orei^  any  oontraotoal  ralatiaii 
betipaen  the  company  and  the  olber  party  to  the 
oontract. 

Where  a  sum  is  payable  by  a  shareholder  in  cash 
to  a  company  it  is  sufficient  to  satisfy  the  require- 
menta  of  the  -  jtb  sectiou  of  the  Companies  Act, 
1867»  if  the  company  agrees  with  the  shareholder  to 
aooept,  M  •  eet-off  and  diaohaige,  a  like  awn  then 
payMie  by  the  oompuqr  to  the  tbafdiddar. 

Spar/r's  cme,  21  W.  fi.  306,  Ii.  B.  8  CBl  App. 
407,  apjiroved. 

Laroc'jui'  v.  Beauchtit  in,  4')  W.  R.  iV.'V.),  [1897] 
A.  C.  358,  followed.  —  Noirui  SYDNEY  Invest- 
ilEXT  xsjy  TiiAMWAY  Co.  c.  HlOOISS,  P.C.,  481  ; 
£16983  A.  a  263  ;  66  L.  J.  P.  a  42 ;  80  L.  T.  SOS. 


1.'5.  Cuntrnrt — Sharet—Hhnrf*  iuued  as  fully  paii 
— Ftied  contract — <^onstd<rati<m — Su^ienctf  ofidadi- 
firatinn — Estopped — Companies  Aet,  1867  (3il  &  il 
Viet.  e.  131).  «.  25.— It  is  sufficient  to  eataafy  asotiM 
25  of  the  Companies  Act,  1867.  if  an  enKrassUl 
contract  is  filed,  which  states  with  reasonable  plab- 
ness  the  nature  of  the  oonidderatton  which  is  mh- 
stituted  for  oash,  •*1ih'^f*>  it  any  not  hm  &  aaH|Mi 
identificatioii. 

A  Btatsment  in  e  abafe  eattifieato  tbat  tiiedba«B 
are  fully  paid  is  not  n.  r^presentatioa  that  a  sufBoMit 
contract  has  bet-n  til^  under  section  2o  of  tl»» 
Comi  nuif  s  Act,  so  an  to  fstop  the  hquidstor 

from  deuyinj?  it.  -African  Gold  OoNC8«^os^ 

&C.,  Co.,   Ee,   iLvRKHAM    AND    L).VIim'«  C.Vil, 

Ch,D.  Wrigkt,  J.,  M9;  £1699]  1  Gb.  IU;  66L.  J. 
Ob.  215;  80L.T.282. 

1  J.  Coiitrart — Vend(tr  xi<jn'i(ory  to  nurmi-iramdmm  fv 

filed — t'otmderaiitin  fi.->'H)  ith<irt:i — 6^tarc.^  "irrvirku' 
'—Companies  AH,  1867  (*)  &  31  Vict.  c.  131).  i.  U- 
C0mpani«$  Aet»  1898  (61  &  62  VitL  c.  26k«.  l.«l- 
ieeHtm$  I,  4. — ^An  arrangement  «M  m«&  betvaM 
J.  and  others  that  a  company  should  be  foruie-l  U' 
take  over  and  work  J. 'a  business  of  a  maltster,  ^ad 
that  J.  should  sell  the  business  and  )>reniia^  t">  'J»t 
company  for  6,500  fully  paid-up  £1  shares.  Od 
tbe  ionuation  of  the  company  J.  signed  the 
memorandum  of  association  for  6,^00.  diafea.  8^ 
sequently  a  contract  was  drawn  ttp  sealing  ovt  Hkt 
terms  of  hiji  sale  to  the  company,  and  this  was  1.1  j 
filed  iu  accordance  with  section  25  of  the  CtHnpan^ 
Act,  1867.  It  was  conaidered  and  intended  that 
the  6,600  shares  for  whioh  J.  signed  th«  memor* 
andnn  wore  those  iamabte  to  bin  under  iBb» 
contract.  Doubts  having  arisen  as  to  this,  ta 
application  was  mado  for  an  order  under  st^ti  3  I 
of  the  Companies  A  t,  IS'js,  that  a  juffiaail 
contract  might  be  tiled,  or,  in  the  alternative,  « 
meoumtndttm  specifying  the  ^rmi^^iTtinii  iof  wkSA 
tbe  ahatw  were  iaaned. 

Held,  that,  m  titers  wh  a  anflhaent  oontnet  Had 
within  the  meaning  of  si-ctiou  25  of  the  C  mjia^uss 
Act,  18(i7,  the  court  had  no  power  uud^  tli# 
Compauios  A<  t,  1S9S,  to  grant  the  relief  sought— 
Ja&yis  &  Co.,  Ae,  ChJ).  Rom«r,  186;  VLtSh', 
1  Gb.  198 ;  68  El.  J.  Ch.  146 ;  79  L.  T.  727. 

15.  DAaOvre  —  OmiUUm^Kolict  fnr** 

before  commencing  acti"h  or  tul-!f>g  any  procef  linp— 
Adion  to  enforce,  cove^iant  to  jxiy — S^n  notice, — Certait 
debentures  were  issued  by  the  defend  *iita  by  whick 
thejr  acknowledged  they  were  bound  to  pay  Hen 
regutered  holder  the  sum  of  £100  and  infeaccaC.  aai 
by  wbkli  they  charged  their  prapartj  mA 
£100  and  interest. 

These  debentures  were  is-uv.l  subjt^t  to  tbf 
couditious  iudotsed  ou  the  back,  of  which  ^w>i\xtin*L 
13  was  as  follows :  "  The  holder  hereof  shall  aot 
commence  any  action  or  take  any  prnnaiillifi  to 
enforce  the  security  hereby  cteaCed,  or  to  preean 
the  appointment  of  a  receiver,  or  to  procure  a  sal* 
to  be  ordered  of  the  property  subject  hereto  or  far 
foreclosure'  imlew  he  had  served  a  nctiiX 

on  the  trutttees  requiring  them  to  do  oertaia  aoH. 
which  thqr  bad  nei^eotod  to  oonpiy  «ilb  far  m 
months. 

Held,  that  thfa  oeodHMnprewBted  the  ufthtwat 

holder  from  bringing  an  action  on  the  coreziiLt 
to  enforce  the  security,  or  ou  the  covenant  ^2 
tained  in  the  security,  until  such  notice  had  beta 
given.  —  Btkwabt  v.  fismSB  AHH  Coix>$UL 
CoixiKi'.Y  A88octAX10ir»  Q^J>,i  68  L»  J*  B. 
14;  791^1.494. 
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16.  Dtbenfure  payable  to  btarer — Utage. — The 
fhaniiffg,  a  limited  oompaoj,  were  pocseased  of 
o«rtaixi  debentures,  issued  by  an  Bngliahi  company 
in Kngind  andpftyaUa  to  oearor,  which  by  re«iou 
of  l£e  oonditions  indorsed  thereon  wwe  n>  t 
promii'sory  not^-s.  Tlie«e  debeutures  were  ke^t  in  r 
aftfe,  the  key  of  which  was  entrusted  to  plaintiffs' 
secrt'tary.  The  H(  trt  tary,  m  fraud  of  the  plaintiffs 
took  the  debentures  from  tba  safe  and  pledged  them 
with  tlM  defendants  for  advances  made  to  him  by 
Ibe  dafendants  ceoc&vad  th«  debantoNtiD 
good  fcitli.  It  mspirovadfiuit  ih»  tmgi  In  tiie 
mfrcautilo  world  and  on  the  Stock  Exchange  for 
niaiiy  years  had  been  to  treat  auoh  debenturiii 
as  negotiable  iDitninMBta  tmutaabla  hf  men- 
deliv^. 

Held,  that  although  the  plttiiiti£b  were  not 
wtopp«d  by  their  coodiiot  from  deayiog  the 
defendants'  title,  yet  tbm  defendants  were  entitled 
to  the  debentoies  as  against  the  plaintiifd  on  the 
||round  that  the  debentures  were  negotiable 
uiBtrumenta  tranaferablfl  by  delivery. 

Crouch  V.  LWdit  Fonder  vj  England,  L.  li.  8  Q.  B. 
374,  has  been  in  effect  overruled  by  Goodwin  v. 
BoiarUt  L.  £.  10  Ex.  337.  1  App.  Oas.  476.—  i 
BMOBttAMALAMS)   E.XPLOBATION   Co      i:    LoNOOX  I 

Trabixo  Baxz.  Q,AJ).  i  [1898]  2  Q.  &  (id8;  79 
L.T.270. 

1?>  JtAmiun—Floaihg  muritff—Sal*  ^  autU 
4if  eem{|«ny — Diuentient  creditort. — ^Ibe  B.  company, 
whleh  was  registered  in  18^7,  was  aathorixed  oy  its 

meoioraiiduni  of  associutioD  to  form,  or  assist  in 
tho  formation  of,  any  mibsidiary  company.  It  had 
iMued  debentures  for  a  large  amount. 

By  an  agreement  dated  the  29th  of  November, 
1898,  and  made  between  the  B.  flompany  and  the 
trastee  for  an  intended  new  OOmM&y,  the  B. 
oompany  agreed  to  pay  all  ite  aaiete  to  the  new 
coujiiany  for  £320,00(1,  paid  as  to  £100,000  either 
in  Lrtsh  or  fhare«  at  the  option  of  the  purchaser,  as 
t(  i  1  "iO,()0(J  either  in  ca«h  or  cumulative  preference 
shares  at  the  option  of  the  purchaser,  and  as  to 
JL'7U,000  in  ordinary  shares. 

The  plaintiff,  the  holder  of  pertain  debentures  in 
Che  B.  oompany,  alleged  that  the  rights  of  the 
debenture-holders  would  destroyed   if  the 

arrangraient  were  carried  out ;  that  the  words 
of  t'lL-  mcni  ir'iiiiliiin  of  association  could  not  inter- 
fere With  iiit)  lights  of  eeoured  creditors;  and  that 
the  riglit  to  enforce  his  security  arose  when  the 
whole  or  substantially  the  whole  of  the  assets  were 
parted  with  and  B.  oompany  ceased  to  be  a  going 
ooucein.  He  aooatdingly  moved  for  an  inter- 
loeofeoty  iojunctioii  to  restrain  the  carrying  out  of 
the  armngt  iu.  nt.  It  was  decided  by  \orth,  J.. 
(_lbyyj  -  Ch.  130,  that  the  B.  company  was 
destroyii.'g  tht»  substratum  of  its  existence,  and 
therefore  the  floating  chargti  which  the  debenture- 
holders  held  upon  the  whole  assets  attached ;  and, 
that  an  injunction  mutt  be  granted  to  restnon  the 
B.  oompany  from  parting  with  its  l)rop«rty. 

The  B.  company  ajijjf uleil.  It  apjieared  thiit 
subsii juently  to  the  decision  of  Xorth,  J.,  uiany  of 
ih.'  -l  ibenture-holdcrs  who  had  prt_'viously  dis- 
sents had  given  their  assent  to  the  scheme  of 
Arrangement. 

Held,  tiiat  if  the  money  owing  to  the  entire 
ttunber  «t  the  atUl  diaaentient  (MMbtitre-holderd 
were  brought  into  court  the  order  of  North,  J.. 
£18991  2  Ob.  130,  would  be  di«charged.— BoB.\x 
tiOkt  81^  F08ISR  V.  Borax  Ca,       ;  80  L.  T.  687. 

18.  Dehenturei  —  Ilgpotfiecation  o/  remittaitcrs  — 
Receiver— Pricfritia. — A  limited  oompany  owned  a 
railway  and  also  valuable  coal  minee  in  a  foieigu 


country.  In  1888  it  ia^ued  'j  ^ht  cent,  debentures 
on  the  security  of  its  railway,  it  being  provided  by 
the  trust  deed  securing  the  same  that  the  seuuiitj 
should  not,  ezcef^t  in  the  oaae  ol  anspensiou  ol  Mo- 
ment by  or  liquidation  <rf  Ihe  oompauy,  aifew  iti 
other  property. 

In  1892  it  issued  G  per  cent,  debentures  charged 
on  all  its  property,  and  rankniK  a  ti rat  charge 
on  its  property  other  than  its  railway,  in  respect 
of  which  the  1892  debentures  ranked  as  a  second 
oharge  after  the  1888  debemtoieeiit  being  piovidad 
by  rae  tmat  deed  eeoniing  the  11^  debeatnrea  that 

the  Company,  notwithstanding  that  iisue,  should  be 
at  liberty  in  the  ordinary  course  of  its  bit^iuess, 
und  fc)r  the  purpose  of  carrying  on  tho  same,  to  sell, 
lease,  and  deal  with  its  property  fur  ttie  uuie  being, 
but  not  to  eraate  any  mortj^e  or  charge  on  ite 
railway  or  ooat  mince  in  priority  to  the  debenturea, 
and  not  to  sell  its  nndertaking  or  any  sobetantial 
part  thereof  without  the  oonomrenoeot  thetrosteee 
for  the  debenture-holders. 

The  ordiuHry  course  of  business  was  for  its 
foreign  agents  when  they  ti:id  sutlicieut  oish  in  hand 
on  account  of  the  coiiipiiiiy  to  remit  it  to  the  com- 
pany by  bUla  through  its  agents  in  Eoglaud,  who 
sent  the  bills  to  the  company^a  bankers  for  6tt- 
countiog  or  for  oolleetion  on  aoommt  oi  the  oom- 
pany, and  the  bankers  ptaoed  the  prooeede  to  the 
credit  of  their  H^  ^ouut  with  the  company. 

In  August,  l&ati,  the  company  being  in  ne*>l  of 
money  to  pay  interest  on  its  fi  per  cent,  debentures, 
obtained  an  advance  from  its  bankers  oi.  the 
security  of  a  letter  hypothecating  all  remittances 
t)  be  leMived  from  its  fordgn  egenta;  and  in 
(September  the  oompany,  being  in  awed  of  money 
to  pay  off  certain  debentures,  obtained  another 
advance  from  its  bankers  oa  a  similar  letter  of 
hypolh«>cation. 

In  March,  1S97,  the  uompauy  made  default  in 
payment  of  interest  on  its  debentures,  and  a 
debeuture- holder's  action  was  brought  against  it 
and  a  receiver  appointed  on  the  27th  of  March. 

On  the  18th  of  March,  and  again  on  the  27th  of 
March,  the  fore  ign  agents  having  no  notice  of  the 
appointment  of  the  receiver  S«n^  remitt*nces  to 
the  company,  which  were  handed  to  the  recei?er 
on  the  23rd  of  Apiil  «nd  the  8rd  «f  May  mpeo- 
tively. 

Held,  that  the  baakan,  by  virtue  of  the  two 
letteim  of  hypothecation,  were  entitled  to  thaee 
mmittawMa  in  priority  to  the  debantoi^hoUm,— 
Abihoo  Co.*  Bs,         JVerM,    ;  79  JL  T.  336. 

19.  DiUnliir- — rKune  <>/  jxiyl  of  $erit$—'JtUl9  9f 
writ  in  dtbtuture-holdtr't  ttctmn — Itiuc  of  further 
deUulurtt  of  teriea  —  Time  of  fixing  security  — 
"  Ordinary  etmneof  biuineta  " — Security  for  tolicitor't 
cos(s.->In  November,  1895,  the  directors  of  U.  &  Oo. 
(Xiimited)  duty  resolved  upon  the  issue  of  a  aeriee  of 
debentures  as  a  floating  security,  and  accordingly 
issued  a  portion  only  of  the  aeri' s 

In  October,  1897,  the  interest  on  the  debentures 
having  fallen  into  arresr,  a  debentWN-hoUtar'a 
action  was  oommenced. 

Subeeqnent  to  the  issue  of  the  writ,  but  before 
the  appointmeot  d  a  reealTer  in  thia  aetiom,  iiuther 
debentiwee  in  the  eanw  ■ariea  were  ianad  to  the 
company's  fioliciror  as  aeOQiitgr  fOf  til*  eott*  ot 
defending  the  action. 

The  question  now  liroKo  whether  the  directors  had 
power  to  issue  farther  debentures  of  the  nerics  after 
we  action  Imd  been  oommeuced. 

Held.  foUowiiig  the  jadgment  of  Jessel,  M.E.,  in 
Ih  re  The  CbtonmTnuU  CSrporathn,  Expartt  Brad' 
$haw,  16  Ofa.  IMt.  468,  and  landlay,  llJ.,in  Tk» 
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Oovemmmtt  tiiock  J nputmriit  Co.  v.  Th''  Mnnilu 
Jtaitwtty  Co.  and  Olher$,  [ISQo]  2  Cb.  ool,  that  the 
tmnantj  was  not  flzed  nil  th*  appointment  of  a 
wcrivwr  on  tiie  making  of  a  wmding-np  order, 

nnt\  that  thp  debentures  hii<l  bcoii  duly  issued.  - 
HUBBAKD  a.  Co.,  He,  <  7i.Z>.  Wri</ht,  J.;  t>8  L.J. 
Ch.  64  ;  79  L.  T.  065. 

20.  Dtceatetl  memher — N<4ice«  —  Service — CalU  — 
F'>rfriture — Special  resoliiiions. — Where  the  articlesof 

^--ociHtion  of  a  limited  ooinj)iiuy  detlue  "  mem'  r  " 
as  "  a  registered  bolder  of  any  stock  or  share  of  the 
company,"  and  provide  that  the  company  may 
lenre  notioes  "  upon  any  member,  either  pcnonally 
or  1^  sendiniir  the  notice  pi  ('j>aid  by  post  addiesaed 
to  such  member  at  his  registered  address  as  appear- 
ing in  the  register  of  the  compauy,"  but  make  uo 
provision  as  to  the  sen  ice  of  notices  in  the  case  of  a 
deceased  member,  notices  relating  to  calls,  for- 
feiture, and  special  resolatious  afleotiug  a  deceased 
member's  shares,  will  not  be  effeotiywy  aerved 
b<nng  sent  by  post  addreiMd  to  mush  member  at  hu 
registered  r.  Mr-r^ss.  if  the  company,  at  the  time  of 
sending  the  same,  know  that  such  member  is  already 
dead. 

Wliere  one  of  the  articlee  of  association  provides 
that  the  company  "  shall  liave  a  first  and  paramount 
lien  ior  all  debt*,  oblig»tions,  and  liabilities  of  any 
nMOnlMr  to  or  towards  Oe  oompauy  upon  all  shares 
(not  being  fully  paid)  held  by  such  member."  and 
there  are  calls  upon  partly-paid  shares  due  from  a 
member  who  is  also  the  only  bolder  of  fully-paid 
shares  in  the  company,  the  other  members  oannot 
by  special  resolution  aJter  the  article  by  attiUng 
out  the  words  "  not  being  fully  paid "  so  as  to 
retrospectively  affect,  to  the  prejudice  of  the  nou- 
cousentiuf^  holder  of  such  fully-paid  shares,  his 
righta  already  existing  under  the  said  articl«>. 

Aew  Zealand  Gold  Extraction  Co.  v.  Pracoci-  [1894] 
1  U.  B.  (i22,  and  Jamet  v.  Biuna  Ventura  Nitrate 
Oronttd$  Syndifote  f  Limited  J,  44  W.  R.  372.  [1896] 
1  Ch.  4j6,  oonsidpred.— Allen  v.  Oold  Rkkis  of 
Wkst  Ateica  (Limitbd),  Ch.  D.  Kekewich  J.,  5t>8  ; 
[1S993  S  Ch.  40;  <»  L.  J.  Oil.  MO ;  80  L.  T.  7W. 

21.  Director — Miiftnstin-t — raijm-nf  <,f  diriJendt 
out  of  capital — Unrest  nUttiori/i  (iiHcuudu'/  I"  frund — 
SUdnte  vf  LimiMi^m.—Thc  N.  Kank'of  W. 
(Tjiuiited),  which  was  incorporated  in  1873,  went 
lutu  voluntary  liquidation  in  1898,  and  t)M 
liquidator  took  out  this  misfeasanoe  summons  to 
ascertain  to  what  amount,  if  any,  the  respondent, 
J.  C.  (one  (if  tL  >  former  director)^),  was  iiall^■  'In  - 
side«  uther  claims)  to  repay  certain  sums  which 
had  been,  as  alleged,  wrongly  |>aid  as  dividends 
out  of  capital  wlUie  he  was  a  director. 

In  the  opinion  of  the  court  the  evidence  showed 
that  HuflBcient  provision  had  not  been  made  in  each 
year  for  debts  which  were  either  known  to  be  bad 
or  liknly  to  turn  out  so  ;  that  the  respondent  had 
a  general  kuowledge  of  the  aifairs  of  the  bank, 
and  had  full  means  of  ascertaininff  its  financial 
position ;  and  that  he  had  admittedly  completely 
negleeted  his  dnliee,  and  had  been  party  to  the 
issue  of  misleading  and  fraudulent  repriv-ientutions 
of  the  state  of  the  bunk's  busitiess  in  ai:nual  reports 
to  the  )<h'ireholder3  by  the  directors,  the  truth  of 
which  he  had  taken  no  steps  to  aicertain. 

Held,  that  the  respondent  was  liable  to  pay  the 
Bom  of  £3»70O  witti  interest  at  d  per  oent.,  bemg 
the  amount  of  the  dividends  wrongly  paid  ont  of 
ajiifiil  in  the  years  in  which  be  had  j  '  as 
'lir»ctor  in  the  false  representations,  and  for  which 
I  e  could  therefore  not  claim  the  benefit  of  th  ■ 
Statute  of  limitations.— 'KATlOilAtt  Bakk  Of 
Waub,  It*,  Gft.l>.  WHg^  J, ;  79  L.  867. 


22.  Director — Place  of  profit. — Articles  of  a«socti- 
tion  provided  that  the  offioe  of  director  should  he 
vacated  hy  a  dirsotor  *'  if  he  Moepits  or  holdt  say 
other  office  or  plaoe  of  profit  nndsr  the  oompiay 

except  that  of  managing  director." 

Hald,  that  a  director  who  acaepted  the  trmtee- 
ship  of  a  debenture  deed  giren  by  the  company  ats 
silnnr  c*-»i8ed  to  be  a  director.— AaxLKr  c.  Niw 
Tiv  L!.  rk.D.  Xorth,  J.,  326;  [1898]  1  Oh.  Ul: 
^'^  L.  J.  Ch.  nO;  79  L.  T.  541. 

23.  Dirtctor^QvnUfication— Implied  coiUrad  to 
acquire — AemufMralnm — ApportUmmnniL—thm  tHBS 
of  the  im  plied  agreement  between  a  director  who 
hai  aceep  ted  offi  ce  an  i  acte,i,  and  the  coaapany — 
viz  .  on  his  part  to  serve  the  company  on  the  tsnas 
of  the  articles,  and  on  the  cocnpaay's  part  that  he 
shall  reosita  tito  msuueration  peoniiad  br  thd 
artidee— am  ewii-oofttraots,  and  an  not  aim' 
dependent. 

An  article  providing  th'it  the  ofH?**  of  a  ■I't^-:'-.-? 
shall  b?  vacated  if  he  cease  to  hold  the  due  au.:iUii- 
cation,  does  not  applj  to  tito  Case  ot  •  gnilHl  wIIm 
never  possessed. 

An  article  piOfijUng  a  sun  for  the  reuiuusiatioa 
ot  the  boaid  tft  each  year  appliea  to  efei7  meabv 
of  the  boaitd*  inslndiiig  a  cb  f'lire  diiMlec  wko  las 
not  acquired  bis  quMoatMn  sImms  nndsr  tta 
artides. 

The  omission  to  apply  for  and  obt»iu  su;h  shares 
from  the  oompaoy  is  not  sujh  a  bceaoh  of  da^  es 
to  coDstitate  a  dafeoee  to  any  daia  for  rsmwira 
tion. 

Where  the  articles  proviie  a  sum  for  Che  fe- 

oiuneration  of  n-.f  b  mrd  "  in  each  year,"  no  re- 
muoeratioa  can  be  claimed  ex  >;p'  for  a  complete 
year,  and  there  is  no  apportionment  in  respect  of  sn 
ioeomplete  year.— 3altox  v.  New  Bsssrox  Cycu 
Co.,  Ch.D.  Coz/tM-Bardy.  J.,  462;  riS99]  1  Ch. 
775;  68  L.  J.  Ch.  370;  80  L.  T.  521. 

24.  Direelkir—VmuJlKoriztd  paifment  of  uifUai  tt 
ihar^olden^Liability  of  $harmalder$  forff««4.— 
The  directors  of  a  coaipany  owning  ship?,  hirioj 
received  a  aam  of  money  undir  a  polii  y  of  in*  jr- 
ance  of  one  of  th^  shipi  whijh  had  bi^^iorne  a  tot*', 
loss,  distributed  the  money  among  the  shveholders 
ill  the  company,  wiHi  tHutt  koowttdge  aad  oiawat 
Sahseqnently  the  oompany  was  wound  Of*  Aa 
order  wae  m«de  in  the  winding  up.  under  eeetioa 
10  of  the  Companies  Act,  1S90,  decUriu^  thtt  th» 
payments  to  the  shareholderd  were  pijmjaij  in 
reduction  of  the  capital  ot  the  comp»uy,  aal  were 
nnlawiolt  and  the  directors  were  ordered  to  repay 
the  amoant  to  tiie  liquid  star.  Tais  ord«-  was 
midewithoat  prejudice  to  the  right  of  thadifootofs 
to  be  recouped  by  the  ahareholdeni. 

Held,  that  tL  >  lir- ctors  wereeutitlol  to  rt^:Jv<r 
from  the  sharehol  ierii  the  uDuey  p^id  to  them. — 
V.  aiu.KT.  Q.B.D.,  2i2  ;  [1899]  1  4^8. 
480 ;  63  L.  J.  Q.  B.  283 ;  80  L.  T.  356. 

25.  lUegal  a$»oeiatiom—Adioit  to  udmimuitr  /maih 
—Ctaim   hif  eanttadort  to  fvnk  cm  erefasri 

0  iint'.im  m-^ruit. — In  an  action  to  adrnini-stjr  tb* 
iim^ia  ut  tli*^  defendant  syndicate  brought  by  « 
subscriber  rtg.iuist  the  synvli'.Mt"  th-'  j;  rt-L^icj 
committee  and  the  bankers  certMQ  iaquirias  were 
ordered,  in  the  courae  of  which  it  transpirMi  thst 
the  qrodieate  consisted  of  more  than  twoalf 
members,  and  was  fllegal,  not  beiotj^  registeMd 
under  tbo  Couipanies  Acts,  and  adverti^emnnt*  wet* 
issued  for  creditors,  on  whtcli  a  claim  w*»  in*.l»bf 
I'.  Brothers  for  printini?  and  po^tini?  prosp->ct«S8B. 
It  appeared  that  V.  Brother*  were  alraaly  eesag 
tb«  comnittoa  nd  oOien  fn  Ih*  QiMsn**  BsmK 
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DivuioD  for  payment  of  €heir  debt.   On  a 
to  dtaallow  tneir  claim  in  this  action  it  was 

Held,  that  tbf  ouly  <_'i  ijiiti1  for  tht  claim  was 
that  the  Byiidicatp  had  taken  thfi  benefit  of  the  work, 
and  therefore  the  claim  miist  rei«t  on  a  quantum 
mtruit.  That  thfs  doctrine  did  not  apply  wh«re 
Otbitv  pcnons  were  liable,  and  that  a«  the  persons, 
or  wn«  of  tli«iB,  CMd  in  the  Queen'i  Benoh 
Divinon  appeared  to  be  liaUe,  the  eUm  fai  this 
action  ongbt  not  to  be  allowed.— Hume  Record 
£xiax  JuBU^  Stxsioate,  ChM.  Stirling,  J.  ; 
80L.T.404. 

26.  Memorandum  of  oMoctation  —  Sul^-  rUif-r.^  — 
Liabilittf  fn  jvnj  mil*. — Periongi  who  subscribe  tLnir 
iiaiues  to  the  memoranduui  of  aasociatioii  of  a 
oompaay,  though  they  thereby  a^ree  to  beeome. 
mmbtn  of  the  company,  do  not  become  debtora  to 
tlM  omi»Mn|r  for  the  fDli  emounfc  of  tlie  ahanM  they 
late.  Ibtf  are  only  BaUe,  like  any  other  nemMr 
of  the  coujpauy.  to  pay  cjls  if  and  when  made 
upon  them  in  tlie  muimor  provided  by  the  articles. 
~A  i  ;  X  NDEi;  r.  ArTOMATIcTKLKPnONKCo.,  Ch.D. 
Oozms-llardy.  J.  ;  Os  L.  J.  Ch.  AH  ;  m  L.  T.  753. 

27.  Prmprrttis — lUnrUin^Shartt  —  titaUmtnt  in 
prospectus  that  •iirech'ts  would  take  shares — Liability 
to  take  shares — List  vf  amtributories. — A  prospectus 
of  a  OOmj^any,  approved  by  the  directors  at  their 
flrat  meeting,  stated  that  the  whole  of  the  ordinary 
shame  not  taken  by  the  vendors  to  the  oompaoy 
w  iiM  ]><•  takeu  by  the  directors.  The  register  of 
sliareholders  did  not  contain  the  names  of  any  of 
the  directors,  nor  were  any  shares  allotted  to  them. 
Id  the  winding  up  of  the  company  the  liquidator 
applied  for  a  Dalance-order  against  B.,  one  of  the 
diNOtoTs»  in  reepeet  of  367  onallotted  OEdinary 


Held,  by  the  Court  of  Appeal  (reversitjg  "Wright, 
J.),  that  there  was  no  evidence  of  au  agreement  by 

B.  to  take  any  definite  number  of  shares,  and  that 
therefore  he  was  not  liable  to  b«  put  on  the  list  of 
contributorit's.— MOOKK  BuoTHBilS  &Co.  (LiuitKD), 

C.  A.,  401  i  [1899]  1  Ob.  627 ;  68  L.  J.  Ob.  302;  SO 
I1.T.  lOi. 

38.  Pntpediis — I'ntrue  statements — Liability  of 
ixmdtian  and  promoter— rA«  Dindors'  Liability  Act, 
1800  (33  ft  54  rid.  t.  64).  «.  3  (1)  (a)-NoH- 
disrJosure  of  contract  by  promoter--  Il'-iicr — Cvm- 
paniesAct,  1867  (30  &  31  Hct.  c.  ■..  3S.— A 

shareholder  brought  an  action  against  1  Ii'iut'  i 
oompaoy,  itti  directors  tuid  promoter,  for  rescission  of 
his  contract  to  take  shares  and  for  compensation 
and  damages,  on  the  ground  that  he  had  been  in- 
dnoed  to  take  shares  Of  nutnie  statements  in  the 
pvoepeotas,  and  that  the  pioepectai  was  fraadolant 
for  non-disclosure  of  an  agreemeot  to  which  the 
promot^^r  was  a  i>arty,  but  which  did  not  relate  to 
the  formation  of  the  company  or  the  subscription 
to  its  capital.  Notice  of  the  agreement  was  alleged 
to  be  waived  by  a  clause  in  ue  prospectus  which 
provided  that  "  there  may  1m  Otusr  agreements  as 
to  the  fotmatian  of  the  oompany  or  the  eabioription 
to  tihe  capital  or  otherwiee.  .  .  .  SalMoriben  will 
bt-  held  til  Tiavu  lin!  ni  ti  :■  of  all  these  contracts 
and  to  nave  waived  lUi  right  to  bo  supplied  with 
particulars,  &c." 

Held,  (1)  that  the  shareholder  had  been  induced 
to  take  shares  on  the  faith  of  statements  tn  the 
pnjspectus  whkk  weta  nntzae  and  mialeediny,  and 
that  be  was  entililad  to  reseiMion  of  Us  oootraot 
with  the  company ;  {2)  that  the  directors  and 
promoter  were  sevemlly  lialile  to  pay  compensation 
to  the  shareholder  uu  !•  r  *1  ^  Directors'  Liability 
Aat,  1890,  s.  3,  because,  although,  thejr  believed 


the  untrue  statoments  to  be  jutiftsd  bjT  the  faots« 
yet  their  want  of  care  as  bosiness  men  was  Soon 

ti  nt  tli<  y  could  not  bo  held  to  have  had '*  reason- 
able ground"  for  their  belief;  and  ['.il  that  the 
prospectus  must  be  tleemed  fraudulent  within  the 
Companies  Act,  1867,  s.  ;5S,  aa  against  the  pro- 
moter for  uou- disclosure  of  the  agreement,  which 
the  court,  assanJing  bat  not  deniding  that  a 
statutory  provinoo  ooidd  T»  wahrsd,  held  was  nob 
covered  by  the  waiver  clause.— QBEKirwoOD  V. 
Leatheb-Suoi>  Wheei-  Co.,  Ch.D.  Kekewich,  J. ; 
80li.T.462. 

20,  nfn-uiti-iidvrn  f:c/-''T)ir  —  SpfCi'nl  molution  — 
Xottce  of  mffi i !'■:/'-  Sujfirieu'-ii  —  Nu>i-dis'-f':'<'r*f  of 
interest  of  dif  tn,s  ^L'udrncritih'j — :  .  —In 
a  notice  convening  an  extraordinary  general  m> -ting 
for  the  discussion  of  the  reconstruction  of  a  company 
by  the  sale  of  the  undertakios  to  another  company, 
it  was  staled,  t'aler  afis*  Oat  the  f^  isnw  of 
debentures  had  bean  goaiaiileed  bf  a  tkud 
company. 

By  another  i  ',i  e,  convening  a  second  extra- 
ordinary general  meeting,  the  proposal  to  alopt 
the  said  reoonstruotion  scheme  was  mal  1- 
ditional  upon  the  non'^MWeptanoe  of  an  alternative 
sduNoe.  Neitliw  notioe  disoloeed  tlw  fact  that  the 
directors  of  the  selling  oompaaj  WWn  directors  of 
or  larg<>1y  int^r^ted  in  the  guaia&teefaig  company. 
The  rj  jl  iti  iiH  if  to  the  said  reoonstnialifln  scheme 
were  pa&sed  and  confirmed. 

Held,  that  the  notices  did  not  sutficiently  di<-i' s.- 
the  interests  of  the  defendant  directors,  and  that 
therefore  the  resolutions  were  not  Innding  upon 
shareholders  absent  from  the  meeting  {Kaye  v. 
Croydon  Tram>my»  Co.,  46  W.  B.  409,  [1898]  I  Ch. 
ajs,  discussed  and  fol'.i  '.ved)  ;  but  that  all  the 
shiureholdcrB  had  been  nuliicieuUy  informed  of  the 
oonditaonal  proi>o»al  annoimcod  in  the  second  notice. 

Ahrfindfr  v.  .S'(.vyj.v(/n,       W.  R.  161,  43  Ch.  D. 
distinguished.— T1M8BK  v.  HbkvekSON,  '■h.D, 
Kekewich.  J„  4a9 ;  [1899]  1  Oh.  861 ;  68  L.  J.  Ob. 
3d3;  80L.T.  S8S. 

30.  Sharts— Shares  partly  paid  up—ForfkOwf— 
Sale—OndU  /or  amount  paid  uj>.— The  articles  of 
assooiatkm  of  a  company  provided  that  tha 
directors  might  sell,  re-iJloi,  or  otherwise  dispose 
of  forfeited  shares  in  such  munner  as  they  thought 
tit.  A  number  uf  shares  on  which  at  least  £3  par 
share  had  been  paid  having  been  forfeited,  the 
directors  entered  int »  an  agreement  for  the  sale  of 
these  sharss  with.  £2  5a»  ccsoited  as  paid  up,  for  30t. 
per  share. 

Held,  that  the  company  could  deal  with  the 
shares  as  psirtly  paid  up  to  au  extent  not  SKCSeding 
the  amount  which  hiul  boon  paid  u[)  ou  each  at  thu 
time  of  forfeiture,  and  that  tne  transaction  did 
not  amount  to  an  isstie  of  shares  at  a  discount. — 
MoKBisoir  V.  TBO8TBS8.  &c..  IssuaAMOs  Co.,  C.A,; 
GS  I«.  J.  Oh.  11 :  79li.  T.  OOA. 

31.  Voting — Conditional  allotment  of  shares —l-iue 
q/*  «Aar«»— ^AoreWder — Hamt  on  rtgisia-  —RigfU  to 
vott—CondUion  unfutfiiM — (JonHHonal  agreemmt  to 
is^w  ^h-Arei  —  duf  iuir--,  Ad,  1862  (25  &  26  FW.  c. 
S<i}.  «*.  2;i,  -~  Coin/Kinlcs  Art,  1867  (30  ft  31 
Viet,  c.  131),  «.  2).  — An  aM  jfrii  iit  of  shares  is  an 
appropriation  by  the  directors  or  mwiagiug  b>3y 
of  a  compwy  of  shares  to  a  particular  person,  but 
it  do«e  not  neoesearily  create  the  status  of  m'»mber- 
ship.  The  allotment  may  be  subject  to  a  c  inditioa 
—e.ij.,  that  the  allottee  should  not  only  iaiUoate  hi* 
acceptance,  hut  perform  soma  other  a«t  snsh  as 
make  payment  of  a  sum  of  money  ;  a  company 
therefore  may  offer  specified  shares  ta  a  person  on 
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the  teruLs  that  no  titlo  to  the  shares  shall  arise 
until  a  condition  provided  for  in  the  contract  to 
•ocept  the  shares  fiu  been  f alMed,  and,  after  the 
allotment  and  registration  of  snch  shares,  the 
company  may  decline  to  toeat  sudi  person  as  a 
member  if  he  hM  MffiadbtA  to  wmpj  with  the 
condition. 

A  p«non  who  agnei  to  beoome  a  nMmbar  of  « 
ficmmuiy  and  whMWnaiiiA  ii  wtoed  on  «ha 
<rf  ihareholdefs  as       hdUsr  of  oertain  At 

not  thereby  conatittited  &  menibpr  entitled  to  vote 
at  lueftinga  of  the  comjiany  iu  respect  of  Biich 
sbf^ri  H  unli  it  cau  be  ahowu  that  the  company 
have  an'eed  to  accept  suoh  person  as  a  member ; 
whan,  tiierefore,  a  oompigy  hwre  agreed  to  ^ive  a 
panon  oartain  aham  upon  aartain  oo&ditaons 
whioh  nofnlfUlad,  sueh  p^rsoa  doaa  not  ! 

become  a  member,  notwithstanding  the  allotment  ' 
of  shares  to  him  in  part  performauw  of  the  agree-  I 
mcnt  incorporating  such  conditions  and  registration 
of  the  same  in  his  name,  so  long  as  the  certificates 
for  such  shares  are  deposited  inth  the  intention 
that  they  abalL  not  operate  according  to  their 
purport  until  the  event  Happens  on  which  they  are 
to  issue.— Si'ITZEL  V.  CimnSB  Co&TOKATIOir,  Oh*D. 
BUrlinff,  J. ;  80  L.  T.  347. 

32.  Voting — Evidence— A  rdch j  o/ atsociati' , i.  — An 
article  provided  tbat  votes  t*ndurtd  at  a  meeting 
and  not  disallowed  at  the  meeting  or  an  adjourn- 
ment thereof  should  be  valid  for  all  purposi^. 

HaJidi  that  in  the  abaanoe  of  fraud  or  maia  fi4m 
a  molirtion  for  Toiliintaiy  winding  up  ooold  not  be 
impeacht'd  upon  the  grouud  that  votes  had  been 
improperly  recftived.  -  Wall  v.  London  AND 
Northern  Asseis  Coui  oiiation  (No.  2),  QK.D. 
North,  J. ;  [lt)»9]  1  Oh.  6jO;  80  L.  T.  TO. 

38.  Winding  up — Companv  limittd  hif  guarantee — 
Ci'iitribiitories — ,  A  niemhcr  of  a  mutual 
marine  insurance  i  jaipany  limited  by  guarantee  is 
not  liable  to  b<>  placed  OU  tlia  lift  of  oontributories, 

in  the  event  of  the  company  baioff  wound  i .  ^  ^  f  r  a 
laxger  amount  than  is  pfetcribe<l  t>y  the  cc  i  i<  y's 

memorandum  of  association.  He  may  be  .t  'i^btor 
to  the  company  or  to  the  other  membarii  of  it  for 
losses  ;  but,  though  he  may  be  sued  in  r-oju  Lt  of 
such  lofiiMw,  be  cannot  be  made  a  oouthltucory  in 
the  winding  up  in  respect  of  ttam. — BaKOOX  asv 
NoBXU  Walks  MimrAJL  fsoxBcnoN  amoouxion, 
Bl.  Vh.D.  n'right,  J. ;  68  L.  J.  Ch.  521 ;  80  L.  T. 
870. 

34,  Winding  up  —  Co»U  —  Order  againtt  o£Mal 
recewr  jKntonallij — Countg  Court— Right  of  appeal. 
—An  appeal  will  lie  against  au  order  on  an  omcial 
receiver  or  liquidator  to  pay  costs  personally,  for 
«uch  au  order  is  cfiuivalent  to  a  declaratiun  that 
liuch  ofBcial  haa  been  guilty  of  nuBcouduct. — 
Kay.nes  Pakk  Golf  Club  (LIMITED),  Bk,  Official 
K£0£ITXE,  £x  PABTX,  Q,M.D.t  499 ;  [18991 1  Q.  B. 
961  i  eS  L.  J.  a  B,  fiSB;  60  L.  T.  m 

35.  Wi7idm§  tap—Oniitor  aho  cvntributory—C'ii- 
poid  calU  «/  oemfMny^ZfoM  of  eomfang^&et-eff— 
^mkruples  Ad,  1883  (46  ft  47  Ttcf.  e,  52), «.  SS— 

Comjmdes  Act,  1SG2  {2o  &  20  17  f.  <;.  80).  16,  38, 
l()\  —  .fn.h'cniure  Act,  1370(^6  &.  iiU  J'lcf...  77).  «.  10. 
—A  company  in  liquidation  which  owns  shares  on 
which  unpaid  oalla  are  due  in  another  company 
which  is  alio  in  liqeidatiOD,  and  is  also  a  creditor 
of  that  company  for  money  lent,  is  not  entitled  to 
set  oS  the  debt  against  such  calls,  as  the  bank- 
ruptcy law  as  to  «ct-ofF  is  not  imported  by  section 
10  of  the  Judicature  Act,  1875,  into  the  law  of 
companies  so  as  to  allow  set  off  against  calls. 
But  the  debtor  oonqwny  ia  entitled,  whan  pejing 


a  dividend,  to  retain  such  part  of  tLit  dividend  it 
i»  payable  to  the  oceditor  company  until  the  ealle 
maioe  on  the  sharea  bald  by  tiin  enditor  eoatpaqy 
are  paid  in  fall. 

miPs  rme,  27  W.  E.  934,  12  Ch.  D.  753.  aoA 
Gfr.  s  caAc,  14  W.  R.  1015,  L.  K.  1  Ch-  528, 
followed.— AUEIPEBOUS  PBOPJOXlBa,  Sb,  CkJk 
Wrifki,  J„  U ;  [1888]  3  Ok  428;  79  L.  T.  7t. 

86.  Winding  up—Iajunrtii'n  —  Trariifrr  vi'  -^rr  i 
— Begiitratim — lis  pendens — OompantM  Ad,  1*62 
(25  &  26  Vict.  c.  89),  ss.  8d,  131.— Whei«  an  inter- 
loootory  in junotian  haa  been  ranted  to  reatraan  ths 
vvdantary  bquidator  and  the  mraetoia  of  a  oompsny 
from  acting  upon  resolutions  to  wind  up  the  com- 
pany, the  directors,  in  lofusing  to  register  transltiri 
of  shares  ^>cnding  the  trial  of  the  action  ara  not 
actioK  "  without  sufficient  nose  "  within  section  ii 
offheCkMnpanieaAot.  1862;  the  jnriadietion  of  tb» 
court  extends  eqnally  to  shaiea  the  tnoatea  ai 
which  were  executed  before  the  oommenoament  cf 
ti  ll  'Aiudiug  up.  and  to  transfers  executed  after  th« 
winding  up.— ViOLBT  Gou)  Mixing  Co,  Rs,  CkJ>. 
JSTetovia, 68L.  J.  Cb.  685  ;  80L.T.Ii84. 

37.  Winding  up — Jiirisdidi  .n — fVixr'  ^  j.  rotn- 
mfiicid  befitre  tm'ndiny  up — Companiet  Act,  1S62(2> 
&  26  Vict.  c.  89),  s.  143 — SUtyj/pnemdinija— Dt/n,-- 
daat  fr^parit^  t^MaviU, — ^Wham  pmoaaoings  hate 
been  oommeaoea  before  the  perud  after  wUeh. 
unrlf  r  stction  143  of  the  Companies  Act.  l"^'":-,  % 
oomxiauy  ceases  to  exist,  the  court  has  juri»<itcU&a 
over  8U(m  proceedings  after  that  period. 

In  re  Orook/ui if n  Mining  Co.,  15  W.  B.  *2S,  L.  R. 
3  Eq.  69,  followed. 

When  n  niotioa  atanda  over  to  enable  the  defeodsaft 
to  file  affidavita  by  a  certain  date,  tte  defendant  nay 
prepare  his  evidence  and  file  affiiiavits,  although  ia 
the  meantime  the  defeudaut  has  got  au  order  order- 
ing the  plaintiffii  to  give  security  for  costs  vd 
staying  proceedings  until  such  security  has  b«ea 
given.  —  Wbctlby  Exbboisxr  Co.  r.  Gakagi. 
Ck.D.    yortfh  296;   [^898]   2    Gh.  40»; 

79  L.  T.  20. 

38.  Winding  up  —  Official  rteeher's  rtport  — 
"  Further  repert  "—Alit^m  of  fimmi—Ordir  fw 
puUic  examination — JurUditUoA-^OemptukUm  (Wiwd- 
ing-up)  Act,  1890  (53  &  54  I'-Vf.  G3},  V 
ttctiom  2,  3,  7. — In  the  winding  up  of  a  comj:.i--7 
the  furtbor  report  of  the  official  receiver,  ms.!* 
under  aection  8,  snb- section  2,  of  the  Compaeisi 
( Windiog-1^)  Act,  1890,  must  allege  tiinfc  tend  kaa 
been  oonjmitted  by  some  specified  p&aoa  or  persons 
in  the  promotion  or  formation  of  the  company,  aai 
must  set  out  such  fact.s  aH  the  basis  of  hia  opir.:  Q 
as  will  warrant  the  judge  in  ttnlling  upon 
person  or  persons  to  undergo  public  exaaunatico. 

ISx  parU  Bamm,  44  W.  £.  4^3,  [1896]  A.  C.  14^ 
illaonwnfl  and  ezphunad.  —  Cnrh,,  ^Av.vL  asi> 

MlUTAltY  OUTFITTKBS,  Bb,  V.A..  233;  flWj 
1  Ch.  216 ;  68  L.  J.  Ch.  164 ;  SO  L.  T.  241. 

39*  Winding  up — Mi«rr]trr»mtatio» — Bmci***^  *f 

contract  to  take  »harea— Proceedings  (xmmmeeil  bftietr^ 
petition  and  order  for  winding  up. — NotwHhstaodi&g 
the  observations  of  L  >rd  Wcstbury  in  Ji^ete  Riiy^ 
Silver  Mining  Co.  v.  Sunt  ft,  L.  K.  4  H.  64,  77.  7>, 
there  is  nottuog  in  that  case  throwing  doubt  on  ti>» 
dedaionof  Lom  Gaims,  L.C.,  in  Keut  v.  Fmkm'i 
Land  Of.,  L.  R.  3  Ch.  493,  that  a  ahniabuMw 
cannot  be  relieved  from  liability  on  his  sham  « 
the  ground  of  misrepresentation  in  an  actioo  cc 
proceeding  con  n  f  n  e«l  after  the  presentation  of  • 
winding-up  petition,  but  before  the  order  tx 
winding  tq^  on  that  petition  is  made. 
Whan  an  affidaTit,  inofpoaituin  toani 


.  J  .i^  .o  l  y  Google 


37  Company, 


DIGEST. 


OoKtraet, 


for  fioal  judgment  under  the  Boles  of  the  Sopreme 
Court,  18^3,  ord.  14,  in  an  action  by  the  com- 
pany for  calk,  setting  up  misrepresentation  as  a 
defence,  and  stating  an  intention  to  cnuiit^TL'.jiim 
iiit  rttsmssiou  on  that  ground,  waa  followed  by  an 
order  givug  leave  to  defend,  and  all  these  matters 
occuned  before  th«  pwawmtotion  of  a  irinding-up 
petition,  but  the  oountSKlli^  lor  mmiwitiB  ms 
aelivered  after  the  petitioa  aind  beftm  tiie  willdillg^ 
up  order  made  upou  it. 
Held,  thai  theiliaralioitewM  too  lotetotifity 

for  relief. 

ObservatiunH  na  In  f  SeoUUh  Pelnhttm  Cb.,  23 

CSh.  D.  413.— OwBKAK  Bailitay  8Yin>iCATE,  Be. 
WBEnoST*!  C&m,  C!l.2».  Wright,  J. ;  [1899]  1  Ch. 
770  ;  68  L.  J.  Ch.  365 ;  80  L.  T.  MS. 

40.  Winding  up — Private  etumination  under  tedion 
115  of  the  Companies  Ad,  1862 — Subaeqttent  pro- 
creJingt — Interroyatoriee — Ri(/ht  tn  \M}»ct  drpuiHionii 
—Vompaniet  Act,  1862  (25  &  20  r<d.  c  89),  «.  116— 
Companies  {Winding-up)  Mules,  November,  1893. — A 
witness  is  not  now  entitiad  as  of  li^t  to  see  the 
depomtkms  of  Us  wattmnation  vnctflr  seotion  lltf  of 
the  Companioi  Act,  1S62,  but  must  obtaiu  the  leavo 
of  the  court  to  do  so ;  and  even  if  the  court 
considers  that  the  witness  ought  to  bo  allowed  to 
see  his  depontions,  it  does  not  follow  that  such 
Imkto  will  be  granted  to  biui  at  any  moment  which 
In  naj  ciiOMW.  Imt  tiie  ooort  will  ooosider  the 
oironmstanoes  of  esdi  case.— Mxkosaxts  Fnts 
Opfice,  Bb,  Ch.D.  Wright,  ./.,480;  [1890]  1  Ob. 
432 ;  68  L.  J.  Ch.  211  ;  80  L.  T.  285. 

41.  Winding  up — Proof — Costs  of  proceedin<jH  rom- 
mntrrd  hffoTt  winding  up — Contitxjmt  liability — 
C'onitxiniM  Ad,  1S62  (25  &  26  Vict.  c.  SIJ),  ».  35— 
Bmami^y  r.  iss.j  (4*J  &  47  Vict.  c.  62),  s.  37.— 
An  ■jppiioation  under  section  35  of  the  *"^™"fy*ff 
Act,  1802,  to  lectify  the  register  Mud  for  «  xefenim  of 
money  paid  k  90fe  a  oleiiiL  lor  mliqaideted 

dttcaages. 

After  a  successful  application  to  rectify  th« 
register  of  shareholders,  sums  paid  by  applicantn 
lor  ihara  an  pravable  debts  in  the  liquidatiuu  of 
the  company;  and  the  ootts  of  rectifyins  the 
register,  being  costs  of  obtaining  an  order  without 
which  the  df4i*s  i  ould  not  be  recovered  or  admitted 
to  proof,  may  properly  bo  added  to  the  provable 
debts.     fiRlTISn    QoLDKIEMis   01'    AFRICA  (LlMI- 

TKi>).  Bb,  552 ;  [18991  2  Ch.  7 ;  68  I«.  J.  Oh. 
419;  80 L.  T.638. 

12.  IT'r/(f?i>)7  iiji — Purchase  of  undertaking — i>«- 
sentient  slmrtfufldfr  -Arbitration — Award  of  umpire 
—  Validity  of  uimrd— Arbitration  Act,  1889  (52  & 
69  Vid,  c  1,  FirtA  ikhtAuU{cUd}—0(mpani«$  Ad, 
1882  (25  ft  20  Vkt,  e.  80).  st.  161. 182.— "nie  articles 
of  aModation  of  a  company  do  not  cotutituto  an 
agreement  within  seotion  162  of  the  Companies 
Act.  1863. 

The  appointment  of  au  umpire  by  arbitrators 
oonstatutes  an  aot  in  tho  arbitration  within  tiia 
menninf  of  clause  (c)  in  the  Sitat  SeltediiJe  to  the 
Arbitratio&  Act,  1889. 

Dedsiou  of  Stirling,  J.  {ant'',  p.  J.'S,  [1S9S]  2  Ch, 
633),  reversed. — BAitTNO-Goi  LD  and  .Sii.vKr  iNOTiiy, 
&c.,  SYNWCATi: (LiMiTKi))  ARHiriiATiox, Be,  O.J., 
604 ;  [1899]  2  Ch.  8U;  68  L.  J.  Ch.  429  ;  8U  JU  X. 
730. 

43.  Winding  up  —  Supervision  order  —  Fending 
action — CWs  prior  to  winding  up — Payment  in  full. 
—-Tha  ooita  of  an  action  begun  by  a  company  while 
a  going  concern  and  continued,  with  leave,  by  the 
liquidators  after  the  company  has  been  ordsred  to 
bo  wonnd  np  under  in|Mmmn,  Md  in  wbUL 


judgment  waa  eolered  in  fafoor  of  the  defendant 
with  costs,  are  payable  in  full  even  when  the  order 
granting  the  liquidators  leave  to  continue  the 

action  ia  silent  on  the  subject. — ^LoNDON  Drafebt 
Stobbs,  Bb,  CkJ),  WrMht,  J.,  118;  [1898]  2  Ch. 
684  ;  701..  T.  892. 

41.  Wiiidiri'j  itjy — Siiperiision  order — Primtr 
amiiiatiou  under  st:iiion  115  of  the  dfinpauifs  Ad, 
1862 — "Due  regard  to  interests  of  creditors  or  a-n- 
tribwtories  " — Public  examination — Petition  by  the 
official  receiver — Companies  Ad,  1862  (25  &  26  Vid. 
c  89),  «.  116— Companies  (Winding-up) Ad^  1690(68 
&  54  Viet.  63)  m.  8,  14.— The  powers  which  seotion 
14  of  the  Cornjitmii'H  (^Vimling-un)  Act,  I'SttO,  gives 
the  court  to  order  a  oou]^>auy  to  be  wound  up  oom- 
pulsorily  on  the  iftpliaattuu  of  the  official  receiver 
^idudw  every  case  where  the  powers  of  the 
TolnBtsry  liquidator  are  proved,  in  the  opinion  of 
the  court,  to  be  insufficient  for  the  purposes  of  the 
winding  up  in  so  far  as  the  interest*  of  the  creditors 
or  coutributories  are  coM  rrui  i.  An  order,  how- 
ever, ought  not  to  be  made  as  a  matter  of  course, 
but  a  strong  case  ought  to  be  made  out  to  justify 
tlM  intwferaoee  <rf  tlieoonrtander  that  seotion.— 
JtrsDOK  Bkxw  BnTDMUSB  (Lnixn^,  Bs,  Oh»D» 
Wr^.J.,  e06 ;  [18993  9  Oil.  90i ;  88L.  J.  Gh.  427 ; 
80  £.  T.  880. 

46.  WineHng  up — Surplus  asseU — Dittribution — 
— FnUfj'paid  and  jmrtly-jxiid  ahnres. — One  of  the 
articles  of  association  of  a  company  contained  the 
fijlJo wing  clause :  '*  If  upon  thi.^  wihiIidj^-  uji  of  the 
company  the  surplus  assets  shall  be  more  thou  suf- 
ficient to  repav  the  whole  of  the  paid-up  capital, 
the  exoesa  ibaube  diatcibatad  anuwf  tiw  mambaca 
in  proportion  to  tlia  capital  paid,  or  which  ought  to 
have  VnHMi  j  iHid,  on  the  shares." 

The  utipiUil  of  the  company  consisted  of  liO.OOO 
shares  of  £1  es<  li,  nf  which  2(),000  were  vendors' 
shares  issued  as  tuily  paid,  besides  which  30,357 
other  shares  had  been  insued  on  which  10s.  only  had 
been  paid  up.  On  the  voluntary  windin|g^<tt  tlie 
company  there  remained  a  large  sum  lor  dlBtnliulkju 
among  the  shareh  j1  1>  ru  'ifter  pa^iufp  all  dablBattd 
the  expttoses  of  liquidation. 

Held,  that  the  aistribution  must  be  in  accordance 
witli  Urn  agreement  shown  in  the  articles — viz.,  the 
halanoe,  ^er  repaying  the  paid-up  capital,  must  be 
distributed  in  proportion  to  the  paid-up  capitaL — 
MCTOSOOI  E  AiiU  BlOQBAPH  STOSIOATB  (LIMITED), 

Bb,  Ch.D.  WHgkt,      690;  [180O]  1  CHi.  806;  88 

L.  J.  Ch.  417. 
See  also  Bankruptcy,  16;  Inland  Bevenue,  24* 

27  ;  Insurance,  2  ;  Practice,  21  ;  Trade  Fame,  I. 

CONTEMPT.— See  Bankruptcy,  6,  7;  Patent,  1. 

CONTBACT 

1.  Amount  recoverable — Tufo  stage*  in  contract — 
Liquidated  damage*.— In  an  action  on  a  oontraot, 
ana  ailtamatlvely  on  a  quantum  mtntit,  to  I'aeover 
the  price  of  certain  specified  work,  if  the  contract  is 
not  properly  carried  out,  the  plaintiff  can  only 
recover  the  real  valuo  d  the  woric  d<n«  a«d  tba 
materials  supplied. 

Chapdr.  Hidtes.  2  C.&M.  214,  followed. 

A  oontnotor  undeirtook  to  deliver  the  whole  ai 
certain  work  in  oonneolian  with  wning  and  Uodka 
for  electric  light  within  twenty  days  of  signing  the 
contract ;  and,  further,  to  properly  tlx  anu  connect 
the  fittings  within  fourteen  days  of  the  delivery  to 
him  of  such  fittings.  He  then  wrote:  "I  under- 
take to  carry  out  uie  work  in  connection  with  the 
cables,  wires,  and  fittings  in  strict  accordance  witii 
the  speciiicatiou  and  schedule  within  the  times 
•lated  in  the  Mid  ipactfoalioii  lor  tba  anm  ol 
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£76  lOi.,  and  I  oonMint  to  pay  the  snm  of  £5  tor 
liqudatad  dmagM  and  not  as  a  ponalty  for  evety 
day  OMUMWwliiig  tin  namber  of  days  witiUn  wlndi  fke 
vork  has  to  oe  ooniplet«cl." 
^  Held,  that  £6  per  d&j  was  payable  ior  delay  at 
either  stage  of  the  contract.— ^SnOKAinr  v. 
O'Oomroii*  Q.B,J}.  i  90  L.  T,  23i. 

2.  Oommerddi  irm^U^—Befiuid  ty  emplotfer  to 

Send  on  Jnurnry — Tmvflling  rrpttUft: — A  comiiir'n:in.l 
traveller  waa  engaged  for  a  term.  By  tho  contraot 
he  waa  to  travel  in  certain  countrins,  and  was  to 
receive  a  salary  of  £dOO  and  a  fixed  allowance  per 
day  as  tnvdOing  expenses.  Durmg  the  contanaanoe 
of  the  enp;agemeDt  Us  employers  found  that,  owing 
to  a  fidl  in  pricee,  it  was  no  longer  profitable  to  take 
or  li  rs  in  Mio  <  oii ritrl-  -,  fr&velled  by  him.  They 
tbereunon  refused  to  aend  him  on  farther  journeys, 
and  refused  to  fwy  him  the  allowance  for  travelUng 
ezpensea  or  any  part  thsraof ,  bat  oootinued  to  pay 
lum  bis  salary. 

He  sued  them  for  damages  for  the  injury  done  to 
the  goodwill  of  his  trade  connection  by  their  refusal 
to  send  him  on  joun'oyq,  ikijii  for  the  loss  rif  t.li.i 

proportion  of  his  ailowaoce  for  trayelling  expenses 
uriuoh  tqr  «oonoiiij  h«  iraa  ■Us  to  mw  titoi 

Held,  thst  the  aotion  wonld  not  lie.— LACnKWA£L 

«.  WILKIHSON,  Q.BJ). ;  80  L.  T.  65. 

3.  Conflict  of  lawt — Engtith  and  South  African 
Jaw  —  Place  of  perfortmum  —  Bedriction  itgainit 
trading — Injunction — Intmtion. — Where  a  contraot 
is  entoed  into  between  parties  residing  in  different 
oountriea,  where  di;T  rent  Hy^tems  of  law  prevail, 
the  law  by  which  to  determine  the  intrinsic  validity 
and  effect  of  tlM  oombaot  will  be  selected  by  the 
•Knyiifh  oonrta  on  snbetemtial  oomidemtioni  the 


being  given  to  the  l»w  tA  tiie  ooontry 

with  which,  according  to  the  intention  of  the 
parties,  the  transacti  ii  hM  tho  most  real  connec- 
tion. 

Where  a  British  subject  resident  in  Johaones- 
Imrg  entered  into  a  contract  with  a  oompMy 
ragvtered  in  England,  bat  tamed  ta  the  pnipoee 
ot  oarrying  (m  lmsin«H  "in  tiie  neneveel,  the 

colony  of  Natal,  and  elsewhere  in  South  Africa,"  to 
serve  the  oompany  in  their  bosinees  carried  on  "at 
Johannesburg  and  in  the  colony  of  Natal  or  else- 
where in  Bouth  Africa,"  and  thereby  undertook  not 
to  engage  in  any  simfler  hnifaiess  in  South  Africa 
within  a  period  of  ten  years  after  the  determina- 
tion of  the  contract  without  the  consent  of  the 
company. 

Held,  in  an  action  by  the  company  for  an  in- 
junction to  restrain  the  defendant  vcom  committing 
A  beeeoh  of  his  undectakiiub  that  the  oontteot  wes 
govened  by  the  law  of  tiboBootti  Afrioan  Bepsblic, 

as  being'  the  law  of  the  country  with  which, 
according  to  the  intention  of  the  partioa.  the  trans- 
action had  the  moat  real  connection. — •  South 
AxaiOAS  B&EWSiuzs  v,  Kota,  Ch.D.  Ktktwich,  J., 
6B1;  [18W}!l€h.l73;  88  L.  J.  Oh.  680. 

4.  Joint  rovenanton — Contribution — Evidence  of 
intention  —  In/ertnce  frcm  drrttrmtancet.  —  The 
doctrine  of  contribution  between  joint  covenantors 
is  based  ou  a  broad  principle  of  equity,  or,  as  it 
ha§  lometimeB  been  expressed,  on  an  implied  con- 
traot, and  depends  on  the  intention  of  the  parties 
contracting.  Bvidenoe  of  toch  bitention  is  sdmis- 
nble  after  the  death  of  one  of  such  coven fiiit  rs  : 
and  when  a  father,  on  the  marriage  of  his  son,  had 
entered,  together  with  the  son,  into  a  joint  and 
•evwal  covenant  with  the  trusteae  of  the  nutria^ 
aettlement  to  pay  a  certain  som  of  monay  nx 
moaths  aftsr  bis  diath  and  had  qpaoiflosJly  diatged 


some  of  bis  own  property  with  payment  of  the 
same,  and  the  son,  at  the  date  of  his  marria^,  wm 
possawed  of  a  reveisionary  interest  only  which  be 
brought  into  settlement,  and,  the  father  having 
died  msolvent,  the  security  had  to  be  realfaed,  tte 
court  declined  inti  r,  in  the  absence  of  expresi 
contract,  an  intention  ou  the  part  of  the  father  to 
reserve  a  right  to  bis  executors  to  sue  his  son 
for  oontribation. — BMllHUS  v.  fiKtrxvcx,  CkM. 
Stirling,  J.;  80  L.  T.  71. 

5.  Matter  and  tervant — Negative  ttipulation  againd 
engaging  i»  »milar  butineu — Breach  of  conircd — 
Validity — It^function. — H.,  the  oonfidential  derk  of 
R.  &  Co.  covenanted  that  be  wonld  not,  dazing  Wi 
engagement,  carry  on  or  be  engaged,  direcUy  or 
iiiilirt'ctly.  in  any  trade  or  buyiness  of  a  simiUr 
nature  to  that  of  B.  ft  Oo.,  or  any  other  bosinssi 
whatever,  on  pain  of  ioitent  diniMJ  md  inr- 
feitoze  of  aalar^.  ^ 

Bold  (lOveising  ITottii,  J,y,  on  motiflM  to  hAsb 
H.  from  engaging,  directly  or  indirectly,  in  aaj 
business  relating  to  goods  of  the  deecription  8J>ld  or 
manufactured  by  B.  &  Co.,  thti!  -  ich  a  covenant, 
limited  to  the  period  of  H.'s  engagement,  was  not 
unreasonablei  Mid  ought  to  be  euforoed  by  injuix- 
tion.— 'EoBDiaoir  v.  HSon,  (7..^.»  34 ;  £1886]  2  Ok. 
4Sl ;  79  L.  T.  881. 

6.  Principal  and  agent  —Intrwbteitig  purchater— 
OoHtrad  eatomt  as  to  Imus  ibr  cetrytit;  mtt — lm§IM 
Unn—WUkirmwia    jmAr—LkMl^  for  eassaifi 

tion. — When  all  the  t/rrms  of  an  a.gr«5in«nt  are 
stated  c  xcept  the  term  to  the  time  when  it  is  to 
be  carried  out,  and  thern-  is  no  rxprr-Rs  stipalatioo 
as  to  the  time,  then  it  is  an  impUed  t«m  that 
the  agreeoMttt  it  to  be  pCKfonned  wiUiiu  •  nMo^ 
able  tiaM. 

The  plaintiff  WM  fautniobad  by  tiw  defendnt  to 

find  a  purchaser  for  his  house  for  £4,000. 

On  the  16th  of  Jauuary  he  foand  one  S.  ready 
and  willing  to  pay  that  SVBtrilOSBqjllind  pOM^M 
by  the  l&th  of  March. 

The  defendant  refoMd  tJwoAr  Ob  the  groand 
that  hoooQ]diiotgi»oi9poiMHioo  OktbolMfcef 
Marob. 

The  jury  found  that  froni  tlie  !Gth  of  Jnoi^f 
to  the  1.5th  of  March  was  a  rtja*iyiinble  time. 

Held,  that  the  plaintiff  was  entitlt^i  to  his  oom- 
misaioa.— NoaoiTi  v.  Aux&baoh,  Q.BJ).  i  79  It.  T. 
413. 

7.  Railway — Intereii  on  sharen — Fuv-  .f  ;  <,:d 
penalties  due  from  eoniradtfrs. — By  a  contract  fctf 
making  the  line  of  the  plaintiff  railway,  it  waa  to 
be  oompleted  to  the  satufMtiKm  of  the  en^M«  of 
tho  oompany  in  two  yean  frooa  fho  oommenoeeaeBt 
of  the  workft.  The  coiitmct  price  was  to  be  p«id  in 
debentures  and  uLarHa  of  the  comp>any,  which  were 
to  be  issued  at  the  rp.jn.-it  of  ti  e  contractors  tu 
their  nominees,  or  otlered  for  public  sab«c»ip&oii- 
The  oontraotors  having  requeued  the  debentons 
•ad  ehwee  to  be  olEned  for  pubho  tuheci^tiao 
enlwed  into  on  •greement  to  pay  to  the  oompaay 
interest  on  the  c^ebenture  and  prpferpr.r>'  *tocK 
issued  by  the  ct  mpjuiy  until  th*  rnilwiiy  wm.*  ^  an:- 
plcted. 

The  works  were  oommenoed  on  the  Ijth  of 
January,  1890,  but  the  time  for  completion  w 
afterwards  extended  to  the  Slst  of  May,  1682. 

They  were  not  completed  for  more  titan  a  yesr 
fiftor  the  time  fixed.  Intereet  on  the  debentcrw 
and  preference  stock  in  the  meantime  became  doe, 
which  was  not  paid  by  the  ooiitnofeoci»  and  wm 
therefore  mid  by  the  oompony. 

nii  aofioB  waa  aftacwMda  arougfat,  and 
of  flwnMttaviDdlmaftt  vwi  rotrndtoi 
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tion,  bat  ihe  awMd  ivM  to  b»«Biined  ody  in.  tte 

preaant  aotion. 
Hald  (affirmiog  the  daoldon  of  StfrKag.  J..  76 

li.  T.  542),  that  the  oootractora  hod  not  completed 
the  line  within  the  time  fixed,  and  were  liable  to 
pay  the  interr^t  hntween  the  Ist  of  October  and 
3l9t  of  December,  1892;  but  that  the  arbitrator 
having  foand  that  tho  company  were  liable  for  not 
taking  over  the  line  when  it  was  oompleted,  the 
contractors  WMO  ODtttled  to  have  the  amount  for 
wluoli  (he  oanpany  wm  m  liable  apfiUfld  iaxodiio- 
tioD  of  tho  intarett,  bat  (rerwdng  tiio  dodUbn  of 
Stirling,  J.,  "6  L.  T,  'VI)  that  the  contractorg  were 
not  liable  for  tlm  mti  rrst  between  the  \'yih  of 
Jiinuary  and  tlif        uf  May,  between  which 

dates  the  time  for  completion  waa  extended. 

Held  also  (rerening  the  dectMon  of  Stirling,  J.)> 
that  it  wai  not  ultra  vires  the  ""mpMiy  to  apply 
penalties  due  from  the  contraotonm  paymnt  of 
iotereet  on  aharee  as  such  penalties  wmnot  oapttal, 
and  drndends  can  be  paid  oat  of  othor  moDoy 
b««ic!ea  profits.— AixjOT  AVD  Qaitdia  BaUVAT  Oo* 
V.  Qrbesihill,  C.A.  i  79  L.  T.  257. 

8.  8kfpm«nl  to  he  made  hy  tailing  thip  between 
tpeeified  ilatrs—Cnnfliiwn  precedent^Implied  condi- 
tion—Measure of  danxages. — ^By  agr^nnent  in  writiog 
tiiM  df  fendttRts  sold  to  the  plaintiffs  'ZoO  bulea  c3 
Manila  hemp,  shipment  to  be  made  from  a  port  or 
potts  in  the  Philippine  Islands  by  sailer  or  sailers 
boftwaon  tba  lot  of  May  and  tho  Slat  ol  Jaly,  18M. 
Hh»  agnemoiit  oontained  a  daaio  fbat  if  tiw  goods 
did  not  arrive  from  loss  of  vessel  or  other  unavoid- 
able cause  the  contract  wa«  to  be  void.  In  conse- 
quence of  the  Spauifli- A[iieriL  w  ir  it  wan  in  a 
busines8  senso  imjK)8Bible  for  tho  defendants  to  ship 
hemp  by  sailer  between  tbe  gptxiified  dates,  but  in 
September  they  shipped  hemp  (which  woald  other- 
wise have  satisfied  the  contract)  by  steamer,  and  on 
tlie  37th  of  Ootobor  daoland  i(  aeainat  tho  ooalnot. 
Tho  plaiatillli  ttStmH  to  aooepT  lliia  dodaimtion, 

and  returned  it  to  the  defendants,  who,  on  the  4th 
of  Noremher,  wrot«  that  it  waa  the  only  declaration 
that  they  were  iti  a  puaitinn  to  Duike. 
Held,  that  tbe  stipulations  as  to  shipment  by 
OK  ttlBlit  between  the  specified  dates  were 
pNOodent,  and  the  declaration  waa  bad ; 
tihat  it  waa  not  an  impliad  oondition  of  the  oontnct 
that  it  should  be  possiUo  to  ship  by  sailer  between 
those  dates ;  that  the  defendants  were  not  protected 
by  tfi('  cx'jirr-ss  o'liiilif !riii  jis  td  niin-fin-ivfi.]  iif  the 
ooda,  the  non-amval  iiol  iiaviug  been  occasioned 
y  any  unavoidable  cause  within  the  meaning  of 
the  contmct;  and  that  the  damages  were  to  be 
asoertainod  by  reference  to  the  marxet  price  on  the 
4th  oi  Novombar,  the  day  on  whioh  tha  dafendanta 
ftoally  notified  didr  {nablHty  to  make  a  declaration 
in  accordance  with  the  contract.-  A  rni  &  Sow 
V.  Cox  &  Co.,  Q.n.lJ.;  [1899]  1  Q.  B.  idG;  68 
L.  J.  a  B.  72. 

9.  Kefatafanr  Imst— inlsndsd  tnmtfut  «f  froperty 
— BrprmnMnfit  injtnencinff  mndud. — ^If.,  a  jiro- 

Uiottr  of,  anil  vpTidor  fii,  an  unsuccessful  mining 
cuiDjiittiv ,  pub^i'  ly  nil  L  ui  good  faith  prouiiaed  to 
ca^t'-'  H  triiar,  uiiilcr  wliirii  the  company  and  its 
shareholders  would  have  benohU/d,  but  died  before 
the  trust  was  created. 
Hdd,  that  a  person  who  heaid  of  the  contem- 

Elated  trust  could  not,  in  virtaa  of  the  fact  that  he 
ought  or  held  aharee  of  the  company  in  confidence 
of  N.'fl  promise  being  carried  out,  establish  a  case 
of  (  iiirtict  as  against  N.,  and,  in  the  absence  of 
any  fraud  or  special  repr«ientation,  neither  N.  nor 
bis  executors  would  be  estopped  from  denying 
lialiiUty,  notwithstanding  that  N.  himaolf  might 


ham  bamflted  tty  the  promise  having  been  madOf 
00ZBIU3r«'.N0«TB,  Oh.D.  Bomer,  J.,  57. 
Beo  also  Company,  3-14 ;  Damages.  1,  S;  Tonign 

Enlistment  Act,  1  ;  Frauds,  Rtatnto  of,  1,  2  ;  Infant. 
1 ;  Insurances  3  ;  Married  Womuu,  J  ,  Master  and 
Servant.  1  ;  rractioo,  39  ;  Principal  and  Agent,  3  ; 
Bailway,  2 ;  Bestraint  of  Trade,  1,  2 ;  Vendor  and 
r.S. 


CONVEYANCING  ACTS.— See  Landlord  and  Tenant, 
11,  H ;  Mortgage,  12;  Yendoz  and  Porohaser,  12. 

COPYHOLD:— 

1.  Coal— Special  etutom  for  tenant  to  tell  and 
w(irk-^**Not  hindariag  krd'a  tale" — In  an  action 
by  tba  lord  of  tiie  manor  to  restrain  oopyhold 
tenants  from  working  and  selling  ooal  under  their 
tenements  the  defendants  set  up  a  special  custom 


for  the  tenants  of  tbe  manor  to  worl: 


soli  the 


ooal  so  long  as  the  sale  thereof  in  no  way  hindered 
the  lord's  ^ale. 

Held,  that  the  custom  was  proved,  and  that  the 
defendants'  sales,  being  comparatively  small,  were 
not  in  tba  otawimstawosi  a  hindranos  within  the 
meaning  of  tha  raitrtotion.— SmmL  v.  Wouxll. 
Ch.D.  Byrne,  J. ;  79  L.  T.  86. 

2.  CiMAwMrw  obligation  on  tenant  to  keep  in  repair 
— Breaek  (ff  MligaueH  by  tenant — Remedy  of  lord 
agaiMt  sMBHfnr* «/  ImmL—An  aotion  was  bvoiwht 
by  the  lord  of  a  manor  agaiut  tiie  exeovtors  ot  a 

deceased  tenant  of  h  cnpyhold  tenement  for  not 
keeping  the  tenenu  nt,  in  proper  repair.  It  was 
proved  that  by  tine  ou^ttom  ui  [l.f.  mmio.r  rlic  tenant 
was  bound  to  keep  tho  tenement  m  repair,  and  that 
tbe  ordinary  mode  by  which  that  obligation  had 
been  snioioed  against  the  tenant  was  by  piesent- 
nunt^  ine,  sod  iatMban.  Upon  the  death  of  the 
tenant  tbe  premises  were  found  to  be  dilapidated 
and  out  of  repair,  but  there  had  been  no  present- 
ment by  the  lord  in  respect  of  such  dilapidations. 

lluld,  that,  although  there  had  been  no  present- 
ment, the  lord  could  have  maiutaine<i  notion  in 
respect  of  the  dilapidations  against  the  tenant  in 
her  lifetime  upon  the  implied  contract  by  the  tenant 
to  keep  the  premiesa  in  repair  ariiinB  iron  hsr 
admittaaoe,  end  that  thie  nght  of  aoaon,  being 
founded  on  contract,  survived  against  the  executors 
of  tbe  tenant.— BlacKHORB  v.  Wuitk.  <4.B.D„ 
448;  [1899]  1  Q.  B.  S98;  68  6.180;  80 

L.  T.  79. 

COPYRIGHT  :— 

In/riwjrment  —  *'  Booh  "  —  "  Sheft  of  music  "  — 
I'er/urukd  theett  for  tue  in  a  mechanical  mutical 
inHrument— Copyright  Act,  1842  (5  &  6  Vict.  45), 
M.  2,  15. — Bolls  of  perforated  sheets  ware  used  as 
parts  of  a  machine  sold  by  the  defendants  for  the 
piodnotion  of  mosioal  sounds.  It  was  possible, 
with  considerable  trouble,  to  read  the  notee  denoted 
hy  the  perforations. 

Certain  words  {indicative  of  pace  and  expression) 
which  were  found  in  the  sheet*  of  musio  published 
by  tbe  plaintitTa  were  al.^o  printed  on  some  of  th  ' 
defendants'  rolls. 

Held,  that  tha  Oopyiight  Act,  1842,  did  not 
prevent  the  defandante  from  making  or  selhng  the 
rolls  so  far  as  they  rontain-'^^  perforations,  but  that 
thi  iL^  ou^,'ht  to  be  nil  injunction  to  restraiu  them 
from  aiiliii^  th'  wor  Is  taken  from  the  plaintifFi' 
music  sheetti.— iiOQS£¥  v.  WuiOHX  &  Oo.,  Ch.D. 
Stirling,  J.,  i>oi ;  [189B]  1  Oh.  8M I  88  L.  J.  Oh. 
aTSJ :  80  L.  T.  j61. 

OOKPURATION  :— 

1.  Bye-lawi — VulidHu — PrivaU  'jround  used  for 
letting— *' Flace  of  paUic  ntorf'^JIliddletborough 
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Imprwement  Act,  IPTT  (10  &.  n  17  ?  .  cxx.),  $.  26.— 
The  ICddlesborough  Improremeat  Act,  1877,  s.  25, 
empowers  the  corporation  to  main  "cwdi  bye-Uws 
w  th^  auqr  thiak  fit  for  (he  pntnaiSmid  batting 
.  .  .  m  pnUfo  ftravla  .  .  .  and  other  plaoea  of 
imblic  resort  within  the  boro«c;h-" 

The  corporation  made  a  bye-law  that  "  any  jitiboii 
who  shall  fr.  qiji  lit  Sill  1  any  street  ...  or 
other  place  of  public  resort  within  the  borough 
t  .  .  for  the  purpose  of  bookmaking  or  batting 
.  .  .  shall  be  naiUa  ton  penalty." 

The  appellant  need  feat  the  porpose  of  book- 
making  an  unenclosed  piece  of  private  j^rtunl 
within  the  borough,  bounded  by  streeta.  Book- 
makers and  other  persons  habltaally  used  the 
uud  for  betting,  out  without  permianon  from 
owner.  The  appellant  and  the  oUier  book- 
makera  conducted  their  business  in  an  orderly 
manner,  and  caused  no  nuisance,  annoyance,  or 
obstruction.  Tb9  appellant  wna  oonviatad  vndar 
the  bye-k  w. 

On  a  case  stated, 

Hdd,  that  the  bye-law  waa  within  the  power 
given  hf  fbe  Aot,  and  waa  TaM ;  tiiat,  aa  tiie 

ground  waa  in  fact  haV<itually  used  by  tho  public, 
it  was  a  "  pla,ce  of  public  resort,"  within  the 
meaning  of  the  by  >  1  i.  .v  ;  and  that  the  appellant 
was  righthreonTioUfd.— KixaoN  v.  AaUE,  Q.B.D.; 
[1899]  1  Q.  B.  42ff ;  68  L.  J.  Q.  B.  386  ;  80  L.  T. 
823. 

2.  Corpfirule  office — Renignaium  of  offict- — Offtce  '■, 
when  vacant -  Outgoing  alderman —Afnnv  ijxjl  C'or- 
poratioHt  Act,  1882  (45  &  46  Vtct.  c.  50),  ».  36,  tub- 
tetHont  1  and  2;  a.  60,  sub-»ection  3. — Beaignation 
of  hia  oflfle  by  a  borough  alderman  in  tiie  manner 
provided  by  aeolifln  36,  sub-eeoHon  1,  of  the 
Municipal  Corporations  Act,  1882,  will  not  render 
the  office  vacant  until  it  it  declared  to  be  vacant  by 
the  borough  council  with  the  formalities  prescribed 
by  sub- section  2 ;  and  consequently  an  alderman 
who,  in  the  course  of  rotation  is  about  to  go  oat  of 
office  nnder  section  14,  sub-sections  6  and  7,  cannot 
by  merely  resigning  his  office  before  the  ordinary  '. 
day  of  election  of  aldermen,  and  in  the  hbE«^:i  e  jf  a 
declaration  by  the  council  that  the  office  in  vacant, 
get  rid  of  his  disqualification  to  vote  at  the  election 
of  aldermen  under  section  60.  sub-aeetioa  9. — ^PXASB 
V.  liOiWDBN,  Q.B.D. ;  [1899]  1  Q.  B.  386  ;  68  L.  J. 
a  B.  239 ;  79  L.  T.  872. 

3.  Obfis  —  Borough  fund — Liceming  appealt  — 
Appaal  against  refatal  of  ticnux — Payment  o/  cotli  of 
^vtf  CMUtttbie— Municipal  Corporation  Act,  1882 
(4fi  ft  46  Viet.  c.  50),  *.  140,  sub-aeeiion$  1-3  ;  $a. 
141-143.  190.  191 ;  5th  Srh>'lr!,  ,  PaH  11.,  clauub{d), 
clauae  12 — .Municipal  (:»r})ttraUun4  [Borough  Fund$) 
Act^  1872  (35  &  30  I'id.  -  .  91),  «.  2.— A"  municipal 
oorporation  cannot,  where  there  is  no  surplus  of  the 
boroogh  fund,  legally  pay  thereout  costs  ineurred 
by  the  chief  constable  in  opposing  by  direction  of 
the  council  appeals  against  the  refusal  of  j  ustices  to 
renew  the  li  r  n  i?s  of  publicans. 

Quitrt,  whether  if  toero  be  a  surplus  it  can  legally 
be  applied  to  payment  of  such  costs. 

The  dedaion  of  the  Oourt  of  Anieal.  [1898] 
1  Q.  B.  604,  affinned.— TrmucouTB  OOiBPon&iiON 
t'.  AxTORVET-rTF.yKR.VL.  FfJ^.;  [1899]  A.  0.  293; 
68  L.  J.  Q.  li.  702  ;  J>U  L.  T.  633. 

4.  Elective  auditor — Duties — Remuneration — PuUie 
Health  Art,  1875  (38  &  39  Vict.  c.  55),  ta.  245  and 
2iG—Munin'j>al  Uorporationt  Art,  1882  (45  &  46 
\',>-f.  ,  .  i  i.  Si.  12,  2o,  2(J,  27.  HI,  and  142.— An  ; 
eleotivti  auditor  of  a  municipal  oorporation  is  not 
enttfled»  independently  of  express  agreement,  to 
remnnaration  for  anditing  the  aoooonta  oi  tha 


receipts  and  expeoditurfi  of  tbe  corporation  in  iti 
municipal  capacity.  Ue  is  entitled  to  remnnerati>A 
for  auoiiting  such  aooottnte  in  ita  o^adiy  aa  oibaa 
aanitarr  Miuocity* 

Bb  outiei  ava  Hndlad  to  verifying  the  reocqits 
and  expenditure  as  s' t  ont  in  the  boron^ 
treasurer's  accounts.  He  has  no  power  to  inqjir* 
into  the  propriety  of  any  items,  pruvid  d  tho*- 
items  truly  represent  what  the  trmsarer  actoaUy 
reoeived  or  disbureed  under  and  bj  tfan  nnthnrity  Of 
the  council.— Teomab  v.  DbTORIDBT  OOBCQBasm, 
Q.B.D.  ;  79L.T.  418. 

5.  MaUeimu  proaecution  —  ^djon  againtt  — 
Liability. — An  action  for  maliiBOna  proaaention  will 

lie  against  a  corporation. 

Edwards  V.  Mi.Uaud  RaUu-ui  Co.,  C  Q.  B.  D.  li', 
followed.— CORXFOED  V.  CaBLTOHT  BaWK (LDHTEP}. 

g  .6.  />. :  [1899]  1  Q.  B.  382 ;  68  Ifc  J.  Q.  B.  196; » 
L.1. 121. 

Saealao  Blaotloa  Lftw»  1, 2;  VkaeliBtt,  ft. 

008TB.— See  Adminiatnlaon,  9;  Admiralty.  4; 

Ck)mpany,  43  ;  C->rporation,  3  ;  County  Court,  3-5 ; 
Damages,  1,2;  Patent,  7  ;  Practice.  1,  2,  G-ll,  32, 
38;  Probate,  li;  Public Authoritiee  Proteotion Ack. 
1,2,4;  Railway,  12 ;  SoUdtor,  3-8. 

COUNTY  COURT  :— 

1.  Appeal— Question  of  law  ralaei  at  iriti— 

Ht'jueat  to  mnice  a  iii't>  —Cmi'lilion  prtce^lent  tn  ajipttil 
—Vounttf  Vvuris  Ad,  xmS  (.il  A:  o2  Virt.  r.  43).  «.  12« 
— Rulea  of  Supreme  Court,  1S83,  ord.  d9,  r.  ^. — It  i* 
a  condition  precedent  to  the  right  of  app«al  to  t^ 
HigL  C  ^irt  from  the  judgment  of  a  ooonty  court 
jiu^(e,  under  the  County  QiwrtaAct,  1SS8.  a,  llfl, 
that  ^e  question  of  law  rsBed  in  support  of  Hm 
appeal  shall  be  raised  at  the  trial,  but  a  requ«><t  ta 
the  judge  to  make  a  note  is  not  a  cundin  s 
precedent,  and  therefore  if  the  notes  of  the  jnd^ 
are  not  produced,  the  court  has  jurisdiction,  undrr 
the  Rules  of  the  Supreme  Court,  188S,  ovd.  59,  r.  >. 
if  satisfied  that  the  question  of  law  waa  raiaad  at 
the  trial,  to  hear  the  appeal  upon  other  evidsao^ 
though  a  requt-st  to  make  t  i  te  h«8  not  been 
made.— WoilU}BMI7THB  v.  CofiX£,  Q.B.D.  i  [lS99j 
1  a  B.  Ml ;  68L.  J.  a  B.inS;  80  L.  T.  ftS8. 

2.  Citits  —  Action  'trio  k  out  for  want  of  ^uri-'Vidim 
—  I'radice—iU.nnhi  (\.nrU  Act,  1888  (5i  .i,  52  Vi<i. 
r.  43),  s«.  US,  !S9,  11:5,  114.— Where  an  action  in  » 
county  oonrt  is  struck  out  for  want  of  juiisdsotiaa 
under  aaation  114  of  tlie  County  Courts  Aot.  1888, 
the  ooort  may,  if  it  shall  think  joat,  awiard  oosti 
against  the  defendant-— Watsox  v.  Prrrs  (No.  2), 
Q.B.D. ;  [1899]  1  Q.  B.  430;  80  L.  T.  21. 

3.  Cmts— Remitted  attim—Judgmemt  mnder  «trdir 
14  for  part  of  daita—Juigmeiii  in  emn^  eomrt  Jbe 

reai'liu: — Saih  (f  rmtt  -  Cutirdii  Courtf  A  t, 
&  52  \'irt.  r.  4.'i),  s.  t)5.  —  An  action  was  wmni«nLt>l 
in  the  High  Court  for  £73.  On  an  applicaUcr. 
under  order  14,  an  order  was  made  by  a  mm!A*t 
giving  the  plaintiff  leave  to  sign  judgment  for  £o3, 
and  giving  the  defendanta  loave  to  defend  as  to 
£20,  and  directing  the  action  to  be  tdti  in  a 
county  court.  In  the  county  OOut  flia  pliMiff 
reoovensd  j  udgmeut  for  £20. 

Held,  that  the  plaintitf,  having  recorered  in  thi» 
action  a  anm  exceeding  £50,  was  entitled  to  havr 
bia  ooata  taxed  upon  scale  C. 

K,rhk  V.  BenmU^  42  W.  B.  fi39,  [18M]  2  a  B. 
'■j'l'.),  approved. 

n>,ilr„  V.  Watson  d-  Co.,  [1S98]  2  Q.  B.  270.  4<i 
W.  K.  Dig.  40,  overruled.— -Wmrn  v.  HULULAXO* 
Electric  Storaob  Co.,  C.A.,  273 ;  [1889]  1  (^B 
607;  68JL  J.  Q.B.364  ;  80L.T.442. 
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4.  Coit* — JtemitM  artion  —  Judgment  in  High 
Court  fur  part  0/  claim — Scale  applicable  in  county 
tmirt— County  CourU  Act.  1888  (51  &  52  Virt.  c.  43). 
<.  Gj.  -  In  an  action  of  contract  broiighl  1:1  t  ic 
High  Court  upon  au  applicsatiua  for  judgment 
under  order  14,  au  order  wa«  made  that  the 
plaintiff  b»  mi  liberlnr  to  final  jadgmant  for  a 
fOffl  of  £27,  pnt  of  tlie  MDOQiit  daimeo,  with  costs 
to  be  taxed ;  that  the  dpfondanta  huve  leave  to 
d#feti'l  as  to  a  Hum  of  i'2  odd,  wliich  wafl  tbc 
residue  of  the  claim  then  remaining  in  dispute,  and 
that  tbe  action  be  tried  iu  the  county  court  under 
section  u:,  of  tbe  County  Ckiurts  Act,  1888.  The 
del«iid«ntB  naid  tha  ^£27  and  Uxad  ooata,  and 
aftanraRit  fbe  pldntiff  lodgad  tbe  i*iit  and  order 
in  tbe  county  court.  At  the  trial  in  the  county 
cxjurt  tlie  plaintitV  recovered  tbe  £2  odd,  with 
costs. 

Held,  that  be  was  entitled  to  a  taxation  of  bis 
costs  on  the  lower  aeale  in  use  in  county  courts 
where  the  sum  recovered  exceeds  £2  but  does  not 
txoeed  £10,  and  not  on  the  higher  scale  where  the 
■Btt  leooveNd  exoeede  £20  bat  doe*  not  exoeed 
iSO. 

KuMe  V.  Dennett,  [1894]  2  Q.  B.  329,  distioiriiflhed. 
— Badlby  «.  WAXBOn  &  Oo.»  Q.BJJ.i  £1896]  2 
a  B.  270. 

0.  Interpleader  —  ExeetUion  on  'jooih  of  third 
f^non— Substantial  griemnet—DtiiivKjm  agaimt  high 
iuBif, — ^D^mages  are  recoverable  on  an  interpleader 
■ouBon  againitabigh  Imiliff  oi  a  eonnty  court 
for  tbe  arizme  of  the  goods  of  third  persons,  the 
■  laiinants,  by  way  of  execution  on  the  premises  of 
ihe  di-btor,  where  the  claimants  have  sulfered  a 
wabstftiitial  grievance,  although  the  seizure  was 
/"ina  jUie  and  there  was  no  miscondaot* — tMSWoa, 
COATnAM  AND  DOVEU  BAIIiVAT  Co.  V,  OABLE, 
Q.B.D.  ;  m  L.  T.  119. 

6.  Prartice — Xottce  0/  niatutory  de/rnce — Statute  0/ 
Limitations — County  Court  Rules,  1889,  lS9.j,  ord. 
10,  rr.  14,  14a,  18a — Form  95a. — In  a  county  ooort 
aotion  a  notice  of  a  defsooe  under  a  itatute  of 
Hinitation,  filed  under  ord.  10,  r.  10,  is  sufficient  if 
it  complies  with  ord.  10,  r.  14o,  and  Form  95a,  and 
n^ed  not  set  forth  the  particular  statute  relied  on 
uor  the  date  from  which  it  began  to  run.  Ord.  10, 
r.  18tt,  does  not  apply  to  defences  under  statute*  of 
liinitation^SATOVv.TAFLlT,  Q.£.Z>n463;  ri»98] 
1  a  B.  MS;  eSL.  J.  a  B.  698  ;  80 L.  T.  797. 

7.  Practice — Notice  of  statutory  d'fencf.  —Statute  of 
Ftaud$,  9.  n—Sale  0/  Good*  Act,  1893  &  57 
Vifi.  e.  71),  »,  4^Cbttti<y  Cowi  Balu^  1699,  1892, 

ord.  10,  r.  18a. — In  an  action  on  a  contract 
for  the  »ale  of  goods  of  the  value  of  £10  the  defence 
of  the  8tatut«  of  Frauds  (as  re-enacted  by  the  S*le 
off  Goods  Act.  1893)  is  a  "  statutory  di^feuoe " 
within  the  meaning  of  ord.  10,  r.  18<{,  of  the  County 
Coait  Bnlee,  1889,  and  the  defendant  il  he  intends 
to  idy  on  it  mnet  give  notiM  of  It  under  rale  10. — 
Brittox  !•.  BRAiraoir,  Q.B»D,i  [1898]  2  Q.  B.  219 ; 
79  L.  T.  247. 

8.  TVtsf  tn'lA  Judge  and  jury — Qrdsr  at  ^>  pay- 
ment of  cvst^  varied  by  Jiul'/e  on  snb$«quent  ap^diration 
of  iinsurxeasfnl  party — Jurisdiction — Fonctus  officio 
—  A^'ltenl — J'rfftH'itiou.  -  Where  a  county  court 
judife  has  made  au  order  he  i»  Junrtus  njido  and  has 
no  jorisdiotion  to  vary  such  ord«r  afterwards. 

Where  an  order  has  been  made  in  circumstances 
fliat  would  give  a  Divhnooal  Gotirt  jurisdiction  to 
issue  a  probibitioD,  the  party  aggrieved  ia  not 
thereby  deprived  of  bis  rigot  to  lijipeal  against  such 
an  order  to  the  Divisional  Court  in  the  ordillBry 
way  instead  of  applying  for  a  prohibition. 

.Cfirlvr  v.  ritlmrr,  80  W.  B.  59, 8  Q.  B.  D.  9,  Con- 


sidered and  followed. — Swebtla.nu  v.  TOBXfflB 
CiOAHETTE  Co..  Q.B.D.,  511 ;  80  L.  T.  472. 

See  also  Admiralty,  1-3 ;  Bankruptcy,  9 ;  Married 
Woatan,  3;  Ptaetieai  9»  U. 

CRIMINAL  LAW:— 

1.  Evidence — Admissibility  —  Prisoner's  statement 
before  the  magistrate  reajfirming  evidence  given  hy  him 
oncath. — A  prisoner  charged  with  an  offence  undor 
^le  Criminal  Law  Amendment  Act.  LHd.'>,  gave 
evidence  on  oath  at  the  hearing  before  the  magis* 
trate,  and  afterwards,  in  rasponse  to  the  usual 
inquiry  whether  bo  wished  to  make  any  statement, 
said.  "  What  I  have  already  said  is  true."  He  was 
committed  ftxr  triaL 

Held,  that  his  e\'idenoe  given  on  oath  before  the 
magistrate  was  admissible  as  evidence  asainst  him 
OQ  his  triaL—RECi.  v.  Bird,  Needes.  Ex  pabti, 
('.C.R.,  112;  [1898]  2  Q.  B.  340  ;  79  L.  T.  158. 

2.  Evidence— Misrecepiion  of  emdmet — PHjMMTS 
jointl'i  indicted  -< 'a/tt  st'iied  on  behalf  of  one  prisnner 
only — Crown  t'u»e<i  Act,  1848  (11  &  12  Vid,  c.  78), 
s.  2. — Where  two  prisoners  jointly  indicted  have 
been  oonviot^d.  and  a  ^aeetion  has  been  reserwed 
frir  the  oonsidef ation  of  the  Court  for  Crown  Oasse 
Reserved  on  bihalf  of  one  of  them,  that  court 
has  Y>ovfeT,  undor  11  &  12  Vict.  c.  78,  s.  2.  if  it  shall 
be  of  o[iinion  that  the  objection  raiht'il  is  Valid  and 
that  it  affeots  the  conviction  of  both  prisoners,  to 
quash  the  conviotiOB  of  the  other  prisoner  as  well 
as  that  ol  tbe  prisoner  on  whose  behalf  the  qoesiion 
has  heen  reserred.— Bw.  v.  Saimsbm,  V.O.R.  ; 
[1899]  1  a  B.  490  ;  68  L.  J.  Q.  B  296  ;  80  L.  T.  28. 

3.  Evidmu—PnKedvan — Prttoner  sole  witness  for 
defenet — Right  of  prosecution  fo  sum  f»/> — Criminal 
Evidence  Act,  1898  (61  &  62  Vict.  c.  38),  $».  1,  2.  3— 

Criminal  Prorrdure  Act,  186u  (28  &  29  Vid.  r.  18). 

2. — Where,  on  the  trial  of  a  person  charged  with 
a  criminal  offence,  that  person  is  the  only  wttnoes 
for  the  defence,  the  riglit  given  by  section  2  of  the 

Criminal  Proocdure  Act,  1865,  to  the  counsel  for  the 
prosnmtion  to  smn  np  the  evidence  u  not  tahen 
away  by  the  Criminal  Evidence  Act,  1S9S,  bntia 
postponed  until  after  the  pt-rsou  charged  has  given 
bin  evidence,  and  in  such  summing  up  counsel  is 
entitled  to  comment  upon  the  evidence  given  by  the 
peceott  chezged  as  well  as  upon  that  given  for  the 
proeecution.— Bm.  V.  OABOinBt  C.CIt,,  37 ;  [1889] 
1  Q.  B.  150 ;  68  L.  J.  Q.  B.  42;  79  L.  T.  356. 

4.  Falat'  j  i  da  nces  —  Evidence  —  Admissibility  — 
Similar  acts  by  defmdaut  qfier  offence  charged — 
Right  of  defendant  to  give  evidence  before  grand  jury 
— /light  of  judge  to  comment  on  failure  of  defendant 
to  give  evidence — Criminal  Eridmce  Act,  1898  (61  & 
62  Vv  f.  r.  .5(]},  .0.  1. — Tbe  Ci  irinual  Evidence  Act, 
1898,  does  nut  entitle  the  persou  charged  to  give 
evidence  for  the  defence  before  the  grand  jury,  nor 
does  it  mvative  the  right  of  the  presidinc  judge 
to  ootnttsin  upon  the  fauore  of  the  person  Miarged 
to  give  evidence  at  the  trial. 

On  the  trial  of  a  person  charged  with  obtaining 
gojds  by  false  pretences,  it  was  jiroved  that  the 
prisoner  caused  an  advertiseuieut  to  be  inserted  in 
newspapers  suggesting  that  he  was  carrying  on  a 
hold  Jide  burioeaSp  and  required  the  goods  lor  that 
business,  and  that  the  proeeoutor  soppHed  him  with 
tbe  goods  on  the  faith  of  that  iidvertlsement. 
Evidence  waa  admitted  that,  at  intervals  of  one 
week  and  two  months  reepectivoly  after  the  tran- 
saction with  the  prosecutor,  two  other  persons 
supplied  tiie  defendant  with  siniilar  goods  on  tbe 
faith  of  the  same  advertisement^  and  were  not  paid 
for  their  goods. 

Held,  that  the  endanoe  wm  lightlr  admitted  as 

47 


.  J  i^  .^  l  y  Google 


4?  OuniAo/  J^w.  DIGEST.  CrtmuMi  Lam,  4S 


iendiitg  to  nhmr  thofc  the  dfliBBdaat  Iwd  no  g(>nniiie 
1m6io«»«.  but  was  osnTiog  on  a  ijitcm  of  fnvd. 

^<rff,  ft  W.  K.  74,  »0  L.  J.  M.  €.  11, 

difltiiigQifthrd. 

n,>i.  Fraum,  22  W.  R.  (](J3.  L.  R.  2  C.  C.  R. 
IJS.  follnwed.— REa.w.RHOl'BS,  ('.('.It.,  121:  [1899] 

1  g.  B.  77 :     L.  J.  Q.  R.     :  7n  L.  T.  :mo. 

5.  Falsi  fimtimi  of  n,cunht — '  fii'ector  o/  jxior  rate — 
Balance  oi  a  ciMnt — Faltijtcation  of  AccounU  Act, 
1876  (38  &  3Q  Vict,  c  24),  t,  1.— A  coUector  of 
poor  i«tM  wboM  dntlw  inolvded  the  keepiog  of 
the  Ovfrsprrs'  Recpijit  and  Paymont  Book,  sfiited 
the  account  (howiug  a  balanco  U)  bo  (3u«  from  the 
oversotTS  to  tbe  iuliabitaiiti'.  This  Imliince,  which 
WH8  correct  aa  to  the  differeuoe  between  receipts 
BTid  expeoditoMb  I>o  stated  as  "  balano«  in  hiacL" 
Ho,  bowoTcr,  m»  vuiblo  .to  nroduoe  this  amoont. 

Held,  that  tiie  wonta  "{n  Ibatid**  did  not  make 
the  entry  false,  the  account  boing  a  correct  record 
of  receipts  aud  (  xju  nditHre,  and  that  the  collector 
could  uot  therefore  be  convicted  of  falsitication  of 
•ooounta  even  if  be  bad  miMppropriatod  the 
•noDBt.— Bin.  V.  Wmuuaa,  C.C,B, ;  79  L.  T. 
739. 

6.  FtuUivt  ojfintier^OtmmiUai  to  await  ref  urn— 
nwtr  1o  admit  fo  lait — Juri$didiim  —  Fugitive 

npn,hr->  ,-f.•^  ISSl  (1-J  &  •!5  \'irf.  r.  fif)).— Where  a 
magiBtrate  has  made  an  order,  under  the  Fugitive 
Offenders  Act,  LH^1,  committinf^  to  ](rison  a  person 
licensed  of  having  oommitted  an  of¥^ce,  to  which 
Part  I.  of  the  Act  applies,  in  some  part  of  Her 
Majwty's  dommioni,  or  vitlun  tbe  jnziidiotion  of  a 
Gomolsr  Court,  toamdthb  Mtnrn  to  the  pUc(> 
where  tbe  offence  is  alleged  to  have  been  cnramitted, 
the  Qneen'a  Bench  Division  of  the  Fligh  Court  has 
jurisdiction  to  admit  the  accused  to  hnil  until  thf 
time  for  bis  return.— &80.  v.  Spilsuuby,  (^.D.D.  ; 
l\m]  2  a  6. 615;  79  L.  T.  211. 

7.  hinrtiy — Hrstitntion  niid  recoieri/  >/  -!'Jfi< 
fTuprrti/ — Ciirrrft  i-oin  '</'  the  rnt/m — Lnrteny  A<i, 
1861  (24  &  2.'»  I  .  ,.  100— S«;nmar>/  JurU- 
dkiion  Act,  1878  ^42  &  43  {  ict.  e.  49^  27  (3),  a:} 
(1). — A  onmnt  ooin  of  the  reolm irinah  hunok  oeen 
passed  into  circulation  may  b«  sold  as  a  curiosity, 
and  if  such  coin  has  been  stolen  from  it.x  ovvnt;r  by 
the  vendor,  ;tnd  the  latter  is  rabsetjuently  convi(!ted 
of  Uroeny,  an  order  of  restitution  of  tbe  coin  to  the 
owner  may  be  made  agftiunt  tlie  pniohaMr  otidor 
aMftfam  100  of  the  Larceny  Aot»  1861. 

Sernite,  that,  if  the  thief  hna  dealt  with  the  coin 
as  current  ('oin  and  has  j)ass>d  it  into  circtilntiun, 
no  order  of  reotitution  can  be  made  against  a  bond 
yi</«  receiver.  notwitbttBiidiiig that  tlM  ooin  maybe 
aUe  to  be  identified. 

A.  stole  a  five-pound  gold  ]nece,  which  bad  never 
passed  into  cinmlation,  from  B«  who  bad  kept  it  as 
a  curiosity,  and  changed  it  with  a  dealer  of  curioattiee 
for  five  sovereigns. 

H»-ld,  that  an  order  oi  restitution  might  be  made 
under  seoMon  100  of  the  Larceny  Act,  ISGl.  against 
the  parohaMT,— Moss  v.  Hanoooic,  Q.B.J}.^  098 ; 
rtfl09]  2  a  B.  Ill ;  68  L.  J.  a  B.  697  ;  80  L.  T. 
693. 

8.  Manslaughter — Infant  t  hild — Ntghct  to  provide 
mtdieal  aid-^Rdigious  belief  that  medi<al  aid  i» 
fotartg^  Wilful  ntgUd — FrtmtUion  of  Crutltij  to 
Children  Act,  1894  (57  *  58  Viet.  c.  41).  ».  1.— 
Section  1  of  the  Prevention  i  f  Cruelty  to  Chiliireu 
Act,  1804,  enautfi  that  "  If  any  pciiiou  over  thu  agt» 
of  Rtxteen  years,  who  has  the  custody,  charge,  ur 
care  of  any  ohild  under  the  age  of  tiztetrn  years, 
wlUoIly  .  .  .  nesleots  .  ,  .  mob  child 
«  *  .  in  •  iDMiner  luiely  to  esuae  niah  child  ira* 


necessary  sniTering  or  injury  to  it«  health  ... 
that  penon  ahall  be  gnil^  oit  a  miadiwiiwnnT.'* 
On  the  trial  of  am  ttdimnMnt  fbr  ntanalanghier  it 

WHS  proved  that  the  prisoner  was  tlie  f.itbfr  aui"; 
had  the  custody  of  a  child  of  the  age  oi  tight  or 
nine  months ;  that  th*'  >  died  of  diArrh^i  istd 
pneumonia ;  that  during  its  illness  tbe  prisocfr. 
though  aware  of  the  gravity  of  its  conditioo,  had 
not  uovided  it  with  any  medioal  aid  or  awdiciis: 
that  be  had  the  mtans  to  do  eo;  that  he  brfoagfd 
to  a  sect  called  tbe  "  Peculiar  People."  wbo  tmnk 
it  tioutr&ry  to  the  teaching  of  the  Bil>ie  to  tu^ 
medical  aid  or  drugs  for  tbe  sick ;  that  the  p  :  • 
employed  an  experienced  nurse,  also  a  membeT  cf 
that  MOt,  to  nurse  the  cihfld ;  that  he  was  in  otW 
respects  a  kind  father ;  and  that  the  child's  Mt 
would  have  been  prolonged  and  probably  cased  if 
medical  afisistanoe  mkl  bemi  proonnd.  Tlieprimaw 
was  convicted. 

Held,  tiiut  there  was  evidence  that  the  pritOBer 
had  "  wilfully  neglected  "  the  diild  withha  tbe 
meaning  of  the  Awv*  tection,  and  that,  death 
having  ensued  from  such  neglect,  the  prisoner 
was  pro])erlv  cou\-icted  of  luanslaugbt^r. — BXO.  r. 
Sbniok,  C.'O.R.,  3«7;  [IM^r  1  ^  B.  883;  •» 
L.  J.  Q.  B.  174;  79  L.  T.  ■>>>2. 

9.  Obtainii^  fmpaiu  bj/  falte  rtj^rtwmtatnm 
Frifjierty  obtained  in  J^gland  am  faUe  i  fftummtmtiim* 

vi'i'!'  ill  fi'rr-ign  amnfri;-  .^r-rr's'-f.-'i-'/  — A  f^jr-m 
m»do  fal.se  rppresentation.s  in  (ilaagtiw  as  t. 
credit  and  liuancial  jm.iiitiou.  On  the  faith  ot  tb-  ■>»- 
reprcfefintatiuus  goods  were  supplied  to  bim  ctt 
credit  at  Gateshead,  in  the  county  of  Darham.  B 
WM  ahortly  afterwarda  made  bankrupt.  Upoa 
theae  fao«B  be  waa  tried  at  Darham  lor  *he  oBmam 
—under  the  Debtors  Act,  l.Sfi9(32  &  ;l:J  Vict.  c.  . 
S8.  11  (I. 'J)  and  l.')(l)— of  having  obtained  tbe  gT»i« 
on  credit  by  falgc  representations  within  ir-r 
months  itext  before  the  preseut^ti  'u  of  »  baak- 
ruptcy  petition  against  him,  and  of  having  otitainwT 
credit  for  the  gowla  under  false  pretences. 

Held,  that  uie  offeaoee  were  committed  at  0«t»- 
head,  and  that  the  court  had  jurisdiction  to  try  tbr 
prisoner.— liEO.  ».  Bjxu,  ('.C.ll..  ISS ;  [IS99  i 
Q,B.2aO;  681^  J,Q.B.103;  79KT.  ^33. 

« 

10.  Vagranry^Prrtending  to  UV  f  rtvnt^-^/aittt' 

to  tleceiit — Ili»jue  and  vagabond — Wfjranftf  .!■<, 
1824  (5  Oto.  4,  '■.  83),  b.  4.— By  the  Vagrancy  Acs. 
18'2l.  s.  -1,  "F-.  ry  [ 'irsoii  ]>r<'tendiug  or  pr  feasing 
to  tell  fortunes,  or  using  any  subtle  crait,  means,  or 
dsfioab  by  palmistry  or  otherwise,  to  deceive  sod 
impoia  on  any  of  ZUa  Uaies^a  subiccta,"  ahaU  he 
deemed  to  be  a  roffue  and  Tagahond. 
to  penaltiea. 

A  person  wa.s  convicted  of  being  a  rjp-j'-  ajssA 
VHgabond,  for  that  she  did  unlawfully  pr*-t«-nd  to 
tell  forttmes.  The  ioformation  all<  gt  .i  Uutt  th« 
defendant  did  pretend  or  profess  to  tell  fortunm. 
The  jostioM  wfta  satisfied  on  the  eridiaDoe  that  the 
defsodant  bad  unlawfully  pretmdad  to  tdl  tiiiliima 
to  deceive  and  impoM  upon cactalo of  Hat  Xajm^t 

subjects. 

On  the  argument  of  an  order  /m-/  fomctfCisswi 
to  remove  aud  quash  the  conviction, 

Held,  that,  in  mder  to  jnatify  n  conviction  under 
the  atatnte.  there  mnat  be  an  bitent  to  deceive^  bat 
that  the  intent  waa  implied  in  the  words  "  pre<eod- 
int?  ur  jirofi  ssing,"  ajid  therefon>  it  was  unnecesaar^ 
that  tbe  iutc'Ut  should  be  spot  iti.uUy  alleged,  aa-i 
the  conviction  was  gi>o-l. — liEi^.  r.  MxTWianx,  Es 
vxKsz  Jones,  :  [18991  1  Q.  B.  M«:  tfi 

L.  J.  Q.  B.  580;  80  L,  T.  6S6. 
See  alao  Gibraltar,  Law  of. 
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XJAMAGES:— 

1.  M'nsitTt  of— Contract /or  mh  of  eocda  to  thiii— 
iiub-ctmtract  btf  vendor  with  otllienj  awiur—Vo&U 
maaonably  d^/miui;/  action  hi/  shipowner — BotieiPtr 
<Mnd  client  eonte. — The  plaintifif,  a  coal  merohant, 
intend  into  »  coutract  with  a  shipowner  for  the 
supply  of  ljuiikt  r  (;oal8  to  ships  over  a  certain 
Xieriod,  aud,  iu  order  to  carry  out  this  contract,  the 
plaintiff  entered  into  a  contraoi  vUih  the  defendants, 
who  carried  on  bii«in«B8  in  the  moe  plMe*  fox  the 
•apply  of  ooals  to  the  ships  for  the  Mine  period. 
The  defendants  having  made  default  in  the  supply 
of  ooals,  one  of  tho  ships  whs  detained  in  dock,  and 
the  shijmwiKr  lirouLrh;  m  actiou  against  the  plain- 
tiff to  recover  damuges  for  the  detention  ariKiug 
from  the  breach  of  contract.  The  plaintiff  gave 
notiaeol  the  olaim  to  the  defendants,  who  repudiated 
lutlnlity.  The  plaintiff  aooordingly  defeodfld  the 
action  anl  jiiiid  a  sum  of  money  into  court.  .\t  the 
tiial  it  wuH  held  that  the  amount  paid  into  court 
was  sufficient  to  .satisfy  thf  shipowner's  claim,  and 
judgment  was  entered  for  the  sbipo^v-rier  for  the 
amount  to  paid  into  court,  with  costs  up  to  the 
tim«  of  the  payoMnt  into  «onrt,  the  plaintiff  to 
liSTe  the  com  of  the  notion  subsequent  to  that 
timo.  The  plaintiff  thereupon  sued  tho  defemlants 
for  breach  of  contract,  claiming  m  damages  ( 1)  the 
sum  recovered  by  thf  shipowner  in  the  former 
acticni, J2}  the  coats  paid  to  the  shipowner,  and  (3) 
th«  difference  betiraen  the  jAaiatatB  oMtoof  the 
action,  taxed  as  between  soUcitor  and  client,  and 
the  party  and  party  costs  subsequent  to  the  time 
of  the  payment  into  court  whioh  h*  lind  EUOOWfld 
from  the  shipowner. 

Held,  that,  as  the  plaintiff  had,  in  these  circum- 
nfennees,  noted  meonnuy  in  deiendiqg  the  fanner 
action,  be  wea  entitledl  to  raoorer,  in  nddtttioD  to 
items  (1  ^  and  (2).  the  difft-rence  between  the  solicitor 
Slid  clif-nt  cost.sof  the  action,  taxed  upon  the  footing 
tiiitt  uitother  pfcrsou  was  going  to  pay  them,  an'l 
the  party  aud  |jarty  costs  subsequent  to  the  payment 
into  court 

Jlarnvvrnd  T.  Bueeey,  20  Q.  B.  D.  79,  3G  W.  B. 
Dig.  <>.^  foOowed. 

Jlaxendnle  v,  fj'iutdii,  Chathuui.  miJ  Dniffr  Jtail- 
icay  Co.,  23  "W.  K.  I(i7,  L.  K.  Kl  Ex.  discusmd. 
— AGit's  I'.  Gkeat  We.-tkun  Collikry  Co. 
(I4ICITBI}}.  (7.4.,  mi',  [1899 j  1  as.  413:  68 L.  J. 
Q.B.  312;  80Z..T.  140. 

2.  Measure  </ — TinjiUcl  irarnintij  of  ^/tiue.n- 
lireach — Action  n-jaunt  pviim  tn  whom  arti'/f  ir<t$ 
warranted — Dnnutycg  against  him — Vo»t» — (.'<.■lf^  if 
appeal — Liahility  of  wurra/if^/r.— Upon  the  letting 
of  an  srtiflb  lor  •  certain  i>uri)ose  there  ii  an  im- 
plied warranty  that  in  point  of  fji.'t  the  article  is 
reasonably  tit  t'oi  the  puri.use  for  which  it  was 
•applied. 

V.  &  Co.  hired  some  sacks  from  O.  to  unload  a 
cargo  of  peas.  ^Vhile  (MM  anck  was  b^g  hoisted 
out  of  the  ship  it  gave  way,  and  a  lahouter  named 

B.  waa  in jnreo. 

B.  briiught  an  action  in  the  ctJiinfy  cHMirt  Ugaiaat 
V.  iJc  Co.,  and  recovtred  £*Jo  autl  costs. 

Y.  Ik  Co.  app«al(rd  agaiutt  this  doolaion,  but  the 
appeal  was  dismissed  with  costs. 

Held,  that  the  sack  waa  not  reasunaUj  lit  for  the 
pnrpoee  for  which  it  was  supplied,  and  that  there- 
foie,  the  action  in  the  county  court  not  having  been 
unreasonably  defended,  V.  Co.  could  rcci-ver 
against  O.  the  £25  damages,  the  costH  they  had  to 
pay  B.,  ttnd  their  own  costs  in  that  court,  on  tlio 
authority  of  Mouthray  t.  Merry  weather  (73  L.  T. 
Bep.  439),  bnt  that  the  coets  of  the  appeal  eoold 
Tiot  bn  recovered.— VocuH  «.  OuLTOir,  Q,B,D*i 
ly  L,  T.  384. 


See  also  Arbitration,  1  ;  Bankruptff^,  10;  Ooa* 
tntot,  1,  8  :  Divorce,  1  ;  lusuraiK^  5;  Mdrtgaga^Si 
Ship,  13  ;  Vendor  and  Purchaser,  7« 

DEED  of  ARBANGEUENT:— 

l)<x<l  for  benefit  of  eredUors  generally — Registration 

—  Validity — Dei;ih  </  Arrangement  .^c<,  (.iO  & 
ol  Viet.  c.  <h),  m.  4,  5,  19. — A  debtor  who  was 
unable  to  pay  his  debts  called  a  meeting  of  his 
creditors,  at  which  he  stated  that  hisliabilitiea  were 
about  £o,aOO,  of  which  about  £3,800  was  for  money 
lent  by  relatives,  and  his  assets  abotit  £900.  It 
was  arranged  that  the  relatives  should  withdraw 
their  claims,  that  the  creditors  should  accept  a 
composition  of  da.  in  the  pound,  and  that  one  P., 
who  was  preaent,  should  be  the  tmstaa  for  tlm 
creditors.  Three  dajya  later  a  deed  «m  eonontad 
between  the  debtor  aud  P.  by  wbkh  the  debtor,  in 
mnsidHratiou  of  £'0  |>aid  to  him  by  P.,  conveyed 
all  his  property  to  P.  absolutely  "and  not  as 
trustfe  "'  for  the  debtor  or  his  creditors,  and  P. 
covenanted  to  pay  in  fidl  all  claims  against  the 
debtor  which  would  have  a  JK-eferential  right  in 
bankmptoy  and  to  pay  a  eompoaitaoii  ol  6a.  m  the 
pound  to  the  creditors  on  their  debta  not  exoet-dhig 
i'1,800.    This  dpe<l  \v:i«  ri^t  rrfjistored. 

Held,  that  the  dee<i  waa  a  deed  made  for  the 
beuetit  of  creditors  generally  within  section  4  of  the 
Deeds  of  Arrangement  Act,  1.*<^T,  aud  was  void  to 
all  intents  and  purposes  beuuuse  it  was  not  tegit^ 
tered  as  required  by  the  Aot— Hkdojui  v»  PbKSIOV, 
C.A.;  80L.T.847, 

DESIGN 

flegittratioii  if  di  si /n  -Apjdicable  for  jHUkrn  — 
"New  or  origiuai" — "  Fatter»" — Markimj  articiea 

—  litatiitory  riquirrmente  —  AU  frojxr  »t^na" — 
Coffin  jUaies — i^ilsats,  Jktigne,  and  Trade -Marht 
Act,  1883  (48  &  47  VieL  c  87),  >t.  47,  31,  00- 

/>'s;;/..,.t  i:iU,:»,  ISfK),  r.  9  The  term  " design "  in 

auction  (>0  of  the  Patents,  Deigns,  aud  Trade-Marks 
Act,  lsM3,  was  not  intended  to  be  usod  in  any 
technical  sense  as  excluding  anything  that  would 
ordinarily  fall  within  it ;  and  "  pattetn  **  uaad  in 
that  section  might  include  *'  ahape"<ir  **ooiiii|guia- 
tion  "  or  "  ornament." 

The  decision  of  the  Court  of  Appeal.  /,  R.-Ua- 
gon's  Regift^rd  Dmqn,  [1898]  1  Ch.  237,  affirmed. — 
Heath  Sox.s  (Limited)  v.  BouAaoir;  H,  L, 
[1898]  A.  C.  499;  70  L.  T.  L 

DIVOBCB  :— 

1.  DamagtB — Gi-renomlntf.— Loaa  of  ooluorfffim 

is  not  the  only  ground  on  which  damsges  ought  to 
be  assessed  against  a  i-o- respondent :  the  mere  fact 
therefore  that  a  husband  was  separated  from  his 
wife  at  the  time  she  was  seduced  is  no  answer  to  a 
claim  for  damagea  hf  the  husband  against  the 
adulterer.— Byaks  v.  Syavb,  P,D,  Jt  AtLD, ;  68 
L.  J.  P.  70. 

S.  Detertim  —  JTiisftainf s   re/wUfU   to  dtsdiarge 

Oilidt<roiif<  S'Triiiit —  Ci'mrfjirriit  ffjinrntixii  hr/  irifi' — 
Dri:rte. —  UjX'it  a  wife'tj  petition  lor  divorce  on  the 
grounds  of  desei  tion  and  adultery,  it  ap)f)eared  that 
the  reiipoudeiii  bad  reftuied  to  bleak  off  relatioiis 
with  aud  to  discharge  a  servant  with  whom,  whan 
taxed,  he  admitted  that  he  bad  ooauuittnd  adultery 
The  petitioner  thereupon  left  tiie  bouse,  and, 
although  overtures  were  subjeqiif  ntly  made  by  the 
respondent  for  a  resumption  of  cohabitation,  the 
petitioner  never  returned  home,  owing  to  the  per- 
sistent refusal  of  the  respondent  to  discharge  the 
servant  in  queetion. 

Ueld,  that  the  conduct  of  the  husband  constituted 
"deaertion"  within  the  meaning  of  the  Divorce 
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Acts.— Koch  •.  Kocu,  P.D.  dt  Ad.D,i  [IBM]  P. 

•221 ;  68  L.  J.  P.  90. 

y.  Wi/e'a  petition— Cok'thifatton. — A  hatband  in%y 
b«  gailtj  of  desertion,  tbuu$<h  th«  huibaiid  snd  wife 
hwra  nev«r  oolwbited.— Dk  JAtTBANQai  v.  Dk 
IiAtTBANQUB,  PJ).  A  Ad.D.',  «8  L.  J.  P.  ilO;  79 
Im  T.  708. 

4.  Evideiue — Indian  rnnrri(i!i»—CtrtificaU.~Copt^. 
■ — ^The  court  will  accept  as  proof  of  «  marriage  in 
Tndiji  a  copy  of  th«  ont;in>il  ijvirri  if^e  rt'i^ister  fur- 
ni-h..  I  by  til*  India  Oftico.— We3tmacott  v.  Wkst- 
M\<oiT,  P,D,  A  Ad,D»\  68Ij.J.  P.  OS;  80L.T. 
632. 

5.  FortiijH  iaw — Decree  of  foreign  fonrt  <oini>titid 
to  deal  with  the  miue — Irregularity — fVant  of  Juris- 
diction —  VfUiditjf.  —  A  deorae  pronounoed  by  a 
foreign  ooort  competent  to  deitl  with  the  omo  mitat, 
if  not  contrary  to  natural  justice,  be  treated  in  this 
country  aa  valid  until  it  ia  set  ande,  though  the 
irregularities  of  the  process  by  which  it  wfis 
obtained  were  aach  as  by  thn  local  law  to  deprive 
the  fordgn  ooort  of  jurisdiotion.  A  deene  of 
diToroe  prooounced  lij  »  Flotido  dlToioo  eourt 
between  peraone  whom  it  waa  competent  to  ■nm- 
nion  before  it  wiH,  thprefor**,  be  reoprved  hero  as 
viilnl.  eveu  if  it  tM-  the  law  of  FlorMa  that,  tho 
tho  guiuiuoijs  htivitip  bt^cn  issued  ouly  tfiu  days 
(iuBtead  of  ten  clear  dnys)  before  the  return  day, 
the  court  hail  no  jurii^iion.  oodi'i  decree  is  an 
abaolut')  nullity.— PniBBBaoN  P.  Hinnu»  C,A.t 
m  .  [1899]  1  0^  781;  68  L.  J.  Oh.  281 :  80 

iibT.  m 

6.  Mainttnanct  of  wift  and  <  hitdren — Pnyinenl  of 
capital  turn  xoithout  settlement — Matriimmutl  Causr^ 
Act,  lSo7  (20  &  21  Vict.  c.  85).  «,  32—Matriiwmial 
Cautea  Act,  1859  (22  &  23  Vid.  c.  61),  s.  Upon  a 
dkiolation  of  marriage  at  the  suit  of  the  wife, 
where  the  hnabaad  dieeppeered,  nnd  the  onlf  eewt 
etvaileUe  wee  a  mm  or  money  etandin;  m  hia 
nume  in  a  suit  in  the  Chancery  Division,  the  wife 
being  taitirely  without  iii«>«ni,  the  court,  on  a 
petition,  ordercnl  tho  balance  (about  iJ'JOO),  after 
paymrat  of  costs,  to  be  paid  to  the  wife  (without 
anjr  eettUoMnt)  for  tho  beneflt  of  henwlf  and 
children. 

Morrtt     Morris,  31  L.  J.  P.  ft  IC  33.  foUowed. 

— SxAjfLBY  r.  Stanley,  P.D.  .1  Ad.D.,  272;  [ie»8] 
P.  227  ;  68  L.  J.  P.  7 ;  79  L.  T.  104. 

7.  Nullity — A} i mony  pendente  lite  n/li  r  drcr"-  iii<i. 
— Where  it  has  beeu  provo'l  btyornl  questiou  that  u 
marriiige  Hougbt  to  be  set  aside  was  bigamous,  the 
court  liuM  discretion  to  at  once  relieve  a  petitioner 
&om  the  oUigaiion  to  pey  alimony  ftadenU  Ute 
between  decreo  mUi  ittd  dMne  elNohit«.~OHiLi>BM 
9.  Cbiuiem,  P,D.  a         ;  98  L.  J.  P.  90. 

N.  I'trnKiiirnt  mainttuanrr — Snhtitiliiltil  Hrt'"': — 
l'rtiti>iu>r\  (ijfi'fuvit  of  {tjiwranti-  to  rrsporidrnt'f 
,:■!■■>■, -si, •  r'^.  In  an  application  f'r  sulsstitiitcd 
scrvicfl  of  !i  petition  for  jiermanrnt  in&iutenanco, 
the  affidavit  uf  the  petiUoner  [troving  ignorance  of 
the  Tcepondent's  wheraaboate  is  not  eseential.— 
SaiRAML  r.  Bcn&uct.  P,D.  A  Ad,D.;  68  L.  J.  P. 
47  ;  SO  L.  T.  328, 

0.  Pirmanent  maintenanoe — Variatiou  of  order — 
hradtiee — Appeal. — A  wife  obtain«d  a  dissolntion  of 
uuirriHge  and  tilo  l  a  petition  for  in  iiiitC'iuiLiCH. 

A  large  portion  of  tbe  respuudent'u  iuuome  was 
derived  from  a  mortgage  producing  0  por  cent. 

The  registrar  made  bis  re])ort  and  the  court 
confirmed  it  on  the  basis  of  the  r^pondenf  e  income 
during  tho  aabeistenoe  of  thia  mortgage  Notioe 


that  thenofliii80irMtobep«doffbad 

given. 

Application  was  now  made  to  vazy  dwordvca 

the  gronnd  that  after  payment  of  the  raortfi^ 

interest  at  the  rate  of  5  pnr  cent,  could  not 
.'lK.i.:r:>:'<l,   :in>l    that    under   tin'   < . ' .-x-um«t40C««  tbe 
rtitipoudent  would  be  deprive<l  of  au  undue  aaiooiit 
of  income. 

Held,  that  tbe  point  not  having  been  tsksa  or 
roserveJ  at  the  haering  of  the  molion  to  ooBfiw 

the  rr^i=;trar'8  report,  the  court  hai  now  no  Ter 
t  J  vary  the  order,  and  that,  ©xcsept  by  c  n-  ii!  Oi 
variation  th^>r"of  i-onhi  be  obtiMn«Ki  except  bj 
a|peaL— SiUTU  v.  Sxith,  P,D.  A  Ad,D.s  79  JL  I. 

10.  Pru'fio  —  Cij-r^ij>"irJriit — Auutnfd  navn  — 
Srrviie  —  Atnendment  of  pditioit* Tbm  hoabsod 
petitioned  for  a  divofoe  on  tto  glMBd  of  im  vif«'t 
•dolterj  with  a  man  who  wee  imknown  to  Hit 
petitioiiar,  bat  who  was  aUeged  to  bavo  oobetHsd 
with  the  respondent  under  a  name  known  t: 
respondent.  Tho  petitioner,  who  was  abro*(i. 
applied  for  leave  to  proi.cetl  without  a  co-r»<paB- 
dent,  or,  alternatively,  for  subetitatal  service  on  the 
unknown  man  under  the  hmm  baova  to  ike 
petitioner. 

Held,  that  snbetitated  service  by  advertiseMi 

ought  to  be  ordered,  but  that  the  |>etitioo  might  b* 
ttUicuduU  without  being  resworn.— NI1CHOLA&  r. 


NicnoLAa,  P.D. 
L.  T.  422. 


A  A4.D.;  68  L.  J.  P.  60;  10 


11.  I'rarticf  -Irish  divorce  bill — Et^ideuce  (*fcf- 
in  India. — Evidence  taken  in  lu  iin  on  coLiimi!^>s. 
and  received  and  acted  on  by  the  UutMsni  A  Beoci 
Division  of  the  High  Oourt  of  Justice  in  IreUa^ 
admitted  to  be  neu  on  the  sroond  niding  cf  «a 
Irish  divoico  bilL— Joani^  Ditoboi  Bcu,  B.L^ 

[1899]  A.  C.  348. 

12.  BettUuiion  0/  ctnitigal  righU  S^mratiom— 
GbtwfiaN(.«-A  breach  of  ooveneat  in  a  deed  d 

mutual  separation  must  be  of  a  ?tibst.'*ntijj  aai 
delibenite  nature  to  prevent  the  pjk.'  ly  o  :>raiBittiii^ 
the  breach  wf  tting  uj)  the  deeil  ivs  11  ilei  'ri:!»  t »  j 
suit  for  restitution  of  oonjugal  rights.  —  Kr3>& 
«.  EtmtXt,  P,D.  A  Ad,J>. :  68  L.  J.  P.  18. 

13.  Variation  <■/'  n(irriu;fc  ttUUmntL — i>i'--<f<i 
wift — Power  of  apfMilutm^iit  in  favour  0/  hminitd 
liematnder  to  children  in  leftmU  ^  vppOttltawTii - 
SettlemaU  varied  cm  though  fomr  of  onpew 
rxereited — Pmportion  of  wif^$  ime«m»  fo  Op  a 
prialed  to  hu^Luml  ni,  l  r/.iV- — 20  21  TV 
»,  45 — 2'_'  it  T.j  Vici.  <•.  (>1,  ».  •>.- — Under  a  m-iZtiMps 
fu^ttlernent  a  fund,  the  (uofn^rty  of  tiu'  w.f«.  nf 
setd&d  ou  her  for  life  with  a  power  to  appxiot  hr 
will  to  the  husband  for  life  in  caae  he  oarvived  b^. 
and  in  default  of  appointaent  to  the  <AiMr«a  d 
the  marriage  abicdutely. 

Held,  that  on  the  wife's  divorce  without  .'x-r.:i»ii  j 
the  power  of  appointment,  the  court  bad  puwer 
order  that  the  income  of  the  settled  futid  uould  b' 
paid  to  the  husband  for  his  life  after  the  wik't 
death,  in  spite  of  the  fact  that  the  db{ldrOii*s  iuteiMti 
might  thereby  be  diminished,  the  ground  of  th« 
decision  being  that  the  husband  and  th«  chiidm 
ought  to  be  placed  in  the  same  Il)^itjJn,  ti.-  neari/ 
as  circumstances  would  i<ermit,  as  if  tiit;  (tuuUj  bit 
had  not  been  broken  up  by  the  wife,  and  that.  I  f. 
for  the  wife's  niisoooduct,  she  woidd  in  all  prah> 
alnlitv'  have  exercised  the  power  of  appotntmert  ri 
the  husband's  favour.— Hartopp  Hvsjeff. 
P.D.  iic  Ad.lK ;  6fi  L.  J.  P.  33;  80  L.  T.  .r.u. 

14.  VarkitkniiftdtamieiA—Alh»a»m/i^ 

— SdUemmtofmu'titird'—lMHmhnutrtMnm  imojm  ■/ 
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vri/e—Jtevenlnmrjf  lift  Mtferail  0/  wi/e—AUotoance 
to  child  of  mamrkig^—Omlimuamu  o/;  aWatfuiny 

Ad,  1657  (20  &  21  Vid.  r.  S5),  5?.  32,  4,V  Tn 
d0t0Tninhi^  the  setth  nient  to  b<u  madt}  out  of  the 
incouit'  of  a  person  who  ih  ordered  to  make  a  eettle- 
ment  under  Uie  Divorce  Act,  1857,  it  mu«t  be 
aMMirtaiiwd  what  the  pervoo  ordered  to  wttle 

wm  all  ohaian  cb  tiie 


In  ordering  a  settlement  to  be  made  under 
section  4o  of  the  Divorce  Act,  IHjT,  the  court  haa 
jorisdictujn  to  tj*ke  into  ac^count  any  property  to 
which  a  guilty  wife  is  entitled  in  reveraioD,  asid  it 
ia  proper  so  to  do,  havisg  r^;ard  to  tbo  principle 
<wt»blith<d  hf  Monk  r,  March,  1  P.  &  D.  440,  aod 
yecT  N«d,  10  P.  D.  1T9,  nofewillutenaing  tiM 
ri^nMon  of  Butt*  J.y  in  Harritm  v.  Arrdm,  IS 
1,  I)  IJO. 

Although,  in  pri iiciijli',  it  is  not  deorable  to  make 
a  child,  even  of  a  wife  who  haa  miaooDdncted  her- 
•■lf»  iDdepnident  of  hit  parait,  by  ordering  bis 
aOowiBo*  lor  mfaiteiiaiioe  aad  edno^on,  under 
Motion  49  of  IMToroe  Act,  1857,  to  continne 
after  he  hns  attained  his  majoiity,  yet,  uiuier 
special  circumstancea,  it  is  proji^r  thai  th«  pro- 
^-iaion  shoxildnot  be  made  to  ©a«e  n  tb-;  happening 
of  that  event.— Satast  v.  BxYAStXt  C'.A, ;  79  L.  T. 
607. 

' in/t's  petition — A  nncer  alkgiiuj  aduWry,  hut 
dminii.ii  710  reli'e/—Co-retpo}ide(U's  intervention — 20 
&  21  Vid.  c.  Sf>,  s.  28—29  4  30  Vict,  c  32.  •.  2.— To 
a  wife's  jpetition  for  diaaolution  of  iBMrtiige^  the 
husband  filed  an  answer  alleging  lua  wifs^a  aomtery, 
bat  claiming  no  relief. 

Held,  that  the  man  with  whom  adultery  was  said 
to  have  been  com  mitt  el  had  no  right  to  interreoe. 
— Hakhop  v.  EiAUiiOt,  PJ).  dk  Ad,J>, :  68  Lb  J.  P. 
M;  80L.T.m. 

16.  ITi  V^'.i  pititioii — Ansirer  a//f  yo,  /  1  •i/t-'s  dduttery 
vnth  third  j'urii/,  and  itu  claim  for  troitt-relief — Vo- 
TtspoTideiit — Intervention — Matriiiu>iiial  Oatuea  Act, 
mi  (20  &  21  Viet,  c,  85),  «.  28—M«arimonial  Comes 
Act,  1866  (29  Viet.  e.  32),  a.  2.— on  the  presenta- 
tion of  a  petition  for  diToroe,  a  respondent  merely 
fnts  in  an  answer  to  the  petition  asking  that  the 
petition  shall  be  diimiissed  aiiil  1.0  further  relief,  fhe 
mterrentiooi  of  a  third  part;|r,  wboee  name  baa  been 
mentioned  in  the  answer,  is  not  permissible.  He 
Mil  oliljr  iiitorvaM,  if  the  aaawer  daknaa  such 
Ivlhtr  rflliaf  vwdd  admit  of  tlia  aaawar  bahig 
treated  as  a  cross-petition. 

Uarrop  Harrop,  [1899]  P.  61,  approved. — 
Lowe  Lowe,  r.j.,  563;  [1899]  P.  204  ;  68 
I*  J.  P.  GO;  80L.  T.  575. 

17.  Wi/f's  pfiiHon — ^JTaAilcnaNW — Baei*  of  caleit- 

On  >Lii  ikjiplication  for  permanent  mainten- 
auc«  by  a  wife  who  bad  obtained  a  deoree  nisi  on 
the  ground  of  ber  husband's  cruelty  and  adultery, 
the  t^istrar,  treating  the  hnaband's  property  as 
nodnong  4  per  cent,  per  annum,  recommended 
ihrt  an  annoad  sum  should  be  aecured  to  the  wife 
CB  the  htisbsnd's  property,  anoh  sum  amounting  to 
one-third  of  th*"'  iiicoiiio  thiTeof  at  4  jjer  cent. 

The  court  varied  the  report  by  ordering  that  this 
Run  should  be  aeoored  on  a  third  only  of  the 
hnsband'a  moparty,  Mid  thai,  as  to  the  differenoe 
between  tfiia  aom  and  tha  anm  prodooed  by  such 
third  iuTsated  in  trust  securities,  the  wife  must  be 
content  with  the  husband's  personal  covenant. 

On  ^ppejil, 

Held,  that  this  order  was  right,  and  that  the 
appeal  must  therefore  be  dismissed.— fiSOBIBOVSE 
«.  hataaBXna,  GJL,  ;  79  L.  T.  366. 


18.  Wife*  tmU-Separation  dtrd  not 
flhiattv  t^BMmfmaMmkdeedr-CoiM»atA  afll|»« 
OM|/nid!ed  Mill.-— ne  ooort  granted  a  wife  a  dooM 

for  diseolation  of  thf  rmirriapi'  on  the  groond  of 
her  husband's  <  ruelty  and  adultery,  the  cruelty 
beiu^  bfiffiro  the  date  of  a  separation  deed,  not- 
withstanding a  covenant  in  the  deed  providing 
that  no  prooeedtngB  shonld  be  taken  in  respect  m 
such  misoondoot,  on  tbo  gsoond  that  the  deed  had 
not  been  pleaded. — DoWUHO  v.  DowLnra,  P.D.  A 
Ad. P..  'i:-!  ;  "^l^ns]  p.  228  ;  68  L.  J.  P.  8. 
Se<'  txhn  Bankruptcy,  10;  Juttioes,  4,  5. 

EASEMENT  :- 

Tmmtoay  agrtemeiit — Per^nnal  <r  rml  right — 
Kenumal  <(f  iramtoay. — Where  a  servitude,  aoch  as  a 
l%ilt  of  way  for  a  ttamway.  in  claimed  as  having 
been  granted  by  an  instrument  in  writiDgsabaoribed 
by  the  proprietor  of  the  land  burdened,  the  fact  that 
the  dominant  tenement  has  not  been  acquired  at 
the  date  of  the  instrument  cannot,  after  it  has 
been  actually  acquired,  prevent  the  servitude  from 
becoming  a  l^^al  aocesaorv  to  the  dominaot  iana- 
ment,  provided  the  servitude  was  lO  need  aa  to  giva 
reasonable  notice  of  the  burden  to  any  person  in 
whom  the  property  of  the  land  might  subsequently 
becomn    vontoil.       Ami    EiltLou^h    tlie  iMstruinent 

granting  the  privilege  was  in  terms  which  might 
aiipropnately  be  em^yed  in  the  constitution  of  a 
pmonal  oWigalinii  polj,  that  ia  not  oondaiiva 
against  the  eutwUtnlioB  of  a  proper  bnrden  npon 

tlip  \n.Tt(\,  if  it  bn  matter  of  reasonable  inference 
fioQi  the  terms  of  the  document,  or  the  circum- 
staiiee.^  of  thsMJciBe,  tbfit  the  oo  Latitat  ion  of  a  Mol 
aervitude  was  what  the  partiee  contemj^lated. 

An  agreement  between  the  proprietor  of  the 
eatata  of  W.,  the  feuars  of  part  of  that  eatata, 
and  a  railway  company,  provioed  lor  the  we  and 
coii3tTuctir»n  by  the  railway  company  of  a  tramway 
througb  the  lands  of  W.,  including  the  lauds  of  the 
feuars, 

Held  (Lord  Morris  disa«iting),  ravening  the 
decision  of  the  Covat  of  Seaaion,  (1897)  24  B.  1149, 
that  the  privilege  of  woriring  the  tramway  as  long 
as  it  oonnnoed  was  intendea  to  bind,  and  did  bind, 
all  aingolar  snooessors  of  the  feuars  in  their  landa. 
— NoRTu  BaiTiSH  Railway  Co.  v.  Pabk  Ya&d 
Co.,  H.  L.(8e.);  [1898]  A.  0.  643. 

See  also  Landlord  and  Tenanti  6  ;  Water,  1. 

ECCLESIASTICAL  LAW  :— 

1 .  Burial — Ditinterment  —  Faculty  —  JwritHdiiM 
of  Conaittory  Court— Burial  Act,  1857  (20  &  21  Vict. 
c.  81),  8.  25. — An  eocleeiaatical  court  has  no  power, 
in  grHnting  a  faciilty  to  diaicte:  h,  body  buried  in 
consecrated  ground,  to  dto  the  cemetery  company 
to  whom  the  ground  belongs  to  appear  before  it  for 
the  purpose  of  ""^^"g  an  oraer  agaiaat  aooh 
oematary  eompaoy  that  the  body  dioiild  be  dis- 
interred. 

A  faculty  was  granted  by  an  ecclesiastical  court 
to  open  a  certain  vault  in  oonseci  ite  l  jrrouud  aud 
to  open  the  lid  of  a  coffin  inten  ivl  the!rein.  In 
order  to  open  tha  lid  of  the  coii  ii  it  would  be 
nnoMisiy  to  laoioifB  another  eoffin  whioh  oontainad 
a  bod  J. 

Semhh,  that  a  licence  of  a  secretary  of  state, 
pursuant  to  section  25  of  the  Burial  Act,  lSo7,  was 
required  for  such  removal  in  addition  to  th" 
faculty.— ££0.  v.  Taisxbam,  Q.lt.D.,  639:  ri898l 
2aB.371:  80X..T.414. 

2.  Churchyard— Eiihir'jemoit  of  erisf/ng  chmth* 
yard — '*  Adimning  "  land — Mrrvtning  highway— 
Con»ecr<tti(ru  </'  Churchyardt  Art,  1867  (30  ft  St 
Viet,  c  133). — JL  plot  of  gEound  immediate^  oppo- 
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ait-e  to,  but  separrtf*:"'!  V'V  ii  ti^'hwiiv  from,  an 
existing  churchyard  was  proposed  to  be  added  to 
tJM  ohurohTard  under  the  Conaecratioii  of  Ohnroh- 
jacdi  A«t,  1867,  which  oontMM  proviatons  lor  the 
eoBWjwno  and  ooMecraltop  '*<rf  portioM  o<  groapd 
adjoining  and  added  to  existing  churchyards." 

Held,  that  it  wa*  "adjoining"  land  within  the 
meaning  of  the  Act.— Batkman  (BABONKBa)  AITD 
Fa&KKE's  Contbaqt,  Kk,  (Jh.D.  Kekeunch,  J,,  dl6 ; 
[1899]  1  Oh.  M9;  68 1«.  J.  Ch.  330;  SO     T.  409. 

3.  /•Axldiii.siiat!  t'uuimiaaioiirra  —  fUtbe  landi — 
Contract  /or  tah — Non-payment  of  pHrchvue-money — 
Specific  performance  —  Right  to  tut.  —  Eccletiaitieal 
LmdiMAti,  1842  (5  &  6  Vid.  c  108),  and  1658  (21 
ft  23  VieL  e,  57).— By  an  agreement  made  in  Jtuy, 
1873,  D.,  a  Ticar,  agreed  to  sell  to  trustees  of  settled 
estates,  with  the  consent  of  the  tenant  for  life  and 
also  of  the  EccloMastical  Commiaaioner#  and  the 
patron  of  tba  living,  certain  glebe  lands  for  the 
■am  of  £24,963.  The  Ecclesiastical  Commieriooere 
were  paitiei  to  aod  executed  the  contract.  The 
title  Was  accepted,  and  the  tenant  for  life  went  into 
posaessi::i[i.  Iiitcrcsr  on  t.li''  uii) .-aid  purchase-mouey 
(which  was  moro  tiian  an  investment  would  have 
produced)  was  paid  regularly  to  the  vicar  and  his 
aoiKieisors  in  omoe  until  1886,  wlun  tbe  Booleei- 
aetioal  OomnuHUuMn  broog'ht  an  aotion  <HainJng 
Bp«cific  performance  of  thp  contract,  or  damages, 
or.  in  the  altemativf,  the  enforcement  of  a  vendor's 
Hm  , 

Ueld,  that  the  Eodesiaatioal  (jommiasionnrs,  by 
virtue  of  their  atatatoty  powen,  were  bound  to  see 
th*t  the  pmchaw  'money  waa  paid  and  aeoond,  and 
that,  fherafore,  they  had  a  good  cau  ee  of  aetion.— 

EfCLE^iASTicAi,  Coir\rrssioxER3  <•.  PrxxEY,  C.A., 
\m  \  [liiaaj  i  Ch.  ;  us  L.  J.  Ch.  30;  79 
L.  T.  604. 

4,  Foanttfif — Jwritdidion — Re-pewing  of  portion  of 
new  parfth  churek  originally  appropriaied  to  tchool 
childrr^ii — Ahseiice  -/  fioiver  in  iJrdiuary  t<>  authorize 
the  crtatiun  uf  pew-rent» — Potition  nf  parishioners 
buh»i-rihing  to  church  rxpenSft — Churoh  Building  Act, 
1.S18  (58  Geo.  3,  c.  45),  ««.  75,  77.  84,  65— Church 
Jluilding  Act,  1822  (3  Oeo.  4,  e.  73).  ss.  36,  37— 
Churchwardent. — The  seats  in  a  new  parish  church 
were  in  1885  allotted  by  the  Ecclesiastical  Cooi- 
luissiuners  as  follows  :  two  pews  for  the  vicar  of  the 
parish  and  his  family ;  315  sittings  to  be  let  to  pew- 
renters  ;  222  sittings  as  free  seats,  and  seventy-two 
sittings  ae  eeati  lor  obildzaii,  in  the  eipactatioa  that 
the  population  of  ^«  patiah  would  in  tiia  maio  be 
com{K)sed  of  workiTig  men.  This  expectation  was 
not  realized,  and  lu  ISOS  the  vicar  and  church- 
wardens of  the  parish  applied  to  the  Ordinary  to 
authorize  bv  faculty  the  substitution  of  pews  for 
adults  in  the  place  of  the  seventy-two  sittings 
allotted  as  children'a  seats  as  above  mnntioaad,  and 
the  letting  of  llie  enbstltuled  pews  at  i>ow-reiit8  to 
be  expeudh  1  (n  cliurc^i  inij  r  ivements  un  l  •  spenses. 

Held,  tliiit  tiie  tifdiuary  had  no  jtuiMlicliou  to 
^'niut  a  faculty  appn^)nriating  to  utber  purposes 
teate  allotted  by  the  Ecclesiastical  Commissioners 
at  free  teats  or  authorizing  the  letting  of  any  seats 
to  paw-nntarap  bat  that  a  faculty  might  be  dsoeed 
in  nil  diaeration  for  the  sobstitation  of  pews  fbr 
adults  in  which  the  cliurchwaniens  might  seat 
parishioners  in  the  place  uf  the  seventy-two  sittings 
for  children  ;  the  allotment  of  such  sittingB  having 
been  made  by  the  Ecclesiastical  Comuusstoners 
without  statutory  authority. 

Semble,  the  churchwardens  of  a  church  built  under 
the  Church  Building  Acts  may.  in  seating  tbe 
parishioners  in  seats  in  the  church  not  appropriated 
to  pew-renters  or  allotted  as  free  seats  by  the 


Ec(_ ■i-si.iiHt.icftl  Coiuoiissintier.?,  give  a  prefer«-nw  t» 
applicants  who  voluntarily  siibscribe  to  a  fuai  for 
church  improvements  and  expenses. — V:'  \k  jFSt. 

Sayioub.  WBaTaAis^ox-Ssji  v.  Pabisbiosebs  of 
Sams.  HomiCAir  txttKnaoxo,  P,D.  *  J!«f.i>.; 
[1898]  P.  217. 

EDUCATION  :— 

1.  Kmploymeni  f>f  '■MM — Purpnt^t  of  — 
Dt>ineiticwork—Ekn-:>.v:;  T;' Art.  In?",  (19 
ft  W  Vid.  <  .  79j,  s.  47.— A  child  at?e4  thirteen,  Vho 
had  not  obtained  the  wrtiiicate  mentioael  in 
taction  d,  tab  aBotion  2,  of  the  Edocation  Act. 
1876,  and  wlio  did  not  ootaa  within  tbe  exmqilBoa 
in  section  9,  wfu;  ]ri>pt  at  home  by  her  father  aod 
employed  m  household  wodc,  whereby  tbe  child's 
mo-bMr  wtiH  enabled  to  (0  4mt  la  wnck  and  to  earn 
a  weekly  wage. 

Held,  that  the  father  had  BiOl  ea^loyed  his  child 
in  mas  Jaboor  lor  the  parpottt  of  gain  withia  the 
mtanuuf  of  ttolion  47  of  tiie  A/n.  and  waa  not 
liable  to  conviction  under  that  section. —M  s.thkk 
«.  Law&KNCB,  Q.B.D..  559;  ^1899]  1  B.  1000; 
68 L.  J.  Q. B. 714;  SOL.  T.  800. 

2.  Itr/iLsitJ  i  f  chUd  at  voluntary  tchoiJ — TtnUr  <,f 
child  at  tuch  tcinxil — Non-attendance — Breach  rf  Hv- 
lat"— Reasonable  excuse. — Under  the  bye-la wt  of  th« 
S.  School  Board,  tbe  parent  of  every  child  not  1ms 
ttan  five  or  more  than  thirteen  years  of  age  ahsfl 
cause  such  child  to  attend  school ,  unlets  thtia  ihtlt 
be  a  reasonable  excuse  for  non-att«ndanc«». 

The  child  of  the  appellant  wfis  t-  yea:-  ag^, 
and  bad  up  to  May,  1896,  attenda<l  at  St.  G.  School, 
which  was  a  voluntary  and  public  elementary  scImoI, 
but  had  then  been  refused  admittinn.  Tbe  Bdaai 
Hon  Department  bad  ouuAruied  flie  adkm  of  ttt 
man^f'r<;  in  rs^fnsing  adinis-sion.  .Since  then  the 
appellauL  hiid  aiid  still  declined  to  <wnd  the  child  to 
any  other  school  than  St.  G.  S  L  ju;.  He  had  bai 
notice  of  the  managers'  refusal,  was  inforiacd 
by  the  S.  School  Board  that  he  must  ^end  Im  ehiU 
to  anothtr  tohoolt  and  the  board  had  natntioBwd  t» 
him  oerlani  lehooli  withia  two  aailet  fiiat  weaM 
receive  the  child.  On  several  occasions  the  ap- 
pellant sent  the  child,  between  May  and  Septembsr. 
to  tbe  doors  of  St.  Q,  Sthool,  bat  it  waa  alwift 
refused  admiaiion. 

Held,  that  the  offarmg  did  not  aaiiamufa  aa 
attendMwe,  and  that  no  reasonable  excuse  for  the 
non-atttodaaca  had  been  proved.— J<wn  *.  Bmt* 
lAHD,  Q»BJ>, ;  80  L.  T.  630. 

3.  Trai  h^r's  remnneratii'ii — Suiv^rnnmiatioH  fuiU— 
Maita'iem'iit  by  hoard  —  ElerrwnUiry  Edumtion  Jf<, 
187(1  &  u"  Tr  ;,  .  76),  35.— A  school  board 
established  and  managed  a  superannuatioo  fund  fior 
the  payment  of  aUoiraaaai  to  their  officers  aPtl 
teaoMnuKn their iwtnuimtlion.  IhiafaBdm 
provided  \ff  atmaal  deduotioaa  from  Ilia  aalaiita  tl 
the  offi  •  and  teachers,  made  in  pursuaaaa  of  tt^ 
tracts  between  them  and  the  board. 

IL  Id,  affirming  the  judgment  of  a  Divlaoaal 
Court.  [1898]  1  Q.  B.  4,  that  the  offioM*  aB4 
teachers  could  not  recover  back  the  amount  of  (hi 
dednctiont  from  thair  ttlanat)  for  (1^  araa  if  it  wat 
vUra  inrt$  for  the  board  to  pav  iM  exptnaat  ef 
managing  the  fund  out  of  the  school  rates,  it  ws* 
no  part  of  the  ooutrat  t  between  the  board  aod  th' 
officers  and  teaohera  that  this  should  be  done,  a»i 
the  «w«tHfig  of  tiie  contract  was  therefore  not  mtm 
vwm*t  (2)  atnuaing  that  tiie  board  could  not 
undertake  the  mauMement  of  the  fond,  in  lbs 
absence  of  power  under  the  Blemflotarj  maettic 
Acts  to  do  so,  the  money  having  beon  appilie^i  to  tfc* 
purposes  for  which  it  was  subtcribed,  and  the  nb* 
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•orib«ra  having  bad  tha  right  to  [  !ii  ticipate  ia  tbe 
beasts  of  the  funJ,  there  had  beeu  uo  failure 
of  congideralion. — Puii.LiPs  v.  LONDON  SOBOOL 
BoAU)  i  CocsSftTOS  V.  Samk.  0^, ;  [1888]  2  Q.  B. 
447;  7911T.S0. 

SLECTION  LAW:— 

1.  Municipal  corporation — Nomination — Candidate 
— Bight  to  petition — Ditqualification  exitting  at  date  of 
wmi\vAion — Muniripdt  Corpuratr  i  s  Ad,  1882  (45 
&  46  Viet,  c.  *0),  «t.  TT,  88. — ^The  petitioner  and  the 
nq[>o&deiit  were  duly  nominated  as  oandidatiea  for 
ekction  to  the  office  of  coonoiUar  lor  m  tnrd  of  a 
mimioipal  borough.  The  petitioner  WM,  at  ^Sm  Uu» 
of  his  nomination,  interf-sted  in  a  cnritrart  vrxth  the 
corporation  of  the  borouf,^a.  At  thu  liaariDt,'  of 
objections  to  tiomin  ilicn  papers  the  reepi  ;idr;i; 
objected  to  the  petitioner's  nomination  on  the 
ground  that  his  interest  in  such  contract  disqaalified 
him  (imdflr  woti<m  13  (U  (c)  ot  th«  MouioipiJ  Cor- 
potMHliit  Aot,  1882)  lor  dcolloo.  The  ma^or 
allowed  the  objection,  and  the  respondent,  being 
the  only  other  candidate,  was  declared  to  be  elected 
is  ijti  an  TiTii  ijiitt  Htr  l  election.  On  a  petition  being 
presented  by  the  petitioner  agunst  the  return  of  the 
respondent,  it  was  admitted,  on  the  authority  of 
Prikhmrd  t.  ifoyiw.  qf  Bangor,  37  W.  R.  103. 
13  App.  ChM.  941,  ti»t  fhe  mayor  bad  no  jnrisdiotion 
to  entertain  thf  objection,  but  it  was  contended 
that  the  petitioner,  being  disqualified  at  the  date  of 
the  .nomination,  was  not  ^titled  aa  a  candidate 
(within  the  meaning  of  secttons  77  and  88  of  the 
Act)  to  proMPt  a  petition. 

mid,  that,  although  the  petitioner  was 
ditqoalified  for  nomination  as  well  aa  for  election, 
yet,  having  boon  nominated  in  proper  fonii.  Lo  was 
a  "  candidate  "  and  entitled  to  present  the  petition. 

.Vonki  V.  Jackaon,  1  C.  P.  D.  683.  25  W.  R.  Dig. 
110,  distinguished.— Habfobd  v.  Lyhskkt,  Q.BJ>. 
653:  [1899]  1  as.  862;  66  L.  J.  Q.  B.  A89 ;  80 
L.T.  417. 

%  itmniviBal  eleetitM—'IlU^  hiring  —  Relief— 
Praetire — Munidpal  Efeetion$  {Corrnpt  Practioet) 
A'i,  l'?S4,  5.  '-'0,  Whrr.-.  ,1,1  Mpplicatiou  for  relief 
from  an  illegal  hiring  la  made  under  section  20  of  the 
Municipal  Elections  Act,  1884,  by  sc7eral  candi- 
dates, a  joint  affidavit  of  the  facts  upon  which  the 
^JfBlt»m^lk  i*  \m»A  ooght  to  be  made  by  all  the 
tmplieMite^Ain»SKira»  Bs,  Q.iU).;  68  L.  J.  Q.  B. 

3.  PartiameiU—TUe>j'i  I  practiot—PenalHe* — Return 

nf  flection  exptmfs — "  VVan^mti,"  meuning  of — 
Corrupt  anil  Illegal  Fr(i<-tiirs  Prrvtf>ttmi  ,lr#,  1883 
(40  &  47    ;    :■.  r.  Gl),  mh-Kertu,ns  1,  b.—By 

section  33,  sub-soctiou  1,  of  the  Corrupt  and  Illegal 
Pncticee  Prevention  Act,  1883,  it  is  «motod  that, 
irithia  tiuxiy-fiT«  days  after  the  day  on  which  a 
«indidBt«  rstnmed  at  a  pariiamentuv  election  is 
declared  elected,  the  election  agent  "  shall  transmit 
*-o  the  returning  officer  a  true  return  "  respecting 
the  election  expenses.  By  sub-section  5  a  candi- 
date who  has  failed  to  comply  with  the  require- 
■BOlili  of  section  33  is  liable  to  a  pooalty  for  each 
day  on  which  ha  aits  or  votaa  in  tha  Ambuw  of 
43001111008. 

Thedefi  Kilaut  was  a  candidate  at  a  parliamentary 
election,  and  was  declared  elected  on  the  23rd  of 
July.  The  thirty-five  days  expired  on  the  27th  of 
August,  OA  which  day^  at  10  p.m.,  iha  dstoidant, 
who  mw  lih  «wn  deoiioa  agent,  posted  to  the 


nCaming  officer  a  return  of  bis  expenses.  The 
Wtnm  rpRched  the  returning  oflicer  in  the 
ordinary  cowv^f.  of  j>oat  on  the  21>th  of  August. 
"The  return  was  incorrect  in  that  it  omitted  one 


item  of  expenditure,  to  v.  hii  h  the  defendant  had 
not  received  an  authorised  excuse  under  section  34. 
The  defendant  sat  and  vott^  in  the  House  of 
Commons  on  the  28th  of  August  and  on  subsequent 
days. 

Held,  that  the  defendant,  by  posting  the  retonx 
on  the  27  th  of  Angnst,  bad  compbed  with  flia 
rtqinri  mi  ctH  of  section  33,  81  il^i  section  1,  as  to 
transmission  within  thirty-live  days,  and  that, 
idthoogh  the  return  was  incoixect,  it  was  none  tlia 
lew  a  ntom  wtthin  tba  amniiif  d  Mctioa  33.— 
lC40ininnnr  v.  Oxjuuc,  (Li..  19;  [1866]  2  Q.  B. 
261 ;  79  L.  T.  83. 

4.  BtgiMtniion — Parliantmt — Borough  votf —Claim 
-~Mi*£teription  of  ifualifjfiiig  property— Mistake— 
Amendment — Parliamentartf  MegidraUon  Act,  1678 
(41  &  42  Virt.  c.  26),  $.  28,  tuh-McHoM  2,  13.— Sub- 
*  1  tiou  13  of  section  28  of  the  Parliamentary 
Eegifltratioo  Act,  187S,  applies  only  to  the  descrip- 
tion of  the  legal  character  or  nature  of  the 
qoaMoatioa  (»^f  the  third  column  of  the  entiy  in 
a  list  or  daim) — not  to  the  description  of  tiw 

qjinlifyinp  propprty  {i.e.,  the  fourth  column). 

in  a  claim,   the  third  column   (nature  of  the 

S|ualiflcation)  was  "houses  in  succesHiou,"  and  the 
onrth  column  (description  of  the  qualifying 
properly;  ..-aa  "  202,  Qordon-road  and  31,  Monk- 
street."  The  daara  having  bean  objected  to,  it  was 
proved  that  the  daimant  had  in  fcot  ooeupiad  in 
immediate  8uccp<;3ioTi  rlnrinp  th.-  qiTFi^if^-ing  period, 
202,  Gordon-rottd  and  ^iiul  .il),  Moiik-street ;  and 
that  31,  Monk-street  (which  was  in  fact  occupied 
by  another  person)  had  beeu  inserted  in  the  claim 
by  mistake  instead  of  No.  33.  The  revising 
barrister  amended  the  daim  by  alteang  "31," 
Monk-street  to  "  33,"  Monk-etreet  in  the  fonrfli 

column. 

Held,  that  the  revwiag  barnat«r  had  power  to 
make  the  amendment,  as  he  did  not  thereby 
"change  the  doecription  of  the  qualification 
witiiin  the  meaning  of  thoee  wocde  hk  sub-section 
13  of  section  28.— KiTCnBN  v.  Johwson.  Q.B.D,t 
110:  [1899]  1  Q.  B.  95;  68  L.  J.  Q.  B.  11 ;  TO 
L.  T.  422. 

6.  Btgiitraltioi^  —  i\ir2tain«ii<  —  Bnrougk  wU  — 
Duplieate  mirv — IfoHee  of  •detHon—  A  pp'ol— -Parlia- 
mentary and  Municipal  Rrijiftratiori  A--t.  1878  (41  & 
42  Virt.  c.  26).  ».  2S,  »nh-!stction  l-i—Iie  iistratioH  Act, 
1843  {r,  <k  1  I'irt.  .-.  18),  s.  42. — Section  28,  sub- 
seotiuu  14,  of  the  Parliamentary  and  Municipal 
Registration  Aot,  1676,  enacts  that,  "  Where  U» 
name  of  any  peifOB  ^ppeeie  to  be  enteced  nore- 
than  once  as  a  paiUamentary  voter  on  tiie  liiti  of 
voters  .  .  .  any  such  person  may,  by  notice  in 
vrriting  delivered  to  tha  revising  barrister  at  the 
opening  of  his  first  revision  oouTt,  eeleol  the  entay 
to  be  retained  for  voting,   .  ,  .** 

Held,  fhat  ihii  power  of  eeleetkutt  did  not  eodefc 
where  one  of  two  entries  was  an  entiy  mpeeiing 
in  the  ov^nem'  list  of  voters,  and  flie  olher  wee 
only  R'A  '  li'r)-  ajipearing  in  the  list  of  claims — even 
although  the  claim  wm,  in  the  course  of  revision, 
allowed — because  the  duplicate  entries  must  exist 
in  the  lirt  of  voters  at  the  time  when  the  notice  of 
eehclion  is  required  to  be  given— vis.,  at  tiie  open^ 
invof  the  first  revision  court. 

Held,  also,  that  no  appeal  lies  from  a  decision  of 
a  revising  barrister  as  to  the  validity  or  invalidity 
of  a  notice  of  »el«otion  of  entry  given  by  a  voter. 

Reg.  v.  Thr  fkvising  Barritter  of  Liverjiool,  43 
W.  B.  220,  ri88£]  1  Q.  B.  155,  followed— JoNKS 
V.  MUKJtO.  Q^.D.,  109;  [1899]  1  Q.  B.  10.6;  68 
L.  J.  Q.  B.  28 ;  79  L.  T.  500. 

6.  BegiHmtion—Farliamettt — NUioe  of  rAJtction — 
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Omiuion  in  body  of  notice  of  jihre  of  ahclt  of  j>&r»on 
obf^cttd  to — yaiidittf  —  PurlUimentary  Regittrution 
A'f,  (48  &  -19  Vict.  c.  15),  t.  \%—8taUtU  Law 

/kvisioH  Ad,  mm  (61  &  62  Vict.  c.  22)— F.orat 
OomnmeiU  Act,  1888  (51  A  52  Vict.  c.  41).  «.  7fi, 
tub-section  7— ^MKtaMun  Order,  1895,  ScMuk 
Fmn  5  («).— llotwi0i«teiidiii|r  the  npeal  of  Motion 
18  of  the  Parliamentary  Heg:ifltrstion  Act.  1S83,  aa 
immaterial  deviation — aven  thouj?h  iiitentional — 
from  taiy  form  pra^cnbwl  m  tin'  Kogistrfition 
Order,  1895,  wfll  not  of  itaelf  invalidate  a  claim  or 
notioe  of  objeotaon;  bat  if  a  obim  or  notice  of 
obnotion  faOs  m  Hnr  mbitMtbl 
inioniiitioii nqiniM  tebegiTttitotlM|Mnooiflio 
■  ii  to  receiv*?  it,  then  it  ia  invalid. 

A  notice  of  objection  sont  by  post  to  a  person 
whose  name  was  entered  on  the  register  of  owner- 
ship eleoton  omitted  to  give  (aa  preeoribed  in  Form 
5  {a),  Sohedole  I.,  of  the  Bagistration  Order,  1895), 
in  toe  body  of  the  notice  iteelf ,  the  place  of  abode, 
aa  deeoribed  in  tiie  raster,  of  the  person  objected 
tf>  Lilt  on  the  back  of  the  notice  of  objeclioa  there 
was  written,  for  postal  purposes,  the  u&me  of  the 
person  objected  to  ana  hu  pliwie  of  abode  aa 
diionbed  m  the  zvgistor.  Hie  *— *^  to  givt  in 
fho  bodjr  of  tiie  notioo  the  place  of  iImmIo  of  fb» 
party  objected  to  was  intention  a1. 

Held  (reversing  the  revising  li&rrLsttr;  that  the 
t  utict'  (  f  objection  was  not  invtilid  on  account  of 
such  omission.— LlNFoaxB  v.  BxrihEM,  Q.B.D.^  Ul ; 
[laM]  1  a  B.  116;  68  L.  J.  a  B.  S;  79L.  T.  408. 

7.  R(f}iAtr<:(!oii — PiirUammt — Xotice  of  ohjeetioH — 
Place  of  ubiAle  tf  objector — Mittake — AmimdrMWl — 
rnrliammtary  ami  Mwiiciiyal  lU'ii  •(ration  Act,  1878 
(41  &  42  Vict.  c.  26),  a,2&,tub'$eaion'2~M»/i*^ioti 
Order.  1695,  ScheduU  tU^  Am  1.— In  signing  a 
notioe ol oUoolioii  toftUimlMing  retained  on  the 
oooupier^  lut  of  roters  In  »  boroagb,  the  objector, 
instead  of  stating  his  place  of  abode,  as  re  juirt^d  by 
the  Regifitratiuii  Order,  IHlio,  gave  the  ^dresa  ot  a 
shop  within  the  borough,  which  was  his  qoalij^ring 
proper^.  His  place  of  abode  was  outside  the 
MMagtt,  and  he  thought  he  onsht  to  give  his 
•db«M  tiitiiin  the  borough  ana  not  an  address 
outside  it.  No  one  was  in  any  way  affected  by  tiie 
mistake. 

Held,  that  the  revising  barrister  had  power  to 
amend  the  mistake. 

Judgment  of  the  QaMn'a  Bflnoh  DivilioB  (afii«, 
p.  l.'»)  affirmed.— Prmoott  v.  Ln^  C^A^  680; 

[1899]  2  Q.  B.  273. 

ELECTRIC  LIGHT:— 

Jnapector — Feet  and  rtaetinable  exprntet — Electric 
Ligktittg  Prier$  Cvf^fimatkm  {No.  15)  Ad,  1890  (53 
ft  34  Viet.  c.  eeiBBexkeX  $,  14. — Section  47  of  the 
Electric  Lighting  Orders  Confirmation  (Xu.  15) 
Act,  IS'H),  provide  that  all  fees  and  reaaouable 
expenses  of  an  inspector  shall,  in  the  absence  of 
any  agreement,  be  Mid  by  tiut  uudertakera.  There 
is  a  proviso  by  ^nklb.  eiMh  fees  and  ea^enies  are 
chargeable  to  the  consumer  in  the  event  of  any 
default  or  negligence  being  shown  against  htm. 

Held,  tiiiit  tile  "  fe<5.s  ;iud   rPA-ionable  eipfiists  " 

refttred  to  in  the  iirst  part  ot  the  section  are  limited 
to  such  fees  and  ejqaeMee  as  would  be  chargeable 
against  the  consumer  under  the  pronriso,  and  that, 
eoflordin^,  tiae  talary  of  ine  iupeotor,  the 

•xpensee  of  an  electrical  laborat'jn-,  the  wajjea  ;  f 
HHsiitauts,  and  the  cost  of  the  iujtlfumeiiLa,  iurui- 
ture,  an  1  tit  tings  ol  the  laboratory  are  not  charge- 
able against  the  undertakers. — Crawvou)  v.  City 
m  LonxKnr  BuHrnao  LtoBinro  Oo.,  ^AA,  46. 

B8T0PPEL 

Kes  judicata  —  Probatt  —  Practice  —  Heir-at-law 


party  as  one  of  nad-of-kin  only — Decition  utaUUUa,^ 
will — Action  of  fjtrtment  bi/  Jteir-at-Uiic  aiif^'^-f 
intettaey— Court  of  P)-ul.,f>  Sd.  1'>:>T  ('jO  i 
<;  77),  St.  61,  62,  63. — In  an  actioa  for  estahtiahtug 
a  will  in  the  Probate  DiTision  to  'wldUi  the  hsir-st- 
l*w<rf  thedeoaMediesper^M  cam  of  tte  Mit« 
of.Un,  it  ii  not  iiroawiy  abo  to  eito  Vm  i>  !!» 
charactpr  of  beir-at-law  in  order  that  he  ihoald  V 
bouud  as  to  the  real  estate  of  the  deceased  bj  th? 
decision  of  the  court. 

Held,  therefore,  that  an  heir-at-law  who  had 
been  a  party  to  a  probate  suit  m  one  of  the  nSKfe- 
ai-Mn  tnXft  wm  bound  by  the  decision  d  the  eo«t 
OifeebliiUDgtiMwiU,  and  was  estopped  from  sft»> 
wards  bringing  an  Ei€ti(.)n  of  pjet-tm^'n;  f-inuiBd 
upon  the  alleged  uueatacy  of  the  deceased.— 
BSABD8I.KT  V.  BEARD:jI.ST,  <^.ff.A,  S84;  [MlQl 
a  B.  746  :  80  L.  T.  41. 

See  also  Oompujr  18;  iMidlofd  nd  HmmI; 
90;  Tgont. 

EXECUTOR:— 

1.  Action  for  Uniaior's  fniBrf}>r' s'ntatiom—kctn:) 
personalis moritur cum  fHirsona.  -An  rtctu  u  c-hjoi 
unliquidated  dMnagee  arising  from  the  misrepresoi- 
teiiOBS  of  a  testator  will  not  lie  against  his  psnontl 
mpmwUttfOit  bttfeoofarif  thatirtuoh  it  ietMiht 
to  leeover  from  Ids  ertne  obb  Im  shown  to  to  tifl 
the  propertj'  of  the  |Jaintiff.— Drxc.of ,  Re.  TiKir 
V.  SwKSnxo,  Ch.D.  Bomer,  J.,  379 ;  [It^j  I  CL 
887  ;  68 Ii.  J. Oh.  168;  80L.T.S8t. 

2.  Reiainer — Folloiriny  (utet»  —  Heta  ii^tr  f  ir  debt  tf 
deceased  ivitfiout  notice  of  debt  of  hiijhrr  dofm.— 
An  exei  ut^jr  -.vho  pays  <jredi;ors  withoat  notic*  ^f 
the  existence  of  a  ctieditor  of  higher  degree  ia  aot 
liable  to  MQOunt  at  the  instance  of  that  creditor  f«r 
the  ram  ao  paid.  Retainer  of  the  amooafc  of  a 
debt  oat  of  ft  deeeaaed  penon**  eetote  by  the  esMMliir 
is  payment  at  law,  and  he  is  therefore  not  liable  to 
refund  if  an  enioroeable  debt  oi  higb«r  degrea,  at 
which  he  had  HO  notioa*  dwald  aftotwaide  appw 
to  be  due. 

Blake  r.  OaU,  84  W.  R.  32  Gb.  D.  571. 4i»- 
tinguished.— Flupykr.  Ke,  WnroFixu)  v.  BuKon. 

Ch.D.  Romer,  J.,  5;  [1998]  2  Ch.  562  ;  79  L.  T. 

29 

Hoa  also  Administration,  4,  7 ;  AaaignaMat>  4 ; 

PACTOR:— 

Pledge — Documenit  of  (Ms— Jbream  mrednai- 
OoH/liti  of  lawt—Qoode  m  Seothmi  M^dort  A<U, 
1889,  1890  (52  ft  53  Vict.  c.  45,  m.  3,  9 ;  53  &  M 
Vift.  c.  40,  «.  1), — Where  goods  are  lodged  in  w«e- 
houH.L'ti  iu  Svollnud  u  pltNjgee  of  the  t^u  jd.s  iiiiart.  !■> 

make  etieotiTe  all  real  nghts  which  dsioeod  on  ths 
ooostruotiTe  delireiy  of  the  goods,  ^ve  mtlkni 
thepledsa  to  the  wawhouae  kaepw. 
flMVaetonAot,  1886,  e«tenftd  to  flBBtlaai%r 

the  Factors  (Scotland^  Act,  enarts  —  =>?irti-n  ' 

"  A  pledgts  of  thy  douuLUHutj!  of  title  to  gi>jii  si-J 

be  deemed  tci  be  »  ijlwlK'^  <-''  ^-be  goods";  »ta 
BBOtion  1  :  "For  the  purposes  of  this  Act"  (nb- 
aaotion  5)  "  the  oapresaon  '  pledge '  AaU  iwdi 
any  oontnci,  pladi^i^  or  dmng*  lianor  sseoii^ 
oo,  goods,  whether  fai  oonSdstalioQ  of  an  origiiisl 
advance  or  of  any  further  or  continuing  aJtsSW 
or  OI  any  pecuniary  liability."  Section  9  pro«iih<» 
that  the  effect  of  delivery  or  transfer  of  the  doti- 
mauts  of  title  of  the  goods  under  any  pledga,  ii.^ 
by  apersoDwliei  heTing  booa^t  the  goods,  ofctsia* 
with  the  consent  of  Uie  seder,  poseeesion  of  Ito 
goods  or  dooomeote  of  titie,  shall  heTe  the 
pfTc'ut  Hft  it  the  person  making  the  delivary  or  tranif^ 
were  a  meroantik  agent  in  possession  oi  the  gKM* 
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or  doodiiMnts  of  title  witli  the  ooiMnt  of  tiie 

WOT*  stored  1>7G.,  a  domidled  Bngliah- 

man,  in  a  bonded  warehoxise in  Glasgow,  trausferred 
iuto  the  name  of  G.  m  owner  ;  abd  the  wardboiue- 
keeper  isiiued  to  G.  deUvery  orders  (howing  that 
the  goods  were  held  to  G.'s  ordnr  "or  aarigiw  by 
indorsement  hereon."  Q.  obtaicMd  •  losn  from  L, 
an  EogUah  merchant,  and  delivered  to  him  in 
England  a  letttT  of  hypothecation  bwiring  that  bo 
(Jvpusit-  il  It  [iHrl  of  the  goods  wit!i  him  in  sGcixrity, 
with  power  of  stile,  and  G.  indorsed  and  b&uded  to 
I.  the  delivery  wanrant«.  I.  did  not  intimate  or 
give  notice  of  the  n|^t  he  had  eoqniied  to  the 
wwhotMe-keeper.  B.  end  B. ,  deinnng  ai  pmonal 
crfditors  of  G.,  arrested  the  goods  in  the  hands  of 
tho  warehouso- keeper  in  ordor  to  found  jurisdiction 
Hg^iost  G.  in  Scotland  ;  and  then  raised  an  action 
iMCainst  him  in  the  Soottisb  court,  upon  dependence 
of  wliidi  they  again  arrested  the  goods,  claiming 
"Umiigh  tlieeRcitBMnfe  e  ^ceferaUe  light  thereto. 

Held,  affirming  the  dednon  of  fbe  majority  of  the 
wtolf  Scottish  judges,  '1^97'  21  Jl.  TOS,  TliJil  rhe 
Ciiso  was  govprned  by  the  law  of  Hcotland,  and  that 
th**  right  of  this  pledgee,  I.,  in  the  goods  was 

d«rfeated  by  the  atreitmeut  exeontad  by  &.  and  B.. 
I*  not  Hftvuc  hitinntad  Us  pledge  to  Che  weiehoiwe- 
keepepa 

Held,  also,  that  sectioD  3  of  the  Faotori  Act,  1889, 
was  merely  intended  to  dofloe  the  full  i  ;T  t  f 
the  pledge  of  the  do<  uments  of  title  made  by  a 
uicrcaQtile  agent,  and  that  it  had  no  application 
to  the  case  of  the  pledge  of  the  dooumente  ot  title 
by  one  in  the  poeiioo  of  G.,  who  wee  not  n  meioan- 
tile  agent  within  tho  meaniog  of  the  Act ;  nor  was 
Q.  a  pledgor  within  section  9  of  iLu  s«me  Act. — 
iROLis  V.  BoBEKieoir,  ff,L,  (Se.)t  [1898]  A.0* 
t>lti ;  79  L,  T.  224. 

See  abo  Sole  of  Goodi,  1. 

FACTORY  :— 

Fencing  machinery— Breach  of  aUitutory  duty — 
£ti«biliti/ — Common  employment — Factory  and  Work- 
top Act,  1678  (41  9s,  42  VicU  c.  16).  m.  u,  82,  87.— 
'Wnere  the  proprietor  of  a  factory  fails  to  perform 
the  dafy  imposed  upon  him  by  section  0  uf  tho 
Factory  and  Workshop  Act,  i»7H,  to  feuci'  and 
maintain  the  fencing  of  dangerous  macSuDery,  au 
siction  to  recover  damage*  wUl  lie  ofe  the  suit  of  a 
pemm  iojnred  tnereby,  notwithatandlnK  tbnt  the 
Act  has  imposed  a  penellj  for  the  bteeclt  of  the 
statutory  duty. 

The  defence  of  common  employment  is  no  answer 
to  such  an  action. — Gkov£s  t\  LoKS  WuuiOKSfB, 
CA,,  87 :  [1896]  2  a  B.  408  ;  79  Lb  T.  88«. 

FINAirCB  ACTS.— See  bland  Bevenue,  9, 18* 

FISHERY:— 

Jf'ithertea  Cvmmittte—tur chase  of  vtsael  for  use  of 
Jltheiy  officer — Expenditurt — Poii'er  to  impt>ae  rtJitric- 
tionn  awl  amditiotu — Sea  Fisheries  JBrntdation  Art, 
1888  (61  &  62  Vid.  c.  54),  «.  6.— Where  a  sea 
fisheries  district  has  been  created  by  an  order  of 
the  Board  ot  Trade  under  the  Bea  Fisheries  Kegiila- 
tion  Act,  1888,  and  a  joint  oommittee  has  been 
ocHUtituted  uonaisdoi^  of  the  repreemtatiTee  of 
levenJ  county  coiuMnle  end  borough  counotk  ae 
well  as  other  bodies,  any  one  of  the  paying  couucilH 
la  uot  exempt  from  cjutributiog  to  the  eipeust^s 
incurred  b^'  the  comijaittee  in  the  purchase  of  a 
Teasel  for  tbn  use  ot  their  fishery  officer  unless  the 
restrictions  and  conditions  as  to  eKpauUlutOMiferTed 
to  in  eeotion  <i  of  the  Mid  Aot  ere  nede^  if  not  at 
tfaetfatti  of  the  oiteinel  eonatitution  of  tiie«ni- 
mitteek  at  laeet  befim  any  •ppoSntnunt  fey  tte 


oonuttHitae  of  its  fishery  officer;  and  such  restiic- 
ticHis  and  oonditions  cannot  be  inqposad  by  ona 
only  of  the  contributing  bodies,  bnt  most  be  agreed 

to  by  all.  -Reh.  1'.  YoBKSHiRK  (North  Bidiwo) 
CotTNTY  CotJ-NCiL.  (J^.B.D.,  205;  £1899]  1  Q.  B. 
2U1  ;  68  L.  J.  Q.  B.  93  ;  79  L.  T.  981. 
See  also  Justices,  10, 

FOREIGN  ENLISTMENT  ACT:— 

1.  Contract  by  Englith  omiera  to  tell  ships  to 
AmtrioM  Qovenmtat—Co^md  to  h$  void  if  Unittd 
Stata  Ifmme  Mff*9«r«ii<f— Onftredt  of  war—AdkM 
tor-'iii  T  '!iiH>^it — FtiTfi'in  ICnliatment  Act,  1870  (?53 
&  3-4  r/.  r  . .  !K)),  s.  8  (4].— By  8«otion  S  (4)  of  the 
Foreign  Enlistment  Act,  1870,  it  is  au  offence  for 
anyone  to  despatch,  or  cause  or  allow  to  be 
despatched,  any  ship  with  intent  or  knowladgeb 
or  having  teeaonable  cause  to  believe,  that  theaaine 
shall  or  wfll  be  employed  in  the  military  or  n»f«l 
serrice  of  any  focaigu  atato  afe  warwithany  friendly 
state. 

The  defendants  on  the  21st  of  April,  1898,  oon- 
tiMted  to  sell  to  the  plaintiffi,  the  United  Statee 
Goverameot,  prior  to  the  oommenoement  of  hoe- 

tilities  between  that  country  and  Spain,  two  Bteam> 
sliipfi,  "  to  be  delivered  as  soon  ui  possible." 

The  plaintiifA  paid  a  deposit,  which  wa^  subject 
to  the  following  clause  of  the  contract :  "If  from 
blockade,  or  any  other  oaiue  arising  fro'u  the 
United  StetsB  becoming  beUigatents  and  prevontiug 
delivery  of  either  of  tlw  said  eteamen,  this  oontiaot 
is  to  be  null  and  void,  but  tho  vendor  ia  to  rotaiit 
the  deposit  as  and  for  liquidated  damwgos," 

It  was  iiiiposiiible  for  the  dofeudauts  to  have 
despatched  the  ships  before  the  day  (2iird  of  April) 
when  the  United  States  commenced  hostilities  with 
Sjpain ;  but  the  proohimatiou  of  neatndity  by  the 
witidi  Government  was  not  publisbed  until  the 
26th  of  April.    In  an  action  to  recover  the  deposit, 

Held,  that  the  defendants'  contention  that  theiy 
were  "prevented"  from  making  delivery  by  reason 
of  the  aDove<cited  Sf  ction  of  the  Act  of  1870,  was  a 
a  good  defenoe  to  the  action.— Uhitbd  Bvatbs  of 
Amsbica  v.  Pet,ly,  Q.n.I).,  332. 

2.  False  reprtitntation — IH'jht  "f  oi-tiim — I'lrson 
induced  by  misrtpretentati*jn  '■ouiirtil  rrime — 
Fanign  EiUiUmmt  AO,  1870  (33  &  34  i'id.  c.  80), 
$.  11.— Where  a  pereon  is  indnoed  by  the  fraadvlent 
misrepresentation  of  another  to  do  an  act  which,  in 
COQsaqueuce  of  such  misrepresentation,  h«  believes 
to  be  neither  illegal  or  immoral,  but  which  is  in 
fact  a  criminal  offence,  he  has  a  right  of  action 
against  the  person  so  indtuiog  him  for  damage! 
Boatained  by  him  in  oooseqneiioe  of  his  having 
done  such  act.— BvEEOwa  v.  Bhodw.  Q.B,D.: 
[1899]  1  a  B.  816;  68  L.  J.  Q.  B.  o46;  80 
L.  T.  591. 

FRAUDS.  STATUTE  of  :— 

1.  Ayra  jnent  for  a  /rufcSx  ifirintcy  of  iiicmorau- 
dum — TtJite  of  comtn' lueinent  uf  term  not  stated — 
Statute  of  Frauds  (29  Oar.  2,  c.  3),  «.  4.— In  order 
to  satisfy  the  requirements  of  leotion  4  of  the 
Statute  of  Frauds,  the  written  memorandoni  of  a 
contract  for  the  grant  of  a  lease  must,  either 
expressly  or  by  reasonable  inference,  state  the  time 
at  which  the  term  is  to  comiueuoe.— HmcPHBBY  V* 
Co.WBRAKK,  C.A.  ;  SO  T..  T. 

2.  Contract — Ea/vr  •ahilitij  hy  aKtiou  —  (.''jiitraU  nul 
to  be  })rr/uriiied  withiu  tht  s/jaci  uf  unt  yoir—l^east  of 
rhattei  for  three  years. — The  owner  of  a  chattel 
agreed  to  let  it  out  on  bin  for  tiie  term  of  thiee 
yean  at  n  qiHUtteEly  rant. 

Held,  that  the  eoaiUacBtiottfw  the  hfaet's  piiomise 
ma  not  oapaUo  trf  faeing  pmtlamiiA  mHahi  the 
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sp&ce  01  uue  year,  and  tb&t  therefore  the  contract 
was  within  section  4  of  tbo  Statute  of  Fcandl. — 

MiLSOM  f.  SiAi-FOiin.  C.A.;  SO  L.  T.  590. 

3.  Fart ptr/oriiiaiic<i — Lan-Uor'land  tenant — Verbal 
agreement  fur  lease  with  exiitimi  (inu!il--Pu;/iii^tit  of 
increased  rent. — Payment  by  the  tenant  and  acoept- 
ance  by  the  landlord  of  an  increaMd  rent  in  respect 
of  pKonisffi  hitherto  held  and  oooapiad  by  the 
tensDt  aa  h,  yearly  tenant,  may  be  aoti  nnequivo- 
<  illy  and  in  their  imturo  refomble  to  an  allegrd  now 
agreement  for  a  leaac  for  tweuty-oae  yeare,  and 
therefore  such  a  part  perfurmanoe  ae  takM  the  vuee 
oat  of  the  Statute  of  Frauds  and  allows  parol 
evidttim  to  be  ^pven  of  the  alleged  agreement. 

Nrtnn  V.  Fabian,  L.  B.  1  Ob.  App.  3&>  14  W.  B. 
CU.  Dig.  119,  explained  and  followed.— MiLLn  & 
AUJWORTil  V.  SnARP.  Ch.D.  Jiyme,  J.,  268;  [1899] 
1  Ch.  622  ;  68  L.  J.  Ch.  322 ;  80  L.  T.  77. 

See  also  County  Ck>urt,  7 ;  Bale  of  Foods,  S ; 
Vendor  mvi  Porchaaer,  3. 

PBIENDLY  SOCIETY  :— 

1.  Moitq/t  i>ayableon  <katU  of  member — Sominn-  j 
Hon  of  p<r«mtoremve — Ilt  t>ocativ»  of  nomination —  ! 
Moneys  jiayaVe  eveetdimi  £100— JViVh<//i/  .^<>citties 
jrc,  isio  (38  &  :]<)  r;rt.  r.         l.j.  i>'i,-,.-ri;..n  ;!.— 
AmeuiUerof  a  friendly  society  can,  under  acctiun  t.), 
■ab-sectiou  3,  of  the  Frieudly  Societies  Act,  1875, 
oomiuate  a  person  to  receive  »  sum  not  exceeding  I 
£100  payable  by  the  socifty  ou  bis  death,  even 
though  the  total  sum  payable  by  the  sooioty  on  hi) 
death  exceed;;  £100.    Such  a  nomination  oui  only 
be  mvoked  iii  th*  :iiauni'r  presnribed  in  the  section, 
and  cannot  be  revoked  by  will.— BKiKKTT  ».  SlAXSB, 
C.A.,  S2;  [1899]  1  a  B.  45;  68  L.  J.  Q.  B.43; 
79  L.  T.  324. 

2.  Poliaj — Assignment htf ihed —  Wdidtdj — Nomina- 
fiojj — Death  of  nomiii'r  ihirin<i  li/'rtiinr'  <f  nominator 
— Claim  by  exKutor — Fri'mUg  tSocieties  Act,  1876 
(38  &  39  Vict.  c.  60),  a.  1),  mb-section  3.— G.  effected 
a  policy  ou  \iet  life  fov  £100  witli  the  defendant 
friendly  sot  iety.  sod  aligned  all  her  iotorMfc  midor 
tlie  saui  1  >  dnd  to  one  J.  C,  who  paid  the 
premiums  to  tin*  society  as  they  became  due.  The 
society  nifusnd  to  treat  the  aSHigument  as  valid, 
and  Q.  th«ceapou  duly  filled  up  a  nomination  form 
•nd  nomlitttad  the  Miiie  J.  C.  as  the  penon  to 
receive!  the  policy-moneys  at  her  death, 

J,  C.  predifueasetl  Gr.,  and  the  premioms  were, 
during  the  life  of  G.,  paid  by  C.  aa  the  executor  of 
J.  C,  under  the  belief  that  the  policy-moneyct 
would  become  payable  under  the  deea  to  the  estate 
of  tlie  deceased.  In  an  actkm  by  C.  to  recover  the 
policy-moneys  upon  death. 

Held,  that,  altiiough  a  policy  granted  tmder  the 
Friendly  Societies  Acts  was  not  assignable  by  deed, 
and  therefore  that  C.  could  not  recover  an  assignee, 
yet  that  he  was  entitled  to  the  poli«y-moneys  as 
the  executor  of  the  pocion  who  had  been  duly 
nominated  by  the  aarared,  nnoe  a  nonioation 
under  section  15,  snh-ieotion  8,  of  the  Friendly 
S  ;  li^s  Act,  1875,  if  unrevoked,  created  a  vestr  1 
interest  in  the  nominee.— Caddick  v.  HuuitON, 
QM.,  668  ;  68  L.  J.  a  B.  281 ;  80  L.  T.  027. 

GAMING:— 

1.  Betting — {.'riminai  iaw—lSweepst'.tkr  '  <•:>  n  i,<,r.''- 
race— Betting  Art,  1853  (16  &  17  Vict.  e.  119),  «s. 
1,  3.— The  defendaofe  received  labaoiwtiMis  from  a 
number  of  persona  on  the  nnderetaiianig>  that  the 

money  so  rec«ived,  aft^r  payment  of  the  actual 
expeuse.s  of  management,  wiw  to  bf  dintributcd  in 
Oertain  shares  or  prizes  of  dillVrent  iiuioiints  among 

aneh  of  the  auhaoribers  as  should  draw  (at  a  drawing 
in  whidb  all  «ha  mlMoribara  wve  to  take  part)  a 


ticket  bearing  a  number  oomapuudiBg^  wifli  tte 

uiunbor  attached  to  the  nume  of  a  horge  in  a  liit  of 
horses  entered  for  a  race  called  '*  The  Derby  Saret^ 
stakes,"  the  drawer  of  the  winning  bona  leoeifiDg 
the  laqteat  abara  or  priae. 

HeiC  that  the  dawkdant  ooold  not  be  convicted 
of  an  olTence  under  aootion  1  or  iaotioo.  S  of  tbe 
Betting  Act,  i8o3. 

Scmble,  that  the  transaction  was  an  illegal  lottery. 
—Bio.  v.  Hobbs,  C.CR,,  79 ;  |;i898]  2  Q.  B.  «HT  ; 
79L.T,  160. 

2.  Betting— Horse-racing— Chnjue  giren  i-.  )-»•*■ 
nieN<  of  beU—BitUUr  for  mine  with  mAirr-lil'gil 
eon$idertaie»-^  Anm,  e.  14,  ».  1— <3  &  7  WiU  4.  r.. 
4T,  ^.  1.— A  cheque  was  drawa  by  the  defendant ia 
payment  of  bets  lost  by  him  to  the  pay*e  npoa 
horse-races,  and  was  indorsed  for  value  by 
payee  to  the  plaintifT,  who  had  notice  of  tht  v  ju- 
aideration  for  which  it  was  drawn. 

£^eld,  that  the  cheque  must  be  deemed  to  hsre 
been  drawn  upon  an  illegal  consideration,  and  that 
the  plaintiEF,  who  had  notice  thereof,  could  Mt 
recover  upon  it.— WoOLF  v.  Hamiliox,  (7.1.,  70; 
[1666]  2  4  B.  667 ;  79  L.  T.  49. 

3.  Ihffing —  "  Place"  ti*e<t  fur  betting  —  Betiim 
Houses  Act,  1853(16  &  17  Virt.  c.  119).  s.  1.— On» 
certain  part  of  the  gromid  upon  which  a  race  mm- 
iogwaa  bsiog  held  a  bookmaker  erected  a  stru  jtarv 
oondflting  of  four  legs  or  supports  made  of  buail»>:) 
fastened  together.    On  the  top  there  waa  a  hoaid 
on  which  from  time  to  time  the  bookmaker  wreto 
the  odds  ofTered  against  tlie  diff'erent  h  'rs':-^',  i^l 
lower  dowu,  a  cauva-*  screen  or  banner  ^auiti  iis- 
taaoe  off  the  groan  nd,  bearing  the  bookmaker'' 
name.  Throoshout  the  day  the  bookmaker  stttod 
upon  aboz  or  atool  doee  to  tbe  atmctmo  ahoatiM 
the  odds  and  betting  with  persons  upon  the  grooni 

Held,  that  the  bookmaker  was  a  person  using  s 
place  for  tbe  purpose  of  betting  with  p?r^  » 
reeortaug  thereto  within  tbe  meaning  of  tL*-  b-J- 
ting  Houses  Act,  1853,  there  being  »  suft:!-^: 
localization  of  the  boaineasof  betting  at  the  -■■  ' 
where  he  stoodi^BROwtr  «.  Patch,  Q.BJ>.,  ■ . 
^1899]  I  Q,  B.  803;  68  L.  1.  Q.  B.  566 ;  60  L.  T. 
716. 

4.  BeHing^Bemved  eiteEMMrr  «•  rwMomrf  — 

"  I'fux!  <:  j  htre^*  for  betting  purjyiS'^s — Bdting  .1 1, 
1653  (is  &  17  Vict.  r.  119).  la.  1,2,  :J.— The  keenm^ 
an  enclosure  at  a  racecourse,  to  which  bookmsktn 
and  othere  resort,  and  in  which  betting  take«  plxx 
with  the  Imowledgo  iod  vifhoat  the  interferaLV 
of  tbe  ovnan  of  the  nMMWOona,  is  not  contrary  to 
the  provulom  of  the  Betting  Hoqbm  Aot,  ISA 
What  is  i  liil  it  1  is  the  opening,  keeping.  9 
usiuK  of  a  place  tor  a  betting  business. 

IJaivke  v.  Dunn,  45  W.  B.  3»,  [ISW]  I  Q.  6. 
579,  overruled. 

Decision  of  the  Court  of  Appeal,  46  W.  R.  ». 
[1S97]  2  Q.  B.  242  (l4itda  aobhoneo  and  Dvier 
dissentiug).  affirmed.— POVIU  v.  ESMnos  P«tf 
Raokcouiwk  Co.,  If.L.,  585;  [1899]  A.  C.  M*- 
68  I..  J.  Ch.  392;  80  L.  T.  536. 

6.  BetHng-houM  or  romn—Uttr-  Pmblie'^omm— 
Ddtiwi  Houses  Ad,  1853  (16  &  17  Puf.  .  .  11?'- 
Licensing  Act.  1872  (35  ^  36  Virl.  r.  94V  »  17  f  J  - 
A  professional  bi-ttintr  man  w.  nt  day  by  <»t. 
between  tHe  hours  of  12  noon  and  ii  p,w..  t"  ^ 
publio-honi*.  Ha  generally  cat  inthapaatt  i : 
house  known  as  tbe  saloon,  and  ihflva  eondscto: 
the  business  of  ready-money  bettiug.  reoeiviBg  te<» 
and  stakes  and  paying  the  bets  when  woo.  Ti» 
proprietor  and  lioeneee  of  the  pablic-houM  *« 
awan  of  and  oonaented  to  what  the  batting  mm 
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did.,  but  the  letter  pwd  no  not  BMtdet  the 
batting  biuiiMM  fhe  otdinsrf  ^mtom  of  m  pnUio- 

amm  waa  carried  on  in  Ihn  saloon.  The  betting 
ma  luid  no  interest  iu  the  latter  bucineM,  nwthaf 
had  the  licoosee  of  the  publio-lioitM  mf  iBtWDit 
in  the  betting  bomness. 

Held,  that  the  betting  man  used  the  publio^houso 
.^gf  th«  porgoae  of  bettuig  with  persona  resorting 
tMrato,  snd  wu  tfacralore  guilty  of  an  offence 
against  section  3  of  the  Betting  Uouaes  Act,  lS.^;j, 
and  that  the  licensee  was  guilty  of  an  otteoce 
against  section  17  (2)  of  the  Lioeoaing  Aot.  1872.— 
BttTOir  V.  Buauy,  Q.D.D.,  63R. 

8.  PurehoMe  and  tale  of  Bharta— Payment  of 
differcnceji—lialance  due  fym  broker— Purchase  of 
sharfs  /rum  briAer—IiakuK^  to  be  taken  in  pay- 
nunt—Rrearh  of  contraH  by  not  delivering — 
"Cover"—"  Money  dejwtited  to  abide  the  event" 
-^Bunkrupky—Prfrnf—Oaminfi  Act,  1815  (8  &  9 
rid.  c  109),  ,\  niuuing  coiitrnctji  bistwwn  ti 

•toekbroker  aud  his  ^.lient,  for  differeuces  on  the 
sale  and  purchase  of  stocks  wnd  shares,  resulted  in 
a  balance  in  favour  of  the  client.  It  wa«  agz«ad 
that  the  broker  should  sell  oertaht  atodk  to  the 
flfitnt,  which  he  would  accept  in  payment  of  the 
MlaiUM  doe  to  him,  and  in  pursuance  of  this  agree- 
ment a  cnntrACt  note  wtis  lorwarrJed  by  tho  brokt-r. 
The  stock  was  not  delivered,  and  the  ulieut  sought 
to  pruve  in  bankruptcy,  against  the  estate  of  the 
broker,  for  damage*  for  non-deUveiy  of  the  stock. 

Ud,  reversing  the  jodgment  of  Wright,  J., 
that,  aa^the  bslaaoe  resulting  from  the  gambling 
traoMctions  coald  not  have  been  recovered  from  | 
the  broker,  thsro  was  uo  oonsiderntiou  for  the 
jjiamise  to  deliver  the  stock,  and  no  proof  could  be 
admitted  in  respect  of  the  noa-ddiTory. 

The  dient  had  deposited  tooMf  with  the  broker 
aa  cover  to  aaenre  mm  againat  lo«  od  the  gaming 
traniaotions  which  had  leanlted  in  n  balanee  iu 
favour  of  the  client. 

Held,  affirming  the  judgment  of  Wright,  J.,  that, 
the  luoney  deposited  not  bitving  been  need  for  the 
j)urpose  for  which  it  was  deposited,  proof  In  respect 
of  the  amoont  was  admissible.— Cuonmirk,  Re. 
Wato,  Ex  paste,  >;.A.  ;  [1898]  2  Q.  ]}.  383. 

7.  atorkhrcker — Agreemeut  by  wnt/  n/  i/runiity  or 
WtjtringSaU  ami  pnrrhane  of  tbtckt  and  share*— 
Bargain /or  payment  of    differtnea" — ni,iher 

if  sU>d:»  taktn  ui>~'^!<i  iux)  A.  f,  ISJ.'  W  I    r.  . 

109),  s.  18.— Wbrre  coutrHc 

his  customer  tcr  the  sqlejiud  purchase  of  stockn  mid 
shares  oontttined  provisions  that  the  nrioe  should  be 
nne-eightb  more  if  the  stock  wnt  tnsni  up,  or  one- 
«Uhth  leaa  if  it  waa  daliveced. 

Held  (following  Vnimrtnl  Sttvk  Errhanqf  v. 
Slntchan,  44  W.  R.  497,  [169G]  A.  C.  li;-;),  timt  the 
existence  of  an  option  for  the  customer  to  demand 
dr-iivcry  or  jibviiieiit  iu  cash  did  not  of  itself  prevent 
tbt^  court  finding  that  the  contract  was  reallr  one 
for  the  puyment  of  difflsrenoefl  only. 

And  held,  that  the  provisions  as  to  price  showed 
that  the  oontraet  waa  for  differences  only,  and  that 
such  an  agreement  was  void  uh  b.>nig  ••  l>y  way  of 
gaming  or  wugering,"  within  the  meaning  of 
section  18  of  the  Gaming  Aet»  1845. 

Decision  of  Wright,  J,,  leversed.— Qieve.  Re, 
TitE  Trustee,  Bx  pasi%  C.A.,  441 ;  [1^99]  I  Q.  B. 
794  ;  GS  L.  J.  Q.  fi.  MO;  80  L.  T.  438. 

OAS. — See  KuisaDce* 

OIBRALTAE.  LAW  of  :— 

Criminal  jwri$didtim  and  proce^nr^  ^  Supreme 
Cowl  at  (librallar  —Mnroiro  Cousidnr  Court — Trial 
at  OibraUar  shou  ld  he  by  Jury.— The  Consular  Court 


of  Morocco  and  the  Supreme  Court  of  Gibraltar 
having  a  concurrent  jurisdiction  in  the  matter  of  au 
offence  chfirged  against  the  appellant,  he  waa 
arrested  iu  London  and  ordered  by  the  Queeo'a 
Bench  Division  to  be  tried  before  thn  Sii|iiMnie 
Court  at  Gibraltar. 

Held,  that  aa  an  inddanb  to  lliat  order  he  waa 
entitled  to  be  tried  according  to  the  proc  •  l  ir.- of 
that  court,  that  is  (see  section  lis  of  tlie  Gibraitar 
Order  in  Council),  by  a  jury.— .Srii.siuruY  v.  Rko., 
P.C. ;  [1899]  A.  C.  392  ;  68  L.  J.  P.C.  06 ;  80  L.  T. 
008. 

GOODWILL.-See  Inhuid  BeTaom,2e;  Untt^, 

9 :  Partnership,  2. 

GUARANTEE  :— 

Bond — Construction — BedM  and  eonditinn.-^Tb» 
respondent,  with  othan^  gave  n  joint  «d  aeveral 
guarantee  to  die  apDeDant  bonk,  famtted  to  £2,500, 

in  respect  of  overarafts  by  a  customer.  Stibge- 
c^iieutly  he  with  others  gave  a  joint  and  several 
bond  reciting  a  desire  for  advances  to  the  same 
ouatomer  over  and  above  that  amount,  and  securing 
pajment  of  the  balance  of  account  current. 

In  an  aothm  brought  both  on  the  guarantee  and 
bond,  the  former  waa  hdd  to  be  inTaUd ;  but 

Held,  that  the  condition  of  the  bond,  being 
plainly  to  secure  repayment  of  all  moneys  advanced 
by  the  bank  and  not  merely  those  in  excess  of  the 
said  £2,500,  could  not  be  controlled  by  anj  recital 
not  phiinly  incon-iistont  therewith. -^AunSAUAV 
Joint  Stock  Bavk  (LumxD)  ».  Bailet,  P,0.; 
[1899 J  A.  0.  396. 

See  also  Limitation  Stntotaa,  4. 

HAW£BB:— 

Taking  round  oil^Ptevwut  reqttest  ly  ciutom  r  to 
•all — oil — A}nount  to  be  p>irr/iniitd  fixed  on 
mrh  <an  ~  Hawkers  Aci,  1888  (51  &  52  Vict.  c.  33), 
L',  ;{,  (i.  — Ijy  section  G  of  the  Hawken  Act,  1888, 
a  penalty  of  £10  is  imposed  ujion  every  peraon  wlio 
without  a  licence  does  any  act  tat  iriiioh  •  Uoanoa  it 
required,  and  by  section  3  a  licence  ig  reqn&nd  to 
be  taken  out  annually  by  every  hawker. 

By  section  -  :i  liiiwker  for  thr  imrjiusi-fl  of  the 
Act  is  thus  defined:  "Hawker  means  any  person 
who  travels  with  a  horse  or  other  benit  bearing  or 
drawing  burden*  and  goes  from  plaoe  to  plaef^  or  to 
oAer  men's  hooaee  carrying  to  aul  or  exposing  lor 
salr-  any  goods,  wi*-' r  merchandize  to  l>e  after- 
wards delivered,  aui  includes  any  {)erson  who 
travels  by  any  means  of  locomotion  to  tiny  {)lace  in 
which  he  does  not  usually  reside  or  carry  on  busi 
naaa,  and  there  sells  or  exposes  for  sale  any  goods, 
warea,  or  nMrohandice  in  or  at  any  house,  shop, 
room,  booth,  atall,  or  other  plaoe  whatever  hired  or 
used  by  him  for  that  purpose." 

Held,  that  taking  a  cask  of  oil  rotmd  iu  a  cart  to 
customers  in  pursuance  of  orders  to  call,  when  the 
qnautity  required  was  tixod  by  the  customer  at  hia 
honae^  waa  hawking  within  tiie  alntata^  and  reqaired 
n  Ueenoe.— O'Dea  v.  CRowatntSt,  Q.BJ).;  68 

J.  Q.  B.  0»S ;  80  L.  T.  491. 

HIGHWAY:— 

1.  Local  mvemment  —  Obstruction  —  Action  for 
damagei  —  Exckss  of  statutory  jHfwers — Evidence 
— L\-<siiJ  /<)(>/'/(?  .1.1  ,it  'hiiji — RiijJit  of  (i<  (('(>n. — A  fliop- 
keeper  suud  a  local  authority  fur  damages  caused  by 
loss  of  business  at  his  shop  through  the  voad 
which  gave  access  to  the  shop  being  naneoaiaarily 
and  negligently  obatnioted  by  them.  Under  an 
Act  of  Parliament  the  defendants  were  empowered 
to  obstruct  the  road  temporarily  wliile  making  a 
new  street. 

Held,  that  there  being  no  evidence  before  the 
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court  of  auy  damage  to  the  plftiutifT  arisiog  out  of 
any  ttsoesa  by  the  defendants  of  their  statutory 
powtti*  tha  dafendants  vara  antitlBd  to  jodgiiMiil. 
(fwere,  ^vlietiher,  annnnig  a  1o«  m  muiiMW 

through  such  an  excess,  the  injury  to  the  plaintiff 
would  liave  beea  autiooable. — Maatin  v,  Lokdox 
Oommr  Couzroa,,  Cil. ;  80  L.  T.  fiflS. 

2.  BaU — Exemption — Liability  to  repair  rations 
tenursB — Order  making  highway  a  parish  highway — 
Continuance  of  Exemption — Hi'/himy  Ad,  1S35  (5  & 
6  Will.  4,  c.  50).  $.  33— HighuHiy  Act,  1862  (23  &  26 
Firf.  c.  61),  «.  35.— Whore,  by  an  order  of  juatioes 
under  aectkm  3d  ol  the  Highway  Act,  1862,  a  high- 
way repain^la  raftbiM  fMittree  is  made  a  parish 
highway,  and  a  sum  is  fixed  to  be  paid  to  the  high- 
way board  by  the  person  previously  liable  to 
rejiHir.  "  in  full  discharge  of  all  <  liama  thereafter  in 
respect  of  the  repair  uid  maintcnAuoe  oC  such 
hi^way,"  the  exemption  conferred  upon  such 
panon  by  section  3S  ol  the  Highway  Act,  ISSft, 
ttntiiinw,  and  1m  ic  diaohargcd  nol  only  ^om 
liability  to  repair  ratioue  tenura,  but  alio  Iroai 
liability  to  pay  highway  rates. 

Judgment  of  Wills  and  Kennedy,  JJ.  (46  W.  H. 
682,  [1898]  2  Q.  B.  66),  reversed.  —  NoBTH- 
Eaotebn  Railway  Co.  t>  Daltox  Overssbrs, 
Cf,A.,  m :  [1899]  I  Q.  B.  1026  ;  68  L.  J.  Q.  B. 
610:  60L.T.  687. 

See  alao  Local  QoffimBient,  6^  26 ;  liBtropoKi,  8. 

INCLOSTEE  :— 

1,  Owiiirr  (if  viiufH — Owitcn  of  surface— Right  to 
$itik  jT  ^  -Buildings  ajixetl  to  surface.  —  Where, 
under  an  Inolosure  Act,  full  enjoyin<>T)t  of  the 
minmll indHr  tllA  OOnnnOn  incloiiod  is  ro^erved  to 
tlM  ownn  of  the  soil,  it  mnat  be  bald  that  the  in- 
ttfrtfon  of  tite  Le^nlattne  wna  to  oonf^  on  the 
owner  all  powt  rs  wLiuh  arc  rPHsonably  necewary 
for  him  to  wui,  wti.-k,  imd  entry  iiwity  the  luinerala. 
The  owner  of  mines  is,  tbereforo,  entitled  to  sink 
pits  and  erect  buildings  for  the  purpose  of  working 
the  pita  on  any  part  of  the  indoeed  oommon,  though 
he  is  not  justmed  in  destroying  or  using  eziating 
Imildings  which  are  the  property  of  the  surface 
owners. 

Bell  V.  Love,  10  Q,  B.  D.  647,  ai  W.  R.  Dig.  33, 
S2  W.  R.  725,  9  App.  Cas.  286.  considered.— Ha ylbs 
V.  Pjsass.  GhJ).  StMing,  J.,  370 ;  [18991  1  Ch. 
667;  68L.J.  Oh.82S;  BOlcT.m 

2.  Turbary — AUotmenf  for — I^eqnl  nUttt'  in  land 
^CompentatioH  to  hrd  of  manor — /mJmurt  Act,  1845 
(6  ft  9  Viet,  e.  118).  M.  34,  73,  76.— An  allotment  of 
UHid  mado  in  pursuanoa  of  aaotiana  9A  and  <  3  of  the 
Ja/^hnm  Act,  1845,  to  the  ehnrdhwardentand  over- 
■wrs  of  a  parish  in  trust  to  allow  the  ocoupiers  of 
oertain  ancient  cottages  in  the  pariah  to  get  turf 
therefrom  vests  the  legal  estate  in  the  hud  ill  the 
chorobwardens  and  overseers. 

AUomey'General  r.  MeyryJi,  [1893]  A.  C.  1,  and 
Reg.  V.  IncloBure  Commissioners,  23  L.  T.  778,  dis- 
tinguished.— SlMCOK  V.  Petuick,  C.A.;  [1898] 
2aB.M6:  7»Xi.T.4S2. 

INDUSTRIAL  SOCIETY  :-- 

DisptU'd  ilaim — Arbitral  ion  —  Failure  of  focitly  to 
appoint  arbitrator — Soif  urbitradji — Plaint  in  county 
court— Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  *. 
6  {h)— Industrial  and  Provident  Sf>cidie»  Act,  1893 
(56  &  57  Viet,  c  39),  f.  49  (1)  (5).— J.,  a  member  of 
an  industrial  sodety,  nominated  his  daughter  to 
receive  his  interest  in  the  society,  and  died  on  the 
19th  of  May,  1898,  without  having  revoked  the 
aomination.  Both  his  widow  and  the  daughter 
obdiMd  the  einount  atending  to  bk  credit  in  the 
hoohi  of  the  aoeidy.  On  V»  aOOi  of  September 


the  daughter  wrote  a  letter  to  the  society  DomisU- 
ing  an  arbitrator,  and  asking  the  society  to  nam 
on  arbitrator  to  act  on  their  befaali  in  acsarisnw 
with  one  of  their  mlea.   The  soeiety  took  no  sottas 
of  this  apj)lication,  and  on  the  \Oth  of  Octot)et  the 
daughter  gave  uotioe  that  the  arbitrator  named  u 
her  former  letter  had  been     i  minted  by  her  as  ioI« 
arbitrator  under  the  Arbitrauou  Act,  1 889,  s.  S 
The  society  replied  that  they  would  refuse  to  b» 
bound  tar  the  deoiaion  of  tn  emttator  aoeppoiatei 
Ob  the  let  of  Kovember  the  sole  arfiitcetor  gcsaei 
ex  parte  award  in  favoi:r  c.i  t^p  dauj^hter.  O'l 
17th  of  November  a  plaujt  wns  taken  out  by  tae 
daughter  in  the  county  court  under  the  ludaitiial 
and  Provident  Societies  Act,  18i>a,  s.  4^.  and  tbs 
judge  enforoad  the  sward  in  favour  of  the  daoglittf. 
The aoeietyeroeeled,  on  the  ground  thattheiili* 
trmtlon  Aet»  1889,  ooald  not  apply,  as  eselaan  6(1) 
of  that  Act  was  inconsistent  with  section  49  (o" 
of  the  Provident  and  Indnstrial  Kjcietit-s  Act,  ISfti 
Held,  that  it  was  not  necessary  to  decide  whtttr: 
the  Arbitration  Act,  1889,  was  or  was  not  appiicaW. 
as  the  plaint  in  the  county  court — the  forty  dsj* 
mentioned  in  section  49  (5)  of  the  Indoittkl  aed 
Provident  Societies  Act,  1893.  baring  defMsi— 
might  be  regarded  as  an  application  xin  lt^r  tlt&t 
■u^seotion — Jsaeop  v.  Husdsbsfisld  Ixpusma 
Soomy,  Q,BJ>. ;  80  L.  T.  596. 

INFANT  :- 

1.  f  'outt  aci — Apprcntii-fi^ltip  dee>i — ContraH  nri  fur 
hfjifjH  of  infant — Emplui/trs  and  Workm^  Act, 

— By  a  deed  of  apprentioeebift  ol  en  infant  it  e» 
provided  fhet  the  apprentice  aboold  wi  at)  f««  a  tn 
of  years,  excepting  the  usual  )i<  IM  lys  and  'isys  oc 
which  the  master's  business  should  at  a  standstill 
through  ficcident  beyond  the  control  of  the  masts, 
and  that  during  the  said  term.  exo»ting  aad 
subject  as  afor^tiaid,  the  master  riMNgila  pay  tbr 
apprentice  wages  for  her  services. 

Held,  that  the  provision  that  the  master  shooli 
not  be  lialile  to  pay  wages  to  the  apprentice  l  ^rlnr 
the  excepted  pericHi  was  not  ao  disaiivuntagfcu-  ti 
her  aa  to  render  the  apprenticeahij>  -b^l  inc  i^j^lik 
of  being  enfoioed  against  her  under  the  £mple|«i 
and  Worhmen  Act,  1875. 

r,>r)i  V.  .Watf/ir.ri,  ^893]  1  Q.  B.  310,  <fisti35- 
guisbed.  GiiEEA-  v.  TnoNrrsos,  Q.B.D. ;  ri8K'"  i 
Q.  B.  1 ;  68  L.  J.  Q.  B.  719 ;  80  L.  T.  691. ' 

2.  Direction  to  mflthcr  to  maiiitain,  educate.  W 
bring  up — Immoral  h&m*-' Adultery  of  mUkfr— 
Control  of  court. — A  testator  b^aeathed  th-  r^>iiw 
of  his  estate  to  Lis  trustees  upon  tra»t  to  pay 
income  to  his  wife  during  her  widowbooo,  " 
maintaining,  educating,  and  bringing  op"  aft- 
married  infant  sons  and  unmarried  dlangfateta. 

The  widow,  while  duly  maintaining  and  eduiait- 
ing  the  iniuit  children,  lived  in  adultery  witk  a 
married  man  in  the  hotoe  which  she  proeidrffg 
them. 

Held,  that  the  widow  wne  not  property  perfona- 
ing  the  obligation  impoeed  npon  her,  nad  thnt  ifi 
the  oirconirtanoee,Uieoonrt  bed  power  to  wSbmUmm 

the  fund.— G.  (Xo.  21,  Re.  Ch.D.  Krkeviel,  J. 
491 ;  [1899]  1  Ch.  719;  6S  L-  J.  Ch.  574:  SO  L.  T. 
470. 

3.  Oaardianihip — Mother  tole  mtrriring  gvari'.*' 
— Re-marriage  of  mcther — A  ppointment  of  adJitir^ 
guardian  —  Disirelimt  <■/  nnrt  —  Ouardianehif  >' 
Infants  Act,  1886  (49  &  ^0  Vict,  r,  27).  s.  2,—Bw  hss 
wUl  X.  appointed  his  wife  (during  her  widowtfaisd, 
and  his  own  father  guacdiani  ^  bit  *iif—1  bob 
during  his  minority,  and  diieetad  Uialt,  on  the  dssd 
of  either  of  them,  the  survivor  she  aid  b«  ifh 
guardian.   X.  and  his  wife  were  both  FroteetuM^ 
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X.  died  in  1886,  and  his  father  in  1890.  In  1896 
the  widow  married  again,  her  aeeoad  husband  being 
a  Bouua  0&UioUo»  waikt  iIm  remuiied  a  Protestant, 
and  fba  inlut  «m  was  hibig  Ivougbt  up  & 
Protestant.  Tn  1S97  the  infant's  puterniil  grjitnl- 
moth*T,  as  hia  next  friend,  took  out  a  suaimous 
u-lilr  iT  that  an  nncle  of  the  iufnut  (the  hunbaadof 

•<ist(-r  of  X.)  might  be  appointed  to  a«t  joiotly 
with  the  mother  as  gnardfau  of  the  infant. 

Held  (diamiMiiig  the  canunons^,  that  th*  mother 
of  an  innuit  had  entirdynew  righte  oonfvrad  upon 
hpr  undfr  the  Ouardianahip  of  Infanta  Act,  ISSf? ; 
she  ht  canie  Httttntory  guardian  under  the  Act, 
whether  she  was  iippointfld  twtaiuaBtaiy  gSBldian 
by  her  husUand  or  not. 

The  court  has  power,  in  its  discretion,  to  remove 
a  guardian  or  to  appoint  another  guardiao  to  aot 
jointly  with  the  ttatntory  guardian :  but  the  ooart 
will  not  interfere  except  on  pood  proundfl  shown  to 
be  clearly  for  the  beueflt  of  the  infant. — X.,  Bk, 
X.  V.  Y.,  C.A.,  3  i.>;  [1890]  1  Oh.  526 ;  68  L.  J. 
Cb.  '266  ;  80  L,  T.  311. 

4.  Marriaijr  nrii<  li  i  ~  ('ovtnaut  to  aeiUo  a/ler' 
ae^Und  profttrty—Marrie»l  rooman — Repudiation— 
R^uonabli  tinu — Amirian  law—Foit'nupUat  teltle- 
ment — ibdi/farfibn.— 'Marriage  artidea  e&tmd  into 
by  the  intending  wife  (an  Irish  woman),  the 
intending  bnsbsnu  (an  Austrian),  the  father  of  the 
lady,  and  English  trusteeH.  drawn  up  in  Eugliah 
form,  but  executed  in  Switzerland,  will  bo  treated 
as  goffvniad  bj  WngKih  law  ai  regazds  pmpTltf  ia 
tbia  ooontry. 

Marriage  artidw  of  the  above  hind  cannot  be 
revoked  by  a  j)o8t-nuptial  document  execut<»d  by 
the  husband  and  wife  in  conformity  with  the  law 
of  Austria,  where  both  parties  were  domiciled, 
althooj^  the  dooomont  was  by  that  law  valid  and 
aifeotiTB* 

A  covenant  in  marriage  articles  by  the  intending 
wife,  then  &u  infant,  to  settle  after-acquired 
property  is  as  against  her  voidaVilo.  not  void,  and 
binas  her  after  the  marriage,  unless  repudiated 
within  a  reasonable  time  after  coming  of  age. 

Cooptr  V.  Cooper,  L.  B.  i!i  App.  Caa.  36 
W.  R.  Dig.  96,  exi^ained. 

To  repudiate  such  a  covenant  upon  becoming 
entitled  to  property  many  yeara  aftir  coming  of 
age  is  not  repudiatini;  within  a  reasomible  titn>^. 

Smith  y.  A-mw,  30  W.  R.  idl,  L  B.  18  Ch.  D. 
y.il.  coniiidered. 

SemUe,  that  re{Hidiiilia&  of  aaeh  a  ooranant  niaat 
be  madii  onoe  fir  alL^YlDir/  v.  0*H&OA3r,  Oh,D. 

(•.>r."u^-II>,n!,i,  J..  -r.X  ;  80  L.  T.  7W. 
Hee  alio  Piactice,  20, 

INJUNCTION:— 

1.  ItuiUUntf — PuUinif  ilowH — Afa  military  tujiinrtiim 
form  o/—I*ractice, — An  injunotion  the  effect  of 
which  ii  to  rcqnin  the  performanoe  of  a  certain 
act.  such  as  the  pnUing  down  and  removal  of 
buildings,  should  now  be  made  in  a  direct 
iiian'iiitory  form,  and  not  in  th«  indirect  form 
hithtrfo  iu  u^e.— JacKSOX  v.  NokUAMBY  Buick 
Co..  CA.;  [1899]  1  Gh.  488;  68  L.  J.  Oh.  407 ; 
80  L.  T.  482. 

2.  Juritdiction — IaiihI  ou(»iilf  jitriH'Iirtion  —  Philu- 
iiffi*  and  df/fiidaitts  toitfiiii  juri-tdirtiioi  —  Brrmlt  i,f 
iiajJied  cowimni/or  quitt  eujof/ment. — In  Jvif,  lH^ti, 
the  plaintiA  antMrea  into  an  agrermrat  with  the 
defendants  under  whieh  the  »ole  nnd  exclnsiM  '  "  'I  t 
to  work  certain  lauds  situate  iu  the  island  of  Milos 
and  belonging  to  the  defendants  was  granted  to 
iho  plaintiffs  for  a  (eriod  of  live  years ;  the  agree- 
ment alio  oontaiiud  a  pnnriaion  for  a  nnainil  ol 


the  p6xiod  for  three  further  periods  of  five  years 
eaoh.  The  right  conferred  by  this  agxeement  was 
exprosjid  to  be  granted  lor  tiie  poipoae  of  en^iIiDg 
the  plaintifb  to  grt  and  work  manganMe,  and  they 
were  to  pay  by  quarterly  paymrr.'-'i  r.  rt.uti  royalties 
therefor,  and  a  miDimum  royalty  waa  tixed.  Clau^u 
6  of  the  agreement  provided  that  in  the  event  of 
any  royalties  being  in  arrear  for  three  moutha  or  a 
breach  of  any  of  the  provisions  of  the  agiaaiasnt 
the  dafandanta  oiight  determine  the  liflnraa  «id- 
re«enter  the  promises. 

On  the  17th  of  May,  1898,  a  further  ag^ement 
was  made  modifying  the  first  agreement  and  pro- 
viding for  the  payment  of  the  royalties  half  yearly 
on  the  8th  of  April  and  the  Hth  of  October  iu  each 
year. 

A  ditpnte  having  arisen  between  the  original 
grantors  of  the  lands  and  the  defendants,  and  the 

former  having  requested  the  plaint ifF.s  to  pay  the 
royalties  to  them  instead  of  to  tho  defendants,  the 
plaintiib  on  the  Tth  of  October  lieclined  to  pay  to 
the  defendants  the  royalties  due  on  the  8tti  of 
Ootober,  and  eflhrad  to  refer  f lie  queetiou  to  arbi- 
tration. On  the  12th  of  October  the  defendants 
took  forcible  j.>os3efi.Hion  of  the  lauds  and  remained 
in  poesession  of  the  same.  On  tIh  :sth  of  Ootober 
the  plaintiffs  tendered  to  the  defeudiuts  the  money 
due,  but  the  tender  was  refused. 

On  the  2Qd  of  November  the  plaintiitii  institated 
tliis  aetion  and  now  moved  for  an  injanfltion  to 
restrain  the  d- fpniViT'ts  from  taking  or  keeping 
posaeesiou  of  tin;  landa  in  quegtion  and  ot  tbr' 
machinery  and  stock  of  mangiinese  iu  or  about  '1;m 
preoiises.  The  registered  ottices  of  the  plaiutiiTs 
and  defendants  re^pnctively  were  situate  in  London. 

Held,  that  if  there  was  junsdiotiiA  to  grant  the 
injunction  songht  for,  saoh  jurisdiotion  ought  to 
be  exeroifed  with  great  caution,  and  that  as  the 
defendants  were  in  actual  possession  of  the  lands 
they  ought  not  to  be  diaturhed  and  that  the  motion 

must  be  refused.  —  Buxck  Posxi  Sykdicatk  v. 
BABTBBir  CowcBssioirs.  C%.1>.  SUriing,  J. ;  79  Li.  T. 

638. 

See  also  Administration,  1  ;  Contract,  3,  o  ; 
Libel.  4;  Light;  Metropolis,  11,  16,  17;  Nuisince; 
Bailway.  4.  6;  Bestraint  of  Trade,  2;  Trade- 
mark, 4. 

INLAND  BETEN0E:— 

1.  Bo<tie4  corporate  and  nnufirrporatt — Ksemiitiim 
from  dtitif — "  Property  appropriated  and  applieil  fur 
(he  pfi'ini't iim  of  science"  —  Cniittimi  tiud  lulund 
n^y,,!,^  Act,  IHSj  (48  &  49  Virt.  <:  ol),  s.  U,  snh- 
s' W/'wi  :i. — By  section  U  of  the  Customs  and  Inhif>d 
Bevenue  Act,  1885,  duty  is  imposed  upon  the 
annual  valoe,  income,  or  proftta  of  all  properly 
belonging  to,  or ve.itedin,  anybody  ooi|iorate  or  un- 
incorporate,  auliject  Ui  exemption  from  duty  in  the 
case  of  •'propt^rty  which,  or  tho  income  or  proflts 
wherrof,  shall  be  legallv  aiiproprtated  and  appiit>d 
...  for  the  proBMUOB  Of  aatMatioo,  soieiieek  or 
the  floe  srt«." 

The  College  of  Snrgeons  was  a  body  corporate 
with  two  main  ohj'-cta  — namely,  thf  promotion  of 
the  adenoe  of  surgery,  and  the  promotion  and 
encouragement  of  tho  practice  of  surgery,  incliu1ii:g 
examinations  to  qualify  for  suoh  practice.  The 
property  of  the  college  oonsisled,  among  other 
things,  of  general  offices,  an  examination  hall,  and 
a  library :  out  tb«-re  had  been  no  approprittion  of 
this  prnpetty  by  euiivi  yance,  declarati(  n  of  trust, 
or  otherwine,  U*  the  tirst-namedof  the  above  objocta 
as  distinguishf  d  from  the  second.  The  fees  received 
in  re*peot  of  the  eaaminations  constituted  a  large 
part  of  the  inmma  of  the  oo]l«ge.  The  college  had 
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oo  school  of  inttniotiou  or  trtuning  for  penons 
Moking  adouaflkn  to  flw  ooUece.  Tb«  ftbov« 
|i«ip*rtT  hsTin^^  been  MMmd  tollw  aairaal  duty 

unpoeedby  section  11  of  the  Act  of  18R5, 

Held,  that  aa  the  college  had  two  main  objeot», 
only  ^'iieh  of  its  prop«rty  as  was  IrcraUy  appropriated 
and  applied  to  the  first-named  objpct,  as  dis- 
tinguished from  the  tsecoud,  was  exemp  t  from  daty 
triuin  Motion  11»  aub-seotion  3,  of  tbe  A«t»  and 
Aat  H  noma  of  the  property  in  question  wm  legaUy 
anpropriated  thereto  the  exemption  did  not  apply. 

The  words  "  legally  appropriated  "  mean  appro- 
priated so  as  to  create  a  legal  obligation  upon  the 
part  of  the  administrators  of  the  ])roperty  to  apply 
it  in  a  partioular  manner. 

Judgmoot  of  the  Divinooal  Oomi  (46  W.  B. 
538)  affirmed.— BoTA£  Catam  of  Qmaaom  of 
Kn.  I  EE,  C.A.,  4o2;   [1S99]  I  Q.  B.  871; 

til  L.  J.  g.  B.  (513;  80  L.  T.  Gil. 

2.  Entate  duty — (lift  inter  vivo%  —  Stttlement  — 
Whether  potaeision  asaum<<l  to  'utirt  •  •  Inmon  of 
stttlor — lUservatioH  of  ittUrest  to  atttior — i'owtr  of 
reisKatiou — Cu$t<nnt  ami  Inland  Revenue  Act,  1881 
(44  &  46  Ktd.  e.  12)»  «.  38.  SMi-Mcft'on  2  (a)  (o}~- 
eniftmu  and  Mand  Ikvmm  Act,  1989  (fiS  A  63  Vid. 

C.  7),       11  --Fulnwr  Art,  IPO!  (oT  &  -)H  Virt.  c.  30), 

#.  sitb-irclioh  1  (c). -Hy  a  de«ii,  dated  l*^8o,  O. 
transferred  certain  estutts,  including  a  mansiou- 
bouse  of  which  he  was  the  owner,  to  the  appellant, 
biaiM|liair,  aabjaot,  as  lagaidf  property  other  than 
liha  auBiiaB'MOM.  to  an  amnial  i«Bt>ohaiye  in 
faroor  of  O.  for  mn  and  nibjeot  also  to  tbe 
mansion-houRo  being  enjoyed  as  thm  tofore  by  G. 
By  the  same  deed  tbe  appellant  entered  into  sevt  r&l 
covenautfl  relating  to  the  estate,  amongst  which 
was  one  to  pay  the  debts  of  O.  oot  of  tbe  estate ;  | 
and  a  power  of  revoking  tha  dead  and  rtsssuming  j 
tbe  property  in  tba  estate  was  xeaartad  to  G.  upon 
the  breach  of  certain  of  the  said  ooreoants  by  the 
appellant.  | 

0.  died  before  the  happening  of  luiy  of  the  i 
•fOlla  upon  wbiob  the  power  of  revocation  was  ! 
axenlMUe,  but  after  tbe  ISnanoe  Aot  of  1894 
bad  ooBia  into  effect  Iba  annual  valna  ol  the 
estate  at  tbe  death  of  O.  was  oonaidaEaUy  in  aaoess 
of  the  rent- charge  reserved. 

Held  (affirming  the  judgment  of  the  Divisional 
Court,  4t>  W.  K.  261),  that,  at  the  death  of  G.,  all 
the  property  was  liable  to  e^jtute  duty  under 
section  1  of  tbfi  Fioaaoe  Aot  of  1884.  It  was  | 
property  whieh  most  ba  daened  to  bava  paased  on  j 
the  death  of  G.  within  section  ."SS,  snb- section  2,  of  i 
the  Act  of  I8S1,  as  amended  by  section  11,  Sub-  [ 
section  1.  of  the  Act  of  1881)  and  section  2j  BUb-  I 
section  I  (c),  of  the  Finuuce  Act,  IH'M. 

J'tr  Vaughan  Williams,  L  J.— That  thara  WM  a 
sufficient  interest  and  power  of  revocation  reserved 
in  the  property  so  as  to  brinfr  it  witbin  section  It, 
sub-section  1,  of  thc!  Act  of  18S9,  for  the  appellant 
had  not  assumed  hunu  jide  posression  itnd  enjoy- 
ment "to  the  entire  exclusion  of  tbe  donor,"  6. — 
Attornsy-Gkhkbax.  v.  Gbxy  (£a&l),  C.A.,  HI ; 
[1898]  2  a  B.  834 ;  79  L.  T.  235. 

3.  Eatatr  duty — Juiuture  putjaUt   "  without  any  j 
deductiun  whatever,  txcei>t  income  tax  " — Incidence  of 

/  duty  on  jointurea — Aaaeaament  of  duty — Capital  mlue 
p/  JoinUir^  finance  Ad,  1884  (67  &  68  Vict.  c.  30). 
».  2,  tttlhudion  1  (b) ;  s.  4 ;  s.  7,  aub-tedion  7  (b) ; 
s.  S,  -ith'tertivii  4;  a.  9,  aub-aectiuna  1,  o,  G,  7;  a.  14, 
auii-uttion  1. — For  the  purposes  of  the  Pinnnce  Act, 
1894,  a  jointress  wlio  is  entitled  to  her  jointure 
*'  free  from  any  deduction  whatever,  except  income 
tits,**  is  not  liable  to  bear  anv  burden  in  respect  of 
asteta  dnfy.   A  jointtasi  wbo  is  not  so  antitlad 


must  be  charged  with  estate  duty  upon  so  much  of 
the  estoto  as  is  represented  by  the  jointue,  bat  is 
enlitlad  to  fbrow  tlta  doty  so  diarg^  nipea  tf» 

whole  estate,  she  keeping  down  the  interest  on  the 
duty  during  her  life.  The  better  way  to  ascertsin 
the  capital  value  of  the  jointure  is  to  aases*  it  •(  a 
sum  equivalent  to  the  capitalized  ralue  of  the  join- 
ture at  the  same  number  of  years'  posdiaBB  as  tbe 
estate  as  »  whole  is  CMitaliwid  for  tha  pmposBtol 
duty,  rather  fban  to  adopt  tiwaetaaiialTalnaaltiw 
jointurp. —Parker- jETt VIS,  Rb.  Saxj  IxoDa, 
Ch.D.  Kekewich,  J.,  147;  [1898]  2  Ch.  79 
L.  T.  403. 

4.  F.iii'tU  'hdi, — .Juitdtin — "  P^f  from  all  ta yaa.-l 
detiuetimta  exiu^jit  i^ro^eriy  tax  and  Infjcj  err  ntceuat')^ 
duty" — Aaaeaament  of  duty — iV/awifc  Act,  18W  (i7 
&  68  Vitt,  c  30),  a.  14,  aub-aection,  1.— A  testator, 
who  died  in  (Mbobar,  1867,  by  Us  wID,  dated  in 
September,  1R.5'),  empowered  auy  tenant  for  life  to 
charge  on  the  estat^-s  thereby  settled  a  jointur<»,  oot 
exceeding  £3,(K)0  a  year,  for  hi*  widow  "  fri>-  fri^u. 
all  taxes  and  deductions  esccept  property  t«x  mi 
legacv  or  succession  duly.** 

HaLd,  that  this  was  an  **  axprass  pcoviaifin  to  tto 
oontrsiy"  witbin  the  msaning  of  ssetion  14.  S8b> 
Bkction  1,  of  the  Fiaance  Act.  !S94.  the  testator'* 
intention  clearly  being  that  thn  j. cloture  shoald  it* 
jiaid  to  the  widow  of  toe  tenant  for  life  free  iron.  lU 
tax^s  and  de<i  actions  except  those  specified  by  bia. 

FnnSHAauiNGE  (LoRDj  He.  FtXEHAMsnraB  r. 
JXKKIsaoil,  C.A.;  80  JL.  T.  376. 

o.  Sttattdtttif — Proifrtif  pauutg  m  dtntk-^MmU 
ijaije  created  tenant  for  life  and  rematmAnmF- 
Annuity  rlmr'/nl  i.n  t>t<it''s  in  fw^-nr  if  remaindrma:, 
durinij  lifi-  uf  itnunt  far  iifr — Fmaiut  Art,  1S94  {iT 
i!c  OS  \'ict.  c.  30),  ss.  1,  7. — The  tenant  for  life 
and  the  remainderman  io  tail  of  certain  property 
duly  bsirrsd  tha  antail,  reserving  to  themselves  s 
joint  power  of  appointment  ov.  r  the  fee.  Th<7 
subsequently  joinM  in  mortgaging  the  fee  simple 
to  secure  £2o(),000,  part  of  which  was  applied  (or 
the  benefit  of  the  tenant  for  lite,  aud  the  r«>t  mm 
paid  to,  or  for  the  benefit  of,  tbe  tenant  in  tail.  A 
resettleinent  was  afterwards  executed,  whereby  tb« 
property  was  chained  with  an  annuity  of  l^OOQ 
for  the  tenant  in  tail  dnring  tha  lifa  of  tlia  Chen  lilt 
tenant,  who  died  in  1895. 

Held,  that  what  pa«»td  on  the  d'-ath  of  the  t.  i  ut 
for  life  was  the  equity  of  redemption,  aud,  m 
determining  its  value,  the  £23U,ooo  should  b« 
deducted,  bat  not  tba  oapitatixrd  vaIbs  of  tie 
amraity,  wbiob  oaased  to  be  payable. 

Decision  of  the  Cfeurt  of  Appeal  (46  W.  K.  Ill 
[1898]  1  Q.  B.  355)  reversed  on  the  main  c-uittro- 
tiou.  -   Cowley    v.    Inland    Bevenue  Com- 
jU88iox£B5,  U.L.,  626 ;  £18891  A.  C.  198 ;  68 1* 
as.  436  ;  80I«.T.  361. 

6.  Eaiate  duty — Property  fMsaing  vu  deiith — Sddt' 
pteHt—8urrtnder  of  lift  tttate  (s  reataM^snaaM^ 
Finant*  Act.  IBM  (67  ft  68  l%f.  e.  SO),  st.  1.  S  fjaft- 
ardioii  1  (b)  ),  5.  7  [aub-t'  ti  n  1). — X  tenant  for 
lif«  (who  died  in  1896),  mof  than  t  Aelre  iciMtlu 
before  her  death,  surrend  :.  1  ii  -r  life  intercut  m 
certain  trufet  property,  so  as  to  merge  her  life  estate 
in  tbe  immediate  revatsfaNUT,  who  IImb  bscMS 
absolutely  entitled. 

Held,  that,        tha  death  of  tba  tanant  for 
no  jiruperty  passed  on    her  death   within  thf 
u;eaniiig  of  section  2,  sub-seotton  1  (b),  of  ti^ 
FiuanoB  Aot,  1804,  and  sslato  dntj  was  ast  pif  • 
able. 

Decifiion  of  the  Court  of  Appeal  (46  W.  B.  4SS. 
[1888]  2  Q.B.  147)  affir4iied.--ATXDUTST-aisaiL 
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V.  BsaCH.  H.L.,  2fi7 ;  [1899]  A.  0. 33 ;  68  L.  J.  Q.  B. 

130;  79  L.  T.  665. 

7.  EitiUe  duty  —  Ftopwig  paa»ii^  nn  <{eB<A  — 
Sumnder  o/  li/$  inUreti  to  mwt/ndlmiMm— IVoM  r>/ 

tenant /or  life  within  tireJir  mi>rith» — FinaH'^t  ,frf, 
1894  (57  &  .3S  l'i>;.  c.  ."JO)  ,1.  2,  sub-acctiuit  1  (c) ;  «.  7, 
itib-sectku  7.-  Whfre  ti  ttnantfor  life  of  settled 
property  ha«  released  the  life  interest  in  favour  of 
the  reiDiiiiideruiaa  aud  dic^  within  twelve  months 
of  «a«b  vsleMfl!,  «lfcate  duty  ia  mjahlA  by  the  re- 
nuBiidflniMa  on  {he  priucii>a1  vslne  of  the  property 
under  •ection  2,  Kiib  mccmdh  1  (c)  and  litHsfion  7, 
sub-aectiou  7,  of  the  Hnance  Act,  1H9-1. — ^AlTO&KET- 
Gknkrai.  r.  L)K  PuBTOU,  Q.B.Jf, ;  S  Q.  B.  SSt) ; 

68L.  J.  as. 

8.  KstaU  duty  —  lUiidxary  Ivyatee  —  'I'iUt-  of' 
origin'xting  snmmont — Practice — Costs  -  Financ-^  At  t, 
1884  (37  &  58  Vi,t.  c.  30).  at.  6  (2)  (4),  8  (4).  9  (1). 
14  {l)—B,  S.  v.,  ord.  55,  r.  9  (c).— Estate  duty 
payabl«  <m  dMth  of  tomnt  fwlils  to  be  borne  nte- 
abiy  by  the  iherei  into  which  tlie  eitote  beoanie 
divisible  and  by  the  re«i<}tiary  devisee. — PoWBB,  Rk, 
Fow£K  v.  Howell.  Ch.D.  Kekewkh,  J,,  183. 

9.  JSMoftf  dK^y — RmmnUmary  intarmt — 8etU(metit 
— Dispoiilioit  iif  property  durin'/  r-rititin' at  —  FinnUff 
Act,  1894,  2,  sub-sidion  1  (b) ;  s.  o,  sub-frr(tou  2. 
—The  owneruf  ai\  absolute  rever^touary  iut^rest  in 
settled  personal  property,  who  during  the  lifetiuie 
of  the  tenant  for  life  tettlea  his  reversionary 
iateceet,  ceeerviog  a  life  interest  to  himself,  is  • 
person  who  wm,  *'  during  the  continuanoe  of  the 
s-"i' nient,  competent  to  dispose  of "  the  property 
withm  the  meaning  of  section  5,  sub-section  2,  of 
the  Finance  Act,  1894,  and  therefore  upon  his 
deetb  estate  dubr  is  payable  upon  the  viUue  of  his 
intsNBl,  notwitostendnig  that  estate  duty  has 
previously  been  paid  upon  it  at  tho  dontli  of  the 
original  tenant  fjr  life. — ArrOK-VKV-GEXKHAL  v. 
Hat,  Q.B.D.  ;  [1898]  2  Q.  B.  946;  68  L.  J.  Q.  B. 
5ji;  80I<.T.  712. 

10.  Estatf  duty — Settled  profferti/ — Fund  chim/ed 
iiith  specific  sum — Reaidue — Finance  Art,  ISO  I  (57  & 
■5S  yict.  c  30),  t.  14,  aub-8ection  1. — A  settlor 
assigned  a  policy  of  assurance  for  £5.000  on  his  own 
life  to  the  trustees  of  his  marriage  settlement  upon 
trait  to  raise  out  of  the  policy -moueys  the  ram  of 
£4,000,  to  be  held  on  the  trnst^  therein  rnentioned, 
and  upon  further  trust  as  to  the  rosidue  of  such 
luoneys  for  tho  sottlor's  executors.  The  policy  had 
been  sold,  and  the  proceeds  of  sale  were  now 
represented  hf  *  fitnd  in  eoort.  The  Mttllor  died 
in  1898. 

Held,  ihat  sob-eeotfan  1  of  section  14  of  the 

Finance  A-t,  ISIM,  was  Inleudfil  an  a  prolt-etion  to 
the  person  paying  the  estate  duty,  not  aa  a  pro- 
vision for  the  incidence  of  that  duty  ;  and  thut  the 
estate  duty  on  the  fund  must  be  borne  by  the  part 
remidning  after  payment  of  the  £4,000. —W^aoe  v. 
WatiE,  Ch.D.  A>,wK-iV//,       41!  ;  [ISnS]  2  Ch.  270. 

11.  EsUUe  duty — SdUismeiU  estate  Uitiif  —  l>"in':.<t 
of  annuity  —  Succettion  —  Settled  iMud  Act,  1SS2, 
«,  8,  t»h- section  1— irVnoflce  ^c<,  1S94»  «.  5,  »ub- 
leeMml ;  s.  22,  mft-Motsoii  1. — Testatrix  beqneethed 
au  annuity  to  A.  aud  directed  that  a  portion  of  her 
estate  should  be  net  fwiid©  therefor,  and  subject 
thereto  she  bequeathed  said  portion  to  B. 

Held,  that  the  portion  so  set  aside  was  property 
"  standing  limited  .  .  .  by  way  of  succession " 
within  the  meaning  of  aeotion  2,  sab>eecticm  1,  of 
fbe  Settled  Land  Act.  1882,  and  th«t  settlement 
estate  duty  was  consequently  peyaUe  in  respect  of 
it.— ATTOBiraY-QBireaAJU  V,  OWXK,  Q,B,D. ;  [1899] 
2  Q,  B.  858. 


12.  KtUtte  duty — Settlanttit  estate  dutif — Fortiona  fur 
rhililren—Succesah'ii  ~  Fiuana-  Act,  1894.  a.  o.  mih- 
aection  1 ;  a,  22,  aub-»ettfon  1. — Testator  bequnatbed 
hie  residuary  estate  to  trustees  on  trust  to  pay  the 
income  to  bis  wife  for  life,  end  after  her  de«th  to 
pay  an  ennnity  to  eMh  of  bis  four  daughters  for 
life,  and  after  the  death  of  each  daughter  to  raise 
i.ertiiin  spnt  ified  sums  in  trust  for  the  children  of 
such  daughter'  who  htioul  i  attain  twenty-one,  OT 
being  females,  should  marry  under  that  agu. 

Hnd,  that  this  amounted  to  a  limitation  iu 
favour  of  teetatot's  gnndohildreu  to  take  effect 
upon  the  death  of  eeob  daughter,  and  that  Ibere 
was  a  suocesiion  in  respect  of  sMi  h  j.ortiuni,  itnd 
that  Rettlereent  estate  duty  was  p>iyable  iu  rt5«puot 
of  th<'m.  -  Ai  ioihiby-Gbneral  v.  Coulsow, 
(^'.B.D.  ;  [KS!i!>l  2  d  B.  273;  68  L.  J.  <i.  B.  779. 

13.  h'gt'itf  dvtii — tSetUement  eatate  duly  ~  Incidence 
—  I'ro}yr(ij  teltl'  ■/  by  instrument  outside  will — Finance 
Act,  1894  (67  &  68  Ftd.  c.  30),  s«.  2.4,6,6.8— 
Fiwmet  Act,  1896  (59  ft  66  ftel.  r.  28),  «.  19.— 
Where  property  given  by  the  will  of  fi  t.^s'ator  is 
settled,  not  by  tho  will  itself,  but  by  an  iiibtrunient 
outside  the  will,  settlement  estate  duty  must  be 
borne,  not  by  the  teetator's  general  residua,  but  hj 
the  settled  property.— HAATOM-Vlteoir,  Bl^  Oh.  A 
Ki  kfirii  h,  J.,  635. 

14.  Income  tOiC — Annttal  profits  or  yuins — Enylith 
CUI^panjf — ButilUti  carried  on  abroad  through  foreign 
eomfMnf— /neoNM  Ttae  Act,  1842  (5  &  6  Vi<i,  e,  36). 
«.  160.  8eh«duie  D,  8th  ctue — /noonw  Taos  Art,  1858 
(16  &  17  Vict,  c.  34),  a.  2,  f^rheduh  Z).  -An  English 
compmny  formed  under  the  Companies  Aces  aud 
regislnred  iu  L  ondon  bad  power  by  its  memorandum 
of  association  to  acquire  the  whole  or  part  of  the 
capital  stock  of  an  American  incorporated  aaaoeto- 
mut  then  eeRying  on  •  bvewiac  bcaiaess  in  lite 
Stftto  of  ICieonn,  in  the  XTnflea  States,  and  to 
allow  the  legal  estate  and  in'on  ^t  in  any  business 
or  property  acquired  by  the  couj^^iiuy  to  be  vested 
in  and  carried  on  by  any  American  company  upon 
trust  for,  or  as  agents  or  nominees  of,  the  Eoglish 
company.  The  Boglish  company  acquired  the 
whole  of  the  share  capital  of  the  American  asaocia> 
tion  except  fourteen  shares.  Tho  brewing  operatione 
were  cjirried  on  in  the  Stat^'  f  ^Ti-jsouri  exclusively, 
and  under  the  immediate  management  of  the 
directors  of  the  American  association,  and  the 
breweriee  and  other  property  were  vested  in  that 
assodalMD,  end  the  officers  and  employees  were 
appoint^  by  the  American  directors.  At  the  end 
of  each  financial  year  copies  of  the  bal&nce-sbeet 
and  profit  and  loss  account  of  the  Ameri i  iii  iisso- 
fliatiou  were  sent  to  the  £nglish  oomjwuy,  and, 
after  oomidering  them,  the  dbsoteni  of  that  oom- 
paoj  informed  tiie  American  asBodaliao  as  to  what 
ofridend  they  theught  ought  to  be  dedared,  and 
tb"  American  association  hBhitniilly  declared  a 
dividend  at  the  rate  mentioned,  hi  the  reports  and 
accounts  of  tho  English  company  the  breweries 
buaineas  and  profits  were  treated  as  being  the 
pcayimljf  and  under  the  control  of  the  English  com- 
pany, and  the  dtreoton  of  the  Amarioan  assooiatioa 
were  referred  to  as  **  the  board  of  management  m 
St.  Louis."  The  acccimts  of  the  breweries  were 
audited  annnally  by  an  English  accountant  sent 
for  the  purpose  by  the  English  company.  The 
amount  of  the  dividend  on  the  shares  held  by 
the  English  company  was  transmitted  to  England 
for  distribution  amongst  the  shareholders. 

Held,  that  the  brewing  business  was  in  subntance 
tho  busiiH'Ss  of  'l.  -  English  company,  and  tli  ii  th  y 
were  liable  to  be  assessed  to  income  tax.  under 
aeoHon  2,  Sobeduk  D,  of  the  Inooma      Aoti  1853| 
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in  respeoi  of  fbe  anDiul  profits  or  p^fihi^  unmng 
from  thiMb  tnaiiMBS.— St.  Louis  BaswE&xss  v. 
Amom,  Q,B.Du  SSi ;  79  L.  T.  551. 

15.  Income  fase — Company  ngUtered  i»  England— 
Btmtteu  carried  on  and  profiU  mnde  abroad — Projitt 
partly  transmitUd  to  England — Power  of  coutrol  in 
Engtmid — Liability  to  income  tax  an  wholr  prufils — 
Income  Tax  Ad,  1853  &  17  Vtrt.  c.  34),  2, 
Schedule  D. — An  Eiigluh  oompan^,  registertHi  uii<ler 
tha  Oompanioa  AcU,  and  having  its  regiatarcd  office 
io  Iioadoo,  wu  lormAd  for  the  purpose  of  Bcqniring 
the  shares  in  an  American  brewery  company,  and 
for  the  purpose  of  carrying  on  r  brewery  businesH. 
The  Tendors  of  the  American  company  sold  to  the 
Eoglith  company  all  the  ahares,  oxoept  throe,  in  the 
tlM  American  compaiiy,  vbA  all  flie  personal  property 
of  tlM  American  compugr  tvM  tnofllanM  to  the 
Biwliflh  ooiDiMuiv.  In  ordw  to  arold  any  dfflonlties 
with  regard  to  the  American  laws  of  real  property, 
the  American  company  was  kept  on  foot.  The 
Knglish  company  found  the  c&pital  for  carrying  on 
the  brewery  business,  which  was  wholly  carried  on 
io  America.  All  the  profits  were  eaawain  America. 
The  directors  of  the  English  oompany  had  the 
entire  right  of  control  of  the  affairs  of  the  American 
company,  and  of  the  stafT  and  buaiuetis  iu  America, 
with  fall  power  to  appoint  or  dismies  any  of 
the  managers  or  officials  of  the  bosineM  in  America. 
In  fact,  the  direotoca  of  the  English  oonimny  dele- 
gated these  powen  to  the  managere  of  tiSe  hrewery 
\n  America,  who  were  also  the  directors  of  the 
American  company,  and  appointed  them  managers 
of  ttic  hnsinrss  in  Aiiiorica.    Aportiou  of  the  profits 

earned  was  transmitted  to  England  for  the  expeneee 
incurred  in  England  and  for  distribution  amongst 
the  ^glith  shai-eholdecB.  The  net  of  the  i>tofits 
remained  in  Aneifoa.  and  were  dtstribnted  among 

Amerii  nn  shareholders. 

Hflii,  that  the  busiutu^  waa  m  fii<;t  paitly  carried 
ou  in  Knghind,  and  therefore  the  English  company 
was  liable  to  pay  income  tax  upon  the  whole  of  the 
praAle  earned  by  the  busine«s,  and  not  merely  upon 
that  part  oi  the  pito&ti  whioh  vai  tnuuniittea  to 

England. 

Tiif  •'^(tii  Paulo  Bra ilia n  Railway  Co.  {Limited) 
V.  Carter,  73  L.  T.  Rep.  538,  tl896lA.  C.  31,  fol- 
lowed.—APTBOBI-B  V.  BoBO«WHai?«i  BBKwnre  Ck>., 
C.A.  \  80  L.  T.  395. 

16.  Income  lax — Deduction  of  tax  from  interett  or 
annuities — Income  Tax  Act,  1842,  Schednlrs  A  and 
I)— Inland  Revenue  .1  1^^S8,  «.  24,  ,\ih-j,  rtion  3. 
— A  county  council  bati  deducted  income  tax  under 
section  24,  snb-section  3,  of  the  Inland  Berenue 
Aot,  166S,  from  the  intenet  paid  hg  them  on  their 
oooeolidaied  etoek.  The  fond  frmn  which  moh 
interest  was  paid  consist'^d  partly  of  interest 
received  by  them  on  l.jjiiis  made  to  other  lociil 
authorities  ami  frum  wI.ilIj,  iu  accordance  with  the 
section,  income  tax  under  Schedule  D  had  been 
deducted  before  ^yment;  and  partly  of  the  rent  of 
lands  on  which  moome  tax  aadflr  flchednle  A  had 
been  paid. 

Held,  that  the  county  council  were  entitled  to 
retain  a  portion  of  the  income  tax  which  they  had 
deducted  corresponding  to  the  proportion  in  which 
interest  on  the  consolidated  stock  bad  been  paid 
uut  of  moneys  on  which  income  tax  under  Schednlo 
I)  had  been  already  paid ;  but  were  not  entitled  to 
rettin  the  jiroportion  of  the  deducted  income  tax 
which  corresponded  to  rl.i'  proporfi ju  in  \v]Lich 
interest  on  the  consolidated  stock  had  been  paid 
out  of  moneys  charged  with  inoome  tax  tmder 
fichedule  A.~  AiroBioT'OjnaaAX.  v.  LonMW 


OovKTX  Goxjvcn,.  Q.B.D. ;  [1889]  S  Q.  B.  SM ;  88 

L.  J.  a  B.  823 :  80  L.  T.  767. 

17.  Income  Utx — Dedttctiinu  under  SrhtdnJ-!  D—i 
per  C'-nt,  on  original  ant — 6  per  cent,  on  diminirl,iaj 
t'altie  —Question  of  _;'act — Income  Taj^  Act.  IM'i  {'>  X 
6  I  Vet.  c.  35),  s.  iOO.  First  Case,  r.  'i—Ca^U^znA  <j  ^  i 
Inland  Revenue  AO,  1878  (41  ft  42  Fid,  c  15],  «.  11. 
—The  appellant  company  daimed  midar  ■eetina  It 
of  the  Inland  Revenue  Act,  1878,  to  be  allowed  * 
deduction  of  £2d3,8i^3  on  the  ground  that  th»  nine 
was  a  just  and  reasonable  allowance  as  represeoticg 
the  diminished  value  by  reason  of  wear  and  tear 
during  the  year.  They  arrived  at  this  figure  m 
being  5  per  ceal.  OD  the  original  ooafe  of  tte  aUpt 
in  their  fleet. 

The  oonin  -H  i  jij'  rj  found  that  the  aversgi.'  Imt- 
tion  of  the  service  uf  ships  in  the  tieet  WMt  sereo- 
teen  years,  though  the  average  duration  of  life  of 
th«  ahipe  waa  twenty- eight  yaara;  and  that  sa 
allowanoeatthenteof  6  per  oent.  ootba  wflnaiHid 
value  nf  thr-  fl(f>t  for  the  year  of  assessment,  arrivtd 
at  liy  taking  tlie  original  cost  of  each  vessel  ttd 
writing  it  down  year  l  y  y  L;ir  at  the  rate  of  6  p«r 
cent,  on  the  diuiiuishiug  value,  ^'^^  ^  sofEcieBt 
allowance  to  cover  the  diminialied  v&lue  by  reasoa 
of  wear  and  tear  dazing  the  yaar,  and  they  fizad  Iks 
figure  at  £185,440. 

The  company  appealed. 

Held,  that  the  commuisiouers  had  dealt  vn-'u 
that  was  properly  before  them,   and  tLnt  tbe 
questions  were  snbetantiidly  questiona  of  {set.— 
I'EKiirstrLAB  A^-o  Oriental  Stsam  KATiOtazMV 
Ck>.  V.  Leb,  Q.B.D. ;  79  L.  T.  118. 

IS.  Income  tax  —Lift  aunroRct  oawiptmy— AaaW 

jtrojiti  and  gains — Mutual  oituramee — mtamt  tf 
jrremium  aa  "  rebate  i>r  dis'ounf  " — Th'-omt  7*  At, 
1863  (16  &  17  Vict.  c.  34),  ikhtduie  Z>.— Alif«  »**^- 
anoe  company  by  its  charter  limited  tbe  interest 
payable  to  the  holders  of  its  capital  stock  to  7  per 
oant.,  and  tbe  earnings  and  receipts  of  the  company 
over  and  above  this  fixed  dividend,  and  the  \otmt 
and  expenses  on  tbe  year's  trading  were  to  be 
acoummatcd.  The  in  urance  business  of  the  Lca- 
paoy  was  expressed  to  be  conducted  upon  tbe 
mntnal  plan,  and  every  five  years  each  policv- 
holdar  ivm  to  be  aooradited  with  a  ahara  of  tae 
aoflsmnlated  aurplna  to  be  applied  by  him  atiten 
the  purchate  of  an  additional  amount  of  insuriii  j« 
payable  at  his  deatli,  or  at  his  option  to  th«  p^r^  hi.-* 
of  an  anmuty  iu  reduction  of  his  future  pr'-nuLmi*. 
The  amount  of  the  surplus  funds  to  be  so  di ruled 
at  these  qsinqoennial  distributions  was  to  hs 
entirely  a  matter  for  tha  diseretioii  of  tho  diiaetaB 
of  the  company. 

Held,  that  th.  u  cimmlated  funds  of  the  oompinr 
were  not  the  property  of  the  policy-holders,  sad 
that  tbe  returns  from  surplus  did  not  pass  to  them 
by  the  constitution  of  the  oompaiyr*  l>Bt  were 
pajments  made  them  arinng  out  of  tno  "  profits  " 
earned  by  the  company,  and  the  money  so  to  ht 
divided  had  rightly  been  assessed  to  inoome  tax 
nnder  Schedule  D. 

Last  V.  London  Amtrance  to..  34  \\'.  K,  233,  li) 
App.  Cas.  438,  followed ;  A«o  York  Jr,,'isrance  '.'c 
v.  Slytt.  14  Agn.  Oaa.  381.  38  W.  £L  Big.  m 
approved  and  matingniahed. — "Bamxtcts:  tm 
AssT'nA?iTE  RoriETY  of  the  Ux!tei>  Statu  . 
Bisnor,  Q.B.D.,  566  ;  68  L.  J.  Q.  B.  772 ;  bOL.  T. 
738. 

10.  Tnc'une  ('U — Profits  of  traiie — IhdactiuH  f^ 
dtj'reciation  Of  machinery  or  plant — C'«4fc>tn»  «*- 
Inland  Jlevenue  Act.  1878  (41  &  42  Viet,  c  V>).  '.  !J. 
<— Ctommiarinnera  of  Inoome  Ikx,  wheu  s«a* 
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mattog  the  dedactiniiR  to  be  ulTowptl  from  tho 
profitfl  of  n  trnfle  uuiler  se<jtinn  I'J  of  the  CmtoinH 
and  In^iTiiI  IJ-  vrnuo  Act,  ISTH,  "  ;  i  - in  simting 
the  dimuiished  value  by  n^aaou  of  wear  ivud  teur 
during  the  year  of  any  machinery  or  plant  uaed  for 
the  purposes  of  the  coocnrQ,"  are  not  oound  to  take 
tn  average  of  the  depredatUm  during  thn  three 
BMoediag  yvara,  bni  naig  adooi  at  their  <  .stimata 
ni*  nicKint  of  the  depiraohnon  dnring  tbu  year 
miinediately  prccfdin;^  that  of  aeMMmnnt.  — 
CuxAKS  STEAHsuir  Co.  V.  C0UL8OX,  Q.B,D. ; 
^99]  1  Q.  B.  «6A;  68  L.  J.  a  B.  «M;  80 L.  T. 

20.  Ineomt  tax — Special  Act — Salary  pajfaNe 
wUhottt  dtdiuiion  or  ahntfmrut  for  taxtn — Right  to 
deduH  income  tax — Jiicotne  Tar.  Act,  1842  (5  &  6 
Viet.  a.  102.  S'hrdnU  E.  rr.  I,  (!  S/ma/ 
Art  (1(»  (h-K  4,  r.  TV,),  M.  22,  26.— All  officer  of  a 
churif}-  waa  eutitlt-d  undiT  a  Bp«Haal  Act  of  Parlia- 
meiit  to  recdvH  a  salary  of  cot  less  than  £Wi),  nor 
exceeding  £oOO,  without  deduction  or  abatement 
ioT  taxes.  At  the  date  of  the  qMoul  ^tA  no  inoome 
tuc  waa  payable. 

Held,  with  regard  to  a  |>»THon  Hiipnint.  1  T  the 
offie«  after  the  pasaiuR  of  the  Iiicoui«  Tax  Act, 
184"2,  that  the  persons  liable  to  pay  t  ii^  aalitry  wprw 
bound  to  deduct  the  income  t«x  therefrom.— Lund 
V.  Liverpool  School  ix)B  Isdigext  Bmxd,  Ch.D. 
Bgme,      6 ;  [1886]  2  Ob.  <i69 ;  79 1«.  T.  68. 

21.  TnhaMei  home  daiy—'ATUaamt*  dwtUing$ — 
Stparate  '  -"i/i'/  —  Er^nii'tr'H.  —  The  owner  of 
hon»ee,  onguially  built  or  adapted  for  artizana' 
dwellings  and  used  for  the  sole  purposn  of  sppurate 
dwelltit|(8,  is  entitled  to  ex^npuou  from  inhabited 
hooee  duty  under  section  26,  tnb-iection  2,  of  the 
InUnd  Bet«mie  Aiot,  1880,  u  mmndied  hy  teotkni 
4of  tlM  Inland  Vmwim  Aot.  1891,iMtwU]Mtaiidii>g 
the  fladttenoa  of  a  oomnion  entrance  rad  ttaixoMe, 
and  that  the  inmates  have  the  use  of  aoommon 
waahbouae  on  certain  days.— BiaJUlT  «.  LVE, 
Q.B.D. ;  68  L.  J.  Q.  B.  393. 

22.  Inhabited  hoiuf  dutif — Il<tU — Litn-ary — Lia- 
biUtg  to  be  aMeurd—48  <ieo.  S»  r.  U,  Schedule  B, 
r.  S—rfmue  Tax  Act,  1851  (14  ft  18  Fi«f.  e.  86).  ».  1. 
— TTiP  dining  hall  Kud  ofTicf-a  of  the  Middle  Temple, 
■whichareused  and  occuj>ied  during  tho  daytime  only, 
in  which  no  od«  sUfps  or  resides,  und  whii  h  have  no 
oonimonicatiou  with  any  prenii^e^  in  which  anyone 
■leepi  or  residea.  are  liable  to  inlmbited  bouae  duty, 
aa  oominff  witlidn  the  words  "  hall  or  office  "  in 
Tiile8«r  SdM^hlb  B  of  48  Geo.  3»e.  86;  but  the 
KbiBrj  if  not  a  "  hall "  laithin  tke  miwnina  of 
that  nile.  and  la  not  ItaUe  to  inbaMted  luNMa  wj* 
— 8TY1.KS  V.  MlPDLB  Tkmplk  RoriKTr,  Q.BtD., 
383  ;  (k>  L.  J.  Q.  B.  157  ;  7y  L.  T,  700. 

23.  MaU  iervant — Steward  of  working  mtH'$  dub — 
CMom  and  Inimd  Bmmut  AA,  1869  (82  &  33  Vid. 
e.  14),  M.  18, 19.— Bj  Motion  18  of  tiiaOnitoni  and 
Inland  Revenae  Act,  1869.  there  aball  be  paid  for 
every  male  aervant  15s.  By  sab-aection  3  of  aectiou 
19  "  the  term  '  male  servant '  nieatis  and  iu- 
dndes  any  male  servant  employed  either  wholly 
or  partially  in  any  of  the  following aafWCitieA  ;  that 
ia  to  tay,  .  .  .  hooae  steward  *  *  *  or  in  any 
ta^mxalsj  mvolfiiig  th«  dntiflt  of  anj  of  tha  above 
flii[iil|illnM  of  aanants,  by  whanver  itjrla  the 
peiMo  aeting  la  tneh  capacity  may  ba  ealleo.'* 

The  resp  i  rlPTitfi,  the  coiuinittfe  of  a  working 
men's  club,  had  j ower  to  discharge  the  steward, 
who  liH-;  ti)  li<'  fi  iiifiiir.cr  of  T.'i"  i  and  was  paid 
by  the  committee  3Hs.  a  week,  ile  served  at  a  bar 
at  a  window,  but  did  not  leave  auch  bar  to  wait  on 
the  mambara,  bni  pamd  what  wa*  ordered  through 
tlMwindoir.  L 
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Heaides  accounting  for  moneys  he  reodTadt  thil 
was  the  only  service  rendered  by  him. 

No  licence  had  been  takm  out  bijr  tha  dtUttitBim 
iu  respect  of  such  steward. 

Held,  that  such  Htewurd  was  a  "male  servant" 
within  the  Aot,  and  that  the  respondents  ahoold 
have  iakien  ont  a  liceooe  in  raspeot  of  him. — 
Solomon  v.  Croppbr,  Q.RJi.  ;  79  L.  T.  301. 

2-1.  Prohftte  Dutt/  —  Tfdat*>r  foreign  subject 
domiciled  abnai — f.'oinpnng — Executor  de  son  tort — 
Intermeddling  with  e»tate—Li<Mlity  to  pay  probate 
dato— /VMaftiea— 55  Geo.  3.  e.  184,  t.  37— CVwm 
Smte  Ai*^  1865  (28  ft  29  17rf.  r.  104),  a.  57— OiafotiM 
and  Inland  Bfvenue  Act,  1881  (44  Vict.  c.  12), 
$.  40. —  Upon  the  death  of  a  testator,  a  foreign 
subject  domiciled  in  Anieriijt,  nbsres  awl  debentares 
ill  au  English  company,  of  which  he  was  the  regis- 
tered holder  in  the  books  of  the  company  iu 
London,  passed  by  his  will  to  bis  executors  iu 
Ameiioa,  aooordlng  to  the  law  of  hie  domioiL  At 
their  rsqacat  the  eompany  paid  to  tbeoi  the 
dividends  and  intr  re^t  payable  upon  the  testator's 
shares  and  debentures  and  transferred  into  their 
names  in  the  company's  books  in  London  two 
shares  and  a  deb^ture.  The  executors  to  the 
knowledge  of  the  ootnpany  had  not  obtained  and 
did  not  intend  to  obtam  probate  iu  England. 

^Ud,  that  the  oompany  had  made  themaelvw 
eMOttlm  dt  mM  terti  that  the^  had  "takn 
poseoirion  of  end  adnhdstarefl**  part  of  the  tes- 
tator's estate  («ee  ."iS  Geo.  .1,  c.  1<J4,  9.  :}7  ;  2S  29 
Vict.  c.  104,  s.  57),  and  wore  liable  to  penalties, 
and  to  deliver  an  account  and  pay  hih  li  ilnty  m 
would  have  been  payable  if  probate  had  been 
obtained  in  England. 

The  decision  of  the  Court  of  Appeal.  [1888}  1 
Q.  B.  205.  afiBrmed. 

Semble  by  Lord  Davey,  that  the  oompany  were 
persons  who  "  ought  to  obtain  probate  or  lettore  of 
administration  *'  in  England  within  the  meaning  of 
the  Customs  Act,  1881  (44  Vict.  c.  12),  s.  40  (although 
they  were  not  entitled  to  do  so),  because  under 
tbo  Probate  Act,  1857,  s.  73,  the  court  had  power 
in  its  discretion  to  appoint  them  administrators.— 
Msw  ToRK  Brswxbus  C!o.  v.  AxiOBim-OBrBAAi, 
H.L.  ;  [1899]  A.  0.  62  ;  68  L.  J.  a  B.  ISS;  7» 
L.  T. 

25.  IStump  dui^ — Agreement  in  eontidtration  of 
fixed  annual  i>ai/mentt  — "  Bond,  coutrad,  or 
imtntmeut,  being  the  atd^  or  jaineipal  or  primnru 
security  "—Stamp  A<t»  1891  (84  ft  55  Vid.  c.  39), 

Fini  3ehedvk.—Bj  ma.  nfiaaniiinf  in  writing,  not 
under  seal,  one  8.  B.  agreed  to  pay  atelephona 

company  the  sum  of  £12  per  annum  for  the  use  of 
a  t^^lephone  wire  and  apparatus  which  the  company 
Was  to  affix  to  his  house.  The  rent  '.v  is  }m 
payable  every  year  in  wU-ance,  and  either  party 
might  put  an  end  t<  th>- agreemMlthj  giving  tha 
Other  party  three  mouths'  notaee. 

Hald,  that  ^ie  Inatminent  waa  liaUa  to  an 
eolprem  duty  under  the  head  "  Bond.  Covenant,  or 
Inttruuieiit  of  any  kind  whatsoever "  in  the  first 
schedule  to  the  .Stamj)  Act,  1S91,  as  L*  int,'  ''tha 
only  or  pnncip-il  or  primary  security  for  aav  .  .  . 
sum  or  sums  of  mOMy  at  itatad  periods  for  an 
iudehoite  period." 

Jones  V.  Commiuioners  of  luimd  Revenue,  43W»B, 
818,  [1895]  i  a  B.  484,  ap|covad.— Nai»WA& 
TMtiwiowa  Oo.  V.  Iir^AND  Bsrann  One* 
MI8810SKRS,  f.A..  217:  [1S<19]  1  Q.  B.  200  ;  66 
L.  J.  Q.  B.  2-^2  ;  711  I*  T.  014. 

26.  Stamp  duty — Ccitveyancr  on  lttI»^Agreeiiuui 
/or  tale— Ad  vaiorem  dutif— Ltatduld  UOereU  u» 
Uenuid    ht>ti$e-'0«odwai—**Legai    er  apiHatih 
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transfer"— Stamp  Act,  1891  (54  &  56  Kid.  c.  39J  «. 
59,  sub-tectioti  1. — By  an  scrreemoit  under  aeai  a 
vendor  agj>ed  to  nII  to  the  West  London  Syndicate 
(inter  alia)  the  goodwill  of  s  hotel  proprietor  and 
lioenaed  victuHller ;  tlie  lease  of  the  hot*!  and 
remiBee  and  tho  vendor's  int<-rej<t  therein  ;  all  the 
ousehold  furuitare,  fixtures,  fittings,  and  other 
effect*  (other  than  atock-in-tnde) ;  aU  OMh  in  Juuid 
and  at  the  bank  to  whioh  the  v«ndor  WM  tiien 
entitled  ;  and  all  tbe  Look  and  other  debts  dae  to 
the  vendor  in  wmncxtion  with  th«  busineaa.  The 
CO nsi'if ration  for  the  sale  v/hk  t)it  ilisi  Imrge  by  the 
syndicate  uf  the  debta  and  liabdities  of  the  vendor 
then  due  iu  relation  to  the  busineaa,  and  the  aum  of 
£i,2^,  of  which  £1,402  16i.  Sd.  waa  the 
apportioned  oonrideration  for  the  f nrnitim,  itook- 
iu-trad<',  hiid  cash. 

The  amount  of  tho  d(>bts  antl  liabiiitiea  forming 
part  of  the  coLHideration  was  found  to  ho 
£l,liAi'>  Ss.  M.,  ao  that  the  purchase  consideration 
amouuted  to  i.'o,585  8e.  4d.  It  waa  agreed  that  tbu 
vendor  should  abow  a  good  tUla  to  the  nremiaes  and 
assign  th«  lease  thereof  and  fhs  goodwitl  of  the 
business  to  the  Hyndicitto,  and  that,  in  the  event  of 
th«  landlords  not  consenting  to  th«  assignment  of 
thi>  leaoe.  tbnt  the  vendor  would  execute  a 
declaration  of  trust  in  favour  of  the  syndicate.  The 
consent  of  the  lundlords  was  not  obtained,  and  a 
liedarstioa  of  trust  was  therefore  executed  and  was 
stamped  with  the  fixed  duty  of  ten  shillings. 

Held,  by  A.  L.  Smith  and  Yaugh(»n  \Viri  iiii  =  , 
TuJJ.,  that  there  waa  not  au  agreement  for  the  sale 
of  an  equitable  interest  in  any  property  whatsoever 
within  the  meaoing  of  section  59,  sub-section  1,  of 
the  Stamp  Act,  1891. 

Hdd,  by  Bigby,  L.J.,  that,  though  on  the  face 
of  the  agreement  it  was  not  for  the  salo  of  an 
enuitablc  intt-rent  in  jvroperty  within  that  section, 
^ot,  looking  at  the  fauis  of  the  case,  it  ought  to  be 
inferred  that  the  agreeonnt  WM  only  for  the  sale 
of  an  eq,oitnbie  intereat* 

Hdd,  further  by  A.  L.  Smith  and  Eigby,  L.J  J., 
that  the  goodwill  was  capnblt'  of  b<nng  sold 
separately  Kud  iudwpendently  of  the  leasehold 
prt'mises,  and  that,  in  respect  of  the  go<)<lwill,  the 
agreement  was  liitble  to  an  ml  mlt/rem  duty,  an  sucn 
goodwill  was  property  o'her  than  lands. 

Held,  by  Vaugban  Williams,  L.J.,  dissenting, 
that  the  goodwill  could  not  be  ssparated  from  the 
leasehold  preiiiise<>,  and  that,  consequently,  the 
agreement  whs  not  liable  fo  an  ad  im(ortin  duty 
npon  that  part  of  the  eoiistidemtioii  ap)>ortioned  to 
the  sale  of  the  goodwill  and  lease  of  ttie  boteL — 
Wbsx  Lotnxnr  Syndicate  v.  Ixi^om  Bkvkxue 
OoHMISaiOHBSS,  C.J.,  12£:  £18961  2  Q.  B.  a07; 
70  L.  T.  289. 

27.  Skimp  diifif  —  Cojtvryiiift  on  mh — Contract /or 
tale  of  equititble  iutrrrM  Rf  <,nstritrlion  of  company 
in  course  of  winding  up — Agrtement  for  transfer  to 
IMiV  company  of  shares  in  elo  toa^ny— Declaration 
4lf  trxut  vf  shares  in  old  company— Stamp  Act,  1891 
(M  ft  55  Viet.  c.  99),  m.  54  .  59  (l).-~By  an  agree- 
ment under  seal,  imidf  li^t  i  nn  ill  slmreholders 
in  an  unlinjited  coinpwiy  (which  was  iii  PAiurse  of 
being  voluntarily  wound  up)  and  a  new  limited 
oompany,  it  was  agreed  that  the  shareholders  in  the 
«ld  oompany  should  "eoudiange"  thsir  shares  in 
that  company  for  oertain  numbers  and  amounts  of 
stock  ana  shares  in  the  new  company,  and  that  the 
new  coniviiiiy  thould  also  pay  e^TtHiu  sumis  >  f  cjtah 
tothe  ehhr-  ti.  lilers.  The  agreement  also  provided 
Hiatt  upon  thM  allotment  to  the  shareholders  of  the 
old  company  of  Uto  sbaift  and  stock  in  thA  mm 
company,  ibt  ■hwwholdsw  dundd  "boSd  tfasfr 


respective  shares  in  tho  old  company  in  trast  bx  the 

new  company." 
Held,  that  the  agreement  was  a  "  uuursfapss  sn 

sale  "  of  the  shares  in  the  old  company  Wttkm  the 
meaning  of  set  lie  Ti  .j1  hF  t:n'  Stamp  Act,  1S91,  /-t  i 
"  contract  for  the  sale  of  an  equitable  intfcrt«l  "  is. 
those  ahares  within  section  59  (1)  of  that  Act.  and 
waa  ebaqseablo  with  ad  valorem  daty  on  the  ea^ 
paid  and  tiboskarss  and  stock  alMlM. 

Dittum  of  Channel],  J.,  in  West  London  Syndieak 
v.  Commisfif'iirrs      Inkmd  Revenue,  ri898l  1  Q.  B. 
■2'J(),  at  p.  'J  50.         W.  K.  Di-:.  74'  approved. 
CHESiERPifcLiJ  Bmeweey  Co.  v.  Ini^vxd  KEVIMn 
CoMMlssiOKEHs.  Q.B.D.,  ;i20 ;  [1889]  2  Q.  B. 
68  L.  J.  Q.  B.  204  :  79  U  J.5d9. 

2&  £famp  dxtty — Conveyance  on  sale — Cnuidera- 
Hm — fhtmyanee  of  projteriy  suhjrd  to  tht  pctgrnatsf 
rniiurij — .\^^i<jnmnit  of  lrrnth<Jd<  —Rent — Stttmp  Act. 
1S91  (<j1  it  oo  I'ift.  c.  ;)!)),  /tj.  ji'},  .)7  ;  Sfh^ule  /. — 
On  a  conveyance  on  sale  of  leaaehold  prL'p^r".. 
subject  to  the  rent  reserved  by  the  original  least:,  uc 
(in  the  caae  of  such  a  conveyance  of  n  pvt  onlj  of 
the  demised  propsrtyj  sobjeot  to  an  nppoftienart 
part  of  the  rent  so  tesored,  soch  rent  is  not  a  pan 
of  tho  consideration  in  respect  whereof  the  cjnTfr- 
asKiO  is  ubargeable  with  ad  valurem  duty  ucuiiie^r 
section  57  of  the  Stamp  Act,  1>1>1. — S^\  av.'<1  i- 
Inland  Bbtshvs  GoKMissioxEaa.  Q.B.D., 
ri899]  1  Q.  B.  88j;  68  L.  J.  Q.  B.  234;  » 
L.  T.  56. 

29.  Stamp  duty—Debtntim—Bisht  io  rsdsei  difca 
fare  on  paying  a  premium — BtmspAtt,  1891  (54  ft  fi 

Vict.  r.  3!t),  8*3.  Si-hnlu!(  I.  —  A  limited  com|>anT 
issued  a  series  of  debentures  of  £100  each,  wl: 
each  debentiin  h^.-t-  d  that  the  company  would.  »: 
certain  specified  dates,  pay  to  the  registered  hoick; 
the  sum  of  £100,  with  interest  at  £5  10s.  per  emt* 
and  one  of  tba  conditions  indozssdotttbedslisalmai 
was  that  flw  company  might,  after  th«  Isl  of  Jidy, 
1900,  on  giviup  ruooths'  notice  to  the  register^i 
holder,  red»*iii  any  debenture  at  £10,3.  before  tL* 
time  fixed  for  payment.  Tiie  d<  beutures  wrr* 
marketable  eecniities  not  transferable  by  delivts; 
within  the  m««aing  of  Sohedola  I.  of  the  fltsn 
Act.  1891. 

Held,  ^at  each  debenton  waa  a  security  for 

£103.  and  not  for  £100  only,  and  ought,  therefoi*. 
to  be  stamped  as  a  mortgage  for  £103,  as  reqtured 
by  Schedule  I.  of  the  Stamp  Act,  1891. 

*  In  a  Becoiid  case  The  Knights  Deep  (/.inuiafi 
{yo.  2)  {Aii}>t  !U(7iU)  V.  2'hc  Commissioners  of  ItdasA 
Revenue  {Respondents)— when  the  oooditiona  of  ttis 
debenture  were  in  all  respects  the  same  as  in  tbt 
previous  case,  except  that  the  debenture  was  pav- 
able  to  "  bearer,"  the  court  h<«ld  that  th9  asm^ 
principle  applied. — Knights  Deep  (LiinrKD) 
IXLAXD  Bivsxvs  CoMMissioarxas,  QJtJt.,  4U; 
[1899]  1  aB.  945;  68  L.  J.aB.  125;  T9L.T. 
i(H. 

'M.  Sbmp  duty — Foreign  teeuritv  iatmed  ia 
UnUei  Kimftbm—Bkmp  Act,  1891  {54  ft  55  fftl^. 
39),  s.  82,  siib-section  1  (6)  (i.).— The  i:^  of  iS 
American  railway  (K>mpany,  payable  to  btiwer,  cotj- 
tained  a  clause  on  the  face  of  the  bond:  "Tie 
bond  shall  not  be  valid  for  any  pmpoass  uala) 
authenticated  bv  the  certificate  hereon  indonsd  ot 
the  trustee.  .  .  ."  This  instrament  had  b«s 
exsonted  in  the  TTnited  States  and  delivsBel  Is  • 
trust  oompany,  which  was  tu  act  an  trustee;  bst 
the  cwtificate  was  unsigned,  and  the  instnuaest 
was  transmitted  in  that  state  to  London,  lAan 
cestifioate  was  sumed  as  rccndnd,  asd  hml 
iMMdtottehflUm 
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MM,  tbat'ths  bond  wm  »  UMtkuMiU  wourifcj 
liotii  made  ud  iitned  Id  tiM  TJidted  Eioadom 

within  the  nipaning  of  section  88,  mb-MOtMIl  1 

(^}  (<■)•     t^«»  Stamp  Act,  1891. 

Dfdsion  of  the  Court  o!  Ajip^al  (48  W.  R.  98, 
[1898]  1  Q.  B.  78)  affirtued.— Hevblstoke  v.  In- 

lAXB  RETBKCE  COHMiaSIOXSB8(BAHl>'a  V.  IXLAXD 

Rkvjuiuk  ComiiMioiiMfl),  B,L.t  210;  [18981  A*  C. 
Mft;  79I«.T.  227. 

3).  Stum}!  duti/—Mori(f<i<fe — Covniant — Agreement 
■wadtr  teal  to  exteute  martgogt  when  rtquind — Stamp 
Ad>  1881  (M  ft  55  Viet.  CL  30).  «.  86,  8th$dute  I.— 
By  an  instrument  muUr  seal  a  comjjtiuy  agre(-d,  in 
conuderation  of  a  sum  of  money  then  advftncfd  to 
them  by  ft  Imildiiig  society,  to  execute,  whi-ui  .  -  r 
called  upou  by  the  iodety,  a  luortgagu  or  cLurge  of 
the  company's  intere«t  in  certain  lands  in  such  form 
M  the  society  sboald  request,  to  leoaro  the  repay-  i 
mflBfe  of  the  nun  ao  adtruioed  and  bAacatt :  and,  by 
tbo  itine  iiuitniiii«titi,  tb«  OOmpHUy  agreed  to  pay 
intcreat  on  tlie  ton  •dninoed  imtu  repayment,  and 
appointed  a  person  rpceiTer  of  the  rente  nn  '  [  r  fits 
'  of  the  lands  so  loii^  as  any  money  remaitind  due  to 
the  society,  such  receiver  not  to  take  possession 
until  dofKolt  had  been  nindw  in  payment  after 
dAoinnd  of  the  principal  and  iutereHt. 

Held,  tliat  the  instrument  was  a  "  mortgage  "  or 
»  "oovmaBt*'  within  the  m»aaiog  of  the  Stamp 
Aflt»  1881,  ond  cbargeablfl  with  f^/  mlort-m  duty 
tinder  the  bead  "Mortgage,  Bond,  Debenture, 
OoveuBut,"  in  the  first  schedule  to  that  Act. — 
UNiitii  Hf-at.izatiox  Co  v.  Inland  Kktxhus 
Commission KKs.  >,>.U.D.,  381 ;  [1808]  1  Q.  B.  961 ; 
68  L.  J.  Q.  B.  216  ;  79  L.  T. 

32.  Stump  duty — Morfrjatje. — Srcnrity  fur  the.  rt- 
yaymeut  of  money  lo  be  tlierta/ter  tent  or  paid — 
AddiUonei  or  tti^iMed  meuritjt — Trutt  deed  /or 
teeurinjf  dtbemttm  $lodp— Slump  Att,  1891  (54  ft  65 
Vt'd.  f..  39),  *.  86,  luh-tection  1 ;  s.  88,  tuh-ttdion  1 ; 
Schedule. — A  trust  deed  of  1897  for  securing  irre- 
deemable 3\  per  cent,  debenture  ntock  of  a  company 
provided  a«  follows :  That  tbv  iisue  of  the  stock 
should  in  the  first  instance  be  limited  to  £300,000  ; 
that  a  further  imne  uiigbt  be  made  of  £540,000, 
auikillg  altogether  £840,000;  that  such  forthfr 
iwiM  should  only  be  oiade  for  the  purpose  of 
TtdasmiDg  or  paying  off  an  tUnmSj  ensting  4  per 
cent,  debenture  stock  secured  by  a  trust  deed  of 
1892 ;  and  that  the  4  p^r  cent,  debtmture  stock  to 
be  I  I'M  ed  or  paid  off  should  ba  tnosigRial to  the 
trustees  of  the  deed  of  1897. 

Held,  first,  that  the  deed  of  1897  was  a  security 
for  the  repayment  of  money  to  be  thereafter  paid 
within  the  meaning  of  section  86,  sub-section  1 ,  of 
tba  Stanip  A«t.  1881,  and  that»  by  viitiia  <rf  section 
88,  tiib*«ectfo«i  1,  it  waa  obargeaUa  wKh  duty  on 
tie  total  amount  of  £840,000;  secondly,  that  it 
■WHS  chargeal)le  (under  the  headinff  MortpaRe,  Bond, 
IJebi'Ti ture,  Covenant)  with  a\l  r  i  ?  ^  'inly  at  the 
rat«  of  2t>.  ijd.  per  cent.,  as  b«iiig  a  principal  or 

Srimary  security,  and  not  merely  with  ad  valorem 
nty  at  the  rate  of  6d.  par  oant.  aa  being  aa  addi- 
tbaial  or  stibstituted  •eonrit;^.— <2rrr  of  Lohdon 
Bhcwkbt  Co.  v.  Ikland  RxvxifuiOoMuissioNXBs, 
Cd.,  216 ;  [1899)  1  a  B.  121 ;  62  L.  J.  a  B.  02 ; 
7Vli.T.«48. 

8Si  Stanu)  duty — Policy  of  inturatue  against 
aeeidmt — Emplover$'  Ikiht'lity  policy — Stnmp  Jet, 
1S91  :54  &  5.5  IV.-f.  c.  3?»).  ^  OH.— A  policy  of  in- 
surance by  which  an  insuraiice  company  agrees  to 
pay  for  and  on  behalf  of  the  assured  such  sums  as 
iha  aasured  shall  beooma  liable  to  pay  in  reapaet  of 
pawoaal  iofatj  oanaad  in  Ua  Vndnan  to  wodnBan 


in  hia  anplojBNBt  ia  not  a  "poltqy  of  toaoraiKia 
against  aondent  **  within  flte  moaidDg  of  laolion  48 

of,  and  the  schedule  to,  the  Rtamp  Act,  1891,  but 
rpquir«e  to  be  stamped,  if  under  seal,  as  a  deed,  and 
if  under  hand  only,  as  an  ngreement. — Lancashirx 
I.VtJUUANCE   Co.    V.     IXLAND   KEVKITUB  CoMMIS- 

sioNEns;  Vulcan  Boiler  and  Genkral  IxstrR- 
AHOX  Co.  V.  IXLAKD  Ssvsvux  OoMMi8Sioinaie» 
Q.B.D.,  396 ;  [1899]  1  a  B.  858 ;  68  L.  J.  a  B.  143 ; 

79  L.  T.  731. 

34.  Stamp  dutjf — BeceipU — Penalties — Etdries  of 
•MRU  As  loah—Pagmmt  if  sumt—Entriet  initialled 
by  penoH  reeemng  momty-'Liabilify  qf  enlintt  to 
stamp  dittff  at  rtmpti-—Skm»  Att,  1891  (54  ft  65 

Vici.  c.  39).  M.  101,  103.— A  bank,  which  was  a 
limited  company  carrying  on  a  moneylending 
busine-s,  engaged  a  solicitor  under  an  agreement 
which  madti  biui  an  offi.cer  of  the  bank,  for  the 
purpofo  of  carrying  on  the  legal  bosiuese  of  the 
bank  and  collecting  debts  due  from  customers. 
When  the  solicitor  recovered  aoma  of  money  for  the 
bank  ha  wrote  down  th«  amooat  in  a  book  kapt  bj 
Uoi  for  that  purpose,  and  b«  than  tofdc  tlia  monay, 
with  the  bottle,  to  ilie  bank  and  handed  the  amount 
over  to  one  of  the  officers  of  the  bank,  who,  in  the 
margin  opposite  the  amount  paid,  gem  r  sl  y  wrote 
the  word  "  R«>ceived,"  with  the  amount  and  the 
date,  and  somethues  simply  put  his  initials  with  the 
date,  and  in  one  case  wrote  the  word  "  Entered," 
with  the  amount  and  initialat 

Held,  that  these  entries  were  all  receipts  within 
the  meaning  of  section  101  of  the  Stamp  Act,  1  ij91 ; 
that  there  was  no  distinction  in  the  form  of  the 
receipts,  and  that  all  the  entries  in  respect  of  £2  or 
ujiwardn  rt'ouired  to  Lie  ntamped  as  receipts;  and 
that  the  bank  were  liable  in  penalties,  under  section 
103,  for  the  act  of  its  ofiEcers  in  not  stamping  them. 
— ^ATTORNBT-OnnBAi.  V.  Gabutoh  Bask,  Q>BJ>n 
650;  [1899]  2  a  B.  168;  66L.  J.  Q.  B.  788. 

35.  Stamp  duty — Receipt — Scrip  certificate — Inital- 
tnenL — A  reoeipt  npon  a  duly  stamped  scnp  oartifi- 
cata  foraaiun  of  atookaokaowWiging  aninatalnimt 

due  thereon,  is  within  tbe  exemption  11  under  the 
title  "receipt"  in  the  first  schedule  to  the  Stamp 
Act,  iSStl,  and  is  not  lialile  to  stampduty. — -LoNDON 
AlTD   WSSTHINSTEB    BxXK  V.   INLAND  REV£»f7B 

OOMHBllonBa,  Q,B.1K ;  68  Ih  J.  Q.  B.  787. 

36.  St'imp  duty — Sale  of  huaiue$a — OoodtviU — 
"  Property  locally  situate  out  of  the  United  Kintfdom." 
— The  parties  to  an  agreement  in  writing  were  M., 
N.,  "W.,  a  syndicate,  and  a  company.  The  agree- 
ment recited  that  M.  carried  on  business  i:i  the 
United  Kingdom,  and  that  N.  had  acquired  the 
right  to  purchase  the  business  on  trust  for  W. ;  that 
N.  with  the  sanction  oi  .W.  bad  agroad  to  maka 
over  ibat  right  to  tiie  syndieata;  and  it  waa 
provided  by  the  agreeuu-nt  that  M.  by  the  direction 
of  N.,  W.,  and  the  syndicat*,  should  sell  to  tho 

C01iiJ:iilii,'  thr  p^iiodwlU  lii.d  )  ■  r  i  i  ii  I  i '  s  iif  "lih'  lillsinCBS. 

The  agreement  was  executed  by  the  syndicate 
and  the  company  in  England,  bat  hf  tba  ofhar 
parties  out  of  the  United  Kingdom. 

Held,  that  the  agreement  was  "niade  in 
England"  within  aaotion  M  of  tho  Stamp  Act, 
1891  :  tiiat  tiie  ''goodwm**  wai  "property,"  but 
not  "jiroporty  locally  hituate  ont  of  the  United 
Kingdom,"  and  that  the  agreement  was  ohaigeiable 
with  aJ  vah'rrtn  duty  in  respect  of  the  value  of  the 

goodwill. — MnxxB  v.  IsxJLm)  ILnvxKint  Coh- 
umamxn,  Q.BJ>. ;  66  L.  J.  Q.  B.  797. 

37.  Surci-tiioii  duty — Alienation — Nnv  tuccettion — 
Sueuuion  Duly  Act,  1853  (16  ft  17  VicL  c  51),  tt.  2, 
15,  18.— Uadar  tka  pnmKnu  ol  tlw  wiU  of  thn 
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8'conil  B>iroij  Wolverton,  wl.n  (i;,- 1  Iti  l^^'^T,  the 
wholy  of  his  retidufiry  esLiiti,  subject  to  the  widow's 
life  iu  teres  t,  waa  held  in  trust  for  the  person  who 
migh»,  at  the  ttme  of  the  widow's  death,  answer  the 
description  of  tike  tcatator's  right  heir  at  common 
ii^w.  At  the  testator's  death  his  niecoH  became  his 
W-halroos— ,  and  the  appellant,  a  nephew,  succeeded 
to  the  title. 

Fnderadeelof  arrangemuut.  dated  the  3 let  of 
DeC''iaber,  1888,  the  co-heiresses  under  this  will  and 
the  amMlliiiLt  «wig08d  tb«ir  oontiiigiat  mtereiti« 
and  the  widow  h«r  life  intMMt,  in  the  tartator't 

reai'^uary  estate  to  trustees  upon  trust  to  pay  thoro- 
<»ut.  upon  Lady  Wolyertou'a  decease,  an  aauuity  of 
£  1  'j  t  iDO  to  the  appellant,  and  certain  •oonn.iilations 
and  payments  were  also  provided  for. 
The  testator's  widow  med  on  the  4th  of  January, 
the  oo-hnirowM  sorvivioghflr,  wbon  th&  Com- 
loitsionan  of  Inland  B6ff«Diw  vwdvttfl  legac  y  duty 
Ht  the  rito  of  3  per  cent,  on  the  whole  of  the  tmttk- 
tor's  residuary  estate.    In  addition  the  commis- 
sioner'*  ulaimed  succession  duty  upon  the  annuity-  of 
£15,000  at  ti^  par  cent,  from  the  appellant  as  upon 
j»  Bucceitsioii  coming  to  the  appellant  Innn  the 
taatator^B  widow  or  mm  Um  0&>EeixMNi»  or  tram 
Doch* 

Held,  that  no  new  guocessiou  was  croatrd  in  fl),- 
annuity  of  fl-'j.OOO  to  which  the  appellant  became 
entitlc'd,  and  that  ho  was  not  liable  to  duty. 

DecLuou  of  the  Court  of  Appeal  (45  W.  B.  236, 
C1897]  I  Q.  R.  2U)  reversed.— WoLVBRTOX  (Lord)  v. 
ATTORWEY-QMrXEAL,  IT.L.,  87 ;  [188ft]  0.  A85 ; 
78  L.  T.  08. 

38»  Succession  duty — Partnership  heiiveen  father 
and  mt—Ikath  «/  /at^r—Sah—aueemion  Dubi 
Ad,  1853  (16  ft  17  m  c  51).— Tlia  fMlhttr  of  tlM 

appellant,  who  had  carried  on  a  buniness  for  a 
long  tinio,  t-Qtered  into  partnership  with  his  son, 
th«  appellant,  for  a  term  of  years.  The  sou 
brought  no  capital  into  the  business,  but,  by  the 
deed  of  partnership,  it  was  agreed  that  one-third  of 
the  oapitel  wa«  to  M  dMaua  to  be  the  son's,  and 
that  t&e  {woflti  wan  to  be  dirtded  accordingly.  It 
was  also  agreed  that,  if  the  partnership  continued 
for  the  stipulated  term,  or  was  tertuiu^teii  by  any 
other  cause  than  the  desith  of  one  partner,  the  son's 
share  of  the  capital  was  to  be  one-half ;  and,  if  the 
father  died  during  the  term,  the  son  was  to  have 
the  whole  bnwnMi  and  p^y  £10,000  to  the  father's 
executors ;  and.  if  the  son  died  durinj^  the  term, 
the  father  was  to  have  back  t!.i>  uhiil-  ljin;:.eH^  mid 
piiy  iila.OOO  to  the  sou's  executors.  The  father 
dittd  during  the  term,  and  the  Orown  daimed 
•ocoesnoQ  dut^  from  the  son. 

Held  (affirming  the  judgment  of  ttieoonrt  below), 
that  the  partnership  deed  was  of  the  nature  of  a 
family  arrangement,  aud  not  a  sale  of  the  business 
to  the  son  upon  the  footing  of  a  commercial 
transaction,  1^  that  the  duty  was  payable. — 
Bboww  v.  AnwufBT-GxinDui^  H,L.i  79  L.  T. 
572. 

See  alio  Bankruptcy,  17. 

mSUBAirOB:— 

1.  Bmrghtrjf  and  hotuebreaking—"  Adwd  /ordbU 
mtd  violent  tAry  "—Entry  by  opening  iiTtjocfescf  door 

Brmln'nf}  dpt^i.  i.^n-  r  i.k>or  of  shop- f runt. — A  policy  of 
insnranco  on  a  jeweller's  stock-in-trade  recited  that 
the  assured  was  desirous  of  eflV  utiu  c-  jhi  iiiHurance 
against  "loss  or  damage  by  burglary  and  house- 
breaking as  hereinafter  deflneid."  and  in  its  operative 
part  it  incnred  him  against  kws  of  the  ijcmtTlv 
therein  deMiribfld  "  by  tiieft  foUowiog  upon  aetoai 
fn-  ciblo  and  violent  entry  upon  the  premises  wherein 
the  same  is  herein  stated  to  be  sitaate."   In  the 


proposal  for  tho  insuran  ■  :1ib  aasared  stated  that 
the  premises  were  a  shop,  warehouse,  and  dwelKof , 
and  that  they  were  protected  by  wood  shatt'^a 
and  iron  bars,  and  iron  platss  inside.  The  nohcy 
oontained  a  eondition  that  (lie  assured  should  t»k» 
all  due  precautions  for  the  safety  of  the  property 
insured  an  if  the  name  were  not  insnred  as  regards, 
intfr  alia,  ^''L:lring  all  doors,  windows,  and  otlter 
means  of  eiitrauoe.  During  the  tvimparary  absenes 
of  the  porter,  who  was  taking  down  the  shop 
■batten  in  the  monung,  the  ironfe  door  being  shot, 
bntneidiflrlodked  nor  bolted,  atiiief  opened  tiie  door 
by  turning  the  handle  and  entered  the  shop,  and. 
having  forcibly  wrenched  an  iron  plate  and  padlock 
off  an  inner  dour  of  the  tihop-frain'^  itole  tbciefauBl 
part  of  the  iiisured  jewellery. 

Held,  that  the  loss  was  not  covered  by  th^  policy. 

Decision  of  Wills  and  Kennedy.  JJ.  (M  W.  B. 
557,  [1898]  2  Q.  B.  136),  ravened.— QsOMt  in> 

Gcr  :  MTTHS,  &C.,  BtTHGLARY  IXSrRAXre  A=:*OCU> 
TiON,  ilE,  C.A.,  474;  [1899]  1  Q.  B.  695;  M 
L.  J.  Q.  B.  365;  80  L.  T.  248. 

2.  Deposit— Bank — Liquidation — RtronMrmeKm  - 
Se&>nd  lianidation — Purcna*e  of  attrts  by  new  odsi* 
^ny — Final  dividend  vu  li  jui. lotion." — PLuntiS' 
insiued  certain  sums  deponi^ed  in  the  M.  Bank  with 
the  defendants  who  ui  i'  i  *  k  to  pay  him  interest 
on  sooli  dmoeits  should  default  be  made  br  the 
beak  "nnnl  lSb»  principal  was  paid  bj  the  nnk 
and  (cir)  the  undertakers ;  and  the  principal  som. 
less  any  portion  of  tho  priucipal  previously  received 
from  the  bank  when  the  final  dividend  in  bani- 
mptcy  or  liquidation  is  declared."  A  few  iIavi 
after  the  policy  was  entscad  into  the  M.  Bask  wmt 
into  liquidation.  It  was  noopitraoted,  and  sal^ 
■equently  again  went  into  liqaidation.  Under  Wi 
second  liquidation  dividends  to  the  «'xtent  of  5s.  74. 
in  the  pound  wer«^  paid  to  the  plainUiT.  The  last 
such  dividends  did  not  purport  t^^  be  a  final  dividend, 
but  practically  tho  assets  were  exhaosted,  and  what 
remained  had  beeu  taken  OW  llj  a  new  eompaaj 
for  realisatiou.  This  new  oompenyoflteediiiamt* 
the  plsintifF  in  payment  of  the  balanoe  of  hb 
doposit.s  which  he  in  accordanc"  with  tho  provLsocj 
of  tho  insurance  policy  rejected.  The  plaintiff  thrti 
sued  the  defendauta  for  payment  of  the  Ivalacc^ 
the  deposits.  The  defendants  contended  that  timey 
were  not  lialile  to  repay  until  the  final  dividend  wti 
paid  on  liquidation  of  the  M.  Bank,  and  that  tiw 
last  paid  dividend  was  not  final,  and  the  liquidadM 
was  not  yet  completed. 

Held,   that  they  were  liable.  —  Mxtbjdock  r. 
Q,B.J>. :  80  L.  T.  50. 

3.  Gtuirantrf  u/  *'Jvr/iry  ^  Di'ttrirf  ■  /*  .-i  t:'- 
mtiit  —  Uberrima  fides.  —  The  doctrine  a*  t.)  tb- 
concealment  of  material  facts  applies  tn  all  con?rv."s 
of  insurance,  and  not  merely  to  marine,  fiie,  and  hfs 
insurances. 

/Vr  Rj^mer,  L.J.— Wbisn  »  oonliMl  auqr  vith 
equil  propriety  be  oalled  a  ootttract  of  iBRnraasssr 

a  contract  of  giuirHiittje,  the  question  whether  it  :i 
a  contract  requu^iug  ubfrriiiin  tide*  dep^d*  uron 
substantial  character  and  how  it  eame  to  be  •  fft-ct-*'.. 

— Seatow  v.  Bxjlhi  :  Skatox  v.  Bursaxd,  CU^ 
487  ;  [1899]  1  a  B.  78S:  68  L.  J.  O.  B.  6S1;  V 
L.  T.  579. 

4.  Marine — Arim    and    aminuitiiion    ^hip^.fd  6 


foreign  country  in  time  of  peace — Capture — A'kged 
prohibition  of  foreign  country  againM  importation  tf 
such  goods — Alleged  concealment  of  fad  mabria! 
calcMatituirisk — Alleged  illegal  venture — Validitf  </' 
policy. — ^The  plaintitb  insnred  with  the  defendaitts 
arms  au  1  mnuL  Luitions  for  delivery  at  eertain  pflttt 
in  the  Persian  Qulf,  under  a  policy  which 
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"  capture  lit  Tli«  gooda  w«re  aeized  and  oon- 

fiscated  by  so  Tfiiwlith  iB«a<^-«AC^  •otiiig.it  WM 
alleged,  on  bdull  of  tin  BbhImi  QawmumtA, 
under  an  edict  passed  in  1881  (bat  which  had 
MTer  been  enforced  so  long  as  the  duty  dpimwDded 
for  import  of  such  goods  was  paid)  prohibiting  the 
importation  of  arms  and  ammanition  in  Persia. 

Held,  that  the  jjliiintiff'i  could  recover  on  the 
policy,  because  there  had  been  in  fact  no  wilful 
conof alment  on  tbeir  part  fram  the  nuderwriters  of 
the  risk  of  Misom;  for,  ff  tlM|f  koMW  of  tho  odict. 
tbt<y  had  oo  reMon  to  mppofe  Hmt  ft  woold  b^ 
enforced  so  long  as  the  duty  ]>ayeible  was  forth- 
coming. Nor  wiis  thn  policy  void,  as  being  on 
goods  shipped  for  an  illegal  venture,  for  the  im- 
portation of  such  guodii  iuto  Persia  waa  neither 
contrary  to  the  law  of  PerHla  as  thai  law  was  in 
practice  adnn'ntstered,  nor  illegal  by  the  Uw  of  the 
country  of  the;  assured,  EoglAod'  being  at  tho  time 
in  amity  with  Persia.— Fbacu  v.  BMA  JbmntAWCB 
Co.,  Q.U.D.,  119;  79  L.  T.  28. 

5.  Mftrtue — Coilitioti  —  LmB  hy  di-ieidiuih  durimi  r«- 
l>  \  Dainaij'  g — linnotrn  ;  f  nntrudion  <;/'  ji'l''  if. 
—  Unrges  were  inaured  ngjunat  loss  or  dautag«, 
which  the  inaured  should  suHtain.  or  become  liable 
to  others  for,  by  reaaoa  of  the  oollinon  of  tho  beiges 
with  any  other  TOMeL  Tlte  bergea  beving  been 
damaged  by  collision,  the  insured  claimed  damages 
lor  loss  in  consequence  of  detention  of  the  barges 
during  repairs. 

Held,  that,  in  order  to  be  reoovcruble,  the  lose 
uiust  l)e  proxiiaately  caused  by  the  perils  insured 
against,  Mid  that  the  damages  claimed  were  too 
remote,  aad  ooald  not  be  recovered  under  the 
pdlii^.— SRXUOinni  ft  Oo.  e*  L4W  iKVBsncKrr 

JM  naVRAKOB  OoaPtMRATIOW  (LnOXBD),  Q.B.D. ; 

2  a  B.  ess :  19  L.  T.  29a. 

6.  Marine — Lump  'h\rtrrfl  frnght — Centr  r/aioe 
— Charttrert'  liabihUj  t»)  c«j«t  on  cargo  being  loaritd — 
Lirn  f»r  hill  of  lailimj  freight — Ahtence  o/  litn  for 
chartered  freight— L9$$  9/ gooda  buferiU  0/  <A«  Ha- 
lt ill  of  lading  frtij^  fogtMt  hit  Vkan  tihartered 
/reight.—By  »  chMtN'-party  a  ship  was  chartered 
for  a  voyage  at  tbe  lump  freight  of  £3,000  payable 
on  delivery  cf  t!;  ■  argo.  Tlie  master  was  to  sign 
bills  of  lndinj^  at  aoy  rjite  of  freight  the  charterers 
luir^ht  require,  but  not  under  ciiartered  ratea,  or 
difference  to  be  settled  in  cash  on  Mg^jng  bills  of 
lading ;  the  dMUtWM^  liability  to  <mM  on  ship- 
ment of  the.  OHSO  profided  it  WM  wvrtb  the 
freight,  deed  freight,  and  demvnege  on  errival  at 
the  port  of  discharge,  but  the  veasd  to  have  a  lieu 
thereon  for  the  recovery  of  all  freight,  dead  freight, 

and  deiuun-Hge.     The  1  hiir^_-ri':-^  ;i  i^il!  cirL-ij 

under  billa  of  lading  wiiicii  lumla  the  goods  tx)m- 
prised  in  each  hill  of  lading  deliv«irable  to  the  con- 
signee thereof  on  payment  of  tbe  bill  of  lading 
^ight.  The  shipowners  effected  a  policy  against 
perUa  of  the  see  on  the  eherUBed  freight.  During 
the  voyage  part  of  the  eergo  wee  loet  by  a  peril  of 
t)i'  ?  1.  and  on  the  ship's  arrival  at  the  port  of  dis- 
charge the  billa  of  Itwling  freights  pajable  to  the 
shipowners  upon  thiit  part  of  the  cargo  which 
arrived  was  less  by  £iHo  thou  the  chartered  freight, 
though  the  cargo  which  arrived  was  worth  the 
ebartered  freight.  In  an  action  fagr  the  ehipowiian 
upon  tlie  policy  to  recover  the  £ldM  ta  being  n  loaB 
of  chartered  freight  by  *        of  the  sea. 

Held,  that  theloes  was  not  caused  by  a  peril  of  tiie 
sea,  but  \  \  il  <  Jill  t.r  not  having  8igne<l  bills  of 
lading  giving  LLri  siupowner^  a  lien  upon  the  goods 
coiuprLied  in  each  bill  of  lading  for  the  whole 
(ibartrred  freight.— BaAXUUjow  Stx&xsbip  ». 


Caktok  Iksitkancx  OmoK  (LixrrED).  0»A,t  ; 

[1899]  2  Q.  B.  186;  68  L.  J.  Q  B.  811. 

7.  M'triuf — i'olicg — Vaiued  polkg — Cotutructioe 
total  /t>«i.~  Where  a  ship  has  Men  lonk  in  deep 
weter,  the  underwxitem  oennot  escape  liafailify  M 
for  a  total  oonetmotiire  loes  by  gratnitonalj  inter* 
vening  and  taldng  upon  themsdves.  between  the 
date  of  notice  of  abandonment  and  the  time  when 
legal  proceedings  ar<^  coniiuencod  under  the  policy, 
the  expenses  of  raising  the  insured  vessel  and 
saving  her  from  being  n  constructivo  total  loss. 
And  such  a  gratuitous  expenditure  will  not  rdieve 
the  underwriters  from  their  contrectml  UdliU^. 

The  teit  whether  a  ebip  hea  bewflM  a  eoulrao- 
tive  total  loei  is  the  same  in  Bo^^sh  as  in  Sootlbh 
law,  although  these  laws  may  differ  in  regard  to 
the  date  at  which  the  t««t  ought  to  bo  applied.  In 
considering  whether  a  constructive  totftl  loss  has 
occurred,  the  question  is  whether  a  shipowner  of 
ordinaiy  pndenoe  and  nninsured  would  have  gone 
to  the  cs^eDse  of  raisuig  a  sonken  ship  and  xqpeix^ 
inghnr. 

A  ship  insured  nnder  a  vahied  poli<qr  wes  struclc 
by  a  squall  and  sunic  in  barboar.  The  oodwwriters 

rect  ived  notice  of  ubaudonment  from  the  iiiKured ; 
but  before  action  brought  they,  by  a  lirge  ox- 
pondituro  of  their  own,  raised  the  ship  and  claimed 
that,  as  tbe  ship  could  at  the  date  of  tbe  action 
have  bewa  repaired  by  the  expenditure  of  less 
aMNMf  than  Imt  total  Taine^  tlie  Ion  was  not  a  total 
but  a  partial  one. 

Held,  revming  the  dptision  of  tbe  Bfcond 
Division  of  the  Court  of  8t«sion,  [JS9T]  2^  li.  893. 
that  the  underwriters  oould  not  cban^P  n  natruc- 
tive  total  loss  into  a  partial  loss  by  iutt^rveuing  and 
raising  the  ship  at  their  own  expense. — "  Buvia- 
KORB "  SrsAifHHiF  Co.  V.  Macakdik,  II.L,  {ik.) ; 
[1896]  A.  a  993 ;  79  L.  T.  217. 

8.  Marine — Policy  on  ship — Cargo  rendered  tcorih- 
lesa  sea  ptrH~-(Mi  0/ ditckimrging  canrgo — LiaitHitfi 
of  rndtTwrUm  en  thip.—k  ship,  whBe  insured  \rf  a 
time  policy  on  hull  and  niacbinnry  rigaluat  pojila  ot 
the  sfttt  and  all  other  perils  wluck  might  come  to 
her  hurt,  detriment,  or  damagr,  was  iujnrr.!  by 
collision.  She  was  carrying  a  cargo  of  cotton  seed, 
wUUh  was  so  damaged  by  sea  water  and  mud  in 
oonseqnenoe  of  the  collision  that  it  beoame  rottsn 
end  wocfblsH,  and  the  wirignees  Mfossd  to 
aooept  it. 

Held,  that  the  shipowners  were  not  ^titled  to 
recov.  r  from  their  underwriters  the  cost  of  dis- 
charging the  worthleni  cargo  at  the  port  of  destina- 
tion. 

Judgment  of  Righam,  J.  [  IG  W.  R.  490,  [1898J  1 
Q.  B.  821),  affirmed.— F I KLD  SltAM.sun-  Co.  v. 
BCKB,  Uii  [1890]  1  Q.  B.  678;  68  L.  J. 

aB.  426  ;  80L.T.  445. 

9.  Marine  —  BttMurtinct  —  lAipte  of  original 
p6licie»—New  poUw— 4tt(raf»0a  ^  riik—Lumiitif 
under  policy  of  ftSimrmue. — Aa  nndenvrtter  who 

bud  subscribed  two  time  jiolicies  rm  n  ihip  valued 
therein  at  £.5,600  effected  a  reinsiir  un  i-  by  a  time 
policy  which  waa  txj  ri'ssi  .i  t<>  )<*^  ;i  iioh.  y  on  the 
same  ship,  "  biung  a  reinsurance  of  policy  or 
policies,  and  adbject  to  the  same  tetms.  oniditions, 
and  clauses  as  original  policy  or  policies,  and  to 
pay  as  may  be  paid  thereon."  The  first  of  tbe 
original  pcUdes  having  expired,  the  second  original 
policy  WH8  oanoelled,  and  the  underwriter  sub 
NL  i'ibi  ii  H  ij'iw  time  policy  on  the  sam< sh^,  widoh 

was  valued  therein  at  £6,000. 

Held,  that  risk  undertaken  by  the  new  policu 
was  not  ooveced  by  the  reiosotaaoe. 
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Jud^rmeat  of  "SotOUlkf,  7.  (46  W.  S.  880,  [1898] 
1  Q.  B.  TiVU  wnatA.-^'LawMR  Bhctb.  Av.,  Ik- 
smuiraB  Ooiupoiunov  v.  Skdoviok,  C.A.,  261 ; 
[1899]  1  Q.  B.  179  ;  68  L  J.  Q.  B.  18G ;  80  L,  T.  6. 

10.  Marine — .S'teaiMm  "$aUiagon9r  a/ter  the  1st  of 
March"— "  Sailing,'^  what  eonrtitiOet— Attachment 
of  ritk. — The  pUdotiff  ooinpAny  were  reiusured  on 
flour  in  steamera  "  saUiiig  on  or  aft*!r  thu  Ist  of 
Marob."  A  steamer  conipletwl  hor  loading  &long- 
aide  a  wharf  tu  a  river  about  10  p.m.  on  the  '^9th  of 
Febroary.  The  steamer  WM  iben  moved  a  short 
dittuuw  out  into  mid^atnftv*  wb«n  tk*  aoohored 
tiU  8  on  the  Irt  of  HKrah,  wlm  Ab  prooeeded 
down  the  river  on  her  voyage.  By  leaving  the 
wharf  ou  the  pruvion?  evening  tlie  steanier  was 
jilaoed  in  a  morn  advantageous  position  ior  uink'ng 
a  start,  but  the  master's  solo  intention  in  moviug 
the  steamer  was  to  prevent  iLe  crew  f roia  Iwting 
the  ■taMuer  dariog  th«  night.  Iha  ttmam  wd 
her  eargo  having  become  •  total  lose, 

IT  'ld,  that  tho  steamer  sailed  on  the  Ist  of  March, 
and  liuc  on  the  -'9th  of  February,  and  that  the  loss 
xvHS  covered  by  the  policy.  —Sf.a  InsuhahciOd.  v. 
BiXKKJ,  C.A.^  71 ;  [I89S"^  2  Q.  B.  398. 

INTRREST  — See  Compway,  4 ;  Tnutee^  1. 

JEKSEY,  LAW  of  :- 

Deed  of  seUlement  bt/  wi/e't  fathtr^BiffhU  of 
husband  and  wife  in  tetUoi  estate — Claim  of  husband's 
ieir, — By  the  law  of  Jersey  a  conveyance  of  real 
estate  by  a  husljftrnl  t'j  lii.s  wife,  -/'(."/-'  inatrivvjuio, 
to  the  prejndicti  of  hia  lawful  heirs  is  invalids 

Where,  by  a  deod  of  family  arraogement,  it 
appeued  th*t  »  hMbend  and  u»  wile*  separated 
qmnt  aum  Uent,  eaeh  toolc  from  h»  fiiher  (snbjeot 
to  a  charge  of  an  annuity  in  hia  favour)  a  conjoint 
interest  in  the  settled  lands  during  their  joint  lives, 
with  tlifi  cliiiiieo  o!"  thr  ;'t'e  ou  survivorship, 

Held,  that  the  deed  was  in  no  sense  a  oouveyanoe 
tnr  the  husband  of  any  interest  acquired  by  him 
tMNfoiider;  sod  that  on  lila  death  bafoio  his  wife 
hie  iateriet  ooMod  «nd  oould  Mi  pa«  to  Ui  hiiMi— 
Bbooweb  v.  Asibitb,  P*C»  ;  [1898]  A.  a  777. 

JUSTICES  :— 

1.  Carriage  lictnre — Fir»t  (jjTenre — Seconil  offence— 
7  &  8  Of).  1,  c.  o3,  «.  78—43  &  4a  Vki.  c  40,  />.  4- 
32  &  33  Vid.  c.  14, «.  27.— Section  4  of  the  Summary 
Jurisdiction  Act,  1879  (49  ft  43  Vict.  o.  49),  as  far  as 
lednotioii  o<  fia«e  is  oonoenied  appliee  ouy  to  first 
oSenoee.  Finee  for  eeoond  end  soMeqiieiit  oAnoes 
are  regulated  by  7  &  8  Geo.  4,  c.  .'3,  s.  7S,  under 
which  suoh  fines  cannot  be  reduced  bflow  one- 
fourth  of  their  full  amount  as  imposed  by  statute. 

To  constitute  a  seoond  offence  under  32  &  33 
Vict.  c.  14, 1.  Vtt  It  is  not  necessury  to  be  convicted 
twice  in  the  eame  year  of  keeping  a  carriage  with- 
out havfaig  a  Itoenoe  for  that  year.  A  conviction  in 
ono  year  of  keeping  a  carriage  withouf  a  li  i  in  e  for 
that  year  following  a  tx>nviutiou  in  a  previous  year 
for  keeping  a  carriage  without  a  lioeuoe  for  that 
year  Is  a  seoond  oonviotion  for  the  same 
offinoe.  —  Psnxan  v.  Bnmxm,  Q.B.D.;  79 
L.  T.  280. 

2.  Juriffictifm  —  Wilful  damage  to  proper^  — 
"  Fair  ntitl  rrasonable  suppotn'tion"  of  nght — ^Bona 
fides— r/««  MalidtHU  Unnunje  Ad,  1861  (24  &  2d 
Vid.  c.  97),  ».  62. — By  (tection  52  of  the  Malicious 
Damage  Act,  18»n,  "  wl  uh  j' v->r  shall  wuf  illy  or 
maliciously  commit  any  damage,  injury,  or  spoil  to 
or  upon  any  real  or  personal  pro^ierty  whatever 
either  of  a  public  or  private  nature,"  may  be  oon- 
lioted  Iwfoie  a  justioe  of  the  yesn  and  invrisaaed 
and  fined,  "provided  that  nothing  herein  oonteSoed 


shall  extend  to  any  esse  whm  the  party  acted 
under  a  fair  and  reasonable  suppositioa  that  he  had 
a  right  to  do  the  act  oomplainea  of."  fte. 

T1;n  af-j  r-llfirjts  [  uUed  down  a  hedge  bonndiEf 
Fernworthy  Down,  which  was  held  in  oiuiivKkal 
shares  by  the  respondents.  They  had  dpne  so  on 
several  previoos  occasions.  Both  of  theoi  hvedis 
bouses  near  the  down,  and  nndcr  leasee  graalsd  ly 
the  predecessors  of  one  of  the  respondents.  They 
had  oommitted  tho  acts  complained  of  in  pnnosiXM 
of  a  supposed  right  of  pasture  on  the  doim  wtuch 
they  oontendad  was  a  common,  and,  aitbcragh  tor 
many  yeura  they  had  attempted  to  carry  out  their 
sappossd  rightSr  th^y  liad  always  hesa  di^tsd. 
There  was  no  raeotian  in  any  <  rftbe  leases  oi«y 
grant. 

The  justices  wore  of  opinion  that  the  rights  th%t 
they  claimi- i  i  >  i:ld  not  exist  in  law,  and  th*t  th«r 
jurisdictiou  was  not  ousted,  and  they  convicted  the 
appellants. 

Held,  that  thaoonrietiaa  was  right,  aathanw 
no  fair  and  reasonshle  dMm  of  right. 

WhiU  V.  F„i*t,  26  L.  T.  Rep.  611.  follow-*— 
Bbooxs  v.  Uamltn,  Q.B.D,  ;  79  L.  T.  734. 

3.  ZmMMy—Cbwrt  ofmmmmyjvn»iieium---P9mtr 

to  state  catf — Order  to  srizf:  inom^y  iu  lu  natie's  navu 
in  savings  bank — Siii/imiiri/  ■hiriMiidion  Act,  \iVi 
(11  &  12  Vid.  c.  43).  ».  So—Summary  Juritdidw^ 
Ad,  1879  (42  £  4a  Vid.  c.  49),  s.  b\—Lmsmeji  Ad. 
1890  (53  St.  54  Vid,  c.  6),  s.  299.— Jastioes  adisg 
under  section  299of  thn  jLonaqyAotain  notaosait 
of  saamary  jurisdielkm,  ana  ha«e  thsratee  •» 
power  to  state  a  case. 

An  order  under  that  section  can  be  made  to  jtiee 
money  standing  iu  the  lunatic's  name  in  the  Post 

Office  Savings  Bank.— Bshiei^  Bs,  QJtJ).  \  «p 
L.  T.  498. 

4 .  Ma  rri<d  nKnnan  — Dt^eri  I'l  . .  -  A  L 1 1  sband  1 
wife  married  io  1890,  parted  by  mutual  agT«Kiwat 
in  1892,  in  order  to  find  work,  they  being  domestk 
samnts.  The  hnshand  obtained  work,  and  mail 
his  wife  an  anowanoe  np  to  189T.  fn  1809  heweali 
to  hfr  :  "  I  am  not  going  to  have  any  morv-  to  1 
wuii  you  aa  man  and  wife."  Upon  a  snrnmote 
by  the  wife  nndsT  tfao  SuniMry  JoisttstiaB 
Act,  189d, 

mtd.  that  the  husband  had  deserted  thowiik- 
HmcsABU  9,  HncKina,  P.I>.  4t  Ad.D, :  6$  ta  I. 

P.  88. 

5.  Married  Women  {Summary  Juri^didion)  Aft, 
U%b— Appeal— R.  S.  C,  ord.  59,  rr.  4*  amd  7.— B. 
and  his  wife  resided  at  W.  On  varioos  oeoaeai 
the  wife  left  B.  and  went  to  her  father  at  P.  Per 
some  time  husband  and  wife  lived  apart,  and  tiy 
husband  gave  tli-'  -a  ife  hii  ill  >wance,  but  no  d»>liii.T 
agreement  for  separation  was  arrired  at.  Tti«  mm 
took  out  a  suinnions  at  W.  agafalit  B.  for  desertke 
under  seotion  4  of  the  Smmmatj  Juiiadietiiia 
(aiarried  Wousn)  Aot,  1898.  Ths  snmaoas  wn 
disuiissed.  The  wife  subsf^qtinntly  returned  t-  tls* 
husband's  house,  and  thi-  lya^iand  aftrr  *svti»! 
f'ayB'  absf^iK  !■  luforLi^tJ  lj.-r  tlm'  he  was  giving  TO 
the  house  auu  she  must  j;:id  a  home  for  heniii 
l!ha  wife's  furniture  w:^^  removed  froos  tbe  hsaw 
Ott  tho  Uth  of  May.  The  wile  wwt  to  P..  «i 
tooik  oat  ft  dniilar  sanunons  Aere  sgaimt  B. 

Held,  that  tho  magistrates  were  jmstiSe'!  is 
deciding  that  the  facts  constituted  desctrtkut  by  B. 

Held  also,  that   desertion   being  a  oantXDins^ 
offence,  and  the  wife  having  been  drireo  to  P' 
by  B.'s  acts,  the  magistrates  at  P.  had  jurifdicdJi 
to  make  an  order  against  B.   The  order  of 
myistwites  contained  no  finding  that  B.  had  bs* 
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Held,  that  though  the  order  wu  irregulftr,  the 
court  had  power  to  make  a  fresh  order  under  ord. 
d9,  rr.  4u  and  7,  and  that  a  fresh  order  ought  to  be 
made  in  the  terms  of  the  ordnr  appealed  against. — 
IlHowx  V.  Bitows,  P.O.  A  AJ.D. ;  79  L.  T.  102. 

6.  Poor  law — Maintenance — .Sum  dim  under  inain- 
tetianct  order — Recoverable  at  a  civil  debt — Pour  Relief 
Act,  1601  (43  Eliz.  e.  2),  ».  6 — Summary  Juriatlictivn 
Act,  1879  (42  &  43  Vid.  c.  49),  $$.  6,  35.— Money 
dae  under  an  order  of  justices  made  upon  a  person 
for  the  maintenance  of  his  father  under  43  Eliz.  c. 
2,  8.  6,  is  recoverable  before  a  court  of  summary 
jurisdiction  as  a  civil  debt  and  not  as  a  penalty ; 
and  an  order  of  justices  for  the  payment  of  the 
money  so  due  cannot  be  enforced  by  imprisonment 
in  default  of  distress,  unless  it  be  proved  that  the 
person  in  default  has  since  the  date  of  the  latter 
order  had  the  means  to  pay  the  sum  in  respect  of 
which   he    has    made    default  —  Gamble,  Kb, 

V  B.D.:  [1889]  1  Q.  B.  305;  68  L.  J.  Q.  B.  195; 
79  L.  T.  642. 

7.  Palilir  health — fn/ectioui  diseiite.  —  Removal  urdtr 
—Public  Health  Act,  1874  (38  &  39  Hct.  c.  55), 
I.  1-4. — The  validity  of  an  order  for  removal  to 
hospital  of  a  person  suffering  from  a  dangerous  ici- 
fpctious  disorder,  made  ex  pitrte  by  a  single  juatioe 
under  section  124  of  the  Public  Health  Act,  1875, 
cannot  be  inquired  into  upon  the  hearing  of  a 
Kummons  for  obstructiug  the  execution  of  the  order. 
— Heo.  v.  Davky,  Q.IS.I).  :  [1899J  2  U.  B.  301  ;  68 
L  J.  Q.  B.  675 ;  80  L.  T.  798, 

8.  Public  health  —  lu/ectiom  ditorder  —  Proper 
liniging  or  accummodatiim  —  Removal  ordt-r — Public 
H^lth  Art,  1875,  ».  124.— Where  it  was  proved 
that  a  person  suffering  from  a  dangerous  infectious 
diiordor  had  proper  lodgiug  and  accommodation  so 
far  as  be  himself  was  concerned  at  his  father's 
house,  but  that  he  could  not  be  properly  isolated 
there,  and  that  there  was  danger  of  infection  to  the 
other  inmates. 

Held,  that  there  was  evidence  that  be  was  "  with- 
out proper  lodging  and  accommodation "  within 
section  124  of  the  Public  Health  Act,  1875,  and 
that  the  justices  had  iurisdiction  to  order  his  re- 
moval to  a  hospital.— Warwick  i-.  Qk\iix^,Q.D.D.  ; 
[1H99]  2  Q.  B.  191  ;  80  L.  T.  773. 

9.  Public  health — Summona  under  Public  Ilenlth 
{Buildinga  in  SlreeU)  Art,  1888  (51  &  52  Hct.  r.  52). 
«.  3  —  No  yrevions  w  tice  —  Second  mmrnons  —  Kee 
judicata. — An  urban  district  council  served  a  sum- 
mons on  J.  under  section  3  of  tbe  Public  Health 
(Buildings  in  Streets)  Act,  1888.  No  previous 
notice  had  been  given  to  J.  by  the  urban  authority 
as  nquired  by  the  section,  and  the  stipendiary 
magistrate  dismissed  the  summons  upon  tbe  ground 
that  it  was  defective  in  that  no  offence  to  which  a 
penalty  was  attached  was  set  out.  Notice  was  then 
at^rved  on  J.,  and  a  second  summons  taken  out, 
under  which  the  magistrate  convicted.  J.  appealed 
upon  the  plea  tha^,  as  the  first  summons  ha<i  been 
dismissed,  the  matter  was  res  judiaita. 

Held,  that,  as  the  matter  had  not  been  decided  at 
sU  on  the  first  summons,  it  was  not  ret  judicata, 
and  that,  therefore,  tbe  magistrate  was  entitled  to 
convict.— Jenkins  v.  Mertuvr  Tyuvil  Cor.vni,, 

V  n.P. ;  HO  L.  T.  600. 

10.  Sum  iiiarfj  proceedings — (■ummeneement  of  pro- 
rfffiiii/s  —  /.imitation  of  time  —  Salmon  Fi*h*rit*  Art. 
1873  (36  &  37  Vict,  c.  71),  /».  62 — Summary  Juris- 
diction .Irf,  1848  {Jervia  Art)  (11  &  12  Vict.  r.  43), 
«.  11. — 8e<'tion  62  of  the  Rjilmon  Fislieries  Act, 
1^73,  enat:ts  that  all  {lenalties  iiii|>osed  by  the 
Siihuon  Fisheries  Acta  "  may  Iw  recovtre<l  witliin 


idx  months  after  the  oommisaion  of  the  offence 
before  two  justices "  in  manner  directed  by  tbe 
Summary  Jurisdiction  Act,  1848. 

Section  1 1  of  the  latter  Act  provides  that,  where 
no  time  is  specially  limited  for  making  a  complaint 
or  laying  an  information  on  the  Act  relating  to 
each  particular  case,  tbe  complaint  shall  be  made 
and  the  information  laid  within  six  months  from 
when  the  matter  arose. 

Held,  that  section  1 1  of  Jervis'  Act  applied  to 
proceedings  for  the  recovery  of  a  penalty  under 
section  62  of  the  Salmon  Fisheries  Act,  1873. — 
Moimia  V.  DuNCAX.  Q.D.D.,  96  ;  [1899]  1  Q.  B.  4  ; 
68  L.  J.  U.  B.  49  ;  79  L.  T.  379. 

See  also  Adulteration,  2 ;  Bankruptcy,  9 ;  Licen- 
sing Liw.  1-3,  5,  6,  10,  12;  Local  Qovernment,  18, 
21  ;  Vaccination. 

LANDLORD  and  TENANT:— 

1.  Agricultural  holding — Compensation  for  im- 
jmrvements — Special  bargain — Agricultural  Jloldinga 
Act,  1883  f46  &  47  Vict.  c.  61),  s.  57.— By  an 
agreement  between  the  tenant  of  a  farm  and  his 
landlord  it  was  agreed  that  the  tenant  should  quit 
the  farm  on  a  day  named  within  the  s}iace  of  two 
months,  and  that,  in  consideration  thereof,  the 
landlord  should  pay  him  reasonable  compensation 
in  respect  of  certain  unexhausted  improvemont« 
under  four  heads,  one  of  them  being  a  matter  for 
compensation  under  the  Agricultural  Holdings  Act, 
1883,  the  other  three  being  outside  the  Act. 

Held,  that,  notwithstanding  anything  contained 
in  the  Agricultural  Holdings  Act,  such  agreement 
was  valid,  and  the  teuaut  might  maintain  an  action 
against  the  landlord  to  recover  oompensaiion  there- 
under.—Newby  V.  EfKERSLKY,  C.A.,2\b;  [1899] 
1  Q.  B.  465 ;  68  L.  J.  U.  B.  261  ;  80  L.  T.  314. 

2.  Away-going  crop — Deductions  under  lease — 
Dtdurtions  by  custom  of  the  country—  Inconsistency. — 
The  following  proviso  was  in  a  lea«e  made  between 
the  landlord  and  the  tenants :  "  Provided,  lastly, 
that  on  the  determination  of  bis  tenancy  the 
tenant  shall,  in  tbe  event  of  having  duly  performed 
tbe  several  stipulations  and  agreemente  hereinb»fore 
contained  and  to  be  performed  on  his  part,  be 
entitled  to  have  and  take  a  following  or  away-going 
crop  of  corn  not  exceeding  one-third  of  the  arable 
land  hereby  demised,  such  crop  to  be  taken  from 
laud  summer  fallowed  or  from  which  turnips  or 
r<»pe  have  been  eaten,  or  from  land  sown  in  tbe 
regular  course  with  seeds  and  depastured  by 
sheep,  and  which  said  away-going  crop  shall  be 
taken  at  a  valuation  to  be  ascertained  by  two 
disinterested  persons,  one  to  be  nau>ed  by  the 
on-coming,  the  other  by  the  off-going  tenant  or 
their  umpire  (in  case  they  cannot  agree),  auoh 
umpire  to  be  appointed  by  such  valuers  before 
proceeding  upon  such  valuation,  and  the  decision 
of  such  two  arbitrators  or  of  their  umpire  shall 
be  final  and  binding  on  both  parlies.  And  it 
is  further  agreed  that  one-half  of  the  value  of 
such  away-going  crop  shall  be  paid  at  Christmas 
next  after  the  determination  of  this  demise  and 
the  remaining  half  at  Lady  Day  following; 
subject,  nevertheless,  to  such  deductions  aa  the 
same  may  be  liable  to  under  any  of  the  covenants 
and  agreements  hereinbefore  contained  on  tbe  part 
of  the  tenant,  and  which  the  landlord  is  hereby 
authori/.ed  to  deduct  accordingly,  and  also  subject 
to  such  of  the  rents  hereinbefore  reserretl  as  sball 
be  duo  and  owing,  to  the  j>a)  iiient  of  wliioli  it  shall 
be  primarily  liable,  and  for  which  rents  the  said 
landlord  shall  be  entitled  at  any  time  to  distrain 
the  same  away-going  croi>  before  or  after  severnm-e 
as  fur  rent  in  arrear."  ^bh^^ 
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The  coveDADts  thereinbefore  referred  to  were 
lanrted  lor  the  benefit  of  the  landlord  m  to  cultiva- 
tion and  repairs  to  buildinge,  and  gave  him  in 
certain  oaaee  a  right  of  lieri  ou  the  valuation  uf  the 
away-going  crop  in  reeywct  of  his  claim  for  damages 
against  tho  tenant  for  breaches  of  covenant  com- 
mitted by  him.  There  were  no  •tipalatioiu,  how- 
mr,  M  to  tin  mode  of  anstKttMng  tho  Wbia  of 
■nob  flRi^ 

H«M,  fhsk  tilieira  wai  notbing  to  prevent  fiu 

application  of  the  custom  of  the  country,  and  that 
the  tenants  were  entitled  to  the  away-going  crop  j 
and  niHtnirial  vEiiiu'  i)f  V.i'--  Btrfiw,  l:mt  tn.nt  tbr-  lutil- 
lord  was  entitled  to  deductions  tor  sunudage,  rate- 
able proportion  of  the  ratefl  and  taxes,  and  cost  of 

labour.— CoNSTABiA  mud  C&a»8VIck's  Autmu-  ■ 
noir,  Bb.  Q,B.D.  ;  80  L.  T.  IM. 

3.  Coniyif/iiaf /<ir  iinjtr'jri'7nrnln—<''oinii<r-nuUc« 
of  claim  by  landhrd — Arbitratioti — Atoard  to  lnwl- 
lord  of  amouttt  in  exreu  of  tenant's  claim — EnfiT  -  - 
meni  of  award — Atjrieultural  Hvldingt  f  England  J 
Aett  1888  (46  &  47  Vid.  r.  61).  m.  6-9,  22— ^rWera- 
«Mfi  Actt  1888  (52  &  53  Vict.  c.  id),  «.  12— An  oat- 
going  tenant  of  a  farm  gave  dne  nolaoe  of  intentiou 
claim  from  the  lessor  oompensatiou  for  improve- 
ments under  the  Agricultural  Holdings  (England) 
Act,  18S;j,  and  tho  leaaor  ^ave  due  notice  of  inten- 
tion to  oounter-olaim  agauut  the  tenant  for  breaches 
ol  ooffWant.  After  the  espiiatioii  of  the  time  for 
giving  notices  of  olaiiik  pMMcibad  by  the  Act,  both 
parties  gave  notioMof  rarliherolaiins, 
were  in  respect  of  matters  not  within  the  Act. 
Referees  ana  an  ompirfl  having  been  appointed  in 
pursuance  of  the  A'A,  \Mot:'  tin-  TvivTrriyi^  ;.r(i- 
ceeded,  an  agreement  iu  writing  was  made  between 
tho  ]wties  by  which  all  matt^-rs  in  difference  as 
stated  iu  the  claims  and  counter-  claims  were  referred 
to  the  referees  and  nmpife  already  appointed  under 
(ha  Aot,  and  «M  agned  that  aU  tlw  nid  mattars 
>baD  tie  dealt  with  In  one  awexd  only  of  Om  said 
referees  or  umpire.  The  refi'rrrs  iisagrpeing,  the 
umpire  made  an  award  by  whtcu  he  found  that  a 
certaiu  amount  was  due  from  tho  lessor  to  the 
tenant,  and  a  larger  amouut  was  due  front  the 
tenant  to  the  lessor,  and  awarded  that  the  tenant 
should  pay  the  balance  to  the  leeior.  Tlie  anumnt 
not  being  paid. 

Held,  that  leave  might  be  given  to  the  lessor  to 
eoforoe  the  award  in  the  same  manner  as  a  judg- 
ment or  order  to  the  saiue  effect  under  section  12 
of  the  Arbitration  Act,  188».— Lloyd  and  Tooth, 
Ke.  '  .1 . ;  1889]  1  a  B.  M»;  68  L.  J.  Q.  B.  876 : 
80  L.  T.  69  U 

•1.  IHstrcsi — Pound  hrearh — Postfttion — Abatidon- 
inrut — 11  Qro,  c.  19,  t.  lit.— To  maintain  an 
tM2tion  for  pound  breach  or  rescue  of  goods  dis- 
trained for  rent  it  is  not  neceHsxry,  even  as  against 
the  ttue  owner  thereof,  that  the  plaintiff  should 
retain  aelaal  pcsseation  of  the  goods.— Jones  v. 
^tESxmaa,  Q.BJ>.  S39;  ri899]  1  Q.  B.  470;  68 
L.  J.aB.27U;  80  L.  T.  187. 

5.  Distress— P-itud  brrach~^ IVgftfs domagu— Proof 
o/damaae~2  Will  <k  M.  e.  5,  a.  4. — ^An  action  for 
treble  damages  for  pound  breach  or  resoous  of 
goods  distrained  for  rent,  under  section  1  of  li  Will. 
&  M.  c,  a,  is  maintainable  by  the  landlord  without 
]>riHif  of  any  special  duiuage  suffered  by  him. — 
Kkmi-.  I'.  CllRl8T\fA3,  C.A.  :  TO  L.  T.  233. 

li.  f''n*fmfiit — lliijlit  of  n-ny  over  /KUtaye — Sitfn- 
fxn r<l  —  I'rp-  if/i(nrf^A r-jn i-t'-encf, — Where  a  pas- 
sage was  not  iaclnded  la  demised  premises,  but  the 
kaeee  bad  a  right  of  way  over  it  to  1^  ahop,  the 
Jeeior,  who  knew  that  the  leasee  waa  wapmag  the 


niawgi,  and  Irr  liii  eondnot  bad  eneooraged  the 
leasee  to  spend  money  on  the  peaage  tmda  the 
mistaken  belief  that  he  had  a  right  to  do  so,  and 

also  allowed  the  lessee  to  put  up  i  -signboard  befon? 
the  execution  of  the  lease,  was  held  not  to  be 
Hntitlod,  after  all  the  work  had  beien  complet»>i,  to 
set  up  his  legal  right  to  the  passage,  and  compel 
the  lessee  to  iMiore  the  passage  to  its  original 
atata,  andtoiemoeatheiignb€>aia.--^?i:TO>8Kgiragi 
XmioAL  Jmnanaarr  Awutousuui «.  WHtOMUt, 
Ch.D.  Ktkewich,  J.  \  68  L.  J.  Ch.  484 ;  80  L.  T.  888. 

7.  Jsosi  AmgmmA—lndmnitif  agttintt  irmeim 

of  ronmanf — (hvenani  to  nfoir — /Vemwei  out  «/ 
repair  (it  tint'  of  <t*^i'jiim>  rif — LtnhlUdj  >•/  tt<ii'i"":.  — 
A  lease,  which  contained  a  covenant  by  the  lessee 
and  his  assigns  to  keep  the  houses  comprised  therein 
in  repair,  became  vested  in  the  defendants  a.s  the 
azaentors  of  the  assignee  of  the  lease.  The  he  uses 
wa  ont  of  capair,  and  the  dafandanta  agreed  to  aeU 
tlwin  to  a  pqrohaser  for  the  xeridna  of  the  tam. 
On  the  same  day  the  plaintiff,  who  was  entitled  to 
the  reversion  on  the  determination  of  the  lease, 
sers  ed  notice  upon  the  defendants  that  the  houses 
were  out  of  rejmr,  giving  particulars  of  thebrrtsches 
of  covenant  oomplaiiifd  of.  The  defendants  subst-- 
qaently  exfcuted,  as  trustees,  an  assignment  of  the 
lease  of  the  houses  to  the  purchaser,  who  knew  of 
their  condition  and  oi  the  aervioe  of  tba  nolioa»  and 
the  purebaaar  oovenaated  that  be  woeM  tiieaeeitaeth 
pay  tl.  r-  Tit  reserved  by  the  lease,  and  observe  and 
perfi  rui  the  lessf'e.s'  covenants  therein  eoutainad. 
and  from  the  payment  and  p»-rt  j-n  ini  ;l.>  reof 
ref.j)ectively  would  keep  indemniiiixl  th"  il--f-  Tv l  ints 
and  the  estate  and  effects  of  their  testator.  ]  • 
boutes  not  having  been  pot  into  repair,  the  plaintiff 
brought  an  action  againat  the  daltndanta  to  nceeer 
damsgea  for  breaches  of  the  ooveoant  to  repair 
spedflf^d  in  the  notice,  and  the  defendants  served  a 
tbird-prirty  notice  on  the  purchaser  claiojing 
indemnity  from  him  under  his  covenaQt  to  in- 
demnify. 

Held,  that  the  defendants  were  entitled  to  an 
indemnity  from  the  assignee  against  their  liabililj 
tor  tba  breaohea  of  the  covenant  to  rmair. — Ooooa 
V.  ChLtrrnDRBUCK,  O.A.,  800;  [ISOO]  2Q.  B.  148; 

6SL.J.Q.  B.  808. 

8.  L^as^^Atu'gmnenhSub-Uatt  hjf  way  iif  mort- 
•j'.tyr—  (/rii/iaal  le$tte  competUid  lo  pay  ra^-Right  of 

orii/liial  It-i^ff  to  '!'■  I  '  'V'Jrn  sufj-^fii'-f  (f  os-'/'/jit'. — 
The  plaint iir»,  bnug  tlif  lessees  of  premises,  assigned 
their  term  to  1'.,  wIim  s  ib  let  the  premises  to  th-- 
defendants  for  the  residue  of  the  term,  e&cept  the 
last  day,  by  way  of  mortgage.  The  mortgage 
contained  a  covenant  on  tho  part  of  the  defendants 
that,  if  they  entwed  into  powession  of  the  premises 
under  their  powete,  and  received  the  rente  and 
protita,  tb«y  would  pay  the  rmt  reserved  by 
tbt!  original  lease.  The  defendants  entered  into 
possession,  and  P.  became  bankrupt.  The  defen- 
dants did  not  pay  the  rent  reserved  by  the  orieiual 
lease,  and  the  lessor  oooipelled  the  plain  tiif!*  to 
pay  it. 

Held,  that  the  plaintiffi  weia  not  entitled  to 
reeover  ftom  the  deCandantf  the  amoont  ao  peid  for 

rent. 

Monle  V.  (hirrttt,  18  \V.  li.  (597  .  20  Ibid, 
L.  K-  J  Kx  T  II  >'l.  101.  i  xpldiDed.— Bo.N.VFK 

r.  ToriK.NiiAM.  &c\,  BuiLDisa  Socikty.  C.A..  Itil : 
[ISOO]  1  Q.  B.  161;  «8  L.  J.  a  B.  114;  7» 
L.  T.  611. 

9.  Letise — Conttrurtion  —  Falia  democstratio. — 
Tho  defendants,  who  were  the  occupiers  ami  owners 
for  a  teroi  of  yaaia  of  two  booaei,  Nca.  IS  aad  14. 
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Old  Bond-street,  by  underleaae  demised  to  the 
plaintifF  rooms  on  the  second  floor  of  Noe.  13  and 
14,  "together  with  free  ingrecs  and  egrets  for  <he 
lessee,  her  servanta  and  customers,  through  the 
staircase  and  passages  of  "So.  13  to  and  from  the 
demiaed  rooms."  There  was  a  st&iroase  in  No.  14 
Irading  to  and  from  the  said  roonu,  and  not  in  No. 

13,  and  no  other  way  to  which  the  above  grant 
could  apply.  There  was,  howeyer,  a  lift  in  No.  13, 
the  use  of  which  by  the  plaintiff  was  provided  for 
by  the  deed. 

Held,  by  Romer,  J.,  that,  the  above  grant  con- 
taining a  grant  of  a  right  of  way  over  the  staircase 
and  passagee  leading  to  and  from  the  demised  rooms, 
the  way  granted  was  sufficiently  certain  for  the 
court  to  reject  the  words  "  of  No.  13,"  as  b«ing  a 
fnlm  dfmonslratio,  notwithstanding  their  position  in 
the  description  of  the  way ;  and  toe  deed  must  be 
construed  as  giving  a  right  of  way  over  the  staircase 
in  No.  14,  that  being  the  only  access  which  could 
have  been  referred  to  by  the  g^ant. 

Held,  by  the  Conrt  of  Appeal,  that  as  the  rejec- 
tion of  the  words  "  of  No,  13"  would  not  leave  a 
description  applicable  to  the  staircase  in  No.  14,  the 
doctrine  of  faUa  dfmonttratio  did  not  apply ;  bat 
that  it  waa  the  intention  of  the  parties  that  the 
plaintiff  should  have  accees  over  the  staircase  in  No. 

14,  and  that  the  underlease  should  be  rectified 
accordingly. 

Decision  of  Romer,  J.,  ante,  p.  29,  affirmed  on 
thid  ground.— CuWEN  v.  Trueftit,  C.A.,  601. 

10.  Letue — Comtrwiion — Leaset'a  coveTiantt — Pay- 
ment of  **  impotitionB  and  ouUjoingt  "  charged  on 
demited  premi»ea — "  Fair  share  and  proportion  "  of 
expenses  paid  by  lessor  in  reparation  or  otherunse  by 
virtue  of  any  Act  of  Parliament — Factory  atid  M'ork- 
shop  Ad,  18«Jl  (54  4  35  Vict.  c.  75),  s.  7  — A  lease 
contained  {inter  alia)  two  covenants  by  the  tenant, 
one  was  to  pay  "  aU  rates  and  taxes,  sewers  rate, 
and  main  drainage  rate,  parish  dues,  and  all  other 
rates,  taxes,  and  impositions  and  outgoings  what- 
soever," which  might  be  in  any  wise  imposed  upon, 
or  in  resp^^ct  of,  the  demised  premises  or  upon  the 
landlords  in  respect  thereof  by  authority  of  Parlia- 
ment or  otherwise  howsoever ;  the  other  waa  to  pay 
a  fair  share  and  proportion  of  all  costs  and  expenses 
which  the  lessors,  in  respect  of  being  the  owners  of 
the  demised  premises,  might,  during  the  continuance 
of  the  term,  be  called  upon  to  pay  in  or  about  "  any 
reparation  .  .  .  or  in  or  aoout  any  drainage  or 
sewerage  or  otherwiae  by  virtue  of  any  Act  or  Acta 
of  Parliament  already  made,"  or  thereafter  to  bo 
made.  During  the  continuance  of  the  term  the 
landlords  were  compelled,  under  the  Factory  and 
Workshop  Act,  1891,  to  spend  money  in  making 
structural  alterations  on  the  demiaed  premises.  In 
an  action  by  the  landlord  to  recover  from  the  tenant 
the  whole  of  the  amount  so  spent. 

Held,  that,  upon  the  true  construction  of  the 
two  covenants  the  tenant  was  liable  to  pay,  not  the 
whole,  but  only  a  fair  share  and  proportion  of  the 
amount  so  spent.— ARDDiO  v.  ECONOMIC  pRurriNO 
Co.,  C.A.  ;  79L.T.  622. 

11.  Lease — Covenant  against  assignment — Assign- 
ments, of  lessee's  whole  estate  for  benefit  of  creditors — 
Omvryanring  Act,  1881,  s.  14. — A  tenant  of  lease- 
hold property  who  executes  a  deed  of  assignment 
for  the  benefit  of  his  creditors  of  all  his  property, 
and  as  to  the  leasehold  property  thereby  covenants 
to  stand  possessed  thereof  in  such  manner  as  the 
creditors'  trustee  shall  direct,  commits  a  breach  of 
a  covenant  against  assignment  contained  in  the 
leane,  and  the  landlord  ia  entitled  to  r» -enter 
without  giving  the  notice  required  by  section  14 


of  the  Conveyancing  Act,  1881. — Obntlb  v. 
Fathjcnek,  Q.B.D.  ;  68  L.  J.  Q.  B.  848. 

12.  Lease— Covenant  to  bear  charges— (-harge  upon 
landlord  in  respect  of  premises— Expensts  of  patfing 
new  street— Claim  by  district  board— Payment  by 
landlord— Bight  to  recover  from  tenant— Metropolis 
Management  AcU,  1855.  1862  (18  ft  19  Vict.  c.  120, 
SI.  105.  250 ;  25  &  26  Vict.  c.  102,  ss.  77,  96).— By 
a  covenant  in  a  lease  of  land  in  the  metropolis  the 
tenant  was  liable  to  bear,  pay,  and  discbarge, 
charges,  duties,  asaessmenta,  and  impositions, 
charged,  assessed,  or  imposed,  upon  the  premises, 
or  upon  the  landlord  in  respect  thereof.  The  lease 
was  determinable  by  six  months'  notice.  The 
landlords  gave  notice  to  determine  it,  and  con- 
tracted to  sell  the  property.  The  district  board  of 
works  gave  notice  to  the  landlords  of  apportion- 
ment of  expenses  of  paving  a  new  street,  under  the 
Metropolis  Management  Act,  1855,  s.  77,  fixing  no 
date  for  payment.  The  landlords  paid  the  amount 
claimed.  The  work  waa  commenoed  after  the 
notice  to  determine  the  lease  had  expired. 

In  an  action  by  the  landlords  to  recover  under 
the  covenant  the  amount  paid  by  them  to  the 
district  board, 

Held,  that  the  words  of  the  covenant  indaded 
the  expenses  of  paving  the  new  street,  and  that, 
when  the  district  boanl  gave  notice  to  the  land- 
lords of  the  apportionment  and  charare,  the  charge 
became  operative,  and  the  landlords  oecame  liable 
to  pay  the  amount,  and  were  entitled  to  recover  it 
from  the  teuant  under  the  covenant ; 

Held,  also,  that  the  landlords  were  owners  of 
the  premises,  within  the  meaning  of  the  Metropolis 
Management  Act,  1855,  s.  250.  until  the  date  fixed 
by  the  contract  of  sale  for  completion. 

Thompson  v.  Lapumrth,  [1868]  L.  R.  3  C.  P.  149, 
foUowed.— Wix  V.  BUT80N.  Q.B.D. ;  [1899]  1  Q.  B. 
474 ;  68  L.  J.  Q.  B.  298  ;  80  L.  T.  168. 

13.  Lease— Forfeiture— Proviso  for  re-entry— "  Act 
or  thing  whereb'/  the  ftremisu  become  vested' in  another  " 
—Sub-letting.— A  lease  of  a  public-house  for  twenty- 
seven  years  contained  a  proviso  for  re-entry  "if 
the  lessees  or  their  assigns  shoiUd  do  or  suffer  any 
other  act.  matter,  or  thing  whereby  or  by  reason  or 
means  whereof  the  demised  premises,  or  any  part 
thereof  should  either  directly,  or  by  operation  of 
law,  or  otherwise  howsoever  indirectly  become  or  be 
rendered  liable  to  become  vested,  either  for  the 
whole  or  any  part  of  the  term  thereby  created,  in 
any  person  other  than  the  lessees."  The  lessees 
sub-let  to  a  tenant  from  year  to  year. 

Held,  that  the  lessees  had  done  an  act  whereby 
the  demised  premises  became  vested  for  part  of  the 
term  in  the  sub-tenant,  within  the  meaning  of  the 
proviso,  and  that  a  forfeiture  had  been  incurred. — 
Dymock  v.  8howkll*8  Brbwery  Co.,  C.A. ;  79 
L.  T.  329. 

14.  Lease  — Forfeiture  — Proviso  for  re-entry- 
Covenant  against  assigning  or  underletting— Liquida- 
tion of  lessee  company — Notice— Conveyancing  Act, 
18H1  (44  &  45  Vict.  c.  41),  s.  li— Conveyancing  Act. 
1892  (55  &  56  Virt.  c.  13),  s.  2,  sub-section  2.— A 
lease  granted  by  the  plaintiffs'  predecessors  contained 
a  covenant  against  assigning  or  underletting 
without  the  consent  of  the  lessors,  and  also  a  proviso 
for  re-entry  if  the  lessees  should  commit  any  oreach 
of  covenant,  or  if  {inter  alia)  the  lessees,  being  a 
company,  should  enter  into  liquidation,  whether 
compulsory  or  voluntary.  The  lease  was,  with  the 
consent  of  the  Icastirs,  assigned  to  the  defendants, 
who  were  an  individual  and  a  limited  company. 
The  defendant  company  went  into  liquidation,  not 
in  consequenct^  of  insolvency,  but  for  the  purpose  of 
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bdng  reoowtnictod,  and,  having  agreed  to  sell  tbo 
Ifmee  to  a  new  company,  let  the  new  company  iuto 
prHSfssion  pending  the  completion  of  the  ptirf  haac, 
the  new  company  andettaldng  to  pay  all  reuta, 
rates,  and  out^goingt.  mtiiia  ft  jMr  of  the  liqui- 
dation tlis  pkintiffi  oonninoad  aft  ftotiim  to  sBoora 
poHOBsioB  Tmdv  fhe  psoTbo  for  le  entry. 

Held,  (1)  that  the  proviari  for  re  entry  if  the 
lessee  company  should  enter  into  iiquidiitioa  wiis  a 
condition  running  with  the  land ;  (2)  that  the 
defendant  company  had  entered  into  liquidation 
within  the  meaning  of  the  proviao ;  (3)  that,  by 
tMw  of  section  2,  sub-seotion  2,  of  the  Oon- 
veyaneing  Act,  1892,  notice  under  section  14  of  the 
Conveyancing  Act.  was  necessary  before  the 

plaintiffii  could  enforce  a  forfeiture  on  the  ground 
of  the  Uqoidation  of  the  defendant  company  :  and 
(4)  that  the  letting  the  new  company  into 
powMnon  did  not  constitiile  ft  breach  of  the 
covenant  against  assigning  or  underletting. — 
HoBaXT  SSTJITE  V.  Stsiqeb,  O.A.,  644  ;  [1899]  2 
aB,7«;  79L.T.116. 

1.5.  Leaae — LitndlorcTt  rates  and  taxts — Tramwaj/ 
— Covenant  by  tenant  to  keep  free  from  all  tasfoHM 
whatever—  Valuaiion  of  LaiuU  {ScoOantl)  Ad,  1884 
(17  *  18  Vid.  c.  91),  t.  f).— By  section  6  of  the 
Taloation  of  Lands  (Scotland)  Act,  1S51.  it  is 
enacted  that  a  tenant  whose  njiiiii  bi  i  n  rr.'r red 
in  the  valuation  roll  as  proprietor  "  shall  be  entitled 
to  relief  from  the  aotuid  proprietor  thereof,  and  to 
deduction  fram  the  cent  payable  hj  him  to  moh 
■otaal  |Hro|«fetor  of  each  proportum  of  all  iseess- 
ments  laid  on  u|)on  the  valuations  of  stich  Und'i 
and  heritages  made  under  this  Act,  and  ^ti^y^XAi^ 
by  .^r.cli  lessee  as  proprietor  in  tho  sense  of  this 
Act,  as  shall  correspond  to  the  rent  payable  by 
such  lessee  to  such  actual  proprietor  •<  Mupftnd 
with  theftmoent  of  nwh  valuation." 

The  Corpontion  of  Glasgow  agfreed  to  horrow 
money  and  to  r''.TT;tr;u:t  cor  (run  tramways  iu 
Glasgow  aiid  leasA  tho  undertaking  to  the  Glasgow 
Tramway  Co.  for  twenty-three  yoars.  The  com- 
pany ac^^ed  to  make  various  paymenta  to  the 
oaipmwBon,  and  then  agreed  aefoOows:  "ibtdfhe 
oonpftiqr  ibftll  abo  pay  to  the  corporation  tho 
ezpoieee  of  borrowiug,  management,  ko.,  and  this 

pri  ivi.sifm  Hliall  so  ci"iMsf.raf:(I  i-m  tci  keep  the 
corporation  free  from  all  i  \[>.Misea  whatever  in  con- 
nection with  the  said  tramways.**  Tho  lease 
exceeding  imnty-one  yean*  the  company,  under 
fhe  YalnfttiaB  of  Lands  (Sooflftad)  Act,  1854,  s.  6, 
be<»m8  primarily  liable  to  pay,  and  did  pay,  during 
the  whole  term  of  the  lease,  "owner's  assessments, 
rates,  an i  ♦.ix.r.i,"  amounting  in  the  aggregate  to 
over  £1 1,000.  During  the  currency  of  the  lease 
the  company  intimated  to  the  corporation  that  they 
had  ft  min  iu  this  reroeot,  hat  did  not  mike  any 
dednctlon  from  the  rent  when  paid.  The  company 
contended  that  the  corporation  ought  to  reimoume 
them  these  outgoings,  or  such  other  sum  as  might 
be  ascertained  to  be  the  amount  of  owner's  ass^-SB- 
nients,  rates,  and  taxes  paid  by  the  company  during 
the  lease. 

Held,  reversing  the  decision  of  the  First  Division 
of  the  Court  of  Session.  [1897]  24  R.  628,  that  the 
asHoesments,  rat<  s,  iin  l  taxes,  whether  ioiiu  ■  hit  or 
local,  levied  on  the  owner  in  respect  of  a  tramway 
or  other  erection  in  tola,  were  an  expense  connected 
with  the  tramwav  or  avectioa,  and  thftt  the  oom- 
pany  wen  bound  by  their  lease  to  relieve  the 
corporation  from  these  expenses,  and  were  not 
entitled  to  clrtim  reimbursement. — QlASOOW  Coa- 
POStriox  r.  Gi-ASdow  TKA.VW-AT  AKD  OMIIIBUB 
Co.,  U,L.  (Sc.) ;  L1893j  A.  C.  031. 


16.  rjtoM — LeMcrr  nioiier  of  hlocJ: — Ccuvtaut 
not  U)  allow  certjiin  tniAf.  on  aiif>in>rnf  pTtrai^m—- 
Mmnirij  "  adr'H.iU.i."  —in  a  covenant  by  a  lewof 
not  to  allow  a  certain  trade  to  be  carried  on  ia  the 
"■Coining  premises,"  the  word  "  adjoining"  wu 
oooiiMd  to  the  two  housns  on  dther  side  o(  ths 
detolaed  preaiiMe,  eUhongh  the  leenr  wm  at  fm 
tiTn-^  of  the  leaee  tho  owner  of  a  block  of  bmld- 
iug£i  u£  which  these  formed  part  only. — Yals  t. 

MOOROATK-STREET,  ftO.,  BOXUinrat*  di.il,  OmS- 

Hardy,  J. ;  SO  L.  T.  487. 

17.  Lea$e— Option  to  purchase  frteJtoid — Eqaitahlf 
OMxgnee — Waiver  of  ncMce  of  exerriie  of  optioa.— 
Held,  hy  Somer,  i,  (oais  p.  M),  that  an  ovntihie 
anfgnee  of  the  legu  owner  of  a  boee  is  sot  M 

"  asHif^ii  "  within  the  meaning  of  a  coven.ant  therein 
giving  a  right  of  pre-emption  of  the  froftbold  ta  Um 
lessee,  his  executors,  administrators,  or  "  aen^na"; 
and,  therefore,  that  the  plaintiff,  as  each  eaagas^ 
was  not  entitled  in  equity,  as  against  tiie  leMor  or 
his  ftftftgns,  to  anforoe  such  right  of  pre-emptian. 

Coae  ▼.  JNsAop,  S  W.  B.  437,  8  De  O.  M.  &  O.  S15. 
followed. 

WaUh  V.  LontdaU,  31  W.  B.  109,  21  Ch.  D.  9. 
distinguished. 

Held,  on  appeal,  that,  tmon  tiie  the  defend- 
ant (an  assignee  of  lessor)  oad  weN«d  li^  right  to 

receive  notice  of  the  plaiutifTs  option  to  purch*** 
the  freehold,  and,  therefore,  was  precluded  fnitn 
taking  tho  i. iIj  ]  r-otiotL  tlmr  tiic  plaintiff  was  ftOt 
ep.titled  to  exerdse  the  right  of  pre-emption. 

Decision  of  Bomer.  J.  {aide,  p.  93),  rever««>>l  on 
this  grotmd. — Fbiart  v.  Sikolbtov,  C.A.,  W2. 

18.  Premitea  let  to  tenant* — Damage  to  tewenCs  fSsA 
by  overflow  from  landlord's  cittern — Bmploj/mad  «f 
ptumbtT — Negligence  of  vluml>er — Liability  of  taiwf- 
hrd  for  damage. — ^The  plaintiffs  took  from  the  d»- 
fendant  tin  j^oand  floor  of  premises  of  whioh  the 
defendant  was  the  owner,  and  at  the  top  of  wkidi 
the  defendant  had  a  dstem  from  which  th« 
nreuuses  were  supplied  with  i»ter.  The  water  llid 
beeo  laid  on  when  the  plaiofclffi  beeaaM  tenaala 
and  the  plaintifT*  took  their  supply  of  water  frja 
the  cistern.  The  plaintiff;*  discovered  a  leak^ 
froin  thn  ci.HttTu,  and  puTt"*  th-.'  'Ifrfendant  notiof  o< 
it,  and  requeatud  him  to  nsmedy  it.  The  defendaot 
employed  a  competent  plumber  to  reaaedy  tbt 
defect;  bat,  throogh  the  nig^igeaoe  of  Iks 
plumber,  the  defeob  in  the  eistani  was  not  rttimdkit 
the  result  being  that  thr-  wntr-r  overfloweJ,  floodsl 
the  plaintifife*  rooms,  emd  daoiaged  their  goods. 

Held,  that  in  the  absence  of  negligence  or  wilfd- 
ucss  on  the  j>art  of  the  defendant,  the  defeodam  *■ 
not  responsible  for  the  negligmoe  of  the  plonibtr 
whom  oa  had  enployed,  md  that  he  was  thersloR 
not  UbUb  to  tlia  dblstiiEi.— Bl&u  v.  Wo<mj, 
Q.BJK,  S  ;  [18W]  2tt.B.49a ;  79  L.  T.  168. 

10.  Rmt  —Agrfnneiit  fo  fa^f  houae foraytctr — Bad 
payabit  on  certain  datei^Apportionment  Art,  l§Ti> 
(33  &  34  Vi-  t.  c.  35),  «.  2.— By  the  Apportioniw^nl 
Act,  1870  (33  &  34  Viot.  c.  3d),  s.  2  :  "  From  ami 
after  the  passing  of  this  Act  idl  rants,  anaMtiw, 
dividendii  and  other  nsriodioal  pftjinents  in  ^ 
natoie  of  ioeenns  (wlMtoer  lesnsJ  or  made  pay- 
able under  an  instrument  in  writing  or  other«ri»-'j 
shall,  like  interest  on  money  lent,  be  oOBSidieced  st 
accruing  from  day  to  day  and  shall  be  tffgO^St^ 
able  in  respect  of  time  accordingly." 

E.  let  to  B.  a  hoose  for  a  year,  tiieienttoVl 
paid  in  four  instalments  on  fixed  dates.  The  tint 
two  were  paid,  and,  defaolt  being  made  with  t^ 
tiiird,  K.  took  poKsesHfun  uf  i\i>-  j<rernissi.  Aft  SS 
aotkm  to  recover  the  third  instalment. 


.  J  .1^  .^  l  y  Google 


97  Lmuilord  and  Tenant,  DIGEST. 


LibeL 


98 


Held,  iha.i.  nndcr  V-ic  ci:iritriij.:t  tliera  could  be  no 
apportioument,  for  this  sum  waa  to  be  paid  oa » 
fixed  datoi  aad  B.  wu  wtitled  to  the  mm  on  ttil 
date,  it  iMinr  tiMn  dne.— Sixis  «.  Bovboikah. 
M£.T.m 

20.  Timanev  /rom  yeor  to  year — Eitoppd  Sank' 
m^ey  —  Ditdaimer  —  Mortgaoe — Rent. — A  tenancy 
from  year  to  je«r  ia  oretktea  by  estoppel  b^itween 
the  mOftgAgee  of  im  a^Aig^nrr'  of  h  Iph.sh  disclaimed 
by  the  trustee  in  bt»ukrujitcy  of  the  afisignee,  axid 
the  original  lessor,  where  the  mortgagee  baa  entered 
into  poeeefldion  of  the  preoUMe,  and  oontiiiaed  to 

Cy  quarterly  the  oxieiul  Nnt  reeerred  hy  the 
M  to  th»  limm,-4vu»  ».  Pato*  Q*BJ>*i  68 
IibJ.Q.B.«y7. 

21.  £«oM — Tenant  oeatpit$  tuUUioiud  dtm  hdmg- 
ing  to  landiord — No  pretum^ion. — H.  demiaed  an 
iaiand  to  E.    Snbeeqnently  E.  occripied  t-m>  other 

plots  of  TT.'s  latnL  TlicN''  jiL>t4  wnr-'  ti'iiHtc  on  the 
nuunland,  and  wer«  suuiiHthmg  butwt>eu  half  a  mile 
and  a  mile  from  the  island  demise<l  to  E.  They 
were  inclosed  land.  There  was  no  evidenoe  that 
they  were  ooouped  by  B.  as  an  addition  to  his 
bolding  nndar  H>,  and  no  mot  wm  paid  in  respect 
of  tiiem.  After  mOi^  tiun  twofve  years  bad 
plapsed,  wbfii  'P. 'a  tenancy  of  the  inliui  I  had  doter- 
mined,  H.  brougat  an  action  apamst  E.'s  successor 
in  title  to  obtain  possessi  >:i  of  the  t^v  n  pi  jts.  The 
county  court  jud^o  held  that  there  was  a  pre- 
sumption that  E.  had  occupied  them  as  H.'s  tenant, 
and  in  (b«  abMooe  ot  eviOMMW  to  rebut  this  pre- 
•Baptum  H.  IVM  (nriitled  to  taoover  possession. 
On  apoeal, 

Heia,  that  iba«  was  no  euoh  presumption. 

SembU:  The  presomption  that  a  tenant  who 
occupies  mor»  land  than  is  demised  to  him  occupies 
it  for  the  benciit  of  his  landlord  is  confined  to 
encroachment  on  waste.  —  Bastixqs  (Lord)  v. 
SiliDtSB,  Q.B.D. ;  79  L.  T.  8U. 

22.  Tenant  at  will — Deierminaiioii  nf  tenancy — 
Entry  by  landlord  in  ordtr  to  rmair — Be(d  Ftoaarty 
Limitation  A«t,  1889  (8  ft  4  mtt.  4,  e.  37).  s.  7— 
—Jtml  Property  Limitation  Ad,  1874  (37  &  38  Vict, 
f,  67),  «.  1. — Where  a  tenant  at  will  remains  in 
lossessionof  ahouae  rent-free  for  more  than  twelve 
years  after  the  expiration  of  the  first  year  of  the 
tenancy,  the  fact  that  the  landlord  enters  from 
time  to  tine  in  order  to  effeot  repairs,  if  it  is  not 
Against  tifataifiil  of  tiia  tenant,  does  not  operate  as 
a  taking  pawirion  ao  aa  to  datacmine  the  taoaaoy 
at  win,  Mid  ^larafora  tiia  tenant  acquires  a  statu- 
tory title  to  the  Iioh^a  hy  vtrtiie  of  section  7  of  the 
IJeal  Property  Luaatotiou  Act,  1833.  and  section  1 
of  the  Real  Projwrty  Limitation  Act,  1874. 

Per  Chanuell,  J.~Aftor  a  final  judgment  has 
been  deliTcred,  but  before  it  has  been  entered,  new 
plaintiffs  may  be  added  by  the  judM  under  ord. 
in,  rr.  2,  U.—Lynks  v.  Ha  Ami,  Q.BtD»t  411 ; 
[1869]  1  Q.  a 486;  68  L.  J.  a  B.  876:  80L. T. 
122. 

23.  Leatt—'Wrttttn  doatment—Ltetnee  or  Jeate — 

Comlrucltiiii. — The  owners  of  a  house  and  shop,  iti 
September,  18!»0,  wrote  a  letter  to  the  person  who 
was  then  in  <  r  ujKition,  in  the  following  terms: 
"  We  hereby  agree  to  let  you  keep  peaoeable  poe- 
■eamon  of  your  presant  Immw  and  shop  in  Strand- 
iana  lor  a  tsna  of  ten  yaaif,  on  oonditKm  that  yon 
mnmit  no  ndaaaoa,  and  pay  oa  tiie  aam  of  9a.  8d. 
par  week  for  rent  thereof.  You  to  pay  local  board 
rates  and  we  to  pay  poor  rates  and  water  rates  as 
hitherto." 

HeU,  that  there  was  a  demise  of  the  premiaes  for 


a  term  of  ten  years.— •DnzSVIT  a.  SinMPOftD, 

0.  A.i  80II.T.M3. 

8m  alto  Bankniptej,  31 ;  VmaSat  Statata  of,  S. 

LAND  TBAN8FSB  AOIS.— 8aa  Pcobateb  8, 6. 

LEAKE.— See  Landlord  and  Tetttet*  7-17;  Tandtt 
and  Purohasar,  7 ;  Will.  21.  22. 

LIBEL:— 

1.  Butiueis — Bisjxiratjement  of  ijciodt — Imputation 
of  misconduct. — In  au  action  of  libel  the  statement 
of  claim  alleged  that  the  defendants,  who  were 
manaiaotaMa  of  tj^oawttiiig  iwachiuM,  pnbiiahad 
of  the  pUntUh,  wlio  wen  lival  nunrafkatoran,  tlia 
following  written  words:  "The  Empire  T3rpfl«etter 
lu  America.  The  T'nimt  Printer  and  Amirican 
Vn-ift<".r!ii,  tlir-  iiiDst  wide-awide  and  spiritetl  of 
America  trade  journals,  has  recently  contained 
aeveral  references  to  the  Empire"  (the  plaintiffs') 
"oompoeing  maobines,  which  were  installed  in  the 
office  of  tna  Hew  York  Evening  Bim  iriHl  aoail  % 
Nourish  of  tnimpats.  Vnm  mm»  namgiapha  iva 
gathra-  that  fl^e  maohioet  altogether  EaTa  bean 

('rii[;iriy(;rl  in  this  office,  tho  first  hi^irir^  introduced 
soma  time  in  the  month  ul  Ftjuuru-ry  Ust,  the  other 
four  commencing  operations  on  the  I'th  of  Mjir;  fi 
last.  So  ahort-hved,  however,  does  this  installation 
appear  to  hare  been  that  we  learn  the  machines 
wata  diaoootinnad  on  Wedneeday,  the  29th  of  Aptil« 
and  noir  tbe  Bm|iira  Co.**  (the  plaintifEs)  "is  in 
receipt  of  notice  to  remove  them  altogether  in  the 
course  of  a  few  days.  This  will  be  a  very  aerions 
blow  t'.ir  tid."     bioB."  HwanaanoaBagalioBof 

special  damage. 

Held,  that  these  words,  besides  being  a  disparage- 
ment of  the  glaintiffis'  machines  which  woula  not  oa 
actionable  without  proof  of  special  damage,  wan 
alao,  when  taken  n  tliait  **tilTi*Ti*  and  iwflteaty 
mauling,  capaUa  of  Mng  nndaratood  hf  man  of 

ot-ilinary  intellig'Fr.rn  as  conTeyiiip  m\  impTitation 
u{>ou  the  pl&intilis  in  the  way  oi  tlicir  tmdfi,  and 
the  question  of  libel  or  no  lib' 1  v.i«?  tti'THforp  rightly 
left  to  the  juty^BHPI&K  Typeskitino  Machinb 
Co.  OF  Hkw  Tout  *.  IioroTTn  G6.,  0.A, ;  79 
L.T.  8. 

2.  Defamation — AbioluU  privilryr — Lunacy  prn- 
cetdingt — Petition  for  rfr^itiuu  unlrr  -Judicial  jm>- 
eeeding$—Lunaqf  Adt  1890  (53  &  M  VieL  c  5), 
M.  4,  0. 6. 9, 28.— PMoaadfaua  inttttotad  by  petition 
under  the  Ltinacy  Act,  18^,  as.  4  and  5,  for  a 
reception   order   are    jadicial    proceedings,  and 

t  h'^rffi  >ri-    !i    liffiiiiiHlory    i  Uircau'lii    made    iu  the 

iittttumeut  of  particulars  accompanying  the  petition 
is  absolutely  privileged. — HoDSON  v.  Paiik,  ''..1., 
241 ;  [1899]  1  <i).  B.  455 ;  68  L.  J.  a  B.  309;  8U 
L.  T.  18. 

Slander  if  ijouds — Gampun ■■<"),  if  jJniiitiff  i  </<."ilii 
with  thoM  of  defendant — Camtr  if  H'ti'in  —  A'n/'.i  <y' 
Supreme  Court,  ord.  25,  rr.  2,  4. — H.,  a  manufac- 
turer of  zinc  paint,  bv  his  statement  of  claim 
alleged  that  the  defendant  W,  was  falsely  and 
malidonsly  "  pttblisbing  in  China  and  Japan  copies 
of  a  report  of  experiments  testing  the  zinc  paints  of 
II.  and  W.,  in  which  report  the  exiKirimout^-r 
(•rtififd  that  W.'s  j)aiut  had  »  slight  advantage 
over  H.'s,  but  that  tor  all  practical  purposes  tliey 
could  be  regarded  as  equal.  The  statement  of 
oLaim  wanton  to  allege  tbat  the  report,  and  each 
atatemoit  in  It,  waaimfania.  fbat  H.'s  paint  was  not 
equal  or  inferior,  but  superior  to  W.'s,  and  that  H. 
htwl  by  re»i8on  of  the  premises  been  injured  in  bis 

1.  m-iiii'^-H  und  credit.  W.  ;ni;'lU?d  to  strike  out  tin' 
statement  of  claim  as  showing  no  reasonable  cause 
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of  ac'inn.  The  master  made  su  nrrf  er  for  ttrildnff 
out  thb^  Rtiitement  of  claim  nnless  within  a  limitM 
titc  f  H.  nmended  it  by  alleginfc  special  damage 
with  full  particularB.  Kennedy,  J.,  discharged  this 
Older. 

Hflldy  oo  appeal,  that  a  atatenumt  by  a  trader 
Hut  lui  own  goods  are  superior  to  those  of  another 
trader,  even  if  untrue  and  the  cause  of  loss  to  the 
other  trader,  gives  no  cauM»  for  uotioD ;  that  the 
allegation  that  the  statement  was  made  malicioudy 
oouJd  not  oonvort  a  Htatemaat  pnmH  S^i^  lAwiol 
into  one  mimii  fane  unlawfid ;  tiwt  ^«  aUegatioii 
Mid  proof  of  special  damage  wonld  not  improve  the 
plaintiff's  case;  and  that  judgment  in  tne  action 
most  be  entered  for  the  defendant  under  ord.  2o, 
r.  4. — HirBBtTCK  Sons  (Limited)  c  Wilkisson, 
Hbvwoou,  &  Clakk  (Limitk!'  ('.A.\  [1899}  1 
Q.  B.  86 ;  ti8  L.  J.  U.  B.  34  ;  71»  L.  T.  A'ld. 

4.  J}e/amation — L'nauthi/rized  ttte  of  a  man's  name 
— Injury  to  property,  or  in  butine*!  or  pro/t$t{0n — 
Catm  «/ tution — Injunction. — A  doctor,  wiioM  name 
haa  bean  need  viUiont  his  authority  in  an  «idv«riue- 
ment  to  pnff  the  sale  of  a  medicine,  has  no  cause  of 
action,  either  for  damaffee  or  for  an  injunction, 
unless  the  publii  if  i on  is  defamatory  or  injure;*  him 
in  hia  property,  business,  or  profe8aioD.~-DocK&su. 
V.  DOVOAIX,  C.it. ;  80  lb  T.  668. 

LEOBNSINa  ZiilW:— 

jnd,  c  88~ClNftri!y  rait*  ah,  18S9  (3  ft  8  rid.  f. 

93), «.  il—Coniibj  PvJiW  Ad,  1R40  (3  &  4  Vid.  c.  88), 
».  2. — A  transfer  of  a  part  of  a  county  to  another 
county  by  agre<<ment  between  the  justioes  of  the 
two  counties  in  pursuance  of  section  2  of  the 
County  Police  Act,  1840,  does  not  affect  the 
jurisdiotion  to  administer  the  licensing  laws  within 
the  transferred  district. — Red.  v.  Warwicksiiikk 
Juancis;  Rxo.  v.  Worcxshsrshire  Justices.  (\A. 
134;  [1899]  1  Q.  B.  69  ;  68  L.  J.  Q.  B.  109 ;  79 
L.T.I»8. 

2.  J ustieei  — Renewal — .Vo  uhjtdiou  ^rrved  he/ore 
date  of  general  meeting— Objtciion  taken  by  juiticet  in 
court — Adjoummeni — Notice  of  objection — Notice  by 
Juitieu  to  attend — Sn^iency  of  notices— Liceneiuy 
Ad,  1872  (35  &  36  Viet,  e.  94),  a.  42.— The  applicant 
for  renewal  of  a  licence  attended  on  the  day  fixed  for 
the  general  annual  licensing  meeting  and  applied 
for  the  r>:iirw;il.  No  notice  lo  hM.'ihI,  or  notice  of 
objection  bad  been  served  upon  the  applicant  poor 
to  that  day,  but  at  the  meeting  an  objectioB  vna 
tilnm  by  the  jostioei  tfaemialfee,  who  tluraitpon 
•djonnied  the  ease,  and  tnore  (aan  Mran  days 
before  the  date  of  thn  iifljonmr^  raoeting  a  written 
notice  to  attend  by  tin  sii:thri  ify  iind  on  behalf  of 
the  j'.istioes.  was  Berveii  ujhul  tbf  ;kii[ilioant,  and  a 
written  notice  of  objectiou  wau  served  by  objectors 
•tating  the  grounds  of  objection,  which  included 
tile  nnieotioa  tekon  by  the  jnetioei,  but  this  notice 
ot  obfeotfam  did  not  purport  to  be  Mrred  by  the 
authority  of  the  justices. 

The  licensing  justioes  heard  the  objeciious  and 
refuaed  to  renew  the  licence. 

Held,  that  it  was  competent  for  the  licensing 
justices,  under  section  42,  sub-section  2,  of  the 
lioenaing  Act,  1872,  to  raise  an  objection  themselvee 
at  the  licensing  meeting  and  then  adjourn  the 
that  the  notices  servtHi  were  sufficient  under  the 
section,  and  that  the  justioes  bind  jurisdiotion  at  the 
adjourned  meeting  to  refuse  the  renewnL— BaztbR 
V.  Lkcuk,  Q,n.D. ;  79  L.  T.  !3S. 

3.  ' '  Keepiuy  open  for  tale ' '  of  liifuors  after  closing 
hours — Doors  closed  and  locked —  Cuttomers  aftenoards 
seen  to  leave  the  prmim—Licauing  Act,  1874  (87  ft 


3*^  Vid.  c.  49),  a.  9. — Thn  n-!=rpondfrit  saminooed 
for  ■' ki3eping  open"  bis  hcr-iLsed  pre:aise8  *ft« 
tlosiiifC  hour,  contrary  to  section  of  th-j  Liceneitg 
Act,  1874.  The  erideoce  in  support  of  thesumiaau 
was  that  the  house  was  duly  closed  sad  tiw  doon 
locked  at  11  p.m.,  but  thai  two  customers  remataad 
inside  drinking  nntO  1.80  a.m.,  when  they  wot 
seen  to  leave  the  premises  by  the  back  door. 

The  justioes  (ixsmLBsied  the  summons,  on  th- 
an thority  of  Tenri'tnt  v.  Cumberlan^l,  7  W.  R.  ICl.  1 
E.  ft  S.  401,  as  J.  p.  61,  and  Jefferson  SicAardm. 
35  J.  P.  470. 

Held,  on  appeal,  that  the  justices  were 
since  the  evidence  did  not  prove  that  the  bouse  wm 
"kept  open"  within  the  meaning  of  section  ?.— 
JXFFKBY  V.  Weavek,  Q.BJ).  638;   m  h.  J. 
a  B.  817. 

1  Li'-nwe — Beer  licence — "  Htn?  ral'leid  hlit 
and  occupier  " — Beerhottse  Ad,  1840  (3  &  4  ytOL  c 
61),  s.  1. — By  section  1  of  the  Beerhouse  Act,  IMt, 
"  rTo  licence  to  sell  bew  or  coder  by  letaii  .  .  . 
shidl  be  granted  to  any  person  who  shall  not  b« 
the  real  resident  holder  and  occupier  of  the 
dwelling-house  in  which  he  shall  apply  to  bs 
lioensf<l."* 

Held,  that  the  fact  that  the  applicant  for  a  bc<r 
lioenoe  in  reepeot  of  a  dwelling-house  is  paid  *. 
saJary  Iqr  bcewsBit  and  hM  to  ores  to  tkmtto 
profits  made  vpon  tiie  ssle  ot  fha  bear,  dose  mill  el 

itself  in  law  prevent  him  from  being  the  "  xpsI 
resident  holder  and  occupier  "  of  the  hooae. — Kli 
IT.  NoTTiNonAM  JuaTii-t:H,  <  688;  (1880]  S 
a.  B.  294 ;  6.S  L.  J.  Q.  B. 

6.  Licence — Order  fur  mm  liceiice  on  con.i/^  r,  V 
snrrfndr.rihj  other  licence — Removal — Licet.^iug  A  ' 
1872  (35  ft  36  Fid.  e.  94),  s.  50.— The  appellant  vm 
the  buder  of  an  off-Hoenoe  of  a  pnbliolioiiee,  sai 
duly  applied  for  a  renewal  at  the  general  aonal 
lieemsing  meeting,  and  this  was  granted.  He  tiao 
d  ily  upplir  il  fur  and  obtained  »  new  licence  of 
a  ijomug  house,  on  the  condition  of  giving  up  tibe 
liceni  e  of  which  he  had  just  obtained  the  mwwsL 

Held,  that  ttie  Jastioes  had  not  oatceaded  tUi 
jurisdielioD,  as  tiiis  wss  not  a  leaMval  of  *  BeaHi^ 
and  therefore  section  of  the  Licensing  Act.  l*Ti 
requiring  noU<^  to  thu  owuer  of  the  premises,  bai 
no  application. 

Decision  of  the  Court  of  Appeal  r.  FAornfo.. 
Ex  parte  Lacou  .t  Co.,  46  W.  R.  241,  [1898]  1  a  B. 

334)  reversed  LacsbY  v.  Laoon  ft  UO.(Ldcixsd], 

H.L.,  497  ;  [1899]  A.  0.  932 ;  68  K  J.  Q.  B.  481; 
80  L.  T.  478. 

6.  Itosaos  f»  mU  tor  CerUfieaU  of  rwirfsrs  mi 
(icmpaJtian  —  JiirlKiMAMi  of  junticte  —  OhUuuu— 
Mandamus— Z?fer/f>(ci^  Ad,  1840  (3  -V  4  Vid.  r,  <U 
s,  1. — The  licensing  justices  have  i;u  {^ower  to  gmt 
a  certificate,  under  section  '1  of  the  B»>erhou«' 
1840,  for  a  lioenoe  to  sell  beer  or  cider  by  retail 
unless  the  applicant  sleeps  upon  the  nreinis«  is 
respect  of  which  he  applies  to  be  lioeused. — Bn.  a 
Mancusstkk  Justices.  Q.B.D.,  410;  [Lsifj]  li^X 
571 ;  68  L.  J.  a  B.  868;  80L.  T.  631. 

7.  Pul?)c  entrrtainment  —  Singing  and  tnmeic  — 
Pianoforte  in  hokl  «tnoki*ig~room — Cser  b*f  custow^w 
—J*ublic  Health  Ad  Amendment  Ad,  ISW  .v  »4 
Viet.  c.  69),  $.  ol.— The  appellant,  wbp  was  tkt 
occupier  of  a  foBy-b  censed  inn,  kept  a  pianatnits 
in  the  smoking-rucm  of  the  inn.  Fiaaofocto  bMB 
and  singing  was  frequently  pssfofmed  in  tfaavsw. 
the  p«  rt>  rm*  r^  Ijeing  the  ordinary  ■  n^t  -nens  :f' -■ 
inn  giving  their  services  gratuitouily,  tini  perform-; 
for  the  entertainment  of  their  friends  and  th^  ci^-x 
ooatomers  ol  the  inn  then  using  the  smoUng-roov- 
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Mo  «ihMf»  WM  made  fair  admiuion  to  the  room. 
The  room  wu  not  licensed  for  public  singing  or 
mono. 

Held,  that  the  room  bad  nob  beeu  "kept  or  used" 
for  public  ainffing  or  miuic  within  the  meaning  of 
section  51,  laD-wotion  1,  of  th«  Pablio  Health  Act 
Amendment  Aet*  ISdO.— BaiABm  v.  Hoklky, 
Q.B.D.,  574 ;  [1899]  2  Q.  B.  121 ;  66  L.  J.  a  B. 
722;  80L.T.  801. 

8.  Sale  of  heer—8aU  ai  utdkmitd  ptae^—OJice 
ifpeneti  /or  Me  reeetmn^  qf  orden—Orden  kmumitted 
&  Ikaued  ptaee — Approprudion  at  Uetmei  pbee — 

Of ence— Excise  Ad,  1860  (23  &  24  V!rt.  r.  113), 
I.  HI. — Brewers  hsviug  a  retail  off-liceuce  for  the 
Bale  of  beer  in  re*i>eot  uf  premises  in  P. -street, 
Cardiff,  oocuined  an  office  in  M.-itreet,  Cardiff,  for 
whkb  tbey  held  no  Ikflaee  mid  »t  irluob  no  beer 
mm  kept.  Hut  offioe  «m  upoDMl  manly  for  the 
porpoaa  of  veodving  orders,  wliieh  van  flien  wot 
on  to  tho  licensed  premises  in  P. -street,  where  they 
were  accepted  or  rejected.  No  orders  were  aouepted 
aiid  uo  paynieiitf  were  made  at  this  office,  and  there 

was  no  appropriation  of  the  beer  there,  but  the 
OBders  were  simply  forwarded  to  the  licensed 
premises,  where,  if  the  order  were  aooeitted,  the 

beer  was  appropriated  to  the  porohasf-r,  and  the 

beer  sc  ijijir Ji  riiLl.  d  was  afterwards  delivered  at 
the  purchaser' b  residence,  where  p&ymout  was 
made. 

Held,  that  what  took  plaoe  in  the  offioe  in 
M.-fltraat,  where  the  orders  were  merely  reoeived 

and  forwarded,  was  not  a  sale  of  the  beer  at  that 
jilHce  within  the  meaning  of  section  37  of  tlin  Excise 
A  t.  1 -'4),  and  that  the  bt.  v.i  rs  <  i)  ild  not  be  con- 
victed under  that  section  ot  sellius  tho  beer  "  at 
any  other  bouse  or  plaoe  thaa  tiie  oonse  or  jAmob 
gpeoifiad  in  their  lioeDoe*" 

Per  Ohannell,  J.z  fb  Mng  a  ease  within  the 
sf  ctii  Ti  it  not  necestAry  that  there  shonld  be  an 
acLuiU  bu.lv  and  the  passing  of  the  property  iu  the 
hyuor  st)ld ;  it  is  sufficient  if  there  be  a  binding 
execatoxy  oootiaoi  ior  a  sale  to  be  carrit^d  out  at  a 
futoM  tinie,  Ubm^  no  property  paas^  at  the  time. 
— SXKPHKfSON  r.  Rogers,  Q.n.I).  ;  80  L.  T.  193. 

9.  Salt  o/  intoxiouUng  liquor  urithout  licmce — Sah 
by  innocent  tervant  of  nnlkeuml  person — Hhiim  uJ 
Clommon»— A^wmirfion— iUceiMiiV  ^d*  1872  (36  &  36 
KtVl  c  94),  M.  S,  78.--A1I  attendant  at  a  lefireeh- 
ment  bar  situate  within  tho  precincts  of  tbe  Hons 
of  Commons,  acting  under  the  orders  of  the  Kit*jlit-a 
Committee  of  that  House,  whose  servant  he  was. 
sQppUed  a  person  (not  a  member  of  Uie  House) 
with  intoxicating  lii^uur,  and  receifedflM  prios  on 
behalf  of  the  kitchen  Committee. 

Held,  that  he  bad  not  oommitted  the  offsnce 
under  ppctinn  3  of  tho  T.ii  .usiy  g  Act,  1S72.  of  sell- 
ing intoxicAtinff  liquor  wul.  lit  being  duly  licensed. 

SttnliU,  the  Houses  <  f  I'arliameut  are  not  exempt 
Irom  the  provisions  of  the  Licensing  Act,  1872,  so 
as  to  enable  liquor  legally  to  be  sold  there  without 
a  licence.— Williamson  v.  Nohris,  Q.B.D.,  94; 
[1899]  1  Q.  B.  7  ;  68  L.  J.  a  B.  31 ;  79  L.  T.  415. 

10.  SpiriU — Sale  of  apirita  without  licence — Sec<  nd 
eonvidion^IHtquaUfiaUam  to  hold  Ueatct — Appliea- 
fion  hy  owner  to  carry  on  itutium — Jw/Heto—JHrit- 
diction  to  entertuiti  application — Lirtn^lmi  Ad,  1S72 
(30  &  3H  Vict.  c.  94),  s.  3 — Liofimug  Act,  187 1  (37 
&  38  Vict,  c,  49),  «.  15. — A  beerhouae-keeper  was 
upon  the  same  day  twice  oonnoted  under  section  3 
of  the  lioenehng  Act,  1873,  of  selling  spirits  without 
a  spirit  licence,  and  upon  such  second  conviction  he 
was  disqualified  for  two  yean  from  holding  any 
lieence,  and  by  the  operation  of  the  section  he  also, 
upon  such  second  conviction,  forfeited  his  lichee 
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to  sell  beer.  Upon  an  application  hebag  made  after 
the  second  conviction  by  the  owner  of  the  premises 
under  section  15  of  the  Licensing  Act,  1874,  for  aa 
authority  to  carry  on  the  business  until  next 
special  sessions, 

HsLd*  that  the  juslaoes  had  jurtadiotion  to  enter* 
tain  tiie  appnoatien,  although  made  after  tlie 
second  conviction,  as  the  words  "  for  tho  first 
time  "  in  section  15  were  to  be  conatrued  as  govern- 
ing the  latter  (urt  (  f  the  section  aa  well  its  the 
former,  and  that  tbe  application  could  bo  made 
after  the  first  conviction  wliich  caused  a  p@nK>nal 
disonaimoatinn  <ga  forfeitund  the  Uoenoe*  which* 
in  tne  ease  ol  sslling  spinto  wltheot  a  spirit  lioanoe 
was  the  second  conviction. — ¥issrs  &  Sons,  S!x 
PABTK,  Q.B.D.,  697;  [18991  i  Q.  B.   164;  68 

L.  J.  a  a  777. 

11.  spirit* — "  Seiiiliu'j  out,  (hliitry,  or  rtin<,cal" 
— Spirits  over  one  qnllnit — Spirits  Ad,  18i>0  (4^  &  44 
Vict.  c.  24)  <*.  10  3,  107.— By  section  105  of  the 
BpiEits  Act,  1860  (43  &  44  Vict.  o.  24):  Bsospt  as 
in  this  section  provided,  no  spirits  esoeedto^  tirn 
quantity  of  one  gallon  of  the  same  denoruination  at 
at  a  time  for  tbe  some  person  may  be  sent  out, 
delivered,  or  removed  from  any  one  place  to  another 
place  unlew  aootHupanied  \iy  a  permit."  And  by 
section  107  of  tiM  SMue  Aot :  **  u  vpf  psHon  sends 
out,  deliven.  or  lemoivas,  or  reoeivee  aa^  epiiils 
required  to  he  aeoompanled  by  a  permit  withoat  a 
perii^it  ;  .  .  .  he  shall,  iri  iirlilition  to  BDyellur 
penalty  or  forfeiture,  incur  a  tine  of  £oOO.'* 

In  1897  one  J.  B.  gave  the  respondent,  who  was 
licensed  to  sell  beer  only  and  had  no  a|>irit  lioenoe. 
an  order,  to  forward  to  his  hcoflwr,  yAm  had  molk » 
licence,  for  two  gallons  of  rum. 

The  rum  was  delivered  by  a  carman  at  tbe 
tespondent's  house  and  s.-m  to  J.  P.  by  bin  jxjtmau. 

The  spirits  were  not  accompanied  by  any  permit 
or  cerUfioata. 

Held,  that  thenspoDdent  was  gulty  of  sending 
out,  ddivering,  aaa  removing  spiiiti  vWiin  tlm 
AeL— liBiu  V.  JBBxnTOa,  Q.BJ>, ;  79 1^  T.  MO. 

12.  Tramfrr — Nntire  —  f/ii^jfTciV/ic//— Mandamm 
— AMoHAf  Alt,  1S2S,  «,  14. — Upon  an  application 
for  the  transfer  under  section  14  of  the  Alehouse 
Act,  1828,  of  an  existing  lioenoe  to  pr«mses  not 
heretofore  licensed,  the  same  notices  must  be  given 
as  are  leqoired  bgr  seotion  40  of  the  liosnsing  Aet» 
1872,  in  the  eeseof  an  application  for  a  new  Ueeaoe. 
Where  the  'ii?tirFH  hnvp  ^Tsintril  such  a  transfer 
upon  the  suppoaitioa  that  liio  uoticos  were  in  order, 
no  tnandainus  lies  to  compel  them  to  hear  the 
application  afresh  by  reason  of  its  being  sub- 
seouently  disoofwsd  tbsit  tlw  BOtioee  were  not 
sufficient.  —  RXO.  v.  KKBOUOfft  Q.B,D,i  68 
L.  J.  Q.  B.  715. 

18.  IVneellier — Ssfe  dufing  prohibiUd  Aottri— 

Travelli'i'i  irt  <>rder  to  obtain  refreshment — Licensing 
Ad,  1872  i'c  Fid.  c,  9  }),  «.  2b~Licenaing  Ad, 
1874  (37  &  .iS  Vid.  r.  19),  a.  \0— Sunday  Closing 
( Wahi)  Act,  \mi  (44  &  46  VicL  c  61),  s.  4.— A 
person  cannot  be  convicted  undtt  sertUm  26  of  tlie 
Ljeensing  Aet,  1872,  of  falsely  roprownfinir  himsslf 
to  be  a  travdlsr  and  obtaining  intoxioating  liquor  at 
a  railway  station  refreshment  room  during  the 
hours  when  licensed  preuu»e8  are  closed  if,  at  the 
time  he  obtains  the  drink,  he  has  taken  a  ticket  and 
intends  to  travel  by  railroad,  and  does  so  travel, 
even  fhotigh  he  only  took  such  ticket  and  travelled 
pn  as  to  bo  able  to  obtain  such  drink. — Wii.UAMS  v. 
iUaiONALi).  Q.B.D.,  701 ;  [1899]  2  Q.  B.  308  ;  68 
L.  J.  Q.  B.  (i7s  ;  SO  L.  T.  7««. 
See  also  Gamiug,  5. 
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Ancientlight — Praeription — Gremhou$e — *'  Build- 
i»g"—In}unftwn—Pr«scripiion  Ad,  1832  (2  &  3 
Will.  4,  <■,  71),  s.  3 —A  greeohouBe  ia  a  "buildinff  " 
within  seotion  3  of  the  Proacription  Aot  (2  &  3  WUl. 
4,  0.  7t)>  and,  therefore,  if  it  hM  ancient  lights, 
may  be  protected  by  injanotkn  agdnit  intotiawiuioe 
wiUi  the  aooeaa  of  ught. 

Harrit  v.  De  Pinna,  33  Ch,  D.[238,  oonaidered.— 
Gldxobd  v.  Holt,  Ch,D.  Kekewieht  J,;  [18891 
1011.698;  6SX..;.Gb.888;  60L.T.4S. 

LDUTATION  STATUTES  :— 

1.  OMoaoM  JroHd—Bubinittim  lo  arMrafMn— 
Buehmlm  o/tlaMe.—1n  oriertoonhidaflMStitate 

of  Limitations  there  must  be  not  only  fnmd,  but  tti 
lultintional  conoealmmt  of  that  fraud. 

Dictum  of  Malins,  V.C.,  in  Tfn'  Ecclesiaiiiral  ('mn- 
misstofters  v.  North- Eatten*  liailway  (Jo.  (3U  L.  T. 
17-1)  not  followed. 

^Bjf  m  aabmieaion  to  arbitration,  after  redtiog  that 
difluwuoafl  had  arisen,  the  parties  referred  to  the 
arbitrfttor  (1)  what  encroiKilinK  iit,  If  imy,  hit.d  l)f<  n 
made  hj  one  on  the  other ;  (2)  how  one  party  had 
hem  damaged,  ind  i^Mft  oomptiiMtioiiWMpttyft'ble 
to  the  other. 

Held,  that  this  mlnoiflflion  did  not  preolnds  ilM 
Miaing  of  the  defence  of  the  Statute  of  limitationB. 
— A8TLEY  V.  TTLDEaury  Goal  Co.,  Q.B.D.  ;  6S  I»  J. 
a  B.  252  ;  80  L.  T.  116. 

2*  (kmditioiml  pnmite  to  pay—8uffieient  admow- 
MgmeaL-^tn  October,  1898,  a  debt  then  being 
Ht.'itnte-barred,  A.  wrrjte  to  'SI.  .  ''Yon  mnv  bo 
qmta  sure  I  sb&U  do  all  I  can,  and  as  soon  &a  I  can, 
but  it  is  not  much  use  making  promises  without 
Bome  pretty  good  prospect  of  keeping  th«m." 

On  the  17th  of  Movember  following  lie  wrote  to 
the  t>lAinti£F :  "  I  had  a  letter  from  you  four  or  five 
weeks  ago,  and  wrote  you  in  reply  that  I  would  do 
fill  in  luy  power,  but  that  u  wits  uHolr^ss  f,-,,  tne  to 
make  pronuaes  I  could  not  b«  fairly  «ure  of  keeping, 
and  I  really  amicyt  say  anything  more  definite." 

Later,  in  aDnrar  to  •  deoiHidironillL'ftaaUoitan, 
1m  wrote  edkiii^  far  pertienboi,  and  ooodaded: 
"  Legal  proceodmge  ,  .  .  would  only  rngnlt  ic  my 
lofdug  my  present  employmeut  and  the  BiuaLl  aikltiry 
I  am  aUe  to  earn ,  winch  would  still  further  delay 
the  poosibility  of  payment.  I  trust  your  cheat  will 
■gne  to  accept  some  oomparatiTely  reasonable 
amount,  and  if  joa.  ow  fin  xaa  the  optkn  of  ra> 
payment  by  insndmentr  I  ihidl  be  glad." 

Tlie  ri  quirr'^  particultvrH  were  supplied  by  M,*s 
soliatorB,  and  he  was  ask&d  to  state  with  what  sum 
and  in  what  manner  he  would  settle  the  claim. 

Hddfthat  thsM  letten  did  notconatituta  a  nramiw 
tomyalwoIuftdyndiaooDdltionaUy,  and  tuidbre 
did  not  amount  to  sufficient  acknowledgment  to 
take  the  debt  out  of  the  Statute  of  Limitatiooa.— 
MOVBKAT*.  Am«S»  Q^BJKi  SOIhT.  800. 

3.  Debt — Letter — Arf mission — Conditional  or  not. — 
The  atatement  in  a  letter  "I  am  really  sorry  to 
keep  you  so  long  waiting  for  your  money,  but  I 
shall  be  taking  some  money  next  month,  I  think, 
without  fail,  and  will  then  try  and  settle  with  yon," 
ia  niffidenfc  adniiMiaii  to  take  a  debt  out  of  the 
Btatnte  of  Umilatfona,  and  is  nol  oooffitfoiiaL— 
PSSXB  V.  Hill,  Q.B.D.  ;  79  L.  T.  738. 

4.  Ouanuike — Jtankifig  oooowif — Frindpui  ad- 
tmnBut  the  ymrt  h^fim  Qdim~'JM0rtd  atemed  loltMn 

six  yean — Apiyrojrriation  of  paymenti  on  acamnt. — 
The  defendant  fjave  a  guarantee  to  the  plaintiff 
bank,  wherebv,  lu  cijiiaideratioii  of  ihv  Iniiik  i:i.'ikiriLr 

advanoes  to  one  of  th«ir  oustomeia,  the  defendant  1 
vpAtttoA  ti>  ^mnsiiita  ihe  wawmit  irf  all  moiiaia  I 


from  time  to  time  owing  to  the  bank  in  aoooost 
with  the  customer,  with  interest,  oonuniancm,  kad 
other  banking  charges.  The  customer's  ftocooat 
was  made  up  every  half-year,  the  amomt  winch 
had  become  one  for  interest,  commission,  andbaak* 
ing  cbar^  during  each  half-year  being  added  to 
the  principal  and  carried  forward  to  the  next  half- 
year.  The  bank  made  axlvaneea  to  the  castoaw 
'jUriiip  four  yi-ars.  Mon-  thiiii  six  years  after  tbi- 
likst  advanoe,  the  bonk  brought  an  action  ot  the 

gaaiantaa.  Tkoaaatomer  haA  from  time  to  tias 
OBadapafBNBti  on  acooont  down  to  a  sboct  tine 
iMfbre  amon  brought. 

Held,  that  the  bank's  claiTn  'inr?pr  fr^ir-cN- 
in  respect  of  the  advances  "W'.'ifl  hurnxi  Ly  tic  .-siiituv 
of  Tjiraitations ;   but  ttuit  th,  y  were  entitled  t. 
recover  in  reepeot    interest,  oommianon,  and  hank- 
ing charges  wUeh  had  booomadna  wifli&iBj«B 
braon  action. 

H^,  also,  that  the  rule  by  which  paymsBb  on 
account  are  appr'jfjria.t<_tl  lo  Lntereet  befrrf  prindjal 
did  not  apply  to  such  a  banking  aooouut  as  thai  a 
question.— Parr'8  BANJcnfo  Go.  v.  Tabb,  Ci., 
42  ;  [1898]  2  Q.  B.  !60  ;  79  L.  T.  321. 

5.  Mine  —  TrfspoM — Fraudulent  wurkiug  &/ n*»e— 
Otonctakd  /rautl—Accunnt. — Where  a  ooUieiy  OtB* 
pany  wilfully  and  aeocat^  tOOk  OOal  mm  IB 
adjoining  property,  and  the  fcflt  waa  not  Weei^ 
to  light  for  many  years  afterwards,  and  no  ' 
oould  be  attributed  to  the  adjoining  owner  in  u.i 
discovering  the  existence  of  the  wiui  p:ful  worbagi. 

Held,  that  the  Statute  of  JUmitatUMM  lukd  do 
application,  and  that  the  adjoining  owner  vw 
entitled  to  leoovor  from  the  wrongdoo*  tiN  fihr 
of  tlie  ooal  eo  wrongfully  tak«i,  and,  in  the  cm  of 
a  winding  up,  then  to  proTe  for  that  amouat— 
BuLU  Coal  Murnro  Co.  v.  Osbo&kje,  P.C^  m. 
[1S99]  A.  a  861;  68  Lb  J.  P.  a  49;  80  L.  I 
■130. 

6.  Simple  routrart  debt  charyeable  upon  huki— 
Trustee  debtors — Btiiremeut  of  one:  trusi^re—ray^rU 
of  jnlemt  hy  co-debtor — Claim  after  tix  yean- 
Limiiaiion  Act,  1623  (21  Jac.  1,  c  16),  «.  3.- 
MercantOs  Law  Amtaidnwnt  Ad,  18M  (19  A  JO  Fiil 
c  97),  «.  14— Anl  Property  LimMom  A<t,  imtX 
&  ;J8  Vid.  c.  57^,  a.  8.— Section  3  of  21  Jac.  1.  c. 

is  not  repelled  by  Motion  8  of  the  Re&l  Proper; 
Limitation  Act,  1874  ;  the  effect  of  the  two  A.'' 
read  together,  is  that  no  action  for  a  simple  uoiilzact 
debt,  wnether  chargaabla  on  land  or  not,  shaQ  ts 
brought  after  six  years,  and  that  no  aetion  for  » 
specialty  debt  chargeable  on  land  siudl  be  broo^ 
aiter  twelve  years. 

Sutton  T.  SuUon,  31  W.  B.  669,  21  Ch.  D.  dll. 
distinguished. 

Fii^  r.  Slingaby,  58  L.  T.  Rep.  481.  86W.&> 
Dig.  135,  approved. 

in  1882  the  plaintiffs  advanced  money  to  ti« 
defendants,  who  were  the  three  trustees  of  a 
the  lean  being  secure^l  by  a  transfer  to  the  plsintifi 
of  mortgage  aeoorities  belonging  to  the  ests^  <.i 
the  dtofwdaaliP  taitailor,  bat  the  defendants  aiur-< 
into  no  ooreoaDt  to  rapaytha  kan.  In  16UL. 
one  of  the  defandanta,  lelared  itom  Hm  teaii  if 
th>'  Vi'ill,  and  the  other  two  traalaaa  oontHaMitl 
j»ay  uitoreet  on  the  loan  until  1896. 

In  1897  the  plaintiffs  brought  an  action  air»^<' 
L,  and  the  ooutinuiug  trustees  to  recover  the  Las. 

Held,  that  the  action,  b€sng  for  a  simple  oootntf 
debt,  although  chargeable  vpoa  land,  waa  baned  as 
against  L.  by  section  3  of  ll  Jao.  1.  o.  16 — bdu 
brought  more  than  six  years  after  the  aocru&l  ^ 
the  nlaintaffin'  tight  of  action— and  that  aecCice  H 
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Tent«Hl  the  payiii  int  of  interwtl^'ttia  contfnning 
trustees  uperuting  agunit  L. 

Dedsiou  of  Ix>rd  Ruasell  of  Killowen,  C.J.,  ante, 
p.  13.  [1898]  2  a  B.  m.  ravfliMd.— B.vufU  v. 
OuarroN,  C.J..  435;  [1899]  1  a  B.  88S;  OS  L.  J. 
a  B.  502  ;  80  li.  T. 

7.  TmuuMf  at  witt-' Delemuaaiio»-^Bealtl/  — 
Mortgag•—Onlllion  offntK  Ummeg—Be^  Property 
Limitation  Ad,  1833  f 3  &  4  WQi.  4,  r.  27),  «.  2,  7. 
— A  teDAncy  at  will  is  detennioed  by  a  legnl 
mortpnge  of  the  jirMmiHr-a  by  the  owner,  aud 
knowledge  of  the  mortgage  by  the  tenant  at  will. 

After  the  mortgBge  a  new  tenancy  at  will  may 
be  created  between  UM  partiei  to  m  to  cauw  the 
Statute  of  LimiUtiOH^  ^  9t  %  Will.  4.  c  27,  to 
bagiB  to  ran.— jABUAir  v.  HAia»  Q.BJ>. ;  [1899] 
1  QTB.  994  ;  68  L.  J.  a  B.  681. 

8«  WiU^Charitahle  gi/t—Kretholds  and  leateholdi 
— ObfftaM  Um  Ad,  1736  (9  Oto.  2,c  d»y~Ciaiye 
0/  amuUiet—No  trit$t  for  payment— Sit$et4iir — 

Po0<f4-ision  hii  rxffuttir — lUal  Proptrty  T.iinitatitm  Ad, 
1874  (ai  &  3S  Vid.  c.  57)—JC3»cutors  Ad.  1830(11 
(ieo.  4  ft  1  Wilt.  4,  r.  ioy—Ldw  of  Prfptdy  Arnaid- 
mmt  Ad,  1860  (23  &  24  Vid.  c  38),  ».  13.— The 
Bo;al  Theatrical  Fond  AMOciation  is  a  charity. 

Spiller  V.  Mande,  13  W.  JL  69,  32  Cb.  D.  158n, 
approTed. 

An  executor  is  not  regarded  aa  an  ac|itMi  taiatee 

of  reddoe  undJspoted  of  by  the  will. 

A  testator,  wbo  died  in  1ST3,  gave  real  and 
impure  perflt  iial  j)roperty  to  the  trusteee  of  the 
Boyal  OenerHl  Theatrical  Fund,  charged  with 
oettain  annuities,  aud  appointed  an  executor,  who 
cntond  into  poeaeadon  and  reodved  the  income  of 
ttit  jwyttjytt  ImImII  of  tlw  tnitoMoi  the  fond 

Cop  IMttR^  llVNBI^^  VBIfflK 

Held ,  that  th«  cbbiM  ot  the  bdr  Mud  aask-of-UB 

were  barred. 

Baiter  v.  Cnmmigh,  1  Dr.  4  WaL  668,  and  Patrick 
▼.  Simpson,  24  Q.  B.  D.  128,  38  W.  E.  Dig.  113, 
distinguished.—  Lact,  Rk,  Royai.  ThxATBICAL 
FtmS  A880CIATI0K  V.  KXVD,  ChJ>,  StMnUh  J', 

664 :  [18991  2  Oh.  M8;  68  L.  J.  Clu  488 ;  80X.  T. 
706. 

8m  also  Acfanintetrstion,  u ,  Comp«Dy,  21 ; 
County  Oonrt,  6;   Landlord  and  Tenaiii»  22; 

Mortgngs,  4,  6,  11,  12 ;  Poor  Law,  1. 

LIS  rENDL:Xi3.~-a^  Company,  36. 

LOCAL  GOVERNMENT  :— 

1.  Boundarirn — ,l/^r./i'  .  of  union  boundariet — 
Traiitfer  of  part  of  a  jxirith — Adjtutment  of  jir<i- 
ptriy,  'Mit-t,  and  Uabilitit*— Local  Oovemmtnt  Ad, 
1894  (56  &  57  Vict.  c.  13),  m.  36,  68.— Where  an 
■Itantion  is  made  in  the  boundviM  of  two  poor 
Imw  jhy  tnattw,  m  crdar  of  the 
oouuty  couuou,  under  section  88,  raib-nctioQ  6,  of 

the  Local  GovPrTinit.'Tit  Aft,  !^'>4,  nf  ]H\rt  of  a 
pariah  fri.iin  nu>[  uniLm  to  ftimthor,  kii  inijiistuieut  of 
the  jiri ij.H;:rt.y ,  ''iclit;*,  hihI  1  ijibil i ties  can  be  claimed 
under  section  ii^,  an  biit  w. .  u  thfi  two  unioDS,  and 
not  aa  bet  ween  the  union  from  which  the  transfw  ia 
mad*  Mid  tlie  part  of  the  pariah  so  traodemd* — 
BocnsiAis  ms  Hasustodzk  AABmuimnr,  Bi. 
CM.,  322 ;  [1899]  1  a  B.  540:  68  L.  J.  Q.  B.  131 ; 
80L.T.  146. 

2.  Bye-latc — Dtpotiting  offenaive  matter  in  a  place 
— Trurk  of  manure  in  goode  yard —Liability  o/rail- 
%oay  company. — Bye-law  No.  2  of  the  reapondent 
OOttncil  was  t^-i  follows 

"No  persf^n  Hhall  cIo|i(:t6iL,  Uuruw,  or  allow  Uj  fon, 
loil^ji  ,  or  !Vf:cviniiilst<_'  iij^'on  the  surface  of  any  street, 
aquaie,  vouxt,  highway,  or  pUoe,  or  on  any  warte 


or  unoccupied  ground,  or  on  any  uncovered  drain, 
ditch,  watercourse,  sink,  pond,  or  other  collection 
of  water,  or  expose  or  canae  to  be  exposed  in  any 
other  manner  whatever  within  the  district  any 
animal  or  Tigvlabla  matter,  lish,  offal,  ordure, 
blood,  bcmes,  manure,  ahdla,  fandnn  glaWt  diUM» 
or  eaithonware,  dost,  aahea,  hoan  lafniik  ifMtot  OV 
ninninga  from  any  manufactory,  or  otiMT  uBuiiv* 
or  noxious  matter  whaterer." 

TliH  Hppellauts  received  in  tlipir  poods  vfir  l  nt 
U.  H.  a  truck  of  manure  which  had  been  carried 
by  them  in  the  ordinary  course  of  their  buaineaa. 

IX  anivad  on  the  Runday,  and  notioa  wai  at  OQoa 
giron  to  fbe  consignee,  who  prooaoded  to  moMnv  it 
on  the  Monday,  and  on  being  Mqitiad  It  gW*  foitt 
a  very  offensive  siuell. 

The  magiatratee  oonfiotod  flw  agipdbllte  of  * 
breach  of  the  bye-law. 

Held,  that  the  magistrates  wore  wrong. — LoxDOK, 
Bbiouton,  AMD  Sooth  Coabt  Bailway  Co.  v« 
Haywahr's  Heath  Diaxsior  Covirani,  Q.B,D.\ 
m  L.  T.  2CC. 

3.  liyc-lawa — iV'o  }ntwer  to  sei  atidc — liuiUiwjt. — A 
l(xvil  authority  empowered  to  make  bye- laws  ia 
bound  by  thoae  bye>laws,  and  haa  no  powar  to 
sanction  building  plana  not  in  aOOoidaBOa  with 

them.  They  have  no  diapenaing  pown',  and  any 
purported  approval  of  (ilana  contravening  such  bye- 
laws  is  inoj>erative  and  invalid.  Tlie  apjir(  am.!  must 
be  a  lawful,  and  not  a  mere  actual,  approval. — ' 
Yabbioom  v.  Euro,  Q.Ii.lK,  318;  [1899J  1  Q.  B. 
444  ;  68  L.  J.  Q.  B.  5r,(i ;  SO  L.  T.  159. 

4.  County  council — L'unle  uf  quarlrr  Ksaiont — 
Boroug/t*  havina  population  under  10,000 — Salary  of 
recorder  and  clirk  of  the  peace — Snlary  of  clerk  to 
lorough  jtut{ee$  in  pUfy  teuiotu — 12  &  13  I'id.  c.  IS, 
$.  I— Local  Ommmmtnt  Ad,  1888  (51  &  52  Vid.  . . 
41),  M.  35,  38,84. — 'Where  a  borough,  with  a  popu- 
lation of  less  than  10,000,  has  a  separaf-'  court  of 
quarter  sessions  and  a  separate  comraisni on  oi  tiia 
peace,  the  Local  Government  A  t,  lirw  not 
transferred  the  obligntion  of  paying  the  salaries  of 
the  recorder,  of  the  clerk  of  the  peace,  and  of  the 
olaiiE  to  the  boiongh  juitioaa  in  pettj  eawiona,  from 
the  borough  to  the  ootmty  oovnaL 

Ex  parte  Kent  Oonnty  Council  and  Borough  of 
Sandwich,  [1891]  1  a  B.  389,  39  W.  B.  Dig.  114, 
and  In  rr  Iferrfitrdthire  Conntt/  Connri!,  [1895]  1 
Q.  B.  43,  43  W.  R.  Dig.  101,  overruled.— ThHTFOKD 
CORrORATION  V.  NoilKOLK  CoUNTY  CoUaOILk  OJlt, 

1  ;  1^1898]  2  U.  B.  KiS  ;  79  L.  T.  315. 

5.  County  council  —  Troops  titmmoned  to  prtserve 
Ihr.  rr<i..-  —  A''-,'i-'^v.  iiiii.Unance  —  Liability  — 
Mandamus. — Troops  were  brought  into  a  county, 
on  the  applioation  of  tha  oomtty  magiatratai^  ior 
the  puTpoea  oi  aaonreeaing  riota,  ana  preeerving 
peace  and  Older  mtnieoounty.  By  agreement  with 
the  magiatratee  certain  tradesmen  aupplied  the 
troopa  vnth  food  and  lodging  while  quartered  in  the 
oonnty. 

On  an  appiicaUoii  tur  a  mtinilamtu  to  the  cotmty 
oouncil  to  pay  for  the  food  and  lodging  supplied, 

Held,  that  no  dutr  wai  impoaed  by  law  on  tboaa 
iHto  admlniat«d  Ae  aoonty  funda  to  pay  fho 
apeiwM  «l  tha  oMintinaiioe  of  the  trooft.  and  % 
immdaffNia   oonM   not   be  grontadL— Bkk  v. 

Ql.AMORQ.VN  CofKTY  CotHf OIK,  MUm,  FISH* 

Q.B.D. ;  [18»9J  2  Q.  B.  26. 

6.  Highway— 'Maitdemnce  and  repair — Sea  toatl — 

EKfihiuaJt  —  Work*  ufccuary  for  protection  of  road — 
Arinnal  payment — IamxiI  Qovemment  Ad,  1688  (31  & 
'  '  I    f,     41^, «.  l\,  atib-)edion'2. — A  local  authority 
under  an  obligation  to  ke«|p     a  road  ia  ohatgaabla 


Digitized  by  Google 


107         local  Gaoernmma,  DIGEST.  Local  Oownmsni,  I0« 


with  tbib  OMt  of  ivorkB  neoeflsary  for  the  preMira- 
tion  of  Uie  roful,  even  thrmgh  thi  y  tuay  not  actually 
fofm  part  of  it,  such  as  a  eea  wall  and  groynes 
neoMsary  to  prevent  ft  road  ronniag  along  the  sea 
■hore  from  being  poriodioally  injuM  by  of 
tbfl  sea. 

The  fact  that  a  footpath  aloni:^  fhp  tov  of  suoh 
8ea  wall  is,  besides  being  part  of  the  Iiigliw^iy,  used 
aa  ,1  jTo:u*'U!iiJ(j  or  oRphuifide  for  the  purpoaea  of 
pleasure,  does  uot  affect  the  liability  to  repair. 

The  wozda  "annual  payment  towards  the  costs  of 
in>hiten»iiae  and  mmr"  in  Motion  11,  lob- 
iootkm  of  flw  Hooal  OorsRUBoni  Aot,  1888, 
mean  a  payment  to  he  inar^o  annually  in  respect  of 
the  expenditure  of  the  particular  year,  uot  a  fixed 
sum  to  be  arrived  at  by  taking  the  average  expendi- 
tuce  over  a  mtms  of  years.— Samikiaxs  Oofnroix<  v. 
lOan  Ornmrr  Oomran.,  ff.L. ;  79  L.  T.  4S5. 

7.  Lighting-up  time  for  hin/de.?  —  "Surnd"  — 
(Jreenwich  mean  tirn^ — Statutet  {Definition  of  Time) 
Ad,  1880  (43  &  44  Vict.  c.  9),  a.  1.— Local  Ooi>em- 
maU  Act,  1888  (51  &  52  Ftet.  c  41).  t,  85.— By 
Motion  85  of  f£o  Looel  Ckwerameot  Aob,  1888, 
bicycles  and  othnr  "?imilar  machines  are  required  to 
carry  a  light  '  Junug  the  period  between  one  hour 
after  fUTistjt  und  one  nour  bi-fore  Sunrise," 

£y  e«ction  1  of  the  Statutes  (Deiimtion  of  Time) 
AiOi^  1880,  wbeoevcar  any  expression  of  time  occurs 
in  «9  Aot  irf  Parliament,  deed,  w  other  legal 
inetramant,  the  time  referred  to  ehaU,  unless  it  is 
otherwise  specifically  -t  ited,  be  held  in  the  case  of 
Great  Britain  to  be  Greenwich  mean  time. — QOBDOV 
V.  Qua,  Q^Du  369;  68 K J.  aB.  434  ;  80 L.  T. 
20. 

8.  "  New  afreet "  —  Toumt  Improvtment  CUiutea 
Ad,  1847  (10  &  11  Vict.  r.  34),  «.  63— /'r  Health 
Act,  1875,  «.  io7.— The  decisions  under  ttection  137 
of  the  Public  HecUth  Act,  1875,  as  to  what  is  a  new 
street  niplj  in  oopridering  whaA  oonatitutes  a  "  new 
etiMfe*'^m  eeotion  68  of  the  Towns  Improvement  i 
Caausw  Act, 

Elemeots  constituting  a  "street"  couBidered. — 
AtTOBNBY-OkNKKAL   t,  ErKFOBU  k'k;   Co.,  Ch.D, 
North,  J.,  405  i  £1899j  1  Ob.  637  ;  68  L.  J.  Ch.  179 ; 
80Xh9. 17. 

9.  Overaeera — Atsiatnnt  uverseer — Fiif^ht  to  rate- 
booka — Appointment^ LiKal  Gtivfrniiunt  Art,  1894 
(56  &  57  Virt.  c.  73),  s.  o,  siih-srctian  1. — When  the 
overseen  of  a  parish  have  expreHed  thmr  intention 
of  oollecting  the  rates  tinMMlves,  but  the  parish 
oounoil  have  }^  xewlntion  appointed  an  assistant 
overseer,  the  oourt  wOl  grant  a  mamlamtu  to  the 
overseers  to  deliver  to  the  assiatant  overseer  the 
rate-books  and  all  other  books  in  their  ouatody  as 
overseers,  for  the  purpoM  of  eniUlog  him  to'  per- 
lonn  the  datiM  of  his  office. 

Bmble,  the  appointment  of  overMew  and  aasietent 
overseers  under  section  5,  sub-section  1,  of  the 
Local  Government  Act,  1894,  is  complete  by  election 
by  the  J  Irish  ooundl,  and  no  document  is  required 
beyond  a  minute  of  the  appointment. — 'Rko.  v. 
PowKLL,  Wllliams,  Ex  pabte,  Q.U.n.  ;  '1899]  I 
Q.  B.  396 ;  CS  L.  J.  Q.  B.  274  ;  SO  L,  T.  184. 

10.  Parish  council — Right  ^>  mr — Main  roads  — 
Local  Oovtmmmt  Act,  1894  (56  A:  57  Vicl.  c.  73), 
$a.  8,  11,  25. — A  pojish  oounoU  cannot  sue  for  an 
obstruction  to  a  well  situate  on  a  main  road,  from 
which  the  inhabitants  claim  to  take  water,  as  main 
roads  are  vested  in  the  district  oounoil  under  sec- 
tion 25  of  the  Local  Government  Act,  1894.  aul  if 
the  rifht  is  a  public  one,  the  Attorney-General 
muit   oe   joined   as   plaintiff. — Stokk  Pa&ish 

ConRon.  «r.  Pbioi,  Oh,D.  North,  J..  <^ :  68  L.  J. 
Oh.447  ;  80L.T,MSb 


U.  ParUh  mtmeOi— Pariah  meeHngt—Poor  tm 
rating — Appeal — Local  Goi'trnmrut  Ad,  1894  (56  & 
57  Vid.  c.  73),  SI.  5  (1)  (2)  (a)  (b).  6  (1)  (c)  (i),  19 
(5)  (6),  52  (5).— The  L.O.  db  D.  Railway  Co. 
appealed  to  quarter  aaMfans  against  the  asseasmenU 
for  the  poorrale  made  on  their  property  in  aleren 
parishes  in  *hf'  county  of  K.  Seven  of  fn^ae 
parishes  had  parisii  councils,  and  the  remaimng  foot 
had  parish  meetings.  When  th  M  it  j  osiI  came  before 
the  jQstioes,  the  nxipundeuta  raised  the  point  tbst 
the  company  had  not  sorved  notice  of  app«al 
againife  the  rate  within  peopa  tune  on  the  paiiA 
oonnoOa,  and  tiio  JvitioM  mfdaed  to  eater  and 
respite  the  appeal  with  a  view  to  proi>er  notice  being 
served.  Nothing  was  said  about  the  parishes  wbicii 
had  parish  meetings  i^nly.  A  rule  in-si"  was  then 
obtained  for  a  mandamus  calling  on  the  joitioes  to 
show  cause  why  they  should  not  enter  and  rsspits 
the  appeal  in  order  to  eoaUo  notioM  to  be  pnyet^ 
served  on  the  parish  coonaib. 

Held,  that  the  parish  councils  should  be  sert-i! 
with  uotioe,  and  that,  as  notices  had  not  hew 
served  in  proper  time  upon  them,  there  vai  ae 
appeal  that  oould  be  entered  end  rwjpited. 

Held  also  tiiat.  at  the  rale  iiM  only  uMotioiMd 
parish  coundlfl,  it  was  not  neceesary  to  deaHi 
whether  parish  meetings  should  be  aerrel  ^Ih 
notice  of  appeal  or  not.— Bid.  v.  Kbtt  JvtftWfK 
Q.B.D.  ;  80  L.  T.  622. 

12.  Public  htaUh — D^potU  of  plana  of  batlUnj 
imeribed  ntkmoim  than  a$  a  dweUing- house — Stttm- 
fuent  depoait  of  reviaed  plana  for  domestic  cnimssM 
— Building  used  for  the  purpoaea  of  hibitatim 
ProaecittioH^ Public  ITealth  A  t,  1875  (38  &  39  Wd. 
c  55),  at.  158,  159 — Public  Ilmltk  Ada  Amendmtrd 
Act,  1890  (53  9t  54  Vid.  c.  59).  t.  33.— Plans  of  « 
new  boUdiQg  were  deponted  with  a  aauitaEy 
authority  in  May,  1894.  deMribing  the  bafldiig 
otherwise  than  as  a  dwelling-house,  and  wer«  dalf 
approved  and  paased.  On  the  2Sth  of  March.  l9Si, 
plans  of  idterations  to  the  bu  l  lii  i^  <!«!), rib?i  at 
*' revised  plans  of  proposed  domestic  oonvecsoo." 
waiealao  deposited imk  ttie  borough  anrveyor,  bat 
trera  aaver  either  aiq^nwad  at  diHfiproved  in  wm- 
ing  by  the  aanituy  avthotlty.  1^  proposed 
alterations  were  carried  out  before  the  3rii  c? 
October,  1898.  Between  the  24th  of  Qjtober  ^ti 
the  Sth  of  November  the  occupier's  wife  and  child 
lived  on  the  premisea.  On  the  14th  of  DoMnte, 
1898,  the  occupier  was  chaiged  before  the  aUfP- 
trates  with  wilfully  nsing  within  the  above-iBM* 
tioned  dates  the  premises  for  the  purpose  of 
habitation  I y  t.  |ier»on  other  than  a  p>ersc)n  pl-u^ 
therein  to  take  care  thereof  and  th*>  f»uiiiy  of  mJi 
person,  contrary  to  section  33  of  the  Public  Health 

^|4jta  AiiMmflmant.  1890.     It  W9B  COnteoded  OB 

beball  of  the  delandant  that  the  alterations  of  tb« 

preraiies  set  out  in  the  plans  depoeited  on  the  2Sth 
of  March  were  for  the  conversion  into  dweUing- 
hovisea  of  buildings  not  originii  ly  e  astract^i  for 
human  habitation  within  the  m«>auiug  of  sectitiB 
159  of  the  PubUo  Health  Aoli  1^7^;  that  the 
sanitaiy  authority  within  one  nou^i  should  have 
signified  hi  writing  thdr  approval  ordisippro?aI  of 
the  same  jjursiMit  to  section  I't^-  rf  t!:.i;  Act,  ami 
that  the  9i»mtary  authority  not  liivm^  sigaified 
such  approval  or  disapproval  no  proceciings  oooki 
be  taken  against  the  defendant  under  aectioo  M  «i 
tha  Aot  01  1890.  The  magietnlaa  spheld  Oat 
contention,  and  dismiaaed  the  caMb 

Held,  that  section  33  of  tiie  PaUio  Beilth  Mi 
Amendment  Aot,  1890,  h.nl  b  en  contravened,  smi 
that  the  case  must  go  back  for  a  convi>;tjoa.— 

VtrxvoBD  «.  BuxoBfOKDk  Q^BJK;  80lf.  T.ftff. 
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19m  Public  health — District  council — Riparian 
oiamr^Wai«r  righf—FiMie  BeaUh  Act,  1875  (38  ± 
80  VieL  e.  5S),  u.  51,  5S,  S27,  S32.— TIm  OWttsr  of  » 
oorn-mill  aought  to  resfaraio  a  district  council  from 
interfering  with  the  natoral  How  of  the  stream 
workinfj  bin  mill.  The  oonncil  owned  li»i  1  c.u 
one  aide  of  the  lake  from  which  the  stream  flowed, 
and  proposed  to  construct  a  dam  there  «o  AO  to 
increaio  tho  ttorage  of  water  to  be  sappli«d  for  their 
dirtriot,  tberaby  itjminiihhMr  tbe  ifiMU  lowiog 
down  toflMBm. 

Hdd,  that  a  ttpwlaa  ownar  ww  tntitlMl  io  aa 
uninterrupted  flow  of  water  aa  in  the  past ;  Pablic 
Health  Act.  ISTj,  h.  :i:y2,  did  not  enable  the  council 
ti'  "  i!ijiii'i'-.iis]v  !i1'',-i::t  ;h"  plaintiff's  right  to  an 
uiuiitfrrupt«d  flow  of  water  withoathiioonoent,  nor 
was  there  a  statutory  power  tnaiblllig  them  to 
intaifare  with  thu  pliwntifFe  .qoBiiBOP  law  rights. 
bjOBOtion  Kranted.— BOBBBTS  tr.awniPAI  DiSTBICT 

GmmoiL,  Oh.D.  Ktkewich,  J„  876;  [18091 1  OlufiS'i; 
(ML.  J.  Cb.  2»3;  80  L.  T.  107. 

14.  PuUk  htii»h—NtiUitiu»—LwMUy  oHmsr— 
(ToMf  of  tknuiwxl  conveniaict — Sewtr—  Right  to  drain 
into^Obligatiufi  to  jtrovidt — Public  Hmlth  AH,  1875 
(38  4  39  Vid.  .  .  ss.  15.  '21.  'U  -Tli.,  slop  and 
scullery  water  of  twelve  houses  owctid  by  the 
Hppellantii,  but  occupied  separately  by  their  ieuaut«, 
llowad  into  a  drain  constructed  for  the  purpose  of 
flHzying  away  tbe  surface  water  from  the  street 
ttpoa  wliioh  ths  haaan  abutted.  Tlu  slop  and 
■oaQeiy  waftn  flowed  theaoe  into  an  open  ditch, 
where  a  nuiwmco  arose.  No  cesspool  or  ether 
uieanii  of  dealing  with  the  drainage  was  provided 
"i"  li  '-lir  [  rntiises  themselvea,  uor  wm  there  an 
avaiiablo  newer  constructed  for  the  purpose  of 
carrying  away  sewage.  The  appellants  were 
iHimmmwd  bv  tbe  local  aniboritj  undar  Motuiiu  94 
and  0»  «f  tiM  PoUio  Bwlth  Aot,  16T5,  ibv  aon- 
oonpliaikw  with  A  notice  to  abate  tbe  nuisance,  and 
an  <nder  mw  made  upon  them  by  the  j  nstiues  before 
whom  the  summons  was  heard. 

Held  (ChannelU  3.><{uhHH»t«),  that  the  apitellants 
were  the  jiroper  jx'rsous  to  be  proceeded  against, 
since  the  nuisance  arose  from  the  "  want  of  a 
structural  oonveoienoe  "  withia  th*  immiriin  of  fllB 
fixstscoviso  of  aaotton  M. 

Bald,  alao,  fliai,  tbongli  tha  sdrfaoe  wa4«r  dndn 
was  a  "sewer"  within  the  nieaninp;  of  sfctinn  )  of 
tbe  Act,  the  appellautM  haduongiit,  virtue  of 
section  til  turn  into  it  matter  wfiu  li  it  was  not 
intended  to  receive,  mud  that  thu  obligatiou  of  the 
local  authority  under  section  15  to  provide  sewers 
in  their  district  was  di8Lr<>tioTiary. — KucsoxPoormT 
(Limited)  v.  Matok.  of  Poolb,  Q.B.D,tWt\ 
[ISWl]  2  Q.  B.  41  ;  OS  L.  J.  Q.  B.  819. 

10.  j'abUc  lifullh—  OJencea — Uiuound  mt^ut — Con- 
•Iniuiutian  by  justict — Comoriuation  to  o:oner  — 
Arbitration — Aiaard  —  Juriaaidion  of  arbitfator — 
<  'n«t»  and  expenttt—**  Full  comjtentation  "  —  PiMic 
HtaUh  Ad,  1875  (38  &  39  Viet.  c.  o5).  u.  116,  117, 
909. — ^Meat  was  seuMd  by  an  inspector  of  the  local 
authority  as  unsound,  and  condemned  by  a  justice 
uudtiT  sectioivs  116  and  117  of  the  Public  Health 
Act,  1873.  The  owner  of  the  m^nt  was  thereupon 
summoned  for  an  offence  under  section  117,  but  the 
magistrates  dismissed  the  summons  upon  an  objec- 
tion to  ita  facm.  without  inquiring  into  tha  nutits. 
Hie  owner  of  tbe  meat  daiiMd  oooapenaatioD,  to  be 
settled  by  arbitration,  under  eoction  308  for  damage 
ttuataijued  by  him  by  reason  of  the  exercijje  by  the 
local  authority  of  the  powers  of  the  Act  in  i  the 
arbitrator  found  that  the  meat  was,  at  the  time  of 
its  condemnation,  sound  and  fit  for  the  fond  of 
man,  and  be  inoladed  in  tlledaBBi^paaa■lainlad  bj 


tbe  owner  of  the  meat  the  lose  of  tlia  oarcarn  and 
the  expenses  of  and  inoidait  to  the  seizure  and  in 
defending  himaelf  befbn  tbe  magistrates.  In  an 
action  on  the  award  the  judge  refused  ti  admit 
erideuco  that  the  moat  was  unsound  tbe  time  it 
was  condanmad*  nd  gsra  jndgflMnt  lor  tbe  amoont 
claimed. 

Held,  that  the  question  of  the  HoundneNs  of  the 
meat  at  tbe  time  of  its  condemnation  was  a  question 
of  fact  for  tbe  arbitrator  to  determine,  and  bia 
flnding  could  noi  be  laviawad  in  tfaA  aotion. 

Held,  also,  fhat  tbe  **  foil  oompenaatfon "  to 
which  the  owner  of  the  meat  iva?  titled  would 
include  the  \tdue  of  the  moat  ituil  the  exj>fn!!es 
incurred  by  him  in  connection  with  Iht  s,  i,  ui  .:  and 
in    defen<iing   himself   before   the  niagistrat«i. — 

■\V'aLS1IAW    v.  MAYOlt,    &c,,   OV  BlUOUOUSK,  <\A»t 

600;  [lSit9]  J  H.  B.  286 ;  68  L.  J.  Q.  B.  828. 

It).  I'liUlic  htuKh — Privies — Cleansing  by  sanitary 
anthoridj — /irrurnii"/  a  nuitanee — Notice  tn  owner  to 
abate—Liability— Public  Htalth  Act,  1875  (38  &  39 
Vict.  c.  56),  M.'42,  43,  94, 95,  anrf96.— The  appellant 
was  tbe  owner  of  oertain  oottagee  which  were  built 
In  1868.  and  whiok  lie  porbhaaed  in  May,  1897. 

Between  tbe  months  of  March  and  October,  1896, 
typhoid  fever  occurred  in  some  of  these  cottages, 
w!!ivli  >v6re  fitted  ^vill:  double  privy  middens. 
During  the  time  that  elapsed  between  the  time 
that  the  patients  were  attacked  and  the  uotihcatiou 
to  the  authorities,  the  excreta  of  the  patieuUi  were 
put  in  the  privy  middens  to  the  knowledge  of  the 
mthoritiea,  wbloh  entboritiaa  bad  ondartakan  tbe 
deaaafaig  of  tbeae  privy  niidd^  under  aeetion  49 

of  the  Public  HeelUi  Act,  187.1. 

Upon  the  notification  of  the  disease  the  local 
authorities  supplied  covered  pails,  and  superin- 
tended the  disiufecUog  of  the  places  infected  by 
such  excreta ;  but  these  measores  failed  to  K^t  rid 
of  and  destroy  tbe  typhoid  germs,  and  would  never 
do  so,  though  they  might  have  been  deatooyed 
when  the  excreta  were  first  placed  there.  JUm 
presence  of  these  germs  constituted  a  nuiaanoe,  and 
the  local  authorities  then  caused  a  notice  to  be 
served  upon  the  appellant,  under  section  94  of  the 
Publ^  Tlealth  Act,  IST  ),  to  abate  this  nuisance. 

Upon  noo-oompliance  with  thut  notice  an  order 
WW  Bade  bgr  tbe  petty  sessions  reqniiiiiif  the 
aoMiUaiit  (0  oocB^y  with  tbe  notice. 

Hdd.  that  tbe  appellant  waa  not  liable  under  fbe 
Public  ili  alth  Act  to  abate  this  nui.ssuw,  hti  1  t5n' 
uouphuut  therefore  must  be  discharged. — BAiUsEiT 
V.  LAsnr,  Q,UJ>.;  68  L.  J.  a  B.  65;  79  L.  T. 
408. 

17.  PMie  kM  —  IVMes— AMser   fo  nptin 

sufficient  uxUer-cloaet  to  be  mrovvled  in  jtJact  of 
a  privy  —  Injunction  —  Public  Health  Act,  1875 
(38  &  \i'J  Vict.  c.  55),  ss.  35,  36,  268.— Section  36 
of  the  Public  Health  Aot,  1875  —  which  em- 
])ower8  a  local  authority  to  ^ivo  notice  requiring 
the  owner  of  a  house  to  i>rovide  a  sufficient  water- 
closet,  earth-closet,  or  privy,  and  an  aApU*  or 
either  of  them,  and,  in  oaae  of  noD-ooMpllnnoa, 
empowwa  tbe  local  authority  to  do  tbeneoenary 
works  and  recover  the  exjjOUBes — does  authorize  the 
local  authority  to  order  a  suthcient  water-closet  to 
be  providetl  ::i  ]  ]>ico  of  a  privy,  where  the  existing 
accommodation  is  insuflioient.^ — Nit;noi,i.  r.  EiTiXO 
Uebaw  DisTRU  r  CorxciL,  Ch.Jj.  .Slirlu)'/,  loT; 
:iSTO]  1  Ch.  844;  68  L.  J.  Oh.  393;  so  L.  T.  01.3. 

IS.  I'ublic  health  —  Water -cloteU  —  Kniri/  on 
jininisci  —Onl'T  for — Juttices — Juris'lirliou  —  /'ublie 
Hntlth  Act,  1875  (38  &  39  Vid.c.  55),  ss.  36,  305.— 
^liere  an  application  is  made  under  section  SOS  oi 
the  PuUio  HeaUh  Aot,  1875,  to  n  oolui  of  aooiiDiiy 
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jurisdiction  for  an  order  authorizing  a  local  authority 
to  '  Uter  upon  premises  for  the  purpose  of  making 
a  sufficient  water-closet  there  in  pursuance  of  the 
|towen  given  by  section  36^  tfae  court  has  no 
jnriidiolum  to  entertain  ma  oUeetum  bv  ib» 
ownu  of  the  premises  thttt  mok  enfiy  u  im- 
ueoeasary  because  tbcy  arc  already  provided  with 
suffioient  sanitary'  ajipliances. — RoBtNSOHr  v. 
Spndkrland  Comokation,  Q./l.D.;  [1839]! 
Q,  B.  751 ;  B8  L.  J.  y.  B.  mO  ;  80  L.  T.  262. 

19.  Qnarkr  atusiong  hormiyh  with  population  over 
10,000 — New  count'/  hridij-i^—  I.iainlity  for  costt  of — 
Special  and  general  tacpemt»  of  aatntij — Local  Govern- 
menlAtt,  1888  (61  &  52  Via.  c.  41),  s3.  6,  35  (1)  (2). 
—A  qoHlac  ■Mnions  bonnu^  with  •  MDalsfaion 
over  10,000  is  not  liaUe  UDdsr  the  Lood  Oovern- 
uient  Act,  1888,  to  contribute  rateably  to  the  coats 
iucorred  by  the  county  in  erecting,  maintain  in  gt,  or 
rcpturiiig  near  county  bridges — i.e.,  (:ouiity  In  Ii.^e8 
tMen  over  or  newly  (>rected  since  the  pasaiuK  of 
that  Act. — BiniY  iSr.  Kdmuitds  (Mayor)  l:  West 
Sirrrouc  Cousty  CioOHOiL,  Q,M*D»»  16;  [1898] 
20.  B.  246. 

20.  Itatintj — Asyluma  hoard — Prop^rrikm  hitmcrn 
coHiity  and  county  boroughs — Aatestable  value — liaie- 
able  value — Principles  of  apjtortionmeitt — Agricutlural 
Bate$  Ad,  1696  (59  &  60  Vid.  c.  16).— An  aqrloms 
board  in  eetimating  the  apportionment  of  the  totftl 
HUjfjunt  1  icct'^Hiiry  'o  V.k'  raiatn:]  fiirthp  purpOSeS  of 
Au  as^luniB  fund  by  contributiona  from  the  county 
and  the  oonnty  boroughs  respectively,  most  do  so 
in  proportion  to  the  nsswshle  values  of  the  oounl^ 
and  county  boroughs  as  aswutwiimd,  by  tlie  Agri- 
cultural Rates  Act,  and  the  r^igulatloos  the 
Local  Govemmont  Board  iaaued  under  that  Act; 
and  not  as  formerly,  in  the  proportion  to  the  rate- 
able value  of  the  oounty  and  couuty  boroughs  as 
asuertaiued  in  accordance  with  section  33  (2)  of 
the  L«oal  Goveniment  Aot,  1888.— LuUroABBiss 
Aanmra  Boaxd  v.  HiirainmB  OoBPOiBASioK, 
Q.B.D.,  M}  :  ri899]  1  a  B.  68  L.  J.  a  B. 
320 ;  tiO  L.  T.  633. 

81.  Ratina — General  dittriet  roles—**  Land  covered 

tpith  water  — Retervoir — Atateament  at  one-fuurth 
of  the  net  annital  value — Public  Health  Ad,  1875 
(38  &  39  Vivt.  -■.  55)  g.  211,  sub-sertion  1  (b)— 
J^radite — Afypmi — '*  Criminal  cause  or  matter" — 
Justices— Order  for  payment  of  general  distrid  rates 
—Oaat  ttttted  byjuutiBet — Civti  deM — tfwUeatmt  Ad, 
1878  (36  ft  37  Viet  e.  66).  s.  4'J—PubUe  Hmttk  AUt, 
1876,  a.  256— .S'/im»i«r(/  Jnriiidiction  Ad,  1879  (42  & 
■|;^  V!rt.  c.  49),  sa.  6.  35. —The  judgment  of  the 
Cjiifriift  Ei.'ucb  Ijiviaiijii  ujiu:;  a  case  stated  by 
juatiues  on  summary  procmiiugs  taken  before  them 
under  seotiOB  8SS  of  llie  PublTc  Health  Act,  1875. 
for  the  leopwty  of  ^enanl  diitriot  tatoit  ia  not  a 
judgineot  in  m  oriminal  cause  or  nutter  wHiiin 
Htct.ion  47  of  the  Judicature ■  Ac',  1^73,  innsmur!!  sin 
such  rates  are,  by  sections  (i  aud  i>0  ui  tho  Suiumary 
Jurisdiction  Act,  1879,  enforceable  only  us  civil 
debts ;  and  an  appeal,  therefore,  lies  to  the  Court 
of  Appeal. 

Seaman  v.  BurkftU  W.  B.  I,  [1896]  2  Q.  B.  844, 

distinguished. 

A  reservoir  of  a  water  comjiHuy  liold  to  be  "land 
covered  with  water"  within  the  mi  Ainog  of  seotion 
211  (1)  (i)  of  Dm  PabBe  Ee»lth  Act,  1875,  and 
tborelora  OMMaUft  to  MMnal  distiiot  rates  at  ome- 
foarthof  ift  amnud  Tine. 

Er'j.  V.  Binninyluim  Wnterworh:^  C'>.,  1  B.  &  S.  84, 
9  W.  E,  C.  L.  Dig.  76,  approved.— Southwark 
AWD  VAtrXHALL  WaTKH  CO.  i'.  HaMPTO.V  Dih  :  HI  r 

OOVMOIU  C;.A.,  177  ;  [1899]  1  Q.  B.  273  ;  68  L.  J. 
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22.  Rating — Improvement    ctmmbmimen — timM 

of  ratf.  imjmed  by  local  Ad— Alteration  of  houn  hn'') 
by  Local  (iopemment  Board — K-iiemionof  juriplirtu  - 
of  commissiotim  under  local  Ad — Public  U'oHK  A^. 
1876  (38  ft  39  YiiL  c  65)  s.  :K)7.— By  the  Gredaon 
Iilipirovenient  Aet,  1836,  after  defining  the  linita  of 
the  town  of  Crefliton  for  the  purposes  of  tfaeAetk 
the  ooLOLuiesioners  appointed  thereander 
authorized  to  levy  ail  tiunu  il  Ti\ii-  (ni  tlif  oociipiers 
of  dweUtng-hoases  within  the  limits  of  the  AtX  not 
OBOeeding  2s.  Id.  in  the  pound,  and  all  pertaos 
assened  under  the  Aet  were  released  from.  hafaUi^ 
for  the  repairs  of  highways  wittont  ibe  liaiilKK 
the  Act. 

By  tJie  PoUio  Health  Act,  1872,  the  district 
within  the  local  Act  became  an  irnnii  IjS'rict, 
and  the  oommissioners  became  the  urban  autbonty. 

The  expenses  incurred  by  them  in  the  exeeotioa 
of  the  Sanitary  Acts  were,  at  the  time  of  the  pssa- 
ing  of  the  Public  Health  Act,  1875,  payable  out  of 
rates  in  the  nature  of  general  district  ratj?'<  lerisfcle 
by  them  thronghout  the  whole  of  their  district. 

At  the  time  of  the  passing  of  the  Local  Go\-?ni- 
flMDt  Act,  1894,  the  parish  of  Greditou  was  partly 
within  and  partly  without  the  lU'ban  district  of 
Orediton,  but  by  a  Confirmation  Order  qltte  Local 
Ctovermuent  Board  in  1894  the  urban  dMiitt  wm 
ext>;:iiJ''il  au  fw  tri  inrliiil!_'  tljf<  jjart  of  the  parish 
outside  the  fonuer  urb^ui  ilxstnct,  and  it  waa  pro- 
vided that  the  district  should  be  deemed  to  Lav« 

been  extended  beiora  die  passing  of  the  Aet  of 

18M. 

The  appellant  was  the  occupier  of  a  dwelling- 

house  within  the  limits  of  the  improvement  Ac*  of 

183r,. 

In  1S9G  the  Ciediton  Urban  Distru^  Counai 
made  a  rate  for  the  whole  district,  including  th<r 
added  area,  headed  the  "OMUtoa  ImnKWemest 
Bate  for  the  year  ending  Mldemniiier,  1897.** 

Th<-  r:tte  exceeded  ihf>  amount  irt  thr  pooci 
liojiteid  by  the  improveraont  Act.  It  wm  made  U 
defray  expenses  to  be  incurred  by  the  coi^ci  il  andtc 
tb«  PoUio  Hsaltii  Act,  1875,  including  the  porpossi 
lor  wbieh  ntee  trare  leviable  under  the  imi 
ment  Act;  and  was  for  the  repair  al 
both  within  the  limits  of  the  improveme 
also  in  the  added  area. 

Held,  by  Smith  and  Homer,  Ij.JJ.  (WiDiaaif, 
LJ.,  dissenting),  reversing  the  decision  of  th- 
Ooaan't  Benoh  Biviiioii  (78  L.  T.  351),  that  Mm 
nte  waa  %  good  one,  end  was  rightiy  headed.— 
Hill  v.  Ountnir  Dnxsnr  Ooinrani*  CA,',  80 

L.  T.  861. 

S8.  Rating — Limit  and  e.reinption  under  local 
Mwrnmi  Aet— Limit  remoifed  iyvuhUcAd—Eftii 
m  eamtptim—PiMie  ffedtth  Act,  1675  (38  ft  39  Vid. 
c.  3  ).  '2-_'7.— By  section  40  of  the  Bin^cy 
Improvemaut  Act,  1,S<)7,  thtj  amount  of  tlte  vm- 
provement  rates  that  may  be  made  by  the  (.on:- 
missioners  without  the  oonsent  of  the  lat^wy^n 
dumld  not  CKoeed  4s.  in  the  pound,  and  with  their 
consent  5s.,  provided  that  in  gW|<wt  of  m  Mskjl 
any  rate  which  might  be  made  wmioot  ttw  eoowft 
of  the  ratepayers  as  exceeded  It.  6d.  in  the  T^ound, 
or  with  lieir  consent  38.  6d.,  the  occupi>  r  :f  soy 
land  osed  as  a  canal  or  towing-path  fur  th--  s.>r.i# 
or  M  ft  railway,  should  be  aisceeed  in  the  yro^ 
porlioD  of  one-fourth  part  only  of  flw  iMt  MnNft 
of  the  annual  value  thereof. 

By  section  227  of  the  Public  Healtii  Aot,  IS7i,  1 
is  eii!K:l<i.l  tliat  any  limit  imfM^'se^I       lit  in 
of  any  rate  by  any  local  Act  of  Pariiameot  soaj 
nol  to  any  rate  required  to  be  levied  for  th« 
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Held,  Umt  tkiLfl  did  not  affect  the  righta  of  ciui&l 
And  railwsy  ovr^TierB  to  bo  rated  in  reapoct  of  ono- 
lonrth  of  the  uuioal  t»1u«  only.— Binolxt  Disi&icr 
OOvoraiL  V.  HnxLum  Bjjlwat  Oo.,  Q.ff.2>. ;  80 
L.  T.  725. 

24.  Setoer  eonHrttded  hj  landowner  for  hU  own 
projit—  Vfitiug  in  local  authority — Public  Health 
Act,  1875  (38  &  .19  Vict.  c.  66\t.  15,  ttih-gertion  1.— 
Bjr  tection  13  of.tlie  Public  Health  Act,  1875,  ^'iiU 
«sistiiig  and  futon  mwot  inUiin  the  diatrict  of  a 
looit  Mtiiorit^  .  .  .  cxflm*  (1)  Mwm  made  by 
any  person  nvhia  own  profit  .  .  .  ahall  reutt 
In  ana  be  under  the  contru  of  anch  local  aothority." 

Held,  that  a  sewer  oonatmctr'<l  hy  quarry  owners 
for  the  piirj)oan  of  preventing  surface  water  enteriiiij 
tiheir  quarry  wa«  not  a  sewer  made  by  them  for 
their  profit.-  Sykeb  &  BoN  v.  SOWKKBT  DlSXlUOT 
CouKcii,,  Q.B.D.,  560;  [1899]  1  Q.  B.  979;  68 
L.  J.  a  B.  652 ;  80  L.  T.  :m. 

25.  HewtTt  —  Sanitary  authority  —  Unauthorized 
ruiiurction  >if  tm-iiijt  druini — PrimU;  nuitatice — 
Liability  of  tanitury  atUlumty — Farm  of  uijuncttfm 
Public  IJeaUh  Act,  1876  (38  A  39  VicL  c.  .05),  «.  21. 
—A  lunuebolder  haa,  mioir  iMjtian  21  ol  the  PaUio 
HMltfa  Act,  1875,  an  abiohite if glit  to  oouMfeUi 
drains  witl^  thg  public  8«wprB.  and  tbc  lOQll 
authority  ciimot  lej^ally  prcveiit  laui. 

W'hfTC  lii;',Lirii(_ilil(  rs  h;iv>'  ciuiiiected  their  Si'wagO 

drains  with  the  public  sewers  which,  without  auy 
legal  right  so  to  do,  diadiarge  vpon.  the  hod  of  a 
private  owner,  and  theNbr  oaoae  a  ndmsoe  to 
him,  the  local  wuXbaiHj  not  be  reatrained,  at 
th«  gqitof  the  owner,  from  "  permitting."  although 
fhey  will  1»  from  "direotug  or  authoriring " 
future  oonmelloniol  the  tod  complaioed  of,  tow 
m&de. 

AinleuT.  Kirkheaton  Local  Bwrd,  60  L.  J.  Ch. 
734.  40  W.  R.  Dig.  133,  followed,  in  prefereiioe  to 
Charle«  Finchh-y  Local  Boards  31  W.  B.  -717, 
Jj.  £.  2S  Oh.  D.  867.— SaOWN  p.  Mayor,  Aq.,  OV 
DmreCABia,  Oh,D.  €kmm$-Bardy,  ,/.,  538;  68 
L.  J.  Ch.  498 ;  80  L.  T.  650. 

26.  Bewer$ —  Vetting  in  local  authority — Sewer  made 
by  landoumer  "for  hit  oum  profit " — Public  Health 
Act,  1875  (88  ft  39  Vict.  e.  55),  «.  13,  <u&-MC«MfM  1, 
16,  16,  17.  IH—Hi<jht>yj,j  Act,  1835  (6  *  6  Wm.  4. 
c.  50),  fa.  n:,  (;s.  The  word  "profit"  iu  aection 
13,  sub  !ii  ct]  1,  tjl  the  Public  Health  Act,  1875,18 
not  to  be  rt-Htricted  to  a  diretr  ninney  ]^)aymeot. 
Accordingly  a  sewer  which  ii  not  made  for  onlinatr 
drainage  purpoees,  but  to  mBble  the  land  on  which 
it  is  made  to  be  occupied  mon  moAtabijr,  or  to 
•void  an  expenditure  which  would  ottwrwiee  hftfO 
to  be  inconvd  in  order  that  the  oocupation  might 
be  equally  beneAoia],  is  made  for  the  "profit  of 
the  owner  within  th  '  lut  auing  of  the  MOtioO,  and 
does  not  vest  in  the  loyul  authority. 

Ho  hclil,  in  the  case  of  a  line  of  jupcH  bud  ilawn 
by  the  owner  of  a  field  adjoining  a  highway  from 
»  dttoh  bordering  the  faighmiy  to  »  dlmMd  gnvel> 
pit  m  the  field  far  the  parpoee  at  iimnbiur  water 
&ihe  oatde M  in tiie Add! 

^T;nrhr'^'>  r.r^rrJ  nmrdv.  LnttrcU.  [1894]  2Ch.  178, 
and  Ferrand  v.  Hallos  Land  and  Building  Ov,, 
[189312  Q.  B.  135,  followed  and  applied. 

Held,  also,  that  as  on  the  authority  of  Croft  t. 
RirkiaantUKHh  Highivay  Board,  [1888]  39  Ch.  D. 
S72»  the  pit  did  not  form  part  of  the  drainage 
qpitem  greeted  in  the  local  authority,  they  had  no 
power  under  seotion  67  of  the  BQghway  Act,  1835, 
to  diaoharge  surfaoe  water  from  tne  road  into  the 
pit,  and  were  not  ontitledto  enter  upon  the  fi.  l  J  in 
order  to  keep  open  the  '>^tt'"g  drain,  or  to  make 

■aj  oihtt  nr  flw  mm  pttpai6.«Cta0nnAiai  9* 


Bunbubt-oh-Thahbs  Uhbah  DiSTEicrr  COCVOEL, 
Ch.D.  Stirling,     46  W. B.  667 ;  [1886]  S  Cih.  516 ; 

79  L.  T.  26. 

27.  Street — Plant,  «kc. — Aimudtneiil  —  Adjoum- 
meni — Jurisdiction  of  juttien — Private  Street  Works 
Act,  1892  (55  &  56  Vict,  c,  57),  as.  6,  7,  8.— When 
jnstioea  are  asked  to  amend  theplans,  &c.,  sub< 
mitted  under  the  Private  Street  Worfci  Act,  1883, 
by  a  local  aafhority,  they  have,  under  aeotlon  8, 
jurisdiction  to  do  so  without  exprew^v'  ammdinfir 
the  original  resolution  of  the  lo<yil  authority,  and 
also  without  directing  iurtiicr  notices  to  be  given  to 
persona  affected  who  have  had  notice  of  the  original 
scheme  and  have  not  ^ven  notioe  of  oA^eetion. 
An  order  made  in  suoh  ouaomstanoea,  dedanng  the 
looel  authority  cnttUad  to  »  charge  on  the  property 
of  such  persons  for  theirjgnportioBof  tbecaqpcneaa, 
is  thPTpfor©  valid. 

.SV," I '■'.>■,  tliouyh  s*K;tion  6  g^vi'B  tbe  j nstiros  a  dis- 
cretioii  111  sucii  cases  as  to  adjourmug  aud  direct- 
ing further  notices  to  be  served,  it  is  desirable,  in 
cases  of  importance,  that  an  adjournment  should 
take  pkce,  and  that  notioe  should  be  given  to 
penooa  afliBCted  who  are  not  before  the  ooiKt« 

DaoiiiQii  of  Stirling,  J.  {ante,  p.  326),  affinDedw— 
TwionnBiK  DnxBior  €k>inraiL  p,  Xmnoir,  OJt*t 

660. 

28.  Transfer— Tramfer  qf  part  of  one  coun^  to 
another  county  —  Adjushnmt  iff  liabUities  —  LMol 
Oovemment  Ad,  1888  (51  ft  62  Vid.  c.  41),  «.  62.— 
By  an  order  made  under  the  T>ocal  Government 
Act,  1888,  part  of  the  oonnty  of  B.  was  transferred 
to  the  county  of  H.  The  portion  so  tnuuifrrri'd 
contained  no  county  bridges  and  no  main  roads. 

Held,  that  the  arbitrator  appointed  by  the  Local  , 
OomiiiMnt  Board  under  eeotion  68  h«d  power  to 
award  to  the  county  of  B.  »  lani  of  menaf  in 
rfflyicrt  of  the  loss  to  that  county  of  an  area  which 
cijiitnbuteii  tu  expenditure  on  bridges  and  main 
road"!  without  mvolving  the  county  iu  auy  oorres- 
poudiug  outlay  on  its  own  account. — Buckinqiiam- 

^HIHB    COLTTTY    CoirNCIL    ANI>  HeRTFORUSHIWI 

Comnrr  Cotton.,  Bi,  Q.BJ),i  68  L.  J.  Q.  B. 
417;  80KT.B6. 

29.  Vettry—QualifiMUam'- Residence  for  twslve 
months — Temporary  absence — Intention  to  return — 
£oco/  Oovernmmt  Ad,  1894  (66  ft  67  Vict.  c.  73).— 
Temporary  abeenoe,  with  an  intention  and  right  to 
return,  does  not  prevent  a  qualifioation  for  vestry- 
man being  olftib  !  I  by  residence  during  twelve 
months.  —  BTANFOttD  «.  Wn.T.UM»,  Q.B.D.  ;  80 
Ii»T.480. 

30.  ITofer — Supply  brought  fo  rmtonahle  distance 
from  dwellinij-house — Coat  of  rommunicatinfi  auppltf 
til  house—  Limit  of  toet — Liuhllity  of  mvnir  of  huust 
—2'ublic  Health  Art,  1875  (.iS  &  39  Vict,  c  55).  #.  62 
—  Public  Health  {Water)  A,t,  1878  (41  &  42  \  id.  c. 
25,  a.  3. — A  rural  sanitary  authority  brought  a 
•oppty  of  water  into  a  certain  district  and  within  a 
reasanaUe  o<  n  dwiilIiiig>honiei  and  thn 
required  tte  owner  of  tiie  bouee  to  neke  a  oon^ 
iiiunication  of  thp  sni'ij'ly  to  his  Vir/iinf>.  The  owner 
not  oomplyirig,  tho'  local  fkuthorit}'  iijjwle  the 
COmDiuiiieHl  K./ii  of  tlip  ■*U|iJ'1y  to  till'  IjiiHt":'  at  a 
ooet  exceeding  the  scale  of  charges  which  had  been 
fixed  by  the  r.<ocal  Oovemment  Board  under  section 
8  of  the  Public  Health  (Wa(«)  Aot,  1878,  for  the 
oon^iiliory  supply  of  water  irithm  the  diatriet.  The 
owner  of  the  house  having  refued  to  pej  to  tte 
authority  in  reepect  of  the  oommunioation  ol  tho 

nupjily  to  IlLh  buuM0>  uiore  thM  tiw  Ufllife  fljBadiiytiie 

Local  Qovenunent  Boacd, 
&U,  tteft  tfaa  ofmuM  toond  to  piV  Oo^Aob 
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ol  fht  colli*  as  the  proTuions  of  amotion  3  of  the 
PnUio  Hnltih  (Water)  Act,  1878,  applied  only  to 

the  bringing  of  the  supply  to  a  rewouable  distanco 
from  tbe  houae,  but  did  not  apply  to  the  communica- 
tion of  the  supply  to  the  houst^  and  that,  as  to  the 
Iatt«r,  there  was  no  limit  of  cost. — West  Lan- 
CASHIKE  KUR.\L  COUNCIL  i'.  OoiLVY,  Q.ll,I)„  W-i  ; 

[1899]  1  Q.  B.  377  i  aa  L.  J.  Q.  B.  216 ;  W) 

LOCKE-KTNG'S  ACT  :— 

See  Administration,  6 ;  Slortgage,  9. 

LONDON  :— 

8m  IbtanpolM,  h  !«• 

LOTTERY  :— 

Prize  comp^iti<t»—Fredictio»  of  number  of  birtht 
and  deaths  •»  LoniM  in  «  ghm  toeek— Chance- 
Skill.— A  newspaper  nnmiflCor  •drartiMd  in  his 
paper  that  a  prize  of  £1,000  woold  Iw  given  to  a 
i>erBou  -who  corrretly  predicted  the  number  of  births 
(lUiilu  aud  femiklti)  and  deaths  in  London,  as  dis- 
closed by  the  fiegistrar-General's  returns,  during 
the  week  in  whiish  the  particular  nomber  of  the 
paper  was  published.  E^ach  jprediotUA  had  to  be 
writttMi  on  a  voucher  printed  m  th«  pttpw*  and  for- 
wariled  to  tho  proprietor. 

Held,  that  UM  competition  was  not  a  lottery.— 
Hali.  V,  Cox.  C.A„  161 ;  £1889]  1  Q.  B.  196;  68 
L.J.Q.B.167;T9L.T.6fii. 

LXTNACY 

1.  Lunatic— Direeting  eommtUe  to  accepi  a  devite 
to  lumtfe  upon  eomdUion  o/r«$Htting  other  property — 

Jiiriiih'd!oii  fif  court — }-'i:ii  tit       lir.irjiic — Ptcaniary 
hvni'fit — Slaiutc  Prerogative  iifgis  (17  £dw.  2,  xtat. 
1.      U))—Lnnaqi  Ad,  1800  (53   Vict.  c.  6).— Thu 
court  has  jurisdictioQ  to  order  that  the  committee  . 
of  ft  lUHitio  shall  accept  a  deviM  made  to  the  lunatic  ' 
Upon  condition  of  tccrttling  oartiin  other  pro|)fHy. 
and  shall  exeente  tiie  Tesettlemcilt.    This  jum 
diction  arises  from  th<   inhoront  authority  of  the 
court,  aud     not  aifect<?<i  by  the  Btatute  Prerogativd 
Jleyit  or  by  the  Lunacy  Act,  1890. 

The  court,  in  exercising  its  jurisdiction,  ought  to 
be  guided  by  a  consideration  of  nrhat  is  for  the 
benefit  of  the  lunatic,  but,  semMs,  M  not  bound  to 
regard  only  his  pecuniary  beoeflt. — SiFIOir  (Eabl), 
B«,  Ltut^  49 ;  (18063  2  Oh.  378. 

2.  Practice — Hereiver— Order  apfynnting— Person 
of  uneound  mind  not  so  fonnd — Persou  "  luw/nlh/ 
rUtained^' — Expiry  of  period  of  detention — Effect  of— 
LMWKy  Act,  1890  (da  &  64  Vict.  c.  5),  a.  116,  $ub- 
sacffMi  1  (c).— An  order  made  by  a  Master  in  Lunacy 
under  section  116,  sub-section  I  {(),  upointing  a 
receiver  and  manager  of  the  property  of  n  penon  of 
unsound  mind  not  so  found,  who  at  the  date  of  the 
order  was  '*  lawfully  detained"  under  a  reception 
Older,  does  not  necessarily  come  to  an  end  when  the 
noeption  order  expiree  and  the  person  to  whom  it 
refere  oeeeee  to  he  lawfully  dctei&ed ;  but  a  further 
order  of  the  court  is  required  to  discharge  it,_  and 
the  court  will  not  make  such  order  unless  satisfied 
that  the  person  in  qu- -I iuu  is,  no  longer  subject  to 
the  delnsioDS  which  may  have  led  to  the  detention. 

—8  ,  Bb,  0,A.%  (1808]  3  GSi.  308;  67  L.  J. 

453. 

3.  ProiHrUj—Traiaftr  of  ConaoU— Form  if  vrdtr 
— Lunalir  !><Ae  trustee — Stock— Vestimj  ordtr-  Lnnaaj 
Act,  1890  (53  &  54  Viet  c,  o),  s.  136,  euh-etdiims  I, 
4 ;  M.  187.  142.— A  peieon  of  nuoimd  mind  not  so 
fo  md  boir.g  sole  trustee  of  a  sum  of  Oooeolit  the 
Judge  iu  Lunacy,  upon  the  applicirfjon  of  A.  B., 


made  an  aider  under  the  Acts  of  1B9U  and  IS>9I, 
that  the  right  to  cdl  for  a  transfer  of.  sad  to 
transfer  into  his  own  name  the  Ooosohi  Keodisg  in 
the  name  of  the  Innatio,  and  to  receive  flwomdat^ 
th.  r.  c  a,  should  v  st  in  A  B.,  and  that  he  shooid 
traniiiar  the  Consols  into  his  own  name  to  be  held 
by  him  upon  the  tmsta  applicable  thereto.  The 
Bonk  of  England  refused  to  act  upon  an  onkr  in 
tUe  torn  upon  the  ground  that,  vate  Bectian  137 
of  thr,  Luifw;y  A.ct  of  1890,  some  "Snfftt  O'BMrof 
the  bank  Huoul  i  have  been  appointed  to  nake  «• 
toansfer. 

Held,  that  the  order  made  by  the  Judge  m 
LuMiCT  m»  right,  and  that  the  bank  mast 
i^OB  il^  and  moat  allow  tlia  OonaolB  to  be  toot- 
furred  aocordinglT. 

rn  re  Gregson,  [1893]  3  Ch.  233,  approved. 

Per  Chitty,  L.J. —The  i:i7th  sectioo  of  theLuosinr 
Act,  1890,  apphes,  so  far  as  the  13('>th  is  ooooemed. 

only  to  sub-section  4  thereof. — G  ■,  (No. 

1),  C.A.  ;  [1898]  2  Ch.  324. 

See  also  Justices,  3 ;  Libel.  2 ;  Traatce,  10. 

.¥.1 NDA  .1/  rs.— See  Patent,  6* 

MABBIBD  WOMAN:— 

1.  Pdies  wMfer  'Married  Wvmm*»  Propertf  Ad, 

is~fi  J. ypidntimni  of  trusses  — Title  of  prtitioh.— 
Where  a  husband  effected  a  pohcy  in  favour  of  his 
wife  under  the  provisions  of  the  Married  Womeo  p 
Property  Act,  1870,  a  pctitiott  for  the  appointoMmt 
of  tensteee  need  not  be  enfitled  "  In  the  Mattvef 
the  Married  WanMD'a  Property  Act.  1882." 

in  re  Tumbutl,  46  W.  B.  8.  [1897]  2  Oh.  411, 
and  In  re  Adamt  Polir>/  TrusU.  31  W.  R.  ''lO.  23 
Ch.  D.  625,  foUowed,— KuypKB'8  Policy  TkCSI, 
Rb,  Ch.D.  NoHh,  J.,  236;  [1880]  1  Ob.  38;  • 
L.  J.  Ch.  10  ;  79  L.  T.  4S6. 

2.  ikjiarat*:  tstate — Contrad  madr  d"ruoj  ijoverttat 
—Liability  afUr  dmth  uf  ht/ilxiud  -Porin  of  jtuiif- 
metO- Married  Women't  Property  Act,  1662  (45  &  16 
Vict.  c.  75),  8.  1,  su(-MCf»on  2.— A  tainiad  woman 
nitered  into  a  contract  before  the  passing  of  tb»- 
Married  Women's  Property  A.ct,  18t>;J,aud  wa*  nied 
upon  it  aftflr  the  death  of  li>:r  h  islin^  l. 

that  the  form  of  the  judgment  i»giu&»t  bs 
mint  Unit  the  execution  to  such  property  as  domg 
her  coverture  was  her  scparateproperty  not aiUiisGt 
to  any  restriction  againat  antuapatioil*— ^SORUV 
I    «.  Welch,  C.A.,  626. 

3.  WUh-Aueat  o/  hmbaHd-^ffiubaMdfrmiiat 
ittia—PrwUce  of  Probaie  lNvMon.—yrhmn  • 
married  woman,  who  had  ] ever  of  dispositico 
by  will  cxoept  with  the  liuatut  of  her  hiikbani. 
bequeathed  all  her  property  to  her  biiVri;i.ii  1,  subj«*i 
to  the  payment  of  a  legacy  of  jClO.OOU,  and 
pointed  him  aob  executor. 

Held,  that,  aa  probate  of  ft  luniad  vostt^airil 
is  now  granted  only  in  general  terata,  fta  hvbarf 

did  not  hy  nif-rely  [  roving  the  wiH  fSbmtHlfMmi 
to  the  dispositioiis  1 1  contiiined. 

Held,  aiSO,  on  the  construction  of  the  will,  thst. 
whether  or  not  the  husband  bad  assente^j.  it  did  oct 
diapooe  of  the  property,  which  would  have  gon^  w 
the  husband  if  the  testatrix  had  not  made  a  will. 

Decision  of  Stirling,  J.  (46  W.  R.  489),  aBfsA 
—Atkinson,  Re,  Waller  v.  Atkixsox,  /^.A., 
( IS9!)]  2  Ch,  1  ;  6S  L.  J.  Ch.  4(H ;  SO  L.  T.  Mi. 

4.  Will—Otncral  power  —  Appointmnd  in  Sh 
charge  of  debt — Erroneous  ttatenifut  of  iudrblfdum— 
Adminiriration — Aueta — Married  Womn^i  Propertt 
Ad,  1882  (46  4  46  Viet.  c.  75).  i.  4.— Wher*  > 
married  woman,  hftfing  under  a  eeHlamsftt  ft  g»Biw| 
power  of  appoinlaBaBl  hf  iriSi,  made  ft  wl  mi 
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diwafad  her  tnuteea  to  p«y  legaaas,  including  one 

of  £1,100  to  D.  in  satisfaction  of  a  debt  due  from 
ttttratrix  to  D.,  and  aabjoct  thereto,  tho  tpstatrii, 
in  exercise  nf  th<'  yidvver  uu:lt'r  tlii>  sv'.tlcraent, 
appointed  a  life  interest  m  tbu  trust  funds  to  hw 
husband;  and  where  the  tostatrix's  eatate  was 
inndveat*  aad  the  debt  of  £1*100  waa  not  due  from 
ft*  -twfaitfanx  to  D.,  Imt  from  hu  hoiliaiiid  to  D., 
and  the  husband,  after  tho  wUtft  dMfll,  ftSd  the 
debt  of  £1,100  to  D.. 

Held,  (1)  that,  th-  <MA  uf  £  1,100  being  tho 
husband's,  the  legacy  of  £1,100  wan  perfectly 
effective  at  d&t«  of  testatrix's  death,  and  payment 
of  Uie  debt  hf  tho  hnaband  did  not  main  any 
dHbreoce ;  (2)  tfasfc  s  valid  appointment  wai  maoe 
of  the  £1.100,  and,  by  section  4  of  the  Harried 
Women's  Property  Act,  1882,  the  other  property 
Eot  being  sufBcient  to  pay  debts,  that  the  legacy 
must  go  for  tb»t  purpose. — HoiKiSON,  Be,  Darlsy 
V.  HODOSON,  Ch.D.  North,  J.,  443;  [1889]  1  Oh. 
866;  68  L.  J.  Ch.  313;  80  L.  T.  276. 

Seealeo  Bankruptcy,  18 ;  Justioes,  4, 5 ;  Fraotioe, 
33;  Probate.  7^. 

MASTER  and  SERVANT— 

1.  Qmiract — Brmeh — Continuance  of  employment 
— 'iVoesedim^S  for  damagta — Wait'er — Employert  and 
Workmm  Act,  187*  (38  &  39  Vid.  c.  90).— On  the 
hearing  ol  a  complaint  tinder  the  Employers  and 
Workmen  Act,  1^7  "i,  for  (I.'iTUfi;;;*  ^  for  brencli  uf 
contract  by  the  appellants  against  the  respondent 
a  miner,  it  was  admitted  that  the  api)eUantii 
had  oontjnned  einoe  the  date  o<  enoh  bnaoh  to 
sinpioj  the  mpondeot  upon  the  tenne  of  endh 
contract. 

Held,  that  tiiat  amounted  to  no  waiver  or  release 
with  regard  to  the  tlaiui  for  damages. — WtnwsTAY 
COLLBJUES  Co.  V.  liDWAKliS,  Q.D.D.  \  79  L.  T.  .JTH. 

2.  Dimnuml — Negligem-e. — The  question  whether 
a  single  aot  of  forgetfulness  on  the  part  of  a  servant 
wUl  jnitily  liis  dteiniwal  withoat  notioe  depeuda 
«tNm  tbe  cnanoter  of  the  aat. 

A  workman  hnving  the  charge  of  a  valuable 
machitie,  thruugh  forgetfiUness,  caused  damage  to 
the  machine  to  the  extant  of  £30. 

Held,  that  his  emi>l  oyer  was  j  ustitied  in  discniu- 
hifUm  without  notice.— Bahteh  v.  London  and 
COVNTT  PRiNTmo  Co.,  Q.B.D,^  639 ;  [1899]  1  Q.  B. 
901 ;  68  L.  J.  a  B.  622 ;  80  Lb  T.  747. 

9.  Employment — Aeetitmt — At^HraHon — JwritdiC' 

fiim  nf  county  court  — AVfc  trial — fr«riTn«n'« 
<'inniH!n»ai{on  Act,  IHiiT  (»)<)  &  61  f'lirf.  37),  «.  I, 
tiib-$ection  3;  Scheili/lt'  //.,  2.  •! — ]]'(rrhmrii's 
ComfftnMation  Bute*,  1898,  rr.  I  i;  J).  -'»,  (i  J  — Acounty 
<Hnnrt  judge  has  no  jutisdiction  to  grant  a  new  trial 
in  ail  arbitration  under  the  Workmen's  Oomponsa- 
tvni  Act,  1897.— MOUBTADT  v.  Pabb,  C.A.,  353; 
[1809]  1  Q.B. 80S;  68]:«.J*Q.B.447  ;  80L.T.842. 

I  KnijiJoi/m^iil  —  A'Ci'Ient —  Jiuihliiuj  —  fS'uTfUrKj 
rrrmitinj  tUirtif  fett  iu  height— Dttildiny  being  con- 
atrurttd  or  repaired  by  meant  of  a  teaffolding — 
AUmdiitn  of  vuHding-^Scaf  aiding  intide  building — 
Warknun*a  tkmpentaUen  Act,  1897  (60  &  61  Vid.  e. 
.37).  V  7,  f^il-sniumt  1,  2. — In  an  application  for 
eoiiijwiiRation  under  the  Workmen's  Compensation 
Act,  \'-"~ ,  it  H>ij,;ired  that  the  iuiployers  had 
iiudertAkeu  to  atrengthen  the  structure  of  a  recently- 
built  stable  by  Uie  insertiou  of  iron  stays,  the 
boildiiis  haing  twcnty-eiaM  feat  high  meaeoxed  to 
the  top  ot  tiie  upright  wuu  ai^lli^^-Bix  feet  high 
Tm««ured  to  tbe  top  of  the  roof,  and  (bat  thn  doc<>afled 
workman,  at  the  time  of  tbe  accident,  was  standing 

on  a  teuqpotaty  itnietme  aet  op  iaridathftbntldiiif  , 


oonrieting  of  three  planks  plaoed  oo  two  tceatlaa, 

the  plants  being  eight  feet  above  the  ground. 

Held,  that  the  stable  was  a  bimding  which 
exceeded  thirty  feet  iu  height  within  the  meaning 
of  section  7  of  the  Act,  but  that  it  was  not  a  building 
wUbh  was  being  either  oonstruoted  or  xepaired  by 
maaiMolftBoairolding  within  the  maanmg  o(  the 
aeotioa.— HoDStHOit  «.  Nxwnw,  &a  (LunxiD}* 
r.A.,  i99;  [1899]  1  Q.  B.  1016;  6BLiJ.Q.B.49ft; 
80  L..  T.  658. 

6.  Employment — A  ceident  —  Building  —  BtdUkig 
over  thirty  fed  in  height — Building  on  which  machinery 
is  imd — Wnrlcmm's  Compentation  Act,  1897  (60  &  61 
Vid.  '.  ■''],  1 .  ult-sediou  1. — According  tl'.a 
true  construction  of  section  7,  sub-section  1,  of  the 
Workmen's  ObllipHMWtiOB  Aot»  1697,  employment 
on  a  baOdhgif  «a  wfaiclL  maohiaeiy  ia  need  for  the 
poipoae  of  tiw  oonetraetion,  repMr,  or  demolitian 
thereof,  is  within  the  Act,  although  tbn  building 
does  not  exceed  thirty  feet  in  height.— MiOJjOR  v. 
ToMKiNSON,  ('.A.,  240;  [1899]  1  Q.  B.  S74;  66 
L.  J.  a.  B.  214  ;  79  L.  T.  71fi. 

6.  Employment — Accident — "Building  which  ex- 
ceeda  thirty  fed  in  height " — Building  being  constructed 
to  exceed  thirijf  feet  in  htight— Building  at  lime  of 
aeetdeut  nel  ectemUng  that  height—  H'orkmett'a  Com- 
pen$ation  Art.  1897  (60  &  61  Vict.  c.  37),  «.^1,  $ub- 
nedion  1  ;  s.  1,  aul-sedion  I. — By  section  7,  sub- 
section 1,  of  thf  ^Vorliui  li  s  Compensation  Act, 
1897,  "liiis  Act  shall  apply  only  to  employment 
.  .  .  on,  in,  or  about  any  building  which 
eocoeedi  thir^  feet  in  hei^t,  aod  ie  either  being 
oouatnicteJ  or  repaired  hf  means  of  a  aoaflblding, 
or  being  d«nolished." 

Held,  that  the  Act  does  not  ajiply  to  employment 
on  a  building  in  course  of  erection  which,  at  the 
time  of  tbt)  accident,  does  not  exceed  thirty  ft^t  in 
height,  but  which,  when  completed,  will  exc«e<i 
that  height.— BlLUiroS  «.  HOUAWAT,  O.A»,  105  ; 
[1899]  1  a  B.  70;  68  L.  J.  Q.  B.  16;  79L.  T. 890. 

7.  Employment  —  AeeUeitt  —  Buitding  being 
"repaire^l  by  mm»«  of  a  scaffolding  " — Painting 
ottttide  of  house  by  means  of  ladtiers — Workmen's 
''tnnpfutatiiiii  Act,  ISfT  ((K)  &  til  I'lcf.  c.  37),  t.  7, 
sub-seciioH  1. — By  section  7,  sub-aection  1,  of  the 
Workmen's  €k>mpen8ation  Aoi,  1897.  the  Act  is  to 

to  employment  oo«  in,  or  about  any  building 
exceeding  uurtj  feet  in  heiglit  whioh  ia  either 
being  "  conatniated  or  Mpaired  bf  maana  of  a 

scaffohiing." 

Held,  that  painting  the  outside  of  a  building  by 
means  of  ladders,  including  tbe  prep»rattou  ot  tlie 
surface  for  paiBtiBig,  ia  not  "  repairing  "  the  build- 
ing by  meaaa  of  a  *' aoaffi>ldiug "  within  the 
meaning  of  eeotion  7,  mb-eeotion  1 .  of  the  Aot» — 
Wood  W.\L8n  Sons,  C.A..  504 ;  [1890]  1Q.B. 
10U9 ;  68  L.  J.      B.  492 ;  80  L.  T.  345. 

8.  Employment  —  Aeeidtnt  —  Compensation  — 
"  Affrcfji  irrrhli/  eartiimjf" — WorJcmen's  Compensa- 
tion Al  t,  1SU7  {(5U  Gl  Vict-  c.  3:),  Sclted.  f„  rl.  1  (b). — 
By  iSchedide  I.,  claiue  1(b),  of  Uie  Workmen'.s  C<^n»- 
pensatiuu  Act,  1897,  the  compensation  tmder  the 
Act  shall  be,  "  {b)  where  total  or  partial  incapacity 
for  work  xesulta  from  the  iqju/t »  weekly  payment 
during  tbe  incapacity  altar  the  aeoond  woMC  not 
exct  eding  50  per  cent,  of  bis  average  weeldj 
earnings  during  the  previous  twelve  months  if  hn 
ha.s  been  so  long  employed,  but  if  not,  then  for  any 
less  period  during  which  he  has  been  in  tbe  ttuploy- 
ment  of  the  aame  employer,  eoeh  weeUy  pAyment 
not  to  exceed  one  pound." 

A  workman  was  injur^  by  an  accident  mMng 
out  of  and  in  tha  ooniaa  «  hia  enploymipnt. 
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12.  Employment — Arcidf  <  >  mpfuMition — Z)i"<- 
ablmmnt  for  two  wukt  from  enmiiig  full  waget — 
Paifment  of  »anu  toaget  afUr  a'-'-idrnt  at  befon — 
Warkmm'i  Con^pmtaiion  Act,  1897  (60  &  91  VieL  c 
37),  $.  1,  $tA-tedum  2  (a). — In  an  arbitntioa  onder 
the  WorkmeD's  Oomp«naatioa  Aot,  1897,  it  sppe&red 
that  the  applicant  was  a  fonmao  in  the  employ- 
ment  of  toe  ri-'putidt'iui,  who  were  carpet  m&nu- 
factnrera.  His  m»ui  work  oontMted  in  aupervision, 
but  he  iised  also  frequently  to  set  up  and  adjust 
ihe  nutohineg.  While  adjaatiog  a  macJiine  he 
veoeiTed  an  injory  to  his  thumb,  which  had  to  be 
•npntalML  &  strfttniid  to  hi!  worit  tfa*  next  day. 
bat  after  tiie  Meiiiwt  h»  traa  tmalil*  to  aet  up  or 
adjust  the  ituicHne*,  and  h'^^  wnrk  was  confined  to 
«up«rviirion.    He  receivwi  the  f^aruc  wa^r*«  after  the 

Ueld,  that  he  wm  diaabled  for  two  woeks  from 
"  earning  fuU  wage*  at  the  work  at  which  he  was 
employed  "  witbm  tb*  meaning  of  Motion  1,  fiib< 
sectian  2  (a),  ol  Hm  IfoAmmf*  OompOBWtfan  Aat» 

1897. 

Held,  alao,  fliatthe  pimwr  comwwMto  mafom 

dt  ckrHtion  of  liability,  ana  tO  adjourn  the  queetion 
of  the  amount  and  diuatioD  of  oompwwation.— 
OBAxpvn  V.  Skixb*  CU.,  677* 

1 3 .  Fmployme ni—A cr {.lent  —  Compftuation  — I>i»- 
mtMoi  uf  aciiou  uttder  the  Employtrt'  Liabilit*/  Ad, 
1880  (43  &  44  Viet,  c  A2)—SuUeqwtU,  pr..^;'r<lin.jt 
under  the  Workmen' »  Competuation  Att,  1697  (60  &  61 
Vict,  c  37).— Whwe  a  workman  liM  teoaght  in 
action  agftinit  big  oiplOfW  to  MHIMI  daiMgM 
ind«p«iideutly  of  tba  ^IVmiiMD*a  Oomp«BHtIon  Aot, 
1897,  for  personal  injuries  Caused  by  accident,  and 
the  action  is  dismissed,  the  workman  cAnnot  subse- 
iju*:rjtly  tftka  prooeediiigs  to  rei:iivt'r  c; jinpensation 
under  the  Act  of  1S9T  in  respect  of  the  same  in- 
juries, the  only  remedy  beine  to  apply,  nnder  sec- 
tion 1.  snb-sectioo  4,  ol  th«  lot  of  1887.  aoon  m 
the  previoas  adionwM  fllwiiiwiii.  to  llioooait  In 
which  the  action  wM  tried  to  aMCM  oonrpeosation 
under  the  Act  of  1897.— BOWARM  v.  QonFKKT. 
C.A.,  551;  ri8«»]2Q.B.83S;  68L.J.aB.66e; 
80  U  T.  672. 


During  the  yf  ft r  {i^jwling  fbo  a'jcident  the  work- 
man went  out  on  strike,  and  his  empkymant  was 
thereupon  terminated.  After  tbo  ■taiha  «M  over 
ha  went  back  into  the  ompk^ment  of  ^  same 
Mnployer  under  a  new  oonliaot  of  employment,  and 
ftmained  then  imtfl  thoooddent  happened. 

Held,  that,  in  asoertaimog  the  aTarage  weekly 
f>Hri<iiig8  for  the  purpose  of  a.ssi  '^'fiMg  oompensatioB, 
inasmuch  as  the  employment  before  the  strike  was 
terminated,  the  period  of  employment  subsequent 
to  the  strike  could  alone  be  considered. — JoKES  v. 
OCBAX  Coal  Co.  (Limited).  r'..'f..4S4;  [1899]  2 
Q.  B.  124  ;  »>0  L.  J.  Q.  B.  731 ;  HO  L.  T.  582. 

9.  Emphtymm  t — A  rcid eni — Compensai  irm — A  veruffe 
ivfekly  earnings — Bretik  in  empU<yriwni — Period  of 
arttutl  employment — CUiim  to  indemnity — Notice — 
Indemnity  a»  between  reijiondentt — Workmen'i  Com- 
petitation  Act^  1897  (60  ft  61  Viet.  e.  37).  Schedule  1. 
(1),  (a),  {l)~Workmm*t  ObmpeRSaMon  Rutm,  1898, 
rr.  19-":5,  —  A  w-r^rmnn  wfio  was  killed  by  an 
accideiit  on  the  JTth  oi  Hf^ittmber,  1S98,  bad  been 
originally  fnijilnyed  by  his  employers  l  ^'fi  rc  the 
27th  of  Heptember,  1895,  and  from  that  date  till 
March,  1896,  he  was  earning  wages  of  £2  10s.  a 

XlMce  WM  then  »  braoK  in  ois  employment 
tQl  Fobraaqr.  189T,  wlun  bo  oomnMnoad  work  again 
•IwagMof  <0s.  a  week,  aod  bo  oootiiiMd  to  work 
ot  that  nte  of  wages  till  his  death. 

Held,  that,  in.  calculKtinp  tbe  amount  of  com- 
pensation to  which  his  wWiow  was  entitled  under 
the  Workmen's  Ck)mj)ensation  Act,  1H97,  Schedule  I. 
(1),  (a.),  (t.),  the  period  of  work  before  the  break 
ooit^  not  to  be  taken  into  aooountt  and  ttofc  tlio 
Mraid  oa^  to  bo  for  1A6  timM  aOi. 

ih.p  WnrTrmm'^  ComppnR.itinrt  Act  are  the  under- 
takers aii'l  p._Tso!j  who  hati  coutrcicted  with  them, 
and  thi'  uiulfrt'ikfTs  r:la;!ii  i[iiir-][inii y  against  the 
contractor,  it  is  necessary,  under  rule  23  of  the 
Workmen's  Compensation  Rules,  1898,  to  ^ve 
notioa  of  snob  claim  in  the  auM  way  M  ia  raqoired 
bj  nilo  19  in  fbo  ease  where  a  daim  to  indemnity  ia 
soQght  against  a  third  party.  —  Amjax  v. 
HOftSlOT  Co.  (Lucitxd),  C.A.,  614 ;  80  L.T.  853. 

10.  Sa^fhvment  —  Accident  —  GmpenieHoa  — 
Average  weekly  earningi — "If  he  hat  been  to  Umg 
tmploued" — Workmen* tCompentaiion  Act,  1897  (60 
*  61  rtfe<.  «.  37).  Schedule  I.  (1),  ((}.— The  words 
**if  bo  bM  been  so  long  employed  "  in  Sohedale  L 
(1),  (6),  to  the  Workmen's  Compensation  Aot,  1897, 
mean  *•  if  he  has  been  so  long  employed  by  the  same 
employer,"  and  not  "if  he  has  been  so  long 
employed  in  the  same  grade  of  emploTmoot." — 
Pbicb  v.  Marsden.  C.A.,  274;  [1899]  1  Q.  B. 
493 ;  W  L.  J.  Q.  B.  307  ;  80  L.  T.  15. 

1  i.  J::ripIoyment — Arrideni — Comj>ensaiion —  llVf/./r/ 
puyment — Wttgn  thi'  mme  after  as  before  the  orniltnt 
—  Workmen's  L'ompenmtion  Aet,  1697  (60  &  til  i'ict. 
c.  37),  iSched.  I.,  cl.  2. — A  workman,  who  lost  his 
thumb  in  consequence  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  was  received 
back  after  the  accident  into  the  employment  of  the 
same  employer  at  the  same  rate  of  wagea  as  before 
the  accident,  though  he  was  not  put  at  Him  <i\uw 
kind  of  work.  The  oouoty  court  jndgo  awarded 
him  liH.  <)d.  a  weok  f rom  fm  tlnw  wb«ilie naomed 
work  after  the  aoddeot. 

Held,  that,  M  the  wagM  after  the  aooidant  were 
aamo  m  tboae  balDiB»  there  waa  no  power  at 
that  time  to  award  any  weekly  payment  in  resiH><;  t 
of  the  peri  ■  1  ;ifter  tlie  workman  resumed  work. — 
iHOSd  V.  JJWIS  in  TlMMINS  (LUMITBU).  C.A.^  6lH; 

[1899]  8Q.B.390;fl6L.J.  Q.B.  673;  80  L.  T. 
673. 


14.  BmflemHeid  —  Aeetdeid  -~  Compeneation  — 
Periom  entitled—"  Dependant9**—Workmeti't  Oom- 
penaation  Ad,  1897  (60  &  61  Vict,  c  iil),  t.  7,  sa*- 
'2. — A  boy  who  earned  '^^i.  a  wetr-k  Iiv,->d  at 
homo  with  hia  father  and  mothtr  and  livc  brothers 
and  sisters.  The  father  earned  268.  a  week,  and 
two  sisters  together  earned  19s.  a  week.  Theaa 
earnings  were  all  put  together  into  a  common  fund. 

Sslo,  tbot  tiiare  was  evidence  that  the  father  and 
motfiOT  were  **  in  part  dependmt "  upon  tfae 
earnings  of  the  boy  within  section  7,  "fub-section  2, 
of  the  W^orkmeu's  Compenaauou  Act,  1(^97.— 
Datw  0.  Mai*  Oouokt  Oo.,  C^*  ;  80 1*.  T.  674. 

Id.  AcfiJent—Ci'mpenmtion—"  Serious  and  wilful 
misconduct  " — Brairh  of  rules  of  mine — Workmen't 
Oompenmtion  Ad,  1897  [60  v  -1  I  Vd.  c.  37),  $.  1  (2) 
(o|, — Breaches  of  tfae  rales  made  under  the  Coal 
Mnua  Beenlation  Act,  1887,  committed  by  a  work- 
man omplojed  in  a  ooal  mine,  do  not  neceasarily 
amoont  to  **  aetiona  and  wilfoi  misoondaot "  within 
tiie  meaning  of  section  1  (2)  (c)  of  the  WodtmaD'a 
Compensation  Aot,  1897. — RnfBOix  v.  VWWKtX 
CoLUEKT  Co..  U.A.  ;  80  L.  T.  42. 

16.  SnmU»mmt'^AeadHa-—lkpendani»—Werk' 
men's  OompeHmHm  Ad,  1807  (00  ft  61  Vid.  c.  37). 
7,  guh-<ier({on  2;  S  hitl,  I.,  «.  1. — "Dependaota" 
within  the  meaning  of  section  7,  sub-section  2,  aod 

Schedule  I.,  B.  l,',;   thi-  'Wdrtinni's  CLMii;i"ti^fH*;,  tl 

Act,  1897.  must  have  been  wholly  or  in  p:ut  ^ 
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it  upon  Hm  MnfaisB  of  tiie  wodnBHi  for 

thfj  rrdinjir)-  m  ceesariee  of  life,  having  regard  to 
tie  idusii  and  position  in  life  of  the  pskrtiaB. 

The  qne*tioii  wlinthor  the  appli'laiit.s  m  smy  cJiSf: 
wwe  dfloendAuta  in  this  sense  is  a  qaestiuo  of  fact 
to  ht  Oeoided  by  the  arbitrator. — SiMMONS  v. 
Wbxtm,  0^,  Aid;  [1889]  I  Q.  B.  1006  ;  6S  Ifc  J. 
aB.fi07i  80L.T.9M. 

17.  Smployment^Aeeldad^*  Factory  " — CTntomU 
»»y  thip  bu  meant  of  erant  on  quay — Injury  to  icork- 
man  on  thip — Wurhnfii'B  Compensation  A-t,  1897 
(60  ft  61  Vid.  c  37),  us.  1,  l—Facinry  and  ]V.,r!.^.hop 
AH,  1895  (68  &  69  Vict.  e.  37),  *.  23,  W-waon  1.— 
A  workman  wm  employed  ahipownert  on  board 
« ihip  to  mkA  in  imloMiDg  omm  of  oarttidgM  bv 
HMHM  of  •  onme  tn  to  a  quay.  Hie  crane,  wMia 

'5tanrling  nii  the  quay,  was  vrorV'vl  by  n:p«n8  of 
a  ckiiuu,  at  tiie  ithI  oI"  wlncL  vvtia  iiUat^Ltiii  a  basket. 
Tho  workman  pla<  i  ii  tho  caaee  in  the  basket,  and  the 
basket  and  its  contents  were  hoisted  on  to  the  quay. 
When  one  of  the  oaees  wae  being  placed  in  the 
faaakity  it  asplodod  and  kiUed  the  workman.  Upon 
a  daini  hr  wt  widow  for  oompentation  under  the 
Workmen  8  ConiperiBn.HLni  Act,  l^HT, 

Held,  that  the  workman  was  killed  by  an  accident 
arising  out  of,  and  in  the  oourae  of,  hi*  employment 
inoTMiout  machinery  used  in  the  process  of  unload- 
ing on  to  a  quay  within  the  meaning  of  the  Act ; 
and  that,  therefore,  the  Act  applied. — Woodhan? 
V.  Atiantic  TBAX8P0BT  Co.,  (7.-4.,  105;  [1899 1 
1  a  B.  15 ;  6a  U  J.  Q.  B.  17 ;  7»  L.  T.  805. 

18.  Employment  —  Ao  iilent  —  Factory  —  irhnr/"-  — 
Workmen's  Comoeumtion  Acty  1897  (60  &  61  Vict, 
c.  37),  $.  7,  anh-tection  2 — Factory  and  Workshop 
Ad,  1878  (41  Vict,  c.  16),  •.  OS^Fuetory  and  Work- 
thap  Aet,  1895  (58  *  59  Fief.  o.  37),  •«.  18,  28.—^ 
workman  was  killed  by  an  accident  which  happened 
in  a  public  street  just  outside  hi«  eraployers'  wharf, 
while  he  was  leading  a  horse  tiiul  cart  mt  ^  f  the 
wharf  in  the  course  m  his  employment.  The  wharf 
was  a  simple  yard  by  the  siae  of  a  aHud»  Hid  no 
mwrMtmj  of  mj  Una  «m  wad  on  it. 

Bild,  Hiat  tlM  wliarf  waa  not  a  lubwy  within 
themeaninET  of  the  Workmen's  ^^'nrripenaation  Act, 
1S97,  for  it  did  not  come  within  the  definition  of 
"factory"  in  section  7,  sub-sectioii  2,  as  being  a 
wharf  to  which  any  provision  of  the  Factory  Acts 
Matfl^ed  by  the  Factory  Act.  IS'Ja. 

ThopRmwnis  of  eection  18  of  the  Factonr  Act, 
1895,  wltli  respect  to  aoddentt  were  not  appued  to 
it  by  g»  cfion  -"'  r  f  that  Act,  for  Jio  accident  had 
occurred  on  the  wharf ;  neither  were  the  provisions 
of  section  68  of  the  Factory  Act.  1878,  with  respect 
tn  the  powers  of  inspeoton  thereby  applied  to  it. — 
Hall  r.  Snowdon,  Huiwabd,  &  Co.  (No.  2)»  C.A.. 
486;  [1899]  2  Q.  B.  186;  68  L.  J.  0.  B.  645  ;  80 
L.T.554. 

19.  Employment — Aeddenf—Bmi-lvy  mmt  on  or  in 
rir  ahout  a  fm  tor  y  ^Workmen's  Crnnpensatinn  Act, 
1S97  (60  &  fil  I'lVf.  r.  37),  *.  7.— In  an  arbitration 
under  the  Workmen's  Comj>eusatiou  Act,  1S!»7.  it 
was  proved  that  the  deceased  was  a  carter  in  the 
employment  of  the  defendants,  who  wera  the 
oeonpiers  of  a  timber  yard,  and  that  ha  was  aod- 
dnitally  Idlled  while  engaged  in  stowing  timber 
f'W  a  cart  belonging  tu  the  defendants,  which 
was  standing  immediately  outside  the  defendants' 
{•remises. 

The  county  court  judge  held  that  the  deceased 
was  employed  "  on  or  in  or  about "  a  factory  with- 
in section  7,  sub-R<>ction  1,  of  the  Workmen's  Com- 
pensation A^ot,  1897,  and  made  an  award  in  favour 
i  of  tba  widow  of  tho  deceased. 


Hdd,  tint  file  doeirioii  of  the  ooaoty  court  judge 
must  be  affirmed.— Po\<rELL  v.  Browx,  C.A.,  146; 
1  Q.  B.  167  ;  68  L.  J.  a.  B.  151 ;  79  L.  T. 

20.  Einphyment — Accident—  Emj^oyment  on  or  in 
or  about  a  factory — Workmen's  Competisation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7,  sub-aeciion  1.— In  au 
arbitration  ondor  the  Wodmea's  Compensation 
Act.  1897,  it  was  proved  ttiat  tiie  applicant  sus- 
tftiri'''!  pp.rsonfil  injun,-  in  the  course  oi  nis  employ" 
nient  as  a  arter  whiUt  ' l<>)iverinjf  sacks  of  flour  a 
mile  and  a-liHlf  uwHy  ivv-n  hh  (■■m[:ilo}'er.s'  factory. 

The  county  court  judge  held  that  the  employment 
of  the      -  - 
"on  or^ 
nb^iMtion 
1807. 

Held,  that  the  decision  of  the  county  court  judge 
must  affirmed. 

Powell  V.  Brown,  anU,  p.  145,  [1899]  1  Q.  B.  157, 
referred  to.  — Lowth  v.  Ibbotson,  C.A.,  606; 
[1899]  10.  B.  1008  ;  68L.  J.  Q.B.46d;  80L.T. 
341. 

21.  Employment— Accideni— Employment  on,  in, 
or  abmA  afiictonh-'lMt—-£mftttj/ment  on  ship  lying 
in  ioiik—Worhiun*$  OamptnUtion  Act,  1897  (60  ft  61 
Vici.  c.  37),  *.  7.— Eaaployment  on  a  ship  lying  in  a 
dock  is  not  employmenton,  in,  or  about  tins  dock  so 
H3  to  come  within  the  Workmen's  Compensation  Act. 
1897.— Flowus  v.  Ouambihs,  C,A.,  613 ;  [1899] 
2a  B.  148;  68 L.  J.  648;  80L.T.684. 

22.  Employment—Accident  arising  out  of  ami  in 
the  conrm  of  the  tmpUiymeni—"  Fadorji  "—Factory 
wnA  W«rk»hop  Art,  1895  (58  ft  59  Fwf.  c  37).  «.  23 
—  Wurkmai^  CompciiMtiori  J  -',  H97  (60  &  61  Vict, 
c.  37),  »s.  1,  7.— -A  workman,  who  was  employed  at 
a  steam-engine  in  a  shed  temporarily  use  1  in  loh- 
nection  with  the  construotion  of  a  building  close  to, 
was  killed  by  an  oooldMit  while  so  employed.  In 
prooeedings  to  asMW  oompensation  andflr  the 
workmen's  Oompensation  Act,  1897, 

Held,  that  the  shed  was  constituted  a  factory  bi- 
section 23,  sub-section  1  (ft),  of  the  Factory  and 
Workshop  Act,  18<.)3,  for  the  purpose  of  applying 
thereto  ttie  powers  of  the  Act  with  reference  to 
dangoroot  machines,  and  that  therefore,  by  virtue 
of  section  7,  sub-section  2,  of  the  WorkaMn'l  Ooai> 
pensation  Act.  1897,  the  engine  in  tho  thed  was 
it»t'lf  I  fii.  tiiry  .  iinJ  that,  consoquontly,  the 
docett«(*ii  man  was  killed  while  employed  "  on  or  in 
or  about  a  factory"  within  the  meaning  of  stxitiou 
7,  and  tho  ompUiyon  were  liable  to  pay  compensa- 
tloa.— If dliaBOLU V.  Dawson  &  Hons,  C.A.,  500; 
[1899]  1  a  B.  773  ;  68  L.  J.  Q.  B.  470  ;  80  L.  T. 
317. 

28.  Employtiifht  — Accident  ari»ing  out  of  and  in 
the  co/urm  of  emphynmU—QueetioHe  ^f  iwa — Work- 
men's  CompentaHim  Act,  1897  (80  ft  61  Viet.  e.  37). 
s.  1,  .  J  '  f  '  .  -,  1.  Tti  an  aroitration  under  th*} 
Workmen's  Compt-iiaaijun  Act,  1897,  in  respect  of 
the  death  of  a  railway  servant,  who  was  kille«l  in 
ooosequenoe  of  getting  on  to  the  foot-board  of  a 
tnin  in  motion  to  speak  to  a  passenger,  the  county 
court  judge  found  as  facts  that  the  deceased  wai|  on 
the  day  of  the  accident,  in  the  employment  of  tho 
L  fi  ii  l  iuts,  tiii'l  thiit  bis  day's  duty  was  not  finished 
at  the  time  of  the  accident,  but  that  he  did  not  get 
on  to  the  footboard  for  any  object  of  tho  deftn- 
dants,  bnt  only  for  his  own  ploasiue. 

Hdd,  that,  hf  Motion  1,  sub-section  1,  the  Act 
only  applied  to  nr  rir^nnts  arising  both  out  of  the 
employment  and  in  the  course  of  the  employment ; 
and  thnti  on  tho  flndingB  of  tlie  ooon^  court  jndgo, 
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•theaocidait  didnotiufae  ovfrcf  ilw«nqpliOjineiitof 

OMMimdariliA  WotfaiMD*!  Ck>mpenMtion  Aot, 

1897,  the  Court  of  Appeal  has  jorudictaon  to  enter- 
iaiu  qutstioDs  of  law  only. — SMITH  v.  I^A^fOASHIBl^ 

AND  Yorkshire  RAn,WAY  Co.,  C.A.,  Ut> ;  [1899] 
1  tt.  B.  HI ;  68  L.  J.  Q.  B.  51  ;  79  L.  T.  (!33.  • 

24.  Employment — Accident  uri»intf  out  of  and  in 
•course  of  employment — Worlcman  injured  on  his  iLxiy 
to  hiB  work—Wvrkmen't  Con^entation  Aet,  1697  (60 
•ft  61  Vict.  c.  37)  >.  1,  »«&-«K<«o*ti.-»lDaiiaminittbn 
nndor  tLe  "Workmen'8  Compensation  Act,  1807,  it 
appeared  that  the  workman  was  in  the  employment 
of  a  firm  of  contractors,  who  had  contracted  with  a 
railway  compaoy  for  the  oonfltniction  of  a  uding. 
While  he  was  walUng  to  his  work,  the  weather 
1>C|^  loggy»  b»  tnw  nm  over  by  » tnia  and  killed 
on  iae  miSn  Kb»,  about  fern  numttiM  bsfere  the 
time  for  the  commencement  of  worV,  und  at  a 
distance  of  about  160  yards  from  the  place  of  work. 

Held,  by  A.  L.  Smith  and  Yaughan  Williams, 
L.JJ.  (Bomer,  L.J.,  disaentiog),  that  there  was 
nothing  to  jastify  the  county  court  judge  io  boldinf 
that  tm  aooident  arose  out  of  and  in  tiM  eoniM  of 
tbe  workman's  employmemb— HotJtns  «•  Kaokay 
&  Daviks,  C.A.,  531 :  [1899]  a  Q.  B.  310 ;  68  L.  J. 
Q.  B.  724  ;  80  L.  T.  831. 

25.  Employment — Accident  ari^imj  nut  uf  and  in 
the  cours'  if  (he  employment — Worknun'^  <'<nnpmtn- 
tion  Act,  1697  (60  &  61  Vift.  c.  37).  «.  I,  mb-»rct*on 
t.^In  an  arbitration  under  the  Workmen's  Com- 
pOMatiaii  Aot,  1887,  it  appeared  that  the  woAiiiaD, 
who  WB«  a  flrnaan  employed  in  a  ntne.  while  in  the 
course  of  his  employment  saw  a  hors^  T  -  ^  nging  to 
his  employer  ruunmg  away,  and  Uu-.d  to  stop  it, 
and  in  so  doing  was  knocked  over  and  killed. 

Held,  that  this  was  a  case  of  a  serra&t,  whUo  in 
lui  mMtar's  employ,  doiDg  upon  an  onuerffency 
■omMtliiBg  outside  the  aoope  of  what  ha  wm  «Di]^oyed 
to  do  in  the  interests  of  Ms  master,  and  aa  radi  was 
within  section  1,  sub-seotion  1,  of  the  Workmen's 
Compensation  Act— ££SS  v.  Thomas,  V.A.,  dU4; 
[1809]  1  a  B.  lOlS;  68Ii.  J.  Q.  B.  6S9;  SOL.  T. 
878. 

26.  Emploijiiuut — "  Accident  arising  out  of  and  in 
the  course  of  the  rmployment  " — Workmen's  Compen- 
tatim  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  sub- 
isdion  1.— A  workman  was  employed  in  pottery 
worln  to  make  the  clay  into  balli,  and  to  hand  them 
to  a  woman  who  was  atwoA  atamadiniemoalding 
the  clny.  The  workman  had  nothing  to  do  with 
the  luacLine,  aud  was  expriiimly  tuld  uut  to  iut«rfere 
with  it.  The  workman,  while  the  woman  was  tem- 
porarily absent  from  the  machine,  attempted  to 
clean  it.  aud  his  hMid  wai  oBDgbt  u  t3i6  maobineiy 
and  iojured. 

Held,  that  the  accident  did  not  arise  "  out  of  and 
in  the  course  of  the  employment"  within  section  1, 
aub-teotion  1,  of  the  Workmen's  Compensation  Aot, 
1897,  aud  that,  therefore,  the  employer  was  not 
liable  to  pay  compeoMtion.— Lows  v.  Pxauson, 
C.A.,  103;  [1899]  1Q.B.  261;  68L.J.  aB.m; 
79  L.  T.  654. 

27.  Employment — Accident  to  workman — Employ 
mmt    "  on  or  in   or   about   engineering   toork " — 
]y,H-nien's  Compensation  Act,  1897  (60  &  61  VieL  e, 
37),  s.  7.— A  workman  was  employed  on  aiteam 
dredfjtT  in  ii  harhonr,  part  of  his  duty  being  to  take  1 
a  barge  tilled  with  mud  which  had  been  dredged  j 
up,  a  mile  and  a-half  out  to  sea  and  to  dep|<)Bit  the 
mod  thme.  The  workman,  while  depositing  the  | 
mod  »mD«  tad a«hali  out  at  lea,  was  injured.  j 

Bald,  fliat  (aMoming  tliat  ^ba  work  oapried  on  in  [ 


tkeitaam  dredger  constituted  "  enpnpi  rii  t;:  u 
within  Mction  7  of  the  Workmen's  CampeniaUai 
Aot,  1897),  the  workman  was  not  injured  "oo  orin 
or  about  "  the  main  locality  of  the  engbeariag 
work,  aud  was  not,  therefore,  entitled  to  OWipSS 
sation.  , 
The  words  *"  engineering  work "  in  section  i 
indicate  locality.— ChakBKEB  v.  WHiTEHAm 
Hakbouk  CtoMinaaioaCTM,  0»A.,  633;  D.S»}  i 
Q.  B.  132 ;  68  L.  J.a  B.  740;  80  L.  T.  US. 

28.  EmploymerU — Act:idrut  —  Sfgli'ienre — Comi.L% 
law  liability  of  moMKr—B^fe  t  in  f  tant—Sierwis 
knowledge  of  danger-^Ritk  voluntarily  inewred^-4, 
workman  in  the  employment  of  the  oeiendantaWM 
killed  by  a  fall  while  descending  in  the  oooies  of  lii 
work,  from  an  elevated  tramway  on  tlu  iefendaats' 
premises.    In  an  action  by  his  widow  under  Lcrl 
Cunpbell's  Act,  the  jury  fonnd  that  the  defend&uts 
did  not  eziEaiaa  doe  care  to  havethe  txamwayias 
lafe  and  proper  ooodltiott  ao  aa  to  prataok  wr 
servants  working  upon  it  against  onneoeesary  risks : 
that  it  was  dangerous  to  descend  from  the  tramway 
witlmut  tiin  meaiis  uf  a  iaiider ;  that  the  deceased 
had  the  mne  means  of  knowing  that  it  vm 
dangerous  as  the  defendants  had ;  that  he  did  knov 
that  it  was  dangerous ;  and  that  he  had  wA  bsa 
guilty  of  oootitbatory  negligence;  and  they  asssHld 
damagee. 

HeQ,  that  the  plaintiff  was  entitled  to  judguKHit. 
— Wii.ijAMs  V.  liiRanroBAM  BansBT  Oo.,  CAt 

tJSO  ;  [1S99]  2  Q.  B.  338. 

29.  Raiiway  company — Scheme  of  eompentaiic*— 
Death  from  arcidint  iu  n.urff  <f  duty — iHsoMitaa 
— Actident  while  coming  on  diUy. — The  Great  EasUn 
Railway  under  statutory  powers  established  tc 
aocidfint  aUowanoa  fond.  "By  the  ralea  to  rcfdaii 
the  fond  it  was  pRmded:  "The  allowanoeitoW 
paid  .  .  .  shall  be  as  follow-^ :  .  ,  .  In  c*Sr  o' 
the  death  of  en  insurer  from  iiiiy  accidont  m  iLr 
discharfte  of  duties  in  the  company's  8er\-io*'  .  .  . 
there  sball  be  paid  to  the  represeJitativt-  of  tto 
of  the  insurer  .  .  .  £130." 

The  aotkm  was  brought  by  tha  widow  of  e 
workman  under  the  following  droomilnieei: 

Before  commei:rii:  'A'ork  it  was,  according  to  &r 
rule  of  the  company,  required  of  every  workman 
procxire  from  an  office  at  the  works  »  ticket  cr 
cheque,  which  was  to  be  delivered  back  at  the  cc^ 
the  day's  work,  and  which  operated  aa  a  Toodwr, 
and  showed  what  wages  he  waa  to  reoeive  Tbii 
office  could  be  approached  by  two  footpaths,  sad 
workmen  were  expressly  forhi  '  '<  n  to  crona  the  lit** 
<^>f  mils.  The  deceat>ed,  oq  his  way  to  get  the  tick^ 
liefore  he  began  his  work,  crossed  the  rail*,  and  ail 
knocked  down  1^  on  anoine  and  kiUed. 

Held,  that  the  dean  did  not  rrsnlt  from  ai 
accident  in  the  discharge  of  duties  in  the  compaCT'i 
service,  aud  that  the  plaiutiiF  could  nut  reoow.— 
YlCKKKY  V.  OUAT  BAflimBAIX.WATOOl,  Q,B.IK; 

79  Ii.  T.  121. 

30.  Servant  hirti  from  naatter  perwm — ^mM^ 

fi,r  thu  uiijlitjtjiir  of  hlre'l  ffrrant. — Thf  dif.D^»tt 
kept  his  carriage  and  horses  at  a  livery  »tab»t.  s*  1 
hired  a  man  from  the  keeper  of  the  livery  stabie  ^ 
drive  them ;  the  driver  being  selected  by  the  k^fT 
of  the  livery  stable.   One  day,  when  the  defeodas: 
waa  oat  dnvingi  owing  to  tha  sq^igeBoa  of  ^ 
driver,  the  horse  bolted  and  ran  into  and 
^t^llll:^L'■•■■  t-  i  t!ir  plriintifiTs  shop.    The  drivvr  «■*.<  -v 
■wliij  i.iMi  linveu  the  defendant  cantinuoosly  tu? 
some  time,  and  he  wore  the  defendant's  liveir, 
he  had  only  driven  the  horse  in  the  shafts  at  tit 
time  of  the  acddant  MMne  two  or  three  time*. 
Hold,  that  tbera  wan  Ofidaioa  on  whiek  a  jff$ 
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could  find  that  the  driver  waa  the  servant  of  the 
defeudant,  so  that  the  defeudant  was  liable  for  his 
ni'frli^t'nw*.  —  Jones  v.  Sculuuid,  Q.B.D.,  303; 
[1898]  2  Q,  B.  565  ;  79  L.  T.  386. 

31.  "  Workman"  —  Per$on    employed   in    coal  i 
mine    by  coiUractor  —  Liability  of  mine-ommr  —  j 
Working      under  a  contract  with  an  emplnyer"  — 
Coal  Mines  Regulation  Act,  1887  (30  &  51  Vict.  c.  58)  j 
— Employert  and  Workmen  Act,  1875  (38  &  39  I'ict.  j 
r.  90),  «.  10— Employeri'  Liability  Art.  1880  (43  &  44  I 
Fid.  c.  42),  $.  8. — By  sectioD  8  of  the  Employers'  | 
Liability  Act,  1880,  the  expression  "  worKnian " 
meaua  any  person  to  whom  the  Employers  and  Work- 
men Act,  1875,  applies ;  and  by  section  10  of  the 
Act  of  1875  a  "workman"  means  "any  person 
who,  being  a  labourer,    .    .    .    miner,  or  other- 
wiHe   engaged  in  manoal  labour,    .    .    .  has 
entered  into  or  works  under  a  contract  with  an 
employer,"  whether  the  contract  be  expreu  or 
implied. 

By  the  special  rules  of  a  collinry  made  und«>r 
section  51  of  the  Coal  Mines  Kegulation  Act,  1887, 
the  manager  of  the  mine  waa  made  responsible  for 
the  control,  management,  and  direction  of  the 
mine,  and  was  to  appoint  such  competent  persons 
as  might  be  necessary  for  carrying  out  the  pro- 
visions of  the  Act,  and  all  persons  employed  in  or 
about  the  mine  were  to  obey  his  directions  ;  and  the 
chargeman  in  each  shift  was  to  have  charge  of  the 
sinking  operations. 

£.  entered  into  a  contract  with  the  owners  of  the 
colliery  t^  rink  a  shaft  in  their  coal  mine.  By  the 
contract  E.  (who  was  therein  called  the  contractor) 
was  to  provide  such  sinkers,  &&,  as  might  be 
necessary  for  the  execution  of  the  work,  and  was  to 
be  paid  a  certain  sum  per  fathom  sunk.  E. 
employed  and  paid  the  sinkers,  he  himself  acting  as 
"  chargeman  "  in  charge  of  the  sinking  operations. 
One  of  the  sinkej^,  while  engaged  upon  the  work, 
was  killed  by  a  block  of  wood  falling  upon  him, 
and  his  aduiiuistratrix  brought  an  action  against 
the  colliery  owners  under  the  Employers'  Liability 
Act.  1880,  to  recover  damages  for  his  death. 

Held,  that  E.  was  an  independent  contractor ; 
that  the  deceased  was  not  a  "  workman  "  who  bad 
entered  into  or  worked  under  a  contract  with  the 
colliery  owners  an  his  f>mployers  within  the  meaning 
of  8*>ction  10  of  the  Empluyem  and  Workmen  Act, 
1875  ;  and  that  therefore  the  Employers'  Liability 
Act,  1880,  did  not  apply. 

Held,  also,  that  the  control  given  by  the  Coal 
Mines  Il<>gulation  Act,  1887,  and  by  the  special  rules 
of  the  mine,  to  the  manager  over  all  persons  in  the 
mine,  did  not  in-kn  E.  and  the  sinkers  employed  by 
Lim  "  workmen  "  in  the  employmt-ut  of  the  colliery 
ownrrM  within  the  meaninK  of  section  10  of  the  Act 
of  1875. — Makrow  v.  Flimwy  and  Bkououton 
MooB  Coal  and  Firk  Brick  Co.,  C.A.  ;  [1898] 
2  tj.  B.  588  ;  79  L.  T.  397. 

See  also  Contract,  5 ;  Practice,  1 . 

MEDICAL  PRACTITIONER  :— 

Licentiate  of  the  Oocidy  uf  Ajitdheatriei—Title  of 
physician — Wilfully  and  falsely  Uikintj  and  tuiny 
the  same — Conviction  by  jnstici'A — Medical  Art,  1858 
(21  &  22  Vict.  c.  90).  «.  -lO—.Medirul  Act,  18SG  (49 
&  50  I'ict.  c.  41),  «.  6. — A  licentiate  of  the  Society 
of  Apothecaries  of  Loudon  registered  since  the 
coming  into  operation  of  the  Medical  Act,  1SS6, 
and  therefore,  by  section  G  of  that  Act,  entitled  to 
practise  medicine,  surgery,  and  midwifery,  is  not 
entitled  to  describe  hinmolf  as  a  nhyitician. — 
Hlstek  v.  Clarr,  Q.B.D..  394;  [1899]  1  Q.  B. 
635  ;  68  L.  J.  Q.  B.  278  ;  80  L.  T.  197. 


MERSEY  DOCKS  :— 

"  Tuwn  dues"— Upper  Mersey  Dues  Act,  1860  (23 
A  24  Vict.  c.  cxxv.). — By  section  17  of  the  Upper 
Mersey  Dues  Act,  1860,  the  right  to  collect  "  town 
dues  "  was  transferred  from  the  Mersey  Docks  and 
Harbour  Board  to  a  separate  body  of  trustees  in 
respect  of  all  goods  ' '  carried  or  conveyed  upon, 
over,  or  along  any  part  of  the  Upper  Mersey,"  aa 
therein  detined. 

Held,  that  the  section  applied  to  goods  earned 
over  any  part  of  the  Upper  Mersey  in  the  ordinary 
course  of  a  voyage,  not  only  to  goods  landed  at 
some  port  in  the  Upper  Mersey.— MKRSKY  Docks 
B().\RU  V.  Hunter,  II.  L.  ;  80  L.  T.  96. 

METROPOLIS  :— 

1.  Lmidon —  Building — Approachet — Public-hoiue 
— FarUy  used  aa  dwelling-hvu»e — London  Building 
Act,  1894,  8.  74,  sub-aection  2. — A  fully-Ucenaod 
public-house  is  not  a  building  "  used  in  part  for 
purposes  of  trade  or  manufacture  and  in  part  as  a 
dwelling-house,"  within  section  74,  sub-section  2, 
of  the  Ixindon  Building  Act,  1894,  so  that  the 
means  of  approach  to  the  part  used  as  a  dwelling- 
house  need  not  be  constructed  of  Hreproof  materials 
as  required  bv  that  section. — Carritt  «;.  Godson, 
Q.B.h.  ;  [1899]  2  U.  B.  193;  (J8  L.  J.  U.  B.  799 ; 
80  L.  T.  771. 

2.  Lotidon — Building — Building  owner — Party  wall 
— Notice — Sujfficieiicy — London  Building  Act,  1894 
(57  &  58  \'irt.  r.  ccxiii.),  «.  90. — A  party-wall  notice, 
given  by  a  building  owner  to  an  adjoining  owner 
under  section  90  of  the  London  Building  Act,  1894, 
ought  to  be  so  clear  and  intelligible  aa  to  enable  the 
adjoining  owner  to  see  what  oounter-notice  he 
should  give  under  the  provisions  of  the  Act. — 
HoHiLs,  Hart,  A:  Co.  r.  Grover.  C.A.;  [1899]  1 
Ch.  1 1  ;  02  L.  J.  Ch.  84  ;  79  L.  T.  454. 

3.  London— BttUdluga — Commencing  to  ftmn  or 
/'((/  ont  a  strett — London  Building  Act,  1894  (57  &  58 
\  ict.  c.  ccriii.),  a.  8, — The  owner  of  a  building 
estate,  having  erected  a  row  of  houses  adjoining  a 
street,  sold  a  piece  of  land  on  the  same  side  of  the 
strvet  to  the  respoudeut,  who  commenced  to  erect  a 
row  of  houses  in  a  line  with  the  first  row  and 
fronting  the  street.  A  space  of  forty-feet,  the 
statutory  width  of  a  street  for  carriage  traffic,  was 
left  between  the  two  rows  of  houses.  In  the  house 
adjoining  the  space  the  respondent  put  a  doorway 
and  windows  looking  on  to  the  space,  and  the  sole 
means  of  access  for  carriages  to  the  stables  at  the 
back  of  the  premises  was  across  the  space.  The 
respondent  had  no  control  over  the  space,  which 
remained  the  property  of  the  owner  of  the  building 
estate.  The  sptico  was  marked  in  the  building  plan 
of  the  estate  as  "  proposed  street,"  but  before  the 
respondent  erected  his  houses  it  bad  not  been  laid 
out  aa  a  street. 

Held,  that  the  respondent  did  not  commence  to 
form  or  lay  out  a  street  within  the  meaning  of 
section  8  of  the  London  BuildiuK  Act,  1894. — 
London  County  Cou.vcil  v.  Dixon,  Q.B.D.,  521 ; 
[18y«>]  1  Q.  B.  496;  98  L.  J.  Q.  B.  526;  80  L.  T. 
232. 

4.  London  —  Building  —  Dangerous  structures  — 
Erection  of  shores  and  hoarding — Disturbance  of 
jMtvrment — Duty  tt>  restore  jxivement  after  hoarding 
removed — London  Building  Act,  1894  (57  &  58  Vict, 
r.  ccriii.),  ss.  106,  107. — Where  the  London  County 
Council,  at:'ing  under  the  powers  conferred  on  them 
by  Part  IX.  of  the  London  Building  Act,  1894, 
have,  for  the  puri>08e  of  Hocuriuj^  h  iltingerous 
structure,  erected  snores  and  ti  hoarding,  and  have 
taken  up  portions  of  the  pavement  to  allow  of  the 
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shorM  aod  the  uprights  of  the  boarding;  being 
ftud  in  the  groond,  ilM  doty  of  replacing  the 
ptVMlMint  sftw  the  §horM  and  hoarding  have  been 
removfld  lies  upon  the  owner  of  the  premise*  and 

not  upon  the  county  roiuieil. — Ciusp  i<,  Londos 
CoUMTy  C5ou»ai..  Q.B.D'. ;  lim}  1  a  B.  720;  68 
L.  J.  Q.  B.  499  ;  80  L.  T.  6M. 

o.  Li>n:hn\ — IhultVing — TI' -xiwi  strurt'irr  F.tfmp- 
liun — Slructure  used  in  '(nnedion  with  trajflr.  t-i/ 
railwtnf  eempany — LomA'H  i>uil>iing  Art,  1S94,  ».  86. 
—The  appeUaat«»  ooal  merohauts,  wero  in  the  habit 
of  baving  co«)  oonngned  to  th«m  by  railway  to 
London,  where  it  was  (It'livcn  il  at  a  wharf  in  the 
co«lyard  of  the  railway  coniy)Uuy.  By  leave  of  the 
railway  company  the  Hpj>ellunt3  oriicted  them  a 
small  wooden  atracture,  which  they  used  m  •  oottl 
office.  The  uee  of  this  office  by  the  appeDanto  was 
•  matter  of  ooDTenieDOB  to  iht^  railway  oompany,  as 
it  facilitsted  the  clearing  ut  the  coal-trucks  from 
thp  coini>aiiy's  sidiiifcs. 

Held,  that  the  structure  in  qui^tion  was  ' '  used 
in  connection  with  the  traffic  uf  the  railway  com- 
pany "  within  the  meaning  of  section  86  of  the 
LonSlon  Bnildha^  Act,  1894,  and  that  the  lanetlon 
of  the  Txjiidou  County  Council  to  its  erection  was 
not  rtquiretl  iiuder  section  84. — Eluow  v.  Lomi*un 
County  Cot  n  il.  Q.AZ>.;  [1899]  2  Q.  B.  277; 
68  L.  J.  Q.  B.  837. 

6.  London   fkrnnty   (hmeil  {Improvement)  Ad. 
1897, 1,  n,  Pur!  [J I.  —  ComtrxKtion. — In  consiilenng 
what  jmipf  Tty  i«  liable  to  an  improvement  charge  ; 
under  tht!  London  County  Council    Improvement)  j 
Act,  1897,  B.  43«  Part  HI.,  it  in  ButEuient  if  part  of  I 
the  propt'rty  h<^d  as  a  whole  abuta  on  the  street  to  | 
whiw  the  improvement  applies.— Oxboju)  Music 
Hallv.  Losdoh  Covimr  Council.  Ch.  D.  AVtA, 
297  ;  [1806]  2  Gfa.  491 ;  79  L.  T.  22. 

7.  Muunyrmrtit  —  Cutmty  mnucil  —  Byf-lnw  — 
(lumitiy — Itfttiiiif — JlrftiiifiiiDiry  l»-t>i'rtn  hyr-Utm  and 
Ktatutt^Metrofwlitan  ^i'trtets  Ad,  1S67  (30  &  31 
l  il  t,  c.  134),  «.  '2\i—MHiiicipal  i^poraiiont  Act,  1682, 
s.  23  —A  bye-iaw  uiide  by  the  London  County 
Ooondl  prohibiting  under  a  penalty  any  person 
from  frequenting  and  using  anr  street  or  other 
public  place  for  tb<'  {iur]>os('  i>f  hookinaltinp,  iM-ttinfj, 
or  wagering,  is  a  rc^ouabiij  b^^ts-luw,  uud  one  that 
can  properly  be  made  under  Bectiun  23  of  the 
Municipal  Corpoiatioiia  Act,  1882,  for  the  good 
rule  and  government  of  the  district ;  and  there  is  no 
inoonBiat«icy  or  repugnancy  between  the  bye-law 
and  the  statu  ory  provision  contained  in  section  23 
of  tbi'  Metropolitan  Streets  Act,  18G7,  which  Ra)s  j 
tbitt  "  any  three  or  utore  persons  aHsembled  toi^ether 
in  any  part  of  a  street  within  tho  Metropolis  for  the 
pnrpoee  of  bettins  shall  he  deemed  to  be  obetmoting 
the  street/'  and  soall  be  liable  t<>  a  penalty.— Whits 
>:  MoiiLEY,  Q.n.n..  [lS99j  2  a  B.  jH;  68 
L,  J.  Q.  B.  902;  SOL.  T.  7«;i. 

8.  Managemtnt'-ffightoai/ — Lmcfriug  tar  face  of 
rwd—  Water  com]>aiiy — WiUer  pi/ns  left  intUjffidenUy 
Cttvertd — Duty  of  local  anthmitu — lajtinrtim — 
Dama'jfs — MetrojKilis  Maiurj-  !■!'  :i!  i  ',  i--  i.'j  'is  &  lf> 
Tfrt.  r.  120),  «.  98. — A  IochI  HiitUurity  \viiic:h,  iu 
exercise  of  tJie  powers  conferred  by  section  "S  ot  the 
Metzopolis  Management  Act,  IHoo,  lowerit  the 
tnrfaoe  of  a  road  so  as  to  leave  piptrs  helongiug  to  a 
water  company  in»uffit.ieutly  covered,  is  not  bound  to 
altt^r  the  position  of  thtt  pipes  fo  as  to  secure  to  them 
aiidjiiarc  protecti'ii.     S' t  Ml      h  i»  \M>  Va;  X  UAI.I. 

Watek  Co.  v.  Waabswoktu  Boabu  of  Wokks, 
OUm  107 ;  [1806]  2  Oh.  eOS;  79  L.  T.  182. 

9.  MunagfinCHt — .\">u?  huilding — Ih-ninaqi — B^'ifi^- 
ing  for  the  tue  o/  mluuUert — Mttro^lii  Management  ^ 


Ad,  1860  (18  &  19  VieL  c  120). «.  75.— The  anpdh^ 
•erved  a  lommoiwnnder  ieotioii75of  tfaeHrtrapoBi 

Management  Act,  IS.^.i,  upon  the  responi1<^;,  » 
builder,  alli»p^ng  that  ho  hail  neiflected  to  i^oin: .  . 
with  their  or'lar  that  th»'  lowest  tloor  of  a  Vjinl  ij-^.- 
in  course  of  coastruction  to  be  used  as  an  anooory. 
storehouse,  aud  drill  hall  by  the  2nd  Vc»lnot«<Y 
Battalion  of  Royal  FiuOien,  and  vsated  in  tWir 
eommanding  officer,  ihoald  be  kept  at  awb  alenl 
HH  would  uow  it  to  be  dninad  into  the  palfic 
sewers. 

The  magistrate  dismissed  the  summons  on  th» 
groond  th^  the  prowiaat  were  exempted  froa  ths 
proviiiaiu  of  tho  AOt  M  b«ing  property  verted  in  a 
servant  of  the  Crown  to  be  uaa  emloBTdy  iw 

Crown  purpose*. 

Held  II  ippeal,  tli  it  'lie  building  D,.t 
exempt  becauiie  it  was  intended  for  volnat.>« 
purposes,  and  that  the  matter  mast  be  r*»mittrdt.. 
the  magistrats^— St.  Marqabbt's  asd  St.  Jobs'* 
y»nm»  «.  HoeKiNs,  Q.B.D,,  649 ;  68 1*.  J.  Q.  B. 

840. 

10.  Memagtanmi — Pamag  txpenttm — iVcw  ttnA 
JHetroporu  JfonasMnsnC  Ad,  18»5  (18  ft  \9  Hde. 

120),  «.  105. — ^The  word  "  strwt  "  iu  the  f  xpn^-^inr. 
•'new  street"  in  s»^ction  10r»  of  the  Metropoia 
ManacreniPDt  Act,  1  Soj,  is  used  in  its  popaltf  mn.'". 
— viz.,  of  a  road  having  buildings  erected  oa  tte« 
adjoining  land. 

Judgment  ol  the  Uaeen's  Bondi  Divisiost  {oxir. 
p.  9)  MfBrmed.~Ai;,i.w  «.  FuLBAJC  YaSTftY,  C.i.. 

;  MS99]  1  a  B.  681 :  08  L.  J.  Q.  B.  4»;  « 
L.  T.  2o3. 

11.  Managmmi  —  Seiesr — Dmin  —  InJnntUt^— 
Thf»  plaintiffs,  th»i  Vestry  of  8t-  M- 1.,  in  th^ocKctr 
of  L.,  brought  an  action  against  the  Urban  Distr^* 
Cotmcil  of  H.,  which  is  outside  the  cjunty  of  I 
for  an  injunction  to  restrain  the  defendants  fr^ 
permitting  their  drains  and  seweri  to  be  cowxtlfd 
with  the  plainttflBt'  aewor ;  alao  an  mjnaaliaa 
prevent  any  fotnre  oomeehan. 

Held,  that  the  court  had  no  jurisdic^Hon  1 1  a-'s 
p«l  the  defendantji  to  do  their  duty  ;  further,  if  tn- 
court  wor«  by  injunction  to  annp)*'!  tho  d-ifeodKi'' 
to  discouaeet  their  tiraius  and  A-f  rs  from  tnepispt- 
tiffk*  sewer,  it  would  oreatn  a  public  aiDMaea 
Aofeion  diamiMcd  with  ooata.— Sr.  Mast.  Isusbtw. 
Vbstrt  «.  Honrm  Locaz.  Boahik  C%J>.  K-^f 
wkh,    ;  80  L  T.  740. 

12.  Management  —  Seicer  —  Drain  —  Zi«^»7«'y  I 
re]Hiit — Drttinage  by  ci^mhined  opcmtitm — Ihrttiis-* 
I'ri'm  jil'tn  mrtdimeii — MdrojMtli*  Managrinrui  A'- 
185j  (18  &  19  Vid.  c.  120).  200.— A  plan  tor 
draiiiing  a  group  of  houses  by  a  combined  Off  iliw 
waa  aaoictiooed  vf  the  vestry.  The  oomaa  of  aaeef 
the  pipes  indieatM  in  the  plan,  whidi  drained  wei* 
lljan  <iti(<  of  thf  liO'.i^>'^.  was  in  ttif  laving  of  '.' 
ttlU-'r*d  SI)  as  to  ruu  within  a  fow  If -t  uf  ra«  oocr» 
indicated  iu  the  plan. 

Held,  that  tho  pipe  was  a  drain  and  no':  a  ^ 
within  the  meaning  of  section  2,30  c  f  the  M^rr  •  ■ 
Management  Act,  ISoS,  the  number  of  booses  dnrfc- 
itig  into  it  not  being  added  to  or  interfered  vitfc  ^ 
the  de^  ialiou  fr.  ni  thw  plan  •sanctione-l.— Giii_i:  i 
LoM)O.N  Pitul'KKTY  Co.  (LiMITKD)  r.  Fooi,  <J  li-i  ■ 

,vil :  [1801>]  1  Q.  B.  972;  08  L.  J.  Q.  B.  688: 

L.  T.  390. 

13.  Mttnitgnnr tit — Str<'(i—  ' 'mtmnongtr  —  £.-7^- 
/,,(/    for  9aU  on  C'trri<i'j'---\r,ij — Metropt4itan 
Act,  \m  (2  &  8  Vid.  c  47),  s.  60,  amb-ttdim  7- 
MefropelHan  StrttU  Ad  Amm^hnnt  Ad,  1897  (St  t 

:V1  I'id.  r.  .>).  «.  1      /'  //<>■   fi'gi'lnti.m  "  >£<  ^ 

Dtctttiber,  1869.— Hy  aecituu  tKI,  aub-secOon  l,d 


.  J  .i^  .o  l  y  Google 


130 


2  Jb  3  Vict.  c.  47,  "  Every  penon  who  ab«U  exfote 
aaytbing  for  «!•  .  .  .  apoa  or  w  h  to  Iiai^ 
Oftt any carriage.wiy or footmj  «  .  •  aowto 
ttune  Mtnoyanoe  or  obatnielioti  in  any  titorongh- 
fare  within  the  Motropolitan  police  district .  shall 
he  liable  to  a  p«}Diilty  of  not  iiiurr-  than  forty 
•biUiop." 

By  r«>gulation  6  of  the  Police  Ke^^latioaB  dated  | 
the  28th  of  December,  18(39,  and  Dtade  under  tin- 
Mevopolitao  Streets  Act  Arnendmfmt  Act,  1867,  it 
il  JlKmdod  that  coKtGruionf;;t>r8  und  uthers  and  tbdr 
IwROWoaie  thereby  made  luble  to  be  renurred  tmm 
any  atrMt  and  pablic  way  in  which  thej  oaiiie  m 
ol>«tructioD  to  the  traffic,  or  whan  thoy  MO  m 
aoDoyance  to  the  inhabitants. 

Held,  that  section  60  atid  the  abovo  n-Rulation  do 
DOt  oover  tho  aame  eronnd.  and  that  Hoctioa  W  was 
not  iwplioffly  repealed  by  the  regulatiuiu,  nor  was 
tfao  Moal^  provided  for  by  4lie  Mid  MctiOD  laper- 
Mded  by  tMra.— Waudbwoiir  BotAJU>  of  Wohks 
V,  PRBrry.  Q.0.J>..  S56;  [1889]  1  Q,  B.  1;  6S 
L.  J.  a  B.  193. 

14.  Matutgemeni — flfreef — OoiiermmgtT  —  OMrw- 

tion — rdiue.  -"WTioro  li  cost*>rrnonger  canses  an 
annoyiinoe  or  obfitructiou  within  nection  (SO,  siih- 
section  7,  of  th'-  Ml'! I', i[>Mlii fLi;  I'p'.irM  Ai'!.  1 
private  i>er80u  aggrieved  by  such  annuyauce  or  I 
obstruobion  may  tuko  out  a  BBmmons  to  recover  the 
penalty  iawoMd  by  that  aeotioiD.— Bbo.  v.  Pkanou, 
WAuroir,  Ex  PABTB,  Q.B.D. ;  6S  L.  J.  Q.  B.  009. 

Id.  Miinayement  —  Strtet  —  Permanent  paving  nf 
partjf  lucal  mtthori^—"  New  tirtel " — Mtlnmolitt 
MatMsmunt  Aet,  1855  (18  ft  19  Viet.  r.  ISO),  m.  On 

ttnd  105  ^3fdr<iptJ{i  3fanngf!nHd  Ajnrn<hnt:nl  A  t. 
1862  (2j  \:  2(5  W't.  c.  102),  a.  112.— The  fiict  that 
tbo  loc&l  authority  have,  Under  section  o*  i.i 
Metropolis  Management  Act,  18o5,  permanently 
paved  and  channelled  the  footway  before  a  number 
of  bouses  fronting  a  country  road  Mrill  not  estop 
them  afterwards  when  that  country  road  has,  by 
hsving  hooaao  boilt  eootinuously,  and  nearly  con- 
tlimoiitly  on  both  sides  of  it,  become  a  new  street, 
from  PXf-Tcising  the  powers  given  by  sectou  lOo  of 
that  Act  by  directing  tho  footways  on  l»oth  sidi-s  to 
be  permanently  paved  and  chaniu'lled,  and  appor- 
ttoBing  the  estimated  coat  among  the  frontagers, 
faiohlding  among  these  the  owners  of  the  houeee 
Wore  wbioh  the  footoeth  wm  prarioiwljr  paved  aod 
ehanndled  imdeF  aeeoon  08. 

"New  street"  within  section  112  of  the  Metro - 
polia  Management  Amendment  Act,  1862,  explained. 
— CuOiiSR  V.  WandSWOSIH  BOAKD  Of  W0BK8, 
(?./?./>.;  79  L.  T.  :m. 

16.  Manaijmtui  —  Street  —  SiibmU  —  f'Jxtftit  <.f 
ownerthip — Mttrop(lli^  .)f'iiiii</r,,i'-ii(  A't,  1853  (18  k 
19  Virt.  c.  120),  t.  9ii  —  Itifyal  ii  mkuiy  up  of  ttreet — 
Mandatory  iitjnndion. — Held,  that  the  decision  of 
tlie  Houfte  of  I»rdM  in  Tnnhrktge  Welh  Vorjionttion 
V,  liair-J,  [I81>ti]  A.  C.  434,  ad  to  the  extent  to 
which  the  aoil  of  a  atreel  ia  vested  in  a  local 
autboritv,  undfr  Mctbn  149  of  the  PaUic  Health 
A<  t.  isT'i,  Mj.j  Hes  to  the  tumilar  vi«ting  iu  a  lucal 
authority  under  section  96  of  the  Metropoliit  ^lan- 
ag'  iiK  nt  Act,  1855,  so  that  the  rnl  of  a  street  is 
vested  in  a  vestry  under  section  96  only  so  far  "  as 
la  tieotssary  for  the  control,  protection,  and  maiii- 
tonaaee  of  the  street  as  a  highway  for  public  use." 

An  electric  lighting  company  had  illegally  broken 
up  the  surface  of  a  street  within  the  diirtrict  of  a 
veatry  in  the  metropolis,  and  placed  their  pip^M  aud 
w'lr^H  at  a  dapCh  of  aboot  two  feet  below  the 
surface. 

Hdd,  that  the  vaetry  ware  not  by  virtae  of 


•eotion  96  the  owners  of  tho  soil  of  the  street  at 
that  depth,  and  that,  although  the  company  had 
acted  illagalty  in  breaikiiig  op  the  itreet,  liie  veatij 
oonld  not  maantaiB  an  aooon  ior  a  aaaiidatory 

injunction  to  compel  the  company  to  remove  thoir 
pipfs  ami  wires,  there  being  uo  coutiiming  trespasH 
upon  or  interference  with  any  riglit  of  the  vostry. 

Decifion  of  Jeune,  P.,  rttvcniwi.— .Sr.  Mauy, 
Batteuska  (Vkstry  ok)  w.  County  of  Loxdoit 
AXn  BrU8U  PBOTIHOIAXi  BUOXKIO  LlOUIIKU  Co., 

(  J.;  [18991  1  Oh.  474;  6B  It.  J.  Oh.  238  ;  80 

L,  T.  31. 

17.  Hanagemmt — Htrteta — Widming—Compuliorjf 
punhatt — Ooiforution^Bitwer  of  wtrpftration  to  take 
part  of  hou«e—lujnnctim — Oumtr — Right  of  omwt 
to  retain  jxtrt  not  rnjnirtfl — Michaei  Angelo  Taylmt^t 
Act  (57  Geo.  3,  c.  jnx.).  s».  80,  S'i.^WhHre  thfl 
Corporation  of  the  City  of  Tendon  Lund  fide  ad- 
juilged  that  part  of  a  houatj  obstructt^d  aud  pre- 
vented the  widening  of  a  street,  aud  served  a  notice 
on  the  owner  to  purchase  and  compulsorily  acquire, 
imder  aeo«ioD8  80  aod  82  of  JhQohael  Angelo  Ta^or'a 
Act.  the  whole  of  the  home, 

Hpld,  that,  fts  thp  corporation  failed  to  ahow  that 
the  ],nrt  uf  the  Ikmih*-  remaining  after  they  had 
tikeii  aa  much  i-!  absolutely  refpiired  for  tiie 
wideuing  of  the  street  would  b«  useless  to  the 
owner,  the  owner  wu  entitled  to  retHiTi  that  part ; 
and  injunction  granted  restraining  th>j  corporatioa 
from  acting  on  the  notice  to  take  the  whole. 

(htrdim  V.  TAs  Kesfry  V  ^  ^9  'dbbotta.  Ken- 
singtrm,  38  SotTOITOWC  JOVUTAt,  580.  [1S94]  3 
Q.  B.  742,  conRidered  and  explained  — Alius  '•. 
City  of  London  Coui-ouation,  Ck.0.  Kekewirh,  J., 
514;  [1899]  8  Ch.  189;  80L.T.088. 

18.  Managrmrut  —  Street  —  Wil'  uinj  —  Land — 
Iloiues — Stvrraitce — liajki  of  pre-cinittion — Michctel 
Afiyrlit  T'iylor'»  Act,  1817  (67  fJeo,  3,  c.  xxix.),  m. 
80,  96.— A  local  authority,  oo  the  27th  of  Jeaoanr, 
1899,  reqnicinir  aboot  lift,  from  two  houMMi  for  the 
purpose  of  wideniiig  a  atree(»  agreed  to  adl  ■mh 
portions  of  the  hoaaaa  aa  ware  not  nqdnd  to  tba 
owuer  of  wacebooaei  on  tibe  oppo^  aide  of  the 
street. 

On  th"  l  ')th  of  l-'ebruary,  ISOO,  the  local  authority, 
by  resolution,  made  an  adjudication,  and,  ou  the 
16th  of  Februiuy,  gave  the  ownar  of  tike  two  houiaa 
notice  to  tieat, 

Tlie  owner  brooght  tU*  action  agaiiiat  flie  looal 
authority. 

Held,  that  tho  defendants,  at  the  time  they  gave 
notice  to  treat,  having  a  purchaser  ready,  and  not 
having  giveu  tb<>  plsiintiff  Uie  option  of  pnrohaaiug 
the  portions  of  in;!  houses  not  reipiired  for  the 
widening  of  the  street,  the  adjudication  of  the  15th 
uf  February,  1899,  was  wrong,  and  uHru  eirr»,  and 
there  must  be  a  perpetoid  injanotion  to  xeatcein  the 
ilef(>nd«cits  from  proceeding  on  their  notios  to  treat 
d  i'.  1  the  IGth  of  Ffibruary,  189{».— Fk.vknlky  v. 
LiMKitou.sK  H0AIU>  OF  WuuKS,  Ch.D.  Kckewich,  J. ; 
68  U  J.  Gh.  344  ;  80  L.  T.  331. 

19.  MufHig^inriU — Ti'-jnn-:  f-i/  etatry — f.'iiju}'/  of 
urw  drain  ~  Coini>eits^Ui(in  —  ihtmrt'jt-M —  f  '../i,v  ;i£  of 
Lciidvu  CiiHiity  Coiinnl — MiirviHiln  n'l  /"^ iii>  nt  .id, 
1S55  (18  &  19  Vi-t.  c.  120),  M.  57,  59.  60,  69.— 
Where  a  metropolitan  vestry  acting  on  the  reporta 
of  ita  offioen  had  paaeed  reeolutiana  noorded  on  ita 
minutea.  and,  in  aooordanoe  with  eiteh  readaliona, 
but  without  obtaining  the  leave  of  the  county 
council,  entered  upon  the  plaintiff's  premisee  aud 
inserted  a  new  ayatam  of  drainage, 

Held,  that,  on  the  proper  coustruction  of  the 
Metiopolla  Managemaut  Aet,  1853,  the  veatij  had 
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oommitt^d  «  ireapaas,  aod  bad  done  an  iU^gal  act 
for  which  they  were  liable  in  dumagee ;  but.  the 
pUwritiff  not  btiTiiig  suffered  injur}',  and  httving 
oonMnted  to  the  work,  j  udgmuut  wuu  given  for  the 
vestry,  tlie  defeudauta,  with  coxts.  —  LoWO 
Fm-HAM  YksTKV,  L'ii.D.  Kth-rwich,  J.,  all. 

MIDDLESEX    BEQISTliY    ACT.  —  See  Baak- 
MINE:— 

1.  Letting  down  lurface — Right  to  tumtort — Pow*r 
to  woHL-^lu  the  year  1865  Lti^  W.,  the  pIsaotttf'H 
TjcedeOMSor  in  title,  sold  sod  OMveyed  to  J.  C.  & 
Boos  (limited),  at  the  prioe  of  £26.500.  all  the 
mines,  veins,  and  seaniB  of  coal,  iron,  and  other 
ores  under  certain  hereditaments  known  as  the  S. 
Estate,  containing  1,178  acres  or  thereaboats. 
together  with,  fall  power  to  make,  unk,  and  work 
alTsadb  l»t«,  iliefti,  drifts,  levels  .  .  .  enid  do 
all  such  other  acts  as  might  be  deemed  necessary 
or  convenient  for  working,  pearobing  for,  getting 
and  iLiii-iiig  the  same  and  to  do  all  other  works  and 
tliiugH  which  might  be  necetisary  or  convenient  for 
the  purpoiM  eioiresaid,  or  any  of  them,  doing  as 
little  damage  as  might  be  ooocistent  with  the  due 
and  proper  carrying  out  of  the  taid  worliB.  The 
def  1  ci  iitained  a  covenant  by  the  company  not  to 
sink  any  iihaft  or  drive  any  level  which  should  or  i 
might  weaken  or  <laiuage  any  building  on  the 
vendor's  lands,  and  to  make  satisfaction  to  be 
aiHHad  as  theroin-uientioned  for  the  spoil,  or 
daiUffBi  ox  injunr  done  to.  in,  and  upon  the  said 
Isndsoy  the  mabomery  for  getting  imd  raising  the 
said  coal,  or  by  the  sinking  or  working  of  any  pit 
or  shaft,  or  otherwise  by  virtne  of  or  under  the 
powers  aforesaid. 

The  deiendants  in  this  action  wore  lessees  of  J.  C. 
4k  Son  (lindted).  They  were  wOfUng  on  the  long- 
wall  aynem  some  of  the  deeper  seaus  of  coal  under 
the  8.  Bstatfi,  and  had  oanaed  aome  tnbaidenoe  of 
tli   surface  in  |il«e6t,  but  no  subctantial  damage 

was  proved. 

The  pliiintiff  brought  this  action  for  an  injunction 
to  restrain  the  defendants  from  working  the  oo^  so 
ai  t-o  L-ausA  snbsidenoe  of  the  surfaoe. 

The  defendants  claimed  a  right  to  cause  sub- 
sidence so  long  as  they  worked  in  a  proper  method. 
There  was  a  conflict  of  evidence  whether  it  wan 
pot'iiible  to  work  the  coal  at  all  without  causing 
aubsidence,  but  it  was  in  e  fleet  admitted  that  it  WSS 
DOtpoaBble  to  do  ao  ai  a  profit. 

Beld,  th-«t  the  grant  of  the  minerBla  did  not 
i  xprf'hsly  or  by  nec<-»sary  implication  (five  {>ower  to 
li  t  down  the  Rurfticp.  and  the  plaiutitl'  wm  entitled 
to  the  iiijunctioTi. — AVestmobelaxu  (Eael)  r.  Nkw 
KuA&LiiTON  CULLIKUY  Oo.,  Oh,D.  }forth,  </. ;  79 

T.  71A. 

2.  lirsifvation  from  grant — Red  nick  and  rixil, 
netlhtr  of  immcdiaie  commercial  value — Injnm  tiim. — 
The  defendants  were  the  lessefx  of  ccrtnin  lands 
under  a  lease  dated  the  30th  of  Septeoiber,  1860, 
irranted  by  the  predeoeasor  in  title  of  the  plaintiff, 
the  lease  containing  tbo  n^M  rcidioti.  "ex. it  luvr- 
thel«ss  and  always  reserved  out.  uf  t»is  tlt  uiiac  all 
niint*.^  and  aiinoruls  within  or  under  thv  sti  l  liuid." 

The  defendants,  in  boring  for  water,  had  b^red 
throng  a  atratam  of  nrd  rode  and  a  layer  of  coal 
from  nix  to  eight  inches  in  thickness,  and  the 
plaintiff  moved  for  an  iujunciion  to  rt^train  their 
so  'ioint;,  on  the  ground  th^t,  although  it  was 
admitted  that  the  red  rook  and  coal  could  not  be 
worked  loc  piiiAt  at  the  piMeut  time,  these  sab- 
Rtanooa  were  minea  and  ndmarala  within  the  reaarva- 
tioD, 


Heid,  that  the  jilaintiff  was  entitled  to  Hx^  in- 
junction on  the  priucipltj  laid  down  in  Uejii  t.  GUI. 
20  W.  B.  957,  L.  K.  7  Ch.  App.  609.  and  euUiaed 
in  Earl  of  Jersetf  v.  Omtdiant «/  the  PptrvfSmiOk 
Ponr  Law  ['n,o>..:]l  W.  R.  38.H.  22  Q.  B.  D.  wj. 
thiit  the  substances  in  question  were  such  a.)  had  ""4 
U3e  and  a  value  of  their  own  ind-petidrnt  of  and 
H(>parable  from  the  rest  of  the  soiL" — Jons^tasM  «. 
CKOMiToar  A;  Co.,  Ch,D.  Bjfme,  J*,  • 
Oh.  180. 

See  also  Indocare.  1 :  Taiiritalion  StaMM.  i; 

'MojiUsT  tuid  Sarvaiitt  l^j  81. 

MOBTGAOE  :— 

I.  RquitaUe  mortgngt  bij  depoeit  of  fKCf 
Subwiumt  conveijdncf  hy  inortgai!"r  w\th'  nf  %c/tict— 
Non-tnveatigaiion  uJ  tnortgagor's  ttU-c — rrioriiv.^ 
The  plaint^  was  an  equitable  mortgagee  of 
hooaea  bfdepoait  of  the  title  deeda,  aooompeirisd  bf 
a  writbn  ntMnoiaadam  of  dsiMait  and  onaertaUag 
by  the  mortgagor  upon  request  of  the  plaintzf  U 
i»xf!cute  a  le^l  mortgage.  The  defendiant  was  k 
Hill isrqui:iit  { ' ur-. : ]  1  i L . ' r  :,)r  value  fr^jLLi  ',he  mortgager 
of  tbr««  of  the  houses  without  actual  notaoe  of  tlt^ 
prior  charge,  and  at  the  time  of  her  purchaae  s^ 
aaqoired  the  legal  estate.  She  did  not  tmfkf^ 
solieitor,  and  personally  todk  no  part  in  tiMaittir 
of  thf!  jiurchaso.  but  left  it  to  b<- carri.?d  out  by  » 
friend,  who  was  f.irmerly  a  solicitor's  ch'rk,  as  h*? 
agent.  Xo  inquiry  of  any  kind  was  rua<ie  by  t^ 
defendant  or  her  agent  as  to  the  title  of  the  rtsa>i(0, 
and  no  abstract  of  title  was  called  for  or  suppBsd. 
The  agent  abrted  that  lie  made  aooae  inqnirjraa  (a 
the  doonmenta  of  title,  and  waa  told  hj  the  veaJar 
that  they  related  to  other  propr-rty  a.^  wfill  as  V 
the  three  housen,  tiiid  he  should  not  hand  them  ovtr 
but  would  eiittr  into  a  cuvenaut  to  j  r  i  11?  tbesi , 
but  the  judge  WAS  not  satisfied  that  the  agent i 
mamory  could  be  relied  upon  so  far  as  h» 
mpieaented  that  he  made  a  direct  iDqi]iE7  after  tht 
title  deeds,  and  that  the  vendor  replied  uat  hs  hMi 
them.  He  did  not  a^k  and  did  not  know  what  ll? 
documents  of  title  were,  and  never  asked  to  9^ 
them,  and  no  document  of  any  sort  was  proda<:^: 
before  completion  or  handed  over  wiien  tiiepnmhaa 
money  was  paid  and  the  conveyaiioe  aseevted. 

Held,  that  the  defendant  did  not  acquire  a  title  V' 
the  three  bouses  freed  from  the  plaintiff's  charge.— 
OuvEH  V.  HrxTOir,  Oh»D*  Mmtr,  J*t  9i  U  I. 
Cb.94i  79L.T.  729. 

fhiti)  io  <lis>:l(isc — I.ialiiity  for  'htiuii'iti  for  dec'tt— 
II.  was  frHuduleutly  induce<i  t<j  a^iv^acd  moDieyx 
mortgage  to  W.  on  the  (jecurity  of  certain  leaMa 
which  were  subaequeutly  proved  to  l>«  ftolitiws 
The  leaaaa  had  been  previously  mortgsgad  to  CU 
who  waa  paid  off  by  M.  wImb  the  latiar  adiaMid 
the  money  to  W.  At  thia  data  a  bad  beeoaw 
aware  that  the  lea!.es  were  fictitious,  and  tli»; 
•1  ai  been  defrttudeni  by  W,,  but  he  lui^de  uu  dis^l.**-  - 
ot  this  fact  to  M.,  and  executed  a  reaasignnjr; ;  - 
him  of  the  so-cuUi'd  leasehold  pr«»miMt  as  if  tLrj 
had  been  genuine. 

In  an  action  by  M.  against  W.  and  C,  dhiaaaK 
damages  against  tne  latter  foraasiatiog  in  the  feud 
by  which  il.  wits  induced  to  adv^nc^  tili  la.i.ry  cs: 
the  security  of  tlie  fictitious  leases,  the  peou^ 
security  of  W..  who  was  now  ondaiigaiBg  paul 
servitude,  being  valueless. 

Held,  that  under  the  circamatattoaa  C  wbsBiIm 
to  M.  for  the  loaa  and  damage  so  suffen^  by  bin, 
the  amount  to  be  ascertained  by  an  inqoiiy  ■ 
chamb.'ra.— M^vaVHAIl  v.  WBATXK,  BmirJ-X 
SO  L.  T.  412. 

3.  Forcdoiwrt  —  Partie*  —  Ikimtmn  -jMm- 


.  J  .i^  .o  l  y  Google 


DIGEST. 


Mortgage,  134 


"  Floatinij  Kcurity." — The  truateea  of  a  ooinpany, 
by  ita  authority,  gave  a  legal  mortgage  in  fee  of 
its  land  to  the  plaiutiffia.  Subsequently  the  compiiny 
issued  dfb^ntuies  to  secure  principal  sums  and 
interest  which  were  thereby  charged  on  all  its 
undertaking  and  present  and  future  property.  It 
wM  also  provided  that  the  debentures  were  "  all  to 
rituk  fxiri  jMtseu  in  point  of  charge  as  a  floating 
security  on  the  property"  thereby  charged.  The 
principal  moneys  thus  chargtd  were  only  to  become 
payable  in  certain  events,  none  of  which  had 
happened.  , 

The  plaintiffs  commenced  a  foreclosure  action  to 
which  they  made  not  only  the  trustees  and  the 
company,  but  also  all  the  debenture-holders  defend- 
ants.  At  the  trial  it  was  objected  on  behalf  of  the 
debenture-holders  that  they  were  unnecessarily 
joined  as  parties. 

Held,  that  the  debenture-holders  had  an  im- 
mediate equitable  charge ;  that  the  working  out  of 
a  foreclosure  decree  in  their  absence  was  not  a 
dealing  with  its  property  by  the  company  in  the 
ordinary  course  of  its  business  ;  and  that  they  were 
properly  made  parties  to  the  action. — Wallace  v. 

'zeut-JIarili/,  J. ;  [1899]  1  Ch. 
891 ;  68  L.  J.  Ch.  415  ;  80  L.  T.  623. 

4.  /.imitattons,  Staiiitet  of  (21  Jac.  1,  c.  16  and  3 
&4  Will.  4,  c.  27,  «.  42) — Statute-barrtd  arrearaof 
iiitrrett — Statute- fiarrril  drbt — Afort'jaije  of  reversion 
—Mortgagee  the  tenant  /or  li/f — Foreclosure  and  re- 
demjiti'on  acliirn — Account*  between  mortya;/or  and 
mortffayee. — A  tenant  for  life,  with  the  duty  of 
keeping  the  property  in  repair,  became  mortgagee 
of  the  reversion.  After  ber  death  her  executors 
brought  an  action  for  foreclosure.  The  mortgagor 
counter  -  claimed  for  redemption  and  also  for 
damages  for  non-repair,  and  be  was  held  entitled 
to  them.  The  tenant  for  life  had  lent  him  a  sum  of 
money  greater  than  the  amount  of  such  damages, 
but  this  debt  was  atatute-barred.  There  were 
arrears  of  interest  owing  under  the  mortgage  deeds 
for  more  than  six  yean. 

Held,  that  the  executors  of  the  tenant  for  life 
could  not  treat  the  mortgagor  as  having  been 
repaid  his  damages  out  of  the  ntatutc-barred  debt. 

Held,  also,  that,  in  taking  the  accounts  between 
mortgagor  and  mortgagee's,  all  the  arrears  of 
interest  must  be  brought  in,  and  not  merely  those 
which  had  accrued  within  six  years. — Dingle  v. 
COPPEN,  CVi.A  Bunte,  J.,  279;  [1899]  1  Ch.  726; 
68  L.  J.  Ch,  ,337  ;  79  L.  T.  693. 

5.  LtHtn  on  faith  of  promier  to  trantfer  mortgage — 
Hi«rrjrrtsentations  to  lender— Part  payment  of  mort- 
gage with  money  Itnt — Equitable  mortgage  by  deed  to 
lender — Right  of  lender  to  charge  on  other  property 
comfrristd  in  first  mortgage — Merger, — C,  being 
entitled  to  two  properties — namely,  to  No.  1  as 
trustee  for  hia  wife,  and  to  No.  2  beneficially,  with 
her  consent  mortgaged  both  to  T.  for  £2,0(K). 
Afterwards  C.  asked  M.  to  lend  him  £1,200  to  pay 
off  an  existing  mortgage  on  No.  1,  and  promised  M. 
a  transfer  of  the  above  mortgage,  but  did  not  dis- 
close that  No.  1  belonged  to*  Mrs.  C.  or  inform  M. 
of  the  amount  of,  or  the  securities  for,  the  first 
mortgage.  M.  advanced  the  £1,200,  and  C. 
applied  £1,000  in  paying  to  T.  part  of  the  £2,000 
due  to  him.  Later  C.  executed  an  equitable  mort- 
gafie  on  No.  1  to  M.  to  secure  the  £1,200. 

Held,  that,  when  M.  advanced  the  £1,200  and 
the  £1,000  waa  applied  in  payment  to  T.,  the 
charge  on  both  the  above  prot)€rtiei  to  the  extent 
of  the  £1,000  paid  to  T.  wa«  kept  alive  in  equity  in 
favour  of  M.,  but  so  as  not  to  prejudice  the  righta 
of  T.  and  Mrs.  C. 


Paiten  ▼.  Bond,  37  W.  R.  373,  followed. 

Held,  also,  that  M.  did  not  lose  the  benefit  of 
such  charge  by  taking  the  equitable  mortgage 
executed  by  C.  on  No.  1,  the  charge  thereby  given 
not  operating  as  a  release  or  extinguishment  of  the 
prior  charge,  and  there  being  no  reason  for  pre*' 
suiuing  merger  of  the  securities. 

There  is  no  merger  at  law,  even  of  a  lower  in  a 
higher  security,  if  the  remedy  given  by  the  latter  is 
not  co-extensive  with  that  given  by  the  former. — 
CllETWYND  t'.  Allen,  Ch.D.  Homer,  J.,  200  ; 
[1899]  1  Ch.  3.>3;  68  L.  J.  Ch.  160;  80  L.  T.  110. 

6.  Personal  property — Statutes  <f  Limitations — 
Equitable  mortgagee  of  shares  in  a  limited  company — 
Foreclosure— Statute-barred  deht—2\  Jac,  1,  c.  16,  «. 
3—3  &  4  Will.  4,  r.  27.  s.  34—37  &  38  Kid.  c.  57.— 
One  of  two  brothers  (who  had  carried  on  business 
in  partnership,  and  were  entitled  to  shares  in  a 
lituiled  company,  the  certificates  of  which  were 
deposited  with  a  bank  to  secure  any  overdraft  on  a 
current  account)  died  in  1891,  and  the  account  waa 
then  closed,  leaving  a  balance  due  to  the  bank.  In 
1898,  no  interest  having  in  the  meantime  been  paid 
and  no  acknowledgment  of  the  debt  given,  the 
bank  sued  the  surviving  brother  and  the  executor 
of  the  deceased  brother  to  enforce  their  security ; 
and,  while  the  former  defendant  did  not  resist  the 
claim,  the  latter  objected  that  the  debt  was  barred 
by  analogy  by  the  Statutes  of  Limitations. 

Held,  that  the  bank  were  entitled  to  the  relief 
claimed,  because  there  was  no  provision  in  any 
Statute  of  Limitations  afTecting  the  right  of  a 
mortgagee  of  personal  projjerty  to  enforce  his 
security,  and  the  mere  fact  that  the  personal  claim 
could  not  be  enforced  did  not  deprive  a  mortgagee 
of  his  right  to  proceed  against  the  property. — 
London  and  Midl^vnd  Bank  r.  Mitchell,  Ch,D, 
Stirling,  J.,  602  ;  [1899]  2  Ch.  161. 

7.  Personalty — Covenant  to  make  further  wlvances 
— Farther  mlwmces  maiU  by  first  mortgagee  after 
notice  of  ud  ond  mortgage — Priorities. — In  1895  W.  W. 
mortgage*!  his  interest  in  personal  estate  under 
a  will  to  the  plaintiff,  but  the  plaintiff  gave  no 
notice  of  the  mortgage  to  the  trustees  of  the  will 
until  1897.  In  1896  W.  W.  mortgaged  his  interest 
to  X.  and  Y.  to  secure  a  sum  then  advanced,  and 
also  further  advances  which  X.  and  Y.  covenanted 
to  make.  X.  and  Y.  duly  gave  notice  to  the 
trustees  of  the  will  of  this  mortgage,  but  had  no 
notice  of  the  plaintiff's  mortgage  until  the  Idth  of 
February,  1897.  They  made  further  advances 
pursuant  to  the  covenant  both  before  and  after  the 
loth  of  February,  1897. 

Held  (reversing  Kekewich,  J.,  46  W.  R.  362), 
that  the  principle  of  Ilnpkiuson  v.  Hdt,  9  W.  K.  900, 
9  H.  L.  Cas.  514,  applied,  notwithstanding  that 
the  further  advances  were  made  pursuant  to  a 
covenant,  and  that  X.  and  Y.  were  eqtitled  to 
priority  over  the  plaintiff  only  in  respect  of  such 
of  the  further  advances  as  were  made  prior  to  the 
date  when  they  received  notice  of  the  plaintiff's 
raortgaee.— West  V.  Williams,  (\A.,^m;  [1899] 
1  Ch.  132  ;  68  L.  J.  Ch.  127  ;  79  L.  T.  575. 

8.  Power  of  scUe — Duty  of  mortgagee  exercising — 
Purchase  of  mortgaged  property  by  solicitor  of 
mortgtigte — Private  contract — Validity  of  sale. — The 
oxocutrix  of  a  mortgagee,  souio  mouths  aft^^-r  his 
death,  sold  the  property,  which  was  reversionary, 
under  the  power  of  sale  in  the  mortgage,  to  E.,  who 
had  acted  as  solicitor  for  the  mortgagee  in  regard  to 
the  mortgage  and  in  regard  to  certain  negotiations 
for  selling  the  property  and  in  proving  the 
mortgagee's  will.   Notioo  of  the  sale  WM  idren  to 
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N.,  the  owner  of  the  equity  of  redpmption.  N. 
thereupon  aHserted  that  he  was  entitled  t  .  the 
property,  but  took  no  step  nntil,  moro  than  uiue 
yean  afterwards,  the  reversion  fell  into  poseeMion. 
He  than  bnraght  an  1011011  agaiutt  thA  «x«(mton  of 
B.  to  ndcem  tiie  mortgage  and  to  hftw  the 
property  asaignwl  to  him  oti  pftytnent  of  irfiat  was 
due  for  princij>Hl,  intorost,  and  costs. 

Held,  that,  th*>  sale  being  i«wi(i  fidf  and  a suflicieut 
price  having  been  paid,  there  wat  no  gioaod  for 
Mjing  the  transaction  whh  null  and  'VOld,  aod, 
Mimming  that  it  waa  voidable,  there  was  no  groand 
of  whim  the  plaintiff  could  avail  himself  for 
avoiding  it. 

The  rules  for  a  mortgagee  ez^cifing  bis  power  of 
sale  laid  down  in  Farrar  v.  Farrars  (LimiUd),  37 
W.  K.  im,  40  Ch.  P.  396,  and  ia  Ketuudu  r, 
De  Traff^d,  45  W.  B.  OTl,  [18«1  A.  C.  180. 
oonaidered  and  applied.— Nutt  v.  EASTn>-, 
Cuum-Hardu,  J.,  430;  [1899]  1  Cb.  bid  ;  68  L  J. 
011.967:  6OX1.T.  353. 

9.  Public-house — QoodxcUl  ~  I.fx  h  -  /{hi'/'s  Art, 
18.34  (17  &  18  Vid.  c.  113).— On  a  mortgage  of  a 
public-house  the  goodwill  is  not  included  unless 
exprenly  me&tioDad. — Bxnitktt,  Rk,  Gi^k£  v. 
WutTK,  Ch  D,  jrar<&»  Ji,  406 ;  [1899]  1  Cfc.  818 ;  68 
L.  J.  Ch.  10!. 

10.  Real  titatv  — KifuiUihlf  snlfitMrtj/fttfe  hy  <ff'pt>sif 
—Pricrity — Nutiw — Eiinitable  aub-tnortjfogeei  of  unrl.  I 

— Aa  aqnitahlo  aab-moctiaga  by  dcpodt  of  the 
original  mortgagee  deeds  of  nal  eatate  oonfera  on 

the  equitable  8ul>-niortgaj;eea  an  interest  in  the  land 
mortgaged,  and,  consequently,  the  douttine  of  ob- 
taining priority  by  the  gi^|ing  ol  pcior  notZoo,  does 
not  apply  in  such  case. 

In  re  Riehard$,  Ilnmber  v.  Richards,  39  W.  B.  186, 
40  Ch.  D.  589,  considered  and  followed. — HOPKIKS 
v.  Hemsworth,  Ch.D.  Kekeroirh,  J.,  2G;  [18981  2 
Ch.  .HT. 

11.  Mealtif  and  jta-somtltjf-^Imlivisible  tecnribf— 
Sight  to  redmn  realty  barr^~No  right  to  redeem 
prr.HDiafd/ — lital  Propn  tt/  Lhaitntiini  Acta,  1833  (3 
&  4  ]V,!i  4.  r.  -JT),  .V.  4u;  and  lisT-i  (ill  &  38  Vict,  c, 
oT),  (I.  s. — Where  by  a  mortgage  deed  realty  and  a 
policy  of  insurance  were  conveyed  and  assigned 
rtWpoctively  to  the  nunigagee  as  one  indivinble 
aMOlity  ias  the  morl^^age  &fat  and  subject  to  one 
and  fha  same  pronao  for  redemption,  then,  when 
the  mortgagora  iwht  to  redeem  the  realty  has 
buen  barred  by  the  Statute  of  Limitations,  his  right 
to  redeem  the  policy  is  also  gone,  because  the 
security  being  one  and  indivjaiblek  he  oannot  ndeem 
part  without  redeeming  the  wbols;. 

The  Statutee  of  LimifHtioog  which  refer  to  legal 
interests  in  realty,  although  applicable  by  analogy 
to  equitable  interests  in  realty,  C  4i  nnt  be  applied 
by  aualo|^  to  property  of  an  entirely  different 
nature— viz.,  to  penioualty. — CUABTRR  r.  WATaox. 
CLD.  JStkaokh,  J„  2dO;  [18991  1  Gh.  175;  68 
IbJ.Oh.  1;  79  L.  T.  440. 

IS.  Bieeiver — Appointment  bif  mortga^  of  reeeivtr 
— £ximt  ayenci/ — Vonwyancing  Act,  1881,  a.  24 — 
Managenunt  of  business — Payment  of  mnrifjnrfnr' a 
debts — Statute  of  Limitations.  -  A  receiver  a]  ; -intod 
under  the  terms  of  a  power  in  a  mortgage  deed 
which  extends  the  powers  oanfand  hjtiie  OoDTCfy- 
andng  Aot»  1881,  a.  24,  to  manage  wd  oany  on  a 
borinesa,  is  anfborimd  to  pay  boaineaB  debts  of  the 
mortgagor.  This  authority  not  affected  by  the 
death  of  the  mortgsf^or,  (uiu  pay  inont  by  the  receiver 
of  an  instabnciit  :f   v  buninesJi  debt  contracte<l  by 

the  mortgagor  operates  as  an  acknowledgment  of 
tiM  wbola  debt  by  fbe  ezsootrix  «|  tii*  tnoKti^^por, 


and  }irevents  tmie  running  under  the  Statute  d 
Limitations. 

Deuiiiiou  of  B^me,  J.,  ante,  p.  174,  afhrraed. 

Whether  a  receiver  having  no  powers  exoept  tho»« 
conferred  on  him  by  section  24  of  the  Conveyaaciag 
Act,  1881,  oontd  pay  off  an  nnsecored  debt,  qmam. 
-W.wx,  Kb,  Ln.i.EY  -  .  Foad,  C^.,  579;  [llflO]! 
Ch.  107  ;  (ISt  L.  J.  Ch.  •)17  ;  SO  L.  T.  827. 

13.  Jieiitmfiiiou — VollfUtrai  adoaiii*i^< — Cvitttfuit 
for  payment  of  rents  to  mortgagee  after  time  for  pay- 
mrttt  of  last  tHstalment  of  prindpai — NoUce  to  pay  of 
— Tender  after  futiee — Withdrawtd  of  mtke. — ^Tb«« 

is  no  rule  that  a  mortgagee  may  not  stipulate  for 
a  collatoral  advantage,  »o  that  such  advantage  be 
fair  and  reasonable,  tir.d  so  that  it  do  not  prerent 
redemption  on  payment  of  principal,  interest,  aod 
ooets. 

A  provision  in  a  mortgage  which  has  the  effect  of 
preventing  redemption  on  payment  of  priodpal, 
interest,  and  costs,  in  accordance  with  the  b&rciia 
for  payment  thereof,  is  invalid,  and  cannot  c^Ue 
the  im >i  t^ai^ne  to  maintain  anj  aotion,  whcithrr  io 
equity  or  at  law. 

A  covenant  in  •  norlMge  of  leaaeitoldi  for  years, 
that  the  mortgafor  voidd*  dmpag  flw  reaidneol  the 
leasehold  term,  notwithstanding  tihat  all  Principal 
moneys  and  interest  might  have  been  paid,  pay  to 
the  mortgagee  one-third  of  the  net  profit  rent,  with 
provisions  for  continuing  the  relative  poaxlions  of 
mortgager  and  mortgagee,  and  for  nrwitin^r^g 
mortgage  for  the  nurpose  of  seoncing  the  mwr  tmd, 

Held,  to  be  void  as  opecattag  to  fi«v<nt  ndea^ 
tion. 

A  mortgagee  who  had  given  themorlgagor  notion 
to  pay  off  the  prindpai  moneys  and  interest  owing 
On  the  mortgage, 

Held*  not  entitled  to  withdraw  the  notioe  vithoat 
the  oonnat  ol  the  moctgagor.— flunm  «.  Vnn, 
C%.2>.  fynts,  S97;  [l9W]  1  Gh.  747  ;  80L.  T. 
164. 

14.  Redemption — CollcUeral advantage  to  mort^agrt — 
Restrictive  covetuiiit — lii/ini''tioi». — A  mortgagi:)r 
always  redeem  uu  payment  of  prinupal,  interest, 
and  costs,  and  any  bargain  which  is  unooDscionabi« 
will  not  be  enforced;  but  a  collateral  screetDsnt 
giving  the  mortgagee  some  collateral  mSnatafjtt 
provided  it  is  not  unconscionable  and  does  aot^wf 
the  equity  of  redemption,  is  not  invalid- 

Jeuninys  v,  irurri,  2  Vem.  J  \  1  :u  re  Kdtemif 
Estate,  11  Ir.  Ch.  Rep.  3U7,  discussed  and  itTplaifll 

The  defendant,  being  the  owner  of  •  pdhlio4KNMa 
mortgaged  it  to  the  plaintilF,  with  a  piwriao  ttat 
the  loan  sbovld  eontiniie  for  five  y«ai«.  and  oofcn- 
ant^'d  during  the  continuance  of  the  security  n<jf  to 
sell  on  the  premises  malt  bquors  other  than  tho-# 
supi'lied  by  the  plaiutitf. 

Held,  that  such  a  covenant  waa  valid,  and  ought 
to  be  enforced  by  injunction. — Bioos  \i  'OtHtKVttt 
C.A.,  84 ;  [1898]  2  Ch.  307  ;  79  L.  T.  ;;01. 

15.  Redemption  —  CkmaoUdaiion  Biiht  «^  $A 
mortgagee  to  eoimltdate  prior  wortme  wesM  is 

him  i'linthj  ifith  tiiiother. — The  right  to  consoU- 
date  two  mortgages  arises  when  the  title  of  tb« 
mortgagi  •  -  in  respect  to  each  mortgage  c.-ui 
shown  to  be  vested  in  one  and  the  name  hand, 
and  Una  laot  must  be  established  to  bring  iaae 
operation  the  dootrina  ol  oou8<^>!idataaa ;  tm^ 
sequent  ly,  in  flia  eaae  of  a  mort^gage  of  freshoM 
hereditaments  in  wbidh  A  ui  1  m  other  were  mort- 
gsgeea  advandng  money  on  a  joiat  account,  ard* 
wecoiid  inortgaKH  of  the  same  here«litamentJ»  ao4 

certain  leaseh<^d  premises  in  which  A.  was  suit 
morl^gagee^  aliihoDgh  tbso  ia  a  pcawWHty  «i  lha 
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mortgagee  beooming  veettid  in  one  and  the  satuo 
hand,  namely,  in  A.  apon  his  iiurviving  hii  co- 
noitm^  mm!  notwitbetaDding  tb«  fact  that  A. 
ooola  nva  »  good  zwMipt  lor  toe  moneya  Moitred 
on  both  moitgagw,  tb*  dootnne  of  consolidation 
<1oe8  not  ajjply. — HnXTv.  Hali^  CA.i).  SUrlivg,  J. ; 
79  L.  T.  244. 

16.  Traniifer — Notice  to  mort^ujor — Omittian  U> 
giM~-N'tgtiymee-~Cbttu»tve  aah  by  vwrt^gagar  and 
moHija>i*t— Satisfaction  of  mortgagi:. — The  dootrine 
of  Williams  V.  Sorrrtt,  4  Ves.  389,  and  Norrith  V. 
Marshall,  6  Mad.  t~>'<,  ix  not  ^ipplicnblf  as  against 
a  trausfercfl  of  a  luurtgagu  where  there  has  been 
collusiou  bet  wi'im  mortgagor  mkI  MOrtgligBO  to  pay 
the  d«bt  to  the  mortgagee. 

W.  bsvisg  purchased  and  mort|nged  to  D.,  his 
▼Midor,  ovtaia  land*  built  houMt  uiawm  aad  nld 
th«  boomt  to  the  futetfff.  Prior  to  wle  T). 
tTiiTisffiTTPd  thf  inort^fiig*!  to  the  ilefcTidntil.  Tlif 
conveyance  to  the  plttiiitifi',  to  which  both  W.  and 
T).  were  parties,  i>  (  1  (iK^.r  n/,  ,  j  il  i-  D.,  b*>ing 
seised  for  au  uuHiiciiuibt;red  estate  m  f«e  simple  in 
possession,  agreed  to  sell  to  W.  for  jSlOO,  but  that 
BO  conveyance  bad  been  exeout<>d.  which  recitd.  waa 
false  to  the  knowledge  of  W.  The  purchase-mooey 
ma  paid  to  D.,  who  latained  a  sum  for  prindiml, 
falteMwt.  and  OOttt,  but  it  was  not  shown  to  the 
latufaction  of  tb^'o  urt  h  iv  tli»  uu  was  arrived 
at.  The  pluiiitiff  hud  mt  iMluitl  noti«5f>  of  the 
deft'iuliitit'H  .security,  >\ud  W.  Imd  not  hK<l  n<<tic<  of 
the  trauafer  of  the  uiortga<.'><  given  hiru  by  the 
defendant,  and  denied  knowh  dge  of  tho  transfer. 
D..  wbo  bad  beea  amploytid  hj  tba  defendant  to 
ooDaot  th«  intarert  on  tiSe  ddnndaBt'a  mortgage, 
after  paying  inti-rest  on  the  mortgage  fur  some 
years  to  tho  defendant,  absconded,  and  nothing 
Loiil'l  Ik'  recov<Tfil  from  hitu. 

llekl,  that,  although  {taymout-ofT  of  the  murt- 
gagH  debt  to  the  mortgagee  by  a  mortgagor  after, 
bat  without  notice  oi,  a  transfer  must,  in  the 
abaence  of  collusion,  be  allowed  to  the  mortgagor 
aa  agaiaat  the  tcaoafaEei^  aa  aaltlad  br  tha  i&ove- 
naned  eaaev,  tide  doctrine  ought  not  to  be  extended 

to  a  ri^f  ivhrri'  the  money  which  was  s  li  l  to  have 
bi'f  n  jrtii-i  la  satisfjiction  uf  tbt'  mortgrigi  was  jiart 
of  the  purchase-money  procured  by  a  false  recital 
in  the  cmiveyiinoe  to  the  purchaser  to  the  effect 
tbat  there  WHS  net  nd  never  had  been  taf  mart* 
gage;  tbat  tha  aaaa  moat  be  treated  aa  om  of 
oolluakm  between  W.  and  D.  to  obtain  the 
pnrobaee-money  by  means  of  false  recitals ;  and 
therefore  that  the  retention  of  part  of  the  purchase- 
money  by  D.  was  not  t (juiviilcnt  to  paymonf-off  of 
any  part  of  the  mortgage.— Dixon  o.  Wikuu, 

17.  I'jxlni  iii/Intiw — Prf  -iUjnjttion  of — Varthi  ki"! 
chihi — .1  fcj'  iicr  !■/  iuih  j:i  nil)  id  (id vice — Advaucc  ttcurtd 
to  falht  r  in  rinlKirru.i.v  d  <  iri  umHances. — In  1878  a 
widower,  wbo  was  living  with  hia  four  daughters, 
two  of  wbam  bad  reoentlj  attained  twenty-one 
yaaia  of  ago  and  two  ware  n^tnea.  was  in  embar- 
raased  oirouiMtaaeee.  He  bad  mortgaged  the  life 

interest  to  which  he  waa  entitl<Ml  under  a  certiiiu 
will,  and,  hiH  atTtiirs  havin|;  bt>coniH  jnori^  involved, 
bdukrujttcy  jiroceedinpa  were  thre.-itened.  The 
eldest  of  tb«s  daughters,  thiii  about  twenty-two 
yeara  old,  became  acquainted  with  the  circutii 
atanosa,  and  in  order  to  aave  bar  Aitber  fww  being 
adjudicated  a  bankrupt  aba  waa  induced  to  mort- 
gage her  reversionary  interest  under  tho  same  will 
for  the  purpose  of  raiding  some  money  to  pay  his 
ii  ;  1-  She  had  no  indej)eiidfnt  le^nl  advice  in  the 
traunaction.  The  mortgage  was  prepared  by  her 
fatliar'iaollflitoia,  ona  of  ttafiBn  being  alao  one  ol 


the  mortgagees.  Tho  mortgage  was  prepared  upon 
the  father's  instructions  alone  before  the  Bolidtors 
had  any  interview  witb  tba  daughter.  The  samn 
aolioitor*  alao  acted  for  tha  mortga^een.  In  1881 
the  daughter  became  of  unaound  mind,  and  had 
ever  since  remained  in  that  condition. 

ITpon  the  direction  of  the  SriHt-  r  in  Lunacy  an 
actiou  was  bruugbt  ou  behalf  of  the  duughter 
against  A.,  tho  survivor  of  the  mort^jHK  ••*'^.  i*"'^ 
ber  father  to  set  aside  the  mortgage  of  her  re- 
versionary interest  on  the  ground  of  undue  in- 
fluenoa.  Tha  father  died  after  the  oommenoement 
of  the  action. 

Held  {■!:■:-:,  „{!,  .  ^  Williams,  L.J.),  that  the  traoa- 
sction  was  net  in  motion  by  the  father  and  was 
carrii  d  (jut  by  hi.s  iiiflueuce  over  his  dauj^hter  ;  tbat 
A.,  the  mortgagee,  ha<i  notice  of  the  true  position 
of  affairs  at  the  time  of  tho  inortt,'age  ;  that  A. 
could  not  therefore  be  regarded  as  a  lender  for 
value  vdthoirt  notioe;  and  that  consequently  the 
deedmnatbaaal  arida  on  tha  pnnawla  establiehed 
by  eaeea  sneb  aa  Archer  SuAon^  7  Baav.  Ml,  at 
p.  5r;n,  and  ITri'iht  v.  Vmieffloidt,  2  K.  ft  J,  1, 
8  De  U.  M.     G.  KJ.'j. 

lUiihhriiiii'  V.  i:r>''''ii',  IsCh.D.  Iss,  diBtinsruinbed 
on  the  ground  that  there  the  leudem  had  inde- 

Smdeut  solicitors  and  had  no  notice  of  the  faotSi 
X  Vhtb  «.  AsdiiaoM,  Cil. :  8U  L.  T.  207. 
Bee  also  Bill  a{8ala.  1;  UandBevenue,  31.  32; 
T-andlord  and  Tenant,  20 ;  Limitation  8tatotes>  i  ; 
Pructiou,  19;  Settlement,  <} ;  Trustee,  U. 

NATAL.  LAW  of  :— 

1.  Dolus  mal us — /V/nriYy  imrt^iis'' f'd  Imii  '/')- 
— Itfijisttnd  tmm/tr  s,l  ^/se/r.  In  a  8uit  iiguitisl  (be 
executor  dative  ot  a  deceased  registered  owner  of 
lands  in  Natal  and  his  traij«fei<'e  to  stsi  a»ide  the 
transfer,  it  appeared  that  the  plaintiff  had  taken  a 
transfer  from  the  owner  in  hu  lifetime,  paid  the 
punitase-nionogr.  and  raosived  the  title-deeds,  but 
bu>1  omitted  to  complete  registration,  though  ha 
ba<l  [dac'pd  a  resident  agent  in  posseenon  and 
management.  It  also  appearetl  that  the  defei^- 
ants  IumI  obtained  onlers  from  the  court  for  delivery 
of  certified  copies  of  sncli  title-deeds  as  having  been 
lost,  and  for  sale  by  the  executor  dative  by  private 
contract,  concealing  the  fact  tbat  the  occupier  of 
tha  lands  held  under  an  alleged  lawful  possession 
wMeib  might  possibly  be  aooomponiad  by  posses- 
sion of  the  title-deed.«i,  and  thflnoliar  cffsoted  and 

registered  their  transfer. 

l£old,tbat  tliis  ooni^tituted  <7'i?iM  infilui  within  the 
meaning  of  Kotuan-Dntch  law  ;  that  the  said 
transfer  must  beset  aside;  and  that  the  pbiintiff 
had  a  l*>cus  sUmdi  to  maintain  tbe  suit. — Coowly  «. 
BsBOTiiEiL,  P. Q, ;  [18991  A.  C.  874 ;  68  L.  J.  P.  a 
91 :  so  L.  T.  428. 

2.  i'racUc«:—A iij)t»i — iiight  of — Lictnting  njictr — 
Jurisdiction  of  /Siiprtme  Court — Law  18  of  1897,  M. 
5  and  0—C'viii(rMcM«n.— Under  Natal  Law  18  of 
1897,  sa.  5  and  6,  aa  appeal  lies  to  the  town  coonoQ 
alone  from  a  decision  of  ita  linensing  offioer* 

No  appeal  lies  from  the  decision  of  the  town 
council.  A  .summons  for  a  writ  of  review  thereof 
by  the  iSupremt  Court  issued  under  T.aw  .il)  of  1896, 
8.  8,  cannot  in  appeal  be  treated  as  for  a  writ  of 
certiorari  contrary  to  the  plain  ijiteniion  of  the 
partiea  and  ai  tim  aourt  below. — Vauda  v.  New- 
QAsn.!  CoHPomATiov,  P.O. :  lim}  A.  C.  246 ;  68 
L.  J.  p.  0.39;  79L.T.600. 

NEOLTOBNCR:— 

1.  lii/'iTii  nnaiii'j  diath — Alirn  of  British  stihjrct 
— (Jatue  of  action  outsiiie  jnr  iidiciion — Faial  AccuUnts 

Atl$»  IWtmut  1894  (9  ft  10  Fid.  e.  83;  27  ft  S8 
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FM.  c  95).— The  prorimoiu  of  the  Fatal  Aocidents 
Acta,  184()  and  18G4,  by  which  damages  can  b« 
recovered  for  deatli  cauiumI  by  uegligeuue,  do  not 
apply  for  the  benefit  of  aliena  abroad,  and  there- 
fore the  repreaentative  of  an  alien  whow  dmth  baa 
been  oaoaed  by  the  negligenoe  erf  s  BrMiali  nbject. 
otUdde  the  jurisdiction  of  the  court,  cannot  main- 
tain an  action  to  recover  damaKee  in  respect  of  the 
death. — Adam  v.  Bbitibh  and  Fhkeiok  Stram- 
SHIP  Co.,  Q.B.D.',  [1H98]  2  (I  U.  430  ;  79  L.  T.  31. 

2.  Principal  ami  n'/eid — Cfjntrin  tur — Dau'/imm 
work  on  highioay — Liability  of  priufipKil  for  ney/ i'/ence 
of  contrwioT. — The  defendants  were  engaged  in 
laying  down  wires  in  tubes  under  the  pavement  of 
»  stEoat*  After  the  wirea  were  laid  the  coniiectiooa 
between  the  tubes  were  made  by  a  plnmber  under 
a  contrac-t  with  the 'l'  f(  ;i(]iiiit.'-  .vli- rr]i',- hn  agrpod 
to  do  the  work  to  the  satisfuction  of  the  foremaa 
in  charge  at  a  fixed  sum  per  connection,  the  plumber 
to  BQ^ply  the  neoesMTj  men  and  materiau*  The 
ipMenng  material  osed  for  malriiig  Ifce  eomMOliioiit 
Wai  melted  in  an  iron  pot  on  the  foot  pavement, 
•nd  it  was  necessary,  for  the  pur;>o8cs  of  the  work, 
to  obtain  a  flare  tnun  w  bi  n/olm,  l-inup,  which  was 
done  by  applying  heat  to  the  lamp.  To  obtain  the 
flare  the  plumber's  man  plaoCM  Om  kmp  ]ato 
tlie  molten  solder  (this  being  %  umal,  praMr,  and 
MenMary  operation  witii  a  lamp  in  gooa  oiraier), 
when,  in  conaequenw  of  the  safety-valve  being  out 
of  order,  the  lamp  exploded,  and  molten  Holder  flew 
up  and  injured  the  plaintilT,  who  was  pausing  by. 
Tba  evidence  was  conflicting  as  to  whether  ote  of 
flM  defendants'  am  WM  aMUtiiig  lb*  plontbev't 
man  in  the  work. 

Li  an  action  in  the  ^oimty  ooort  to  recover 
dimagee  for  thf  Ti"gHgence  of  the  plumber's  man 
in  plungiBg  a  defective  lamp  into  the  metal,  the 
judge  found  that  the  dofondants  had  in  substance 
the  oontrol  of  and  supervised  the  work  which  the 
pliunber  did ;  that  the  jil  amber  was  in  the  position 
of  a  servant ;  and  that  the  defendants  were  liable. 

Held,  that  the  judgment  of  the  county  court 
judge  must  b"  ifTinn.  i,  because  there  was  evidence 
that  the  work  was  being  jointly  executed  by  the 
d<ifendants  and  the  plumber,  and  that,  therefore, 
the  defeodanta  were  liable  for  the  nfgligenoe  of  the 
plumber**  nmi ;  and,  further,  aHnming  that  the 

Slumber  was  an  independant  cootractor,  that  the 
efendants  were  «xecutiug  ou  a  highway  works 
likely  to  cause  danger  to  the  public  unless  precau- 
tions were  taken,  and  were,  therefore,  liable  for  the 
negligence  of  the  contractor's  workman  in  the 
•MoutioD  of  tlw  work%  nWh  negligenoe  not  baiog 
•  oaanal  or  odOatenl  aot  of  negligenoe. 

Decision  of  the  Divisional  Court  [aidt,  p.  203, 
[1899]  1  a.  B.  221)  reversed.  — HoLW  DAY  v. 
National  Tei^ephoitx  Ckk,  Q,A.t  6A6. 

3.  Principal  and  ayent — Contnuitir — !\tviufj  r<ni.<l — 
Liability  of  local  authority — Practice —I'ayment  ink> 
court  hi/  'Hit  ilffendant — Verdict  lUftiutt  both  for 
tmalier  sum — Ord.  22,  rr.  1,  6. — A  district  council 
emplojred  a  contractor  to  make  up  a  road,  which 
WM  bttng  nied  by  tlia  puUio,  ttndar  setrtion  160  of 
tlM  PnUio  Henlth  Act,  1875.  In  the  cotuM  of  the 
work  the  contractor  negligently  left  a  heap  of 
earth  unfeuced  and  unhgbt«<l  on  the  road,  over 
which  OTie  of  the  jmblic.  wIiiIk  jiassing  along  the 
road  at  night,  fell  and  was  injured.  In  an  action 
agjinit  tiM  diibict  oounoQ  and  the  contractor  to 

for  tho  penonal  injodai  w 


Held,  that  as  the  work  which  the  contra-  t-  r  was 
employod  to  do  would,  unlees  precautious  were 
tuflo,  oaiMB  danffor  to  tiM  paUio  pMriag  along 


the  road,  an  obligation  was  thrown  upon  At 

Jisfrirt  council  to  see  that  the  necessary  pr^ 
cautions  were  taken,  and  they  ware  theroton 
liable  for  the  negligence  of  their  contractor  in  not 
taking  proper  ptwmtiona,  •ooh  naf^igeoM  aot 
being  merely  n  omruI  or  imThtwal  act  «l  wgw 
ligenoe. 

The  dpfendants  delivered  separate  defences,  both 
d(7Lynii;  liability.  The  contractor,  with  a  dcniJ 
of  liability,  paid  £75  into  court.  The  diftrii:t 
council  did  not  pay  money  into  court,  but  pleaded 
that  tbeir  oo-dateidanti  wUln  d«niqg  Ualalilir, 
had  pdd  £lb  into  oonrt,  and  tnat  lom  «ia 
sufficient  to  satisfy  the  plaintiff"^  cUim.  Thajvy 
found  a  verdict  for  the  plaintifi  tor  £oO. 

Held,  that  as  the  district  council  had  notimd 
OKWey  into  court,  the  plaintiff  was  entitlea  to 
jndy— It  against  them ;  out,  as  the  £5Xi  had  bsia 
noofwad^  mm  tiMir  oo-dafendant*  Ilia  jadgaMot 
must  Iw  luBitcd  to  ouala. 

Judgment  of  Bnioe,  J.,  [1S98]  2  Q.  B.  212. 
afiirmed.— Pbxky  v.  Wuibledov  Urbax  Dinucr 
CoUNCii..  G.A.,  5Gd  ;  [1899]  8  a  B.  73;  68  L.  J. 
Q.  B.  704  ;  80  L.  T.  615. 

4.  Ship  —  Cliartercr  —  Liahility  of,  for  'k/fditt 
ciiHilition  of  ship — Br  ear  h  of  duty. — The  defttdsat 
chartered  for  a  single  voyasa  s  vaiael  which  was  st 
the  time  at  sea  and  in  ballall*  Tha  charter-party 

declared  that  she  was  in  every  way  fit  for  the 

eervice,  and  provided  that  she  should  be  so  rnvm- 
t*iintJiI  by  t'lie  (nvi'.irrs.  On  'he  afternoon  of  tLe 
6th  of  April  the  ve&^el  was  put  at  the  defeud«at't 
diipoial  in  dock,  and  twe  hours  afterwards  the  loado 
inig  hiigan,  tha  defendant  hairing  ocmtracted  nidi 
amvadoi*  for  the  purxxtse  wbo  had  engaged  Ikl 

Slaintiff  sinnngst  othrrn  to  carry  out  the  work, 
'iftoen  niiuutos  later  till!  jil.iiatiff,  in  the  ctriurs^of 
his  work,  had  tn  ileai  L-iid  :i  indder  leading  into  tbn 
hold.  It  came  adrift,  and  the  plaintiff  fell,  sustain- 
ing injuries  for  which  he  sued  the  defendant 

Held,  that  the  defendant  was  liable  to  the 
plaintiff,  since  it  was  his  dntj  onder  the  ctrcoa* 
stAT  Cf"'  to  make  some  inspection  nf  the  vess**!  h^lom 
allowing  the  stevedore  and  his  men  to  go  ou  biarl 
her,  and  since  the  slightest  inspection  would  Lat? 

revealed  the  dafeotive  state  of  tha  ladder. — Miasxt 
V.  Scott,  QJt.D.tmi  [IflW]  1  Q. B.  986;  SSL.  J. 

Q.  B.  736. 

See  also  Landlord  and  Tenant,  18 ;  Master  ani 
Servant,  %  96;  MoHgaga.  16;  Pksxmipal  ad 

Agent,  2. 

NBWl'OUKDLAND.  LA.W  of  :- 

Bunk — Priririly  of  ('ruwii  <UhU — OS  Wd.  ■:.  3 — 
IkbU  4m  io  board*  tdMotion—SdticaUmt  Aek  ^ 
1863  mid  1809.— Kawfrandbnd  Aot  58  Viot  e.  I. 

pn.!^e<>d  for  the  winding-up  and  liquidati  n  f  a 
bank.  ])rovided  that  priority  be  given  to  all  debtt 

chiiiiiis  'lue  to  the  Crovraorto  tiia QonnnmMC 

or  revenues  of  the  colony. 

Held,  that  balaucee  in  the  books  of  the  bank  to 
t  he  credit  ol  ibaTanona  boaidaol  adneatiOB  in  the 
colony  were  not  aneli  dabti  and  d^oH  afdcamad. 

It  apiK>ared  that  the  boards  were  not  oonstitut<'i 
by  the  K<lneition  Acts  of  1 S92  and  1  ^'SS  mere  agma 
of  the  Govemmeut,  but  had  a  discretionary  povtr, 
independent  of  the  Govemmeut,  in  ^m*— "*"'g  Mh 

»  OOVUM 


balances. — Fox  v.  NKWFotniSUUnv 

V.C.  ;  [1898]  A.  C.  667. 

MEW  SOUTH  WALES.  LAW  of:— 

1.  CHvtl  tervant—Oivil  S-rin«!  Act,  1884  (4S  Vid. 
.Vo.  24),  M.  10.  M    -!  ,.,^,_^Ve_(;,  -..  ^    .  ^i,.  t, 

— Altbongh  l«iew  South  Wales  "  Oivil  Servwe  A^ 
1884,**  dapifta  tlia  Orawaef  ili       to  dii^ii 
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dvil  MTvantfl  Bommarily  wiihoat  followiog  the 
prooedure  prescribed  tbereio,  yet  it  does  not  take 
avay  the  right  of  the  Crown  to  abolish  a  dvil 

office. 

Held,  that  the  holder  of  an  abolished  office, 
uuleM  entitled  to  a  superannuation  allowauce  under 
the  Act  of  1884,  is  not  by  the  true  construction  of 
sections  10  and  46  entitled  as -for  breach  of  contract 
to  any  other  compensation.  It  is  at  the  option  of 
the  Oovermnent  whether  he  should  be  offered  an 
equivalent  office. — YouNO  v.  Wallkb,  /'.C;  [1898] 
A.  C.  661. 

2.  Crown  Lands  Ads,  1884  (48  Vict.  No.  18),  $. 
102;  1895  (58  &  59  Vid.  No.  18),  m.  10,  11,  13— 
Ajtplimtioti  /or  additional  conditional  purrhute — 
Iltapondettt  barred  under  out  Art,  in  time  ttmler  the 
other, — Under  the  Crown  Lands  Act,  1834,  the  land 
in  luit  was  n- served  for  a  public  purpose  by 
notiiication  on  the  4th  of  July,  18{Hi. 

Oil  the  Dth  of  January,  1897,  the  notiiication  was 
revoked,  and  it  was  nodfied  in  the  (razette  of  that 
day  that  it  was  set  apart  for  homestead  selections 
under  sections  10  and  \'A  of  the  Crown  Lands  Act 
of  1895. 

Held,  that  the  respondent's  application  on  the 
11th  of  February,  1897,  to  take  the  land  as  an 
ttdditional  conditional  purchase,  though  within  the 
forty  days  of  gr&ce  prescribed  by  section  1 1  of  the 
later  Act,  was  nevertheless  barred  as  having  been 
made  before  the  expiry  of  the  sixty  days*  delay 
prescribed  by  section  102. of  the  Act  of  1884. 

ColUt  V.  Miuiattr  of  Land*,  [1899]  A.  C.  90, 
followed.' — Minister  fok  Lands  v.  Harrinotun, 
t'.C.  [1899]  A.  C.  408 ;  68  L,  J.  P.  C.  60 ;  80 
L.T.  604. 

3.  Croum  Land*  Ad» — lUferenct  by  Ixind  Appeal 
Court  to  Supreme  Court — Effect  of  decitvm. —  In  a 
Boit  by  the  respondent  against  the  appellant  to 
recover  certain  lands,  it  ajjpoared  that  in  an  appeal 
to  the  IjHud  Court  to  which  tho  respondent  and  the 
Minijiter  for  Lands  were  parties,  and  of  which  the 
spi)ellant  had  notice  as  a  party  interested,  a 
reference  was  made  to  the  Supreme  Court,  which 
decided  that  at  the  date  of  the  appellant's  appUoa- 
tion  for  them  the  lands  were  not  Crown  lands,  and 
therefore  not  open  for  selection. 

Held,  that  this  decision  was  conclusive,  and  could 
not  be  reopened.— GARNaEY  v.  Flood,  P.C;  [1898] 
A.  C.  687. 

4.  Crown  Lands  Ads — Resumed  area — Leasehold 
urea — Leasehold  area — Crown  Lands  Ad,  1895  (58  & 
50  VicU  No.  18),  S9.  6.  11.— Under  section  5  of  the 
Crown  Lands  Act,  1895,  leasehold  area  becomes 
resumed  area  after  notification  to  that  effect  in  the 
dazette.  A  grant  to  a  tenant  on  the  expiry  of  his 
lease  of  a  pren;rential  occupation  licence  in  regard  to 
his  holding  does  not  under  the  Crown  Lands  Acts 
change  its  character  to  that  of  a  resumed  area. 
Nor  does  a  Oazette  announcement  of  such  licence 
operate  as  a  notice  that  the  area  affected  has  been 
resumed. 

Held,  accordingly,  that  the  appellant  had  no 
title  to  apply  before  notification  under  section  5  for  a 
conditional  lease  of  land  held  under  a  licence  ;  and 
that  tection  11  of  the  same  Act  (which  only  saves 
existing  rights)  did  not  avail  him. — Colless  v. 
MijfirraR  FOR  Lands,  P.C  ;  [1899]  A.  C.  90;  68 
L.  J.  P.  C.  9 ;  79  L.  T.  606. 

5.  Income  tux — Taxable  income — Mort'iayen — Land 
Income   7'ax  Assessment  Ad,   1895  (59  Virt. 

•Vo.  15),  ss.  27,  28,  snh-section  1 — Conitrndion, — 
Under  the  New  South  Wales  Land  and  Income 
Tax  Assessment  Act,  1895,  ■.  27,  the  taxable 


amount  of  the  respondent's  income  was  limited  to 
the  amount  of  its  income  derived  from  mortgages  ; 
under  section  28,  sub- section  1,  certain  expenses 
incurred  by  the  taxpayer  "  in  the  production  of  his 
income"  were  to  be  deducted. 

Held,  that  by  the  true  construction  of  the  sub- 
section the  respondent  was  entitled  to  deduct  all 
expenses  incurred  in  the  production,  not  merely  of 
its  mortgage  income,  but  of  its  income  as  a  whole. 

— COMMISSIONKRS  OK  TAXATION   0.  TEECE.  P.C. 
[1899]  A,  C.  254  ;  79  L.  T.  601. 

6.  Pradice  —  Appeal  from  interim  injundion  — 
Trespass— New  South  IVales  Mining  on  Privatf. 
Lands  Ad,  1894  (57  Vid.  No.  32),  »s.  S,  lS—<iold 
lease  appliattion. — Appeals  from  interlocutory  in- 
junctions, of  an  essentially  temporary  kind,  will 
not  be  encouraged. 

Where  an  interim  injunction  had  been  granteil 
restraining  the  appellant  from  trespaHsing  or 
mining  upon  land  covered  by  tho  jirivate  gold 
lease  application  of  the  respondent,  who  under 
section  8  of  the  New  South  Wales  Mining  on 
Private  Tjands  Act,  1894,  had  obtained  a  miner's 
right  and  authority,  and  nnder  section  13  had 
made  application  not  yet  granted  at  date  of  suit 
for  a  twenty  years'  lease. 

Held,  that  the  respondent,  having  a  definite 
statutory  right  to  apply  for  a  lease,  had  a  Iikiu 
standi  to  apply  for  an  injnnction  which  should  be 
maintained  till  discharged  by  the  court.— Eondace 
V.  ZoBEU  P-C. ;  [1899]  A.  C.  258;  68  L.  J.  P.  C. 
47  ;  79  L.  T.  602. 

7.  iVotfite  duty  paid  under  jtrofeet — Applictition  for 
refund— Delay— Stamp  Duties  .\ds  of  1880  (44  Vid. 
No.  3)  and  1886  (50  Vid.  No.  10).— Where  executors 
paid  probate  duty  partly  under  miHtake  of  law  and 
partly  with  a  reservation  of  their  right  to  have  the 
excess  refunded  without  regard  to  delay,  and  it 
was  subeequeutly  decided  in  another  case  that  no 
duty  at  all  was  payable  as  claimed. 

Held,  that  an  application  u\&de  nine  years  lat.  r 
for  a  manilamus  to  state  a  case  for  the  full  coui  t 
was  not  brought  within  a  reasonable  time  and  mui«t 
be  refused.— BROCdiiTON  v.  Commissioner  ok 
Stamp  Duths,  P.C. ;  [1899]  A.  C.  261 ;  68  L.  J. 
P.  C.  36. 

NEWSPAPER  :— 

Publication  —  Agreement  not  to  "publish"  — 
"  S])orting  "  paper.  —  A  newspaper  is  published 
when  and  where  it  is  offered  to  the  public,  and  may 
be  published  at  more  than  one  place  at  the  same 
time.  A  newsjiaper  which  excludes  racing  and 
betting  intelligence  is  not  a  "  sporting  i)ap«r " 
within  the  meaning  of  an  agreement  framed  to 
protect  the  copyright  of  paj)er8  specially  connected 
with  horse-racing. — McFaruane  v.  Hulton  &  Co., 
fh.D.  Cozens- Hardy,  J.,  607  ;  [1899]  1  Ch.  884  ;  68 
L.  J.  Ch.  408  ;  80  L.  T.  486. 

NEW  ZEALAND,  LAW  of  :— 

Poututu  Jurisdiction  Act,  1889  (53  Vid.  No.  7)— 
Kffed  of  irrocenlings  in  thr  VuliiltUiim  Court — Nntii'r 
iMud  CourU  AcU,  1886  OHri  1888(50  Vid.  No.  24), 
ss.  75,  78  .•  (52  Vid.  No.  37),  s.  'lA— Jurisdiction  to 
rehear— Right  o/ a/»/f«i/.— The  presumption  is  that  a 
subsequent  general  enactment  is  not  intended  to 
interfere  with  a  speiiul  euuotiiient,  unless  the 
intention  so  to  do  is  very  clearly  manifested. 

Hold,  that  current  proceedings  in  the  Native  L»nd 
Court  under  a  spc-cially  enabling  Act  called  the 
New  Zealand  Poututu  Jurisdiction  Act,  1889,  were 
not  stayed  by  the  commencement  of  proceedings  in 
the  Validation  Court ;  notwithstanding  the  general 
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Tjrovisiou  uontiuned  in  the  Act  establishing  the 
latter  court  to  the  effect  that  coiamenoement  of 
prcxieedin^  thersinihall  operato  ai  a  stay  of  pio- 
oeediogt  in  my  oCkar  oout  in  xeqMOt  <tf  the  wna» 

Held,  tHao,  that  the  jnrisdiotion  to  reheur — that 
u,  to  entertain  an  apf  l  il— o;iveQby  the  Native  Land 
Courts  Acts  of  im>  and  1888  is  not  oonfiued  to 
oaaee  where  the  title  to  particular  land  has  been  the 
only  qaeation  deoid«d  1^  the  oonrt  of  fint  instance ; 
but  extends  to  obm  whm  Vb»  dedtton  ii  imbodied 
in  tha  same  decree  witli  oQmc  inatten  not  of  an 
•ppealable  nature. 

■  Under  the  special  Poututu  Act  rl  rs  as  to  title 
to  land  are  also  appealable  in  the  aauiu  wmy  ;  and 
held  accordingly  that  the  appellant  was  entitled 
ihateimder  to  »  rehenring  of  iudgnwnti  QonoBnung 
tiM  tfUe  to  Ptatntn  lands,  and  fbat  Oia  Native  Land 
Court  had  jurisdiction  to  grant  such  rehearing, 
proc«3eding8  therein  not  being  stated  by  the  res- 
pondnnta'  comaiencnm»>nt  of  pr'^ceediiigs  iu  the 
Validation  Court. —Bakkrbv.  Eoqjsk,  P.C,  :  ri898l 
A.  C.  748;  79  L.  T.  151. 
See  also  Charily,  A, 

NUISANCE:— 
^  Tnfmwtbm—fku  wmpany  —  Statutory  powers — 
amii'orks  Cliimrs  A't,  1847  (10  &  11  Vid.  1.5),  «. 
29 -(hiswvrk^  CVuiwe*  Aci,  1871  (34  &  da  Kid.  c.  41). 
e.  9.— A  gas  company  was  authorised  by  its  special 
Acts  (which  incorporated  tha  Cbaworks  Cuiusee 
Aeta,  1847  and  1S71).  to  poroihaM  certain  land  and 
to  erect  gasholders  thereon ;  these  Acts  coutained 
no  provision  for  oomi)enBatiou  to  pcrsong  injuriously 
affected  thereby. 

Held,  thst  thd  gas  company  was  not  thereby 
entitled  to  erect  worki  fai  inch  a  way  as  to  interfere 
with  the  rights  of  the  omar  of  the  adjotnin£  land 
to  light  and  support. 

Deddon  of  North,  J.  {arUe,  p.  222),  affirmed. — 
JoUDBSo.N  V.  Sutton,  &<:.,  Oa.8  Co.,  C.A. ;  68  L.  J. 
Ch.  457  ;  SO  L.  T.  81o. 

See  also  Local  OoTerumeat,  11,  16  i  Trade 
Union,  3. 

NULLUM  TEMPUti  ACT  :— 

Ifm  South  Wai«0—CondrueUemqfHaMe—iiQjl%ua 
Tempos  Ael{9  0to.  3,  c.  16).>~*11ie  English  ffuttum 

Tempm  Act  ia  in  force  in  the  colony  of  New  South 
"Wales,  and  appUijs  to  land  which  has  never  been 
granted   out  or  dealt    with    by   the   Crown. — 

AxTonintY-Osifx&AL  fon  Nxv  South  Walxs  v. 

Lon,  p.a.  81 ;  [iflw]  A.  a  «m 

PAETinON  :— 

Practiee — Judtjment — Expenditwrt  in  improvrmmU. 
— lUnntee  of  judgmmt  in  a  partition  action  direct- 
ing an  account  tnl  inquiry  as  to  expenditure  in 
pecmanentimprovemeutB. — Wiluaxs  v.  Wiluaxs, 
m.D,  Stbewk/h  «r. ;  66  L.  J.  Oh.  536 

PABTNEBSHIP  :— 

1.  A»$et$ — Depoait  of  tiiU-deed»  by  partner  to  aeeitrt 
pa/rtnenhip  debt — Deeite  of  real  estate— Sufficieftcy  of 
]Kirtiiership  (i^stta  to  vay  dehU  in  full — Real  EituU 
Uifiryt*  (Locke- King^B)  Act,  1854  (17  &  18  Vict.  c. 
113),  ».  I. — A  testator  who  was  a  partner  in  a  firm 
of  sbipbniliden  had  deposited  at  a  bank  the  title- 
deede  of  a  raal  estate  belonging  to  himself  to  aecure 
the  partnership  overdraft.  By  his  will  he  sjK^cifi- 
cally  devised  the  real  estate.  The  partuerskip 
t^-is'-ti  were,  at  the  tMtntor'a  death,  mffldent  to 
pay  the  firm's  debts. 

Held,  affirming  Romer,  J.  (46  W.  R.  478),  that  the 
ohai^  only  extended  to  the  deUa  of  the  partner- 
ehtp,  and  thnt»  aa  tha  partnanUp  aaeeta  wwe 


aoffident  to  pay  these,  no  part  thereof  was  a  charge 
on  the  real  estate  of  the  testator  oomprised  ia  the 
ntMnomndmn  of  ehaigew— Biiaoii^  Bb,  Bnw»  ». 
Bnaoir,  C.A„  919;  I  liw]  1  Oh.  128;  68  L.  J.  Gh. 

77  ;  79  L.  T.  453. 

2*  8ak  of  bmineu  to  aurviviny  partner — "  B/tel» 
and  ttcarittet** — Ooodmll. — Co-pa«tner«  carrieil  na 
busiueM  under  the  style  of  L.  &  D.  until  \tr.»j, 
when  L.  died.  D.  then  entered  into  a  |i4u^tumbi{< 
with  M.,  under  articles  which,  inter  alia.  proTici*»d 
that  the  bosinees  should  be  carried  onnndor  the  old 
style  of  L.  &  D.-,  and  thnt  in  tiw  ersnt  of  tb« 
decease  of  either  partner  the  snrvivor  mi^t 
purchase  the  whole  bnsineBS,  and  for  snch  ^nr^y^ 
a  general  account  of  the  firm's  proi)erty  shouJ  !  V 
made,  including  all  the  "effects  and  secoritiM.'' 
and  the  vala«  thereof  ihoald  heoaloulatod  aa  at  ths 
date  of  auoh  deoeaaa* 

Upon  the  death  of  D..  the  partiee  liiliseileil 

appointc'J  th"  same  person  to  be  arbitrator  aod 
appraiser,  ;i.Lid  Lhis  jMarson  stated  a  sj>ecial  c*ae  \ii 
the  cc  urt  lu.der  section  19  of  the  Arbitration  Act. 
1889,  for  u  decision  as  to  whether  he  ought  to 
include  the  goodwill  of  the  flm  in  his  Tslostian. 
and,  if  ao,  what  waa  the  pcoper  footing  on  which 
to  velne  it 

Held,  that  the  goodwill  ought  to  b<>  included  in 
the  valuation,  and  tViat  it  ought  to  be  valued  oii 
the  footing  that,  if  it  were  Hold,  the  sunrimi^ 
partner  would  be  at  liberty  to  carry  on  a  nw 
bniineH,  but  would  not  have  the  rifpt  to  «>liat 
customers  of  the  old  firm,  or  oany  on  banai 
under  the  style  of  the  old  firm. 

The  law  with  regard  to  the  di«p<isal  if  ;.■  -cdwill 
on  the  dissolution  of  a  partnership,  an  :  to  for- 
viving  or  contanning  partner's  right  to  set  up  « 
r^ralDorineai,  disowned  and  explained,— Da vm  A 
MAtTHlira*  Aasm^TtOH,  Bk.  CkJ>.  Ramtr.  J.. 
313;  [18991 1  Oh.  378;  68  L.  J.  Oh.  186 ;  80  L.  t. 
76. 

8a»dw]lMihnipto7*36>»>;  Pmliflek  S6. 

PATENT:— 

1.  Amendntent — Pending  adiou  (or  injnngera/.^i 
or  proceeding  far  revocation — Di^  hiimer — I'ak^. 
De$ign»,  and  Vradi^MiMtkt  Ati,  1863  (46  &  47  KmIc 
67),  M.  18,  19,  20.— Where  en  aoticn  lor  infingi- 
ment,  or  proceeding  for  the  revn.-nti  ->n,  of  a  pi'^t 
is  pending,  the  pat<'ntoo  may  u.jt,  under  secUoa  ii* 
of  the  Patents.  &c.,  Act  of  1^SS3,  apply  for  learf  t.> 
amend  the  patent  by  way  of  correction  or  explsn*- 
tion,  except  no  far  as  such  correction  or  axpUs*- 
tion  is  incidental  to  a  diaobimar  strictly  so  called.— 
OwsR'a  PArsNT,  Re,  <?AJ9>  BUrUiM,  1%, 
[1899]  1  Oh.  167 ;  68L.  J.0h.6S;  79LT.4S8. 

2.  Grant  to  tico  penotis — Jmnt  tenancy  or  teaav^ 
in  romm'm  —  Snrrirorshif) — Agreement  for  m^— 
CovetuuU  for  i\Ui<iity~  J  '  !  '  ••t  set-eral — D'utK  /  . 
graatee. — The  grant  of  letters  piOeat  for  a  tt»« 
mTeotion  to  two  persons,  their  executors,  admiois* 
tmtotSi  «nd  assigns,  in  ordinary  focm,  nakw  tbtsi 
joint  tenwts,  and,  upon  the  death  of  one,  thi 
rights  upon  the  letters  patent,  if  not  preriotuly 
severed,  belong  wholly  to  the  sumvur,  the 
that  a  grant  to  A.  and  B.  makes  them  joint  t^^nki  t> 
not  being  merely  a  rule  of  tenure  or  real  propntr 
law. 

A  provision  in  an  agreement  for  the  sale  of  latt«t 
pateint  granted  to  two  persons  that  an  asaigWM* 
sli  uil  1  b«  i-x  jruted,  and  should  contain  a  ooreont 
by  the  vendors  that  the  leit«3rs  patent  are  nhi. 
cannot  be  enforwd  against  the  representativca 
one  of  tha  Tondois  wlio  haa  died  after  feheagn*- 
ment  and  betee  awgnmentt  nor  wiP  snoh  ttfKt- 


.  J  .i^  .o  l  y  Google 


WmMf 

145 


PatmU. 


DIGEST. 


146 


be  liable  for  damage*  tat  llfMoh  of  jUie 
in  iUg  i«apMt.— IfATioirix  Company 
o»  BuBonunry  DMXKanmxat  (Louxwd)  v. 
GiBBS.  CTA.Z).  CoMM-aiH|y,«r.»M8;  66  1^  J.  Oh. 

603  ;  80  L.  T,  524, 

^  In/riinjement  —  ISqNlA'i  —  J^fwii  o/  plaintiff 
emiHng  {nfrivufnrnt  hi/  rtsmUafi  vrtiak  to  M  mode. 
**-Tlie  nfe  of  a  pHtAQtod  artids  impliM  a  fioenoe  to 
do  sSmple  repairs  during  the  life  Oi  the  article,  bnt 
doee  not  authorize  a  reoonstruction  of  the  article, 
making  up  precisely  the  com|)faiirti0II  Wluob  W  tilt 
•ubjott  of  the  letters  pateut. 

Position  of  defendant  diflOWMd  wbm  Wtiola  is 
made  at  reqiMti  of  plaiutiff'a  aaBoti 

h'eJly  9.  haduUtr,  10  Rep.  At.  Om.  989.  Mn- 
gntolwd.— Dtnriior  Pnzumatio  Tyrh  Co.,  v.  Nbal, 
Ch.D.  North,  J.,  632 ;  [1899]  1  Ch.  807 ;  68  L.  J. 
Ch.  378 ;  80  L.  T.  746. 

4.  Infringement  —  Thrtat  of  legal  procwdingt — 
Injunction— Urmch  —  Contemi>t  of  court  —  Costs  — 
lidmU,  JMfMt  and  Tmde-Marka  Act.  1883  (46  ft 
47  Wef.  e.  87),  $.  82.--0.,  trading  as  M.  &  Co.,  bad 
been  restraiTir;-!  by  injunction— in  an  action  brouflffat 
by  E.  a^itiiitil  M.  A:  Co.— from  publishing,  «imttr 
verbally  or  otherwise,  any  statement  to  the  effect 
that  au  injunction  had  beat  granted  a^^ainst  E. 
rt'straiiiiug  him  from  infringing  certain  letters 
pAtmt,  aad  alio  iiom  throatoning  £.  or  may  oi  E.'s 
WMtomara  friOk  may  legal  prooeramgi  or  ttaUity  in 
mpect  of  the  manufacture,  sale,  or  ptirchaflo  of  a 
certain  machine.  Afb-r  the  order  M.  it  Co.  circu- 
lat^'d  BiuongHt  E.'s  customers  a  pamphlet  prepared 
by  the  A.  B.  Co,,  which  utated  iii  effect  that 
M.  &  Co.  wer<'  the  special  agents  of  the  A.  B.  Co., 
who  were  the  exclusive  makers  of  the  machine  in 
question  under  tlie  licence  of  the  patentee,  astA  who 
iutoidad  to  fMMont*  all  inlrioBKiof  tbiair  patents. 

On  DUrtkm  to  omnmit  O.  to  priMD  for  contempt 
of  court  for  a  breach  of  the  injunction,  Bomer,  J., 
ordered  C.  to  pay  the  coats  of  the  motion.  On 
apjwal, 

Held,  by  lindley,  M.K.,  and  Vaughau  Wiliiatus, 
L.  J.  {distentitnte  C^tty,  L.J.),  that  the  injuactiou 
waa  not  so  {dainly  worded  to  prdiibit  what  C,  bad 
dona,  BM  to  joattty  a  judicial  decision  th»t  a  hnaeh 
ol      injunction  had  been  committed. 

Pfr  Lindley,  M.R.— The  court  will  not  stnua  the 
huiguage  of  an  injunction  ereo  to  meet  a  case  which 
would  bare  been  prohibited  if  foreseen. — EUiAM  v. 
Mabtto,  04.,  818;  68  Ih  J.  Oh.  188;  78  L.  T. 
610. 

5.  Liftnce — Agrctmisnt  for  mJe  —  A$»ignmfnt — • 
/{^•/igtration  —  Titlf —  I'riorili/ —  .VofiVr  —  f'liuidihte 
Ti-jhts — J'aituU,  D'Al'ptf,  and  T rudc-Marka  Act,  lfi83 
(  Hi  4  47  Vict.  c.  .37  ),  -  i,  ST. — By  an  agreement 
in  writing  W.,  the  registered  proprietor  of  a  patent, 
agreed  for  value  to  assign  it  to  the  plaiuti^. 
sefon  that  agreement  had  been  registorad  W. 
tnnted  %  Eoaooe  to  ose  the  patent  to  S.,  irfio 
rarthwith  registered  the  licence.  S.,  before  he  took 
his  lioenoe,  was  informed  by  W.  of  the  agreement 
witli  tlif  plaintiffs,  which  W.  stated  t  o  \n-  no  longer 
in  force.  Subsequently  the  ;  plaintifta  registered 
their  agreement  and  took  M  iMiiiiimnni.  wUibh 
they  duly  registered. 

Held,  affirming  the  decision  of  Kekewioh,  J.  (46 
W.  fi.  A67),  that  under  the  pKOriao  in  Motion  87  of 
the  Patents,  Designs,  and  Tnde-lEMrki  Act,  1883, 
R.,  having  had  before  he  took  hia  licence  express 
notice  of  the  plaititifFs'  a^eonient,  corild  not  assert 
against  them  In-.  l''>;).s.l  title  by  i>n..,T  i  i'^:;-tr;iti.  oi, 
and  that  the  liceiKe  was  void  as  aguinst  liie  plaiu- 
tiffii. — Nkw  Lxion  Tyre  and  Cycle  Co.  v.  SriLS- 
BOftYt  C'.^*  i  L1888J  2  Gh.  484»  78  L.  T. 


6k  OtaosiMni  frani^Bighi  to  te  heard  a»  oppo- 
nent—  Partm  having  no  itUtrtti — Al^UcoHon  bjf 
comptrolltr  to  Attomeu  -  Otneml  far  dirteUotu— 
MandamuH  t"  comp(r<Jl«r — Patent*,  ttc,  Art,  1883 
(46  &  47  Vi't.  r.  57),  n,  9o— Patents,  <«  .,  Art, 
18S.S  (51  &  52  l  if<.  r.  oi)),  H.  4.— Opposition  to  the 
grant  of  a  patent  under  section  11  of  the  Patents. 
&c.,  Act,  1883,  on  the  ground  tbak  'Um  invention 
has  been  patented  in  this  ooontoy  on  an  epplioetiott 
of  prior  dale,  can  onl^  Im  made  oy  a  peieon  haeing 
an  interest  in  the  earlier  patent. 

Where,  ou  an  application  by  the  Comptroller  of 
Patents  to  the  Attorney* General  for  directions  in  a 
matter  of  doubt  or  d^culty  under  section  ',)5  of 
the  Patents,  &o,.  Act,  1883,  the  Attorney- (Jeueral 
directs  that  the  comptroller  shall  not  bear  a  par- 
tioalar  penom  m  an  oppcment  to  the  granting  of  a 
patent,  Hm  nonrtiRll  not  graaft  m  mandmau  to  the 
oomptKdlar  to  hear  aooh  peraon. — ^Rao.  «.  Ooh^- 
tboller-Oeneral  of  Patents,  C.A.,  667  ;  [1899] 
1  a  B.  909;  68  L.  J.  Q.  B.  668;  80  L.  T.  777. 

7.  Rtrtteutan  of  objetHon$ — Shorthand  wHler'$ 

tramcrivf  <f  evi'lmrf—Ctieti—PaUnta,  D'-^iqm,  nvd 
Trade-SiaTk»  Act,  1883  (46  &  47  Vid.  c.  uT),  a.  29, 
iub-*e<  tiiin  (i. —  In  patent  actions  the  settled  practice 
is  that  oertificates  under  section  29,  iub-section  6, 
of  the  Patents,  Deigns,  and  Trada-Varhs  Act, 
1883,  are  always  granted  so  as  to  BQOura  to  the 
party  delivering  the  particulaia  tlM  oosta  of  evny- 
thiog  resBonably  and  properly  inserted  in  them, 
although  he  m&y  fail  to  prov«  the  specific  objection 
under  which  the  detailed  [M.rtii  lijirs  nny  bu  rangad. 
— Castnkr-Ksllnkr  a  1- kali  Co.  (Liiutki>)  v. 
Commercial.  &c  (Li mmku),  C.A.,  o:!4;  [18B0]  1 
Ch.  803  ;  68  L.  J.  Ch.  402  ;  80  L.  T.  476. 

8.  Prohmgatum  —  P'iiv  years'  prolan <}at ion  —  /«- 
ailiqurite  remuneration. — Where  au  invention  wa-s  of 
oonspicuoua  merit,  and  it  ajipeared.  that  us  regards 
its  application  to  one  of  its  purposes  the  patentee 
had  received  for  au  exclosiTe  lioence  to  use  it  certain 
shares  in  companies  formed  for  that  purpose,  tbe 
value  of  whioli  abecce  was  lainlj  dtpsndeut  ou  the 
prolongation  of  tiie  patent,  aid  niat  with  respect  to 
its  application  to  all  other  purj>oBefl  the  pateutt-e, 
wlio  bad  done  his  Ix'st  to  push  his  invention,  Imil 
ri'vrivi'd  notbiLig  at  all  if  tb^  Hcrouuts  werf._'  n.H'lf  up 
on  the  baais  of  a  roaeoaable  allowance  to  himself  for 
his  services  in  working  his  patents. 

Held,  that  the  patentee,  who  had  fairly  kept  and 
praaanted  hia  aooouuts,  should  be  alioivcd  a  five 
tcmb'  prolongation.-»PARaom'  PAmiT,  "Bm,  F,C,  i 
[1898]  A.  C.  673. 

9.  Prolongation — Petition  for — Novelty  consisting 
in  the  combination — Abtasot  muuuai  merit — ^osm 
referable  to  vmt  of  SttsAMSS  sUK.— When  lettera 
patent  had  been  granted  for  "improvements  in 
steam  generators,"  and  it  was  shown  that  the 
invention  consisted  of  the  combination  of  ■  Lvi  is 
parts,  all  or  moat  of  which  were  admittedly  not 
now  at  the  date  of  the  letters  pat<>nt ;  an  extension 
was  refused  in  the  absence  of  evidence  that  the 
inventioQ  was  of  unusual  merit. 

Whecepatentesa  had  inooned  loaaaa,  these  ana* 
not  1m  regarded  aaerldaaee  of  taadaquatoremiineni- 
tiou  if  attributable  to  unskQfulne'is  in  cnn  bi  'fng 
♦beir  biisineeti.— TitOBMKYCBOFT's  Patent,  lin, 
PM I  [1899]  A.  a  416;  68  li.  J.  P.  0.  68. 

10.  Registration  —  Conviction — Persons  prurtining 
prior  to  passitti^  iff  Act — "  Ri>fht  acfuireH"- — raUuts, 
Ihnigns,  aiui  Trudr- Murkx  .1,/,  ISSii  (4t;  &  47  Vict. 
c.  57),  s.  101 — I'tiUnts,  Dinifjus,  ar.il  Triide-Marks 
Act,  1888  (61  4  62  I'l.  t.  c.  oO).  1,  21 -^Register  of 
intent  Ageiiie  itafa*.  1888— Potent  ^utes,  1890,  r.  81 
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—SegiOer  of  Ptdent  Agmk  Ruht,  1891,  r,  1.—  • 

RActiot;  1  r,'  the  Patonta,  Designs,  and  Trade-  , 
Marks  A ut,  sub-section  I,  en»tiU  that  no 

fi'  tfloii  be  entitleid  to  doocribo  himaelf  as  a 

patent  ^^^ut  unleHS  he  is  ragiatered  as  a  patent 
a^ant  in  porsuanco  of  the  Aot.    Section  27  pro- 
viOM  that  nothing  in  the  Act  shall  affect  the 
Tdiditf  of  any    right  acquired  "  before  the  com-  I 
Bencement  of  the  A;  t. 

Held,  that  a  ^lersou  who  iuid  been  practudiig  as  a 
patent  agent  and  deeoribiag  himself  as  sooh  prior 
to  the  passing  of  the  Aot  ia  not  potestad  hj  wae/San 
27  from  the  opention  of  neoen  1,  nor  horn  the 
liability  to  pay  the  fees  imposed  by  tho  R«gistf*r  of 
PMant  Agents  Rales,  188;),  made  in  pursuance  of 
the  Act.  ^ 

Held  alao,  that  the  Register  of  Patent  Agents 
Rules,  1889,  are  in  force,  bociauso,  asstimiug  they  I 
were  repvOad  bj  nilo  81  of  ths  Patani  Aolai.  1880. 
they  wwo  n*«iuieted  hy  rnla  1  of  Hie  Bmiiter  of 
Patent  Agents  Union,  IROI.— Starkt  ♦'.  Graham, 
Q.H.D.,  392  ;  [lS99j  I  U.  B.  4U6 ;  68  I*.  J.  O.  B. 
267  ;  80  L.  T.  183. 

Bee  aiRo  Design. 

PBTBOLEUM  ACTS :~ 

•  D^filUHon  of  petroleum — Ciimjunition  omUiining 
prfrcAiim^iVlrolnm  Att^  1871  (34  &  3d  Vict. 
Wo),  a.  3.— The  terra    petrolenm,"  as  need  in  the  ! 

PetrnlPTini  Aotfl,  not  ouiiftned  to  petrolenm,  or 
oils  or  products  of  petroleum  in  their  simple  state, 
but  extends  to  a  composition  containing  petrolenm 

at  one  of   its  ingxodiaatfl.  —  LoNSOs  Cougar 
GonrciLti.  HouuvFiEa  Co.,  Q,B,D*t  (m. 

FOOB 

1*  l^uptt  lunatic  —  Expetuet  of  maintenance — 
Arrettn^Stattito  of  Limitatiotia  (21  Jac  1,  r.  16).— 
W.,  a  lunutio  not  so  found,  was  maintained  by  the 
guardiauti  of  the  8.  Union  iu  a  pauper  lunatic 
asylum  from  1882  until  her  death  in  1898.  Iu 
1894  W.  became  entitled  to  a  share  of  »  iaait  and 
ia  1895  a  penon  was  appointed  to  exeNiie  tbo 
powers  of  a  committee  of  W.,  but  the  fund  was  not 
In  ^t  paid  into  coiu-t  to  the  credit  of  W.  until  after 
W.'s  death. 

In  1895  the  guardians  gave  notice  to  the  Master 
in  Lunacy  of  their  claim  in  laqpeefe  ol  tbtt  pMft  eod 
iature  moialeiiaiMM  of  W* 

After  the  death  of  W.  tUf  action  waa  ooBmunaed 

by  the  guardians  against  the  adminiltaihnzof  W., 
claiiuiiig  arrears  of  maintenance. 

Held,  that  tho  expenses  of  niaint.enanco  was  a 
debt  of  the  lanatic»  Kid  that  arrears  of  maintenance 
owald  onlr  be  teoomed  in  respect  of  six  years 
prior  to  WB  eouuneocement  of  the  action. 

SMmunf.  Bart,  2  W.  R.  462,  Kay  607,  discussed. 

In  re  Newbegin's  KstaU:,  3(;  W.  li.  *5!),  36  Ch.  D. 
477,  followed. — WAxaoN,  Re,  Stamfo&d  Ukion  v. 
Bautlktt.  (^h.D.  Stirling,  J.,  SW;  [18091 1  Oh. 72 ; 
68  L.  J.  Ch.  21;  79  L.  T.  462. 

2i  Rating  —  A$$e»grm>ii — liateabU  value — Licenced 
hotue—Comyditioii  (f  brtvoen — '*  Tied"  houses — 6  & 
7  Wm.  4.  c.  96,  s.  1.— In  uumang  » lioenaed  pubUc- 
lioiiea  to  the  poor  rate,  &e  fiwt  that  there  it  a  great 
competition  amongst  brewers  in  the  district  to  obtain 
the  tenancy  of  such  houses  in  order  to  sub-let  them 
as  "  tied  "  houses  ought  not  to  be  excluded  from 
consideratiou  so  far  as  it  shows  the  existexicc  of 
SQch  a  demand  as  would  neoesaaaly  increaee  the 
rent  at  whioh  the  pcemiaaa  might  nawmbly  be  ex- 
pected to  let,  whether  to  brewm  or  others,  on  a 
tenancy  from  year  to  yoar  ;  hut  tbn  gruB.s  L>sfimated 
rental  ought  not  to  be  fixed  at  the  special  sum,  in 
esoeas  of  the  annoal  valoe  obteinaUein  the  marine, 


which  a  brewer  mifl|it  be  wHUng  to  give  on  Iheeoa- 

sideration,  personal  to  hin:^t^lf,  that  be  could  make 
large  profits  by  sub-lettiug  the  house  as  a  "  tied" 
house.  —  BradforI)-on-A\on  Uniok  Assksshest 
COMMITTSB  V.  WoiTS,  Q.B.D. ;  [18981  2  Q,  B. 
630. 

3.  R'ltin'j — Kri  tnpiiiiii  of  building  uted  ew/iMirr/ir 
for  education  of  poor—  Inttitution  to  board  and  iWrni* 
children — Liverpool  Corporation  Act,  1893  (i6  &  ^7 
Vid.  e.  clxxxi.), «.  36.— By  the  LifoipooL  Gocpm- 
tioD  Aot,  1893,  s.  36,  it  is  provided  ihatiio  psnaa 
shall  be  rated  to  the  general  rate  in  respect  of  mnr 
building  used  for  the  education  of  the  poor  exi^u- 
sively. 

Held,  that  an  ioetitiition  ior  the  reception  «l 
pauper  children  front  the  age  ci  two  to  lixtasn 

years,  sent  by  poor  law  guardians  and  othen, 
where  they  were  reoeired,  clothed,  mainta»n*-d. 
instructwi,  and  provideil  with  medical  attendance, 
was  not  a  building  us^  for  the  education  of  the  poor 
exclusively.— Hadfikld  v.  LttzrfoOI.  (ICatob), 
Q.B.D. :  80  L.  T.  566. 

4,  BaHuff — Non-payment — Imua  of  didreM  warmM 
— Sifhtofttppeal. — "So  appeal  liai  nom  the  ordsr  ef 
a  magialnte  direottof  a  dirt  cm  waimtt  to  iwa 
for  non-payment  of  poor  ntoi.— Bao.  v.  Lamas 

JuPTicBS.  Q.B.D.,  316:  C189»1iaB.5S2;«8];i.J. 

Q.  B.  383  :  80  L.  T.  286. 

0.  Sating— PMickont^-SmdeHesof  attwaidafmm 

fiitii'ttidn  arifl  hutinets  done — PnrvrhinI  ,-1^5'  -jjti"  '  A'i, 
lS;iG  (G  &  7  Will  4,  c.  9«j),  «.  l.--On  an  app-ai  by 
the  occupier  against  an  assessment  of  a  puhlic- 
honse  to  a  poor  rate,  au  arbiUatur,  to  whuni  tb« 
ease  was  referred,  and  whose  award  was  to  be 
poUiihed  in  the  form  of  a  qteoial  caee^  foand  that 
the  rente  aohudly  paid  for  etiier  nobUo-hoeiae  ii 
the  district  furnifthe<l  no  criterion  of  the  rent  wbii 
would  bo  paid  for  the  appellant's  house.  lie  reji-'«t*i 
evidence,  which  the  reapoudcuts  desire<i  to  givt-,  bf 
oross-examination  of  ttie  appellant,  of  the  amoaot 
of  ^e  weekly  takings,  but  he  admitted  evideooe  »-« 
to  the  largeness  of  the  business  actually  done,  wd 
as  to  the  advantageous  sitoation  of  the  hooae  far 
carrying  on  business. 

Held,  a£hrmiug  the  judgment  of  the  DiTisioo»l 
Court,  that  the  ordinary  method  of  arriving  st  s 
valuation  by  oompariawi  with  the  market  valoe  of 
other  pubUc-hooeae  not  being  availaUa»  the  method 
of  amving  at  the  valuation  of  thit  boaia  edapHJ 
by  the  arbitrator  was  correct. 

1.1.  '  's  V.  South  Shuhh  rnu>n,  [ISO'j]     Q.  E.  131. 

distinguished. — Cabtwkioht  w.  bcuLcoATEs  Uxe>s. 
a. A.  ■  [1890]  I  a  B.  667;  68  L.  J.  a  B.  4»:  to 

L.  T.  667. 

6.  Rating  —  Wattrworkt  Worht  not  dirtdif 
earning  a  projtt  in  parish — Capital  value,  interai«» 
— Cott  of  conitnuiion. — The  Corporation  of  livw- 
pool  were  empowered  by  Act  of  Parliament  t« 
construct  a  reserv<  ir  lud  other  works  in  a  parish  i- 
WsJes  for  the  purposes  of  the  supply  of  water  to 
Liverpool.  The  constmotion  of  uie  reservoir  v»i 
works  J&Tolved  the  ■ubmenion  of  the  aitoa  of  ths 
paiiih  draidk,  vloarage,  and  edwotp,  aftd  tBwBH 
the  stopping  up  and  diversion  of  certain  road^. 
Act  required  the  corporation  to  provide  •i\\eA  fcr 
;-iT"i(l  urMj.t  H  new  churrh,  \Toarage,  and  schi»I^  la 
substitution  for  those  which  would  be  sabmecgai. 
auS  to  maka  certain  new  toada  and  bridges  wfair& 
wna  maeaniy  fas  the  pnrpoeee  o<  tfaebrian> 
mentioned  dlvenion.  Tlie  ootporation  eariiid  ert 
the  works  in  conformity  \^^th  the  Act.  provided  ti* 
requisite  new  chojoh,  vicarage,  and  aohoois,  sei 
made  tiie  aeacMary  new  ma^  and  bridcM*  Ih^ 
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corporation,  having  been  rated  to  a  poor  rate  in 
respect  of  the  reserroir  and  worka,  app>eal  to  the 
quarter  seeudons  afcainst  the  rate.  The  aessiuna 
decided  that,  in  estiuiatiiig  the  capital  value  of  the 
reeervoir  and  worka  for  the  purpoae  of  arriving  at 
th^  rat«able  value,  the  amounts  expended  by  the 
corporation  in  providing  the  new  church,  vicarage, 
and  schools,  and  making  the  new  roads  and  bridges, 
ought  to  be  included  as  being  part  of  the  capital 
ooft  of  the  worka. 

Held  (reversing  the  judgment  of  a  Divisional 
Court),  that  there  was  nothing  wrong  in  point 
of  law  in  the  decision  of  the  seasious,  which  must 
therefore  be  ai!irmed. — LlVE«i*ooi,  Cottl'OR.vTi0N  v. 
LLAJit-YLUN  U.MON.  C.A. ;  [1899]  2  a  B.  14;  08 
L.  J.  a  B.  762 ;  8U  L.  T.  667. 

7.  Rtlirf — Unauthorized  purpote — Strike — Wilful 
re/uaal  to  loork — '*  Sudden  and  urgent  nrceisitij  " — 
Poor  Law  AtU,  1834  and  1844— /W  Law  Audit 
Act,  1848,  «.  -l—Vugranrt/  Ad,  1824  (5  (ho.  4,  c.  83), 
t.  3. — On  the  Slst  of  March,  1898,  a  large  number 
of  colliere  in  Houth  Wales  went  out  on  strike,  in 
consoquvuce  of  a  disagreement  with  their  employerf, 
aa  to  the  rate  of  wages.  On  the  11th  of  April  the 
men  were  invited  to  resume  work  at  a  slight  advacoo 
on  their  former  rate  of  wages,  but  the  bulk  of  them 
declined  the  offer  and  remained  out  on  (strike. 

On  the  2Gth  of  April  the  guardians  of  the  M.  T. 
Union  passed  a  roaolutdon,  m  consequence  of  the 
large  number  of  able-bodied  men  applying  for 
r*-lief,  to  establish  labour  yards  throughout  the 
union  wherever  required.  The  yarda  remained 
OiH>n  till  the  (Jth  of  August,  aud  it  was  estimated 
tbitt  upwards  of  JL'2(>.UU0  had  been  cpeut  out  of  the 
rutes  in  Tclieviug  abli'-bodied  colliers  so  refusing  to 
work,  an  amount  largely  in  excess  of  the  normal 
BUTii  expeutlfd  in  relief. 

The  guaidiauk'  statutory'  powfru  were  defintnl  by 
two  orders  of  October,  1870,  made  under  the  Poor 
Law  Aiiieiiduieut  Act,  1834.  By  the  order  of  the 
lat  of  October,  187U,  able-bodied  persons  and  their 
faiuilies.  if  objects  of  relief,  were  to  bo  relieved 
wboUy  iu  the  workhouse,  except  under  special 
circom»tance8  mentioned  iu  the  order,  such  as 
sudden  and  urgeut  necessity  ;  and  by  the  suppilo- 
uiental  ordf'r  of  the  2'Jth  of  October,  if  the 
guardians  should  depart  iu  any  jmrticular  iuatance 
from  the  regulations  and  within  fifteen  days  after 
such  departure  should  reT>ort  the  same  and  the 
f^ouuds  thereof  to  the  Poor  I^w  Board  (uuw 
represented  by  the  Local  Oovenimeut  Board),  nod 
the  board  should  approve  of  such  departure,  then 
the  relit-f  granted  in  such  particular  iustituce  should, 
if  otherwise  lawful,  not  be  deemed  to  be  unlawful 
or  be  subject  to  be  disallowed. 

The  guardians  by  several  reports  had  reported  to 
the  Local  Oovemment  Board  all  the  ]>art:cular 
instances  iu  which  relief  whs  being  grauud  to  the 
]K:r»ous  employed  at  the  l»bour  yarda,  and  the 
grounds  for  granting  such  relief,  and  the  board  had 
approved  of  the  granting  of  the  relief  iu  all  but 
cue  of  the  reports,  which  was  not  yot  approved. 

In  an  action  by  certain  ratepayers  claiming  a 
declaration  that  the  guardians  had  exceeded  their 
statutory  powers, 

Held,  (1)  that  the  guardians  were  bound  to  give 
relief  in  urgent  cases,  oven  though  their  urgency 
luigbt  have  arisen  from  the  wilful  refusal  of  the  men 
to  work,  the  proper  course  for  the  guardians  iu  case 
of  wilful  peraist«'uce  in  such  refusal  being  to  prose- 
cute under  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  3 ;  (2)  that,  generally  apeakiug,  while  the  court 
had  jurisdiction  in  a  pro{)er  case  iu  an  action  at  the 
instance  of  ratepayers  to  restrain  guardians  from 
applying  the  j'oor  rates  for  unauthorized  purposesy 


.  it  was  not  proper  for  ratepayers  objecting  to  a  poor 
rate  as  excessive  to  come  to  the  court  by  way  of 
appeal  against  it  and  ask  for  an  injunction,  instead 
of  going  before  the  auditors  appointed  by  the- 
Local  Government  Board,  and  appealing  therefrom 
as  provided  by  the  Poor  Law  Amendment  Act, 
1844  ;  (3)  that,  as  in  the  special  cLrcumstances  of 
this  case  it  was  not  proved  that  the  guardians  had 
relieved  a  single  case  not  of  sudden  and  urgent 
neceasity  which  they  were  boimd  to  relieve,  the 
plaintiffii  were  not  entitled  to  any  assistance  by  way 
of  declaration  or  otherwise ;  and  (4^  that  the 
guardians  had  not  disregarded  the  regulations  con- 
tained in  the  orders  made  under  the  Poor  Law 
Amendment  Act,  1834  ;  that  none  of  the  relief 
given  by  them  was  not  "  otherwise  lawful  "  within 
the  meaning  of  the  words  of  the  orders ;  and  that 
there  was  such  "  sudden  and  urgent  necessity " 
within  the  meaning  of  the  orders,  as  would  justify 
relief  being  given  out  of  the  workhouse.  —  At- 
tornev-Gexek-vl  t'.  MektuybTydvil  Guardians, 
Ch.I).  numrr,  J.  ;  HO  L.  T.  618. 

8.  Srttlrmeut—DividrJ  Parishes  Act,  1876  (39 
&  40  Vict.  c.  61),  *.  35 — Derivative  atUlement. — Au 
illegitimate  |»auper  child  whose  motlier  had  a 
derivative  settlement,  and  who  has  never  gained  a 
settlement  of  its  own,  takes  its  own  birth  settle- 
ment. 

Decision  of  the  Court  of  Appeal  affirmed. — 
Plv-moctu  Unio.v  v.  A.\Mra8TKK  Union,  JJ.L.,  33; 
[1898]  A.  C.  686  ;  79  L.  T.  4. 

See  also  Justices,  6. 

POWER  :— 

1.  AinMntment — Exercise  of  power — One-third  to 
son  of  doner  of  power — Out-sixth  to  tach  of  the  two 
daiujhters — No  uppoiulineiit  of  the  remaining  two- 
sixtlu-  -  Will — "  Wish  thtin  to  pass  directly  to  my  tuid 
two  daughters" — Son  not  to  share  in  "  uvuppointni 
parts." — A  testator  bequeathed  £15,000  to  trustees 
upon  trust  for  J.  B.  for  her  life,  and  on  her  deat  h 
iu  trust  for  her  three  children,  H.  B.,  J.  W.,  aud 
A.  W.,  in  such  shares  as  J.  B.  should  by  will  or 
co<licil  appoint,  aad  in  default  of  appointment  iu 
trust  for  her  three  children  equally  as  tenants  iu 
common. 

J.  B.,  by  a  codicil  to  her  will,  appointed  two- 
aixths  of  the  fund  in  trust  to  pay  the  income  to 
her  son  H.  B.  uutil  he  should  assign,  charge,  or 
otherwise  dispose  thereof ;  and  on  such  event 
happening,  then  iu  trust  during  his  life,  aud  after 
his  death  for  his  children  (if  any)  as  therein 
mentioned,  and  if  no  children  in  trust  to  be 
equally  divided  between  all  her  children  and 
grandchildren  then  living  per  rapita ;  and  sL« 
apiKjinted  one-sixth  in  trust  for  her  daughter 
J.  W.  as  therein  mentioned,  and  one-sixth  iu 
trust  for  her  daughter  A.  W.  as  therein  mentioned, 
and  declared  as  follows  :  "  I  make  uo  appointment 
of  the  other  two- sixth  parts  of  the  said  sum  of 
£15,000,  as  I  wiah  them  to  pass  directly  to  my 
said  two  daughters,  to  aa  to  give  them  an  immediate 
vested  and  disposable  interest  therein,  and  I  also 
declare  that  neither  my  sou  nor  his  children  (if  any) 
shall  take  any  share  or  interest  iu  the  said  un- 
appoiuted  parts  of  the  said  trust  fuuds." 

Held,  that  the  last  mentioned  two-sixth  parts  of 
the  funds  went  aa  unappointed  among  the  three 
children  of  J.  B.  — Jack,  Bk.  Jack  v.  Jack. 
Ch.D.  Homer,  J. ;  [1899]  1  Ch.  374 ;  08  L.  J.  Ch. 
188;  80  L.  T.  321. 

2.  Special  yi^tr  of  npimtdineut— Exercise  hy  will 
— *•  Give,  beijiitath,  and  appoint  "—Befpitsts  to  persona 
luit  objects  of  jtower.— la  detemiimug  whether  a 
testator  has  exercised  by  will  a  power  of  appoint- 
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meat,  the  court  will  look  at  the  will  to  disccve ' 
therefrom  evidence  of  the  tostator's  intwntioii,  and 
if  it  finds  therein  a  general  expression  <:>i  infflntion 
to  exercise  the  power,  it  will  not  infer  a  contrary 
int«Dttou  from  snoh  oiroaautMMWt  M  IwqiiMte  to 
patwiM  not  ohjeets  ci  the  pomr* 

A  taatatribc  mid,  undflr  hmt  hAhtn**  wHI,  »  power 
of  Bjipointment  in  favour  of  Lpt  huabaad.  By  her 
will  she  bequeathed  certain  legacies  out  of  "  my 
separate  estate  or  out  of  the  estate  and  efFects  over 
woiob  I  have  any  dispoeiug  power,"  and  save, 
beqiiMilied,  and  appointed  all  tte  fwUne  m  her 
wtato  and  affaott  to  her  htubandr 

Hdd,  fhit  ttw  poww  WM  exeroMd.— ICiureR, 
Kb.  Milxbs  v.  Bkay,  Ch.D.  StirUmj,  J.,  369; 
[1899J  1  Ch.  6G3 ;  68  L.  J.  Ch.  255 ;  80  L.  T.  l&i. 

Sm  alM  Maniad  Woman*  4;  Settlement,  1. 

PRACTICE  :- 

1.  Apjieal — CotU — Securily — Appeal  under  U'erk- 
men's  Voinpeiuation  Act,  1897  (60  &  61  ViH.  e.  97)— 
Ord.  58,  r.  15. — ^The  ordinary  rule  of  the  court  that 
the  poverty  of  the  appellant  ie  a  reason  for  ordering 
security  to  be  giv, n  f  tr  the  cosU  f  the  appeal 
extends  to  appeals  uu.ier  the  Worlcmeu's  Com- 
ponsatioa  Act.  1897.  — Hai.i.  v.  Snowdbn  (No.  1), 
a^.,322 ;  £18991 1  Q.  B.  583;  tt8  L.  J.  0.  B.  363 ; 
80L.T.256: 

2.  A]>iitu! — f  'nsis- — Hjn'ciul  hare  ki  appettl. — Sp  ecial 
leave  to  appeal  may  be  given  on  terms  that  the 
appallanta  tnoold  be  liable  to  pay  the  respondent's 
aoifei  in  any  e^ent, — Mobtreai.  Gas  Co.  v. 
Oadibux,  MonntXAL  Gas  Co.,  Ex  parte,  P.O. ; 
[1898]  A.  C.  718. 

S.  Appeal  from  ehambert—Omirt  of  Afpeal — 
Matkn  of  pmeUee  and  proeedtm — PrtAiSUim  to 

cntmlij  court— Jitdirature  Act,  1S!M  (57  &  38  Vict.  r. 
It)),  s.  I,  suL-ntdii'ii  4. — Where  a  judgo  at  chambers 
his  made  an  order  either  granting  or  refasiug  an 
application  for  a  writ  of  prohibition  to  a  uounty 
court,  the  appeal  from  such  order  lies  to  the 
IHviiianal  Ooaxt,  and  not  direct  to  the  Court  of 
AppeaL— WAXaoy  ».  PKrrs^rNo.  1).  C,A.,  68; 
[1899]  1  a  B.  54:  ea  L.  J.  Q.  B.  249;  79  L.  T. 
330. 

4.  Appeal  —  Inkrheulory  order—- Lmute — JttrU- 

dirtion — Liverpool  Cdurt  of  Passage — Cunii.  u  f  Appml 
—  Livtrpoal  Court  <>/  Passage  Ad,  IfiD'^i  [-W  &  .37 
r  ,'  .,7),  ss.  G,  'J,  10.— Under  sections  6  and  10  of 
the  Liverpool  Gburt  of  Passage  Act,  the 
presiding  judge  has  power  to  give  leave  to  a^ipeal 
to  tha  Ooort  of  Aroeal  from  an  intariocmtorf  order 
made  by  Mm ;  ana  that  pomr  ii  not  ant  down  by 

section  9  of  the  saniestatlltai— EuimBV.  JmOMON, 

t\A. ;  SO  L.  T.  Oil. 

5.  Attachment — Corporation — Order  ou  Disobedience 
-^Kiijui  i'  ■Hint  bfi  attachment  of  director — Service  of 
oTtkr — Ittdm  of  the  Supreme  Court,  ord.  42,  r.  31. — 
ObedieuoA  to  au  order  made  again*>t  a  curporation 
viU  n*  i  ba  cnforaedt  under  rale  31  of  order  42,  by 
tiia  Bttadnuent  of  %  direelor  of  the  eorporation 
xtalesB  the  orilcr  has  been  served  personally  upon 
the  director.— McKkown  v.  Join i  Stock  IxsriTirTE 
(LiMiTKU),  Ch.D.  North,  J. ;  [1999]  1  Ch*  671  : 
68  L.  J.  Ch.  390  ;  80  L.  T.  641. 

6.  Costs — Appeal  for  cmU — Cost*  in  iliscrtiiou  of 
Judge— Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  49 — Costeof  ejya  mi  nation  04  to  debtor's  mptiiis  >nii! 
of  garnishee  proceedings— Rules  of  Suprfme  ('mtrf, 
1888,  ord.  42,  rr.  32,  34 ;  45,  r.  9.— Tha  plaititiff, 
having  obtained  judgment  and  bebg  unable  to 
nbtain  ]>ayinrnt  of  his  di  bt,  obtained,  under  ord. -12, 
r.  32,  an  order  to  have  the  debtor  examined  as  to  his 


means.  Tlie  debtor  on  his  examinataon  admittod 
having  a  retiring  ]>ension  and  a  balance  at  hii 
liiiiikcrij.  Thoplaintiff  thenobt&ined  li^nn  ishee  ori-r 
against  the  bankers,  and  by  that  mt^^s  recoveieii 
part  of  Ui  debt.  He  ttian  applied  for  his  costs  <rf 
the  examination  pfocaadinw  and  of  (ha  ganwiim 
proceedings,  llie  maatar wniaed  to  ninifcaaayorisr, 
K  tl;f}  ground,  as  was  stated  by  nffir^avit,  tsat  ths 
prttcUc<>  in  the  Queen's  Bench  Divijiiaa  was  to  tnat 
such  proceedings  as  a  luxury,  the  costs  of  which  tb* 
plaintiff  could  not  throw  ou  the  defendant.  The 
plaintiff  appaalad ;  the  judge  in  chambaradiaansnd 
tha  appaaiU  was  statad,  on  tha  aMM  Rroond.  and 
lafoaaa  laaTa  to  appeal.  Urn  plahitiflr  appliad  to 
the  Court  of  Appeal,  who  gave  leave,  and  lia  thaa 
appealed  against  the  order  in  chambers. 

Held,  that  as  by  the  express  terms  of  the 
Jadicatore  Act,  1873,  s.  49,  no  appeal  will  lie  from 
any  order  aa  to  ooats  which  are  left  to  the  discretkn 
ol  the  eourt  except  by  leave  of  the  judge  —'^■'f 
aneh  oider,  and  the  costs  in  qneetion  wtn,  by  the 
terms  of  ord. 'I'J,  r.  34,  ai;il  urd.  I'l,  r.  9,  in  the 
discretion  of  the  judge,  the  appeal  must  be  dismisaed, 
though  the  court  stated  their  inability  to  ondcrstasd 
the  Draotioe  alkand  to  in  tha  Uaean'a  Bonoh 
DiTudon  fliat  eiamination  of  a  debtor  aa  to  Us 
means,  and  proceedings  to  attach  debts  due  to  him, 
were  liLxuries  the  costs  of  which  the  debtor  ought  not 
to  bo  called  on  to  pay.— Adlinqtok  v.  CoSTtSKXAM, 
C^. ;  L1898J  2  U.  B.  492 ;  79  L.  T.  232. 

7.  Co«l» — Infant  defendant — Injunction. — Where 
an  order  Lht  l  been  made  against  an  infant  defendant 
granting  a  perpetual  injonctiou  r^trainiug  hm 
from  carrying  on  his  bosinees  under  a  style  calcu- 
lated to  lead  tha  pnblio  to  believe  that  it  waamany 
wa;fr  connected  wifh  die  ■mOar  bwaiitaia  of  wt 
plaintiff. 

Held,  that  the  order  in  also  ordering  the  defeod- 
aut  to  pay  the  ooets  was  good. — Wooo  r.  WooLF. 
ChJJ.  KeJcewich,  J„  181 ;  £1899]  I  Ch.  343 ;  6* 
L.  J.  Oh.  82;  79 1*.  T.  725. 

8.  (Aiid—Ju-hjintiit  by  content — False  !ii<>''-uetd~ 
Action  to  set  (ijii'i/f  jiiilijmettt. — Where  a  consent  jads;- 
ment  wrongfully  obtained  by  means  of  a  false  «tat>-- 
m»ut  has  h<^'eu  set  aside,  the  party  who  has  got  it 
aet  aside  is  entitled  to  recover  back  Aa  ooata  ha  hM 
paid  in  the  former  action. — BnmaoCK  «k  I^RXS- 
JOBX,  Q.B.D. ;  68  L.  J.  Q.  B.  165. 

9.  Costs — Probate  action — Trustee — Xotice  to  cfWO* 

examint  mtne$te$  onljf—Ord»  21,  r.  18. — Whan  a 
dalBodant  in  a  probata  aotion  has  given  notiea  Ihsk 

he  desires  only  to  cross- ex smine  the  witne*»t^  t  ■  » 
will,  the  court  Mrill,  in  decidiug  tb«  qu-^ticn  ■  i 
coats  if  it  proaounoee  for  the  will,  give  w^gLt  .a 
case  of  doubt  to  the  fact  that  the  defendant  is  a 
trustee  and  protecting  the  intereets  of  the  rtatui*  ^ 
Urmt.—BEMKt  V.  Dixov,  F.D,  A  Ad»D. ;  80  I*,  t. 
297. 

10.  Costs — Taxation — Employment  of  tioo  ram*^' 
— Trustee  -  BoetiU  aUack—Sevenmee  o/  d^saoc— A 
hoatfla  attaelc  being  nada  in  a  eraditor**  sdaiiass 

tration  action  against  one  of  two  tru*t.v-s  \ci 
defendants,  the  attacked  trust<"*>  was  ail'  »ri  to 
appear  sep  ir  ^t  i  .,  and,  thf  attack  hnv-mir  sjI- 
stantially  failed,  was  given  his  ooati  aa  betwMft 
solicitor  and  aUent.  The  plainliff  hod  aHpIo|id 

two  «>*«'"*«*li 

Held,  that  the  attadcad  traalaa  waa  to  beaOevai 

bis  costs  of  employment  of  twoeounse!. — M.vDl>-CS. 
Kb,  Burr  v.  Whiuut,  C'h.U.  Vozate-Hardy,  J.,  i^ 

11.  Coel^Ttaaiien — OhfmitkMa— Carrying  {*— 

Pii'jhi  til  iliMjiriisr  irHh — G'J,  r.  L'T,  •■L.'-r'.  X\ 
-11. — In  taxmg  a  biil  of  costs  in  an  action  wImv* 
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jndgnient  on  a  oounterclaim  had  been  given  for  the 
plaintiff  with  co6ta,  the  maater  disallowed  the 
whole  of  the  coBta  incurred  by  the  plaintiff  in 
meeting  the  ootinterolaim  upon  the  merits  and  in 
detail. 

The  plaintiff  took  out  a  summons  to  discharge 
the  certificate  of  the  master  on  the  ground  of  mis- 
construction of  principle,  without  having  previously 
carried  in  objections  to  the  t&xation. 

Hfld,  that  there  was  nothing  in  this  case  to  pre- 
vent the  ordinary  rule  as  to  carrying  in  objections 
from  applying.— CRA8KK  v.  Wade,  G.A.  :  80  L.  T. 
880. 

12.  Dt*coytry  —  PriviUge  —  Uu  of  privileged 
<locume»t  in  former  action— ProdudUni—R.  S.  C, 
or</.  31,  r.  1. — Documents  in  their  original  nature 
piivilfgcd  are  liable  to  production  if  such  use  has 
been  made  of  them  that  they  have  become  publici 
Juris,  but  not  otherwise. 

Accounts  which  had  been  jireparcd  by  a  witne«s'a 
■olicitors  for  purposes  of  litigation  were,  in  the 
course  of  cross-examination  of  the  witness  before  an 
examiner,  handed  to  the  witness  and  admitted  to  be 
correct,  but  were  not  read  out  in  court.  The  same 
accounts  were  subsequently  made  an  exhibit  to  an 
affidavit  read  on  a  summons  before  a  judge  in 
chambers  to  compromise  the  action.  On  an  appli- 
cation in  a  subsequent  action  to  produce  the 
accounts  and  copies  of  the  witness's  depositions,  ' 

Held,  that  the  accounts  had  never  been  t^ffectually  i 
made  public,  and  that  the  use  made  of  them  did  not  | 
amount  to  a  waiver  of  privilege,  hot  that  the  i 
witness's  df  j>ositions  had  become  public  property  i 
and  must  be  produced  accordingly. — Goldstonr  v. 
Williams.  Ch.D.  Slirling,  J.,  5)1 ;  [1899]  1  Ch.  47 ; 
an  L.  J.  Ch.  24  ;  79  L.  T.  373. 

13.  Evidenre  —  Ancient  document  in  support  of 
nncirnt  poMusion — Art  of  ownership— Declarution  by 
dtftitsed  perum  against  interest — Admission  by  tenant 
as  to  title.—  In  an  action  brought  to  determine  the 
litie  of  certain  land,  the  plaintiff  sought  to  put  in 
evidence  an  ancient  document,  dated  7th  of  May, 
IGod,  which  was  found  in  his  muniment  room.  The 
document  wbs  signed  by  M.,  who  was  a  tenant  of  a 
predecessor  in  title  of  the  defendant,  and  was 
atte»ted.  It  stated  that  J.  (who  was  a  predecessor 
in  title  of  the  plaintiff)  had  been  persuaded  to  stop 
all  proceedings  of  law  that  he  then  had  against  M. 
for  wilfully  bringing  of  his  sheep  and  milking  of 
his  cows  in  J.'s  freehold  land  therein  8i>e(itied 
(which  land  formed  j»art  of  the  land  in  dispute) 
without  leave,  for  which  wilful  trespass  M.  b<>un(l 
himself  to  ]>ay  16s.  costs,  and  that  he  would  for  the 
fatnrc  keep  his  own  and  a!l  other  peox)le's  sheep 
and  cattle  from  trespassing  on  the  said  ground  to 
the  utmost  of  bis  power.  Byrne,  J.,  held,  on  the 
authority  of  I'apeudirk  v.  Bridgivatcr,  (IS.jj)  5  E.  & 
B.  ICO.  that  the  document  was  not  admissible,  and 
be  decided  the  action  in  favour  of  the  defendant. 

Held,  by  the  CJonrt  of  Ap[>eal,  that  this  was  an 
andent  document  coming  from  the  projKir  custody, 
which  showed  that  a  ])erson  in  possession  of  land 
Wi»«  viudica'inf;  bis  possession  by  bringing  an  action 
of  trespass.  The  document,  though  not  an  act  of 
owueruliip  itself,  was  evidence  of  an  act  of  owner- 
ship. Upon  that  ground  it  was  admissible  against 
anybody,  on  the  principle  of  Malrohnsun  v.  O'Dea, 
(1802)  10  H.  L.  C.  u93.  This  document  was 
iulmitted  not  as  being  an  admission  by  the  tenant 
of  want  of  title,  in  which  case  it  would  open  to 
the  objection  that  it  could  not  be  used  against 
the  roversioner,  and  would  fall  within  the  principle 
of  I'a/^ndiik  V.  ISridgvHiUr,  (IS53)  5  K.  &  U.  lOri, 


but  as  evidence  of  the  acts  of  ownership  stated 
therein. 

Decision  of  Byroe,  J.,  reversed  u^mn  the  question 
of  evidence. — Blanpy-Jenkins  v.  Earl  of  Dtnr- 
RAVEN,  C.A.  ;  [1899]  2  Ch.  121. 

14.  Evidence  —  Information  and  belief — Inter- 
locutory application — Irremediable  damage — Admissi- 
bility.— A.  and  B.  moved  in  two  separate  actions 
against  a  company  for  the  appointment  of  a  receiver 
and  manager.  B.'s  solicitor  filed  an  affidavit 
founded  on  information  derived  from  an  interview 
between  him  and  one  J.  with  a  view  to  throw 
discredit  on  A.  and  secure  the  conduct  of  the  litiga- 
tion for  B.  B.'s  solicitor  swore  that  the  statement* 
were  true  to  the  beet  of  his  information  and  belief. 

A.'s  counsel  objected  to  the  affidavit  being  read. 

Held,  that  as  no  irremediable  damage  would  be 
caused  by  not  allowing  the  affidavit  to  be  read,  and 
as  J.  lived  near  at  hand  and  was  willing  to  be 
sworn,  the  objection  would  be  allowed  as  to  so  much 
of  the  nffidiivit  as  the  solicitor  swore  to  the  best  of 
his  information  and  belief  J.  had  stated. — ANTHONY 
BiRHELL,  &C..  Co.,  Kk,  DoIO  V.  ANTHONY  BiRRELL, 
Ch.D.  Kekemich,  J. ;  [1899]  2  Ch.  30  ;  68  L.  J.  Ch. 
444 ;  80  L.  T.  688. 

15.  Execution  —  High  Cuurt  judgment  —  County 
court— Payment  by  itutalmeuts — Debtiirs  Act,  1869 
(32  &  33  Vict.  c.  62),  s.  5.— A  creditor  who  has 
obtained  a  judgment  in  the  High  Court  and  after- 
wards obtained  from  the  county  court  judge  an 
order  for  payment  of  the  debt  by  instalments 
cannot  put  in  motion  the  High  Court  procedure 
and  issue  execution  without  going  to  the  county 
court  judge  and  getting  the  order  made  by  him 
discharged. 

Joues  V.  Jenner,  4  W.  R.  631,  25  L.  J.  Ex.  319, 
approved. 

In  re  Ives,  Er  parte  Addington,  34  W.  K.  503,  16 
Q.  B.  D.  665,  overruled. -MoNTQOMEKY  v.  Dk 
BULMES.  C.A.,  22 ;  [1898]  2  Q.  B.  420. 

16.  Garnishee  order,  action  vjwn — Judgment — 
It.  S.  v.,  1883.  ord.  42,  r.  24  ;  ord.  45,  rr.  1,  2,  7  ; 
Appendix  K.,  I\-rm  40. — Though  a  garnishor  who 
has  not  received  payment  from  the  garnishee,  a 
limited  company,  is  not  thereby  entitled  to  petition 
for  a  winding  up,  he  can  bring  an  action  under 
ordtr  14  on  the  garnishee  order,  and  obtain  a  judg- 
ment against  the  garnishee  which  may  be  made  the 
foundation  of  windii>g-up  procet^dinga. 

In  re  Combined  H'eighim/  and  Advertising  Machine 
Co.,  38  W.  R.  67.  43  Ch.  D.  99,  discussed.— 
Pkitchett  v.  Enolisu  and  Colonial  Syndicate 
(Limited),  C.A.,  577  ;  68  L.  J.  Q.  B.  801. 

17.  Iiderplfuder  —  Stakeholder  —  liaihe  est^ijtped 
from  setting  up  jus  tertii — 11.  S.  C,  ord.  67. — A 
bailee  who  is  estopped  from  setting  up  the  Jus  tertii 
may  nevertheless  be  entitled  t^i  relief  by  way  of 
iuterjileador.  —  Mersey  Docks  and  Harbour 
BoAHD.  Ex  PAiiTE,  C.A.,  3" 6 ;  [1899]  1  Q.  B.  546; 
68  L.  J.  Q.  B.  540 ;  80  L.  T.  143. 

18.  Li'juidatrd  dumugrt — Jiond — Condition  not  ttt 
cinnmit  brmch  of  injunction — Enumeration  of  pro- 
hibited acts — Condition  depending  on  one  event — 
H.  S.  C,  ord.  14,  r.  1. — A  bond  was  executed  by 
the  defendant  for  the  payment  of  £100  to  the 
plaintiff.  The  condition  of  thn  bond  was  that  if 
the  defendant  should  at  all  times  thereafter,  in 
obedience  to  a  perpx-tuHl  injunction  granted  by  the 
High  Court  of  Justice,  refrain  from  tre^ passing  on 
the  plain  iff's  lands  therein  mentioned,  or  the  walls, 
gates,  or  fences  thereof,  or  inclosing  the  same,  and 
from  pulling  down  or  removing  or  otherwise  injur- 
ing the  same,  or  inciting  others .  to  ooiumit  any 
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nidi  trerpuMi,  the  oUigmlian  ihcNiM     rcid.  Tfan 

defendiint  committed  a  nreach  of  the  injunction. 

Held,  th»t  the  condition  of  tho  bond  dfipend»Mi 
on  one  event  only  -njtmely,  a  breach  of  the  mjuiK  - 
tiou,  aod  that  the  soiu  suoured  by  the  bond  w»4  a 
liquidated  sum,  to  the  recovery  of  which  the 

grooedure  of  ord-   14,  r.    1,  was  appUoatile. — 
T&iCKiAXD  V.  Williams.  C.A.  ;  [1890j  1  Q.  B. 
382  ;  6H  L.  J.  Q.  B.  241  ;  SO  L.  T.  4. 

1 9.  Mortyugv — Fori<  l<.i*  art — Oiaim  /or  mcotmtt  and 
inijuiritt,  fftredoiMTf  ur  mle — Foreeloture  judgmmt  in 
chamher$ — Summon* /or  directiotu — Ord.  15,  rr.  1,  2 
"  Ord.  30,  rr.  1,  2,  3. — An  order  for  aooouiif  s  and 
innnirina  lonfllimn  o  aaliL  H  — «»^»  wiftlmiifc 
objeetioo  on  tli«  htmriag  of  »  wimuiMnif  for  finw- 
ti  riR  under  ord.  30  cannot  gubseqnently  be  aat 
ttKiiIe  oulely  on  the  ground  of  want  of  jariadiction. 

Jh/utt  v.  Ntvikt  V.  N.  18S7,  p.  35,  o(MMid««d 
and  applied. 

Decisicm  of  Eoinir;  J*,  ■liriuaJ. 

/'ar  Bomer,  J.:  11m  oooit  liai  jwiadifltiou  to 
make  an  ordnr  for  toMSomn  In  cbatnbprs  on  a 
aumnunu  under  ord.  15. 

Smith  T.  Davits,  28  Ch.  D.  G50.  followed. 

Whether  there  is  any  jnriNdiction  to  make  the 
usual  order  fur  accoants  and  inquiriee,  foreclosure 
or  iialc,  on  the  hearing  of  a  siiuimobH  for  directions 
nader  otd.  30.  gtum. — Huktos  v.  Busbok,  C.A. ; 
80     T.  415. 

20.  Parties — Action  against  tu-<>  joinf  ihl'ora — 
Jwigment  by  cotigenf  wjaingl  vnt  dtfrialnnt — (Vi;/- 
tinuauce  of  actiott  iii,aiust  i^thtr — Mtrgtr  -  riiad- 
ing, — If  in  an  action  brought  against  two  joint 
mMOn  one  of  tho  two  submits  to  judgment,  the 
cUm  agaiuat  tb«  other  ia  nuvged  in  tho  jiidfnnent, 
and  the  phdntiff  oaunot  obtain  a  aeooud  j  adgment 
8gftin«t  tlu'  remaining  dofondant. 

The  rule  iu  King  v.  JJoart,  18  il.  <V  W.  -1!U  (as 
pxpliiiued  by  Bowen,  L.J.,  in  /n  r-  /;  '  .  34 
W.  li.  127.  31  Cb.  D.  177J,  applied.— ALiclkod  v. 
Power  Ch.D*  Brjpu,  J,^  74;  [1888]  2  Ch.  386; 
79  L.  T.  e7. 

21.  Parties — Joinder  "f  dt/cndmitf    Se/''irate  (oris 

—Alttrtuttive  claims-  -  .\'<  'jl  i'/r  idllj  l-lttui/  duim  Itintfr — 

Ord.  16,  r.  7. — The  plaiuufts  claimed  damages  by 
raiBoa  of  the  defendants  having  negligently 
oxoavMitcd  the  aubaoil  of  th«  atreet  adjoining  the 
plaintiJIs*  premiaes*  .tnd  ao  taken  away  the  support 
theruof,  thereby  oausing  a  part  of  the  premises  to 
subside.  The  defendant*,  in  the  statement  of 
di'f<!ii(  o,  denied  that  the  injurit^b  couiplairied  of  were 
cauaed  by  their  acta,  and  allef^ed  that  the  in  juries 
w«re  caused  by  tho  in'fj;li>;eiic*i  of  i\  water  ooiupiuiy 
in  leaving  t>ieir  water  umin  inmtllioiently  stopped. 
The ptwintiffil  thereupon  upplied  to  add  the  water 
oompniiy  Ml  defendaata  in  the  action. 

Htdd.  that  the  oaoaea  of  action  against  the 
dHf.'iidiinta  uiid  tht^  water  coiajjany  wen'  sepurate 
tind  liiHtmot,  and  that  therefore  the  water  company 
could  not  bo  added  as  defendants. — THOMPSON  v. 
London  County  Council,  (J  A.,  433;  [1699]  1 
Q.  B.  840;  68  L.  J.  626;  80  L.  T.  »12. 

22.  Piirt'iti  Tonid''r   of  jdainUftt     ■  Cinciri  t,f 

ucd'jh — It.  <b.  (..'.,  ord.  r.  1. — Under  ord.  IG,  r.  1, 
ill  its  amended  form  now  in  force,  persons  may  join 
MS  plaintiffs  whose  causes  of  action  arise  out  of  the 
same  aeries  of  transactions,  iriiera  n  oommon 
queation  of  law  or  fact  ariaes. 

8troud  V.  LtiwtMt,  46  W.  B.  626,  [1898]  2  Q.  B. 
44,  conaidared. — OxfOBD  ARB  Camuridob  Uni- 
VKRSirnta  v,  Otll.  Ch.D.  8tirli»</,  .A,  248;  [1899] 
1  Ch.  55 :  68  L.  J.  Ch.  24 ;  79  L.  t.  338. 


CbmnMHi  grmmd  o/rsiitf—RigkU  im  markd — R.  8,  C, 

<*rJ.  1(5,  rr.  1,  9.  — Where  certain  prefermti'il  riji^hts 
are  alleged  to  have  been  conferred  by  statute  upon 

un   iuil(_'tiKite  cl;v>a,  who  claim  SUOh  ri^^L'.y  not  ai 

members  of  the  general  public,  but  as  a  section  of 
aud  adverse  to  the  general  paUio,  tbentiiemembari 
of  aiuih  a  statutory  oImi  poMaa  a  common  intareat 
Md  oommon  rigfeiii  and  loaio  Bembefa  of  the  claaa 
oan  properly  bring  an  action  oo  behalf  of  tbem- 
aalvea  and  all  o&or  members  of  tiie  daas  to 
maintain  euch  statutory  intereat  an  I  rlgLte, 

The  Attorney -General  is  a  proper  party  to  such 
an  action,  but  only  as  representing  tM pvUiO  M n 
whole,  aud  not  the  statutory  class. 

A  statutory  preferential  right  was  claimed  in 
M^paofeof  three  diaaaea  of  rtai^  at  Oovwit  Qarden 
Market,  and  it  was  lOQ^^it  to  eonbine  ttio  iSiree 

claims  in  oti.-  acfion. 

Held,  tbst  this  wan  a  mere  matter  of  coin  eiij,'i] 
mill  tliiit.  ttji'TM   was  nothing  iri    tlx'  hi.^^.-  to  mnkeit 

necewary  that  there  should  be  three  actions,  each 
confined  to  one  daas  of  stands. 

Dpcision  of  Boner.  J.  {ante,  p.  170)  (Vaoghaa 
Williams,  ImJ.,  dissetUienie),  revergod. — Ellw  m. 
Bwvono  (DVKX).  C.A.,  38d;  [1888]  1  Oh.  4M; 
SSL.  J.  Gb.  288;  80L.  T.  .m 

24.  Parties — Joinder  of  jAaintiffs — Cvinmon  tBUtt 
qf  aetion—B.  S,        ord.  16.  r.  l-^Companff— 

ignorard  <ff  tOKtmU  of  prMpectua,  hut  not  repud^ny 
it  before  tutim  hmtght — DirtfUrrs'  Liability  Act, 
1S90  (.53  &  54  Fid.  c.  64),  s.  3.— The  expression 
"  The  earae  transaction  "  in  K,  S.  C,  ord.  IG,  r.  1, 
does  not  nece&sanly  imply  a  tran»actiou  takint? 
plaoe  between  two  parties;  and,  where  diffennt 
panona  have  caoaes  of  aotjon  arising  out  of  tte 
same  tranaaotfon.  tbw  inaT  be  io/boad  m  «o- 
plaintifi. 

The  expression  "  proapectuii  '*  in  the  Directon' 
Liability  Act,  1890,  means  tho  prospectus  on  th^ 
fiii'ri  (jf  which  siiiirr.-  ur  'l-beuturejj  are  taken. 

A  person,  who  assumes  tho  poat  of  director 
of  a  company  and  is  aware  ot  the  iasoe  of  a 
prospectuH,  does  not  eeome  from  his  liabilities 
under  the  Dinefam'  Lbbili^  Act,  1880.  by 
ahataining  bom  maUnig  m  mivkf  t»  to  m 
oontanta;  he  nniat  give  public  notiioe  of  bis 

repndiafinri  of  s.ijh  prospectnF",  !ind  it  will  not  hr^ 
Mufiicient  for  him  repudiate  it,  after  action  brought. 
Drinoqbibb r.  Wood.  Ch.D.  Burnt,  J  ,  J  Vj  ;  [M88] 
1  Ch.  393;  6S  L.  J.  Oh.  181 ;  79  L.  T.  54K. 

against  firm  in  jfrniV 
ititvf — form  o/  tit/tace — Deatn  of  partm-r  u  ftrr  iir^V>« 
— D'ffnrr  by  pde  *t'rviving  partner — (>rd.  4S(i,  r.  o. — 
'I'u'ii  ]i:irtM'rn  wt^re  F<u>:-d  in  the  name  of  their  linu. 
AftiT  iipj  I'Mrmi.x'  and  before  defenOft  delivered  one 
i  f  rhtH  jiiirtr  .'rs  died,  and  the  surviving  partner, 
Ik.  C.  Nesbitt,  delivered  a  defence  headed  with  the . 
title  of  the  action,  followed  by  the  trarda  **IkiBaa 
of  the  defendant  R.  C.  Xeabitt." 

Held,  that  the  defence  was  wrong  in  form,  as  it 
wa«  not  a  defence  of  t'nv  IImd,  Imt  of  iLe  survh-ing 
partnur  in  his  individual  capacity,  in  woich 
capacity  he  was  not  sued. — Ellis  v.  Wadkson  \ 
Mallssom,  C,A.t  420;  [1099]  1  Q.  B.  714;  &> 
L.  J.Q.B.0O4;  80L.T.M8. 

26,  P'li/mfnt  i>>i<}  court— Denial  of  liability— 
Acceptaitci  hi/  ylainiiff — CiiiintercJnim — AJmintum— 
R.  S.  C,  vrd.  '1-1,'rr.  1,  (>,  7.— Tht-  .l-ject  of 
payment  into  court,  where  all  liability  ii  denied,  is 
to  eiuble  a  defendant  to  dei^  a  plaintiflra  tij^t  to 
sue,  yet  to  offar  a  aom  ai  the  pcioa  of  peaoe  and  for 
the  prevention  of  iiirtlMrUtiMitfam.  Soch  an  offer 
ia  not  an  admiaaion  of  On  piainlirs  tillflk  wd 
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cannot  be  converted  into  such  by  tbe  plaintiff 

BOOFiititig  tbc  sum  paid  in. 

Decibiou  of  Stirling,  J.  [antr,  p.  489),  affirmed. — 
COOTK  r.  FoKD,  (7.  J..  518  ;  [1899]  2  Ch.  93;  68 
L.  J.  Cb.  508  ;  80  L.  T.  097. 

27.  Payment  into  court — Trtuter. — A  trustee,  in 
answer  to  a  motion  that  he  »hould  pay  into  court 
money  arising  from  the  sale  of  shares  forming  part 
uf  the  trust  property,  swore  that  he  in  good  faith 
paid  awav  the  purchase-  money  in  the  liolief  that  he 
was  entitled  thereto,  and  no  part  thereof  was  then 
iD  bis  hands. 

Held,  that  as  the  terms  of  the  affidavit  did  not 
gbow  that  the  trustee  had  no  control  over  the  pur- 
chase-money, he  must  bring  the  sum  into  court. — 
BsMSON,  Rk,  Elletson  v.  Fillers,  Ch.D.  North,  J., 
2G4  ;  [1899]  1  Cb.  39  ;  08  L.  J.  Ch.  5 ;  79  L.  T.  690. 

2S.  Payment  out  of  court — French  iubjects — Infants 
— Frtiich  guardian't  right  to  receive  vwnry—  Discretion 
of  court. — A  French  subject  who,  according  to 
Fr(>nch  law,  is  the  legal  guardian  of  his  infant  children 
»l»o  French  subjects),  ai;d  is  empowered  by  that 
aw  tu  receive  and  give  legal  discharges  for  all 
moneys  coming  to  them  during  their  minority,  is 
not  entitled  as  of  right  to  payment  out  of  court  of  a 
fnnd  to  which  such  infant  children  have  become 
absolutely  entitled. 

The  court,  however,  can,  in  its  diAoretion,  pay 
the  fund  out  to  him  upon  the  production  of  satis- 
factory evidence  that  it  will  be  applied  for  the 
benefit  of  the  children.— Cuatard's  Settlkmknt, 
Re,  Ch.D.  Kekewich,  J.,  516;  [1899]  1  Ch.  712; 
68  L.  J.  Ch.  350  ;  80  L.  T.  645. 

29.  Receiver — Ejectment  action — Disputed  title — 
Ikjtndant  in  receipt  of  rents — Judicature  Ad,  1873 
136  4  37  Vict.  c.  66),  s.  25,  sub-section  8.— The 
appointment  of  a  rec4>iver  in  an  action  pending  to 
recover  possession  of  land  is  discretionary  on  the 
part  of  the  court,  and  on  all  such  applications  the 
lurrounding  circumstances  must  be  considered.  If 
on  the  evidence  before  the  court  it  is  satisfied  that 
the  plaintiff  has  shown  a  good  title,  and  that  the 
tenants  aru  in  jeopardy  through  the  defendant 
being  in  possession,  a  receiver  will  be  appointed. — 
JoH.N  i'.  JoiEN,  C.A.,  62;  [1898]  2  Ch.  573;  79 
L.  T.  362. 

30.  Receiver — Equitable  execution — Charge  on  land 
—Reversion,  sale  of — "  Actual  delivery  in  executiott  " 
-Judgments  Act  {21  &  28  Vict.  e.  112),  «.  1.— The 
defendants  in  a  probate  action  having  beuu  con- 
demned in  coflts,  the  plaintiff  obtained  an  order 
from  the  Probate  Division  for  the  a])pointment  of  a 
receiver  of  the  rents  and  profits  of  real  estate 
vested  in  remainder  in  the  defendants.  On  an 
aijiliuatiou  in  the  Chancery  Division  by  the  plain- 
tin  tor  a  charge  on  and  sale  of  such  remainder, 

Held,  that  no  such  charge  or  sale  could  be 
enforced,  aa  the  appointment  of  a  receiver  did  not 
constitute  an  "actual  delivery  in  execution "  of  the 
remainder  within  the  meaning  of  section  1  of  the 
JmJgments  Act,  1864.— Harrison  ajtd  Bottomley, 
Re,  C.A.,  307;  [1899]  1  Ch.  465;  68  L.  J.  Ch. 
208  ;  80  L.  T.  29. 

il.  Receiver — Equitable  execution — Summons  for 
oppf'intment  "/  rertivrr — Personal  service — Ord.  67, 
r.  4,  5. — Where  the  defendant  has  not  entered  aui 
appearance  to  the  writ  in  the  action,  a  summons 
for  the  appointment  of  a  receiver  cannot  be  served 
opon  him  oy  filing  it  at  the  Central  OfiBce  under 
•f^-  67,  r.  4,  but  must  be  served  personally,  or  an 
order  obtained  for  fiub8titute<i  service. — TlLLlxa  v. 
Bltthe,  C.A.,  273  ;  [1899]  1  a  B.  557;  68 
J.  Q  B.  86 ;  80  L.  T.  44. 


32.  Receiver — Married  vxman — "  Equitable  execti- 
tiou"-  JnrisiIirtioH — Ci>sts  "  fxtyable  out  of  married 
uwnan's  sejtarate  estate,  but  nU  otherwise" — Judica- 
ture Act,  1S73  (36  &  37  Vid.  c.  66),  s.  25.— A 
married  woman,  in  an  action  unsuccessfully  brought 
by  her,  was  condemned  in  costs,  to  be  taxed  and 
paid  to  the  defendants  "  out  of  the  plaintiff's 
separate  estate,  but  not  otherwise."  The  only 
separate  estate  to  which  the  plaintiff  was  entitled 
was  a  reversionary  share  in  some  property  left  to 
her  by  her  sister's  will.  The  share  having  come 
into  possession,  Kekewich,  J.,  on  the  application  of 
the  defendants,  and  before  the  certificate  of  the 
defendants'  costs  had  been  issued,  appointed  a 
receiver  of  the  plaintiff's  share. 

HeM,  by  the  Court  of  Appeal,  on  the  authority 
of  Knirns  v.  Leaf,  12  W.  R.  462.  1  Hem.  &  M. 
081,  that,  apart  from  the  Judicature  Act,  1873, 
s.  25,  there  was  jurisdiction  in  the  court  to  appoint 
a  receiver  of  the  married  woman's  separate  estate 
for  the  protection  of  the  fund  out  of  which  the 
costs  were  directed  to  be  paid. 

Decision  of  Kekewich,  J.  {ante  p.  1.18).  affirmed. — 
CusiMi-N!}  V.  Perkins,  C.A.,  214;  [1899]  I  Ch.  16; 
68  L.  J.  Ch.  67  ;  79  L.  T.  456. 

33.  Striking  out  sUttement  of  claim — Action  to  set 
aside  judgment  by  default  on  ground  of  fraud— 
R.  S.  C,  1883,  ord.  27,  r.  \5— Payment  into  court— 
Adion  for  malicious  presentation  of  bankruptcy 
jtttition — Allegation  of  special  damage. — Notwith- 
standing the  provisions  of  ord.  27,  r.  15,  which 
provides  a  short  method  of  setting  aside  a  judg- 
ment by  default,  an  action  to  set  aside  such  a 
judgment  on  the  ground  of  fraud  is  still,  subject  to 
the  discretion  of  the  court  as  to  costs,  maintainable 
without  leave.  The  court  will  not,  therefore,  strike 
out  as  frivolous  the  statement  of  claim  in  an  action 
for  that  purpose,  though  it  may  order  the  plaintiff 
to  pay  into  court  the  amount  of  the  judgment  im- 
peached. Nor  will  the  court  strike  out  as  frivolous 
a  statement  of  claim  in  an  action  for  damages  in 
respect  of  bankruptcy  proceedings  maliciously 
taken,  on  the  ground  that  it  does  not  contain  an 
allegation  that  the  plaintiff  has  sustained  special 
damage.— Wyatt  «'.  Palmer,  C.A.,  549;  [1899] 
2  a  B.  106;  68  L.  J.  Ch.  86;  80  L.  T.  639. 

34.  Summotu  for  dirtdions — Statement  of  daim — 
Judgment  in  default  of  defence — Ord.  27,  r.  11 — 
— (}r(l.  30,  rr.  1  (fc)  and  8. — K.  commenced  an  action 
against  C.  for  an  injunction.  C.  appeared.  K. 
having  on  motion  obtained  an  interim  injunction 
delivered  a  statement  of  claim  to  C.  without  taking 
out  a  summons  for  directions  as  required  by  ord.  30, 
r.  1  (b).  C.  failed  to  deliver  a  defence,  and  K. 
moved  for  judgment  in  default  of  defence,  under 
ord.  27,  r.  11.  At  the  hearing  of  the  motion  C. 
contended  that  it  should  be  dismissed  as  irregular, 
since  it  and  the  delivery  of  the  statement  of  claim 
were  steps  ui  the  action,  and  they  were  taken  with- 
out first  taking  out  a  summons  tor  directions. 

Held  that  C.  was  not  entitled  to  have  the  motion 
diemissed.  K.'s  procedure  was  irregular,  but  C.'a 
only  remedies  were  to  take  out  a  summons  to  have 
the  action  dismissed  under  ord.  30,  r.  8,  or  to  move 
to  have  the  notice  of  motion  set  aside  as  irregular. 
—Kemp  v.  CoLMAif,  Q.D.D. ;  80  L.  T.  54. 

35.  Trial — Neio  trial — Apjyeal  from  amnty  court 
—  Plaintiff  s  eridence — Refutal  of  judge  to  withdraw 
case  from  jury — Defendant's  evidence — Case  then  with' 
dravm  fr<m  jury. — On  the  14th  of  September, 
1898,  the  non  of  G. ,  the  apijellaut,  at  1.30  p.m. 
loaded  twelve  cows  at  M.  D.  station  ou  a  truck  of 
the  respondent  company.  The  cows  were  consigned 
to  C,  another  station  twenty -five  miles  distant,  and 
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at  ibfi  time  of  loudiug  mm  la  good  condition. 
App«lUat  had  oa  otker  oooaiifnM  Mnt  oattia  from 
M.  D.  to  OL,  and  they  had  moaHy  aniy^  hy  ft  p.iD. 

On  'I'bAs  fK-ca^ioii  tlioy  flirl  not  amve  till  ftftpr  niid- 
niglit,  und  were  then  found  to  be  in  a  damaged  and 
exhausted  coudition.  G.  then  brought  an  action 
againfii  the  rcwpoudent  oompany  in  the  county 
wait,  on  the  ground  that  the  injuriM  had  been 
fiaiwad  hy  tha  rMpondanta'  negligence.  Attn 
endeooe  had  heen  given  in  anpport  of  tb« 
plaintifTs  cauo,  counsf'l  for  tho  dpfeuco  suhmittt-d  ; 
that  there  was  no  i;vid»'UCH  of  negligence  to  go  to  1 
the  jtiry,  but  the  judge  held  that  a  prima  facie  case  ' 
had  been  made  out.  Evidence  was  then  given  by 
the  eouipany  to  the  effect  that  the  delay  in  the 
arrival  of  the  cattle  wag  due  solely  to  ahunting 
nperations  to  avoid  pwprger  traine.  Th«  ju^jj.. 
thereupon  withdrew  the  Csbo  from  the  jiif>.  aud 
gave  judgment  for  the  company.    G.  appealed. 

Held  tiiat,  though  the  county  court  judge  wa« 
wrons  in  withdrawing  the  case  from  the  jury,  and 
■honld  hATO  left  it  to  them  with  a  strong  direction 
to  And  a  verdict  for  the  defendants,  yet  that  it 
would  be  useless  to  nend  the  case  back  for  trial,  as 
the  only  verdict  that  could  be  found  ou  the  evidence 
mutt  be  a  verdict  for  the  defendants. — OODDAUD  v. 
UlDLAim  BAittrAT  Co.,  ;  80  L.  T.  684. 

36.  Triiil  —  Nuc  trial —  V^rdirt  —  Judcjment  — 
Damagti. — Where  a  jury  fcand  (1)  that  the  death 
ol  tlie  irihnntiff's  wife  had  been  aooderated»  but  not 
to  any  appreciable  extent,  by  taking  a  doM  of 
tartar  emetic  negligeutly  supplied  by  the  defend- 
ants :  (2)  that  the  plaintiff  had  sufTerr  !  no  r!amage 
thereby,  but  that  his  minor  child  had  incurred 
damage  to  the  extent  of  1,000  dols. 

Held,  that  the  action  must  be  dismiMed,  becanae 
the  damages  attributable  to  the  defnndants  were  on 
thoeo  findings  (which  could  not  properly  be 
disturbed)  inappreciable  and  irrecoverable. 

The  Court  (jf  ir^u'eri'N  "n.'ti'jli  in  error  in 
directing  a  new  trial  on  the  aMumption  that  the 
findings  as  to  damages  are  contoadictory  and 
jUogiML'-KKB&Y  V.  Eholamd*  P.C.  i  [18981  A.  C. 

37.  Trial — Notice  of  trial — Length  of  notice—  T&n 
day»  he/ort  trial— B,  S.  C,  1883,  ord.  36,  rr.  14,  18  ; 
ord.  SO,  r.  2.— >Tho  oouxt  has  jurisdiction  to  order  a 
defendant,  in  any  oaae  in  which  it  seemi  just,  to 
take  ten  days'  notioe  of  trial,  to  expire  on  uie  day 
when  the  trial  comes  on. — Baxteil  r.  Holuswortii, 
O.A.,  179;  [1899}  1  a  B.  266  ;  68  L.  J.  Q.  B.  154; 
79L.T.4M. 

38.  Trial  with  Jury— Prolate — Notice  only  to  cro3»- 
wsawiiJie  u'itnesse:i — Costs—I  Jrd.  21,  r.  18. — Ord. 
21,  r.  18,  haa  established  n  ne'A-  tiiid  rom- 
plete  rule  that  a  party  oppo&ing  a  will,  who  with 
hk  defence  givei  notiioe  of  intention  only  to  oroes* 
examine  the  witnesses  produced  in  loppOTt  ol  the 
will,  is  not  to  be  liable  to  pay  the  cost*  of  the  c/Qun 
sido  uiili;'S8  the  judge  ifl  of  (jjaiiiini  ih-ii  there  was  no 
reasonable  cause  for  opposing  thu  will,  and  the  rule 
extends  to  cases  heard  before  a  j  ury  asked  for  by 
the  defendant.— DAvm  «.  JoKXSk  ^*J>*  ^  AdJ)* ; 
68L.J.P.<0;  60lbT.<»l. 

80.  Wr^—Strvice — Service  ofwritout  of  juritdidion 
^•Contnid  "  which,  aceording  to  th»  ternm  therwf, 
ought  to     ptT formed  ipithin  tM fufitdidion** — Ruke 

c/.Su].r-;;,r  f. ISSV;,  fjrd.  11,  r.  1  (e).^Tii  ord-rT 
to  allow  service  of  a  writ  out  of  the  juxudiction 
onderord.  11,  r.  1  (e),  the  contract  for  breach  of 
which  the  action  ia  broi^ght  moft  be  one  which, 
aooofding  to  the  tanna  fheraoir  mnat  be  performed 
witfaiatbejnziidiotiap.  wwathe  ffinnm 


a  case  where  the  contract  may  be  p«loBMd 
within  or  out  of  the  inriidietion. 
Whwe  the  dafenaant  abroad  oouUidsi  ts  all 

pDoda  sent  in  him  and  remit  the  procetdi  toEngliad 
by  bills,  and  he  sold  the  goods  and  kept  ths 
ceeds. 

Held,  that  since  his  contract  ooold  all  fa«  p^- 
formed  abroad,  no  writ  could  be  iasned  b«fe  iur 

moiiiy  bad  and  i«eai?ed. 

The  decision  of  the  Court  of  Appeal  r«T«rNd. 
— COKBKB  V.  LiBTLASTD,  ti.L. ;  [1898]  A.  0.  534; 
79  L.  T.  180. 

40.  Writ — Service  out  of  juritdidion — Stemmrj 
and  proper  jiartie* — R.  S.  C,  18^3,  ord.  11,  r.  I  (j)— 
IiiiufficietU  di$clo»ure  of  fact* — Diterdim  of  cdhI— 
Tnis  was  an  aetiou  brought  i^almt  loar  poMas 
for  relief  in  lespcet  a  brsaoh  of  trast  in  UBBnpv 
invehtment  of  tnist  fund*.  Ti^o  first  three  aHrt- 
dtiita  were  partners  in  a  firm  of  souators  practistLjj 
in  Call  uttn ;  the  fourth  was  the  legal  perscLi. 
rfjpresentative  of  the  survivor  of  the  two  Uiui<e-« 
who  w«>re  alleged  to  be  responsible  for  the  farad 
of  trust  He  wae  fsddsnt  in  Bn|riaad,  sad  M 
been  duly  served.  An  order  bad  been  asds  for 
service  out  of  the  juri*di  :fi  n  upon  the  first  ti-w 
defendants  npon  aJBida.  ts  which  only  «t4ted  llu 
the  money  was  in  tht  ir  hnii  ifs  when  invested,  taid 
the  investment  waa  really  made  \tf  them.  Ik 
three  defcndants  now  moved  to  disclncge  the  arte. 
It  appMued  frooa  the  ondsnBe  on  tins  Mtigs 
that  the  defendantfs  Srm  had  only  aeted  as  sbBei- 
tors  for  the  trustees,  the  business  bsvir.i:  br-c 
bruught  in  and  entirely  conducted  by  a  aix^a^ 
member  of  the  firm. 

Held,  that  the  order  for  service  mait  be  m- 
charged,  because  (1)  the  affidavits  cm  wbiob  tb 
order  was  obtained  did  not  sufficxoitly  disotcss  tte 
facts ;  (2)  the  first  three  defendants  w«r«  IMI 
iioci:'9Mrtrv  or  prijper  j:iiirtiL"<  to  the  aL'tion ;  (SI  tM 
ca8«  was  not  one  lu  which  the  court  ought  is  ttn 
exorcise  of  its  discretion  to  order  the  case  to 
trisd  in  England.— Pi.Aami  v.  BsoMt  Cli*. 
North,  j; ;  70  L.  T.  186. 

Ker  also  Administration,  8  ;  Admiralty,  3;  AMg^ 
meat,  1,  2;  iiaukruptcy,  20,  21  :  C  jiumon;  Oon- 
pany,  3,  11.  34,  35,  37  ;  County  C  nt,  1 ;  Dixx.- 
9*11 ;  Injnnctiou,  1 ;  Inland  Bcvenue,  8;  Josbm 
5 ;  Libel,  3 ;  Local  Qovemment,  21 ;  MmoiI 
Woman,  2 ;  Partition ;  Poor  Law,  4. 

f&DIOIFAL  and  AGENT:— 

1.  Agreemmt  by  iiyent  tsflft  third partu  toiitrimfi 

of  jirincipal—Sttrrejilitious  deuUinj  urith  other  ^irirjije> 
— Bribe  accepted  hy  aqent — Avvidance  of  coutri-.— 
The  defendant  airroea  to  purchase  a  j  fur  :.  i»* 
from  the  plaintiff,  provided  they  were  paaed 
sound  by  a  veterinary  surgeon  who  wss  snsloTcd 
by  the  deftadaot  to  examine  theoDu  Ths  tarn 
were  certified  as  sound  by  the  veterinsry  snrgta% 
and  the  defendant  tent  a  cheque  for  the  prioe.  1^ 
horses  were  delivered  and  foond  to  be  unwund,  lad 
thereupon  they  were  retuned  and  the  cLqa* 
Stepped.  In  the  oonrse  of  the  trial  of  anacacois 
^e  eheqne  it  was  elicited  that  the  xe/ttaagf 
surgeon  bad  accepted  a  bribe  from  tiie  plsintiC^ 

Held,  that  it  was  immaterial  to  inodis 
effect  till"  bnlio  hiiJ  on  tbo  miuJ  of  tlie  aefecd»tt'! 
agent,  that  the  offer  and  acceptance  invahdato* 
certificate,  and  that  the  plaintiff  oonld  not  reooyw 
nnAar     oontxAOt  whiob  dspsnded  od  ths  vihih? 
of  theoMtlllorta.— Brifwat  v.  Bwubwood.  CA. 
[1899]  1Q.B.  360;  68  L.  J.  a  B.  380;  80  LT.  U- 

2.  FuMic  Mf—StgUfm^MMnf  mh 


Digitized  by  Google 


161       iVAu^Nrf  tfmfAira^. 


DIGEST. 


162 


DangfTout  imtrk — Emploipufui  of  rriitradirr — Liahility 
of  j  ulli,-  }.r,ihj. — •WbfTi'  li  jmblic  hxidy  tHkes  upon 
iUcK  the  tuakuig-up  of  a  ruad,  such  work  being  o{ 
itself,  unlesn  carcfnlly  done,  likely  to  be  dangeroiu 
to  tlM  pnbUOt  A  duty  is  out  npon  sucb  public  body 
to  Me  tiu^  ao  daDgerowi  obstructions  are  allowed 
toexiBt  topMsengen passiog nloutr  the  road.  Tbat 
duty  oannot  be  e-raded  by  eniploying  a  cootnotor 
to  carry  out  the  work — Hill  i\  Tottkkhaik 
DiaxaiCX  COUKCIL,  Q.Ii.D. ;  79  L.  T.  495. 

S.  BatifiaMwn  by  prinrii>al-~€kmtrati  hi/  agent  in 
name  of  prineipul,  but  /ttr  his  oum  ben <=/il.— When 
an  agent  makes  a  contract  purporting  to  sell  jB^oodi 
iu  the  name  of  a  principal,  out  with  the  fraudulent 
intention  of  selling  them  on  his  own  account  and 
for  bis  own  bt-ui  Ht,  if  is  cMiupt tent  for  the  principal 
to  ratify  and  take  the  beneiit  of  the  coutraot  as 
uaiaik  the  buyers. — ^Tiedbmahn  akd  LEDXHiiAinr 
Vaam  Ba,  Q,BJ>.  i  [1609]  2  a  B.  66;  68  HJ. 
a  B.  802. 

S^e  also  Contract,  C> ;  NcgligaMe^  1,  2. 

PiUKCIPAL  and  SUBBTY 

1.  Pond — Hate  eotUdor — Dbchanje  of  )itretie$. — 

Sureties  to  a  bond  for  the  due  performance  of  the 
duly  of  a  rate  coUiiCtor  wili  not  be  dist'hargod  from 
their  obligation  by  reason  of  the  obligees  continuing 
•oob  collector  in  their  service  where  he  has  been 
m^Uf  of  irregular  modes  of  aooountiog,  but  has 
MUD  goUty  of  DO  dishonesty  in  the  course  of  hi« 
■erriiMk  *od  wlwre  ■ucb  obligees  have  done  all  in 
tb«ir  power  to  git  Buoh  collector  dismiMwl,  the 
power  to  diimiai  it  not  being  Tfl«ted  in  ihini. — 
Caxtov  v.  Daw,  Q*B,D.i  6BT1.  J.  Q.B.  880;  80 
L.  T.  32&. 

3.  <k-nmUe$  —  00'mnliea  wuHMed  prindixii 
debtor* — Giving  time  one  co-mrtty — Cmtributicn, 
— The  plaintiffii  and  the  dcjfendant  ga^e  a  joint  and 
■ereral  bond  to  secure  the  repayment  of  m  i  Iv  mi:  ! 
made  to  a  compwiny  upo?i  a  second  mortgage,  an(t 
by  the  bond  it  wits  agreed  that  the  ])laiutiff8  and 
defendant,  as  between  theuutelvee  and  the  mort- 
gagee, should  bo  taken  to  be  principal  debtor*,  and 
UMit  tkay  duMild  not*  nor  ihould  eittier  of  th«aii»  be 
leleeeed  bfrmmm  of  time  being  given  to  the  oom- 
pany,  or  by  any  forbearance,  act,  or  omission  of  the 
mortgagee  or  his  rw^ij^tis.  The  company  was  sub- 
sequ'  iitlj  ■.\(v,iijil  11-  m  il  1  i  Hw  company  formed  to 
take  over  the  business,  subject  to  the  mortgagee, 
end  ttie  plainti£Ei,  without  the  ascent  of  the  defend- 
Mil»  peid  off  the  mortgage  debt  due  under  the  bond 
to  Ilia  mortgagee,  who  was  pressing  for  payment, 
obtained  a  taransfer  of  the  second  mortgage  to  them  - 
selr^,  the  new  company  covenanting  to  pay  to 
them  the  principal  simi  thereby  secured,  and  entered 
into  an  agreement  wilh  the  uew  company  that  the 
mortgage  should  not  be  enforced  or  the  mortgage 
mouey  called  in  for  six  months.  The  course  ado]ited 
hf  wa  plaintiffs  in  dealing  with  the  mortgage 
aaonilty  wia  in  the  beet  inteearti  of  all  oonoemed. 
Id  sa  eetioa  by  the  plalntillli  to  tmofm  Inm  the 
d.:f  ui^int  his  proportion  off      amoanifc  io  paid  by 

tlii  iu  liiiiit'i'  the  bond. 

Held,  that  the  plHintitTs  were  entitled  to  recover. 
— OuKF.Nwuon  V.  FKAsas.  C.A.,  230;  [1899]  1 
Q.  B.  312  ;  t>s  L.  J.  a  B.  228;  TOL.  T.  624. 

Bee  also  Troetee,  3. 

PBORATE r- 

1.  Admniiatratioh — ^<imi«t,<fr((^<ir  de  bonie  noa — 
Trudeet—Qnud  to  benefiwtry  limited  to  trud/uada, 
—'Where  tmet  Innde  are  ataadiog  in  the  name  of  • 

deceased  trustee,  a  grant  of  letters  of  nr?i-iiniitra- 
tiou  de  bonit  noH,  limited  to  the  trust  tuud,  may  be 
made  to  s  penoii  entitled  to  Oa  whole  benennbil 


interest  in  the  fund,  though  the  deoeaaed 

appointed  an  executor.— R.\toliffe,  T.\  GoooS  <tf, 
F.D.  A  Ad.1). ;  68  L.  J.  P.  47 ;  80  L.  T.  170. 

3.  iltbnrWsfraMon  —  jldmwuMrafor  and  rteeim- 

pendente  lit«— Citing  heir-at-law — Land  Trvimfvr 
Act,  18ti)7.— Where  the  deceased  has  died  posaeased 
of  real  and  personal  estate  an  adir^ini^tnitor  and 
reoeivfr  pendmt«  Ule  will  not  be  appointed  withoQt 
notice  to  the  heir-at-law.— WknUVB  ».  HUDMMT, 
P.D.  &  Ad.D. ;  80  L.  T.  296. 

3.  Administration — Bond — Dispensing  with  nirtiit* 
— /Vr^#)4(i/  bond  only  allowed — Court  of  J'r  ?  i?-  Act, 
1857,  »».  81,  82. — ^Tbe  administrator  of  an  estate 
which  coneists  of  sums  standing  to  the  credit  of  an 
action  in  the  Ohanoaiy  Division  may  be  allowed  to 
given  penonal  bond  fur  due  administration  withosl 
anietiee  tor  ntoh  toma  as  will  be  paid  in  tbat  actiM 
to  other  benefldariee  directly,  and  only  required  to 
give  a  l)oud  with  sureties  for  the  su -u  to  which  he 
ii  himself  entitled.— Lbaoh,  Is  Goods  of,  P.D. 
AAd,D.i  80L.T.  170. 

4.  Adminisinaion—  CikUim— DttVftmmmet  ^ 
son— Grant  to  grandum  without  tmng  see.— We 

de<jea«ed  had  three  children,  two  of  Tv^ora  pre- 
deceased him.  The  third,  a  son,  left  Eri^^lani  iu 
1872,  and  had  not  since  been  hear <1  of,  A  >^rHniison, 
a  child  of  one  of  the  deceased  ohildren,  applied  for 
letters  of  administration. 

Held,  that  the  grant  prayed  for  might  be  made 
to  tiM  atppUoant  wiUiont  dting  the  aon  on  fba 
applicant  nwearing  that  be  believed  himeelf  to  be 
the  sole  next-of-kin.—  Caixioott,  Ix  GkMXM  07, 
P.D.  A  Ad.D. ;  68  L.  J.  P.  67 ;  80  L.  T.  421. 

Admi»iUtnl^—  OndOor  —  Next-of-kin  tm- 
jhwnim— Amn  of  grant.— deoeeeed,  who  had 
carried  on  a  business  during  bis  lifetime,  died 
intestate  without  asoertainaole  next-of-kin  in 
i'riL-lainl,  Oil  an  applicitt i'_>n  ijy  li  <'ri'ditor  for  an 
immediate  grant  of  letters  of  adniiniatration  with- 
out citing  the  next-of-kin. 

Held*  tbat  a  grant  wl  coUigmda  bona  might  ba 
made  to  the  creditor  with  power  to  diipoee  of  tho 
property  and  bueineee  of  the  deoeaaed.— BoxaMT* 
Ik  Goods  of,  P.D.  A  Ad.D.  ;  68  L.  J.  P.  68; 
80  L.  T.  631. 

6.  A^hnimialratkm^Intutaie!f—Ba«lardr--BMl  tmd 
pertowd  Mfaft  Bk/kt  <ff  Orown-^Ltmd  T^rinn^  Adt 
1897  (60  &  61  Vid.  c  65),  s.  1.— Where  a  person 
dies  a  widow  (or  bachelor)  withoat  iseue,  a  baatard 

and  intestate.  eutitl<  1  to  real  and  personal  estate, 
the  grant  of  administration  to  the  nominee  of  the 
Crown  will  be  of  the  personal  estate  only,  as  before 
the  Land  Transfer  Act,  1897.  The  Crown  is  not 
bound  by  tbat  Act.  —  Haktley,  In  Goods  of, 
P.D.  <t  Ad.D.,  287  ;  [1899]  P.  40;  68  L.  J.  P.  16. 

7.  AdministnUion — Married  UNmran — Deed  of 
separation— Citation  o/AiuAond. — married  woman 
exeoated  a  deed  of  separation,  which  provided  that 
on  her  death  her  property  should  go  ae  though  bv 
husband  were  airily  1' ml,  ;iad  died  wliile  tlie 
deed  waa  alleged  to  be  stiii  m  ojieration,  timl  wbilii 
the  husband  was  said  to  be  largfly  iinltbrcHi  to  thy 
estate  of  the  deceased  for  payments  due  under  the 

Held, that lattma of  adminiatmtion ought  notto 
be  graatad  to  ibe  deoeaaed*B  naKt-of-Un  wlthont 

citing  the  busbar. d,  on  the  ground  that  he  might 
dispute  the  deed.— MtusON,  IK  OOODS  OF,  P.D. 
*  Ad.D,  i  WL,T,  Mb. 

8.  Administnttion  —  Married   woman  —  For«ig» 
domicil— Power   of  appointment — ITtW  mad$ 
eapeeaftto  ^  fower—AdmimUmUon  with  wiU  < 
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-—Grant  fci  ajmoiniee — Limited  itr  qmeral  grant. — 
TTpon  an  Application  for  admiiuHt  ration  with  the 
will  (Uioezed  it  appeam)  tbiit  the  dec««9»><1  wws 
domiofled  in  Franoe,  her  busbaisd,  who  aurvivad 
Imt,  bfling  A  domioilfld  Ftoiohman.  The  applicant 
waa  iba  afmointae  in  trust  under  tha  marriaK^ 
6ettletn«>nt  ot  thp  rJecPasod,  which,  on  the  fnoe  of 
it,  sppe*irpd  to  include  all  th«  property,  mid  thH 
(frouiid  of  the  application  was  that  the  will  had 
not  ^e♦'n  executed  in  aocorJauce  with  the  law  of 
the  doniicil  of  the  deoeaaed, 

Held,  that  unlms  the  husLsnd  of  the  deoaaaed 
ivereto  oonaent,  a  full  ^riir.t  ou^Ht  not  to  be  made; 
and  fhat,  in  :  l^ince  with  tha  praotioe,  falling 
the  buttbaud's  cou)^«'iit,  the  griuit  to  the  applicant^ 
8«  appointee,  should  be  limited  to  such  propeity  w 
the  deoeaaed  bad  power  to  diitpofla  ot,  and  did 
dlipoM  of,  by  tbe  fnttrumrat  MnMratiuir  thu 
appointment.  —  In  Goods  of  TbefojO),  P.O.  Jc 
A<LD.  I  [1899]  P.  247 ;  68  L.  J.  P.  82. 

9.  ililiiif»MrafNMi  —  Married   woman  —  tAmSUd 

adtnini^frritiim — Will  of  mnrrifl  tnunn'i — Married 
irwnrfi'.^  Pr(yperty  Act,  1882  (io  &  4U  l  td.  e.  75)— 
Probata  RiiUi  of  April,  18HT. — Where,  npon  the 
death  of  a  woman  who  had  married  before  the 
oommencement  of  thn  Ifarried  Women's  Property 
Act.  1882  (45  &  46  Vict.  o.  75),  it  mieared  that, 
before  her  marriafr^,  she  bad  aoqtiirraa  mortgage 
debt,  wliioli  her  L  islmn  l  had  not  Tt  ilui  pd  iuto 
poueMCOO,  and  bad  sitictj  her  ruarriagG  u  adfi  a  will 
purporting  to  dispose  of  all  her  real  and  porsonal 

property,  tbe  oonit  made  a  grant  to  her  husband  uf 
■dmiDiitrstion  to  sooh  of  her  property  ai  ibe  bad 

no  powpr  tn  dispoee  of  bv  will.  —  IS  GOOM  OP 
Lemax,  I'M.  ik  Ad,D, ;  [1898]  P.  216. 

10.  ^dminufrofum  —  JPnsstn^  otMr    nte^he  — 

ne$id4r  u'>rr,<i,j rr,',ate  Ad,  1857,  ».  73.— A 
testator  appoint4>d  a  sole  executor.  The  executor, 
shortly  before  the  testator's  death,  disappeared, 
and  a  warrant  lor  faia  anreit  bad  been  issued,  but 
bis  whnvabrmts  waa  nnbnown. 

Held,  that,  fhotjgb  renidenw  abroad  could  not 
be  pretumj>d,  the  execiitor  might  be  passed  orer 
without  citiitinii.  and  adiriinistrfttir-u  with  the  will 

annexed  might  be  granted. —  W&ioKT,  In  Qoods 
OF,  PM.  4k  AdJ>» ;  79  L.  T.  478. 

11.  Administration — Renunciation  and  attignment 
by  next-of-kin — Grant  to  auignee. — The  deceased  died 
intaatate,  leaTing  A.  his  sole  next-of-kin.  A.  re- 
aOQBoed  her  right  to  administration,  and  assigned 
bar  rights  in  the  property  of  tbe  decoued  to  B. 

Held,  that  letttrs  of  nlniinisf nitioit  might  be 
granted  to  B. — Quiluam,  In  Goods  of,  P.D.  & 
AAJ>,i  68L.J.P.  17;  79L,T.473. 

1".  Ilmiut'strailan — Son's  death  intestit'-  —Pi^- 
appiurafice  of  father — Citation. — Where  one  of  two 
brothers  dieti  intestate  fl«i  the  father,  who  had 
survived  the  deceased,  had  disappeared,  the  court, 
on  an  application  for  a  grant  of  letters  of  adminis- 
anmving  Ivother,  directed  tiuti  the 
Ibllitr  abotild  be  dted.— Habpxr,  Ik  Goom  of, 
P.D.  «fe  Ad.D. ;  G8  L.  J.  P.  48  ;  80  L.  T.  294. 

13.  Administration  —  Surrfy  —  Tru$tee  in  htutk- 
niptey  of  neod-of-kin^'-'tMlttn  of  adminiatnitwn 

may  be  grantt-d  to  the  trustee  in  banlcniptcy  of  the 
next-of-kin  without  requiring  snreti^ — Astbdby, 
In  Goods  of,  P.D.  A  Ad.D. ;  80  L.  T.  296. 

14.  Administration — Will  annexed — Foreign  grant 
— Ornnt  mthject  to  order  of  fmvicjn  eo»rt — Renuncia- 
tion b\i  ' -<"::!!  tor  of  foreiijn  --Wher-J  Luliniiii>;,ra- 

tion  with  tbe  will  annexed  lus  b«*«a  granted  abroad 
1)f  ft  foMlfn  eowi  mbjeot  t»  audi  onUm  m  waaj 


from  tim«  to  time  be  mado  by  that  court,  th*  court 
h«ie  need  not  before  granting  such  aiminijtniiaD 
to  an  attorney  of  the  forogn  admiuiatr»tor  iujiuR 
whether  ordera  bsva  been  made  by  the  fdnigB 
ooart  modifying  or  eanoaUmir  tbe  foraiga  pant 
Wbere  a  taalator  domidlea  abraod  baa  fipowd 

by  hia  will  of  all  his  proparty  without  quilifijkULU 
hs  to  it«  fiitua  ion,  and  the  t-xecutor  uf  tbt;  viU  iiM 
reuouuce<l  probate  abroad,  the  Cu  i:l  li^-'n  m»j 
grant  letters  of  adminittratioa  with  tite  vili 
annexed  to  an  adaainiatralor  oppohlad  b;  tlw 
foreign  court  without  reqaaring  ezpcesa  reoandk- 
tiun  by  the  ezecotor  of  ptolMte  in  tbk  aooatry.- 
tiOABR.  In  Goods  of,  P  P.  A  AdJ>. ;  WL.T.  296. 

15.  Pracii<x—OoaU-^Fro^ in  telmnfam'  Jiiia 
htf  (fffmdants  to  rrots-esmnine  onTtf — R.  S.  CmASI, 
r.  18  — The  court  at  the  hetrii't^  ■  f  a  probate  nt 
being  of  opinion  that  the  drf«-ndant«— who  ant 
opposing  a  will  and  oodidl,  and  had  gim  notM 
under  ord.  21,  r.  18.  that  tliij  merely  i&sistsd  at 
the  will  being  proved  in  solsmo  form  of  Uw,  u^tUl 
they  only  intended  to  orosa-examine  the  witMMi 
produced  in  support  of  the  will — had  no  rtaioasHi 
ground  for  oj'ijosiu^j;  tln'  will,  u  udemt^d  tk« 
defendants  to  pay  the  co^tn  of  tbo  plaintiff*  vko 
were  propounding  the  docuruent*. — .Sum  r. 
BriOKft,  PJ),  ^  aId.,  271 ;  [1899]  F.  38;  TiLt 
7OT. 

16.  Practice — Severai  defendants — Right  c/i'f^.  -  o 
of  counsel  to  bs  htanL — Where  several  defeoitkfia  m 
opposing  a  wUI  aooid  have  filed  separate  defaooe.  but 
tbe  defences  are  snbatantially  the  aaoia^  tba  atart 
will  not  at  the  trial  of  the  action  hear  man  this 
one  counsel  on  behalf  of  tbe  defendants.'— BlMU* 
V.  Pimm.  P.D.  *  Ad.D. ;  80  L.  T.  360. 

17.  Wai—^Oodiea'~BmitMim~--Rti^mL--'kia^ 
trix  mode  a  will  dated  the  31  »t  of  Janoarr.  1*n 
By  a  subsequent  codicil  dated  the  Ist  of 
1893,  and  headed,  ''  M>"'iji  irandum  for  mj  tnot** 
A.  W.  G.,"  the  sole  surviviDg  executor  sod  troKK 
of  the  will,  she  disposed  of  tl^  whole  of  bar  fiaftttf 
without  any  apaoifle  •ppoiBtaaaot  of  on  aMata; 

By  another  will  maoe  abroad  Am  eoatoil  hr 
will  "  made  in  England  in  or  about  tbe  ysar 
and  thereby  dispoeed  only  of  her  prcpei^  utads 
abroad,  of  wUeb  latter  vol  abo  appoiBtad  awte 
executor. 

Held,  that  probate  of  aU  tinea  dcoumeBti  aif^ 
be  granted  to  A.  W.  G.  as  executor,  with  Hbatr^ 
the  foreign  executor  to  come  in. — GuXN,  IffQMM 

OF,  P.D.  A  Ad.D. ;  79  L.  T.  738. 

18.  Will^Eig»u^r-'Mi*dt»cr^Mom^k  tt^^ 
T.  O.,  beqoeatbad  hia  property  to  hia  wifs,  bii  Ma, 
and  T.  S.  upon  certain  tmats,  and  appointed  to 
wife,  his  son,  and  "  the  said  T.  C."  exsooton  o<  ch* 
will.  Tbe  tesutor  had  DO  knoim  lalalira  orftM 
of  the  name  of  T.  G. 

Held,  that  probate  of  tbe  will  might  be  moM 
to  the  wife,  the  son,  and  T.  8..  with  a  blsnk  it 
place  of  "  0."  in  the  olaose  app<nattng  exaootan.- 
Coui'gH,  In  Goods  of,  P.i>.  4  AdJK;  CSL J•'• 
6^ ;  80  L.  T.  638. 

Hon — Document  ordered  lube  JiM  in  rf<ji>*ry.^k\t^ 
tor,  after  bequeathing  oenain  shares  m  hit  nsA^ 
eetate  to  his  children,  direot*>d  that  adraoo« 
to  them  should  be  taken  as  part  of  Vam  ffa*-*^ 
that  entries  in  a  certain  book  shooU  ba  V»  J 
and oondnaive  evidence  of  the  aiifaaaan M4tt* 
no  child  fiboold  lie  entitled  tn  any  Hme  aai*** 
w\V.  uiib'l  tho  inlvancee  were  brought  into  hofchp* 
Tbe  book  oontaioad  mtoaa  made  baloro  saA  ^ 
the  Vis. 
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Held,  that  the  book  aeed  uot  be  aduiitted  to 
probata,  but  that  it  oo^bt  to  be  iiled  in  the 
rcgiattTr-PsAAi,  1m  GKkhm  or,  FJ>,  it  Ad.D. ;  80 
IbT.  9M. 

20.  Will — Fortvjn  will — Revoked  codicil — Foreign 
maA—Pnkat^  of  tKani^iJimtiim.--L  t«at»tnr  diad 
aaadeilvd  in  bilis,  Imving  s  will  and  twn  oodidli, 

one  of  wbioh  had  been  revoked.  The  Indisn  ooart 
granted  probate  of  the  will  and  both  codicils. 

Hpld,  tK.l1.  pr(.>lj»tH  Ki'ght  be  grHijti'd  h'^ri'  of  tVie 
pxempliticAtion  probate  granted  in  India,  iiotwith- 
•tandinij  that  it  compriaed  a  revoked  codicil. — 
QuBBOY.  In  Qoom  Of,  P,D,  it  Ad,D,i  80  L.T. 
806. 

21.  Will — Nvn-appearanet  of  died  legateee. — 
Where  an  acUoB  is  Drought  to  Mi  ande  a  will,  a 
grant  of  admiuiatration  may  be  mada  to  tha  next- 
of-Un  after  aitatioB  asa  failate  to  aiipear  hj, 
the  togateee  under  tba  will.— Quick,  Ih  Qoooe  or, 
F.D.  <£  Ad.D. ;  68  L.  J.  P.  64;  60L.  T.  806* 

22.  WiU—OHiUmiion—  Words  ohliteraled  "  ap- 
winmt"—WilU  Act  (I  Vict,  c.  26),  *.  26.— A 
oolograph  will  ori^nally  contained  two  I.'vi-it>a  and 

?ift  of  a  legacy  to  the  testator's  son  '  Daniel." 
he  iiHiiif  li.-id  iHJf-ii  obhtfrated  in  all  three  placee, 
but  when  there  was  nothing  to  show,  and  the 
testator  had  written  in  the  names  of  Daniel  in  one, 
•ad  (rf  another  mm  Tboiaat  in  two  other  plaoia, 

The  ooort,  on  the  evidence  of  as  apart  that, 
with  the  aid  of  a  magnifjing  glass,  he  could  read 
the  original  name  Daniel  in  hII  three  places,  on 
niijtiiiii  liy  (■ -Dst-nf  of  all  |  !4rrir.H  iuterented,  granted 
KdminiBtrntion  with  the  will  annexed,  with  the 
original  word  "  Daniel  "  substituted  in  all  three 
places,  on  the  ground  that  the  original  words  were 
"apparent"  within  the  meaning  of  MOticu  2U  uf 

tlio  Wills  Act.— Brazibb,  Ik  Qwum  V&t  P,Dt  4 
Ad.D.,  272;  [1899]  P.  36;  68  L.  J.  P.  6;  TOUT. 
472. 

as.  WiU—StanaH'-'7»  Car.  2,  c.  3,  23—1  Viti. 
c  18,  s.  11— 'M(  «sa"->F(^<!  wA  vH  btgum.-'A 
latter  containing  laatMaMtMy  dimoatioM  vritten 
OD  a  ship  lying  within  a  rivw,  aoa  befora  the  ship 

has  Hctually  sailed,  may  be  a  valid  will  a<i  miide  by 
a  seaman  at  tea.— PAxatwoM,  In  Goods  of,  P.D.  dt 
Ad»D,;  78L.T.12I8. 

24.  Will  in  custody  of  fortiipx  '•(iHri—NiA.arinl  tnpy 
•^Eremplifiaition. — Even  where  a  will  is  in  tba 
pr'Mwi'-'^i.  1.  if  ji  fiiitiign  court  merely  for  purpo»es 
of  custody  and  uot  for  purpoe««  of  probate,  the 
court  here  will  uot  admit  a  notarial  onpjto  probate, 
Imt  trill  ifqoixa  the  original  will  or  ftoopf  aathanti- 
oatad  bf  tho  tordgn  oonrt— Bboww,  Ih  Oooos  of, 
P.D.  dt  Ad.D. ;  80  L.  T.  360. 

Sea  alao  Admioistiation,  8,  0 ;  Eatopi>eI ;  Harried 
Wonaii»  8, 4;  PiMfeio^  9,  86. 

FITBLIC   ATJTHOBITIBB  PfiOTBCXnON  AOT. 

1893:— 

1.  Co»t«^8iiltcitor  aud  climtoMts — PuhUc  anthurity 
— Aciian  for  injurietion — Pubiie  Authorities  i'roteciivn 
Act,  1893  (56  &  57  Viet.  c.  61),  s.  1  (6).— Seotiuu  1 
of  the  PaUio  Aathoiitiaa  PiotaotioD  Ao^  1683, 
kItw  a  right  to  aolieitiir  and  aHaut  ooata  io  actions 
for  inj tinetinns  aa  wrll  as  in  actioT:R  for  dRtnages  ; 
but  It  klotJ.i  iidt  !iji[-'ly  to  interlocutury  appiicatious 
or  to  rip[H-ala. 

The  tititi  oi  iku  Aut  of  Parhuuieut  is  now  to  be 
read  M  part  of  the  Act.— FlHLDUfO  v.  MORLST 
GOUOKAXIOV.  C.A,t  295  i  [1889]  1  Oh.  1 ;  79 
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authoritif — Judijinrnt  ft>r  defendants  — OoiwerU  order 
—  Public  Atithor.tita  Protection  Act,  1893(56  *  57 
Vict,  c  61),  «.  I,  «ii6-aee(ioa  ^b).— In  an  aotioa 
againat  a  oo«aify  oonndl  fbr  aota  dona  bj  tham  in 
pursuanoe  of  the  Local  Government  Act,  1881,  aa 
order  was  made  in  chambers  by  oonattnt  that  the 
Hctiuu  be  disiuissed,  and  that  the  plaintiff  Hbonld 
pay  the  defendants  their  taxed  aotts  uf  the  acUoa. 

H'-ld,  thatth(»  dnfoudants  had  obtained  jadgment 
within  the  meaning  of  section  1 ,  sab-eection  (6),  of 
the  Pablio  Authoiities  Protection  Act,  1893,  and 
that  tba  ooata  moat  tharaiora  be  tasod  aa  batwoan 
aolioitor  and  oUant— 8bav  v.  Baton  Oomnt 
CouKCiL,  C.A. ;  [1899]  2  a  B.  282. 

8.  idmiktUfHt  of  oetfon— i'aMic  ^irfAor/fMS  iVa- 
Udtion  Aet,  1898  (M  ft  87  VU*.  «.  61),  •.  \—FMie 

Health  {r.  ^  0  Act,  1891  [oA  &  55  V!ct.  c  7G)  s.  4. 
— A  saniifijy  authority  served  notices,  under  the 
Public  Health  ;  London)  Act,  181  1  4  &  65  Vict. 
0>  76),  s.  4.  on  the  owner  of  premises,  requiring  him 
tOdoOertain  (ipecitie<i  workn  in  respect  of  what  was 
Boppoaad  to  be  a  drain.  Ha  oompliad  with  tha 
Botfoaa*  and  inourred  expsoaa  in  doing  the  worta. 
It  waa  diaoovaved  that  the  snppoeed  drain  was  a 
f«wer,  wbidi  tiie  sanitary  authority  was  liable  to 
repair,  and  the  execut>,irs  <jf  the  owner  brought  an 
action  against  the  saiut^ry  ttutbunty  to  recover  the 
Kiiiount  of  the  expenses  incurred,  as  ruoney  paid  to 
the  use,  and  at  the  request,  of  the  defeodaots.  The 
action  waa  not  oommeooed  within  afat  OMMiOn  tflMt 
tha  ezpanaaa  had  haan  paid. 

Held,  that  tito  action  was  brough  t  for  an  aot  dona 
it)  pursuaiice,  or  execution,  or  ijiti  H  ird  execution, 
of  the  Public  Health  (London)  .X-ct,  l'^91,  within 
the  meaning  of  the  Public  Authntitir  H  Protection 
Act,  1^93,  s.  1,  and  oufht  to  have  been  brought 
within  six  monlfao,  and  tbaralbio  tlw  dotmdanta 
vara  not  liable. 

ITolarAoiMeT.  Kern,  4  B.  ft  C.  200,  and  Midland 
Bcalwity  Co.  ▼.  Witkingkm  Load  Hoard,  11 Q.  B.  D. 
788,  foUowed.^CBn  v.  Ht.  PAWOBAa  VwrBY, 
Q.B.D. ;  [1899]  1  Q.  B.  088 s  68  U  J.  a  B.  888; 
SO  L.  T.  388. 

4.  Limitation  of  action — Ship — Damages — Practice 
— Artivn  against  <i  fmrhimr  Imird — Limit  of  time  for 
eow»in*!«mn«i<  'f —  I'lthlic  dud/  —  Cofls  —  Puhfir 
Atithori(i'/i  ProttctuiH  Act.  1N'J3  (ati  &  57  Vict.  c.  tJl), 
«.  1. — ^Tbe  plaiuttds,  owners  uf  a  barque,  issued  a 
writ,  Ob  tbtt  14th  of  November,  1898,  in  an  Admindfy 
aolDbn.  against  tiia  dafandanta  for  daoagaa  ana- 
tamed  by  the  groonding  of  thatr  veesal  on  the  IStli 
of  September.  1893,  in  the  River  RiW  l.i  withtti  thw 
port  and  harbour  of  Preston,  through  Uit-  ailc  gi'l 
•"^glig*"'^*'  of  the  dt  J<n  luiit«  in  inviting  the  vt^hfl 
tu  come  up  when  there  was  not  Stiffioieut  water  in 
the  chaunil  leading  to  the  docks.  Jenne,  P.,  dii*- 
missed  the  action  vrith  costs  to  be  taxed  as  betweau 
solicitor  and  client. 

Held,  affirming  the  decision  of  the  Presidant,  tha* 
the  defendants  were  acting  in  pursuance  of  their 
public  duties,  b3  that  section  1  of  the  PuMu 
Authorities  Protection  Act,  1S93,  applied,  aii>;  »« 
that  statute,  dealing  with  procedure  only,  w»i 
retro*p( ctive,  the  action  was  barred  after  the  ex- 
piration of  six  months  from  the  default  oomplahiad 
of.— Tex  '•  Ydcn,"  C.A, ;  [1899]  P.  236. 

PUBLIC  HEALTH.— See  Arbitration.  1 ;  Ck>rpora> 
tion ,  4 ;  Justices,  7-9 ;  Licensing  Law,  7 ;  Local 
Government,  12-18,  81-88,  81;  PnUio  AnthoritiM 

Proi'ction  Act,  3. 

QUfiKNaLAND,  LAW  of  :— 
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2fo.  13),  K.  4 — Siicrfssion  de fined- - M nvabln  locally 
tttuatM  in  the  ninny — Domiril  of  tht  testator. 

Held,  that  seotioo  4  of  the  Qaeensland  8uccefl*ion 
•nd  Probate  Duties  Act,  1892,  defining  a 
"  roooeition  "  being  the  nuiie  m  eeotion  2  of  the 
Bof^kh  SneOMrion  Duty  Act  of  18d3,  rniut  be  read 
ia  the  sense  affixed  to  the  English  Act  by  the 
Bnglish  tribunals ;  and  that  it  does  not  inclnde 
moTables  locally  situated  in  (iueenelatil  which 
belonged  to  a  testator  whose  domicil  wait  in 
Victoria. 

Held,  farther,  tibat  the  Amendment  Act  of  1896, 
2,  b  nob  iitowpactive  ia  its  upailiim.— HABDDro 

V.  Chnocnstoinaa  of  fiXAiom  viw  QmunuaiD, 

P.e.  j  [18M]  A.  a.  ?6»;  78  L.  T.  4S. 

fiAlLWAY:— 

1.  Borrnunnr)  potoers — Unauthorixed  h^moiug — 
IiUere»i  </h  drhntfure  stork  —  Overdrattm  b'tnking 
account — Hubroijatum  tif  leu'lrr  to  Hghtto/crfutoii — 
Secured  ereditLn.  —  A  railway  company  having 
power  to  borrow  money  br  the  creation  of  three 
classes  of  debenture  stocJc,  A,  B,  and  C,  had 
exhausted  its  borrowing  powers,  and  then  applied 
to  its  baakm  loc  •  lott  io  cndiw  to  p^y  the  half - 
yearlv  int«r«ft  then  diM  <m  tha  MMOtOM  ttooks. 
The  bank  made  the  requisite  advance.  Shortly 
afterwards  a  judgment  creditor  of  the  company 
petitionpd  for  Hiid  olttairifd  th«  appointment  of  a 
receiver.  The  A  stock  bad  priuritv  over  the  li  and 
C  stock,  and  the  B  stock  over  the  C  stock. 

It  •ubMqiMntiT  OMM  to  the  Imowledge  of  the 
iNUik  tlwt  tiie  InooiM  of  tlie  oompany  in  the 
receiver's  hands  was  sufficient  to  pay  the  next  half- 
year's  interest  on  the  A  stock  and  part  of  the 
interest  on  the  B  stoil^ 

Held,  affirming  Roiut-r,  J.  {ante,  p.  172),  on  the 
applioatiou  of  thu  bunk,  Ui»t  tho  bank  was  not 
entitled  to  be  repaid  in  priority  to  the  B.  stock- 
holders, even  to  the  extent  of  the  inlawt  on  the 
A  itook  pMdout  of  tb«  bank**  moatf. 

ft  a  MDdtr  BdfSDoet  11KID07  to  •  company  which 
has  exhausted  its  borrowing  powers,  he  is  only 
entitled  to  have  that  portion  of  the  advance  actually 
expend)  d  in  payments  of  debts  oi  tiM  00iiipHl7 
treated  as  a  valid  advance. 

No  right  o{  subrogation  to  the  securities  or 
xitioritiei  of  creditors  paid  off  oat  oi  moneys 
noROwed  in  coascM  of  bonoiring  po««n  on  be 
justified  in  principle. — Wrbxham,  &c.,  Bailwat 
Co.,  Rb.  C.A,,  464;  [1899]  1  Ch.  440  ;  68  L.  J. 
OI1.37O;  80IaT.  190. 

2.  Carriage  of  goods — "  Owntr't  risk  " — Bm'-h  r.f 
contract — Damages — Liability. — A  railway  company 
contracted  with  M.  to  onrry  certain  goods  to  Jersey, 
vid  the  Ctreat  Wt^8t<•m  Railway.  Instead  of  doing 
•o  they  carried  them  riii  the  Loudon  iV  iSouth- 
Wettacn  Bailway,  and  in  oonsequenco  there  was 
ddaj,  Mid  lit  foffercd  damage  and  loss.  The 
contnefc  mi  far  OHiug*  «t'  ownsar's  risk.  In  the 
oontTRot  WM  a  daiiw  rdieviiig  the  company  from 
all  liability  for  loss,  damage,  misdelivery,  delay,  or 
detention,  except  where  such  arose  from  the  wilful 
miBCondiiii  of  t;ie  I'Otnpiiny. 

Held,  that,  as  the  company  had  not  carried  out 
tfiA  terms  of  the  oontcaol)  the  above  clause  did  not 
and  the  oonpanj  w«re  UaUa.— Mallkt  v. 
EiffmOl  BAZLTVAT  Oo.,  Q.B.D.,  334; 
[1609]  1  Q.  B.8€e;  OSL.  J.  Q.  B.  2o6 ;  80  L.  T. 

3.  Compensaiion—Ltase  0/  Uutd'^Tettrly  rent—" 
'   Substquent  compulsory  acqutiQioii — Batia  0/  vatu*. 

—By  an  indenture  dated  the  29th  ?fny,  1839,  the 
pvedeoessor  in  title  of  the  plaintill  grant  to  certain 
fiiiNib  vbcM  intafeifc  it  aow  matted  in  the  dalen- 


dants  ct'rtain  lands  for  a  railway  for  twenty-one 
yesTH  ;it  a  yearly  rent  of  £144  5s. 

Tlie  land  iu  qu«MtioQ  now  forms  part  of  the 
N.  E.  B.  Co.'s  system,  and  the  rent  has  alwajt 
been  duly  paid  since  the  expixationtrf  the  Uwaa. 

On  tha  %d  of  October,  1890,  tta  dofaQdanti 
aarrcd  v^aa  tha  plaintiff  a  notioe  to  iiimt,  and  an 
arbittatidil  took  place  under  the  Lands  Olanaea 
Act,  1845.  The  iiiii]>5re  in  making  Ki^  Li.-^^.'iri 
considered  the  yearly  rent  of  £144  js.  a  i,> 
upon  which  to  ojdcuUte  the  value  of  the  Lands. 

Held,  that  he  was  entitled  to  do  to. — Eldos 
,E\ul)  v.  it.  B.  Bailwat  Co.,  Q,B.D.;  80  I*. T. 
723. 

4.  Compensation — Purchase  hyrailw  iy  (y>m]iantf  of 
rrirr.*!'"!  Mil  Iraif — Coiytimnt  runnitfj  xiith  kind — 
Covtnuitt  Jvr  qiiitl  enj-ojmrut — Injunction — DnnvMfrs 
— Railioays  Clauses  Cousolidalion  Act,  1845(8  &  9  Vict. 
c.  20},  «.  a. — In  1893  an  Act  was  passed  fmaWmg 
the  plafaitUT  oonqpany  to  take  oompulsorily  (sate- 
oIm)  tha  pwpatty  to  which  this  aofeioa  nlatid.  Ia 
1804  tha  owner  of  the  property  lat  it  to  tiia  dafSan- 
dant  for  a  term  of  years  by  a  lease  containing  thn 
usual  covenant  for  quiet  enjoyment.  In  1895  th-j 
(■iiiniiany  purchased  the  r>'Ver!flon  of  the  pro]  -  rt) , 
subject  to  the  lease.  After  this  the  company  pro- 
ceeded with  their  works,  an  i  in  ho  doing  cauaad 
atmotittal  injoxy  to  tha  d«famUnt'»  honae;  thaf 
also  fat  aoma  tina  randeiad  tha  aaoaaa  to^  fab 
Itremises  less  convenient,  by  erecting  boardings 
which  bloclceil  ujj  h:ilf  the  thoroughfare  along  the 
street  in  which  Ids  hous-e  stood,  and  by  tnkiug  a 
f^reat  nuuiber  of  carts  ulon^  that  street.  Tuey  also 
for  three  or  four  days  inLumbere<i  a  passage  alouff 
which  he  had  a  right  of  yia>j  so  that  be  could  nut 
use  it.  It  was  not  allagad  that  Um eompaDy  had 
exceeded  thair  atatntory  powaia  or  «s«n»ad  «b«« 
negligently.  Vie  company  ewd  Cha  defendaat  for 
rent,  and  he  countercIaim»l  for  daniagea  Iw 
breach  of  the  covenant  for  quiet  enjoyment. 

Ileld,  t  j,.t  the  covenant  for  qaiet  enjoyment  wa« 
in  force  and  was  binding  on  the  oompauy,  aud  that 
they  were  liable  to  make  compensation  for  any 
breach  of  it,  but  that  no  action  woold  lia  agataat 
than  far  any  breach  of  it  committad  in  flie  raaaon» 
able  and  careful  exercise  of  their  statutory  powers, 
the  only  remedy  of  the  tenant  for  such  breaches 
being  ui  Ir  r  t'le  compensation  clauses  of  the  Rail- 
ways ClauBes  Consolidation  Act,  IM'j,  and  the 
Lands  Clauses  Coasolidation  Act,  184 0,  and  that 
the  counterclaim,  therefore,  had  beeu  prop^^lj 
distuiased. 

ThoBgh  atnatoxal  injniy  to  a  house  by  the  leaaor 
if  a  breach  of  tba  oovanant  lor  qniat  enjoyment,  no 

temporary  inconvenience  caused  by  the  lessor,  but 
not  afTectinjf  the  title  or  possession  of  the  tenant,  is 
a  breach  of  the  covenant. 

Decision  of  Byrne,  J.,  affirmed. — ^MAKCHSaxBR. 
Sheffield,  axd  Lincolnv^uiuk  Eailwat  Oo.  a. 
A.YDERaoN.  C.A.  ;  [1898 J  2  Ch.  394. 

.).  Frnce. — Owner  and  occupier  0/  adjoinimj  land 
— Ai^jotnimj  hi'/hiviiij — Lirfuiff  of  oirufr  i  f  i'>il-— 
H.iiln;i,j  ri„us'i<  Art,  1845  (8  &  9  Vict.  c.  20)".*.  18.— 
A  railway  company  whose  premisas  adjoin  a  publie 
highway  is  not  boimd  to  fence  againit  oafctla  stnj* 
ing  upon  the  highway  and  not  merely  ptantng  and 
repassing  along  it,  even  although  thecattlaaxanpon 
the  highway  by  permission  of  the  owner  of  the  soiL 
— LrscoMBB  V.  Great  Wf.stkkn  Kmlvtay  Co., 
Q.B.D.  i  [1899]  2  a  B.  313 ;  m  L.  J.  Q.  B.  71 1. 

6.  Levtl  enttings— Speed  of  traiiu—Puitie  (od^ — 
Tn/ringement  of  statute — Information  by  AUorn^' 
General — Injundion — Evidence  q/"  itu'urjf — Eailteutts 
Clautet  OaauKdaKm  Ad,  18tf  (8  4fc  9  r*t  a.  HQ* 
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t.  48.— Upon  an  informAtioa  filad  by  the  Attoniej- 
Oeneral  to  wrtwiri  a  DobHo  })9iy  ixom  mmUtag 
■tatatotv  pttwot  in  twui »  muuMr  at  to  infiliiga  an 
Aol  «f  CTirtlnwnt,  it  it  not  neoeuMy  to  pnm  tiiat 

2jte  the  psUie  will lanlt  tram  tba  utt  eom- 
w8.  of. 
^thn  iLailwriys  Cl'iu'.ffl  Coiisolidatinn  Act,  184i5, 
,  *'  Where  the  railway  croasea  axiy  turnpike  road 
ft  Ivvel  adjoming  to  a  station,  aU  trains  on  the 
iBflwiy  diaU  be  to  «laok«ga  their  mad  baloire 
•criving  at  such  ttUDpike  road,  and  •hall  not  oroei 
the  same  at  any  greater  rate  of  speed  th&n  fonr 
milM  an  hour."  A  railway  compaQj  bad  power, 
by  a  statute  incorporating  this  (uause,  to  orois  a 
road,  to  which  the  clause  applied,  on  the  level. 
They  coostantly  drore  their  trains  over  the  level 
crossing  at  a  speed  exceeding  four  miles  an  hour. 

On  an  information,  fllra  by  the  Attorney - 
Qenaral,  on  tha  relation  of  the  oonnty  ooonoil  in 
whoa  the  road  mw  Tested,  for  an  injnnetioii  to 

restrain  the  cotiij  any  from  allowing  their  trains  to 
ccoes  the  level  rownng  at  a  speed  greater  than  four 
miles  an  hour. 

Held,  that  as  the  information  was  filed  to  euforoe 
the  express  terms  of  an  Act  of  Par!iamanl»  an 
^UDOwm  mnst  be  granted,  aJtboagh  there  wai  no 
OfldaiUM  of  any  injury  to  thepublio. 

AUorney-Oeneral  t.  Oteat  WeiUrn  Railway,  L,  B. 
7  Ch.  767;  .^ttomey-(?enera/'T.  Cocktrmouth  Local 
Board,  L.  R.  18  Ea.  172;  and  AUornty-Omeral 
Shrewtbury  {Kinfj»land)  Bridge  Co.,  21  Ch.  D.  752, 
approved  and  followed.— Attoknky-Gehekai.  v, 
Loia>ox  AHJ)  No&ia-WxaTXBir  Railway  Co., 

£.B.D. ;  [1809]  1Q.B.72;68I«.J.  aB.4;7» 
.  T.  412. 

7.  Line  crmsing  highway— Liability  of  company  to 
repair  bridge  and  approarhe» — Poiver  to  corutruet 
level  erouing — Divenion  of  road — Bangor  and  Car- 
narvon Railtoay  Act,  1861  (14  Vict.  e.  21),  «.  22— 
Bailwaye  Ctauut  CoHmMdaiuM  Ad,  184d  (8  &  9 
Vfti.  c.  20),  a*.  18,  4«. — ^A  railway  company,  em- 
pruyprpd  by  tlifir  privBtf  Act  to  cftrry  k  certtiiu  nld 
road  atrcsa  their  line  on  a  leve],  huilt 
a(:riiH!<   tlif'ir  liiiri  it(    fi  Nj'Ot  wfieri'  i:i 

previously  been,  and  347  yards  distant  from  the 
place  where  the  line  crossed  the  old  road.  Upon 
Und  giTin  \ff  the  owneci  the  company  made 
•pproachea  to  tiw  Inidm,  oonneotin|^  it  with  the 
TOMB  lyiDff  on  dUier  Mde  of  the  line.  The  old 
road  was  at  the  same  time  thrown  into  the  adjoin- 
ing fields,  and  the  trnf^"'  which  fom*  rly  hiid  passed 
along  the  old  rond  tlienceforth  pit»#td  over  the 
briiljj''  and  itN  Hjijin lachee.  The  company  repaired 
the  bridge  from  time  to  time,  but  did  not  repair 
the  asoNodies.  On  one  oeoMion  aa  adjofaung 
mpaired  the  appraodMB,  amdv  an 
with  the  highway  authority.  Tha 
highway  authority  applied  to  justices  under  the 
Kailway  Glauses  Consolidation  Act,  1S45,  for  an 
order  under  settion  -jG  ilin-i.tiiip  tl.p  rKilwuy  com- 
pany to  maintain  tlio  bridge  and  its  approaches. 

Held,  that  there  being  no  eTidence  of  any  con- 
stmotionsl  necessity,  which  alone  would  justify  a 
diversion  of  the  old  road  under  section  16  of  the 
Bailway  Clauses  Gonaolidation  Act,  1846,  tha  bridge 
and  its  Bi^iroaohes  had  not  been  made  under  seotioa 
4C,  ivid  thnrffoTf  t})-  railway  company  were  not 
bound  to  mairitaiii  them  under  that  section. — 

LOHDOn  Aire  X'  H  I  li-WBSTERIf  RAILWAY  00>  V. 
OOWW  CoUKcuL,  L.-l. ;  80  h.  T.  401. 

8.  Minerals  — Notice  of  intention  to  work — Compen- 
»ati<m — Repeal  of  prior  Act — Setervation  of  rightt — 
^rMrofwa— jDate  qf  conifNMiy  to  takt  up  luwd— 


bridge 
gliwny  had 


c  18),  a.  So—Bailwayt  Olautes  ConvAidaUon  Ad, 
1845  (8  &  9  Vict.  e.  aO),  s.  78.—^  a  special  Act  a 
nnniMr  of  nUwaj  oompaaies  were  dissolved  and 
oonaoBdated  into  a  new  oompany,  and  tha  Acts 
n  bit  ill  g  to  the  diseolve»d  companies  were  repealed. 
TlieHpv  inl  Act  incorporated  the  Railways  Clauses 
Consi  i.idation  Ai^t,  IS:  whu  h  ^v-iy  to  apply  to  the 
new  company  as  if  the  raUways  made  under  the 
repealed  Acts  bad  been  made  under  the  powers  and 
inrovisions  of  the  Railways  Glauses  Consolidatioa 
Act,  1845,  and  as  if  that  Aot  had  been  expressly 
made  applicable  to  those  railwam*  and  aa  if  thoM 
railways  had  been  authorized  to  M  made  nndar  tha 
special  Act.  There  was  a  proviso  that  the  repeal 
should  not  prejudice  or  affect  anything  done  under 
the  repealed  Acta,  or,  except  fwi  in  the  repealing 
Act  specioliy  provided,  affaot  the  rights  of  any 
persons,  under  the  repealed  Acts,  to  which  bat  for 
the  rsfiaal  thay  woold  have  been  entitltd. 

Owners  of  minerals,  lying  under  and  near  a  part 
of  tbf»  riilwRV  which  h*d  belonged  to  one  of  the 
diMol  v  i  ompauies,  gave  notice  of  their  desire  to 
work  tl^  nr;  minerals.  An  arbitration  waa  held 
under  section  35  of  the  L*ud«  Clauses  Consolidation 
Act,  1845,  to  assess  the  amount  of  couip<jnsation  to 
b«  paid  to  the  owners  of  the  minerals.  I  he  company 
attended  the  arbitration  under  protest,  and  con- 
tended that,  by  virtna  ol  tha  pnnriio  in  thair  Aot> 
the  asrassment  should  be  made  under  tiha  Aot  of  tha 
dissolved  0  ■iM[  i^:iv,  n-nd  not  iinJer  the  Railways 
Glauses  ConHoiuihUou  Act,  IS},).  The  arbitrator 
made  his  award,  which  the  company  rt  f  isi  i  to  t^^e 
up.  On  a  rule  for  a  mandamus  to  the  couii  nny  to 
take  up  the  award, 

Held  (OoUina»  L.J.,  dissenting},  that  the  eff»ot  of 
the  spedal  Aot  waa  to  mbstttnta  the  clauses  relat- 
ing to  minerals  of  the  Railways  Clauses  ConsoUda* 
tion  Act,  l  S4o,  for  those  contained  in  the  repealed 
Aot.  and  that  then  f  -H  lli-  ruisessment  was  rightly 
made  under  the  JiailwayH  CIhusha  Consolidation 
Act,  1845.  and  not  under  the  rejHsaled  Act. 

North-Eoit^rn  Raibmy  v.  Cr'i^taud,'A'l  L.  J.  Ch< 
353,  distinguished. 

Held,  also,  by  A.  L.  Bmith,  Ii.J..  that  the  ques- 
tion whether  the  assesament  of  tha  amomit  of  oom- 
pensatiou  to  be  paid  to  thp  owners  of  the  minerals 
uliould  have  been  made  imdt^r  the  Railways  Clauses 
Coiiiiolidation  Act,  It^lo,  or  ui^ler  the  rejiealed  Act, 
could  not  be  entertained  upon  showing  uauae  against 
tho  rule  niti  to  the  company  to  take  up  the  award. 

Held,  \xg  Collins,  Ii.J.,  that  it  waa  an  answer  to 
an  application  for  a  aiaiMbmus  that  tha  umpire  had 
aoscsHed  compensation  under  tiM  WNUf  Aot— HlQ« 
V.  LoMioK  kau  North- WKsTRBir  BIilwat  Go., 
(  '.A. ;  [1899]  1  a  B.  021 ;  88  L.  J.  0.  B.  685;. 80 
L.  T.  782. 

9.  Ihitmmgiir-^L  ''jj<i'!r—**(Mtinary  luggage"— 
/'  'f  ~A  bicycle  is  not  "  ordinary  luggage," 
iv;'l:i[i  the  meaning  of  a  railway  Act,  by  wbidl 
ov.Tv  ~H!'i: ik^i'v  '-•■[kVi'Uiiip  III  n  I  iirrifi^^fi  uf  A  certain 
cltss  m»y  take  with  him  his  ordmary  luggage,  not 
exceeding  a  certain  weight,  free  of  charge  ;  and 
therefore  a  paaseuger  b7  train,  without  luggage,  is 
not  entitled  to  taka  with  him,  free  of  charge,  a 
bicycle,  not  packed  up,  and  of  lasa  waight  than  cha 
weittbt  of  luggage  allowed  to  be  oarffed  fraa  of 

charge  by  the  class  in  which  he  is  travelling.— 
Brittew  v.  Qrjlvt  Nobtuk&m  Railway  Co., 
Q.B.D.  ;  [18W]IQ.B.9I3;  68L.J.Q.B.7A;  79 
L,  T.  640. 

10.  Pa«»engtr  duty  —  F,x,  niiitif>n-~ETtra  charge  for 
reeerved  carriage — Bail--'''!  :'<%3tnger  Duty  Act,  1H43, 
«.  2— C'Aeop  Tmim  Ad,  188a  (46  4  47  Ftd,  c  34), 
•,2^^aaolioBaoi  ilia  Bailway  FlMMigar  Dnty 
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Act,  1.SI2,  a  datv  at  the  rat«  of  5  per  oeat  it  tlMde 
payable  upou  a]I  aumt  reoeivad  for  tbe  oooveyaooe 
of  p»(4*fiignrB  upon  aoy  raOwaj.  ByMction  2  of 
tbA  Cheap  Traiiia  Act,  1883,  fares  not  exceeding  the 
Mto  of  one  ])eQny  a  uiile  are  exempt  from  duty. 

A  raOway  oompauy  wbosp  riiir  I  <  fares  did 
not  exceed  a  petny  a  mile,  Hboliahe^i  all  M^nd- 
chu  earriages  and  fares,  and  in  Ucu  tbertMf  iiitro- 
duoed  a  syetem  whenbf  tbird-olaH  paMtjogars, 
after  taking  aud  pAjing  for  tiwb  fkhate,  «oald  for 
an  flOLtra  ohscg*  ptoeow  "wwilwnMitMy  wmiw 
tioieta **  mtitliiig  ttem  to  tmTwfin  NMrwd  tidid- 
class  carring'os  iiot  avnil  i^i^f  for  third  -  oIma 
p&8fieii|^er8  witli  ordiuFiry  tickets  only. 

H  I  1,  tbat  the  extra  sums  were  paid  in  respect  of 
txtra  accotuiuodation  incidental  to  the  ooovpyanca 
of  tbe  passengers,  and  that  the  Crown  was  en  tilled 
to  duty  thereon  when  tbe  total  sum  paid  esoe«decI 
s  poDBy  a  wile.— Anoa^F.y-OB.vEKAL  v.  Foiimss 
SaIlvat  Co.,  Q.B.D. ;  [18891  2  Q.  B.  S67;  4W 
L.  J.aB.<aSi  8QL.T.710. 

11.  BatUt—BjimpUait-'LaMA  tMsef  w  rm'twny  for 

puMic  ornvtyanee — Liverpool  Otrjioration  Act,  1893. 
t.  36  (ii.),— A  railway  company  occupied  land  iu 
Liverpool  for  a  gix>d8  statiuii.  Tbe  premises  cou- 
sisted  of  a  large  cxjvered  shed  open  on  one  side, 
and  on  tbo  otbcr  side  with  openings  in  the  walls  to 
admit  of  trucks.  Inside  the  shed  were  •  number  of 
railway  linen,  with  sidings  and  pUitfonns  for  tbe 
ioaduig  of  tnudn:  tbesv  lines  were  med  for  the 
oooveyaoee  of  g<K>da  Mat  by  the  puMioto  and  from 
the  prenn'r';  Tlie  preu  ises  were  connected  with 
tb*»  com  jiiiy>  main  Ime  bya  dock  line  belonging  to 
thi'  Tilrr  .  y  Docks  Board,  ail  1  by  a  tramway  laid 
acTu»s  a  street  by  the  company  under  alicraoe  from 
the  Liverpool  Corporation. 

Hdd,  that  the  land  used  for  the  lines,  ndiDgi, 
and  platfomii  iuide  the  company's  premisM  vaa 
"  land  used  as  a  railway  made  nnder  the  powers  of 
an  Act  of  Parliament  for  public  conveyance" 
■witbin  tbe  raeauing  of  section  3G  of  tbe  liiverjKiol 
Corporation  Act,  and  that  the  milway  com- 

pany were  therefore  only  liable  to  be  rate<1  ujioti 
ona-fonrtb  of  the  net  annual  vnhw  thf>reof.  under 
that  Mction.— Williams  r.  Lomiox  a.nu  Xohtii- 
WsnntN  &AILWAY  Oo.,  QB.D.i  rib8»j  2  a  fi. 
197;  M)L.T.  SMI. 

12.  Rto  ivtr  and  mana<jer  —  CotU  af  drfendimj 
action — "  Working  expttiM*  " — "  Other  proper  out- 
goings"—liailwof  Cimpunie$  Ad,  18G7  (30  &  31 
Vict.  c.  127), «.  4.— 1h«  W.,  1L»  and  C'»  Q.  Bail- 
way  Co.  {ooatred  oosta  in  dsfanding  an  action 

brougbt  agniri't  it  for  Inrgf'  sums  by  the  contrntttir 
for  tbe  line  in  respect  of  tbi^  balance  of  tbe  contract 
price. 

A  reoeiTcrsbip  order  had  been  made  against  the 
uompany  after  the  action  was  oommeooea  ;  and  the 
plaintaflf  had  obtained  leave  to  continne  tho  pro- 
oeadhige  in  the  aoCion.  At  the  same  time  laave  was 
given  to  the  oompaoT  to  attend  the  piooeediqge, 
bnt  no  order  was  made  as  to  its  ooete. 

Thin  was  an  ajiplication  by  the  company  that 
these  coats  might  be  paid  to  tbem  at  onoeDyth" 
receiver  and  manager  of  tbe  railway  out  of  tie 
moneys  received  by  him,  upon  the  footing  tbat  tho 
costs  in  question  were  "other  proper  oat|;oing8 " 
within  tlM  meaoiiu|  ol  eeotion  4  of  the  Eaflway 
Cknnpanies  Act,  lw7. 

Held,  tbat  as  theliii"  cri'd  bn-  p  been  carried  .n 
just  as  well  and  efTcct li  ulv  .  ■.lil  uugh  Ibc  comiiany 
had  not  resisted  thi  cIiliih  inide  in  tbe  action, 
howevw  proper  it  might  have  bwn  for  tbem  to  do 
•0^  flueic  costs  were  not  "  proper  oufgoingu "  witbin 
flu  BMiiiDg  of  MotioD  4,  and  the  applkadon  failed. 


— Wkkxham,  Mold,  &<■.,  Railway  Co.  (No.  8X 
Ch.D.  Byrnf,  J. ;  6fi  L  .J.  Cb.  1 15  ;  HO  L.  T.  r>49. 

13.  Traffir — ArhHrnli-in  — '  'hnr  ^' — ■fir-iiA"n'i^>l"ir$$ 
— Midl'ind  /i'lilii-iit/    Orilrr  < 'ui, firriutii'  H  .1-7.  IS^tj, 

s.  6.— By  iteouoa  &  of  the  Midland  Bailway  Order 
Cooftrmation  Act,  1891,  the  tailsiaj  eoeapaiqr  «•■• 
empowend  to  diiii|e  a  reawMhle  mm  for  oertain 
additioDelMrvienrflndeted  toatiwi^alfaiareqiiert 

or  for  bis  coiivenient  H,  an'l  *'  any  difTen'nco  "  arising 
tbweuuder  was  to  be  det'-rniined  by  au  arbitrator 
iq)poitit''"l  (  V  i}ie  Board  ni  Tnvii-. 

Held,  tbat  aU  matters  w^t«nal  and  incadenfcal 
to  such  a  difference  are  within  the  oonapaMb*  of 
the  arbitrator,  whoae  decision  is  fioaL 

LonditH  and  North-  Western  Railway  r.  JPoaaWaa, 
[1898]  2  Q.  B,  7,  46  W.  R.  Dig.  147.  e|iptovad. 

Decision  of  the  Court  of  Appeal  aflinued. — Mu>* 
LAJ»D  Railway  Co.  Lo-hhy,  n.L.,fi5n:  [t8M] 
A.  C.  133  :  m  L.  J.  U.  B.  326  ;  80  L.  T.  Qii. 

H.  TraJU—£M$  l(f  ntarkd— Finding  of  thfjmij 
— No  uegligtiiie^Bailway  and  Canal  Traffic  Ad, 
I8M  (17  ft  18  Vid.  e.  311,  s.  T.-Ooods  oarrieid  at 
various  times  by  the  defendant  company  for  the 
jiUintifTs  arrived  too  late  for  mark««t.  and  the  plain- 
iitTs  sufFero^l  loss  for  wbicb  tliey  Bu^d.  Iu  answer 
to  qupstiuns  left  to  tbem  by  the  judge,  the  jur 
found  tbat  the  defendants  accepted  the  ^oods  wiili 

the  knowledge  that  they  wwa  to  he  aold  r  

lar  market*,  that  the  defcodante  kit  tiKM 
hut  that  fboy  had  not— except  in  one  instanc** — 
been  guilty  of  i;t>f^Iig<>noe.  On  theee  findings 
jndgineiit  w  as  reserved  for  further  conaidi  riktuiu , 

Two  kiLuls  of  couDignuient  notes  had  been  u!*e<j, 
one  of  which  contained  a  notice  that  tbe  defendants 
had  two  rates  for  tbe  carriage  of  tbe  goods  therein- 
under  mentioned,  **  one  the  ordinary  rat«,  when 
the  company  tidn  the  oidiaary  liability  of  a  rail- 
vray  company  ;  the  ctttier,  a  ndnoed  rate,  adopted 
when  the  1. 1-  r  ^i^^rM  s  to  relieve  tbe  c-otnp»any 
from  all  liaoUity  for  loss,  damage,  miadeliveiry, 
delay,  or  detf'Tition,  except  upon  proof  that  such 
loss,  &€.,  arose  from  wilful  uusoouUuct  on  the  pait 
of  the  company's  servants."  The  defendants 
admitted  th^  aa  a  matter  of  foot,  tht-y  had  only 
one  rata  for  the  eani^  of  the  olaea  rf  gooda  eon- 
i^igiied  by  the  plaintifis.  Both  kinda  of  con»i^- 
uu'Ut  notes  contained  the  following,  amcmg  other, 
conditions:  "The  oompany  will  not  bo  KaMe  for 
any  loss  of  market." 

It  was  contended,  on  bebalf  of  th>j  plaintiffs,  tbat 
the  defendants  cane  within  Sfction  7  of  the  Railway 
and  Canal  Trafflo  AiOt,  18M,  and  tbat  tbe  condition 
ma  in  the  draunataDoaa  not  jnat  and  leaaonable ; 
and  on  behalf  of  tbe  defendanta  that,  as  tlie  jury 
bad  foond  no  negligence^  fb<3  defendants  were 
outside  tbat  section,  and  tbat  the  condition  was 
good  as  a  notice  to  the  consignor. 

Held,  tliat,  if  Sfrction  7  of  the  Railway  u>d 
Canal  Traffic  Act,  1854,  had  keen  applicable,  thb 
condition  woidd  have  bean  nnreaionabla.  bnt  that, 
ae  the  jury  had  negatived  negligoiee,  dmdiAnidaala 
were  not  within  section  7,  and  that,  at  common 
Uw,  the  condition  was  good  aa  a  noLioe  to  tbe  con- 
signor.—DUCKUAM  V.  Oreat  WaaiiSRai  Baxlwat 
Co.,  Q.U.D  ;  80  L.  T.  774. 

16.  Traffic  — Rattt  ^  BAaU  —  €haod»  rtccived  at 
primlit  mdiag— Station  acamwoiatiim  an4  fanwiwaf 
servfera — Bvr^ten  of  pr*>f>f — AriVwoy  aarf  ObmI 
Tmffir  Art,  lh94  (57  K  '.'id.  c.  5i),  s.  4.  -On  an 
application  to  tbe  railwity  commissioners  to  dett-r- 
niine  a  rebate  upun  rates  under  eectiou  4  of  the 
Railway  and  Canal  Traffic  Act,  189^4,  the  applitauta 
proved  that  iJl^  delivered  goods  to  the  ruspondeiit 
lailway  oonqpanj  at  a  aidmg  whioh  baUmged  to 


Digitized  by  Google 


173 


Receiver. 


DIGEST. 


thenuelvet  mad  not  to  the  rulway  oompany,  and 
that  they  bad  been  oharged  rates  by  the  railway 
oompwy  ;  bat  ihty  did  not  pran  that  the  ratei  «o 
cJMMydiiwIiidied  niy  eharge  for  ttaitba  aiMioaiino* 

datiott  or  twininal  atrviced.  Their  oi»ao  was  that 
tihi^had  soffidently  raised  a  ptesiuuption  that  ib^ 
haa  been  chHrged  for  ititiaD  MOoniBwdation  and 

teroiiiml  services. 

Held,  by  A.  L.  Smith  and  Rigby,  L.JJ.,  that  the 
application  failed  on  the  ground  that  the  applicants 
l»a  pot  mtiafled  the  onm  which  Ihv  upon  them  of 
auhing  out  the  prima/ad»  CRN  which  tbay  ooder- 
took  to  etMOAT 

Held,  by  Vaugh&n  "Williams,  L.J.,  that  the  appli- 
cation failed  ou  tho  ground  that  it  waa  clear  ilint 
the  y!it>  H  rh;irgod  did  not  include  charges  for  statinu 
accommodatiou  or  terminal  services;  but,  qmrre, 
whether  the  onus  was  up<Mi  the  applicants  to  show 
that  the  isilwaj  oompany  liad  ohuged  for  efatiou 
■wwmmndaticB  or  tenoliuil  irrtiMt.— GUid*  JJmoat 

V,  NOBTH  STArFOHDSHIHB  RAILWAY  OO.,  C*A,,  4  i 

[1888]  2  Q.  B.  435 ;  79  L.  T.  16. 

19.  Traffic— Sidiayt— Charge  for  use  of—ArbUn^ 
tion—Jtirudidion — OmhUior  fnatdrnt— Difference 
be/ore  adhn  trou§ht.—A  nflway  Aoi  eonflrmiug  a 

Provisional  Orler,  aft*  r  empowering  the  railway 
company  to  chargd  «  reaaouable  sum  for  certain 
semoes  rendered  to  a  trader,  by  way  of  addition  to 
the  tonnaffe  rato,  euacted  that  "  any  differtnce 
arising  under  this  section  shall  be  determined  by 
•a  arbitrator  to  be  appointed  by  the  Board  of 
Shade  at  the  initaoM  of  dtther  party."  The  oom- 
pamf  having  eoed  the  respondents  for  services 
imaer  this  section,  the  respondents  objected  to  the 
jinisdi  tion  of  the  court  on  the  ground  that  the 
matter  waa  one  for  the  arbitrator  to  determine. 

Held,  tJjat  as  there  ha<l  been  no  differfau^e  exist- 
ing between  tho  parties  lx;tor»  autiou  brought  the 
aroitrator  had  not  and  the  court  had  jurisdiction. 

Ifa*  deoiiion  of  the  Goart  of  AppatX,  [1608]  2 
Q.  SL  T,  rwewed  and  the  deobion  of  Wright  and 
Darling,  JJ  ,  rr  ^ton  ri  upon  the  above  ground. 

Query  wLolLur  ttit  arbitrator  uan  det<'rminc  any 
matter  except  the  reaf '  niilil. ness  of  the  ohargea. 
— honuos  AM)  North  -  Westeks  ami*  Orkat 
Wmtekn  Joint  I^AIL^A'AY  Cos.  v.  Biu-inoto» 
(LiBOTaD).  H.L. ;  [1899]  A.  C.  79;  68  h.  J.  Q.  B. 
ie2 ;  79  L.  T.  603. 

See  aleo  Cana^  Iaw  of,  A;  OontBaot*  7;  MMtor 
•ndSarraat,  29. 

BBUHIVJEfi.— See  KoilBafe,  12 ;  Practice,  29-88. 

1.  Itent-charge — Eviction  from  part  of  land— A p- 
portionmei^t  of  rent-charge — Distinction  htttoeett jiraut 
ar,4  rt^rT''.:! r-H  of  nnt.—Hy  a  deed  of  feomnent 
mode  in  1840  A.,  in  cousideratiou  of  the  rent  there- 
inafter reserved,  enfeoffed  land  to  B.  and  his  heirs, 
to  the  use  that  A.  and  his  heirs  should  receive  there- 
ont  the  said  rent,  and  subject  to  and  charged  as 
.  afoteaaid,  to  the  omal  ima  to  bar  dower  in  MTonr 
of  B. ;  and,  hy  the  same  deed,  for  ^  oousideratlon 
aforesaid,  B.  granted  to  A.  and  his  ht-ir;;  the  above- 
mentiuiied  reiic  and  covenanted  to  pay  the  same 
rent.  Part  of  tho  land  having  bi*en  recently  re- 
covered by  titie  paramount,  a  quastion  arose 
wheth«r  the  rent-cbargu  ought  to  be  apportioned 
or  still  oontinoed  to  be  payable  in  full. 

Held,  that,  a  t«at-uharge  being  reserved  to  A. 
on  the  face  of  the  deed  in  priority  to  B.'s  eiitute  iu 
fee,  no  effect  could  be  given  to  B.'s  grant  to  A.  of 
file  same  rent. 

Held,  thertfoie,  acvurdiug  to  the  distiuctiun 
dnwiiinOo»I«tttp^  MBftk  bkwiai  tin  gmnk  of  ft , 


rent  and  the  reeervation  of  a  rent  in  respect  of 
apportionment*  fitat  tlw  alMve-mentionea  rent, 
being  a  rent  vtierfod,  waa  a^iwrtioinable.— Habt- 
tm  V.  MiDDOOKS,  Oft.O.  OSHn»-Hardy,  J.,  673; 

[1899]  2  Ch.  109 ;  68  L.  J.  Ch.  496;  80  L.  T.  ".'55. 

2.  Wan-leaves — Rent  or  sum  in  gross — Temment — 
Staiutt^  Hm.  B,  c.  S4— JWCuoy  comoaay.— Way- 
leaves  over  land  are  an  inoorporeal  bereditaroent 
and  a  tenement,  and  mm  of  nioneiy  oovenanted  to 
be  paid  for  such  way-leaves  granted  lor  a  term  of 
years  are  not  sums  in  gross,  but  are  rent!,  the  ri^t 
to  which  follows  the  reversion  aftw  tiM  tann*  VBOm 
the  statute  32  Hen.  8,  c.  54. 

This  18  the  case  even  where  some  of  auch  gums  are 
payaUe  to  the  leaaor  iu  respect  of  traffic  passing 
over  tlia  land* of  ofhan  ana  not  over  any  parfeol 
his  own. 

Deobion  of  Byme.  J.  {ante,  p.  59),  afBrmed.— > 

HA3TDrO!»(I>i  :  '  NouTH-EA°  rF.nx  RAILWAY  Co., 
f'.i.',  [mOj  i  Ch.  6dG;  68  L.  J.  Ca.  :316 ;  80 
I..  T,  -17. 

also  Inland  fievenue,  28;  Landlord  and 
19. 


liES  JUDICATA.-^  Jv^&m,  9. 
RBVBNUB.— 8aa  Inland  I 


RKSTRAINTT  of  TRADE:— 

1.  Vuntract  —  Rtasonableneaa  —  Limit  of  space — 
Limit  of  time — Injundion — Evidence  of  reasonabUtiess 
inadmissible.— An  agreamant  made  in  1894  between 
the  plaintiff,  a  harawira  mannbotorer  at  Dodley, 
and  the  defendant,  a  young  man  of  twenty -four, 
on  the  defendant  entering  the  plaintiff's  service, 
contained  a  restrictive  clause  that  the  defendant 
would  not,  during  his  service  or  after  the  determin- 
ation th«ireof,  divulge  to  any  peracu  the  S'  cn  t-'f  of 
the  plaintiff  or  the  mode  of  oonduoting  his  basixiess, 
or  any  pwt  thareof,  or  anv  information  with  regard 
to  tM  aanM,  or,  altar  the  determinatioB  of  mioIi 
icrvice,  worit  for  or  aerve  any  other  peiaon  orflraa 
carrj'ing  mi  t?ir  same  kind  of  business,  or  any  part 
thereof,  wuhui  a  radius  of  twenty-five  miles  from 
the  plaintiff's  wcrks  at  Dudley,  without  his  consent. 
In  1897  the  defendant  left  the  plaintiff's  servicd,  and 
in  1899,  without  his  consent,  entered  the  service  of 
a  firm  carrying  ou  a  bustneae  similar  to  that  of  the 
plaintiff  about  three  miles  from  his  works. 

Hdd  (affinning  fituliqg,  J0>  that  the  platotiff 
waa  entiued  to  an  injnnroon,  eboe  the  rmtriollve 
clause  waa  ni^t  void  either  as  being  unreasonable 
for  the  plaintifTs  protection  or  as  being  unlimited 
in  point  of  time,  and  w  Mwdlng  the  dafandant 

during  hi"  whole  life. 

In  an  >u  '1  n  by  a  trader  against  his  aarvant  foC 
breach  of  a  oontnujt  reatrioting  him  from  eamqg  n 
rival  trader,  eridenoe  fh>m  persons  in  the  trade 
giving  their  views  as  to  the  reasonableness  or  un> 
reasonableness  of  the  contract  is  inadmissible,  since 
the  reason  ahl  en  el's  of  a  contract  def>enf!s  (ii  its  (riis 
construction  and  legal  effect,  and  is  consequaatlyi 
question  for  the  court  alone  -  Havxes  i«.  DoIUI( 
a.A.  ;  [1H99]  2  Ch.  13 ;  68  L.  J.  Ch.  419. 

2.  Coi-Tiiiiut — Vatiditi/  —  RaiiU'nahl^mss —  Infuue- 
tiuh.—B  ,  being  iu  tU'  fuii  iuy  of  the  (  lamtiff'!, 
wliu  «  ere  wholeeale  and  retail  bay  and  straw  iner- 
diants  carrying  on  bosineas  in  the  United  Kingdon 
and  alaewhera,  oovenanted  that  he  wuold  not.  ■'  fot 
the  spaoB  of  twelve  montha  noct  after  hk  leaving  or 
being  dismissed,  carry  on  the  business  of  hay  and 
straw  merchant,  or  enter  into  the  service  of,  or  act 
a«  agent  for,  any  person  or  persons  carrying  on  the 
bubiiUMW  wf  hay  and  straw  merchant  iu  the  United 
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or  in  the  kingdom  of  Belgium,  or  Holland,  or  in  the 
Dominion  of  Canada." 

B.,  baviog  ToliuitMilr  laffc  the  jalaiatiff'a  employ, 
iauDMbtdv  entwcd  Hm  aarvlw  of  a  rival  bagr  and 
atraw  mercDant  in  London. 

Held,  by  the  Court  of  Appeal  {ditufntu'iite  Vaughon 
Williamci,  L.J.),  that  the  restraint  being  reasonably 
required  for  the  protection  of  the  plaintifiFa,  having 
ngard  to  the  nature  of  their  buniuees,  was  not  void, 
and  that*  tluniote,  B.  moat  ba  reatniaod  hf  in- 
janfltioa  from  oomniitttn«  a  1n«aeli  of  lik  aofet 
-  TTrntERWOOD  v.  Barker,  C.A.,  347;  [IMQlOh. 
aoo  ;  a8  L.  J.  Gh.  201 ;  «0  L.  T.  306. 

BIYEB:— 

IWution—Strmm^'^  Putrid  aolid  matter"— 
NmSmtiiet—Remftditt^'Biper*  Pollutton  PrmmUon 
Att,  1876  (S»  ft  40  Vid.  e.  75).  m.  2.  17,  20.— Tha 
(iefoti'laTit  owned  wiavin^c'  shodit,  worked  by  ateam- 
]iMw,-r,  on  the  hftjis  uf  u,  strpiim,  and  he  had  for 
jK  iiiy  years  pri  r  (  >  the  passing  of  the  Act  lawfully 
exercised  the  nght  of  impounding  and  diverting 
irktar  from  tba  atraam  for  tbe  parpoaee  of  Ida  Imai' 
sesa.  Sach  watar  was  diverted  from  the  stream 
through  a  gott  and  impounded  in  the  defendant's 
reservoir,  and  ooutained  subetancee  dischiirpvi!  into 
tbe  stream  from  {luper  manufactories,  not  l>eioog- 
to  tbe  di-ffndant.  higher  up  the  river.  Whilst  the 
water  was  so  impounded  those  snbstanoes  sank  to 
tbe  bottom  and  became  pub«soant  in  ^e  form  of 
sludge.  Part  of  the  water,  when  thus  cleared,  wat 
taken  from  the  reservoir  and  used  for  condensing 
puTiiijyL'b.  0[io*_'  H  week  the  reservoir  wmh  oi^'rinrH 
Dy  opening  sluioe-gates  into  the  river  and  allowing 
the  watar  to  flov  fIuoa|^  the  reservoir  and  out 
into  tha  atnuB,  oainuis  with  it  tha  aladM 
dapoaitod  in  tha  nsarvoir.  Tb»  efflnant  water  aa  it 
went  into  tbe  stream  through  the  si  nice- grates 
contained  97'6  per  cent,  of  water  and  2*4  per  oent. 
of  solid  water. 

Hdd,  that  the  solid  matter,  when  it  entered  tbe 
from  the  reservoir,  was  "solid  matter  iu 
>  in  watar  "  within  aaotion  20,  and  there- 
ioM  not  ** solid  nutter**  wifhhi  the  meaning  of 
aMtton  2  of  the  Act  ; 

Held,  also,  that,  adsuiuing  that  what  was  put  into 
the  stream  was  "  solid  matter  "  within  the  meaning 
of  section  2,  the  defendant  was  protected  by  section 
17,  and  therefore  not  liable  to  be  prooeeded  against 
andar  tbe  Act. — Riveh  Bibbuc  Jonrr  Ck)MMiTn(E 
V.  Halltwbll,  Q.B.n.;  [1899]  1  Q.  B.  27;  68 
L.  J.  (j.  B,  ;  T;.  T.  fvv;. 
See  (ilso  Ijo<.;iu  Qovemment,  13. 

aAL£  of  GOODS  :^ 

1*  Doettmenls  of  Hile  Buver  eMnn^ay  jKMSBSsAm 

with  consent  of  sfUtr — 7?i77  of  txcJutntfe  accepted — 
Bill  of  ladipij  indiirted  to  aub-pureha$er — Title  to 
good*— Sale  of  CAW.h  Art.  1893  (o6  &  57  Viet,  r  71), 
s.  25,  tuh-$edim  2— Factor »  Ad,  1889  (52  ft  5a  Vict. 
«»  46),  ».  2,  suh'tedion  1. — ^The  seller  of  copper 
fOnrardad  to  the  buyer  tha  bill  of  lading,  under 
wUdi  the  oopper  bad  haen  shipped,  and  a  t>tU  of 
exchange  for  the  price  for  the  buyer's  acceptam  f. 
Tbe  buyer,  when  he  received  the  document,  was 
about  to  become  bankrupt.  He  did  not  acoopt  the 
bill  of  exchange,  but  indorsed  the  bill  of  lading  to 
tha  plaintiffs,  with  whom  he  had  previously  entered 
into  a  oontraot  for  tha  aala  of  cofipar.  Ilia  adUar 
stopped  tbe  goods  tn  trtmntu,. 

Held,  tliat  the  l  uyor  had  obtained  j  oa session  of 
tbe  biU  of  lading  with  the  oona^t  of  the  seller 
within  the  meaning  of  section  25,  sub-section  2,  of 
tbe  Bala  of  Qoods  Act,  1883,  and  that  the 
Who  took  IU  un  of  tedbg  in  good 


without  notice,  had  a  title  to  the  goods  whioh 
defeated  tha  idlfli'a  rigM  to  itap  tto  goodi  a 

tran»itu% 

JudgmMit  Of  Kalhaw.  J..  [1888]  2  a  B.  61,  M 
W.  R.  Dig.  149,  reversed.— Cahw  v.  Pockkt's, 
&c.,  SxxAM  Paokkt  Co.  (Limitkd),  (7.^1.,  422: 
[1899]  1  a  &  648s  eS  L.  J.  a  B.        M  L.  T. 

269. 

2.  Oral  conLract — Part  }xiymeiU — Atprrrmenl  th,:l 
teller  should  retain  $um  previomly  oerrfinl  ^.nn— 
StattUe  of  Frati4$^  S.  17— Sale  of  Gooda  Ad,  1W3 
(56  ft  57  Vid,  c  71), «.  4.  nih-^ion  I.— Wbers  om 
of  the  terms  of  an  oral  oontxact  for  tha  ids  ol 
goods  of  a  greater  value  than  £10  waa  that  Ihs 
Bfller  should  retain  iri  yirt  payment  a  sum  which 
tbe  buyer  had  by  some  mistake  previously  (mr> 
paid  him. 

Held,  that  theto  bad  bean  no  part  MyaMt 
sufBdent  to  ntisfy  saotion  4,  anb  saotion  1,  of  0* 

S'»l.>  of  Goods  Act,  1S9:J. 

iralkvr  V.  NMsey,  16  M.  ft  W.  302,  foUowsd.— 
NoRTOiT  tf.  DAViaoN,  C.A.,  215 ;  [1899]  I  Q.  &ltl; 
68  L.  J.  Q.  B.  265 ;  80  L.  T.  139. 

SETTLED  LAND 

1 .  Capital  moneys — Money  liabU  to  he  laid  mU  rs 
the  parcAose  ijf  tuud—adtM  Land  Act,  1663,  s» 


By  a  manlag*  aelthMnant  landa 

tnistr»rs  \n  tnt^t  for  sale,  trith  a  po^rrr  to  irf 
the  procee'lR  ui  ^ovfirnineut  aud  othtjr  j>t'X!90n»l 
securities  Hi.d  it  wb."  Joclared  tiitit  it  should  b« 
lawful  for  the  trustees,  with  th-^  consent  of  the 
h  usband  and  wife,  who  were  succeanvely  tensati 
forlifaof  tha  tmat  fonda,  to  oall  in  or  adl  aiy 
Inyaitinanta,  and  to  Invaat  tha  pfooaada  b  In 
purchaeo  of  fraohold  hereditamentB  to  be  conveyed 
to  them  u2>on  trust  for  sale,  and   to  hold  the 

Eroceeds  upon  the  trusts  of  the  settlement  The 
usband,  who  was  tenant  for  life,  daairad  to  h«rt 
aOBO  improvements  made  upon  tho  lattd  wbkh 
remained  unsold,  and  took  out  this  summons  asUag 
for  leave  to  submit  a  scheme  of  impruvamseli 
under  SMction  26  of  the  Si-ttle^i  Land  Act,  a;id  fr?r  ■ 
declaration  that  the  trustees  had  powtsf  under 
section  33  to  sell  investments  which  th^  held  upon 
tbe  trusts  of  the  aattleoMOt  and  wpplj  the  prooMdi 
in  making  the  improvamanhn 

Held,  that  the  words  *'  money  which  is  liabU  to 
be  laid  out  in  the  pnrcham  of  land  "  in  sectios  ^ 
of  the  Act  do  not  meen  which  munt  be,  but  wh'. b 
may  bo  so  laid  out,  and  that  the  trustees  hsd 
power  to  raiae  money  out  of  tha  inveatmeoti  in 
thair  handa  for  tha  impravHMBta. — Souau^ 
SxniBD BarATis,  Bi,  C^Cdl  Nartkt  J.i  68  Inf. 
Ch.  39  ;  79  L.  T.  335. 

2.  Heirlooms,  sale  of—Scmction  of  eottri— Dis- 
cretion— Tenant  for  life  in  ptcunmry  di^adtitt 
cauted  by  extravcij'i i,"  —Opposition  of  revyiinfL^ma 
— Jnctl  of  unique  character — Settled  Land  Aet^ 
r45  ft  46  Vid.  c.  88).  i.  37.— Hie  fMl  ttat  a 
for  life  has,  by  bis  own  ^ 
binuclf  Into  pecuniary difloiiltiaa,'inD  noli 
the  court  to  relieve  him  hj  ordering  a  sale  of 
heirlooms  under  the  diacrytionjiry  fmwer  conferred 
by  section  37  of  the  .Settled  Land  Ant,  1882. 

An  application  by  the  tenant  for  life  for  the 
sanction  of  tha  court  to  a  oontmct  hj  him  tar  the 
of  tho  nanniar  Bhie  (oc  Hotpa)  ~ 


The  court  ought,  on  such  an  application,  to  ha« 
regard  to  the  wishes    of    persons   entitled  is 
fomainder,  and  even  to  their  sentimental  prefereaow 
8.0.,  the  wiah  to  ptaaar?e  in  tha  famib  a 
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coDsidor  what  ww  the  intention  of  the  aettlor, 
what  are  the  wiahea  of  the  family  ganmllj,  and 
what  wonkL  ba  for  the  btnaflt  of  tha  aifeate  ai  a 
whole. 

l>ect«ioii  of  ByrTip,  J.  (ante,  p.  530),  affirmed. — 
Hops,  He.  Dk  C'etio  v.  Horx,  (7wJ.,  641. 

8.  JlfaiM'on>7Umw>— IVHif  to  atbm  tidiaw  to  occupy 
ca$tle  and  l<it}dn  ii/  !img  ae  the  miyht  with  to  do  to — 
SeUM  Laud  A  I,  lsS2  (4o  &  46  VicL  c.  38),  ««.  2, 
38,  OiS. — A  iiiaij»i(»n-houso  was  Vfated  in  truBteea 
for  a  term  of  l.OOO  years  upon  trait  to  allow  the 
plaintiff  to  oocopy  the  same  tent  fraa  M  long  at  dM 
mi^t  wish  to  continue  to  do  so. 

field,  that  the  plaintiff  was  tenant  for  life  within 
the  meaning  of  the  Settled  Lund  Act.  issj;  but 
held,  that  the  trustepn  of  tht  t*rm  were  not  trost»*»8 
for  the  purpo8P8  of  tho  sottlrd  Land  Act.— CabNE's 
SSTTLXD  £sTAT£s,  £b.  C'k.D.  North^  J.,  U2  i 
ri8S»]  1  Oh.  S24:  68  L.  J.  Oh.  ISO. 

4.  Pecuniary  legacy — Oi/t  over  in  evevt  of  tale,  of 
aetUed  Imnd—Jnvaliditf—^tM  Land  Att,  1882  (<lo 
it  46  Vict,  e.  S8),  t.  61.— The  widow  of  a  MttlordK-<i 
in  1S69 leaving  a  will  Ix'qiieatliiug  ]>crsoDal  property 
to  the  person  entitled  to  tlif  ownership  and  eojoT- 
nieut  of  the  aottlrd  estate,  with  a  gift  OTOK  in  toa 
event  of  a  sale  of  the  settled  real  estate. 

Bdd,  diat  the  gift  over  wa<i  inoperative  if  a  salt- 
wa»  made  under  the  Settled  Ltua  Acts.— Smith. 
Ss.  Obosx-Shitb  v.  Bhidoks,  Ch.D.  North,  J., 
aft? :  ri899l  1  Cfa.  931 :  80  L.  T.  218. 

•5.  Settlrmrnt  — •  t^iirrr-.'fion  —  FcrU-'^insliiitl  Inud  — 
Land  grunted  by  bithop  to  tfrantee  durimj  tenure  <f 
office— Sealed  Land  Art.  1882.  i.  2.— The  Settled 
Land  Act,  1882,  docs  not  apply  to  eooleataatioal 
property.— Bath  AND  Well«  {Bvutof  Of),  Bb: 
[1899]  2  Ch.  138 ;  68  L.  J.  Ch.  524. 

6.  UttdivitUd  than — Powtr  a/*  ttmuti/ar  lift  to  tell 
^StUttd  Laiul  Aft,  1882  (46  ft  46,  Titt.  e.  S8),  $.  2. 

tuh-tevtion  H)(i.).  Tho  Rfttled  Land  Act.  ISRL', 
ennhlM  the  teiiiiul  for  life  uf  an  iiniiivi'ied  moiety 
i  )t  liii  1  *  . 'i  11  that  moioty  without  Ihe  conoulWBOB^ 
the  ownfr   f  thp  oth*r  undivided  moiety. 

In  re  '  .  s  Settled  Kttatet,  86  W.  B.  864, 
86  Oh.  D.  olG.  OTfxrulfld.— Ooonot  «.  Bxlbky. 
O.A.,44Z;  [1899]  1  Ch.639  ;  66K  J.  Oh.  S68;  80 
L.  T.  69. 

7.  Vendor  andpurchater — Settlement  — Jointn  re  and 
foriiont  crtaied  by  prior  tettlement — liettttlement — 
Compound  tettlemvA — TiVf  —  I'o'rer  <•/  Itnant  for  life 
to  convry  free  from  Jointure  and  uorfions — Sttiled 
Land  A  l.  im{4o  &46  Vid.  c.  38),  2  (1),  20, 
AO^By  deed  dated  tfaa  Idth  of  Maiob,  1861,  the 
O.  Brtato  waa  Mftaed  to  tha  ma  of  0.  F.  IC  Ibr  life, 
with  remaindor  to  the  use  of  his  f!rst  and  other  sons 
Buooesaively  in  t-iil  male.  By  a  settlement  dated 
the  7th  of  August,  1865,  in  <  \"r  i^n  of  a  power 
reserved  to  biin  by  the  previoas  deed,  C.  F.  M.,  on 
hit  marriage,  appointea  a  labt-bbaise  to  his  wife, 
and  portions  to  his  younger  ohildreD,  both  aaouied 
by  terms  of  y<«ra.  By  a  diMntafling  Mnnanoe  of 
the  28th  of  Jautiary,  1S89,  the  O.  Estate  was 
diaentailed.  By  a  Bettleineut  dated  the  30th  of 
January,  1880,  C.  F,  M.  and  his  son  iipjtointed  the 
O.  Estate  to  the  ase  of  C.  F.  M.  for  his  life,  with 
romaiuders  over.  Ttia  lifo  estate  was  not  expressed 
to  ba  IB  ratotatioii  or  ooatisnatk»  of  any  eatata  in 
O.  F.  M. 

TTt  !rt,  that  the  settlement  of  the  .'lOth  of  January, 
was  not  a  settlement  uutuplete  in  itself,  but, 
wi(b  the  deeds  of  1861,  1^65,  and  lH8!i,  formed  a 
oompoond  sattkmant  within  tha  meaning  ol  the 
8aUl«d  LmA  Adt,  1883;  and  that,  AmfWa, 


C.  F.  M.  oould  sell  the  O.  Estate  freed  from  the 
jointure  and  portions  charged  thereon. 

In  re  Marquis  of  Ailetbttry  and  Lord  Iveagh,  41 
W.  R.  644,  [1893]  2  Ch.  345,  approTsd.— Hinn»y 
Boi  KK  s  COHTRAOT,  Bb.  C.A.,  226;  [180I(|  1 
Ob.  275;  68  L.  J.  Oh.  136;  79  L.  T.  583. 

8.  Voluntary  settlement — Tenant  for  life — TVwsfaes 

—SeUled  Land  Ac^.  1^S2  (45  &  46  Vid.  rt^),  2, 
51. — By  a  voluntary  settleinent  mada  in  March, 
18S>0,  a  certain  house  and  manor  together  with 
other  bereditameuts  were  oonveyed  to  J.  to  the  use 
that  M.  might  receive  an  annuity  thereout,  and, 
lubjeot  thereto,  to  the  use  of  tnuteea  for  tha  tma. 
of  1.000  years  upon  the  trusts  thernn  dedared  wHh 
remainder  to  the  use  of  J.  his  heirs  and  ikHL^tigri!!. 
And  it  was  thereby  declared  that  the  trustees 
should  stand  possessed  of  the  premises  comprised 
in  the  term  of  1.000  years  upon  trust  to  allow  M. 
to  occupy  the  mansion-house,  pleasure-gronndt* 
gardens,  stables,  and  six  fields  on  the  estate  rent 
free  so  long  as  she  njight  wish  to  csontinne  to  do  so ; 
and  up. '11  furtluT  'ruht  out  of  thi'  nMils  iitnl  yii'ofits 
of  the  premises,  or  by  any  other  reasonable  ways 
and  means,  to  smm  and  pag^  anooMnon  duty,  and 
also  by  uiort^^e  of  the  premiMVi  or  oat  of  tha 
rents  aiid  prohts,  or  by  any  othar  laaeonaMa  wajt 
and  means,  t.i  mi-i^  ind  pay  the  sums  nf  £680,  and 
by  the  ways  iunJ  nn  fii,a  aforesaid,  at  such  time  OT 
tiineH  as  th'  truste.  s  should  think  fit,  to  raise 
i!40,0CH)  iu  satiafactiou  of  a  mortgage  upon  the 
premises.  And  the  settlement  containeid  a  covenant 
to  permit  1L»  lo  long  aa  she  chose  to  retida  In  tha 
bouse,  to  use  tha  foraiture,  plate,  and  aChota 
belonging  thereto;  and  if,  after  r  death,  or  after 
]'t'r  ceasing  to  live  there,  J.  should  choose  to  live 
there,  to  permit  him  while  living  there  to  use  the 
furniture,  plate,  and  effects ;  provided  that  neither 
M.  nor  J.  should  be  entitled  to  leoMyve  the  same 
tberefoom.  M.  entered  into  possession  of  the 
premises  and  stfll  remained  in  possession  thereof, 
Various  differences  arose  aa  to  the  right  of  the 
parties  under  the  pro  visions  of  the  settlement,  and 
the  trustees  brought  an  adtion  afiint  J.  for  tt» 
determination  thereofi 

On  the  hearing  of  tlie  aeliaD  the  quertions  were 
raised  whether  M.  was  tenant  for  life  under  the 
Settled  Land  Acts,  and  whether  the  trusteea  of  tha 
settlement  wwa  hiutow  far  tha  poipoM  of  tbeae 
Acts. 

Held,  that  M.  vras  tenant  for  life  midar  fha 
Settled  Land  Acts,  but  that  tho  tmataM  wm  aot 
frimtn«iiiinrth«iiiiij[ii>siMoft1iaw  Aotiii  flTi  TWmnn 
SKnxsD  BsxAiia,  Ba.  €!h,I>*>N«rtkt  J,;  79  It.  T, 

542. 

Sea  abo  Taador  and  PaRdbaMr,  4. 

SETTLEMENT  :— 

1.  Marriage  tetilement — Afier-aa^uired  property — 
Coverrajit  to  tettU  —  PotMr  —  Gsaero^ — Speeku-^ 
Extrcite  wilh-**  In  jmriMMM  o/  oil  powtn 
and  mihormet  in  attjfwiH  auMtng  ais  fKersfo  «lirisel, 
limit,  an'f  afpoiiit." — By  a  marriage  settlement  in 
1869  real  estate  was  settled  for  the  benefit  of  8.  R. 
and  her  husband  W.  li.  tor  their  lives  ajiJ  then  for 
the  obildren  of  S.  aa  m&  should  by  deed  or  will 
appoint,  and,  in  default,  to  thorn  in  eqaal  ahaiait 
raa  if  no  suoh  ohild  then  for  aooh  patMana  aa  6> 
dionld  hy  dead  <v  wiQ  appoint,  and  m  datenU  for 
S.,Ler  heirs  and  assigns.  And  in  the  settlement 
was  a  covenant  by  W.  that  after-atquired  property 
of  iS.  should  be  conveyed  to  the  trusteea  to  be  held 
by  them  upon  the  trusts  of  the  settlement.  W. 
and  S.  B»  aiatiisd  and  had  four  children,  one  only 
of  whom  was  now  living.  W.  B.  died  in  1801. 
By  her  will  mada  in  that  year  8.,  "  in  ponoanos  (rf 
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all  powata  aod  authorities  in  anywise  enabling  me 
thereto,"  diraotod,  limited,  and  appointed  her 
residuary  estate    to  a  nioiecy  lor  hu  wen  Iff.  and 

his  wife  Htid  chil(^rpu,  and  hs  to  the  othpr  moiety 
to  persons  not  objecta  of  fho  special  power.  Slie 
riiVJ  111  I'-itS.  During  her  coverture  ah:'  had 
b«come  entitled  to  certain  real  and  personal  estate 
vhidi  «u  nam  oonveyad  to  tha  tnutaaa  of  tha 
MttlainenlM 

Held,  (1)  that  tha  aftarHMqidrad  proparty  wnm 

not  bound  by  the  covenant  iu  th«  Bettloment ;  (2) 
tbat  tbt're  was  uot  suffiinpnt  evidence  to  show  mi 
intention  on  the  part  of  the  testatrix  to  exercise 
hw  special  power  of  appointment  in  favour  of  ber 
•on  M.  ~  HICKMAN.  Re,  Stokib  «.  BnsncAK. 

Ch.D.        '    ,  ,  /. ;  80  L.  T.  518. 

2.  Mama'jt:  itUiement — Covemuit  Ui  »fUte  after- 
acquirtd  properly— Second  iMltmeut. — By  an  art*>- 
noptial  seitkniMot,  dated  tha  Idth  ol  Marah,  1879, 
tin  wife  eovananted  to  aattla  aftar-aoqnired  pro- 
perty on  truBt  for  herself  for  life,  with  mmainder 
to  her  cbildreu.  By  another  settlement,  dat^  the 
7th  of  May,  1879,  the  wife  covenanted  to  settle 
After-acquirad  property  on  herself  for  life,  with 
remainder  to  na  hvaliaild  for  life,  and,  after  the 
death  of  tha  MVfivoir,  with  remainder  to  snob 
persona  at  tha  wifa  shoald  appoint.  The  marria^ 
was  solemnized  on  the  10th  of  May,  1879. 

Hold  (in  the  absence  of  evidence),  that  the  cove- 
nant contained  iu  the  first  deed  was  not  revoked  by 
tha  saoottd  deed. — Quxcrt,  Bs,  2Ciujb  ».  Mius, 
Ch.D,  NoHk,  IST;  [18981  2  Oh.  W4:  79  L.  T. 
438. 

3.  Marriage  settlement — lUegal  conti deration — 
Marriagt  voith  titter  of  deceated  wi/t.—On  the  30th 

of  April,  1873,  a  widower  azacated  a  deed,  by 
which,  in  contem]datioa  of  a  marriaga  wUah  **  had 
been  agreed  upon  and  was  inter  r^fv?  ^hnrfly 
to  be  solemnized "  between  himself  uiui  Cliira  , 
fifObyn,  ho  (ji  ai  vf-y'->l  ri'Al  ."'.-.tHt  'ij.  tniatees  in  ^ 
lae,  to  the  use  of  himself  aod  hit  asaigus  donog 
his  life,  with  remainder  to  the  use  of  Clara  Pipobytt 
during  her  Ufa,  "  provided  she  shall  TCmaina  widow 
and  unmanied;  and  froa  and  Imniadiately  after 
her  decease  or  marriage,  whichever  evri^t  phall  finit 
happen,"  to  such  uses  as  the  settlor  shouid  by  deed 
or  will  appoint,  and,  \v.  d-jniult  of  appointment,  to 
the  use  of  such  person  or  persons  as  would  be 
entitled  thereto  if  the  deed  hud  not  executei. 
CflanProbyn  was  in  fact  a  aiater  of  the  settlor's 
daoeaaad  wife,  though  this  was  not  stated  in  the 
deed.  On  thf  •fh  of  March,  1877,  he  went  through 
the  ceremuuy  oi  marriage  with  her,  aod  she  after- 
wards lived  with  him  as  his  wife.  He  died  in 
November,  1891,  intestate.  He  had  not  aMKisad 
the  power  of  appointment  by  deed  rearvad  to  Mm 
hf  toa  settlement.  During  the  life  of  his  son  and 
hflfavat-law  Clara  Probyn  received  thfl  rents  of  the 
property  without  objection  on  his  ;  art 

Held,  that  the  trust  for  Clara  Probyu  was 
illegal  and  invalid,  aod  thiit  the  property  was  held 
on  trust  for  tha  soil's  administratrix,  sho  baing, 
under  the  Land  Tiansfar  Act,  1897  (60  ft  6t  Tiot  o. 
63),  bis  real  representative. 

Ayrrtt  v.  Jeukinii,  [1873]  L.  H.  16  Eq.  27o,  distio- 
euiohed.— Phillips  v  Pbobyn.  Ch.D.  North,  J.; 
[1899]  1  Ch.  bll ;  68  L.  J.  Ch.  401 ;  80  L.  T.  613. 

4.  Marriage  tettlement  —  Marriage  taith  deceated 
huthandt  brother — Invalid  marriage — Limitaticmt 
after  "  tolemnization  of  the  ttUendtd  marriage  ** — 
Conttrudion. — A  widow,  being  about  to  msRJ  ber 
deceased  husband's  brother,  odaeuted  a  aottiismeot 
by  which  bar  real  aitato  waa  conveyed  to  trasteee 
to  JmU  to  bar  Hit  in  Is*  '<autil  tha  intaidad  , 


marriage  "  and  "  from  and  sft^  the  solematistioa 
of  tha  said  intsodsd  manisga  "  upon  trust  for  luc 
fur  Ufa  widi  ramaindar'iB  fee  to  ber  younger  sob. 

She  shortly  afterwards  went  thrnrir^ii  the  orm  of 
marriage  with  her  deceaa^ni  hualtii  l  a  brother,  tad 
Bubseqin'iitiy  died  intestate. 

H^ld,  that  tha  word«  "solemnizatioaof  maoiafs" 
aovUI  ha  oonstmed  only  as  meaning  0  vafd 
mttviam,  and  that  extrinsio  avidaoee  wm  not 
admisnola  to  show  tiiat  thb  waa  not  thaiotaalias 
of  the  parties;  and  that  the  heir-at-law  wa»  tMf<»- 
fore  entitled  to  the  property. — N&aj^  v.  NliLK, 
C.A. ;  79  L.  T.  638. 

5.  Tenant  for  life — Payment  off  of  mortgage— 
Pretumption. — Where  a  tmant  for  life  of  a  lettk- 
meut  pays  off  out  of  hi^i  cuvi;  ru'inL'N's  u.  mcrt^sp 

on  a  revaraiooary  interest,  assigned  to  the  traaten 
ot  the  satUauMnt  subj'>ct  to  the  luurtga^^  ud 
t»k«s  n  rBoonvcyanaa  wbiah  in  affisot  osakes  tha  BSjf* 
maot  off  of  tha  murtgaga  annia  ferthobaBsltal 

the  settlement,  th"  r  nirt  ■svill  mate  a  declaration 
•  hut,  notwithstamimg  ttin  form  jf  rscooveyaooe, 
the  tenant  for  life  is  emi;lt^i  tu  b»v«  the  chwg* 
kept  alive  for  his  own  beuelit,  and  that  tb«  soib  m 
paid  off  has  priofiljovarthe  settlement— GmoiS 
(LoBD)  V.  PrrzHABDraoB  thoai>)fCh,D,  HartktJ^ 
618:  [1899]  2  Ch.  32;  68 L.  J.  Ok  MM. 
'       See  also  Bankruptcy,  SI ;  Infant,  i. 

SHERIFF.— Saa  Bankroptsr,  18^  14,  91,  SS. 

SHIP:. 

1.  Bitt  of  lading — ETtmptifm  of  ihipomur  fnm 
liability — "  Defectt  late  f  •■>■  I'yiuiing  voyagt  w 
otherwite." — A  bill  of  lading  oouuuned,  among 
other  exceptioos.  one  by  which  the  shipowner  mi 
not  to  be  liable  for  loes  or  damage  adaiag  fw 
"  defects  latent  on  begimdng  voyage  or  oChacwNi* 
in  hull,  tackle,  boilais,  or  maefimaiy,  or  thrit 
appurtenances. 

ITrld,  rtffjnjiiiig  the  judgment  of  BigbMin,  J., 
that  the  exception  did  nut  cover  a  defect  which  wst 
obvious  at  the  commencemrnt  of  tha  voyaga 
— OwNsas  ot  Gaboo  on  Boabd  Srasinmr 
Waikato  «.  NiwZnAiiAin)  Simmra  0(k,  dA.; 

[1899]  1  Q.  B.  56  ;  68  L.  J.  Q.  B.  1 ;  79  L.  T.  356. 

2.  Charter-party —  A  dva  u  re  freight — Dettrwet¥m  o/ 
part  of  cargo  hefore  tailiny — Liability  to  pay  tkbmaa 
freight  on  cargo  de$troyed. — By  a  f hTtW  party  h 
was  provided  that  the  oharterart  should  nad  the 
ship  with  a  full  and  comjilttc  cargo  such  as  woold 
load  the  vessel  to  her  wat«r-marks,  and  that  tiw 
freight,  which  was  to  be  at  a  oertain  rate  per  tea 
on  the  quantity  delivered  to  the  oooaignae«,  shoald 
be  due  aod  paid  as  follows:  "  Two-unrds  in caA 
three  days  after  sailing,  ship  lost  or  not  lost,  sad 
the  balance  on  unloading  and  right  deJivery  of  tbs 
cargo  "  ;  and  that,  "in  the  rveot  uf  the  uharte^rfn 
not  loading  vessel  to  her  marks,  the  freight  shAll  ba 
paid  on  the  basis  of  4,350  tons,  which  the  owatn 
goarantea  to  ba  vassal's  oapaoity  oi  oaigefortfes 
voyage.** 

A  iX)rtion  of  the  cargo  which  had  h{>m  loaded  oB 
board  was  destroyed  by  fire — which,  wjis  a  penl 
mutually  excepted — before  the  sailing  of  the  ship, 
and  the  ship  sailed  with  other  ouKo  on  boeid. 
Three  days  after  the  sailing  of  tiie  uip  the  sh^ 
owaaia  ouimsd*  hot  tha  ohactsm  islnasd  to  pif. 
two-tlnrds  advance  freight  on  the  whdb  osq(o, 
including  the  part  rt*  ^tr  yr  l. 

Held,  that  the  8hn>uwnws  vvarw  uot  entitled  to 
the  two-thirds  advance  freight  on  the  part  af 
o&x^o  which  had  been  destroyed,  but  that  they  vac 
entitlrd  to  the  advance  on  the  ba^  of  the  4,3d0  toai^ 

Isis  the  pact  dattcofad.— Wjib  a  OiKvni,  <MLA, 
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Ses;  [IH99]IQ.  B.  193;  68  L.  J.  Q.  B.  170;  79 
li.  T.  596. 

Chartar-partg — Berth  fur  hxuUHg— Order  by 
fiartertr$-'**n  load  alwaya  ujluuf'—DttrHtiun— 
Ti'f"  Liahildy. — A  ctuurt«r- party  jiroiiiieii  that  » 
sliifi  WU8  U>  proceed  to  a  oerttua  doek  nt  M.,  or  so 
Tit  ar  tht-reto  as  kLm  could  safrly  get,  and  there  load, 
aiwajs  afloat,  as  and  where  urd«-red  by  the 
charterers.  The  character  of  the  harbonr  at  M. 
«M  mdi  (m  bo'  h  partiea  wm  Aware)  thai  it  wae 
inipoHibletolfled always afloan  Theabipproccedad 
to  th«  Mned  4)ook,  and  was  ordered  by  the 
ofaarterert  to  a  berth  where  she  loaded  part  of  her 
oareo,  but,  in  confx-queccfi  of  fulling  tidt-M,  l<>ft  the 
di  tk  for  llip  necescary  iut»*r7al,  aud  theu  rptumed 
Ud  oompleted  her  cargo. 

Held,  that  the  charterers  were  not  liable  for  the 
detestion  uf  the  ship. 

^  Lord  HendMU.— The  obligationi  end  righte 
ttMtad  the  oharter-party  miiat  be  ooostmed 
with  refw^nce  to  the  ti'iturfil  condifiofu  of  the 
parlioular  harbour  gp^itif  ^1  as  the  place  of  loading 
by  the  chart,n--i.ii.rt^'. 

Dei-iriou  of  the  Court  of  Appeal  [40  W.  K.  68, 
[1897]  2  Q.  B.  485)  affirmed.— Carlton  Stkam- 
ma  Uo. «.  (LkSTLB  Mail  Paokktb  Co.,  U.L  ,  65 ; 

4.  Charter-party — CinmlritcHou  — "  Wi)rl;iv'j  dai/tt 
of  twtnty'/our  hourt" — Demurra<jt. — By  achaitet- 
party  shipowners  agreed  tu  pruvidn  the  charterers 
with  shipe  ior  the  oaniege  of  60,000  tons  of  iron 
ore  duittg  »  period  of  tvolTe  maaHat.  lo  the 
obutor-pwty  tb*re  wu  »  dause  a«  follows: 

Ohaitereri  ot  their  agents  to  be  allowed  350  tons 
per  workinp  c?ay  of  twenty-four  hours,  weather 
perraittiiip  (Sundays  and  holidays  exiopt»>d).  for 
loading  tiud  difKjharging  .  .  .  and  to  count 
from  G  a.m.  of  the  day  following  the  day  wh^u  the 
■teemer  is  reported,  unless  she  be  reported  before 
nooo,  in  which  oase  time  to  oooiit  vom  notioe  ol 
nadioees  .  .  .  steemer  to  woilc  night  if 
reqaiied,  also  on  Sundays  and  holidaj^  waA  tim* 
not  to  ootint  as  lay  days  unless  used." 

Held  (afl'riniiig  the  judgment  of  Bighw-Tu,  J., 
ditt^itimtf  Kigby,  L.J.),  that  the  charternrs  wer« 
entitled  to  have  twenty- four  working  hours  to  load 
or  diecbarge  each  320  tons.— Bhyhsst  QlZAuamv 
Oo. «.  iBiBuir  Ibon  Obi  Oo.,  O.A,  ;  79  L.  T.  140. 

5.  Charter-party — Colliery  <jiinraute« — Demurrage 
— Lay  dityg — Exrepiiona — Colliery  working  days. — On 
the  Itith  of  November,  IHJMi,  D.  ft  Sons  entered  into 
•  OOntract  for  the  deliyery  to  the  U.  8.  C.  of 
S9,000  tons  of  F.  coal  by  iastalments.  In  order  to 
ceity  omit  tlto  oontraot  iJie  U.  &  C.  on  the  25th  of 
Janwy,  1SB8,  chartered  tha  8.  to  taha  delivery  of 
the  i-uai,  d  f. .Mowing  lliat  f. tiiirtt-r-pfirt>  D. 
8on8  futcrt^  iiitu  u  oolliory  guiiiiAnlut  vvitu  tLd 
U.  S.  C.  containing  thi'  it  lij;atiou8  of  D.  &  Song 
with  regard  to  deuiurragiei  tiud  lay  days.  The 
colliery  guarantee  waa  incorporated  into  the 
oharter-party.  On  the  Slst  of  January,  1S9»,  the 
B.  reotivsd  a  stemming  note  from  D.  ft  Sons.  The 
lay  davi  bagan  to  run  on  the  lOtb  of  Maroh  and 
expired  on  we  Slst  of  March,  and  thereafter  the 
oaptain  daily  sent  dem  irrH  t,'  uote«t  to  D.  &  Rons. 
On  the  9th  of  April  a  gtriko  took  place-  at  the 
oolliery  from  which  the  coal  was  to  be  delivered. 
Tlia  »h^>  ooutinned  to  wait  for  her  cargo,  and  no 
intnnataon  wee  given  by  D.  ft  Sous  that  they  did 
BOi  hoM  to  gtvtt  diellvaiy  within  •  wonaMa  tinaa 
UDftll  tha  94HI  «f  May.  The  efaipownera,  tha 
8.  B.  C,  then  took  steps  to  obtain  another  charter- 
patty,  which  they  suc<^eded  in  doing  on  the  13th  of 
)«a«,tail     %  low*  fnigMi  aad  «o  the  17th  of 


Junp  the  bbip  got  away.  They  claimed  demurrage 
from  the  3l»t  of  March  up  to  the  17th  ^  f  Tun- 
Held,  on  the  gonstruction  of  the  charter-party 
and  the  collieiy  goarantee  incorporated  therewith, 
that  the  Bh^miarai  the  8.  S.  C.,  were  entitled  ss 
against  the  IT.  8.  oompany,  ^e  charterers,  to 
demurrage  from  the  13th  nf  March  to  the  17th  of 
June,  for  they  wore  eutitlnd  to  demurrage  for  every 
day  which  ordinarily  would  be  "  t  Ilii  ry  working 
days,"  although  in  fact  ho  work  was  i one  at  the 
collieries  owing  to  the  strike;  and  fTirtlu-i,  they 
could  also  reoorer  tiiadiffer«Doe  between  the  freight 
obtained  in  die  Moand  dhaitacwpM^  and  tin*  in 
the  original  one, 

Held,  further,  that  the  V.  8.  oompany  ooBia 
recover  against  I)  ^ons  what  they  had  to  pay 
the  steamship  company  h«  damagen  for  breach  of 
the  oclliery  guarantee. 

There  was  a  further  claim  by  the  U.  8.  oompany 
against  D.  &  Sons  for  the  non-delivery  of  the  coals 
in  ooafonni^  with  the  oontraot  of  Novembrr,  1896. 

Held,  tbdf  tha  XT.  S.  company  were  entiUad  to 
damagou  on  this  head,  and  tliat  tbo  liiaailIBB  ol 
such  damages  was  the  difference  between  the  maAet 
price  and  the  contract  pricje  when  they  shanld  have 
been  dnlivored,  the  date  of  such  delivery.  Ukmg 
iuto  consideration  the  charter-party  and  the  (  llu  ry 
guarantee,  being  extended  tO  the  2-tth  of  May. 
—Saxon  Steambbif  Oo.  «i.  Ukiok  SxiLvMsro 
Co.;  UiuoM  draAiUHiF  Oo.  «.  Datu,  Q^BJi^i 
68L.l.aB.68;  79 1*.  T.  486. 

6.  CharUr-party— To  $hip<XMl  ordered  by  charlerer$ 
—  Vend  loaded  «uMse(  to  colliery  guarantet—Strike 
at  colliery— Re/iutJ  lo  aeeept  guarantm  Breath  of 
chartrr-jHtrty.— By  a  charter-party  made  on  the 
14th  of  January  between  the  plaintiffii,  the  owners, 
and  the  defeudiiti I i  l^i  churtcrh-i-H  tht^  ' 'iirz'"!  was, 
after  disobarging  her  inward  cargo  at  Liverpool,  to 
proceed  to  Cardiff  to  such  loading  beith  »^ 
tha  oliartereii  ahould  name,  and  tbere  load 
a  oafgo  of  ataam  ooal  as  ordered  by  the  char* 
terete  which  they  bind  theoMalvea  to  ship 
except  in  the  event  of  strihe  of  shippers' 
[ilruen.  "The  vessel  to  be  loaded  as  cus- 
tcimary,  but  subject  in  all  respects  to  the  oolliery 
guarantee  in  working  dnys  as  may  be  arranged. 
Any  oLttim  for  demurrage  in  loading  to  be  settled 
with  the  eolUaty  dbecr,  no  liaUliiy  attaching  to 
tliA  flhaclOMra  i&  nipeot  theceof." 

OnthaSidqf  WiSnarj  the  dafsndants  bought  a 
cargo  of  Hood'i  UmtkjK  OoUiary  ooal  for  tho 

Curzott. 

On  the  6th  if  A]  ril  Hood's  Colliery  stopped 
owing  to  the  strike,  and  on  the  26th  of  Ai  ril  tb« 
defendants  procured  from  the  colliery  th^i  anntd 
guarantee  whereby  tb^  undertook  to  load  iu 
tw«nty  di^  ndijaat  to  the  nnul  emeptioii  ae  to 
strikao. 

The  ship's  agantfl  refnaed  to  aooept  this  gnaranf  ee, 

as  the  colliery  wn^  on  stribn,  and  required  to  be 
furnished  by  a  colliery  tliat  was  workiDg,  15  per 
cent.  al>out  not  being  on  stnki  . 

Held,  that  the  defendants  were  not  bound  to 
furnish  any  othw  goafantee^  and  that  the  plaintiffs 
ooold  not  taoovar  danuigea  for  a  breach  of  the 
oharter-party.— IHOBUB.  «.  Ctamr,  Q.B.1K;  90 
L.  T.  1I» 

7.  Oharter-fMrty—W^arroH^  of  teawurtbiMU— 
Voftage  dividtd  i$Uo  ttaget  for  coaling  purpout.— 
Wbace.  itt  a  oontraot  for  sea  carriage,  the  voyage  is 
auoh  thai  H  ia  nut  reasonably  poariUe  for  the 
steamer  to  carry,  in  addition  to  oer  oaigo,  tuffioicnt 
coals  to  take  her  from  her  port  of  loading  to  hv 
iiWai«todMtino«loii,and  the  vogroge  is  amtton. 
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for  oomling  purposes,  divided  into  Btag<M,  there  is 
aa  implies!  wiin-rinty  that  the  venel  iball,  at  the 
ttMliMPc^naent  of  each  stage,  Wftworthy  so  far 
•a  regards  Um  lappljr  of  coal  neoastarv  for  that 
stage.— **TOBTtOSRir/*  Thk,  437;  [1899] 

P.  140  ;  88  L  J.  P.  49 ;  80  L.  T,  382. 

8.  GoUi$ioH—OfmpuliOrjf  fUtioft-'Kht  alotu  in 
fault— OoUi. — ^Where,  fn  *  eoliBsion  ■otion.  the 

defendants,  while  denying  that  the  collision  was 
caused  or  contribut<>a  to  by  tlie  negligence  of 
t!ii»n]  li'lvea  or  thoir  Rprvauts,  pleaded  that  the 
uegligenoe,  if  any  (which  was  denied),  wa.?  solely 
that  of  a  oompouoiy  piloti  the  court  having  found 
thft^  the  ooUuioB  tiM  oMaed  by  the  negligent 
iittvigation  of  the  oompnlsorir  pilot  aloaia.  ordered 
thw  action  to  bo  dismissed  with  oo«ta<i— '^BUBHA," 
Thb,  V.D.     Ad.D. ;  «0  L.  T.  808. 

9.  Colliaion — CompaUory  pihiage — River  Scheldt. 
— Although  pilotage  is  compulsory  in  the  Biver 
Scheldt,  the  charge  of  the  snip  is  Dot  surrendered 

til  ihv  pilot  ao  Hit  to  free  the  shipowners  from 
liability  for  ooIlisi<m  cau*ed  by  the  ^ot's  negU- 
^nnoe.— '*Pbti»8  HbkdBik."  TSB,  P^,  A  Ad. D.  ; 
68  L.  J.  P.  86;  80  L.  T.  8:J8. 

10.  Collition — Ci>mpti.hury  piliytage — Va.^el  bound 
fnum  abroad  proftcding  from  one.  port  in  the  United 
Kingdom  to  another  to  comphtt  disrhar/jf  —  Vixislinf/ 
trade — Port  in  Europe  north  and  frit  iif  Brat — 
Meniuud  Shipping  Aet^  1894  (67  &  i&VicLe.  60), 
f.  82S,  rnh'teetiem  1,  4. — A  ataatiMiUp  prooeeding 
from  niio  port  in  the  TTuited  Kingdom  to  another 
port  iu  the  United  Kingdom  in  the  course  of  a 
voyage  from  a  foreign  port  to  \j<<0\  tliose  ports  is 
not  a  vessel  engaged  in  the  coasting  trade,  and  is 
tbarefore  not  exempt  from  compmsory  pilotage 
ante  Cha  iSmokuilb  Sbipgiag  Aol,  18Mj  ■.  62A, 
■lib  ieoUoii  1. 

The  word  "Europe"  in  the  Merchant  Shipping 
Act,  1894,  8.  62a,  snb-sections  3,  4,  is  limited  to 
the  Continent  of  Kurope,  and  therefore  a  vessel 
trading  from  Ipswich  to  JLeith  is  not  a  vessel  trading 
from  •  port  in  Europe  north  and  east  of  Brest.— 
"  Olaxtbtwtth."  Thi»  FJD*  A  AtUD. ;  08  L.  J. 
P.  37  ;  80  L.  T.  2(M. 

11.  Colliaion — Damage — Colli$ion  earned  hjf  run' 
ning  fmU  of  nmkm  Imrge — Negligent  t^f  owntr 
large  in  not  preoHing  for  mroper  lighting  of  vartek, 
where  wreck  not  abandoned — Liability  nf  owiifr  of 
tortth  if  iruli^priidenteontnuior  employ  ft  to  rtiite  wrreJe 
for  .'mi,-:, — TliM  owner  of  a  vessel  gunk  m  the  fairway 
of  a  navigable  river  who  has  not  abandoned  the 
wreck,  but  has  agreed  with  ao  indtpandent  con> 
traotov  to  xatse  aer  for  him,  ie  MiiinnblA  in 
damafM  for  the  loat  aoetained  hjr  the  ownen  of 
another  vessel  running  foul  of  tho  wreci  without 
negligenoe,  in  consequence  of  the  wreck  being  im- 
properly lighted.— •*  Snabk,"  The,  J'.D.  .t-  Ad.D., 
398;  [1899]  P.  74 ;  68  K  J.  P.  22 ;  SO  L.  T.  2o. 

12.  Colliaion — Damage — Registrar  and  rutrchant* 
—  Vettel  totally  hat  ji;  rj'isi.^'.  ,>/  btif  fkial 
charter-party. — Tho  ownen  of  a  vessel  totally  loet 
in  oonseqnenoe  of  a  oolUrioil  irftt  another  vwmI 
when  bound  in  ballast  on  a  voyafo  to  take  la  oargo 
midar  a  ohaxter-party  already  entered  farto  flao,  if 
such  other  vessel  is  prove!,  iu  E\n  action  of  damage 
instituted  against  her,  to  havu  been  to  blame  fur 
the  collision,  recover  against  her  damages  for  the 
loH  of  any  profits  whicn,  bat  for  the  couision,  they 
would  have  gained  by  carrying  out  the  charter- 
party.—"  Kats."  Ths,  fJ>,  a  AdJ>,t  000;  08 
L.  J.  P.  41 ;  80  L.  T.  428. 

13.  Collition -^JAgklUhip — BulHitution  of  spare 
Ughkhip--J)«mumgt^Hir*-'J)eprimtio»  <^  im  i\f 


clidlffl — Pnhli'  '  '  /  -Riijht  lii  rf'-ovr — .V'Ti  irf  ./ 
f/■^IWl5^«.— The  light4hip  f'.,  the  property  of  tb> 
plaintiffs,  tix9  Mersey  Docks  and  Harbour  Bosri, 
WAS  sank  in  a  ooUision  with  the  deisodsntf  stsan* 
ship  Jf.  owlnr  to  the  negligenoe  of  thoee  fa  <iMgs 
of  The  M. 

The  board  maiotaim  six  lightships  for  the  jervic« 
of  the  port,  four  of  which  are  kept  at  the  sUtiosn 
in  the  M-  rsey  and  its  aDproachei,  the  other  two 
being  kept  in  reserve.  Upon  the  happening  of  tlu 
ooUiidoo,  one  of  the  latter,  The  0.,  wm  mfaslitatsd 
for  TheC.  It  was  admitted  by  the  tMard  thit  Tk 
0.  would  have  been  unemployed  during  the  penod 
she  was  tilling  the  place  of  The  0.  Th«  hovd 
claimed  a  sum  of  money  n-presenting  eitbt-r 
demurrage  of  The  C.  during  the  time  the  was  und« 
repair  in  oonsequenoe  of  the  collision,  or.  sh» 
natively,  hire  of  Thf  0.  during  the  time  sbs  mi 
oocnp3ring  the  place  of  The  C. 

Hell,  1  y  t)i.'  C  urt  of  Appeal,  thtit  the  cut 
could  uut  be  di«tiuguished  from  The  (Jrela  Hohat, 
[1897]  A.  C.  596.  and  that  the  plaiatiSi  wan 
entitled  to  noorcr  mfaatantial  dMnu;ei« 

wneie  a  pereou  hae  heeo  deprfven  of  the  use  of  a 
chattel  by  a  wrongdoer,  he  is  entitled  todaai|ll 
simply  because  of  such  deprivation. 

The  deprivation  may  also  be  the  subject  of  spsdal 
damage.—"  Msdiaxa,"  The,  G.A.  ;  68  L.  J.  P. 
20r«>L.T.  178. 

14.  Colliaion — Second  anchor  light — "At  r  i.-r 
the  atern  " — Regulationa  for  Preventing  Coiiumiu  -J 
Sea,  art.  11.— The  pli^tiffs'  steamship,  435  fsit 
long,  wi^  two  mMt«.  was  at  anohor  at  night  in  tb« 
Biver  Elbe,  athwart  the  channel,  abwly  swingisf 
to  the  first  of  the  flood  with  her  starbosrd  lids  w 
river.  8he  had  two  anchor  lights  up,  the  oos  ut 
banging  inside  the  fore-shroud  of  tttO  pact  MIB 
rimpng,  120  feet  from  the  stem. 

The  defendants'  steamshio  cominK  dovn  tht 
river  did  not  tee  the  after  £g^t  anal  too  lats  to 
aToid  a  oolliiion,  and  stniaik  the  plaintiffi'  vswl 
on  her  st^rboari  Kile  between  the  forwanl  sud 
afterlights.  By  article  11  of  the  Regulatiooi  far 
Preventing  Collisions  at  Soa,  the  seoond  h^  * 
to  be  carried  "  at  or  near  the  stem." 

Held,  affirming  the  decision  of  Bacbull,  /<. 
[1899]  W.H.  58,  that  the  plaiotifli'  ml  wm  tp 
hlamei  ae  tiie  portion  of  the  fight  aft  wasalnesA 
of  the  Bt  ktiit  ry  nile,  and  the  plaintiffs  hifl  fwla^ 
to  prove  th»tt  the  infringement  could  not  powh-y 
have  contributed  to  tho  collision  ;  but  varyina  thii 
decision  by  finding  the  defendants*  vessel  sttoto 
blame  for  wective  look-out,  as  the  position  of  tbt 
light  was  such  that  those  in  duuve  of  her  ni^ 
have  seen  it  sooner.— "  Qabkbt/'  Thb,  C'.J.,' 

[1809]  P.  m 

15.  CfUiiion — Sleamahip  and  tailin'j  thip—Ff- 
Dutij  tr>  shirken  apeol,  or  *top  or  rti-ervt  if  *eeaaarj 
—  lle'julatiuni  for  i'rcventimj  CoHigiLiu  i  at  Sen,  IS9T— 
ArU.  16,  20,  22,  and  23.— A  steauubip  on  a  N.  bf 
W.  J  W.  course,  in  a  dense  fog,  the  wind  bang 
about  south,  heard  a  single  blast  of  a  fog  hon  « 
h^  port  bow,  whereupon  her  engines  WSN  stm* 
stoprn-  I.  SVii  rtly  afterwards  another  hiist  of  tke 
fog  hum  waa  heard  closer  to  and  neart-r  on  ti* 
bow,  and  her  engines  were  then  reversed  fall  sp**^ 
and  her  helm  put  hard  aport,  but  a  odjimi' 
occurred. 

Held,  that  the  steamship  was  to  bUoaefocott 
reversing  when  she  stoppea  her  engines,  naestts* 

on  board  of  her  ought  to  have  known  that  tL<'  fos 
horn  they  heard  came  from  a  sailing  Te4»>I  on  t^^^ 
starboard  tack  not  far  o£r,  and  that  witb  the  irj>' 
whew  it  wae  tb^ aailiog  vcmel  mmt  be tf"**  I 

^ 

s 
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oronmg  that  of  the  steamship  from  port  to  stur- 
board,  that  it  wm  the  duty  of  the  steMusbip  under 
arliolM  20  and  22  of  the  SegulationB  for  Preventing 
CoUiiions  at  Rea  to  avoid  passing  ahead  of  the 
sailing  vecsel,  and,  to  euable  her  to  perform  that 
dubr,  it  was  necessary  uuderartiule  2:i  to  reverse  bor 
Mi^DM.~'*MXBTBT]i."  Tbx,  FJ).  Jt  AdJ).;  79 
L.  T.  67«. 

16. — Collition — Thama — Regulations  /or  Prevtnt- 
OettkUm*  ai  Asa.  art,  4  (a)—  Trsiei  agnmad— 
Whdher  ReffubiHoHt  for  Preventing  OolU$fen$  at  Sen 
apply  in  Birrr  Thinnn. — Plaintiffs'  vessel,  while 
proceeding  tip  the  Thttuies,  took  ffroxia  1  at  Lime- 
touso  Roach  about  3.20  p.m.,  and  remained  hard 
and  fast.  She  sounded  the  fonr-blaat  signal  pre- 
•oribed  by  article  40  of  the  Thames  Bye -laws  to 
ngaiff  tul  ah*  wm  oat  of  command.  Xtefoudants' 
tmnI.  wbi^  VH  following  her  ap  fh«  river,  dis- 
regarded these  signals  and  ran  into  her  st^rn. 

In  an  action  by  the  plaintiffs  to  recover  damages 
the  defendants  alleged  that  the  plaiutiffa'  vfKsel 
had  failed  to  carry  two  black  balls  as  presuriberi  by 
ftrttola  4.  (a)  of  the  Begolations  for  Preventing 
CoUi^amatSaftia  thacMS  ol  tmmU  oa(ol  com- 


Hald,  that,  assuming  without  deciding  that  the 
Begolations  for  Preventing  Collisions  at  Saa 
applied  to  the  Biver  Thamns,  article  4  (a)  of  those 
TCgoklioiM  was  not  applicable,  as  it  applied  ool j  to 
WHMf  not  under  oommaad  whilst  afloat;  and, 
further,  even  if  that  article  did  apply  to  vess*-ls 
SM^und,  the  c&se  was  governed  by  article  40  of  the 
Thames  Bye-laws.— "  CarlOTTA,"  The.  F.I>.  .t 
Ad.D,t  702;  [18991  P.  223;  68  L.  J.  P.  87 ;  80 

17.  Coniract  of  »ale  of  cargo — Deh'very  to  Itf  "at 
any  tafe  port  " — BiiU  of  lading — Delivery  to  be 
**  at  any  tafe  port  {Manehe$ter  excepted)  " — Meaning 
of  "port  q/ManeheUer" — (^mmerdat  procfiee— 
Itaal  d^flnUioii^Maneheiter  Bhip  Oonai  Act,  1886. 
^By  section  3  of  the  Manchester  Ship  Canal  Act, 
1885,  the  port  of  Manchester  is  defined  to  include 
the  whole  of  the  MancheRt^T  iShip  Canal  above 
Baetham  Looks,  and  the  former  port  of  Koncom  is 


I,  and  not 


ITifwrthJwi,  on  itt  bong  pnmd  that  in  oom- 
mercial  matters  it  was  costomary  for  the  words 

*'  port  of  Manchester  "  to  be  used  as  referring  only 
to  Manchester  and  the  waters  adjacent  therutx;,  and 
to  treat  Runoora  Lay- bye,  which  in  on  the 
Manchester  Ship  Canal,  bat  about  twenty-four 
nailes  from  Manchester,  as  a  separate  port. 

Held,  that  in  iati^ntiiw  ihippaig  doomnents 
tfacM  w«rdt  were  to  be  read  in  that 
in  tbeir  legal  significance. 

fi.,  W.,  &  Co.  sold  a  cargo  of  grain  by  the  ship 
r.  to  G.  &  Co.,  delivery  to  be  givw  **at  aajMn 
port  in  the  United  Kingdom." 

When  Um  bQls  of  lading  anircl  tt  was  found 
that  by  them— as  by  the  wiapter-party — deliveiy 
was  to  be  given  "  at  any  safe  port  in  the  United 
Kingdom  (Manchester  excepted)." 

O.  &  Co.  notified  B.,  W.,  &  Co.  that  they  would 
not  accept  the  documents  with  this  variance. 

B..  W.I  ft  Oo.  then,  hf  aixaaMmont  with  the 
omum<A  9%e  F.,  ImA  th«  WQids^lbiieb«ter  es- 

Oaptod"  erased. 

At  the  proper  lime  the  documents  were  presented 
to  O.  &  Co.  so  altered,  when  they  refuaed  to  accept 
them,  on  the  ground  that  they  had  been  altered 
without  their  cpMwt  oc  IIm  eooien*  ol  tiie  nuMtar 
of  TAs  V, 

On  tta  dliiwita  Mnc  wiswad  to  iiWhillon,  the 
•  tad  tiiaife  foe  •  ^mA  ol  7i«  F.'« 


_  )  Iho  Manchester  Ship  Canal  above  bridgea 
was  not  a  safa  pott;  that  Banooxn  Lay-bye,  tba 
last  dock  bdow  Wdges,  was  a  tafe  port ;  tiiat 

under  a  charter-party  to  prooeed  to  a  safe  port 
(Manchester  excepted)  the  ship  could  be  cH)mpelled 
to  go  to  Runcorn  Lay-bye,  and  that,  though  the 
port  of  Manchester  was  defined  by  seotioo  3  of  tba 
Manchester  Ship  Canal  Act,  1885,  as  including  the 
whole  ship  canal,  and  the  port  of  Rnnoom  was 
abolished  as  a  separate  port,  yet  the  weight  of  evi- 
dence was  that  in  commercial  matters  "  port  of 
Manchester  "  was  used  as  meaning  Manoheeter  itself 
and  the  waters  adjacent  thereto,  and  Bnnooni  Laf - 
biya  was  tnated  as  a  seiparata  Dott. 

Held,  on  theaa  findioga,  **  Haooheater  axoeplad'*  • 
hero  meant  Manchester  and  the  adjacent  waters 
only  excepted ;  that,  so  read,  Manchester  was  not 
a  safe  port  for  Tltr  V.,  and  that  accordingly  its  in- 
sertion in  the  bills  of  lading  was  an  immaterial 
variation  in  the  contract  of  sale,  and  its  erasure  waS 
alioinunatarial;  and  that»  thecaiore,  O.  ft  Ckk  wan 
boond  to  aooa^  tba  doonmanti.'-'^kMmBOinr  abd 
BaiXIDB'b  Abutbation,  Rs,  Q.J7.2>.  ;  80  L.  T.  188, 

18.  ffarhour  authority  —  Oottuum  —  Damage  — 
Efficient  tttgs.— The  appellants  were  the  port  and 
harbour  authority  cf  Preston,  and  were  entitled  to 
make  contracts  for  towage  of  vessels  using  that 
port  The  respondent's  ship,  under  the  directions 
of  tba  harbour  aathoci^,  waa  towed  np  the  river 
on  tiie  flood  tide  towaida  Fraatan,  praeadad  by  two 
other  vessels,  also  in  tow.  These  tugs  were  hired 
by  the  appcllantfl.  Owing  to  the  delay  of  the  fora* 
most  tug  the  respoudent's  aUp  (MMUldad  and 
received  considerable  damaga. 

Held,  that  tba  appallanl  ooipomlloB  Uabla 
Ibr  tha  damca  oanaod- 

Mskoof  fha  Omirt  of  Appeal  (Tkg  JfaMs. 
[1897]  P.  118,  45  W.  R.  Dig.  118,  152)  affirmed.— 
Pksbtok  (Matob)  v.  Bioilnbtai>,  "  Batata,"  Tax, 
106;  [1808]  A.  G.  AIS. 

19.  Pilotage— Mt^rcliant  Shipping  Ad,  1894.  »t.  003, 
625  {A)— Merchant  Shipping  Act,  1897  (60  &  61  Vict, 
r.  en,  9.  1. — The  provisions  of  section  1  of  tba 
Merchant  Shipping  (Exemption  from  Pilotage)  Aot, 
1897,  aboUaUng  exemptiona  from  oompolsory  pQot* 
age  contained  in  6  Goo.  4,  c.  125,  b.  59,  and  an 
Chder  in  Council  dated  the  18th  of  February,  lft54, 
do  not  abolish  the  exemptions  from  couipulitory 
pOotage  contained  in  section  625  of  the  Merchant 
Sh^^g  Act,  1894. 

A  vesMl  bound  fcom  Norway  or  Swadan  to  thia 
oonntiy  is  a  veaael  trading  from  a  port  to  Smopa 
north  and  east  of  Brest  within  the  meaning  of 
section  6'2o  of  the  Merchant  Shipping  Act,  1894, 
and  is  consequently,  when  not  carrying  passengers, 
exempt  from  oompalsory  pilotagtr.— "  OOLVMBIA," 
Tbb,7M>.  Jt  Ad,d;  80 1..  T.  9M. 

20.  Salva/je  —  .^mounf  —  Salving  veetels  spedaUy 
equipped — Frindplee  of  aueument  of  award. — In 
reviewing  an  award  for  salvage  made  by  the  judge 
of  tha  Admiial^  IMviaIn  and  affitmed  fay  tha 
Ooivtof  Appaal  ffaia  Honaa  will  not  totarfara  with 
the  amount  awarded  unless  it  appears  that  the 
established  principles  have  not  been  Batisfactorily 
applied. 

The  decision  of  the  Court  of  Appeal  ( [  1 898]  P.  97) 
affirmed.— OWKXBa  OF  "  OLXiroTI.E.'*  UKR  Caboo 
AND  Fbkioht  v.  NirnnrK  Salyaos  Go.  ;  "  QoMK- 
OYLB,"  Tvx,  H.L. :  [18981  A.  C.  519. 

91.  Salvage  —  Detention  of  talved  property  by 
rteehtt  tf  wreck — "  Salvage  due  under  thi$  Ad  - 
MmkaMl  Shipping  Ad,  1894  (57  ft«8  FM.  «.  60)» 
«.  HA,  OMfMS.— By  ieoti«ii6nolttelbNU&( 


..iju.^.jd  by 
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SUiqping  Act,  1894,  "  Where  SHlvage  ia  due  to  any 
person  under  this  Act,"  the  rvvj  ivor  ahall,  if  the 
aalva^  u  due  io  respect  of  lervioea  r<nider«d  in 
■irirting  any  VMMl,  win  Mifisc  Ufe  therefrom,  or 
in  Mving  tbs  eugo  or  nmrI  UMirtof,  detem  th« 
tmmI,  or  oargo,  or  ftptMOM. 

SMd,  that  the  wwda  "nlvage  dae  nnder  this 
Act "  were  not  oonflned  to  cams  where  there  waa  a 
claim  for  li'e  salvagt^  under  sectiuUM  ! !  nnd  .'>J5  of 
the  Act,  or  where  the  claim  was  for  amviige  »<-rvice« 
rendered  to  a  wreck  or  v«8fwl  strandt-d  orin  distrcM 
on  or  near  the  ooaats  of  the  United  Kingdom  imder 
•aotioil  A46,  but  extended  to  all  cases  whtire  salvage 
WM  TOWTMBbla  onder  nuy  of  the  pcaviaiona  o(  the 
Ael  * 

Judgment  of  Rampf,  .T.  [anU,  p.  62.  [IMS]  P. 
20G),  affirmed.— "  Fuluam."  Thk,  C.A.,  596;  [1699] 
P.Sftl;  eeU  J.P.76. 

22.  Salvage — Ditcont! nncm  servicf — A'jrtfmf  ut  asto 
amount  payabte/or »rrvi<  t » nlrmdii  <  (im}>li  Uil — .  I  nth</r - 
ityofvuittrr. — ■Wh^TeasnlvHge  gprvic«i  <  discontinuous 
in  character,  the  »ervice«  bein<  rendered  on  distinct 
ooeasions,  with  labstaotaal  intervals  between,  it  is 
beyond  the  aoop*  of  a  master's  anthori^,  when  he 
hue  oompleted  •  portion  of  the  ler^oa  wborehy 
righta  to  B  ealvage  award  havvbeoomevwlfld  in  the 
owners  of  the  verael  and  her  orew  as  well  as  himself, 
to  agree  to  oomplfte  the  Hervicii  f^r  h  sum  of  money 
to  cuver  as  well  the  work  already  |<erfi>riued  as  that 
which  remains  to  bd  done.— *' IwcnuAREK."  Ths, 
P.D.  ct  Ad.D.  ;  68  L.  J.  P.  30;  80  L.  T.  201. 

23.  S<tlva<jf. — Failure  to  rendtr  uviteriai  Itentjit— 
Engaged  tervicea — Failure  to  accomplish  the  ttrvice — 
Engawmentto  tow — Ri'jht  to  reward. — The  steamship 
If.  IflU  in  ^th  the  steamship  D.  in  the  North 
AftkiDtio  Ooean.  Thr  D.,  wuoh  wac  flying  the 
■Ignal  **VC,**  engaged  7^  ^.  to  tow  her.  The 
weather  was  very  bad. 

The  N.  soooeeded  in  making  fust  to  The  D.,  and 
towed  her  a  short  distance. 

Shortly  afterwards  the  tow  rope  parted,  and  The  N., 
nfter  staQding  by  for  some  time,  continued  her 
ooiuae,  and  did  not  attempt  to  render  further 

liy  aaolher 


9lTk§N, 


The  D.  was  •nbMqumlJj  Hlwd 

■teamship,  The  P. 

Upon  the  owners,  masten»  »Bt 
claiming  salvage  reward, 
Held,  that  the  action  must  be  dismissed,  upou  the 

Konda  that  The  N.  had  not  rendered  any  material 
flOt  to  7A«  />.,  and  Ifcat  she  had  not  aoponqpliahed 
the  MTfioM  the  was  enmrnd  to  iwiform— namely, 
to  tow;  Ml  engagemem  to  tow  &  onfy  MflUed  by 
tiM  Wtml  engaged  towing  the  other  into  a  port  of 
lafM^.— "  Dabt,"  Thi,  P.D.  &  Ad.D. ;  80  L.  T. 
23. 

24.  Beaman — Agrmmeni  with  the  crew — Foreign 
fori  wAers  Msrv  it  a  BrttM  emmtlar  officer— Advmiee 
wale  for  more  than  one  month't  mtget — Merchatit 
Shipping  Act,  1894  (57  &  58  Vid,  c.  60).  »t.  113-116, 
124,  140. — When  a  seaman  is  engagi  d  ahroHd  In  fore 
a  British  consular  officer,  as  provided  by  section 
124  of  the  Merchant  Shipping  Act,  1894,  the  pro- 
vinoni  enacted  by  section  140  relative  to  agree- 
with  the  crew  and  the  nitrffllions  as  to 


•dvanoe  notes  do  not  apply. — BrroHia  *.  L^RSKir, 
Q.B.D.,  413;  [1890]  1  Q.  B.  727;  66  L  J.  Q.  B. 
335 :  80  I..  T.  259. 

25.  Seaman — Engagement  of — Foreign  $hip — CivH 
debt— Merchant  Shipping  Ad,  1894  (57  &  58  Vid.  c. 
aO).  J.  ill,  eub-$ecti<ms  1.  4  ;  si.  260,  261.  682,  sub- 
ttmm  S.— ▲  penon  who,  in  an  Engiish  port, 
I  or  wKgsUm  •  wnwn  to  be  attend  on  • 


ship  in  the  United  Kingdom  without  having  a 
licence  for  the  purpose  from  the  Boar<l  of  Tradt, 
arts  in  contravention  to  section  111,  sub'Section  1, 
of  the  Merchant  Shipping  Act,  1894,  and  is  Hsbl« 
to  a  fine  onder  sub-section  4,  notwithatanding  thst 
the  ship  for  which  tho  Muian  is  aog^ad  er 
sappKed  ii  a  foreign  ship. 

A  fine  reooverable  onder  tnh-eeotion  4  ia  not  a 
sum  recoverable  as  a  civil  dr-bt  under  section  f>'i'2, 
aub-sectinn  2,  but  is  a  fine  inflicted  as  a  piaDishmeut 
for  an  offenoo  the  prtx:eodingn  in  pr  jseculiog  which 
are  those  prescribed  by  section  fjsi,  sub-section  1  [h). 
— Reo.  I'  Stewart  and  Olsex,  Q.B.D.,  445; 
[1899]  1  Q.  B.  9G4  ;  G8  L.  J.  Q.  B.  .',S2  ;      L.  T.  G60. 

26.  Seaman  —  Termi luttion  of  ttrvi'  f  nhniad  — 
"  Pasenge  liome" — Merchmtt  Shipping  Act,  1894  (57 
&  58  VieLe.  60), s.  186,  sw^-section  2  (c).— By  tectum 
186  ol  tha  IbMlinBt  Shipping  Aot,  IRM,  where  the 
service  of  any  seaman  belonging  to  any  Britidi 
ship  terminates  at  any  port  out  of  her  Majesty*! 
doniiidons,  the  ma-tter  shall,  as  one  of  several  alter- 
natives (by  sub-sections  2  ('■))"  provide  him  with  it 
passage  home." 

Held,  that  a  "  passage  home"  means o paaaags to 
fha  port  in  her  Majesty's  dominions  at  wUA  Hft 
swnian  was  oHgiiiHlly  shipped,  <v  to  WMM  portia 
the  TTnited  KuigJom  agreed  to  by  hinu 

Dida  in  Edimrds  v.  ^Url,  Young,  A  Co.,  45  W.  B. 
689,  [1897]  2  U   B.   327,  followed.— PUBVB  n 

-  Stkaitb  ok  DovBa"  SxiAinBirOo.,  Clui.,<W: 

[1899]  2  Q.  B.  217. 

27.  SsBimm — Wagee^Bmrnam  engaged  atnmi-' 
Advance  of  wages  abroad  by  matter—  Itight  to  dedud 
—8  Ofo.  i.  c  24,  «.  -i— Merchant  Shipping  Ad,  18M 
(57  &  58  Vict.  r.  (K)),  SH.  140.  163.— When  «  ship  is 
in  a  foreign  port,  the  master  of  the  vessel  can  make 
a  valid  contract  with  a  seaman  whom  he  is  tbers 
engaging  for  the  homeward  voyage  for  an  advaoM 
to  the  seaman  of  any  sum  on  account  of  his  vsgcs 
conditionally  on  hit  ahipping.  Sooh  advanoo  ia  aot 
limited  to  one  month's  wages,  aad  if  ISm  msilv 
pays  the  sum  so  advanced  to  tho  seaman,  or  to  soy 
person  authorized  by  the  seaman  to  receive  it,  be 
can  at  tlie  fiui  of  the  vcyiige  deduct  from  the 
seaman's  wages  the  whole  sum  advanced,  as  suoii 
advances  are  not  prohibited  by  section  163  of  Ihs 
Marohant  dhipfi^  Aot,  1894,  or  otherwiM.  - 
BowulVIM  ».  Ifnun,  Q.B.D.,  687 ;  [1899]  1  a B» 
735  ;  68  L.  J.  Q.  B.  338 ;  80  L.  T.  290. 

See  also  Admiralty,  1-6;  Arbitcatton,2;  Master  sod 
Servant  ,21;  N^Ugenoe,  4;  PoUio  AotboiitiM  Fto' 
teotiou  Act,  4. 

SOLICITOR  :— 

1.  Audioneer — Fees — Country  tolicitor — ZonAa 
a'jfiit — Adion  by  audioneer  employed  by  etmntry 
iulicitor  against  London  a^ent. — H.  had  been  SB- 

nloyed  in  a  forooloaara  action  by  D.  &  B.,a  oooaby 
trm  of  iolidton,  as  aoadoneor,  and  whan  tiieeoili 

cHiue  to  be  taxed  by  the  London  agent  S.  bs 
received  a  voucher  from  H.  for  bis  fee?.  S.  thare- 
upon  took  the  money  ont  of  court  after  tAxatioo. 
vmich  included  this  item  of  H.'s  fees.  Before  h* 
received  this  money  it  came  to  his  knowledge  thst 
H.  had  not  been  paid.  In  an  aotioB  by  H.  s^ainrf 
B,  to  recover  these  lees  as  mooqr  hadand  reosmd, 
Held,  that  there  was  no  privily  of  oontnat 
between  them,  and  fha  action  tiiecefora  friM.-> 
Ha^aford  v.  Syhs,  Q.B.D. ;  79  L.  T.  30. 

2.  Ceriijioate — Suepeniion  of  tolicitor — ApplicatiM 
ofUir  inmmeion  for  eerttfieate — Diterelion  of  h- 
corpor^Lawaoeie^tor^km—adkiknAd,Wi 
(6  ft  7  m  c  78),  It.  SS,  M.-^  aaUiltor  wai.M*' 
pandsfl  fiQia  piaafeiae  for 
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and  during  tl)9  period  of  snspenaion  he  became 
bankriijit.  Afttir  the  period  of  Husj^nnsion  liad 
expired,  he— beia^  an  imdiacharged  bankrupt — 
applied,  under  Motion  23  of  the  SoBciton  Act,  1843, 
to  the  zeoMtmrof  the  Inooipomtcd  Law  Society 
for  s  oertmoiitoi  hoi  the  regisnrar  ttinted  to  grant 
the  certificate  upon  the  ^ronnrl  that  the  appEcant 
was  an  nndiacharged  lankru}  t ;  the  applicant 
thereupon  app'ied  irmier  sfctioi.  t.o  tin;-  ccnirt 
for  an  order  that  the  c«rtiticate  sbouid  be  granted. 

Held,  that  tha  ngiatrar  was  not  bound  under 
■actiaa  33  to  iam  »  oartifloata,  but  had  a  diacretion 
to  nfoie  to  iMQe  flw  nmat  and  that,  vptm  applica- 
tion to  the  conrt  under  ieotion  24,  the  court  were 
nut  hoiiiul  to  uiako  an  order  for  the  issuing  of  the 
certiticatt ,  hut  could  make  such  order  "  aa  shall  be 
j  u9t ' ' ;  and  that  in  this  caw  the  diacretion  of  the 
registrar  should  not  be  interfered  with.  BOUCCTOB, 
A,  Be,  Q.B.D.,  575;  80  L.  T.  729. 

3.  Charging  order — Propertt/  mnvtrtd  or  prmrved 
—BoUeOort  Ad,  1860  (23  ft  M  FM.  e.  137), «.  28.— 

A  testator  de^sed  his  estate  to  his  -(vife  for  life, 
and  after  htr  'ietttli  to  Lis  two  dauttiitera,  of  whom 
one  Way  legititiirttf  ami  tl^f-  uther  ilkgitimate.  The 
daughters  having  opposed  probate  ol  the  will,  an 
action  wae  commenoea  tba  tiaortog  In  wldoh 
ih»  wiU  vaa  upheld. 

Helcl,  that  the  lolleltor  of  tte  exeoutor  waa 
rntitled  to  a  charging  order  for  his  costs  on  the 
property  devised,  aa  Iwduig  propertjr  preserved 
through  hie  inBtrumentality. — Tweed,  Ex  i  abte, 
C.A. ;  [1899]  2  0.  B.  167  ;  t>8  L.  J.  Q.  B.  794. 

4.  Coats— Cmt$  of  inquiry  be/ore  fneorpcrated  Law 
Socifty — Juriidirtion — Judje  at  rhamhert — SolidtoTB 
Act,  1688  (61  &  A2  FtcC  c  $,  13.— Where  a 
aoluiCor  has  haan  ezMMiatad  from  ohargaa  hrought 
against  him  on  an  inquiry  before  the  committee  of 
the  Incorporated  Law  Society,  under  section  13  of 
the  Solicitors  Act,  18S8,  an  application  by  him  for 
the  ooata  of  the  inquiry  muat  be  made  to  the 
BMiIoimI  Court,  and  not  to  a  J«dk*  ^  ehambera. 
— DAywaov,  Bi.  Datiimov,  &  pasxb.  Q^.Dt ; 
[1899]  2  a  B.  103;  68  L.  J.  a  B.  836. 

6.  CotU — Taxation — Pauper  client — Taxatk/n  of 
aula  «n  Boute  of  Lorda — to  voatt  oa  Mwcan 
mtUeiteir  andjMuper  dient--Ji.  B.  (7.,  tSSS,  Mdl.  16, 
rr.  22-31. — Where  a  solicitor  had  Vrn  retainAd  by, 
aud  acted  for,  a  successful  pauper  apptUtiut  (since 
deceased)  in  the  House  of  Lords,  but  in  acoordanue 
with  the  praotioe  in  the  Houae  of  Lords  as  laid 
down  in  Johntony.  Lindsay,  [1892]  A.  C.  110,  the 
T«apottdent  in  the  Houae  of  Lnda  waa  not  liable 
for  party  and  party  ooeta, 

Held — on  an  application  by  the  solicitor  against 
the  estate  of  his  deceased  client  for  tiixation  of  the 
coats  of  the  appeal  to  the  House  of  Lords— that 
the  aoUcttor  waa  entitled  to  recover  from  the  client's 
aitotatibe  ordinazy  ooafa  whieh  a  solicitor  is  entitled 
to  charge — riz.,  ooeta  to  be  taxed  aa  between  solici- 
tor and  client.— Baphasl.  Bx,  GUlohok,  Ex  paatx, 
Ch.D.  Kdcewich,  J„  330;  [1889]  1  Oh.  863;  68  L.  J. 
Ch.309  :  80L.I.226. 

9.  CNff— ToaiftiiM— AtreftoBS  o/  land  in  reyitter 
county — 8eaU  ft»— Solicitor**  Hemuneration  Act,  1881 
(44  &  t6  Vict,  e.  44) ;  Onieml  Order,  r.  4 ;  Schedule 
/.,  Parf  /. — The  scale  fee  allowed  to  a  purchaser's 
aoliaitwiir  on  a  pnrchaae  of  land,  under  the  Qeneral 
Ofte  to  the  Solioitorir  Bamnnaralion  AdI,  1881, 
for  "completing  the  oonTeyance"  ooTera  the 
expenae,  in  the  case  of  a  register  county,  of  rngiater- 
ing  a  memorial  of  the  oouTeyanoe.  —  Grey  v. 
OUBTICK.  C.A:  294 ;  [18991 1  Ch.  121 ;  6«  L.  J.  Gh. 
ai»;  79  L.  T.  713. 


7.  Co«t»— Taxation— Re/uMl  to  deliver  Wtto/cwfs 

— A  client  obtained  the  common  order  for  delivery 
of  a  bill  of  coats  and  taxation  against  his  solicitor, 
who  had  feaeived  the  loan  of  moncgr  from  him.  No 
hBl  waa  daUvared,  and  Ilia  oliaiit  moved  for  leave  to 

issue  a  writ  of  fiftarhment.  The  solicitor,  in  de- 
fence, said  hii  miide  uo  claim  for  cost«,  and  that 
such  a  oljiiiii,  if  mtidM,  waj  Bt-atuti' -btirred. 

Held,  that,  if  the  solicitor  mud*-.  »  further  a3idavit 
that  he  had  not  been  paid  for  work  done,  and 
refuaed  to  daia  ooata  for  anoh  work  and  abandoned 
any  right  to  leeaive  ooata  therefor,  no  bill  of  ooata 
could  De  demanded. — L-VITDOB,  Bx,  Ch.D.  North,  J., 
467  ;  [1899]  1  Oh.  818  ;  68  L.  J.  Cb.  373 ;  80  L.  T. 
643. 

8.  Costs — Taxation — Scale  fee — Xegoliatirtg  loan—' 
Mortgu'^e  of  personaUy  —  Solicitors'  Remuneration 
.h.t,  1881  (44  &  4:>  'Vl't.  r.  -H)— Schedule  I.  ^  " 
General  Order.  —  The  scale  fee  chargeable  by  a 

"  mortgagee's  solicitor  for  negotiating  loan  "  und«r 
Sohadiue  I.  to  the  Gwiaral  Order  under  the 
SoUdtovaP  BamnnecetiOn  Aot,  1881,  w  not  limited 
to  loans  on  mortgagee  of  "freehold,  copy  bold,  or 
leasehold  property exclusively,  but  extenda  also 
to  loans  on  mortgages  of  any  kind  of  personal 
property.  —  Fu&BBB,  B£,  Ch.lJ.  Ktketvich,  J.,  184  ; 
[1898]  2  Ch.  538  ;  79  L.  T.  266. 

See  alao  Bankruptcy,  4.  6,  8;  Mortgage,  8; 
Fabio  Anthoffitlaa  Protection  A«t>  1. 

S!EAIIP...Sae  Inlmid  Bevwoe^  25-36. 

STOCK  BXCHANOB.— See  Oaaaing.  %  7. 

THAMES:^ 

1.  Landing  ttage — Authorized  toll  of  tixpence  for 
Kse  ofmtr—**Sm^  Mma  of  nUina"— Illegal  chargm 
— l^M  to  reamer  exeeu  to  paia—Tliamet  Coiuer- 
vaney  Act,  1894  (57  &J58  Vid.  c.  c/xatr»»j«.),  *».  68, 
1G5. — By  6P(  tioTi  165  of  the  Thames  Corii*Hr\ /incy 
Act,  1S94,  the  conservators  are  authorized  to  levv  a 
toll  of  sixpence  "  for  each  and  every  time  of  call  " 
on  any  Tsaaal  naing  aa^  of  their  piers  or  landing 
atagea  to  amliark  or  dnoharge  her  pasaengeta  Mw 
goods. 

The  plaintiffs  owned  a  pleasure  steamer  which 
ran  day  trij  a  between  the  Old  Swan  Pu  r,  I.^  ndou 
Bridge,  and  Hampton  Court.  The  steamer  was 
brought  alongside  the  Old  Swan  Pier  about  three - 
^wtftace  of  an  hoar  betoe  the  advertised  atarting 
time  and  remained  there  until  she  etartad,  her 
officers  meanwhile  doing  all  thej  oonld  to  get 
persons  to  take  tickets  for  the  trip. 

The  conservators  by  resolution  decided  that  the 
plaiutifis  used  the  pier  for  a  longer  period  daUjr 
than  would  be  oovwed  by  a  mere  "  call "  at  the 
pier  by  their  vessel,  for  which  the  6d.  toll  was 
payable,  and  they  alleged  their  right  to  impoee  a 
terminal  charge  for  tbis  use  of  the  pier  by  the 
plaintiSia  of  £2  a  week.  For  a  time  this  incieati&d 
charge  was  paid. 

Hdd,  that,  although  the  conservatora  might  have 
a  right  to  ask  for  special  payment  from  a  waael 
using  the  pier  other  than  for  the  purpose  merely 
of  embarking  passengers  or  goods,  that  would  be 
based  on  coutra  t ;  I  ut  there  was  nothing  in  the 
Act  which  gave  the  defendants  the  right  tu  Juvy 
more  than  the  6d.  toll  on  a  veasel  meraly  because 
ahe  waa  more  than  a  few  minutes  alongside  a  pier 
embaiUug  or  diadiarging  her  passengers  or  goods ; 
!iTid  that  thr  "xtra  charge  already  jiaid,  being  un- 
authonzeii,  was  paid  without  consideration,  and 
could  be  recovered  ba<jk.—"  (iuKEN  uk  ihk  Kiveh" 
Stkambhif  Oo.  v.  TuMMta  Conskrvators.  Q.B^D.^ 
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2.  Navigation — Watermen — Towing  Imrgt^on  riimr 
—  liye-law  providing  for  licfn$e4  tvaterman  on  Ueam- 
boat  tinployed  in  towing  bargu — Validity — Watermen 
and  Lightermen  Amendment  Ad,  1859  (22  ftSS  ViH. 
c.  cxTxiii,),  «.         Seotion  80  of  the  Watermen  and 
Lighterman  Jwundmcnt  Act,  lSd9,  f^are  power  to 
the  Company  of  WHtermfn  mul  LiRfht.  tm.  ii  of  the 
River  Thames  to  m&kc  bye-laws  "  for  tlu-  grtvorn-  • 
ment  of  tilt"  ciiiupany,  and  for  the  goveruiuent  aud 
■  regulation  of  lightermen  aud  watermen,  and  for 
,  owrying  into  effect  the  pnrpoeea  of  the  Act  aud  the 
■  Mveral  powers  and  authorities  thereby  veited  in  the 
company." 

Held,  that  a  bye-law  made  under  thia  seotion, 
reqniring  that  "  every  steamboat  navigated  on  the 
river  IB  the  towinp;  of  barges,  vessels,  and  craft 
should  have  one  liceu&ed  waterman  oti  board  such 
steamboat  for  the  purpose  of  assiHtin^  in  the 
management  Mid  navigation  tbereoi"  was  uUra 
virtt  and  iuvtUd,  M  not  coming  within  the  scope  of 
uy  of  tbo  porpoM  iMdfied  in  the  section.—  i 
KnWAlBD  V.  Oosy,  Q,B.D.,  30 ;  [1898]  2  Q.  B. 
578. 

See  also  Ship,  16. 
TOLLS  :- 

Pi  fscriptitt  right — Extinguithnient  of  M frnnchiae 
hy  atatute, — A  municipal  corporation  having  a 
prpscriptive  right  to  tako  certnin  customary  tolls 
for  the  passage  of  carriages,  cattle,  &c  .  over  a 
bridge  belonging  to  them,  obtained  in  1  TS-i  a  local 
Aot  vhiob,  ^t«r  fBoituig  thair  i^t  tu  take  the 
eiwtoniMy  tollt,  enaotea  Hiat  the  «M  cottoiiiary 
lolls  uTiould  aiid  reiiiHin  vt•^^ed  in  them,  and 
eiupuweit-d  theiu  to  takt'  the  siiid  toll^,  with  a  I 
variation  ur  to  the  cx»iiii.uoii  of  frcenien  of  thr 
borough.  In  i  S 19  the  corporation  obtained  aunthtu' 
local  Act  which  repealed  the  former  Aot,  and 
empowered  them  to  take  down  the  old  bridge  and 
build  a  new  one,  and  to  take  tolls  wbkli  'varied 
from  the  old  tolls  in  amount  andl  subjHst-mattor. 
Tbia  Aot  was  temporary,  aud  had  expired. 

Held,  that  the  prescriptive  right  to  take  tolls 
had  been  mergt»d  in  and  extinguished  by  the 
btatutory  right  givDU  in  IT.'il,  and  neither  had  nor 
could  have  been  revived  t>y  the  later  Act,  and  tltat 
the  right  to  take  tolls  expired  with  the  later  Act. 

The  decision  oi  the  Oourt  of  Apical  ([ISOSJ  1 
Q.  B.  180)affina«d.— Wiinwoft(VATOtt)v.  Tatiab, 
Ff.L.',  [18d»]  A.  a  41;  68  L.  J.  Q.  B.  87;  19 
L.  T.  150. 

TBADE-MABK  :— 

1.  Passiti'j  I//7  1  r  utr  of  the  worda  "  trade - 

mark"  —  MimrjniMntation — -  Patrnh,  DftHfiu,  and 
Trfide-Marks  Art,  1883  &  IT  l  -W.  r.  $.  105. 
^Wheie  a  name  is  put  on  goods,  with  the  addition  ■ 
of  the  WUria  "  Trade- Mark,"  bat  the  trade-mark 
has  not  been  resiat^^'nxl,  it  dose  not  necessarily  I 
fallow  that  then  u  »  rej  n  yentation  that  the  Irade- 
niMfk  has  been  rfgi.itor*  <1.  so  a.s  to  disentitle  the 
plaintiff  to  relief  in  a  piiswiri'i-otY  lu  tion. 

Held,  on  the  facts,  fhut  thf  pliiintiiVs  wi-re  en- 
titled to  an  interlocutory  injunction  to  restrain  the 
defendant  from  pasiBDg  off  his  goods  as  or  for  those 
of  the  plaintiffd. 

Letvis'a  v.  Uoodboilg,  G7  L.  T.  Rep.  191,  41  W.  11. 
Dig.  diatiDguiHhed  — Rkn  Smr  v.  Bkittkn, 
m.D.  SHrlif)-/,  J.,  358 ;  [\mr  1  Cb.  (W'i ;  «8  L.  J. 
Ch.2«0;  80L.T.2TS. 

S,  aisietntiim^"8t,  Itavhaei"  —  atograpkiaU 
name Deter* ftive   imme—Fanetf  word — I\detiU, 

Dtsvjm,  av<l  Trnde-^Juyh.H  A,t,  [\v,      17  I 

c  67),  M.  64  (Ij  (cj  (2),  74  (»}. — The  uooipaiiy  hud 

TSgmtocedunasr  the  FMmts,  ItasSgna,  and  Iknde-  < 


Markj  Act,  Ihs:},  m  thmi  tr»»»it*-uiark  a  laWl  npon 
which  the  words  "St.  Raphael  "  ap|»  *r^«d  s«3viir*l 
tim««8.  On  the  application  by  a  rival  company  to 
have  this  mark  removed  from  the  register  aalssie 
disoiaiiner  of  the  said  words  vas  sntored, 

BUd,  that,  up^n  the  eridenoe,  the  words  w«n 
not  "  geographical  words"  ;  and  that  uo  dii.  liuiiifr 
was  required ;  and,  further,  th»t  th<>  words,  beinjf 
contained  in  i  distinctive  label,  regist  r.  1  \ 
whole  under  tJie  Act  of  1883,  need  notba  discl&imed 
under  section  74,  inasmuch  as  they  formed  a  pait 
of  thsr  label,  and  wece  not  adiaitkms  to  ft.— 
Outmrr  sr  Ore's  Tbads-IIakk,  Bb,  CSLD. 
KthnHrh,  J.,  407  ;  80  L.  T.  230. 

/Meate.  Bmime,  md  Tradt-Mmke  Aet,  1889  (48  A 

47  Virt.  e.  5),  «.  04,  PaknU,  Duignt  and  Tradf- 
^farkt  Ad.  1888  (51  &  22  Vtd.  r.  10),  «.  10.  lub- 
strtioK  1  (d)  (e). — The  word  "  Solio"  is  an  invented 
word,  within  the  Patents,  Da<dgnfi,  and  Trade- 
B£arks  Act,  1883,  s.  64,  as  amended  b^  section  10 
of  the  Aot  of  1888,  and  may  be  registoed  as  s 
trada-uMk  in  respect  of  photagnpliie  paper.  It 
does  not  indioato  the  diMacter  «r  qoabfy  of  the 
goods. 

8ub-B*ction  1  {(Z)  and  (>)  of  section  10  of  the 
Patents,  Designs,  aud  Trade-Marks  Act,  ISS.s 
(whicli  if  stibstitiited  for  sectiou  '>4  of  the  Act 
1883),  are  not  to  be  rea<l  together,  and  therefore 
'*  an  invented  word  "  may  be  ttf^UbmA  tboafj^  it 
has  rvfaranoe  to  the  ^r^»¥^  or  quaaSikf  of  ths 
goods. 

In  Hr  F'trfifn/ahriken  AppiicaHan,  42  W.  B.  408^ 

[1894]  1  CL.  645.  overruled. 

Decision  of  the  Court  of  Appeal  {io  W.  V.. 
Dig.    163)    r»»vot>.ii.    IvvsLUAS  Pnoioi/Ji^u 
Materials  Co.   v.   Co-mitkoixek-Oknebal  of 
ILL.,  152;  [I6»8j  A.  &  571;  7d 

L  T.  IM. 

4.  Wrappert^ Similarity — ERdtawttOr  ti>  pa»*  of— 
No  deception  fn-babie — Jt^fundion. — A.  brought  so 
action  to  restrain  B.  Inhob  passing  off  his  soap  ts 
A.'s  soap  by  using  wtappws  which  wen  aU«gad  te 
have  been  copied  in  many  respeeia  ikon  A.*s 

wrapperK,  and  to  bo  ciilculiited  tO  deOeivS^  bol  OS 
aotiial  decejifion  was  proved. 

The  court  c*iiiu"  t-o  the  conchi.Hion  that  th« 
draughtsman  who  designed  B.'s  wrapper  had  used 

A.  's  wrapper  when  doing  so,  but  that  there  was  no 
probability  of  daoeptioa  in  the  ordinair  oootsa  of 
bosfaieas* 

Held,  that,  notwithstanding  the  copying  of  A.'S 
wrapper,  he  was  not  entitled  to  an  in  junction  ai 

B.  's  wrapper  was  not  c;'-!  i  to  deci-ive. 
Judgment  of  Laord  Macuaghtfiu  iu  Btddawatf  v, 

Uanham,  [1896]  A.  C.  219.  distioguishedd— IdRU 
V.  RF-nTNoriEUJ,  V.A.;  80L.T.  lOO. 

TRADE  NAME:— 

1.  Oompttny — Similar  if  >/  o/  name  —  Dtct}AioH.— 
The  Manchester  Brewery  Co.  (Liniited}  had  ciu-ri«d 
on  bosineis  ander  that  name  for  yeam.  The  appel- 
lants bought  an  old  buBincss  cnlled  "The  Nortt 
Cheshire  Brewery  Co.  (Limite  !),"  and  then  (without 
iuteuding  to  deceive)  got  themselves  incorporate 
and  njgMter«>d  under  the  name  "  The  yortb 
Cheshire  and  Manchester  Brewery  Co.  (Limiteiil ' 
Held,  upon  the  erideooe,  that  as  a  nutter  oi  isct 
the  name  of  the  appellant  oompanf  was  calouUisd 
to  deoaive,  and  that  the  apnelleaiti  mnst  thsttto* 
be  matralned  by  injunction  fn  ttie  nsnal  way. 

The  decision  of  the  Court  of  Ai.jieal,  psps]  1  Cb. 
539,  affinued. — Nobtu  Chbsuirb  and  Maache^tek 
BnnmT  Oo.  v,  Muicnam  Buwnf  OKi 
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il.L. ;  (.1899J  A.  C.  »3 ;  68  L.  J.  Ch.  74  ;  79  L.  T. 

2.  />'  •  ' i/^/i''  '  — Interdict. — The  appeUanta, 

an  liugiinh  couijiaiiy,  ilftimed  to  liave  mvented.  or 
at  least  t<^t  have  i<nt  iip«>n  the  tuarket,  a  fabric 
suitable  for  shirtiogs  and  underwear  woven  in  a 
particular  manner ;  and  alleged  that  they  bad  for 
the  last  tRQ  7«a^  described  this  filniQ  io  th«ir 
advertiMmeiita  as  made  in  a  certain  way;  wad.  tbat 
they  bad  marker!  it  eui  I  inv  i  p<I  it  under  the  name 
of  "  cellulax  cloth  "  largely  iu  England  and,  to 
extent,  in  Scotland.   The  name  had  not  been 


itgiatored.  The  respondenta  were  a  wholecale  firm 
in  fidinlnirgh  who  sold  cotton  and  woollen  goods 
which  (hey  had  recently  described  aa  ••cellular." 

Held,  flfKrminjf  the  deciuion  of  the  Firrt  Division 
«ii  the  Com'  m  S«.swoti,  [18!).S]  Io  R.  Um,  that 
thii  appf-llatitf)  vem  not  entitled  to  relief  on  the 
gronnda  (I)  that  the  word  "oellnkr"  was  an 
ordinaiT  Koffljah  word  wliibh  spprandatolj  and 
ooovtoiently  Seseribed  tb*  doth  of  whieli  the  goods 
fold  by  thu  respdndonts  wore  inanufaclured  ;  and 
(2)  that  the  ttrin  had  not  heeu  proved  to  have 
acquired  a  secondary  or  special  meauii^  10  H  tO 
denote  only  the  goods  of  the  appellants. 

Rtddarray  v.  IfaiiAani,  [181$]  A.  C.  199,  dis- 
tiogiiisbed.— Celu'lab  Cloth ino  Go.  v,  Maxtom 
ftMuKBAY.  n.L.  {Be):  [1899]  A.  O.  82tt;  88 
L  J.  P.  a  72;  80I^T.S09. 

RABE  UNION 

1.  DiaaolutiMi  of  union  —  Unexpendtd  funds — 
Kesulttng  trust — Principle  of  division  of  fundi. — A 
trftd««  onion  society  registered  under  the  Trade 
Foion  Acts  passed  a  resolution  to  dissolve  itsblf. 
The  rules  contained  no  provision  for  the  application 
of  the  iuLids  iu  the  event  of  a  dissolaoon.  Tbe 
Cruwn  laid  uo  cliiiiu  1  >  t;i;  'i:Tids  as  bond  vacant iit. 

Held,  that  there  was  a  resulting  trust  in  favour 
f  {  thsodltillg  members  at  the  time  of  the  di^tiolu- 
tion  in  propoirtioa  to  tb«  amount  ooatributed  bj 
«aeh  msmbar  to  t]i«  funds  of  the  loaietj,  uaA  that, 
in  tfiT;iiig  the  Hccount,  it  was  not  necessary  to  pay 
uuy  rvgard  to  jjayu-cuts  for  tines  and  forftitun'.s  ur 
for  benefits  received  under  the  rulea. — Printers 
AND    TRA^fSFBREKa'    PbOTZCIIOK    SoOOXY,  BX, 

Ch  D.  liymt,      619 ;  [1889]  8  Ch.  184 ;  68  J. 

Ch.  637. 

2.  Strike — ruUtmtj—'^  Wnirjiinij  aud  btstUimj" — 
iVuiMwre — Injunction — (Jonayira'  ij  ntid  l^ottctiun  if 
^tvftrt^  Aet^  I87d  (88  &  39  Vid.  c.  86),  a$.  3,  7.— 
To  watch  or  bcMt  a  man's  bonse  with  a  view  to 
compel  him  to  do  or  uot  t<i  do  what  it  is  lawful  for 
him  not  to  do  or  to  do  is  wmrgful  and  without 
lawful  uuthority  unless  sonio  r(>asouablo  justification 
for  it  isconsisteot  with  the  evidenci*.  Huch  c»udttot 
vonld  iDjipovt  an  action  on  the  unse  fur  a  nuinniM 
at  common  law.  floof  that  the  noisaaoe  wm 
"  peaceably  to  persuade  other  pieoplo**  would  he  no 
4<f(  !i -e  to  i-u'/h  an  action. 

Iu  section  7  cf  tht-  Conspiracy  (ind  Protection  oi 
Property  Act,  iHT'i.  the  words  "  nniib  othflTperaoD** 
«iu»t  be  read  as  '*  any  other  person," 

Decision  of  Byrne,  J.  (46  K.  461).  affirmfd.— 
LvoHa  V.  WiLKiKS,  L'.A.,  291}  [1899J  1Gb  256; 
W  L.  J.  Ch.  146  ;  79  L.  T.  709. 

.    8.  IFafcAin^  or  beuOinff^"  Place"— CoiKipiracy 
f  •«!  PtaUaion  of  Property  Act,  1876  (38  &  39  I'ict.  e. 
tt),  t.  7. — Two  memoerH  of  a  workmen's  union  met 
urii  who  had  Ix'tn  brought  over  fruiu  Irtlai.il  to 
fep!ac«  Workmen  uu  strike  at  the  lauiiiiig>stuge  of 
■the  ftteamer,  informed  them  on  the  strike,  and  paid 
1  ibeir  tailvcy  facts  to  places  vnaffeoted  by  the 
f*Wb, 


Held,  that  this  was  a  watching  or  besetting  of  a 
place  where  workmen  happened  to  be,  within  sub- 
section 4  of  section  7  of  the  Cknitpiraoy  and 
Protection  of  Property  Aot,  1876,  M  there  was 
nothing  in  the  statute  which  nocosaarily  implied 
any  prolonged  watching,  nor  was  it«  operation 
Iirait<'d  to  a  place  hahitualh  •n- juented  by  the 
workoitoi  ;  nor  was  this  attending  to  a  place 
merely  to  communicate  information  within  the 
ivoviao  at  the  end  of  aeotion  7.  mmwiwdi  as  the  two 
monlNn  of  the  wiwhiiMsi*!  vnion  attended  to  hold 
out  inducements  to  the  men  to  go  elsewhere. — 
Chabhocx  v.  Oovn-r,  Ch.D.  Stirling,  J,,  633; 
[1809]  2  Oh.  35;  68  Ik  J.  Gh.  660;  8oL  T.  M«. 

TRAMWAY: 

1.  Purchu«t  by  local  authority — Compuhoru  pur- 
chase under  Tramways  Act,  1870  (33  &  34  Vict. «, 
78),  s.  iS^iWcAose  imdtr  earlitr  toaU  AO—OoH' 
tiuyeucy—Blui$  of  valmtfdn — Th»  Southampton 
Corporation  Tmmimi>js  Arf,  18!)7  (60  &  61  Vict.  c. 
CJ:xvi.),  sa.  2,  3,  4. — By  isectiua  43  of  the  Tramways 
Act,  1870,  it  was  provided  that  the  local  authority 
might  after  the  expiration  of  twenty-one  ^eara 
firom  the  passing  of  the  Act,  by  notice  in  writing, 
rtquire  the  company  to  sell  to  them  their  under- 
taking upon  the  terms  of  paying  to  them  their  then 
value  (exclusive  of  any  u1  .  u  jo  for  past  and 
future  profits  of  the  undertaking  or  any  compensa- 
tion for  compulsory  sale  or  other  oonaideratioft 
whateter)  of  the  tnunway  and  all  lands,  buildings^ 
worka,  nrntotiala,  aoid  plant  of  the  eompany.  .  .  . 

The  8.  Street  Tramways  were  constrnctfd  in 
luirsuance  of  their  private  Act  iu  1877  (4f)  &  41 
Vict.  c.  ccxi.),  and  by  that  Act  the  provigions  of 
section  43  of  the  Tramways  Act,  1S70,  were  incor- 
porated. 

By  the  Soutbampton  Gotporation  Inunways  Aot, 
1897,  the  corporation  ware  to  pnrobase  the  ander- 
taldng  of  the  eou){)any,  and  in  ca«o  of  disput-?  the 
price  was  to  be  sottied  by  arbitral i<.)n  under  the 
provisions  of  the  Lands  Clauses  Act. 

And  by  section  2  of  the  same  Act  "  '  the  under- 
taking of  the  oompMiy '  means  the  undertaking, 
works,  lands,  easements,  plant,  fixed  and  movabIi>, 
8to<!k-in-trade,  buildings,  equipment,  rights, 
powers,  privileges,  and  authorities  of  tbe  company, 
including  the  right  to  demand  and  take  and 
recover  tolls,  rents,  and  charges." 

neld,  that  in  detennining  the  prioe  to  ha  paid 
under  the  Act  of  1897  Cha  nmpire  ahottld  treat  the 
undertaking  of  the  company  as  defiru-d  by  that  Act 
as  an  undertaking  which  the  coni]iaiiy  uuiy  enjoyed 
sidtject  to  the  contingency  of  being  compelled  to 
)>art  therewith  under  uie  terms  of  section  43  of  the 
Trainwaya  iuOCi  1670;  and  not  as  an  undertaking 
which  thaooBnaay  anjofad  fraafMia  all  obligation 
to  partfherewith  oiherwIaB  ilian  under  the  terms  of 
the  Act  of  1S!>7  itdelf.—SouTHAMPTOx  Tramways 
Co.  i>.  SoKTUAMnuN  Corporation,  Q.B.D.i  80 
L.  T.  23f;. 

2.  TdephoM  eoiii}MMy  inUr/eHng  mth  tramwau— 
Cemmnt  of  ptrttm  luMt  to  rtpair— Injunction—  T,  le- 
>,ra,,h  Art,\m:\  (2fi  &  27  Vid.  c.  112),  m.  9.  l.i-- 
T)-a:'\>niy  AH,  JS70  (33  &  34  Kid.  c.  78), m.  28,  32.— 
A  telephone  company,  under  licence  from  the  Poat* 
master-Qeneral,  was  proceeding  to  lay  wina  n&dar 
a  truaway,  and  in  so  doing  interlnped  with  tte 
tramway  company.  The  telephone  compriny  had 
the  consent  of  the  road  authority,  but  tht>  tramway 
company  asked  for  an  injunction  restraining  tbo 
telephone  company  from  doing  any  work  without 
its  previous  consent,  as  the  "  person  liable  for  the 
repair  "  of  the  ati«et  under  aeotioa  13  of  the  XMb* 
graph  Aot,  18^ 
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Held,  that  the  trsiu  way  oompuiy  was  only  Inmi^ht 
within  section  13  of  tlM  TeUfftmpIi  Act,  1863  (if 
at  all),  by  section  28  of  the  Tramiray  Act.  1^70. 
and  that  section  32  of  that  Act  prevented  thi  j  i  -w,  rs 
of  the  road  authority  from  being  abridged  »o  tiiat 
the  consent  of  the  traniwuy  CHrnptiny  was  not 
required.— BuisTOL  Tk.vmways  Co.  Natiomal 
TBIJU'iroNK  Co.,  Ch.D.  Xorth,  J.  ;  80  L.  T.  836. 

Sae  also  Easement ;  Landlord  Kod  Itaiant,  16. 

IBINIDAD,  LAW  of:— 

Zmi  jir/riM  to  Crovni—Waiwr  of  forfritw* — 
Aee&C  «f  rates.— When  land  has  been  forfeited  to 
the  Crcnra  by  regular  legal  proofs,  the  fact  that 
rates  have  subeequently  been  deniandnl  frnm,  and 
paid  by,  persoiiB  found  iu  occupation  of  the  laud 
without  any  title,  will  not  1)6  held  to  b6  a  waiver 
of  the  forfeiture.  —  De  Silva  v.  Axtorxsy- 
OnmAi.  OF  TamiDAD,  P.O. ;  79  L.  T.  ISO. 

TRUSTEE:— 

1.  Brmch  of  irutt — A cxumidation  ciaute— Wilful 
de/tuM — Compmmd  iHlere$t — Sateqfiitttfuf — Truttee 
and  cestui  que  trust. — A  testator  bequeathed  the 
proceeds  of  bis  residuary  estate  upon  truBt  for  his 
children,  and  directed  the  trustees  to  &]  ]  '>'  towards 
the  maintenance  of  the  infant  ehildrcii  tiie  whole  or 
part  of  the  income  of  their  expectant  shares,  and  to 
accumulate  the  re»dne  of  the  lacoiue  and  the  income 
thereof  at  compound  iatanrt. 

Held,  (1)  tut  is  a  pMpar  cms  it  nw  ooaq^tifecnt 
Im  ths  oonrtt  upon  fhs  faHihsF  ooprid<wrtioo  of  an 
action,  to  <^arge  trtwte**  with  intere.Ht,  whether 
simple  or  oompound,  ou  balances  retained  in  their 
hiiijils,  iUthoagh  no  cjvsf  of  wilful  .Infunlf  li;!-:  b'-on 
raised  by  the  pleadings,  and  the  queation  of  iutorost 
was  not  referred  to  in  the  judgment ;  (2)  that  as  Uie 
trnataes  bad  ae^^ected  to  comply  with  the  mptiass 
truk  for  acoamnlation  they  were  cbareeaUa  wiUi 
oonpoaiid  intswst  man Um  btlanoes  in  Uieir hands, 
Imt  at  the  rate  of  3  per  oent.  only,  and  that  in 
aaoertaining  such  l>a1niiceH  trust  fnods  improperly 
invested  were  to  bt»  treated  as  remaining  in  their 
bands. 

Knott  CoUee,  16  Beav.  77,  followed,  except  as 
to  tlie  sate  of  interest. — Barclay,  Bk.  Babclay  v. 
Amutw,  QkJ>,  Stirling,  J, ;  [1899J  1  Ota.  674 ; 
6SL.  J.Ob.  388;  MI«.T.  T02. 

2.  llrtai  h  of  trtut — Drht  hftoutstniolinij  —  Liability 
— Amhiguoitt  will — No  up/difutit/n  to  court — *'  Artfil 
honf4tly  and  rttuonably  " — Jiulicial  TnutretAci,  1896 
(A9  &  60  Vict,  c,  3d},  •.  3.— The  ezeonton  and 
traiteee  of  a  wfll  did  not  oall  in  a  debt  bekaging  to 
their  testator,  and  did  not  to  the  oottrt  for 
directions.  It  was  donlitfd,  on  the  oonstruotion  of 
the  will,  whether  the  test  iitor  had  or  }]fir\  not  directed 
them  to  "  maintain  "  the  debt,  wbicli  was  produc- 
ing d  per  cent,  iu  its  existing  condition  :  and  they 
acted  on  the  view  that  he  had.  Evmtually  part  of 
the  debt  was  lost. 

Hdd,  that  the  tnuteee  had  acted  "  honestly  and 
MeaonaUy,"  IwQi  in  not  oaUing  in  the  delit,  and 
(it8  amount  being  small)  in  not  incurring  th*- 
exjM'nse  of  an  appMcation  to  the  court,  and  were 
therefore,  undi  r  n'  tiou  3  of  the  Judicial  Trustees 
Act,  iNOti,  entitled  to  be  relieved  from  personal 
liability.— Gbutdey,  Bk,  Clews  v.  Qvaamr,  (KA*, 
53 ;  [im]  2  Ch.  m;  79  L.  T.  105. 

3.  Breach  of  trutt — Prinripai  debtor— Surrtif — 
Indemniiiet — Hdttis*  of  debt, — Where  the  life  tenant 
(.%  married  woman)  of  the  income  from  iiivtsstments 

<a  settled  fund  of  £30, OW),  having  a  power  of 
MKnntment  by  will  over  the  capital  and  inoome 
of  tiM  same,  requested  the  trustees  to  sell  lo  mneh 
aa  would  ledin  the  mm  of  £10,000,  which  dw  wu 


desirooe  of  handing  to  hnr  husband,  himself  am  of 
the  trustees ;  and  where,  all  partiea  uoderttaodiiw 
that  the  said  sale  and  payment  were  brrachai  a 
tnut,  the  other  tmstee  only  oonscnted  on  th^  '.l-.y 
tmatit  iiud  the  oo-tmstee  afrreeiiig  to  enter  into  » 
covenant  to  indemnify  him  against  all  clainH ;  Hud 
where  the  said  sum  was  not  repaid  to  the  liis 
tenant  prior  to  her  death  nor  to  her  estate  nocelK 
dwitti  TO^Hi  tha  diinniiil  of  tha  other  trmtse 

Held,  thatthafanefaandof  thaEfetaDaniwastks 
principal  deUoT  to  Ui  wif^*  ectate,  and  ttut  A> 
was  siu^ty. 

Held,  furf-hrr  tlint,  upoTi  the  true  construction 
of  the  will  of  the  life  truant,  the  £10,000  passed  to 
ih*-  buHb>ind.— Baikd,  Bx,  BaIBD  V.  SCATILIT<- 

Him.,  Ch.D.  Kthtin'rh,  J.,  277. 

i.  Breach  tf  trutt-  Sak  of  leastholdt — So  potiyf 
of  $aU— Judicial  Tnt$tee$  Act,  1S96  (59  ft  GO 
Vict.  c.  35)  a.  S. — Where  trustees  of  a  aettk- 
ment  which  did  not  contain  a  power  of  sals  hsd, 
iu  the  bond  fide  behef  that  thsw  poiiBeiBii  each  • 
power,  advanteaeoiMi^  eold  leawliulde  whkh  toiaiil 
part  of  the  tnan  estate. 

Held,  that  under  section  3  of  the  lodiahl 
Trustees  Act,  1^96,  they  were  entitled  to  be  reliwi-! 
from  personal  liabili^  to  make  good  the  dimmaiura 
of  income  sustained  Q|f  tlia  tmat  ior  life  in  eooM-' 
quence  of  the  sale. 

Decision  of  Kekewich,  J.  (46  W.  R.  682),  afarmed. 
—Pxasm  «.  BKLawr,  0^1..  417 ;  £1888}  1  Ch. 
787;  «8Ii.J.Ch.S87;  ML.  T.  478. 

5.  luirdinfiil — LixLJi  to  tniuui  far  upm 
jy^aonal  credit  n-ithviU  »xwittf — Ltabiitty  of  trudtn. 
— Where  the  tenant  for  hfe  under  a  volontaij 
■ettiement  Made  hyhiwaslfiaqiawtid  tha  trartsMtp 
aMwha  tha  power  wUoh  \tf  the  aetdeiaent  tm 
given  thmn  of  investing  the  fund  upon  fiersonal 
credit  without  security,  by  advanciii);^  the  moD«n 

to  hi"-r-r'll  111"'!!  8',U:h  i  i  in  i  li  f-.n  [is , 

Held,  th»t  the  trustees  were  at  liberty,  io  their 
discretion,  to  make  the  advance,  being  satiifir  l  f 
the  reasonable  proipect  of  the  moneys  beitig 
recouped. 

Keay$  v.  Lautt  S  lb  £ep.  Bq.  1,  17  W.  JL  Ch. 
Dig.  168,  disooaNd  and  duongidsbed. 

Proposition  in  Lewin  on  Trusts  (lOth  <^.).  p. 
controverted.  -Laixu,  Ke,  Lainu  v.  RADCLitt's, 
Ch.D.  AVAv-     .    /  .  311  :  [1688]  1  Oh.  489;  « 
U  J.  Ch.  230  i  m  L.  T.  228. 

6.  Inmrimtpi  cfaast  flowd  or  Mtntmrt  of  "puUic 
company  corporate,  municipal,  commercial,  or  other' 
toitf  "• — Iit'ieitment  in  bond  of  unincor/iurat^d  body.— 
A  jii  vvi  r  to  invest  trust  moneys  in  Iwinl*, 
morlgago  debentures,  debenture  stock,  jift-fervuce 
or  otHer  shares  of  any  public  company  or  V'i>iy 
corporate ,  municipal,  oonunwoial,  or  otherwise,"  it 
ooofined  to  such  inTeefananti  in  pabBe  ooapeBiH 
and  birdift  duly  inoorpomtedi 

A.  tmitoe  invested  tnuit  fundi  lubjeot  to  aoeh  • 
power  in  the  bond  or  debenture  of  a  body  esU«d 
"The  TnistftfAS  for  the  Town  and  Harbour  of 
W'hitefuivMi,"  whicli  at  tiM  tioa  Of  tWMtllWt 
were  unincorporated. 

Held,  that  the  word  "  corporate "  was  attachMl 
to  the  word  "body,"  so  that  the  dause  should 
read  *'any  public  company  or  body  ooipo(al»» 
whether  municipal,  commercial,  or  otherwiss^" 
and  consequently  such  on  investment  was  a  brrad 
of  trust. 

As  to  whether  the  trustee  migbt  be  reUeved  fram 
liability  under  the  Judicial  Trustee  Act,  iJiWi,  i.  3, 
eiMere.— Wood  v.  Mjoolkcoit,  Ck.D,  SUrtins,  J'  > 
78  L.  T.  lAA. 

7.  JuiiiM  friiito  JmrfTTfrnfTl  ilnolfiafiiw  it 
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-SoUmailor--'*  Tr1ukt*^—Admi>^istra^ 
V»—**  3yiml**—Rmmnimer^BenmuMtion  o/trutUe 

—Dimretion  of  court- Jiuh'cial  Trutteu  Act,  1S96 
(39  &60  Vtd.  c,  35),  ».  1,  sub-Hediont  1,  2,  4.— A 
persou  interested  iu  au  estate  ia  aot  entitled  aa  of 
right  to  the  appointment  of  a  judicial  trustee  under 
the  Judicial  Trustees  Aot,  1896,  but  the  appoint- 
lunt  ii,  naclar  laaiaon  1,  sab-tnction  1,  %  mftttar 
entiralj  within  Om  tKKratioD  of  the  court. 

Thus  where  the  reversioner  under  a  will  applied 
under  the  Act  for  the  appointment  of  a  jmiicial 
trustee  to  act  either  alone  or  jointly  with  the 
testator's  widow,  who  was  sole  executrix  and  li'ma 
tenant  for  life  (thflVB  being  no  troatee  appointed  Ly 
the  will),  the  oourt  refused  the  applicatiou,  aa  it 
WM  opposed  to  her  wish  and  to  the  testator's 
inauifcst  intention,  -.y'lti  l;  ^.^is  tluit  sbf  should  have 
the  sole  control  of  his  e«tate,  there  being,  moreoTer, 
DO  ground  of  complaint  against  her ;  nor  WW  the 
fact  that  the  applicant  offered  that  tba  nmonttft- 
tioa  of  the  judidal  tnutee,  whm  anpointad,  ihoold 
come  out  of  capital  and  nofc  oat  of  laooime  Iwld  to 
jMtify  the  application. 

Undfr  section  1,  sub-section  2,  of  the  Act  the 
sdioinistratiou  of  the  property  of  a  deceased  penoo 
ia  a  "  trust  "  and  the  executor  is  a  "  trustee^* :  so 
onder  «b-motion  1,  the  court  can,  in  a  proper 
<Me,  rvniOV6  tho  exwnitor  and  appoint  a  judicial 
triwtee  in  bis  place,  to  whom,  under  suli -section  4, 
it  can  give  diroctious  as  to  the  administration  of  the 
— RAfcunp,  Bi.  Ch,D,  JTdtavMA,  /. ;  [1896] 
'i  Ch.  352. 

8.  Judicial  trustee — Buildiiuj  sfn  iHij — Dissolution 
detd—Ab«co)idiii'j  trustee — LiaMity  of  the  inactive 
'•^trustee — Jiuitciai  Trustee  Act,  1896  (d9  &  60  Vict, 
c.  Ho),  $.  3.— P.,  the  active  trustee  of  the  two 
trustees  of  tba  diwolution  deed  of  a  building 
•odety,  who  had  heen  required  to  give  an  acoount 
of  moneys  rerrivpri  and  expanded  by  them,  had 
absconded.  Where  the  ostuis  <jtu  intJitent  asked,  by 
•^umiuons,  for  the  payment  by  the  rGinainin|f  tnurtee 
'^i  Urn  tiotta  of  the  action  which  had  ensued* 

Held,  that  S.,  the  remaining  trustee,  had  aotod 
<ii^ne»tiy*--«nliiiin  the  meaning  of  section  8  of  the 
^Odidal  TmtlMn  Act,  1896  —  in  permitting  his 
co-trjstee  to  manage  tiie  affairs  without  check  or 
inquiry,  mod  was  therefore  liable  to  pay  all  the 
«wtaof  the  action.— Skoond  East  Dulwich,  &c., 
BcoDnro  Bocmn,  £s.  Miau.  v.  Pbabok.  fU.D. 
AdewMk,  J.,  406;  e6I».  J.  Oh.  196;  TOL.  T.  726. 

9.  Mortgage—Will— Il'al  (daU—Trual  for  aale— 
i^'^tponement  of  nak—lmprovementa—M^irs, — A 
testator  gave  his  real  and  residuary  pmonal  estate 
to  tmstoM  in  trast  lor  sale,  with  a  power  of  post- 
PanSBMot  intho  nsoil  form,  followed  by  a  power 
(also  in  common  form)  during  si:,h  j  ustponenieut 
to  msnoge  and  let  the  real  estate  and  to  make  out 
*  '  tho  income  or  capital  of  his  real  and  personal 
ittiate  any  outlay  they  might  oonsider  ueoessatv  for 
renewals  of  leases,  improvements,  rep<dn,  prsnunms 
^  Mlidss  or  otherwise  for  the  benefit  or  m  respect 
«f  his  rial  or  personal  estate.  The  will  contained 
J^xpress  powM  to  nim  mua»r     mortgniw  or 

Held,  that  the  trastees  had  power  to  raise 
money  by  niortg|iig«  or  ohuyo  ol  the  real  estate  for 
tbe  poipbie  of  Topairing  honses  f^xrming  part  of  the 

real  estate.  —  Bbujnger,  TIt.,  Dureij,  v.  Bel- 
LINOER,  Ch.D.  Kekewich,  J.  ■  [ISys]  2  Ch.  534 ;  79 
**•  T,  54, 

10.  AVm,  ItmiIsss  AppoiUtmMl-'Vuting  order— 
1  Bno'?  "f  ""W""^  mitO—JuritdiaUm— Trustee  Ad, 

im  f56  &  57  r,;t.  r.  53),      25-41-  ,  Act. 

»W0  (53  &  54  Vict.  c.  5),  *.  143,— Where  the  sole 


surviving  trustee  of  a  settlement  is  a  person  of 
unsoivud  mind,  not  so  found,  and  is  within  the 
jurisdiction,  the  Chancery  Division  of  the  High 
Court  has,  under  the  Tniatee  Act,  1893,  jurisdiction 
to  appoint  new  trustees,  but  has  uo  jurisdiction  to 
make  a  vesting  order.— M.,  Kk,  Oh.D.  Stirling,  J.. 
267;  [1899]  1  Ch.  79;  68  L.  J.  Ch.  86;  79 
L.  T.  459. 

11.  Notice— Aaiignment—Ifotioa  to  Irutteet — NoUee 
(u  new  trustees — Priorily.—An  assignM  who  hni 
fllvsn  notice  to  all  the  trustees  in  existence  at  the 
nine  of  his  assignment  is  not  hound  to  )^v-e  notice 
to  evf-ry  ij>'w  trustee,  and  is  .'ijtit]-_-l  to  pnority  over 
a  subsequent  assignee  who  has  taken  his  assign- 
ment after  the  death  or  retirement  of  all  the 
original  tmstMs  and  giran  aotaoo  to  the  mm 
trustees.— WuDAia,  Bi,  BBIXTDr  V.  PABiEBIDaX, 
Ch.D.  Stirling,  J.,  169 ;  [1899]  1  Ob.  163 ;  68  L.  J. 
Ch.  117;  79  L.  T.  520. 

St-'  C'lTDjiitny,  1  j  ;  Contract,  .  I/.mitation 
Statuttss,  6;  Married  Woman,  I;  Practioe,  27; 
Yoodor  and  PonhoMr,  4, 6. 

TROVER  :— 

Conversion —Eitoppel — ProximaU  cause  of  loss- 
's, pledged  with  the  pluntift  as  seoarity  for  an 
advance  eighteen  hogsheads  of  tobacco  in  the 
custody  of  defendants  as  warehoi^seuien.  TIo  after- 
wards rejiaid  the  advfiuce  on  one  of  tlin  1;  jgsheadii 
and  presented  to  the  plaintiffs  for  signature  a 
delivery  order  on  the  defendauts.  The  quantity 
was  left  blank  in  tha  order  when  th»  piaintiffii 
signad  it,  and  N.  aflarwuds  filled  in  the  Uaak  with 
the  words  "  eighteen  hoKsbeads,"  and  ohtainad 
delivery  of  them  all  from  the  defendants. 

TTi  ]  1,  tljHt  (he  plaintiffs  were  estopped  as  against 
the  defendants  from  showing  that  the  autbotity  to 
deliver  was  limited  to  one  hogshaad  only.  X* 
also  pledged  with  the  jlaintifrs  two  aefnista 
signments  of  tobaooo,  and  having  pud  off  the 

fifJvancf  nn  nne  consignrnfiit ,  j-rrsi'tited  tO  the 
[.lamtiila  a  j.roperly  dniwn  delivery  order  in  respect 
of  it,  which  the  jtlaintiffs  signed.  N.  afterwards 
added  the  deacriptiou  ol  the  other  oonsignment, 
and  thus  obtained  delivery  of  both  nom  the 
defendants. 

Hisld,  that  an  action  for  conversion  lay  against 
the  defendants,  as  the  plaiutiffa  had  not  been  puilty 
of  any  negligence  which  was  the  proximate  cause 
of  the  wrongful  delivery. 

N.  after  n-audolentty  obtaining  the  tobaooo  as 
above  stated,  pledged  it  with  »  bank  as  leoonty  for 
an  advance,  and  before  the  fraud  was  discovered 
repaid  the  advance  and  recovered  posecasion  of  the 
tobacco. 

Held,  that  no  action  of  conversion  lay  at  the 
suit  of  the  plaintiffs  against  the  bank,  as  X.'s 
dealing  with  Uie  bank  lud  been  aonolndad  befiwe 
the  plaintiAi  dinotwed  the  tend.— TTannr  Oumv 
Bakk  v.  Mkukt  Doou  BOABD,  Q.B,D» }  [1899] 
2  Q.  B.  205.  »  I  J 

VACCINATION :— 

Justtri  s  —  ( 'crlifii  'ltt     of    roiiiriftitioilS    objtxIiLfn — 

Evidence — Ctrtificaie  of  the  birth  of  the  child- 
Vaccination  Adt,  1898  (61  A  62  Vid.  c.  49),  ».  2.— 
Justices  limre  power  to  make  a  rale  that  thm  will 
not  entsrbdn  an  epplioatfon  for  a  eertiflaate  ot  con- 

scientious  objection  under  r(  ction  2  of  the  Vaccina- 
tion Act,  1898,  unless  and  until,  whore  it  is  possible, 
a  certificate  of  the  birth  of  the  child  in  respect  of 
wliom  the  ^pUoatioc  is  made  is  prodooed  to  them. 
—Rm,  V.  BvocmoHAiaamlinvioia,  Q,BJ>.,  815. 

VENDOR  and  PURCHASER 

i.  Bankmpk^^Jhrokeki  tnmsaeMMi— JVigfc'ce  «/ 
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act  o/lankrupicy — Art  o/hanJcruptcy  hij  vendor  after 
contmrtnnd  be/ore  'late  fitr  comphdon — I'unmtnt  after 
nn'r-  r  ,~f  ad  of  hankruytcy—Uaiikriiidcij  Act,  1883 
(46  &  47  Viti.  c.  62),  «.  49.— The  plainti£F  entered 
into  »  oontnot  to  pxirchase  a  poblio-house,  the 
pmclMM  to  Iw  oompMted  within  loar  WMihs,  and 
mid  »  deposit.  By  contract  tiw  depodt  waa  to 
yp-  forfeitcr^  {n  case  of  neglect  or  rofTisal  on  the  part 
of  tlia  purchaser  to  perform  hia  part  of  the  contnict, 
and  to  be  returned  in  case  of  sucb  neglect  or  refusal 
on  the  part  of  the  vendor.  Before  tiM  ex^ation 
of  the  four  weeka  the  vendor  comoiMtod  Ml  act  of 
binkniptt^.  The  plaintifF  thereupon  g»Te  notice 
nfoabg  to  oom|dMe  the  paxohMeuid  raqoirii^  the 
deposit  to  be  retuoitd*  Tin  vendor  iwfw  ia  f«ct 

became  bankrupt. 

Held,  that,  as  the  plaintiff  had  at  the  date  fixed 
for  oompletion  notice  of  an  available  act  of  bank- 
rnptcy,  payment  of  the  purchase -money  to  the 
▼endor  would  not  have  been  protected  by  section  49 
of  the  Bankruptcy  Act,  18^3,  in  the  event  of  the 
vendor's  bannmptcy  upon  n  j  ftitiou  presented 
within  three  months  of  tne  act  of  bankruptcy,  and 
the  vendor  was  not  in  n  portion  to  oomplm  the 
pnrdhase  by  wiwnting  »  ognwyaaoo  and  gifinca 
good  nceipt  lor  fho  pnrclnw  wnnHy;  and  t£at 
the  plaintiff  was  accordingly  entitled  to  tlie  rotuni 
of  the  deposit.— Pow&LL  v.  Marshali.,  Pakkbis, 
&  Co.,  C.i..419 ;  ri899]  1  Q. B.  710;  68  L>  J.  a  B. 
477;  80L.T.  S09. 

3.  Condition — SaU  of  property  tubject  to  tenanctet, 
and  xjoith  condition  for  apyiortionment  of  ouUjoinyt — 
Unttamped  agreement  f/r  nearly  tenancy — Obligation 
of  vendor  to  fteaiB  iL — An  agreement  for  the  sale  of 
freehold  pgopmbf  providad  that  the  pmpor^  was 
•old  sobjeet  to  afl  teneadee,  and  alao  for  apportfou- 

ment  of  oatgoingg.  TTpon  invp-it'^r^itinn  of  thn  h'tln 
the  purchaser  discovered  that  iiu  agreement  witii  a 
yearly  tenant  of  part  of  the  j  r  jj  •  rty  was  unstamped 
and  required  the  vendor  to  stamp  it  before  oom- 
pktiM  «i  tiia  pnndian.  Tli*  vendor  xefoaad,  and 
eowinwwoad  prooaadfaga  lor  apaoillo  perlonnanoe 
against  the  pimihaaar. 

Held,  that  the  purchaser  was  rntitled  to  have 
agreement  stamped  at  the  vendor's  expense. — 
CoLXMAR  V.  OauBUMf  Oh*D»  North,  J, ;  79 
JL.T.66. 

3.  Ckmiract — Srtfe  by  aurtion — Offer  by  conditiom 
of  tale — Acceptance  by  highfst  hl<ldrr  —  Pai/inent  of 
depotit  by  cheque — Custom  at  aitdion — titatuie  of 
Fraudt  (29  Car.  2,  c.  3),  s.  4. — A  vendor  who  offera 
property  for  aale  by  auction  on  the  terms  of  printed 
conoitions  oan  be  made  liable  to  a  member  of  the 
public  who  accepts  the  offer  if  those  conditions  be 
violated,  and  who,  being  the  highest  bidder,  is  not 
alL-w-jd  to  sign  the  writt<"ai  contract ;  and  it  is  no 
defence  to  an  action  to  enforce  such  a  liability  that 
tfaere  is  no  contract  in  writing  signed  by  the  vendors. 

Undar  tha  ntual  oonditioo  w  aale  that  the  pnr- 
iiliaaiii  diall,  inmieffiately  altar  Iba  sale,  ^y  the 
auctioneer  a  deposit  of  10  per  cent,  and  aiga  Qie 
subjoined  agrennent,  cash  must  be  paid. 

There  is  no  custom  that  a  vendor  is  bound  to 
accept  the  cheque  of  a  person  of  good  credit,  much 
lees  that  of  a  pauper.— Johnston  o.  Botzs.  Ch.D, 
CoKM-Hardy,  J..  617;  [1889]  3  Gh.  73;  68  la.  J. 
Ch.  425  ;  80  L.  T.  488. 

4.  Contrud — Triuteet  for  purpo»e$  of  Seiiled  Land 
Act— Settled  Land  Ad,  im,».  22.— WhaiOk  to  th* 
Imowledga  of  a  purohasar  from  a  tenant  for  Ufa 

Belling  in  exerdse  of  powers  conferred  on  him  by 
the  Settled  Land  Acts,  there  are  no  trustees  for  the 
j)urp08es  of  the  Act,  the  purchaser  cannot  be  com- 
pelled to  pay  the  purchaae-nioaey  into  court  or  to 


accept  the  title,  unless  such  trastess  are  appjiot^i 
— Fidosa  ASD  Qbazebbook's  Ooimicr,  Ei,  (XD. 
tasr,  j;,  W;  [t6W]SOh.680:  TOL.T.ail 

6.  Delay — Sale  of  rfvent'  T  iiJaV^  ir.Urti.- 
S.,  m  April,  188^  oontraoted  to  sell  to  K.  tb^ 
equitable  reversion  in  a  sum  of  Coosoli  mted  m 
trustees,  tha  porohaee  to  be  oompleted  on  tin 
of  Jme,  when  an  assignment  was  to  bs  eaettsd 
cor^atning  a  covenant  by  the  purchaser  to  iny  iiy 
cessiou  duty  and  indemnify  the  vendor  Lii 
estate  against  it.  The  purchaser  was  to  piv  i 
deposit;  and  if  the  purchase  was  not  oom^tsd 
on  the  2dth  of  June,  he  was  to  pay  tntsfsst  safbi 
balanoe  of  hia  purohaao-moPOT.  The  dqioatwu 
paid  and  the  taUe  fanrestigated ;  when  it  sppautd 
that  the  reversion  was  subject,  aloog  with  otkar 
property,  to  heavy  incumbrmnces  which  the  Tenir 
could  not  discbMge,  and  from  which  clie  in- 
oambtanoets  deoiined  to  release  the  termka.  h 
Jaim«ry»  18W,  S.  became  bankrupt,  sad  b» 
proper^  was  sold,  under  which  sale  B.  daiisfli 
title  to  the  reversion.  K.'e  interest  under  the  ox- 
tract  for  sale  beoam>  v. -f.  d  in  B.  In  IS'io  S,  dj«i, 
In  1895  the  reveraiou  fell  into  powmsum.  Xc 
active  step  to  enforce  the  contract  for  isle  n« 
taken  till  tha  6th  of  March,  1896,  when  B.  oUeasi 
leave  to  attend  prooaedings  in  an  aetion  ia  ahigh 
the  estate  of  R.  v,-n.t  being  administered.  He  tb« 
tx>ok  rut  !i  suiiaiiiDns  claiming  the  Oo&eols,  apoo 
which  >uti:m  ari  order  of  the  11th  of  ilaj, 
was  made  directing  an  inquiry  who  was  mtitledtc 
them,  with  a  provisioa  that  the  apfllicaat'a  daia 
was  to  be  treated  aa  if  ha  had  oomaMoead  aaaolHt 
for  speoBto  performance  onthaMhotliM«h.IM 
The  master  found  that  R.  was  antitfad,  mi 
Stirling,  J.,  affirmed  his  decision. 

Held,  that,  although  the  interest  to  wbkh  tk 
oou tract  related  wae  purely  eqniuvble,  so  that  th; 
complete  property  in  it  could  pass  without  s  foniu] 
conveyance,  B.  oouid  only  obtain  ndief  oa  At 
ground  of  specific  performance ;  that  tiie  jiorin 
in  the  order  of  the  1 1  th  of  May,  1896,  was  dun- 
fore  right ;  that  he  was  barred  from  relief  Iqr  deUy 
and  that  the  appeal  ought  to  hn  dismissed.-— Lin 
V.  Bioosov,  G^.  i  [1889 j  I  Ch.  5 ;  68  L.  J.  Ch.  1»; 

6.  Dieeloaure  of  trtut  —  Mortgagtm'—  Truttm— 
Devolution  oftrtutete'  title.— Od.  m  «ala  of  MnUis 
mortgage  dclit  thereon  WBB  to  be  paid  e§L  Bw 

inadvertently  disclosed  that  the  mortgage  mat»7 
belonged  to  the  mortgagees  as  trustees  of  a  *eUi*- 
mcnt,  and  that  they  were  not  the  original  tnatort 
thereof.   On  a  vendor  and  purchaser  suomtaos, 

Held,  that  the  vendor  most  traoe  tiie  derolatiaB 
of  the  title  of  the  trustees  from  the  date  of  tht 
settlement,  in  order  to  enable  the  porohasen  to 
a  good  discharge  for  the  payment  of  the  martgsp 
money.— BiAEBKBG  axd  Ab&ulo»'  Qosmo, 
Bm,  Cft.i>.,  Kekeuiek,  J„  684. 

7.  Lease  —  Contrad  —  / n.mrance  —  Fire.—k.,  th« 
lessor,  contracted  with  B.,  the  IsasBS,  for  the  por- 
chaae  of  B.'s  interest  in  certain  praonasa.  B.  innred 
the  premises  for  about  half  their  wine.  Befaistbs 
completion  of  the  contract  the  premises 
>iiifiiiii;'-  l  liy  fire  to  about  the  ;iui' unit  insurwj.  wiicfc 
sum  was  paid  by  the  insurance  com{*ny.  i- 
btOQ^it  hia  notion  for  damages  for  breach  vi 
oofanant to maore  in  additioo  to  tha  aaafaid^ 
file  faMBiaaiOB  oompany. 

Held,  that  A.  was  not  entitled  to  any  rsn 
way  of  damages  beyond  the  insuiaooe  mooejpiti 
by  the  company.— MKWMAV  9.  MiZWIU»  CiA 
Kekewuiht     ;  80  L.  T.  681. 
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8.  Lost  title-deed — Serondav/  '•'•T  ?i-n w}mt  re- 
quired, and  at  what  ii'mf.— Where  a  deed  forming 
pert  of  the  vetidor'a  title  to  land  u  lott,  the 
porobuer  ou  n«T«rtbelMt  be  oompelled  to  com- 
plete if  he  ii  fnrnicbed  in  proper  tune  infeli  Milii- 
faotor^  evidence  of  ite  oontoiil  and  of  it*  do* 
execution. 

Bryant  Btule,  4  Rum.  1.  and  Moulton  y. 
Edmondi,  8  W.  B.  153,  1  De  O.  F.  ft  J.  246,  fol- 
lowed. 

Bnt  evidence  not  produced  till  after  the  time  for 
completion  has  expired,  and  the  purchaser  hoa 
properly  is»\iv<l  »  stimmoni  olainiing  a  declaration 
tliat  the  vendor  has  not  thowB  A  good  title,  ifl  too 
lat»;  and  evidence,  in  otb«r  fWpMts  MtiifMtory. 
wUah  fails  to  prove  ffae  QKeoation  of  oM  material 
deed  by  one  nece*M»ar>'  pKrty,  is  irr^i.Tn  iiut . 

Docifciou  of  iStirling,  J.,  hIUiii"'.  ^\'aughaii 
Williams,  L.T..  /f/'-'    ite). — Halu  ,x  Commeucial 

Bank  and  Woods'  Comtract,  Kb,  V.A.,  194; 
7»L.T.«a«. 

9.  Rtvtn'rfive  •iivrwnit—Ihiilding  tnti'L—la  1856 
certain  land  waa  sold  ajid  conTey<»d  aubjoct  to  a 
covenant  to  ob'ser^  ij  the  following  atipulation  : 
••  Exci  pt  on  lot«  marked  *  tavern  lots,*  uo  hotel, 
tavrm,  [HtliHc- house,  beer-booee,  aho]i,  or  otber 
building  for  the  sale  of  friuM,  epirits,  ale.  or  ctontt 
or  any  spirituous,  mdt,  or  esdeable  liquor  of  any 
kind,  sball  be  built  upon  any  lot  now  offered  for 
sale ;  and  on  no  lot  sball  any  manufacture  be 
carritd  on  unleea  with  the  consent  of  the  vendor, 
who  shall  be  at  liberty  to  grant  a  licence  for  the 
same."  In  January,  1H9T.  the  lessees  from  the 
purchaser,  of  two  of  the  lots,  which  were  not  marked 
**t»v«Ri  loti,**  with  full  notice  of  the  covenant, 
«Roted  ft  rertunHit  on  th*  lots.  Tliis  xMtMmai 
was  opened  to  the  pnUio  on  tlie  29tii  of  Ifarab, 
'NO-  I  -it  -vithout  any  wine,  spirit,  or  beer  liooTic<». 
Ill  Auguit,  1S97,  a  hcenco  to  sell  wines  and  spirits 
was  oot&ineil.  Thtrmipon  the  vendor,  together 
with  the  purchaser  of  aaotbor  lot,  on  which  it  was 
intended  to  erect  a  public-house,  brought  an  action 
•gainst  the  leeseea^  Mid  then  movod  for  an  inter* 
locratory  isjunotion  to  iwtnia  flaan  fhwilwing 
their  restaurant  for  any  of  fha  porpoMO  nMnttonra 
in  the  stipulation.  * 

Held,  that  the  true  meaning  of  the  covenant  was 
that  no  hot«l,  tavern.  &c.,  should  "be"  ufion  any 
lot  except  marked  "tavern  lot";  that  it  would 
not  be  possible  to  tell  whether  or  not  a  hoxmi  when 
it  was  in  course  of  building  was  intended  for  a 
liotol,  tenm,  Ac ;  bitt  that  th«  omt  oi  the  house 
wooM  haw  to  be  looked  to  heloro  doobuing  that 

the  covenant  had  b<>en  infringed. 

Held,  therefore,  that  the  plaintiils  were  cmtitied 
to  the  injunction  olainiod.<-WSBB  v.  FACHITTI, 
CA.  i  79t.T.  683. 

10.  Reitridive  cmtitaid — VttmtrtuHum — Injurinm 
or  offensive  or  ditagrteable  noitevr  mn'mncy:  --Ciirrtjin</ 
on  tchool — Action  for  retci$tion  uf  tontracL — W. 
ontored  into  negotiations  with  the  dofrndtnt's 
agent  for  the  porehaoo  <rf  a  house  lor  tk«  poxpoie  of 
carrying  on  a  boyi^  nhool,  and  mo  mdooed  to 
enter  into  a  contract  to  piirchaae  the  house  by  his 
rejiresenting  that  there  was  uo  covenant  which 
would  int^refere  with  W.'s  carrying  on  his  school 
there.  W.  subsequenUy  discovered  that  the  house 
iraa  subject  to  a  covenant  which,  after  speciHlly 
BMtnuiiing  certain  tindea  or  businesses  from  b^ing 
canled  on.porldedthattberoibnuld  not  be  carried 
on  u{Kiti  thi-  v*''<'rai*es  any  trade  or  business  or 
occupation  wbiitooever  whereby  {inter  afia)  any 
iii][ir]f;us    n:    .  li'.TiHiv'i    or    disagreeable    noise  or 

Quisauu«  should  or  might  be  occasioned,  caused,  or 


made.  He  thereupon  brought  an  action  for  reaoisnon 
of  the  oontract,  and  return  of  the  deposit  made  by 
him,  with  interest. 

Held,  that  the  covenant  was  not  limited  to  trades 
or  businesses  ejusdtm  r/cneris  as  those  specifically 
MMBtioMd;  that  the  oanTiog  on  of  a  bdgra'  aohool 
would  ooDW  witidn  tba  probintionof  theoov«oaiit : 
that  the  agent's  reprew^ntation  was  a."?  to  a  fact,  and 
not  a  mere  statement  of  law ;  and,  therefore,  that 
the  plainfa'fF  was  entitled  to  succeed  in  bis  action. 

Tod-Ileatiy  v.  Btnham.  37  W.  R.  38.  40  Ch.  D.  80 
followed. — Wauton  v.  Coppard.  Ch.I).  Bomer,  J., 
72 ;  [1899]  1  Cb.  92  ;  68  L.  J.  Ch.  8 ;  79  L.  T.  467. 

11.  Side  of  land  hi/  auction — Agreement  to  take  a 
fret  cnrri/'nif  f — Miiifit-r/ii  rt<(iiiiii  h>j  r- lulur,  ttf 
eontruci — lir/mal  t" 'I'l'i-rr  nMrad  of  t,ti*:  -W'H/nl 
neylect  orde/auit. — On  a  sale  of  land  by  auction  the 
partieolara  atatod  that  "  those  purchasers  who 
widMd  to  amid  wmecesssry  expense  and  to  accept 
oanToyanoos  papared  by  tba  vandoia'  aolidtors 
may  bav«  aneb  oonveyanoea  free  of  acpenaa  (except 
stamj)  dtitv)  "  b  if  '!i<'  i  in  !itions  of  sale  did  not 
provide  that  purciia-stiri!  wli  j  i^^reed  to  accept  free 
conveyances  should  not  be  i  i!';  d  to  the  delivery 
of  abstracts  of  titie  or  to  iuveatigate  the  tiUe  to  the 
lots  purchased  by  them.  They  however  contained 
the  mnal  pfo*iaion  reqairiug  the  purohasar  to  pay 
faitora8t<»i  bia  nnpaid  purchase-money  in  oaaaof 
non-completion  on  the  apuoint«d  day,  if  not  eaoaod 
by  wilful  neglect  or  default  of  the  vendor. 

A  purchaser  of  several  lots  agreed  in  his  contract 
to  take  a  free  conveyance,  but  re<jue«ted  ddivery 
of  an  abstract  to  enable  him  to  investigate  the  title, 
before  completion.  The  vendors,  however,  refused 
to  dalivor  the  abstract  until  completion,  on  the 
groond  that  the  ponhaMr  Iqr  agravng  to  aoo^  a 
free  oonvnyance  bad  waiwd  ma  nght  to  dattvery  of 
an  abs'iiirt  and  to  investigate  the  title.  Upon  a 
sutuiiiuiis  under  the  Vendor  and  Piircha.ser  Act, 
1N74,  taken  out  by  the  purchaser, 

Held,  that  the  vendors  were  bound  to  deliver  au 
abstract  to  the  purchaser  to  enable  him  to  investigate 
the  tifJe  before  oomplaticHi,  and  that  their  ref uaaL 
to  do  ttia.  thottgb  owbig  to  misinterpretation  of 
the  conditions  of  sale,  constituted  wilful  neglect  or 
default  on  their  part,  so  as  to  free  the  purchaser 
from  li  iliilitv  to  pay  intvti  <t  on  his  unpaid 
pnrcham?-moncy  from  the  day  tixud  for  completion. 
^Pblly  and  Jaoob8^  Ooanuyor*  Bb,  CA.i>. 
North,  J.;  80  L.  T.  43. 

12.  Bale  under  order  of  court — I'urchater  for  value 
Without  ntitice — Equitable  execution — JiuIgmenU  A<t, 
18t>4  (27  &,  28  Viet,  c  112) — Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  I'id.  c.  41),  «.  70.— 
No  estate  or  interest  will  be  bound  b^  section  70  of 
the  Conveyancing  Act,  1881,  which  eateto  or 
intareat  would  not»  apart  from  aoob  aeotiOD,  have 
been  boond  by  an  oraer  of  court  dealing  with  aucb 

estate  or  intfresf,  having  regard  to  the  terms  of 
such  ordiiT  and  the  proceedings  in  which  and  the 
circumstances  under  which  it  was  made. — JoNEa  v. 
Baritkit,  ChJ}.  Homer,  J.,  493 ;  [18981  1  Oh.  611 ; 
68 1«.  J.  Ob.  944  ;  80L.T.4m. 

13.  Spenfic  perfarmanrf — Grant  to  tite»  tuhjfft  to  a 
protfi»o  for  re-entry  <  -  the  heirs  of  grantor — Common 
laiv  ondition  titbit'jw  nt—  Shifting  usr — liid-  iv/<unst 
pfrrpetuitics  in  rtferatce  to  a  common  law  condition — 
Application  of  the  principles  of  the  common  /au».— A 
proviso  for  re-entry  for  condition  brokeD«  foUowiag 
on  a  grant  to  uses,  is  a  oonunon  lav  owidiiiffn 
anbaigpent,  and  not  a  shifting  use. 

Tbe  nde  againat  perpetuities  appHes  to  a  oommon 
law  condition  for  re-entry 
A  titie  which  for  its  validity  depended  on  the 
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■ppUoktion  of  tiie  rale  againit  petpetmtiM  to  • 
oommon  law  oondition  for  re-«ntxy  wm  not  forced 

on  a  purcbasor,  the  point  not  forra*'rly  having 
been  tho  subject  of  a  judicial  deicision,  and  there 
being  danger  of  litigation. — HOLLis'  HoSPrXAL 
TrVBTXKS  AMD  HAQUX'S  COHTRACrr,    BB.  C%.i>. 

Sfftut,  091. 

14.  Sj'ecifir  i>erfomtHtBt — Stylect  of  dt/endant  to 
ton^ji  unthjudymml — AeictiiMon  o/  coninici — Form 
«^MiS(r.— &  a  vendor's  aoUaa  for  ipedfic  per- 
wnaaooe,  jiidnneiit  hat  been  reoorered  acHiwfc  the 
defendant  in  deftmH  of  appearance,  and  an  order 
made  on  further  conaideration  that  tho  dofondant 
should  jiHv  the  cost* ;  that  the  usual  account  of 
reuts.  profits,  int#ri  «t,  and  costs  should  be  taken, 
and  ou  payment  of  the  balance  a  conveyaooe  should 
be  executed  to  the  defendant.  The  xxounta  had 
been  teken  into  chnmben,  but  not  proceeded  with. 

Hm  vendor  now  mowd,  upon  evidence  that  the 
Mnbaaer  had  no  meani  ana  could  not  complete, 
lor  raaoiflrion  of  the  contract  and  stay  of  all  pro- 
ceedings except  for  the  recovery  of  cost  s 

Held,  that  the  only  order  the  court  could  make 
was  that  the  contract  be  rt'scindeii  and  all  pro- 
ceedings stayed,  the  defendant  to  pay  the  costs  of 
this  application. 

Henty  t.  Hchroder,  12  Ch.  D.  666.  esplaiQad  and 
followed.— JiFRBT  V.  BiBWABT,  Ok.D,  JVbiiA.  J. ; 
80  L.  T.  17. 

15.  ^itsfic  ptr/armcmet — Btaeiuiou  —  "  Sliffiblf 
fir  iiimlmm**^Eimu  ntti  m  ftnitilel— l>«/ec< 
wdbioum  to  vendiir. — If,  at  the  time  of  the  contract 
the  vendor  himself  was  not  aware  of  any  defect  in 
the  estate,  the  proibnwr  mmk  teke  tho  ertoto  witb 
all  its  faulti>. 

Where  a  house,  described  in  pnrtjealars  of  sale  as 
■a  eUnible  property  for  invaitaaant,  was,  after  the 
Mlfl,  diaced  by  the  parduwer  to  Imiv«  been  need  by 
tlM  tmut  n  disoinierly  house  at  and  some  time 
before  flie  dato  of  the  oontnot,  bat  Mither  the 
vendors  nor  the  pmdMMT  loww  of  MMh  aMT  at  tlM 
time  of  the  sale, 

Held,  on  the  above  princij)l(>,  that  that  dronm- 
stanoe — assuming  it  to  be  true  in  fact — did  not 
give  any  ground  for  rescisdon,  or  even  constitute  a 
deiaoM  to  tho  vaodm'  aotiin  for  i^Mifio  par- 
focusMMM  of  tilo  oontnot. 

The  observations  in  Luctu  v.  Jamu,  7  Hare  410, 
at  p.  41  s,  followed.— HoPB  v.  Wixtkr,  Ch.D. 
Cozens- Hardy,  479;  [189»]  1  <Au  879;  68 
L.  J.  Ch.  359 ;  80  L.  T.  355. 

16.  TiVf — SeitKT  taidf.r  pmprrty — CvwUHom  of 
aalf — Error  or  (tmiifi'iit  'Incm-tred  in  piirticulars  of 
tale — OomptnKUion^ — ^Tho  conditions  of  sale  relating 
to  a  dw/Smg-^mmm  and  grounds,  not  sold  for 
Imildiog  pnipoM,  worido  linUr  aiia)  that  any 
error  or  omiMOD  wbiob  mi^t  bo  dieoovarod  ia  llie 
particulars  of  salr  affocting  the  nature  of  tho 
property  should  not  annul  the  sale,  but  should  be  a 
matter  for  compensation;  and  that  the  prQ]>erty 
was  sold  subject  to  all  rights  of  way  or  other  ease- 
ments. 

A  deed  of  mittnal  ooveauinte,  sabjeet  to  which 
■leo  tlio  ptopeitf  w—  told,  pndndod  any  boQding 
on  tho  property. 

The  purohaser  discovered  that  there  was  a  public 
sewer  passing  under  the  garden  at  tho  rear  of,  and 
some  distance  from,  tho  house,  and  a  manhole  used 
for  obtaining  access  to  the  sewer. 

The  vendor  was  entirely  ignorant  at  the  time  of 
tho  aalo  of  tho  onstenoe  of  such  sewer. 

Hm  aawar  WM  vaatad  in  tba  looal  anUiarity  onder 
Oa  PaliUo  TSM  JM,  187A»  and  ao  boildings 
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oonld  ba  anotad  otar  it  witfaoot  the  iMifltion  of  tba 
looal  authority. 

The  pnrcbaser  objected  to  complete,  on  tfaa 
ground  that  tho  vendor  was  unable  to  make  a  title 
to  the  proi>erty. 

Held,  that  the  ciraamstancfs  did  not  justify  the 
court  in  releasing  the  purcha^^er  from  his  contract 
to  take  tiM  Tgtnpmtfl  that  the  existence  of  the 
aawar  did  not  ao  altar  Uia  oharacter  of  the  piec«  of 
gromd  that  the  pnrdhaMr  oonld  aay  that  bo  did 
not  got  what  was  intended  to  ha  aold;  and  tiiat 
the  case  wa«  a  matter  for  compensation. — Brewkx 
AXV  HAVKHia'  Covtract,  Bk,  C.A.  ;  80  L.  T.  127. 

Sao  also  Keelariaatical  Law,  3;  flattlad  Lwd.  7. 

VICTORIA,  lAW  of  :  — 

1.  Company — Trutttet'  powrrt  of  iHi-estment  — 
Depotitt  with  bunkt—Comaaniet  Act,  1890  (M  Vict. 
No.  1074).  «.  384.— Sootloa  884  of  tfaa  Viototia 
OompanlaaAflt,  1890.iiliikaalhofiiiB(llioMiplo]r- 
ment  of  bankcR,  doeo  not  on  ita  trno  oonatmction 
enlarge  the  powers  of  investment  poeseseed  by 
trustee  companies  in  common  with  other  trustees. 

Held,  that  the  appellant  company  was  not 
authorized  thereunder,  or  under  its  special  Act,  to 
invest  trust  moneys  on  deposit  at  interest  with 
bauka.— PBRnrUAL  RxaonOMB  AMD  Tbustess 

AaaooutKnr  OF  AunBiuA  v.8iriJi» [.18983 
A.0.76S;  79L.T.  148. 

2.  Iii'Mme  Tax  Act.  1S<)  j  (  W  I'id.  .V*  IJ74),  SS.  S» 
7,  tub-tedion  3 — Conttrurlion — Tnutt. 

Qsld,  that  the  ^pellant  company,  which  carried 
on  insoranoe  bonaas  with  strangers  for  fi^ain  to 
the  company  as  a  whole,  bat  had  not  ics  principal 
office  in  Victoria,  was  seetioo  A  of  tho  Yiotociaa 
Income  Tax  Act,  1895,  liable  to  inOMMllB  onlka 
prnoeeds  from  auMMgrlaofe  OB  tho  aaonrffyof  land 

m  Victoria. 

It  could  not  claim  exf  [iiiition  under  section  7  (f  i. 
which  exempts  trusts  and  all  associations  not 
oaixying  on  trade  for  purposes  of  gain  to  be  divided 

Mton^  penoat  not  4i  nadbaratfl^wKfcad  in 

reversions,  wUlo  **  trusts  "  on  its  true  oonstmctian 
means  assouiaticwa  acting  iu  or  for  Viotoiia.— 
BtroLAirD  p.  VkBD,  P.Q,i  [18883  A.  a  786  ;  79 
L.  T.  131. 

8.  Pinuion— Bight  U^Vidoria  PwMic  Serines  Ad, 
1890  (54  Vid.  No,  1133),  <«.  3,  107— "jVewcatir  J»r 
the  Queen  "—"  Protecuttng  Jarnsfef  **— CbiulraefMa. 

Held,  that  tho  appellant  was  entitle*!  under  section 
107  of  the  Public  Service  Act,  1S90,  to  superannua- 
tion allowance  by  virtue  of  having  held  the  office  of 
"  Prosecutor  for  the  Qaeen  "  notwithstanding  that 
he  held  during  pleasure. 

Hold.  futlMrt  that  ha  waa  not  exdodad  thanifOB 
as  a  "  proaaenttngbarriatar**  wiUdn  the  meooingof 
the  e.xcluding  clause  (section  "1. 

It  rtpi)earing  that  the  two  closes  of  fuuctionaries 
were  t«t4»lly  distinct,  there  is  im  rule  of  construc- 
tion to  the  effect  that  when  one  only  is  named  the 
other  is  meant  or  included. — SlfTIS  V*  BaO.*  F»0*i 
[1898]  A.  O.  782 ;  79  L.  T.  189. 

WATBB:— 

1.  .^trlMei'al  wohraoMraa  AlknMim  of  naUnd 
date  </  ttiwge— flhtfes  oati  OtligoMtm  of  ounur  U 
repair— Eatmtent—Rijfht  ft)  idkt  wetrr  granted  <» 

oirntr  of  adjoining  land — Damatjf  hy  flu'ul. — Where 
the  owner  of  land  on  the  bank  of  a  river,  for  the 
purpose  of  bringing  water  from  the  river  to  a  mill 
which  he  erected,  made  a  watetoouzie  with  a  shuttle 
at  the  head  of  it  to  control  tbo  flow  of  the  water 
from  the  river  into  tho  watanMNOMb  and  afterwards 
conveyed  away  a  portion  of  Ul  bad  adjoining^  and 
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bis  sTircesRor  in  tiUe  irabiMiWDtly  granted  to  the 
owi.or  of  the  adjoining  conveyed  »ngbt  to 

„Be  th6w»t»for  ttopwpoa»«f  amaiWongtag 

^n^i  that  the  existence  of  tliat  nglit  did  not 
affaofc  tite  oUi||»ttO&o{  the  owner  of  the  wRterconnse 

the  shuttle  in  repair  so  a«  to  ynmai  flood  water 
from  the  river  getting  into  the  watareomi*  aoo  o?«r- 
flowioe  on  to  his  land.  , 

— BUCKUEY  &  Sons  (Limited)  v.  N.  Buonmr  * 
Sons,  C.^.;  [1898]  2Q.  B.  <'«S- 

2,  ^oiwe  occupied  by  tenant— Water  raU  jxiid  hj 
Mumtr-.  Pine  otti  of  rtvair — LiahHiti/  of  owinr  — 

^  n.-In  the  cMB  of  a  hoine  ol  «b«  amnwl  ▼ajue 

of  k'?8  thHii  £10,  the  owner  is  liable  to  pay  the 
'  water  rate  instead  of  the  occupier.  Such  an  owner 
ootnea  irithin  the  meaning  of  the  words  "  uny 
person  toppUed  with  water "  in  nectjon  1.  of  the 
WaterwoA.  <Jb.um  Act,  1863,  and  m  a  W  Act, 
and  was  rightly  convicted  under  the  local  Act. 
which  made  it  an  offencB  for  any  per»on  supphed 
irith  water  to  wilfully  or  negligently  do  or  suffer 
■DV  act  whereby  the  water  supplied  was  waat^,— 
b2oS  V.  Harrison.  Q.B.D.,  541 ;  [1899]  1  a  ». 
958 ;  68  L.  J.  Q.  B.  180 ;  80  li.  T,  668. 
See  also  Local  QoVMfnmttt,  30. 

WEIGnTS  and  MBASIJBBS:— 

1  Stih-'  of  coal-  Tirl-rt  or  mtt —Seller  »  namt— 
Weights  aud  Mtiiiitres  Ad,  1889  (32  &  .'>3  riet.  c.  21), 
«.  21 :  Schtdnle  III.— In  the  ticket  tir  note  rpriuired 
hr  Motion  21  of  the  Weights  and  Muasurea  Act, 
1S89,  to  1)6  d«fiv«rad  by  the  seller  of  coal  to  the 
purchaser,  the  name  nndet  whioh  the  aeUer  trades 
.nay  bti  inserted  insteed  of  W«  - 
CvMEBON  v.  TYLT.K.  QJl.J).,  550;  [1809]  2  Q.  B. 
O-l;  68  L.  J.  Q.      T5i» ;  HO  L.  T.  764. 

2.  Sa'e  of  Ml!"  Wright  tiekd  Of  nofe— TFeijWs  md 
JUeaturra  Ad,  \sm  (52  &  33  Kic«.  c.  21),  «,  21.— 
Section  21,  sub-section  1,  of  the  Weights  and 
Heeiures  Act.  1889,  enacts  that,  "wh.re  any 
quantity  of  coal  cxoMdisg  tfto  hundredweight  is 
<lelivered  by  means  of  vaj  Tehide  to  a  parehewr, 
the  seller  of  the  coal  shall  therewith  deliver  or  oauie 
to  be  delivered  .  .  •  to  the  purchaser  or  his 
■eecvant,  before  any  of  the  coal  is  unloft<3ed,  a  ticket 
•or  note  aoootdiog  to  the  form  in  the  third  schedule 
to  «he  Act  .  . 

A  penalty  for  non-OOHiplienr.ft  With  the  MOtion 
is  provided  by  sub-sectioii  2. 

ISection  22,  sub-section  1,  enacts  that,  where  siTch 
coal  is  conveyed  for  delivery  iu  bulk,  the  seller  shall 
cause  the  weight  of  the  coal  and  the  vehicle  con- 
taining it  to  be  previously  ascertained  by  a  weighing 
maehine  duly  stamped,  being  on  or  near  to  libe 
l^aoe  from  which  the  coal  is  brought* 

A  quantity  of  coal  p:!tceeding  two  hnndredweight 
was  conveyed  for  de^iM  f  \  on  sale  in  bulk  in  a 
vehicle  belonging  to  the  selUr.  The  coal  aud 
vehicle  were  weighed  by  the  seller's  servant  and  the 
purchaser's  servant  on  ft  wwghing  machine  on  the 
purchaser's  premises,  and  s  licbet  in  the  form  given 
«i  the  third  schedule  of  the  Act  was  filled  in  by  the 
purchaser's  servant  at  the  request  of  the  seller's 
servant. 

£efore  delivery  oi  the  coal  was  accepted,  or  any 
part  of  it  was  imUwuifffli  tta*  tieket  waa  delivered  by 
the  seller's  wmnt  to  Motlier  aemnt  ol  the 

Hold,  that  the  seller,  having  complied  with  the 
r<-<jn'n»nimits  of  section  21,  aob-section  I,  was  not 


liable  to  a  penalty  under  B^b-section  i.'-i.DW.\RD 
Tpurkall,  qJ.D.,  380;  [1899]  I  a  B.  440;  68 
L.  J.  Q.B.  272;  79L.T.  737. 

^'^^^I'.'AbtoliUe  gift-"  A. money  .  •  •,  t'mf  jnai/ 
be  in  my  pout^sion"  —  neversionari/  inUrti^t  in 
pfrBOnalty-ConsirucUon  of  ,n7/.-Testatnx,  who 
Zd  in\m,  by  her  wiU  dated  in  ISUl.  after 
ruaki,ig  certain  bequeete  of  stock,  .<leclared  U 
follows  •  "  Any  money  not  mentioned  m  the  afore- 
said bequeste  that  may  l>e  in  ray  possession  at  my 
de«thsfin  the  payment  of  my  ,M.-  H  funeral  and 
teetunentanr  eapensos,  I  give  »o«oi^'«^y  /"  f : 
She  then  ni^e  certain  specfflo  glfti  of  chattels .  At 
her  death  she  was  entiUed  to  a  rewiionary  interest 
iu  personalty  which  fell  into  possSMlott  in  189 

Held,  that  the  reversionary  interest  passed  under 
the  bequest  to  P.-EoAN.  Bb.  ^JUJ  t'- /»nton, 
Ch.p8tirlh,g,  J. ;  [1890]  1  Ob.  688;  «  L.  J.  Oh. 
307  ;  80  L.  T.  133. 

2.  Advaiuamt-Fower  of- Expectant  or  frt- 
mmptive  iia^t^Pombilituof 

limited  to  A.  if  (and  only  if)  B.  shonltf  hftw  • 
chUd,  and  B.  is  a  childless  w  n  ^  r.hnve  the  usual 
age  of  chUd-bearing.  the  court  will  not  treat  A.  as 
having  no  interest  m  the  property. 

Therefore.  wh«»  ^'^".^f^ 
cerUin  persons  if  •  eMffl«-  ^oman  of  fi^ty-'o" 
should  have  children,  a  power  of  advancement  to 
those  perions  in  respect  of  their  "expectant  or 
presumptive  exercisable  by  thetms  ees 

— HocKwa,  Bb,  MiOHBix  V.  Lows,  C.A.,  in, 
[1898]  2  Ch.  667  ;  79  L.  T.  164. 

2G).  iS.-The  eftet  of  a  codicil  to  republish  a 
wiii.  and  thus  validate  a  gift  » 
witness  attesting  snoh  will,  but       .■**«f°"K  jj* 

oXu  wiU  not  be  rendered  void  by  the  attestation 
bvaoch  witness  of  a  seuond  codicil  to  such  wUl, 
STwitness  being  able  to  P«'"t  a  proper 
h^rument  under  which  he  tates  the  benefit,  not 

Ltteltl^^d  by  l'i»««l^--'»r?^  rf^1  i'c^^^^ 
Tbotteb.  Ch.D.  Bynie,  J., 'in;  [1809]  I  Ch.  i04, 

68  L.  J.  Ch.  363;  80  L.  T.  647. 

4    .Utr3tn(i<  n- Evidence  of  exeeution-Denial  by 

wh4irobateof  a  WiU  which  bad  "  ^^f^^^^J 
^raSsS  on  ihe  evidence  of  the  two  attesting 
was  oonflnned,  notwithstanding  that  one 
S*Srrrac1SlSrSiae«»  «id  -wore 
S  the  signatures  of  testator  and  «»2fS^SS 
Kaan  »or«red  and  the  other  witness  was  not  oaUeO. 
JrSil  S^Tt^n^.  the  Uter  evidence  of  the  one 
was  heW  to  be  incredible,  and  the  absence  of  the 

"^^T^s^m^^nS^iifir,^^^^^^^ 
,  h   *I.*-ior';  mwelv  eooentvie  acts  and  conduct.— 

L.J.  P.  C.  03. 

-i  Children— hsvu—Siteeatiim—VeMiig^-^A.  tea- 
tator'^e.'S"!..  1  to  his  i^ree  ^«Ste«yn  eq«^ 
.K»rM  the  life-rent  of  a  sum  of  £36,000,  to  M 
^^^Sted  t^thin  live  years  after  his  decease  I  ntJ 
Slto^eetment  was  made,  he  bequeathed  to  each 
S^StS  an  annuity  of  £200.  fii  the  event  of  a 
daulhtfr  c^in^'  without  leading  issue,.her  hfe-rent 
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amount  the  ime  of  each  of  mv  said  daught«n  " 

one-third  of  the  nm  diraoted  to  be  invdsted.  Mrs. 
M.,  ono  of  the  daughters,  died  in  March,  ISJtj, 
leaving  gurviving  two  daughters.  Mrs.  M.  had 
had  also  a  ann  and  a  dai^gbter,  Mrs.  H.,  who 
pre-deoeti^ed  her  childlfl«|  but  HM  after  the 
teetetor.  !Die  qaaitiaa  waa  lAiOiV  tbe  nna- 
attiUtivea  of  tlw  pre-deoMafD|r  taut  ««•  ewqqafl 
to  a  shAra  of  the  capital  appofaitod  to  Im  dMded 
amoDfirst  Mrti.  M.'a  assae. 

HeQ,  rerorsing  tbe  dectnon  of  the  Second 
DiviaioD.  [1896]  23  E.  598  (Lordi  Watson  ana 
Hertchell  uiosenting),  that  all  tbe  cbildrea  of  Mrs. 
M.  were  eutitlad  to  ahare  equally  in  tbe  division  of 
ih*  fnd  bl  nUidl  ttieir  mother  bad  a  life-interest.  — 

Bxaaama  Xaib,  ir.£.  (Sc.);  [1899]  A.  a  15 ; 
68  Ih  J.  P.  0. 12. 

6.  Condition— Oi ft  on  marriage  with  oousmt — 
Conditien  prtcedeai — AUmtative  gift. — A  condition 
ol  marriage  with  ooofnt,  attached  to  a  gift  of 
penonal  estate,  is,  as  a  genenlrala,  void  as  far  as 
the  consent  is  conoemed,  even  fhongh  it  be  a 
Ci.nilifion  precedent.  This  rule,  howcvt  r,  iTt^es  not 
apply  where  there  is  a  gift  over  or  m  ultornativB  ' 
gift- 

Aooordingly,  a  testator,  having  given  an  aunuity 
to  bia  son  for  life,  witti  an  additional  annuity  in 
Iba  «v«nt  of  U«  nuuiii^  with  the  «onMat  of  tba 
tmateeiof  thewill. 

Held,  that  the  testator  had  provided  for  his  son 
either  way  by  means  of  an  altcmattvfl  gift,  tvnd 
that  thi^  ijunJitiLiri,  tlu_' reform,  v.-hs  as  falling  \ 

within  tiiat  cla&fi  of  rxcojitions  to  the  gtnornl  rule 
which  wa«  eslahlished  in  (lilht  v.  Wnty.  1  P.  Wmt. 
284.— K01-R3E.  Be,  Hamfioh  v.  Noubsi,  Ch.D, 
Stirling,  /. ,  1 1 6  ;  [1699]  I  Cb.  63 ;  68  L.  J.  Ch.  15 ; 
79  L.  T.  37G. 

7.  CoMtrudion — /'ri^ii-rcuutindtrs  l>y  xmfilimtion 
— "Survivor  cr  sur rin.rii,"  i  :  fi>  romtrned 
■*  othfT  or  othen." — A  testator,  after  making  certain 
piOTisions  for  his  widow  and  children  during  their 
MqmtNo  livti  out  of  ifao  jnooine  of  his  estate,  con- 
timted  Ui  wiU  aa follows:  *'  In  «as« of  the  death  of 
my  son  G.  leaving  children,  then  ooc-thlrd  .  .  . 
of  i>iicb  annual  income  to  such  children  aa  herein- 
after mputioued  .  .  .  jukI  upon  the  death  of 
my  said  son  C.  and  my  said  daught^^rM  E.  and 
8.  A."  he  gave  one-third  part  of  his  property  to 
tbe  children  of  G.  in  equal  share*,  and  as  to  the  tw  o 
remaining  one-third  parts  respectively  to  the 
ohildrsa  of  £.  and  8.  A.  rrapectmly  m  equal  shares. 
*'  Provided  neveHhelivs  that  in  oasf  of  ine  death  of 
any  of  uiy  said  children  without  Ipsviug  hiwftil 
iMue  tho  sliai(<  .  .  .  »o  given  ...  to  \n» 
or  her  issue  «hnll  go  Hnd  V>h  divided  liy  (uid 
between  tbe  issue  ut  the  survivor  or  survtvorii  of 
my  teid  children  in  the  same  manner  and  propor- 
tiooit  and  under  tbe  same  trusts  as  hereinbefore 
given  and  bequeathed  j>tr  stirpes."  The  testator 
died  in  1865.  B.  diad  in  1870  leaving  iaaoa.  Tbe 
widow  died  in  1887.  0.  died  in  1893  without 
issue. 

Held,  that,  "upon  tho  death  of  my  said  sou  C. 
and  luy  said  daughters  E.  and  R.  A."  must  bo  con- 
strued to  mean  upon  tbe  death  of  the  survivor  of 
thom,  and  that  toe  corpus  was  distributable,  as  to 
ona-iliitd  among  tiia  ohildion  of  and  ai  to  two- 
fliSrda  among  the  children  of  B.  A. ;  and  that  the 
word  "  ourvivor  "  mtist  be  read  in  its  natural  sense. 
— RvBiiiNs,  liE,  Gill  v.  Wourall,  C,A.  ;  79  L.  T. 
313. 

8.  CbntfnidftOis— i^«c  expedant  oa  sstofo  fatV.^A 
testator,  being  aeised  in  fee  of  oartain  lands,  davised 
iSbam  to  Uinlaaa  opon  oKtiin  tnute  hy  wUeb  bit 


only  child  took  an  estate  tail ;  and  be  directed  his 
tnint^^efl  that,  on  the  death  of  his  child,  Uie lands 
should  be  "  legally  conveyed  and  assured  unto 
such  heirs  of  my  child  or  children  in  equal  ihar^ 
as  they  shall  severally  and  respectively  attain  the 
age  of  twenty-one  years  or  be  married,  and  to 
tbeir  aovaial  and  iwMotivo  iMin  and  aNigns  for 
•ver." 

nis  only  child  married,  and  died  leaving ,OBa  MA 

who  attained  the  age  of  twenty-one  years. 

Held,  that  tho  rojnaindor  in  fee  simple  expectant 
on  the  determination  of  the  estate'  taU  granted  to 
the  testator's  child  was  dispose*!  of  by  the  wiU  of 

test^or.— PoxwjELL  v.  Yxs  G&umir,  C\A.;  79 
L.  T.  617. 

n.  f'-'iuirtidlon — Furfeitur" — ■'  A*  or  tufftr  any' 
thiuij  wfi'trhy  iwinii''  iruuld  bfroiiw  I'etUd'' — Oixr- 
■  r  oriler  ou  infovv — Hff'd  on  Ufr  r^laU. — Under 
a  will  the  income  of  a  certain  sum  was  to  be  paid 
to  L.  O.  "  during  his  life  or  until  .  •  •  he  shiUl 
do  or  anftr  anything  whereby  the  said  inoome, 
if  payable  to  htm  aibsolntely,  or  any  part  tboNof, 
would  bocorue  vesrtw!  in  any  other  parson." 

Ileld,  tbut  nu  forfeiture  resulted!  from  a  garnishee 
onlrr  :i;  sr  lnti  art  irliing  dividends  accrued  due  in 
the  hands  uf  the  trustees.— '8UTT0N  v.  GiMDRlCH, 
Q.B.D, :  80  L.  T.  765. 

10.  Cfoailtielwa— (haerof  wordls— '*  AU  other  my 
rwl  etCate  tn  tht  eoimiy  of  L."—Advoumtm  in  grost. 

Held,  on  tb**  construction  of  a  wdl,  tha^,  und»r 
tho  circumstances  of  the  above  case,  two  admwsouJ 
in  (frogs  passed  to  one  of  the  t.  -ti.-itijr's  sous  under  .i 
gift  of  "all  otb^rniyreal  estate  in  the  ooauty  of 
L.,"  those  words,  though  not  apt  words  for  the 
pmpoaa,  baing  anoh  trocda  aa  might  pus  the 
advoweooa. 

Crompton  v.  Jarr«f<,  W.  R.  913.  30  Oh.  D.  298, 
distinguished.— Hodgson,  Re,  Tayloh  v.  HOBOaos, 
Oh,D.  Romer,  J.,  44  ;  [1898]  2  Gh.  345  ;  79  L.  T.  Mb. 

11.  Construction— (i i/t  to  a  ciati — Gi/l  U'  A>  and 
the  dtUdrm  of  B.  in  ofuU  thartt—Oeatk  of  A.  h^fvrt 
UMkir—Lapae.—A.  g^  by  will  to  a  olaH  prapwly 
looalled  (i.r,  anntnbar  of  pervomi  indie^ied  by  a 
geni Till  Ti'si  ription)  and  A.,  a  named  in  dividual,  io 
equrtl  bhaa  s,  is  priiiui  farii',  in  legal  c^iut-oaiplatian, 
a  gift  to  a  class  ;  m  that,  on  the  death  of  A.  in  the 
testator's  lifetime,  the  whole  of  the  property  will 
be  divisible  amongst  the  other  legatees. 

Deoinon  of  North,  J.,  rovwwd.— Moas,  Bi» 
EnrosBim  «.  Wai/rh,  C.A.^  6«i. 

12.  Conttrnction — Oift  to  wift  of  UsLi'-  "  ?i — 
— Herotid  wife. — Where  in  a  will  a  j^ift  i»  uiude  to 
the  wife  of  a  per.'iiiii  timrricd  at  the  dtife  of  the 
will,  in  tbe  absence  of  any  oontezt  to  show  the 
oonlinrv  the  wife  in  anatenoe  at- that  daftafttba 
panon  benefited. 

A  testator  gave  {nooma  of  a  diare  of  bit 
residuary  (■state  t  -  lii^  s- -n  for  life,  after  hi*  death 
to  bia  wife  for  ninl  ;Lft4?r  her  deconse  to  tbe 

ohUdren  of  his  v.  li'-uip;  ut  tli"  iime  tho  son's 
death.  Tbe  will  abo  contained  a  clause  timt  in  the 
event  of  tbe  son's  buikruptcy  the  trustees  should 
apply  tbe  inoome  of  tbe  share  thereinbefore  directed 
to  be  invested  for  tbe  said  son  and  his  family  fov 
the  benefit  of  tbe  said  son,  his  wife,  and  children. 

Held,  that  there  wan  sufficient  context  to  t^e  tbe 
case  out  of  tbe  general  rule,  and  that  a  second 
wife  of  the  son  could  bi^nefit  under  the  gift. — Dsxv 

Dkew,  Ch.D.  Stirling,  J.,  266;  [18991  1' Ob. 
33C ;  66  L.  J.  Ch.  157 ;  79  L.  T.  656. 

13.  Oon$truetion — Legacy  to  illegitimab  ehftdnn — 
Int'iitiin  vf  miitnktn  U-statris — Drmidl — ^oman- 
Dutdi  law  appiicabie  in  Dtmcrara  {British  Ottiana). 
•BflSeot  given  to  tiie  c«|nMbit«iiaon of  •  toatntriz 
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to  benefit  »  Bpeoifi«d  olaas  of  obildran,  evaa  whore 
iilie  WM  in  error  in  heUeving  tliat  m  a  iaat  they 
bad  bMB  k^ttinurtid  bj  mm  SoaHtt-Dutdli  law 
wliioh  IcgiliiBBtfli  obfldran  bom  oat  of  wtdtod 

when  the  yiarenta  are  Bubfiequr-ntly  inftrrird  hj 

fol  oereuouy.— Puurr,  He,  OuiFi-ixu  v.  Hill, 
aUkKAtmehJ,,  1S3. 

14.  Cmufrtteljon  —  Mitdeteriftion  (/  ^ij^cUet  — 
Eactrintic  evidmee— Former  unua.—A.  testator  In  his 
will  bequeathed  legacies  to  suoh  of  the  daughters 
of  his  late  friend,  L  H.,  as  should  survive  the 
testfttor  tmd  be  uniutirriKd ,  The  testator's  friend, 
I.  ti.,  gurrived  the  teetator,  aod  bad  never  beea 
married.  L  8.  had  five  wuMniad  riiton,  ^ua^bitan 
of  J.  J*  £k,  daowiadi 

Held,  OB  tbo  onMlraotiOQ  of  tli«  will  ind  on  tiie 
evidence  of  a  previous  will  of  the  testator,  which 
gtive  legacies  to  the  daughters  of  J.  J.  S.  by  a 
<:orrrLt  L)eseri}itioi;,  tlmt  tbON  duOf^tni  WW» 
entitled  to  ilin  U'scmiet. 

Decision  of  Kekewich,  J.  (ante,  p.  182),  reverted. 
^WjkhLXSL,  Em,  Wbit£  v.  Booum,  C.A.,  MS ;  68 
L.  J.Gh.CSe;  ML. T.  701. 

15.  Condrudion — Order  o/paymeitt  U>  henrficiarir.i 
— Pecuniary  legacy — Ehvited  of  riutrtyatjtd  laud  frtt. 
from  mortgage — (lift  of  reeidue — Ileal  KstaU  Charge» 
{Locke- King' i)  Act,  (17  &  18  I  ic<.  c.  113).— 
H.,  by  his  will,  after  giving  four  pecuniary 
legactea.  inada  aavcral  apMiflo  daviMs  freed  and 
discharged  trom  aoy  mortiogra  tbere  might  be  at 
the  time  of  8.'s  d»ath  on  the  r^a;  p  tive  propertiet 
devtsod  ;  and  S.  declared  thut  if  Im  »houfd  sell  any 
of  certain  houses  comprised  in  certain  oi  the  said 
daviaes,  his  trustees  should  oat  of  bis  residuary 
(■hrte  stand  poasesaed  of  a  sum  eqnivalent  to  the 
prooeeds  of  sale  on  similar  tnuti  lo  tbOM  dadand 
of  the  house.  8.  then  gave  to  fab  tnifteea  all  otiMr 
his  real  and  personal  estate  npoo  trust  to  pay  an 
annuity  to  each  of  his  sons,  ana  out  of  the  balance 
of  the  iuronic  iif  his  said  residuary  estate  to  pay  oK 
iucambrnnoes  upon  his  said  estate,  and  after  pay- 
ment off  thereof  to  assign  his  said  rociduary  estate 
to  his  said  sons  equally.  8.  afterwards  sold  one  of 
tfie  houMt  for  ^,800.  8.'b  estote  proving  insoffi- 
oiant  Iter  peftiMB*  in  fall  to  tbe  baDsflaiaxw  onder 
bliwill. 

Held,  (1)  that  the  pecuniary  legacies  were  rfinrgrd 
on  the  entire  reiidue,  and  hud  priority  of  all  pi*y- 
mi'iitB  (iirt'Ltfjti  f<i  ho  ujaiie  ni.it  of  the  residue;  (2) 
ibat  the  aimuiUeH  were  given  to  the  sons  in  their 
capacity  of  reHiduary  legatees,  and  were  therefore 
not  payable  until  the  mortgage  debts  on  the  ipefli- 
lloaUy  devised  realty  and  tbe  sums  reprowming 
^OM Mid  fNM paid;  (3)  that  tbe  £9,800  was  to 
be  treatad  oa  an  ordinary  legacy  made  payable  out 
of  residue;  (t<  t^^t  as  between  the  devisens  of 
mortgaged  realty  aud  tbe  pecuniary  legatees,  the 
rule  in  Lutkin^  v.  l.eigh.  Gas.  temp.  Talb.  52,  that 
the  pecuoiary  l^atee  had  priority  over  the  devisee, 
must  be  applied,  the  testator  having  negatived  tbe 
applicatiou  of  Lobke'KiDc'a  Ast  and  tbe  amrnding 
Acts. 

Poreher  v.  Wilton,  14  W.  R.  1011,  followed. 

Smith  V.  Smith,  lU  Ir.  Ch.  Bep.  89,  461,  not 
followed.— Smith,  Re,  Smith  v.  Smith,  Ch.D. 
liumer,  J.,  223;  [1899]  I  Ch.  ati^;  Uii  L.  J.  Cb. 
333 ;  80  L.  T.  113. 

16.  Cisnlnwf  mfcrc(<  lato  fa«falDf^/lm«^ 

etmplttim  of  emtraet  of  tm«  of  UHatoi't  death — 

Itighi  <./■  tliri'tf. — Where  a  testator  devi-  l  Iht  J  by 
his  will  and  entered  into  a  contract  fur  tbe  bmldiug 
of  cottages     II    M  rh    land,   whidl   OOlltliet  WSbS 

unfiniabeA  at  tbe  time  of  bis  death. 
BUd  ({DUowibs  Cooper  t.  Jbmwn,  19  W.  B.  148, 


L.  B.  3  &L  86),  tbai  the  deviMe  tvai  Mttitied  to 
have  tbe  eawmel  tirwiiltM  eft  flit  eod  of  tte 


Bat  tUi  ptin<^le  does  not  apply  fo  had  already 

convi  yf  1  to  deTisee  before  testator's  death. — DAT, 
Rs,  V.  Day,  C'hJ).  North.  J.,  238 ;  [1888] 

8  Oh.  610;  11>IhT.48«. 

17.  Devite — Fee  simple  conditional — Poasihilily  of 
rtimier—WilhAd,  1837  (1  Vid.  c.  26),  ».  3.— A  possi- 
bility of  reverter  on  failure  cif  ^  fut-  simple  oondi- 
tional  on  the  birth  of  male  issue  is  witlun  section 
3  of  the  Wills  Act,  and  is  devisable. 

tiiet  aneb  m  votMOibf  oi  nrcrttr  is  an 

 V.  Biiam,  CkJK  Ihrth,  J„ 

444 ;  [1686]  1  Ob.  6H;  6aL.  J.  Gh.  188;  80L.T. 
181. 

18.  Devite  on  death  of  life  Umtld  wWMI  imue  to 
right  htin—Fmal»  -  Whdlur  vopunmm  «r  Joint* 
femiifa-liasrMmes  Ad,  188S  (8  ft  4  Wm.  4,  e.  106). 
t.  3  —A  testator  who  died  in  1858  de^ed  roal 
eatate  upon  trust  to  ;>ay  the  rents  and  profits  t*:>  liis 
niec*'  S,  N.  f'-,r  hfe,  aud  afterwards  for  bar  children 
on  their  attaining  twenty-one  years.  And  if  there 
should  be  no  such  child,  then  to  his  right  heirs  for 
ever.  8.  N.,  who,  together  with  tbiee  other  ladies 
who  were  still  living,  were  tbe  testatetooheiresses, 
died  in  1686  vntbovfe  inae.  ▲  nantOM  beving 
been  taWn  out  to  OMMitsin  wbefher  these  oobairesses 
(iu<*ceeded  as  joint-tenants  or  ooparcenfTR. 

Held,  that,  having  ref^ard  to  section  3  of  the 
Inheritance  Act,  I  ^ )  ^  they  took  tm  leviseesand  not 
by  desoent.  That  coparceny  was  an  incident  of 
descent,  and  that  there  was  nothing  in  the  Act  to 
show  en  intmtion  to  amies  it  to  the  estate  of 
doviseSB.  That  aooordingly  the  ttree  surviving 
ladies  took  as  j<mt  tsomts.— Bakkb,  Bb.  Pvrsiy 
V.  HuLLOWAY.  Ch.D.  StMing,  J. ;  79  L.  T.  343. 

18.  BtMpct  daute-^€kmuMt  By  teitotor  flstttt- 
meni-  Debt—SatiifaeUom.—'ShB  testetor  bad  oove- 
uaQied  with  tbe  trustees  of  tbe  son's  marriage 

settlement  that  hin  >  r  ocaton  would  pay  to  them 
£10,000,  to  be  invrtled  and  held  upon  trust  for  the 
son  for  life,  with  remainder  to  the  sen's  wife  for 
life,  with  remainder  as  to  the  capital  for  the  chil- 
dren of  the  marriage,  and  in  case  of  there  being  no 
child  (m  in  the  evani  ba|ipenad)  tbe  '"r^*  wee  to 
be  bdd  in  tnot  for'tiie  tastator  abaohitdy.  Bf  Us 

will  the  testatC'T  dimctc.'l  hin  PTwrntDrH  a.nd  trustees 
tooOiivrTl  his  whijle  i.M4tat>i  into  motiey,  find  Lo  stand 
pOSseHSud  of  lii^'  <.  ii-Hr  rt'siihio  in   triiRt  for  bis  twO 

children  in  equal  shares.  And  the  testator  by  his 
will  declared  that  any  sum  given  "  to  or  «fith  any 
obUd  "  on  bis  or  her  maniage  was  to  be  taken  ia  or 
towards  saKstafltion  of  the  wars  of  such  child,  and 
brought  into  hotohpot.  The  son  died,  Is^ving  a 
widow  and  no  issue. 

ITb-lil  tbiit  fliH  tir-vl^itiir'N  tnifltees  must  =,jif' cifloally 
appropfiiiti"  fiiiJ  Uilut  to  thfi  son's  shiire  iiuder  the 
will  the  t/'fi'rt'iir's  contingent  reviT'i' ninry  inlcrcjt 
in  the  £H),lKK),  r<>  rs  to  etfect  an  equal  division 
b*>twecn  the  son  ai  d  ihv  daughter. 

Decision  of  the  Goort  of  Appeal,  46  W,  £.  376. 
16971  1  Cb:  325,  affiraerl,  bafeoodiflMrttiwitodit. 
^  W'^HKKi.EB  V.  HvHFHBtYt,  17;  itW} 
A.  C.  jOti. 


20.  luue — Simple  gift  over  of  legacy  to  i 
Other  gi/U  om-  mtrieting  "umt'  to  dkildrm-* 
Oamn  of  eoiutrttefiMi.— 'A  tesbator  bequartbod 

twelve  distinct  legHcies,  with  gifts  over  to  tbe  issue 
of  the  Iegat*<e  dying  in  his  lifetime.  In  th*  ca^e  of 
eleven  of  'in'  It'tjacies  the  gifts  over  coutaint^I  ^^o^d8 
resthotins,  ttitbt»r  expressly  or  by  the  application 
of  tbe  pnneisle  of  StWey  t.  Arry,  7  Ysa.  iiaa,  Hm 
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class  of  issue  to  children.  The  word  "issue "in 
the  gift  over  of  the  romaiuing  legacy  wm  not 
qualified  bv  any  guch  restrietioo* 

Held,  tiuit,  in  the  gUt  ovw  irf  fbe  Mmainiiig 
legacy,  the  word  "iiam**  mat/b  ht^  ootutnted  tn  iU 
wiiitT  tj*>nse,  on  the  following  ^'rounds:  (1)  T!iat 
there  w)is  no  expression  of  a  gfueral  intention  to 
limit  the  wciril  "  issuo  "  to  iiH'.m  cIiiLlren  through- 
out the  will;  (2)  that  nu  manifest  inoonsistenoy 
would  ariM  Aran  construing  the  word  "  issue  "  in 
its  wid«r  floue;  and  (3)  uiat  t]i«  oonrt  ifw  not 
'  boasd  by  tlM  oanom  of  oonatrootlon  laid  down  in 

Jtidgeimy  v,  MuukiUn'rk,  I  Dr.  &  War.  84,  and 
Jihotlfs  V.  Jlhodes,  8  W.  K.  204,  27  Boav.  413.— 
BrHKS,  Re,  Kb.VYON  v.  CiuKS,  Ch.D.  KeJcewich,  J., 
374;  [18973  ^  i  CSL.  J.  Ch.  319 ;  60  L.  T.  iol. 

21.  LtatehoMa  —  Mortfagt  —  laUmtt  —  Jlenf  — 
Oommmt*  —  Tenant  fur  life  —  /'■  ,,,11  imlermen  — 
Linhifib/. — The  tenant  for  life  of  h  Icu-st  hold  hoiue 
beqvi«'iitlii'd  tn  him  (lirectly  witlnmt  the  iutcivontion 
of  trustee8,  tuid  Uien  over,  is,  in  tLu  abt>«jn(ie  of 
further  provision,  liable  to  keep  down  the  interest 
on  a  mortgage  made  hy  tht>  testator  on  the  hooM, 
and  also  to  pay  the  reut  reserved  by»4nid  petlonB 
tbe  oatmaata  contained  in,  tbe  1«rm^ 

fn  rt  Cmtrtur,  C<tU$  T.  Cowrtter,  85  W.  R.  85,  34 
Ch.  T).  l.'?n,  onght  to  be  construed  as  nieirly  rlpciiJ- 
ing  that  thr-  tenant  for  life  under  a  bequest  of  leaac- 
hold  iirnjiiTty  is  not  litihiu  for  any  breach  of 
covenant  or  condition  ocuurring  prior  lo  the  date  of 
tbe  teatator's  death. 

/»  ft  Uetldingt  Thompton  Raddimj,  4o  W.  R. 
457,  [1897]  1  Cb.  876;  Kingham  Kingham,  [1.S97] 
1  Ir.Tlep.  170,  45  W.  R.  Dig.  18»;  and  In  re  lUUy, 
BftUj  V,  Thr  Attorney- fJeiieral,  [1899]  1  Ch.  821, 
f  iill(jw»'d. 

lu  re  Bnri)i'j,  Jtunr  v.  Dariiuj,  41  W.  R.  87, 
[1803]  1  Ch.  fil.  and  //-  r-  Timlimnn,  TomUneon  v. 
Andreiv,  46  W.  R.  ^'JU.  [1898]  1  Ch.  232,  not 
followed.— Gjers,  Re,  Cooper  v.  Qjers,  Ch.D. 
KAewid^  J.t  635;  [16991  2  Ch.  S4;  68  L.  J.  Ch. 
442  ;  80L.T.  689. 

22.  Lerurhold — Tenant  for  life — Repairs — Liability 
—Cbvtiiatits — Insurance — Kouiiable  tennnt  f  tr  lift. — 
An  Cqoitable  tenant  for  life  of  leasthulds  under  a 
■  wiU  ia  bound,  daring  the  oontinuanoeol  his  int»rf  st, 
a*  between  Umadf  and  bi«  teatator'i  ettaie,  to  per- 
form tb<^  fi'iirtr^tN  (■(i)itiiiiniig  abligations  un<lr»r  the 
lease;  but  he  is  not  lidVjli!  fur  repairs  ntLt'SSury  nt 
the  ooii.iiif  ncoiii!  lit  of  liis  ititt'rest,  or  in  roapt'tt  of 
breaohes  of  covuiiaiit  which  h.'f  l  jirisrn  bi'ioie  tbe 
testator's  death. 

Tn  re  Courtier,  (1S86)  34  Cb.  D.  136,  oonaidered. 
Tn  re  Tomlimon,  [1898]  1  Cb.  233.  diffoed  from. 
—Betty,  Re,  Betty  v.  ATTORyKY-QKXEiiAU  CLJ). 
Jforth,  J. ;  [1899]  1  Ch.  821 ;  68  L.  J.  Ch.  435  ;  80 
L.  T.  675. 

23.  Prrpduitij — Cuwlitionnl  dei'ise— Direction  to 
apply  vwueys  in  maiutuiuiny  monnment  on  rntrt  of 
dcvistd  real  tdate. — ^A.  testator  hy  bis  will  densed 
two  freehold  lanns  to  bis  nephew  on  aondftfon  tbat 

he  blio'iM  s.  t  iij.  irt  tht-  rents  mul  jirodts  th'Teof  for 
the  t<'r]ii  I'f  tivi-  yi'rtrs  i<ir  the  use  miti  jmrjiose  of 
erecting  mi  suinr'  portion  "  ^sngg.  sting'  a  particular 
situation)  a  uiouumeut  to  tbe  uiuujory  of  John 
Locke,  and  at  the  expiration  of  the  five  years  he 
directed  that  his  nephew  shottld  enjoy  tbree^fourtbi 
of  the  rents  and  profits,  bat  sboiud  devote  the 
balance  or  remaining  one-fourth  towards  tbe 
maintenance  and  kofpiugin  order  of  tbe  monument. 

Hfld,  that  the  errction  of  tlio  inonuMicnt  was  not 
int*>Tided  as  a  mode  of  enjoyiui  nt  of  the  pruptrty  by 
th<*  (Icvispo,  ami  that  tho  a[  j.liaation  of  one-fourth 
9t  tiie  t:euU.M4  profits  was  intended  to  perpetuate 


tbe  memory  of  John  Locke,  and,  therefore,  as  to 
such  nn^-fourtb  tbere  was  an  tntsstnoj.— Jokbs, 
Re,  I'AKKSR  V.  lAnnitiDOB,  C7il.Z>.  SUtUntj,  J,\ 
79  L.  T.  1.54. 

24.  lUal  e»iaU — Charyt  if  delta — TrtuUxa — Dtviit 
<  f  all  testator' i  iuttreit — Power  to  aell — Lord  St, 
Leonard' t  Aei  (22  &  23  Vict.  c.  35),  ?.  H.— Testator 
appointed  bis  wife  sole  executrix,  and  after  a 
direction  to  VKf  debts  and  Jegooiss,  devised  and 
beqtieatbed  tne  iwidae  of  bis  teal  and  pssMOal 
estate  to  tmsteoa  upon  trust  to  prrmit  his  wife  to 
receive  the  rents  and  profits  during  her  lifo  ;  then 
for  his  nifce  for  life  for  lior  soparat*"!  use;  then 
upon  trust  to  pay  two  legacies,  aiid  subject  thereto 
for  the  chil Jrr  u  of  the  nifce. 

Held,  tbat  the  real  estate  was  ehatged  with  pay- 
ment of  debts  and  lega«aes,  bat  that  as  tbe  trostscs 
took  no  legal  eetate  therein  during  tbe  life  of  tbe 
wife,  there  was  no  devise  of  all  the  testator'* 
iiitfirfst  in  the  realty,  and  oomntcjufritly  the  trustees 
could  not  sell  the  real  estate  by  virtue  of  section 
14  of  Loni  St.  Lfonard's  Act. — Adam.s  &  Perry's 
CoNTKACT,  £s.  ChJ).  Stirling,  326;  [1899]  1 
Ob.  AM ;  68  L.  J.  Oh.  299 :  80  L.  T.  149. 

2.'j.  U'  Jrmncy — Ca}:>acity — liaanr  <iV"'    '1     , — In  ari 
atticn  for  reduction  of  a  will  the  pursuers  aver/^J 
tliHt  tho  t^'stator  was  "  subject  to  insane  delusions," 
and  tbat  "he  believed  tbat  he  bad  a  s[>eda1 
imperative  duty  to  further  the   caus"  of  tvtul 
abstinence  and  to  oppose  tbe  Cburob  of  Borne  bg 
devoting  his  {leooniary  resoarees  to  tbese  objsets.  m 
CODsequence  of  comiuaudfl  which  he  oouc*ived  b'- 
had  received  from  tlio  Dtsity  by  direct  ofimmuuica- 
tions  on  various  occasions."    That  tln-se  hwin<- 
delusions  dominated  his  mind  and  ovei  maatered 
judgment  to  such  an  extent  as  to  render  him  in- 
capable of  maUng reasonable  and  proper  settlement 
of  bis  means  and  estate,  or  of  taking  a  rational 
view  of  the  matters  to  be  considered  in  nuiking  a  wilL 

Held,  revening  the  decision  of  thH  First  DivislOB 
of  the  Court     ;  SesBiou.  [189G]  I'.i  R.  r>\?,  (Lorfl 
Davey  dissanting).  that  a  relevant  case  for  trial  was 
averred.— HOPX  V.  OASOVaXi,  E,L.  {Sc)i  [1889] 
C.  1. 

26.  **  Survivor"  —  T^nut  mme^t  —  Oift  of  life 

luf'ml  ill  A.  —  A  fUrihafh  of  A.  direrliou  to  pay  and 
diiiiif  fijdi-iUy  hitifttii  (u'l'  ptr-iuuH — "  And  if  either  0/ 
t!.';:i  i^hnli  hr  (hi  .i  <!':vl  for  thr  i'trciror  "  —  Dni>h  if 
ieyatees  btjorr  dcV  rinutatiun  of  lift  inierut— 
Meaning  0/  Wunl^  "l  ili.'r"  and  "  aurvivor."— A 
testatrix  gave  residuary  trust  moneys  upon  trost  to 
pay  the  interest  to  bar  rioter  Tbirza  dunng  her  life, 
and  aft«r  her  death  to  pSQT  sod  divide  tbe  said  tmt 
money B  eqimlly  between  tbe  testatrix's  twosishw 
Francta  and  Sariih.  shure  and  share  alike,  "sadlf 
either  of  iuy  said  sisters  shall  be  then  dead  . 
upon  trust  for  tiM  sorvifor  ai  my  said  riilin 
awolutely." 

Held  (Rigby,  L.J.,  disienttente).  that  the  period 
of  distribotion  was  not  the  death  of  Sarah,  who  died 
first,  or  of  Franess,  who  was  tiie  sorvivor  of  the 

two  Ippatros,  but  tho  dcntlt  of  Tbirza,  towiwniteo 
lift' ititerost  was  givt'u  ;  and  tbiit  both  Sarah  sad 
France  H  being  dead  at  that  timr  there  was  then  nO 
purvivor,  and  the  clear  original  gift  to  Sarah ^nJ 
Frances  as  tenants  in  common  was  not  dMOStsd. 
The  decision  of  North,  S„  affirmed.  . ,  . 

WhiU  T.  Baker,  2  D.  F,  ft  J.  distinguisbrf. 
— Pickworth,  Re.  Sktaith  r.  P.^rkinson,  t.A-, 
[1899]  1  Ch.  642 ;  68  L.  J.  Cb.  324 ;  80  L.  T.  21^. 

S^e  «lso  Chttrity,  2.  6;  Limitation  8tattttSf,  »j 
Married  Woman,  3;  I'ower,  1,2;  Probate,  11'**  i 
Tnflteeb9. 

£thb  bku  ] 


Digitized  by  Google 


